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SUNSHINE ACT MEETINGS..................  ....... 41348

FEDERAL PRISONERS
Justice/Bureau of Prisons proposed rules on custody, 
treatment and instruction (Part II of this issue); com
ments by 9-30-77................... ............ ..............................  41367

CABLE TV OPERATIONS
FCC imposes restrictions in certain frequency bands to 
prevent interference with aeronautical navigation and 
safety radio services: effective 1-1-78.............................41284

CRUDE OIL
FEA proposes to resume price increases to offset in
flation, and schedules a hearing; comments by 8-26-77, 
hearing on 8-26-77 (Part VI of this issue)............... ....... 41395

NATURAL GAS ACT
FPC revises Form No. 108 Program; effective 8-5-77_ 41271

CALCIUM OXIDE AND CALCIUM HYDROXIDE 
HEW/FDA proposes to affirm GRAS status as food in
gredients; comments by 10-17-77...................................  41299

ANTIPERSPIRANTS AND COSMETICS 
HEW/FDA prohibits products with Zirconium from being 
marketed until safety testing adequate for a new drug 
is performed; effective 9-16-77 (Part III of this issue)_41373

INVESTIGATIONAL NEW DRUGS 
HEW/FDA announces availability of draft of bioresearch 
monitoring data collection form; comments by 
10-17-77...................................................................... . 41301

AFFIRMATIVE ACTION FOR WOMEN 
Labor/FCCPO proposes standards and timetables by 
construction contractors (2 documents); comments by 
9-30-77 (Part IV of this issue)............................... 41377,41383

COTTON AND MAN-MADE FIBER TEXTILES
CITA increases restraint levels for certain products from
the Republic of China; effective 8-16-77......................... 41318

OCCUPATIONAL SAFETY AND HEALTH  
CONSULTATIONS
Labor/OSHA provides for free on-site consultation to as 
many employers as possible; effective 8-1-77 (Part V of
this issue)...........................................................................  41385

FOLLOW THROUGH PROGRAM  
HEW establishes closing date for receipt of applications 
for additional FY 1977 funds for expanded demonstration 
activities; closing date 9-12-77 .............. ....................41326

CONTINUED INSIDE



AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK
The six-month trial period ended August 6. The program is being continued on a voluntary basis (see OFR 

notice, 41 FR 32914, August 6, 1976). The following agencies have agreed to remain in the program:

Monday Tuesday Wednesday Thursday Friday

NRC USDA/ASCS NRC USDA/ASCS

DOT/COAST GUARD USDA/APHIS DOT/COAST GUARD USDA/APHIS

DOT/NHTSA USDA/FNS DOT/NHTSA USDA/FNS

DOT/FAA USDA/REA DOT/FAA USDA/REA

DOT/OHMO CSC DOT/OHMO CSC

DOT/OPSO LABOR DOT/OPSO LABOR

HEW/ADAM HA HEW/ADAM HA

HEW/CDC HEW/CDC

HEW/FDA HEW/FDA

HEW/HRA HEW/HRA

HEW/HSA HEW/HSA

HEW/NIH HEW/NIH

HEW/PHS HEW/PHS

Documents normally scheduled on a day that will be a Federal holiday will be published the next work day 
following the holiday.

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program 
Coordinator, Office of the Federal Register, National Archivés and Records Service, General Services Adminis
tration, Washington, D.C. 20408.

ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers 
appearing on opposite page.

Published dally, Monday through Friday (no publication on Saturdays, Sundays, or on official Federal 
holidays), by the Office of the Federal Register, National Archives and Records Service, General Services 
Administration, Washington, D.C. 20408, under the Federal Register Act (49 Stat. 500, as amended; 44 U.S.C., 
Ch. 15) anrt the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I ) . Distribution 
Is only by the Superintendent of Documents, UJ3. Government Printing Office, Washington, D.C. 20402.

The Federal Register provides a  uniform system for making available to the public regulations and legal notices Issued 
by Federal fie *"*1» "  These Include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents o f public Interest. Documents are on file for public Inspection in  the Office of the Federal Register the day before 
they are published, unless earlier filing Is requested by the Issuing agency.

•WdTfD’

The Federal register w ill be furnished by m all to subscribers, free o f postage, for $5.00 per month or $50 per year, payable 
in advance. The charge for Individual copies Is 75 cents for each Issue, or 75 cents for each group o f pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents, UJS. Government Printing Office, Washington. 
D.C. 20402.

There are no restrictions on the republication of m aterial appearing In  the Federal Register.

FEDERAL REGISTER, V O L  42, NO. 158— TUESDAY, AUGUST 16, 1977



INFORMATION AND ASSISTANCE
Questions and requests for specific information may be directed to the following numbers. General inquiries 

may be made by dialing 202-523-5240.

FEDERAL REGISTER, Daily Issue:
Subscription orders (GPO).,.......... 202-783-3238
Subscription problems (GPO)......... 202-275-3050
“ Dial - a - Regulation” (recorded 202-523-5022

summary of highlighted docu
ments appearing in next day’s 
issue).

Scheduling of documents for 523-5220
publication.

Copies of documents appearing in 523-5240
the Federal Register.

Corrections....................................... 523-5286
Public Inspection Desk______ ____  523-5215
Finding Aids...............  523-5227

Public Briefings: “ How To Use the 523-5282
Federal Register.”

Code of Federal Regulations (CFR).. 523-5266
Finding Aids............ .............. ...... . 523-5227

PRESIDENTIAL PAPERS:
Executive Orders and Proclama- 523-5233

tions.
Weekly Compilation of Presidential 523-5235

Documents.
Public Papers of the Presidents.... 523-5235
Index ______       523-5235

PUBLIC LAWS:
Public Law dates and numbers......  523-5237
Slip Laws............................................ 523-5237
U.S. Statutes at Large....................  523-5237
Index ..................     523-5237

U.S. Government Manual__________  523-5230

Automation _______________    523-5240

Special Projects___ ______________  523-5240

HIGHLIGHTS— Continued

PINPOINT DISASTER ASSISTANCE 
HEW/OE establishes closing date for receipt of applica
tions; closing date 11-14-77...........................................  41327

ELEMENTARY AND SECONDARY SCHOOLS 
HEW/OE establishes closing date for applications in 
counseling services program; closing date 9-16-77........ 41326

FEDERAL-AID HIGHWAY FUNDS 
DOT/FHWA amends procedures so that State requests 
for transfers can be handled more efficiently; effective 
6-21-77 .........................................„................................  41279

TRAFFIC CONTROL
DOT/FHWA amends regulations for devices, signs, and 
pavement markings at moveable bridges and wrong-way 
streets and highways; effective 8-16-77......................... 41280

CB TRANSCEIVERS
ITC institutes investigation to determine whether imports 
threaten domestic production, and schedules a hearing 
for 11-1-77................................. ........ ...............................  41329

FREEDOM OF INFORMATION ACT  
FEA adopts miscellaneous amendments to its implement
ing regulations.................................................... ...... .'......: 41269

BRICK AND CLAY TILE INDUSTRY
FTC rescinds trade practice rules........................ ............  41270

SOUND RECORDINGS
Treasury/Customs simplifies copyrighf recordation to 
prevent importation of unauthorized copies; effective 
9-16-77 ................................... .......................................... 41278

MEETINGS—
Commerce/DIBA: Exporters' Textile Advisory Commit

tee, 9-8-77.................................. ...................„ .........  41318
HEW/FDA: Microbiology Device Classification Panel,

9-26 and 9-27-77............................................... . 41324
NSF: Advisory Committee for Minority Programs in

Science Education, 9-1 and 9-2—77.....................  41337
Susquehanna River Basin Commission: South Harris

burg Local Flood Protection Project, 9-6-77............  41338
Treasury: Advisory Committee on Reform of the Inter

national Monetary System, 8-22—77......................... 41339
VA: Merit Review Boards (21 meetings), 8-29 thru

10-20-77 ...........................     41341
Structural Safety of Veterans Administration Facili

ties Advisory Committee, 9-23-77....................... 41341

RESCHEDULED HEARING—
Commerce/NOAA: Atlantic Foreign Pelagic Longline

Fishery, 8-29-77......................................................  41318

SEPARATE PARTS OF THIS ISSUE
Part II, Justice/Bureau of Prisons......................     41367
Part III, HEW/FDA............................... „ ............................. 41373
Part IV, Labor/FCCPO........................    41377
PartV, Labor/ÔSHA............................................................. 41385
Part VI, FEA.........................................................................  41395
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AGRICULTURAL MARKETING SERVICE 
Rules
Apricots grown in Wash---------- 41268

AGRICULTURE DEPARTMENT
See Agricultural Marketing Serv

ice; Animal and Plant Health 
Inspection Service; Commodity 
Credit Corporation; Federal 
Grain Inspection Service; Pack
ers and Stockyards Adminis
tration.

ANIMAL AND PLANT HEALTH 
INSPECTION SERVICE

Rules
Overtime services relating to im

ports and exports:
Commuted traveltime allow

ances ______________________  41267
Plant quarantine, Hawaiian and 

territorial:
Bananas ______________________ 41267

ARMY DEPARTMENT 
See Engineers Corps.

CIVIL AERONAUTICS BOARD 
Notices
Local service class subsidy rate;

investigation ------------------------- 41309
Hearings, etc.:

Brunswick and Savannah case. 41317 

CIVIL SERVICE COMMISSION ,
Rules
Excepted service:

Agency for International Devel
opment _____________________  41265

Agriculture Department (4 doc
uments) ____________________  41265

Commerce Department_________ 41266
Federal Home Loan Bank

B oard___________________  41266
General Services Administra

tion ____  41266
Health, Education, and W elfare

Department _________________ 41266
Housing and Urban Develop

ment Department_____________41266
Interior Department____________41266
Treasury Department___________41267

Notices
Noncareer executive assignments:

Army Department______________ 41317
Commerce Department_________ 41317
General Services Administra

tion ______  41317
Labor Department (2 docu

ments) ________   41317
Small Business Administration. 41317 
Transportation Department___41318

COMMERCE DEPARTMENT
See Domestic and International 

Business Administration; Na
tional Oceanic and Atmospheric 
Administration.

COMMODITY CREDIT CORPORATION 
Rules
Loan and purchase programs:

Obsolete CFR Parts and Sub
parts deleted________________41269

contents
COMMUNITY SERVICE ADMINISTRATION

Rules
Conduct standards:

Financial interests reports------ 41278

CUSTOMS SERVICE
Rules
Trademarks, trade names, and 

copyright; sound recording 
copyright_______________________41278

Notices
Authority delegations:

Entry Procedures and Penalties 
Division, Director, et al.; 
Freedom of Information and 
Privacy Acts requests-----------41338

DEFENSE DEPARTMENT
See also Engineers Corps.
Proposed Rules
Negotiation or collective bargain

ing, relationships with organiza
tions which seek to represent
members of Armed Forces_____41306

Notices
Uniformed Services University of 

Health Services:
Address change-------------------a. 41319

DOMESTIC AND INTERNATIONAL 
BUSINESS ADMINISTRATION

Notices
Meetings:

Exporters’ Textile Advisory
Committee _________________ 41318

EDUCATION OFFICE 
Notices
Applications and proposals, clos- <

ing dates:
Follow Through program______41326
Guidance and counseling serv

ices in elementary and sec
ondary schools; grants______41326

Pinpoint disaster assistance___41327

EMPLOYMENT AND TRAINING
ADMINISTRATION

Notices
Farmworker economic stimulus 

programs:
Funds allocation and grant ap

plications availability; cor
rection _____________________  41330

Unemployment compensation, 
emergency:

Federal supplemental or ex
tended benefits; “on” and 
“ off” indicators; various
States; correction.__________ 41330

ENGINEERS CORPS 
Rules
Danger zones:

M aryland_____________________ 41281

ENVIRONMENTAL PROTECTION AGENCY 
Rules
Air programs, energy-related au

thority:
New Hampshire; compliance 

date extension revoked______41282

Notices
Pesticide chemicals; tolerances, 

exemptions, etc.; petitions:
Mobay Chemical Corp.; correc

tion _________________________ 41321
Pesticide programs:

Monuron -______________ - —  41320
Pesticides; specific exemptions 

and experimental use permits :
3M Co. et al__________ ________ 41320
Union Carbide Corp. et al----- 41320

EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION

Rules
Procedural regulations:

Charges, deferral designation, 
certain State and local agen
cies designated as 706 agen
cies _________________________ 41280

FEDERAL COMMUNICATIONS 
COMMISSION

Rules
Cable television:

Frequency channeling require
ments and restrictions, and
signal leakage monitoring-----41284

FM Broadcast stations; table of 
assignments:

In d ia n a -------------   41283
Proposed Rules
FM broadcast stations; table of 

assignments:
U ta h _________ K------------------ - 41302
V irg in ia ------------------------  41304
W isconsin______________________41305

Notices
Hearings, etc.:

Certified Security Services, Inc. 41321 
Reding/Broadcasting Co. et a l. 41322

FEDERAL CONTRACT COMPLIANCE 
PROGRAMS OFFICE

Proposed Rules
Women in construction; affirma

tive action obligations o f con-
tractors and subcontractors-----41377

Notices
Contract sanctions:

Ingersoll M illing Manufacturing
Co. et al-------------------------- 41330

Women in construction projects; 
proposed goals and tim etables.. 41383

FEDERAL ENERGY ADMINISTRATION 
Rules
Consumer services offices, grants;

application deadline extended.. 41270
Freedom of information__________ 41269
Proposed Rules
Petroleum price regulations, man

datory:
Crude oil, lower and upper tier; 

resumption of adjustments 
for inflation----------------------- 41395

FEDERAL GRAIN INSPECTION SERVICE 
Notices
Grain standards; inspection 

points:
W isconsin____________ 41309
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CONTENTS

FEDERAL HIGHWAY ADMINISTRATION 
Rules
Engineering and traffic opera

tions:
Traffic operations; traffic con

trol devices and signs and
pavement markings_________  41280

Payment procedures:
State fiscal procedures and re

ports; Federal-aid highway 
funds transfer_______________ 41279

FEDERAL MARITIME COMMISSION
Notices
Agreements filed, etc.:

Delta Steamship Lines, Inc., et
a l ---------------------------- -----41323

Mediterranean/North Pacific 
Coast Freight Conference et 
a l ----------------------------------  41323

FEDERAL POWER COMMISSION
Rules
Electric utilities and natural gas 

companies :
Rate schedules and tariffs, fil

ing; research, development
and demonstration expendi
tures; petition denied—____ 41277

Natural gas companies, etc.:
Rate schedule analysis; Form

108; reconsideration________  41271
Notices
Hearings, etc.:

Columbia Gas Transmission
C o rp _____ _______   41323

Wisconsin Michigan Power Co. 
et a l________________________  41324

FEDERAL RESERVE SYSTEM 
Notices
Applications, etc.:

Linn County Bancshares, Inc__ 41324

FEDERAL TRADE COMMISSION 
Rules
Trade practice rules, various in

dustry guides:
Brick and structural clay tile 

and allied products; re-
scinded____________ ________ 41270

Proposed Rules 
Consent orders:

Zayre Corp___________ ______ __41297

FOOD AND DRUG ADMINISTRATION 
Rules
Animal drugs:

O -E thyl 0 (4 -(m eth y lth io ) 
phenyl) S-propyl phosphoro-
dithioate; correction___ 41279

Cosmetics and human drugs:
Zirconium, use in aerosol drugs

and cosmetic products_______ . 41373
Proposed Rules
GRAS or prior-sanctioned ingre

dients:
Calcium oxide and calcium hy

droxide _____________________  41299
Human drugs:

Bioresearch monitoring data 
collection form ; investiga
tional new drugs; draft avail
ability ...............     41301

Medical devices:
Preemption requirements, ex

emption; California applica
tion; hearing, extension of
time _________________________41301

Notices
Food additives, petitions filed or 

withdrawn:
B.F. Goodrich Co_______________ 41324
Monsanto Co___________________ 41325

Meetings:
Advisory committees, panels, 

e t c ---------- -s-------------------- 41324

GENERAL ACCOUNTING OFFICE 
Notices
Regulatory reports review; pro

posals, approvals, etc___________ 41324

HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT

See Education Office; Food and 
Drug Administration; Public 
Health Service.

HOUSING AND URBAN DEVELOPMENT 
DEPARTMENT

Notices
Organization and functions:

Secretary, order o f succession— 41328

INTERIOR DEPARTMENT
See Land Management Bureau; 

National Park Service.

INTERNATIONAL TRADE COMMISSION
Notices
Import investigations:

Citizens band (CB) trans
ceivers ______________________  41329

INTERSTATE COMMERCE COMMISSION
Notices
Hearing assignments______________41341
Intermodal transportation; piggy

back train service, experimental, 
petitions____________________   41342

JUSTICE DEPARTMENT
See Prisons Bureau.

LABOR DEPARTMENT
See Employment and Training Ad

ministration; Federal Contract 
Compliance Programs Office;
Labor Management Standards 
Enforcement Office; Occupa
tional Safety and Health Ad
ministration.

LABOR MANAGEMENT STANDARDS 
ENFORCEMENT OFFICE

Rules
Reporting and disclosure require

ments:
Candidacy for union office; 

meeting attendance require-
ments; correction___________ 41280

LAND MANAGEMENT BUREAU 
Notices
Applications, etc.:

California ____________________41328

Authority delegations:
Utah State Office; Management 

Services Division, Records and 
Data Management Branch
C h ie f..................  41329

Withdrawal and reservation of 
lands, proposed, etc.:

Colorado; correction_____________ 41328
North Dakota._________________ 41329

MANAGEMENT AND BUDGET OFFICE 
Notices
Clearance of reports; list o f re

quests _________________________ 41338

NATIONAL OCEANIC AND 
ATMOSPHERIC ADMINISTRATION

Notices
Fishery management plans, pre

liminary, draft; environ
mental statements, meetings, 
etc.:

Atlantic Foreign Pelagic Long- 
line Fishery; correction.__ 41318

Marine mammal permit applica
tions, etc.:

Maine Department of Marine 
Resources____________________ 41318

NATIONAL PARK SERVICE
Notices
Historic Places National Register; 

additions, deletions, etc_________ 41329

NATIONAL SCIENCE FOUNDATION
Notices
Meetings :

Minority Programs in Science 
Education Advisory Com
mittee ______________________  41337

OCCUPATIONAL SAFETY AND HEALTH 
ADMINISTRATION

Rules
On-site consultation agreements;

Federal funding levels__________ 41385
Notices

State plans; development, en
forcement, etc.:

Colorado______________  41332
Kentucky; correction__________ 41332
O regon_________________________41333
Washington (2 documents)____ 41334-

41335

PACKERS AND STOCKYARDS 
ADMINISTRATION

Notices
Posting and deposting o f stock- 

yards:
Hot Springs County Livestock 

Commission Co., Inc., Ark., et
a l ------------------------------- __ 41309

Northwest Alabama Livestock 
Auction, Russellville, Ala., et 
al  .................. ................... 41309

PRISONS BUREAU
Proposed Rules
Institutional management:

Contact with persons in com
munity; inmate discipline; 
religious programs, etc_______ 41367
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CONTENTS

PUBLIC HEALTH SERVICE 
Notices
Organization, functions, and dele

gations o f authority:
Alcohol, Drug Abuse, and Mental 

Health Administration; order 
o f succession________________41328

SUSQUEHANNA RIVER BASIN 
COMMISSION 

Notices
South Harrisburg Local Flood Pro

tection Project; hearing.______41338

TEXTILE AGREEMENTS
IMPLEMENTATION COMMITTEE

Notices
Cotton and man-made textiles:

China, Republic o f. I . _______41318

TRANSPORTATION DEPARTMENT
See Federal Highway Administra

tion.

TREASURY DEPARTMENT
See also Customs Service.n
Notices
Antidumping:

Railway track maintenance 
equipment from Austria_____41339

Meetings:
International Monetary System 

Reform Advisory Committee. 41339

VETERANS ADMINISTRATION
Notices
Meetings:

Medical Research Service Merit
Review Boards______________ 41341

Structural Safety of Veterans 
Administration Facilities Ad
visory Committee___________ 41341

list of cfr ports affected in this issue
The following numerical guide is a list of the parts of each title of the Code of Federal Regulations affected by documents published in today's 

issue. A cumulative list of parts affected, covering the current month to date, follows beginning with the second issue of the month.
A Cumulative List of CFR Sections Affected is published separately at the end of each month. The guide lists the parts and sections affected 

by documents published since the revision date of each title.

5 CFR 19 CFR
213 (12 documents)______ 41265-41267 133

7 CFR 21 CFR
318..
354.. 
922- 
1421. 
1443. 
1473. 
1479

41267
41267
41268
41269 
41269 
41269 
41269

193...... ..........—
310—. . __________
561______________
700._____________
P roposed R u le s : 

182________ _
10 CFR
202.................. .................. ........... 41269
460____________ _____ _____________41270
P roposed R u le s :

184.
186.
312.
808.

212................... .....................41396

16 CFR
27__................ 1.......... ................ 41270
P roposed R u le s :

13........... ............................ „41297

23 CFR
160—____________
6.55______________

28 CFR
P roposed R u le s :

18 CFR
3 ._______________
35—_____________
154 (2 documents) 
157______________

______ 41276
______ 41277
41276, 41277 
______ 41276

540
541 
548. 
551.

29 CFR
41278 452_______________________________ 41280

1601_____________ ________________ 41280
1908__________________________ —  41385

41279
41374 32 CFR 
41279 P roposed R u l e s :
41374 143___________________________ 41306

33 CFR
41299
41299
41299
41301
41301

204_______________________________41281

40 CFR
55— _____________________________41282

41 CFR
P roposed R u le s :

41279 60-4........................ ..............  41378
41280 45 CFR

1015.—....................... . _________  41282

41368
41368
41368
41368

47 CFR
73_____________________ _
7 6 _ „................ ......... .......
P roposed R u le s :

_________  41283
______—  41284

73 (3 documents)___—  41302-41305
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CUMULATIVE LIST OF PARTS AFFECTED DURING AUGUST

The following numerical guide is a list of parts of each title of the Code of 
Federal Regulations affected by documents published to date during August.

l  CFR 7 CFR— Continued 13 CFR— Continued
Ch. I _____________________________ 38891

3 CFR
Ex ec u tiv i: . O rders :
12006_____________________________39081
M emorandums:
January 2, 1973 (Amended by 

Memorandum of August 1,
1977)___________________________ 40169

April 26, 1973 (See Memorandum
of August 1, 1977)______________ 40169

December 13,1973 (See Memoran
dum of August 1,1977)-------------40169

October 29, 1974 (See Memoran
dum of August 1, 1977).__________40169

May 20, 1975 (See Memorandum
of August 1, 1977)------------------  40169

August 5, 1975 (See Memorandum
of August 1, 1977)------------------  40169

March 25, 1976 (Superseded by 
Memorandum of August 1,
1977)___________________________ 40169

April 14, 1976 (See Memorandum
of August 1, 1977)_________   40169

November 5, 1976 (See Memoran
dum of August 1,1977) _________ 40169

July 20, 1977______________________ 39083
August 1, 1977____________ •______40169
August 5, 1977___________________ 40171
4 CFR
105______________—_______________ 38891

5 CFR
213_____________________________  39085,

39657, 40173-40175, 40215, 40866, 
40867,41265-41267

713_______________________________ 40175

7 CFR
2_________________________________ 39669
27______ _____ 1___________________ 40677
68________________________________ 40868
318________________________ ______ 41267
354_______________________________41267
406_______________________________ 39953
409_______ ________________________39956
650_______________________________ 40114
725_____________________________ _ 40881
905_______________________________ 40882
908___ 38892, 39359, 39959, 40678, 41095
910___________ 39085,39359, 39669, 40882
918_______________________________ 40883
922_______________________________ 41268
926 _____________________________40678
927 ____________________________ 39670
929_______________________________ 40679
944 _____________________________40885
945 __________ ;____________________ 40886
946 ------------------------------- -----39671
948____________ __________________ 39360
958_______________________________  39360
967----------------------------------------39361
980----------------------------------------40175
1011______________________________ 40888
1421----------------------40175-40185, 41269
1425-------------------------------------- 40187
1427-------------------------------------- 40421
1443-------------------------------------- 41269
1473------------------------------------- 41269
1479-------------------------------------- 41269
1821 ------------------------------------39085
1822 -----------------  39361, 39362, 40679

1980__________
2024__________
P roposed R ules

780_______
917________
926________
929________
945 _____
946 ______
967________
993_______ _
1006_______
1011_______
1012_ ___________

220______
1013_______
1133_______
1435_______

8 CFR

39362
40680

39223
39989
41130
39989
39395
38913
39108
39672
38913
39108
38913
40911
38913
40216
40216

242 38892
P roposed R u l e s :

108___________________________39672

9 CFR 
82.
325
P roposed R u l e s :

51------------------------------------ 40911

10 CFR
0__________________________________ 38893
71_________    39364
Ch. H ___________    41095
202________________________________41269
210 _______________  39959
211 ______________________________39959
212 --------------------38894, 39195, 39959
213 ______________________________39087
430-----------------------------------------39964
460-----------------------------------------41270
P roposed R u le s :

39658
39086

205____________________________41242
210 _________________________ 40915
211 ---------------------------  399114,

39395, 39990, 40448, 40915,41242
212 ------39114, 40915, 41242, 41396
430--------------------------------  39114,

39673,40217,40701,40826

12 CFR
7________________
202___________
226______________
329—___________
343_____________
545______________
505______________
563______________
563b____________
701______________

P roposed R u le s :
308_________
311_________
564_________

______ 39969
39368,40424
______ 40424
______ 40425
_______40891
-------  39088
______39368
-------  39198
______39088
«_____39369

41130
41130
39115

13 CFR
120________________  40900
123------------------------- 39970
301---------------------------------------- 39970
317---------------------------------------- 38896

P roposed R u l e s :
107________________________ 39992

14 CFR
1  ________________________________ 41101
39______________  38896-38900,

39373-39377, 39971, 39972, 41102-
41106

45 _______________________________ 41101
71_______________________________  38901,

39378, 39379, 39972-39976, 40690-
40693, 41107-41113

73________________________________ 39379, 41113
75________________________________ 39379
97—______________________________ 39380, 41114
P roposed R u le s :

25________________________________ — 41236
39_______________ 38917, 41131-41133
71___________________________  38917,

39993, 39994, 40710, 40711, 41134-
41137

75____________ ________ 38917,40711
241____________________________39115
245 _________________________ 39115
246 _________________________ 39115
378___________________________  40450

15 CFR
46 _______________________________39976
70_________________________________ 38901
P roposed R u le s :

904—_______   40711

16 CFR
2 ________________________________39658
3 _________________________ 39658, 39977
13__________________________ 39198, 40681
18_______________  39660
22____________________   39660
27_________________________________ 41270
35_________________________________ 39660
47 _______________________________39660
66________________________________  39660
105_______________________________  39660
138_______________   39660
177_________________________   39660
191_______________________________  39660
206________________________________39660
226________________________________39660
433_______________________________  40426
702________________________________ 39381
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significance. Since this list is intended as a reminder, it does not Include effective dates that occur within 14 days of publication.)

Rules Going into Effect Today

ICC— Freight tariffs; Railroads, water carri
ers, and pipeline companies; modifica
tion of tariff index requirements.

36462; 7-15-77

List of Public Laws

N o t e : N o pubUc hills which have become 
law were received by the Office of the Federal 
Register for inclusion in today’s L is t  or 
P u b lic  L a w s .
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rules and regulations
This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are 

keyed to and codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510.
The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL 

REGISTER issue of each month.

Title 5— Administrative Personnel
CHAPTER I— CIVIL SERVICE 

COMMISSION
PART 213— EXCEPTED SERVICE 

Agency for International Development 
AGENCY: Civil Service Commission. 
ACTION: Pinal rule.
SUMMARY: The position o f Secretary 
(Bilingual) to the Assistant Adminis
trator for Latin America is excepted 
under Schedule C because it is confiden
tial in nature.
EFFECTIVE DATE: August 16, 1977.
FOR FURTHER INFORM ATION CON
TACT:

W illiam Bohling, 202-632-4533.
Accordingly, 5 CFR 213.3368(j) (3) is 

added as set out below:
§ 213.3368 Agency for International De

velopment.
* # * * *

( j )  Office of the Assistant Adminis
trator of the Bureau for Latin Amer
ica. * * *

(3) One Secretary (Bilingual) to the 
Assistant Administrator.
(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954- 
1958 Comp., p. 218.)

U nited  States C iv il  Serv
ice Co m m issio n ,

James C. Sp r y ,
Executive Assistant 
to the Commissioners. 

[FR Doc.77-23585 Filed 8-15-77;8:45 am]

PART 213— EXCEPTED SERVICE 
Agriculture Department 

AGENCY: Civil Service Commission. 
ACTION: Final rule.
SUMMARY: The titles o f the following 
positions are changed: Private Secretary 
to the Deputy for Congressional Affairs 
to Private Secretary to the Deputy D i
rector for Congressional Affairs: Private 
Secretary to the Deputy for Public A f
fairs to Private Secretary to the Deputy 
Director for Public Affairs; and Deputy 
for Congressional Affairs to Deputy Di
rector for Congressional Affairs. Changes 
in the first two positions reflect the cur
rent titles o f the superiors and the 
change in the remaining position more 
appropriately reflects the duties of the 
position.
EFFECTIVE DATE: August 16, 1977.

FOR FURTHER INFORM ATION CON
TACT:

W illiam Bohling, 202-632-4533. 
Accordingly, 5 CFR 213.3313(c) (11), 

(12), and (14) are amended as set out 
below:

§ 213.3313 Department o f Agriculture. 
* * * ♦ *

(c ) Office of the Deputy Secretary. 
# * *

(11) One Private Secretary to the 
Deputy Director for Congressional A f
fairs.

(12) One Private Secretary to the 
Deputy Director for Public Affairs. * * *

(14) One Deputy Director for Con
gressional Affairs.
(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954- 
1958 Comp., p. 218.)

U nited  S tates C iv il  Serv
ice  Co m m iss io n ,

James C. Sp r y ,
Executive Assistant 
to the Commissioners.

[FR Doc.77-23578 Filed 8-15-77;8:45 am]

PART 213—-EXCEPTED SERVICE 
Agriculture Department 

AGENCY: Civil Service Commission. 
ACTION: Final rule.
SUMMARY : The title of thirteen Confi
dential Assistants to the Deputy Under 
Secretary for Congressional and Public 
Affairs is changed to thirteen Confiden
tial Assistants to the Director, Office of 
Congressional and Public Affairs. This 
change reflects the current title of the 
superior.
EFECnVE DATE: August 16,1977.
FOR FURTHER INFORM ATION CON
TACT:

W illiam  Behling, 202-632-4533. 
Accordingly, 5 CFR 213.3313(c)(6) is 

amended as set out below:

§ 213.3313 Department o f Agriculture. 
* * * * *

(c ) Office of the Deputy Secretary. 
* * *

(6) Thirteen Confidential Assistants 
to the Director, Office o f Congressional 
and Public Affairs.

(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954- 
1958 Comp., p. 218.)

U nited  States Civ il  Serv
ice  Co m m issio n ,

James C. Sp r y ,
Executive Assistant 
to the Commissioners. 

[FR Doc.77-23579 Filed 8-15-77;8:45 am]

PART 213— EXCEPTED SERVICE 
Agriculture Department 

AGENCY: Civil Service Commission. 
ACTION: Final rule.
SUMMARY: Two positions of Confiden
tial Assistant to the Administrator, Fed
eral Grain Inspection Service, are ex
cepted under Schedule C because they 
are confidential in nature.
EFFECTIVE DATE: August 16,1977.
FOR FURTHER INFORM ATION CON
TACT:

W illiam Bohling, 202-632-4533.
Accordingly, 5 CFR 213.3313 (u) (2) is 

added as set out below :
§ 213.3313 Department o f Agriculture. 

* * * * *
(u ) Federal Grain Inspection Serv- 

ice. * * *
(2) Two Confidential Assistants to the 

Administrator.
(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 195401- 
958 Comp., p. 218.)

U nited  States C iv il  Serv
ice Co m m issio n ,

James C. S p r y ,
Executive Assistant to 

the Commissioners. 
[FR Doc.77-23580 Filed 8-15-77;8:45 am]

PART 213— EXCEPTED SERVICE 
Agriculture Department 

AGENCY: Civil Service Commission. 
ACTION: Final rule.
SUMMARY: Two positions of Confi
dential Assistant to the Administrator 
(Food Safety and Quality Service) are 
excepted under Schedule C b^ause they 
are confidential in nature.
EFFECTIVE DATE: August 16,.1977.
FOR FURTHER INFORM ATION CON
TACT:

William Bohling, 202-632-4533.
Accordingly, 5 CFR 213.3313(v) (2) is 

added as set out below:
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§ 213.3313 Department o f Agriculture. 
* * * * *

(v ) Food Safety and Quality Service. 
• * •

(2) Two Confidential Assistants to the 
Administrator.
(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954- 
1958 Comp., p. 218.)

U nited  S tates C iv il  Serv
ice  Co m m iss io n ,

James C. Sp r y ,
Executive Assistant 
to the Commissioners. 

[PR  Doc.77-23581 Piled 8-15-77;8:45 am]

PART 213— EXCEPTED SERVICE 
v Commerce Department 

AGENCY; Civil Service Commission. 
ACTIO N: Final rule.
SUMMARY: The position of Confi
dential Assistant to the Deputy Assistant 
Secretary for Field Operations is ex
cepted under Schedule C because it is 
confidential in nature.
EFFECTIVE DATE: August 16, 1977. 
FOR FURTHER INFORM ATION CON
TACT:

W illiam  Bohling, 202-632-4533. 
Accordingly, 5 CFR 213.3314(m) (21) is 

added as set out below:
§ 213.3314 Department o f Commerce. 

* • * * * *
(m ) Office of the Assistant Secretary 

for Domestic and International Business. 
• * *

(21) One Confidential Assistant to the 
Deputy Assistant Secretary (Field Op
erations) .
(5 U.S.C. 3301, 3302; EO 10577, 3 CPR 1954- 
1958 Comp., p. 218.)

U nited  S tates C iv il  Serv
ice  Co m m iss io n .

James C. Sp r y ,
Executive Assistant 
to the Commissioners. 

[PR  Doc.77-23582 Piled 8-15-77;8:45 am]

PART 213— EXCEPTED SERVICE 
Federal Home Loan Bank Board 

AGENCY: Civil Service Commission. 
ACTION: Final rule.
SUMMARY: H ie  following positions are 
reestablished under Schedule C because 
they are confidential in nature: one posi
tion o f Assistant to the Chairman and 
one position o f Special Assistant to the 
Chairman.
EFFECTIVE DATE: August 16,1977.
FOR FURTHER INFORM ATION CON
TACT:

W illiam Bohling, 202-632-4533.
Accordingly, 5 CFR 213.3354(c) is 

amended and (g ) is added as set out be
low:
§ 213.3354 Federal Home Loan Bank 

Board.
* * * * *

(c ) One Assistant to the Chairman, 
and one Assistant to a Board Member.

* * * * *
(g ) One Special Assistant to the 

Chairman.
* * * * *

(5 U.S.C. 3301, 3302; E.O. 10577, 3 CPR 1954- 
1958 Comp., p. 218.)

U n ite d  S tates C iv il  Serv
ice  Co m m iss io n ,

James C. Sp r y ,
Executive Assistant 
to the Commissioners.

[PR  Doc.77-23584 Plied 8-15-77;8:45 am]

PART 213— EXCEPTED SERVICE 
General Services Administration 

AGENCY: Civil Service Commission. 
ACTION: Final rule.
SUMMARY: The position o f Confiden
tial Assistant to the Director of Public 
Affairs is excepted under Schedule C be
cause it is confidential in nature.
EFFECTIVE DATE: August 16,1977.

FOR FURTHER INFORM ATION CON
TACT:

W illiam  Bohling, 202-632-4533.
Accordingly, 5 CFR 3337(a) (21) is 

added as set out below:
§ 213.3337 General Services Administra

tion.
(a ) Office of the Administrator.* * *

* (21) One Confidential Assistant to the 
Director o f Public Affairs.
(5 UjS.O. 3301, 3302; EO 10577, 3 OPR 1954- 
1958 Comp., p. 218.)

U nited  S tates C iv il  Serv
ice  Co m m issio n ,

James C. Sp r y ,
Executive Assistant 
to the Commissioners.

[PR  Doc.77-23583 Plied 8-15-77; 8:45 am]

PART 213— EXCEPTED SERVICE
Department of Health, Education, and 

Welfare
AGENCY: Civil Service Commission. 
ACTION : Final rule.
SUMMARY: Six positions o f Librarian, 
GS-7, in the National Library o f Medicine 
are excepted under Schedule B because 
it is not practicable to competitively ex
amine for them. Position incumbents will 
be trainees in the Library Associate 
Training Program in Medical Librarian- 
ship and Biomedical Communications. 
Employment under this authority is not 
to exceed September 30, 1978. 
EFFECTIVE DATE: August 16,1977.
FOR FURTHER INFORM ATION CON
TACT:

W illiam  Bohling, 202-632-4533. 
Accordingly, 5 CFR 213.3216(d) is 

added as set out below :

§ 213.3216 Department o f Health, Edu
cation, and Welfare. 
* * * * *

(d ) National Library of Medicine.
(1) Six positions o f Librarian, GS-7, 

the incumbents of which will be trainees 
in the Library Associate Training Pro
gram in Medical Librarianship and Bio
medical Communications. Employment 
under this authority is not to exceed Sep
tember 30,1978.
(5 U.S.C. 3301, 3302; E.O. 10577, 3 CPR 1954- 
1958 Comp., p. 218.)

U nited  States C iv il  Serv
ice  Co m m iss io n ,

James C. Sp r y ,
Executive Assistant 
to the Commissioners.

[PR  Doc.77-23575 Filed 8-16-77; 8:45 am]

PART 213— EXCEPTED SERVICE
Housing and Urban Development 

Department
AGENCY: C ivil Service Commission. 
ACTION: Final rule.
SUMMARY: One position o f Private 
Secretary to the Assistant Secretary for 
Policy Development and Research is ex
cepted under Schedule C because it is 
confidential in nature.
EFFECTIVE DATE: August 16,1977.
FOR FURTHER INFORM ATION CON
TACT:

W illiam  Bohling, 202-632-4533.
Accordingly, 5 CFR 213.3384(i) (9) is 

added as set out below:
§ 213.3384 Department o f Housing and 

Urban Development.
* * * * *

(i) Office of the Assistant Secretary 
for Policy Development and Re
search. * * *

(9) One Private Secretary to the As
sistant Secretary.
(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954- 
1958 Comp., p. 218.)

U nited  States C iv il  Serv
ice  C o m m iss io n ,

James C. Sp r y ,
Executive Assistant 
to the Commissioners.

[FR Doc.77-23586 Filed 8- 15-77;8:45 am]

PART 213— EXCEPTED SERVICE 
Interior Department 

AGENCY: Civil Service Commission. 
ACTION: Final rule.
SUMMARY: The following positions are 
excepted under Schedule C because they 
are confidential in nature: Two positions 
o f Special Assistants to the Assistant 
Secretary, Land and Water Resources, 
and one position of Confidential Assist- 
ant to the Assistant Secretary for Fish 
and W ildlife and Parks.
EFFECTIVE DATE: August 16, 1977.
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FOR FURTHER INFORM ATION CON
TACT:

W illiam  Bohling, 202-632-4533.
Accordingly, 5 CFR 213.3312(a) (47) 

and (48) are added as set out below:
§ 213.3312 Department o f the Interior.

(a ) Office of the Secretary. * * *
(47) Two Special Assistants to the 

Assistant Secretary, Land and Water 
Resources*

(48) One Confidential Assistant to 
the Assistant Secretary for Fish and 
W ildlife and Parks.
(5 U.S.C. 3301, 3302; E.O. 10577, 3 CFR 1954- 
1058 Comp., p. 218.)

U nited  States C iv il  Serv
ice  Co m m issio n ,

James C. S p r y ,
Executive Assistant 
to the Commissioners.

[FR Doc.77-23577 Filed 8-15-77;8:45 am]

PART 213— EXCEPTED SERVICE 
Treasury Department 

AGENCY: Civil Service Commission. 
ACTION: Final rule.
SUMMARY: The position o f Staff As
sistant to the Assistant Secretary (Pub
lic Affairs) is excepted under Schedule C 
because it is confidential in nature.
EFFECTIVE DATE: August 16, 1977.
FOR FURTHER INFORM ATION CON
TACT:

W illiam  Bohling, 202-632-4533.
Accordingly, 5 CFR 213.3305(a) (74) is 

added as set out below:
§213.3305 Department of the Treasury.

(a ) Office of the Secretary. * * * 
(74) One Staff Assistant to the Assist

ant Secretary (Public A ffa irs ).
(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954- 
1958 Comp., p. 218.)

U nited  States C iv il  Serv
ice  Co m m issio n ,

James C. S p r y ,
Executive Assistant 
to the Commissioners. 

[FR Doc.77-23576 Filed 8-15-77;8:45 am]

Title 7— Agriculture
CHAPTER ill— ANIMAL AND PLANT 

HEALTH INSPECTION SERVICE, DE
PARTMENT OF AGRICULTURE

PART 318— HAWAIIAN AND 
TERRITORIAL QUARANTINE NOTICES

Subpart— Hawaiian Fruits and Vegetables
AGENCY: Animal and Plant Health In 
spection Service, USDA.
ACTION: Final rule.
SUMMARY: This document amends the 
Hawaiian Fruits and Vegetables Rules 
and Regulations by deleting the require
ment that bananas fumigated with 
ethylene dibromide, pursuant to 7 CFR 
318.13-4b, be held for 24 hours at 65°

F. or above before they are loaded for 
movement from  the area where they 
were fumigated, or are chilled to cooler 
temperatures. The requirement was pro
mulgated because it was thought to be 
necessary in order to prevent the peels 
o f fumigated bananas from turning 
black. However, recent tests by the Agri
cultural Research Service of this Depart
ment establish that such procedures are 
not necessary for such purpose.
EFFECTIVE DATE: August 16, 1977.
FOR FURTHER INFORM ATION CON
TACT:

H. I. Rainwater, Regulatory Support 
Staff, Animal and Plant Health In 
spection Service, Plant Protection and 
Quarantine Programs, U.S. Depart
ment of Agriculture, Hyattsville, MD 
20782, (301-436-8247).

ACTION: Final rule.
SUMMARY: This document amends 
administrative instructions prescribing 
commuted traveltime. These amend
ments establish commuted traveltime 
periods as nearly as may be practicable 
to cover the time necessarily spent in 
reporting to and returning from  the 
place at which an employee o f the Plant 
Protection and Quarantine Programs 
performs overtime or holiday duty when 
such travel is performed solely on ac
count of such overtime or holiday duty. 
Such establishment depends upon facts 
within the knowledge o f the Animal and 
Plant Health Inspection Service. 
EFFECTIVE DATE: August 16, 1977.
FOR FURTHER INFORM ATION CON
TACT:

SUPPLEMENTARY INFORM ATION:
§ 318.13—4b [Amended]

Accordingly, § 318.13-4b(e) (2) o f the 
Hawaiian Fruits and Vegetables Rules 
and Regulations (7 CFR 318.13-4b(e)
(2) )  is hereby amended by deleting the 
last sentence thereof.
(Sec. 9, 37 Stat. 318, 7 U.S.C. 162; Sec. 8, 
37 Stat. 318, as amended, 7 U.S.C. 161; 37 FR 
28464, 28477, as amended, 38 FR 19141.)

This amendment relieves certain re
strictions presently imposed,' and it 
should be made effective promptly in or
der to be o f maximum benefit to persons 
subject to the restrictions which are be
ing relieved. Also, this amendment is 
based on research o f the Agricultural 
Research Service o f this Department, 
and it does not appear that additional 
information would be made available to 
the Department by public participation 
in rulemaking proceedings on this 
amendment.

Accordingly, it is found upon good 
cause under the administrative proce
dure provisions of 5 U.S.C. 553, that fur
ther notice and other public procedure 
with respect to this revision are unnec
essary, and good cause is found for mak
ing it effective less than 30 days after 
publication in the F ederal R egister.

N o te .—The Animal and Plant Health In 
spection Service has determined that this 
document does not contain a major proposal 
requiring preparation o f an Inflation Im 
pact Statement under Executive Order 11821 
and OMB Circular A-107.

Done at Washington, D.C., this 5th day 
o f August 1977.

T . G. D arling ,
Acting Deputy Administrator, 

Plant Protection and Quar
antine Programs, Animal and 
Plant Health Inspection 
Service.

[FR Doc.77-23721 Filed 8-15-77;8:45 am]

PART 354— OVERTIME SERVICES 
RELATING TO IMPORTS AND EXPORTS

Commuted Traveltime Allowances
AGENCY: Animal and Plant Health in 
spection Service, USDA.

H. I. Rainwater, Regulatory Support 
Staff, Animal and Plant Health In 
spection Service, Plant Protection and 
Quarantine Programs, U.S. Depart
ment o f Agriculture, Hyattsville, Md. 
20782, 301-436-8247.
Therefore, pursuant to  the authority 

conferred upon the Deputy Administra
tor, Plant Protection and Quarantine 
Programs, by 7 CFR 354.1 of the regula
tions concerning overtime services re
lating to Imports and exports, the ad
ministrative instructions appearing at 
7 CFR 354.2, as amended, March 18, 
1977 (42 FR  15055), and May 17, 1977 
(42 FR 25314), prescribing the com
muted traveltime that shall be included 
in each period of overtime or holiday 
duty are further amended by adding (in 
appropriate alphabetical sequence) or 
deleting the information as shown 
below:

The table in §354.2 is amended as 
follows:
§ 354.2 [Amended]

I. Deleted the following entries:
Commuted traveltim e allowances 

( in  hour8)

Location covered Served from

Metropolitan
area

Within Out
side

* * • *
Kentucky:

Fort Campbell... Elizabethtown___............  2
Do............... Lexington.......... ...........  4

* * * * *
Mississippi:

Greenville.......... Memphis, Tenn... ..........  5
Natchez............. Baton Rouge, La. ........... 5

...........  6
* * * * *

North Carolina:
New River Wilmington......... ..........  2

MCAS, Jack
sonville.

* * * * •
Tennessee:

Undesignated Atlanta, Ga........ ..........  5
ports.

* * * * ♦
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2. Add the following entries:
Commuted, traveltime ailowanoes 

(in  hours)

Metropolitan
area

Location covered Served from---------------
Within Out

side

♦  * * * «
Kentucky:

Lexington...___ 4
* * • * *

Massachusetts:
Undesignated ports.» Boston_________ 3
* * • ♦ •

Michigan:
Muskegon. . ________ Grand 2

Rapids.
• * • - * •

North Carolina:
Elisabeth City______
New River MCAS, 

Jacksonville.
Wilmington........

1 ....
3

* * * •* *
Texas:

Port Arthur___ 1
• * • * *

(64 Stat. 561; (7 U.S.C.2260).)
It  is to the benefit o f the public that 

this instruction be made effective at the 
earliest practicable date. Accordingly, 
it is found upon good cause, under the 
administrative procedure provisions of 
5 U.S.C. 553, that notice and other pub
lic procedure with respect to the forego
ing amendment are unnecessary and 
good cause is found for making it  effec
tive less than 30 days after publication 
in the F ederal R egister.

Note.̂—T he Animal and Plant Health In 
spection Service, Plant Protection and Quar
antine Programs has determined that this 
document does not contain a major proposal 
requiring preparation o f an Inflation Im 
pact Statement under Executive Order 11821 
and OMB Circular A-107.

Done at Washington, D.C., this 10th 
day o f August 1977.

T. G. D arling ,
Acting Deputy Administrator, 

Plant Protection and Quar
antine Programs, Animai and 
Plant Health Inspection Serv
ice.

[PR  Doc.77-23544 FUed 8-15-77:8:45 am]

CHAPTER IX— AGRICULTURAL MARKET
ING SERVICE (MARKETING AGREE
MENTS AND ORDERS, FRUITS, VEGETA
BLES, NUTS), DEPARTMENT OF AGRI
CULTURE .

[Apricot Reg. 17, Arndt. 1]

PART 922— APRICOTS GROWN IN 
DESIGNATED COUNTIES IN WASHINGTON

Limitation of Shipments
AGENCY : Agricultural Marketing Serv
ice, USDA.
ACTION: Final rule.
SUMMARY : This amendment to Apricot 
Regulation 17 specifies grade, maturity 
and size requirements for Washington 
apricots from August 16, 1977, through 
July 31, 1978. It  is consistent with the 
grade, size and maturity composition o f 
the estimated crop of Washington apri-

RULES AND REGULATIONS

cots, and is designed to promote orderly 
marketing conditions in the interest o f 
producers and consumers.
EFFECTIVE DATE: August 16,1977.
FOR FURTHER INFORM ATION CON
TACT:

Charles R. Brader, Deputy Director,
Fruit and Vegetable Division, Agricul
tural Marketing Service, U.S. Depart
ment o f Agriculture, Washington, D.C.
20250, 202-447-3545.

SUPPLEMENTARY INFORM ATION: 
Findings. (1 ) On July 14,1977, notice o f 
proposed rulemaking was published in 
the F ederal R egister (42 FR 36267), re
garding a proposed amendment to Apri
cot Regulation 17 to be made effective 
pursuant to the marketing agreement 
and Order No. 922, as amended, (7 CFR 
Part 922), regulating the handling o f 
apricots grown in designated counties in 
Washington. This notice allowed inter
ested persons until. July 27, 1977, to file  
written data, views, or arguments per
taining thereto. None were submitted. 
The proposed amendment to Apricot 
Regulation 17 was recommended by the 
Washington Apricot Marketing Com
mittee established pursuant to the said 
amended marketing agreement and or
der. This program is effective under the 
Agricultural Marketing Agreement Act 
o f 1937, as amended (7 U.S.C. 601-674) .

(2) The amendment herein specified is 
based upon an appraisal of the current 
and prospective crop and market con
ditions for Washington apricots. Fresh 
shipments for the 1977-78 season are ex
pected to be 2,325 tons, with processing 
taking another 100 tons. These compare 
with estimated production in 1976 of 
2,800 tons, fresh shipments o f 2,400 tons 
and processing o f 400 tons. The imposi
tion of the specified grade, maturity and 
size requirements is necessary to prevent 
the handling o f defective and small apri
cots, which do not provide consumer sat
isfaction, in order to promote orderly 
marketing in the interest of producers 
and consumers, consistent with the ob
jectives o f the act.

(3) Apricots o f the Moorpark variety 
shipped in open containers are required 
to be generally well matured. Provision 
is made for apricots o f the Blenheim, 
Blenrin and Tilton varieties to be o f a 
smaller size when packed in unlidded 
containers. These three varieties are o f 
somewhat smaller size than other vari
eties when mature. There is demand for 
fru it meeting these specifications in lo
cal markets. Due to the nearness to the 
source o f supply shipment o f more ma
ture fru it and fru it of the specified vari
eties o f smaller sizes in  less expensive 
unlidded containers is feasible and the 
disposition o f such fru it in such market 
tends to improve the overall return to 
growers. Individual shipments, not ex
ceeding 500 pounds o f apricots sold for 
home use and not for resale are exempt 
from regulation because such shipments 
w ill be prevented from entering regu
lated channels o f trade by the require
ment that each container therein be 
stamped with the words “not for resale”  
in letters at least one-half inch in height.

(4 ) It  is hereby further found that 
good cause exists for not postponing the 
effective date o f this amended regulation 
until 30 days after publication thereof 
in the F ederal R egister (5 U.S.C. 553) 
because the time intervening between 
the date when information upon which it 
is based became available and the time 
when it must become effective in order to 
effectuate the declared policy of the 
act is insufficient; and a reasonable time 
is permitted, under the circumstances, 
for preparation for such effective time. 
Shipments o f Washington apricots are 
presently subject to the grade, size and 
maturity regulation, pursuant to the 
amended marketing agreement and or
der. The amended regulation herein 
specified, except for the new effective 
dates, is identical with that currently in 
effect. The recommendation and Sup
porting information for regulation were 
promptly submitted to the Department 
after an open meeting o f the Washing
ton Apricot Marketing Committee on 
May 17, 1977; such meeting was held to 
consider recommendations for regula
tion, after giving due notice o f such 
meeting, and interested persons were a f
forded an opportunity to submit their 
views at this meeting and thereafter with 
respect to the July 14, 1977, notice o f 
proposed rulemaking, the provisions of 
this amended regulation are identical 
with the proposed regulation contained 
in the notice, and information concern
ing such provisions and effective time 
has been disseminated among handlers 
o f such apricots; it is necessary in order 
to effectuate the declared policy o f the 
act, to make this amended regulation 
effective during the period hereinafter 
set forth so as to provide for the con
tinued regulation o f the handling of 
Washington apricots, and compliance 
with the amended regulation w ill not 
require any special preparation on the 
part o f the persons subject thereto 
which cannot be completed by the effec
tive time hereof.

The provisions o f § 922.317 (Apricot 
Regulation 17; 42 FR  30492) art hereby 
amended to read as follows:
§ 922.317 Apricot Regulation 17.

(a ) During the period June 27, 1977, 
through July 31, 1978, no handler shall 
handle any container o f apricots unless 
such apricots meet the following appli
cable requirements, or are handled in ac
cordance with subparagraph (3) o f this 
paragraph:

(1 ) Minimum grade and maturity re
quirements. Such apricots grade not less 
than Washington No. 1 and are at least 
reasonably uniform in color; Provided, 
That such apricots o f the Moorpark va
riety in open containers shall be gen
erally well matured; and

(2) Minimum size requirements. Such 
apricots measure not less than 1 % inches 
in diameter except that apricots o f the 
Blenheim, Blenril, and Tilton varieties 
when packed in unlidded containers may 
measure not less than li4  inches; Pro
vided, That not more than 10 percent, by 
count, o f such apricots may fa il to meet 
the applicable minimum diameter re
quirement:

FEDERAL REGISTER, VOL. 42 , N O . 158— TUESDAY, AUGUST 16, 7 977



(3) Notwithstanding any other pro
vision of this section, any individual ship
ment of apricots which meets each of 
the following requirements may be 
handled without regard to the provisions 
of this paragraph, o f § 922.41 (Assess
ments) , and o f § 922.55 (Inspection and 
Certification) :

(i) The shipment consists o f apricots 
sold for home use and not for resale;

(ii) The shipment does not, in the ag
gregate, exceed 500 pounds, net weight, 
of apricots; and

( i i i )  Each container is stamped or 
marked with the words “not for resale” 
in letters at least one-half inch in height.

(b ) Terms used in the amended mar
keting agreement and order shall when 
used herein, have the same meaning as 
is given to the respective term in said 
amended marketing agreement and or
der; “diameter” and “Washington No. 
1”  shall have the same meaning as when 
used in the State of Washington Depart
ment o f Agriculture Standards for Apri
cots, effective May 31, 1966; “ reasonably 
uniform in color”  means that the apri
cots in the individual container do not 
show sufficient variation in color to ma
terially affect the general appearance of 
the apricots; and “generally well ma
tured” means that with respect to not 
less than 90 percent, by count, o f the 
apricots in any lot o f containers, and 
not less than 85 percent, by count, o f 
such apricots in any container in such 
lot, at least 40 percent o f the surface 
area o f the fru it is at least as yellow as 
Shade 3 on the U.S. Department of Agri
culture Standard Ground Color Chart 
o f Apples and Pears in the Western 
States.
(Secs. 1-19, 48 Stat. 81, as amended; 7 U.S.C. 
601-674.)

Dated: August 11, 1977.
Charles R . B rader, 

Deputy Director, Fruit and Veg
etable Division, Agricultural 
Marketing Service.

[FR Doc.77-23595 Filed 8-15-77;8:45 am]

CHAPTER XIV— COMMODITY CREDIT COR
PORATION, DEPARTMENT OF AGRICUL
TURE

SUBCHAPTER B— LOANS, PURCHASES, AND 
OTHER OPERATIONS

MISCELLANEOUS DELETIONS
AGENCY: Commodity Credit Corpora
tion, USDA.
ACTION : Final rule.
SUMMARY: The purpose o f this docu
ment is to delete from the Code of Fed
eral Regulations certain regulations 
which are obsolete and therefore no long
er needed. Commodity Credit Corpora
tion (CCC) needs vary as crop condi
tions and harvest totals vary from year 
to year, and administrative policies 
change.
EFFECTIVE DATE: August 16, 1977.
FOR FURTHER INFORM ATION CON
TACT:

Adrian Crawford, Box 2415, Washing
ton, D.C. 20013, 202-447-2341.

RULES AND REGULATIONS

SUPPLEMENTARY INFORM ATION: 
It  is the general policy of CCC to invite 
comments regarding the development o f 
proposed rules; however, this action con
sists only of the deletion o f outmoded 
regulations and no purpose would be 
served in inviting comments.

The following regulations contained in 
T itle 7 CFR are deleted:

PART 1421— GRAINS AND SIMILARLY 
HANDLED COMMODITIES

1. Part 1421: Subpart— 1970 and Sub
sequent Crops Dry Edible Bean Loan 
and Purchase Program, §§ 1421.120- 
1421.132.

Subpart— 1974 C r o p  D r y  Edible 
Bean Loan and Purchase Program, 
§§ 1421.140-1421.143.

Subpart— 1970 and Subsequent Crops 
Flaxseed Loan and Purchase Program, 
§§ 1421.150-1421.159.

Subpart— 1974 Crop Flaxseed Loan 
and Purchase Program, §§ 1421.175- 
1421.177.

Subpart—1975 Crop Tung Oil Ware
house Stored Loan Program, §§ 1421.450- 
1421.453.

Subpart—Farm Storage Reseal Loan 
Program, §§ 1421.530-1421.545.

Subpart—Farm Storage Reseal Loan 
Program (1972-73 Storage Period Sup
plement), §§ 1421.550-1421.556.

Subpart—Provisions of 1961 and Sub
sequent Crop Texas Flaxseed Purchase 
Programs, §§ 1421.626-1421.642.

Subpart— 1974 Crop Texas Flaxseed 
Purchase Program, § 1421.643.

Subpart— 1966-1970 Payment-in-Kind 
Regulations—Price Support and Diver
sion, §§ 1421.3773-1421.3790.

PART 1443— OILSEEDS
2. Part 1443: Subpart—1970 Crop Sup

plement to Cottonseed Purchase Pro
gram Regulations, §§ 1421.50-1421.51.

PART 1473— DISTRESS LOANS
3. Part 1473 is deleted.

PART 1479— CERTIFICATES OF INTEREST 
IN COMMODITY CREDIT CORPORATION 
PRICE-SUPPORT LOANS
4. Part 1479 is deleted.
Signed at Washington, D.C., on Au

gust 9, 1977.
R a y  F itzgerald, 

Executive Vice President, 
Commodity Credit Corporation.

[FR Doc.77-23541 Filed 8-15-77;8;45 am]

Title 10— Energy
CHAPTER II— FEDERAL ENERGY 

ADMINISTRATION
PART 202— PRODUCTION OR DISCLO

SURE OF MATERIAL OR INFORMA
TION

Adoption of Proposed Miscellaneous 
Amendments to the Regulations Imple
menting the Freedom of Information Act

AGENCY : Federal Energy Administra
tion (F E A ).
ACTION: Final rule.

41269

SUMMARY: Notice is hereby given that 
the Federal Energy Administration 
(FEA) adopts as proposed a number o f 
miscellaneous amendments to the 
Agency’s regulations implementing the 
Freedom of Information Act (5 U.S.C. 
552). The purpose o f these amendments' 
is ( 1 ) to reflect the reassignment o f the 
FEA Freedom o f Information function 
from the Office o f Communications and 
Public Affairs to the Office o f Manage
ment (2) to modify the rule concerning 
the time of receipt o f Freedom o f In for
mation requests and appeals (3) to re
flect a revision necessitated by the 
amendments to the Freedom of In for
mation Act enacted as Pub. L. 93-502 (88 
Stat. 1561) and (4) to clarify the regu
lation governing the processing o f ad
ministrative appeals from initial denials 
of Freedom of Information Act requests. 
FEA has previously published a notice of 
a proposal to this effect (42 FR  28147, 
June 2,1977) and interested persons were 
invited to submit written views or argu
ments related to the proposal.
EFFECTIVE DATE: Immediately.
FOR FURTHER INFORM ATION CON
TACT:

Deanna Williams (FEA Reading 
Room ), 12th and Pennsylvania Ave
nue NW., Room 2107, Washington, 
D.C. 20461, 202-566-9840; John Trea- 
nor (Inform ation Access O ffice), 12th 
and Pennsylvania Avenue NW., Room 
2107, Washington, D.C. 20461, 202- 
566-9840; W illiam D. Luck (Office o f 
General Counsel), 12th and Pennsyl
vania Avenue NW., Room 6144, Wash
ington, D.C. 20461, 202-566-9296.

SUPPLEMENTARY INFORM ATION: 
One comment was received, from the 
Sun Company, objecting to the proposal 
that the FEA change the date when a 
properly addressed request or appeal 
made under the Freedom o f Information 
Act is deemed to be received by FEA. 
The proposal would change the' date o f 
receipt in that circumstance from the 
date o f receipt in the FEA mailroom to 
the date when the request is delivered 
to the appropriate FEA office (the In 
formation Access Office, which initiates 
processing of the request, or the Office 
o f Exceptions and Appeals, which proc
esses requests for appeal).

The FEA has considered Sun’s com
ment, but does not agree that the pro
posed provision is inconsistent with the 
spirit o f the Freedom of Information Act. 
As was indicated in the proposal, the 
statutory time limits of that Act are suf
ficiently stringent that it is imperative 
that the office processing such requests 
be accorded in all cases the fu ll time 
necessary to answer these inquiries. 
Given, on the one hand, the penalties 
prescribed by the Act for the arbitrary or 
capricious withholding of documents and, 
on the other hand, the concern that in
formation not be released contrary to the 
provisions o f 18 U.S.C. 1905, the Privacy 
Act of 1974 (5 U.S.C. 552a), and other 
applicable legal authority, it is important 
that the FEA be able to act in a carefully 
considered manner in all such cases.

Accordingly, FEA does not consider it 
necessary to modify or withdraw any of
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the proposed amendments and they are 
therefore adopted as proposed.
(Freedom of Information Act, 5 U.S.C. 552, as 
amended; Federal Energy Administratiota. Act 
o f 1974, Pub. L. 93-275, as amended; Execu
tive Order 11790, 39 FR 23185.)

Issued in Washington, D.C., August 
1977.

Eric J. P y g i, 
Acting General Counsel, 

Federal Energy Administration.

8,

§ 202.1 Purpose and scope.
This subpart contains the regulations 

of the Federal Energy Administration 
(FEA) implementing 5 U.S.C. 552 (1970) 
as amended by Pub. L. 93-502, 88 Stat. 
1561. The regulations of this subpart pro
vide information concerning the proce
dures by which records may be obtained 
from  all divisions within the FEA. Offi
cial records of the FEA made available 
pursuant to the requirements of 5 U.S.C. 
552 shall be furnished to members of the 
public as prescribed by this subpart. O f
ficers and employees of the FEA may 
furnish to the public, informally and 
without compliance with procedures pre
scribed herein, information and records 
o f types which prior to enactment of 5 
U.S.C. 552 were furnished customarily in 
the regular performance of their duties 
to the public by other agencies. Persons 
seeking information or records of the 
FEA may find it useful to consult with 
FEA’s Information Access Office before 
invoking the formal procedures set out 
below. To the extent permitted by other 
laws, the FEA w ill make available records 
which it is authorized to withhold under 
5 U.S.C. 552 unless it determines that 
such disclosure is not in the public in
terest.
§ 202.2 Public reference facilities.

(a ) The National Office, FEA and Re
gional Offices, FEA w ill maintain in a 
public reading room or public reading 
area, the materials relating to that office 
which are required by 5 U.S.C. 552(a) (2 ) 
to be made available for public inspection 
and copying.

* * * * *
§ 202.3 Requests for reasonably de

scribed records and copies.
(a ) Addressed to the Information Ac

cess Officer. A  request fdr a record o f the 
FEA which is not customarily made 
available and which is not available in 
a public reference facility as described 
in § 202.2 shall be addressed to the Fed
eral Energy Administration, Washing
ton, D.C. 20461, and shall be clearly 
marked on the envelope “Attention; In 
formation Access Officer.” Except as pro
vided in § 202.8(c ), a request which is so 
addressed and marked w ill be considered 
to be received by the FEA for purposes 
o f 5 U.S.C. 552(a) (6) upon delivery to 
the Information Access Office, Room 
2107, New Post Office Building at 12th 
and Pennsylvania Avenue, NW., Wash
ington, D.C. A request under 5 U.S.C. 552 
which is not so addressed and marked 
also shall be considered to be received 
upon actual receipt by the Information 
Access Officer. Documents delivered after 
regular business hours are deemed re
ceived on the next regular business day.

Regular business hours for the FEA Na
tional Office are 8:00 a.m. to 4:20 p.m.

• * *  ̂ *
§ 202.4 Time for response to request fo r  

records.
(a ) An Information Access Officer, ap

pointed by the Associate Administrator 
for Management, shall be responsible for 
processing written requests for records 
submitted pursuant to this part. Upon 
receiving such a request, the Inform a
tion Access Officer shall ascertain which 
division or divisions of the FEA have 
primary responsibility for, custody of, or 
concern with the records requested and 
forward the request to such division or 
divisions, who shall promptly identify 
and review the records encompassed by 
the request. A fter reviewing the ma
terial, the division or divisions concerned 
shall forward to the Information Access 
Officer either the requested material, or 
a recommendation that the request be 
wholly or partially denied. Any recom
mendation that a request be denied shall 
set forth the policy considerations sup
porting such denial and shall be for
warded, with the information sought or 
a representative sample thereof, to the 
Information Access Officer, who shall 
provide such recommendation mid ma
terials to the General Counsel for his 
review and recommendation.

* * * ♦ *
§ 202.6 Appeals to the Deputy Adminis

trator from initial Denials.
(a ) Appeal to Deputy Administrator. 

When the Information Access Officer 
has denied a request for records in whole 
in part, the requester may, within 30 
days of its receipt, appeal the denial to 
the Deputy Administrator, FEA. The 
appeal shall be in writing and shall con
tain a concise statement o f grounds upon 
which it  is brought and a description of 
the relief sought. It  should also include 
a discussion of all relevant authorities, 
including, but not limited to, FEA rul
ings, regulations, interpretations and 
decisions on appeals and any judicial 
determinations being relied upon to 
support the appeal. A  copy of the order 
that is the subject of the appeal shall be 
submitted with the appeal. The appeal 
shall be addressed to the Deputy Ad
ministrator, Federal Energy Adminis- 
stration, Washington, D.C. 20461, and 
shall be clearly marked on the envelope 
“Appeal—Freedom of Information Act; 
Attention; Director, Office o f Exceptions 
and Appeals.” A  request which is so ad
dressed and marked w ill be considered 
to be received by the FEA for purposes 
o f 5 U.S.C. 552(a) (6) upon delivery to 
the Office of Exceptions and Appeals, 
Room 8002, 2000 M  Street NW., Wash
ington, D.C. An appeal o f the denial of 
a request which is not so addressed and 
marked also shall be considered to be 
received upon actual receipt by the D i
rector, Office of Exceptions and Appeals. 
Documents delivered after regular busi
ness hours are deemed received on the 
next regular business day. Regular busi
ness hours for the FEA National Office 
are 8:00 a.m. to 4:30 p.m.

* * * * *
[FR Doc.77-23304 Filed 8-15-77;8:45 am]
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FART 460— GRANTS FOR OFFICES OF 
CONSUMER SERVICES

Amendment of Guidelines
AGENCY: Federal Energy Administra
tion.
ACTION: Amendment of final rule.
SUMMARY: The Federal Energy Ad* 
ministration hereby amends its guide 
lines for a program of discretionary 
grants for the establishment or opera
tion of States offices of consumer serv
ices to assist the representation of 
consumer interests in electric utility pro
ceedings before utility regulatory com
missions. This amendment extends the 

.deadline by which a State must submit 
an application to FEA from August 26, 
1977 to September 6, 1977. This exten
sion is provided to allow a State more 
time to prepare and submit its applica
tion for a grant. Any State, the District 
of Columbia, any territory or possession 
of the United States and the Tennessee 
Valley Authority are eligible to apply for 
a grant under this program. Grants will 
be awarded on a .competitive basis to a 
limited number of States.
DATES : The effective date is the date of 
issuance o f this amended rule.
FOR FURTHER INFORM ATION CON
TACT:

Ms. Nancy Tate Gavin, Offioe o f Con
servation, Room 6451, Federal Energy 
Administration, Washington, D.C. 
20461 (202-254-9755).
In  consideration o f the foregoing, 

Chapter I I  of Title 10 of the Code of 
Federal Regulations is amended by re
vising Part 460 as set forth below, effect 
tive immediately.

Issued in Washington, D.C., August 10, 
1977.

Eric  J. F y g i,
Acting General Counsel, 

Federal Energy Administration.
§ 460.11 [Amended]

Subpart D, Chapter I I  of T itle 10, Code 
of Federal Regulations, is amended by 
revising the first sentence o f paragraph
(a ) o f § 460.11 by deleting “August 26, 
1977” and substituting “September 6, 
1977.”
(T itle I I  (42 U.S.C. 6801) o f the Energy Con
servation and Production Act, Pub. L. 94— 
385, 90 Stat. 1125 et seq.; Federal Energy 
Administration Act of 1974, Pub. L. 93-275, 
15 U.S.C. 761 et seq. as amended by Pub. L. 
94-385, supra; E.O. 11790, 39 FR 23185.)

[FR Doc. 77-23535 Filed 8-15-77;8:45 am]

Title 16— Commercial Practices
CHAPTER I— FEDERAL TRADE 

COMMISSION
SUBCHAPTER B— GUIDES ANt) TRADE 

PRACTICE RULES
PART 27— BRICK AND STRUCTURAL CLAY 

TILE AND ALLIED PRODUCTS INDUSTRY
Rescission of Obsolete Part 

AGENCY: Federal Trade Commission. 
ACTION: Final rescission o f certain 
trade practice rules.

16, 1977



SUMMARY: Action taken is rescission 
o f trade practice rules for the brick and 
structural clay tile and allied products 
industry. The Commission is reviewing 
its trade practice rules and other indus
try guides to rescind those not considered 
useful in obtaining compliance with laws 
it administers. A fter carefully consider
ing trade association comments for and 
against retention and reconsidering pro
ceedings that produced these rules, the 
Commission concludes that retention is 
not in the publie interest.
EFFECTIVE DATE: Immediately.
FOR FURTHER INFORM ATION CON
TACT:

Charles H. Slayman, Jr., Attorney,
Bureau o f Consumer Protection, Fed
eral Trade Commission, Washington,
D.C. 20580. (Telephone: 202-724-
1193).

SUPPLEMENTARY INFORM ATION: 
The Commission invites interested per
sons to comment on proposed rescissions. 
In  response to an invitation (41 FR 2398, 
January 16, 1976) to comment for the 
public record on proposed rescission of 
trade practice rules for the brick and 
structural clay tile and allied products 
industry, 16 CFR Part 27, the Commis
sion received retention requests from the 
Brick Institute of America (B IA ), for
merly the Structural Clay Products In 
stitute (S C P I), and several tile trade as
sociations, and a rescission request from 
the National Concrete Masonry Associa
tion (NC M A). Members o f BIA and 
NCMA make competing building ma
terials.

B IA  members make and sell bricks 
composed primarily o f clay or shale or 
mixtures thereof fused together by high 
heat. NCMA members make and sell 
bricks composed of cement, crushed stone 
or gravel and sand usually hardened by 
steam. No one asks for retention of gen
eral application sections of Part 27 but 
B IA asks for retention of particularized 
§§ 27.0, 27.5 and 27.8 and NCMA asks for 
rescission of these sections which read:
§ 27.0 The industry and its products de

fined.

(a ) Products of the Industry respecting 
which these rules are promulgated consist 
o f any kind or type o f building units or 
materials which are, or are represented di
rectly or indirectly as being brick or struc
tural tile .1

(b ) Members o f the lndstry are persons, 
firms, corporations, and organizations en
gaged in the manufacture, sale, offering for 
sale, or distribution o f any such products.

* * * * *
§ 27.5 Deception as to composition.

(a ) I t  is an unfair trade practice to sell, 
offer for sale, or distribute any product o f 
this industry under any designation or repre
sentation which has the capacity and tend
ency or effect of deceiving purchasers or ■ 
prospective purchasers as to the composition 
o f said product.

(b ) Under this section no products o f the 
Industry shall be designated as “brick,”  
“ tile,”  or “structural tile,” unless:

1 As here used, the term "structural tile”  
does not include the veneer types of. tile 
used for floor or wall surfacing.

RULES AND REGULATIONS

(1) The composition thereof is primarily o f 
clay or shale or mixtures thereof; and

(2) The ingredients thereof have been 
fused together as a result o f the application 
o f heat: Provided, however, That such desig
nations may be used for products not meet
ing the requirements in this section when so 
qualified as to denote the basic composition 
thereof as to denote the basic composition 
thereof (as, for example, “ concrete brick,” 
“ coral brick,”  “plaster brick,”  “sand-lime 
brick,”  “ concrete structural tile,”  etc.), or 
when, in Immediate conjunction with the 
designations, disclosure is made o f the fact 
that the products are not ceramic products. 
(See also note to § 27.8.)

* * * * *
$ 27.8 Deceptive use o f trade or corporate 

names, trade-marks, etc.
The use o f any trade names, corporate 

name, trade-mark, or other trade designa
tion, which has the capacity and tendency or 
effect o f misleading or deceiving the pur
chasing or consuming public as to the name, 
nature, or origin o f any product o f the in
dustry, or o f any material used therein, or 
which is false or misleading In any other 
material respect, is an unfair trade practice.

N ote .— Nothing in this section is to be con
strued as prohibiting:

(a) The use o f the word “brick” as a part 
o f the name o f a corporation or business con
cern which manufactures or distributes brick 
o f any type or composition, or

(b ) The use of the word “ tile”  or the words 
"structural tile”  as a part o f the name o f a 
corporation or business concern which 
manufactures or distributes structural tile o f 
any type or composition: Provided, however, 
That descriptions or references to any non
ceramic industry products contained in ad
vertising, sales promotional literature or in
voices o f said corporations or concerns are in 
accord with the requirements o f § 27.5.

NCMA members object to the brick 
definition in subsection (b ) of § 27.5 and 
therefore object to being considered 
members of this “ industry” as defined in 
§ 27.0 and to the name restrictions in the 
Note to § 27.8.

In  considering current trade associa
tion comments, the Commission has re
considered the trade practice conference, 
public hearing and discussions that re
sulted in 16 CFR Part 27.

The Commission acted oh an SCPI ap
plication and convened a trade practice 
conference October 27, 1954. Considered 
were proposals to replace general rules 
for the common brick, face brick and 
structural clay tile industries adopted in 
1931, to extend coverage to “allied struc
tural non-clay products” and to adopt 
particularized rules concerning use of 
terms brick, tile and structural tile. A  
public hearing was held July 14, 1955 on 
slightly revised proposals. Qn June 5, 
1956 (at 21 FR 3830) the Commission 
promulgated trade practice rules, 16 CFR 
Part 27—Brick and Structural Clay T ile 
and Allied Products Industry.

As these rules were being developed, 
SCPI insisted its members wanted Sub
section (b ) of proposed Rule 5 (§ 27.5) 
and the Note to proposed Rule 8 (§ 27.8) 
adopted by the Commission or else they 
did not want any rules. From the begin
ning in 1954, NCMA members have op
posed these particularized provisions. 
Thus Part 27 differs from other sets of 
trade practice rules where commercial 
interests agree on definitions o f the in
dustry and industry products.
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SCPI quoted selected dictionary defi
nitions and other sources to support its 
proposed definition rules. NCMA quoted 
Selected dictionary definitions and other 
sources to support its views that brick 
and tile are class names and are not 
confined exclusively to heat-fused clay 
products. The Commission now concludes 
that §§ 27.5(b) and 27.8 Note lack a 
necessary factual foundation.

The Commission has no evidence that 
consumers or other purchasers have been 
or are being deceived by use of unquali
fied terms brick or structural tile in ad
vertising or sales of building materials. 
Veneer types o f tile used for floor or 
wall surfacing were specifically excluded 
from Part 27 by footnote to § 27.0. (De
ception in advertising and sale of veneer 
tile had resulted in several cease and 
desist orders and in an administrative 
interpretation, 16 CFR 14.2, published 
November 12, 1950 at 15 FR  7357.)

The Commission concludes that reten
tion of Part 27 is not in the public 
interest.

PART 27— [REVOKED]
Accordingly the Commission hereby 

announces its final rescission of trade 
practice rules published in the following 
Part o f T itle 16 of the Code o f Federal 
Regulations:
PART 27— BRICK AND STRUCTURAL CLAY TILE 

AND ALLIED PRODUCTS INDUSTRY

The Commission notes that rescission 
o f trade practice rules and industry 
guides does not relieve anyone of duties 
to comply with Commission administered 
laws. Therefore rescission is not an invi
tation to engage in unfair or deceptive 
or anticompetitive acts or practices in 
violation o f law.
(Secs. 5, 6, 1 8 (a )(1 )(A ), amended FTC Act, 
38 stat. 719, 721, 88 Stat. 2193 (15 U.S.C. 
45, 6, 57a); CFR 1.6,1.6,17.1.)

By the Commission.
C aro l  M . T h o m a s , 

Secretary.
[FR Doc.77-23521 Filed 3-15-77; 8 :45 am]

Title 18— Conservation of Power and Water 
Resources

CHAPTER I— FEDERAL POWER 
COMMISSION

[Docket No. RM76-10; Order No. 556-A]

REGULATIONS UNDER NATURAL 
GAS ACT

FPC Form No. 108; Order Granting in Part
and Denying in Part Rehearing and Re
consideration

AGENCY: Federal Power Commission. 
ACTION: Order on rehearing.
SUMMARY: On November 22, 1976, the 
Commission issued Order No. 556 (41 FR 
52441, published November 30,1976) im
plementing the Form No. 108 program 
which sets forth certain reporting re
quirements for producers that maintain 
a rate schedule with the FPC. Petitions 
for rehearing o f that order were filed, 
and the Commission convened a techni
cal conference to discuss the new filing 
requirements. As a result, the instant or-
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der deletes from the Commission’s Regu
lations the requirement to file  Form No. 
301-A statement of sales and revenues 
o f independent producers which was su? 
perseded by schedule 501; amends cer
tain other producer reporting require
ments, and changes certain instructions, 
schedules, and reporting requirements o f 
Form No. 108. The purpose o f the re
vised Form No. 108 program is to provide 
the Commission with current informa
tion on the amount of gas flowing in in
terstate commerce, give a detailed break
down of the important provisions of all 
rate schedules, serve as a data base for 
estimating the revenue impact of na
tionwide and/or area ratemaking pro
posals, and permit the determination o f 
the potential effects o f periodic price es
calations and indefinite price provisions.
EFFECTIVE DATE: August 5, 1977.
FOR FURTHER INFORM ATION CON
TACT:

Marvin Hirsh, Bureau o f Natural Gas,
202-275-4557.

SUPPLEMENTARY INFORM ATION: 
On November 22, 1976 the Commission 
issued Order No-. 556 implementing the 
Form No. 108 program. The purposes of 
this reporting requirement are set forth 
at length in that order,1 but brieflv, pro
ducers that maintain a rate schedule 
with this Commission were required as 
o f January 1,1977 to:

(1 ) File abstracts on required sched
ules o f all initial service rate schedules 
and supplemental filings at the same 
time as the filings themselves are made,

(2) Substitute new, abbreviated forms 
for existing annual reporting require
ments,1 and

(3) Coordinate rate change filings 
with information presently on file with 
the Commission.

Petitions for rehearing or reconsidera
tion were filed by Amoco Production Co. 
(Am oco), Atlantic Richfield Co. (Atlan
tic R ichfield), Cities Service Oil Co. 
(Cities Service), Exxon Corp. (Exxon), 
General American Oil Co. o f Texas (Gen
eral American), Gulf Oil Corp. (G u lf), 
Kerr-McGee Corp. (Kerr-M cG ee), Mar
athon Oil Co. (M arathon), Shell O il Co. 
(Shell), Superior Oil Co. (Superior), 
Tenneco Oil Co. (Tenneco), and Texaco 
Inc. (Texaco). Rehearing fo r purposes 
o f further consideration was granted 
February 14,1977. Many o f these parties, 
and others, requested that the Commis
sion convene a technical conference to 
discuss the new filing requirements. By 
order dated March 11, 1977, (1) a tech
nical conference was convened on March 
25, 1977, (2) requested stays for filing 
schedules o f Form 108 other than sched
ules 501 and 505 were denied and (3) 
the date for Commission transmission 
o f updated rate schedule analyses on

1 Order No. 556, mimeo pp. 1- 3.
*By order Issued February 14, 1977, the 

Initial filing o f Schedules 501 and 505 of 
Form 108, relating to annual reports on vol
umes sold and revenues received by pro
ducers maintaining rate schedules, was de
layed until July i, 1977.
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Form 108 schedules to respondents for 
verification was postponed until June 30,
1977.3

I. T echnical Conference

The technical conference involved an 
on-the-record discussion between the 
parties participating4 and staff repre
sentatives. The areas o f most concern to 
the attendees were ( 1 ) the attestation 
form (which has been revised), (2) the 
requirement to report volumes and reve
nues at the 14.73 psia pressure base re
quired by OMB Circular No. A-46, (3) 
schedule format and color (now revised),
(4) errors and omissions in instructions 
and related "Register o f Data Stand
ards" (now revised), (5) multiple analy
sis requirements, and (6) "e t al." party 
reporting. The instructions relating to 
these last two items have been revised to 
simplify and clarify reporting require
ments.

A. ATTESTATION

The attestation form  included in Or
der No. 556 provides that only a com
pany officer may attest to the contents 
o f a filing and the accuracy thereof. This 
has caused great inconvenience to many 
respondents because many filings are 
prepared in regional offices where com
pany officers may be unavailable. Even 
if available, many company officers are 
reluctant to attest, under oath, to the 
contents o f documents with which they 
are unfamiliar.

Accordingly, this form has been re
worded to provide that it may be signed, 
under oath, by a responsible officer, em
ployee, representative or agent of the 
filing company.

Section 1.16(b) o f the Commission’s 
Rules o f Practice and Procedure re
quires that filings are to be verified un
der oath. However, since the 1960’s, pro
ducer rate change filings have been 
accepted by staff if signed by a respon
sible respondent employee, without re
quiring the signature to be under oath. 
In  order to ease the transfer from the 
present system to Form No. 108 and to 
facilitate the submission and processing 
of rate change filings, we w ill continue 
to allow rate change filings submitted on 
Schedule 507 o f Form 108 to be accept
able if  a responsible person’s signature 
is on the schedule, thus elim in ating the 
need for an attached attestation.

B. PRESSURE BASE

Several parties at the technical con
ference requested that the Commission 
change the pressure base from the 14.73 
psia used on all government forms to 
14.65 or 15.025 psia. These persons as
serted that the FPC reports forms would 
be used for other non-Commission pur
poses, such as reports to state authorities 
or notifications to purchasers, that re
quired the utilization o f a pressure base 
other than 14.73 psia.

The standard gas pressure base for 
government-wide use when collecting or 
publishing information on natural gas

»T ills  date was postponed until further 
notice by order o f June 30, 1977.

4 See Appendix A.

is 14.73 psia at 60° Fahrenheit. However, 
it is feasible to insert on Schedule 507 
dual data reporting fields to enable re
spondents to report rate data on a 14.73 
psia pressure basis for Commission pur
poses and at any other pressure base 
required for their own internal purposes. 
The revised Schedule 507 includes these 
dual reporting fields.

C. Schedule F ormat and Color

Form No. 108 schedules 502, 503 and 
507 have been modified to reflect the 
knowledge gained both from use and 
suggestions from the technical confer
ence. Improvements have been in the 
area o f data field arrangement, use of 
colors, and general appearance. Data 
fields have been separated, arranged 
into columns and grouped as tables 
using single spacing where appropriate. 
Previous schedule design included a solid 
dark color with some light shaded areas 
in combination with white background 
for data fields. This combination created 
an impression of contrasting colors and, 
when reproduced, increased visual 
harshness. The new schedules do not 
use a solid dark color. The data fields 
are arranged on a white background. 
This design has reduced visual harshness 
and allows reproduction with clarity.
D. ERRORS AND OMISSIONS IN  INSTRUCTIONS

AND RELATED “ REGISTER OF DATA STAND
ARDS"

In  response to the concerns o f nu
merous parties the instructions for fill
ing out the various Form No. 108 sched
ules have been revised and clarified. The 
"Register of Data Standards" has been 
revised. The "Counties o f the U.S.”  and 
the State alphabetic abbreviations are 
now in the Geographic Code book.

Additional abbreviations have been 
added to ( 1 ) the types of charges in
volved in natural gas transactions, (2) 
the types of calculations required to ad
just prices for Btu content, (3 ) the basis 
of gas rate calculations and (4) the 
types o f rate schedule changes.

The data fields requiring information 
as to the type of multiple analysis are 
now for staff use only. Accordingly, the 
related data abbreviations have been de
leted from the Register of Data Stand
ards.

E. MULTIPLE ANALYSIS

One o f the main concerns o f the re
spondents is the requirement for multi
ple analysis (more than one rate per rate 
schedule) on various schedules o f Form 
No. 108. To the extent the form has not 
been subsequently modified, we adopt 
herein the explanation in support o f mul
tiple analysis offered by our staff repre
sentatives at the technical conference 
(Tr. 29-44). In  addition, one o f the prin
cipal problems of the parties was the 
necessity to give the reasons for multi
ple analysis and, upon reconsideration, 
this has been eliminated. Respondents 
are now required to indicate whether or 
not there is a multiple analysis and, if  
so, to identify each such analysis.

F. ET AL. PARTIES

As with multiple analysis, the et al. 
party requirement was fully explained at
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the technical conference (T r. 44-50). In  
response to the questions raised on this 
point the “ General Information” sec
tion o f the detailed instructions to 
Schedule 505 has been expanded to clar
ify  what information is required o f the 
reporting producer with respect to re
porting annual volumes and revenues of 
other working interest owners covered 
under his rate schedule.

In  addition to Hie items o f concern 
just discussed, certain other questions 
were raised at the technical conference 
that require Commission response.

G. QUARTERLY RATE INCREASE FILINGS

Cabot Corp. has requested guidance as 
to whether producers may file for the 
next four quarterly escalations in the 
$1.42 base national rate prescribed in 
Opinion No. 770-A at tills time or 
whether they should file for such periodic 
escalations as they become due. Similar 
questions have been informally raised by 
other producers.

Opinion No. 770-A gave producers the 
option to originally make a single filing 
which included several periodic escala
tions due through July 1, 1977. No fur
ther filing instructions were given except 
for the requirement that future periodic 
escalations be subject to the thirty (30) 
day notice requirement.

The computer design requirements o f 
the Form No. 108 data system eliminate 
any benefits that a producer might re
ceive by being able to make a single filing 
covering more than one periodic rate 
escalation. Schedule 507 requires a 
separate analysis for each proposed rate 
change, thus resulting in the same 
amount o f filings whether filed sepa
rately or all at one time.

There appears little reason to encour
age producers to prepare a year’s worth 
o f future filings at one time when there 
is a strong possibility that intervening 
events may change these rates before 
they become effective. For example, any 
future tax changes,* changes in rate lev
els or in the scope o f producer regulation 
either by Congressional or Commission 
action, would require producers to sub
mit amended filings.

Accordingly, the Commission advises 
the producers that a separate filing is re
quired for each periodic escalation due 
on or after October 1, 1977, subject to 
the thirty (30) day notice requirements 
but not more than 90 days prior to the 
proposed effective date, as presently pre
scribed by the Commission’s Regulations.

Several producers have filed for peri
odic escalations due October 1,1977, and 
thereafter. Such premature filings are o f 
no force and effect and should be with
drawn, with timely periodic filings to be 
made in the future as prescribed by the 
Regulations.

® In  this regard, New Mexico has recently 
changed Its tax rate, effective July 1, 1977. 
This will require producers to amend their 
previously submitted rate filings. Oklahoma 
has Increased its tax rate effective January 1, 
1978.
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H. NOTICE OF INTENT TO FILE AND 
WEEKEND FILINGS

Kerr-McGee suggested that producers 
be allowed to file a “notice o f intent to 
file” with respect to Schedules 502, 503, 
504 and 507. The filing date o f such no
tice would then be considered to be the 
filing date o f the actual schedule, pro
vided that the complete filing is received 
by the Commission within fifteen days 
o f receipt o f the “notice o f intent to 
file” .

Similarly, Kerr-McGee also suggested 
that the Commission set up a procedure 
where filings can be accepted and date- 
stamped over the weekend. Although 
this suggestion may have some merit, 
implementation does not appear to be 
administratively feasible. Accordingly, 
tiie Commission believes that respond
ents should allow sufficient time for 
preparation and mailing of their filings 
so that they are timely received by the 
Commission.

The Commission does not believe that 
Kerr-McGee’s proposal to file a “notice 
o f intent”  is either practical or permis
sible under the Natural Gas Act. Section 
4 o f the Act requires that an actual no
tice o f change in rate be filed with ap
propriate notice given to interested par
ties. Both the purchaser and Commission 
must have sufficient time to analyze a 
producer’s rate filing for content and 
accuracy. To the extent that the actual 
rate filing is delayed, pipeline purchasers 
would have less time to prepare tracking 
filings. Even if this suggestion were per
missible, there is still little reason to 
implement the request, since it  would 
increase the filings being handled by all 
parties. Kerr-McGee’s purpose could be 
accomplished by requesting waiver o f 
the statutory notice requirement for 
sufficient reason.
I .  SUBMITTAL DATE FOR ANNUAL REPORTS 

ON SCHEDULES SOI AND SOS

Amoco suggested that the due dates o f 
the annual reports o f volumes sold and 
revenues received, reported on Sched
ules 501 and 505, be permanently set 
back from March 31st to July 1st.

As a result o f assertions by Exxon, 
Shell, Atiantic-Richfield and Tenneco 
that the March 31st date for submitting 
the initial reports of volumes and rev
enues on Schedules 501 and 505 could 
not be met, the Commission extended 
the filing date o f the initial submittals 
to July 1, 1977, by order issued Febru
ary 14, 1977. However, until we have had 
at least one year of actual experience 
with the number of respondents unable 
to comply with the March 31st filing 
date, it  does not appear necessary that 
such date should be permanently moved 
back to July 1.®

Once producers know that Schedules 
- 501 and 505 w ill have to be filed by 
March 31st o f each year, they w ill be

* Extensions o f the filing date for this 
report are granted, where appropriate, to 
producers on an individual basis when 
requested.
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able to schedule their workload accord
ingly. It  is not expected that the prob
lems the producers are experiencing this 
year in completing their initial reports 
on Schedules 501 and 505 w ill be 
repeated.
J. STANDARDIZATION OF RATE DATA FIELDS

Atlantic Richfield requested guidance 
as to whether or not data fields being 
completed for rate change data could 
be expressed to two decimal places 
rather than to the indicated four deci
mal places. Atlantic Richfield has his
torically reflected its rate components 
to two decimal places.

Any rate figures “rounded off”  to two 
decimal places w ill result in different 
total rates, which will be difficult to rec
oncile in the data base. Accordingly, 
such data fields should be standardized 
to report rates to four decimal places.

K . ESTABLISHMENT OF INDUSTRY—  
COMMISSION TECHNICAL COMMITTEE

Phillips proposes that a technical 
committee be formed to work out exist
ing problems and make certain that the 
actual data submitted by the producers 
w ill work in the data bank.

The Commission is of the opinion that 
such a technical committee would not be 
appropriate until such time as (1 ) the 
analyses o f new contracts and the up
dated analyses o f the older contracts is 
completed, and (2) the data has been 
verified by the producers and entered 
into the data bank. I f  problems are en
countered at that point, a technical com
mittee could be beneficial and formation 
of such a committee would be appropri
ate.

EL O ther  M o difications  and C hanges

A. ELIMINATION OF REQUIREMENT TO SUB
MIT SCHEDULE 504 NEW RATE SCHEDULE 
FILINGS TO GATHER BILLING STATEMENT 
DATA; USE OF SCHEDULE 507 FOR THIS 
PURPOSE; ELIMINATION OF REQUIREMENT 
TO SUBMIT BILLING STATEMENT

Under the current instructions for use 
o f Schedule 504, data fields 16 through 
21 are used to gather data found on the 
billing statement in initial service appli
cations. Most of the other data fields on 
Schedule 504 are intended to be used for 
the in-house generation of a historical 
record of rate changes occurring in the 
rate schedule.

Inasmuch as the data in data fields 16 
through 21 of Schedule 504 could also 
be gathered on data fields 22 through 30 
of Schedule 507, Schedule 507 w ill be 
used to provide billing statement data in 
addition to its use as a vehicle for rate 
change filings. This w ill eliminate the 
need for respondents to submit Schedule 
504 with current filings.7

7 Schedule 504 would continue to be used 
by staff to print-out rate history data. I t  is 
also planned to send Schedule 504 to re
spondents, on a one-time basis, in connec
tion with the verification and entry of pre- 
1977 rate schedule data into the data bank.
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The revised Schedule 507 contains all 
the data currently provided on the sam
ple billing statement submitted with 
each initial rate schedule filing. Accord
ingly, § 154.92(a) o f the Regulations, 
which provides for the sample billing 
statement, is amended to provide that 
Schedule 507 o f Form No. 108 be sub
mitted in lieu thereof. The amended 
language would read as follows:

To each rate schedule there shall be 
attached a Schedule 507 o f Commission 
Form No. 108 showing actual billing for 
a recent month in sufficient detail to 
show how the billing amount is deter
mined.
B. REQUIREMENT TO FILE SCHEDULES 502, 
503 AND 507 W ITH CERTIFICATE APPLICATION

Order No. 556, prescribing Form No. 
108, amended Section 157.24(a) o f the 
Regulations by deleting the requirement 
that producer certificate applications 
contain, in the form specified in Section
250.5 of the Regulations, a summary of 
the contract for which the certificate was 
requested. (See Ordering Paragraph (B ) 
(c )).

However, the order inadvertently 
omitted the requirement that the con
tract summary would continue to be filed 
With the certificate application on ap
plicable Form No. 108 Schedules. In  this 
connection, in response to a question by 
Cabot Corporation’s representative at the 
Technical Conference, staff stated that 
the applicable schedules should be filed 
with the certificate application.

In  order to correct this inadvertent 
omission, the first sentence of § 157.24(a) 
o f the Regulations should be amended 
to read as follows:

(a ) Every application for a certificate o f 
public convenience and necessity filed pur
suant to § 157.23 shall contain, as (the con
tract summary, Commission Form No. 108 
Schedules 502, 503 and the applicable por
tions of Schedule 507 used for billing state
ment purposes.

C. . USE OF COMMISSION PREPRINTED SCHED
ULES 501 AND 505 BY RESPONDENTS AFTER
INITIAL REPORTING YEAR

Schedules 501 and 505 of Form No. 
108 replace Commission Form Nos. 301-A 
and 301—B on which producers have sub
mitted annual reports o f jurisdictional 
gas volumes sold and related revenues 
received. In  the past, staff has preprinted 
the following information, among other 
things, on Form No. 301-B in order to 
expedite completion by the producer:

1. Date of Contract.
2. Rate Schedule Number.
3. Location of sale (State, County or 

F ield).
4. Name of Purchaser.
Inasmuch as Schedule 505, which re

places Form 301-B, requires the producer 
to report each vintage of gas sold under a 
rate schedule on a separate Schedule 505, 
continuation o f the preprinting practice 
for all Schedule 505 reports, after the 
initial report, should be continued. Pre
printing would facilitate both the com
pletion of the annual report by the pro
ducer and the review process required 
of our staff. However, final decision on 
preprinting these documents is deferred

until after the initial filing of Schedule 
505 has been completed and the data 
bank updated.

D. DELETION OF FORM 301-A FROM 
SECTION 3.170(a) (16 )

Order No. 556 deleted in its entirety 
the provision of Section 3.170(a) (17) 
that provided Form 301-B as an ap
proved form o f the Commission. Since 
the Form No. 108 program also elim i
nates Form 301-A, § 3.170(a) (16) should 
also be deleted.
E. NEW DATA FIELD ADDED TO SCHEDULE 503

TO ELIMINATE NEED FOR UNNECESSARY
FILING OF SCHUDULE 502

The Form No. 108 instructions require 
that a Schedule 502 be submitted with 
every supplemental rate schedule filing 
except rate change filings. Therefore, 
Schedule 502 must be submitted with 
every supplemental filing affecting con
tract pricing provisions and gas quality 
which are abstracted on Schedule 503.

In  order to eliminate this unnecessary 
filing of Schedule 502 in instances where 
only Schedule 503 should be required, a 
data field identifying the type of filing 
being submitted w ill be included in 
Schedule 503, This w ill simplify filing 
requirements by eliminating the need for 
filing two schedules when only one is 
actually needed.

F. SUBMISSION TITLE PAGE

Included in the present instructions 
for completing Form No. 108 filings is a 
schedule submission title page. This page 
provides, among other things, boxes to be 
checked off to indicate the type o f filing 
being made. However, such page fails 
to provide for all the various types of 
filings requiring the filing o f Form No. 
108 Schedules, specifically certificate ap
plications for new service.

Accordingly, the information on the 
title page has been expanded by addi
tional check boxes to cover all typea of 
producer filings. Further, the title o f the 
page has been changed from “Federal 
Power Commission Regulatory Informa
tion System Schedule Submission T itle 
Page Form 108 Rate Schedule Analysis 
on a Continuing Basis” , to “Federal 
Power Commission Regulatory Inform a
tion System Form 108 Schedule Submis
sion T itle Page” and a place provided 
for the identification of the certificate 
docket and rate schedule number.

In this connection, the certificate 
docket identification is needed inasmuch 
as the revision to § 157.24(a) of the Reg
ulations adopted elsewhere in this order 
provides that Form No. 108 schedules 
be included as part of the certificate ap
plication to replace the contract sum
mary which is no longer required.
G. SMALL PRODUCERS MAINTAINING RATE 

SCHEDULES ON FILE

Small producers make certain sales 
under filed rate schedules in addition to 
the sales covered by their small producer 
certificates. As long as the rate schedule 
sales are not covered by a small producer 
certificate, the producers involved are re
quired to make all Form No. 108 filings 
applicable thereto.

In  the annual reports to be submitted 
by small producers on Form 314-B for 
1974, 1975 and 1976, respondents are 
given the option of reporting individual 
sales under filed rate schedules either on 
Form 314-B or Form No. 108, Schedule 
505. This option w ill be dropped for 
subsequent years, since to allow such an 
option to continue once the Form No. 
108 system becomes completely compu
terized could lead to complications with 
respect to variations in submitting an
nual reports.

H. CHANGE IN  § 154.94(b) FILING 
REQUIREMENTS

Paragraph (b ) o f § 154.94 requires, 
among other things, that rate change 
filings be submitted in triplicate. Such 
filings w ill now be made on Schedule 507 
of Form No. 108, and inasmuch as an 
original and three copies of Form No. 
108, Schedule 507 are required to be 
submitted for a rate change filing, the 
filing requirements of Paragraph (b ) 
w ill be changed to an original and three 
copies.

Therefore, Paragraph (b ) o f § 154.94 
w ill be amended to read as follows:

(b ) Every change in any rate schedule, 
rate, charge, classification or service effec
tive or applicable to a sale subject to the 
jurisdiction o f the Commission as o f June 
7, 1954, and on file with the Commission, or 
required to be filed pursuant to § 154.92, or 
in any rate schedule, rate, charge, classifica
tion or service effective or applicable to a  
sale subject to the jurisdiction o f the Com
mission Initiated subsequent to June 7, 1954 
on file with the Commission, or required to 
be filed with the Commission pursuant to 
§ 154.92 shall be filed with the Commission 
by an original and three copies not less than 
30 days nor more than 90 days prior to the 
date such change in rate schedule Is pro
posed to be made effective.

in. L egal I ssues

A. PROPRIETARY DATA

Superior contends that Order No. 556 
is deficient in that it does not provide for 
confidentiality o f proprietary data, nor 
is the data submitted afforded the pro
tection of the Freedom of Information 
Act, 5 U.S.C. § 552. Superior offers, how
ever, no exposition on these points, in 
particular what data the company 
asserts to be privileged. This type o f 
broad-brush pleading does not provide 
the Commission with any basis whatso
ever to consider the merits of Superior’s 
position. In  addition, since Form No. 108 
serves essentially to consolidate informa
tion that is now submitted to the Com
mission under various guises, all o f which 
is public, Superior’s claim o f privilege 
and confidentiality for unspecified data 
has no basis in fact. Accordingly, the 
company’s allegation of lack of confi
dentiality is rejected.

B. DUPLICATION

Several parties assert that various 
aspects of the new form are burdensome 
and should be deleted. The only substan
tive questions on this point relate to 
multiple analysis, et al. party reporting, 
and information assertedly already on 
file with the Commission. The first two
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matters have been discussed and dis
posed of previously in this order.

As to the last matter, the respondents 
argue that the Commission is not au
thorized under the GAO approval noted 
at mimeo p. 8 o f Order No. 556 to require 
the submission on Form No. 108 of in
formation presently on file with the 
Commission. This problem was discussed 
at the March 25, 1977, technical confer
ence and the response that was elicited 
from a staff representative (Tr. 42) at 
that time is adopted herein. Therefore, 
in filling out Form No. 108, except for in
formation necessary for identification 
purposes, such as company name and ad
dress, actual data that has been previ
ously submitted to the Commission need 
not be filed again on a new Form No.' 
108 compliance effort.

C. PRODUCER VERIFICATION OF DATA

Order No. 556 provides that the Com
mission w ill transmit to holders of rate 
schedules now on file a completed Form 
No. 108 for those rate schedules for each 
individual producer to review and verify. 
Texaco states that this requirement is 
unreasonable, burdensome, and outside 
the scope o f the GAO approval. The pur
poses o f Form No. 108 were set forth in 
Order No. 556, including the need to 
have all the filed material loaded into 
the data processing equipment. Further
more, if this data is not verified by the 
producers, producers may subsequently 
contend that future adverse Commis
sion decisions affecting them were based 
on such unverified data. Also, producer 
interpretation of certain contractual 
clauses may differ with our staff’s inter
pretation. I f  unverified, such possible 
difference in interpretation could give 
rise to erroneous conclusions. Addition
ally, contrary to Texaco’s assertion, the 
GAO clearance letter of October 6, 1976, 
clearly states that “ [the! FPC may also 
provide completed forms to the respond
ents for verification o f the data.” Ac
cordingly, Texaco’s application for re
hearing on this point is denied.

D. ORDER NO. 539-B DATA

As originally proposed in the Notice o f 
Proposed Rulemaking issued December 
17, 1975, Form No. 108 contained a 
Schedule 506 designed to elicit data 
necessary to enforce the Commission’s 
Policy Statement set out in Order Nos. 
539 and 539-A. Because the focus of that 
proceeding was altered in Order No. 
539-B, Schedule 506 was deleted from 
Form No. 108 as enacted. In its place the 
Commission required respondents to pro
vide certain historical sales volumes, 
plus a projection o f deliveries under the 
rate schedule for the succeeding year. 
Order No. 556 contained a fu ll and com
plete explanation of the reason for the 
change in filing requirements, the con
comitant reduction in reporting burden, 
and the purpose to which the Commis
sion w ill put the filed data.8

Nevertheless, several parties have 
sought rehearing on this, issue, asserting

• Order No. 556, mimeo pp. 3-4.
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that the inclusion of this filing require
ment is a violation of the notice pro
visions of the Administrative Procedure 
Act and that the Commission has no 
right to collect the Order No. 539-B 
type data because the underlying order 
is presently pending court review. Nei
ther of the contentions are correct and 
the applications for rehearing that raised 
this point are thus denied.

The Commission promulgated Order 
No. 556 pursuant to its rulemaking au
thority under Section 16 • o f the Natural 
Gas Act, which empowers the Commis
sion to prescribe “such rules and regu
lations as it may find necessary or ap
propriate to carry out the provisions of 
this act.” W ith respect to such rulemak
ing, Section 4 o f the Administrative Pro
cedure Act (APA )10 applies and requires 
notice of the proposed rulemaking, in
cluding reference to the legal authority 
under which the rule is proposed and 
the substance of the proposed rule or a 
description o f the subjects and issues 
involved. That section further requires 
the agency to provide interested parties 
the opportunity to submit written com
ments and, after consideration o f the 
relevant matter presented, the agency 
must incorporate a concise general state
ment o f the basis of the rule adopted. 
The Commission has followed each o f 
these procedures in the Docket No. 
RM76-10 proceeding.

Petitioners assert that the Commis
sion’s notice failed to comply with the 
requirements of Section 4 o f the APA 
insofar as it did not apprise respondents 
o f the specific data, requirements incor
porated in Form No. 108 to meet the 
Commission’s needs under Order No. 
539-B. This demand for specificity is 
without merit and goes beyond Section 
4 o f the APA, which requires that the 
notice include “either the terms or sub
stance o f the proposed rule or a descrip
tion o f the subjects and issues involved.” 
Certainly the Commission’s notice in the 
present case complied with this stand
ard. Respondents were informed that the 
Commission intended to include in Form 
No. 108 the information needed to en
force Order No. 539 and its delivery obli
gation standard, and that the comments 
submitted should address any and all 
issues related thereto.

Finally, it should be noted that the 
Commission is not required under the 
APA to give prior notice as to the exact 
proposal ultimately adopted.11 A  fair 
statement o f the substance of the issues 
is sufficient. As the Court stated in 
Logansport Broadcasting Corporation v. 
United States: “

• 15 U.S.C. 7170.
“ 5U.S.C. 553(b).
11 See California Citizens Band Association 

V. U.S., 375 F.2d 43 (9th Cir.), cert, denied, 
389 UB. 844 (1967); Owensboro On the Air, 
Inc. v. United States, 262 F.2d 702 (D.C. C ir.), 
cert, denied, 360 U.S. 911 (1958); Buckeye 
Coblevision, Inc. v. F.C.C., 387 F.2d 220 (D.C. 
Cir. 1967); Logansport Broadcasting Corp. v. 
United States 210 F.2d 24 (D.C. Cir. 1954).

»  210 F.2d 24 (D.C. Cir. 1954). „
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[S]urely every time the Commission de
cided to take account o f some additional 
factor It was not required to start the pro
ceeding all over again. I f  such were the rule 
the proceedings might never be terminated.13 
(Fodtnote omitted)

In  the instant proceeding, notice was 
given of the nature of the Commission’s 
effort and intentions, the issues posed in 
the rulemaking were explored in the 
comments, and the information request 
adopted is based on the record compiled. 
Accordingly, the Commission’s actions in 
Docket No. RM76-10 were in compliance 
with the provisions o f APA.

In  any event, the Order No. 539-B re
lated information was previously re
quired to be submitted to the Commis
sion. In  Form No. 108 respondents were 
ordered to supply (a ) the sales under the 
rate schedule for the previous year, (b) 
the same sales for the four years immedi
ately prior to the last year, and (c ) an 
annual projection o f sales for the up
coming year. The first two items have 
been reported to the Commission on 
forms that were eliminated by the adop
tion of Form No. 108, and to the extent 
this information is now on file, with the 
Commission, it need not be resubmitted 
on a new Form No. 108 filing.

As to the projected sales volume, this 
estimate o f annual sales merely replaces 
the estimated monthly sales volumes 
previously reported on the contract sum
mary (item  13 of Section 250.5) that has 
been incorporated into the new Form No. 
108 system. Respondents have not dem
onstrated that tiie submittal o f a yearly 
rather than a monthly estimate is un
reasonable or burdensome.

The parties asserting this ground for 
rehearing also assert that requiring the 
filing o f the Order No. 539-B data is 
premature because the order is presently 
subject to judicial review in Shell Oil 
Company v. Federal Power Commission, 
Nos. 76-3066 (5th C ir.). This argument is 
entirely specious. The Commission’s final 
order, that was appealed to the court is o f 
fu ll force and effect as of its issuance.14 
No party to this proceeding has sought a 
stay of the effectiveness of Order No. 
539-B from this Commission or the 
court. Accordingly, respondents cannot 
be heard to complain about the Commis
sion acting to implement its order. 
Therefore, the petitions for rehearing on 
this point are denied.
IV. Implementation of Form No. 108 

Program

A. REJECTION OF RATE CHANGE FILINGS ON
SCHEDULE 507 NOT REFLECTING SPECIFIC
VALUE OF BTU ADJUSTMENT

Our staff has advised us that some 
producers are presently reflecting by 
footnote reference that proposed in
creased rates are subject to Btu adjust
ment but without assigning a specific 
numerical value to such adjustment in 
the appropriate data fields. While this 
procedure was previously allowed in the

13 id. at 28.
u See Ecee, Inc. v. FJ*.C.', 526 F.2d 1270, 

1274 (5th Cir. 1978).
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submittal of the superseded notice of 
rate change form, Form 280, it is not 
permitted in Schedule 507, which is de
signed to capture the potential impact of 
quality adjustments for Commission in
formation and decision. Accordingly, 
producers must assign and reflect nu- 
mercial values for proposed Btu adjust
ments on Schedule 507. Since Btu con
tent of gas varies, producers should cal
culate the value o f the Btu adjustment 
based upon their estimate of the average 
Btu content of the gas subject to the 
contract. Future proposed rate increase 
filings on Schedule 507 which contain 
only a footnote reference to possible Btu 
adjustment are subject to rejection.

B. COMPLIANCE

The Form 108 program became effec
tive on January 1, 1977, but compliance 
has been only approximately 63 percent. 
Although from both an equitable and 
regulatory standpoint it would be desir
able that producers who ignored the Or
der No. 556 requirements that Form 108 
schedules be used with all rate schedule 
filings after January 1, 1977, be made to 
submit such schedules, the Commission 
w ill refrain from so requiring because
(a ) tiie producers would be required to 
duplicate material already accepted, (b ) 
the format o f the Form No. 108 schedules 
has been modified and (c ) the staff work 
required does not justify the need for 
these “make-up” filings. However, upon 
the issuance of this order, a fu ll and 
complete filing of the appropriate sched
ules of Form No. 108 Will be required. 
Failure to comply w ill result in an auto
matic rejection of rate schedule filings, 
but without prejudice to resubmittal, if  
the Form No. 108 schedules are not filed 
concurrently therewith.

C. AVAILABILITY OP FORM NO. 108 
MATERIAL

This order w ill be transmitted to the 
same persons that received Order No. 
556. However, since the material neces
sary to complete the form includes a 
large volume of paper, notably the re
vised schedules, and instructions plus ap
propriate code books, we w ill provide this 
package automatically only to those pro
ducers that file the annual schedules 501 
and 505, which were due July 1, 1977. 
Any other person interested in obtaining 
this material may do so by making a re
quest to the Commission addressed to:
Federal Power Commission, Data Base Con

trol Group, Room 3104, 825 North Capitol
Street NE., Washington, D.C. 20426.

A copy of FPC Form No. 1415, entitled 
Regulatory Information Requisition 
Sheet, is attached as Appendix B to this 
order to facilitate such requests.

The Commission orders: (A ) The ap
plications for rehearing, reconsideration,

or modification of Order No. 556 are 
granted in part and denied in part, as 
discussed in the body of this order, and 
the changes or alterations to the instruc
tions, schedules, or reporting require
ments o f Form No. 108 set forth above 
are hereby adopted by the Commission 
in this proceeding.

(B ) The following sections o f the 
Commission’s Regulations (18 CFR 
Chapter I ) are amended, modified, or 
deleted, as follows:

PART 3— ORGANIZATION; OPERATION 
INFORMATION AND REQUESTS

§ 3.170 [Amended]
(1 ) Section 3.170(a) (16) is deleted 

from the Commission’s Regulations.

PART 154— RATE SCHEDULES AND 
TARIFFS

(2 ) The last sentence of § 154.92(a) of 
the Regulations is amended as follows:
§ 154.92 Filing o f rate schedules by in

dependent producer.
(a ) * * * To each rate schedule there 

shall be attached a Schedule 507 of Com
mission Form No. 108 showing actual 
billing for a recent month in sufficient 
detail to show how the billing amount is 
determined.

* * * * *
(3 ) Paragraph (b ) o f § 154.94 is 

amended, as follows:
§ 154.94 Changes in rate schedules.

* * * * *
(b ) Every change in any rate sched

ule, rate, charge, classification or service 
effective or applicable to a sale subject 
to the jurisdiction o f the Commission as 
o f June 7, 1954, and on file with the 
Commission, or required to be filed pur
suant to § 154.92, or in any rate schedule, 
rate, charge, classification or service e f
fective or applicable to a sale subject 
to the jurisdiction o f the Commission 
initiated subsequent to June 7, 1954, on 
file with the Commission, or required to 
be filed with the Commission pursuant to 
§ 154.92 shall be filed with the Commis
sion by an original and three copies not 
less than 30 days nor more than 90 days 
prior to the date such change in rate 
schedule is proposed to be made effec
tive.

* * ♦ * *

PART 157— APPLICATIONS FOR CERTIFI
CATES OF PUBLIC CONVENIENCE AND 
NECESSITY AND FOR ORDERS PERMIT
TING AND APPROVING ABANDONMENT 
UNDER SECTION 7 OF THE NATURAL 
GAS ACT
(4) The first sentence of § 157.24(a) is 

amended to read as follows:

§ 157.24 Contents o f application.

(a ) Every application for a certifi
cate of public convenience and necessity 
filed pursuant to § 157.23 shall contain, 
as the contract summary, Commission 
Form No. 108 Schedules 502, 503 and
the applicable portions of Schedule 507.
- * * *

* * * * *
By the Commission.

K e n n e t h  F . P l u m b ,
Secretary.

A p p e n d ix  A

PARTIES REPRESENTED AT MARCH 25, 1977, FORM 
108 TECHNICAL CONFERENCE

Producers and Pipelines
Amoco Production Co.
Azninoil USA, Inc.
Anadarko Production Co.
Atlantic Richfield Co.
Cabot Corp.
Champlln Petroleum Co.
Chevron USA Inc.
Coastal States Gas Producing Co. 
Continental Oil Co.
Diamond Shamrock Corp.
El Paso Natural Gas Co.
Enserch Exploration, Inc.
Equitable Gas Co.
Exxon Company, USA.
General American Oil Co.
Getty Oil Co.
Gulf Oil Corp.
Helmerick & Payne, Inc.
Kentucky West Virginia Gas Co.
Kerr-MeGee corp.
Marathon Oil Co.
Mesa Petroleum Co.
Mitchell Energy Co.
Mobil Oil Corp.
NAPECO Inc.
Northwest Pipeline Corp.
Pan Eastern Exploration Co.
Panhandle Eastern Pipe Line Co.
Fennzoil.
PhiUips Petroleum Co.
Placid OU Co.
Shell OU Co.
Southern Natural Gas Co.
Southland Royalty Co.
Standard Oil of California.
Sun OU Co.
Tenneco OU Co.
Terra Resources, Inc.
Texaco, Inc.
Texas Gas Exploration Co.
TransOcean OH, Inc.
Union Oil of California.
Wewoka Exploration Co.

Law Firms, Consultants and Associations 

Baker & Botts.
Chapman, Gadsby, Hannah & Duff.
Foster Associates, Inc.
Interstate Natural Gas Association.
Ross, Marsh & Foster.
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Docket No BM76-10

FEDERAL POWER COMMISSION

Appendix B

REGULATORY INFORMATION SYSTEM 

REQUISITION SHEET

RESPONDENT CODE:
RESPONDENT NAME AND ADDRESS:

SCHEDULE
NUMBER SCHEDULE NAME QUANTITY

REQUEST

NOTE: REQUESTS MUST BE SUBMITTED IN SUFFICIENT TIME TO MEET FILING 
DATES. EXTENSIONS WILL NOT BE GRANTED DUE TO REQUESTING 
ADDITIONAL SCHEDULES.

Mail To: Federal Power Commission
Data Base Control Group, Room 3104 - 
825 North Capitol Street, N.E.
Washington, D.C. 20426

[FR Doc.77-23525 Filed 8-15-77:8:45 am]

SUBCHAPTER B— REGULATIONS UNDER 
THE FEDERAL POWER ACT

SUBCHAPTER E— REGULATIONS UNDER 
THE NATURAL GAS ACT
[Docket No. RM76-17]

PART 35— FILING OF RATE SCHEDULES
PART 154— RATE SCHEDULES AND 

TARIFFS
Uniform System of Accounts for Natural 

Gas Companies
AGENCY: Federal Power Commission.
ACTION: Order Denying Petition for 
Rehearing o f Order No. 566.
SUMMARY: On July 5, 1977 the People 
and Public Utilities Commission o f Cali
fornia (California) filed an application 
for rehearing of Order No. 566 issued on 
June 3, 1977 (42 FR 30150; June 13, 
1977). Because California’s petition for 
rehearing presented no factual or legal 
reason for the Commission to modify 
Order No. 566, the petition was denied. 
The previous Order No. 566 w ill remain 
in fu ll effect.
EFFECTIVE DATE: Augusts, 1977.
FOR FURTHER INFORM ATION CON
TACT:

Charles F. Reusch, Office o f the Gen
eral Counsel, 202-275-4328.
On July 5,1977 the People o f the State 

of California and the Public Utilities 
Commission o f the State o f California 
(California) filed an application for re
hearing of Order No. 566 issued on June 
3, 1977 in Docket No. RM76-17. In  Order 
No. 566, 42 FR 30150, the Commission 
prescribed changes in accounting and 
rate treatment for research, develop
ment and demonstration expenditures. 
In  its application for rehearing, Cali
fornia alleges the following:

(1) The Commission erred in expand
ing the definition of research and de
velopment, thereby apparently burden
ing natural gas consumers with all of the 
financial risks generated by projects in
tended to verify commercial feasibility, 
and in doing so has abused its discre
tion;

(2) The Commission failed to state 
clearly the extent to which it has ex
panded the definition o f research and 
development; and

(3) The Commission le ft uncertain 
whether Order No. 566 may be-applied 
retroactively.

California’s allegation that the Com
mission abused its discretion in expand
ing the definition o f R&D is without 
merit. The Commission explained in the 
Notice of Proposed Rulemaking the ne
cessity for extending to commercial-scale 
demonstration projects the rate treat-
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ment which is currently allowed for 
small scale research, development and 
demonstration facilities:

This Commission recognizes the need for a 
significantly expanded national energy re
search and development program as part o f 
the solution to the Nation’s problem of in
creasing inbalance between energy supply 
and demand (mimeo, page 2.)

We are encouraged by the increased em
phasis R&D has been given by some elements 
of the electric power and natural gas in
dustries as demonstrated by the support 
given to the Electric Power Research Insti
tute by Jurisdictional electric power com
panies and by a number o f requests for ad
vanced approval of individual R&D projects 
by jurisdictional gas companies. However, we 
have not seen the level o f concentrated' and 
coordinated effort by the natural gas indus
try that the public interest requires to sig
nificantly advance the state of technology 
to relieve the severe curtailment of service 
now being experienced by interstate natural 
gas pipelines (Mimeo, page 2, emphasis 
supplied.)

Many o f the energy technologies under 
serious Investigation In the nation’s R&D 
are not only known to  be technically feasible 
but are also in operation on a laboratory 
scale, or on a working scale, as in a pilot 
plant. However, uncertainty with regard to 
the economics of commercial-scale operation 
Is, in many cases, so great as to preclude nor
mal methods of financing the construction 
of the first, or the first several commercial- 
scale facilities. Therefore, because o f the Na
tion’s need for rapid development o f new 
energy technology, the construction o f com
mercial-scale demonstration facilities must 
be regarded as a vital part o f the national 
R&D program. (Mimeo, page 6, emphasis 
supplied.)

By expanding the definition of R&D 
to include full-scale demonstration 
projects, the Commission w ill achieve 
the permissible end of encouraging the 
development of new technology to insure 
a continuing supply of energy to meet 
jurisdictional customers’ needs.

The Commission has not le ft ratepay
ers unprotected. It does not intend to 
allow RD&D treatment fo r projects 
which have been shown to be commer
cially feasible. I f  jurisdictional utilities 
or RD&D organizations request advance 
approval for a project or plan, it w ill 
receive close scrutiny. As the commission 
said in Order No. 566 (mimeo ed., pages 
11 and 12) :

* * * each proposed demonstration plant 
will be considered individually and the proc
ess will be reviewed in light o f the Commis
sion’s definitions o f RD&D to ensure that 
only the portion o f any proposal represent
ing true research and development are (sic) 
financed by gas consumers.

The action the Commission has taken 
is within its authority. The Commis
sion’s discretion is broad; Section 16 of 
the Natural Gas A ct1 and Section 309 
o f the Federal Power A c t5 state, in part:

The Commission shall have power to per
form any and all acts, and to prescribe, issue,

3 52 Stat. 829, 15 UJS.C. 717n.
2 49 Stat. 858-859. 16 U.S.C. 825h.
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make, amend, and rescind such orders, rules 
and regulations at it  may find necessary or 
appropriate to carry out the provisions o f 
this a (A )c t  * * *

We have discussed the reasons for in
cluding full-scale demonstration plants 
in the June 17 Notice and Order No. 566 
and have stated a strong preference for 
arrangements where high-risk demon
stration projects would be supported by 
a large number o f ratepayers.

W ith respect to California’s second 
allegation, the Commission did not fa il 
to state clearly the extent to which it 
expanded the definition of R&D. It  added 
two new sentences to Definition 28.B., as 
follows:

* * * This definition Includes expendi
tures for the implementation or develop
ment o f new and/or existing concepts until 
technically feasible and economically feasi
ble operations are verified * * * The term 
includes preliminary investigations and de
tailed planning of specific projects for se
curing for customers non-conventional 
pipeline gas supplies that rely on technology 
that has not been verified' previously to be 
feasible * * * _

California questions how commercial 
feasibility is to be verified. Commercial 
feasibility refers to a determination that 
a technology proved in a pilot plant w ill 
be operable on a commercial scale as 
well. For our purpose, it does not refer 
to whether the cost of the final product 
w ill be low enough to make it competi
tive with other processes now, but it does 
refer to an evaluation that the cost of 
the final product w ill be reasonable at 
some future date. It  is anticipated that 
the need for verification w ill require the 
construction of at least one demonstra
tion plant. We discussed that problem in 
Order No. 566 at page 11 (mimeo ed.), 
where we said:

“We also wish to make dear that we will 
not tolerate a proliferation of simultaneous 
large scale demonstration plants in the name 
of RD&D to be funded by natural gas con
sumers if  there is major duplication o f new 
technology. These plants require enormous 
sums of capital and we must be cognizant of 
the impact of each proposal on the public 
as well as the cumulative impact on the 
public. We therefore urge the companies we 
regulate to proceed with caution in propos
ing the construction of large scale demon
stration plants that will be funded by natu
ral gas consumers o f this country.

Finally, California points out that the 
Commission’s statement in Order No. 566 
(mimeo ed., page 5) that it was “clarify
ing”  the previously existing definition of 
R&D might result in uncertainty about 
whether the Commission intended to 
give retroactive effect to its expansion of 
the definition to include full-scale dem
onstration projects. The Commission did 
not intend Order No. 566 to be applied 
so as to allow retroactive rate base treat
ment of amounts which would not be 
accorded such treatment under prior 
definitions of R&D. Rate base treatment 
and tracking of costs associated with 
commercial-scale demonstration projects

are to be prospective from June 3, 1977, 
the date of issuance o f Order No. 566.

The Commission finds: California’s pe
tition for rehearing received July 5,1977 
presents no factual or legal reasons for 
the Commission to modify Order No. 566.

The Commission orders: (A ) Califor
nia’s petition for rehearing of Commis
sion Order No. 566 issued June 3,1977 in 
Docket No. RM76-17 prescribing changes 
in accounting and rate treatment for 
research, development and demonstra
tion expenditures is hereby denied.

(B ) The Secretary shall cause prompt 
publication o f this Order to be made in 
the F ederal R egister.

By the Commission.
Lois D. Cas h e ll , 
Acting Secretary.

[PR Doc.77-23554 Piled »-15-77;8:45 am]

Title 19— Customs Duties
CHAPTER I— UNITED STATES CUSTOM 

SERVICE, DEPARTMENT OF THE TREAS
URY

[T.D. 77-201]
PART 133— TRADEMARKS, TRADE 

NAMES AND COPYRIGHTS
 ̂ Recordation of Copyrights in Sound 

Recordings
AGENCY : United States Customs Serv
ice, Treasury.
ACTION : Final rule.
SUMMARY: This rule changes the pro
cedure for applying to record with Cus
toms a copyright in a sound recording. 
The procedure is being simplified because 
sound recordings are easily identifiable 
by title, author, performing artist, or 
other identifying names. This change is 
intended to facilitate Customs protection 
against the importation of unauthorized 
copies.
EFFECTIVE DATE : September 15,1977.
FOR FURTHER INFORM ATION CON
TACT:

Richard M. Belanger, Attorney, Regu
lations and Legal Publications Division, 
United States Customs Service, 1301 
Constitution Avenue NW., Washing
ton, D.C. 20229, 202-566-8237.

SUPPLEMENTARY INFORM ATION: 
B ackground

On December 13,1976, a notice of pro
posed rulemaking was published in the 
F ederal R egister (41 FR 54188), which 
proposed to amend § 133.32 o f the Cus
toms Regulations (19 CFR 133.32), to re
quire, in the case o f an application to 
record a copyright in a sound recording, 
a statement setting forth the name(s) of 
the performing artist (s) and any other 
identifying names. The notice further 
proposed to amend § 133.33(a) (2) o f the 
Customs Regulations (19 CFR 133.33(a)
(2) ) to extend to sound recordings the 
same exçeption from the requirement 
that one thousand photographic or other
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likenesses be submitted with on applica
tion for recordation o f a copyright which 
now applies to books, magazines, periodi
cals, or similar copyrighted matter 
readily identifiable by title and author.

The proposal was made because sound 
recordings can be readily identified by 
title, author, performing artist, or other 
identifying names. W hile simplifying the 
procedures that the copyright owner 
must follow in recording a copyright, 
Customs will still be able to identify, 
seize, and forfeit imported articles deter
mined to be unauthorized copies o f re
corded copyrighted works.

Interested parties were given until 
January 12, 1977, to submit data, views, 
or arguments with respect to the pro
posal. No comments were received in re
sponse to the notice. A fter review o f the 
proposed amendments, they are being 
adopted as proposed.

D rafting  I n fo rm atio n

The principal author o f this document 
was Richard M. Belanger, Attorney, Reg
ulations and Legal Publications Division 
of the Office o f Regulations and Rulings, 
United States Customs Service. How
ever, personnel from other offices of the 
Customs Service participated in develop
ing the document, both on matters of 
substance and style.

A mendm ents to  th e  R egulations

Part 133 o f the Customs Regulations 
(19 CFR Part 133) is amended as set 
forth below.

R obert E. Chasen , 
Commissioner of Customs.

Approved: August 8,1977.
B ette  B. A nderson,

Under Secretary of the Treasury.
Section 133.32 is amended by adding 

a new paragraph ( f )  to read as follows:
§ 133.32 Application to record copy

right.
* * * * *

( f )  In  the case o f an application to 
record a copyright in a sound recording, 
a statement setting forth the name(s) of 
the performing artist(s), and any other 
identifying names appearing on the sur
face o f reproduction o f the sound record
ing, or on its label or container.

The first two sentences o f paragraph
(a ) (2) of § 133.33 are amended to read 
as follows:
§ 133.33 Documents and fee to accom

pany application.
(a ) * * *
(2) One thousand photographic or 

other likenesses reproduced on paper 
approximately 8"  x IOV2 "  in size o f any 
copyrighted work. An application shall 
be excepted fr<5m this requirement if it 
covers a work such as a book, magazine, 
periodical, or similar copyrighted matter 
readily identifiable by title and author, 
or if it covers a sound recording. * * *
(R.S. 251, am amended, sec. 624 Stat. 759 
(19 U.S.C. 66,1624).)

[FR Doc.77-23565 FUed 8-15-77:8:45 am]

Title 21— Food and Drugs
CHAPTER I— FOOD AND DRUG ADMINIS

TRATION, DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE

[FRL 272-4; FAP 6H5111/T26A] 
SUBCHAPTER B— FOOD AND FOOD PRODUCTS
PART 193— TOLERANCES FOR PESTI

CIDES IN FOOD ADMINISTERED BY 
THE ENVIRONMENTAL PROTECTION 
AGENCY

SUBCHAPTER E— ANIMAL FEED, DRUGS, AND 
RELATED PRODUCTS

PART 561— TOLERANCES FOR PESTI
CIDES IN ANIMAL FEEDS ADMINIS
TERED BY THE ENVIRONMENTAL PRO
TECTION AGENCY

O-Ethyl 0-[4-(methylthlo) phenyl] S-Propyl 
Phosphorodithioate;..Correction

AGENCY: Office o f Pesticide Programs, 
Environmental Protection Agency.

ACTION: Correction.

SUMMARY: This document corrects a 
final rule that appeared at page 29857 in 
the F ederal R egister o f Friday, June 10, 
1977, (FR Doc. 77-16443).

EFFECTIVE DATE: August 16, 1977.

FOR FURTHER INFORM ATION CON
TACT:

Ms. Libby Zink, Registration Division 
(WH-567), Office of Pesticide Pro
grams, EPA, 401 M Street, SW, Wash
ington DC 20460 (202-755-4851).

SUPPLEMENTARY INFORM ATION: 
In  FR Doc. 77-16443 appearing at page 
29857 in the issue of Friday, June 10, 
1977, in the second column §§ 193.212 
(Amended) and 561.233 (Amended), the 
date now reading “May 16, 1978” should 
be corrected to read “June 3, 1978.”

Dated: August 8, 1977.
Ed w in  L. Jo hnso n , 

Deputy Assistant Admin
istrator for Pesticide Programs. 

[FR Doc.77-23497 Filed 8-15-77; 8:45 ami

Title 23— Highways
CHAPTER I— FEDERAL HIGHWAY ADMIN

ISTRATION, DEPARTMENT OF TRANS
PORTATION
SUBCHAPTER B— PAYMENT PROCEDURES

PART 160— STATE FISCAL PROCEDURES 
AND REPORTS

Transfer of Federal-Aid Highway Funds; 
Amendment

AGENCY: Federal Highway Administra
tion, DOT.

ACTION: Amendment to final rules.

SUMMARY: This document amends 
procedures o f State requests for ap
proval o f fund transfers. The amend- 
ment w ill provide a more efficient method 
of handling these requests.

EFFECTIVE DATE: June 21, 1977.

FOR FURTHER INFORM ATION CON
TACT:

J. A. McCaffrey, Office o f Fiscal Serv
ices (202-426-0674); or T. B. Foote, 
Attorney, Office of the Chief Counsel 
(202-426-0786), Federal Highway Ad
ministration, 400 Seventh Street SW., 
Washington, D.C. 20590. Office hours 
are from 7:45 am . to 4:15 p.m. ET, 
Monday through Friday.

SUPPLEMENTARY INFORM ATION: 
This amendment to final rules was not 
issued in proposed form, and no com
ments were solicited, as the matters 
affected relate to grants, benefits, or 
contracts within the purview of 5 U.S.C. 
553(a)(2 ), thus general notice o f pro
posed rulemaking was not required.

In  consideration o f the foregoing, Title 
23, Code o f Federal Regulations, Chap
ter I, Subchapter B, Part 160, Subparts A 
and B are amended as follows:

* » * * • •
§ 160.103 [Amended]

1. In  paragraph (d ) o f § 160.103, the 
first sentence is amended to read as fo l
lows: “Transfers are to be approved by 
the Governor of the State as being in the 
public interest and submitted by the 
State highway department to the D ivi
sion Administrator.” ;

2. In  paragraph (d ) o f § 160.103, the 
last sentence is deleted;

* * * * *
§ 160.105 [Amended]

3. In  Subpart A, delete from the table 
o f sections the heading “ § 160.105 Sub
mission of requests”  and delete the cor
responding section within the subpart;

* * * * *
§ 160.203 [Amended]

* * * * *
4. In  paragraph (f ) o f § 160.203, the 

first sentence is amended to read as fo l
lows: “Transfers are to be approved by 
the Governor of the State as being in the 
public interest and submitted by the 
State highway department to the D ivi
sion Administrator.” ; and

5. In paragraph (f ) of § 160.203, the 
last sentence is deleted.
§ 160.205 [Amended]

* * * * *
6. In  Subpart B, delete from the table 

of sections the heading “ § 160.205 Sub
mission of requests”  and delete the cor
responding section within the subpart;

* * * * *
N o te .— The Federal Highway Administra

tion has determined that this document does 
not contain a major proposal requiring prep
aration o f an Economic Impact Statement 
under Executive Order 11821, as amended by 
Executive Order 11949, and OMB Circular 
A-107.

Issued on: August 3, 1977.
(23 U.S.C. 315; 49 CFR 1.48(b).)

W il l ia m  M. Cox, 
Federal Highway Administrator. 

[FR  Doc.77-23552 Filed 8-15-77;8:45 am ]
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SUBCHAPTER G— ENGINEERING AND TRAFFIC 
OPERATIONS

PART 655— TRAFFIC OPERATIONS
Traffic Control Devices on Federal-Aid and 

Other Streets and Highways; Amend
ments

AGENCY: Federal Highway Adminis
tration, DOT.
ACTION: Amendments to final rules.
SUMMARY: This document deletes the 
regulation concerning standards for 
traffic control devices at movable bridges 
and makes revisions to the regulations 
concerning the signs and pavement 
markings to be used for wrong-way tra f
fic control.
EFFECTIVE DATE: August 16,1977.
FOR FURTHER INFORM ATION CON
TACT:

Mr. Robert E. Conner, Chief, Traffic 
Control Systems Division, Office of 
Traffic Operations (202/426-0411); 
Mrs. Kathleen Markman, Office o f the 
Chief Counsel (202/426-0790), Federal 
Highway Administration, 400 Seventh 
Street SW., Washington, D.C. 20590. 
Office hours are from 7:45 ajn. to 4:15 
p.m. ET, Monday-Friday.

SUPPLEMENTARY INFORM ATION: 
23 CFR 655.603(c) in its entirety is being 
deleted. Similar provisions concerning 
standards for traffic control devices at 
movable bridges have been added to the 
Manual on Uniform Traffic Control De
vices (M UTCD). In  accordance with 23 
CFR 625.3, the MUTCD is incorporated 
by reference into the Code o f Federal 
Regulations. Provisions for standards for 
traffic control devices at movable bridges 
similar to those originally included in the 
regulation may now be found in sections 
4E-13, 4E-14, 4E-15, 4E-16, and 4E-17 o f 
the MUTCD. The Office o f Traffic Opera
tions has reviewed the revised MUTCD 
sections pertinent to movable bridges and 
finds that these standards are not signi
ficantly changed from those contained in 
23 CFR 655.603(C).

Portions o f the regulations on signs 
and pavement markings concerning 
wrong-way traffic control are being de
leted from 23 CFR 655.607(g) and 655.- 
608(f) since similar provisions have been 
included in the MUTCD under sections 
2A-31 and 2E-44.

In  consideration o f the foregoing, Title 
23 o f the Code o f Federal Regulations, 
Part 655, Subpart F  is amended as fo l
lows:
§ 655.603 [Amended]

1. In  § 655.603, paragraph (c ) is hereby 
deleted.

2. In § 655.607, paragraph (g ) is re
vised to read as follows:
§ 655.607 Signs.

* * * # •
( f )  * * *
(g ) Wrong-way traffic control. Fed

eral-aid highway funds may be used to 
provide the improvements considered 
necessary by the Federal Highway Ad
ministration to alleviate the hazard of 
wrong-way movements. See § 655.608(f)
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o f this part for pavement marking re
quirements.

*  *  *  •  *

3. In  § 655.608 paragraph ( f ) is revised 
to read as follows:
§ 655.608 Pavement markings.

*  *  *  *  •

(e ) * * *
( f )  Wrpng-way traffic control. Fed

eral-aid highway funds may be used to 
provide the improvements which are con
sidered necessary by the Federal Highway 
Administration to assist hi alleviating 
wrong-way movements.

* * * * *
Issued on: August 5, 1977.

W il l ia m  M . C o x , 
Federal Highway Administrator. 

[FR Doc.77-23563 Filed 8-15-77;8:45 am]

Title 29—-Labor
CHAPTER IV— OFFICE OF LABOR-MAN

AGEMENT STANDARDS ENFORCEMENT, 
DEPARTMENT OF LABOR

PART 452— GENERAL STATEMENT CON
CERNING THE ELECTION PROVISIONS 
OF THE LABOR-MANAGEMENT RE
PORTING AND DISCLOSURE ACT OF 
1959

Subpart E— Candidacy for Office; 
Reasonable Qualifications

Correction
In  FR Doc. 77-22076 appearing at page 

39105 in the issue for Tuesday, August 2, 
1977, in § 452.38, the paragraph desig
nated (a ) should have been designated 
(a -1 ). A  paragraph (a ) already existed 
prior to the August 2nd amendment at 
42 FR 39105. The intent o f that amend
ment was to leave the existing paragraph
(a ) in effect, to add a paragraph (a -1 ), 
and to revise paragraph (b ).

CHAPTER XIV— EQUAL EMPLOYMENT 
OPPORTUNITY COMMISSION
PART 1601— PROCEDURAL 

REGULATIONS
706 Designation

AGENCY: Equal Employment Oppor
tunity Commission.
ACTION: Final rule.
SUMMARY : The Equal Employment 
Opportunity Commission amends its reg
ulations on designation o f certain state 
and local Federal Employment Practice 
Agencies so that they may handle em
ployment discrimination charges within 
their jurisdiction, filed with the Commis
sion.
DATES: Effective August 9,1977.
FOR FURTHER INFORM ATION CON
TACT:

Paul K . Lindsay, Desk Officer (202) 
634-6040, Equal Employment Oppor
tunity Commission, State and Local 
Division, Office o f Compliance Pro
grams, 2401 E Street NW „ Room 4050, 
Washington, D.C. 20506.

SUPPLEMENTARY INFORM ATION: 
Publication of this amendment to

§ 1601.12 (m ) effectuates the designation 
o f the following Agencies as 706 Agen
cies:
Howard County (Maryland) Human Rights 

Commission,1 Orlando (Florida) Human 
Relations Department, Prince Georges 
County (Maryland) Human Relations 
Commission, and Hawaii Department o f 
Labor and Industrial Relations.*

Notices of the proposed designation of 
the foregoing agencies as 706 Agencies 
were published in the June 20, 1977 and 
June 29, 1977 issues o f the F ederal R eg
ister , 42 FR 31174 and 42 FR 33043, re
spectively, with notices that written com
ments must have been filed with the 
Commission on or before July 5,1977 and 
July 14,1977, respectively.

W ith the addition of the foregoing 
agencies, § 1601.12 (m ) is amended to 
read as follows:
§ 1601.12 'Deferrals to State and local 

authorities.
* * * * *

(m ) The designated 706 Agencies are:
Alaska Commission for Human Rights. 
Alexandria Human Rights Office. 
Allentown Human Relations Commission. 
Arizona Civil Rights Division.
Baltimore Community Relations Commis

sion.
Bloomington Human Rights Commission. 
California Fair Employment Practices Com

mission
Charleston Human Rights Commission. 
Colorado Civil Rights Commission. 
Connecticut Commission on Human Rights 

and Opportunities.
Dade County Fair Housing and Employ

ment Commission. ^
Delaware Department of Labor.
District o f Columbia Office o f Human 

Rights.
East Chicago Human Relations Commis

sion.
Evansville (Indiana) Human Relations 

Commission.
Fairfax County Human Rights Commission. 
Fort Wayne (Indiana) Metropolitan Hu

man Relations Commission.
Gary Human Relations Commission. 
Hawaii Department o f Labor and Indus

trial Relations.
Howard County (Maryland) Human Rights 

Commission.
Idaho Commission on Human Rights. 
Illinois Fair Employment Practices Com

mission.
Indiana Civil Rights Commission.
Iowa Commission on Civil Rights.
Kansas Commission on Civil Rights. 
Kentucky Commission on Human Rights. 
Madison (Wisconsin) Equal Opportunities 

Commission.
Maine Human Relations Commission. 
Maryland Commission on Human Rela

tions.
Massachusetts Commission Against Dis

crimination.
Michigan Civil Rights Commission. 
Minneapolis Department o f Civil Rights.

1 The Howard County (Maryland) Human 
Relations Commission has been granted 
designation for all charges except those filed 
against agencies o f Howard County in  which 
case it  shall be deemed a “Notice Agency.”  

* The Hawaii Department o f Labor and In
dustrial Relations has been granted 706 
designation for all charges except those filed 
against units o f the State and local govern
ment, in which case it  shall be deemed a 
“Notice Agency.”
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Minnesota Department on Human Bights.
Missouri Commission on Human Bights.
Montana Commission for Human Bights.
Montgomery County Human Relations 

Commission.
Nebraska Equal Opportunity Commission.
Nevada Commission on Equal Bights o f 

Citizens.
New Hampshire Commission for Human 

Bights.
New Jersey Division on Civil Bights, De

partment o f Law and Public Safety.
New York City Commission on Human 

Bights.
New York State Division o f Human Bights.
Ohio Civil Bights Commission.
Oklahoma Human Bights Commission.
Omaha Human Belations Department.
Oregon Bureau o f Labor.
Orlando (Florida) Human Relations De

partment.
Pennsylvania Human Belations Commis

sion.
Philadelphia Commission on Human Re

lations.
Pittsburgh Commission on Human Rela

tions.
Prince Georges County (Maryland) Hu

man Belations Commission.
Rhode Island Commission for Human 

Bights.
Rockville (Maryland) Human Bights Com

mission.
St. Paul Department o f Human Bights.
Seattle Human Bights Commission.
Springfield (O hio) Human Relations De

partment.
South Bend (Indiana) Human Rights 

Commission.
South Carolina Human Affairs Commis

sion.
South Dakota Human Belations Commis

sion.
Tacoma Human Rights Commission.
Utah Industrial Commission.
Vermont Attorney General’s Office, Civil 

Bights Division.
Virgin Islands Department o f Labor.
Washington State Human Bights Com

mission.
West Virginia Human Bights Commission.
Wheeling Human Rights Commission.
Wichita Commission on Civil Rights.
Wisconsin Equal Rights Division, Depart

ment o f Industry, Labor and Human 
Belations.

Wyoming Pair Employment Practices Com
mission.

The designated Notice Agencies are:
Arkansas Governor’s Committee on Human 

Belations.
Florida Commission on Human Relations.
Georgia Governor’s Council on Human 

Relations.
Montana Department o f Labor and In 

dustry.
North Dakota Commission on Labor.
Ohio Director o f Industrial Relations.

(Sec. 713(a), 78 Stat. 265 (42 TJ.S.C. Sec. 
2000e-12 (a ) ). )

This amendment is effective on Au
gust 9,1977.

Signed at Washington, D.C. this 5th 
day of August 1977.

E leanor  H olmes N orton ,
Chair, Equal Employment 

Opportunity Commission.
(PR  Doc.77-23643 Piled 8-15-77;8:45 am]
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Title 33—rNavigation and Navigable Waters
CHAPTER II— -CORPS OF ENGINEERS, 

DEPARTMENT OF THE ARMY
PART 204— DANGER ZONE REGULATIONS
Chesapeake Bay; Army Proving Ground 

Reservation, Aberdeen, Md.
AGENCY: U.S. Army Corps of Engineers, 
DOD.
ACTION: Final rule.
SUMMARY: This rule clarifies the use 
of restricted waters and entry into the 
restricted land area of the United States 
M ilitary Reservation at Aberdeen Prov
ing Ground. The clarification is needed 
to provide public notice that entry onto 
the land area and certain water areas of 
Aberdeen Proving Ground is prohibited 
or regulated due to artillery testing using 
water and land areas as impact zones, 
the presence of highly classified activities 
adjacent to or in close proximity to the 
water area o f the Proving Ground and 
the need to prevent entry onto the land 
area by the public due to the existence 
o f large numbers of potentially dan
gerous explosive devices. The intended 
effect is to alert the public to the fact 
that entry onto land areas of the Prov
ing Ground is prohibited at all times 
without permission o f the Commanding 
Officer, Aberdeen Proving Ground, and 
to provide public notice that certain 
water areas of the Proving Ground are 
closed to the general public either due 
to testing, or potentially lethal devices.
EFFECTIVE DATE: August 16, 1977.

Captain Charlie P. Andrus, JAGC, 
Chief, Criminal Law Division, Office of 
the Staff Judge Advocate, Building 
4701, Aberdeen Proving Ground, Md. 
21005, (301-278-2856).

SUPPLEMENTARY INFORM ATION: 
Several portions o f the United States 
M ilitary Reservation at Aberdeen Prov
ing Ground have been used as impact 
zones for artillery testing since 1917. 
There is a large number o f potentially 
lethal explosive devices in the water area 
of the Proving Ground as well as on the 
land area. In  addition, highly classified 
research and development projects are 
conducted in close proximity to water 
areas. There are also storage facilities 
for toxic chemical agents as well as po
tentially dangerous explosive devices in 
the vicinity of the water area o f the 
Proving Ground.

As currently drafted, 33 CFR 204.30 
is not clear regarding the existing pro
hibition of entering the land areas of 
the Proving Ground or utilizing under
water land within the boundary of the 
reservation. Due to the urgent require
ments, not only to protect the general 
public from possible injury, but also to 
accomplish high priority testing missions 
requiring the use of water and land areas 
o f the Proving Ground as impact zones 
and further to protect highly classified
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national defense information, notice and 
public procedure on this proposed clari
fication are impracticable and contrary 
to the public interest. In  consideration 
of the above described urgent need for 
clarification o f existing regulations, 33 
CFR 204.30 is amended by revising para
graphs (d ) and (e ) as follows:
§ 204.30 Chesapeake Bay; United States 

Army Proving Ground Reservation, 
Aberdeen, Maryland.
• * * * «

(d ) Entrance Into Restricted Waters 
By The Public. Entry into the restricted 
areas will be governed by the follow ing:

(1) The following water areas are 
closed to the public at all times:

(1) Spesutie Narrows—all waters north 
and east o f a line between Bear Point and 
Black Point;

( ii> A ll creeks except Lauderick Creek;
(iii) The water adjacent to Carroll 

Island which lies between Brier Point 
and Lower Island Point also known as 
Hawthorne Cove;

(iv ) The waters immediately off the 
mouth of Romney Creek;

(v ) The waters adjacent to Abbey 
Point Recovery Field more accurately 
described as area number 16; depicted 
in Aberdeen Proving Ground Regulation 
210-10, Appendix A.

(v i) The waters on the north side of 
the Bush River from Pond Point to Chel
sea Chimney are closed for fishing pur
poses.

(2) The remainder of the restricted 
areas w ill normally be open for author
ized use (including navigation and fish
ing) during the following hours:

(i) Monday through Thursday, 5 pm. 
to 7:30 a.m.;

(ii) Weekends, 5 p.m. Friday to 7:30 
am . Monday;

(iii) National (not State) holidays, 5 
p.m. the day preceding the holiday to 
7:30 am . the day following the holiday.

(3) When requirements of tests, as de
termined by the Commanding Officer, 
Aberdeen Proving Ground, or his desig
nee, necessitate closing the restricted 
areas during the aforementioned times 
and days, the Commanding Officer, 
Aberdeen Proving Ground, will publish 
appropriate circulars or cause to be 
broadcast over local radio stations 
notices informing the public o f the time 
and days which entrance to the restricted 
waters o f Aberdeen Proving Ground by 
the general public w ill be prohibited.

(4 ) Authorized use as used in this sec
tion is defined as fishing from a vessel, 
navigation using a vessel to transverse 
a water area, or anchoring a vessel in a 
water area. Any person who touches any 
land, or docks or grounds a vessel, within 
the boundaries o f Aberdeen Proving 
Ground, Maryland, is not using the area 
for an authorized use and is in violation 
o f this regulation. Further, water skiing 
in the water area of Aberdeen Proving 
Ground is permitted as an authorized use

\
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when the water area is open for use by 
the general public provided that no water 
skier touches any land either dry land 
(fast land) or subaqueous land and 
comes no closer than 200 meters from 
any shoreline. Further, if  any person is 
in the water area of Aberdeen Proving 
Ground, Maryland, outside o f any vessel 
(except for the purposes o f water skiing 
as outlined above) including, but not 
limited to, swimming, scuba diving, or 
other purpose, that person is not using 
the water in an authorized manner and 
is in violation o f this regulation.

(e ) Entry Onto Land And Limitation 
of Firing Over Land. (1) Entry onto any 
land, either dry land (fast land) or sub
aqueous land, within the boundaries o f 
the Aberdeen Proving Ground Reserva
tion as defined in paragraph (a ) ( 1 ) is 
prohibited at all times. Provided, the 
Commander, Aberdeen Proving Ground, 
is authorized to grant exceptions to this 
regulation either by written permission 
or by local regulation. Entry onto the 
land is punishable as in paragraph (c) 
o f this section.

(2 ) There are no limitations on test 
firing by Federal testing facilities at 
Aberdeen Proving Ground over land be
longing to Aberdeen Proving Ground.

• * *  *  *  
N o te .—The Department o f the Army has 

determined that this document does not con
tain a major proposal requiring preparation 
of an Inflation Impact Statement under Ex
ecutive Order 11821 and OMB Circular 
A -107.

(40 Stat. 266; 33 U.S.C. 3)

Dated: July 28,1977.
Charles R . F ord,

Acting Assistant Secretary of 
the Army, (Civil Works). 

[PR Doc.77—23557 Filed 8-15-77;8:45 am]

THte 40— Protection of Environment
CHAPTER I— ENVIRONMENTAL 

PROTECTION AGENCY 
[FRL 775-5]

PART 55— ENERGY-RELATED 
AUTHORITY

New Hampshire: Revocation of a 
Compliance Date Extension

AGENCY: Environmental Protection 
Agency.
ACTION: Final rule.
SUMMARY: The Environmental Protec
tion Agency (EPA) is hereby providing 
notice of the revocation of a compliance 
date extension (CDE) granted to Pub
lic Service Company of New Hampshire, 
Schiller Station Units 4 and 5, Ports
mouth, New Hampshire (“Schiller Sta
tion” ). Schiller Station would need 820 
days to install air pollution controls nec
essary to bum coal in compliance with 
New Hampshire emission regulations. Be
cause the Federal Energy Administration 
was unable to issue Schiller Station a 
notice of effectiveness over 820 days be
fore the regulatory compliance date, the 
plant is no longer eligible for a CDE.
EFFECTIVE DATE: August 16,1977.

FOR FURTHER INFORM ATION CON
TACT:

Wallace Woo, A ir Branch, Environ
mental Protection Agency, Region I,
Room 2113, JFK Federal Building, Bos
ton, Mass. 02203. (617-223-5609).

SUPPLEMENTARY INFORM ATION: 
Section 2 of the Energy Supply and En
vironmental Coordination Act o f 1974 
(ESECA), as amended by the Energy 
Policy and Conservation Act, authorized 
the Administrator o f the Federal Energy 
Administration (FEA) to issue orders to 
certain power plants and major fuel 
burning installations prohibiting such 
facilities from burning natural gas or 
petroleum products as their primary 
energy source. Section 3 o f ESECA added 
a new Section 119 to the Clean A ir Act 
which requires the Administrator of the 
EPA to extend the date by which a source 
must meet air pollution requirements by 
issuing a CDE to a source, which has been 
issued a FEA prohibition order, if certain 
eligibility criteria are satisfied.

One such eligibility criterion is the re
quirement of Section 119 (c)(2 )(C ) o f 
the Clean A ir Act that facilities receiv
ing a CDE must achieve the most strin
gent degree of emission reduction re
quired as soon as practicable, but no 
later than December 31, 1978. In  addi
tion, Section 2 of ESECA and Section 
119(d) (1) (B ) o f the Clean A ir Act re
quire the EPA Administrator to notify 
the FEA if a facility that has been issued 
an FEA prohibition order w ill be able to 
bum coal and comply with air pollution 
requirements without a CDE.

I f  compliance without CDE is not 
possible, the prohibition on oil and 
natural gas use in an FEA prohibition 
order may not become effective any 
earlier than either:

(a ) The date EPA certifies to FEA as 
the earliest date that certain conditions 
and limitations on the EPA CDE can 
be met, or

(b ) For facilities which are ineligible 
for a CDE, the earliest date on which 
the facility w ill be able to bum coal in 
compliance with all applicable air pollu
tion requirements.

FEA plans to make its prohibition 
orders effective, after receipt o f EPA’s 
notifications or certifications, by service 
o f Notices o f Effectiveness which w ill set 
forth the dates after which burning of 
natural gas or petroleum products as a 
primary energy source w ill be prohibited.

On June 30, 1975, FEA issued prohibi
tion orders Nos. OFU-050, 051 to Schiller 
Station. On March 9,1976 (41 FR 10071) 
EPA proposed to issue a CDE under Sec
tion 119 of the Clean A ir Act to this facil
ity. The CDE was promulgated Septem
ber 1, 1976 (41 FR  36810). Issuance of 
the CDE reflected EPA’s finding that 
final compliance with the New Hamp
shire. State Implementation Plan re
quirements for control o f particulate 
matter and sulfur dioxide emissions while 
burning coal at these Units w ill take 820 
days from the date o f service by FEA of 
the Notices o f Effectiveness o f its pro
hibition orders. A schedule based on this 
time frame was set out as part o f the

CDE. Under the CDE the Schiller Station 
was allowed to emit particulate matter 
over the lim it required under the appli
cable State Implementation Plan for 
particulate emissions from  fossil fuel 
combustion. However, FEA cannot issue 
a Notice o f Effectiveness 820 days before 
December 31, 1978. Consequently, the 
proposed EPA compliance schedule 
would extend past December 31, 1978, 
thereby making this facility ineligible for 
a CDE. Without a CDE the Schiller Sta
tion must continue to comply with all 
portions of the applicable State Imple
mentation Plan.

Therefore, on March 11, 1977 (42 FR 
13566) EPA proposed to revoke the CDE 
promugated for Schiller Station and 
solicited public comment on this pro
posed action. During the comment pe
riod which ended on April 11, 1977, EPA 
received no comment on the proposed 
revocation.

EPA, therefore is revoking the CDE 
promulgated for Schiller Station. To 
discharge its responsibilities under Sec
tion 119(d) (1) (B ) o f the Clean A ir Act, 
EPA w ill certify to FEA the earliest 
date at which this facility w ill be able 
to bum coal and comply with all ap
plicable air pollution requirements and 
the prohibition contained in FEA’s 
order w ill not become effective any 
earliey than the date so certified by EPA. 
The FEA prohibition orders issued to 
Schiller Station are not affected by this 
action except insofar as the projected 
date o f effectiveness of the prohibition 
contained in the FEA orders may be ad
justed to fake account o f the time 
needed for achieving compliance with 
applicable air pollution requirements.

This rulemaking is based upon the 
authority o f Sections 110, 119 and 301 
o f the Clean A ir Act, as amended.

Dated: August 5,1977.
D ouglas M . Costle , 

Administrator.
Part 55 o f Chapter 1, T itle 40 o f the 

Code of Federal Regulations is amended 
by revoking § 55.1520 o f Subpart EE as 
follows:

Subpart EE— New Hampshire 
§ 55.1520 Compliance Date Extension.

[Revoked!
[FR  Doc.77-23519 Filed 8-15-77;8:45 am]

Title 45— Public Welfare
CHAPTER X— COMMUNITY SERVICES 

ADMINISTRATION
PART 1015— STANDARDS OF CONDUCT 

FOR EMPLOYEES
Reports of Non-CSA Interests

AGENCY: Community Services Admin
istration.
ACTION: Final rule.
SUMMARY: This rule sets forth a new 
list o f CSA employees at the level o f GS- 
13 and above who must file reports of 
their outside financial interests with the 
CSA Personnel Division. CSA position 
titles have changed considerably since
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1972 when this list was last revised; 
consequently, this rule is needed to elim
inate obsolete positions and include 
new ones which should be covered.
EFFECTIVE DATE: September 15, 1977.
FOR FURTHER INFORM ATION CON
TACT:

Robert Crittenden, Director, Personnel 
and Manpower Division, Office o f Ad
ministration, Community Services Ad
ministration, 1200 19th Street NW., 
Washington, D.C. 20506, 202-254-6170.
Accordingly, 45 Code of Federal Reg

ulations, Section 1015.735-31 (j )  (2) is 
amended as set forth below:
§ 1015.735—31 Reports o f non-OEO 

interests.
* * * * *

( j )  * * *
(2) Occupants o f the following posi

tions if classified at GS-13 or above:
(i) In  the Office o f Operations: As

sociate Director; Chief, Special Pro
grams Division; Chief, Program Opera
tions Division, Chief Policy Development 
and Review Division; Chief, State and 
Local Government Division; Chief, Re
gional Operations Division.

(ii) In  the Office o f Administration: 
Associate Director; Contracting Officers.

(iii) In  the Office of Economic Devel
opment: Associate Director; Deputy As
sociate Director; Chief, Program Opera
tions Division; Chief, Planning, Design 
and Evaluation Division.

(iv ) In  the Office o f the Controller: 
Controller; Deputy Controller; Chief, 
External Audit Division; Auditors.

(v ) In  the Office o f General Counsel: 
General Counsel; Deputy General Coun
sel; Procurement Attorney.

(v i) In  the Office o f Human Rights: 
Associate Director.

(v ii) In  the Regional Offices: Regional 
Director, Deputy Regional Director; 
Chief, Administration Division: Admin
istrative Contracting Officers: Chief, Op
erations Division; RegiQnal Counsel.

Authority : Sec. 602, 78 Stat. 530 (42 U.S.C. 
2942); E.O. 11222 o f May 8, 1965, 3 CFR, 1965 
Supp.; 5 CFR 735.104.

G raciela (G race) O livarez, 
Director.

[FR Doc.77-23534 Filed 8-15-77;8:45 am]

Title 47— Telecommunication
CHAPTER I— FEDERAL COMMUNICATIONS 

COMMISSION
[Docket No. 20708; RM-2551; RM-2693]

PART 73— RADIO BROADCAST SERVICES
FM Broadcast Station in Versailles, Ind., 
Changes Made in Table of Assignments

AGENCY: Federal Communications
Commission.
ACTION: Corrected report and order.
SUM MARY: Action herein assigns a 
first Class A  FM channel to Versailles, 
Indiana. Petitioner, James Robert Albrit
ton, states that this action will provide 
Versailles with an opportunity to acquire 
its first local aural broadcast service.

EFFECTIVE DATE: September 12,1977.
ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554.
FOR FURTHER INFORM ATION CON
TACT:

Mildred B. Nesterak, Broadcast Bu
reau, 202-632-7792.

SUPPLEMENTARY INFORM ATION:
R eport and O rder (P roceeding 

T erm inated )

Adopted: July 29,1977.
Released: August 11,1977.

In  the Matter o f Amendment of Sec
tion 73.202(b), Table of Assignments, FM 
Broadcast Stations (Versailles, Indiana).
By the Chief, Broadcast Bureau:

1. The Commission has under consid
eration the “Notice o f Proposed Rule 
Making” in the above-entitled proceed
ing, adopted February 4, 1976, 41 Fed. 
Reg. 7120, proposing the assignment o f 
FM Channel 276A to Versailles, Ind. 
James Robert Albritton ( “petitioner” ) 
originally proposed Channel 280A for 
Versailles, but in Docket No. 20121 “Sec
ond Report and Order,” 1 the Commis
sion assigned Channel 280A to Batesville, 
Ind. However, a Commission staff study 
revealed that Channel 276A could be as
signed to  Versailles in conformance with 
the minimum mileage separation re
quirements, if the transmitter site were 
to be located approximately 10 kilome
ters (6 miles) north of Versailles. Sup
porting comments were filed by the peti
tioner in which he reaffirmed his intent 
to apply for the channel, if assigned, and 
to promptly build the station, if  author
ized.

2. On April 30, 1976, Mid America Ra
dio, Inc. (“Mid America” ), licensee of 
FM Station W XTZ, Indianapolis, Ind., 
filed a counterproposal (RM-2693) in 
which it proposed the assignment of 
Channel 237A to Versailles in lieu o f 
Channel 276A. Mid America states that 
it does not take issue with the ostensible 
desirability of assigning a first Class A 
channel to Versailles, but because of the 
existence of certain special and unique 
circumstances, it believes the public in -. 
terest would better be served by the sub
stitution of Channel 237A for 276A. Mid 
America argues that substitution of 
Channel 237A for 276A would prevent ir
reparable injury from being caused to 
the public that W XTZ serves, without 
materially altering Mr. Albritton’s basic 
proposal. Mid America further states 
that on April 7,1972, W XTZ filed a “ma
jor change” application with a view to
ward changing, inter alia, its transmitter 
location (BPH-7867, granted May 22, 
1972), and at that time it was thought 
that W XTZ’s proposed 70 dBu contour 
would cover the entire city limits of In 
dianapolis. Mid America notes that, 
around that time, the Indianapolis city 
limits were expanded so as to be virtually 
coincident with those of Marion County, 
and that it was not until the Commission

140 FR 19644.

was considering the allocation to Bates
ville that W XTZ discovered that its 70 
dBu contour did not fully cover the re
vised Indianapolis city limits. Mid Amer
ica contends that, if  the Versailles pro
posal were to be adopted, W XTZ would 
be substantially impaired in its ability to 
move closer to Indianapolis to permit it 
to serve its city of license in a manner 
contemplated by the Commission. It  adds 
that the existing W XTZ transmitter lo
cation has created a situation of only a 
marginally sufficient signal existing over 
the center of the city o f Indianapolis 
where there is an area o f interference. 
Mid America asserts that computer anal
yses have been undertaken and no fea
sible solution short o f moving the trans
mitter location has been found and, 
therefore, the only realistic option is to 
move its transmitter. I t  contends that 
large areas would be made unavailable 
to W XTZ if Channel 276A were to be as
signed to Versailles, but that would not 
be true if the Commission were to allo
cate Channel 237A to Versailles. Mid 
America claims that efforts are already 
underway and have been underway for 
some time to secure a new transmitter 
location for WXTZ.

3. Mid America states that substitution 
o f Channel 237A for Channel 276A would 
have no adverse effect on Mr. Albritton’s 
proposal, and that the channel may be 
used in the center o f Versailles with con
comitant savings in terms of STL’s, tele
phone lines, etc., which would be neces
sary were Mr. Albritton required to 
maintain separate transmitter/studio 
facilities. However, it acknowledges that 
the availability o f Channel 237A to Ver
sailles, Ind., is contingent upon a favor
able resolution in a rule making to move 
Channel 237A from Falmouth, Ky., to 
Versailles, Ky., in Docket No. 20877.

4. Since the Commission, on May 9, 
1977, adopted a “Report and Order”  in 
Docket No. 20877 (42 FR 25505) which, 
among other things, retained the assign
ment o f Chanel 237A at Falmouth, Ky., 
Mid America’s counterproposal to assign 
Channel 237A to Versailles is no longer 
workable and must be denied. However, 
the counterproposal is also being treated 
as an objection to the proposed assign
ment o f Channel 237A at Falmouth, Ky., 
the Commission believes that this objec
tion is not well taken, as w ill be shown 
below.

5. Station W XTZ is located in the
northern portion o f the expanded city o f 
Indianapolis and operates with 13 kW 
(11.2 dBk) and 850 feet a.a.t. from a tow
er which extends 312 meters (1,022 feet) 
above ground. It  is noted that the 70 dBu 
contour encompasses most o f the ex
panded city with the exception o f small 
portions of the southern part o f the city, 
about three percent o f the city area. ■____

6. The distance between Station W XTZ 
and the required Versailles transmitter 
site, about 10 kilometers (6 miles) north 
o f that community, is approximately 116 
kilometers (72.3 miles) which allows 
about 11.7 kilometers (7.3 miles) leeway 
in the southeasterly direction. This leaves 
about fifty  percent of the city area in 
which W XTZ could move its transmitter
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site if it desires. Assuming that W XTZ 
were to operate with maximum facilities 
as it now operates, a site 8 kilometers (5 
miles) in the southeasterly direction, or
8.5 kilometers (5.3 miles) in the south
erly direction, would allow it to com
pletely encompass the city lim it with a 
70 dBu signal. There is a leeway o f about 
16 kilometers (10 miles) in the southerly 
direction in which the transmitter site 
may be relocated.

7. Mid America has asserted that its 
station places only a marginally suffici
ent signal over the center of the city of 
Indianapolis where it encounters an area 
of interference. However, it does not in
dicate the signal level there or the type 
of interference it alleges it suffers. W ith
out a proper showing, we are unable to 
conclude that a signal level of 80 dBu 
(10 mV/m) which is expected in the area 
would be only “marginally sufficient.” 
There is also a question of whether a 
change in the transmitter site or an in
crease in the signal level would alleviate 
any such interference problem or would 
just move it to another area. The Com
mission believes that, although the as
signment o f Channel 276A to Versailles, 
Ind., would somewhat lim it the flexibility 
in the choice of an alternate transmitter 
site for Station WXTZ, a provision for a 
first local aural broadcast station to a 
community without such a facility pre
sents a more important public interest 
consideration. Such a conclusion is con
sistent with the stated objective of the 
Commission’s allocation priorities. The 
channel is the only one available for as
signment to this area.

8. The Canadian Government has given 
its concurrence to the proposed assign
ment o f Channel 276A to Versailles, Ind.

9. Authority for the adoption o f the 
amendment contained herein appears in 
Sections 4(1), 5 (d )(1 ), 303 (g ) and (r ) 
and 307(b) of the Communication’s Act 
o f 1934, as amended, and § 0.281 o f the 
Commission’s Buies.

10. In  view o f the foregoing, IT  IS  
ORDERED, That effective September 12, 
1977, Section 73.202(b) of the Commis
sion’s Rules, the FM Table o f Assign
ments. as regards Versailles, Indiana, is 
amended as follows:
City: Channel No.

Versailles, Ind____________________  276A

11. I t  is further ordered.“ That the 
counterproposal filed by Mid America 
Radio, Inc. (RM-2693) is denied.

12. I t  is further ordered. That this pro
ceeding is terminated.
(Secs. 4, 5, 303, 48 Stat., as amended, 1066, 
1068, 1082; 47 U.S.C. 154, 155, 303.)

F ederal Co m m u n ic atio n s  Co m 
m is s io n ,

W allace E. Johnson ,
Chief , Broadcast Bureau.

(FR Doc.77-23540 Filed 8-15-77;8:45 am]

[Docket No. 21006: FCC 77-541]

PART 76— CABLE TELEVISION SERVICES
Adding Frequency Channelling Require* 

ments and Restrictions and To Require 
Monitoring for Signal Leakage From 
Cable Television Systems

AGENCY : Federal Communications 
Commission,
ACTION : Report and order.
SUMMARY: Restrictions are imposed 
upon cable television operations in cer
tain frequency bands used for aeronau
tical radio purposes over the air. Poten
tial interference to safety of life  serv
ices together with growth of both aero
nautical radio and cable television serv
ices create the need for restrictions. This 
action is intended to prevent the occur
rence of cable television interference to 
aeronautical navigation and safety ra
dio services.
EFFECTIVE DATE: January 1, 1978.
ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554.
FOR FURTHER INFORM ATION CON
TACT:

Robert S. Powers, Research Division, 
Cable Television Bureau, 202-632- 
9797.

SUPPLEMENTARY INFORM ATION:
In  the matter o f amendment o f Part 

76 of the Commission’s rules to add Fre
quency channelling requirements and 
restrictions and to require monitoring 
for signal leakage from cable television 
systems.
R eport and O rder; (P roceeding T er

m inated  in  P art and Continued  in  
P art)

Adopted: July 27,1977. r 
Released: August 8,1977.

By the Commission: Commissioner 
Washburn absent.

1. BACKGROUND AND SUMMARY OF 
ACTIONS

1. The Commission has before it the 
notice o f proposed rule making in this 
proceeding, 41 FR 54512, FCC 76-1092, 
released December 8, 1976, and the fil
ings in response to the notice. This pro
ceeding was initiated by the Commission 
to address two questions: (1) How can 
it be assured that cable television sys
tems operating on frequencies used by 
air navigation and aeronautical and 
marine emergency radio services do not 
cause harmful interference to those 
safety of life  services, and (2) What fre
quency channelling plan or plans should 
be used by cable television systems for 
equipment compatibility, for prevention 
o f interference to over-the-air services, 
and for other purposes? •

2. A t the outset we should note that 
our present concern over the issue of 
cable television interference to air navi
gation and aeronautical frequencies does 
not stem from a plethora of reported in
cidents involving the effect of cable ra
diation on aircraft. Indeed we know of 
only one such case in the last 25 years. 
That situation arose in Harrisburg, 
Pennsylvania and, in some quarters, has 
come to be referred to as the “Harris
burg incident” . In  Harrisburg an im
properly radiating cable television sig
nal caused unwanted noise in aircraft 
receivers when no desired signal was 
present. But even in that case we have 
no reports of actual degradation of de
sired signals.

3. The issue of potential interference 
to air navigation and aeronautical fre
quencies is not a new one. Reacting to the 
concerns expressed by the Office of Tele
communications Policy in 1971, the Com
mission in the Cable Television Report 
and Order1 declined to adopt any special 
regulatory program, noting that the dan
gers seemed remote. In large measure the 
dangers are still remote. What has 
changed over the last six years, however, 
is the use of the affected frequencies both 
by cable systems and aeronautical navi
gation and communications systems. 
Cable systems in particular have begun 
making increasing use of mid-band fre
quencies for the delivery o f both broad
cast and non-broadcast services. We ex
pect this trend to continue. A t the same 
"time we can expect many more strand 
miles of coaxial cable to be built. Thus, 
while not yet a significant problem we 
can reasonably foresee that totally un
controlled cable use of aeronautical fre
quencies might cause difficulties. Where 
such difficulties involve safety o f life  we 
believe it is our responsibility to plan 
ahead. Just as we have encouraged cable 
development and attempted to foster its 
growth into a nationwide broadband 
communications system, so must we be 
concerned when the growth itself in
creases the possibility (however small) of 
harmful interference on frequencies 
where life  is at stake. The program we are 
adopting may not be a complete answer 
to all the potential questions in this area 
but, in conjunction with a research pro
gram, it is amply sufficient for today.

4. In  the notice the following proposals 
were made:

(a ) To adopt a frequency channelling 
plan for the delivery of television signals 
to cable television subscribers. This fre
quency channelling plan may include the 
so-called midband and superband chan
nels as well as the standard television 
broadcast channels. Alternatively the 
channelling plan may prohibit operation

1 Cable Television Report and Order, 36 FCC 
2d, 143 11972).
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in whole or in part on frequency bands 
used for navigation and safety purposes.

(b ) To require the use of the proposed 
frequency channelling plan for all Class I  
and Class n  cable television channels, 
and for some Class m  and Class IV  
channels as well.

(c) To adopt standard designations for 
those channels not used in over-the-air 
service.

(d> To modify our requirements for 
monitoring cable television systems for 
possible signal leakage.

(e) To adopt rules specifying the con
ditions under which a cable television 
system which is found to be causing 
harmful interference to authorized radio 
services may be required to cease opera
tion, and specifying the conditions under 
which operation may be resumed.

( f ) To adopt restrictions on cable car
riage of signals within certain air traffic 
control and safety services bands.

5. The Commission has now received 
comments and reply comments in this 
proceeding and has modified its proposed 
actions, taking into account analysis and 
suggestions made in those filings. We 
adopt today Rules designed to eliminate 
the possibility o f interference to air navi
gation and aeronautical and marine 
emergency radio services, and close that 
portion of the Docket. We anticipate that 
a cooperative research program w ill be 
carried out to provide the basis for any 
further rule making which may be appro
priate in this area. It  may be that a re
search program, together with further 
field experience, w ill demonstrate that 
some o f the restrictions we adopt today 
can be lifted or relaxed. Such modifica
tions could relieve burdens imposed on 
operators o f nominally non-radiating 
communications systems while at the 
same time protecting critical aeronauti
cal frequencies from interference.

6. In  a number o f filings it was sug
gested that the question o f a standard 
frequency channelling plan be addressed 
separately. Indeed, it does seem prudent 
to postpone the question of frequency 
channelling plans until more experience 
is gained in the operation o f cable sys
tems within frequency ranges used for 
certain aeronautical purposes in the 
over-the-air services. Therefore, we are 
not further addressing frequency chan
nelling plans in this Report and Order, 
but are leaving this Docket open insofar 
as it concerns frequency channelling 
plans. Active consideration o f frequency 
channelling w ill be resumed when the 
practical feasibility of widespread and 
extensive use of certain frequency bands 
by cable television systems is either 
firm ly established or is refuted.

7. Formal comments and other docu
ments were received from more than 25 
parties concerned with the questions 
posed in the Notice. Concerns o f the Ex
ecutive Branch o f the federal government 
for both air traffic safety and the maxi
mum utilization of communications po
tential of broadband cable systems were 
offered by the Office of Telecommunica
tions Policy and the Federal Aviation 
Administration. The cable television in
dustry made its views known through
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comments o f the National Cable Tele
vision Association, the Community An
tenna Television Association, the New 
York State Cable Television Association, 
and through filings o f multiple system 
operators, single cable television systems, 
and interested individuals. Spectradyne, 
Inc. filed comments relating to use of 
certain cable frequencies for pay televi
sion in hotels and motels. Manufacturers 
of cable television equipment—Jerrold 
Electronics Corporation and GTE Syl- 
vania Incorporated—as well as the Con
sumer Electronics Group, Electronic 
Industries Association, participated. A ir
craft owners and air carriers were repre
sented by the A ir Transport Association 
o f America, A ircraft Owners and Pilots 
Association, Aeronautical Radio, Inc., 
and the National A ir Transport Associa
tions. The New York State Commission 
on Cable Television and the Office o f 
Cable Television, State of New Jersey, 
also presented suggestions. Various con
cerns o f television broadcasters were ex
pressed by American Broadcasting Cor
poration, the Association of Maximum 
Service Telecasters, Inc., and the Council 
for UHF Broadcasting. Certain staff 
members of the Cable Television In for
mation Center provided comments. 
Some o f these comments were confined 
to specific implications of possible Rules; 
others provided analysis o f the entire 
issue and suggested specific regulatory 
approaches*

Summary of Actions Taken
8. Based on an evaluation of the com

ments received and our own analysis o f 
interference potential, we have con
cluded that it is not necessary to impose 
a blanket prohibition against cable tele
vision system operation in the air navi
gation and safety service frequency 
bands. We do find, however, that there 
are special conditions under which it is 
possible for a cable television system to 
cause interference to certain critical 
aeronautical radio services. Therefore, 
we are adopting today restrictions which 
w ill either ( 1 ) prevent cable operations 
on frequencies which could interfere with 
aeronautical services in the vicinity of 
the cable system, or (2) assure that the 
cable television system operator has 
taken steps adequate to prevent signal 
leakage that could cause interference. 
Since aeronautical communication and 
navigation systems differ from  each 
other in their susceptibility to interfer
ence, we treat them somewhat differ
ently throughout this document. See 
Appendix B for frequency uses of inter
est. We are confident that the Rules 
adopted today amply meet the criteria 
proposed by the Office o f Telecommu
nications Policy and the Federal Avia
tion Administration for cable television 
operation within the frequency bands of

2 We note that two parties did not make 
timely filings o f reply comments. Since these 
filings were received only a few days past 
the stated time for filings, and since we feel 
it important to take account of every pos
sible analysis of the Issues in this instance, 
we are granting late acceptance of these sub
missions.
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interest. As stated by the Office o f Tele
communications Policy, those criteria 
are that cable television operations in 
the critical frequency bands be permit
ted only when * * * * *  adequate discipline, 
standards, enforcement and equipment 
have been provided to ensure that inter
ference is not caused to safety o f life  
services.”  •

9. Actions taken today may be sum
marized as follows:

Postpone consideration o f frequency 
channelling plans until the feasibility of 
widespread (as compared to exceptional) 
operation o f broadband cable systems on 
some standard set o f frequencies used 
over-the-air by aeronautical radio serv
ices is established or refuted.

Require that certain relevant infor
mation be kept on file by the cable tele
vision operator and be filed with the 
Commission in case o f any use of bands 
108-136 and 225-400 MHz by cable tele
vision systems.

Require that any cable system using 
the bands 108-136 and 225-400 MHz pro
vide for regular monitoring of the cable 
system for signal leakage.

Require that all carrier signals must 
be offset in frequency from  aeronautical 
navigation and safety services operated 
within 111 km (60 nautical miles o f any 
portion o f the cable television system, 
unless a specific waiver is obtained from  
the Commission. Required frequency 
separation is 50 kHz in the bands 108- 
118 and 328.6-335.4 MHz and 100 kHz in 
the bands 118-136, 225-328.6, and 335.4- 
400 MHz.

Provide for increasing the 111 km ra
dius o f protection in cases where low al
titude service is actually provided be
yond that distance from the aeronauti
cal radio facility.

Provide for reduction or waiver o f the 
frequency separation requirements in 
individual cases.

Forbid transmission o f certain car
riers and other signal components with
in 100 kHz o f 121.5 MHz and within 50 
kHz o f 156.8 and 243.0 MHz.

Require compliance with all o f the 
above requirements by January 1, 1978.

These regulations w ill apply to all 
cable television systems making any use 
o f the specified frequency bands, re
gardless o f the size of the cable system 
and regardless of any other exemption 
from Rules o f this Commission on the 
basis o f system size.

10. In  the following two sections of 
this Report and Order we shall review 
major points made by various partici
pants in this proceeding and provide our 
evaluations. In  the final section we sum
marize some of our own analysis and 
discuss the possibility o f waivers to the 
rules we adopt today.
n . OVERALL PROGRAM RECOMMENDATIONS

11. Some of the parties filing com
ments in this proceeding proposed over
all regulatory programs which in their 
views would settle the immediate issues 
involved in preventing interference to

a Letter, Director Thomas J. Houser to 
Chairman Richard E. Wiley, September 16, 
1976, cited in the Notice in this proceeding.
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aeronautical radio systems without un
due disruption of cable television system 
operations. Other parties addressed only 
narrow aspects of the notice of proposed 
rulemaking, or had specific suggestions 
for certain actions they favored or op
posed. In  Section I I  of this Report and 
Order we summarize the major aspects 
o f three o f the proposals for overall reg
ulatory programs. These three are the 
proposals o f the Office o f Telecommuni
cations Policy, Executive Office o f the 
President (O TP ), the National Cable 
Television Association (N C TA ), and the 
Federal Aviation Administration (F A A ). 
For comparison, we note some relevant 
Canadian regulations. In  Section I I I  of 
this document we discuss one by one the 
major issues on which the various re
spondents offered views. Since we w ill 
consider frequency channelling plans at 
a later date, comments relating to fre
quency channelling plans w ill not be re
viewed in this document.

12. By letter dated September 16.1976. 
(Note 3, supra) the then Director of 
OTP, referring to the frequency bapds 
74.8-75.2, 108-136, and 225-400 MHz, re
quested “ * * * that these frequency 
bands be excluded from use by cable sys
tems until such time as adequate disci
pline, standards, enforcement and equip
ment have been provided to ensure that 
interference is not caused to safety of 
life  services.”  In  a second letter, dated 
April 4, 1977, submitted as comment in 
this proceeding OTP’s Acting Director 
suggested a number of specific steps by 
which those criteria could be met and 
cable television systems could continue 
to operate in those frequency bands, at 
least under some circumstances. OTP 
suggested that an interim solution be im
posed to assure that no interference 
occurs in the immediate future, that a 
cooperative research program be under
taken to explore propagation mecha
nisms for leakage signals, maintenance 
and enforcement procedures, and moni
toring techniques, and that “perma
nent” rules be based on that research. 
The research would identify minimum 
conditions under which cable systems 
could make use o f the critical bands. 
Then the relative feasibility o f extensive 
use o f the critical VHF bands could be 
compared with the feasibility of use of 
UHF frequencies or other transmission 
techniques.

13. The specific interim rules suggested 
by OTP, in addition to existing rules, 
were:

Require the cable operator to maintain 
a list o f carrier frequencies used by his 
system, in the . bands o f interest.

Maintain a frequency separation o f 50 
kHz (nominal) within the service volume 
(as defined by FAA) o f VOR and ILS 
systems in the bands 108-118 and 328.8- 
335.4 MHz.

Maintain a frequency separation o f 
100 kHz (nominal) within the service vol
ume (as defined by FAA) o f communica
tions facilities in the bands 118-136 and 
225-328.6 and 335.4-400 MHz.

Require that the above two require
ments be met by September 1, 1977, and 
January 1,1978, respectively.
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Require that in no case should the field 
strength due to single or multiple leakage 
sources exceed 10 microvolts per meter 
«*  * * in any useable aircraft environ
ment.”

Require that cable system operators 
must change carrier frequencies at their 
own expense in response to changing 
spectrum needs of the aeronautical safe
ty services.

Forbid the use of carrier frequencies 
at 121.5+0.1 MHz, 156.8±0.05 MHz, and 
234+0.05 MHz.

Require that cable systems maintain a 
tolerance o f +5 kHz in the bands 1 OS- 
136 and 225-400 MHz.

OTP also suggested that the lists o f 
carrier frequencies used by cable opera
tors must be available in the FCC, appro
priate FCC field offices, FAA, and OTP. 
This suggestion could be implemented by 
requiring that the cable operator supply 
the lists to this Commission, which would 
then make the further distributions.

The National Cable Television 
Association (NCTA)

14. The National Cable Television As
sociation (NCTA) proposes a five-point 
program which they believe w ill ensure 
“ * * * compatibility and protection to 
critical navigational and emergency fre
quencies without resorting to the drastic 
remedy of unnecessarily denying huge 
portions of bandwidth to certain users.” 
This program was fully supported in all 
comments filed by cable interests in this 
proceeding. The NCTA program does not 
specifically address the problem of in
terference to aeronautical voice com
munications, other than on the emer
gency frequencies 121.5, 156.8 and 243.0 
MHz. The text o f the NCTA filing does 
note, however, that because of more 
widespread use and also closer spacing 
(in frequency) of frequency assignments 
in the communications bands than in 
the navigation bands there is no single 
set of frequency assignments for cable 
use which would avoid nationwide any 
conflict with aeronautical frequency as
signments. NCTA suggests that the 
probability of interference (by cable to 
aeronautical communications services 
is low, and that the danger represented 
by any such intereference would be min
imal in any case. The NCTA five-point 
program is summarized here:

1. Each cable television system will 
maintain at its operating office a list of 
the carrier frequencies currently in use 
on the cable system.

2. Each cable system which operates 
carriers in the 108-118 MHz air naviga
tion band will operate with a minimum 
carrier offset of 25 kHz on those spe
cific frequencies used by air navigation 
facilities in their area.

3. Each cable television system which 
operates carriers in the frequency range 
of 118-174 MHz or 216-300 MHz shall 
offset appropriate carriers a minimum 
of 50 kHz from the emergency frequen
cies o f 121.5, 156.8 and 243.0 MHz.

4. NCTA supports the desirability of 
leakage monitoring, but asserts that fur
ther research is necessary to establish 
what leakage levels are tolerable. NCTA

does not feel that adequate standards 
governing the levels o f leakage from 
cable television systems can be deter
mined at this time. The levels needed to 
protect voice comunication to aircraft 
have not yet been established. NCTA 
supports a program of further research 
•in this area.

5. The limited frequency channelling 
plan outlined in points 1-3 above is said 
to be adequate to reduce the probability 
of interference to an absolute minimum. 
Hence a comprehensive frequency chan
nelling plan is unnecessary for the pur
pose of controlling interference and no 
such plan should be prematurely im
posed or considered in this proceeding.

Federal Aviation Administration
15. By letter of May 2, 1977, to the 

Chairman of this Commission, the Fed
eral Aviation Administration expressed 
its recommendations for preventing in
terference by cable television systems. 
The letter was received after the stated 
deadline for filing Reply Comments. 
However, because of FAA’s clear interest 
in the resolution of these issues it is im
portant that its views be examined and 
made part of the record in this proceed
ing. The FAA’s proposed resolution of 
the issues is quoted here:

Remove and ban all CATV operations In 
the 108-136 MHz and 225-400 MHz radio 
frequency bands until:

Adequate regulations and leakage moni
toring devices are developed.

I t  is demonstrated that such rules and 
regulations are enforceable.

Assurance is established that faulty CATV 
systems can be shut down immediately when 
Identified.
(Emphasis in original).

Canadian Regulations
_ 16. For comparison with proposals of 
parties in this proceeding and with the 
rides we are adopting, we include here 
a brief resume of requirements imposed 
by the Canadian Department of Com
munications for operation in the band 
108-136 MHz by Canadian cable systems. 
The Canadian regulations were men
tioned by several parties filing in this 
proceeding, and are useful for compari
son purposes. The Department of Com
munications forbids the use of the band 
108-118 MHz by cable systems for any 
purpose. In  the band 118-136 MHz 
(cable channels A, B, and C) a minimum 
frequency offset of 70 kHz from the fre
quency of communications facilities 
operated by the Canadian government 
“ in the same general area” is required. 
“Frequent”  measurements of cable signal 
frequencies are also required. In  the 
event of future radio assignments that 
put a cable system in conflict with the 
frequency offset requirement, the cable 
operator is required to adjust his fre
quencies accordingly, at the cable opera
tor’s expense. There restrictions apply to 
narrow band pilot carriers as well as to 
any other type o f signal.

ra . DISCUSSION OP ISSUES 

Evaluation of Danger
17. A number of respondents gave their 

views about the degree of danger repre-

FEDERAL REGISTER, V O L  42, NO. 158— TUESDAY, AUGUST 16, 1977



RULES AND REGULATIONS

sented by unrestricted cable television 
operations within the aeronautical navi
gation and safety bands. On one hand, 
Aeronautical Radio, Inc. (ARINC ) and 
The A ir Transport Association of Amer
ica (ATA ) assert that “As the Harrisburg 
incident dramatically demonstrated, 
cable television systems can render aero
nautical communications unusable.” 
NCTA, on the other hand, asserts that 
“ * * * there is virtually no condition 
under which CATV leakage can disrupt 
the intelligibility o f the communications. 
It  can, however, under certain circum
stances cause a temporary annoyance in 
areas where leakage would cause the 
squelch of an aircraft receiver to be 
tripped.”

18. To the best of our knowledge, the 
ARINC/ATA assertion is somewhat ex
aggerated. We are well aware that in 
Harrisburg, cable signal leakage caused 
the opening o f squelch circuits in sev
eral locations in the airspace when there 
were no transmissions intended for re
ception by aircraft.4 However, we are un
aware o f any report which indicated that 
there was any degradation caused by the 
cable signal leakage to desired signals 
transmitted from a ground station to 
aircraft. We also note the unusual prac
tice of using four separate and independ
ent signal sources for the pilot carriers 
on the cable system, which existed at' 
Harrisburg. This meant that once the 
squelch circuit was opened by the un
desired leakage signal, the aircraft pilots 
heard annoying whistles which would 
not have occurred had there been only 
a single pilot carrier signal generator. 
We also note that signal leakage from 
the Harrisburg cable television system 
was far in excess of leakage Which can 
be expected from modem cable systems 
maintained in a routine fashion using 
currently available leak detection tech
nology. Thus it is fa ir to say that (1) the 
radiation which occurred in Harrisburg 
did demonstrate that cable signal leak
age can cause "harmful interference” , 
'since distracting noises may be con
sidered harmful to the function of aero
nautical safety radio services, but (2) 
the probability of actual degradation of 
aeronautical communications from a 
reasonably well maintained cable sys
tem is still remote, as we anticipated in 
our 1972 Cable Television Report and 
Order,® and no such actual degradation 
has yet been identified in practice.

19. Our own analysis (See Appendix A 
of this document) suggests that there 
may be two mechanisms Whereby a cable

* In April, 1976 pilots reported extraneous 
noises on 118.25 MHz, a frequency used for 
an airport approach control service at Harris
burg. The interference was determined to be 
due to multiple major leakage sources in the 
Harrisburg cable television system, which 
was using the same frequency for separate 
pilot carriers signals in four separate sec
tions o f the cable system. The operator of 
the cable system (Sammons Communica
tions, Inc.) cooperated fully with Commis
sion and FAA staff to eliminate the inter
ference as soon as it was determined to be 
originating from the cable system.

6 Cable Television Report and Order, 36 
FCC 2d, 143 (1972).

television system could degrade the qual
ity of aeronautical communications serv
ices: (1) By gross neglect o f signal leak
age problems in the cable system, leading 
to a very large number of typical cable 
system leakage sources, or (2) by the 
occurrence o f one or more complete 
breaks in the outer conductor o f the ca
ble itself. I t  is not at all clear that the 
first o f these mechanisms could ever 
cause fields large enough to degrade com
munications at aircraft altitudes. But 
even if such degradation were possible, 
it would develop over a significant period 
of time (months or possibly years). Thus, 
relatively minor forms of interference 
such as opening squelch circuits would 
occur well before actual communication 
degradation developed, and under our 
Rules the offending cable system would 
be required to eliminate the interference 
or cease operations on the aeronautical 
frequency, immediately upon detection 
of any interference endangering the 
functioning of aeronautical safety serv
ices.

20. The second mechanism by which 
degradation could occur causes us more 
concern. Interference due to this second 
type of leakage has yet to be observed in 
practice. Its probability is very likely to 
be low, but is unknown. However, on the 
basis o f measurements made by the U.S. 
Department of Commerce, Office o f Tele
communications6 and by the Canadian 
Department o f Communications7 we es
timate that it would indeed be possible 
to cause degradation to aeronautical 
communications on the same frequency 
in the immediate neighborhood of such a 
major cable break. Therefore, pending 
further research and experience, we do 
not find it proper to permit operation of 
a cable system on the same frequency as 
a local aeronautical safety service unless 
the cable television system can demon
strate a reliable mechanism for detecting 
such complete breaks should they occur, 
and for immediately terminating cable 
transmissions on the affected frequency 
or frequencies.

21. Both Warren L. Braun, a cable tel
evision consultant and manufacturer of 
cable television test equipment, and 
NCTA have supplied some quantitative 
analysis o f the potential for interference 
to communications services due to large 
numbers o f cable television leakage 
sources. These quantitative models, to
gether with measurements made by the 
Office o f Telecommunications and the 
Canadian Department o f Communica
tions, are very helpful in estimating the 
degree of threat to radio systems under

•Electromagnetic compatibility o f simu
lated CATV signals and aircraft navigation 
receivers, OT Report 74-39 (Tom Harr, Jr., 
Eldon Haakinson, and Sueki Murahata, 
1974); Radiating aerial coaxial cable meas
urements, OT Report 75-73 (Tom  Harr, Jr. 
and John Juroshek, 1975); Flight tests meas
uring compatibility o f simulated CATV and 
VOR signals, OT Report 75-75 (John R. Juro
shek and T. Harr, Jr., 1975).

7 A study o f potential RP interference to 
aeronautical radio navigational aids, Cana
dian Department of Communications Tech
nical Report BTRB-5 (L. Chwedchuk, R. 
Poirier, and L. Walker, 1974).
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various assumptions and possible regu
lations. We note that the models and 
analyses presented by Braun and NCTA 
have not been challenged by other par
ties filing in these proceedings, except 
insofar as the NCTA analysis (in reply 
comments) builds upon and does differ 
hi some respects from Braun’s analysis.

22. Both models are based on calcula
tion of fields produced at aircraft alti
tudes from numbers o f leakage sources 
producing various magnitudes of radia
tion fields. Distribution, number, and 
magnitude o f fields produced by leakage 
sources are assumed. The assumptions 
seem generally conservative. Braun con
cludes on the basis o f his own field ex
perience that it is realistic to construct 
cable television trunk and distribution 
plant (and presumably to maintain 
same) such that signal leakage is well 
within radiation limits currently pre
scribed by this Commission. He further 
asserts that it is feasible to upgrade most 
older trunk and distribution plant to the 
same standards. I f  so, then there would 
be no threat of interference from trunk 
and distribution systems except possibly 
in the case o f accidents which could 
cause complete breaks in the cable.

23. The same field experience, how
ever, leads Braun to conclude that it may 
not be possible to make similar state
ments about subscriber drop portions of 
the cable television plant. He then pro

ceeds to construct a mathematical model
of how multiple leaks in subscriber drops 
might combine to give interference fields 
at aircraft altitudes. Based on his as
sumptions, for which the reader is re
ferred to Braun’s filed comments, an air
craft receiver at 1000 meters (approxi
mately 3,300 feet) above a 3.14 square 
kilometer area containing an assumed 
collection of 2,000 leakage sources of 
various magnitudes would experience an 
interference potential o f at most 0.89 
microvolts at its input terminals. This is 
to be compared to a signal potential of 
at least 2 to 5 or more microvolts re
quired to open the squelch circuits on 
aircraft receivers.

24. The NCTA analysis provided in 
reply comments is based on analysis 
somewhat similar to that of Braun, but 
using different assumptions and param
eters. In  NCTA’s model a subscriber 
drop connected to a well matched di
pole antenna is estimated to produce a 
field of 5.8 microvolts per meter at 300 
meters ( 1,000 feet) above the dipole. 
Such a leakage field from a subscriber 
drop is unlikely, but could happen in 
rare instances. To illustrate the effects 
of multiple leaks, NCTA calculates the 
combined effect of 1013 similar leaks 
spread over a model which approxi
mately represents a 200 mile cable plant. 
The result is an estimate 6f  about 27 m i
crovolts per meter from the 1013 leak
age fields combined. We have drawn upon 
NCTA’s model to make some of our own 
estimates of combined radiation fields, 
as discussed in Section TV and Appendix 
A of this document.

25. Evaluation of the threat to the 
radionavigation services (Instrument 
Landing System (ILS ) and VHP Omni
range (V O R )) is somewhat different. It
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is very difficult for an interfering sig
nal to interfere inadvertently with the 
navigation services. It  is necessary for 
the interfering signal not only to achieve 
a certain field strength at the aircraft 
relative to that of the desired signal, but 
also for the interfering signal to be su
perposed with an accuracy of a few hertz 
on certain frequencies critical to the 
navigation service. The probability of a 
cable signal having exactly the right fre
quency and stability to interfere with 
TT.fi or VOR operations must be admitted 
to be banishingly small. However, the 
consequences of such interference, 
should it occur, are potentially so great 
that we feel compelled to forbid cable 
transmissions on frequencies which con
ceivably cause such interference to ILS 
or VOR systems operating in the neigh
borhood of the cable television system.

26. In  trying further to place the 
threat to aeronautical radio services 
from cable television leakage in context, 
NCTA suggests that aeronautical radio 
services have always operated in an en
vironment of less than perfect reliability. 
Both NCTA and the Community Antenna 
Television Association (CATA) quote 
figures o f some 6,000 or more instances 
o f interference to aeronautical radio 
from non-cable sources over the last 
twenty-five years, which have produced 
only the one (Harrisburg) reported in
stance o f cable originated interference. 
We are unable to verify those figures, but 
our own records do show 608 complaints 
o f aeronautical radio interference from 
July 1, 1974 through December o f 1976.® 
O f those complaints the sources of 
which were identified (474 identified), 
the largest number (182) were due to co
channel interference from other aero
nautical service transmitters. Other in
terference sources included intermodula
tion of products o f high power broadcast 
signals, citizens band radio, and various 
electrical equipment.

27. Thus NCTA, CATA, and other re
spondents making similar arguments are 
correct in maintaining that cable tele
vision has historically been a relatively 
insignificant source of interference to 
aeronautical radio. But we would sug
gest that that historical performance, 
commendable as it is, may have been 
partly because at least until recently 
there have been very few instances of 
simultaneous use o f the same frequency 
by cable systems and nearby aeronauti
cal radio services. It  has only been in 
the last few years that FAA has been 
making communications radio frequency 
assignments at 50 kHz (and even more 
recently at 25 kHz) intervals, thus plac
ing aeronautical radio services on fre
quencies traditionally used as carrier 
frequencies for cable television signals. 
As far as we know, there has never been 
coincidence of a cable television carrier 
frequency with an air navigation fre
quency.

28. Clearly, the major reason for for
mulating the rules we adopt today is not 
to solve an existing problem of crisis pro-

8 A summary o f these records Is filed as 
part o f the record In this proceeding.
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portions. Rather, we adopt these restric
tions because we expect that the near 
future is likely to bring more cable tele
vision systems, more extensive use of 
midband frequencies as pay television 
and other new services become feasible 
and marketable, and ait the same time 
more frequent use by FAA o f 50 kHz and 
25 kHz intervals for assignments in the 
communications services and perhaps 50 
kHz intervals in the navigation services. 
We are firm ly convinced that it is in the 
best interests o f the cable industry itself 
as well as the public at large to begin 
serious preparations for these new con
ditions before large numbers o f cable 
systems desiring to use midband fre
quencies are built without having the ca
pability to fully protect aeronautical and 
marine navigation and safety services 
from harmful interference. We cannot 
say with certainty whether the ultimate 
answer w ill lie principally with superior 
leak detection techniques, with use of 
other frequency ranges such as the UHF 
bands, or with new transmission tech
nologies such as optical waveguides. But 
we are certain that such interference 
can be prevented, and we find that long 
delays in implementing necessary pre
ventative measures would not be in the 
interest of the public or the cable televi
sion industry.

29. W ith respect to M ATV as well as 
cable television systems not nominally 
utilizing the critical frequency bands, 
tiie comments o f Clifford B. Schrock 
point out a potential problem not ad
dressed in our notice o f proposed rule 
making. He suggests that, particularly in 
the case o f M ATV systems operating at 
higher power levels than are utilized in 
cable television systems, it is possible 
that signals may be picked up off the 
air, amplified and re-radiated. In  this 
manner an aeronautical radio signal 
could very well interfere with itself 
through the medium of the MATV/ 
CATV system. Indeed, if this mechanism 
is real, it is one o f the few conceivable 
ways to cause harmful interference to 
ILS  or VOR radio-navigation systems. 
U.S. and Canadian studies have shown 
that VOR and ILS systems are quite in
sensitive to interference at frequencies 
even slightly (a few hertz) removed from 
certain critical frequencies within the 
signal bandwidth. One o f the few ways, 
to. obtain an interferring signal having 
the requisite stability on exactly the right 
frequency would be to receive the desired 
signal, amplify it, and re-radiate it with
out changing its frequency. Since cable 
television systems generally have to use 
filters and traps to obtain narrow band 
signals for processing and transmission 
on the cable, there seems little likelihood 
of such re-radiation from cable televi
sion systems. We w ill urge that any co
operative research program to investi
gate interference mechanism in these 
bands should address this problem in 
more detail. In  the meantime, since we 
have not identified such interference in 
the past, we w ill rely on our standards 
and authority under Part 15 and other 
parts of our Rules to deal with such in
terference should it occur. Therefore the

rules we adopt today w ill not be consid
ered applicable to MATV and other tele
vision delivery systems, that do not fa ll 
under our definition o f cable television 
systems.

Frequency Offsets
30. Just as in the evaluation of the 

threat presented by cable television leak
age signals, it is necessary to consider 
the case of navigation services (ILS  and 
VOR) separately from the communica
tions services. First let us examine the 
navigation case.

31. Based primarily on the studies by 
the Office o f Telecommunications9 and 
the Canadian Department o f Communi
cations,10 NCTA suggests a minimum off
set o f 25 kHz between video carriers and 
the carrier frequencies of ILS and VOR 
services. Such a step would not be diffi
cult, since NCTA’s investigations uncov
ered no cable systems operating closer 
than 150 kHz (nominal) to a presently 
assigned ILS  or VOR frequency in the 
vicinity o f the cable system, and the 
usual cable video carrier frequencies are 
50 kHz (nominal) removed from any fre
quency that would be assigned under 
present procedures of FAA. OTP, on the 
other hand, suggests a frequency offset 
o f a nominal 50 kHz, with a frequency 
tolerance o f ±5  kHz.

32. We agree that Canadian and U.S. 
measurements indicate that 25 kHz is a 
safe offset. But there apparently is some 
question at this time about possible inter
ference from a signal offset precisely 
19,920 Hz from the carrier frequency of 
a VOR service. We believe this question 
should be answered before cable systems 
are allowed to operate as close as 5.08 
kHz to the frequency in question. Fur
thermore, there is no clear need at pres
ent for such small frequency offsets, 
since traditional cable frequency usage 
and FAA’s present assignment practices 
for ILS/VOR services already provide 50 
kHz offsets. Therefore, to provide an ex
tra margin o f safety we are specifying 
that the required minimum offset (ex
cept in case o f waivers) w ill be 50 kHz, 
at least until the existence o f (1 ) the 
need for smaller offsets and (2) research 
showing that such lesser offsets are safe 
even without the special precaution of a 
waiver process.

33. In  the case of voice communica
tions services, OTP suggests an offset of 
100 kHz nominal, with a tolerance of 
±5  kHz. NCTA expresses the view that 
the use o f frequency offsets is not prac
tical as a universal solution in the case 
o f voice communications frequencies, 
because FAA assignments fa ll on fre
quencies used by cable systems and can
not be avoided by any universal choice 
o f cable frequencies. As noted previously, 
NCTA also asserts that there is no cir
cumstance under which *** * * serious 
degradation or obliteration o f aircraft 
voice communications (could) occur.” 
Finally, NCTA argues that a frequency 
separation of 50 kHz would be quite ade
quate in any case.

» See footnote 6. 
10 See footnote 7.
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34. We agree that there is no univer
sal solution based on a particular choice 
of frequencies for all cable systems. We 
also would agree that the chance o f 
degradation o f communications signals 
is small, but as pointed out previously 
we do believe it could occur in a local 
area in the case o f a complete separa
tion of the outer conductor o f a cable. 
Therefore, some offset is desirable. Ex
amination of our own records and cur
rent aeronautical maps indicates, how
ever, that there w ill be only a few cases 
where the OTP suggested offsets w ill 
lead to a conflict between cable and 
aeronautical use o f the same frequencies. 
We believe that these situations can be 
handled adequately on an ad hoc basis, 
either by moving the cable frequency 
or through a waiver process undertaken 
after careful examination o f the cable 
system’s design and leakage perform
ance. Waiver criteria are discussed in 
Section IV  of this document.

35. NCTA supports the suggestion that 
50 kHz offsets would be adequate by two 
arguments. First, NCTA notes that the 
Radio Technical Commission for Aero
nautics (RCTA) standards for aeronau
tical communications receivers specify 
that tiie response of receivers should be 
down by 40 dB at ±10 kHz relative to 
the desired carrier. I f  such performance 
were indeed the case in practice, then 
probably an actual frequency separation 
o f 10 kHz would be adequate. But NCTA 
further notes that Canadian Department 
o f Communications measurements u in
dicate that actual receiver performance 
may not be that good. The particular 
receiver examined by the Canadian lab
oratory was, however, less sensitive by 
30 dB at a frequency ±50 kHz from  the 
desired carrier. Using that date NCTA 
concludes that it would require a mas
sive leak of 3,000 microvolts per meter 
at 3 meters from the cable to open the 
receive squelch circuit at altitude o f 100 
feet, with a 50 kHz offset. This corre
sponds to a leak o f approximately 30,000 
microvolts per meter at 3 meters to open 
a squelch circuit at 1,000 feet altitude, 
which is the minimum altitude per
mitted by FAA over densely populated 
areas. We note that a more typical “ma
jor” leak in a cable is around 400 micro
volts per meter at 3 meters. On the basis 
o f power addition it would require about 
5,625 such leaks all within 1,000 feet o f 
the aircraft to open the squelch circuit 
o f such a receiver, clearly an unlikely or 
impossible circumstance for a cable sys
tem.

36. Thus we conclude that NCTA is 
correct that 50 kHz actual separation is 
sufficient, insofar as the receiver charac
terized by the Canadian Department of 
Communications is typical o f those in 
the air today. But we do not know that 
this is the case. Therefore, we are for 
the time being adopting the 100 kHz 
separation suggested by OTP, out of an 
abundance of caution, until research can 
fill the gaps in our knowledge. We take 
this opportunity to note, however, that 
there do exist standards for aeronauti-

11 See footnote 7.
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cal communication receiver perform
ance. We are concerned about the fu ll 
and efficient use o f the electromagnetic 
spectrum, and note that fu ll use of cable 
television and other nominally non
radiating systems can reduce pressures 
on over-the-air spectrum usage. There
fore, we hope that aeronautical receiver 
performance w ill be improved as quickly 
as possible to meet the RTCA or other 
appropriate standards. This w ill not only 
permit FAA to prescribe lesser frequency 
separations for aeronautical services 
themselves, but w ill reduce the burdens 
which must be borne by unrelated serv
ices in order to protect the integrity of 
the aeronautical radio services.

37. The OTP suggestions for frequency 
separation requirements were phrased 
in terms of nominal separations (50 and 
100 kHz) with a frequency tolerance of 
±5  kHz. NCTA questions the need for 
such a small tolerance lim it. Since it w ill 
be rare (if ever) that a cable operator 
w ill have to worry about separation from 
frequencies both higher and lower than 
a system carrier frequency, we have 
chosen to state frequency separation re
quirements in terms o f minimum sepa
rations, leaving to the cable operator the 
choice o f whether to operate close to the 
frequency separation lim it with a small 
tolerance or to operate with less strin
gent tolerances but at a frequency sep
aration large enough to assure that the 
minimum separation w ill always be 
maintained. We are, however, imposing 
a maximum tolerance of ±25 kHz, cor
responding to the tolerance now imposed 
on all Class I  cable television signal« in 
any band.

38. Finally, we note OTP’s suggestion 
that the criterion for determ ining wheth
er a cable system is subject to frequency 
separation requirements should be 
whether the system is within the “serv
ice volume” of the relevant aeronautical 
radio service, as that term is defined in 
certain Orders o f the Federal Aviation 
Administration.“  Although this would be 
a rational criterion, we find several 
practical problems with its adoption. 
First of all, these FAA orders are not 
readily available to cable operators. Also, 
the radii o f various aeronautical radio 
services vary over a range of 10 to 150 
nautical miles, depending on the type of 
service and other factors. Thus, it would 
be difficult for a cable operator to deter
mine whether or not his system was sub
ject to the frequency separation require
ments. Such confusion and uncertain
ties would not add to air traffic safety. 
There is still another characteristic o f 
the service volume definitions that 
makes service volume an awkward cri
terion. That is, the service volumes are 
generally cylinders o f a given radius ex
tending from ground level upward to 
some maximum altitude. These radii are 
quite large—up to 150 nautical miles—

“ The "service volume” for an aeronauti
cal radio service Is a volume In airspace, 
usually but not always cylindrical, within 
which it is expected that there will be a 
usable signal at all points within the limits 
o f Intended service. See FAA Order 6050.4A, 
Chapter 1, paragraph 2.
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for services designed to be used at high 
altitudes. Since any interference from 
cable television systems would occur pri
marily at low altitudes such as 300 to 
3,000 meters (1,000 to 10,000 fee t), there 
seems no reason to protect the entire 
service volume for services designed for 
use at altitude of, say, 5,400 meters 
(18.000 feet) or more.

39. The radii of FAA service volumes 
for services designed to be used at low 
altitudes (up to 1500 meters, or 5,000 
feet) range up to 30 nautical miles. Serv
ices designed for use up to 7500 meters 
(25,000 feet) have service volume radii 
ranging up to 60 nautical miles. We have 
therefore chosen a figure of 111 kilome
ters (60 nautical miles) as the criterion 
for judging whether or not a cable sys
tem is close enough to an aeronautical 
radio station to bring about the imposi
tion of frequency separation require
ments. In  special cases where FAA serv
ice volumes are extended beyond 60 nau
tical miles for low and moderate a lti
tude services, or in cases where FAA in
structs pilots that services designed for 
high altitude use are in fact to be used 
at altitudes o f less than 4500 meters 
(15,000 feet) at distances greater than 
60 nautical miles, special arrangements 
may be made with affected cable sys
tems. Such arrangements mav be made 
quickly by formal Order of this Com
mission, i f  necessary. On the other 
hand, a cable system might have un
necessary restrictions imposed upon it 
by such a criterion (60 nautical m iles). 
For example, the service volume o f In 
strument Landing System (ELS) services 
may extend only 10 nautical miles in 
certain directions. In  such cases, which 
should be very few in number, specific 
waivers could be issued to the cable op
erator. In  general, however, we believe 
our criterion of 60 nautical miles sepa
ration is both safe and administratively 
feasible for all users of the affected 
frequencies.

40. As several of the comments indi
cated, there are three communication 
frequencies that should be dealt with 
separately. They are the three emer
gency communications frequencies at 
121.5, 156.8, and 243.0 MHz. A ll three of 
these frequencies carry emergency com
munications. As a result nommnnlrrati^ s  
may originate from unusual locations 
and from very low powered portable 
units. In view o f these special circum
stances we feel it is appropriate to com
pletely forbid transmission o f certain 
carriers and other signal components at 
these frequencies, including appropriate 
offsets to provide guard bands of 100 
kHz about the frequency 121.5 MHz and 
50 kHz about the frequencies 156.8 and 
243.0 MHz.

Power Limitations
41. Our notice o f proposed rule making 

proposed that lim iting the power of cable 
television signals iri the navigation 
bands might prevent interference should 
signal leakage occur. Most parties com
menting were in agreement that power 
limitation is not the proper technique for 
preventing interference. NCTA pointed 
out, for example, that lower maximum
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power levels would require closer spac
ing of amplifiers. Thus the average power 
level (averaged over the entire length of 
cable plant) might not change very 
much, and multiple leakage sources 
might produce fields o f about the same 
magnitude as with higher maximum 
powers. Clifford Schrock, GTE Sylvania 
Incorporated (G T E ), and the New York 
State Commission on Cable Television 
did recommend power limitations. But 
two out o f those three recommended lim
its as high as or higher than powers nor
mally used now in  the cable industry. We 
see three major reasons for our decision 
to rely on frequency separations and 
leakage monitoring rather than power 
limitations: ( 1 ) power reduction is not 
feasible without major rebuilding of most 
cable television system; (2) power lim i
tations would be difficult if not impossible 
to effectively enforce, being subject to ac
cidental maladjustments which could go 
undetected for some time; and above all,
(3) power limitations would probably be 
ineffective in preventing interference if 
multiple leakage did occur at a critical 
frequency.

Monitoring
42. In  our Notice we proposed the im

position of monitoring procedures to as
sure that signal leakage would be kept 
under control, particularly in bands out
side the television and PM radio broad
cast bands. OTP’s proposed procedures do 
not include monitoring, since exclusion 
from critical frequency bands is adequate 
protection. However, we feel that moni
toring is an important part o f the rules 
we adopt today for two reasons: (1) We 
are imposing frequency offsets only out to 
111 kilometers (60 nautical m iles), cor
responding to the service volumes of 
moderate altitude radio services, rather 
than out as far as the 150 nautical miles 
corresponding to certain high altitude 
services. Thus we believe that some form 
of monitoring program is appropriate to 
assure that leakage does not get so far 
out o f control that interfering fields 
could extend up to the higher altitudes.
(2) FAA frequency assignments are sub
ject to change on short notice. To the ex
tent that waivers or reduction of fre
quency offset requirements are needed 
and feasible, it would be in the best in
terests o f both the cable system operator 
and the public served by the cable system 
to have a pre-existing set o f monitoring 
procedures and a high system integrity. 
Then, in case o f a sudden conflict (or an 
anticipated conflict) with an aeronauti
cal radio service a decision one way or 
the other about a waiver could be made 
much more quickly.

43. NCTA fully supports the concepts 
of monitoring to keep leakage under con
trol. However, NCTA believes that there 
is now insufficient knowledge to design an 
optimum monitoring program, and that 
a test program to develop such knowledge 
should be instituted. GTE Sylvania In 
corporated assert that the monitoring re
quirements proposed in the notice would 
be burdensome to cable operators. We 
agree that it is not possible at this time 
to specify any monitoring program which
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is at the same time fully effective and not 
unduly burdensome for all cable systems. 
Therefore, we are imposing at this time 
only the requirement that all systems 
using any frequency or frequencies in the 
aeronautical radio bands must employ 
some type of routine monitoring system 
which w ill assure that all portions of the 
cable system w ill be effectively searched 
for leakage fields of magnitude 20 micro
volts per meter at a distance of 3 meters 
from the cable at least once per year. We 
do not feel that this requirement w ill be 
burdensome for any system large enough 
to have use for those frequency bands, in 
view o f the apparent effectiveness, low 
cost, and ease of use of contemporary leak 
detection technology. Note that we do not 
require that the search for leakage 
sources must actually take place 3 meters 
from the cable at all locations—it is only 
required that whatever leakage detection 
method is used, it must be capable of de
tecting leaks which produce fields o f 20 
microvolts per meter at the 3 meter dis
tance. We do hope that a research pro
gram, together with field experience we 
hope to gather in the near future, w ill 
provide information which w ill either en
able us to make our monitoring require
ments more specific or w ill give guidance 
as to acceptable variations.

44. We note particularly comments on 
monitoring filed by the Office o f Cable 
Television, Department o f Public U tili
ties, State of New Jersey (O C T ). OCT re
ports investigation of signal leakage de
tection methods introduced by two man
ufacturers of cable television test equip
ment, Mid State Communications, and 
Comsonics. OCT concludes that effective 
“ constant” surveillance methods can be 
devised using either o f the two systems. 
OCT further suggests that the details of 
the monitoring schemes to be followed 
should be approved separately for each 
cable television system, since different 
cable system configurations may require 
different approaches. It  is further sug
gested that the cost of monitoring sys
tems is small compared to the potential 
impact o f banning operations completely 
on certain cable channels. Finally, OCT 
suggests that all cable television systems 
should be required to perform monitor
ing, not just those operating in the criti
cal air navigation and communications 
bands.

45. There may be many effective mon
itoring schemes for individual cable tele
vision systems. This is good reason for 
adopting a flexible monitoring require
ment as we are doing today. We do not 
feel, however, that there is sufficient 
reason to adopt the final OCT suggestion 
and require continuous monitoring in 
bands other than those used for air 
navigation and safety services. Our defi
nition o f harmful interference, which 
is consistent with that o f the Interna
tional Telecommunications Union, recog
nizes a difference between safety serv
ices and non-safety services in evaluat
ing “harm.” In  the case o f safety serv
ices, “harm” includes any endangering 
o f the functioning o f the radio system. 
In  the non-safety services, serious degra

dation, obstruction or repeated interrup
tion is a necessary condition for “harm.” 
Therefore, although American Broad
casting Companies, Inc. and the Associ
ation of Maximum Service Telecasters, 
Inc. also would like to see additional 
protection o f broadcast services from 
interference, we have no evidence at this 
time that a universal requirement for 
continuous monitoring is necessary to 
prevent widespread “harmful interfer
ence” to those services.

46. We do note that good system in
tegrity brings to cable system operators 
benefits beyond prevention of interfer
ence to radionavigation and safety serv
ices. These benefits include higher sys
tem reliability and fewer service calls, 
and protection o f cable signals them
selves from interference due to ingress 
o f manmade electrical noise, strong 
broadcast signals, and other sources of 
interference. Therefore, we expect that 
the practice o f more or less continuous 
monitoring w ill increase. But we do not 
see the necessity for this agency to man-

-date such monitoring in all cases at this 
time.

47. We note here that our approach 
o f relying on frequency separations and 
monitoring avoids the necessity o f de
tailed examination by the regulatory 
agency o f possible mechanisms for leak
age and specific techniques for avoiding 
and repairing leakage. Thus, the sugges
tion of Schrock and certain staff mem
bers of the Cable Television Information 
Center (CTTC) that converters or traps 
be required at all subscriber drops, the 
suggestion o f CTIC that grounding ac
cording to the National Electrical Code 
be required to eliminate at least one 
source of leakage, and the suggestion of 
New Jersey’s OTC that cable system per
sonnel should be licensed need not be 
addressed in detail. We have no doubt 
that traps and converters, and quite pos
sibly grounding of subscriber drops as 
well, would reduce interference. Licens
ing may or may not improve the quality 
of cable television technical staffs. How
ever, we feel that by adopting “per
formance” standards rather than “de
sign” standards, we can properly leave 
to the cable television industry and the 
individual operators the development 
and application o f techniques to meet 
our performance standards.

Enforcement
48. OTP, FAA, ARINC/ATA, and other 

respondents rightly point out that en
forceability is an important factor in the 
choice of rules to prevent interference. 
ARINC/ATA point out the limitations of 
cease and desist orders as enforcement 
tools, due to the possibility o f long delays 
in implementing cease and desist orders. 
ARINC/ATA also suggest that forfeiture 
authority is needed to enforce the rele
vant standards, and suggest that the 
rules we adopt should include explicit 
authority to require termination of op
eration of appropriate portions o f cable 
television systems in case harmful in
terference should occur. NCTA and 
CATA, on the other hand, oppose the 
adoption of rules that would give FCC
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field personnel explicit authority to shut 
off offending cable television operations 
and require that operations not be re
instituted without permission o f the FCC 
personnel.

49. We agree that forfeiture authority 
would be helpful in enforcement o f 
standards to prevent interference. How
ever, in the case that interference to air 
navigation and safety services does ac
tually occur, this Commission ultimately 
has the same authority to demand termi
nation of the offending cable television 
system that it has in the case of other 
types o f interference sources. And we 
further agree with ARINC/ATA and 
other respondents making similar com
ments that such authority should be ex
plicit in our cable television rules and 
regulations. Therefore, such provisions 
are included in the Rules we adopt today.

50. We cannot agree with NCTA that 
such authority in the hands o f our field 
personnel is likely to lead to significant 
delays in the reinstitution o f service and 
perhaps even delay solution o f the in
terference problem. In  the first place, we 
are confident that conscientious imple
mentation by cable operators of the 
rules we adopt today w ill prevent any 
interference to the aeronautical serv
ices. Secondly, on the basis o f our ex
perience at Harrisburg we would expect 
fu ll and complete cooperation between 
our field personnel and cable operators 
toward rapid solution o f the problem and 
reinstitution o f service. The authority to 
“order”  does not preclude complete co
operation o f FCC personnel with a cable 
operator who is attempting in good faith 
to solve an interference problem and 
restore service. Therefore we are writing 
into the cable television rules authorities 
similar to those which our field person
nel now have relative to certain other 
potential sources o f interference, such as 
industrial heating equipment.

51. Schrock suggests grandfathering 
existing operations in these bands, with 
the proviso that grandfathered systems 
should later be cleared to continue such 
operation if appropriate safety criteria 
are met. Schrock would require immedi
ate notification o f FAA and FCC of ex
isting uses in these bands, and would 
impose some form of monitoring to de
tect major signal leakage. We prefer not 
to use a grandfathering approach as 
such, feeling that prior use in no case 
entitles a system to operate in a manner 
which provides a threat to air traffic 
safety. However, we are allowing a 
transition period during which existing 
operations can be brought into conform
ance with the new rules. We" are requir
ing notification of frequency uses, by 
means of timely filing o f our annual 
Form 325. But we are assuming for our
selves the responsibility o f informing 
FAA, OTP, our own field offices, and 
other affected agencies as appropriate 
about such operations. We go further 
than Schrock in that we require monitor
ing capable o f detecting electromagnetic 
radiation at the level o f the Commis
sions standard (20 microvolts per meter 
at 3 meters from the cable, in the fre-
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quency range 54-216 MHz) rather than 
merely being able to detect “major” 
breaks.

52. OTP suggests that the “ interim” 
restrictions be effective in September, 
1977 in the navigation aid bands and 
January, 1978 in the voice communica
tions bands. Since we know of no in
stance o f conflict with navigation serv
ice frequency usage, and since the fre
quencies traditionally used for pilot car
riers and for television signals in the 
navigation bands would not produce con
flicts with frequencies currently assigned 
to radio navigation services, we see no 
compelling reason to set different effec
tive dates for complilance in the two sets 
o f frequency bands. We also note that 
the required information on frequency 
usage w ill be sent to us in the normal 
course o f events, by means of Schedule 
2 o f FCC Form 325, during the fa ll of
1977. Therefore, we find it appropriate 
to allow existing systems until January 1,
1978, to notify the Commission of their 
use o f these bands and to bring their 
operations in compliance with the new 
restrictions.

53. OTP also suggests that the Com
mission “ * * * discourage additional 
use * * * ”  o f the navigation bands by 
cable systems. In  practice, the rules we 
adopt today may well discourage certain 
uses of the navigation bands. But our 
purpose is not to discourage use of the 
bands. To the extent it is not safe to 
use those bands, such use should simply 
be forbidden. To the extent such use is 
safe, there is no reason to discourage it. 
We adopt today rules which we believe 
to be quite amply conservative to pre
vent harmful interference. We would 
note, however, that any new uses of the 
bands in question are initiated at the 
risk of the cable operator. I f  future re
search should in any way identify areas 
where today’s restrictions should be 
tightened rather than relaxed, cable op
erators would of course have to conform 
to appropriate new restrictions without 
any expectation of any grandfathering 
on the basis o f past use. In  this area, re
strictions must be made strictly on the 
basis o f safety, not on the basis o f prece
dent.

Research Program
54. We note that both OTP and NCTA 

discussed the importance of a coopera
tive research program in this area. W hile 
recommending an interim solution, OTP 
stated that any permanent solution to 
this problem “w ill require more informa
tion about propagation mechanisms, en
forcement and maintenance procedures, 
and monitoring techniques than is pres
ently available.” We agree with OTP 
about the need for more research in this 
area. It  is our intent to begin, in coop
eration with all interested parties, such 
a research program.
IV. APPLICATION OR WAIVER OP FREQUENCY 

SEPARATION REQUIREMENTS

55. We have agreed with OTP that the 
basic regulatory prechanism for prevent
ing interference to aeronautical services
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should be frequency offsets from  aero
nautical services in the geographical 
vicinity of the cable television system, at 
least for the foreseeable future. How
ever, on the basis of analysis of mecha
nisms by which interference might occur 
we find that it may be possible to grant 
waiver or reduction of the specified fre
quency offsets in individual cases. We do 
not propose a rigid set o f conditions 
which, if met, w ill guarantee a cable 
system the right to use reduced off
sets. I f  we were aware of a universally 
applicable set of such conditions we 
could simply write them into the Rules 
and there would be no need for a waiver 
process. In  the paragraphs below we 
summarize the analysis that leads us to 
these conclusions and discuss the gen
eral nature of conditions under which 
some form of waiver might be appropri
ate. Our analysis is outlined in more de
tail in Appendix A.

Analysis of Interference Mechanisms
56. In  the navigation hands (108-118 

and 328.6-335.4 M H z). Investigations by 
the U.S. Department of Commerce u and 
the Canadian Department o f Communi
cations 13 indicate that cable television 
systems are capable of generating fields 
high enough to interfere with navigation 
systems, provided a cable signal carrier 
frequency coincides precisely with cer
tain critical frequencies and certain 
other conditions are met. I t  does not ap
pear possible for a cable television sys
tem to interfere with air navigation in
struments if the cable television carrier 
frequency is 20 kHz or more removed 
from the ILS or VOR navigation system 
carrier frequency.

57. Complete control over this type of 
interference is maintained by periodic 
measurement of cable television carrier 
frequencies to assure that adequate fre
quency separation is maintained. There
fore, an important factor in any con
sideration of waiver (reduction) of our 
stated 50kHz minimum frequency sep
aration would be the procedures used by 
the cable operator to monitor his carrier 
frequency or frequencies and to assure 
adequate separation from critical aero
nautical frequencies. I t  may be that a 
combination o f thorough monitoring for 
large numbers of small leakage sources 
combined with automated detection of 
complete breaks in the outer sheath of 
the cable could make it safe to operate 
cable carrier signals at frequency sepa
rations less than 25 kHz. But because of 
current frequency assignment practice 
by both FAA and the cable television in
dustry we anticipate no need for fre
quency separations less than 25 kHz 
minimum.

58. In  the voice communications "bands 
(118-136, 225-328.6, and 335.4-400 MHz) . 
Based on a model similar to those de
scribed by Braun and by NCTA in their 
filed comments in this proceeding, we

13 See footnote 6. 
13 See footnote 7.
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have estimated the number o f leakage 
sources producing fields of various mag
nitudes which could combine to give in
terference fields o f 10 microvolts per 
meter at an aircraft altitude of 300 
meters (1,000 feet).14 Details o f this an
alysis axe given in Appendix A. Results 
are summarized in Table 1.

59. Table 1 gives the number o f leak
age sources required to produce an inter
ference field o f 10 microvolts per meter 
at various altitudes, as a function of the 
field produced by each leakage source at

i Less than 1.

60. The Important comparison is be
tween the number and magnitudes o f 
leaks shown in Table 1 and the number 
and magnitudes o f leaks which can be 
expected from a reasonably well moni
tored and maintained cable television 
system. We have limited field measure
ments to draw on at this time, but a re
cent unannounced visit o f our field per
sonnel to a new cable television system 
which had been checked for leakage dur
ing and immediately after its construc
tion found a total o f nine leakage sources 
in approximately 100 kilometers (60 
miles) o f cable distribution plant, corres
ponding to about 0.09 leaks per kilometer 
(0.15 leaks per m ile ), or about 30 leaks 
in a 320 kilometer (200 mile) plant. The 
largest field found in that cable system 
was 350 microvolts per meter at 3 meters. 
This is consistent with measurements 
made in Canada which found that over 
92% of leakage field located in 27 cable 
systems produced fields less than 400 
microvolts per meter at 3 meters.“  These 
cable systems, examined in 1973, were 
not using construction techniques and 
monitoring equipment available today. 
One would expect somewhat lower leak
age levels from modem equipment and 
monitoring procedures.

61. From these comparisons we con
clude that if  it proves possible to main-

“  OTP suggests that in no case should 
cable leakage fields exceed 10 microvolts per 
meter “ * * * in any usable aircraft environ
ment.”  In  our view 10 microvolts per meter at 
aircraft altitudes is a reasonable upper lim it 
in the vicinity o f aeronautical radio systems, 
being somewhat lower than the field required 
to open squelch circuits (about 20 microvolts 
per meter, depending on several factors). 

v See footnote 7.

a distance o f 3 meters from  the Cable 
and the total length of cable distribution 
plant. Among the assumptions made 
(see Appendix A ) are that the power 
density at the aircraft is the sum o f the 
power densities due to individual leakage 
sources, and that the field strength at 
aircraft altitude is inversely propor
tional to distance from  the leakage 
source at distances equal to or greater 
than 3 meters. This does not take into 
account shielding effects of building and 
other objects in low angle paths.

tain a cable television system with the 
integrity o f the system we examined, or 
better, there w ill be no interference from 
“ large” leakage fields of around 400 
microvolts per meter or less, even if there 
is no frequency offset between the cable 
television carrier frequency and the 
aeronautical radio service.

62. There is, however, another class o f 
leakage source which concerns us more, 
even where the cable television system is 
well constructed and well maintained. 
This type o f leakage source, represented 
by the last line in Table 1, may occur in 
case of a complete break in the outer 
conductor o f a coaxial cable. The field 
strength figure in the Table (50,000 mi
crovolts per meter at 3 meters) is a high 
estimate, being based on the assumption 
of an antenna with a 3 dB gain being 
well matched to the cable. But the OT 
studies“  indicate that such radiation 
could occur, at least in certain narrowly 
defined directions from  complete breaks 
in the outer conductor. Even if this esti
mated field is not obtained in practice, 
it is dear that complete breaks in the 
outer conductor may pose a different 
order o f interference threat. The proba
bility o f such leakage is very likely quite 
low, but is unknown. Therefore, we feel 
that any reduction or waiver o f our fre
quency offset requirements must take 
into account the possibility of such large 
radiation fields from  single leakage 
sources.
Applicability of Frequency Separation 

and Other Restrictions
63. The frequency offset approach to 

interference prevention, suggested by

“ See footnote 6.

OTP and others and adopted here as our 
basic regulatory mechanism, is based on 
the premise that it is the carrier fre
quency or frequencies which provide the 
significant threat to aeronautical radio 
service. In  the conventional cable tele
vision carriage o f television signals this 
is true. Our own technical regulations 
for the carriage of Class I  television sig
nals require that the aural carrier be 
.13-17 dB lower in power than the visual 
carrier. The Office o f Telecommunica
tions found color subcarrier peak power 
density down 30 dB from  the visual car
rier, the strongest horizontal synchroniz
ing pulse down 20 dB, and the strongest 
vertical synchronizing pulse peaks down 
35 dB from the visual carrier.17 But if we 
look toward the carriage o f signals by 
suppressed carrier, single sideband, pulse 
code modulation, or other techniques 
which might be used fo r special services 
in the midband frequencies, then we 
must be more specific about what signal 
or signal component frequency is to be 
offset from the aeronautical radio service 
frequency o f interest.

64. In  order to Include signals or signal 
components having peak power higher 
than the sideband levels o f the typical 
television signal, we should specify that 
our frequency offset requirements are 
applicable to any signal or signal com
ponent having a peak power in excess of 
a level approximately 20 dB lower than 
the peak visual carrier level we have been 
assuming in our analyses in this proceed
ing. Since we have been assuming a peak 
power o f about 50 dBmV (1.3x10-* 
watts) for the visual carrier, we are 
specifying that our frequency offset and 
other requirements adopted today are 
applicable to signals or signal compo
nents having peak powers equal to or 
greater than 10'* watts.

65. Our analysis and the comments o f 
respondents in this proceeding lead us 
to conclude that: (1 ) frequency offsets 
should be our basic regulatory mecha
nism for interference prevention for the 
near future, but that (2) it seems feasible 
to maintain at least some cable television 
systems so that the effect o f multiple 
leakage sources of the magnitudes com
monly observed in cable systems w ill not 
interfere with either navigation or com
munications services, and that (3) there 
is a low but unknown probability o f leaks 
o f sufficient severity that a single leak
age source could cause harmful interfer
ence to either navigation or communi
cations services. Since we are convinced 
that it is possible under some conditions 
for cable television systems to operate 
with lesser offsets than those specified in 
the Rules we adopt today, and since we 
believe that the number of cable televi
sion systems which would request relaxa
tion o f those standards is small enough 
that we w ill be able to adequately moni
tor the leakage performance o f those 
few systems, we are prepared to enter
tain requests for waiver or reduction o f

17 See footnote 6.

T ab le  1.—Number of leakage sources required to produce an interference field of
10 microvolts per meter

Height of aircraft 
in meters (feet)

300
a , 000)

150
(500)
300

(1, 000)
1,500
(5.000)
3.000

(10,000)
3.000

(10, 000)
300

(1. 000) 
300

(1, 000)

Kilometers (miles) 
of cable plant

320
(200)
320(200)
320

(200)
320

(200)
320

(200)
1,280
(800)
320

(200)
320

(200)

Leakage field at Total sources required Leaks per kilometer 
3 meters from cable to produce 10 micro- (mile) required to 

(microvolts per volts per meter at produce 10 microvolts 
meter) aircraft per meter at aircraft

20

400

400

400

400

400

600

50,000

106,000

82

228

620

1,206

2,454

78

0)

337
(540)
.26
(.41)
.71

(L14)
1.94

(3.10)
3.78
(6.04)
1.92
(3.07)

.24
(.39)

\
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our frequency offset requirements.”  In  
any case, we would not expect to grant 
such relief without consultation with 
OTP and/or the federal government 
agency operating the aeronautical radio 
service involved in the waiver request.

66. Before any relaxation or waiver is 
granted for cable systems within the 
service volume of an aeronautical radio 
service the cable television system opera
tor w ill be required to show that signal 
leakage in the cable system is well under 
control. According to Table 1, it requires 
at least 228 leaks generating fields of 
about 400 microvolts per meter at 3 
meters to reach 10 microvolts per meter 
at aircraft altitudes o f 300 meters, for a 
cable system of about 320 strand kilo
meters (200 strand m iles). This corres
ponds to about 71 leaks per hundred 
strand kilometers.”  A  cable system hav
ing such leakage sources, small in num
ber compared to 71 per hundred strand 
kilometers and producing leakage fields 
of about 400 microvolts per meter at 3 
meters or less, would have its leakage 
"under control” , even though it might 
not meet the leakage standards of this 
Commission at every single point on the 
cable system. Leakage would be “under 
control" in the sense that the system 
would be far removed from the operating 
point at which any interference could be 
caused, and it would be unlikely in the 
extreme that any sudden event would in
crease the number o f leaks enough to 
cause interference suddenly and without 
warning. It  would appear, for example, 
that a system showing no more than 
about 10 or 15 leaks per hundred strand 
kilometers producing fields o f order 400 
microvolts per meter at three meters, or 
smaller, would be well under control.

67. We wish to emphasize here that 
these statements do not imply that we 
are condoning the continued existence of 
any leaks above our lim it or 20 micro
volts per meter at 3 meters. The opera
tor is fu lly responsible for eliminating 
such leakage sources. We merely recog
nize that in the course o f operation leaks 
larger than our standards permit can 
occur, and that the criterioirfor evaluat
ing threat to aeronautical radio services 
is the total radiation field at the air
craft, whether from  a collection o f small 
leakage sources or from a single leak 
producing fields extremely large com
pared to our limits.

18 Comparison o f our 1975 data on cable 
system frequency use with current Sectional 
Aeronautical Charts Identified only 22 cases 
where cable systems were operating visual or 
aural carrier within 100 kHz o f aeronautical 
communications services within 50 miles o f 
the cable system. We found no cases o f exact 
frequency coincidence. Our 1975 data do not 
Include Information on pilot carrier fre
quencies. For this and other reasons the 
number o f affected systems is probably not 
accurate today, but it does indicate that 
there are not a very large number o f affected 
systems.

18 At low altitudes o f a few hundred meters 
or less, the number o f leaks required may 
actually be considerably larger, because of 
shielding effects o f buildings and other ob
jects along low-angle paths.

RULES AND REGULATIONS

68. In  order to demonstrate that ra
diation from typical major leaks (400- 
600 microvolts per meter or less) is un
der control, we would expect that a ca
ble operator applying for waiver of any 
kind would supply this Commission with 
a fu ll report o f examination of the sys
tem for leakage sources. The examina
tion should have taken place over as 
short a time period as possible (days), 
to give a realistic “snapshot” of the sys
tem’s leakage performance at a given 
time. We would further expect that in as 
many instances as possible a quantitative 
measure of the leakage fields produced 
would be provided. I f  quantitative meas
urement o f all leakage sources is not 
feasible, consistent with making the 
search in as short a time as practical, 
then the quantitative measurements 
should be made on leaks selected by a 
predetermined random method to avoid 
any tendency to measure only the less 
significant leakage sources. A  quantita
tive measurement of field strength 
should be made for every leakage source 
located in cables carrying signals with 
maximum peak power equal to or greater 
than 30 dBmV (1.3X10*5 watts). For 
statistical and research purposes as well 
as to aid in evaluating the application 
for waiver, the report should also include 
notations as to the nature of each leak
age source; for example, whether the 
leak occurred in a trunk, feeder, or sub
scriber drop line, and some indication of 
probable cause o f the leakage. Finally, 
the report should include a record o f the 
repair or elimination o f all leakage fields 
higher than 20 microvolts per meter lo
cated during the tests.

69. Any request for waiver should also 
include a statement of the reasons for 
requesting waiver rather than using an
other frequency. The criteria fo r grant
ing a waiver, however, w ill be primarily 
based on safety considerations .rather 
than the operator’s stated need for a 
particular frequency or frequencies.

70. Other factors which would be con
sidered in a waiver request could include, 
but need not be limited to, significant 
underground burial o f cable plant and 
extensive or universal use of converters 
or traps at subscriber locations.

71. As a condition for any waived or 
reduced frequency offset which might be 
permitted within the service volume of 
an aeronautical radio service, the cable 
television system operator would be re
quired to describe and implement a rou
tine procedure for detection and elimina
tion of leakage fields higher than the 
limits permitted by our regulations. We 
do not set at this time any rigid stand
ards for such procedures, except that the 
methods and instrumentation used for 
leak detection should be capable of de
tecting leakage sources which produce 
electromagnetic fields at least as low as 
20 microvolts per meter at a distance of 
3 meters from the cable. For example, if 
measurements were made at a distance 
of 15 meters, instrument sensitivity 
would have to be about 4 microvolts per 
meter.

72. A  further condition attached to 
any waiver we might grant within aero
nautical radio service volumes would be
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the filing of regular reports to this Com
mission concerning regular measure
ments o f cable system carrier frequen
cies and results of the system’s leak de
tection and elimination program. These 
reports might be required monthly, for 
example, until the results indicated to 
the Commission that a less frequent re
porting schedule would be satisfactory 
from the point o f view of prevention of 
interference. These reports would serve 
a two-fold purpose. Not only would they 
provide some assurance that systems op
erating in conflict with our normal fre
quency offset requirements were not en
dangering aeronautical communications, 
but they would also provide invaluable 
statistical information as a partial basis 
for possible across the board modification 
o f our frequency offset restrictions at a 
later time.

73. Because of the possibility o f large 
leakage fields associated with complete 
breaks in the outer sheath o f coaxial ca
bles, and because traditional cable car
rier frequencies and current FAA fre
quencies do not coincide, we do not an
ticipate waivers for operation o f carrier 
signals at offsets less than 25 kHz (actual 
minimum) within the service volume of 
any aeronautical navigation service in 
the bands 108-118 and 328.6-335.4 MHz. 
Because of the possibility o f sudden large 
leakage fields, any cable system operator 
requesting to operate a carrier signal 
with offset less than 35 kHz from an aero
nautical communications service w ill be 
required to show how a complete break 
in the outer conductor o f a coaxial cable 
carrying signals of maximum peak power 
greater than or equal to 10-8 watts will 
be quickly and reliably detected, and how 
all signals in the bands 108-136 and 225- 
400 MHz w ill be terminated immediately 
upon detection o f such cable breaks.

V. CONCLUSIONS

74. Criteria for our actions in this pro
ceeding, consistent with the criteria o f 
OTP and FAA, have been: (1) preven
tion of harmful interference to aeronau
tical navigation and safety radio serv
ices, while at the same time (2) allowing 
maximum possible use o f broadband ca
ble systems. In  view of the analysis per
formed by Various parties, and in view 
o f the current absence of a significant 
history o f interference to aeronautical 
radio systems by cable communications 
systems, we feel that today’s actions are 
entirely adequate to meet the first cri
terion. Even though we realize that to
day’s actions go much further toward 
prevention of intereference before the 
fact than do our Rules for most other 
services such as broadcasting and indus
trial heating equipment, we feel that 
these restrictions are not an undue bur
den on the cable television industry or on 
individual cable system operators. W e 
anticipate that research and field experi
ence under these Rules may identify ap
propriate modifications o f these Rules, 
but for the immediate future we are sat
isfied that both o f our criteria are met.

75. Authority for adoption o f the rules 
set forth in Appendix C is contained in 
47 U.S.C. 151, 152, 302, 303, 307, 308, and 
309. Accordingly, i t  U ordered, That 47
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CFR Chapter I, Part 76 is amended as 
set forth below.

76. I t  is further ordered, That the pro
ceedings in Docket 21006 are terminated 
insofar as the Docket concerns preven
tion of interference to aeronautical and 
marine navigation and safety radio serv
ices, and are continued insofar as the 
Docket concerns standard frequency 
channelling plans for cable television 
systems.

77. Effective date: This revision of 
Part 76 becomes effective January 1, 
1978.
(Secs. 1, 2, (302), 303, 307, 308, 309; 48 Stat., 
as amended. 1064. 1064 (82 Stat. 290), 1082, 
1083, 1084, 1085; 47 U9C 151, 152, 302, 303, 
307, 308, 309.)

Federal Communications 
Commission,

V incent J. M ullins,
Secretary.

Appendix A—Combination op Cable T elevi
sion Leakage Sources

A.1 The purpose o f this Appendix is to 
examine circumstances under Which, an im
properly radiating cable television system 
might produce fields as high as 10 microvolts 
per meter at aircraft altitudes. An under
standing o f the mechanisms by Which such 
fields might be produced can provide guid
ance as to how radiation can be kept under 
control so that interference will not occur 
even with co-channel operation o f cable tele
vision and aeronautical radio systems.

A.2 I f  the signal radiation standards pro
mulgated by this Commission are met at all 
points in the cable system, it  seems clear that 
no interference to aeronautical radio services 
will occur. But it  is not enough to say that i f  
the rules are met there will be no interfer
ence; we must be confident that excursions 
beyond the limits o f the rules will be de
tected and corrected before air traffic safety 
is compromised. To say that signal leakage is 
"under control" is to say that even in  the 
case o f failure to comply fully with the rules, 
either (1) degradation o f system perform
ance due to accumulation o f small leaks is 
slow enough that the increasing leakage will 
be detected and eliminated before air safety 
Is compromised, or (2) high level leakage 
which appears suddenly will be detected and 
eliminated quickly, before air safety is 
compromised.

A.3 I f  harmful Interference could be 
caused by a  small number o f cable leaks 
Which are not easily detected, then the 
threat o f unexpected harmful interference 
would be significant. If, on the other hand
(1) the number o f leakage sources required 
to cause Interference is large compared to 
the number existing in the normal condition 
o f the cable television system as maintained 
by a leak detection and repair program, and
(2) the rate o f appearance o f new and similar 
leakage sources is low, there will be no 
sudden and unexpected harmful interfer
ence from such leakage sources. The worst 
possible course o f events would be that the 
maintenance program might not be properly 
performed, the number o f leakage sources 
might grow, and eventually a "just notice
able" interference might occur. A t that time 
procedures for immediate elimination o f in
terference or suspension o f  cable system use 
o f the interfering frequency would be initi
ated. A t no point In this process would there 
be danger to the functioning o f aeronautical 
communications systems, since the first sign 
o f a problem would be "just U9ticeable" ln-

terference rather than a sudden onset o f 
serious degradation o f communications.1

A.4 We need, then, to determine the num
ber o f leakage sources which, distributed over 
a cable television system, could produce sig
nificant interference fields at normal air
craft altitudes. In  order to be conservative, 
we should assume that each leakage source 
produces an electromagnetic field typical o f 
the larger leaks that are known to occur in 
cable television systems.

A .5 For most o f this analysis we assume 
that leakage sources produce fields o f 400 
microvolts per meter at 3 meters, but will 
also examine a few other cases. In a Canadian 
study * o f 27 older cable systems in 15 cities, 
92.4 percent o f the leaks located produced 
fields between 612 and 400 microvolts per 
meter, and 7.6 percent between 400 and 1250 
microvolts per meter at 3 meters distance 
from the cable. NCTA estimates, in Reply 
Comments in this proceeding, that the maxi
mum field which could be produced from a 
subscriber drop câble is about 580 micro
volts per meter at 3 meters, but points out 
that under this circumstance the subscriber 
would receive no service at all—all available 
energy would be radiated. Thus, such radia
tion would not only be rare, it would not be 
allowed to persist for long in any significant 
number o f drops in a cable system. In  an 
unannounced visit to one cable television 
system, our field personnel found that the 
maximum field radiated in the approximately 
100 kilometers (60 miles) o f plant they 
examined was 350 microvolts per meter. Thus 
we have taken 400 microvolts per meter as 
representative of "large” leaks which might 
commonly be found in a cable television 
system.

A.6 Let us estimate the number o f 400 
microvolt per meter leaks required to pro
duce a field o f 10 microvolts per meter at 
300 meters (1000 feet) altitude, when the 
leakage sources are spread over an area o f 
approximately 25 square miles, correspond
ing to about 320 kilometers o f cable plant. 
We follow a modification o f the model given 
by NOTA in the Engineering Statement at
tached to their Reply Comments in this pro
ceeding. The NOTA model assumes a single 
leak directly below the aircraft plus 4n leaks 
in the n th ring o f a set o f concentric rings 
about the central leak. NOTA assumes 22 
such concentric rings, each separated from 
the next inner ring by 667 feet (203 meters) 
and assumes 300 meter (1000 foot) altitude. 
We use the same ring spacing as NOTA, but 
leave the altitude o f the aircraft, the num
ber o f rings, and the field strength pro
duced by each leakage source as parameters, 
with the field strength at the aircraft fixed 
at 10 microvolts per meter. Then the de
pendent variable is the total number of 
leakage sources required to produce 10 micro
volts per meter at the specified altitude.

A.7 The distance R from a leak in ring n 
to the aircraft at altitude A (in  meters) is

R = [.Aa+  (203n )2]1/* meters. (1 )
Assume, with NOTA, , that (1) the power 

density at the aircraft is the sum of the 
power densities of all the contributing leak
age fields, and (2) the field strength due to 
each leakage source is inversely proportional 
to the distance from the source. (This as-

1 “Danger to the functioning”  defines 
harmful Interference, in the case o f safety 
services.

8 A  study o f potential RF interference to 
aeronautical radio navigational aids, Cana
dian Department o f Communications Tech
nical Report BTRB-5 (L. Chwedchuk, R. 
Poirier, and L. Walker, 1974).

sumption neglects the shielding which could 
occur due to buildings or other objects in 
low angle paths.) Further assume that the 
number o f leaks in each ring is proportional 
to the circumference of the ring, and there
fore to the ring number n. Then with k n 
leaks per ring, the power density P» at the 
aircraft due to leaks in ring n is

p . = r . t »  ( § - ; ) ’  (2 )

where P » and Eo are the power density and 
field strength produced at the aircraft by a 
single leak directly below the aircraft, and 
En is the field strength produced at the air
craft by a single leak in ring «.

A.8 With field strength inversely propor
tional to distance,

E 0 [A*+(203n)*]V*
Then

P u = P ° k A * + (203n)*
and

P  1 | t. nA9
P .~  +  ¿ i^ *+ (2 0 3 n )*  W

where P  is the total power density due to 
the single leak below the aircraft plus the 
power densities contributed by the leaks in 
m  concentric rings, there being krt leaks in 
the » th ring, -

A .9 The total number o f leaks in the en
tire set o f rings is

m
N = l+J2kn

n=l

=  1 + *M m + !2 .

(6)

(7 )

TO find the total number o f leaks in 
the system required to produce a field of 
10fiV/m at the aircraft, we note that

p  / io x io -«y  
P o~ \  Eo ) (8)

where Eo is expressed in volts per meter. With 
fields inversely proportional to distance, we 
obtain the field Eo from the assumed field at 
3 meters, 3E, toy

Eo='E ( ^ ) ‘ (0)
Then from equations (5 ), (8 ), and (9 ),

Ä  nA*
¿ i 4 8+(203n)*

( 10)
and we need only to evaluate the summation, 
solve for k, and use equation (7) to find N. 
The values of N  for various assumed values 
o f 3E, m, and A are given in Table 1 of the 
body of this Report and Order.

A.10 According to the Reply Comments by 
NCTA in this Docket, a choice o f m-22 
and fc=4 represents roughly the distribution 
o f amplifiers in a 320 strand kilometer (200 

strand mile) cable TV system covering about 
64 square kilometers (25 square miles). I t  
is this statement that is the basis for the 
strand kilometer figures in Table 1. A model 
with 44 rings (m =44) is used to represent 
the 1,280 strand kilometer system.

A.11 To estimate the effect of the most ex
treme possible cable system leaks, let us esti
mate the field produced at a 3 meter dis
tance by a well matched antenna with a 3
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dB gain relative to iso trophic in all direc
tions above the horizon.3 Assume the an
tenna is conected at a point in Hie cable 
where the peak power is 50 dBmV, a typical 
maximum peak power in a cable TV system. 
Since the postdetection bandwidth o f air
craft receivers is too low to permit the re
ceiver to respond to  television signal syn
chronizing pulses, the power level o f inter
est is the average, not the peak power, of the 
television signal. We take this to be about 
6 dB below peak power.

A.12 Then the equivalent isotrophic ra
diated power is

EIRP=50dBm V+3dB -6dB  (11) 

=47 dBm V (12)

=  0.7X 10_3PT (13)
On a sphere o f radius 3 meters the power 

density becomes

E IR P
4 *r2 (14)

0.7X10-*
(15)“  4 x (3 )J

=6.2X10-« W/m1 (16)
and the field strength at 3 meters would be4

*E =  ( 120t X6.2X IO '«)1'2 (17)
=4.8X10-2 Vim

or approximately 50,000 microvolts per meter. 
This estimate is the basis for the 50,000 
microvolts per meter parameter in the last 
line o f Table 1.

A p p e n d i x  B—F r e q u e n c y  U s a g e

Figure B—1 shows frequency allocations ad
hered to by aeronautical radio services, and 
traditional (not mandatory) frequency usage 
by cable television systems. Visual carriers in 
cable television channels are 1.25 MHz above 
channel edges, and aural carrier are 5.75 MHz 
above channel edges.

FIGURE B-l
AERONAUTICAL RADIO AND CABLE TV FREQUENCY USAGE

The numbers are band edge frequencies, in nesahertz.
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47 CFR Chapter I, Part 76 is amended 
as follows:

1. A  new § 76.610 is added as foHows:
§ 76.610 Operation in the frequency- 

bands 108-136 and 225-400 MHz.
A ll cable television systems transmit

ting carriers or other signal components 
cable o f delivering peak power equal to 
or greater than 10~5 watts at any point 
in the cable system in the frequency 
bands 108-136 and 225-400 MHz for any 
purpose are subject to the following re
quirements:

(a ) The operator of the cable system 
shall notify the Commission annually of 
all signals carried in these bands, noting 
the type of information carried by the 
signal (television, aural, or pilot carrier

* This is Impossible In practice, but we 
make this assumption for the sake o f a con
servative estimate.

and system control, etc .). The timely fil
ing o f FCC Form 325, Schedule 2, w ill 
meet this requirement.

(b ) The operator o f the cable system 
shall notify the Commission at least 60 
days before initiating use of any new 
frequency or frequencies in these bands. 
Notification shall include carrier and 
subcarrier frequencies, types of modula
tion, and maximum peak power occurring 
at any location in tide cable distribution 
system.

(c ) The operator o f the cable system 
shall maintain at its local office a current 
listing o f all signals carried in these 
bands, noting carrier and subcarrier fre
quencies, types of modulation, and maxi
mum peak power which occurs at any

4 Equation (17) assumes plane waves, 
which may not be valid at 3 meters. How
ever, by our assumption o f isotrophic radia
tion (above the horizon) and the conserva
tion o f energy, the results obtained at air
craft altitudes will be valid.

location within the cable ^distribution 
system.

(d ) The operator o f the system shall 
provide for regular monitoring o f the 
cable system for signal leakage covering 
all portions of the cable system at least 
once each calendar year. Monitoring 
equipment and procedures shall be ade
quate to detect leakage source which 
produce field strengths in these bands 
of 20 microvolts per meter at a distance 
of 3 meters. The operator shall main
tain a log showing the date and location 
o f each leakage source identified, the 
date on which the leakage was elimin
ated, and the probable cause o f the leak
age. The log shall be kept on file for a 
period of two (2) years, and shall be 
made available to authorized representa
tives of the Commission on request.

(e ) A ll carrier signals or signal com
ponents capable o f delivering peak power 
equal to or greater than 10‘® watts must 
be operated at frequencies offset from 
aeronautical radio services operated by 
Commission licensees or by the United 
States Government or its agencies within 
111 km (60 nautical miles) o f any por
tion of the cable system, as given in pom- 
graph (f ) o f this Section. (The lim it o f 
111 km may be increased by the Commis
sion in cases of “ extended service vol
umes” as defined by the Federal Aviation 
Administration or other federal govern
ment agency for low altitude radio navi
gation or communication services.) I f  an 
operator o f a cable system is notified by 
the Commission that a change in opera
tion of an aeronautical radio service w ill 
place the cable system in conflict with 
any of the offset criteria, the cable sys
tem operator is responsible for eliminat
ing such conflict within 30 days of noti
fication.

(f ) A  minimum frequency offset be
tween the nominal carrier frequency o f 
an aeronautical radio service qualifying 
under paragraph (e ) of this Section and 
the nominal frequency o f any cable sys
tem carrier or signal component capable 
of delivering peak power equal to or 
greater than 10'® watts shall be main
tained or exceeded at all times. The min
imum frequency offsets are as follows:

Minimum
Frequencies: frequency offsets

328.6-335.4 MHz____ | (50 +  kHz>
118-136 MHz_______ -1
225-328.6 MHz______ [ (100 +  |T|) kHz.
335.4-400 MHz______ J

In this table, ITl is the absolute value 
of the frequency tolerance o f the cable 
television signal. The actual frequency 
tolerance w ill depend on the equipment 
and operating procedures o f the cable 
system, but in no case shall the fre
quency tolerance T  exceed ±25 kHz in 
the bands 108-136 and 225-400 MHz.

2. A  new § 76.611 is added as follows:
§ 76.611 Operation near certain aero

nautical and marine emergency radio 
frequencies.

The transmission of carriers or other 
signal components capable o f delivering 
peak power equal to or greater than 10“*
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watts at any point in a cable television 
system is prohibited within 100 kHz of 
the frequency 121.5 MHz, and is pro
hibited within 50 kHz o f the two fre
quencies 156.8 MHz and 243.0 MHz.

3. Section 76.613 is revised to read as 
follows:
§ 76.613 Interference from a cable tele

vision system.
(a ) Harmful interference is any emis

sion, radiation or induction which en
dangers the functioning of a radionavi
gation service or of other safety services 
or seriously degrades, obstructs or re
peatedly interrupts a radiocommunica

tion service operating in accordance with 
this chapter.

(b) The operator of a cable television 
system that causes harmful interference 
shall promptly take appropriate meas
ures to eliminate the harmful interfer
ence.

(c ) I f  harmful interference to radio 
communications involving the safety of 
life  and protection of property cannot 
be promptly eliminated by the applica
tion of suitable techniques, operation of 
the offending cable television system or 
appropriate elements thereof shall im
mediately be suspended upon notifica
tion by the Engineer in Charge (EIC )

o f the Commission’s local field office, and 
shall not be resumed until the interfer
ence has been eliminated to the satis
faction of the EIC. When authorized by 
the EIC, short test operations may be 
made during the period of suspended 
operation to check the efficacy o f re
medial measures.

(d ) The cable television system oper
ator may be required by the EIC to 
prepare and submit a report regarding 
the Cause (s) o f the interference, correc
tive measures planned or taken, and the 
efficacy o f the remedial measures.

[PR  Doc.77-23455 Piled 8-15-77;8:45 am]
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proposed rules
This section o f the FEDERAL REGISTER contains notices to the pub lic o f the proposed issuance o f rules and regulations. The purpose of 

these notices is to give interested persons an opportunity to participate in the rule making prior to the adoption of the final rules.

FEDERAL TRADE COMMISSION
[16 CFR Part 13]
[File No. 742 3184]

ZAYRE CORP.
Consent Agreement With Analysis To Aid 

Public Comment
AGENCY: Federal Trade Commission. 
ACTION: Provisional consent agreement.
SUMMARY: In  settlement of alleged vio
lations of Federal law prohibiting unfair 
acts and practices and unfair methods of 
competition, this provisionally accepted 
consent order, among other things, would 
require a Framingham, Mass, operator of 
a discount department store chain to 
cease failing to have, in each store 
covered by advertisements, all advertised 
items available for sale at or below ad
vertised price, in reasonably sufficient 
quantities to meet anticipated demand; 
to conspicuously post advertisements and 
prescribed notices at store entrances and 
checkout counters; maintain business 
records for a three-year period; and in
stitute a surveillance program to en
sure that its stores’ business practices 
conform to the terms o f the order.
DATE: Comments must be received on 
or before October 13, 1977.
ADDRESS: Comments should be directed 
to: Office of the Secretary, Federal 
Trade Commission, 6th & Pennsylvania 
Ave., N.W., Washington, D.C. 20580.
FOR FURTHER INFORM ATION CON
TACT:

William M. Gibson, Director, Boston 
Regional Office, Federal Trade Com
mission, 150 Causeway St., Room 1301, 
Boston, Mass. 02114, 617-223-6621.

SUPPLEMENTARY INFORM ATION: 
Pursuant to Section 6 ( f )  of the FTC Act, 
38 Stat. 721,15 U.S.C. 46 and § 2.34 o f the 
Commission’s Rules o f Practice (16 CFR 
2.34), notice is hereby given that the 
following consent agreement containing 
a consent order to cease and desist and 
an explanation thereof, having been 
filed with and provisionally accepted by 
the Commission, has been placed on the 
public record for a period o f sixty (60) 
days. Public comment is invited. Such 
comments or views w ill be considered by 
the Commission and w ill be available for 
inspection and copying at its principal 
office in accordance with Section 4.9(b) 
(14) of the Commission’s Rules of Prac
tice (16 CFR 4.9(b) (1 4 )).
United States of America Before Federal 

T rade Commission

In  the matter o f Zayre Corp., a. corpora
tion.

File No. 742 3184.

Agreement Containing  Consent Order to 
Cease and Desist

The Federal Trade Commission having ini
tiated an investigation of certain acts and 
practices o f Zayre Corp., a corporation, and 
it now appearing that said corporation, here
inafter sometimes referred to as proposed 
respondent, is willing to enter into an agree
ment containing an order to cease and desist 
from the use of the acts and practices being 
investigated.

It  is hereby agreed by and between Zayre 
Corp., by its duly authorized officer, and 
its attorney, and counsel for the Federal 
Trade Commission that:

1. Proposed respondent Zayre Corp. is a 
corporation organized, existing and doing 
business under and by virtue o f the laws 
o f the State o f Delaware, with a principal 
office located at 770 Cochltuate Road, Fram
ingham, Massachusetts.

2. Proposed respondent admits all the ju 
risdictional facts set forth in the draft of 
complaint here attached.

3. Proposed respondent waives:
(a ) Any further procedural steps;
(b ) The requirement that the Commis

sion’s decision contain a statement of find
ings o f fact and conclusions of law; and

(c) All rights to seek judicial review or 
otherwise to challenge or contest the valid
ity o f the order entered pursuant to this 
agreement

4. This agreement shall not become a part 
of the official record o f the proceeding un
less and until it is accepted by the Com
mission. Of this agreement is accepted by 
the Commission it, together with the draft 
of complaint contemplated thereby, will be 
placed on the public record for a period of 
sixty (60) days and information in respect 
thereto publicly released; and such accept
ance may be withdrawn by the Commission 
if, within thirty (30) days after the sixty 
day period, comments or views submitted 
to the Commission disclose facts or consid
erations which indicate that the order con
tained in the agreement is inappropriate, 
improper, or inadequate.

5. This agreement is for settlement pur
poses only and does not constitute an admis
sion by proposed respondent that the law 
has been violated as alleged in the draft 
o f complaint here attached.

6. This agreement contemplates that, i f  it  
is accepted by the Commission, and i f  such 
acceptance is not subsequently withdrawn 
by the Commission pursuant to the pro
visions o f Section 2.34 o f the Commission's 
Rules, the Commission may, without further 
notice to proposed respondent, (1) Issue its 
complaint corresponding in form and sub
stance with the draft o f complaint here at
tached and its decision containing the fo l
lowing order to cease and desist in dispo
sition o f the proceeding and (2) make infor
mation public in respect thereto. When so 
entered, the order to cease and desist shall 
have the same force and effect and may be 
altered, modified or set aside in the same 
manner and within the same time provided 
by statute for other orders. The order shall 
become final upon service. Mailing o f the 
complaint and decision containing the 
agreed-to order to proposed respondent’s

address as stated in this agreement shall 
constitute service. Proposed respondent 
waives any right he may have to any other 
manner o f service. The complaint may be 
used In construing the terms o f the order, 
and no agreement, understanding, represen
tation, or interpretation not contained in the 
order or the agreement may be used to vary 
or contradict the terms o f the order.

7. Proposed respondent has read the pro
posed complaint and order contemplated 
hereby, and understands that once the order 
has been issued, it will be required to file one 
or more compliance reports showing that it  
has fully'complied with the order, and that 
it  may be liable for a civil penalty in the 
amount provided by law for each violation 
o f the order after it  becomes final.

Order
I t  is ordered, That: respondent Zayre Corp., 

its successors and assigns, and its officers, 
agents, representatives and employees di
rectly or through any corporation, sub
sidiary, division or other device, do forthwith 
cease and desist from representing in any ad
vertisement, by any means, that any product 
is available for sale to the public at its  Zayre 
department stores at any price unless:

1. Each advertised item is readily available 
for sale to the public in the selling area of 
each store covered by the advertisement at 
or below the advertised price; and

2. Each advertised item, which is usually 
and customarily individually marked with a 
price, is individually, clearly, and conspic
uously market with a price which is at or 
below the advertised price; provided, how
ever,

(a) An item shall be deemed readily avail
able for sale to the public, although not in 
the selling area of each store covered by the 
advertisement, i f  a clear and conspicuous 
notice is posted in the area where the Item 
Is regularly displayed stating that the item 
is in stock or, In the case o f an item which 
is customarily delivered, in the warehouse 
customarily servicing said store, and may be 
obtained upon request, and said item is 
furnished on request;

(b ) An item shall not be deemed unavail
able i f  respondent maintains and furnishes 
or makes available for inspection and copy
ing upon the request of the Federal Trade 
Commission, such records as will show that:
( i )  the advertised items were delivered to 
its stores in quantities sufficient to meet 
reasonably anticipated demand but were 
“sold out” , or the advertised items were ad
vertised with a lim it on the available quan
tity thereof in each store and said items 
were delivered to the stores in the advertised 
quantities but were “sold out” , or (ii ) the 
advertised items were ordered but not deliv
ered due to circumstances beyond respond
ent’s reasonable control, and that, upon 
knowledge of such nondelivery, respondent 
acted immediately to contact the media to 
revise the advertisement or proposed adver
tisement to reflect the limited availability 
or unavailability of each advertised item 
and, i f  revision o f the advertisement was not 
reasonably possible, respondent immediately 
offered to customers on inquiry a “rain 
check” for each unavailable item which en
titled the holder to purchase the item in the
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near future at or below the advertised price. 
Respondent may immediately offer to a dis
appointed customer another item or items of 
equal or better value at a reduced price 
which is at or below the advertised price, 
which the customer may elect to accept in 
lieu o f a “ rain check.”
- Respondent shall be deemed to  have 
shown, although not limited to such a show
ing, that it  delivered an item to  a store in 
quantities sufficient to meet “reasonably an
ticipated demand” , for the purposes o f this 
order, in a particular advertisement period 
i f  it  maintains records showing that it  had 
available that item in its stores during that 
advertisement period in quantities equal to 
or greater than the quantities o f that item 
sold by its stores during the last preceding 
comparable advertisement period.

The phrase, "quantities o f that item sold 
by its stores during the • * * advertisement 
period,”  means the sum o f the number o f 
units in the closing inventory o f the stores 
after closing hours on the night before the 
first day o f the advertisement period, plus 
the number o f units delivered to the stores 
druing the advertisement period, plus the 
number o f “rain checks”  issued for that 
item during the advertisement period, and 
minus the number o f units in the closing 
inventory o f the stores after closing hours on 
the last day o f the advertisement period.

The phrase, “ last preceding comparable 
advertisement period”  means, for a partic
ular item, the last preceding advertisement 
period (during which the item was adver
tised) that is most comparable to the par
ticular advertisement period, considering 
the time o f the year, the week o f the month, 
weather conditions, the nature o f the item, 
the amount o f the price reduction, the loca
tion o f the advertisement for the item with 
reference to  the advertisement as a whole, 
the type size o f the advertisement for the 
item, the availability o f a coupon, the loca
tion o f the product within the stores, and 
any other relevant factors affecting a custo
mer’s buying habits.

I f  respondent or any o f its employees, 
agents or representatives are not advised o f 
an alleged Instance o f unavailability through 
any source including the Federal Trade 
Commission within three months o f its oc
currence, it  shall be presumed that the rec
ords called for by this proviso were in the 
possession o f respondent showing ( i )  or 
(11), unless clear and convincing evidence 
establishes the contrary.

(c ) I f  any advertisement includes two or 
more stores, a product shall not be deemed 
unavailable or mispriced i f  such advertise
ment contains a specific exemption with re
spect to said product and identifies each 
store in which the product is not available.

(d ) I f  any advertised item is placed for 
sale in  a large stack, pyramid or other spe
cial display containing a great number o f 
such items, all o f the items need not be in
dividually marked at or below the adver
tised price, i f  the items not marked individ
ually at or below the advertised price are so 
situated that it  would be difficult or impossi
ble for a  customer to  select an unmarked 
item.

(e ) An advertised item which is usually 
and customarily Individually marked with a 
price, need not be marked with the adver
tised price but may remain marked at Its 
regular price i f  both ( i )  a conspicuous sign 
at the site o f the display o f such item clearly 
discloses that the item Is, “cm advertised” 
or “on sale”  or words o f similar import as 
appropriate, clearly discloses the advertised 
price, and clearly states that the cashiers 
know the sale price; and (i i )  the cashiers do 
in fact have a written list containing such 
sale price, have been instructed to charge 
the  ̂ sale price- for said item, and do in fact 
charge the cüstomer the * sale price.

I t  is further ordered, That; for a period of 
two (2) years from the date this order be
comes final, during the effective period of 
each advertisement which- represents that 
any product is available at respondent’s de
partment stores, respondent shall post con
spicuously (a ) at or near each doorway, 
affording entrance to the public a copy of 

- the advertisement and, (b ) at or near each 
dooT affording entrance to the public and at 
or near the place where customers pay for 
merchandise, a notice stating that:

“ I t  is our policy to have all items adver
tised readily available for sale at or below 
the advertised price. I f  any advertised item 
that you wish to purchase is unavailable, 
except where quantity limitations are indi
cated in the advertisement, we will offer you 
a raincheck which will enable you to pur
chase the item, or an item o f comparable or 
better value, at or below the advertised price 
in the near future. We may immediately o f
fer you a similar product o f equal or better 
value which you may purchase at or below 
the advertised price, but you may choose a 
raincheck i f  you wish.

I f  you have any questions, please speak to 
the store manager or customer service man
ager.”

I t  is further ordered, That: for a period of 
two (2) years from the date this order be
comes final respondent shall Cause the fo l
lowing statement to be clearly and conspicu
ously set forth in each written advertisement 
which represents that items are available 
for sale at a stated price at any o f its depart
ment stores.

“ I t  is our policy to have each o f these ad
vertised items readily available for sale at or 
below the advertised price in each Zayre 
store, except as specifically noted in this ad.”

I t  is further ordered, That:
(1) Respondent shall forthwith deliver a 

copy o f this order to each o f its operating 
divisions and to each o f its present and fu
ture officers and other personnel in its orga
nizations down to the level o f and including 
assistant store managers who, directly or in
directly, have any supervisory responsibilities 
as to individual department stores o f re
spondent, or who are engaged in any aspect 
o f preparation, creation, or placing o f adver
tising, and that respondent shall secure a 
signed statement acknowledging receipt of 
said order from each such person;

(2) Respondent shall Institute and main
tain a program o f continuing surveillance 
adequate to reveal whether the business 
practices o f each o f its department stores 
conform to this order, and shall confer with 
any duly authorized representative o f the 
Commission pertaining to such program 
when requested to do so by a duly authorized 
representative o f the Commission;

(3) Respondent shall, for a period o f three
(3) years subsequent to the date o f this 
order:

(a ) Maintain business records which show 
the efforts taken to insure continuing com
pliance with the terms and provisions o f t.ai« 
order;

(b ) Grant any duly authorized representa
tive o f the Federal Trade Commission access 
to all such business records;

(c ) Furnish to the Federal Trade Commis
sion copies o f such records which are re
quested by any o f its duly authorized repre
sentatives;

(4) Respondent shall, all other provisions 
o f this order notwithstanding, on or before 
each o f the first three (3) anniversary dates 
on which this order becomes final file with 
the Commission a report, in writing, setting 
forth in detail the manner and form in which 
It has complied with this order in preceding: 
the year.

I t  is further ordered That respondent «a».)! 
.notify the Commission at least thirty (30)

days prior to any proposed change In the 
respondent, such as dissolution, assignment 
or sale resulting in the emergence o f a suc
cessor corporation, the creation or dissolu
tion o f subsidiaries or any other change in 
the respondent, which may affect compliance 
obligations arising out o f this order.

Zatbb Corp.

[File No. 742 3148]
ANALYSIS OF PROPOSED CONSENT ORDER TO AID 

PUBLIC COMMENT

The Federal Trade Commission has ac
cepted an agreement to a proposed consent 
order from Zayre Corp., a Delaware corpora
tion with an office and principal place of 
business in Framingham, Massachusetts.

The Proposed consent order has- been 
placed on the public record for sixty (60) 
days for reception o f comments by inter

ested  parties and the public. Comments re
ceived during this period will become part of 
the public record. After sixty (60) days, the 
Commission will again review the agreement 
and the comments received and will decide 
whether it  should withdraw from the agree
ment or make final the agreement’s pro
posed order.

Zayre Corp. is engaged in the operation of 
discount department stores in 26 states. Its 
newspaper advertisements and supplements 
regularly list and depict clothing, hard goods 
and other general merchandise and state 
the price at which such items will be offered 
for sale during a specific period o f time.

The complaint accompanying the proposed 
order alleges that Zayre Corp. failed to have 
had, in every instance, each of the advertised 
items listed in its advertisements readily 
available for sale to customers and readily 
and conspicuously available for sale at prices 
which were at or below the advertised prices 
during the effective period of the advertise
ments.

The consent order requires Zayre Corp. to 
make advertised items readily available for 
sale to the public, to mark each advertised 
item with a price which is at or below the 
advertised price and to sell advertised items 
at the advertised price. Exceptions make 
provision for unanticipated demand, cir
cumstances beyond Zayre Corp.’s reasonable 
control, and limitations clearly set forth in 
the advertisements.

The order also requires Zayre Corp. to post 
in its stores copies o f advertisements, notices 
of Zayre Corp.’s policy on availability o f ad
vertised items, and the availability of “ rain 
checks” for items not available. Other pro
visions o f the order are designed to ensure 
Zayre Corp.’s compliance with it.

The public’s attention is directed to the 
Commission’s statement which accompanied 
its acceptance o f consent agreements from 
The Kroger Co., Fisher Foods, Inc., Food 
Fair Stores, Inc. and Shop-Rite Foods, Inc. 
which were announced on May 9, 1977, 
wherein the Commission pointed out that, 
although the orders differed in some respects 
from one another, it believed that they all 
provided methods for achieving increased 
availability and accurate pricing o f sale items 
and for bringing different chains into sub
stantial compliance with the Trade Regula
tion Rule concerning Retail Food Store Ad
vertising and Marketing Practices.

The purpose o f this analysis is to facilitate 
public comment on the proposed order and 
it  is not Intended to constitute an official 
interpretation of the agreement and pro
posed order or to modify in any way their 
terms.

Carol M . T homas,
Secretary.

[FR Doc.77-23526 Filed 8-11-77;8:45 am]
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DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 
[21 CFR Parts 182, 184, 186] 

[Docket No. 77N-0132]

CALCIUM OXIDE AND CALCIUM 
HYDROXIDE

Proposed Affirmation of GRAS Status as 
Human Food Ingredients

AGENCY: Food and Drug Administra
tion.
ACTION: Proposed rule.
SUMMARY: This proposal would affirm 
that calcium oxide and calcium hydrox
ide are generally recognized as safe 
(GRAS) as direct human food ingre
dients. In  addition, this proposal would 
affirm the GRAS status of calcium hy
droxide as an indirect human food 
ingredient.
DATE: Comments by October 17, 1977.
ADDRESS: W ritten comments to the 
Hearing Clerk (HFC-20), Food and Drug 
Administration, Rm. 4-65, 5600 Fishers 
Lane, Rockville, Md. 20857.
FOR FURTHER INFORM ATION CON
TACT:

Corbin I. Miles, Bureau o f Foods (H FF- 
335), Food and Drug Administration, 
Department o f Health, Education, and 
Welfare, 200 C St. SW., Washington, 
D.C. 20204, 202-472-4750.

SUPPLEMENTARY INFORM ATION: 
The Food and Drug Administration is 
conducting a comprehensive safety re
view of direct and indirect human food 
ingredients classified as generally recog
nized as safe (GRAS) or subject to a 
prior sanction. The Commissioner o f 
Food and Drugs has issued several notices 
and proposed regulations, published hi 
the Federal Register of July 26,1973 (38 
FR 20040), initiating this review. Pur
suant to this review, the safety of cal
cium oxide and calcium hydroxide has 
been evaluated. In  accordance with the 
provisions o f § 170.35 (21 CFR 170.35, 
formerly 21 CFR 121.40 prior to recodi- 
fication published in the Federal Regis
ter of March 15,1977 (42 FR 14302)), the 
Commissioner proposes to affirm the 
GRAS status of these ingredients.

Calcium oxide and calcium hydroxide 
are closely related chemical substances in 
that calcium oxide (lim e) reacts with 
water at ambient temperatures to form 
the slightly water-soluble calcium hy
droxide (slaked lim e). Calcium hydrox
ide readily absorbs carbon dioxide to 
form the water-insoluble calcium car
bonate (limestone). When calcium hy
droxide or calcium carbonate is heated, it 
loses water and/or carbon dioxide to re
form  calcium oxide.

Calcium oxide and calcium hydroxide 
are used in food for pH control. Calcium 
oxide is also used in food as a texturizing, 
firming, and anticaking agent.

Calcium oxide is listed in § 182.5210 (21 
CFR 182.5210, formerly 21 CFR 121.101
(d ) (5 ) prior to recodification published 
in the F ederal R egister of March 15, 
1977 (42 FR 14302)) as GRAS for use as a

nutrient and/or dietary supplement and 
in § 182.1210 (form erly 21 CFR 121.101
(d ) (8) prior to recodification) as a mul
tiple purpose GRAS food substance, pur
suant to regulations published in the 
Federal Register of November 20, 1959 
(24 FR 9368). Calcium hydroxide is listed 
in § 182.1205 (form erly 5 121.101(d)(8) 
prior to recodification) as a multiple pur
pose, GRAS food additive, pur
suant to regulations published in the 
Federal Register of November 20, 1959 
(24 FR 9368). Calcium hydroxide is re
ferred to in § 182.90 (form erly 21 CFR 
121.101(h ) prior to recodiflcation), pur
suant to regulations published in the 
Federal Register of June 17,1961 (26 FR 
542D , as a GRAS substance migrating to 
food from paper and paperboard prod
ucts used in food packaging. In addition, 
calcium hydroxide is regulated in § 176.- 
210 (form erly 21 CFR 121.2519(d)(2) 
prior to recodiflcation), pursuant to reg
ulations published in the Federal Reg
ister of August 30, 1961 (26 FR 8100), as 
a substance permitted for use in the 
formulation of defoaming agents used 
in the manufacture of paper and paper- 
board used for packaging, transporting, 
or holding food.

A representative cross-section of food 
manufacturers was surveyed to deter
mine the specific foods in which calcium 
oxide and calcium Jiydroxide were used 
and the levels of usage. Information 
from surveys o f consumer consumption 
was obtained and combined with the 
manufacturing information to obtain 
an estimate o f consumer exposure to 
these ingredients. The total amounts of 
calcium oxide and calcium hydroxide 
used in food in 1970 were reported to 
be 17,181,000 and 1,454,000 pounds,' re
spectively.

Calcium oxide and calcium hydroxide 
have been the subjects o f a search o f 
the scientific literature from 1920 to the 
present. The parameters used in the 
search were chosen to discover any 
articles that considered (1 ) chemical 
toxicity, (2) occupational hazards., (3) 
metabolism, (4) reaction products, (5) 
degradation products, (6) any reported 
carcinogenicity, teratogenicity, or mu
tagenicity, (7) dose response, (8) re
productive effects, (9) histology, (10) 
embryology, ( 11 ) behavioral effects, ( 12) 
detection and (13) processing. A  total 
of 108 abstracts on calcium oxide and 
calcium hydroxide was reviewed, and 10 
particularly pertinent reports from the 
literature survey have been summarized 
in a scientific literature review.

The scientific literature review shows, 
among other studies, the following in
formation as summarized in the report 
of the Select Committee on GRAS Sub
stances (hereinafter referred to as the 
Select Committee), selected by the Life 
Sciences Research Office o f the Fed
eration o f American Societies for Ex
perimental Biology:

The Select Committee has found no re
ports of experiments specifically designed to 
determine the toxicity, mutagenicity, tera
togenicity, or carcinogenicity in relation to 
short-term feeding of calcium oxide. Similar 
reports are also unavailable on calcium hy
droxide, with the exception o f a report on

acute toxicity in the rat. In  the absence o f 
specific studies, there is no reason to suspect 
calcium as supplied by these two compounds 
would be different with respect to absorption 
end metabolism than calcium from other in
organic calcium compounds used as nutri
ents.

Because the food uses of calcium hydroxide 
cannot result in the exposure o f animals and 
man to the caustic action o f saturated or 
unbuffered calcium hydroxide solutions, 
most reports of the exposure of biological 
systems to such solutions are not relevant to 
an evaluation o f the health aspects of the 
use of calcium hydroxide in foods.

The oral LD50 in rats for calcium hydroxide 
has been reported as 7,340 mg per kg body 
weight (range: 4,830 to 11,140 mg per kg 
body weigh t). The calcium hydroxide was 
administered in water (100 mg per m l) which 
is greatly in excess o f its solubility (1.85 mg 
per ml water at 0° C ). Since calcium oxide 
forms calcium hydroxide in aqueous solu
tion, its acute toxicity should be similarly 
low if  the pH is controlled as it is when used 
in food.

Negative results were reported in one test 
for carcinogenicity of solid calcium hydroxide 
applied to hamster cheek pouches. Hamster 
cheek pouches were treated with 250 mg o f 
calcium hydroxide per day for five days a 
week for two weeks; treatment was reduced 
to three times a week between the 2nd and 
40th weeks o f treatment. Six animals were 
treated for 81 weeks. All o f the hamsters 
developed pouch lesions; three o f the lesions 
progressed to distinct cellular atypia. Small 
foci o f atypical cells in the squamous epi
thelium showed loss of cellular polarity and 
cells in the basal layer were hyperchromatic 
and fusiform. The authors “did not consider 
that these lesions were preinvasive cancer.’* 
The hamsters lived their normal lifespans 
without developing frank neoplasia.

The use of calcium oxide for the treatment 
of maize (lime-treated maize) causes some 
degradation of nicotinic acid, riboflavin, and 
thiamin, but the proportion o f the total nico
tinic acid in an available form is increased. 
This problem was studied in relation to the 
pellagragenic properties of maize. The nutri
tive deficiency o f the treated maize mani
fested itself in rats in the form of growth 
rate depression. The rate depression, when 
compared to maize-fed controls receiving a 
vitamin B supplement, was reversed by the 
addition -of riboflavin to the diet, or partially 
reversed by adding thiamin.

Calcium hydroxide is effective in reducing 
the growth-depressing activity o f two per
cent tannic acid fed in a basal diet to day- 
old chicks if  the calcium hydroxide (0.087 
percent) Is first mixed as a slurry with the 
tannic acid. The authors speculated that un
der the alkaline conditions tannic acid and 
naturally present phenolic compounds were 
oxidized to less toxic compounds.

All the available safety Information on 
calcium oxide and calcium hydroxide has 
been carefuly evaluated by qualified scien
tists of the Select Committee. I t  is the opin
ion of the Select Committee that:

Calcium oxide and calcium hydroxide as 
used in foods contribute to the total bio
logically available dietary calcium. No evi
dence has been found that demonstrates 
these compounds have adverse nutritional 
Implications in the overall dietary intake 
of cations. Thus, normal physiological mech
anisms that control calcium metabolism 
allow man to utilize these sources of calcium.

It  is the conclusion of the Select Com
mittee that there is no evidence in the 
available information on calcium oxide 
and calcium hydroxide that demon
strates or suggests reasonable grounds to 
suspect a hazard to the public when they
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are used as direct or indirect food in
gredients at levels that are now current 
or that might reasonably be expected in 
the future. The Commissioner concurs 
with this conclusion based upon his own 
evaluation of all available information on 
calcium oxide and calcium hydroxide 
(including the results o f mutagenic and 
teratogenic evaluations of calcium oxide, 
which were not available when the Se
lect Committee formed its conclusions). 
Copies o f the evaluations, as well as all 
other relevant data, are on file with the 
Hearing Clerk, Pood and Drug Adminis
tration. The Commissioner therefore

This proposed action does not affect 
the present use of calcium oxide and 
calcium hydroxide for pet food or animal 
feed, and it does not affect the regulated 
use o f calcium hydroxide as a defoaming 
agent, or as a component thereof, in the 
manufacture of paper and paperboard 
food packaging materials (21 CFR 
176.210).

Calcium oxide is listed under § 182.5210 
as a nutrient and/or dietary supplement 
and xinder § 182.1210 as a multiple pur
pose GRAS food substance. The Commis
sioner has determined that such a con
current listing is duplicative and, 
therefore, is proposing that § 182.5210 
be deleted.

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201 (s ), 
409, 701(a), 52 Stat. 1055, 72 Stat. 1784- 
1788 as amended (21 U.S.C. 321 (s ), 348, 
371(a) ) ) and under authority delegated 
to the Commissioner (21 CFR 5.1), it is 
proposed that Parts 182, 184, and 186 be 
amended as follows:

PART 182— SUBSTANCES GENERALLY 
RECOGNIZED AS SAFE

§ 182.5210 [Revoked]
1. Part 182 is amended by revoking 

S 182.5210 “Calcium oxide.”

PART 184— DIRECT FOOD SUBSTANCES
AFFIRMED AS GENERALLY RECOG
NIZED AS SAFE
2. Part 184 is amended by adding 

§§ 184.1205 and 184.1210 to read as 
follows:
§ 184.1205 Calcium hydroxide.

(a ) Calcium hydroxide (Ca(OH)*, 
CAS Register No. 001305-62-0) is com
monly referred to as slaked lime or cal
cium hydrate. It  is produced by the hy
dration of lime .

(b ) The ingredient meets the specifi
cations o f the Food Chemicals Codex, 2d 
Ed. (1972).1

1 Copies may be obtained from:- National 
Academy of Sciences, 2101 Constitution Ave. 
NW.. Washington, D.C. 20od7.

concludes that no change in the current 
GRAS status of calcium oxide and cal
cium hydroxide is justified.

Copies o f the scientific literature re
view and the report o f the Select Com
mittee on calcium oxide and calcium hy
droxide, as well as copies o f the muta
genic and teratogenic evaluations o f cal
cium oxide, are available for review at 
the office o f the Hearing Clérk (HFC- 
20), Food and Drug Administration, and 
may be purchased from the National 
Technical Information Service, 5285 
Port'R oyal Rd., Springfield, Va. 22151, 
as follows:

(c ) The ingredient is used as a firming 
agent as defined in § 170.3 (o ) (10) of this 
chapter, flavor enhancer as defined in 
§ 170.3 (o) (11 ) of this chapter, flavoring 
agent and adjuvant as defined in 
§ 170.3(o) ( 12) of this chapter, formu
lation aid as defined in § 170.3(o ) (14) of 
this chapter, nutrient supplement as de
fined in §170.3(0 (20) of this chapter, 
pH control agent as defined in §170.3
(o ) (23) of this chapter, and processing 
aid as defined in § 170.3 (o) (24) o f this 
chapter.

(d ) The ingredient is used in food at 
levels not to exceed good manufacturing 
practice. Current good manufacturing 
practice results in a maximum level, as 
served, o f: 0.01 percent for alcoholic bev
erage; as defined in § 170.3 (n ) (2) o f this 
chapter, 1.0 percent for coffee and tea as 
defined iñ § 170.3 (n ) (7) o f this chapter,
0.45 percent for dairy product analogs as 
defined in § 170.3 (n ) (10) o f this chapter,
0.9 percent for grain products as pastas 
as defined in § 170.3 (n ) (23) o f this chap
ter, 0.5 percent in milk products as de
fined in § 170.3(n) (31) o f this chapter,
0.075 percent for plant protein products 
as defined in § 170.3 (n ) (33) o f this chap
ter, 0.9 percent for snack foods as defined 
in § 170.3 (n ) (37) o f this chapter, 0.004 
percent for soft candy as defined in 
§ 170.3(n ) (38) o f this chapter, 0.2 per
cent for soups and soup mixes as defined 
in § 170.3(n) (40) of this chapter, and
0.001 percent or less for all other food 
categories.
§ 184.1210 Calcium oxide.

(a ) Calcium oxide (CaO, CAS Register 
No. 001305-78-8) is commonly referred 
to as lime, quick lime, burnt lime, or calx. 
I t  is produced from calcium carbonate, 
limestone, or oyster shells by calcination 
at temperatures of 1700-2450° F.

(b ) The ingredient meets the specifi
cations o f the Food Chemicals Codex, 2d 
Ed. (1972) .x

(c ) The ingredient is used as an anti
caking and free-flow agent as defined in 
§ 170.3(0) (1) o f this chapter, firm ing 
agent as defined in § 170.3 (o ) (10) o f this 
chapter, nutritive supplement as defined

in § 170.3(o) (20) o f this chapter, pH con
trol agent as defined in § 170.3 (o ) (23) o f 
this chapter, and texturizer as defined in 
§ 170.3(o) (32) o f this chapter.

(d ) The ingredient is used in foods 
at levels not to exceed good manufactur
ing practice. Current good manufactur
ing practice results in a maximum level, 
as served, o f: 0.03 percent for nonalco
holic beverages and beverage bases as 
defined in § 170.3(n) (3) o f this chapter,
0.06 percent for grain products and pas
tas as defined in § 170.3(n) (23) o f this 
chapter, 0.075 percent for milk products 
as defined in § 170.3 (n ) (31) o f this chap
ter, 0.03 percent for soft candy as defined 
in § 170.3 (n ) (38) o f this chapter, and
0.01 percent or less for all other food 
categories.

PART 186— INDIRECT FOOD SUBSTANCES
AFFIRMED AS GENERALLY RECOG
NIZED AS SAFE
3. Part 186 is amended by adding 

§ 186.1205 to read as follows:
§ 186.1205 Calcium hydroxide.

(a ) Calcium hydroxide (Ca(OH)*, 
CAS Reg. No. 001305-62-0) is commonly 
referred to as slaked lime or calcium hy
drate. It  is produced by the hydration of 
lime.

(b ) The ingredient meets the specifi
cations of the Food Chemicals Codex, 
2d Ed. (1972) *

(c ) The ingredient is used or intended 
for use as a constituent o f paper and 
paperboard food-contact surfaces.

(d ) The ingredient migrantes to the 
packaged or wrapped food at levels not 
to exceed good manufacturing practices.

The Commissioner hereby gives notice 
that he is unaware o f any prior sanction 
for the use of these ingredients in foods 
under conditions different from  those 
proposed herein. Any person who intends 
to assert or rely on such a sanction shall 
submit proof o f its existence in response 
to this proposal. The regulation proposed 
above w ill constitute a determination 
that excluded uses would result in adul
teration o f the food in violation of sec
tion 402 o f the act, and the failure of 
any person to come forward with proof 
of such an applicable prior sanction in 
response to this proposal constitutes a 
waiver of the right to assert or rely on 
such sanction at any later time. This no
tice also constitutes a proposal to es
tablish a regulation under Part 181, in
corporating the same provisions, in the 
event that such a regulation is deter
mined to be appropriate as a result of 
submission of proof of such an applicable 
prior sanction in response to this pro
posal.

Interested persons may, on or before 
October 17, 1977 submit to the Hearing 
Clerk (HFC-20), Food and Drug Ad
ministration, Rm. 4-65, 5600 Fishers 
Lane, Rockville, Md. 20857, written com
ments regarding this proposal. Pour 
copies of all comments shall be sub
mitted, except that individuals may sub
m it single copies of comments, and shall 
be identified with the Hearing Clerk

Title Order No. Price code Price*

Calcium oxide and calcium hydroxide (scientific literature review)-----
Calcium oxide and calcium hydroxide (report of select committee)-----

. .. .  PB-223-851/A8 

. .. .  PB-254-540/A8 
PB-245-537/AS

A02 
A 02 
A03

$3.50
3.50
4.00

Calcium oxide (mutagenic evaluation)_____________________________ . .. .  PB-245-480/AS A03 4.00

> Price subject to change.
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docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the above o f
fice between the hours of 9 a.m. and 4 
p.m., Monday through Friday.

Note.—The Food and Drug Administration 
has determined that this document does not 
contain a major proposal requiring prepara
tion o f an economic impact statement under 
Executive Order 11821 and OMB Circular 
A-107.

Dated: August 8,1977.
Joseph  P . H il e , 

Associate Commissioner 
for Compliance.

Note.— Incorporation by reference provi
sions approved by the Director of the Federal 
Register on July 10, 1973. Incorporated ma
terial is on file at the Federal Register’s 
library.

[FR Doc.77-23421 Filed 8-15-77;8:45 am]

[21 CFR Part 312]
[Docket No. 77N-0190]

NEW DRUGS FOR INVESTIGATIONAL USE
Availability of Draft of Bioresearch 

Monitoring Data Collection Form
AGENCY: Food and Drug Administra
tion.
ACTION: Proposed rulemaking.
SUMMARY: The Food and Drug Admin
istration (FDA) is considering revising 
the investigational new drug regulations 
to require the submission o f certain in
formation on a new bioresearch moni
toring data collection form that is amen
able to a data processing storage and 
retrieval system. Before proposing 
amendments to the regulations, how
ever, FDA is testing a draft of the data 
collection form with the cooperation of 
sponsors of investigational new drugs 
(IND ’s ). The Commissioner of Food and 
Drugs concludes that since the draft 
data collection form is being made avail
able to participants in the testing pro
gram, it should be made available to e ll 
interested persons.
DATES: Comments on the draft form 
may be submitted by October 17, 1977.
ADDRESS: W ritten comments on the 
draft form may be sent (preferably four 
copies) to the Hearing Clerk (HFC-20), 
Foor and Drug Administration, Rm. 
4-65, 5600 Fishers Lane, Rockville, Md. 
20857.
FOR FURTHER INFORM ATION CON
TACT:

T erence A. Sweeney, Bureau of Drugs 
(HFD-622), Food and Drug Adminis
tration, Department o f Health, Edu
cation, and Welfare, 5600 Fishers 
Lane, Rockville, Md. 20857, 301-443- 
3695.

SUPPLEMENTARY INFORM ATION: 
The Food and Drug Administration is 
considering proposing revisions to the 
investigational new drug regulations in 
§ 312.1 (21 CFR 312.1) Conditions for 
exemption of new drugs for investiga
tional use, to require that certain basic 
information currently required to be sub

mitted to the agency on Form FR-1571, 
Notice o f Claimed investigational Ex
emption for a New Drug (IN D ), be sub
mitted on a bioresearch monitoring data 
collection form  that is amenable to a 
data processing storage and retrieval 
system. Before proposing amendments 
to the regulations to provide for the 
form, however FDA, with the coopera
tion of a small number of sponsors o f 
INDs, intends to test a draft o f the form. 
The draft form  being tested requests 
some information not presently required 
by the regulations, and its adoption may 
necessitate substantitive changes in the 
IND regulations.

The Commissioner o f Food and Drugs 
concludes that since the draft biore
search monitoring data collection form  
is being made available to some members 
o f the regulated industry, it should be 
made available to all interested persons. 
Accordingly, a copy o f the draft form  
and a copy o f the cover letter to partici
pants in the test have been placed on 
display in the office o f the Hearing Clerk 
at the address given above, and may be 
seen in that office between the hours of 
9 a.m. and 4 p.m., Monday through Fri
day. Copies o f the letter and the draft 
form are available upon request from  the 
Hearing Clerk.

The participants in the test o f the 
draft form are being asked to complete 
and submit the draft form for a current 
or recent IND and to comment on the 
following specific areas:

(1) The time required to complete the 
form, including research and abstracting 
o f data; (2) The availability o f the data 
requested; (3) The sufficiency and clar
ity of instructions; (4) The adequacy o f 
space to report relevant information;
(5) The data organization and relation
ships within the body o f the form ; (6) 
The duplication o f information already 
submitted to FDA on another form ; and 
(7) The overall design o f the form.

Any other person who wishes to submit 
comments on the draft form in these or 
other areas should submit them (prefer
ably four copies and identified with the 
Hearing Clerk docket number found in 
brackets in the heading o f this docu
ment) to the Hearing Clerk at the ad
dress given above, on or before October 
17, 1977. Received comments that do not 
contain information exempted from pub
lic disclosure may be seen in that office 
at the times given above. Information 
submitted by test participants on cur
rent or recent IND ’s that is exempt from 
public disclosure w ill not be available to 
the public.

Because the draft form is still under
going review within FDA, the draft copy 
on display does not represent the 
agency’s final decision on this matter. 
A ll members o f the public w ill be a f
forded a further opportunity to com
ment when a notice o f proposed rule 
making on this matter is published in the 
F ederal R egister.

Dated: August 8,1977.
Joseph  P . H il e , *  

Associate Commissioner 
for Compliance.

[FR Doc.77-23508 Filed 8-15-77;8:45 am]
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[21 CFR Part808]
[Docket No. 76P-0344]

MEDICAL DEVICES
Public Hearing on Proposed Action on Cali* 

fomia Application for Exemption from 
Preemption of Requirements; Extension 
of Comment Period

AGENCY: Food and Drug Administra
tion.
ACTION: Extension o f time fo r com
ment.

SUMMARY: This document extends to 
August 31, 1977 the time for submission 
o f comments on matters discussed at a 
hearing held on July 19,1977 by the Food 
and Drug Administration (FD A ). The 
hearing was on the agency’s proposed ac
tion on California’s application for ex
emption from preemption o f the State’s 
medical device requirements.
DATE: W ritten comments by August 31, 
1977.
ADDRESS: W ritten comments (four 
copies) to the Hearing Clerk (HFC-20), 
Food and Drug Administration, Rm. 4- 
65, 5600 Fishers Lane, Rockville, MD 
20857.
FOR FURTHER INFORM ATION CON
TACT:

Daniel Woloshen, Bureau o f Medical 
Devices (HFK-122), Food and Drug 
Administration, 8757 Georgia Avenue, 
Silver Spring, MD 20910, 301-427-7114.

SUPPLEMENTARY INFORM ATION: 
On July 19, 1977, a hearing before the 
Commissioner of Food and Drugs was 
held at FDA headquarters in Rockville, 
MD to receive comments and views from 
interested persons on the proposed ac
tion by FDA on the State o f California’s 
application for exemption from Federal 
preemption of the State’s medical de
vice requirements. The proposed regula
tion was published in the F ederal R eg
ister  of February 15, 1977 (42 FR 9186) 
and the notice of hearing was published 
on May 20, 1977 (42 FR 25919). The 
regular comment period for the proposed 
action ended on April 18, 1977, and the 
record o f the hearing remained open 
until August 3,1977 to permit submission 
of additional comments lim ited to mat
ters discussed during the hearing.

Because of several written requests for 
an extension of the August 3 comment 
date and to allow all interested parties 
an opportunity to review and analyze the 
transcript of the proceedings, the Com- 
missioner^ hereby grants an extension o f 
the comment period until August 31, 
1977. This extension is available only for 
the purpose of allowing comments per
taining to matters discussed at the hear
ing. A copy of the transcript o f the hear
ing is available at the office of the Hear
ing Clerk.

Dated: August 15,1977.
Joseph  P . H il e , 

Associate Commissioner 
fo r Compliance.

[FR  Doc.77-23843 Filed 8-15-77; 10:00 am] 
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FEDERAL COMMUNICATIONS 
COMMISSION 

[ 47 CFR Part 73 ]
(Docket No. 21333- RM-2661]

FM BROADCAST STATION IN OGDEN, 
UTAH

Proposed Changes in Table of Assignments 
AGENCY: F e d e r a l  Communications 
Commission.
ACTION: Notice of Proposed Rule Mak
ing. v
SUMMARY: FCC proposes to remove 
the reservation o f Channel *9 at Ogden, 
Utah, fo r noncommercial educational 
use only. This action would bring a first 
commercial VHF television station to 
Ogden and results from a petition filed 
by Ashley L. Robison, d.b.a. KW IC Com
munications Company.
DATES: Comments must be received on 
or before September 19, 1977, and reply 
comments on or before October 11, 1977.
ADDRESSES: Federal Communications 
Commission, Washington, D.C. 20554.
FOR FURTHER INFORM ATION CON
TACT:

Freda Lippert Thyden, Broadcast Bu
reau, 202-632-7792.

SUPPLEMENTARY INFORM ATION: 
Adopted: August 4,1977.
Released : August 10,1977.

In  the matter o f amendment o f 
S 73.606(b), Table o f Assignments, Tele
vision Broadcast Stations. (Ogden, 
U tah).

By Acting Chief, Broadcast Bureau:
1. The Commission has before it for 

consideration a petition for rule making 
filed by Ashley L. Robison, d.b.a. KW IC 
Communications Company ( “Robison"). 
The petition seeks amendment o f Sec
tion 73.606(b) o f the Commission’s Rules, 
the Television Table o f Assignments, by 
removing the reservation of Channel *9 
at Ogden, Utah, for noncommercial edu
cational use only. Robison contemplates 
offering a commercial service on this 
channel. KUTV, Inc., KSL, Inc., licensees 
o f Salt Lake City, Utah, VHF commercial 
television stations, and the National 
Translator Association opposed the pro
posal and Robison responded.

2. Ogden (pop. 69,478), seat o f Weber 
County (pop. 126,278) ,* is located ap
proximately 56 kilometers (35 miles) 
north o f Salt Lake City, Utah.* Ogden is 
currently assigned Channels *9+, *18—, 
24 and 30. A ll are vacant, and no appli
cations are pending for any o f these 
channels. Ogden is located within the 
predicted Grade A  contours o f all three 
commercial Salt Lake City stations. It  
is also located within the predicted 
Grade A  contours o f noncommercial edu-

1 A ll population figures are taken from the 
1970 U.S. Census.

* A  proposal to assign VHF Channel 13 to 
Salt Lake City is presently pending in the 
VHF Drop-In Proceeding, Docket No. 20418, 
42 Fed. Beg. 16782 (March 30,1977).

cational Stations KUED at Salt Lake 
City, and KBYU -TV at Provo.

3. Petitioner notes that since 1960, 
Weber County has grown by 22 percent, 
although the population of Ogden has 
remained constant. Weber County is the 
home of H ill A ir Force Base, the Defense 
Depot Ogden, Weber State College and 
the Western Service Center o f the In 
ternal Revenue Service. Ogden, Utah’s 
second largest city, is a rail center, served 
by four railroads and fourteen trunk 
lines. Robison also asserts that Weber 
County is undergoing a significant resi
dential and industrial expansion. It  is 
said that between 1967 and 1974, the 
county’s annual gross taxable sales rose 
from $228 million to $417 million, per
sonal income rose from  $291 million to 
$482 million and its nonagricultural pay
roll rose from $195 million to $297 
million.

4. Petitioner contends that to develop 
viable commercial television service at 
Ogden, it is necessary to use a VHF chan
nel, thus necessitating the return of 
Channel 9 to its original status as a com
mercial channel.* He bases his argument 
on the present and historical status of 
television in Utah. As to the current sit
uation, the three operating commercial 
television stations in Salt Lake City are 
the only commercial stations in Utah. 
These facilties, as well as the previously 
mentioned educational stations, all oper
ate in the VHF band. Presently all fifteen 
UHF television channels assigned to 
Utah are unoccupied,* including three at 
Ogden, and there are six unoccupied 
VHF channels in Utah, including Og
den’s Channel *9.® In  the not too dis
tant past, however, Channel 9 at Ogden 
was utilized by the Board o f Education 
of Ogden City which operated noncom
mercial educational Station KO ET(TV ) 
from 1964, until it went silent in 1973. 
Upon its failure to file an application for 
renewal of license, the station’s author
ity terminated and its call sign was de
leted by the Commission on January 31,
1975. Similiarly, noncommercial educa
tional Station KW CS-TV, which for
merly occupied Channel 18 at Ogden, 
and had been licensed to the Weber 
County School District, had its call sign 
deleted at that time. Channels 24 and 30 
have never been occupied. Thus, peti
tioner contends that the failure of both 
Ogden noncommercial educational sta
tions, the fact that the only stations in 
Salt Lake City and the remainder o f 
Utah are VHF, and the fact that com
mercial operation of a non-network a f
filiated station (especially UHF) is gen-

* The channel was once used commercially 
as Station KVOO-TV, but was not successful. 
In  1962, the license was assigned to the Board 
of Education of Ogden City, Utah, whose re
quests to change the call letters o f the sta
tion to KOET, and to reserve Channel 9 for 
noncommercial educational use were granted.

« Five UHF commercial channels and ten 
UHF noncommercial educational channels 
are assigned to Utah.

6 Eleven VHF channels are assigned to 
Utah, eight commercial channels and three 
noncommercial educational channels. Three 
commercial and two educational stations are 
in operation.

erally financially unsuccessful when it 
faces s t ong competition from VHF net
work affiliated stations,® indicates that a 
commercial television operation on either 
available UHF channel at Ogden would 
not be an economically viable undertak
ing.

5. Petitioner notes that in 1970 the 
Commission rejected a proposal, filed by 
the Ogden Board and the Utah Televi
sion Corporation, to remove the reserva
tion of Channel *9 in order to permit a 
dual commercial-educational use of the 
facility.7 He argues, however, that the 
subsequent silencing o f both educational 
television stations in Ogden indicates 
that educational broadcasting in Ogden 
is not feasible. To further support this 
thesis, Robison submits letters from 
various Utah educational and govern
mental leaders declining interest in using 
the channel and expressing interest in 
using Channel *9 for a commercial sta
tion. This led Robison to argue that 
Channel *9 is not likely to be operated 
as a noncommercial educational facility. 
Petitioner further asserts that its pro
posal would not be likely to have any ad
verse impact on UHF development at Og
den, for there is little likelihood that 
Channel 24 or Channel 30 w ill in the 
near future be used as commercial broad
cast facilities. More significant, argues 
Robison, if UHF commercial develop
ment is to occur anywhere in the area, it 
is more likely in Salt Lake City, a sub
stantially larger city.

6. KUTV, Inc. (“KUTV” ), licensee o f 
Station KUTV, Channel 2, Salt Lake 
City, opposes the instant petition, argu
ing that the proposal is a thinly dis
guised effort to reallocate Channel *9 
from  Ogden to Salt Lake City and con
vert it to commercial use hi the latter 
community. In  support of its contention, 
KUTV attaches a verified copy o f the 
official minutes of proceedings o f the 
Board o f City Commissioners o f Salt 
Lake City for January 15,1976, reflecting 
that the first item on the Board’s agenda 
for that day was a petition filed by Robi
son for leave to purchase from the Salt 
Lake City Corporation certain city- 
owned property on Ensign Peak, a site 
wholly within the city limits of Salt Lake 
City. The minutes indicate that Robi
son’s purpose in acquiring the property 
was related to his application for a con
struction permit to build a television 
station to serve the cities and towns o f 
the Wasatch Front.8 KUTV asserts that

* Robison asserts that as Ogden Is In the 
Grade A contours of all three Sait Lake City 
network affiliates, a network affiliation for 
a station at Ogden is precluded. He further 
submits that operation of a non-network af
filiate in a city o f approximately 70,000 is 
only practicable in the same band as the net
work competition.

7 In  the Matter o f Ogden, Utah, 26 F.C.C. 2d 
142 (1970).

8 KUTV submits that the Wasatch Front is 
a geographical term used to describe the 
western slope o f the Wasatch Mountains 
which run in a north-south direction from 
the city o f Provo, approximately 64 kilo
meters (40 miles) south o f Salt Lake City, 
to the Utah-Idaho border more than 80 kilo
meters (50 miles) north o f Ogden.
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Robison’s stated intent to serve Wasatch 
Front and his choice o f a site in Salt 
Lake City, as well as newspaper articles 
emphasizing that the proposed facility 
would serve Salt Lake City,* indicate 
that petitioner intends to provide pri
marily a service to Salt Lake City and 
only secondarily a service to Ogden.“

7. Opponent further submits that the 
adverse factors considered by the Com
mission in its 1970 decision rejecting its 
earlier proposal regarding Ogden still 
exist. For instance, the removal o f the 
Channel 9 transmitter site from Ogden 
to a point near Salt Lake City, alleges 
KUTV, would have an adverse impact on 
the extensive network o f VHF and UHF 
television broadcast translator stations u 
upon which the residents o f most of the 
land area o f Utah and a significant part 
o f the adjacent states o f Nevada, Idaho, 
Colorado and Wyoming must depend for 
free over-the-air television service.“  
Opponent also contends that the present 
educational needs and financial resources 
of Ogden and Weber County may change 
and thus the present proposal to end the 
Channel *9 reservation could be short
sighted.

8. In  reply, Robison asserts that he in
tends to serve Ogden and that his studio 
would be located in Ogden. However, he 
asserts that it would be unrealistic to 
think that Salt Lake City and its audi
ence would not be a factor in determin
ing whether to compete with three near
by VHF network affiliates and initiate 
independent television service. Petitioner 
submits that any problem in this regard 
should be resolved in a licensing context 
and not as a rulemaking matter. As to 
the question o f interference to transla
tors, petitioner replies that the total 
number o f translators possibly affected

B Attached to KUTV’s opposition are copies 
o f newspaper articles which appeared In the 
January 20 and March 12, 1976, editions o f 
the Salt Lake Tribune.

10 The National Translator Association, In 
Its reply filing opposing the petition, noted 
that Robison’s representatives have ap
proached Station KSL-TV In Salt Lake City 
for the purpose o f seeking permission to lo
cate the proposed Channel 9 facility ait 
Farnsworth Peak, the site o f the KSL-TV 
antenna. This site Is 29 kilometers (18 miles) 
southwest of Salt Lake City and over 64 kilo
meters (40 miles) southwest o f Ogden, Utah.

11 The allegation o f Interference to trans
lators concerns two separate but related 
points. First, operation of a station on Chan
nel 9 ait a site near Salt Lake City would 
cause Interference to the reception o f sig
nals from translator stations operating on 
Channels 8, 9 and 10. This Interference 
would affect the signal received by the pub
lic, as well as the signal received by trans
lators relying on transmissions from transla
tors operating on Channels 8, 9 and 10. Sec
ond, and o f great significance, is the fact 
that some o f the translators would cause 
Interference to the reception o f a television 
station operating on Channel 9 at Ogden in 
contravention o f Section 74.703(b) and thus 
would be required to change their channels 
o f operation.

12 KSL, Inc., licensee o f Station KSL-TV, 
Salt Lake City, Utah, and the National 
Translator Association joined KUTV in op
posing the petition on this basis.

by the activation of  Channel 9 is 20, not 
the 118 shown by KUTV or the 59 shown 
by the National Translator Association. 
Furthermore, because o f terrain factors, 
Robison contends that some o f these 20 
translators may not be affected at all. 
He notes that, in any event, when a de
cision must be made as to whether a 
VHF translator station or a VHF tele
vision station w ill operate, the transla
tor station must always accorr modate 
the -television station. Petitioner also 
comments that in reaffirming its 1970 de
cision, the Commission stated that denial 
had not been based upon the impact 
which the proposal was alleged to have 
on area translator operations—a factor 
originally mentioned—since only a rela
tively small number of translators would 
be affected to the point o f needing avail
able replacements and, in any event, 
translators are purely a secondary use 
of television facilities.1*

9. We believe that petitioner's proposal 
should be considered. However, we have 
never before removed the reservation for 
a channel in the manner proposed here31 
and, thus, hesitate to do so unless the 
public interest considerations are o f such 
consequence as to demand it. It  appears 
that in some respects the fa its have 
changed since 1970, but a number of se
rious questions remain, as is evident from 
the comments already filed in this pro
ceeding. Several points must be answered 
before a determination can be made that 
removing the reservation on Channel *9 
at Ogden would be in the public interest. 
Comments should be directed to our con- 
crams o f whether the use o f Channel *9 
commercially would prevent any possi
bility o f Ogden’s having a noncommercial 
educational station. Also, we need to con
sider what impact, if  any, the proposal 
would have on UHF development in the 
Ogden and Salt Lake City areas; and 
how the proposal would affect existing 
translator services in Utah and sur
rounding states and whether any reim
bursement should be provided to any o f 
the translator stations affected by the 
proposal. We are also interested in ob
taining comments on whether the pro
posal is designed to provide an Ogden or 
a Salt Lake City facility. I f  the latter is 
the case, we note the proposal to assign 
VHF Channel 13 to Salt Lake City, pres
ently pending in the VHF Drop-In Pro
ceeding. See n. 2, supra. I f  the former, 
it needs to be demonstrated that the 
presently assigned UHF channels could 
not be used to meet this need. We also 
invite other comments useful in consider
ing this case o f first impression.

M In  the Matter of Ogden, Utah, 28 F.G.G 
2d 705 (1971).

14 But see In  the Matter o f Fostering Ex
panded Use o f UHF Television Channels, 2 
F.G.G. 2d 527 (1966), in which the Commis
sion, in designing a revised and expanded 
Television Table o f Assignments made nu
merous changes, including adding and re
moving reservations from various channels. 
That case presented a very different factual 
situation as no net loss in educational reser
vations was involved.

§ 73.606 [Amended]
10. Accordingly, pursuant to Sections 4

( i ) , 5(d) (1 ), 303 (g ) and ( r ) , and 307(b) 
o f the Communications Act o f 1934, as 
amended, it is proposed to amend the 
Television Table o f Assignments (§ 73.606
(b ) o f the Commission’s Rules) as fo l
lows with respect to the community listed 
below:

Channel No.

Present Proposed

Ogden, Utah. *»+,*18-, 24, 30 9+,*18-f 24, 30

11. The Commission’s authority to in
stitute rule making proceedings, show
ings required, cut-off procedures, and 
filing requirements are contained hi the 
attached Appendix and are incorporated 
by reference herein.

Note.—A showing o f continuing interest is 
required by paragraph 2 of the Appendix 
before a Channel will be assigned.

12. Interested parties may file com
ments on or before September 19, 1977, 
and reply comments on or before Octo
ber 11, 1977.
-  F ederal Co m m unicatio ns

Co m m issio n ,
N eal K. M cN aughten , 

Acting Chief, 
Broadcast Bureau.

Appendix

1. Pursuant to authority found in Sections 
(4) (1), 5 (d )(1 ), 303(g) and (r ), and 307(b) 
o f the Communications Act o f 1934, as 
amended, and § 0.261(b) (6) o f the Commis
sion’s Rules, it  is proposed to amend the TV  
Table o f Assignments, § 73.606(b) o f the 
set forth in this notice o f proposed rule 
making to which this Appendix is attached.

2. Showings required. Comments are in
vited on the proposal(s) discussed in the 
Notice o f Proposed Rule Making to which 
this Appendix is attached. Proponent (s) will 
be expected to answer whatever questions 
are presented in Initial comments. The pro
ponent o f a proposed assignment is also ex
pected to file comments even i f  it only re
submits or incorporates by reference its 
former pleadings. I t  should also restate its 
present intention to  apply for the channel 
i f  it  is assigned, and, i f  authorized, to build 
the station promptly. Failure to file may 
lead to denial o f the request.

3. Cut-off procedures. The following proce
dures will govern the consideration o f filings 
in this proceeding.

(a ) Oounterproopsals advanced In this 
proceeding Itself will be considered, i f  ad
vanced in initial comments, so that parties 
may comment on them in reply comments. 
They will not be considered i f  advanced in 
reply comments. (See § 1.420(d) o f Com
mission Rules.)

(b ) W ith respect to petitions for rule 
making which conflict with the proposal (s) 
in this Notice, they will be considered as 
comments in the proceeding, and Public 
Notice to Oils effect will be given as long 
as they are filed before the date for filing 
Initial comments herein. I f  filed later than 
that, they will not be considered in con
nection with the decision in this docket.

4. Comments and reply comments; service. 
Pursuant to applicable procedures set out In 
§§ 1.415 and 1.420 of the Commission’s Rules 
and Regulations, interested parties may file 
comments and reply comments on or before
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the dates set forth in the notice o f proposed 
rule making to which this Appendix is at
tached. All submissions by parties to this 
proceeding or persons acting on behalf o f 
such parties must be made in written com
ments, or other appropriate pleadings. Com
ments shall be served on the petitioner by 
the person filing this comments. Reply com
ments shall be served on the person (s) who 
filed comments to which the reply is directed. 
Such comments and reply comments shall 
be accompanied by a certificate o f service. 
(See $ 1.420(a), (b ) and (c ) o f the Commis
sion Rules.)

5. Number o f copies. In  accordance with 
the provisions o f Section 1.420 o f the Com
mission’s Rules and Regulations, an original 
and four copies of all comments, reply com
ments, pleadings, briefs, or other documents 
shall be furnished the Commission.

6. Public inspection o f filings. All filings 
made in this proceeding will be available for 
examination by interested parties during 
regular business hours in the Commission’s 
Public Reference Room at its headquarters, 
1919 M Street NW, Washington, D.C.

fFR Doc.77-23539 Piled 8-15-77; 8:45 am]

[47 CFR Part 73]
[Docket No. 21355; RM-2834]

FM BROADCAST STATION IN CAPE 
CHARLES, VIRGINIA

Proposed Changes in Table of Assignments
AGENCY: Federal Communications 
Commission.
ACTION : Notice o f proposed rulemaking.
SUMMARY: At the request o f J. Grayson 
Duer, FFC proposes to assign FM Chan
nel 241 to Cape Charles, Va., as its first 
FM assignment. I f  channel is assigned, 
it would provide Cape Charles with its 
first local FM service.
DATES: Comments are to be filed on or 
before September 19, 1977, and reply 
comments on or before October 11, 1977.
ADDRESSES: Federal Communications 
Commission, Washington, D.C. 20554
FOR FURTHER INFORM ATION CON
TACT:

Mildred B. Nesterak, Broadcast Bu
reau, 202-632-7792.

SUPPLEMENTARY INFORM ATION: 
Adopted: August 4,1977.
Released: August 10, 1977.

In  the matter o f amendment of § 73.- 
202(b), Table o f Assignments, FM 
Broadcast Stations (Cape Charles, V a .).

1. Petitioner, Proposal and Comments:
(a ) Petition for rulemaking \ filed by

J. Grayson Duer (“petitioner” ) , propos
ing the assignment o f Class B Channel 
241 to Cape Charles, Va., as a first FM 
assignment to that community.

(b ) The channel could be assigned in 
conformity with the minimum distance 
separation requirements. There were ho 
oppositions to the proposal.

2. Community Data:
(a ) Location: Cape Charles is located 

on the eastern shore o f Virginia about

* Public Notice o f the filing o f the petition 
was given on February 22, 1977 (Report No. 
1030).

18 kilometers (11 miles) north of the tip 
of the Delmarva Peninsula.

(b ) Population: Cape Charles— 1,689; 
Northampton County— 14,442*

(c) Local Broadcast Service: There is 
presently no local service in Cape 
Charles.

(d ) Economic Data: Petitioner has 
furnished sufficient information regard
ing the social and economic factors which 
demonstrates Cape Charles’ need for an 
FM channel assignment. It  appears that 
agriculture plays an important role in 
the area’s economy in addition to the 
seafood industry. Petitioner notes that 
the Chesapeake Bay and Atlantic Ocean 
provide the basis for the substantial rec
reational and tourist industry. It  adds 
that new industry is moving into Cape 
Charles, such as Brown and Root, Inc., 
which has been given final authority to 
commence construction o f a plant to fab
ricate large metal components and struc- 
tures for outer continental shelf drilling 
rigs. Petitioner states that this means 
new jobs and a  boost for the Cape 
Charles economy.

3. Preclusion Studies: Preclusion would 
occur on Channels 240A and 241. One 
community (Onancock, pop. 1,614) would 
be precluded as a result o f the assign
ment o f Channel 241. Onancock has no 
FM assignments and no AM  station; 
however, petitioner states that two Class 
A  channels are available for assignment.

4. Coverage: Petitioner’s engineering 
study shows that a Class B station op
erating with 30 kW at 91 meters (300 
feet) would provide second FM service 
as well as second nighttime aural service 
to 1,374 persons in an area o f 62 square 
kilometers (24 square m iles). A  Class A 
assignment would not provide such serv
ice. No first FM or nighttime aural serv
ice would be provided by the proposed 
assignment.

5. Comments: Petitioner contends that 
the proposed channel is available for use 
in only a small area and no other Class 
B channels are available in that area. It  
adds that activation o f the proposed fa 
cility would render service to areas which 
presently receive inadequate aural serv
ice, and only a Class B assignment would 
be viable because o f the competition 
from two existing Class B stations on the 
Delmarva Peninsula*

6. Even though Cape Charles is a small 
community which ordinarily would be 
assigned a Class A  channel, the popula
tion distribution of the whole southern 
portion o f the peninsula is such that 
there are few significant population cen
ters to which Class B channels could be 
assigned. Other than Cape Charles and 
Onancock, the channel cannot be uti
lized at any other community. I f  Channel 
241 were to be assigned to Cape Charles 
it would preclude its utilization at Onan
cock, a community o f comparable size. 
However, thus fa r no expression of in
terest has been shown for a channel as-

3 Population figures are taken from the 
1970 U.S. Census.

* Station WESR-FM (Channel 277), Tasley, 
Virginia; Station WEXM-FM (Channel. 298), 
Exmore, Va.

signment to that community and there 
are other channels available for assign
ment to Onancock. In  our view this pro
posal has sufficient merit to warrant ex
ploration in a rule making proceeding. 
The proposed assignment could provide a 
first local aural service to Cape Chartes 
and could also provide a second FM serv
ice and second nighttime aural service to 
1,374 persons in an area of 62 square kil
ometers (24 square m iles).
§73.202 [Amended]

7. In light of the foregoing, the Com
mission proposes to amend the FM Table 
o f Assignments, § 73.202(b) o f the Com-
mission’s Rules and Regulations, with 
regard to Cape Charles, Va., as follows:

City
Channel No. 

Present Proposed

Cape Charles, Va.___

8. The Commission’s authority to in
stitute rulemaking proceedings; show
ings required; cut-off procedures; and 
filing requirements are contained in the 
attached Appendix and are incorporated 
herein:

Note.—A showing o f continuing interest 
by paragraph 2 o f the Appendix before a 
channel will be assigned.

9. Interested parties may file com
ments on or before September 19, 1977, 
and reply comments on or before Octo
ber 11,1977.

F ederal Co m m unicatio ns  
C o m m issio n ,

N eal K . M cN augthen , 
Acting Chief, Broadcast Bureau.

Appendix

1. Pursuant to authority found in Sections 
4 (i), 5 (d )(1 ), 303 (g ) and (r ),  and 307(b) 
o f the Communications Act o f 1934,' as 
amended, and § 0.281(b) (6) o f the Commis
sion’s Rules, it  is proposed to amend the FM 
Table o f Assignments, | 73.202(b) o f the Com
mission’s Rules and Regulations, as set forth 
in the notice o f proposed rulemaking to 
which this Appendix is attached.

2. Showings required. Comments are in
vited on the proposal(s) discussed in the 
notice o f proposed rulemaking to which this 
Appendix is attached. Proponent(s) wlU be 
expected to answer whatever questions are 
presented in initial comments. The propo
nent o f a proposed assignment is also ex
pected to file comments even i f  it  only re
submits or incorporates by reference its for
mer pleadings. It  should also restate its 
present intention to apply for the channel 
i f  it is assigned, and, i f  authorized, to build 
the station promptly. Failure to file may lead 
to denial of the request.

3. Cut-off procedures. The following pro
cedures will govern the consideration o f fil
ings in this proceeding.

(a) Counterproposals advanced in this pro
ceeding Itself will be considered, i f  advanced 
in initial comments, so that parties may 
comment on them in reply comments. They 
will not be considered if  advanced in reply 
comments. (See § 1.420(d) of Commission 
Rules.)

(b ) With respect to petitions for rulemak
ing which conflict with the proposal (s) in 
this notice, they will be considered as com
ments in the proceeding, and pubUc notice 
to this effect will be given as long as they are
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filed before the date for filing Initial com
ments herein. I f  filed later than that, they 
will not be considered In connection with 
the decision in this docket.

4. Comments and reply comments; service. 
Pursuant to  applicable procedures set out 
in §§ 1.415 and 1.420 o f the Commission's 
Buies and Regulations, interested parties 
may file comments and reply comments on 
or before the dates set forth in the notice o f 
proposed rulemaking to which this Appendix 
is attached. All submissions by parties to 
this proceeding or persons acting on behalf 
o f such parties must be made in written com
ments, reply comments, or other appropriate 
pleadings. Comments shall be served on the 
petitioner by the person filing the comments. 
Reply comments shall be served on the per
son (s) who filed comments to which the 
reply is directed. Such comments and reply 
comments shall be accompanied by a certifi
cate of service. (See 1 1.420 (a ), (b ) and (c) 
o f the Commission Rules.)

5. Number o f copies. In accordance with 
the provisions o f 5 1.420 o f the Commission’s 
Rules and Regulations, an original and four 
copies o f all comments, reply comments, 
pleadings, briefs, or other documents shall 
be furnished the Commission.

6. Public inspection o f filings. A ll filings 
made in this proceeding will be available for 
examination by interested parties dxnring reg
ular business hours in the Commission’s 
Public Reference Room at its headquarters, 
1919 M Street NW„ Washington, D.C.

(PR  Doc.77-23542 Piled 8-15-77;8:45 am]

[47  CFR Part 73]
[Docket No. 21357; RM-2874]

FM BROADCAST STATION IN 
ANTIGO, WIS.

Proposed Changes in Table of Assignments
AGENCY : Federal Communications 
Commission.
ACTION: Notice of proposed rulemaking.
SUMMARY : Action herein proposes the 
substitution of a Class C channel for a 
Class A channel in Antigo, Wis., at the 
request o f Antigo Broadcasting Co. Pe
titioner states that the service area on 
its present Class A  channel is limited 
and, beyond its present primary service, 
lie areas which would be served by the 
proposed Class C facilities.
DATES: Comments must be received on 
or before September 19, 1977, and reply 
comments must be received on or before 
October 11,1977.
ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554.
FOR FURTHER INFORM ATION CON
TACT:

Mildred B. Nesterak, Broadcast Bu- 
. reau (202-632-7792).

SUPPLEMENTARY INFORM ATION; 
Adopted: August 4,1977.
Released: August 10,1977.

In  the matter of amendment of $ 73.- 
202(b), Table o f Assignments, FM  
Broadcast Stations. (Antigo, W is.).

1. Petitioner, Proposal and Com
ments:

(a ) Notice of proposed rulemaking is 
hereby given concerning amendment o f 
the FM Table o f Assignments § 73.202

(b ) o f the Commission’s Rules and Reg
ulations) as concerns Antigo, Wis.

(b ) A  petition for rulemaking1 was 
filed on behalf o f Antigo Broadcasting 
Co., licensee of Stations W ATK and 
W ATK-FM , Antigo, Wis., proposing the 
substitution o f Class C Channel 287 for 
Channel 285A, on which it operates, at 
Antigo, Wis. The petitioner has also sub
mitted an engineering statement.

2. Demographic Data:
(a ) Location: Antigo is located 256 

kilometers (160 miles) northwest of M il
waukee, Wis.

(b ) Population: Antigo—9,005; Lang
lade County— 19,220.*

(c ) Local Broadcast Service: Antigo 
is served by Stations W ATK-FM  (Chan
nel 285A), and daytime-only AM  Sta
tion W ATK, both licensed to petitioner.

3. Preclusion Studies: The proposed 
assignment o f Channel 287 to Antigo 
would cause preclusion on Channels 287 
and 288A. Twenty-six communities with 
populations greater than 1,000 are lo
cated in the areas o f preclusion. Four
teen o f these communities have AM  sta
tions and FM stations or assignments. 
The remaining twelve * have neither AM  
nor FM stations or assignments. Peti
tioner should indicate whether there are 
any other channels available for as
signment to the six communities with 
populations over 2,500 and which are 
underlined in footnote 3.

4. Additional considerations: Petition
er states that the service area on its 
present Class A channel (285A) is lim i
ted and, beyond its present primary 
service lie areas which would be served 
by petitioner’s proposed Class C facili
ties. It  points out that parts o f this gain 
area have no FM service and some parts 
have one FM service. Petitioner notes 
that Antigo is the only city in Langlade 
County and has nearly half the county’s 
population. It  asserts that the city is the 
trading center for the area to the north 
and east where there is a scarcity of 
service. It  adds that Antigo is also the 
commercial and media center for a wide 
area, and is relied on by residents o f sur
rounding areas for information and 
entertainment.

5. Roanoke Rapids Study: Although 
the -petitioner has submitted a map gen
erally indicating the area which would 
receive the proposed service, a more pre
cise showing is necessary. A  Roanoke 
Rapids4 showing o f first and second FM 
service should be submitted based upon a 
Class C station’s operating at Antigo with 
petitioner’s proposed facilities (100 kW 
and 153 meters (500 feet) A A T ), existing 
stations’ operating with reasonable facil
ities or greater in the event the stations 
are already authorized greater facilities,

1 Public Notice o f the filing o f the petition 
was Issued on April 18, 1977, Report No. 1039.

* Population figures are taken from the 
1970 U.S. Census.

•Wisconsin: Phillips (pop. 1,511); Cran- 
don (1,582). Michigan: Calumet (1,007); 
Baraga (1,116); Lake Linden (1,214); Crystal 
Palls (2,000); L ’Anse (2,538); Wakefield 
(2,757); Bessemer (2,805); Laurium (2,868); 
Norway (3,033); Negaunee (5,248).

4 Roanoke Raplds-Goldsboro, N.C., 9 F.C.C. 
2d 672 (1967).

and all unoccupied assignments in the 
area operating with reasonable facilities. 
In  addition, the petitioner should submit 
a comparative coverage study showing 
the areas and the number o f people 
which could receive such first and second 
FM service from a Class A station located 
at Antigo. The above showings should 
also include the extent o f nighttime serv
ice provided by AM  broadcast stations, 
indicating the extent o f aural services 
available within the proposed service 
area. Anamosa-Iowa City, Iowa, 40 F.C.C. 
2d 520 (1974).

6. Since Antigo is located within 402 
kilometers (250 miles) o f the U.S.-Can
ada border, the proposed assignment o f 
Channel 287 to Antigo requires coordina
tion with the Canadian Government.

7. Regarding the proposed modiflcati- 
cation o f petitioner’s license to specify 
Channel 287, if it were assigned, our 
policy, as expressed in Cheyenne, Wyo., 
62 F.C.C. 2d 63 (1976), is that the public 
interest is best served where other in
terested parties are afforded an oppor
tunity to apply for such a Class C chan
nel when assigned as a substitute for a 
Class A channel to a community. How
ever, since no person has expressed an 
interest in the proposed assignment of 
Channel 287 to Antigo thus far, we are 
proposing to modify the license o f Sta
tion W ATK-FM  to the Class C channel. 
Should an opposition to the proposed 
modification together with an expression 
of interest be submitted in comments, 
appropriate comparative consideration 
must be afforded any competing appli
cation for the channel, if assigned.

8. An Order to Show Cause to the pe
titioner will not be necessary since assent 
o f the licensee o f the station whose au
thorization is to be modified is clearly 
indicated by its request for rule making.
§ 73.202 [Amended]

9. In view o f the above, the Commis
sion proposes to amend the FM Table 
o f Assignments, § 73.202(b) of the Com
mission’s Rules and Regulations, with 
regard to Antigo, Wis., as follows:

City
Channel No. 

Present Proposed

Antigo, Wis.................... ........  285A 287

10. The Commission’s authority to in
stitute rule making proceedings; show
ings required; cut-off procedures; and 
filing requirements are contained in the 
attached Appendix.

11. Interested parties may file com
ments on or before September 19, 1977, 
and reply comments on or before October 
11, 1977.

F ederal C o m m unicatio ns  
Co m m issio n ,

N eal K . M cN aughten , 
Acting Chief, Broadcast Bureau. 

-A ppendix

1. Pursuant to authority found in Sections 
4 ( i ) , 5 (d )(1 ), 303(g) and (r ), and 307(b) o f 
the Communications Act o f 1934, as amend
ed, and §0.281(b)(6) of the Commission’s 
Rules, it is proposed to amend the FM Table 
of Assignments, § 73.202(b) o f the Commls-
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slon’s Rules and Regulations, as set forth in 
the Notice o f Proposed Rulemaking to which 
this Appendix is attached.

2. Showings required. Comments are in
vited on the proposal (s) discussed in the 
Notice of Proposed Rulemaking to which this 
Appendix is attached. Proponent(s) will be 
expected to answer whatever questions are 
presented in initial comments. The propo
nent of a proposed assignment is also ex
pected to file comments even if  it only resub
mits or incorporates by reference its former 
pleadings. I t  should also restate its present 
intention to apply for the channel i f  it  is as
signed, and, if authorized, to build the sta
tion promptly. Failure to file may lead to 
denial of the request.

3. Cut-off procedures. The following pro
cedures will govern the consideration of fil
ings in this proceeding.

(a) Counterproposals advanced in this pro
ceeding itself will be considered, i f  advanced 
in initial comments, so that parties may com
ment on them in reply comments. They will 
not be considered if  advanced in reply com
ments. (See § 1.420(d) o f Commission 
Rules.)

(b ) With respect to petitions for rulemak
ing which conflict with the proposal (s) in 
this Notice, they will be considered as com
ments in the proceeding, and Public Notice 
to this effect will be given as long as they 
are filed before the da'te for filing Initial com
ments herein. I f  filed later than that, they 
will not be considered in connection with the 
decision in this docket.

4. Comments and reply comments; service. 
Pursuant to applicable procedures set out in 
§§ 1.415 and 1.420 of the Commission’s Rules 
and Regulations, interested parties may file 
comments and reply comments on or before 
the dates set forth in the notice of proposed 
rulemaking to which this Appendix is at
tached. All submissions by parties to this 
proceeding or persons acting on behalf of 
such parties must be made in written com
ments, reply comments, or other appropriate 
pleading^. Comments shall be served on the 
petitioner by the person filing the comments. 
Reply comments shall be served on the per
son^) who filed comments to which the 
reply is directed. Such comments and reply 
comments shall be accompanied by a certifi
cate of service. (See § 1.420(a), (b ) and (c ) 
of the Commission Rules.)

5. Number of copies. In accordance with 
the provisions of Section 1.420 of the Com
mission’s Rules and Regulations, an original 
and four copies of all comments, reply com
ments, pleadings, briefs, or other documents 
shall be furnished the Commission.

6. Public inspection of filings. All filings 
made in this proceeding will be available, for 
examination by interested parties during 
regular business hours in the Commission’s 
Public Reference Room at its headquarters, 
1919 M Street NW., Washington, D.C.

[FR Doc.77-23538 Filed 8-15-77;8:45 am]

DEPARTMENT OF DEFENSE 
Office of the Secretary 

[ 32 CFR Part 143 ]
[DoD Directive 1354.1]

RELATIONSHIPS WITH ORGANIZATIONS 
WHICH SEEK TO REPRESENT MEMBERS 
OF THE ARMED FORCES IN NEGOTIA
TION OR COLLECTIVE BARGAINING

AGENCY: Office o f the Secretary of De
fense.
ACTION: Proposed rule.
SUMMARY: The proposed rule would 
establish departmental policies and pro*

cedures with respect to organizations 
whose objective is to organize or repre
sent members o f the Armed Forces on 
active duty, inactive duty training, or 
members o f Reserve components serving 
in their m ilitary capacities, for purposes 
of negotiating or bargaining about terms 
or conditions of m ilitary service. These 
policies and regulations are needed to 
provide uniform direction and guidance 
to officials in the Department o f Defense 
and members of the Armed Forces, and 
to ensure consistent and even-handed 
treatment o f members of the Armed 
Forces and individuals, groups, organiza
tions, and associations seeking or pur
porting to represent members o f the 
Armed Forces for the purpose of such 
negotiating or bargaining.
DATES: W ritten comments must be re
ceived on or before September 15, 1977.
ADDRESSES: Written comments should 
be sent to the Office o f the Assistant 
Secretary of Defense (Manpower, Re
serve Affairs, and Logistics), Department 
of Defense, Washington, D.C. 20301.
FOR FURTHER INFORM ATION CON
TACT:

Captain Edward Boywid, United States
Navy, 202-695-0625

SUPPLEMENTARY INFORM ATION: 
The new rule prohibits commanders and 
supervisors o f the Department o f De
fense, acting on behalf o f the United 
States, from engaging in negotiation or 
collective bargaining with members o f 
the Armed Forces or with individuals, 
groups, organizations, or associations 
purporting to represent members o f the 
Armed Forces for the purpose of resolv
ing bilaterally terms or conditions of 
m ilitary service. It  also prohibits mem
bers o f the Armed Forces from engaging 
in strikes, slowdowns, work stoppages, 
actions which obstruct or interfere with 
the performance o f m ilitary assign
ments, and picketing for the purpose of 
causing any of the foregoing, when such 
actions are related to terms or conditions 
of military service. The rule proscribes 
efforts on military installations to recruit 
members of the Armed Forces into cer
tain types o f organizations and, in spe
cific circumstances, prohibits member
ship by members of the Armed Forces in 
certain organizations. In addition to 
setting forth supplementary general pro
hibitions and enumerating activities 
specifically not prohibited, the rule vests 
responsibility for assuring compliance in 
the heads of the various departmental 
components.

Accordingly, it is proposed to publish 
32 CFR Part 143 as follows:
PART 143— RELATIONSHIPS WITH OR

GANIZATIONS WHICH SEEK TO REPRE
SENT MEMBERS OF THE ARMED
FORCES IN NEGOTIATION OR COLLEC
TIVE BARGAINING

Sec.
143.1 Purpose.
143.2 AppllcabUity and Scope.
143.3 Policy.
143.4 Prohibited Activity.
143.5 Permissible Activity.

Sec.
143.6 Administrative Provisions.
143.7 Definitions.
143.8 Guidelines.

Authority : 5 U.S.C. 301 and 10 TJ.S.C. 133, 
3010, 5011, and 8010, and in accordance with 
32 CRF 296.

§ 143.1 Purpose.
This Part establishes policies and pro

cedures with respect to organizations 
whose objective is to organize or repre
sent members of the Armed Forces for 
purposes of negotiating or bargaining 
about terms or conditions o f m ilitary 
service. The Part does not modify or di
minish the existing authority o f com
manders to control access to, or maintain 
good order and discipline on, m ilitary 
installations; nor does it modify or di
minish the obligations of commanders 
and supervisors pursuant to Executive 
Order 11491 with respect to organiza
tions representing Department o f De
fense civilian employees.
§ 143.2 Applicability and scope.

The provisions of this Part apply to:
(a ) The Office of the Secretary of De

fense, the M ilitary Departments, the Or
ganization o f the Joint Chiefs of Staff, 
the Unified and Specified Commands, 
and the Defense Agencies.

(b ) A ll m ilitary and civilian personnel 
of the Department of Defense.

(c ) Individuals and groups entering, 
using, or seeking to enter or use m ilitary 
installations.
§ 143.3 Policy.

The mission of the Department of De
fense is to safeguard the security o f the 
United States. Discipline, obedience to 
lawful orders, and loyalty on the part of 
members of the Armed Forces are essen
tial to the combat readiness required to 
accomplish this mission. The interposi
tion of collective or concerted action by 
any organization in the command rela
tionships established by law and regula
tion for the government of the Armed 
Forces would:

(a ) Erode the discipline of the Armed 
Forces;

(b ) Interfere with the power o f the 
Congress to make rules for the govern
ment and regulation of the land, air and 
naval forces, and interfere with the ap
propriate delegation of power to the De
partment o f Defense to provide for the 
national defense;

(c ) Impair the authority o f the Presi
dent as Commander in Chief o f the 
Armed Forces and that of officers ap
pointed by him to command the Armed 
Forces; and

(d) Impair the reliability, operational 
readiness, and combat effectiveness o f 
the Armed Forces so as to threaten the 
security o f the United States.
§ 143.4 Prohibited activity.
* (a ) Negotiation or Collective Bargain
ing. No commander or supervisor may 
engage in negoiation or collective bar
gaining.

(b ) Strikes and Other Concerted Ac
tivity. No member o f the Armed Forces 
may:

FEDERAL REGISTER, VOL 42, NO . 158— TUESDAY, AUGUST 16, 1977



PROPOSED RULES

(1) Engage In any strike, slowdown, 
work stoppage, or other collective job- 
related action related to terms or con
ditions o f m ilitary service; or

(2) Picket for the purpose of causing 
or coercing other members of the Armed 
Forces to engage in any strike, slow
down, work stoppage, or other collective 
job-related action to terms or condi
tions o f m ilitary service.

(c ) Recruitment Efforts on Military 
Installations.

(1) No person may conduct or at
tempt to conduct a demonstration, 
meeting, march, speechmaking, protest, 
picketing, leafletting or other similar ac
tivity on any part o f a military installa
tion for the purposes of forming, recruit
ing members for or soliciting money or 
services for an organization (or organi
zations) that:

(1) Engages or is substantially likely 
to engage in any activity prohibited by 
this Part; or

(ii) Proposes or holds itself out as 
proposing to engage in negotiation or 
collective bargaining on behalf of mem
bers o f the Armed Forces; or

(iii) Proposes or holds itself out as 
proposing to represent members o f the 
Armed Forces to the m ilitary chain of 
command with respect to terms or con
ditions o f m ilitary service when such 
representation would interfere with the 
m ilitary chain o f command; or

(iv ) Solicits or aids and abets a vio
lation of this Part by a member o f the 
Armed Forces.

(2) No person may engage in any 
activity on any part o f a m ilitary in
stallation, including but not limited to 
individual contacts or the posting for 
public display o f any poster, handbill or 
other writing, if that activity or the ma
terial displayed constitutes or includes 
an invitation to collectively engage in an 
act prohibited by this Part.

(d ) Membership. No member o f the 
Armed Forces may become or remain an 
active member o f any organization 
when:

(1) A  determination has been made 
that the organization presents a clear 
danger to discipline, loyalty, or obedience 
to lawful orders because the organization 
or any person on behalf o f the organi
zation,

(1) Engages in any act prohibited by 
this Part; or

(ii) Violates or conspires to violate, or 
solicits or aids and abets a violation o f 
articles 82, 85, 86, 87, 89, 90, 91, 92, 94, 
108,109, 115,116, 117, or 128 of the Uni
form Code o f M ilitary Justice or o f 18 
U.S.C. 1382; and

(2) Such member o f the Armed Forces 
knows that the organization, or any per
son on behalf o f the organization, en
gages in the conduct upon which the 
determination in § 143.4(d) (1) is based 
and such member of the Armed Forces 
intends to promote such conduct.

(e ) General Prohibitions.
(1) No member of the Armed Forces 

may solicit the commission o f or con
spire with or aid and abet any person 
or organization in the commission o f 
any act prohibited by this Part.

(2) No member of the Armed Forces 
may attempt to engage in any act pro
hibited by this Part.
§ 143.5 Permissible activity.

This Part does not prevent, among 
other things:

(a ) Any member o f the Armed Forces 
from presenting complaints or griev
ances over terms or conditions of m il
itary service through established m il
itary channels;

(b ) Commanders or^supervisors from 
giving due consideration to the views of 
any member o f the Armed Forces pre
sented individually or as a result o f par
ticipation on command-sponsored or au
thorized advisory councils, committees 
or organizations for the purpose of im
proving conditions or communications at 
the m ilitary installation involved.

(c ) Any member of the Armed Forces 
from petitioning Congress or communi
cating with any member of Congress, 
individually or collectively.

(d ) Any member o f the Armed Forces 
from being represented by qualified 
counsel, whether or not retained by an 
organization on his or her behalf, in 
any judicial or administrative proceed
ing with respect to which there is a 
right to counsel of choice.

(e ) Any member of the Armed Forces 
from joining or being a member of any 
organization which engages in repre
sentational activities with respect to 
terms or conditions of off-duty employ
ment.

( f )  Any civilian employed at a m il
itary installation from joining or being 
a member o f an organization that en
gages in representational activities with 
respect to terms or conditions o f em
ployment.
§ 143.6 Administrative provisions.

(a ) Responsibility. Responsibility for 
assuring compliance with this Part is 
vested in the Heads of the DOD Com
ponents. Guidelines for this purpose are 
contained in § 143.8.

(b ) Application. The Heads o f the 
DOD Components (in the- case of the 
M ilitary Departments, the Secretaries of 
the M ilitary Departments in consulta
tion with their respective Chiefs of 
Staff) w ill determine on a case-by-case 
basis, whether § 143.4(c) (2 ), §143.4(d) 
or both o f this Part are to be invoked 
in particular circumstances and w ill 
make the specific determinations re
quired.

(c ) Reports. The Heads o f the DOD 
Components w ill report directly and ex
peditiously to the Secretary o f Defense 
significant actions to be taken pursuant 
to this Part. The Assistant Secretary of 
Defense (Manpower, Reserve Affairs, 
and Logistics) is the administrative 
point o f contact in the Office of the Sec
retary o f Defense for all matters re
lating to this Part.
§ 143.7 Definitions.

(a ) Aid and Abet. To be present dur
ing the commission of any act prohibited 
by this Part and to assist, command,
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counsel, or otherwise encourage the 
commission of such act.

(b ) Collective Job-Related Action. Any 
activity by two or more persons that is 
intended to and does obstruct or interfere 
with the performance of a m ilitary duty 
assignment.

(c ) Conspire. To join or agree with one 
or more persons to commit any act pro
hibited by this Part.
(d ) DOD Components. The M ilitary 

Departments and the Defense agencies.
(e ) Member of the Armed Forces. A 

person who is (1) serving on active duty 
or inactive duty training, or (2) a mem
ber of a Reserve component while serv
ing in his or her rnilitary capacity, but 
not those members or former members 
who are receiving retired or retainer pay.

( f ) Military Installations. For the pur
pose of this Part the term “military in
stallation“ includes installations, facili
ties, ships, aircraft and other property 
controlled by the Department of De
fense.

(g ) Negotiation or Collective Bargain
ing. A  process whereby a commander or 
supervisor acting on behalf of the United 
States engages in discussions with a 
member or members of the Armed Forces 
(purporting to represent other such 
members), or with an individual, group, 
organization, or association purporting 
to represent such members, for the pur
pose of resolving bilaterally terms or con
ditions of m ilitary service.

(h ) Solicit. To use words or any other 
means to request, urge, advise, counsel, 
tempt, or command another to commit 
any act prohibited by this Part.

(i) Supervisor. Any member o f the 
Armed Forces or Department of Defense 
civilian employee responsible for direct
ing subordinate members of the Armed 
Forces in the performance of their duties.

( j )  Terms or conditions of military 
service means terms or conditions of 
m ilitary compensation or duty including 
but not limited to wages, rates of pay, 
duty hours, assignments, grievances, or 
disputes.
§ 143.8 Guidelines.

(a ) The prohibitions in this Part w ill 
require that certain factual determina
tions be made by the Heads of the DOD 
Components (in the case of the M ilitary 
Departments by the Secretaries of the 
M ilitary Departments in consultation 
with their respective Chief of Staff) on 
the basis of particular facts that exist at 
particular installations. The guidelines 
for making these determinations are as 
follows:

(1) In  making the determination that 
a person or an organization poses a clear 
danger to the discipline, loyalty or obe
dience of lawful orders because such 
person or organization engages in, so
licits, or aids and abets any act prohibited 
in this Part (or in the statutory provi
sions identified in § 143.4(d)), the his
tory and operations o f the organization 
(including the constitution and bylaws, 
if any) or person in question may be 
evaluated along with evidence with re
spect to the conduct constituting a pro-
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hibited act. In  addition, there must be 
sufficient evidence to support a conclu
sion that the person or organization is 
substantially likely to engage in a pro
hibited act.

<i) In  determining whether commis
sion o f a prohibited act by individual 
members can be imputed to the organi
zation, examples of factors which should 
be considered include: the frequency of 
such act; the position in the organiza
tion of persons committing such act; 
whether the commission of such act was 
known by the leadership of the organiza
tion; whether the commission of such 
act was condemned or disavowed by the 
leadership of the organization.

(ii) Once it  is determined by the Head 
o f the DOD Component that an organiza
tion engages in any prohibited act, and 
is likely to do so in the future, the Head 
o f the DOD Component may instruct 
affected installations to post conspicu
ously notices which clearly state that

(A ) such organization poses a clear 
danger to discipline, loyalty, or obedi
ence to lawful orders, and

(B ) knowing, active membership in 
any such organization by a member of 
the Armed Forces with intent to promote 
such prohibited conduct is not permitted.

(2) In  making the determination that 
a member of the Armed Forces is an 
“active” member of the organization in 
question, membership must be more than 
merely nominal or passive. Normally, 
a person can be considered an active 
member if he engages in certain kinds of 
conduct for the organization. This con
duct includes solicitation or collection of 
dues, membership recruitment, distribu
tion of literature, service as an officer of 
the organization, or frequent attendance 
at meetings or activities of the organiza
tion.

(3) In  determining that a member of 
the Armed Forces knows about the pro
hibited conduct engaged in by the or

ganization, such knowledge may be in
ferred if the clear notice specified above 
has been posted conspicuously.

(b) Any information about persons 
and organizations not affiliated with the 
Department of Defense needed to make 
the determinations required by this Part 
shall be gathered in accordance with the 
provisions o f DOD Directive 5200.27.1 

Dated: August 12,1977.
M aurice W. R oche, 

Director, Correspondence and 
Directives, Office of the As
sistant Secretary of Defense 
(Comptroller).

1 Filed as part of original. Single copies may 
be obtained, i f  needed, from U.S. Naval Pub
lications and Forms Center, 5801 Tabor Ave
nue, Philadelphia, PA 19120, Attention: Code 
301.

[FR Doc.77-23802 Filed 8-15-77;8:45 am]
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This section o f the FEDERAL REGISTER contains documents other than rules or proposed rules that are applicable to the public. Notices 

o f hearings and investigations, committee meetings, agency decisions and rulings, delegations of authority, filing  of petitions and applications 
and agency statements o f organization and functions are examples of documents appearing in th is section.

DEPARTMENT OF AGRICULTURE
Federal Grain Inspection Service

WISCONSIN GRAIN INSPECTION AREA 
Grain Standards

Notice is hereby given that the State 
o f Wisconsin Department of Agriculture, 
which is designated under section 7 (f) 
o f the U.S. Grain Standards Act (7 
U.S.C. 7 9 (f)) to operate as an official 
agency at Superior, Milwaukee, and Jef
ferson, Wisconsin, has changed its name 
to Wisconsin Department o f Agriculture, 
Trade & Consumer Protection. The 
change in name does not involve a 
change in the inspection system of this 
agency.
- Done in Washington, D.C., on Au
gust 10,1977.

D. R. G alliar t , 
Acting Administrator.

[PR Doc.77-23531 Filed 8-15-77; 8:45 am]

Packers and Stockyards Administration
HOT SPRINGS COUNTY LIVESTOCK COM

MISSION CO., INC., MALVERN, ARKAN
SAS, ET A L

Posted Stockyards
Pursuant to the authority delegated 

under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. et seq.), it was 
ascertained that the livestock markets 
named below were stockyards with the 
definition o f that term contained in sec
tion 302 of the Act, as amended (7 U.S.C. 
202), and notices was given to the owners 
and to the public by posting notices at 
the stockyards as required by said section 
302, on the respective dates specified 
below.

Facility No., name, and Date o f
location o f stockyard posting

Arkansas

AR— 157, Hot Springs County 
Livestock Commission Co.,
Inc., M a lvern ______ _________July 11,1977

M innesota

MN—170, Speldrich Feeder Pig 
Market, Belgrade____________ July 22,1977

New Mexico

NM—118, South VaUey Colise
um, Albuquerque____________ June 8, 1977

North Carolina

NC— 148, Dedmon’s Livestock 
Yards, S h e lby________________May 10,1977

South Carolina

SC— 128, Rock H ill Auction 
Barn, Catawba ________________July 28,1977

Done at Washington, D.C., this 10th 
day o f August, 1977.

E dward L. T hom pson , 
Chief, Registrations, Bonds, and 

Reports Branch Livestock 
tMarketing Division.

[FR  Doc.77-23570 Filed 8-15-77;8:45 am]

NORTHWEST ALABAMA LIVESTOCK AUC
TION, RUSSELLVILLE, ALABAMA, ET 
A L

notice shall become effective August 16, 
1977.
(42 Stat. 159, as amended and supplemented; 
7UJS.C. 181 et seq.)

Done at Washington, D.C. this 9th day 
of August, 1977.

E dward L . T hom pson , 
Chief, Registrations, Bonds, and 

Reports Branch, Livestock 
Marketing Division.

[FR Doc.77-23530 Filed 8-15-77;8:45 am]

Deposting of Stockyards
I t  has been ascertained, and notice is 

hereby given, that the livestock markets 
named herein, originally posted on the 
respective dates specified below as being 
subject to the Packagers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et 
seq.), no longer come within the defini
tion of a stockyard under said Act and 
are, therefore, no longer subject to the 
provisions of the Act.

Facility No., name, and Date of
location of stockyard posting

AL-147, Northwest Alabama Aug. 25, 1959. 
Livestock Auction, Russell
ville, Alabama.

IA—138, Diagonal Livestock May 16, 1959.
Auction, Diagonal, Iowa.

IA—252, Beemer Livestock Feb. 12, 1976.
Auction, Gravity, Iowa.

IA—164, Indianola Sales Com- June 10, 1959.
pany, Inc., Indianola, Iowa.

IA-193, New Sharon Sales May 19, 1959. 
Oo., Inc., New Sharon,
Iowa.

IA-243, Farmers Livestock Jan. 9, 1973. 
Auction, Co., Inc., Oelwein,
Iowa.

IA—198, Mahaska Sale Co., Aug. 20, 1964. 
Oskaloosa, Iowa.

IA-200, Ossian Livestock Ex- June 6, 1959. 
change, Ossian, Iowa.

IA—202, PeUa Sales Co., Pella, May 20, 1959. 
Iowa.

MO-193, M.F.A. Livestock Jan. 8, 1969. 
Association, Inc., Salisbury 
Concentration Point, Sal
isbury, Missouri.

NB-106, Ashland Sale Barn,
Ashland, Nebraska. Apr. 24, 1959.

NB-151, Nebraska Livestock 
Sales, Inc., Lincoln, Ne- June 27, 1958. 
braska.

Notice or other public procedure has 
not preceded promulgation o f the fore
going rule. There is no legal justification 
for not promptly depositing a stockyard 
which is no longer within the definition 
of that term contained in the Act.

The foregoing is in the nature o f a 
rule relieving a restriction and may be 
made effective in less than 30 days after 
publication in the F ederal R egister. This

CIVIL AERONAUTICS BOARD
[Docket 29160; Order 77-8-30 Amendment, 

Two to Order 76-12-159]

CLASS RATE VIII
Investigation of Local Service Class Subsidy 

Rate
Adopted by the Civil Aeronautics 

Board at its office in Washington, D.C. on 
the 9th day of August, 1977.

On December 30, 1976, the Board 
adopted Order 76-12-159, which estab
lished Class Rate V III as the fa ir and 
reasonable final subsidy rate for the lo
cal service carriers (Locals) on and after 
July 1 ,1976.1 Sections IV.C. and VII.B. of 
the Rate Formula set forth in Order 76- 
12-159 provide for the concurrent review 
of ineligible and eligible services, respec
tively, on a six-month moving basis for 
annual periods ending in March and 
September of each year.

The carriers have submitted the data 
required for the review of both ineligible 
and eligible services for the year ended 
March 31, 1977, in the form and detail 

. specified in Sections IV.C.7. and vn.B.10. 
Such data have been reviewed in detail 
and adjustments have been made in ac
cordance with established subsidy rate
making principles.

Adjusted operating results, adjusted 
investment, calculations of ineligible and 
charter profits to be shared and net for
mula provision changes are contained in 
the attached appendices.

Two o f the Locals—Frontier and 
Ozark—achieved excess profits on their 
ineligible services. Frontier’s offset in
creased by nearly twenty percent from 
the previous review period, while Ozark’s 
decreased by nearly twenty-five percent.

1 In  order 76-11-12, issued Nov. 4, 1976, the 
Board determined an adjusted subsidy level 
for each carrier, and proposed a formula for 
equitable distribution o f the subsidy pay
ments among the seven local service carriers 
in Class Rate V III. Except as modified, Or
der 76-12-159 reaffirmed and made final all 
of the findings and conclusions set forth in 
Order 76-11-12.
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Texas International, which had an offset 
during the previous review period, did 
not achieve one this review period. None 
of the Locals realized a charter profit 
offset.

Three carriers showed an improvement 
in their eligible need during the review 
period in relation to the base period. 
These carriers—Ozark, Piedmont, and 
Texas International—had improvements 
ranging from slightly more than one per
cent for Ozark to slightly less than sixty- 
seven percent for Texas International. 
Conversely, four carriers registered com
parative deficiencies, ranging from just 
under three percent for Frontier to ap
proximately thirteen percent for South
ern. For this review period, Frontier was 
the median carrier in terms o f the 
change in the net formula provision. 
Therefore, the net formula provision 
for each of the Locals w ill be increased 
by the percentage of Frontier’s decline, 
2.58 percent.

The level o f the computed subsidy for 
this review period is $70.3 million, a re
duction of $3.4 million from the rate es
tablished in the base period o f Class Rate 
VH I, but an increase of $1.5 million over 
the rate established in the first review. 
The reduction from the base period rate 
results from larger ineligible excess prof
its and recent ad hoc adjustments off
setting the effect of the positive percent
age change in the median carrier’s net 
formula provision.

In  arriving at the median change ad
justment for this review, it was necessary 
to correct for recent suspensions o f serv
ice at several subsidy eligible points. The 
median change provision in Class Rate 
V m  was designed as a mechanism to ad
just the Local’s subsidy rate to reflect 
changes in the general economic condi
tions under which they operate and not 
changes in eligible operating authority. 
The percentage change to be applied to 
each carrier’s subsidy rate is determined 
by comparing review period results with 
base period results for each carrier. A fter 
ranking these results, the median change 
is applied to each carrier’s subsidy rate. 
Since changes in the total industry sub
sidy rate are subject to changes in one 
carrier’s operating results, special care 
must be taken to insure that the results 
being compared are not distorted by any 
suspensions or deletions o f service at 
specific points.

The suspension or deletion of service 
at a point is reflected immediately in 
the carrier’s subsidy payments through 
an ad hoc adjustment to its net formula 
provision. This adjustment reflects the 
entire amount of subsidy associated with 
service to the suspended point. Since the 
resulting adjusted net formula provision 
is used as the basis for the carrier’s base 
periods results in determining its per

centage change for median change pur
poses, the carrier’s base period results are 
immediately adjusted to reflect the 
change in operating authority. However, 
employing the Board’s established meth
odology, the full economic savings re
sulting from the suspension at a point 
is not reflected in the carrier’s annual 
operating results until two years after 
the date of suspension. Under this meth
odology, as explained below, variable- 
cost savings are achieved during the year 
following the suspension while fixed-cost 
savings are not realized until the second 
year after the date of the suspension.

Thus, for four consecutive review pe
riods, beginning with the review period 
during which the suspension took place, 
the carrier’s year-ended operating re
sults for subsidy eligible operations w ill 
not include the total annual economic 
savings associated with the suspended 
point. Since the carrier’s base period re
sults already fully reflect the suspension, 
any comparison o f the review period 
need, without adjustment to recognize 
the unrealized savings associated with 
the suspended point, w ill produce a per
centage change which reflects, in part, 
the change in operating authority. To 
correct this distortion, we have made 
economic savings adjustments to the eli
gible needs of those carriers whose sub
sidy eligible operating authority has 
changed.

The amount of each adjustment is 
based on Board findings during the spe
cific suspension/deletion case with re
gard to the net economic savings to be 
realized by the carrier through the dis
continuance of service at the point. This 
amount consists of savings to be realized 
immediately and savings which w ill be 
realized one year after the suspension o f 
the point.* These two amounts are deter
mined according to the methodology sug
gested by Hughes Airwest and Southern 
in their joint objection to Order 73-10-1, 
and adopted by the Board for use in 
making base period adjustments in Class 
Rates V II and VH I. The adjustment to 
eligible need resulting from these com
putations reflects the annual savings not 
yet realized. (Examples of both base pe
riod and review period computations are 
attached to this order.) For example, the 
adjustment for a point suspended at the 
end of the first quarter o f a review period 
reflects one quarter o f the immediately 
realized savings (three quarters of the 
immediate savings are already reflected 
in the review period operating results) 
and all o f the long-term savings which 
w ill not be realized during the first year

1 The economic savings adjustment for 
those points suspended since the base period 
does not include a tax saving since the ad hoc 
change to the net formula provision involves 
only break-even need and return.

of the suspension. In  this way the savings 
not reflected in reported results are in
cluded. (See attached Appendix D, Re
vised, for adjustments related to points 
already suspended or deleted.)

Based on the attached adjusted oper
ating results and adjusted investment for 
the year ended March 31, 1977, we find 
that the fa ir and reasonable annual sub
sidy due and payable to the seven car
riers in Class Rate vm, on and after 
July 1, 1977, is $70.3 million. In  addi
tion, it is provided that the subsidy due 
and payable to each carrier on and after 
July 1, 1977, shall be computed on the 
basis of the daily subsidy rate set forth 
for each carrier in the amended Ap
pendix K  attached to this order.

Accordingly, pursuant to the Federal 
Aviation Act o f 1958, as amended, and 
particularly sections 204(a) and 406 
thereof, and the regulations promulgated 
in 14 CFR Part 302,

I t  is ordered, That: *
1. Effective on and after July l, 1977, 

the attached Appendices A, B, C, E, K, 
and L supersede the corresponding ap 
pendices attached to Order 77-2-128, 
dated February 25,1977;

2. Effective on and after July l, 1977, 
the attached Appendix D supersedes the 
corresponding appendix attached to Or
der 76-11-12, dated November 4, 1976, 
and affirmed by Order 76-12-159, dated 
December 30,1976;

3. The subsidy due and payable to 
each carrier on and after July 1, 1977/ 
shall be computed on the basis o f the 
daily subsidy rate set forth for each car
rier in the amended Appendix K  at
tached to this order:

4. This order shall become effective on 
the seventh day after service, unless 
prior to that date exceptions, together 
with supporting reasons, have been filed 
with the Board by any party to this pro
ceeding. i f  exceptions and supporting 
reasons are filed by any party within the 
prescribed time, the effective date of this 
order shall be stayed, only for the party 
or parties filing exceptions, pending fur
ther action by the Board; and

5. This order w ill be served upon all 
parties to this proceeding.

This order w ill be published in the 
F ederal R egister.

By the Civil Aeronautics Board:
A ll Members concurred.

P h y l l is  T . K aylo r , 
Secretary.

8 This order is not intended to disturb the 
service mall rates established pursuant to 
other orders of the Board.

4 The profit offset from ineligible and/or 
charter services and the change in the net 
formula provision as determined in this or
der are effective from July 1, 1977, through 
Dec. 31, 1977.
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Examples of the computationof the economic savings adjustments for class rate V II  (in  dollars)

Board findings as to total economic savings (subpart K) Computation of immediate savings
Point and service suspension 

date Revenue
Direct

operating
costs

Indirect
operating

costs

Depreci
ation 

return, 
and tax1

Total
expenses

Total
economic
savings

Revenue
(DX(ll)

DOC 
(2)X *

IOC 
(3)X *

Total
expenses
(8)+(9)

Expense 
ratio (in 
percent) 
(10)+(5)

Imme
diate 

savings 
(10)-(7)

Long
term 

savings 
(6)-(12)

(1) (2) (3) (4) (5) (6) (7) (8) (9) (10) (11) (12) (13)

Jonesboro, Ark., Feb. 13,1976.. 
Brownwood, Tex., Dec. 1,1976.

95,354
221,674

216,631
104,421

61,396
121,740

95,455 
62,187

373,482
288,348

278,128
66,674

56,221
116,312

190,419
92,037

29,789
59,263

220,208
151,300

58.96
52.47

163,987
34,988

114,141
31,686

* No tax is included in computations for stations suspended during the actual life of class rate VIII.
. t^aoI ^ I ^ o 1̂ i rL®verage of variable dir«;t operating expenses: year ending Mar. 31, 1978-87.9 percent; year ending Mm . 31, 1977-8814 nercent
* Local Service Industry average of immediately variable indirect operating expenses; year ending Mm . 31, 1976—48.52 percent; yeMending Mar 31 1977—4368perpercent.

Nora

direct a" d indIr®ct operating expense ratios applicable to the economic savings adjustment of future suspensions will be conmuted for earii «view penod. Individual carriers can estimate future adjustments by using the ratios for the year ended Mar. 31, 1977. ^  compuwa Ior eacn WTie,r
Jonesboro example: (bate period etupeneion)

The base period adjustment was $143,320, which reflected the unrealized portion of 
immediate savings, based on the number of days during the year ended Mm . 31, 1976, 
the point was served. (319+365)

The first review adjustment was $61,102, which reflected the unrealized portion of 
immediate savings for the year ended Sept. 30,1976. (135+365)

The second review adjustment is $99,443, which reflects the unrealized portion of 
long-term savings, and is based on the same pro-rate used in the base period adjust
ment.

The third review adjustment will be $42,217, which reflects the unrealized portion 
of long-term savings, and is based on the same pro-rate used in the first review 
adjustment.

Brownwood example: (review period etupeneion)

The second review adjustment is $55,075, which reflects the 11nraa.H7.ftd portion of 
the total economic savings, and consists of all long-term savings and a portion of the 
immediate savings pro-rated on the number of days served during the year ended Mar. 31,1977. (244 -£■365)

The third review adjustment will be $37,533, which reflects the unrealized portion 
of the total economic savings, and consists of all long-term savings and a portion of 
the immediate savings pro-rated on the number of days served during the year ended 
Sept. 30,1977. (614*305)

The fourth review adjustment will be $21,182, which reflects the nnr«Ui7^ portion 
of long-term savings, and is based on the pro-rate used in the second review adjust- ment. *

The fifth review adjustment will be $5,295, which reflects the unrealized portion of 
long-term savings, and is based on the prorote used in the third review adjustment-

A ppendix  A.— Local service class subsidy rate computation of excess ineligible* profit, 
excess charter profit, and 6 mo subsidy rate effective July 1,1977

[Dollars in thousands]

Frontier
Hughes
Airwest

North
Central Ozark Piedmont

Texas Industry 
Southern International total

Adjusted operating profit or (loss)1—app. B___
Return—app. C_____________________________
Taxes—Federal—app. C____ ” ” ” ” ” ” ” ” ” ” ” ”
Taxes—State—app. C______________
System (need)______________________.___V*“

Ineligible *:
Adjusted operating profit or (loss)1—app. B___
Return—app. C_____ ___________ _____________ _____
Taxes—Federal—app. C......................”
Taxes—State—app. C.....................................
Adjsuted operating profit1 in excess of full return and taxes”  

Charter:
Adjusted operating profit or (loss) «—app. B_______
Return—-app. C............................... ....... ...............
Taxes—Federal—app. C_____________ III” ” ” ” ” ”
Taxes—State—app. C__________________..I_.” ” ” ” ” .

__Adjusted operating profit1 in exoess of full return and taxes."
Eligible;

Adjusted operating profit or (loss) >—app. B..............
Return—app. C.... ................. .................. ................
Taxes—Federal—app. C________   -.III.” ” ! ” ” "
Taxes—State—app. C.... ........  „ . . . I * . .
Adjusted eligible need.............    I.___” ” I”
Base year adjusted net formula pro vision__________ ” 111
Adjusted eligible need less Federal tax—year ending

MMch 31,1977»«.................................. ..............
Improvement/deflciency__________   1111111*1111™!
Percent change in adjusted eligible need less Federal tax"1" "*I 
Recognized improvement/deflciency based on median per

cent change >...............r________________________ _
Subsidy calculation:

Base year adjusted net formula provision after Federal tax. 
Plus or minus recognized improvement/deflciency based

on median percent change *________________________
Less 50 percent of ineligible * profits____ ____....... I” II
Less 50 percent of charter profits________
Computed 6-mo. subsidy rate4_______________ _____

13,145
10,565
8,000

307
(5,727)

25,937
7,761
5,877

226
12,073

(1)1
2

(4)
(12,791)

2,803
2,121

81
17,796
15,714

16,119
(405)

(2. 68)

(406) 

17,745

406
(6,037).

(742)
8,861
3,863

367
(13,833)

7,733
6,802
2,965

282
(2,316)

(406)
770
342

(1,550)

(8,069)
1,289

556
53

9,967
8,894

9,387
(493)

(5.54)

(229)

9,509

229

1,477
14,848
8,296

237
(21,904)
10,972
10,721
5,990

171
(5,910)

(850)
543
302

9
(1,704)

(8,645)
3,584
2,004

57
14,290
11,288

12,379
(1,091)
(9.67)

(291)

13,026

291

3,787
8,858
4,971

398
(10,440)
12,393
6/623
3,748

300
1,722

(425)
439
248
20

(1,132)

(8,181)
1,796

975
78

11,030
9,843

9,702
141

1.43

(254)

10,695

254
(861)..

1,009
9,628
4,201

124
(12,944)

7,857
7,262
3,306

98
(2,811)

(6)
174
81

2
(263)

(6,842)
2,192

812
24

9,870
10,373

8,948
1,425
1374

(268)

11,236

268

(1,711) 
6,205 
3,392 . 

36
(11,344)

1,927 
4,615 
2,577 . 

27
(5,291)

391 
441 
246 . 

3
(299)

(4,030) 
1,149 

569 . 
6

5,754
4,748
5,362
(614)

(12.93)

(122)
5,204

122

436
3,886

26
(3,476)

2,415
2,965

22
(672)

5
147

1
(143)

(1,984)
774

3
2,761
8,130

2,703
5,427
66.75

(210)

7,765

200

17,401
62,851
32,723
1,495

(79,668)

69,235 
46,749 
24,456 
1,126 
(3,105)

(1,292)
2,515
1,221

67
(6,095)

(50,542)
13587
7,037

302
71,468
68,990

64,600
4,390
6.36

(1,780)

75,180

1,770
(6.898)

12,114 9,738 13,317 10,088 11,504 5,326 7,965 70,052

. ,.®,eRor̂ d operating profit or (loss) after subsidy ratemaking adjustments. For 
detailed adjustments, see app. B.

2 Applies to 6-mo. reviews only.
* As compared to base year adjusted net formula provision after the elimination of 

ad hoc adjustments relating to suspensions or deletions effective on or before the last 
day of the applicable review period.

• The rate for Hughes Airwest is $9,977,000 while this carrier continues to serve Crescent City.
• (Adjusted eligible need—federal taxes) times net formula provision percent of 

subsidy need from app. J, p, 2 of 2.
• Consists of hub-to-hub operations and certificate ineligible operations.
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A ppendix  B .—Local service class subsidy rate—Year end Mar SI, 19771
[In thousands of dollars]

Frontier Hughes North Ozark Piedmont Southern Texas Industry 
A  invest Central International total

Computation of system operating profit (or loss)

SYSTEM OPERATIONS

Reported operating profit or
doss)*____..............................

Adjustments:
Conformance with form 41

reports *.............  _.
Mutual aid payments4.......... .
Excess salary expense *_______
Excess legal fees •...................
Developmental and preoperating

amortization 7_____________
Nonoperating income offset
Net strike revenues •.............
Other miscellaneous ratemak

ing adjustments ............
Depreciation adjustment11____
Commuter support payments >*__ 
Economic savings adjustmentu.

Adjusted operating profit or

9,386 (1,570) 1,844 3,361 (173) (2,484) (1,597) 8,767

(159)..
753 151 64 63 55 .. 273 1,359602 192 264 110 214 309 279 li 970363 330 253 124 87 187 168 i; 512
18 ..

1,279 655 464 378 425 239 498 3,938(682) (32). (6)-.. (197) (917)
189 216 205 162 163 127 138 1,200988 (747) (1,617) (713) 232 (94)fi 603 (1,348)
408 63 . 308 6 .. 273 1,058

13,145 (742) 1,477 3,787 1,009 (1,711) 436 17,401

Computation of eligible operating profit (or loss)

ELIGIBLE OPERATIONS

Reported operating profit or
(loss)*...... ............................  (14,236)

Adjustments:
Conformance with form 41

reports»..................  (57)
Mutual aid payments «...........  240
Excess salary expense *... ........  218
Excess legal fees •____________  1 3 2

Developmental and preoperat
ing amortization 7...........  1 2

Nonoperating income offset *__ 408
Net strike revenues •_________ . (217)
Other miscellaneous rate

making adjustments >*______  69
Depreciation adjustmentu___ . 232
Commuter support pay

ments u_________________________ __________
Economic savings adjust

ment *»......  408 63

(8,381) (8,731) (8,587) (7,159) (4,248)

5
33
44
76

29
139
(7)

50(120)

43 (8) ... (40)
20 15 16 .. 78
86 27 64 85 77
82 31 26 51 46
8 12 7 10 2

139 84 117 62 136
(1) (56)

67 41 49 35 39
(859) (108) 32 (27) 671

2

308 6 .. 273
Adjusted operating profit or 

(loss)............................... (12,791)

(3,210) (54,552)

(52)
402
601
444

80
1,085
(281)

350
321

2

1.058

(8,009) (8,645) (8,181) (6,842) (4,030) (1,984) (50,542)

Computation of ineligible14 operating profit (or loss)

INELIGIBLE OPERATIONS *

Reported operating profit or 

Adjustments:
Conformance with form 41 re

ports*......... ............ ........
Mutual aid payments *..______
Excess salary expense »..._____
Excess legal fees •____________
Developmental and Pre-oper-

ating Amortization7________
Nonoperating income offset *__
Net strike revenues •_________
Other miscellaneous ratemak

ing adjustments10__________
Depreciation adjustment11____
Commuter support pay

ments u. ___________________
Economic savings adjust

ment *»_____________________

23,623 7,165 11,387 12; 351 7,009 1,446 1,732 64,713

(102) (5) (28) 7 ... (42) (170)513 118 44 48 39 .. 195 957384 143 171 79 147 204 191 1,319231 246 164 89 60 124 115 li 029
6 (1) (13) (12) (7) (34) (3) (64)871 500 313 281 302 161 342 2,770(465) (25). (5 )... (141) (636)

120 161 132 115 112 84 94 818756 (569) (1,198) (560) 195 (61) (68) (1,505)

4 ___ 4

Adjusted operating profit or 
(loss).------------------------  25,937 7,733 10,972 12,393 7,857 1,928 2,415 69,235

Computation of charter operating profit (or loss)

CHARTER OPERATIONS
Reported operating profit or

floss) *______
Adjustments:

Conformance with form 41 re
sorts * ________

(1) (354)

Mutual aid payments * ............................
Excess salary expense * _ r.
Excess legal fees •________
Developmental and preoper-

atine amortization 7 ________
Nonoperating income offset.« . . . ___

6
8

(28)
16

See footnotes at end o f table.

(812) (403) (23) 318 (119) (1,394)

(15) (4).............................  80 61

7 ........ 4..............3..........*20................ i l ......... *50*
7 -4 1 12 7 39

5 ........................... 23 1 1
12 13 6 16 20 83
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A p p e n d ix  B.— Locai service class subsidy rate—Year énd Mar. SI, 1977 *—Continued
[In thousands of dollars]

Computation o f charter operating profit (o r loss)— Continued

Frontier Hughes
Airwest

North
Central

Ozark Piedmont Southern Texas
International

Industry
total

Net strike revenues 4.............. .
Other miscellaneous ratemak

ing adjustments14_____ *___
Depreciation adjustment 11____
Commuter support payments >*. 
Economic savings adjustment >*.

5
(68)

6
(60)

6
(45)

2
5

.8
(6).

5 32
(164)

Adjusted operating profit or 
(loss)............................... (1) (406) (850) (425) (6) 391 5 (1,292)

> Based on special reports to the Board reflecting the results of operations for the year ended Mar. 31,1077.
* Each carrier submitted financial and traffic data allocated to eligible operations, ineligible operations, charter 

operations, and system operations.
* Adjustment has been made to the reported results to reconcile differences between that data and form 41 data. 

An adjustment has also been made to the reported data for each type of service after verification of the prescribed 
allocation procedures.

4 6 of the 7 local service carriers belong to the mutual aid pact. During the reporting period, $1,359,000 of mutual 
aid payments were made by this group to struck carriers. The amounts were allocated to ineligible and eligible serv
ices based on the ratio of each service’s revenue (less other revenue) plus each service’s expense compared to the total 
of system revenue (less other revenue) plus system expense, exclusive of charter.

4 To eliminate officers’ salaries in excess of $50,000 for the chief executive officer and $35,000 for all others on an annual 
basis. Amounts were based on data for the year ended Dec. 31,1976. The allocation to eligible, ineligible, or charter 
services is based on the ratio that each carrier’s eligible, ineligible, or charter operating cash costs (excluding general 
and administrative expenses) bear to the system operating cash costs (excluding general and administrative expenses).

4 Legal expenses charged to account 6840, Legal Fees and Expenses, in excess of the $70,000 maximum limit, have 
been eliminated. The amounts were allocated to eligible, ineligib le, or charter services based on the ratio as discussed 
in footnote 5 above.

i  To reflect the difference between the recognized amortization of developmental and preoperating expenses in 
eligible, ineligible, and charter services and the amounts reported by the carriers in their special reports to the Board. 
Some of these expenses are directly assignable to the various types of service, while others, not directly assignable, 
are allocated on an applicable unit rate basis. Aircraft preoperating costs are allocated on the basis of revenue hours 
by aircraft type. Amortization of expenses related to reservation systems is allocated on the basis of passenger en- 
planements, excluding charter. A ll other allocable expenses are allocated on an appropriate operating statistic as 
losely related as possible to the type of expense involved.
* Unapplied cash discounts, interest income, dividend income, miscellaneous credits, and income from subsidiaries 

and nontransport ventures in excess of a 12.35 pet return plus applicable taxes have been offset against the break-even 
need for all carriers. The allocation to eligible, ineligible, or charter services was made on the basis as set forth in foot
note 4 above, but including charter.

'  This adjustment excludes the net reporting revenues underlying the computations for the "windfall”  payments 
under the Mutual Aid Agreement which are determined to be atypical to the carriers’ financial base for determining 
the prospective needs of the carriers. The allocation to eligible or ineligible services was made on the basis as set forth 
in footnote 4 above.

>• These items include, but are not limited to, contributions, financing expenses, liquor, and entertainment. The 
total industry disallowance was allocated to each carrier based on the industry expense. The eligible, ineligible, or 
charter allocation is based on the ratio each carrier’s eligible, ineligible, or charter operating expense bears to its 
system expense. The industry disallowances are based on the same level as in class rate V II. The same disallowances 
will be used pending an audit that is now in progress. As soon as the results of the present audit are available, the 
updated data will be used to compute the miscellaneous disallowances.

11 This adjustment eliminates any differences between reported and regulatory depreciation expense for each air
craft type. The amount of depreciation expense reported which is above or below the regulatory amount for each 
aircraft type is allocated to each type of service in the same proportion as the aircraft types were utilized in each of 
the services (by revenue aircraft hour). The equity base is adjusted to reflect the change in operating expense.

n This adjustment eliminates payments to a replacement carrier serving Natchez, Miss. The allocation was made 
on the basis as set forth in footnote 4 above.

u The economic savings adjustment reflects the changes in the need in a specific service resulting from a suspension 
or deletion of a point by a carrier. See app. D (revised).

H Consists of hub4o-hub operations and certificate-ineligible operations.

A pp e n d ix  C.— Local service class subsidy rate—year ended Mar. SI, 1977 
[In thousands of dollars]

Hughes North Texas Inter- Industry
Frontier Airwest Central Ozark Piedmont Southern national total

Computation of system investment, return and tax provision

SYSTEM SERVICES

Invettm cnt a t allocated: 1 
Adjusted average investment:

Developmental and preoperat
ing adjustment *................. .

Adjusted average investment:

R etu rn  on  a iju tted  invettment:

aircraft adjustment *.

T a x  provition : 
Federal taxes 
State taxes4. . .

30,170 
. 55,360

27,470
43,546

66,497
52,431

47,473
24,792

60,860
20,249

31,600
13,580

28,094
5,409

292,164
215,367

. 85,530 71,016 118,928 72,265 81,109 45,180 33,503 507,531

12 733 1,298 368 106 603 6 3,128

30,174 
. 55,368

27,754
43,995

67,222
53,004

47,714
24,919

60,941
20,276

32,022
13,761

28,099
5,410

293,926
216,733

. 85,542 71,749 120,226 72,633 81,217 45,783 33,509 510,659

. 10,565 8,861 14,848 8,856 9,628 5,533 3,886 62,179

672 ... 672

. 10,565 8,861 14,848 8,858 9,628 6,205 3,886 62,851

8,000
307

3,863
367

8,296
237

4,971
398

4,201
124

3,392 ... 32,723
1,495' 36 • 26

. 8,307 4,230 8,533 5,369 4,325 3,428 26 34,218
See footnoted at end of table.
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A ppendix  C.—Local service class subsidy rate—year ended Mar. 81,1977—Continued

Hughes North
Frontier Airwest Central Ozark Piedmont Southern

Texas Inter* Industry 
national total

Computation of system investment, return and tax provision

ELIGIBLE SERVICES

Investment as allocated:1 
Adjusted average investment:

Debt_____ ______________
Equity.................... ........

8,006
14,689

4,035
6,397

16,027
12,637

10,111
5,280

15,748
5,239

6,672
2,868

6,973
1,342

67,572
48,452

Total *........................... 22,695 10,432 28,664 15,391 20,987 9,540 8,315 116.024
Developmental and preoperat

ing adjustment «............... 2 2 352 58 19 102 ... 535
Adjusted average investment:

Debt____________________
Equity.............................

8,007
14,690

4,036
6,398

16,224
12,792

10,149
5,300

15,762
5,244

6,744
2,898

6,973
1,342

67,895
48,664

Total....... ...... ........... „ 22,697 10,434 29,016 15,449 21,006 9,642 8,315 116,559
Return on adjusted investment: 

Differentiated return:
Debt at 7.25 pet___
Equity at 20 pet.................

580
2,938

292
1,280

1,176
2,559

736
1,060

1,143
1,049

489
580

506
269

4,922
9,734

Total............................ 3,518 1,572 3,735 1,796 2,192 1,069 774 14,656
Percent return on adjusted in

vestment _ _ _ _ . . . . . . . . . . 15.50 15.07 12.87 11.62 10.43 11.08 9.31 12.57
Allowable return—minimum 

of 9 pet and maximum of
12.35 pet............................

Added risk return for leased 
aircraft adjustment *............

.2,803 1,289 3,584 1,796 2; 192 1,069
80

774 13,507

80
Adjusted return____________ 2,803 1,289 3,584 1,796 2,192 1,149 774 13,587

Tax provision:
Federal taxes *._____________
State taxes •.........................

2,121
81

556
53

2,004
57

975
78

812
24

' 569 ... 
6 3

7,037
302

Total tax provision............. 2,202 609 2,061 1,063 836 575 3 7,339
INELIGIBILE SERVICES I

Divestment as allocated: > 
Adjusted average investment:

Debt...._____ ___________
Equity.............................

22,161
40,665

21,086
33,426

48,027
37,868

35,038
18,299

44,058
14,659

22,758
9,781

20,126
3,875

213,254
158,573

Total *........................... 62,826 54,512 85,895 53,337 58,717 32,539 24,001 371,827
Developmental and preoperat

ing adjustment *_________.'. 10 564 915 292 87 493 6 2,367
Adjusted average investment:

Debt____________________
Equity.............................

22,165
40,671

21,304
33,772

48,538
38,272

35,230
18,399

44,124
14,680

23,103
9,929

20,131
3,876

214,595
159,599

Total............................. 62,836 55,076 86,810 53,629 58,804 JJ3.032 24,007 374,194
Return on adjusted investment:

Return at 12.35 pet................
Added risk return for leased 

aircraft adjustment *.............

7,761 6,802 10,721 6,623 7,262 4,080 

535 ...

2,965 46,214

535
Adjusted return.................... 7,761 6,802 10,721 6,623 7.262 4,615 2,965 46,749

Tax provision:
Federal taxes *_____________
State taxes •________ ______

5,877
226

2,965
282

5,990
171

3,748
300

3,308
98

2,577 .... 
27 22

¿4,465
1,126

Total tax provision........ 6,103 3,247 6,161 4,048 ,3,406 2,604 22 25,591
CHARTER SERVICES

Investment as allocated: * 
Adjusted average investment:

Debt................. ...... .....
Equity. __________ >____

8
6

2,349
3,723

2,443
1,927

2,324
1,213

1,054
351

2,170
932

995
192

11,338

Total *........................... 9 6,072 4,370 3,537 1,405 3,102 1,187 19,682
Developmental and preoper

ating adjustment1__________ 167 30 18 2 7 .... 224
Adjusted average investment:

Debt____________________
Equity................. ....... .

3
6

2,413
3,826

2,460
1,940

2,335
1,220

1,056
351

2,175
934

995
192

11,437
8,469

Total.............................
Return on adjusted investment:

Return at 12.35 pet.............. .
Added risk return for leased 

aircraft adjustment *............ .

9

1

6,239

770

4,440

543

3,655

439

1,407

174
3,109 

384 
57 . .

1,187

147

19,906

2.458

57
Adjusted return . ____ 1 770 543 439 174 441 147 2,515

See footnotes at end of table.
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A p p e n d ix  C.—Local service class subsidy rate—year ended Mar. SI, 1977—Continued

Computation of charter investment, return and tax provision

T Feder^twes *.-*...................  2 3 U  302 248 81 246 ................ . 1,221
State taxes •........................... ..............  32_______2 20_________2________J i ™

Total tax provision____ ..._______ 2______374 . 311 268________83______249___________ 1_____ »̂288

» Adjusted system average (5-quarter weighted) investment (excluding developmental and pr^perating invest
ment)for each carrier is ahocated to individual aircraft types on the ratio of each earner s net flight equipment, 
adjusted for regulatory depreciation, and to eligible,-ineligible, and charteroperations.based on the ratio that the 
revenue aircraft hours*flown in eligible, ineligible, or charter services bear to the total system aircraft houra. The 
eligible, ineligible, and charter investment is then allocated to debt and equity on the same ratio as the system ad
justed average investment.

• The adjustments to investment are as follows:
(a) Current portion of long-term debt. Increases debt portion of investment.
(b) TTnnTnnrt.i7.fld discount and expense on debt. Decreases debt portion of investment.
(c) Unamortized capital stock expense. Decreases equity portion of investment. A .
(d) Investments in subsidiary companies. Excluded from investment on a pro rata basis. (See (1) below.)
(e) Advances to nontransport divisions. Same as (d).
(f) Special funds—other. Same as (d).
(g) Nonoperating property and equipment—net. Same as (d).
(h) Developmental and preoperating cost. Same as (d).
(i) Property acquisition adjustment. Same as (d).

He)°DeDredatixmbE ĵustment? Any depreciation adjustment to operating expense will be applied as a direct 
adjustment to the equity portion of investment using a cumulative Quarter weighted average.

(1 ) A ll pro rata allocations are based on the percentage relationship that debt and equity bear to the total
investment after the direct adjustments have been made. , .. . . , ___ , ,,

»Developmental and preoperating investment is recognized on an actual basis, adjusted for subsidy purposes, 
apportioned to eligible, ineligible, and charter services, and allocated to debt and equity as in footnote 1 above.

‘ To reflect recognition of added risks for levels of leased equipment significantly in excess of the indiwtry average, 
allocated to charter, ineligible and eligible services based on the percentage of revenue aircraft hours flown in each 
tvrie of service for each of those aircraft types that are leased........... . . . __, ______...

• Represents the amount of system Federal taxes applicable to eligible, ineligible, and
Federal taxes for each service: subtract interest expense from the computed return, multiply }.he subtotal by the 
Federal tax rate (.48); eliminate surtax which is allocable on same basis as Federal tax derived at .48 rate, and then 
divide by the complement of the Federal tax rate (.52) to arrive at the applicable Federal tax. . . . . . .  Q ,

• Represents the amount of system State taxes submitted by the earner. Allocation to eligible, ineligible, and 
charter services is made on the basis of the ratio of each service's Federal tax to system Federal tax.

i Consists of hub-to-hub operations and certificate-ineligible operations.

A p p e n d ix  D .—Local service class subsidy rate, economic savings adjustment relating 
to route suspensions, deletions, and transfers

[In dollars]

Airline Point 2d review 3d review 4th review 5th review

Frontier......................... ........Stillwater.....................................
C ortez.......................... ..... .....

(15,878)
70,052
(72,142)

(4,830).
10,148

(46,600) (24,524) (10,047)
(74,377) (32,782) (6,880) (2,523)

Parsons......................................
Goodland, Garden City, and 

Hays.......... -...........................

(235,476)

(80,656)

(143,969)

(54,992)

(72,050)

(30,907)

(26,427)

(14,024)

Total................................. (408,477) (273,045) (134,361) (53,021)

____Kingman_______________________ (2.068).
(81,327) (81,327) (81,327)Cresent C ity1-- ------ ------------- (61,051)

Total............................— (63,139) (81,327) (82,327) (81,327)

Ozark........................... . ... C linton.................. ..... ............ (46,782)
(127,601)
(62,667).

(71,021)

(5,623)
(63,626).

Ownsboro................ ..................
Galesburg and Sterling/Rock 

Falls........................................ (115,485) (52,744).

Total................................. (308,071) (184,734) (52,744).

Piedmont...................... ........Goldsboro.................................... (5,608)_.

Texas International_____ Lufkin....................... ..... .......... (14,463)
(6,096).

(99,443)
(96,274)
(55,075)

(42,217).
Temple________________________
Brownwood______ ______— .......

(65,524)
(37,533)

(35,223)
(21,182)

(5,242)
(5,295)

TotaL................................ (273,353) (145,274) (56,405) (10,537)

•Assumes Airwest w ill continue to serve Cresent City.

4
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A pp e n d ix  E.— Local service class subsidy rate hypothetical application of class rate 
V II—By carrier1 for an annual period— based on year ended Mar. SI, 1976

Frontier
Hughes
Airwest

North • 
Central Ozark

Pied
mont

South
ern

Texas
Interna
tional

Industry
total

Number of stations2....................
Departures performed »............ .
Revenue plane-miles flown (in

thousands)4..............................
Revenue passengers *____________
Revenue passenger-miles (in thou

sands)».....................................

90
. 104,463

12,653
.2,211,018

. 276,419

35 58 34 40 32 
41,638 87,762 48,023 63,583 45,798

6,434 8,335 5,362 7,880 4,716 
958,104 1,860,516 1,069,184 1,452,833 1,028,817

150,795 182,921 121,765 186,063 109,638

34 313 
39,959 431,225

5,218 50,598 
897,670 9,478,142

121,124 1,148,725

Computed subsidy: 
Expense provision:

5,930
16,688
35,036

2,485
6,652

17,815

4,245
14,020
23,081

2,515
7,672

14,846

2,790 
10,157 
21,821

2,260 2,340 22,565
Departures......................
Revenue plane-miles........

7,316
13,058

6,383
14,449

68,888
140,106

Total............................ 57,654 26,952 14,346 25,033 34,768 22,634 23,172 231,559

Required revenues:
Passengers............-.........
Revenue passenger-miles..

23,171
15,010

10,041
8,188

19,498
9,933

11,205
6,612

15,226
10,103

10,782
5,953

9,408
6,577

99,331
62,376

Total...................... — . 38,181 18,229 29,431 17,817 25,329 16,735 15,985 161,707

Oross formula provision.........
Need adjustment..................

19,473 
. -3,272

8,723
171

11,915
-627

7,216
2,627

9,439
934

5,899 
- t ,  151

7,187
1,354

69,852
36

Net formula provision •..........
Median percentage change 7.. 

Adjusted net formula provision.
Federal income taxes________
Offset...................................

15,714
2.58

16,120
2,031
(6,037)

8,894 
2.58 

9,123 
615

11,288
2.58

11,579
1,738

9,843
2.58

10,097
852
(861).

10,373
2.58

10,641
863

4,748
2.58

4,870
456

7,765
2.58

7,965

68.625
2.58

70,395
6,555
(6,898)

Computed subsidy.............
Adjustment for prospective 

suspension *........................

12,114 9,738

239

13,317 10,088 11,504 5,326 7,965 70,052

239

Computed subsidy............. 12,114 9,977 13,317 10,088 11,504 5,326 7,965 70,291

1 For subsidy-eligible nonbub operations per rate formula provisions.
2 App. E, p. 6 of 6, order 76-11-12.
* App. E, p. 4 of 6, of Order 76-11-12.
4 App. E, p. 5 of 6, of Order 76-11-12.
* App. E, p. 3 of 6, of Order 76-11-12.
* Base year net formula provision adjusted for ad hoes through June 30,1977.
7 App. A, p. 2 of 2, the median percentage change in adjusted eligible need less Federal tax.
» The adjustment for Hughes Airwest is for operations conducted at Crescent City, Calif. The formula makes no 

provision for these operations on the assumption that service at this point will be suspended shortly after the effective 
date of this subsidy rate. This upward adjustment is necessary to provide subsidy payments for operations at Cres
cent City, and will remain in effect until operations there have been suspended.

A pp e n d ix  K.— Local service class subsidy rate, daily rates by carrier1 effective July 1,
1977, class rate V I I I

[Rate per day in dollars]

Eligible operations

Carrier

Base year 
Adjusted 

net formula 
provision, 
sec. I I  * 4

Adjusted 
net formula 
provision, 

sec. II, 
V I I » 4 »

Federal 
taxes, 

sec. I I I  *

Ineligible * 
profit 

, offset, 
sec. IV  * »

Charter 
profit 
offset, 

sec. IV  » «

Total
subsidy

offset

Frontier.__________
Hughes Airwest.......
North Central______

43.052..51 
7 24,367.12 
30,926.03 
26,967.12 
28,419.18 
13,008.22 
21,274.33

44,163.26 
»24,995.79 
31,723.92 
27,662.87

5.564.38 
1,684.93 . 
4,761.64 . 
2,334.25
2.364.38 . 
1,249.32 .

-16,539.73 .. 

-2,358.90

-16,539.73 

-2,358.90
Piedmont__________
Southern................
Texas International..

29| 152.39 
13,343.83 
21,832.21 ..

1 Pursuant to secs. II, III, IV , and V II of the class rate formula.
2 Consists of hub-to-hub operations and certificate-ineligible operations.
2 The number of days shall be determined in accordance with the 3rd and 4th provisos of sec. II.D .2. of the class 

rate formula.
4 The maximum cumulative subsidy payable under sec. II  shall be the product of the applicable daily rate times 

the number of days in the period to date.
• This daily rate is the base year adjusted net formula provision in column 1 adjusted by the median percentage 

change computed pursuant to sec. V II.
• For ineligible services, the rates are effective from July 1,1977, through Dec. 31,1977.
7 This amount shall be increased by $638.33/d unti. Hughes Airwest suspends service at Crescent City.
• This amount shall be increased by $654.80/d until Hughes Airwest suspends service at Crescent City.
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A p p e n d ix  L .— Local service class subsidy rate determination of profit offset a/nd Federal 
tax allowance under CR V III, ineligible1 and charter services

[In thousands of dollars]

Carrier
Adjusted 

, operating 
profit 
(loss)1

Betum and 
State tax *

Maximum 
Interest Federal tax 
expense * provision *

Excess earnings
Profit
offsetBefore 

Federal tax
After

Federal tax

Ineligible 5 services

Frontier.................... 25,937 7,987 1,372 5.877(A) 17,950 12,073 6,037
Hughes Airwest........ . 7,733 7,084 3,566 2,965(A) 649 (2,316)..
North Central............ 10,972 10,892 4,211 5.990(A) 80 (5,910)..
Ozark......... .............. 12,393 6,923 2,541 3.748(A) 5,470 1,722 861
Piedmont................. . 7,857 7,360 3,656 3,308(A) 497 (2,811)..
Southern..... .............. 1,928 4,642 1,799 2.577(A) (2,714) (5,291)..
Texas International__ 2,415 2,987 1,687 1.155(B) (572) (572)..

Charter services

(1) 1 ...................2(A) (2) (4)-.
Hughes Airwest______ (406) 802 397 342(A) (1,208) (1,550)..
North Central............ (850) 552 213 302(A) (1,402) (1,704)..
Ozark........... ............ (425) 459 168 248(A) (884) (1,132)..
Piedmont____________ (6) 176 87 81(A) (182) (263)..
Southern..... .............. 391 444 172 246(A) (53) (299)..
Texas International___ 5 148 84 58(B) (143) (143)..

i Reported operating profit or Goss) after subsidy ratemaking adjustments. For detailed adjustments, see app. B.

* As*reported by carrier on form 41 reports for the year ended Mar. 31,1977, and allocated to ineligible and charter
operations/ .

* Indicates Tnmrlmnin Federal taxes to be provided for ineligible and charter services under the rate when a carrier 
has excess profits subject to offset after taxes. Amounts suffixed by (A ) represent carriers in a current tax status, and 
(B ) represent carriers with current tax loss carryforward credits.

* Consists of hub-to-hub operations and certificate ineligible operations.
[FR Doc.77-23492 Filed 8-15-77; 8:45 am]

[Docket No. 30570]

SERVICE TO BRUNSWICK AND SAVANNAH 
CASE

Hearing
Notice is hereby given, pursuant to the 

provisions of the Federal Aviation Act of 
1958, as amended, that a hearing in the 
above-entitled matter is assigned to be 
held on September 27, 1977, at 9:00 a.m., 
Federal Courtroom, Federal Building, 
W right Square, Savannah, Georgia 31401 
before the undersigned.

For information concerning the issues 
involved and other details in this pro
ceeding, interested persons are referred 
to the prehearing conference report, 
served on May 10, 1977, and other docu
ments which are in the . docket of this 
proceeding on file in the Docket Section 
of the Civil Aeronautics Board.

Dated at Washington, D.C., August 9, 
1977.

Janet D. S axon, 
Administrative Law Judge.

[FR Doc.77-23569 Filed 8-15-77;8:45 am]

CIVIL SERVICE COMMISSION
ARMY DEPARTMENT

Grant of Authority To Make Noncareer 
Executive Assignment

Under authority o f § 9.20 of Civil Serv
ice Rule DC (5 CFR 9.20), the Civil Serv
ice Commission authorizes the Depart
ment o f the Army to fill by noncareer 
executive assignment in the excepted 
service the position of Principal Deputy 
Assistant Secretary o f the Army (Re

search and Development), Office, Assist
ant Secretary o f the Army (Research 
and Development), Office, Secretary of 
the Army.

U nited  States C iv il  Serv
ice  C o m m iss io n ,

James C. S p r y ,
Executive Assistant 
to the Commissioners.

[FR Doc.77-23589 Filed 8-15-77:8:45 am]

COMMERCE DEPARTMENT
Grant of Authority To Make A Noncareer 

Executive Assignment
Under authority of § 9.20 of Civil Serv

ice Rule IX  (5 CFR 9.20), the Civil Serv
ice Commission authorizes the Depart
ment o f Commerce to fill by noncareer 
executive assignment in the excepted 
service the position of Director, Office of 
Special Projects, Economic Development 
Administration.

U nited  States C iv il  S erv
ice  Co m m iss io n ,

James C. Sp r y ,
Executive Assistant 
to the Commissioners.

[FR Doc.77-23588 Filed 8-15-77;8:45 am]

GENERAL SERVICES ADMINISTRATION
Grant of Authority To Make a Noncareer 

Executive Assignment
Under authority of § 9.20 o f Civil Serv

ice Rule IX  (5 CFR 9.20), the Civil Serv
ice Commission authorizes the General

Services Administration to fill by non
career executive assignment in the ex
cepted service the position of Director of 
Administration, Office of Administration.

U nited  S tates C iv il  Serv
ice C o m m iss io n ,

James C. Sp r y ,
Executive Assistant 
to the Commissioners.

[FR Doc.77-23587 Filed 8-15-77;8:45 am]

LABOR DEPARTMENT
Grant of Authority To Make a Noncareer 

Executive Assignment
Under authority o f § 9.20 of Civil Serv

ice Rule rx (5 CFR 9.20), the Civil 
Service Commission authorizes the De
partment o f Labor to fill by noncareer 
executive assignment in the excepted 
service the position of Director, National 
Commission for Manpower Policy.

U nited  States C iv il  S erv
ice  Co m m is s io n ,

James C. S p r y ,
Executive Assistant 

"  to the Commissioners.
[FR Doc.77-23592 Filed 8-15-77;8:45 am]

LABOR DEPARTMENT
Grant of Authority To Make a Noncareer 

Executive Assignment
Under authority o f § 9.20 o f C ivil Serv

ice Rule IX  (5 CFR 9.20), the Civil 
Service Commission authorizes the De
partment o f Labor to fill by noncareer 
executive assignment in the excepted 
service the position of Special Assistant 
to the Secretary, Office o f the Secretary.

U nited  S tates C iv il  S erv
ice  Co m m is s io n ,

J ames C. S p r y ,
Executive Assistant 

to the Commissioners.
[FR Doc.77-23593 Filed 8-15-77;8:45 am]

SMALL BUSINESS ADMINISTRATION
Title Change in Noncareer Executive 

Assignment
By notice o f April 29, 1975, FR  Doc. 

75-11084 the Civil Service Commission 
authorized the Small Business Adminis
tration to make a change in title for the 
position o f Assistant Administrator for 
Advocacy, Planning and Research au
thorized to be filled by noncareer execu
tive assignment. This is notice that the 
title o f this position is now being 
changed to Assistant Administrator for 
Planning, Research, and Data Manage
ment.

U nited  States C iv il  Serv
ice  Co m m iss io n ,

James C. Sp r y ,
Executive Assistant to 

the Commissioners.
[FR Doc. 77-23591 Filed 8-15-77:8:45 am]
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TRANSPORTATION DEPARTMENT
Grant of Authority To Make a Noncareer 

Executive Assignment
Under authority of § 9.20 of Civil Serv

ice Rule IX  (5 CFR 9.20), The Civil 
Service Commission authorizes the De
partment of Transportation to fill by 
non-career executive assignment in the 
excepted service the position of Special 
Assistant to the Secretary, Office o f the 
Secretary.

U nited  States C iv il  Serv
ice  Co m m issio n ,

James C. Sp r y ,
Executive Assistant to 

the Commissioners.
[FR Doc.77-23590 Filed 8-15-77;8:45 am]

DEPARTMENT OF COMMERCE
Domestic and International Business 

Administration
EXPORTERS’ TEXTILE ADVISORY 

COMMITTEE
Public Meeting

Pursuant to Section 10(a) (2) o f the 
Federal Advisory Committee Act, 5 U.S.C. 
App. I  (Supp. V, 1975) notice is hereby 
given that a meeting o f the Exporters’ 
Textile Advisory Committee w ill be held 
at 10 a.m., on September 8,1977 in Room 
3817, Department o f Commerce, 14th and 
Constitution Avenue NW., Washington, 
D.C. 20230.

The Committee, which is comprised of 
28 members involved in textile and ap
parel exporting, advises Department o f
ficials concerning ways o f increasing U.S. 
exports o f textile and apparel products.

The agenda for the meeting is as fo l
lows:

1. Review of Export Data.
2. Report on Conditions in the export mar

ket.
3. Recent Foreign Restrictions Affecting 

Textiles.
4. Other Business.

A limited number o f seats w ill be avail
able to the public on a first come basis. 
The public may file written statements 
with the Committee before or after the 
meeting. Oral statements may be pre
sented at the end of the meeting to the 
extent time is available.

Copies o f the minutes o f the meeting 
w ill be made available on written request 
addressed to the DIBA Freedom of In 
formation Officer, Freedom o f Informa
tion Control Desk, Room 3012, U.S. De
partment o f Commerce, Washington, 
D.C. 20230.

Further information concerning the 
Committee may be obtained from Arthur 
Garel, Director, Office o f Textiles, Main 
Commerce Building, U.S. Department o f 
Commerce, Washington, D.C. 20230, tele
phone 202-377-5078.

Dated: August 10, 1977.
R obert E. Shepherd , 

Deputy Assistant Secretary for 
Resources and Trade Assistance.

[FR Doc. 77-23566 Filed 8-15-77; 8:45 am]

National Oceanic and Atmospheric 
Administration

ATLANTIC FOREIGN PELAGIC LONGLINE 
FISHERY

Preliminary Management Plan; Public 
Hearing Change

Notice is hereby given o f a change in 
the meeting date as published in the 
F ederal R egister on August 5, 1977, (42 
FR 39694) for a public meeting concern
ing a draft environmental impact state
ment for the proposed implementation of 
a preliminary management plan for the 
Atlantic Foreign Pelagic Longline Fish
ery entitled Atlantic Billfishes and 
Sharks.

The meeting scheduled for August 26, 
1977, at the South Carolina- W ildlife and 
Marine Resources Department, 217 Ft. 
Johnson Road, Charleston, S.C., 7:30 to 
10 p.m. w ill now be held on August 29, 
1977. The location and time remain un
changed.

Dated: August 10, 1977.
Joseph  W. S la v in ,

Acting Associate Director, 
National Marine Fisheries Service.

[FR Doc.77-23556 Filed 8-15-77;8:45 am]

SCIENTIFIC RESEARCH PERMIT 
Receipt of Application

Notice is hereby given that the follow
ing Applicant has applied in due form for 
a permit to take marine mammals for 
scientific research as authorized by the 
Marine Mammal Protection Act of 1972 
(16 U.S.C. 1361-1407), and the Regula
tions Governing the Taking and Import
ing of Marine Mammals (50 CFR Part 
216).

State of Maine, Department of Marine 
Resources, State House, Augusta, Maine 
04333, requests to take an unspecified 
number of the following species of ma
rine mammals, that may be taken inci
dentally in gill nets utilized to sample 
shortnose sturgeon: Atlantic bottlenosed 
dolphin (Tursiops truncatus) ;  Atlantic 
white-sided dolphin (.Lagenorhynchus 
acutus) ;  harbor porpoise (Phocoena 
phocoena) ^harbor seal (Phoca vitulina 
concolor); gray seal (Halichoerus gry- 
pus).

The Applicant is currently authorized 
to take shortnose sturgeon, an endan
gered species of fish, under ESA Permit 
No. 17, in the Kennebec and Sheepscot 
estuaries. During the course of these 
studies some marine mammals may be
come accidentally ensnared.

Those marine mammals taken alive 
will be released immediately at the cap
ture site; animals which die w ill be made 
available to the scientific community.

Documents submitted in connection 
with this application are available for 
review in the following offices:

Director, National Marine Fisheries Serv
ice, 3300 Whitehaven Street NW., Washing
ton, D.C.; and

Regional Director, National Marine Fish
eries Service, Northeast Region, Federal 
Building, 14 Elm Street, Gloucester, Mass. 
01930.

Concurrent with the publication of 
this notice in the F ederal R egister, the 
Secretary of Commerce is sending copies 
of the application to the Marine Mam
mal Commission and its Committee of 
Scientific Advisors.

Interested parties may submit written 
data or views, or requests for a public 
hearing on this application to the Direc
tor, National Marine Fisheries Service, 
Department of Commerce, Washington, 
D.C. 20235, within 30 days of the publi
cation of this notice. Those individuals 
requesting a hearing should set forth the 
specific reasons why a hearing on this 
particular application would be appro
priate. The holding of such hearing is at 
the discretion of the Director.

A ll statements and opinions contained 
in this notice in support of this applica
tion are summaries of those of the Ap
plicant and do not necessarily reflect the 
views of the National Marine Fisheries 
Service.

Dated: August 5,1977.
R obert J. A yers , 

Acting Assistant Director for 
Fisheries Management, Na
tional Marine Fisheries Serv
ice.

[FR Doc.77-23551 Filed 8-15-77;8:45 am]

COMMITTEE FOR THE IMPLEMEN
TATION OF TEXTILE AGREEMENTS
COTTON AND MANMADE FIBER TEXTILE

PRODUCTS FROM REPUBLIC OF CHINA
Increasing Import Restraint Levels 

A ugust 12,1977.
AGENCY: Committee for the Implemen
tation o f Textile Agreements.

ACTION: Increasing the levels o f re
straint applicable to cotton textile prod
ucts in Categories 9/10 (sheeting, 18/19 
(printcloth), 22/23 (tw ill and sateen), 
43 and part of 62 (knit shirts and tops), 
45/46/47 (men’s Mid boys’ shirts), 48 
(raincoats), 49 (other coats), 50/51 
(trousers, slacks and outer shorts), and 
60 (nightwear and pajamas), and man
made fiber textile products in Categories 
213 (specialty fabrics), 219 (shirts, in
cluding blouses), 221 (sweaters and car
digans), 222 (trousers, slacks and outer 
shorts), 224 (coats and suits), and 234/ 
235 (shirts, not knit) during the agree
ment year which began on January i, 
1977. (A  detailed description of the cate
gories in terms of T.S.U.S.A. numbers 
was published in the F ederal R egister 
on February 3, 1975 (40 FR 5010), as 
amended on December 31, 1975 (40 FR 
60220), December 30,1976 (41 FR 56881), 
January 21, 1977 (42 FR 3888). and 
March 7, 1977 (42 FR 12898).
SUMMARY: Paragraphs 6 and 8 o f the 
Bilateral Cotton, Wool and Man-Made 
Fiber Textile Agreement o f May 21,1975, 
as amended, between the Governments of 
the United States and the Republic of 
China, provide for designated percent
age increases for flexibility and for the 
carryover o f shortfalls from the previous 
agreement year in certain categories.
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The purpose of this notice is to advise 
that the levels of restraint established 
during the agreement year which began 
on January 1, 1977 for cotton textile 
products in Categories 9/10,18/19, 22/23, 
43/62 (p t.), 45/46/47, 48, 49, 50/51, and 
60 and man-made fiber textile products 
in Categories 213, 219, 221, 222, 224, and 
234/235 have been increased to account 
for flexibility, carryover, or both.
EFFECTIVE DATE: August 16, 1977.
FOR FURTHER INFORMATION CON
TACT:

Clinton Stack, International Trade 
Specialist, Office of Textiles, U.S. De
partment of Commerce, Washington, 
D.C. 20230. (202-377-5423).

SUPPLEMENTARY INFORMATION: 
On December 27,1976, a letter dated De
cember 20, 1976 from the Chairman of 
the Committee for the Implementation 
of Textile Agreements to the Commis
sioner of Customs was published in the 
F ederal Register (41 FR 56213), which 
established the levels of restraint appli
cable to certain specific categories of 
cotton and man-made fiber textile pro
ducts, produced or manufactured in the 
Republic of China and exported to the 
United States during the twelve-month 
period beginning on January 1, 1977 and 
extending through December 31,1977. In 
the letter published below the Chairman 
of the Committee for the Implementa
tion of Textile Agreements directs the 
Commissioner of Customs to increase 
the levels of restraint established for 
Categories 9/10,18/19, 22/23, 43/62 (pt), 
45/46/47, 48, 49, 50/51, 60, 213, 219, 221, 
222, 224 and 234/235 to the designated 
amounts.

R obert E. Shepherd, 
Chairman, Committee for the 

Implementation of Textile 
Agreements, and Deputy As
sistant Secretary for Re
sources and Trade Assistance.

U.S. Department of Commerce, 
Committee for the I mplemen
tation of T extile Agreements,

Washington, D.C., August 12,1977.
Commissioner of Customs,
Department of the Treasury,
Washington, D.C.

Dear Mr. Commissioner: On December 20, 
1976, the Chairman, Committee for the Im
plementation of Textile Agreements, directed 
you to prohibit entry of cotton and man
made fiber textile products in certain speci
fied categories, produced or manufactured 
in the Republic of China and exported to the 
United States during the agreement year 
which began on January 1, 1977, in excess 
of designated levels o f restraint. The Chair
man further advised you that the levels of 
restrain are subject to adjustment.1

1 The term “adjustment” refers to those 
provisions of thè Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of May 
21, 1975, as amended, between the Govern
ments of the United States and the Republic

Under the terms of the Arrangement Re
garding International Trade in Textiles done 
at Geneva on December 20, 1973, pursuant 
to paragraphs 6 and 8 of the Bilateral Cotton, 
Wool and Man-Made Fiber Textile Agreement 
of May 21, 1975, as amended, between the 
Governments of the United States and the 
Republic of China, and in accordance with 
the provisions of Executive Order 11651 of

Office of the Secretary 
UNIFORMED SERVICES UNIVERSITY OF 

THE HEALTH SCIENCES 
Change of Address

Notice is' hereby given that the new 
address of the Uniformed Services Uni
versity of the Health Sciences is 4301 
Jones Bridge Road, Bethesda, Md. 20014. 
All correspondence previously sent to 
6017 Arlington Road, Bethesda, Md. 
should be sent to the above new address. 
New telephone numbers are as follows: 
President’s Office, 295-2101; Administrative 

Affairs, 295-2111; Personnel, 295-2180; Ad
missions Office, 295-2123.

of China which provide, in part, that: (1) 
within the aggregate and applicable group 
limits, specific levels of restraint may be ex
ceeded by designated percentages; (2) these 
levels may be increased for carryover and 
carryforward up to 11 percent of the appli
cable category limit; and (3) administrative 
arrangements or adjustments may be made 
to resolve minor problems.

March 3, 1972, you are directed to amend, 
effective on August 16, 1977 the levels of re
straint established in the directive of Decem
ber 20, 1976 for cotton textile products in 
Categories 9/10, 18/19, 22/23, 43/62 (pt.), 
45/46/47, 48, 49, 50/51 and 60 and man-made 
fiber textile products in Categories 213, 219, 
221,222, 224 and 234/235 as follows:

Amended 12-mo.
level of restraint1 .

Effective date: August 26,1977.
F. M. Reynolds, 

Director, „ Administrative A f
fairs, Uniformed Services 
University of the Health Sci
ences.

August 11, 1977.
M aurice W. R oche,

Director, Correspondence and 
Directives, Office of the As
sistant Secretary of Defense 
(Comptroller).

. [FR Doc.77-23545 Filed 8-15-77;8:45 am]

ENVIRONMENTAL PROTECTION 
AGENCY

[FRL 778-1]
CENTER FOR DISEASE CONTROL, ET AL. 

Issuance of Experimental Use Permits
The Environmental Protection Agency 

(EPA) has issued experimental use per
mits to the following applicants. Such 
permits are in accordance with, and sub
ject to, the provisions of 40 CFR Part

Category:
9/10 ________ ____________ 42,927,144 y d 2.
18/19 ______________ 2,309,995 yd 2.
22/23 ___________________  4,581,572 yd 2.
43/62 (p t.)2_____________ . 991,153 yd 2 equivalent.
45/46/47 ________________  14,538,688 y d 2 equivalent (of which not more than 38,112 doz

shall be in category 45)
4 8  ____________ 27,010 doz.
49 _______________________ 46,624 doz.
50/51 _____________2______  741,205 doz (of which not more than 365,512 doz shall be in

category 50 and not more than 587,212 doz shall be in 
category 51).

60 __________ ___________  45,767 doz.
213 _____________________  9,500,941 lb.
219______________________  6,296,217 doz.
221 _____________________  4,217,625 doz.
222 _______ ______________  4,466,121 doz.
224 _____________________  10,375,806 lb (o f which not more than 241,586 lb shall be in

T.S.U.S.A. Nos. 380.0420 and 380.8143 and not more than 
724,758 lb shall be in T.S.U.S.A. Nos. 380.0402 and 380.8103).

234/235 ________________  82,676,847 yd 2 equivalent.

l The levels of restraint have not been adjusted to reflect any entries made after Decem
ber 31,1976.

2 In Category 62, only T.S.U.S.A. Nos. 382.0002, 382.0605 and 382.0610.

The actions taken with respect to the Government of the Republic o f China and with 
respect to imports of ootton and man-made fiber textile products from the Republic of 
China have been determined by the Committee for the Implementation o f Textile Agree
ments to involve foreign affairs functions of the United States. Therefore, the directions to 
the Commissioner of Customs, being necessary to the implementation o f such actions, fall 
within the foreign affairs exception to the rule-making provisions of 5 U.S.C. 553. This letter 
will be published in the Federal Register.

Sincerely,
Robert E. Shepherd,

Chairman, Committee for the Implementation of Textile Agreements, and Deputy 
Assistant Secretary for Resources and Trade Assistance.

[FR Doc.77-23639 Filed 8-15-77;8:45 am]

DEPARTMENT OF DEFENSE
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172, which defines EPA procedures with 
respect to the use of pesticides for ex
perimental purposes.

No. 10350—ETJP—l . 3M Company, St. Paul, 
Minnesota 55101. This experimental use per
mit allows the use of 1,432.5 pounds of 
an insecticide which is a mixture of pyre- 
thrins, piperonyl butoxide, N-octyl bicyclo- 
heptenedicarboximide, and petroleum distil
late in food handling establishments* dairy 
and cattle barns, stables, and poultry houses 
to evaluate control of ants, flies, mosquitoes, 
fleas, ticks, and other insects. The program 
is authorized only in the States of Califor
nia, Florida, Georgia, Illinois, Indiana, Iowa, 
Massachusetts, Michigan, Minnesota, Mis
souri, Nebraska, New Jersey, New York, North 
Carolina, Ohio, Oregon, Pennsylvania, Texas, 
Washington, and Wisconsin. The experimen
tal use permit is effective from July 9, 1977, 
to July 9, 1978.

No. 36765—EUP-1. Center for Disease Con
trol, Atlanta, Georgia 30333. This experimen
tal use permit allows the use of 16.7 pounds 
of insecticide (5-benzyl-3-furyl) methyl- 
2,2 - dimethyl - 3 - (2-methylpropenyl)cyclo- 
propanecarboxylate on non-crop land to 
evaluate control of mosquitoes. A total of 
48 acres is involved: the program is author
ized only in the State of Georgia. The experi
mental use permit is effective from June 17,
1977, to October 31,1977.

No. 36765-EUP—2. Center for Disease Con
trol, Atlanta, Georgia 30333. This experimen
tal use permit allows the use of 5 gallons 
of the insecticide which is a mixture of 
pyrethrins and piperoynl butoxide on non
crop land to evaluate control of mosquitoes. 
A total of 48 acres is involved; the program 
is authorized only in the State o f Georgia. 
The experimental use permit is effective from 
June 17,1977, to Octpber 31,1977.

No. 275—EUP-18. Abbott Laboratories, 
North Chicago, Illinois 60064. This experi
mental use permit allows the use of 40.96 
pounds of the insecticide Bacillus thurin - 
giensis on corn, wheat, sorghum, and al
falfa to evaluate control of the European 
corn borer, southwestern corn borer, army- 
worm, cutworm, sorghum webworm, fall 
armyworm, corn earworm, and alfalfa cater
pillar. A total of 1,280 acres is involved; the 
program is authorized only in the States 
of Colorado, Kansas, Nebraska, New Mexico, 
North Dakota, Oklahoma, South Dakota, and 
Texas. The experimental use permit is effec
tive from July 15, 1977, to September 30,
1978. Exemptions from the requirement of 
a tolerance for residues of the active ingre
dient in or on raw agricultural commodities 
have been established (40 CFR 180.1011).

Interested parties wishing to review 
the experimental use permits are re
ferred to Room E-315, Registration Di
vision (WH-567). Office of Pesticide Pro
grams, EPA, 401 M St. SW., Washington, 
D.C. 20460. It  is suggested that such in
terested persons call 202/755-4851 be
fore visiting the EPA Headquarters O f
fice, so that the appropriate permits may 
be made conveniently available for re
view purposes. These files will be avail
able for inspection from 8:30 to 4:00 p.m. 
Monday through Friday.
Statutory Authority : Section 5 of the Fed
eral Insecticide, Fungicide, and Rodenticide 
Act (F IFRA), as amended (86 Stat. 973; 89 
Stat. 751; 7 U.S.C. 136(a) et seq.).

Dated: August9,1977.
Douglas D. Campt, 

Acting Director, 
Registration Division.

[FR Doc.77-23605 Filed 8-15-77;8:45 am]

[OPP-66034; FRL 778-3]
PESTICIDE PROGRAMS 

Voluntary Cancellation of Registrations of
Pesticide Products Containing Monuron
On June 7, 1977, E. I. DuPont DeNe- 

mours & Co., Wilmington DE 19898, re
quested that the Environmental Protec
tion Agency (EPA) cancel its registra
tions of Telvar Monuron Weed Killer, 
Telvar ML Monuron Weed Killer and 
Monuron Technical (EPA Registration 
Numbers 352-246, 352-274 and 352-328). 
Monuron is a broad-spectrum herbicide 
used for the nonselective control of 
grasses, and herbaceous weeds on non
crop areas such as rights-of-way, indus
trial sites, and drainage ditch banks. The 
compound was formerly registered for 
control of weeds in several agricultural 
crops. However, since monuron toler
ances were revoked in 1973, it can no 
longer be used for these purposes.

In an April 1977 letter to the EPA O f
fice of General Counsel, DuPont indi
cated that in 1975, 70,000 pounds of Tel
var Monuron Weed Killer and 11,000 
pounds of Monuron Technical were sold. 
In 1976, 7,000 pounds of Monuron Weed 
Killer were sold and no Monuron Techni
cal. There were no sales for Telvar ML 
Monuron Weed Killer in either 1975/
1976. DuPont stated in a letter of June 
7,1977, to EPA it does not intend to pur
sue any further monuron business and 
has no inventory in stock at this time. 
Furthermore, in its opinion, there is very 
little, if any, of these monuron products 
in the hands of their customers. The 
registrant requested that the registra
tion be cancelled in accordance with the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (FIRRA) Section 6(a)
(1).

Cancellation of the registration for 
these products shall be effective on Sep
tember 15, 1977, unless the registrant, or 
an interested person with the concur
rence of the registrant, requests that the 
registration be continued in effect.

Further sale, distribution or use of 
these products after September 15, 1977, 
is prohibited. Sale, distribution or use of 
existing stocks of these products beyond 
the effective date of cancellation consti
tutes an unlawful act under Section 12 
(a) (2) (K ) and is punishable under Sec
tions 13 and 14 of FIFRA.

Comments concerning this action may 
be submitted in triplicate to the Federal 
R egister Section, Technical Services Di
vision (WH-569), Office of Pesticide Pro
grams, EPA, Rm. 401, East Tower, 401 M 
St. SW, Washington DC 20460. Any such 
submissions should bear a notation indi
cating both the subject and the OPP doc
ument control number “OPP-66034” . Any 
comments or other documents filed re
garding this notice of cancellation will be 
available for public inspection in the 
office of the Federal Register Section 
from 8:30 a.m. to 4 p.m. Monday through 
Friday.

Dated: August9,1977.
Edwin L. Johnson, 

Deputy Assistant Administrator
far Pesticide Programs.

[FR Doc.77-23603 Filed 8-15-77;8:45 am]

[OPP-50319; FRL 778-2]

UNION CARBIDE CORP., ET AL.
Issuance of Experimental Use Permits
The Environmental Protection Agency 

(EPA) has issued experimental use per
mits to the following applicants. Such 
permits are in accordance with, and sub
ject to, the provisions of 40 CFR Part 
172, which defines EPA procedures with 
respect to the use of pesticides for ex
perimental purposes.

No. 1016-EUP-35. Union Carbide Corpora
tion, Washington, D.C. 20006. This experi
mental use permit^ allows the use of 560 
pounds of the insecticide carbaryl on corn to 
evaluate control of the southwestern corn 
borer. A total of 65 acres is involved; the pro
gram is authorized only in the States of New 
Mexico, Oklahoma, and Texas. The experi
mental use permit is effective from July 1,
1977, to July 1, 1978. A permanent tolerance 
for residues of the active ingredient in or on 
corn has been established (40 CFR 180.169).

No. 20954-EUP-6. Zoecon Corporation, 
Palo Alto, California 94304. This experimen
tal use permit allows the use of 2,800 pounds 
o f the insecticide hexadecyl cyclopropanecar- 
boxylate on apples, pears and Citrus to evalu
ate control of various species of mites. A 
total of 1,648 acres is involved; the program 
is authorized only in the States of Arizona, 
California, Colorado, Connecticut,'' Florida, 
Georgia, Idaho, Illinois, Iowa, Kentucky, 
Main, Maryland, Massachusetts, Michigan, 
Missouri, Montana, New Hampshire, New 
Jersey, New Mexico, New York, North Caro
lina, Ohio, Oregon, Pennsylvania, South Car
olina, Texas, Utah, Vermont, Virginia, 
Washington, West Virginia,'Wisconsin, and 
Wyoming. The experimental use permit is 
effective from June 30, 1977, to June 30,
1978. Temporary tolerances for residues of the 
active ingredient in or on apples, pears and 
citrus fruits have been established.

No. 4581—EUP-24. Pennwalt Corporation, 
Tacoma, Washington 98401. This experi
mental use permit allows the use of 2,510 
pounds of the insecticide methyl parathion 
on almonds, cabbage, conifers, cranberries, 
cucumbers, squash, melons, peanuts, pep
pers, potatoes, strawberries, sugar beets, turf, 
and turnips to evaluate control of various 
insects. A total of 2,884 acres is involved; the 
program is authorized only in the States of 
California, Maine,_ Michigan, Minnesota, Ne
braska,, New York, North Dakota, Oregon, 
Texas, Virginia, Washington, and Wisconsin.

The experimental use permit is effective 
from July 8, 1977, to July 8, 1978. Permanent 
tolerances for residues of the active ingredi
ent in or on almonds, cabbage, cranberries, 
cucumbers, squash, melons, peanuts, peppers, 
potatoes, strawberries, sugar beets and tur-' 
nips have been established (40 CFR 180.121).

Interested parties wishing to review the 
experimental use permits are referred 
to Room E-315, Registration Division 
(WH-567), Office of Pesticide Programs, 
EPA, 401 M St., S.W., Washington, D.C. 
20460. It is suggested that such interested 
persons call 202-755-4851 before visiting 
the EPA Headquarters Office, so that the 
appropriate permits may be made con
veniently available for review purposes. 
These files will be available for inspec
tion from 8:30 a.m. to 4:00 p.m., Monday 
through Friday.
Statuto^ t Authority : Section 5 of the Fed
eral Insecticide, Fungicide, and Rodenticide

FEDERAL REGISTER, VOL. 42, NO. 158—^TUESDAY, AUGUST 16, 1977



NOTICES 41321

Act (FIFRA), as amended (86 Stat. »73; 89 
Stat. 751; 7 U.S.O. 136(a) et seq.).

Dated: August 9,1977.
D ouglas  D . Ca m p t ,

Acting Director, 
Registration Division, 

[FR Doc.77-23604 Filed 8-15-77;8:45 am]

[FRL 777-3; PP6G1705/T106A] 
PESTICIDE PROGRAMS

0-Ethyl 0-[4-(methylthio)phenyl] S-propyl 
phosphorodithioate; Renewal of Tempo
rary Tolerances; Correction 
In  PR Doc. 77-16444, appearing at 

page 29956 In the issue of June 10, 1977, 
in the first column, third paragraph, the 
date in the second line now reading 
“May 16, 1978” should be corrected to 
read “June 3,1978” .

Dated: August 4, 1977.
D ouglas  D . C o m pt ,

Acting Director, 
Registration Division. 

[FR Doc.77-23503 Filed 8-15-77;8:45 am]

FEDERAL COMMUNICATIONS 
COMMISSION
[Docket No. 21356;

File No. 61302/03/04/05—IB—77* * ]

CERTIFIED SECURITY SERVICES, INC.
Memorandum Opinion and Order Desig

nating Applications for Consolidated 
Hearing on Stated Issues
Adopted: August 4,1977.
Released: August 9,1977.
In re applications of Certified Security 

Services, Inc., 2230 Michigan Avenue, 
Santa Monica, California 90404, for au
thorization to modify the facilities of 
Stations WBM854, KZK628 and KW9328 
and for a new station in the business 
radio service.

1. Thé Chief, Safety and Special Radio 
Services Bureau (the Bureau) has before 
him for consideration the above-cap
tioned four applications filed July 15, 
1977, by Certified Security Services, Inc. 
(Certified) which seek to modify the au
thorizations of its three stations in the 
Business Radio Service in the Los Ange
les metropolitan area and to construct 
and operate a new mobile relay station. 
Also before the Bureau in connection 
with its consideration of the above-cap
tioned applications are applications 
which were previously filed by Ronald 
A. Newlin (Newlin), Vice-President of 
Certified (Pile Nos. 22175/76/77-IB- 
76TV), and correspondence between the 
Bureau, Newlin, and his attorney con
cerning Newlin’s now-dismissed applica
tions. The Bureau also has before it 
Certified’s applications for consent to as
signment of authorizations for other 
Business Radio Service Stations from the 
former licensee of those facilities to Cer
tified (Docket No. 21245; File Nos. 34096/ 
97/98-IB-47TV). The applications which 
were the subject of Docket No. 21245 had 
been designated by the Bureau on issues 
to probe the character qualifications of 
Certified and Newlin to receive the au

thorizations in question, but the proceed
ing was terminated by the presiding Ad
ministrative Law Judge and the applica
tions dismissed without prejudice at the 
Bureau’s request when the Bureau dis
covered that the applicant had requested, 
several days before the date of designa
tion, that the applications be dismissed 
without prejudice. (FCC 77M-1005, re
leased June 2,1977).

2. Newlin’s applications, filed with the 
Commission July 13, 1976, in his indi
vidual capacity, represented that he was 
engaged in a commercial activity, i.e., 
providing electronic security and armed 
guard services for the general public, 
Newlin’s applications were returned to 
him as incomplete on September 13,1976, 
and resubmitted by him on October 1,
1976. In resubmitting his applications, 
Newlin stated that he had a need for 90 
mobile units and reiterated that “I  am a 
security contractor providing to the gen
eral public * * * alarm systems * * *”

3. Subsequently, allegations were made 
to the Commission by other applicants 
for Los Angeles area facilities in the 
Business Radio Service that Newlin was 
Vice-President of Certified, an existing 
licensee in the Business Radio Service in 
the Los Angeles area, and that Newlin’s 
applications were in fact a subterfuge to 
obtain for Certified a second frequency 
in violation of § 91.8(c) of the Commis
sion’s Rules which precludes assignment 
of a second frequency absent a conclusive 
demonstration of essential need therefor. 
As a result of these allegations, the Bu
reau’s staff reviewed the Business Radio 
Service license files and discovered that 
on January 28, 1976, six months prior to 
the filing of Newlin’s individual applica
tions, Certified applied for and was au
thorized facilities in the Business Radio 
Service for use in the Los Angeles metro
politan area; that Certified’s applica
tions were signed by Newlin as an officer 
of that corporation; and that the ad
dresses furnished by Newlin in his indi
vidual applications were identical to 
Certified’s station locations. These facts, 
as well as allegations that Newlin might 
be acting on behalf of still another Com
mission licensee, were presented to New
lin in a November 24, T976, letter from 
the Bureau’s staff which also directed 
him to respond thereto and to supply 
certain specific information. Newlin was 
admonished in the staff’s letter of the 
possible consequences of false statements 
made in response to the letter or in his 
applications. '

4. After reviewing Newlin’s response to 
its letter as well as correspondence from 
Newlin’s counsel, the Bureau dismissed 
Newlin’s applications on February 23,
1977, because it found that Newlin failed 
to meet the eligibility requirements of 
the Business Radio Service. In doing so, 
the Bureau’s staff advised Newlin that 
his admission, in a January 17, 1977, 
letter that he was not engaged in an in
dividual proprietorship providing se
curity services, but was acting on behalf 
of Certified of which he was Vice-Presi
dent, vitiated his claim of eligibility to be 
an individual licensee in the Business 
Radio Service.

5. These facts led the Bureau to des
ignate for hearing the applications de
scribed above for consent to assignment 
of license (Docket No. 21245) in order to 
determine the character qualifications of 
Certified and its Vice-President, Newlin, 
to receive the additional authorizations 
which it sought to acquire by way of 
assignment. Subsequent to the designa
tion of those applications for hearing 
and prior to the termination of the pro
ceeding when it was discovered that a 
timely request for dismissal as a matter 
of right had in fact been filed by the ap
plicant, an employee of Certified visited 
the Commission, and, in a conference 
with members of the Bureau’s staff, vol
unteered that Certified’s radio facilities 
were serving fifty to sixty mobile units. 
The license which the Commission is
sued to Certified for its Station KW9328 
limits it to serving nine (9) mobile units 
located in land vehicles. As a result of 
this voluntary disclosure by Certified the 
Bureau on June 23, 1977, wrote to Cer
tified and advised it that service to more 
than the authorized nine mobile units 
constituted a violation of the Communi
cations Act of 1934, as amended, and of 
the Commission’s Rules. Certified was 
advised to terminate any unauthorized 
operation and to inform the Bureau of 
such termination. In addition, Certified 
was asked, among other things, to advise 
the Bureau as to the number of mobile 
units it had been serving immediately 
prior to the Bureau’s June 1977 letter. 
Certified, in effect, has declined to fur
nish the information requested in the 
Bureau^ June 23, 1977, letter. However, 
Certified filed a request for Special Tem
porary Authority to serve 50 additional 
mobile units on Station KW9328, i.e., to 
authorize for the first time the appar
ent unauthorized operation. That re
quest was denied by the Bureau on July 
19, 1977.

6. The foregoing facts raise a grave 
question as to the character qualifica
tions of Certified and its Vice President, 
Newlin, to receive the authorizations 
which Certified here seeks. In executing 
his individual applications Newlin cer
tified to the Commission that all state
ments made therein were true, complete 
and correct to the best of his knowledge 
and belief, and were made in good faith. 
The applications themselves (FCC Form 
425) bear on their face the admonition 
that wilful false statements made there
on are punishable by fine and imprison
ment. The Commission must depend on 
the integrity and representations of its 
licensees, and a breach of that trust or 
wilful false statements may be grounds 
for the revocation of licenses and char
acter disqualification. See FCC v. WOKO, 
Inc., 329 U.S. 223 (1946); Charles P. B. 
Pinson, Inc. v. FCC, 321 F. 2d 372 (D.C. 
Cir. 1963); Pass Word, Inc., FCC 76-904, 
release October 13, 1976. The Bureau’s 
review of the circumstances surrounding 
Newlin’s individual applications and the 
applications which were the subject of 
the Docket No. 21245 designation order 
called into question the character quali
fications of Certified and Newlin to re
ceive additional authorizations. The
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gravity of those matters has now been 
compounded by the recent disclosures 
that Certified has been for an indeter
minate period violating the terms of its 
existing authorization from the Com
mission.

7. These facts vitiate, we think, Cer- 
tified’s assertion, in an exhibit to its 
above-captioned applications, that they 
should not be designated for hearing, in 
that the public interest would be served 
by a grant because the applicant has 
taken reasonable steps to assure that it 
will operate in compliance with the Com
mission’s Rules. Certified’s claim that 
Newlin has been disciplined; that prior 
actions of Certified and Newlin are not 
so severe; and that the entire matter 
of Newlin’s applications arose from a 
misunderstanding rather than a wilful 
intent to deceive are inadequate to re
solve the question of Certified’s charac
ter qualifications without a hearing. Be
cause the Bureau cannot make the req
uisite finding, pursuant to Section 309 
(a) of the Act, that a grant of Certified’s 
applications would serve the public in
terest, convenience and necessity, the 
applications must, in accordance with 
Section 309(e) of the Act, be designated 
for evidentiary hearing.

8. Accordingly, it is ordered, That in 
accordance with the provisions of Sec
tion 309(e) of the Communications Act 
o f 1934, as amended (47 U.S.C. 309(e)), 
the above-captioned applications of Cer
tified Security Services, Inc., File Nos. 
61302/03/04/05-IB-77 * *, are, pursuant 
to authority delegated in §§ 0.131(a) and 
0.331 of the Commission’s Rules, desig
nated for hearing at a time aijd place to 
be specified at a later date, on the fol
lowing issues:

(a ) To determine i f  there were deliberate 
and material misrepresentations or a lack 
o f candor by Ronald A. Newlin in his appli
cations as an individual for facilities in the 
Business Radio Service (Pile Nos. 221575/76/ 
77—IB—76TV), and if any such misrepresenta
tions or lack of candor were on behalf or for 
the benefit of Certified Security Services, Inc.

(b ) To determine if  Certified Security 
Services, Inc. has wilfully violated the terms 
of its authorizations from the Commission 
for facilities In the Business Radio Service 
by operating more mobile units than author
ized by such an authorization.

(c) To determine, in light of the evidence 
adduced pursuant to issues (a) and (b) 
hereinabove whether Certified Security Serv
ices, Inc. and its Vice President, Ronald A. 
Newlin, possess the requisite character quali
fications to receive a grant of the ap
plications which are the subject of this 
proceeding.

(d ) To determine, in light of the evidence 
adduced pursuant to the foregoing issues, 
what disposition of the above-captioned ap
plications will best serve the public interest, 
convenience and necessity.

9. I t  is further ordered, That Certified 
Security Services, Inc., Ronald A. Newlin 
and the Chief, Safety and Special Radio 
Services Bureau are made parties in this 
proceeding.

10. I t  is further ordered, That the bur
den of proceeding with the evidence and 
the burden of proof on the issues speci
fied in paragraph 8 (a ), (b ), (c) and
(d) hereinabove are, pursuant to Sec

tion 309(e) o f the Act and Section 1.254 
o f the Commission’s Rules, upon Certi
fied Security Services, Inc.

11. I t  is further ordered, That each of 
the parties named in Paragraph 9 here
inabove, in order to avail themselves of 
the opportunity to be heard, shall within 
20 days of the mailing of the notice of 
designation by the Secretary of the Com
mission, file with the Commission, in 
triplicate, a written notice of appearance 
that he will appear on the date to be 
fixed for hearing and present evidence 
on the issues specified in this Order, as 
prescribed in § 1.221 of the Commission’s 
Rules.

F ederal Com m unicatio ns  Com 
m is s io n .

Charles A. H igginbotham ,
Chief, Safety, and Special 

Radio Services Bureau.
[FR Doc.77-23532 Filed 8-45-77;8:45 am]

[Docket No. 21307 etc.; File No. BFH-9035 
etc.]

REDING BROADCASTING CO., ET A L
Memorandum Opinion and Order Designat

ing Applications for Consolidated Hear
ing on Stated Issues
Adopted: July 28,1977.
Released: August 5,1977.
In re applications of Reding Broad

casting Co., Terrell Hills, Texas, Docket 
No. 21307, File No. BPH-9035, Requests:
106.3 MHz, #292; 2.9 kW; 300 feet.

The S.S.S. Broadcasting, Inc., Terrell 
Hills, Texas, Docket No. 21308, File No. 
BPH-9247, Requests: 106.3 MHz, #292; 
3 kW; 300 feet.

The Wholly Owned Corporation, Ter
rell Hills, Texas, Docket No. 21309, File 
No. BPH-9637, Requests: 106.3 MHz, 
#292; 3 kW; 290 feet.

For construction permit.
1. The Commission, by the Chief, 

Broadcast Bureau, acting pursuant to 
delegated authority, has before it the 
above-captioned mutually exclusive ap
plications.

2. Section 73.210 of the Commission’s 
Rules requires that the main studio of an 
FM broadcast station be located within 
the corporate, boundaries of the principal 
community to be served unless an ap
plicant makes an adequate showing that 
good cause exists for locating its main 
studio elsewhere. The S.S.S. Broadcast-; 
ing, Inc. [S.S.S.] seeks to locate its pro
posed studio at the site of its commonly- 
owned station KAPE(AM ) in San 
Antonio. S.S.S. argues that since the ap
plicant proposes to serve the entire San 
Antonio metropolitan community, and as 
Terrell Hills is a small enclave within the 
city of San Antonio, location of the pro
posed studio at the readily accessible site 
of its AM studio in downtown San 
Antonio would better serve the public in
terest. In addition, it is stated that Red
ing Broadcasting Co. [Reding] has ac
quired the only remaining piece of com
mercial property for sale in Terrell liills. 
In an earlier rulemaking proceeding we 
were unable to find that the program

ming needs and interests of Terrell Hills 
were distinguishable from those of San 
Antonio.1 In these circumstances we con
clude that the public interest would not 
be disserved by location of S.S.S.’s main 
studio in San Antonio, and that an ade
quate showing under Section 73.210(a) 
of the Rules has been made for locating 
the proposed main studio outside of the 
corporate limits of Terrell Hills.

3. Analysis of S.S.S.’s financial data 
reveals that $115,166 will be required to 
construct and operate the proposed sta
tion for a period of one year, without 
revenue, itemized as follows:
Downpayment on equipment______  $6,160
Principal and interest payment on

equipment_______________________ 8, 256
Building __________________________  2, 000
Legal costs_______________________  25, 000
Miscellaneous ____________________  18,000
Working capital (first year)_________ 55, 750

Total ______________________ $115, 166

To meet this requirement, applicant 
relies upon a bank loan of $110,000. How
ever, this sum is insufficient to meet its 
obligations and a financial issue will be 
specified.

4. Reding and The Wholly Owned Cor
poration [Wholly Owned] propose in
dependent programming while S.S.S. pro
poses to duplicate some of the program
ming of its commonly owned station, 
K APE (AM ). Therefore evidence regard
ing program duplication will be admis
sible under the standard comparative is
sue. When duplicated programming, is 
proposed, the showing permitted will be 
limited to evidence concerning the bene
fits to be derived from the proposed 
duplication which would offset its inher
ent inefficiency. Jones T. Sudbury, 8 FCC 
2d 360,10 RR 114 (1967) .

5. Since S.S.S. proposes predominantly 
Black-oriented programming while Red
ing and Wholly Owned propose general 
market programming, the relative need 
for these different types of programming 
will be considered under the standard 
comparative issue. Ward L. Jones, FCC 
67-82 (1967); Policy Statement on Com
parative Broadcast Hearing, 1 FCC 2d 
393, 397 (1965).

6. Except as indicated by the issue spe
cified below, the applicants are qualified 
to construct and operate as proposed. 
However, since the proposals are mutu
ally exclusive, they must be designated 
for hearing in a consolidated proceeding 
on the issues specified below.

7. Accordingly, it is ordered, That, pur
suant to Section 309(e) of the Communi
cations Act of 1934, as amended, the ap
plications are designated for hearing in 
a consolidated proceeding, at a time and 
place to be specified in a subsequent Or
der, upon the followin3 issues:

1. To determine with respect to the appli
cation of The S.SJS. Broadcasting, Inc.:

(a) The source and availability of funds 
above and beyond the $110,000 indicated; 
and,

(b ) Whether, in light of the evidence ad
duced pursuant to (a ), above, the applicant 
is financially qualified.

1 FM Table o f Assignments (Docket 19524), 
38 FCC 2d 528, 26 RR 2d 31 (1972).
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2. To determine which of the proposals 
would, on a comparative basis, best serve the 
public interest.

3. To determine, In light of the evidence 
adduced pursuant to the foregoing issues, 
which of the applications should be granted.

8. I t  is further ordered, That, to avail 
themselves of the opportunity to be 
heard, the applicant’s pursuant to Sec
tion 1.221(c) of the Commission’s Rules, 
in person or by attorney shall, within 
twenty (20) days of the mailing of this 
Order, file with the Commission, in trip
licate, a written appearance indicating 
an intention to appear on the date fixed 
for the hearing and present evidence on 
the issues specified in this Order.

9. I t  is further ordered, That the appli
cants herein shall, pursuant to Section 
311(a) (2) of the Communications Act of 
1934, as amended, and Section 1.594 of 
the Commission’s Rules, give notice of 
the hearing, either individually or, if 
feasible and consistent with the Rules, 
jointly, within the time and manner pre
scribed in such Rule, and shall advise 
the Commission of publication of such 
notice as required by § 1.594(g) of the 
Rules.

Federal Communications Com
mission,

W allace E. Johnson,
Chief, Broadcast Bureau.

[PR Doc.77-23533 Piled 8-15-77;8:45 am]

FEDERAL MARITIME COMMISSION
DELTA STEAMSHIP LINES INC. AND 

WESTWIND AFRICA LINE LTD.
Agreement Filed

Notice is hereby given that the follow
ing agreement, accompanied by a state
ment of justification, has been filed with 
the .Commission for approval pursuant to 
Section 15 of the Shipping Act, 1916, as 
amended (39 Stat. 733, 75 Stat. 763, 46 
U.S.C. 814).

Interested parties may inspect and ob
tain a copy of the agreement and the 
statement of justification at the Wash
ington office of the Federal Maritime 
Commission, 1100 L Street NW. Room 
10126; or may inspect the agreement and 
the statement of justification at the Field 
Offices located at New York, N.Y., New 
Orleans, La., San Francisco, Calif., and 
Old San Juan, P.R. Comments on such 
agreements, including requests for hear
ing, may be submitted to the Secretary, 
Federal Maritime Commission, Wash
ington, D.C. 20573, on or before Septem
ber 6, 1977. Any person desiring a hear
ing on the proposed agreement shall pro
vide a clear and concise statement of the 
matters upon which they desire to ad
duce evidence. An allegation of discrim
ination or unfairness shall be accompa
nied by a statement describing the dis
crimination or unfairness with particu
larity. I f  a violation of the Act or detri
ment to the commerce of the United 
States is alleged, the statement shall set 
forth with particularity the acts and cir
cumstances said to constitute such viola
tion or detriment to commerce.

A copy of any such statement should 
also be forwarded to the party filing 
the agreement (as indicated hereinafter) 
and the statement should indicate that 
this has been done.

Notice of agreement filed by:
Seymour H. Kligler, Esquire, Brauner Baron

Rosenzweig Kligler & Sparber, 120 Broad
way, New York, N.Y. 10005.

Agreement No. 10307 would authorize 
Delta Steamship Lines, Inc. (Delta) and 
Westwind Africa Line, Ltd. (West- 
wind)—both of whom are members of 
the American West African Freight Con
ference—to enter into an agreement with 
Kaiser Aluminum & Chemical Corp. 
(Kaiser) and obligate the lines to carry 
all of Kaiser’s proprietary cargo in the 
trade between Chalmette, La., and Tema, 
Ghana. Delta and Westwind will share 
equally in the carriage of aluminum in
gots and general cargo moving between 
Kaiser’s private berthing facilities at the 
aforesaid ports.

By Order of the Federal Maritime 
Commission.

Dated: August 10, 1977.
Joseph C. P olking, 

Acting Secretary.
|FR Doc.77-23567 Piled 8-15-77;8:45 am]

MEDITERRANEAN/NORTH PACIFIC COAST
FREIGHT CONFERENCE AND JOHNSON
SCANSTAR RATE AGREEMENT

Agreements Filed
Notice is hereby given that the follow

ing agreements have been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act, 1916, as 
amended (39 Stat. 733, 75 Stat. 763, 46 
U.S.C. 814).

Interested parties may inspect and ob
tain a copy of the agreement at the 
Washington office of the Federal Mari
time Commission, 1100 L  Street NW., 
Room 10126; or may inspect the agree
ments at the Field Offices located at New 
York, N.Y., New Orleans, La., San 
Francisco, Calif., and San Juan, P.R. 
Comments on such agreements, including 
requests for hearing, may be submitted 
to the Secretary, Federal Maritime Com
mission, Washington, D.C., 20573, on or 
before September 6, 1977. Any person 
desiring a hearing on the proposed agree
ments shall provide a clear and concise 
statement of the matters upon which 
they desire to adduce evidence. An alle
gation of discrimination or unfairness 
shall be accompanied by a statement de
scribing the discrimination or unfairness 
with particularity. I f  a violation of the 
Act or detriment to the commerce of the 
United States is alleged, the statement 
shall set forth with particularity the acts 
and circumstances said to constitute such 
violation or detriment to commerce.

A copy of any such statement should 
also be forwarded to the party filing the 
agreements (as indicated hereinafter) 
and the statement should indicate that 
this has been done.

Notice of agreement filed by:
John R. Attanasio, Esquire, BUlig, Sher &

Jones, P.C., Suite 300, 2033 K  Street NW ,
Washington, D.C. 20006.

Agreement No. 10156-2, among the 
signatories to the Mediterranean/North 
Pacific Coast Freight Conference and 
Johnson Scanstar proposes to extend in
definitely the term of approval of the 
agreement.

By Order of the Federal Maritime 
Commission.

Dated: August 10, 1977.
Joseph C. Polking, 

Acting Secretary.
[PR Doc.77-23568 Filed 8-15-77;8:45 am]

FEDERAL POWER COMMISSION
[Docket No. RP76-159 (See 42 FR 46023, 

August 8,1977.)}

COLUMBIA GAS TRANSMISSION CORP.
Commissioner’s Statement

Attached is Commissioner Smith’s 
statement to the order issued July 29, 
1977, in the above matter (42 FR 40023; 
August 8, 1977).

K enneth F. Plumb,
Secretary.

Columbia G as T ransmission Corp.
[Docket No. RP76—159]

Issued August 8, 1977.
SMITH, Commissioner, dissenting:

The majority order would continue to 
include in Columbia’s rate base monies 
advanced to BP Oil despite the Commis
sion’s decision in Opinion No. 674 that 
the advances were to be removed if re
payment had not begun within five years, 
which has not happened. The explana
tion for the continuation of consumer 
financing of this loan shows the decision 
to be eminently beneficial to Columbia, 
but it lacks the requisite rationale to sup
port the imposition of this added burden 
on Columbia’s ratepayers.1 There is no 
such rationale.

The majority attempts to negate the 
effect of its action by conditioning their 
decision here on the outsome of the pro
ceeding in Docket No. RP76-49 where 
Columbia, among" others, has been di
rected to show cause why the Alaska pro
ceeding commenced December 31, 1975, 
and there is no resolution in sight. In the 
meantime, however, the majority has de
cided, in effect, to continue a program 
that has already been terminated.

The worth of the Alaska advance pay
ment program should be finally decided 
in Docket No. RP76-49, rather than de
termined piece-meal, with conditions, in 
individual cases. All participants, espe
cially the consumers, are entitled to know 
now the responsibilities, obligations, and 
benefits accruing to each. The decision

1 See Pub. Serv. Comm, o f N.Y. v. F.P.C., 
511 F.2d 338, 346-51 (D.C. Cir. 1975); Order 
On Remand From Court Opinion Terminat
ing Investigation And Terminating Advance 
Payment Program With Conditions, Docket 
No. Rr-4ll and RM74-4 (December 31, 1975).
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of the majority to act in an ad hoc man
ner is not in the public interest. I  dissent.

D on  S. Sm it h , 
Commissioner. 

[FR Doc.77-23522 Filed 8-15-77;8:45 am]

[Projects 1759, 1980, 2072, 2073, 2074, 2131, 
2357, 2394, 2431. 2471, 2486, 2523 and 2550]

WISCONSIN MICHIGAN POWER CO. AND 
WISCONSIN ELECTRIC POWER CO.
Application for Transfer of Licenses 

A ugust 8, 1977.
Public notice is hereby given that an 

application for transfer of licenses was 
filed under the Federal Power Act, 16 
U.S.C. 791a-825r, by Wisconsin Michigan 
Power Co. (Transferor) and Wisconsin 
Electric Power Co. (Transferee) (Corre
spondence to: Robert H. Gorske, Esq. 
Wisconsin Electric Power Co., 231 West 
Michigan Street., Milwaukee, Wis. 53201; 
Norris Darrell, Jr., Esq., Sullivan & 
Cromwell, 48 Wall Street, New York, 
N.Y. 10005; George F. Bruder, Esq., 
Bruder & Gentile, 1201 Connecticut Ave. 
NW., Suite 708, Washington, D.C. 20036) 
for Project Nos. 1759, 1980, 2072, 2073, 
2074, 2131, 2357, 2394, 2431, 2471, 2486, 
2523, and 2550. The projects are located 
on the Michigamme, Menominee, Paint, 
Brule, Sturgeon, Pine, Oconto, and Wau
paca Rivers in Iron, Dickinson, and Me
nominee Counties, Mich, and Florence, 
Marinette, Oconto, and Waupaca Coun
ties, Wis.

Wisconsin Electric Power Co., which 
owns all the outstanding stock of Wis
consin Michigan Power Co., would con
tinue operation of all projects operated 
by Wisconsin Michigan Power Co.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Septem
ber 2, 1977, file with the Federal Power 
Commission, 825 N. Capitol Street NE., 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance with 
the requirements of the Commission’s 
Rules of Practice and Procedure* 18 CFR 
§§1.8 or 1.10 (1975). All protests filed 
with the Commission will be considered 
by it in determining the appropriate ac
tion to be taken, but will not serve to 
make the protestants parties to the pro
ceeding. Any person wishing to become 
a party in any hearing therein must-file 
a petition to intervene in accordance 
with the Commission’s Rules.

K enneth  F. P lu m b ,
Secretary.

[FR Doc.77-23523 Filed 8-15-77; 8:45 am]

FEDERAL RESERVE SYSTEM  
LINN COUNTY BANCSHARES, INC. 
Formation of Bank Holding Company

T.irm County Bancshares, Inc., Lin- 
neus, Missouri, has applied for the 
Board’s approval under Section 3(a) (1) 
of the Bank Holding Company Act (12 
U.S.C. 1842.(a)(l)) to become a bank 
holding company through acquisition of 
80 per cent or more of the voting shares 
of Linn County State Bank, Linneus,

Missouri. The factors that are considered 
in acting on the application are set forth 
in Section 3(c) of the Act (12 U.S.C. 
1842(c)).

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Kansas 
City. Any person wishing to comment on 
the application should submit views in 
writing to the Reserve Bank, to be re
ceived not later than August 31, 1977.

Board of Governors of the Federal 
Reserve System, August 10, 1977.

G r iff it h  L. G arwood, 
Deputy Secretary of the Board. .

[FR Doc. 77-23537 Filed 8-15-77; 8:45 am]

GENERAL ACCOUNTING OFFICE 
REGULATORY REPORTS REVIEW 

Receipt of Report Proposal
The following request for clearance of 

a report intended for use in collecting 
information from the public was received 
by the Regulatory Reports Review Staff, 
GAO, on August 11, 1977. See 44 U.S.C. 
3512(c) and (d ). The purpose of pub
lishing this notice in the F ederal R egis
ter is to inform the public of such re
ceipt.

The notice includes the title of the 
request received; the name of the agency 
sponsoring the proposed collection of in
formation; the agency form number, if 
applicable; and the frequency with 
which the information is proposed to be 
collected.

Written comments on the proposed 
FPC request are invited from all inter
ested persons, organizations, public in
terest groups, and affected businesses. 
Because of the limited amount of time 
GAO has to review the proposed request, 
comments (in triplicate) must be re
ceived on or before September 6, 1977, 
and should be addressed to Mr. John M. 
Lovelady, Acting Assistant Director, 
Regulatory Reports Review, United 
States General Accounting Office, Room 
5033, 441 G Street NW., Washington, 
D.C.20548.

Further information may be obtained 
from Patsy J. Stuart of the Regulatory 
Reports Review Staff, 202-275-3532.

F ederal P ow er  Co m m ission

The FPC requests an extension no 
change clearance of old Form 3P, 
Monthly Residential, Commercial and 
Industrial Electric Bill Data for United 
States Bureau of Labor Statistics. There 
is no change in the current format of the 
form and an extension of 15 months to 
December 1978 to allow for the Bureau of 
Labor Statistics to thoroughly test the 
new Consumer Price Index (CPI) is re
quested. The price indexes are the Gov
ernment’s official indicators of price 
movements in the National economy. 
This FPC request for an extension is for 
the old Form 3P which will be used to 
report separately but parallel with the 
new Form 3P for an additional 15-month 
period. The FPC estimates respondents 
to be approximately 84 utilities and re
porting burden to average .8 hours

monthly for each response for the old 
Form 3P.

N orman F. H e y l , 
Regulatory Reports, 

Review Officer. 
[FR Doc.77-23555 Filed 8-15-77;8:45 am]

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE

Food and Drug Administration 
[Docket No. 77F-0217]
B.F. GOODRICH CO.

Filing of Food Additive Petition
AGENCY: Food and Drug Administra
tion.
ACTION: Notice.
SUMMARY: This document announces 
that B. F. Goodrich Co. has filed a peti
tion proposing that the food additive 
regulations be amended to provide for 
the use of a certain antioxidant in food- 
contract articles.
FOR FURTHER INFORMATION CON
TACT:

John J. McAuliffe, Bureau of Foods 
(HFF-334), Food and Drug Adminis
tration, Department of Health, Educa
tion, and Welfare, 200 C St. SW., 
Washington, D.C. 20204, 202-472-5690.

SUPPLEMENTARY INFORMATION: 
Pursuant to provisions of the Federal 
Food, Drug, and Cosmetic Act (sec. 409
(b )(5 ), 72 Stat. 1786 (21 U.S.C. 348(b)
(5 ) ) ) ,  notice is given that a petition 
(FAP 7B3259) has been filed by B. F. 
Goodrich Co., 500 S. Main St., Akron, 
OH 44318, proposing that the food addi
tive regulations be amended to provide 
for the use of 3,5-di-tert-butjl-4-hy- 
droxy-hydrocinnamic acid triester \yith 
1,3,5-tris (2-hydroxyethyl) -s-triazine 
2,4,6 (1H, 31?, 5f?)-trione as an antioxi
dant in food-packaging adhesives and 
certain polyolefin polymers intended for 
food-con tact use.

The environmental impact analysis re
port and other relevant material have 
been reviewed, and it has been deter
mined that the proposed use of the addi
tive will not have a .significant environ
mental impact. Copies of the environ
mental impact analysis report may be 
seen in the office of the Assistant Com
missioner for Public Affairs, Rm. 15B-42 
or the office of the Hearing Clerk (HFC- 
20), Food and Drug Administration, Rm. 
4-65, 5600 Fishers Lane, Rockville, Md., 
20857, between the hours of 9 a.m. and 
4 p.m., Monday through Friday.

Dated: August 4, 1977.
H oward R . R oberts,

Acting Director, 
Bureau of Foods. 

[FR Doc.77-23407 Filed 8-15-77;8:45 am]

MICROBIOLOGY DEVICE CLASSIFICATION 
PANEL; ADVISORY COMMITTEE

Meeting
AGENCY: Food and Drug Administra
tion.
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ACTION: Notice.
SUMMARY: This notice announces a 
forthcoming meeting of a public advisory 
committee of the Food and Drug Ad
ministration (FD A ). This notice also sets 
forth a summary of the procedures gov
erning committee meetings and methods

ipate in open public hearings conducted 
by the committees and is issued under 
section 10(a) (1) and (2) of the Federal 
Advisory Committee Act (Pub. L. 92-463, 
86 Stat. 770-776 (5 U.S.C. App. I ) ), and 
FDA regulations (21 CFR Part 14) re
lating to advisory committees. The fol
lowing advisory committee meeting is

by which interested persons may partie- announced.

Committee name Date, time, and place Type of meeting and contact person

Microbiology Device Classi
fication Panel.

Sept. 26 and 27, 9 a.m., 
room 6821, FB-8, 200 C 
St. SW., Washington, 
D.C.

Open public hearing, Sept. 26, 9 a.m. to 10 a.m.; open 
committee discussion. Sept. 26, 10 a.m. to 5 p.m.; 
closed committee deliberations, Sept. 27, 9 a.m. to 
4:30 p.m.; Thomas M. Tsakeris (HFK-440), 8757 
Georgia Ave., Silver Spring, Md. 20910, 301-427-7234.

General function of the committee. 
Reviews and evaluates available data 
concerning the safety and effectiveness 
of devices currently in use and makes 
recommendations for their regulation.

Agenda— Open public hearing. Inter
ested parties are encouraged to present 
information pertinent to agenda items 
to the executive secretary. Submission of 
data relative to tentative classification 
findings is also invited. Those desiring to 
make a formal presentation should no
tify the executive secretary by Septem
ber 12, 1977, and submit a brief state
ment of the general nature of the 
evidence or arguments they wish to pre
sent, the names and addresses of pro
posed participants, references to any 
data to be relied on, and also an indica
tion of the approximate time required 
for their presentation.

Open committee discussion. The panel 
will review all of their classification rec
ommendations to date. The panel will 
also begin discussion of the priorities for 
development of standards for those prod
ucts recommended for Class II.

Closed committee deliberations. The 
Bureau of Medical Devices is presently 
reviewing three transitional new drug 
applications (N50-494, N770001, and 
N770002). The reviews of these applica
tions are ready to be presented to the 
panel for their consideration. The panel 
will be asked to review and comment on 
the Bureau’s approach to the evaluation 
of these applications. This portion of the 
meeting will therefore be closed to pro
tect trade secret data (5 U.S.C. 552b(c)
(4 )).

Each public advisory committee meet
ing listed above may have as many as 
four separable portions: (1) An open 
public hearing, (2) an open committee 
discussion, (3) a closed presentation of 
data, and (4) a closed committee delib
eration. Every advisory committee meet
ing shall have an open public hearing 
portion. Whether or not it also includes 
any of the other three portions will de
pend upon the specific meeting involved. 
The dates and times reserved for the 
separate portions of each committee 
meeting are listed above.

The open public hearing portion of 
each meeting shall» be at least 1 hour 
long unless public participation does not 
last that long. It is emphasized, how
ever, that the 1 hour time limit for an 
open public hearing represents a mini
mum rather than a maximum time for

public participation, and an open public 
hearing may last for whatever longer 
period the committee chairman deter
mines will facilitate the committee’s 
work.

Meetings of advisory committees shall 
be conducted, insofar as is practical, in 
accordance with the agenda published 
in this Federal Register notice. Changes 
in the agenda will be announced at the 
beginning of the open portion of a 
meeting.

Any interested person who wishes to 
be assured of the right to make an oral 
presentation at the open public hearing 
portion of a meeting shall inform the 
contact person listed above, either orally 
or in writing, prior to the meeting. Any 
person attending the hearing who does 
not in advance of the meeting request 
an opportunity to speak will be allowed 
to make an oral presentation at the 
hearing’s conclusion, if time permits, at 
the chairman’s discretion.

Persons interested in specific agenda 
items to be discussed in open session may 
ascertain from the contact person the 
approximate time of discussion.

A list of committee members and sum
mary minutes of meetings may be ob
tained from the Public Records and Doc
uments Center (HFC—18), 5600 Fishers 
Lane, Rockville, Md. 20857, between the 
hours of 9 a.m. and 4 p.m., Monday 
through Friday. The FDA regulations re
lating to public advisory committees may 
be found in 21 CFR Part 14.

The Commissioner, with the concur
rence of the Chief Counsel, has deter
mined for the reasons stated that those 
portions of the advisory committee meet
ings so designated in this notice shall be 
closed. The Federal Advisory Committee 
Act (FACA), as amended by the Govern
ment in the Sunshine Act (Pub. L. 94- 
409), permit such closed advisory 
.committee meetings in certain circum
stances. Those portions of a meeting des
ignated as closed, however, shall be 
closed for the shortest possible time, con
sistent with the intent of the cited 
statutes.

The FACA, as amended, provides that 
a portion of a meeting may be closed 
where the matter for discussion involves 
a trade secret; commercial or financial 
information that is privileged or confi
dential; information of a personal na
ture, disclosure of which would be a 
clearly unwarranted invasion of person
al privacy; investigatory files compiled

for law enforcement purposes; informa
tion the premature disclosure of which 
would be likely to significantly frustrate 
implementation of a proposed agency ac
tion; and information in certain other 
instances not generally relevant to FDA 
matters.

Examples of portions of FDA advisory 
committee meetings that ordinarily may 
be closed, where necessary and in ac
cordance with FACA criteria, include the 
review, discussion, and evaluation of 
drafts of regulations or guidelines or 
similar preexisting internal agency doc
uments, but only if their premature dis
closure is likely to significantly frustrate 
implementation of proposed agency ac
tion; review of trade secrets and confi
dential commercial or financial in
formation submitted to the agency; 
consideration of matters involving in
vestigatory files compiled for law en
forcement purposes; and review of mat
ters, such as personnel records or 
individual patient records, where disclo
sure would constitute a clearly unwar
ranted invasion of personal privacy.

Examples of portions of FDA advisory 
committee meetings that ordinarily shall 
not be closed include the review, discus
sion, and evaluation of general preclin- 
ical and clinical test protocols and pro
cedures for a class of drugs or devices; 
consideration .of labeling requirements 
for a class of marketed drugs or devices; 
review of data and information on spe
cific investigational or marketed drugs 
and devices that have previously been 
made public; presentation of any other 
data or information that is not exempt 
from public disclosure pursuant to the 
FACA, as amended; and, notably, delib
erative sessions to formulate advice and 
recommendations to the agency on mat
ters that do not independently justify 
closing.

Dated: August 8,1977.
Sherwin Gardner,
Acting Commissioner 

of Food and Drugs. 
[FR Doc.77-23406 Filed 8-15-77:8:45 am]

[Docket No. 76F-0219] 

MONSANTO CO.
Withdrawal of Petition for Food Additives
AGENCY: Food and Drug Administra
tion.
ACTION: Notice.
SUMMARY: This document announces 
the withdrawal without prejudice of the 
petition (FAP 6B3167) proposing safe use 
of cupric acetate and potassium bromide 
with nylon 66 in the production of spun- 
bonded fabric intended for filtration of 
food.
FOR FURTHER INFORMATION CON
TACT:

John J. McAuliffe, Bureau of Foods 
(HFF-334)J, Food and Drug Adminis
tration, Department of Health, Educa
tion, and Welfare, 200 b  St. SW „ 
Washington, D.C. 20204, 202-472-5690.
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SUPPLEMENTARY IINFORMATION: 
Pursuant to provisions of the Federal 
Food, Drug, and Cosmetic Act (sec. 
409(b), 72 Stat. 1786 (21 U.S.C. 348(b)) ) ,  
the following notice is issued:

In accordance with § 171.7 Withdrawal 
of petition without prejudice of the pro
cedural food additive regulations (21 
CFR 171.7, formerly § 121.52, prior to re- 
codification published in the F ederal 
R egister of March 15, 1977 (42 F R  
14302)), Monsanto Co., 800 N. Lindberg 
Blvd., St. Louis, MO 63166, has with
drawn its petition (FAP 6B3167), notice 
of which was published in the F ederal 
R egister of July 8, 1976 (41 FR 27995), 
proposing that § 178.2010 be amended to 
provide for the safe use of cupric acetate 
and potassium bromide with nylon 66 in 
the production of spun-bonded fabric in
tended for filtration of food.

Dated August 4,1977.
H oward R . R oberts,

Acting Director, 
Bureau of Foods.

[FR Doc.77-23405 Filed 8-15-77;8:45 am]

Office of Education 
FOLLOW THROUGH PROGRAM

Closing Date for Receipt of Applications
(By Invitation Only) for Additional FY
1977 Funds
Notice is hereby given that, under the 

authority contained in Title V, Parts B 
and C of the Economic Opportunity Act, 
as amended by Section 8(a) Pub. L. 93- 
644, applications are being accepted for 
additional Fiscal Year 1977 funds for the 
purpose of conducting expanded demon
stration activities. The regulatory au
thority for grants of these additional 
funds and the funding criteria which 
govern these grants are found in § 158.- 
15a of the Follow Through final regula
tions, as amended, published in the F ed
eral R egister of Wednesday, June 29, 
1977 (42 FR 33149). Applications are by 
invitation only. Applicants will be in
vited by letter of invitation from the 
Commissioner or his authorized repre
sentative. The letter of invitation is ex
pected to be mailed by August 31, 1977.

It  is anticipated that approximately 
twelve grants will be awarded from these 
additional funds. Invitations are being 
extended to applicants who applied for 
non-competing continuations for oper
ating Follow Through projects in accord
ance with the Notice of Closing date 
which was published in the F ederal R eg
ister  on Thursday, December 30, 1976 
(41 FR 56859) and whose applications 
were judged to be satisfactory according 
to the funding criteria stated in § 158.- 
15 (a) through (k ), (m ), and (n) of the 
Follow Through final regulations (45 
CFR Part 158) and were judged to be 
outstanding according to the criteria 
stated in § 158.15 (1) and (o) of the Fol
low Through final regulations (45 CFR 
Part 158).

In order to be assured of consideration 
for funding with these additional Fol
low Through funds, invited applications 
should be received in the U.S. Office of 
Education Application Control Center on 
or before September 12,1977. Funds sup
porting these grants may be awarded for 
a period not to exceed eighteen months.

A. A pplic at io n s  Sent  b y  M a il

An application sent by mail should be 
addressed as follows: U.S. Office of Edu
cation, Application Control Center, 
Washington,-D.C. 20202, Attention: 13.- 
433D. An application sent by mail will 
be considered to be received on time by 
the Application Control Center i f :

(1) The application was sent by regis
tered or certified mail not later than 
September 12, 1977 as evidenced by the 
U.S. Postal Service postmark on the 
wrapper or envelope, or on the original 
receipt from the U.S. Postal Service; or

(2) The application is received on or 
before the closing date by either the De
partment of Health, Education, and Wel
fare, or the U.S. Office of Education mail 
rooms in Washington, D.C. In establish
ing the date of receipt, the Commissioner 
will rely on the time date stamp of such 
mail rooms or other documentary evi
dence of receipt maintained by the De
partment of Health, Education, and Wel
fare, or the U.S. Office of Education.

B vH and D elivered A pplic at io n s

An application to be hand delivered 
must be taken to the U.S. Office of Edu
cation Application Control Center, Room 
5673, Regional Office Building Three, 7th 
& D Streets, S.W., Washington, D.C. 
Hand delivered applications will be ac
cepted daily between the hours of 8:00 
a.m. and 4:00 p.m. Washington, D.C. 
time except Saturdays, Sundays, or Fed
eral holidays.

C. P rogram I nform ation  and F orms

Information may be obtained from the 
Division of Follow Through, Bureau of 
Elementary and Secondary Education, 
400 Maryland Avenue, S.W. (Regional 
Office Building Three, Room 3624), 
Washington, D.C. 20202.

D. A pplicable  R egulations

The regulations applicable to this pro
gram include the Office of Education 
General Provisions Regulations (45 CFR 
Part 100a) and the Follow Through Reg
ulations (45 CFR Part 158) as amended 
by 45 CFR Section 158a, published in the 
F ederal R egister, June 29, 1977 (42 FR 
33149).
(T itle V, Parts B and C of the Economic Op
portunity Act, as amended by Pub. L. 93-644, 
Section 8 (a ), 42 U.S.C. 2929 et seq.)
(Catalog of Federal Domestic Assistance 
Number 13.433; Follow Through Program.)

Dated: August 5,1977.
E rnest L. B oyer , 

Commissioner of Education. 
[FR Doc.77-23570 Filed 8-15-77; 8:45 am]

GUIDANCE AND COUNSELING
Closing Date for Receipt of Applications for 

Fiscal Year 1977
Notice is hereby given that under the 

authority contained in Section 342(b) 
of Part D of Title I I I  of the Education 
Amendments of 1976, Pub. L. 94-482 (20 
U.S.C. 2532(b)), grant applications from 
States are being accepted for programs, 
projects and leadership activities to ex
pand and strengthen guidance and 
counseling services in elementary and 
secondary schools.

In order to be assured of consideration, 
applications must be received by the U.S. 
Office of Education on or before Septem
ber 16, 1977.

Applications sent by mail should be ad
dressed as follows:
Mr. Allen King, Division of State Educational 

Assistance, US. Office of Education, ROB-3, 
Room 3010, 7th and D Streets SW., Wash
ington, D.C. 20202, 202-245-2592.

An application to be hand delivered 
must be taken to Mr. Allen King at the 
above mail address.

Hand delivered applications will be ac
cepted daily between the hours of 8:00 
a.m. and 4:00 p.m., Washington, D.C. 
time except Saturdays, Sundays, or fe d 
eral holidays.

Applicants may obtain instructions 
and application forms from:
Dr. Donald D. Twiford, Division of Education 

Replication, U.S. Office of Education, ROB- 
3, Room 3608, 7th and D Streets SW., Wash
ington, D.C. 20202, 202-245-2243.

The application must be submitted by 
that State agency which is vested with 
the direct and primary responsibility for 
State supervision of programs of guid
ance and counseling at the elementary 
and secondary school levels, as provided 
in proposed 45 CFR 191.17(b) and 191.18 
(a ).

Under Section 342(b) of Pub. L. 94-482, 
available funds are allotted to (1) Guam, 
American Samoa, the Virgin Islands, and 
the Trust Territory of the Pacific Islands 
according to their respective needs for 
assistance; (2) the Secretary of the In
terior and the Secretary of Defense in 
the amounts necessary for activities for 
children and teachers in Department of 
the Interior schools for Indian children 
and for children and teachers in the 
overseas dependent schools of the De
partment of Defense, respectively; and
(3) each State according to the ratio of 
children aged five to seventeen in the 
State to the number of such children in 
all the States.

The amount of funds which east State 
or other recepient may receive under 
these statutory provisions follows. Ap
plicants should prepare their applica
tions in the light of these allotments.
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Allotment of funds under Pub. L. 94-482, 
Title I I I ,  Part D, Guidance and Coun
seling: fiscal year 1977

State amounts1
-Total appropriation_____________
United States and outlying areas 
50 States, Dlctrict of Columbia,

and Puerto Rico___________ ___
A labam a________________________
Alaska ______,___________________
Arizona_______ i _____ i__________ _
Arkansas _____i___ ______ .______
California ______ !___________ ____
Colorado________________________
Connecticut____________________
Delaware________________________
Florida__________ ________ ______
Georgia__________________________
H aw a ii_________________ _________
Id a h o_____ _______ _____________
Illinois _________________________
In d ian a_________________________
Iowa ____________________________
Kansas__________________________
Kentucky _______________________
Louisana _______________________
Maine _________________________
Maryland _______________________
Massachusetts _______ _____ _____
Michigan___________ ____________
Minnesota ______________ ._____
Mississippi ______________________
Missouri ________________________
M ontana_________________ ______
Nebraska ________________________
Nevada ________________________ _
New Hampshire_________________
New Jersey______ _______________
New Mexico______________________
New York________ ;_______________
North Carolina_________ _________
North Dakota______ _____________
Ohio ____________________________
Oklahoma_______________________
Oregon____.____________________ _
Pennsylvania_____I______________
Rhode Island_______ _____ _______
South Carolina_________________
South Dakota. __________________
Tennessee________________ _______
Texas________ _____________ ¡>_____
Utah ____________________________
Vermont ________________________
Virgin ia_________________________
Washington__ ,_________________
West Virginia_____________ ;____ _
Wisconsin_______________________
Wyoming________________________
District of Columbia__________ __
Puerto Rico___________________ __
American Samoa________________
Canal Zone_____________________
Guam ___________________________
Virgin Islands___________________
Trust Territory__________________
B IA ___________ _________________

$3,000, 000 
2, 900, 000

2, 892, 446 
49, 745 

5,759 
35,547 
28, 006 

272, 777 
34,274 

41,275
7, 961 

98,699 
68,321 
11, 744 
11,462

150, 250 
73, 008 
39,016 
29,248 
45, 623 
56, 125 
14, 455 
57,085 
76, 452 

129, 189 
55, 447 
34, 274 
61,941
10, 502 
20, 609
8,131

11, 067 
97,569 
17, 334

231,784 
72, 217
8, 978 

145,677
34, 386 
29,305 

151,888 
12,027 
39,525 
9,429 

54,600 
167, 246 
17,730 
6, 550 

66, 401
47, 373 
23, 037 
64, 595
5, 138 
8, 300

48, 365 
2 575’

2 1, 521 
2 972 

2 1,841 
2 2,645

1 Distribution of $3,000,000 with $100,000 
reserved for OE administrative activities.

2 The act provides that funds are distrib
uted to these jurisdictions according to their 
needs for the funds. As indicated in regula
tions (Sec. 191.19) for this act, the Commis
sioner generally bases the determination of 
need on school-age population. The amounts 
shown were calculated on that basis. How
ever, an additional amount may be awarded 
by the Commissioner to Guam, American 
Samoa, the Virgin Islands, the Trust Ter
ritories of the Pacific, and the Department 
o f the Interior (B IA) depending on the 
needs documented in the application. A l
though there is no firm limit, it is expected 
that the amount awarded to any one of 
these jurisdictions will not exceed $5,000.

The regulations applicable to the 
Guidance and Counseling program are:

1. The Office of Education’s General 
Provisions Regulations which were pub
lished on November 6, 1973, as amended 
(45 CFR Parts 100, 100a, and appen
dices) , subject to the following: Subpart 
B of Part 100a shall not apply to appli
cations under this program, except for 
§§ 100a.28, 100a.29, and 100a.30 which 
shall apply to this program.

2. The regulation for Guidance and 
Counseling which was published in pro
posed form May 20, 1977 (42 FR 25881). 
(20 U.S.C. 2532).

Dated: August 10,1977.
John Ellis

Acting U.S. Commissioner , 
of Education.

(Catalog of Federal Domestic Assistance No. 
13.577, Guidance and Counseling Program).

[FR Doc.77-23549 Filed 8-15-77:8:45 am]

PINPOINT DISASTER ASSISTANCE
Closing Date for Receipt of Applications
Under the authority contained in sec

tion 7(a) (1) (B) of Pub. L. 81-874 (as
sistance for current school expenditures 
in cases of certain disasters; 20 U.S.C. 
241-l(a) (1) (B ) ) and section 16(a)(1) 
(B ), of Pub. L. 81-815 (school construc
tion assistance in cases of certain dis
asters; 20 U.S.C. 646 (a )(1 )(B )), notice 
is hereby given that the U.S. Commis
sioner of Education has established an 
amended closing date for the receipt of 
applications for pinpoint disaster assist
ance under section 7 (a )(1 )(B ) of Pub. 
L. 81-874 and section 16(a )(1 )(B ) of 
Pub. L. 81-815. Furthermore, notice is 
hereby given that all applications related 
to pinpoint disasters which occurred on 
or after January 2, 1968 will be con
sidered.

In the preamble to final regulation 
for disaster assistance under section 7, 
Pub. L. 81-874, and section 16, Pub. L. 
81-815, published in the Federal Regis
ter on November 17, 1976 (41 FR 50776), 
the Office of Education stated that it 
would only consider pinpoint disaster 
applications related to disasters which 
occurred on or after July 1, 1975. The 
Office of Education has revised its policy 
and will now consider applications 
related to pinpoint disasters which oc
curred on or after January 2, 1968, the 
effective date of the “pinpoint” disaster 
provisions in section 7 (a )(1 )(B ), Pub. 
L. 81-874 and section 16(a) (1) (B ), Pub. 
L. 81-815. The Office of Education feels 
that the use of January 2, 1968 as the 
initial funding eligibility date for pin
point disaster assistance fulfills better 
the intent of the authorizing legislation. 
Where applications are based on ex
penditures previously made, applicants 
will have to demonstrate that they were, 
in fact, eligible for assistance at the time 
the disaster occurred, and that the ex
penditures for which they seek reim
bursement are those that are authorized 
for assistance under section 7, Pub. L. 
81-874, and section 16, Pub. L. 81-815, 
and applicable regulations.

The closing date for filing an appli
cation for pinpoint disaster assistance 
under section 7 of Pub. L. 81-874 for a 
disaster which has occurred between 
January 2, 1968 and the publication date 
of this notice (August 16, 1977) is No
vember 14,1977.

The closing date for filing a preappli
cation for pinpoint disaster assistance 
under section 16 of Pub. L. 81-815 for 
a disaster which has occurred between 
January 2, 1968 and the application date 
of this notice (August 16, 1977) is No
vember 14, 1977.

In the case of a disaster occurring 
after the publication date of this notice, 
program regulations at 45 CFR 112.8 
and 113.9, which were published in the 
Federal Register on November 17, 1976, 
at 41 FR 50776 will determine the ap
propriate closing date for filing an ap
plication.

A. Applications £5ent by M ail

An application sent by mail must be 
filed through the appropriate State edu
cational agency and sent to the U.S. O f
fice of Education, Division of School As
sistance in Federally Affected Areas, 
Areas, Room 2017A, 400 Maryland Ave
nue SW., Washington, D.C. 20202. An 
application sent by mail will be consid
ered to be received on time i f :

(1) The application was sent by reg
istered or certified mail not later than 
the closing date as evidenced by the U.S. 
Postal Service postmark on the wrapper 
or envelope or on the original receipt 
from the U.S. Postal Service; or

(2) The application is received on or 
before the closing date by either the De
partment of Health, Education, and 
Welfare, or the U.S. Office of Education 
mail rooms in Washington, D.C. In es
tablishing the date of receipt, the Com
missioner will rely on the time-date 
stamp of the mail rooms or other docu
mentary evidence of receipt maintained 
by the Department of Health, Education, 
and Welfare, or the U.S. Office of Edu
cation.

B. Hand Delivered Applications

An application to be hand delivered 
must be taken to the U.S. Office of Edu
cation, Room 2107A, 400 Maryland Ave
nue SW., Washington, D.C. 20202. Hand 
delivered applications will be accepted 
daily between the hours of 8:00 a.m. and 
4:00 p.m. Washington, D.C. time except 
Saturdays, Sundays or Federal Holidays. 
Applications will not be accepted after 
4:00 p.m. on the closing date.

C. Program Information and Forms

Information and application forms 
may be obtained from the appropriate 
State educational agency which serves 
the applicant local education agency or 
the U.S. Office of Education, Division of 
Schools Assistance in Federally Affected 
Areas, Room 2107A, 400 Maryland Ave
nue, S.W., Washington, D.C. 20202.

D. Applicable Regulations

The regulations applicable to this pro
gram include the Office of Education 
General Regulations (45 CFR Parts 100
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and 100a) published in the Federal Reg
ister on November 6, 1973 <38 FR 30654) 
and Parts 112 and 113 of 45 CFR pub
lished in the Federal Register on No
vember 17, 1976 (41 FR 50776).
(Catalog of Federal Domestic Assistance 
Nos. 13.477, School Assistance in Federally 
Affected Areas—Construction, and 13.478, 
School Assistance in Federally Affected 
Areas—Maintenance and Operation.)

Dated: August 11,1977.
John Ellis,

Acting U.S. Commissioner 
of Education.

[FR Doc.77-23547 Filed 8-15-77;8:45 amj

Public Health Service
ALCOHOL, DRUG ABUSE, AND MENTAL 

HEALTH ADMINISTRATION
Statement of Organization, Functions, and 

Delegations of Authority
Part H, Chapter HM (Alcohol, Drug 

Abuse, and Mental Health Administra
tion) of the Statement of Organization, 
Functions, and Delegations of Authority 
for the Department of Health, Educa
tion, and Welfare (39 FR 1654, January 
11, 1974, as amended by 40 FR 36166-67, 
August 19, 1975, and 41 FR 50074, No
vember 12, 1976) is amended to: (1) 
Change the functional statement for the 
Division of Special Mental Health Re
search, Mental Health Intramural Re
search Program, National Institute of 
Mental Health, to more accurately re
flect the scope of its research; (2) cor
rect the title and change the functional 
statement for the Division of Mental 
Health Services Programs, National In
stitute of Mental Health, to better re
flect the scope of its responsibility in 
providing technical assistance and con
sultation in connection with Federally 
administered health care programs, and
(3) change item 2 in the order of suc
cession of officials to act as Administra
tor during the absence or disability of 
the Administrator.

Section HM-B, Organization and 
Functions, is amended as follows: (1) 
Under the Division of Special Mental 
Health Research (HMMB3), amend item 
(1) to read as follows: (1) plans and 
conducts a program of intramural re
search on special mental health prob
lems, such as clinical and preclinical 
psychopharmacology and neuropharma
cology.

(2) Correct the title of the Division 
of Mental Health Services Program 
(HMM4) to read: Division of Mental 
Health Service Programs (HMM4) and 
amend item (4) to read as follows: (4) 
coordinates Institute activities and con
sults with other Federal and State 
agencies on mental health aspects of 
medical care provided under social se
curity legislation and the Civilian 
Health and Medical Program of the

Uniformed Services (CHAMPUS) pro
gram.

Section HM-C, Order of Succession, is 
amended to change item (2) to read: 
Assistant Administrator for Extramural 
Programs.

Dated: August9,1977.
John D. Y oung, 

Assistant Secretary for 
Management and Budget.

[FR Doc.77-23558 Filed 8-15-77;8:45 am]

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Secretary
[Docket No. N-77-788]

ACTING SECRETARY OF HOUSING AND
URBAN DEVELOPMENT

Order of Succession
During any period when, by reason of 

absence, disability, or vacancy in office, 
neither the Secretary of Housing and 
Urban Development nor the Under Sec
retary is available to exercise the powers 
and perform the duties of the Secretary, 
appointees to the positions listed below 
are authorized to act as Secretary and 
exercise all the powers, functions and 
duties assigned to or vested in the Secre
tary. However, no official shall act as 
Secretary until all of the appointees 
listed before such official’s title in this 
designation are unable to act by reason 
of absence, disability or vacancy in office.

1. General Counsel.
2. Assistant Secretary for Community 

Planning and Development.
3. Assistant Secretary for Housing— 

Federal Housing Commissioner.
4. Assistant Secretary for Policy De

velopment and Research.
5. Assistant Secretary for Legislation 

and Intergovernmental Relations.
6. Assistant Secretary for Neighbor

hoods, Voluntary Associations and Con
sumer Protection.

7. Assistant Secretary for Fair Hous
ing and Equal Opportunity.

8. Assistant Secretary for Administra
tion.

9. General Manager, New Community 
Development Corporation.

This designation supersedes the des
ignation effective April 1, 1977 (42 FR 
19174, April 12, 1977).

Authority: (Sec. 7(d) o f the Department 
of Housing and Urban Development Act, 42
U.S.C. 3535(d); Executive Order 11490, 34 FR 
17567).

Effective Date: This order is effective 
July 11, 1977.

Issued at Washington, D.C. on August 
4, 1977.

Patricia Roberts Harris,
Secretary of Housing 

and Urban Development.
[FR Doc.77-23550 Filed 8-15-77; 8:45 am]

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

[CA 3242]

CALIFORNIA
Application

August 8, 1977. ?
Notice is hereby given that pursuant to 

Section 28 of the Mineral Leasing Act of 
1920, as amended, (30 U.S.C. 185), the 
SOHIO Transportation Corporation of 
Cleveland, Ohio, has filed an amendment 
to its right-of-way application CA 3242 
to construct a 42" pipeline and related 
facilities for the purpose of transporting 
crude oil across the following described 
public lands:

San Bernardino Meridian 

T. 2 S., R. 8 W.,
Lots 25, 26, 30, 31, and 32 of Lot 37 of Santa 

Ana Del Chino Grant 477.
T. 1 S., R. 11 W.,

Lot 40 of Potrero De Felipi Lugo Grant 446;
Lot 39 of La Puente Grant 460.

T .2  S., R. 11 W.,
Sec. 5, Lots 2, 3, and 4;
Within Lot 41 of La Merced Grant 443;
Lot 38 of La Puenta Grant 460;
Lot 48 of Paso Die Bartola (Pico) Grant 464. 

T. 2 S., R. 12 W.,
Within Lot 41 of Paso De Bartolo Pico 

Grant 464.
T. 5 S., R. 7 E.,

Sec. 1, SW%NW%NW&, sy2SW%, and
sy2sy2swy4SE%;

Sec. 2, NE& SE % and NE %NW y4 SE %;
Sec. 12, Ni/2NW'ANEy4 and N%NE]4NW%. 

T. 5 S., R. 15 E.,
Sec. 25, Wy2SW%NW%.

The proposed pipeline will transport 
crude oil from Long Beach, California, to 
Midland, Texas.

The purpose of this notice is to inform 
the public that the Bureau will be 
proceeding with consideration of whether 
the application should be approved and, 
if so, under what terms and conditions.

Interested persons desiring to express 
their views should do so promptly. Per
sons submitting comments should include 
their name and address and send them to 
the undersigned at E-2841 Federal Office 
Building, 2800 Cottage Way, Sacramento, 
California 95825.

Joan B. Russell,
Chief, Lands Section Branch 

of Lands and Minerals Operations. 
[FR Doc.77-23559 Filed 8-15-77; 8:45 am]

[Colorado 23653]
COLORADO

Proposed Withdrawal and Reservation of 
Lands; Correction

August 5, 1977.
The Notice of Proposed Withdrawal 

and Reservation of Lands under serial 
number Colorado 23653 dated July 11, 
1977, appearing in the July 20, 1977, is
sue of the Federal Register at pages 
37256-37257, is hereby corrected to delete 
from the fourth paragraph the date
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“July 5, 1977“ and substitute therefor 
“August 18,1977.”

In connection therewith, the 30-day 
period provided for the filing of com
ments concerning this proposed with
drawal is extended to September 10, 
1977.

Thomas N. Hardin, 
Chief, Branch of Adjudication.

[PR Doc.77-23553 Piled 8-15-77;8:45 am]

[M 10201 (ND) ]

NORTH DAKOTA
Termination of Proposed Withdrawal and 

Reservation of Lands
A u g u st  5, 1977.

Notice of an application filed by the 
Forest Service, United States Department 
of Agriculture, M 10201 (ND), for with
drawal and reservation of public lands 
was published as Federal Register Docu
ment No. 68-10724, on page 12584 of the 
issue for September 5, 1968. The Forest 
Service has canceled its application in
volving the lands described in the Fed
eral Register publication referred to 
above. Therefore, pursuant to the regula
tions contained in 43 CFR 2091.2-5 (b) 
(1), such lands will be at 10 a.m. on Sep
tember 19, 1977, relieved of the segrega
tive effect of the above-mentioned appli
cation.

Edgar D. Stark,
Acting Chief, Branch 

of Lands and Minerals Operations.
[PR DOC.7T-23560 Plied 8-15-77;8:45 am]

UTAH STATE OFFICE 
Redelegation of Authority by State Director

Pursuant to the authority contained in 
section 1.1 of BLM Order No. 701 dated 
July 23, 1964, as amended, authority is 
hereby redelegated to the Chief, Branch 
of Records and Data Management, Di
vision of Management Services, to take 
action under section 2.6 (k) as to mining 
claim instruments filed for record with 
BLM under 43 CFR 3833, as follows:

(1) Accept and record instruments 
meeting recording requirements;

(2) Notify owners to take curative 
actions to complete defective filings;

(3) Reject instruments and void claims 
not filed within the prescribed time 
periods; and

(4) Reject filings and void claims lo
cated on lands not available for mineral 
location on dates of location.

This delegation is effective on Au
gust 16,1977.

Paul L. Howard, 
State Director.

August 8, 1977.
[FR Doc.77-23561 Piled 8-15-77;8:45 am]

National Park Service
NATIONAL REGISTER OF HISTORIC 

PLACES
Notification of Pending Nominations

Nominations for the following proper
ties being considered for listing in the

National Register were received by the 
National Park Service before August 5, 
1977. Pursuant to § 60.13(a) of 36 CFR 
Part 60, published in final form on Jan
uary 9,1976, written comments concern
ing the significance of these properties 
under the National Register criteria for 
evaluation may be forwarded to the 
Keeper of the National Register, Nation
al Park Service, U.S. Department of the 
Interior, Washington, D.C. 20240. 
Written comments or a request for ad
ditional time to prepare comments 
should be submitted £y August 26, 1977.

Ronald M. G reenberg,
Acting Keeper of the 

National Register.
ALABAMA

Hale County
Greensboro, Erwin, John, House, 705 Erwin 

Dr.
CALIFORNIA

Sacramento County
Sacramento, Hubbard-Upson House, 1010 F  

St.
COLORADO

Custer County
Westcliffe, Hope Lutheran Church, 310 S. 3rd.

Larimer County
Fort Collins, Fort Collins Post Office, 201 S. 

College.
IDAHO

Ada County
Grandview vicinity, Guffey Butte-Black 

Butte Archeological District, NW of Grand
view (also in Canyon, Elmore, and Owyhee 
Counties).

Bear Lake County
Montpelier, Bagley, John A., House, 155 N. 

5th, St.
Kootenai County

Rathdrum, St. Stanislaus Kostka Mission, 
McCartney and 3rd Sts.

Latah County
Moscow, Ridenbaugh Hall, University of 

Idaho campus.
Payette County

Payette, Whitney, Grant, House, 1015 7th 
Ave. N.

Washington County
Weiser, Drake, Col. C. F., House, 516 E. Main 

St. '
MAINE

Androscoggin County
Auburn, Day, Holman, House, 2 Goff St., 

Lewiston, Savings Bank Block, 215 Lisbon 
St.

Cumberland County
Portland, F ifth  Maine Regiment Community 

Center, Seashore Ave., Peaks Island. 
Yarmouth, Mitchell House, 40 Main St.

Knox County
Rockland, Rockland Railroad Station, Union 

St.
Rockland, Security Trust Building, Elm and 

Main Sts.
Lincoln County

Dresden vicinity, St. John’s Anglican Church 
and Parsonage Site, S of Dresden.

Penobscot County
Newburgh vicinity, Knowlton, Jabez, Store, 

W of Newburgh on ME 9.
Washington County

Machias, Porter Memorial Library, Court St. 

MARYLAND 
Baltimore County

Towson, Villa Anneslie, 529 Dunkirk Rd. 
Carroll County

Union Bridge vicinity, Hard Lodging, 1 mi. E 
of Union Bridge on Ladiesburg Rd.

Howard County
Guilford vicinity, Christ Church, 6800 Oak

land Mills Rd.
St. Marys County

Great Mills vicinity, Cecil’s M ill Historic Dis
trict, N of Great Mills on Indian Bridge Rd.

Talbot County
St. Michaels, Chesapeake Bay Maritime Mu

seum, Mill St.
Washington County

Hagerstown vicinity, Antietam Hall, 525 In 
dian Lane.

Hagerstown vicinity, Paradise Manor, 2550 
Paradise Dr.

MISSISSIPPI 
Amite County

Rosetta vicinity, Sturdivant Fishweir, E of 
Rosetta.

NEW MEXICO 
Colfax County

Raton vicinity, St. John’s Methodist Episco
pal Church, 17 mi. E of Raton on NM 72.

TENNESSEE 
Loudon County

Lenoir' City vicinity, Bussell Island Site, S of 
Lenoir City.

Sumner County
Westmoreland, Westmoreland Tunnel, off TN 

52.
[PR Doc.77-23328 Filed 8-15-77;8:45 am]

INTERNATIONAL TRADE 
COMMISSION

[TA-20129]

CITIZENS BAND (CB) TRANSCEIVERS 
Investigation and Hearing

Investigation instituted. Following re- 
cepit of a petition filed by the E. F. John
son Company, the United States Inter
national Trade Commission, on August
10,1977, instituted an investigation under 
section 201(b) of the Trade Act of 1974 
to determine whether Citizen Band (CB) 
transceivers provided for in item 685.25 
of the Tariff Schedules of the United 
States, are being imported into the Unit
ed States in such increased quantities 
as to be a substantial cause of serious in
jury, or the threat thereof, to the domes- 
tice industry producing an article like or 
directly competitive with the imported 
article.

Public hearing ordered. A public hear
ing in connection with this investgation 
will be held beginning at 10 a.m., E.D.T., 
Tuesday, November 1, 1977, in the Hear
ing Room, United States International
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Trade Commission Building, 701 E Street 
NW., Washington, D.C. 20436. Requests 
for appearances at the hearing should be 
received in writing by the Secretary of 
the Commission at his office in Washing
ton, D.C., not later than noon, Thursday, 
October 27,1977.

Inspection of petition. The petition 
filed in this case is available for public 
inspection at the Office of the Secretary, 
United States International Trade Com
mission, and at the New York City office 
of the Commission located at 6 World 
Trade Center.

By order of the Commission.
Issued: August 11,1977.

K enneth R. M ason,
Secretary.

[PR Doc.77-23601 Piled 8-15-77; 8:45 am]

DEPARTMENT OF LABOR
Employment and Training Administration

FARMWORKER ECONOMIC STIMULUS 
PROGRAMS
Correction

AGENCY: Employment and Training 
Administration, Labor.
ACTION: Correction.
SUMMARY: This notice is a correction 
of the notice announcing the availability 
of “ Solicitation for Grant Applications” 
(SGA), for the Farmworker Economic 
Stimulus Programs.
FOR FURTHER INFORMATION CON
TACT:

Mr. Paul A. Mayrand, Chief, Division
of Farmworker Programs, Room 7122,
601 D Street NW., Washington, D.C.
20213.

SUPPLEMENTARY INFORMATION : 
In  FR Doc. 22165, appearing at page 
39155, Vol. 42, No. 148—Tuesday, Au
gust 2, 1977, the sentence which reads: 
“ Proposals in response to the SGA must 
be received by the Department at the 
above address by September 8, 1977, or 
within 30 days of the date SGAs become 
available, whichever is sooner” should be 
corrected to read “Proposals in response 
to the SGA must be received by the De
partment at the above address by Sep
tember 8, 1977, or within 30 days of the 
date SGAs become available, whichever 
is later.”

Signed in Washington, D.C., this 3d 
day of August 1977.

Paul A. M ayrand,
Chief, Division of 

Farmworker Programs.
[PR Doc.77-23574 Piled 8-15-77:8:45 am]

MASSACHUSETTS
Extended Benefits and Federal 

Supplemental Benefits; Correction
A notice was published in the Federal 

R egister on August 5,1977, 42 FR 39727, 
announcing the ending of the Extended 
Benefit Period and the Federal Supple-

mental Benefit Period in Massachusetts 
effective on August 6, 1977. On the basis 
of corrected information furnished by 
the Massachusetts Division of Employ
ment Security, the benefit periods end 
in that State on August 13, 1977, instead 
of August 6,1977. ^

Signed at Washington, D.C., on Au
gust 8,1977.

Ernest G. G rèen, 
Assistant Secretary for 

Employment and Training.
[PR Doc.77-23573 Piled 8-15-77;8:45 am]

Office of Federal Contract Compliance
Programs

INGERSOLL MILLING MANUFACTURING 
CO.

Debarment
Notice hereby is given that for violat

ing Executive Order 11246, as amended, 
Ingersoll Milling Manufacturing Co. is 
declared ineligible for further contracts 
and subcontracts with the United States 
Government.

The debarment also applies to the fol
lowing Ingersoll divisions and subsidi
aries :
Ingersoll Manufacturing Consultants, Inc.,

Rockford, 111.;
Ingersoll Manufacturing Consultants, Inter

national, S. A., Belgium:
Ingersoll Maschinen und Werkzuege GmbH,

West Germany; and,
Waldrich Siegen Werkzeigmashinen GmbH,

West Germany,

A copy of my Decision and Order is 
enclosed for publication in the Federal 
Register.

Dated: August 1,1977.
W eldon J. Rougeau,

Director, OFCCP.
United States Department op Labor, Office 
of Federal Contract Compliance Programs

In  the Matter of Ingersoll Milling Machine 
Co. and Defense Supply Agency.

Case No. OFCC-4000-1.
Decision and Order

After a hearing in the above-captioned 
matter, Administrative Law Judge Salvatore 
J. Arrigo found that Ingersoll Milling Ma
chine Co. has violated its contractual obliga
tions pursuant to 41 CFR Part. 60-2 of the 
Secretary o f Labor’s regulations implement
ing Executive Order 11246, as amended, and 
recommended debarment of the Company. 
Subsequently, the Assistant Secretary of De
fense for Manpower and Reserve Affairs for
warded a proposed debarment order to the 
Director of the Office of Federal Contract 
Compliance Programs.

In  accordance with the powers granted to 
the Director, Office of Federal Contract Com
pliance Programs by Title 41, Code of Federal 
Regulations, Section 60-1.27 of the Secretary 
of Labor’s regulations issued pursuant to 
Executive Order 11246, as amended, I  hereby 
approve the debarment of the Ingersoll M ill
ing Machine Co., and any and all purchasers, 
successors, assignees, and/or transferees, 
from the award of any contract or subcon
tract funded in whole or in part with Federal 
funds, and from extensions or other modi
fications o f any such existing contracts or 
subcontracts.

The debarment also includes the following 
Ingersoll divisions and subsidiaries:

1. Ingersoll Manufacturing Consultants, 
Inc., Rockford, 111.;

2. Ingersoll Manufacturing Consultants, 
International S. A., Belgium;

3. Ingersoll Maschinen and Werkzuege 
GmbH, West Germany; -and,

4. Waldrich Siegen Werkzeigmaschinen 
GmbH, West Germany.

The debarment will continue in effect un
til such time as Ingersoll has satisfied the 
Director, Office of Federal Contract Com
pliance Programs, that it has established 
and will carry out employment policies and 
practices in compliance with the equal op
portunity clause of Executive Order 11246, 
as amended.

This debarment shall be effective as of this 
date.

Attached hereto and made a part hereof 
is the Recommended Decision and Order of 
Administrative Law Judge, Salvatore J. Ar
rigo.

Signed at Washington, D.C., this 1st day of 
August, 1977.

Weldon J. Rougeau, 
Director, OFCCP.

U.S. Department of Labor, Office of 
Administrative Law Judges

In the Matter o f Ingersoll Milling Machine 
Co. and Defense Supply Agency.

Case No. OFCC-4000-1.
George M. Moehlenhof, Esq., McDermott, 

W ill and Emery, 111 West Monroe Street, 
Chicago, 111. 60603, for Ingersoll Milling Ma
chine Co.

George H. McEwen, Counsel, Angelo R. 
Alioto, Assistant Counsel, Defense Contract 
Administration Services Region, Chicago, 
O’Hare International Airport, P.O. Box 66475, 
Chicago, 111. 60666. Edmund A: Miareckie, As
sistant Counsel, Defense Supply Agency, 
Cameron Station, Alexandria, Va. 22314, for 
the Defense Supply Agency.

Before: Salvatore J. Arrigo, Administrative 
Law Judge.

•Recommended Decision and Order 
statement of the case

This is a proceeding instituted under the 
provisions o f Executive Order 11246, as 
amended, (hereinafter called the Order) and 
the implementing rules, regulations and rel
evant orders of the Secretary of Labor (41 
CFR Chapter 60). In  accordance with 41 CFR 
60-1.26(b) the Defense Supply Agency 
(DSA) notified Ingersoll Milling Machine 
Co. (hereinafter referred to as Ingersoll) 
that it was in apparent violation with the 
requirements o f the Order, the equal oppor
tunity provisions o f its contract, and the 
applicable rules and regulations, for a failure 
to develop an acceptable written Affirma
tive Action Program for the period 80 Janu
ary 1974 to 29 January 1975. This notice was 
timely published in the Federal Register. 
Ingersoll denied these allegations and re
quested a hearing.

Pursuant to 41 CFR-1.26(b), the under
signed was designated to conduct the hear
ing. In accordance with a Notice of Hearing, 
issued by the undersigned and dated Octo
ber 7, 1975, a hearing was held before the 
undersigned on October 20 and 21 and No
vember 3, 1975 in Chicago, 111. Said hearing 
was conducted pursuant to the appropriate 
regulations of 41 CFR 60-1.26(b ) and DSA 
Regulation 5500-7 (32 CFR 1281) A Evidence 
was received as to whether Ingersoll was in 
compliance with the Order and the appro-

1A  prehearing conference was held before 
the undersigned on M a y  29, 1975 in  Chicago, 
111.
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priate regulations. All parties were repre
sented by counsel and afforded full oppor
tunity to be heard, adduce evidence, and 
examine and cross-examine witnesses. Addi
tionally, all parties were afforded the oppor
tunity to present oral argument at the hear
ing and to file briefs, findings of fact, con
clusions of law and a proposed order. The 
date for mailing such briefs, findings of fact, 
conclusions of law and proposed order was 
set at December 19,1975.

Both parties filed briefs and DSA filed pro
posed findings etc. all of which have been 
duly considered by the undersigned.

Upon my observation of all witnesses and 
their demeanor and the entire record, I  rec
ommend the following Findings of Fact, 
Conclusions of Law and Order.

FINDINGS OF FACT

1. Ingersoll was awarded a U.S. Govern
ment contract, i.e., N00600-74—C-0540, which 
required it to comply with Executive Order 
11246 and the Affirmative Action Program 
provisions of 41 CFR 60-2.

2. Ingersoll is a manufacturer of machine 
tools with facilities located in Rockford, 111.

3. The provisions o f 41 CFR Parts 60-1, 33 
FR 7804, as amended January 21, 1974, 39 FR 
2365 and 41 CFR part 60-2, 36 FR 23152, as 
amended January 31, 1973, 38 FR 2970, were 
the regulations in effect on the date of award 
of Contract N00600-74-C-0640.

4. An initial on-site review of Ingersoll’s
Rockford, 111., facility Affirmative Action Pro
grain was conducted on December 17, 18, and 
19, 1973 by members of the Office of Con
tracts Compliance, Defense Contracts Ad
ministration Services Region, Chicago (OCC, 
DCASR, Chicago). During said review, mem
bers of OCC, DCASR, Chicago were given an 
unsigned document prepared by Ingersoll 
and entitled “Affirmative Action Compliance 
Program 10-1-73 to 9-30-74” (hereinafter re
ferred to as the December 1973 Affirmative 
Action Program). .

5. The December 1973 Affirmative Action 
Program was the only written program sub
mitted to the Government.

6.. The December 1973 Affirmative Action 
Program improperly combines for analysis 
various Job classes of dissimilar content, 
wage rates and opportunity under various 
EEO-1 categories.

7. The utilization analysis contained in the 
December 1973 Affirmative Action Program 
contains an analysis of EEO-1 categories 
rather than an analysis of major job classifi
cations (a job classification herein meaning 
one or a group of jobs having similar con
tent, wage rate and opportunity). This doc
ument fails to contain or reflect separate 
analysis for minorities and females for each 
major job classification with consideration 
of the appropriate availability factors listed 
in 41 CFR 60-2.11 (a) (1) and (2). Addition
ally, said instrument fails to contain or re
flect adequate consideration of the required 
availability factors contained in 41 CFR 60- 
2.11(a)(1) (iv ), (v ),  and (v i) and 2) (iii), 
( i v ) , and (v i ) .

8. The December 1973 Affirmative Action 
Program does not establish any goals in the 
Officials and Managers, Professional, Tech
nical and Sales Workers categories or any 
job classification thereunder. While acknowl
edging female underutilization and indicat
ing anticipated expansion, this document 
fails to set any female goals in the Craftsmen 
category or any job classification thereunder. 
The failure to establish goals in the forego
ing areas is not supported by any detailed 
analysis or explanation. Minority goals in the 
Office and Clerical, Craftsmen and Operatives 
categories and female goals in the Operative 
category are establish by EEO-1 category 
rather than by the required job classifica

tions. Additionally, this document fails to 
contain or reflect any consideration of an
ticipated turnover in establishing goals. Fi
nally, those few goals established in the De
cember 1973 Affirmative Action Program are 
not based,on a proper utilization analysis.

9. The December 1973 Affirmative Action 
Program does not contain or address the 
required provisions of 41 CFR 60.2.13(d), 
Identification of Problem Areas, and 41 CFR 
60-2.13(h ), Compliance of Personnel policies 
and practices with the Sex Discrimination 
Guidelines (41 CFR 60-20).

10. The December 1973 Affirmative Action 
Program does not contain a current reaffir
mation of Ingersoll’s policy statement. Addi
tionally, the policy statement contained in 
such program does not adequately address 
the implementing provisions of 41 CFR 
60-2.20.

11. The foregoing document fails to pro
vide an adequate procedure for the dissemi
nation of policy (41 CFR 50-2.13(b) and 60— 
2.21). It  also fails to assign sufficient line re
sponsibility for the effective implementation 
of the contractor’s Affirmative Action Pro
gram (41 CFR 60-2.13(c) and 41 CFR 60- 
2.22(b)). Additionally, such document does 
not contain adequate action oriented pro
grams designed to eliminate problems and 
attain goals and objectives (41 CFR 60- 
2.13(f) and 41 CFR 60-2.24). Finally, the 
document does not contain or reflect the 
design of a proper audit and reporting system 
to measure the effectiveness of the entire 
program.

12. The December 1973 Affirmative Action 
Program bears no signature indicating In- 
gersoil’s adoption of that document as its 
Affirmative Action Program.

13. The Defense Supply Agency, Defense 
Contract Administration Services Region, 
Chicago is responsible for monitoring Inger- 
soll’s compliance with Executive Order 11246, 
as ajnended, and the implementing rules and 
regulations promulgated thereunder.

14. The Defense Supply Agency advised In 
gersoll verbally and in writing that the De
cember 1973 Affirmative Action Program did 
not meet the requirements of 41 CFR 60-2 
and explained the reasons therefor. Addi
tionally, the Defense Supply Agency rendered 
detailed technical assistance and provided 
Ingersoll ample opportunity to comply with 
the equal opportunity provisions of its con
tract.

15. Under the equal opportunity provi
sions of Contract N006QQ-74-C-0540 Ingersoll 
was required to develop a written Affirma
tive Action Program on or before 30 May 1974 
(said date being 120 days after the effective 
date of such contract). Due to an inability 
to establish any existing Government con
tract other than N00600-74—C—0540, enforce
ment action, with respect to the deficiencies 
discovered in December 1973, were suspended 
and Ingersoll was rescheduled for a review 
in June 1974.

16. Commencing June 1974 the company’s 
chief Executive Officer and Chairman of the 
Board, Mr. Edson Gaylord, assumed all re
sponsibility and complete control with re
spect to Ingersoll’s Affirmative Action Pro
gram. All contracts and communications by 
officials of DSA during June and July 1974 
were made exclusively with Mr. Gaylord.

17. During June and July 1974 Mr. Edson 
Gaylord informed officials o f DSA that the 
December 1973 Affirmative Action Program 
did not represent the company’s Affirmative 
Action Program and that the company was 
unwilling to comply with the requirements 
of 41 CFR 60-2. Additionally, Mr. Gaylord 
refused to permit access to personnel and 
payroll records in connection with the June 
11, 1974 compliance review.

18. Since the December 1973 Affirmative 
Action Program was not subsequently adopt

ed by the company the record establishes 
that Ingersoll did not have any written Af- 

' firmative Action Program for the period of 
Contract N00600-74-C-0540.

19. Ingersoll failed and refused to permit 
access to pertinent personnel and payroll 
records during a June 11, 1974 onrsite review.

20. The Defense Supply Agency accepted 
Ingfersoll’s Affirmative Action Programs for 
the years 1971, 1972 and 1973.

21. On June 21, 1974, DSA, Defense Con
tract Administration Services Region, Chi
cago, issued a “Show Cause” letter to Inger
soll Milling Machine Co. Said letter advised 
the company that Ingersoll was in non- 
compliance for a failure to develop an ac
ceptable written Affirmative Action Program 
for the period January 30, 1974 to January 
29, 1975 and for a failure to permit access to 
personnel and payroll records.

22. On January 30, 1975, the Director, De
fense Supply Agency notified Ingersoll of the 
proposed cancellation or termination of any 
existing Government contracts and subcon
tracts and proposed debarment of Ingersoll 
from future contracts and subcontracts with 
the U.S. Government. This letter stated in 
part that Ingersoll was in violation of Execu
tive Order 11246 and the implementing regu
lations for a failure to have an acceptable 
Affirmative Action Program for the period 30 
January 1974 to 29 January 1975, a refusal 
to provide relevant personnel records and 
refusal of technical assistance.

CONCLUSIONS OF LAW

1. Jurisdiction over the parties and the 
subject matter is proper under the provi
sions of Executive Order 11246, as amended, 
and the implementing rules and regulations 
of the Secretary of Labor.

2. Under the provisions of Part II, Section 
201 of Executive Order 11246, as amended, 
the Secretary of Labor is directed and em
powered to adopt “such rules and regulations 
and issue orders as he deems necessary and 
appropriate to achieve the purpose * * * of 
Parts I I  and I I I  of the Order.” Pursuant to 
such direction and authority the Secretary 
o f Labor has adopted the Affirmative Action 
Program requirements contained in 41 CFR 
6Q-1.40(a) and 41 CFR Part 60-2.

3. Under delegation of authority by the 
Office of Federal Contracts Compliance, the 
Defense Supply Agency has been charged 
with the responsibility of insuring that Fed
eral contractors and subcontractors comply 
with the equal opportunity provisions of 
Government contracts and subcontracts and 
the implementing rules and regulations of 
the Secretary of Labor.

4. In accordance with the equal opportu
nity provisions of Contract N00600-74-C- 
0540, Ingersoll was required to develop and 
adopt on or before 30 May 1974 a written 
Affirmative Action Program which met the 
requirements o f the provisions of 41 CFR 
60-2 in effect as the date of award o f such 
contract. Ingersoll failed to so adopt any 
written Affirmative Action Program during 
the period of performance of such contract. 
In  reaching this conclusion the following 
circumstances were considered:

a. The December 1973 Affirmative Action 
Program contains no signature indicating 
its adoption.

b. This document was rejected by Inger- 
soll’s Chief Executive Officer as the com
pany’s Affirmative Action Program.

c. No other document purporting to be the 
company’s written Affirmative Action Pro
gram was submitted to the Government.

5. In any event, even if the December 1973 
Affirmative Action Program was considered 
as the Program for the period of perform
ance of the contract set forth herein, that 
Affirmative Action Program does not comply
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with the requirements of 41 CFR 60-1.40 and 
41 CFR 60-2 in the following respect: 3

a. It  does not meet the requirement of 
41 CFR 60-1.40 which provides that an A f
firmative Action Program must be signed 
by an executive official of the company.

b. I t  does not contain or reflect a required 
analysis by major Job classifications (i.e., one 
or a group of jobs having similar content, 
wage rate and opportunity). It  fails to pro
vide a required separate analysis for minor
ities and females by job classifications with 
considerations of the availability factors con
tained in 41 CFR 60-2.11 (a) (1) and (2 ). 
Additionally, it fails to contain or reflect any 
consideration of the availability factors of 
41 CFR 60-2.11 (a) (1) (iv ), (v ),an d  (v i) and 
(2) ( i i i ),  (v ),an d  (v i).

c. I t  fails to establish goals in areas of 
acknowledged underutilization and antici
pated expansion. Such failure to so establish 
goals is not supported by a detailed analysis 
or explanation as required by 41 CFR 60-2.- 
12(J). With respect to the few goals set in 
the Affirmative Action Program they are not 
established by job classification or based 
on a proper identification of deficiencies (i.e., 
a utilization analysis meeting the provisions 
of 41 CFR 60-2.11 (a ) ) .  Additionally, the 
Affirmative Action Program does not contain 
or reflect any consideration of projected 
turnover in establishing goals. In  view of the 
foregoing the December 1973 Affirmative Ac
tion Program does not meet the provisions 
o f 41 CFR 60-2.12 and 60-2.13 (e ).

d. I t  fails to contain any provisions which 
address the required terms o f 41 CFR 60— 
2.13(d). Identification of Problem Areas (de
ficiencies) by Organizational units and Job 
Classifications and 41 CFR 60—2.13(h), Com
pliance of Policies and Practices with the 
Sex Discrimination Guidelines.

e. I t  does not adequately address the pro
visions of 41 CFR 60-2.20. As such, this doc
ument does not meet the requirements of 
41 CFR 60-2.13(a ).

f. Subpart C of 41 CFR 60-2 provides vari
ous methods of implementing the required 
ingredients of 41 CFR 60-2.13. In essence, 
it sets forth methods of insuring the effec
tive operation of an Affirmative Action Pro
gram. Therefore, while not necessarily ex
pressed in mandatory terms, such methods 
may not be ignored, absent the substitution 
of reasonable alternative methods designed 
to effectively accomplish the same objectives. 
The document herein however fails to reflect 
the applicable implementing regulations of 
Subpart C of 41 CFR 60-2 or present reason
able alternatives in addressing the provi
sions of 41 CFR 60-2.13 (b ), (c ), ( f ), (g ), 
and (1).

6. Since they are a primary source in de
termining contractor equal opportunity 
practices, personnel and payroll records are 
both relevant and necessary to the conduct 
of an equal opportunity compliance. Failure 
to permit access to such records violates the 
provisions of 41 CFR 60-1.43. Ingersoll is in 
non-compliance for a failure to provide ac
cess to such records during the June 11, 1974 
compliance review.

7. Ingersoll was given substantial technical 
assistance and ample opportunity to comply. 
Ingersoll. rejected such assistance and failed 
to comply.

ORDER
Ingersoll Milling Machine Co. having been 

found in non-compliance with Executive Or-

2 Approval of an Affirmative Action Pro
gram at a prior point of time does not 
thereafter bind DSA to accept that Program 
with regard to future contracts. Thus, the 
prior approval might well have been errone
ous or the Program may not have received 
the in-depth review it warranted.

der 11246, and its implementing rules and 
regulations, it  is recommended that the fo l
lowing Order be entered:

Ordered, Pursuant to Section 209 of Execu
tive Order 11246, as amended, and 41 CFR 
60-1.26(b), that, with respect to Ingersoll 
Milling Machine Co., any and all existing 
United States Government contracts and 
subcontracts are hereby cancelled and ter
minated and further, that Ingersoll Milling 
Machine Co. is hereby declared ineligible for 
further contracts and subcontracts with the 
United States Government.

Dated at 
1976.

Washington, D.C., January 6,

Salvatore J. Arrigo, 
Administrative Law Judge.

[FR Doc.77-23600 Filed 8-15-77:8:45 am]

Occupational Safety and Health 
Administration

COLORADO STATE STANDARDS 
Approval

I. Background. Part 1953 of Title 29, 
Code of Federal Regulations, prescribes 
procedures under section 18 of the Oc
cupational Safety and Health Act of 
1970 (hereinafter called the Act) by 
which the Regional Administrator for 
Occupational Safety and Health (here
inafter called the Regional Administra
tor) under a delegation of authority 
from the Assistant Secretary of Labor for 
Occupational Safety and Health (herein
after called the Assistant Secretary), (29 
CFR 1953.4) will review and approve 
standards promulgated pursuant to a 
State plan which has been approved in 
accordance with section 18(c) of the Act 
and 29 CFR Part 1902. On September 12, 
1973, notice was published in the F ederal 
R egister (38 FR 25172) of the approval 
of the Colorado plan and the adoption 
of Subpart M to Part 1952 containing 
the decision.

The Colorado plan provides for the 
adoption of Federal standards as State 
standards after public hearings. Section 
1953.23(a)(2) of 29 CFR provides that 
whenever a Federal standard is promul
gated or revised, the State must adopt 
or promulgate a standard or standard' 
change which will make the State stand
ard at least as effective as the Federal 
standard or change within six months of 
the Federal promulgation or change. In 
response to Federal standard changes, 
the State has submitted by letter dated 
March 1, 1977, from Gregory M. Rogers, 
Director, Colorado Occupational Safety 
and Health, to Curtis A. Foster, Regional 
Administrator, and incorporated as part 
of the plan, State standards comparable 
to the Telecommunications standard of 
29 CFR 1910.268 which was published in 
the F ederal R egister (40 FR 13436) bn 
March 26, 1975. These standards, which 
are contained in Colorado Occupational 
Safety and Health Rules and Regulations 
for General Industry, were promulgated 
after hearings held on July 10, 1975, and 
by resolutions adopted by the Colorado 
Occupational Safety and Health Stand
ards Board on January 15, 1976, and be
came effective July 31, 1976, prusuant to 
section 8-11-104, Colorado Revised Sta
tues, 1973.

n. Decision. Having reviewed the State 
submission in comparison with the Fed
eral standards, it has been determined 
that the State standards are at least as 
effective as the comparable Federal 
standards. In addition, the State stand
ards are more specific in one area and 
certain electrical utilities are not exempt 
from the requirements of the standards 
as they are under § 1910.268(a) (2) (ii) 
of the Federal standards. The Colorado 
Telecommunications standards apply to 
installations under the exclusive con
trol of electric utilities used for the 
purpose of communications or metering, 
or for generation, control, transforma
tion, transmission, and distribution of 
electric energy, which are located in 
buildings used exclusively by the electric 
utilities for such purpose, or located out
doors on property owned or leased by the 
electric utilities or on public highways, 
streets, roads, etc., or outdoors by estab
lished rights on private property. The 
standards are hereby approved.

in. Location of supplement for inspec
tion and copying. A copy of the standards 
supplement, along with the approved 
plan, may be inspected and copied during 
normal business hours at the following 
locations: Office of the Regional Admin
istrator, Occupational Safety and Health 
Administration, Room 15010, Federal 
Building, 1961 Stout Street, Denver, Co
lorado 80294; Director, Colorado Occu
pational Safety and Health, 1313 Sher
man Street, Room 414, Denver, Colorado 
80203; and the Technical Data Center, 
Room S-6212, 200 Constitution Avenue 
NW., Washington, D.C. 20210.

IV. Public participation. Under 29 CFR 
19532(c), the Assistant Secretary may 
prescribe alternative procedures to ex
pedite the* review process or for other 
good cause which may be consistent 
with applicable laws. The Assistant Sec
retary finds that good cause exists for 
not publishing the supplement to the 
Colorado State plan as a proposed change 
and making the Regional Administrator’s 
approval effective upon publication for 
the following reason:

The standards were adopted in ac
cordance with the procedural require
ments of State law which included public 
comment, and further public participa
tion and notice would be unnecessary.

The decision is effective August 16, 
1977.
(Sec. 18, Pub. L. 91-596, 84 Stat. 1608 (29 
U.S.C. 667).)

Signed at Denver, Colorado, this 10th 
day of June 1977.

Curtis  A. F oster,
Regional Administrator.

{FR Doc.77-23594 Filed 8-15-77:8:45 am]

KENTUCKY STANDARDS 
Approval; Correction

In FR Doc. 77-18866, appearing at page 
33814 on Friday, July 1, 1977, the follow
ing sentences were inadvertently in
cluded and are hereby deleted :
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1> The final sentence of the fourth 

paragraph of Background, which reads 
"Section 1910.137 was amended by add
ing specifications for rubber protective 
equipment for electrical workers.”

2. Paragraph 2(c).
Signed at Atlanta, Georgia, this 8th 

day of August 1977.
D onald E. M a c k e n z ie , 
Regional Administrator.

[PR Doc.77-23596 Filed 8-15-77;8:45 am]

OREGON STATE STANDARDS 
Intent to Reject

1. Background. Part 1953 of Title 29, 
Code of Federal Regulations, prescribes 
procedures under section 18 of the Oc
cupational Safety and Health Act of 1970 
(29 U.S.C. 667) (hereinafter called the 
Act) by which the Regional Administra
tors for Occupational Safety and Health 
(hereinafter called Regional Adminis
trator) under a delegation of authority 
from the Assistant Secretary of Labor 
for Occupational Safety and Health 
(hereinafter called the Assistant Secre
tary) (29 CFR 1953.4) will review and 
approve standards promulgated pursuant 
to a State plan which has been approved 
in accordance with section 18(c) of the 
Act and 29 CFR Part 1902. On December 
28, 1972, notice was published in the 
F ederal R egister (37 FR 28628) of the 
approval of the Oregon plan and the 
adoption of Subpart D to Part 1952 con
taining the decision. The notice of Ap
proval of Revised Developmental Sched
ule was further published on April 1, 
1974, in the F ederal R egister (38 FR 
11881).

The Oregon plan provides for the 
adoption of State standards which are at 
least as effective as comparable Federal 
standards promulgated under section 6 
of the Act. 29 CFR 1953.20 provides that 
“where any alteration in the Federal pro
gram could have an adverse impact on 
the ‘at least as effective as’ status of the 
State program, a program change sup
plement to a State plan shall be re
quired.”

By letter dated August 2,1976 from M. 
Keith Wilson, Chairman, Oregon Work
men’s Compensation Board to James W. 
Lake, Regional Administrator, Occupa
tional Safety and Health Administration, 
the State submitted a standard in re
sponse to Federal standard changes, 
comparable to 29 CFR 1928.51 Roll-Over 
Protective Structures (ROPS) for 
tractors Used in Agricultural Operations. 
Having reviewed the State submission 
in comparison with the Federal stand
ard, it appears that the State standard 
is not at least as effective as the compar
able Federal standard. Accordingly, un
der 29 CFR 1953.23(d)(2) rejection of 
the standard is currently at issue.

2. Issues. The State has adopted an ex
emption from the roll-over protective 
structure requirements for track-type 
agricultural tractors, which does not ap
pear in the corresponding OSHA stand-

ard 29 CFR 1928.51 (b) (1) and (b) (5). 
The Oregon standard states:

General Requirements

33-29-1 Agricultural tractors manufactured 
after October 25, 1976, shall meet the follow
ing requirements:

(a) Roll-over protective structure. A roll
over protective structure (ROPS) shall be 
provided by the employer for each tractor op
erated by an employee;

(b) Except as provided in Rule 33-29-6, 
ROPS used on wheel type tractors shall meet 
the test and performance requirements of 
Rules 33-29-20 through 33-29-54, and ROPS 
used on track-type tractors shall meet the 
test and performance requirements of Rules 
34-21-8 through 34-21-21.

33-29-6 Exempted uses. Rules 33-29-1 and 
33-29-3 do not apply to the following uses:

(a) “Low profile” tractors while they are 
used in orchards, vineyards or hop yards 
where the vertical clearance requirements 
would substantially interfere with normal 
operations, and while their use is incidental 
to the work performed therein;

(b ) “Low profile”  tractors while used in
side a farm building or greenhouse in which 
the vertical clearance is insufficient to allow 
a ROPS equipped tractor to operate, and 
while their use is incidental to the work per
formed therein;

(c ) Tractors while used with mounted 
equipment which is incompatible with ROPS 
(e.g. cornpickers, cotton strippers, vegetable 
pickers and fruit harvesters);

(d ) Track-type agricultural tractors whose 
overall width (as measured between the out
side edges of the tracks) is at least three 
times the height of their rated center of 
gravity, and whose rated maximum speed in 
either forward or reverse is not greater than 
7 mph, when used only for tillage or harvest
ing operations and while their use is incid
ental thereto, and which:

(1) Does not involve operating on slopes 
in excess of 40 degrees from horizontal, and

(2) Does not involve operating on piled 
crop products or residue, as for example, 
silage in stacks of pits, and,

(3) Does not involve operating in close 
proximity to irrigation ditches, or other ex
cavations more than two feet deep which 
contain slopes more than 40 degrees from 
the vertical.

The Federal standard states:
§ 1928.51

* * * * *
(b ) General requirements. Agricultural 

tractors manufactured after October 25, 1976, 
shall meet the following requirements:

(1) Roll-over protective structure. A roll
over protective structure (ROPS) shall be 
provided by the employer for each tractor 
operated by an employee. Except as provided 
in paragraph (b ) (5) of this section. ROPS 
used on wheel type tractors shall meet the 
test and performance requirements of 
§ 1928.52 or § 1928.53 of this part or § 1926.- 
1002 of Part 1926, and ROPS used on track 
type tractors shall meet the test and per
formance requirements of § 1926.1001 of 
Part 1926.

* * * * *
(5) Exempted uses. Paragraphs (b ) (1) and 

(b ) (2) of this section do not apply to the fo l
lowing uses:

(i) “Low profile”  tractors while they are 
used in orchards, vineyards or hop yards 
where the vertical clearance requirements 
would substantially interfere with normal 
operations, and while their use is incidental 
to the work performed therein.
. (i i ) “Low profile”  tractors while used in

side a farm building or greenhouse in which

the vertical clearance is insufficient to allow 
a ROPS equipped tractor to operate, and 
while their use is incidental to the work 
performed therein.

(iii) Tractors while used with mounted 
equipment which is incompatible with ROPS 
(e.g. cornpickers, cotton strippers, vegetable 
pickers and fruit harvesters).

One of the issues raised at the public 
hearings that were held during the pro
mulgation process leading to adoption of 
the OSHA standard was the exemption of 
track-type tractors. Evidence presented 
at that time demonstrated that track- 
type tractors used in agriculture sire, in
deed, subject to roll-over. (A more thor
ough discussion of this issue is found 
in 40 FR 18256 dated April 25, 1975.) 
Therefore, an exemption for track-type 
tractors was not included in the Federal 
standard.

Based on the foregoing, the exemption 
of roll-over protective structures from 
these tractors is not considered to be at 
least as effective as the OSHA standard 
in that the absence of this overhead pro
tection exposes the tractor operator to 
death or serious physical harm in the 
event of a tractor roll-over.

3. A copy of the supplement for in
spection and copying. A copy of the 
standards supplement, along with the 
approved plan, may be inspected and 
copied during the normal business hours 
at the following locations: Office of the 
Regional Administrator, Occupational 
Safety and Health Administration, Room 
6048, Federal Office Building, 909 First 
Avenue, Seattle, Washington 98174; 
Workmen’s Compensation Board, Labor 
and Industrial Building Room 204, 
Salem, Oregon 97310; and the Technical 
Data Center, Room N-3620, 200 Consti
tution Avenue, N.W., Washington, D.C. 
20210.

4. Public participation. Interested per
sons are hereby given until September
12,1977, in which to submit written data, 
views, and arguments concerning wheth
er the supplement should be approved 
or disapproved. Such submissions are to 
be addressed to the Regional Adminis
trator, Occupational Safety and Health 
Administration, Room 6048, Federal O f
fice Building, 909 First Avenue, Seattle, 
Washington 98174, where they will be 
available for inspection and copying.

Any interested person may request an 
informal hearing concerning the pro
posed supplement by filing particular
ized written objections with respect 
thereto within the time allowed for com
ments with the Regional Administrator. 
I f  the Regional Administrator finds that 
substantial objections are filed which re
late to the proposed rejection, an in
formal hearing on the subjects and issues 
shall be held.

The Regional Administrator shall con
sider all relevant comments, arguments, 
and requests submitted in accordance 
with the notice and thereafter initiate 
further proceedings, if necessary.
(Sec. 18, Pub. L. 91-596, 84 Stat. 1608, 29 
U.S.C. 667).
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Signed at Seattle, Washington this 
12th day of April 1977.

R ichard L. B ees to n , 
Acting Regional Administrator, 

Occupational Safety and 
Health Administration.

[FR Doc77-23599 Filed 8-15-77;8:45 am]

WASHINGTON STATE STANDARDS 
Intent to Reject

1. Background. Part 1953 of Title 29, 
Code of Federal Regulations prescribes 
procedures under section 18 of the Oc
cupational Safety and Health Act of 1970 
(29 U.S.C. 667) (hereinafter called the 
Act) by which the Regional Administra
tors for Occupational Safety and Health 
(hereinafter called Regional Administra
tor) under a delegation of authority from 
the Assistant Secretary of Labor for Oc
cupational Safety and Health (herein
after called the Assistant Secretary) (29 
CFR 1953.4) will review and approve 
standards promulgated pursuant to a 
State plan which has been approved in 
accordance with section 18(c) of the Act 
and 29 CFR Part 1902, On January 16, 
1973, notice was published in the F ederal 
R egister (38 FR  2421) of the approval 
of the Washington State plan and the 
adoption of Subpart F to Part 1952 con
taining the decision.

The Washington plan provides for the 
adoption of State standards which are at 
least as effective as comparable Federal 
standards promulgated under section 6 of 
the Act. 29 CFR 1953.20 provides that 
“where any alteration in the Federal pro
gram could have an adverse impact on 
the ‘at least as effective as’ status of the 
State program, a program change supple
ment to a State plan shall be required.”

By letter dated March 16, 1977 from 
partment of Labor and Industries, De
partment of Labor and Industries, to 
James W. Lake, Regional Administrator, 
Occupational Safety and Health Admin
istration, the State submitted a stand
ard in response to Federal standard 
changes, comparable to 29 CFR 1928.51, 
Roll-Over Protective Structures (ROPS) 
for Tractors Used in Agricultural Opera
tions. Having reviewed the State sub
mission in comparison with the Federal 
standard, it appears that the State 
standard is not at least as effective as 
■ the comparable Federal standard; there
fore, in accordance with 29 CFR 1953.23 
(d.) (2) rejection of the standard is cur
rently at issue before the Regional Ad
ministrator.

2. Issues. The State has adopted an 
exemption from the roll-over protective 
structure requirements for track-type 
agricultural tractors, which does not ap
pear in the corresponding OSHA stand
ard 29 CFR 1928.51(b) f t )  and (b) (5).

The Washington standard states:
WAC 296-306-200 Roll-Over Protective

Structures (ROPS) for T ractors Used in
Agricultural Operations

General Requirements:
(1) Scope. Agricultural tractors manu

factured after October 25, 1976, shall meet 
the requirements in this section.

(2) Roll-over protective structure. A roll
over protective structure (ROPS) shall be

provided by the employer for each tractor 
operated by an employee. Except as provided 
in subsection (6) of this section, ROPS used 
on wheel-type tractors shall meet the test 
and performance requirements of WAC 296- 
306-250 through WAC 296-306-25023 and 
ROPS used on track-type tractors shall meet 
the test and performance requirements of 
WAC 296-306-260 through WAC 296-306-270. 
(See ROPS Design and Testing Criteria 
Addendum.)

(6 ) Exempted uses. Items (2) and (3) Of 
this section do not apply to the following 
uses:

(a) “Low profile” tractors while they are 
used in orchards, vineyards or hop yards 
where the vertical clearance requirements 
would substantially interfere with normal 
operations, and while their use is incidental 
to the work performed therein.

(b) “Low profile”  tractors while used in
side a farm building or greenhouse in which 
the vertical clearance is insufficient to allow 
a ROPS equipped tractor to operate, and 
while tfieir use is incidental to the work 
performed, therein.

(c) Tractors while used with mounted 
equipment which is incompatible with 
ROPS (e.g. compickers, cotton strippers, 
vegetable pickers, and fruit harvesters.)

(d ) Tract-type agricultural tractors whose 
overall width (as measured between the out
side edges o f the tracks) is at least three 
times the height of their rated center of 
gravity, and whose rated maximum speed 
in either forward or reverse is not greater 
than 7-miles per hour, when used only for 
tillage or harvesting operations and while 
their use is incidental thereto, and which:

(i) Does not involve operating on slopes 
in excess of 40 degrees from horizontal, and

(ii) Does not involve operating on slopes 
in excess o f 40 degrees from horizontal, and

(ill) Does not involve operating in close 
proximity to irrigation ditches, streams or 
other excavations more than two (2) feet 
deep which contain solpes of more than 40 
degrees from horizontal.

The Federal standard state's: .
§ 1928.51

*  *  *  *  *

(b) General requirements. Agricultural 
tractors manufactured after October 25,1976, 
shall meet the following requirements:

(1) Roll-over protective structure. A roll
over protective structure (ROPS) shall be 
provided by the employer for each tractor 
operated by an employee. Except as provided 
in paragraph (b) (5) o f this section, ROPS 
used on wheel type tractors shall meet the 
test and performance requirements of 
§ 1928.52 or § 1928.53 of this part or § 1926.- 
1002 of Part 1926, and ROPS used on track 
type tractors shall meet the test and per
formance requirements of § 1926.1001 of 
Part 1926.

(5) Exempted uses. Paragraphs (b ) (1) and 
(b ) (2) of this section do not apply to the 
following uses:

(i) “Low profile”  tractors while they are 
used in orchards, vineyards or hop yards 
where the vertical clearance requirements 
would substantially interfere with normal 
operations, and while Jfcheir use is incidental 
to the work performed therein.

(ii ) “Low profile” tractors while used in
side a farm building or greenhouse in which 
the vertical clearance is insufficient to allow 
a ROPS equipped tractor to operate, and 
while their use is incidental to the work 
performed therein.

(iii) Tractors while used with mounted 
equipment which is incompatible with ROPS 
(e.g. compickers, cotton strippers, vegetable 
pickers, and fruit harvesters).

One of the issues raised at the public 
hearings that were held during the pro
mulgation process leading to adoption of 
the OSHA standard was the exemption 
of track-type tractors. Evidence pre
sented at that time demonstrated that 
track-type tractors used in agriculture 
are, indeed, subject to roll-over. (A more 
thorough discussion of this issue is found 
in 40 FR 18256 dated April 25, 1975.) 
Therefore, an exemption for track-type 
tractors was not included in the Federal 
standard.

Based on the foregoing, the exemption 
of roll-over protective structures from 
these tractors is not considered to be at 
least as effective as the OSHA standard 
in that the absence of this overhead pro
tection exposes the tractor operator to 
death or serious physical harm in the 
event of a tractor roll-over.

3. A copy of the supplement for in
spection and copying. A copy of the 
standards supplement, along with the 
approved plan, may be inspected and 
copied during the normal business hours 
at the following locations: Office of the 
Regional Administrator, Occupational 
Safety and Health Administration, Room 
6003, Federal Office Building, 909 First 
Avenue, Seattle, Washington 98174; De
partment of Labor and Industries, Gen
eral Administration Building, Olympia, 
Washington 98504; and the Technical 
Data Center, Room N3620, 200 Constitu
tion Avenue, N.W., Washington, D.C. 
20210.

4. Public participation. Interested per
sons are hereby given until September 
15, 1977, in which to submit written 
data, views, and arguments concerning 
whether the supplement should be ap
proved or disapproved. Such submissions 
are to be addressed to the Regional Ad
ministrator, Occupational Safety and 
Health Administration, Room 6048, Fed
eral Office Building, 909 First Avenue, 
Seattle, Washington 98174, where they 
will be available for inspection and copy
ing.

Any interested person may request an 
informal hearing concerning the pro
posed supplement by filing particularized 
written objects with respect thereto with
in the time allowed for comments with 
the Regional Administrator. I f  the Re
gional Administrator finds that substan
tial objections are filed which relate to 
the proposed rejection, an informal hear
ing on the subjects and issues shall be 
held.

The Regional Administrator shall con
sider all relevant comments, arguments, 
and requests submitted in accordance 
with the notice and thereafter initiate 
further proceedings, if necesary.
(Sec. 18, Pub. L. 91-596, 84 Stat. 1608, 29 
U.S.C. 667.)

Signed at Seattle, Washington this 
13th day of May 1977.

Jack R . Jones,
Acting Regional Administrator, 

Occupational Safety and 
Health Administration.

[FR Doc.77-23597 Filed 8-15-77;8:45 am]
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WASHINGTON STATE STANDARDS 

Intent to Reject
1. Background. Part 1953 of Title 29, 

Code of Federal Regulations prescribes 
procedures under section 18 of the Occu
pational Safety and Health Act of 1970 
(hereinafter called the Act) by which 
the Regional Administrator for Occupa
tional Safety and Health (hereinafter 
called Regional Administrator) under a 
delegation of authority from the Assist
ant Secretary of Labor for Occupational 
Safety and Health (hereinafter called 
the Assistant Secretary) (29 CFR 1953.4) 
will review and approve standards prom
ulgated pursuant to a State plan which 
has been approved in accordance with 
section 18(c) of the Act and 29 CFR 
Part 1902. On January 26, 1973, notice 
was published in the F ederal R egister 
(38 FR 2421) of the approval of the 
Washington State plan and the adoption 
of Subpart F to Part 1952 containing the 
decision.

The Washington plan provides for the 
adoption of State standards which are 
at least as effective as comparable Fed
eral standards promulgated under sec
tion 6 of the Act.

Section 1952.123 of Subpart F sets 
forth the State’s schedule for the adop
tion of at least as effective State stand
ards. By letter dated October 7, 1976, 
from John Hillier, Assistant Director, to 
James Lake, Regional Administrator, 
and incorporated as part of the plan, the 
State submitted State standards com
parable to 29 CFR Part 1926, as pub
lished in the F ederal R egister (39 FR 
22801) dated June 24,1974. These stand
ards, which are contained in WAC 296 
Chapter 155 of the Washington Safety 
Standards for Construction, were prom
ulgated after public hearing held on 
February 19, 1976.

Having reviewed the State submission 
in comparison with Federal standards, it 
appears that the State standards are not 
at least as effective as the comparable 
Federal standards. Therefore, in accord
ance with 29 CFR Part 1953, rejection of 
the State standard is currently at issue 
before the Regional Administrator.

2. Issues., (a) The State has adopted 
in its General Requirements an original 
standard that is applicable to all types of 
scaffolds, except needle beam scaffolds 
and floats. A corresponding standard 
does not appear in the General Require
ments of the OSHA Construction Stand
ards.

The Washington standard reads as 
follows:

WAC 296-155-485(1) (e) Guardrails and 
Toeboards. Guardrails and toeboards shall be 
installed on all open sides and ends of plat
forms more than 10 feet above the ground 
or floor, except needle beam scaffolds and 
floats. The guardrail shall not be more than 
18 inches from the edge of the outside plat
form plank on the outside face (opposite the 
building wall or structure except on plaster
er’s and lather’s scaffolds as permitted by 
WAC 296-155-485(18)1). On the inside face 
(next to building or structure) the scaffold 
shall be as close to the building or structure 
as possible, but in no case shall the platform 
planks be more than 18 inches from the

building or structure unless a standard 
guardrail is provided on the inside face of the 
scaffold. Scaffolds 4 feet to 10 feet in height, 
having a minimum horizontal dimension in 
either direction of less than 45 inches, shall 
have standard guardrails and toeboards in
stalled on all open sides and ends of the 
scaffold platform.

The OSHA standards which apply to 
the above situation read as follows:

29 CFR 1926.451(a) (4). Guardrails and toe
boards shall be installed on all open sides 
and ends of platforms more than 10 feet 
above the ground or floor, except needle 
beam scaffold and floats. Scaffolds 4 feet to 
10 feet in height, having a minimum hori
zontal dimension in either direction o f less 
than 45 inches, shall have standard guard
rails installed on all open sides and ends of 
the platform.

Section 1926.502(b) defines floor open
ing as—

“An opening measuring 12 inches or more 
in its least dimension in any floor, roof, or 
platform through which persons may fall.”

Section 1926.500(b) (1) states:
“Floor openings shall be guarded by a 

standard railing and toeboards or cover.* * * ”

A review of the State standard indi
cates that 18-inch platform openings are 
permitted before a guardrail is required 
between the outside vertical scaffold 
members and the edge of the outside 
plank of the scaffold platform and be
tween the building wall and the edge of 
the inner plank of the scaffold platform. 
The OSHA standards do not allow un
guarded openings in the scaffold plat
form over 12 inches to prevent employees 
or objects from falling.

The adoption of this original State 
standard is not considered at least as 
effective as the OSHA standard in pre
venting employees or objects from fall
ing through these platform openings 
which can cause death or serious physi
cal harm to employees engaged in con
struction employment.

(b) The State has adopted an original 
scaffold guardrail standard for the plas
tering and lathing industry that is ap
plicable to plasterers’ and lathers’ 
tubular welder frame scaffolds. A cor
responding standard does not appear in 
the OSHA Construction Standards.

The Washington standard reads as 
follows:

WAC 296-155-485(18) (i) Plasterers’ and 
Lathers’ Tubular Welded Frame Scaffolds.

The outside face (opposite the building 
wall) o f the scaffold shall be fully cross- 
braced with a horizontal continuous guard
rail attached to the lower cross-brace lock 
pins. (See Figure J -l.) (Note: Figure J -l 
permits the variable height cross diagonal 
bracing to act as a guardrail with an added 
member as a midrail.)

The general OSHA standard which 
applies to this situation reads as follows:

29 CFR 1926.451(a)(5). Guardrails shall 
be 2 x 4-inches, or the equivalent, approxi
mately 42 Inches high, with a midrail, when 
required. Supports shall be at intervals not 
to exceed 8 feet. Toeboards shall be a m in ,  
imum of 4 inches in height.

A review of Figure J -l of the State 
standard indicates that tubular metal
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cross (X ) bracing is a permissible sub
stitute for a standard guardrail when 
augmented with a horizontal continuous 
midrail (guardrail). Toeboards are not 
required.

The adoption of this original State 
standard with its procedure of providing 
employee protection, as indicated in 
Figure J-l, by allowing the variable 
height cross diagonal bracing to act as

a guardrail, with an added member as a 
midrail is considered not at least as ef
fective as the OSHA guardrail standard 
29 CFR 1926.451(a)(5) in that the re
quired approximate height of 42 inches 
for the top rail is not maintained the 
full distance between the vertical sup
ports and is in fact reduced to approxi
mately 20 inches at the lowest points.

(c) The State has adopted an original 
.scaffold platform standard for the plas
tering and lathing industry that is appli
cable to plasterers’ and lathers’ tubular 
welded frame scaffolds. A corresponding 
standard does not appear in the OSHA 
Construction Standards.

The Washington standard reads as 
follows:
'  WAC 296-155-485(18) (k ) and (1) Plas
terers’ and Lathers’ Tubular Welded Frame 
Scaffolds.

(k) The outrigger plank shall be no more 
than 18 inches from the finished wall.

( l ) The scaffold platform shall be planked 
to leave no more than a 22 inch maximum 
opening between the outside plank and the 
outside vertical member of the scaffold 
frame. (See Figure J-2.)

The comparable OSHA standard reads 
as follows:

29 CFR 1926.451 (a>(4). Guardrails and 
toeboards shall be installed on all open sides 
and ends o f platforms more than 10 feet 
above the ground or floor.

Section 1926.502(b) defines floor open
ing as—

“An opening measuring 12 inches or more 
in  its least dimension in any floor, roof, or 
platform through which persons may fall.”

Section 1926.500(b)(1) states:
“Floor openings shall be guarded by a 

standard railing and toeboards or cover. 
* * * »

A  review of the State standard indi
cates that a platform opening up to 22 
inches wide, between the outside vertical 
scaffold members and the edge of the 
outside plank of the scaffold platform, 
and another floor opening up to 18 inches 
wide, between the building wall and the 
edge of the inner plank of the scaffold 
platform, are permitted before a guard
rail is required.

The adoption of this original State 
standard is not considered to be at least 
as effective as the OSHA standard which 
limits floor openings to 12 inches in order 
to prevent employees or objects from 
falling through these platforms opening 
which can cause death or serious injury 
to employees engaged in the plastering 
or lathing industry.

(d) The State has inserted a “Note” 
after their standard WAC 296-155-18(1) 
that is applicable to scaffolds which are 
three frames high or less. A correspond
ing note does not appear in the com
parable OSHA Construction Standards. 
The Note reads as follows:

The scaffold frame may be utilized to 
travel from one working level to another 
working level, provided the scaffold is of the 
type typified in Figure J-2.

Comparable OSHA standards read as 
follows:

29 CFR 1926.451(a) (13). An access ladder 
or equivalent safe access shall be provided.

FIGURE J 1

WELDED TUBULAR SCAFFOLD 
Plaste rers-La thers

HACK BRACE DETAIt

/
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29 CFR 1926.450(a)(1). General Require

ments: (1) Except where either permanent 
or temporary stairways or suitable ramps or 
runways are provided, ladders described in 
this subpart shall be used to give safe ac
cess to all elevations.

29 CFR 1926.450(a) (5 ). Fixed ladders shall 
be in accordance with the provisions of the 
American National Standards Institute. A 
14.3-1956 Safety Code for Fixed Ladders.

The ANSI standard, A 14.3-1956, 
Safety Code for Fixed Ladders, requires a 
minimum distance of 16 inches between 
the side rails of fixed ladders and a maxi
mum spacing of 12 inches from center 
line to center line of the ladder rungs.

A review of the State “Note” and Fig
ure J-2 indicates that the scaffold frame, 
which appears to have a rung spacing of 
nearly twice that required by the OSHA 
standards, and a distance between the 
side rails of approximately one-half of 
that required by the OSHA standards, 
provides in its rung design unnaturally 
high steps and deficient footing which 
can cause employees to lose their footing 
resulting in falls.

The adoption of the State “Note” is not 
considered at least as effective as the 
OSHA standards in preventing employee 
falls that could result in death or serious 
injury.

3. A copy of the supplement for in
spection and copying. A  copy of the 
standards supplement, along with the 
approved plan, may be inspected and 
copied during the normal business hours 
at the following locations: Office of the 
Regional Administrator, Occupational 
Safety and Health Administration, Room 
6048, Federal Office Building, 909 First 
Avenue, Seattle, Wash. 98174; Depart
ment of Labor and Industries, General 
Administration Building, Olympia, 
Wash. 98504; and the Technical Data 
Center, Room N3620, 200 Constitution 
Avenue NW., Washington, D.C. 20210.

4. Public participation. Interested per
sons are hereby given until September
15,1977, in which to submit written data, 
views, and arguments concerning wheth
er the supplement should be approved. 
Such submissions are to be addressed to 
the Regional Administrator, Occupa
tional Safety and Health Administration, 
Room 6048, Federal Office Building, 909 
First Avenue, Seattle, Wash. 98173, 
where they will be available for inspec
tion and copying.

Any interested person may request an 
informal hearing concerning the pro
posed supplement by filing particularized 
written objections with respect thereto 
within the time allowed for comments 
with the Regional Administrator. I f  the 
Regional Administrator finds that sub
stantial objections are filed which relate 
to the proposed rejection, an informal 
hearing on the subjects and issues shall 
be held.

The Regional Administrator shall con
sider all relevant comments, arguments, 
and requests submitted in accordance 
with the notice and thereafter initiate 
further proceedings, if necessary.
(Bee. 18, Pub. L. 91-596, 84 Stat. 1608, 29 
U.S.C. 667).

Signed at Seattle, Wash., this 27th day 
of April 1977.

Jack  R . Jones,
Acting Regional Administra

tor, Occupational Safety and 
Health Administration.

[FR Doc.77-23598 Filed 8-15-77:8:45 ami

NATIONAL SCIENCE FOUNDATION
ADVISORY COMMITTEE FOR MINORITY

PROGRAMS IN SCIENCE EDUCATION
Meeting

In accordance with the Federal Ad
visory Committee Act, Pub. L. 92-463, 
the National Science Foundation an
nounces the following meeting:
NAME: Advisory Committee for Minor
ity Programs in Science Education. 
DATE; September 1-2, 1977.
TIME: 9:00 a.m. each day.
PLACE: Room 651, 5225 Wisconsin Ave- . 
nue NW , Washington, D.C.

FIGURE J-2

V/ELDED TUBULAR SCAFFOLD 
P la s t e r s - L a t h e r s
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TYPE OP MEETING: Open.
CONTACT PERSON:

Ms. Fran Watts, Staff Assistant, Sci
ence Education Directorate, National
Science Foundation, Room W-600,
Washington, D.C. 20550.

SUMMARY MINUTES: May be obtained 
from the Committee Management Co
ordination Staff, Division of Personnel 
and Management, National Science 
Foundation, Room 248, Washington, 
D.C. 20550.
PURPOSE OF ADVISORY COMMIT
TEE: To assist in the evaluation and 
assessment of activities within the Mi
nority Centers for Graduate Education 
Program and other ethnic minority- 
focused Foundation programs.
AGENDA:

September 1
Status of FY  1978 Budget for Science Edu

cation.
Plans for New Minorities Fellowship Pro

gram.
Resource Center for Science and Engineer

ing Program Development.
Priority areas where New Programs should 

be developed.
Need to Increase Emphasis on Support of 

Engineering Projects.

September 2
Mechanism(s) for Providing Released 

Time for Minority Faculty.
Results of Study of Fellowships Programs 

Application Evaluation Process.
Consideration of Recommendations that 

Address Separate Problems o f the Various 
Minority Groups.

M. R ebecca W in k le r ,
Acting Committee 
Management Officer.

A ugust 10, 1977.
[FR Doc.77-23527 Filed 8-15-77; 8:45 am]

OFFICE OF MANAGEMENT AND 
BUDGET

CLEARANCE OF REPORTS 
List of Requests

The following is a list of requests for 
clearance of reports intended for use in 
collecting information from the public 
received by the Office of Management 
and Budget on August 9, 1977 (44 USC 
3509). The purpose of publishing this list 
in the Federal Register is to inform the 
public.

The list includes the title of each re
quest received; the name of the agency 
sponsoring the proposed collection of in
formation; the agency form number(s), 
if applicable; the frequency with which 
the information is proposed to be col
lected; the name of the reviewer or re
viewing division within OMB, and an in
dication of who will be the respondents 
to the proposed collection.

Requests for extension which appear 
to raise no significant issues are to be 
approved after bpef notice thru this re
lease.

Further information about the items 
on this daily list may be obtained from 
the Clearance Office, Office of Manage
ment and Budget, Washington, D.C. 
20503 (202-395-4529), or from the re
viewer listed.

New Forms

VETERANS ADMINISTRATION

Followup to Holder on Intent to Foreclose— 
LCS:

26-8801, on occasion, loan holders, Warren 
Topelius, 395-5872.

DEPARTMENT OF LABOR

Employment and Training Administration:
National Program for Selected Population 

Segments Study, MT-282, single time, 
participants in DOL job training pro
grams, Strasser, A., 395-5867.

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration:
State Motor Vehicle Registration Fees and 

Other Receipts, Initial Distribution by 
Collecting agencies, PR-566, annually, 50 
States, District of Columbia, Puerto Rico, 
Guam, American Samoa, Strasser, A., 
395-5867.

R e v i s i o n s

DEPARTMENT OF LABOR

Employment and Training Administration:
National Longitudinal Surveys, Survey of 

Work Experience of Young Women— 1975 
Questionnaire and Advance Letter, LGT- 
481, LGT-483, annually, women between 
the ages of 14 and 24 in 1968, Strasser, A., 
395-5867.

E x t e n s i o n s

DEPARTMENT OF COMMERCE

Bureau of Census:
Vending machines (coin operated), MA- 

35U, annually, manufacturing establish
ments, Marsha Traynham, 395-4529.

V elm a B a ld w in , 
Assistant to the Director

for Administration.
[FR Doc.77-23625 Filed 8-15-77;8:45 am]

SUSQUEHANNA RIVER BASIN 
COMMISSION^

SOUTH HARRISBURG LOCAL FLOOD
PROTECTION PROJECT

Public Meeting
The Susquehanna River Basin Com

mission and U.S. Army Corps of Engi
neers, Baltimore District, will hold a 
joint public meeting to receive public re
action and comment on the proposed 
local flood protection project for South 
Harrisburg, Dauphin County, Pa. The 
meeting will be held on September 6, 
1977, beginning at 7:00 p.m. in the Col
lege Center, Harrisburg Area Commuhity 
College, 3300 Cameron Street, Harris
burg, Pa.

Designed to mitigate Agnes flood flows, 
the proposed project’s main features are 
as follows:

(1) A wall, beginning at high ground just 
south of Chestnut Street, that would run 
southward along the north side of Second 
Street to high ground at the Junction of 
Paxton and Second Streets. From the high 
ground at Paxton Street, the wall would run 
along the riverside of the electrical substa
tion, then south along the railroad passing 
behind the shipoke area to the southern 
edge of 1-83. Then, the wall would run west
ward to the riverfront levee.

(2) A levee that would begin where the 
wall ends and run south along the Susque
hanna River to near the southern limits of 
Harrisburg; then inland to high ground near 
the intersection of Cameron and Elliot 
Streets.

(3) Channel Improvements to Paxton 
Creek that would extend from WildwOod 
Lake to Paxton Street. At Paxton Street, the 
flows would be diverted from the natural 
channel to a point south of 1-83, crossing 
under the Penn Central Railroad tracks and 
then into the Susquehanna River. The-ex
isting channel from Paxton Street to Hem
lock Street would be upgraded.

(4) A small detention reservoir that would 
be built at Asylum Run. This dry-dam would 
reduce flood flows into Paxton Creek.

Recreational improvements would be 
part of the proposed project. The recrea
tion features include work at the Asylum 
Run Detention Reservoir and continua
tion of the riverfront part along the 
levee south of 1-83. Based on current 
prices, the overall project construction 
cost is estimated at $129.8 million. The 
non-Federal share would be $20.2 million.

The project description is available 
from either the SRBC located at 5012 
Lenker Street, Mechanicsburg, Pa. 17055 
or the Corps’ office at P.O. Box 1715, 
Baltimore and Charles Streets, Balti
more, Md. 21203.

The SRBC will review the testimony 
received at this meeting as part of its 
evaluation of the proposed project for 
possible inclusion in the Commission’s 
Comprehensive Plan. Additionally, its 
findings and recommendations will be 
included in the Corps’ report in connec
tion with any request for authorization 
of the project.

All interested government agencies 
and citizens are urged to attend.

R obert J. B ie lo , 
Executive Director.

[FR Doc.77-23562 Filed 8-15-77;8:45 am]

DEPARTMENT OF THE TREASURY
Customs Service

[T.D. 77-200; Customs Delegation Order 
No. 1 (Rev. 1) amended]

PERFORMANCE OF FUNCTIONS IN 
CUSTOMS SERVICE

Delegation of Authority
AGENCY: United States Customs Serv
ice, Department of the Treasury.
ACTION: Notice.
SUMMARY: This document amends a 
Customs delegation order by delegating 
authority to make certain decisions un
der the Freedom of Information and Pri
vacy Acts. The Commissioner of Customs 
is delegating this authority to enable 
Customs to respond more promptly to 
requests under these Acts.
EFFECTIVE DATE: August 16, 1977.
FOR FURTHER INFORMATION CON
TACT:

Steven I. Pinter, Chief, Freedom of 
v Information and Privacy Branch, O f

fice of Regulations and Rulings, U.S. 
Customs Service, 1301 Constitution 
Avenue, N.W., Washington, D.C. 20229 
(202-566-8467).

SUPPLEMENTARY INFORMATION: 
Under § 103.3 of the Customs Regula
tions (19 CFR 103.3) and Appendix C, 
Subpart A, Part 1 of the Treasury De
partment Regulations (31 CFR Part 1), 
the Director, Classification and Value
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Division, may grant requests for records 
under the Freedom of Information Act 
(5 U.S.C. 552) that are directed to Cus
toms Service Headquarters. Those regu
lations also provide that the Assistant 
Commissioner, Office of Regulations and 
Rulings, is the official authorized to deny 
such requests. Due to a reassignment of 
functions within the Office of Regula
tions and Rulings and a desire to respond 
more promptly to requests for informa
tion, the Commissioner of Customs has 
determined that the Director, Entry Pro
cedures and Penalties Division, should 
be authorized to grant or deny those 
requests.

Under Appendix C, Subpart C, 31 CFR 
Part i ,  the Director, Entry Procedures 
and Penalties Division, may grant re
quests made under the Privacy Act (5 
U.S.C. 552a) that are directed to Cus
toms Service Headquarters. That Appen
dix also provides that the Assistant Com
missioner, Office of Regulations and 
Rulings, is the official authorized to deny 
such requests. The Commissioner of Cus
toms has determined that authorizing 
the Director, Entry Procedures and Pen
alties Division, to both grant and deny 
requests made under the Privacy Act 
that are directed to Customs Service 
Headquarters will enable Customs to re
spond more promptly to such requests.

Under section 103.5 of the Customs 
Regulations (19 CFR 103.5) and Appen
dix C, Subpart A, 31 CFR Part 1, the 
Commissioner of Customs will decide all 
appeals of denials of requests under the 
Freedom of Information Act. Under Ap
pendix C, Subpart C, 31 CFR Part 1, the 
Commissioner will also decide all appeals 
of denials of requests to amend records 
under the Privacy Act. The Commis
sioner has determined that, to expedite 
the administrative review of such de
nials, the authority to decide appeals un
der the Freedom, of Information and 
Privacy Acts should be delegated to the 
Assistant Commissioner, Office of Regu- 
la' '.cns and Rulings.

Inasmuch as this rule relates solely to 
agency organization, procedure, or prac
tice, notice and public procedure thereon 
are unnecessary and good cause exists 
for dispensing with a delayed effective 
date under 5 U.S.C. 553.

This delegation is made under the au
thority given to the Commission of Cus
toms by Treasury Department Order No. 
165, Revised (T.D. 53654, 19 FR 7241), 
as amended.

Conforming amendments to the regu
lations that are affected by this delega
tion will be nrenared

D rafting  I nform ation

The principal author of this document 
was Richard M. Belanger* Attorney, Reg
ulations and Legal Publications Division 
of the Office of Regulations and Rulings, 
United States Customs Service. However, 
personnel from other offices of the Cus
toms Service participated in developing 
the document, both on matters of sub
stance and style.

A mendm ent to D elegation  O rder

Customs Delegation Order No. 1 (Re
vision 1) (T.D. 69-126, 34 FR 8298), as 
amended, is amended as set forth below: 

Paragraph A is amended to read as 
follows:

A. Assistant Commissioner of Customs, * 
Office of Regulations and Rulings: 

Decisions with respect to any claim 
(including claim for liquidated dam
ages), fine, or penalty (including for
feiture) now delegated to the Commis
sioner of Customs by paragraph (h) of 
Treasury Department Order No. 165, Re
vised, as amended, (supra>, decisions 
with respect to appeals from denials of 
requests for information under 5 U.S.C. 
552, decisions with respect to appeals 
from denials of requests for amendment 
of records under 5 U.S.C. 552a, decisions 
denying or approving requests for exten
sion of the time for the submission, of 
comments on proposed amendments to 
the Customs Regulations, and decisions 
and functions relating to all matters in 
which authority also is delegated by this 
Order to the Director, Classification and 
Value Division, the Director, Entry Pro
cedures and Penalties Division, and the 
Director, Carriers, Drawback and Bonds 
Division.

*  *  *  *  *

(b) Director, Entry Procedures and 
Penalties Division:

( 2 )  * * *

( 2) * * *
(3) Decisions denying or approving re

quests under 5 U.S.C. 552 and 5 U.S.C. 
552a.

(4) All other decisions in matters aris
ing under provisions of law administered 
in the Entry Procedures and Penalties 
Division.

* * * * *
<1. R . D ickerson , 

Acting Commissioner of Customs. 
[PR Doc.77-23564 Filed 8-15-77;8:45 am]

Office of the Secretary
ADVISORY COMMITTEE ON REFORM OF 
THE INTERNATIONAL MONETARY SYSTEM

Meeting
Notice is hereby given that the Ad

visory Committee on Reform of the In
ternational Monetary System will meet 
at the Treasury Department on Septem
ber 22, 1977.

The meeting is called in order to ob
tain the opinions of the participants in 
the Advisory Committee regarding inter
national monetary questions to be dis
cussed at the anhual meeting of the 
Board of Governors of the International 
Monetary Fund on September 26-30ttnd 
the related meeting of the Interim Com
mittee of the Board of Governors.

A  determination as required by Sec
tion 10(d) of the Federal Advisory Com
mittee Act (Pub. L. 92-463) has been 
made that this meeting is for the pur
pose of considering matters falling with
in the exemption to public disclosure set

for in 5 U.S.C. 552b(c) (1) and that the 
public interest requires such meeting be 
closed to public participation.

Any comment or inquiry with respect 
to this notice can be addressed to Don
ald Syvrud, Director, Office of Interna
tional Monetary Affairs, U.S. Depart
ment of the Treasury, Washington, D.C. 
20220,(202) 566-5365.

Dated: August 9, 1977.
A n th o n y  M. Solom on ,

Under Secretary 
for Monetary Affairs.

[PR Doc.77-23520 Piled 8-15-77;8:45 am]

RAILWAY TRACK MAINTENANCE 
EQUIPMENT FROM AUSTRIA

Antidumping Determination of Sales at 
Less Than Fair Value

AGENCY : U.S. Treasury Department.
ACTION : Determination of Sales at Less 
Than Fair Value.
SUMMARY : This notice is- to advise the 
public that an antidumping investiga
tion has resulted in a determination that 
railway track maintenance equipment 
from Austria is being sold at less than 
fair value under the Antidumping Act. 
(Sales at less than fair value generally 
occur when the price of merchandise for 
exportation to the United States is less 
than the price of such or similar mer
chandise sold in the home market or to 
third countries.) This case is being re
ferred to the United States International 
Trade Commission for a determination 
concerning possible injury to ah indus
try in the United States.
EFFECTIVE DATE: August 16, 1977.
FOR FURTHER INFORMATION CON
TACT:

David Mueller, Operations Officer, U.S. 
Customs Service, Office of Operations, 
Duty Assessment Division, Technical 
Branch, 1301 Constitution Avenue 
NW., Washington, D.C. 20229, tele
phone 202-566-5492.

SUPPLEMENTARY INFORMATION: 
Information was received in proper form 
on September 23 and October 1, 1976, 
from counsels acting on behalf of the 
Kershaw Manufacturing Company, Inc., 
Montgomery, Alabama, and Tamper, 
Inc., Columbia, South Carolina, respec
tively, indicating that railway track 
maintenance equipment from Austria 
was being sold at less than fair value, 
within the meaning of the Antidumping 
Act, 1921, as amended (19 U.S.C. 160 et 
sèq.) (referred to in this notice as “ the 
Act” ), This information was the subject 
of a “Notice of Reopening of Discon
tinued Investigation” which was pub
lished in the F ederal R egister of No
vember 1, 1976 (41 FR 47970-71).

A “ Withholding of Appraisement No
tice” issued by the Secretary of the 
Treasury was published in the F ederal 
R egister of May 10, 1977 (42 FR 23672).
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D eterm inatio n  of Sales at L ess T han  
F air  V alue

I  hereby determine that» for the rea
sons stated below, railway track mainte
nance equipment is being or is likely to 
be sold at less than fair value within the 
meaning of the section 201(a) of the Act 
<19 U.&C. 160(a) ) .
Statem ent of R easons on  W H ic h  T h is  

D eterm inatio n  I s B ased

The reasons and bases for the above 
determination are as follows:

a. Scope o f  the Investigation. It  appears 
that all imports of the subject merchandise 
from Austria were manufactured by Plasser 
and Theurer, Linz, Austria. Therefore, inves
tigation was limited to this manufacturer.

b. Basis of Comparison. For the purposes 
of considering whether the merchandise in 
question is being, or is likely to be, sold at 
less than fair value within the meaning o f 
the Act, the proper basis of comparison is 
between exporter’s sales price and the third 
country price of such or similar merchandise 
or the constructed value of such merchan
dise, as appropriate.

Exporter’s sales price, as defined in section 
204 of the Act (19 U.S.C. 163), was used since 
all export sales are made to a related pur
chaser in the United States which in turn 
sells to unrelated purchasers. Third country 
price, as defined in § 153.3, Customs Regula
tions (19 CFR 153.3), was used since such 
or similar merchandise is not sold in the 
home market in sufficient quantities to pro
vide a basis of comparison for fair value pur
poses. Constructed value, as defined in sec
tion 206 of the Act (19 U.S.C. 165) was used 
in those instances where there were no sales 
of such or similar merchandise in the home 
market or to third countries.

In accordance with § 153.31(b), Customs 
Regulations (19 CFR 153.31(b) ) , pricing in
formation was obtained concerning sales to 
the United States and to appropriate third 
countries during the period March 1, through 
December 31, 1976, as well as appropriate 
constructed value information.

c. Exporter’s Sales Price. For the purpose 
of this determination of sales at less than 
fair value, exporter’s sales price has been 
calculated on the basis of the price to unre
lated United States customers, with deduc
tions for ocean freight,, insurance, inland 
freight, brokerage and handling charges and 
U.S. customs duties. Deductions have also 
been made for cash and quantity discounts, 
and for selling and warranty expenses, as 
appropriate.

d. Third Country Prices. For the purpose 
of this determination of sales at less than 
fair value, the third country price has been 
calculated based upon the ex-works or de
livered price to unrelated customers in Italy, 
Canada and Egypt, as appropriate. Deduc
tions were made for inland and ocean freight, 
insurance, handling charges and bank and 
stamp tax fees, as appropriate. Adjustment 
for quantity discounts were also made, in 
accordance with § 153.9(b), Customs Regu
lations (19 CFR 153.9(b)). In accordance 
with § 153.10, Customs Regulations (19 CFR 
153,10) , adjustment was also made for war
ranty expenses applicable to third country 
sales, as appropriate.

Adjustment was claimed, under § 153.10 
(b ) , Customs Regulations (19 CFR 153.10 
(,b)), for commissions incurred in connec
tion with sales to third countries. Commis
sions incurred vis-a-vis unrelated agents

have been adjusted. Adjustments for com
missions incurred vis-a-vis related persons 
have been disallowed, as such commissions 
represent an intra-company transfer.

Claims have been made for adjustment for 
selling expenses in third, country markets, 
under § 153.10, Customs Regulations (19 CFR 
153.10) . These claims have been denied be
cause varified information has not been re
ceived documenting actual selling expenses 
related to the sale of the particular merchan
dise under consideration in individual third 
countries. Section 153.10<b), Customs Regu
lations (19 CFR 153.10(b) ) permits allow
ance only for actual selling expenses.

Claims have been made for differences in 
merchandise sold in the United States and to 
third countries. These claims have been al
lowed to the extent that such differences, 
based upon material and labor cost differen
tials, have been documented. Section 153.11, 
Customs Regulations (19 CFR 153.11) pro
vides that in comparing the exporter’s sales 
price with the selling price for exportation 
to third countries in the case of similar mer
chandise, due allowance shall be made for 
differences in the merchandise. Section 
153,11 further provides that, in determining 
the allowance for such differences, the Sec
retary shall be guided primarily by differ
ences in cost of manufacture. The term “cost 
of manufacture” does not include general 
selling and administrative expenses nor pro
fit. That term does include the costs of ma
terials and direct labor, for which adjust
ments have been made. Since no evidence 
has been presented in the instant case with 
respect to direct factory overhead costs, no 
adjustments for such costs have been made,.

(e) Constructed Value. For the purposes 
of this determination, constructed value has 
been calculated on the basis of the sum of 
the post of materials and of fabrication of 
the merchandise, an amount for general ex
penses and profit related to the manufacture 
and sale of merchandise of the same general 
class or kind as the merchandise under con
sideration, and the cost of all containers and 
coverings used to pack the merchandise ready 
for shipment to the United States.

f . Results of Fair Value Comparisons. Using 
the above criteria, exporter’s sales price was 
found to be lower than the third country 
price, or constructed value, as appropriate, 
of such or similar merchandise. Comparisons 
were made on approximately 83 percent of 
the merchandise sold to the United States 
during the investigative period. Margins 
were found, ranging from 5 to 42 percent on 
approximately 75 percent of the sales com
pared. The weighted average margin on those 
sales on which margins were found was ap
proximately 32 percent.

The Secretary has provided an oppor
tunity to known interested persons to 
present written and oral views pursuant 
to § 153.40, Customs Regulations (19 CFR 
153.40).

The United States International Trade 
Commission is being advised of this de
termination.

This determination is being published 
pursuant to section 201(d) of the Act 
(19 U.S.C. 160(d)).

H e n ry  C. Sto ckell , Jr., 
Acting General Counsel

August 10, 1977.
[FR Doc.77-23536 Filed 8-15-77;8:45 amf
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VETERANS ADMINISTRATION
ADVISORY COMMITTEE ON STRUCTURAL 

SAFETY OF VETERANS ADMINISTRA
TION FACILITIES

Meeting
The Veterans Administration gives no

tice pursuant to Public Law 92-463 that 
a meeting of the Advisory Committee on 
Structural Safety of Veterans Adminis
tration Facilities will be held in Room 
442 at the Veterans Administration Cen
tral Office, 811 Vermont Avenue NW.,; 
Washington, D.C. on September 23, 1977 
at 10 a.m. The Committee members will 
review Veterans Administration con
struction standards and criteria relating

to fire, earthquake, and' other disaster 
resistant construction.

The meeting will be open to the public 
up to the seating capacity of the room. 
Because of the limited seating capacity, 
it will be necessary for those wishing to 
attend to contact Mr. James Lefter, Di
rector, Civil Engineering Service, Office 
of Construction, Veterans Administra
tion Central Office (phone 202-389- 
2868), prior to September 21, 1977.

Dated: August 10,1977.

M ax Cleland ,
Administrator.

[FR Doc.77-23546 Filed 8-5-77:8:45 am]

MEDICAL RESEARCH SERVICE MERIT REVIEW BOARDS 
Notice of Meetings

The Veterans Administration gives notice pursuant to Pub. L. 92-463 of meetings 
of the following Merit Review Boards.

Merit Review Board Date Time Location

Cardiovascular studies.....................
Do.............. .......................

N  ephrology_____ ___________ .........
Alcoholism and drug dependence 

(clinical pharmacology).
Respiration______________ _________

Aug. 29, 1977 7:30 to 11 p.m.......„
Aug. 30, 1977 8:30 a.m. to 5 p.m.
Sept. 12, 1977 ...... do....................
Sept. 20,1977 ...... do...................

.-...do___ _______do........ ............

Basic sciences...... .
Do................

Oncology________
Hematology_____
Gastroenterology.. 
Behavioral science.

Do.................
Immunology_____

D o .............. .
Endocrinology___
Neurobiology____

Do.................
Infectious diseases.
Surgery__. . . ___ _

Do................

Sept. 23,1977 7 tollp .m ..............
Sept. 24,1977 8 a.m. to 5 p.m_____
Sept. 26,1977 8:30 a.m. to 5 p.m__
Sept. 30,1977 ...... do.......... .........
Oct. 3, 1977 ...... do....... ............
___ do....... 2 to 11 p.m.............
Oct. 4, 1977 8:30 a.m. to 5 p.m__
___ do______ 7:30 to 11 p.m.........
Oct. 5, 1977 8:30 a.m. to 5 p jn__
Oct. 6, 1977 ...... do..................
____do______ 6:30 to 11 p.m_______
Oct. 7, 1977 8:30 a.m. to 5 p.m__
Oct. 9, 1977 ____do....................
Oct. 19, 1977 7:30 to 11 p.m..........
Oct. 20, 1977 8 a.m. to 6 p.m...... .

Potomac Room, The Lee House.1 
Do.
Do.
Do.

Conference Parlor No. 286, Sheraton
O’Hare Motor Hotel.2 

The Lee House.
Do.
Do.
Do.

Room 817, VA Central Office.3 
The Lee House.

Do.
Do.
Do.
Do.
Do.
Do.

Loire Suite, Americana Hotel.4 
Mustang Room, Dallas Hilton.3 

Do.

1 The Lee House, 15th and L  Sts. NW., Washington, D.C. 20005.
2 Sheraton-0'Hare Motor Hotel, 6810 North Mannheim Rd., Chicago, 111. 60018.
3 VA Central Office, 810 Vermont Ave. NW., Washington, D.C. 20420.
4 Americana Hotel, 7th Ave. at 52d St., New York City 10019.
3 Dallas Hilton, 1914 Commerce St., Dallas, Tex. 75201.

These meetings will be for the purpose 
of evaluating the scientific merit of re
search conducted in each specialty by 
Veterans Administration investigators 
working in Veterans Administration 
hospitals and clinics.

The meetings will be open to the pub
lic up to the seating capacity of the 
rooms at the start of each meeting to 
discuss the general status of the pro
gram. In accordance with the provision 
set forth in section 552b(c)(6), title 5, 
United States Code, all of the Merit Re
view Board meetings will be closed to the 
public after approximately one-half 
hour from the start, for the review, dis
cussion and evaluation of initial, and 
renewal research projects.

The closed portion of the meetings in
volve: discussion, examination, reference 
to, and oral review of site visits, staff 
and consultant critiques of research pro
tocols, and similar documents which are 
exempt from disclosure under the inter
agency memoranda exemption (exemp
tion (6 )) to section 552b(c)(6) of title 
5, United States Code. The portion of the 
meeting which necessitates examination 
of these documents will be closed to pre-

vent inadvertent disclosure of these ex
empt records.

Because of the limited seating ca
pacity of the rooms, those who plan to 
attend should contact Jane S. Schultz, 
Ph. D., Chief, Program Development and 
Review Division, Medical Research Serv
ice, Veterans Administration, Washing
ton, D.C., (202) 389-5065 at least five 
days prior to each meeting. Minutes of 
the meeting and rosters of the members 
of the Boards may be obtained from this 
source.

Dated: August 10,1977.
M ax Cleland ,

Administrator.
[FR Doc.77-23504 Filed 8-15-77:8:45 am]

INTERSTATE COMMERCE  
COMMISSION
[Notice No. 450]

ASSIGNMENT OF HEARINGS
A ugust 11,. 1977.

Cases assigned for hearing, postpone
ment, cancellation or oral argument ap
pear below and will be published only

once. This list contains prospective as
signments only and does not include 
cases previously assigned hearing dates. 
The hearings will be on the issues as 
presently reflected in the Official Docket 
of the Commission. An attempt will be 
made to publish notices of cancellation 
of hearings as promptly as possible, but 
interested parties should take appropri
ate steps to insure that they are notified 
of cancellation or postponements of hear
ings in which they are interested.
MC 141663, Robert E. Moore Common Carrier 

Application now being assigned October 
12, 1977 (8 days), at Greensboro, N.C., in a 
bearing room to be later designated.

MC 142712, Jerry Paul, d.b.a. Jerry Paul 
Trucking, now being assigned October 18, 
1977 (4 days), at Santa Fe, N. Mex., in a 
hearing room to be later designated.

MC 135236 (Sub-No. 17), Logan Trucking, 
Inc., now being assigned October 3, 1977 
(1 week), at New York, N.Y., in a hearing 
room to be later designated.

MO 87730 (Sub-No. 27) , R. W. Bozel Transfer, 
Inc., now being assigned November 16, 1977, 
at the Offices of the Interstate Commerce 
Commission in Washington, D.C.

MC 4405 (Sub-No. 555) , Dearlers Transit,- 
Inc., now being assigned November 30, 
1977, at the Offices o f the Interstate Com
merce Commission in Washington, D.C.

MC 112288 (Sub-No. 14), Yarborough Trans
fer Co., now being assigned November 16, 
1977, at the Offices o f the Interstate Com
merce Commission in Washington, D.C. 

MC 9859 (Sub-No. 4), Kane Transfer Co., now 
assigned September 26, 1977, at Salisbury, 
Md., has been postponed to October 3, 
1977, (4 days), at the Old Federal Savings 
and Loan Bank, 306 Carroll Street, Salis
bury, Md.

MC 142880, Victor Ismael Marquez, now as
signed October 3, 1977, at Miami, Fla., will 
be held in Tax Court Room, 1524 Federal 
Building, 51 Southwest First Avenue. 

MC 107107 (Sub-452), Alterman Transport 
Lines, Inc., now assigned October 4, 1977, 
at Miami, Fla., will be held in Tax Court 
Room, 1524 Federal Building, 51 Southwest 
First Avenue.

MC121489 (Sub-No. 12), Nebraska-Iowa Ex
press, Inc., now being assigned Novem
ber 28, 1977 (3 weeks), at Denver, Colo., 
in a hearing room to be later designated. 

MC 119619 (Sub-No. 96), Distributors Service 
Co., now assigned September 7, 1977, at 
Chicago, 111., will be held in room 1319, 
Everett McKinley Dirksen Bldg., Chicago,

MC 138469 (Sub-No. 30), Donco Carriers, Inc., 
now assigned September 7, 1977 at Chicago,
111., will be held in room 1319, Everett Mc
Kinley Dirksen Bldg., Chicago, 111.

MC 113855 (Sub-No. 364), International 
Transport, Inc., now assigned Septem
ber 8, 1977, at Chicago, 111., will be held 
in room 1319, Everett McKinley Dirksen 
Bldg., Chicago, 111.

MC 51146 (Sub-No. 479), Schneider Trans
port, Inc., MC 114457 (Sub-No. 276), Dart 
Transit Co., MC 114457 (Sub-No. 287), Dart 
Transit Co., MC 126276 (Sub-No. 161), Fast 
Motor Service, Inc., MC 118989 (Sub-No. 
145), Container Transit, Inc., and MC 2860 
(Sub-No. 159), National Freight, Inc., now 
assigned September 12, 1977, at Chicago,
111., will be held in room 1319, Everett Mc
Kinley Dirksen Bldg., Chicago, 111.

MC 108053 (Sub-No. 135), Little Audrey’s 
Transportation Co., Inc., now assigned 
September 14, 1977, at Chicago, 111., will be 
held in room 1319, Everett McKinley Dirk
sen Bldg., Chicago, 111.

H. G. H om m e , Jr., 
Acting Secretary.

[FR Doc.77-23571 Filed 8-15-77:8:45 am]
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fcNo. 30589]i

EXPERIMENTAL PIGGYBACK TRAIN 
SERVICE

Joint Petition; Order
Present: Dale W. Hardin, Commis

sioner, to whom this matter has been 
assigned for action thereon.

By petition filed May 12; 1977, the 
Chicago, Milwaukee, St, Paul and Pacific 
Railroad Co. (Milwaukee) and LFnit- 
Trainship, Inc;, (U TI) seek an order 
declaring the lawfulness of the proposed 
innovative service described in their peti
tion or a finding of exemption under 
section 12(1) (b) of the Interstate Com
merce Act. Replies were filed June 9, 
1977, by the Burlington Northern, Inc., 
and June 13, 1977, by the Union Pacific 
Railroad Co.

The Milwaukee and U TI propose to es
tablish dedicated non-stop piggyback 
train service on a round-trip basis witH 
established mutually agreed upon sched
ules and subject to existing railroad rates 
applicable on Freight* All Kinds, be
tween Chicago, 111., on the one hand and 
Seattle/Tacoma, Wash., and Washing- 
ton/Portland, Oreg., on the other. UTI, 
acting in the capacity of a broker,, con
tractually undertakes to provide the Mil
waukee with a minimum of 60 loaded or 
empty trailers or containers three times 
a week in each direction. In  return for 
the guarantee of a minimum fixed 
amount of revenue for each 60 unit train, 
UTI receives a commission equal to 10 
percent of the applicable tariff rate ap
plying to the revenue traffic carried by 
the Milwaukee pursuant to* the agree
ment. U TI receives 20 percent of the 
tariff rate for revenue traffic offered but 
not accommodated by the Milwaukee, 
excluding empty units tendered by UTI 
to satisfy minimum guarantees. In ad
dition to promoting traffic U TI will pre
pare a comprehensive manifest for the 
Milwaukee and take over billing and col
lecting. Each Monday the Milwaukee will 
submit a statement of charges and UTI 
will undertake to remit payment within 
the specified period less its compensa
tion and credit for each unit not accom
modated and for failure to accommodate 
units.

The Milwaukee on its part agrees to 
provide and control all' rail services nec
essary to accommodate traffic generated 
by U TI in accordance with the terms of 
the agreement. It  will pay penalties for 
its failure to accommodate the agreed 
upon level of generated traffic, and it will 
retain sole liability for traffic tendered 
to it through the agreement that is lost, 
damaged, stolen or delayed.

Because of the novelty of the experi
mental proposal, interested persons are 
urged to participate in the development 
of a record in this proceeding. All state
ments should address the underlying 
lawfulness of the proposal with respect 
to the applicable provisions of the Inter
state Commerce Act, 49 U.S.C. 1 et seq., 
the Elkins Act, 49 U.SXJ. 41(1), and 
such issues as (1) the status of UTI, (2) 
whether the proposal constitutes a spe
cial service such as would require tariff

publication, and (3 ) the penalty aspect 
of the agreement.

It- is ordered: Pursuant to section 5 (e> 
o f the Administrative Procedure Act, 5 
U.S.C. 554 (e ) , and in the exercise of 
the Commission’s, sound discretion 
thereunder, this petition for a declara
tory order is granted to determine the 
lawfulness of the proposed arrangement 
between petitioners.

Petitioners, the Burlington Northern 
Inc., and the Union Pacific Railroad Co. 
are made parties to this proceeding. All 
other persons desiring to participate 
shall make such fact known by notify
ing. the Office of Proceedings, Room 5342, 
Interstate Commerce Commission, 
Washington, D.0. 20423, on or before 
September 5, 1977. As soon as practicable 
the Commission will serve a list of the 
names and addresses of all persons whom 
service of statements under the Commis
sion’s modified procedure shall be made 
and the schedule to be followed.

A copy of this order shall be served 
upon petitioners, the Burlington North
ern Inc., and the Union Pacific. Copies 
shall also be deposited in the Office: of 
the Secretary, Interstate Commerce 
Commission, Washington, D.C., and 
given to the public along with a copy of 
the petition and the attached draft 
agreement by delivery to the Director, 
Office of the Federal Register for publi
cation. ~

Dated at Washington, D.C. this 27th 
day of July 1977.

By the Commission, Commissioner 
Hardin.

H. G. Ho m m e , Jr., 
Acting Secretary.

Before the
I nterstate Commerce Commission

Petition of Chicago, Milwaukee, St. Paul 
and Pacific Railroad Co. and Unit-Trainship* 
Inc. for an Order declaring the lawfulness 
of or a finding of exemption for a proposed 
experimental piggyback train service.

Docket No. 36589.
Filed: May 12, 1977.

Petition

Come now the Chicago, Milwaukee, St. 
Paul and Pacific Railroad Co. (Railroad) and 
Uhit-Trainship, Inc. (UTI.), pursuant to Rule 
102 of the Interstate Commerce Commission 
General Rules of Practice and Section 554(e) 
of the Administrative Procedure Act, 15 
U.S.C. § 554(e) and jointly petition your 
Commission for an Order declaring the law
fulness of the proposed service described 
herein or for a finding of exemption under 
Section 12(1)(b) of the Interstate Commerce 
Act based on the following facts and for the 
following reasons:
THE PROPOSED SERVICE ARRANGEMENT PRESENTS

A U N IQ U E  OPORTUNITY FOR INNO VATIO N , IN
RAIL TRANSPORTATION SERVICES

Petitioner, Chicago, Milwaukee, St. Paul 
and Pacific Railroad Co., is a common car
rier by railroad subject to Part I  of the- Inter
state Commerce Act. Petitioner Unit-Train- 
ship, Inc. is a broker of rail transportation 
services, not subject to Part I  of the Act and 
holding no Commission authority under any 
Part of the Act.

Pursuant to a proposed formal Agreement 
between Petitioners (draft Agreement at
tached as Appendix A ) an innovative experi

mental transportation service is proposed to 
be inaugurated between Chicago and the Pa
cific Northwest. I t  is contemplated* that ac
tive operations could commence within 60 
days from the receipt of the- order requested 
by this Petition.

Under the basic terms of the proposed 
Agreement, UTI will employ its expertise to 
secure to the Railroad* freight traffic moving 
on the Railroad’s Freight All Kinds rates east 
and westbound in an amount sufficient to 
load 30 railroad flatcars, each with two loaded 
or empty trailers or containers, three times a 
week in each direction between the Rail
road’s Bensenville Yard, Illinois and the Rail
road’s Black River Yard, Washington, on mu
tually agreed upon schedules. For its part, 
the Railroad will provide such trains, motive 
power, cars and crews as are necessary to 
handle the traffic generated by UTI and 
maintain the agreed terminal-to-terminal 
schedules. The Railroad agrees to accept for 
loading, only such traffic as identified and 
designated by UTI for transportation in such 
trains. For this service, UTI guarantees to 
the Railroad, a minimum fixed amount of 
revenue for each 60 unit shipment. As the 
sole compensation for its services, UTI will 
receive a commission from the Railroad equal 
to ten percent of the applicable tariff rate 
applying to the revenue traffic carried by 
the Railroad pursuant to the Agreement with 
UTI. and twenty percent of the tariff rate 
for revenue traffic offered to the Railroad 
by UTI which the Railroad is unable to ac
commodate for transportation. UTI, how
ever; is not entitled to- any compensation 
based on empty trailers or containers ten
dered by UTI to satisfy HITS minimum 
guarantees. In the event that the Railroad 
on any occasion is unable to fully perform 
except for causes beyond its control, credits 
will be allowed to UTI according to a 
schedule to* be specified in the Agreement 
and such credits, may be deducted by UTI 
in payment of the Railroad’s invoices.

As a measure of protection for the Rail
road’s incurrence of start-up costs in con
nection with providing this service, UTI will 
post with the Railroad its performance bond 
at an amount to  be determined which rep
resents the amount of the Railroadfs funds 
that are committed and expended for the 
exclusive purpose o f initiating this service.

The innovativeness of this experimental 
service is matched by the simplicity of its 
operation. I t  is contemplated: by Petitioners 
that tho facilities' of this service will he avail
able by contract with UTI to the fu ll spec
trum. of the shipping, public, including man
ufacturers, consolidators, freight forwarders, 
shipper’s agents, over-the-road truckers, 
steamship lines, individual customers, etc. 
UTI will provide the' Railroad with; a list of 
all such shippers which through contract 
with UTI are to utilize this service.

Prior to the scheduled departure time, 
the Railroad will assemble the required num
ber o f empty flatcars along with sufficient 
motive power and crews. The shipper or his 
designated cartage company delivers the 
trailer or container and presents the Bills 
o f Lading or waybills prepared by the shipper 
or his agent, to* the Railroad at the piggy
back checkpoint. The. Railroad.’s weights and 
inspection crew will instruct the driver to 
drop the trailer or container at a location 
which the Railroad designates. Thereafter, 
any movement within the railroad1 yard and 
the actual loading onto the flatcars will be 
performed by railroad directed personnel. At 
or before the time each, train is dispatched, 
U TI will submit to the Railroad a compre
hensive manifest which'wilf include: ( ! )  the 
name and address of the beneficial owner 
of each trailer or container on the train, (2*) 
the total loading weight of each trailer or
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container on the train, and (3) the tariff 
reference including the applicable rates and 
charges for each shipment on the train, and 
(4) the name of the entity to which each 
trailer or container on the train may be re
leased upon the arrival of the train at the 
opposite terminal.

At the scheduled time, the train departs 
and proceeds to its destination non-stop ex
cept for necessary servicing and crew and 
equipment changes and in accordance with 
the agreed operating schedule. Upon arrival 
at destination, all handling and movement 
of tb,e trailers or containers is accomplished 
by railroad personnel. As at origin, the ship
per makes his own arrangements for pick-up 
and delivery service.

UTI will bill its customers within 48 hours 
after the trailer or container is released at 
destination. Under the express terms of the 
proposed Agreement, each Monday the Rail
road will submit to UTI a statement of its 
charges and UTI will remit within a specified 
number of days, the amount shown on the 
Railroad’s statement less UTI’s compensation 
and less any credits for units not accom
modated or for failure to accommodate by 
the Railroad.

The potential additiohal revenue generated 
by this proposed service will assist the Rail
road in its continuifig efforts to strengthen 
its financial and competitive position. As the 
President of the Milwaukee Road recently 
testified in another proceeding before this 
Commission:

“Milwaukee Road, as a functioning railroad 
system is currently adversely affected in its 
ability to perform due to a lack of generation 
of sufficient revenue to support its plant. 
This lack of sufficient income combined with 
large plant has compelled the imposition of 
budgetary contraints that hinder accom
plishment of necessary maintenance of both 
track structure and rolling-stock. To perform 
well for the customer, the railroad must pro
vide consistent service, both in providing 
suitable cars and in getting the shipper’s 
goods over the road to destination or to con
nections within a timespan suitable to the 
shipper. In part, this inability to perform 
consistently to the shipper’s satisfaction has 
caused the Milwaukee Road to be at a dis
ability in the competitive struggle with other 
railroads where other conditions are equal, 
and with its truck and barge competition.” 
P.D. No. 21478 (Sub-No. '4) Prepared Testi
mony of Worthington L. Smith, page 2, vol
ume 1 of prepared testimony to Application, 
November 30,1976.

Petitioners believe that operation of the 
proposed service presents a unique oppor
tunity to generate additional revenue to the 
Railroad as well as providing a practical 
means of offering a consistent service to the 
shipping public. Under the proposed arrange
ment, the Railroad is guaranteed a minimum 
amount of revenue but as traffic under the 
service increases, so will the revenue derived 
from it. As discussed above, UTI has agreed 
to collect all charges from shippers who use 
the service, and then forward the appropriate 
amount to the Railroad within a specified 
number o f days, thus relieving the Railroad 
of collecting individually from the shippers 
and thus improving the Railroad’s cash flow. 
Furthermore, every time a train moves under 
this service it carries 100% payloads thereby 
maximizing the Railroad’s utilization of its 
equipment and optimizing productivity. 
These factors permit the Railroad to guaran
tee availability of sufficient equipment and 
operation according to agreed schedules thus 
providing the consistency of service contem
plated by Petitioners.

UNDER THE PROPOSED SERVICE ARRANGEMENT
THE USUAL RESPONSIBILITIES BETWEEN RAIL
ROAD AND SHIPPER REM AIN VIRTUALLY U N 
AFFECTED

As becomes readily apparent from an anal
ysis o f the terms o f the proposed Agree
ment and its intended operation described 
above, the unique limited involvement of 
UTI permits shippers to benefit from the 
guaranteed service provided for under the 
proposed Agreement and yet the usual re
sponsibilities between the Railroad and the 
shipper remain virtually unaffected. For ex
ample, under the proposal, shippers perform 
their own loading, counting and sealing at 
their own locations and make their own ar
rangements with the Railroad or with a local 
cartage company of their own choosing for 
pick-up and delivery service at origin and 
destination. Shippers or their agents have the 
responsibility o f preparing their own Bills of 
Lading and submitting them directly to the 
Railroad. All movements of trailers or con
tainers within the railroad yard and all load
ing and unloading of railroad owned or 
leased flatcars is performed by railroad per
sonnel. Under the express terms of the pro
posed Agreement, while the shipments are 
in the possession o f the Railroad, UTI has no 
liability to the shipper of the traffic tendered 
to the Railroad for lost, stolen, damaged or 
delayed shipments or for damage to the trail
ers or containers. Any claims that may arise 
are settled between the Railroad and the 
shipper directly. In short, the Railroad takes 
full responsibility for the entire shipment. 
The movement of the train itself throughout 
the entire length of the trip between termi
nals is at all times solely under the control, 
management and operation of the Railroad 
by its own ■ employees.

Finally, involvement of UTI does not affect 
or alter any rules or regulations now in effect 
between shipper and railroad under piggy
back plans, 11% , I I I  and IV. Most significant
ly, movement of all traffic encompassed by 
this service is according to applicable rates 
and charges on Freight, all kinds between 
Chicago and Seattle/Tacoma, Washington 
and Portland, Oregon, currently published 
in tariffs on file with the Commission. Once 
a shipper has entered, a contract with UTI, 
the only significant difference from the usual 
shipper/carrier relationship is that such 
shipper will pay UTI for the service rather 
than paying the Railroad directly.
U T I AS A BROKER OF RAIL TRANSPORTATION SERV

ICES IS  NOT REGULATED BY TH E  INTERSTATE
COMMERCE ACT

Consideration of the foregoing factors re
veals, Petitioners believe, that the status of 
UTI regarding the proposed rail service is 
unique to Part I  of the Interstate Commerce 
Act.

For example, the function of UTI is not 
included in the term “common carrier”  in 
Part I, Section 1(3) (a) of the Act:

“ The term 'common carrier’ as used in this 
part shall include all pipe-line companies; 
express companies; sleeping-car companies; 
and all persons, natural or artificial, engaged 
in such transportation as aforesaid as com
mon carriers for hire.”  49 U.S.C. § 1 (3 (a ).

Under the proposal, UTI does not engage 
in the transportation of property as a com
mon carrier for hire. UTI does not hold itself 
out to the public as a common carrier. UTI 
does not own or operate a common carrier 
by railroad nor does it own, lease or other
wise control any trains, railroad cars, tracks 
or other rail transportation equipment. Un
der the proposed service Agreement, the Rail

road performs all the physical acts of trans
portation and controls the movement of all 
trains and rail equipment.

Nor is the status of UTI properly that of a 
shipper or shipper’s agent. Under the pro
posal, U T I will not ship goods under its own 
name. All shipments tendered to the Rail
road pursuant to the Agreement will be 
owned by others. UTI will not prepare any 
of the paperwork required for transporting 
the goods, nor will it give shipping instruc
tions nor sign Bills of Lading. Its customers 
have the full responsibility for preparing 
their own Bills of Lading. Furthermore, UTI 
does not act on behalf of a particular shipper 
or group of shippers when dealing with the 
Railroad. All customers of UTI must deal di
rectly with the Railroad when utilizing the 
guaranteed service, with the exception of 
payment which is made directly to UTI. In 
short, at all times UTI deals with both its 
customers and the Railroad as an independ
ent contractor.

Finally, the status of UTI is clearly not 
that of a “freight forwarder” as that term is 
defined in Part IV, Section 402(a) (5) of the 
Act: “The term ‘freight forwarder’ means any 
person which (otherwise than as a carrier 
subject to part I, II, or I I I  of this Act) holds 
itself out to the general public as a common 
carrier to transport or provide transporta
tion of property, or any class or classes of 
property, for compensation, in interstate 
commerce, and which, in the ordinary and 
usual course of its undertaking, (A ) assem
bles and consolidates or provides for assem
bling and consolidating shipments o f such 
property, and performs or provides for the 
performance of break-bulk and distributing 
operations with respect to such consolidated 
shipments, and (B ) assumes responsibility 
for the transportation of such property from 
point of receipt to point of destination, and 
(C ) utilizes, for the whole or any part of the 
transportation of such shipments, the serv
ices of a carrier or carriers subject to part I, 
II, or H I of this Act.” 49 U.S.C. § 1002.(a) (5 ).

Notably absent from the proposed arrange
ment is the assumption of responsibility for 
the transportation of property from point of 
receipt to point of destination. Under the ex
press terms of the Agreement, fu ll responsi
bility »for the shipment will remain with the 
Railroad. Of course, UTI holds no freight for
warder authority from this Commission.

Rather, the status of UTI is more akin to 
that of a “broker” of rail transportation 
service. I t  shall be acting as the Railroad’s 
“super salesman.”  Brokers, as defined in Part 
I I  of the Act, require authority to conduct 
their operations in connection with motor 
carrier transportation. However, there is no 
such requirement in Part I  of the Act with 
respect to rail transportation.

Therefore, Petitioners believe that a “bro
ker” of rail transportation service, such as 
UTI under the proposed arrangement, and 
its relationship with the Railroad are not 
regulated by the Interstate Commerce Act 
and consequently, no Authority is in fact re
quired from this Commission to initiate the 
service contemplated herein.
N O  ADDITIONAL TARIFF PUBLICATION IS NECES

SARY TO INITIATE THE PROPOSED SERVICE

Petitioners believe that Section 6(7) of the 
Interstate Commerce Act is inapplicable and 
no special tariff publication and filing cov
ering the proposed service is necessary.

Although certain types o f contracts for 
special services have in the past been deemed 
to constitute an undue advantage to a ship
per in violation of the Elkins Act and Sec
tion 6(7) of the Interstate Commerce Act,.
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unless the service is published in a tariff and 
made available to all, Chicago and Alton RR. 
Co. v. Kirby, 225 U.S. 155 (1911); Union Pa
cific RR. Co. v. United States, 173 P. Supp. 
397 (1959) aff’d 362 U.S. 327 (1960), these 
cases involve a special service being rendered 
by the Railroad to a shipper without appro
priate tariff authority.

The status of UTI under the proposed 
service arrangement, as an unregulated 
broker of rail transportation services has an 
important bearing on the requirement of 
tariff publication in Section 6 of the Act. 
Under the proposed service arrangement, 
shippers will be protected. All shipments will 
be made at the applicable rate contained in 
tariffs published and on file with the Com
mission. The Railroad will not be granting 
any special service to any individual shipper 
or any organized industry group of shippers. 
The proposed service arrangement is not a 
mere subterfuge to offer a special service to 
a particular industry group, as for example, 
potato growers, lumber companies, orange 
growers, and the like, whether acting 
through an association or otherwise. The 
fact is that no single industry group is in
volved. As stated above (pp. 3-4) Petitioner 
U T I’s service will be available to the full 
spectrum of the shipping public, including 
manufacturers, consolidators, freight for
warders, shipper’s agents, over-the-road 
truckers, steamship lines, as well as indi
vidual shippers.

Furthermore, there are at least two other 
significant points differentiating the pro
posed service arrangement from a prohibited 
type of special service:

1. Petitioner UTI has guaranteed coverage 
of the Railroad’s start-up costs in initiating 
the service and has guaranteed use of the 
Railroad’s services; that is, the service must 
be paid for by Petitioner UTI whether or not 
used. Moreover, to the extent that train 
space is not utilized with loaded trailers or 
containers, no commissions are payable to 
Broker;

2. Petitioner UTI has undertaken to guar
antee a round trip use of the Railroad’s fa
cilities. The significant savings to Railroad 
in such a complete utilization of Railroad’s 
facilities is self-evident. This feature alone 
results in the elimination o f substantial 
losses incurred in empty movements or idle 
storage of railroad equipment. In no other 
comparable situation is the Railroad assured 
of such round-trip utilization.

I t  must be emphasized, moreover, that the 
service aspects of the proposal are strictly a 
matter of contract between the Railroad and 
the unregulated broker who is not a shipper, 
and the assurances provided for under the 
proposed Agreement run only between the 
Railroad and Broker. Since the broker and 
its relationship with the Railroad are not 
regulated by the Interstate Commerce Act, 
the service aspects of the proposal should 
not be subject to the tariff filing require
ments of Section 6(7).

PA YM E N T  OP A COM M ISSIO N  TO U T I DOES NOT
VIOLATE THE INTERSTATE COMMERCE ACT NOR
THE E LK IN S  ACT

Under the proposed service arrangement, 
the Railroad will pay to UTI a commission 
for brokerage services rendered. Payment of 
such a commission by the Railroad to a 
transportation broker such as UTI, does not 
violate section 6(7) of the Interstate Com
merce Act nor the Elkins Act. Although the 
Supreme Court has held that the Elkins Act 
prohibits even mere solicitation of rebates 
by any person, no matter for whose benefit 
the rebate is sought, United States v. Braver- 
ynan, 373 U.S. 405 (1963), no rebate, conces
sion or discrimination whereby property 
would be transported at a rate less than 
that named in published and filed tariffs

would result under the proposed arrange
ment. As discussed above, all shippers who 
wish to use the proposed service are subject 
to the full tariff charges to obtain the trans
portation service provided by the Railroad. 
No reduction in lawful tariff charges occurs. 
There is no advantage or concession given 
to one shipper over another. UTI’s commis
sion is its compensation for the performance 
of a valid, tangible service for the Railroad. 
As one court long ago observed:

“The test by this statute (Elkins Act) is 
whether the carrier has transported the prop
erty at a less rate than that named in the 
tariff. In  determining this question no legiti
mate expense of doing the business by the 
carrier should be deducted. The carrier has 
a right to employ persons to solicit business, 
just as it has a right to employ clerks and 
employes of all kinds to do the business, 
and any payments for such a purpose can
not constitute a rebate, concession, or dis
crimination within the meaning of the 
act * * * ” United States v. Delaware, L.&W. 
RR, 152 F. 269, 273 (S.D.N.Y. 1907)

The Railroad would use its freight revenues 
to pay the broker’s commission in the same 
way it uses its freight revenues to pay its 
other expenses. Reference to the applicable 
tariff rates in paragraph 2.2 of the proposed 
Agreement, dealing with Broker’s Commis
sion is for the purpose of computing the 
amount of UTI’s Commission and is not in
tended nor construed by the parties as a 
discount, rebate or refund of tariff charges 
to UTI.

Petitioners emphasize that under the pro
posed service arrangement, at no time will 
the Railroad “refund” or “remit”  any of the 
rates, fares and charges to anyone. Since all 
tariff charges are paid through UTI and 
therefore UTI itself does not pay any tariff 
charges, there can be no “refund” of any of 
the charges to UTI. In  effect, UTI forwards 
the full tariff charges to the Raiiroad and 
thereafter the Railroad pays UTI its com
mission for services rendered according to 
the formula contained in the proposed Agree
ment. As a practical matter the forwarding of 
the collected tariff charges to the Railroad 
and the payment of the appropriate com
mission to UTI is proposed to be handled as 
a single transaction to expedite handling 
and avoid unnecessary, excessive paperwork 
and transfer of funds.
THE SEPARATE CONTRACTUAL RELATIONSHIP BE

TW EEN  U T I AND ITS CUSTOMERS IS NOT PART
OF THE SUBJECT MATTER OF TH IS  PETITION

Petitioners, by this Petition, seek an Order 
of this Commission declaring the lawfulness 
of the proposed service arrangement between 
the Railroad and UTI as described above. 
I t  is not intended by Petitioners to include 
as part of the subject matter of this Peti
tion, the separate contractual relationship 
between the unregulated broker (U TI) and 
its customers, i f  any exist. Consequently, Pe
titioners do not seek to include this latter 
relationship within the coverage of the de
claratory Order or exemption sought by this 
Petition. Nevertheless, in the interest of 
fu ll disclosure, a copy of a proposed type of 
Agreement which will be offered by Petitioner 
UTI to its customers is attached hereto as 
Appendix B.

THE PROPOSED SERVICE ARRANGEMENT MEETS THE
CRITERIA FOR A F IND ING  OF EXEM PTION UNDER
SECTION 12(1) ( b )  OF THE ACT

As an alternative to the declaratory Order 
sought by this Petition, Petitioners request 
that this, Commission find that the proposed 
service arrangement contemplated by Peti
tioners, be exempt from the provisions of 
Part I  of the Interstate Commerce Act, pur
suant to this Commission’s authority in

Section 12(1) (b) of the Act. Section 12(1) 
(b ) states in relevant part:

“ Whenever the Commission determines, 
upon petition by the Secretary or an inter
ested party or upon its own initiative, in 
matters relating to a common carrier by 
railroad subject to this part, after notice 
and reasonable opportunity for a hearing, 
that the application of the provisions of this 
part ( i ) to any person or class of persons, or 
(ii ) to any services or transactions by reason 
of the limited scope of such services or 
transactions, is not necessary to effectuate 
the national transportation policy declared 
in this Act, would be an undue burden on 
such person or class of persons or on inter
state and foreign commerce, and would serve 
little or no useful public purpose, it  shall, 
by order, exempt such persons, class of per
sons, services, or transactions from such pro
visions to the extent and for such period of 
time as may be specified in such order.”

Petitioners believe that application of the 
provisions of Part I  of the Act, by reason of 
the limited scope of the proposed service, is 
not necessary to effectuate the national 
transportation policy declared in the Act. 
Rather the implementation o f the proposed 
service will, of itself, effectuate the national 
transportation policy. Petitioners further 
believe that application of the provisions of 
Part I  would place an undue burden on 
Petitioners at the critical stage of initiation 
of this innovative transportation service and 
would serve little or no useful public pur
pose since both the shipping public which 
uses the transportation service and benefits 
from it, and the Railroad which provides the 
service to the public are protected. A deter
mination by this Commission that the pro
posed service arrangement is exempt from 
the provisions of Part I  of the Act, does not 
constitute a permanent finding since the 
Commission has the authority under Section 
12(1) (b) to revoke previously-granted ex
emptions.

Furthermore, as discussed above, whereas 
Congress has specifically included “broker” 
within the regulatory scheme applicable to 
common carriers by motor vehicle in Part I I  
o f the Act, Congress has made no such pro
vision for “brokers” of rail transportation 
services under Part I  o f the Act. This con
spicuous Congressional omission to include 
“ brokers” under Part I  of the Act, is entirely 
consistent with a determination by this 
Commission pursuant to Section 12(1) (b) 
that the proposed service arrangement con
templated by Petitioners is exempt from the 
application of the provisions of Part I  of the 
Act.

WHEREFORE, Petitioners respectfully re
quest that this Commission enter an appro
priate Order, declaring the lawfulness of the 
proposed service described herein or alterna
tively that this Commission, pursuant to 
Section 12(1) (b ) of the Interstate Com
merce Act, determine the proposed service 
arrangement to be exempt from the pro
visions of Part I  of the Act. Petitioners also 
hereby respectfully request that the Bureau 
o f Investigations and Enforcement be di
rected to participate in this proceeding and, 
i f  the Commission deems it  prudent in the 
public interest, to monitor the implemen
tation of this experimental transportation 
concept.

Respectfully submitted,
Chicago, Milwaukee, St. Paul and Pacific 

Railroad Co.
By T homas H. Ploss, Attorney for Peti

tioner, Chicago, Milkwaukee, St. Paul and 
Pacific Railroad Co., 516 West Jackson Boule
vard, Chicago, 111. 60606.

Unit-Trainship, Inc.
By Jacob Bloom, Attorney for Petitioner, 

Unit-Trainship, Inc., 221 North LaSalle 
Street, Chicago, 111. 60601.
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Before the Interstate Commerce 
Commission

Petition of Chicago, Milwaukee, St. Paul 
and Pacific Railroad Co. and Unit-Trainship, 
Inc. for an Order declaring the lawfulness of 
or a finding of exemption for a proposed ex
perimental piggyback train service.

Amendment to Petition for Declaratory 
Order/Request for Exemption

Supplementing the joint Petition for De
claratory Order Request for Exemption filed 
in this matter on May 5, 1977, Petitioners're
spectfully represent that this action is not a 
major Federal action significantly affecting 
the quality of the human environment within 
the meaning of the National Environmental 
Policy Act of 1969, and said petition is 
amended to request such finding, pursuant 
to 49 CFR § 1108.10.

Respectfully submitted,
Chicago, Milwaukee, St. Paul and Pacific 

Railroad Co.
By T homas H. Ploss, Attorney for Peti

tioner, Chicago, Milwaukee, St. Paul and 
Pacific Railroad Company, 516 W. Jackson 
Blvd., Room 888, Chicago, Illinois 60606.

Unit-Trainship, Inc.
By Jacob Bloom, Attorney for Petitioner, 

Unit-Trainship, Inc., 221 North LaSalle 
Street, Chicago, Illinois 60601.

Appendix A 
Draft Agreement

This Agreement, made this t____day of
__________ ___________ _ 1977, by and between
Chicago, Milwaukee, St. Paul and Pacific 
Railroad Co., a corporation of Wisconsin, 
hereinafter referred to as “Railroad,” and 
Unit-Trainship, Inc., a corporation of I ll i
nois, hereinafter "Broker” ;

Witnesseth,
That Broker as an independent contractor, 

on the terms hereinafter set forth, offers its 
services to Railroad, for the purpose of secur
ing to Railroad additional freight traffic to 
its lines; and

That Railroad is desiroiu of accepting the 
services of Broker for said purpose;

Wherefore, for and in the consideration of 
the sum of Ten Dollars ($10), and other good 
and valuable consideration, Railroad and 
Broker agree, the one with the other, as fol
lows:

T. BROKER’S UNDERTAKING

1.1. Broker agrees to use its best efforts to 
secure and provide to Railroad freight traffic 
moving on Railroad’s FAK rates east and 
westbound in an amount sufficient to load 
thirty (30) flatcars each with two loaded or 
empty trailers or containers, thrice weekly 
commencing with the week following the ex
ecution and delivey of this Agreement by 
Broker, and continuing. for 90 days there
after, to be transported by Railroad west
bound between Railroad’s Bensenville Yard, 
Illinois, and Railroad’s Black River Yard, 
Washington, and eastbound between Black 
River Yard, Washington, and Bensenville 
Yard, Illinois, on such schedules as shall be 
mutually agreed upon between Railroad and 
Broker.

1.2. Broker agrees to guarantee its per
formance under Paragraph 1.1 hereof by 
first posting with Railroad its performance 
bond (or other chose in action assigned to
Railroad) in the amount of $______  as a
condition precedent to the effectiveness of 
this Agreement. The amount of the above- 
stated performance bond required by Rail
road above is represented by Railroad to 
Broker and accepted by Broker as Railroad’s 
conclusive statement of the amount of Rail
road’s funds that are committed and ex

pended for the exclusive purpose of initiating 
the service for Broker as contemplated by 
this Agreement, and said performance bond 
shall expire with the net revenues (tariff 
charges less Broker’s commission as specified 
in Section 2.2 of this Agreement) received by 
Railroad pursuant to this Agreement equal 
to said amount. Thereafter, Broker agrees to 
submit to Railroad such evidence of its as
surance of payment to Railroad of Railroad’s 
invoices to Broker as shall be acceptable to 
Railroad.

1.3. In compliance with Sections 1.1 and
1.2 of the agreement broker guarantees to 
cause to be tendered to Railroad not less than
60 (but not more th an ____) loaded or empty
trailers/containers for - transportation by 
Railroad three times per week in a westerly 
direction from Bensenville Yard, Illinois to 
Black River Junction (Yard), Washington 
and like volume tendered three times per 
week for easterly handling by Railroad from 
Black River Junction (Yard), Washington to 
Bensenville Yard, Illinois.

1.4. For each such volume shipment Broker 
guarantees Railroad a minimum fixed 
amount of revenue as shown in Section 1.6
(A ) below. For each pair of loaded or empty 
trailers or containers offered Railroad over 60 
units, Railroad will receive, and Broker 
guarantees, a fixed amount as indicated in 
Section 1.6(B) below.

1.5. In  the event Railroad is unable to 
furnish Broker an adequate number of 
freight cars to accommodate 60 loaded or 
empty trailers or containers tendered by 
Broker on a given daily departure, the guar
anteed minimum specified in Section 1.6(A) 
below will be reduced by amounts as indi
cated in Sections 1.6(C) and 1.6(D) below. 
For the purposes of Sections 1.3 and 1.5 of 
this Agreement, the words “ tender” and 
“ tendered” are agreed to mean Broker’s stated 
willingness to perform its obligations under 
this Agreement, which Railroad agrees as as
sumed to be the case during the term of this 
Agreement except in the event o f inability 
to perform under this Agreement by reason 
o f the existence of a labor dispute (strike), 
fire, flood, adverse weather conditions, civil 
unrest, or other force majeure effectively pre
venting the parties hereto, or either of them, 
from performing their obligations under this 
Agreement.

1.6. Broker agrees to accept Railroad’s 
statement of its charges to Broker during the 
term of this Agreement on each Monday 
following the effectivenes of this Agreement 
as specified in Section 1.1 above in the follow
ing manner: (Note.)
(A ) Minimum charge for each

volume shipment, based upon
60 units (i.e. trailers or con
tainers gross 40,000 lb per unit,

„ or less)_______________________$---------
(B ) Plus additional charge for each

pair (2) of units tendered—  --------
(C) Less credit for each pair of

units not accommodated------  --------
(D) Less credit for failure to ac

commodate _________ ________  ____

Net charge to broker---------  --------
Note.—Charges (A ) and (B ) are subject to 

any future increases or decreases in Railroad’s 
published tariff rates or charges and will be 
reflected therein concurrently with the effec
tive date of such tariff change(s). Credits 
under (C ) and (D) above, will be adjusted 
proportionately.

n. railroad’s undertaking

2.1. Railroad agrees to provide, for the use 
of Broker, its trains, power, crews, and cars 
sufficient at all times to load, unload and 
accommodate the traffic generated by Broker, 
and to adhere to the terminal-to-terminal 
schedules agreed upon. Railroad agrees not

to accept traffic not identified by Broker as 
generated by Broker for transportation in 
such trains as are provided for Broker’s use. 
It  is further agreed, however, that the con
cept of Broker’s use does not embrace or in
clude any form of control by Broker over the 
operation of such of Railroad’s trains as are 
provided for the traffic generated by Broker 
pursuant to this Agreement, and all control 
over Railroad’s operations is specifically re
served exclusively to Railroad. In considera
tion of the guaranty of performance herein 
required of Broker, Railroad agrees that fail
ure of full performance on its part, except for 
cause beyond its control (as outlined in Sec
tion 1.5 hereof), shall result in credits to 
be allowed to Broker upon the following 
schedule:

Such credits may be deducted by Broker in 
the payment of Railroad’s invoices.

2.2. Railroad agrees to pay Broker, as its 
sole compensation for its services, sums of 
money equal to Ten Per Centum (10%) of 
the applicable tariff rate(s) applying to the 
revenue traffic carried by Railroad pursuant 
to this Agreement, and Twenty Per Centum 
(20%) of the tariff rate for revenue traffic 
offered Railroad by Broker which Railroad is 
unable to accommodate for transportation, 
provided however, that Broker shall not be 
entitled to any compensation based on empty 
trailers or containers tendered by Broker 
to satisfy Broker’s minimum guarantees 
hereunder.

III. M U TU AL COVENANTS AND AGREEMENT

3.1. While shipments are in the possession 
of Railroad, Broker shall have no liability to 
the shippers of the traffic tendered Railroad 
prusuant to Section 1.1 above for lost, dam
aged, stolen or delayed shipment, and Rail
road agrees that it will not look to Broker for 
subrogation of any claim by a shipper or 
Railroad for lost, damaged, stolen or de
layed shipment.

3.2. Railroad will accept individual bills of 
lading by persons not parties to this Agree
ment, and Broker agrees to identify its cus
tomers to Railroad and to submit to Railroad 
one comprehensive listing or manifest for 
each train of Broker-generated traffic dis
patched by Railroad at or before the time 
each train is dispatched. Such comprehen
sive listing or manifest shall include at least 
the following information:

(A ) Name and address of beneficial owner 
of each trailer or container on the train.

(B ) Total lading weight of each trailer or 
container on the train.

(C) Tariff reference including applicable 
rates and charges for each shipment on the 
train.

(D) Name o f the entity to which each 
trailer or container on the train may be 
released upon the arrival of the train at the 
terminal.
Railroad will then prepare necessary way
bill (s) to accompany the transportation of 
the .traffic from origin ramp facility to des
tination ramp facility.

3.3. Broker agrees to remit to Railroad 
sums in the amount specified in Section 1.6
above w ith in ____days of receipt of the
Section 1.6 statement, less its compensation 
as specified in Section 2.2 and less any ap
plicable credits aceuring pursuant to Sec
tion 2.1.

3.4. This Agreement shall extend for an 
initial term of Ninety (90) days from the 
date of its effectiveness as specified in Sec
tions 1.1 and 1.2 above, and may thereafter 
be renewed at the option of Broker for addi
tional 90-day periods by written notice to 
Railroad given not less than twenty days 
prior to the end of each such 90-day period, 
until the fifth anniversary o f the applicable 
effective date of this Agreement, whereupon 
this Agreement shall cease, determine, and 
expire unless further extended by mutual
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agreement of the parties hereto. This Agree
ment may be terminated or renegotiated at 
the instance of Railroad whether or not ex
tended in the event that the tariff rates and 
charges, under which traffic contemplated by 
this Agreement moves, are reduced Fifteen 
Per Centum (15%) or more from the level 
existing on the effective-date of this agree
ment; Railroad shall notify Broker upon 
the effectiveness of such tariff reduction, and 
Broker agrees promptly to meet with Rail
road to attempt to renegotiate the terms of 
this Agreement, and the parties agree in 
such event to bargain in good faith towards 
a renewal of this Agreement. I f  the parties 
hereto cannot agree on mutually satisfactory 
terms further to extend the term of this 
Agreement, this Agreement shall cease, de
termine, and expire with the effective date 
o f the tariff reduction.

3.5. This Agreement spells out the entirety 
of the understandings and agreements made 
between the parties hereto and these parties 
agree that no other. agreements or under
standings written or oral, survive the exe
cution of this Agreement. It  is agreed by the 
parties hereto that this Agreement is not 
intended to be a third-party beneficiary 
Agreement.

3.6. Broker and Railroad each warrant, the 
one to the other, that the signatures appear
ing below attesting to the execution of this 
Agreement are those of their duly authorized 
officers and each waives any objection to the 
effectiveness of this Agreement as ultra vires 
the corporate authority of Broker and Rail
road or as improperly executed.

3.7. I f  Broker fails to arrange for trans
portation by Railroad o f the frill amount of 
traffic specified in Sections 1.1 and 1.3 above, 
and if within any consecutive 15 day period, 
the traffic tendered shall aggregate less than 
50% of the minimum amount, unless such 
tender shall be excused pursuant Section 1.5 
hereof, Railroad may in its discretion declare 
this Agreement terminated. In such event, 
Railroad shall have not further obligation to 
furnish the service contemplated herein. 
Should Railroad waive any breach, such 
waiver shall not act as a waiver of any other 
provision o f this Agreement and shall not 
be considered precedent for any later breach.

3.8. In  the event that Railroad shall fail 
to provide the services required by Broker 
to accommodate the traffic tendered by 
Broker hereunder, and i f  within any con
secutive fifteen day period such failures shall
affect an aggregate o f --------% or more of
the traffic so tendered unless such failure 
shall be excused pursuant to Section 1.5 here
of, Broker shall have the right, by notice in 
writing, to declare this Agreement termi
nated. In  such event, Broker shall have no 
further obligation to tender traffic as con
templated herein.

IV . CONSTRUCTION AND APPLICATION

4.1. The parties hereto agree that this 
Agreement contemplates and is to be con
strued as intending volume trailer/container 
movements o f 60 or more units but in no case
more th an_*___units, to be transported by
Railroad subject to existing Railroad rates 
and charges applicable on Freight. All Kinds, 
between Chicago and Seattle/Tacoma, Wash- 
ington/Portland, Oregon, currently pub
lished in tariffs lawfully on file with the In
terstate Commerce Commission and ship- 
pers/receivers of such freight will be gov
erned by all such publications, and nothing 
in this Agreement shall be construed as 
abrogating, altering, or changing any exist
ing rate lawfully on file with said Commis
sion, except as may be provided for in this 
Agreement.

4.2. In  the event that on any date sched
uled for the departure of a train on any 
route provided for herein, Broker shall ten
der more than the maximum number of 
trailers or containers specified in the preced
ing Section 4.1 and if  Railroad shall be un
able to accommodate such excess on the unit 
train dedicated to Broker hereunder, Rail
road agrees that it  will use its best efforts 
to transport such excess trailers or contain
ers, on Railroad’s earliest available mother 
regularly scheduled trains to the same des
tination point, if such other trains shall be 
scheduled, and do in fact depart, prior to 
the next scheduled train pursuant to the 
schedules arranged for Broker under Section
1.3 hereof. Railroad shall compensate Broker 
for such excess trailers or containers so ac
commodated, in the same manner provided 
in Sections 1.6 and 2.2 hereof, provided how
ever, that neither the penalties specified in 
Sections 2.1 and 2.2, nor the default pro
visions of Section 3.8 shall be applicable to 
the handling of such excess trailers or con
tainers.

4.3. This Agreement shall be construed in 
case of dispute in accordance with Section
4.1 above and the laws of the United States 
and the State of Illinois.

4.4. In  the event this Agreement is found 
to be unlawful in any respect by the Inter
state Commerce Commission or any court of 
competent jurisdiction, this Agreement shall 
be considered as terminated and o f no fur
ther force and effect between the parties 
hereto and neither party shall have any 
right against the other hereunder.

4.5. All notices to Railroad required here
in shall be addressed to:
Vice President—Traffic, Chicago, Milwaukee,

St. Paul and Pacific Railroad Co., 516 West
Jackson Boulevard, Chicago, Illinois 60606.
All notices to Broker required herein shall 

be addressed to:
President, Unit-Trainship, Inc., 500 North

Mannheim Road, Hillside, Illinois 60161.
Done at Chicago, Illinois th is ______ day

o f ______________________ 1977.
For the Broker:

For Railroad:

A p p e n d i x  B
AGREEMENT

This agreement, made this_day o f________
______ ____, 1977, by and between Unit-
Trainship, Inc., an Illinois corporation, here
inafter sometimes referred to as UTI and
_______________________ hereinafter sometimes
"referred to as Shipper.

W ITNESSETH

Whereas UTI has entered into agreements
with the ________________ ._____ Railroad,
hereinafter referred to as Railroad, and other 
railroads, pursuant to which such railroad or 
railroads, have agreed to make available 
TOFC or COFC train service to UTI, for 
freight train or trains operating on one or 
more routes as outlined in the Appendix 
hereto.

Whereas it is the purpose of the UTI unit 
train service to be able to provide for ship
pers a more efficient freight service operating 
on a stipulated and rigidly maintained 
schedule with, as near as possible, no stops 
for drop-off or pick-up, so that a true 
through train may be operated exclusively 
for the benefit of Shipper and other shippers 
who have likewise entered into agreements 
with UTI for such service; and

Whereas Shipper is engaged in the busi
ness of forwarding or consolidating and ship
ping trailers or containers over one or more 
of the routes along which UTI may be op
erating its unit trains, and Shipper is de
sirous of using UTI’s freight trains on one 
or more of said routes, upon the terms and 
conditions hereinafter set forth,

Now, therefore, for and in consideration of 
the sum of Ten Dollars ($10.00) and the mu
tual promises and undertakings herein pro
vided for, and other good and valuable con
siderations, UTI and Shipper, agree as 
follows:

I. TJTI’S UNDERTAKING

1.1 Inasmuch as the program for the unit 
train service is a relatively new one, it is 
understood and agreed that the initial sched
ule outlined in the Appendix hereto is on a 
“ trial”  nature. After a reasonable test period, 
appropriate adjustments may be required to 
reflect actual performance records.

1.2 When UTI is prepared to inaugurate 
unit train freight service to one or more other 
routes, appropriate details of schedules will 
be added to this Agreement by written Ap
pendix executed by UTI and delivered to 
Shipper.

1.3 UTI represents that its agreements 
with the railroad or railroads to provide the 
service contemplated in this Agreement, stip
ulate that the respective railroads shall pro
vide its trains, power, crews and cars suffi
cient to load, unload and accommodate the 
traffic generated by UTI within the- limits 
therein set forth, and to adhere to the 
terminal-to-terminal schedules agreed upon. 
The Railroad also agrees not to accept, for 
shipment on UTI’s train, traffic not identified 
as being traffic concerning which UTI has 
contracted for with Shipper. However, the 
furnishing o f such unit train for U TI’s use 
as herein contemplated, does not include any 
form of control by UTI over the operation 
of the train. All such control over the op
eration of the train is specifically reserved 
exclusively to the Railroad. Accordingly, UTI 
shall have no liability to the Shipper for any 
traffic tendered to the railroad pursuant 
hereto, for lost, damaged, stolen or delayed 
shipments. These claims are handled by 
Shipper directly with Railroad.

1.4 The undertaking on the part of UTI
hereunder to Shipper is limited to a guaran
tee of a minimum o f ______ flat cars on each
unit train reserved for UTI. In  the event 
that on any date schedule for the departure 
of a train on any route provided for herein, 
Shipper shall tender more than the number 
of trailers contracted for between Shipper 
and UTI hereunder, or shall tender more than 
the maximum number of trailers or contain
ers than can be accommodated on such train, 
UTI agrees that it will use its best efforts 
to cause the Railroad to transport such excess 
trailers or containers, on the Railroad’s ear
liest available other regularly scheduled 
trains to the same destination point, i f  such 
other trains shall be scheduled, and do in fact 
depart, prior to the next scheduled train 
pursuant to the schedules arranged for U TI’s 
trains.

1.5 The undertaking on the part of UTI 
relates to the transportation of trailers or 
containers, by the applicable Railroad, sub
ject to the Railroad’s existing rates and 
charges applicable on Freight all kinds, pub
lished in tariffs lawfully on file from time to 
time, with the Interstate Commerce Commis
sion. Shipper will be governed by all such 
publications and nothing in this Agreement 
shall be construed as abrogating, altering or 
changing an existing or future rate lawfully

:on file with said Commission, nor in any way 
abrogating, altering, or -violating any pro-
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vision, of law or any regulation applicable to 
the transactions contemplated in this Agree
ment.

n .  f o r w a r d e r ’s  u n d e r t a k i n g

2.1 Shipper hereby guarantees to tender to
Railroad not less th a n --------containers or
trailers on each of the days upon which U TI’s 
unit trains shall operate dining the term of 
this Agreement on the route or routes desig
nated in the Appendix hereto, and pursuant 
to the provisions of paragraphs 1.3, 1.4, and
1.5 hereof.

2.2 Shipper will prepare its own bills of 
lading for all shipments tendered to Railroad, 
as aforesaid, and will further identify each 
such shipment, in a suitable manner, as being 
attributed to the UTI unit train.

2.3 Shipper agrees to pay to UTI, an 
amount equal to Railroad’s published tariff 
for each such trailer or container times the 
number of trailers or containers tendered, but 
in no event shall Shipper pay for less than
______ trailers or containers for each UTI
unit train which shall operate as provided 
for in paragraph 1.4 hereof. Such minimum 
payment shall be paid whether or not Shipper 
shall tender such minimum number of trail
ers or containers for each such unit train.

2.4 The payments^ required pursuant to 
paragraph 2.3 shall be made by Shipper 
within three (3) days of the date upon which 
Shipper shall tender trailers or containers to 
Railroad; and in the case of the failure to 
tender the guaranteed number of trailers, 
within three (3) days from the date that each 
such unit train shall depart. In the event 
that UTT shall establish a program at a bank 
for the purpose of receiving payments from 
Shipper, as may become payable hereunder, 
Shipper agrees to establish an appropriate 
account at such bank and to direct such bank 
to honor drafts thereon drawn by UTI sup
ported by copies of Shipper’s bills of lading 
evidencing trailers or containers tendered to 
Railroad for shipment for UTI’s account.

2.5 In the event that UTI shall notify 
Shipper of the inauguration of any addi
tional routes other than as described in this 
Agreement, and if  Shipper shall have trailers

or containers for shipment on such route or 
routes, then Shipper shall tender such ship
ments to the appropriate Railroad for trans
portation on U TI’s unit trains and all of the 
provisions of this Agreement shall become 
applicable to such shipments and such route 
or routes.

TTT m u t u a l  c o v e n a n t s  a n d  a g r e e m e n t s

3.1 This Agreement shall extend for an
initial term o f _____________from the effec
tive date of the aforesaid agreement between 
UTI and Railroad. UTI has the right there
under to renew its agreement with the Rail
road at its sole option for successive periods 
until the fifth anniversary. of the effective 
date thereof. Each such renewal shall auto
matically renew this Agreement between UTI 
and Shipper. In the event of the termination 
of U TI’s agreement with Railroad as therein 
provided, this Agreement shall automati
cally terminate.

3.2 In the event that Shipper shall fail:
a. To tender the minimum guaranteed 

number of trailers or containers as specified 
in paragraphs 2.1 and 2.3, as may be appli
cable; and even though Shipper shall make 
payment for the minimum guaranteed num
ber of units, nevertheless if within any con
secutive fifteen day period, Shipper shall 
fail to tender the minimum number of units; 
or

b. To extend its guaranteed minimum per
formance to ah increased number of unit 
trains on the route or routes specified in any 
appendix hereto, or to use the additional 
routes as provided in paragraphs 1.2 and 2.5; 
or

c. To make payment for either the mini
mum guaranteed units or the actual units 
shipped over and above the minimum, as 
provided in paragraphs 1.4, 1.5, 2.3 and 2.4 
hereof; or

d. To abide by each of the undertakings 
herein made by Shipper, then, in each such 
event, UTI shall have the right in. its sole 
discretion to declare this Agreement termi
nated by notice to Shipper, in writing, speci
fying the date of such termination.

3.3 The words “ tender” and “ tendered” 
as used herein, are agreed to mean Shipper’s

performance of its obligations hereunder, ex
cept in the event of Shipper’s inability to 
perform by reason of the existence of a strike 
affecting either Railroad or Shipper, fire, 
flood, adverse weather conditions rendering 
performance impossible, civil unrest, or other 
force majeure effectively preventing either 
Shipper or Railroad from performing their 
respective obligation^ under this Agreement.

IV. CONSTRUCTION AND APPLICATION

4.1 This Agreement spells out the entire
ty of the understandings and agreements 
made between the parties hereto and these 
parties agree that no pther agreement or un
derstandings, written or oral, survive the 
execution of the Agreement.

4.2 UTI and Shipper each warrant that 
the signatures appearing below attesting the 
execution of this Agreement are those of 
their respective fully authorized officers and 
each waives any objection to the effective
ness of this Agreement as ultra vires the 
corporate authority of UTI or Shipper, or 
as improperly executed.

4.3 This Agreement shall be construed 
in case of dispute in accordance with the 
laws of the United States and the State of 
Illinois.

4.4 In the event that this Agreement or 
any integral provision thereof is found to 
be unlawful by the Interstate Commerce 
Commission or by any Court of competent 
jurisdiction, this Agreement shall be con
sidered as terminated and of no further force 
and effect between the parties hereto, and 
neither party shall have any right against 
the other hereunder.

Dated at Chicago, Illinois, th is_day of
______________1977.

U n i t  T r a i n s h i p , I nc . (U T I).
B y -------------------- ____________

President
______________________ _ Shipper.

President
[FR Doc.77-23572 Filed 8-15-77;8:45 am]

FEDERAL REGISTER, VOL. 42, NO. 158— TUESDAY, AUGUST 16, 1977



41348

sunshine act m eetings
This section of the FEDERAL REGISTER contains notices of meetings published under the "Government in the Sunshine Act” (Pub. L. 94-409), 

5 U.S.C. 552b(e)(3).

CONTENTS
Items

Commodity Credit Corporation.^ 1
Federal Communications Commis

sion ___________________________ 2,3
Federal Election Commission____ 4
Occupational Safety and Health

Review Commission__________   5
Uniformed Services University of

the Health Sciences___________  6
Civil Service Commission____ ____ 7

1
COMMODITY CREDIT CORPORA
TION.
TIME AND DATE: 2:00 p.m., August 23, 
1977.
PLACE: Room 218-A, Administration 
Building, UJS. Department of Agricul
ture, Washington, D.C.
STATUS: Open Meeting.
MATTERS TO BE CONSIDERED:

1. Minutes of CCC Board meeting on 
June 1,1977.

2. Docket SCP 109a, Amendment 1 re: 
1977 gun naval stores purchase program.

3. Docket SCP 31a re: 1977-crop pea
nut loan and purchase program.

4. Docket HCY 167, Revision 2 re: Pro
gram to finance the purchase or con
struction of farm storage and drying 
equipment for agricultural commodities.

5. Docket SCO 30 9re: Research proj
ect—tobacco storage insect control.

6. Memorandum pursuant to Docket 
CZ 200, Revision 4, as amended, re: Com
modities available for sale to foreign 
governments, international organiza
tions and relief organizations during fis
cal year 1977.

7. Docket SNP 307, Amendment 1 re: 
Fiscal year 1977 commodity purchases 
and donations.

8. Docket SNP 307, Amendment 2 re: 
Fiscal year 1977 commodity purchases 
and donations.

9. Docket CZ 266, Resolution No. 15 re: 
Commodities available for Public Law 
480 during Fiscal year 1978.
CONTACT PERSON FOR MORE IN 
FORMATION:

Bill Cherry, Acting Secretary, Com
modity Credit Corporation, Room 202- 
W, Administration Buliding, U.S. De
partment of Agriculture, Washington, 
D.C. 20013, telephone 202-447-7583. 

[S -l 107-77 Filed 8-12-77;9:38 am]

2
FEDERAL COMMUNICATIONS COM
MISSION.
TIME AND DATE: 9:30 a.m., Thursday, 
August 18, 1977.
PLACE: Room 856, 1919 M Street NW„ 
Washington, D.C.
STATUS: Open Commission Meeting. 
MATTERS TO BE CONSIDERED: 

Agenda, Item No., and Subject 
Hearing—1—Motions to consolidate proceed

ings on the applications of Wayne J. 
Franco for renewal of citizen band radio 
station license and for amateur radio and 
novice class operator licenses in Des 
Moines, Iowa (Docket Nos. 21184 and 
21306).

General— 1—Public Notice relating to dele
tion of Commission supervised amateur 
morse code sending tests.

CONTACT PERSON FOR MORE IN 
FORMATION:

Samuel M. Sharkey, FCC Public In
formation Officer, telephone number 
202-632-7260.
Issued: August 11,1977.

(S - l l04-77 Filed 8-11-77; 1:59 pm]

3
FEDERAL COMMUNICATIONS COM
MISSION.
TIME AND DATE: Follows 9:30 a.m. 
Open Meeting, Thursday, August 18, 
1977.
PLACE: Room 856, 1919 M Street NW., 
Washington, D.C.
STATUS: Closed Commission Meeting. 
MATTERS TO BE CONSIDERED: 

Agenda, Item  No., and Subject 
Hearing— 1—Motion for extension of time to 

file an amendment in the Bardstown, Ken
tucky comparative FM broadcast proceed
ing (Docket No. 21241).

Hearing—2—Appeal from Order of Adminis
trative Law Judge and motion to strike in 
the Rochester and Cheektowaga, New York, 
renewal proceeding (Docket Nos. 20791 and 
20792).

CONTACT PERSON FOR MORE IN 
FORMATION:

Samuel M. Sharkey, FCC Public In
formation Officer, telephone number 
202-632-7260.
Issued: August 11,1977.

[S -l 105-77 Filed 8-11-77; 1:59 pm]

4
FEDERAL ELECTION COMMISSION.
DATE AND TIME: Thursday, August 18, 
1977.
PLACE: 1325 K  Street NW.’ Washington, 
D.C.
STATUS: Portions of this meeting will 
be open to the public and portions will 
be closed to the public.
MATTERS TO BE CONSIDERED :
'  P ortions O pen  to th e  P ublic

I. Future Meetings.
II. Correction and Approval of Minutes— 

August 8,1977.
HI. Advisory Opinions—AO 1977—29.
IV. Appropriations and Budget.
V. Pending Legislation.
VI. Liaison with Other Federal Agencies. 
VH. Pending Litigation.
VIH. Report on Section 439— State Filings.
IX. Commission Procedures for Respond

ing to Congressional Requests—Commission 
Memorandum No. 1422.

X. Routine Administrative Matters.

P ortions Closed to the  P ublic  
E xecutive  Session )

Audit Matters, Compliance, Personnel.

PERSON TO CONTACT FOR INFOR
MATION:

David Fiske, press officer, téléphoné 
202-523-4065.

[S -l 106-77 Filed 8-11-77:3:36 pm]

5
OCCUPATIONAL SAFETY AND 
HEALTH.
REVIEW COMMISSION.
TIME AND DATE: 9:00 a.m., August 18, 
1977.
PLACE: Room 1101, 1825 K  Street NW., 
Washington, D.C.
STATUS : This meeting is subject to be
ing closed by a vote of the Commissioners 
taken at the beginning of the meeting. 
MATTERS TO BE CONSIDERED: Dis
cussion of specific cases in the Commis
sion adjudication process.
CONTACT PERSONS FOR MORE IN 
FORMATION:

Mrs. Nori Heuberger or Ms. Lottie 
Richardson, 202-634-7970.
Date: August 12, 1977.

[S -l 108-77 Filed 8-12-77; 10:41 am]
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6
UNIFORMED SERVICES UNIVERSITY 
OF THE HEALTH SCIENCES.
TIME AND DATE: August 26, 1977, 8:30 
a.m.
PLACE: Uniformed Services University 
of the Health Sciences, 4301 Jones Bridge 
Road, Bethesda, Maryland 20014 (Rooms 
131 and 265).
STATUS: Open.
MATTERS TO BE CONSIDERED:

8:30 M eeting— Educational A ffairs 
Com m ittee

(1) Report: Applications/Process, Classes 
of 1981 and 1982; (2) Report: Status of 
Graduate Education Program; (3) Report: 
Non-Citizen Participation in Graduate Pro
gram; (4) Report: Liaison Committee for 
Medical Education Visit and Report; (5) Re
port: Faculty Status; (6) Action: Proposed 
New Faculty; (7) Action: Salary Approval; 
(8) Report: Tax Deferred Annuities.

8:30 M eeting— A dm inistrative  A ffairs 
Co m m ittee

(1) Action: USUHS Participation in Na
tional Naval Medical Center Retrofit;- (2) 
Report: Naval Facilities Military Engineering

Command Construction Report; (3) Report: 
USUHS Funds Obligation Status FY  77; (4) 
Action: 1979 Budget.

9:30 M eeting— B oard of R egents

(1) Report: Educational Affairs Commit
tee; (2) Report: Administrative Affairs Com
mittee; (3) Report: President (Acting) (a) 
Action: Faculty Appointments, approval; 
(b ) Action: Retrofit of Naval Hospital; (c) 
Action: 1979 Budget, approval; (d ) Action: 
Salary Approval; (e ) Action: General Proce
dures and Delegations of the Board o f Re
gents; ( f )  Report: Review of Correspondence. 

New Business.

SCHEDULED MEETINGS: December 
11-12, 1977.
CONTACT PERSON FOR MORE IN 
FORMATION:

Tor Richter, Capt., MC USN, Executive 
Secretary of the Board, AC 202-227- 
1990.

[S -l 109-77 Filed 8-12-77; 10:51 am]

7
CIVIL SERVICE COMMISSION
AGENCY HOLDING MEETING: Ctvfl 
Service Commission.

TIME AND DATE OF MEETING: 3 p.m„ 
Wednesday, August 17, 1977.

PLACE: Commissioners’ Meeting Room, 
Room 5H09 (fifth floor), 1900 E Street, 
N.W., Washington, D.C.

STATUS: Closed.

MATTERS TO BE DISCUSSED: Nego
tiations with insurance carrier under sec
tion 890.204 of the Federal Employees 
Health Benefits Regulations.

CONTACT PERSON FOR MORE IN 
FORMATION:

Georgia Metropulos, Office of the Ex
ecutive Assistant to the Commission
ers (202-632-5556).

C iv il  Service Co m m issio n , 
James C. Sp r y ,

Executive Assistant 
to the Commissioners.

(8-1119 Filed 8-15-77; 11:00 am]
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DEPARTMENT OF JUSTICE
Bureau of Prisons

[  28 CFR, Parts 540, 541, 548, and 551 ]
CONTROL, CUSTODY, CARE, TREATMENT, 

AND INSTRUCTION OF INMATES
Proposed Rulemaking and Request for 

Comments
AGENCY: Bureau of Prisons, Justice. 
ACTION : Proposed rules.
SUMMARY : This document contains 
proposed rules relating to the eontrol, 
custody, care, treatment, and instruction 
of Federal prison inmates. This docu
ment represents the Bureau of Prisons’ 
initial publication of these particular 
rules in the F ederal R egister and is in
tended to give the public notice and op
portunity to comment on all rules in this 
area, not just on changes from prior 
policy.
COMMENT DATES: Comments must be 
received on or before September 30,1977.
FOR FURTHER INFORMATION CON
TACT:

Curtis Sitterson, phone number 202-
724-3062.

SUPPLEMENTARY INFORMATION: 
Pursuant to the rulemaking authority 
vested in the Attorney General in 18 
U.S.C. 552(a) and delegated to the Di
rector of the Bureau of Prisons in 28 CFR 
0.96 (t ), notice is hereby given that the 
Bureau of Prisons intends to publish in 
the F ederal R egister, as proposed rules, 
those regulations which generally govern 
the control, custody, care, treatment, and 
instruction of inmates in Federal correc
tional institutions administered by the 
Bureau of Prisons.

The regulations according to which 
the Bureau of Prisons manages inmates 
in Federal correctional institutions are 
presently contained in Policy Statements 
and Operations Memoranda which have 
been made available to inmates in each 
institution’s inmate law library and to 
members of the general public upon re
quest. Most of these regulations have 
not been published in the Code of Fed
eral Regulations.

While the Bureau of Prisons has fre
quently received and considered com
ments from the public relating to Bureau 
regulations, there has not been a syste
matic process whereby these comments 
are solicited and considered before regu
lations take effect. This publication proc
ess will afford interested persons addi
tional notice of Bureau regulations and 
proposed regulations and will create a 
formal process for solicitation and con
sideration of comments.

The Bureau of Prisons does not, how
ever, intend to publish regulations which 
relate exclusively to the following:

(1) Employment or personnel policies 
with respect to Bureau of Prisons em
ployees; and

(2) Internal management policies and 
nonsubstantive interpretations, such as 
administrative staff manuals, procure

ment and budget procedures, record 
keeping and reporting requirements, and 
instructions issued to implement those 
regulations which are published.

On May 23,1977, the Bureau of Prisons 
published its first group of proposed rules 
(see 40 FR 26334 et seq.). Comments 
from the public- concerning those pro
posals are now being considered. In  this 
issue of the F ederal R egister, the Bu
reau of Prisons has published proposed 
regulations which relate most directly 
to the following :

(1) Telephone Rules and Require
ments of Inmates.

(2) Dress and Grooming of Inmates.
(3) Religious Practices and Observ

ances of Inmates.
(4) Controlled Unit Programs.
(5) Inmate Manuscripts.
(6) Inmate Organizations.
In  future issues of the F ederal R eg

ister  the Bureau of Prisons will publish 
(other) regulations which relate to the 
control, custody, care, treatment, and 
instruction of inmates.

Interested persons may participate in 
this proposed rulemaking by submitting 
data, views, or arguments in writing to 
the Bureau of Prisons, Room 665, 320 1st 
Street NW., Washington, D.C. 20534. 
Comments received before September 30, 
1977, will be considered before final ac
tion is taken on these proposals. Copies 
of all written comments received will be 
available for examination by interested 
persons at the Bureau of Prisons, Room 
665, 320 1st Street NW., Washington, 
D.C. 20534. The proposals may be 
changed in light of the comments re
ceived. No oral hearings are contem
plated.

In  consideration of the foregoing, it is 
proposed the following be added to 28 
CFR Chapter V: Parts 540, 541, 548, and 
551 as set forth below :
PART 540— CONTACT WITH PERSONS IN 

THE COMMUNITY 
Subpart I— Inmate Telephone Use

Sec.
540.140 Purpose and scope.
540.141 Monitoring of inmate telephone

calls.
540.142 Inmate telephone calls to attorneys.
540.143 Responsibility for inmate mis

use of telephones.
540.144 Expenses of inmate telephone use.
540.145 Telephone calls for inmates in dis

ciplinary segregation.
540.146 Telephone calls for inmates in ad

mission, holdover status, and for 
unsentenced inmates.

A u t h o r i t y  : 18 U.S.C. 4001, 4042, 4081, 4082, 
4161-4166, 5015, 5039; 28 U.S.C. 509; 28 CFR 
0.95-0.99.

Subpart I— Inmate Telephone Use 
§ 540.140 Purpose and scope.

An inmate may call a person of his 
choice outside the institution on a tele
phone provided for that purpose. In
mate telephone use is subject to limita
tions and restrictions which the Warden 
determines are necessary to insure the 
security, good order, and discipline of the 
institution and to protect the public. The 
Warden shall establish procedures and 
facilities for inmate telephone use. The

Warden shall permit an inmate who has 
not been restricted from telephone use 
under § 540.143 to make at least one tele
phone call each three months.
§ 540.141 Monitoring of inmate tele'; 

phone calls.
The Warden may direct that inmate 

telephone calls be monitored to provide 
for the security, good order, and disci
pline of the institution and to protect the 
public.
§ 540.142 Inmate telephone calls to 

attorneys.
The Warden may not apply frequency 

limitations on inmate telephone calls to 
attorneys when the inmate demonstrates 
that communication with attorneys by 
correspondence, visiting, or normal tele
phone use is not adequate.
§ 540.143 Responsibility for inmate mis

use o f telephones.
The inmate is responsible for any mis

use of the telephone. The Warden shall 
refer incidents of unlawful inmate tele
phone use to law enforcement authorities. 
I f  an inmate violates the institution’s 
telephone regulations, the Warden may 
direct that the inmate’s telephone privi
leges be suspended or that other appro
priate disciplinary action be taken.
§ 540.144 Expenses of inmate telephone 

use.

An inmate is responsible for the ex
pense of inmate telephone use except that 
the Warden may direct the government 
to bear the expense of inmate telephone 
use under compelling circumstances such 
as when an inmate has lost contact with 
his family or has a family emergency.
§ 540.145 Telephone calls for inmates 

in disciplinary segregation.
The Warden shall allow an inmate in 

disciplinary segregation to make phone 
calls to the greatest extent practical.
§ 540.146 Telephone calls for inmates 

in admission, holdover status, and for 
unsentenced inmates.

To the greatest extent practical each 
inmate in admission, holdover status, or 
who is unsentenced shall be permitted 
to make telephone calls. Normally an in
mate in holdover status who is scheduled 
for transfer may not make a telephone 
call prior to the transfer. An inmate who 
is unsentenced shall be allowed to make 
telephone calls to family members and 
to his attorney of record when there is 
evidence that other means of communi
cation are inadequate because of time.

PART 541— INMATE DISCIPLINE AND 
SPECIAL HOUSING UNITS 

Subpart D— Control Unit Programs
Sec.
541.50 Purpose and scope.
541.51 Approval.
541.52 Criteria for selection.
541.53 Programs.
541.54 Classification review.
541.55 Release.

Authority: 5 U.S.C. 301; 18 U.S.C. 4001, 
4042, 4081, 4082, 4161-66, 5015, 5039; 28 U.S.C. 
509, 510; 28 CFR 0.95-0.99.
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Subpart D— Control Unit Programs 
§ 541.50 Purpose and scope.

(a) The Bureau of Prisons establishes 
Control Unit Programs designed to sep
arate those inmates, whose behavior 
seriously disrupts the orderly operation 
of an institution, from inmates who wish 
to participate in regular institution pro
grams. The Warden shall provide within 
a control unit humane living conditions 
and an opportunity to engage in self- 
improvement activities. An inmate 
placed in a control unit remains in the 
unit as long as a definite need for separa
tion is demonstrated.
§ 541.51 Approval.

Recommendations for transfer to Con
trol Unit Programs may be initiated by 
the appropriate staff or the Institution 
Discipline Committee, who shall then 
refer the recommendation to the War
den. Those inmates recommended by the 
Warden shall be referred to the Regional 
Director who may approve or disapprove 
the recommendations for transfer. I f  ap
proved, the recommendation shall be 
forwarded to the Assistant Director, Cor
rectional Programs Division, who shall 
make a final decision approving or dis
approving the transfer. The Assistant 
Director, Correctional Programs Divi
sion, shall make all final decisions con
cerning removal from the Control Unit 
Program and any change in the Unit’s 
programs.
§ 541.52 Criteria for selection.

(a) An inmate is classified for a con
trol unit if he meets the following cri
teria:

(1) The inmate poses a serious threat 
to other inmates or staff if allowed to re
main in the general population (e.g., by 
repeated acts or threats of an assaultive 
nature, escapes or attempted escapes).

(2) The inmate is ordinarily in segre
gation.

(3) The inmate shows little or no 
mental and no major physical disabilities.

(b) A  protection case, such as an in
formant, aggressive homosexual, etc., is 
not ordinarily considered for a control 
unit unless he meets all 'of the general 
criteria described in paragraphs 1, 2, and 
3 of this section.

§ 541.53 Programs.
(a) Minimum guidelines for an inmate 

program are as follows:
(1) Each program consists of three 

levels.
(2) Each successive level provides in

creased privileges and responsibilities, 
offers some advantage to the participant, 
and creates an incentive to advance.

(3) Each inmate entering the program 
shall start on the lowest level and pro
gress through the levels.

(4) Each unit team shall decide, based 
on the achievement of clearly observ
able goals/ when an inmate is ready to 
move to another level, subject to review 
of the Warden.

(5) Standards for all levels may not be 
less than that of segregation (See 
§ 541.20).

FEDERAL

(b) The following are minimum pro
grams acceptable to form a control unit:

(1) Education. The Warden shall 
assign to a member of the education 
staff the responsibility for developing 
educational programs in the unit. Staff 
shall make these education programs 
available to inmates during evenings and 
weekends. Staff shall provide study 
courses for all levels of academic needs 
in compliance with § 544.30 of this 
chapter.

(2) Legal. The unit shall provide legal 
materials as required by § 541.54.

(3) Counseling. Personnel assigned to 
the unit are trained in these skills. Unit 
Managers shall continuously monitor and 
evaluate counseling efforts.

(4) Work. The Warden shall estab
lish an industry or other work program 
that is custodially suitable.

(5) Visiting. In some instances, par
ticularly where an inmate in the unit is 
a threat to'the lives of others, special con
trolled visiting facilities may be neces
sary.

(6) Correspondence. See § 540.10 of this 
chapter.

(7) Religion. Chaplains shall visit the 
unit on a regular basis and provide 
religious programming as provided in 
Part 548 of the chapter.

(8) Recreation. Staff shall arrange a 
minimum of two hours weekly for recrea
tion and exercise out of the cell. Where 
group activities are possible, this provi
sion may be extended and become a part 
of the level rewards system. Various table 
games and exercise material may be pro
vided which do not disrupt the good order 
of the institution.

(9) Leisure activities. In addition to the 
regular period of physical exercise, staff 
shall make available other cultural or 
leisure activities.

(10) Commissary. Purchase of items 
shall be guided by custodial considera
tions. Staff shall regulate the degree of 
commissary participation by level as

signments as an incentive for participa
tion in other program areas.

§ 541.54 Classification review.
Staff shall conduct classification re

view of inmates in the unit in accordance 
with Part 524 of this chapter. The unit 
team shall review each case at least 
monthly and document this by recording 
any positive and negative changes. Unit 
staff shall conduct additional personal 
interviews at specified, frequent intervals, 
and shall record findings or observations 
in the inmate’s record.

§ 541.55 Release.
An inmate shall be released from the 

unit when staff find that he no longer 
poses the degree of threat to others 
which existed when he was admitted to 
the unit, and he is ordered released by 
the Assistant Director, Correctional Pro
gram Division, upon the recommenda
tion of the staff. An inmate may be re
leased from the unit in any of the follow
ing ways:

(1) An inmate may be returned to the 
institution from which he was originally 
transferred.
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(2) An inmate may be transferred to 
another institution which may differ sig
nificantly in its degree of controls.

(3) An inmate may be placed directly 
into the general population of the insti
tution in which the control unit is 
located.

PART 548— RELIGIOUS PROGRAMS
Subpart B— Religious Beliefs and Practices 

Sec.
548.10 Purpose and scope.
548.11 Procedures.
548.12 Diet.
548.13 Rescheduling to observe religious

holidays, services, meetings and 
activities.

Authority : 18 U.S.C. 4001, 4042; 28 U.S.C. 
509, 510; 28 CPR 0.95-0.99.

Subpart B— Religious Beliefs and Practices 
§ 548.10 Purpose and scope.

(a) The Bureau of Prisons extends to 
an inmate the greatest amount of free
dom of and opportunity for pursuing in
dividual religious beliefs and practices 
as is consonant with the maintenance of 
security and good order of the institu
tion.

(b) When it is considered necessary 
for security or good order of the insti
tution, the Warden may limit attend
ance at or discontinue completely a re
ligious activity, service, or meeting. The 
Warden may not restrict or allow the 
religious group itself to restrict attend
ance at or participation in a religious 
activity, service, or meeting on the basis 
of race, color, nationality, or creed.

(c) All religious services, activities, 
and meetings must comply with insti
tution regulations.
§ 548.11 Procedures.

(a) Institution Chaplains shall assist 
in the expansion of an inmate’s knowl
edge and understanding of and com
mitment to the beliefs and principles of 
the inmate’s religion. The Chaplain shall 
provide pastoral care, counseling, re
ligious education, and religious instruc
tion to inmates.

(b) Institution Chaplains shall sche
dule religious services of worship, activi
ties, and meetings. All religious services, 
meetings, and activities are under the 
general supervision of the Chaplain, but 
specific supervision procedures are desig
nated by the Warden. I f  an institution 
has no staff Chaplain, a staff member 
designated by the Warden shall exercise 
the authority of the Chaplain.

(c) Institution staff may contract with 
clergy or representatives of faith groups 
in the community, to help achieve the 
purposes of the Bureau of Prisons policy 
regarding religious practices and beliefs 
of inmates.

(d) No one may disparage the religious 
beliefs of an inmate, nor deliberately 
seek to persuade an inmate to change 
religious affiliation.

(e) An inmate may designate a reli
gious preference. An inmate may change 
this designation at any time.

( f ) Participation in religious activities 
and attendance at religious services or 
meetings is voluntary.

16, 19 77

J
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(g) An inmate may wear, during a 
religious service, appropriate personal 
liturgical apparel. An inmate may re
tain this apparel in accordance with 
Part 551 and it may be worn or used only 
during scheduled religious services or in 
private devotional observances.

(h) Each inmate who wishes to have 
religious books, publications, or materi
als must comply with the general rules 
of the institution regarding the reten
tion and accumulation of personal prop
erty. (See Part 551 of this chapter). L it
erature, publications, or books about re
ligion or religious teaching are permit
ted in accordance with Part 551 of this 
chapter.
§ 548.12 Diet.

(a) An inmate may abstain from eat
ing food items served to the general in
mate population which are prohibited 
by the inmate’s religion.

(b) As a once a year accommodation, 
staff may make arrangements with an 
inmate religious group to have a special 
meal which meets liturgical standards of 
the religion. In most situations, all or 
most food items to be served are from 
the main serving line. I f  the inmates 
representing the organization request, 
based upon documented necessity, staff 
may purchase specially prepared food 
items which meet religious requirements 
from a food supplier. Funds for the pur
chase of special food items are provided 
from—

(1) Funds from Chaplain’s budget;
(2) Inmates’ commissary accounts; or
(3) Funds provided by the community 

organization.
§ 548.13 Rescheduling to observe reli

gious holidays, services, meetings, 
and activities.

(a) The Warden shall endeavor to fa 
cilitate the observance of important reli
gious holidays, sacraments, or celebra
tions that do not coincide with legal hol
idays, and to facilitate that observance 
in accordance with specific requirements 
of a faith group, e.g., fasting, worship, 
diet, or work proscription. The inmate 
must initiate a request for specific ob
servance of a religious holiday.

(b) The Warden may relieve an in
mate from a work assignment if a reli
gious activity, service, or meeting is also 
scheduled at that time. The Warden may 
schedule the inmate to make up work at 
another time. The Warden shall take 
into consideration the availability of 
staff and space within the institution 
when scheduling religious services, activ
ities or meetings.

(c) The Chapel may be open during 
the noon meal hour for prayer and wor
ship.

PART 551— MISCELLANEOUS
Subpart A— Inmate Grooming

Sec.
551.1 Policy.
551.2 Mustaches and sideburns.
551.3 Beards.
551.4 Hairpieces.
551.5 Hair length.
551.6 Restrictions and exceptions.
551.7 Bathing and clothing.

Subpart D— Inmate Organizations
Sec.
561.60 Purpose and scope.
551.61 Approval.
551.62 Accountability for funds.
551.63 Dues.
551.64 Meetings.
551.65 Fund raising projects.
551.66 Special activities.

Subpart F— Inmate Manuscripts
551.100 Definition of manuscripts.
551.101 Manuscript preparation.
551.102 Mailing inmate manuscripts.
551.103 Limitations on an inmate’s accumu

lation of manuscript material.
Authority : 18 U.S.C. 4001, 4042; 28 UJS.C. 

509, 510; 28 CFR 0.95-0.99.

Subpart A— Grooming
^  551.1 Policy.

The Bureau of Prisons permits an 
inmate to select the hair style of per
sonal choice, and expects personal clean
liness and dress in keeping with stand
ards of good grooming and the security, 
good order, and discipline of the insti
tution.
§ 551.2 Mustaches and sideburns.

An inmate may wear a mustache or 
sideburns or both.
§ 551.3 Beards.

An inmate may not wear a beard.
§ 551.4 Hair pieces.

An inmate may not wear a hair piece, 
toupee, or other artificial hair.
§551.5 Hair length.

(a) The Warden may not restrict hair 
length if the inmate keeps it neat and 
clean.

(b) The Warden shall require an in
mate with long hair to wear a cap or 
hair net when working in food service 
or where long hair could result in in
creased likelihood of work injury.

(c) The Warden may require an in
mate to wear shorter hair when neces
sary to wear protective head gear be
cause of a specific job assignment.
§ 551.6 Restrictions and exceptions.

The Warden may impose restrictions 
or exceptions for documented medical 
reasons.
§ 551.7 Bathing and clothing.

Each inmate must observe the stand
ards concerning bathing and clothing 
that exist in the institution as required 
by standards of 551.1.

Subpart D̂ —Inmate Organizations 
§ 551.60 Purpose and scope.

The Bureau of Prisons permits inmate 
organizations to function for recrea
tional, social, civic, and benevolent 
purposes.
§ 551.61 Approval.

(a) A Warden may approve an in
mate organization when—

(1) The organization has a constitu
tion and bylaws which include its pur
pose and operation and the duties and 
responsibilities of the officer; the War

den may amend the constitution and 
bylaws; and

(2) The organization does not operate 
in opposition to the security, good order, 
and discipline of the institution.

(b) Every inmate organization shall 
be coordinated by a staff sponsor whose 
duties are performed while in official 
duty status. Staff may volunteer off-duty 
time to work with inmate organizations.
§ 551.62 Accountability for funds.

(a) The organization treasurer shall 
keep financial records to reflect—

(1) Income identified by source; and
(2) Expenditures with applicable 

receipts.
(b) The treasurer of the inmate or

ganization shall prepare financial state
ments by April 20, July 20, October 20, 
and January 20 each year. The treasurer 
shall present the reports to the member
ship, the staff sponsor, and the Warden.

(c) The Warden shall require an au
dit of each inmate organization at least 
once a year.

(d) The inmate organization may not 
use its funds to compensate or to fur
nish gifts to staff or to finance the staff 
sponsors’ activities.
§ 551.63 Dues.

H ie organization may not make pay
ment of dues a requirement of member
ship for an inmate who lacks funds. The 
organization may not collect dues unless 
the Warden has approved the rate and 
method of collection.
§ 551.64 Meetings.

All meetings scheduled must be ap
proved by the Warden and supervised 
by staff. The organization may not hold 
meetings at times which are competitive 
with scheduled inmate work and pro
gram activities.
§ 551.65 Fund raising projects.

Inmates shall do most of the work in 
fund raising projects. The Warden may 
not approve a project that is competitive 
with the commissary nor one that creates 
work beyond the resources available to 
the institution.
§ 551.66 Special activities.

Banquets, community programs, char
itable contributions, or the attendance 
of guests at regular meetings require the 
Warden’s approval. The Warden shall 
require guests to purchase a meal ticket 
when attending banquets where the gov
ernment incurs the cost.

Subpart F— Inmate Manuscripts 
§ 551.100 Definition of manuscripts.

“Manuscript” means fiction, nonfic
tion, poetry, music and lyrics, drawings 
and cartoons, and other writings of a 
similar nature.

§ 551.101 Manuscript preparation.

An inmate may prepare a manuscript 
for private use or for publication while 
in custody without staff approval. The 
inmate may use only leisure time to pre
pare a manuscript.
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|  551.102 Mailing inmate manuscripts.

An Inmate may mail a manuscript as 
general correspondence, in accordance 
with Part 540, Subpart B of this chapter. 
An inmate may not circulate his manu
script within the institution.
§ 551.103 Limitations on an inmate’s 

accumulation of manuscript material.
The Warden may limit, for housekeep

ing, fire-prevention, or security reasons, 
the amount of accumulated inmate 
manuscript material.

Dated: August 11, 1977.
Sherm an  R . D a y ,

Acting Director, 
Bureau of Prisons. 

[PR Doc.77-23602 Piled 8-15-77; 8:45 amj
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Title 21— Food and Drugs
CHAPTER I— FOOD AND DRUG ADMINIS

TRATION, DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

[Docket No. 75N-0003] 
SUBCHAPTER D— DRUGS FOR HUMAN USE 

PART 310— NEW DRUGS 
SUBCHAPTER G— COSMETICS 

PART 700— GENERAL
Aerosol Drug and Cosmetic Products 

Containing Zirconium
AGENCY: Food and Drug Administra
tion, HEW.
ACTION: Final rule.
SUMMARY: The agency is issuing final 
regulations declaring that any aerosol 
drug or cosmetic product containing zir
conium is a new drug or an adulterated 
cosmetic. The Commissioner of Food and 
Drugs has adopted this position after re
viewing an advisory panel report on the 
use of aerosol antiperspirant products 
containing zirconium. This regulation 
will keep these products off the market 
until safety testing adequate for ap
proval of a new drug application has 
been done.
EFFECTIVE DATE: September 15, 1977.
FOR FURTHER INFORMATION CON
TACT:

William E. Gilbertson, Bureau of 
Drugs (HFD-510), Food and Drug Ad
ministration, Department of Health, 
Education, and Welfare, 5600 Fishers 
Lane, Rockville, MD 20857 (301-443- 
4960).

SUPPLEMENTARY INFORMATION: 
In the. F ederal R egister of June 5, 1975 
(40 FR 24328), the Commissioner pro
posed that any aerosol drug or cosmetic 
product containing zirconium is a new 
drug or an adulterated cosmetic. Inter
ested persons were given until Septem
ber 3, 1975, to file written comments re
garding this proposal. The Commissioner 
granted a request by The Procter & Gam
ble Company for an extension o f'th e 
comment period to October. 3, 1975, by 
notice published in the F ederal R egister 
of August 21, 1975 (40 FR 36574), to per
mit time for compilation of extensive new 
data that arguably would resolve the is
sues of toxicity raised in the proposal. 
Data and comments filed with the office 
of the Hearing Clerk, Food and Drug 
Administration, up to March 26, 1976, 
have been considered in order to include 
as much of the complex data as possible 
in reviewing the issue.

The June 5, 1975 proposal was in re
sponse to a report submitted to the Com
missioner by the over-the-counter 
(OTC) Panel on Review of Antiper
spirant Drug Products. This panel con
cluded in their report that zirconium 
compounds have caused skin granulomas 
and toxic effects in the lungs and other 
organs of experimental animals and ex
pressed concern about the potential tox
icity of such compounds when used in 
humans over an extended period of time. 
Although extensive animal toxicity data 
were received, these data failed to pro

vide a basis for establishment of a safe 
level for long-term use. The panel also 
concluded that the benefit likely to be 
derived from the use of zirconium-con
taining aerosol antiperspirants is un- 
supportable in view of the risks involved. 
The benefit from the use of zirconium- 
containing aerosol antiperspirants is 
available to consumers from other prod
ucts that are generally recognized as 
safe.

Therefore, the panel recommended 
that:

1. All zirconium-containing aerosol 
antiperspirants be placed in Category I I  
(not generally recognized as safe), and

2. Because conclusive testing to estab
lish the safety might take years to ac
complish, the Commissioner should take 
immediate steps to remove these ingre
dients from interstate commerce until 
safety has been demonstrated.

The Commissioner, after an extensive 
review of the data and conclusions of the 
panel, adopted their position in the 
June 5, 1975 proposal. He further con
cluded that, based on this adverse bene- 
fit-to-risk ratio and the recommendation 
for prompt action, any delay in action 
regarding the use of these drug and 
cosmetic products was unjustified and 
contrary to the public interest. He de
cided that this action should not await 
the final report of the OTC Panel on Re
view of Antiperspirant Drug Products but 
should be implemented as soon as pos
sible. In fact, companies who submitted 
data to the panel on zirconium-contain
ing aerosol antiperspirants have, already 
indicated compliance with the panel’s 
recommendation (see below). v

The Commissioner reviewed exten
sively all of the comments to the proposal 
and all new data submitted through 
March 26, 1976. Because of the complex
ity of the data, he further solicited com
ments from experts in inhalation toxicity 
specifically for the purpose of reviewing 
the new data submitted in response to 
the June 5,1975 proposal.

The Commissioner is aware that in 
May 1976 the United States manufactur
ers of zirconium-containing aerosol anti- 
perspiranits announced voluntary cessa
tion of the manufacture of the zirconium 
complexes discussed in the June 5, 1975 
proposal. He also has information that 
no further manufacturing of OTC prod
ucts containing this ingredient as an an
tiperspirant in aerosol form has occurred 
since that time, although distribution of 
some previously manufactured products 
had continued into October 1976.

The agency received 21 comments from 
consumers supporting the proposed ac
tion and 10 from 3 pharmaceutical man
ufacturers against the proposed action. A 
summary of the significant comments to 
the proposal and the Commissioner’s 
conclusions are as follows:

1. Inhalation toxicity. One comment 
stated that zirconium aluminum glycine 
complex (ZAG) and aluminum chlorhy
drate elicited only the effects of a non
specific irritant. New studies, not avail
able to the Commissioner when he issued 
his proposal, were submitted by several 
manufacturers to illustrate this non

specific irritant effect. They consisted of 
several short-term, high concentration 
exposure tests.

The Commissioner recognizes that 
short-term, acute aerosol animal studies 
are helpful in establishing a complete 
toxicity profile. However, he is obliged 
to assess the toxicity of zirconium com
pounds in their intended use, i.e., daily 
application over a period of years, per
haps decades. Acute and subchronic (less 
than 90 days) toxicity studies, while 
helpful, cannot be relied upon to extrapo
late long-term effects. Granulomatous 
,lung disease is chronic in nature and de
velops slowly. Long-term studies are par
ticularly important when consideration 
is given to a large population that may be 
at special risk by virtue of preexisting 
impairment of lung function, e.g., asth
matics, individuals with emphysema, or 
even heavy cigarette smokers. Conse
quently, the Commissioner concludes 
that the acute and subchronic studies 
submitted do not address the consider
ations needed to resolve the safety prob
lems posed by long-term use.

Some of the studies submitted were 
6-month and 1-year interim reports on 
chronic inhalation studies in monkeys 
and rats. The submitters stated that the 
limited results available to date, suggest 
that exposure of monkeys and Tats over 
a 1-year period did not produce obvious 
pulmonary changes.

While the Commissioner believes that 
this information is encouraging, the 
study has not been completed. The Com
missioner is unable to make a decision 
based on such incomplete data. Conse
quently, the issue of long-term toxicity 
remains unresolved.

2. Granuloma formation. One com
ment stated that ZAG produced only the 
effects of foreign body irritants and only 
after extreme overdosing. A study was 
submitted in which hamsters were intra- 
tracheally infused with ZAG, sodium 
zirconium lactate, and aluminum chlor
hydrate. Lesions were produced in all 
animals. There were qualitative differ
ences in the lesions produced by ZAG 
and aluminum chlorhydrate. ZAG 
tended to produce a lesion with granulo
matous inflammation predominating, 
whereas aluminum chlorhydrate pro
duced, primarily, bronchiolar adenoma
toid lesions (a nonspecific microscopic 
lesion of the terminal bronchioles).

In another study submitted by the 
same commentor, single intradermal 
injections of ZAG and sodium zirconium 
lactate were given to each of nine guinea 
pigs. All animals were subsequently 
challenged by intradermal injections of 
the same compounds. Beryllium sulfate 
was included as a positive control and 
elicited the classical exudative skin re
action indicative of delayed hypersensi
tivity. ZAG was found to produce gran
ulomas in the skin of all animals receiv
ing as little as 1 microgram of zirco
nium. The lesions were described as a 
varying combination of necrosis of der
mal collagen and giant and epithelial 
tsicl cells. The Commissioner believes 
that the présence of epithelioid cells is 
indicative of a high-turnover granuloma
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and not the simple deposition of an inert 
foreign body.

In a third study from the same corn- 
mentor, sodium zirconium lactate, ZAG, 
and aluminum chlorhydrate were tested. 
In this study, ZAG was also shown to 
cause granulomatous lesions.

The Commissioner concludes that ex
posure to ZAG and other zirconium salts 
by the inhalation route still tends to be 
associated with granuloma formation. 
Assertions of safety and submissions de
signed to demonstrate that safety leave 
this issue unresolved.

3. Safety versus toxicity testing. One 
commentor submitted partially complete 
long-term inhalation studies to demon
strate safety.

Because toxic effects have been found 
in animals exposed to one zirconium- 
containing aerosol antiperspirant, the 
Commissioner concure with the panel’s 
report that modern toxicological re
search dictates that the dose-response 
curve of the material be determined so 
that safety factors can be estimated un
der normal usage and potential abuse 
conditions. The partially complete long
term inhalation studies performed and1 
submitted with the comment contain as 
insufficient range of dosages to reason
ably determine the dose-response rela
tionship. Even with the completion of 
the long-term inhalation studies, the 
Pood and Drug Administration (FDA) 
will still lack sufficient data needed to 
establish such a curve. The Commis
sioner therefore concludes that the 
acute, short-term, and chronic toxicity 
studies submitted by the commentor fail 
to resolve the long-term toxicity issues 
raised in the June 5, 1975 proposal, and, 
even if present chronic inhalation 
studies were complete, they would still 
be insufficient to resolve these issues.

4. Skin irritation and sensitization. 
Several comments alleged that no sensi
tization occurs with ZAG, and studies 
were submitted to support this conten
tion.

The panel stated that no adequate 
tests had been submitted to show lack 
of potential for zirconium to cause ir
ritancy and sensitization. Subsequent to 
the proposal, studies were presented to 
assess the potential of zirconium com
pounds to cause sensitization. In these 
studies, animals (monkeys, guinea pigs, 
hamsters, and rabbits) were intrader- 
mally administered either a zirconium 
compound or a control substance (a sub
stance known to produce sensitization: 
in these experiments, either ovalbumin 
or beryllium sulfate). From these stud
ies, no evidence was found that ZAG 
produced sensitization.

The Commissioner reviewed the ani
mal studies designed to produce allergic 
response or sensitization. Under condi
tions of the tests, there was no evidence 
that ZAG produced sensitization. The 
Commissioner agrees that these animal 
studies have shown that ZAG does not 
produce a sensitization reaction under 
these test conditions and is therefore not 
considered acutely allergenic. However, 
he is unable to conclude, on the basis 
of the data submitted with the com-
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ments, that ZAG or other zirconium 
compounds would not yield sensitizing 
derivatives if retained for long periods 
of time in lung tissue. It  is not predictable 
from these tests if there would be sen
sitization as a result of long-term expo
sure in humans.

5. Particle size effets. Two manufac
turers stated that their products have 
been reformulated such that all zir
conium- containing aerosol particles 
are 10 microns or larger in diameter. 
According to the Task Group oru Lung 
Dynamics of the International Radiolog
ical Protection Commission report 
(Health Physics 12:173-207, 1966, a copy 
of which is on file with the Hearing 
Clerk, Food and Drug Administration, 
Rm. 4-65, 5600 Fishers Lane, Rockville, 
MD 20857), all inhaled particles larger 
than 10 microns are deposited in the 
tracheobronchial and nasopharnygeal 
regions and will not reach the deep por
tions of the lung. Particles lodging in 
the upper respiratory tract would be 
cleared from the body via natural muco
ciliary escalator (normal lung clearance 
mechanism).

The Commissioner agrees that if the 
production of such a formulation is tech
nically feasible, the possibility of deep 
lung deposition and the attendant local 
pulmonary responses discussed in the 
June 5, 1975 proposal would be substan
tially reduced. However, the production 
of aerosols with most of the particles 
greater than 10 microns does not elimi
nate all particles that may reach the 
pulmonary region (respiratory bronchi
oles and alveoli). Particle size distribu
tion should be determined by impaction 
(a method for measuring particles) of 
the macrospherical (larger size) parti
cles with optical or electron microscopy 
confirmation of the particle size char
acteristics. Such data have yet to be sub
mitted to FDA.

The change in particle size will 
change the deposition sites from the 
deep lung to the upper respiratory tract 
and nasopharyngeal areas. The Com
missioner feels that the anatomical re
distribution of deposition sites does not 
necessarily alter zirconium toxicity, only 
the possible site of the lesion. Granu
lomas of the upper respiratory tract and 
gastrointestinal tract have been reported 
with other substances.

The Commissioner concludes that fur
ther particle sizing data are required 
and that the potential for zirconium 
compounds to cause graulomas in the 
upper respiratory tract or the naso
pharyngeal area must also be investi
gated. In addition, because zirconium- 
containing aerosol antiperspirants pro
duce relatively insoluble particles, the 
amount may increase from daily dosing 
such that the ability of normal lung 
clearance mechanisms (mucociliary, 
lymphatic, and circulatory removal) to 
cope with these particles may be in
hibited. Investigation, particularly with 
respect to the length of time particles 
remain in the lung, the time required for 
clearing such particles from the lung, 
and the specific mechanism of clearance 
is mandatory. "
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6. Cytotoxicity. Two commentors re

ported testing in progress to determine 
the cytotoxic potential of zirconium 
complexes. These studies were designed 
to assess the cytotoxic and functional ef
fects on rabbit and human alveolar 
macrophages (specialized cells in the 
lung).

The Commissioner has reviewed the 
limited interim data to date and is aware 
that the results do not indicate that ZAG 
or other complexes are directly toxic to 
replicating cells in vitro. However, the 
Commissioner believes that the tests to 
date are not sufficient to allow him to 
conclude that the complexes, some deg
radation product thereof, or a catalyzed 
reaction may not produce toxic cellular 
effects. Further, these studies have not 
been completed and the Commissioner 
concludes that there are insufficient data 
on which to base a decision.

7. Allergenicity /hypersensitivity. Five 
studies were submitted with two com
ments to illustrate lack of potential for 
allergenicity of ZAG. ZAG and other zir
conium salts were administered by intra
tracheal infusion or by means of a skin 
patch to induce sensitization. The ani
mals were subsequently tested for sensi
tization with the same material. A l
though lesions were produced, no sensi
tization was said to occur.

In all these studies, either the fre
quency of inoculation was inadequate or 
the duration was too short. The panel 
indicated that “ single-shot” attempts to 
induce hypersensitivity were often in
effective. Potent sensitizers like beryllium 
sulfate have required as long as 16 
months to produce sensitivity.

In all these tests, the inoculum was 
administered either intratracheally or 
via the skin patch. Inhaled particles 
possess different characteristics than 
particles intratracheally infused, insuf
flated, or injected. They are distributed 
in a manner completely different from 
those introduced by other methods. The 
panel emphasized this point in the pro
posal. In normal usage, the product 
would be applied and inhaled daily over 
a period of years. Inhalation of particles 
over this period of time could theoreti
cally produce sensitization. Mucosal sur
faces provide a uniquely active site for 
the development of immunologic hyper
sensitivity. None of the allergenicity/ 
hypersensitivity tests received thus far 
approximate actual use conditions which 
allow the Commissioner to make a safety 
determination.

8. Chemical identity. One comment 
discussed the means of production of the 
macrospherical material that has an in
creased average particle size. The com
ment concluded that the data submitted 
during the comment period show that 
ZAG in the macrospherical formulation 
is chemically identical to the smaller 
particle size material. Furthermore, a 
recently developed method for utilizing 
differential scanning colorimetry to ad
ditionally characterize ZAG was re
ported, thus defining the chemical iden
tity and integrity of ZAG and differen
tiating it from other zirconium alumi
num compounds. However, in contrast,
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another comment was received reflecting 
the opinion of a noted expert on the 
chemical reactions of zirconium and 
zirconium complexes. This comment 
pointed out that the zirconium mate
rials presently used in antiperspirants 
are complex polymeric compounds. 
Though chemical analysis has enabled 
their empirical formulae to be deter
mined, the molecular structures of these 
materials are Still unknown. The polym
erization process produces not a single 
molecular entity, but a range of struc
tures varying in molecular weights. De
pending on the solvent system, acidity 
of the solution, and the time of exposure 
to that acidity, a variety of polymeric 
species will form. The polymers can dif
fer not only in molecular weight but can 
differ topologically (spatial relationship 
of atoms within the molecule).

The Commissioner agrees that the 
chemical tests submitted show similar
ity in chemical identity between the 
small particle and macrospherical for
mulation. However, data submitted in 
the comments show that the identifica
tion of ZAG powder by a single analyti
cal technique has not yet been achieved. 
In addition, in attempting to character
ize the regular and macrospherical 
forms, it was found that both forms of 
the aerosol antiperspirant material arp 
slightly soluble in human serum albu
min. Polymeric zirconium compounds 
are known to be excellent catalysts for 
a host of chemical reactions. The Com
missioner is concerned that a possible 
explanation of the different toxic effects 
reported for zirconium-containing aero
sol antiperspirant ingredients may be 
found in the variety of polymeric spe
cies which may form depending on the 
conditions of chemical reaction.

The Commissioner recognizes that 
many aspects of zirconium chemistry 
have not been completely determined 
and concludes that sufficient data have 
not been submitted concerning the for
mation of different polymeric species, 
the activity of zirconium complexes as 
catalysts, and the potential interactions 
of zirconium complexes with cellular 
constituents.

Regulatory Action

Because it appears that conclusive 
testing to establish the safety of zir
conium-containing aerosol antiperspir
ants would take years to accomplish, 
and because during that time millions 
of consumers would be unnecessarily 
subjected to risk, the Commissioner has 
decided to stop movement of these agents 
in interstate commerce until safety test
ing adequate for approval of a new drug 
application has been done, as recom
mended in the proposed rule making.

Based on the estimates of outstanding 
stocks of zirconium-containing aerosol 
antiperspirants currently on the market, 
and in keeping with the conclusions pre
sented in the proposed rale making that 
the major safety issue is attributable to 
prolonged use, the Commissioner does 
not at this time anticipate that a recall 
of previously marketed zirconium-con
taining aerosol drag and cosmetic prod-
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ucts is necessary to protect the public 
health. Upon the effective date of this 
final order, FDA will conduct an appro
priate surveillance program to assure 
that no substantial stocks of zirconium- 
containing aerosol drug and cosmetic 
products remain on the market.

The available toxicological data indi
cate that zirconium compounds may be 
responsible for human skin granulomas 
as well as toxic effects in the lungs and 
other internal organs of test, animals. 
Accordingly, these ingredients in aerosol 
formulations are not generally recog
nized as safe, and the Commissioner con
siders any drug product containing zir
conium in aerosol form to be a new drug. 
Furthermore, the Commissioner believes 
that the available information is suffi
cient to show that aerosol cosmetic prod
ucts containing zirconium may be in
jurious to users, H ie regulation as pro
posed stated that regulatory action was 
being taken with respect to cosmetic 
products “ [biased upon the lack of toxi
cological data adequate to establish a 
safe level for use * * The final regu
lation relating to cosmetic products has 
been revised to delete this phrase, to 
identify the risks from zirconium use 
that are of concern, and to refer to the 
statutory test for determining when a 
product is adulterated. This change 
brings the regulation into conformity 
with the format used in Part 700, Sub
part B, for requirements for specific cos
metic products, which inadvertently 
was not followed in the proposed regula
tion. As revised, the regulations states 
the considerations on which the Com
missioner relied in issuing the proposed 
and final regulations finding that aerosol 
cosmetic products containing zirconium 
are adulterated.

This determination does not affect zir
conium-containing, nonaerosol antiper- 
spirspants that are being reviewed by the 
OTC Antiperspirant Panel. Determina
tion of their safety and effectiveness will 
progress through the normal administra
tive process of the OTC review (21 CFR 
330.10).

The Commissioner has carefully con
sidered the environmental effects of the 
regulation and, because the action will 
not significantly affect the quality of the 
human environment, has concluded that 
an environmental impact statement is 
not required. A  copy of the environmen
tal impact analysis report and environ
mental impact assessment are on file 
with the Hearing Clerk, Food and Drug 
Administration.

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 505, 601- 
(a ), 701(a), 52 Stat. 1052-1055, as 
amended (21 U.S.C. 355, 361(a), 371(a)) )  
and under authority delegated to him 
(21 CFR 5.1), the Commissioner is 
amending Parts 310 and 700 as follows:

1. In Part 310, by adding new § 310.510 
to Subpart E to read as follows:
§ 310.510 Use of aerosol drug produets 

containing zirconium.
(a) Aerosol products containing zir

conium have been used in over-the-

counter drug products as antiperspirants. 
Based upon the lack of toxicological data 
adequate to establish a safe level for use 
and the adverse benefit-to-risk ratio, 
such aerosol products containing zircon
ium cannot be considered generally rec
ognized as safe for use in drug products. 
The benefit from using aerosol drug 
products containing zirconium is insig
nificant when compared to the risk. Safer 
alternative antiperspirant products are 
available.

(b) Any aerosol drug product contain
ing zirconium is a new drug within the 
meaning of section 201 (p) of the Fed
eral Food, Drug, and Cosmetic Act for 
which an approved new drug application 
pursuant to section 505 of the act and 
Part 314 of this chapter is required for 
marketing.

(c) A  completed and sighed “Notice 
of Claimed Investigational Exemption 
for a New Drug” (Foim FD-1571), as set 
forth in § 312.1 of this chapter, is re
quired to cover clinical investigations de
signed to obtain evidence that such 
preparation is safe for the purpose in
tended.

(d) Any such drug product introduced 
in interstate commerce after September 
15, 1977 that Is not in compliance with 
this section is subject to regulatory ac
tion.

2. In Part 700, by adding new § 700.16 
to Subpart B to read as follows:
§ 700.16 Use of aerosol cosmetic prod

ucts containing zirconium.
(a) Zirconium-containing complexes 

have been used as an ingredient in cos
metics and/or cosmetics that are also 
drugs, as, for example, aerosol antiper
spirants. Evidence indicates that certain 
zirconium compounds have caused hu
man skin granulomas and toxic effects 
in the lungs and other organs of experi
mental animals. When used in aerosol 
form, some zirconium will reach the deep 
portions of the lungs of users. The lung 
is an organ, like skin, subject to the de
velopment of granulomas. Unlike the 
skin, the lung will not reveal the pres
ence of granulomatous changes until 
they have become advanced and, in some 
cases, permanent. It is the view of the 
Commissioner that zirconium is a dele
terious substance that may render any 
cosmetic aerosol product that contains it 
injurious to users.

(b) Any aerosol cosmetic product con
taining zirconium is deemed to be adult
erated under section 601(a) o f the Fed
eral Food, Drug, and Cosmetic Act.

(c) Any such cosmetic product intro
duced in interstate commerce after Sep
tember 15, 1977 is subject to regulatory 
action.

Effective date: This order shall be e f
fective on September 15, 1977.
(Secs. 505, 601(a), 701(a), 52 Stat. 1052- 
1055, as amended (21 U.S.C. 355, 361(a), 
371(a)).)

Dated: August 6, 1977.
D onald K ennedy, 

Commissioner of Food and Drugs.
[FR Doc.77-23570 H ied B-15-77;8:45 am]
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DEPARTMENT OF LABOR
Office of Federal Contract Compliance 

Programs
[41 CFR 60-4] 

CONSTRUCTION CONTRACTORS 
Affirmative Action Requirements

AGENCY : Office of Federal Contract 
Compliance Programs, Labor.
ACTION : Proposed rule.
SUMMARY: Specific affirmative action 
standards for women in construction and 
the consolidation and standardization of 
requirements for construction contrac
tors and subcontractors subject to Ex
ecutive Order 11246 are proposed to pro
mote equal opportunity for minorities 
and women.
DATE: Comments on this proposal will 
be received until September 30, 1977.
ADDRESSES: Send comments to the Di
rector, Office of Federal Contract Com
pliance -Programs, Room C3324, New 
Department of Labor Building, 200 Con
stitution Avenue NW., Washington, D.C. 
20210. Comments received will be avail
able for inspection during regular work
ing hours at the above address.
FOR FURTHER INFORMATION CON
TACT:

William Raymond, Associate Director, 
Construction Division, Office of Fed
eral Contract Compliance Programs, 
Room N3402, Constitution Avenue 
NW., Washington, D.C., 20210, tele
phone 202-523-9447.

SUPPLEMENTARY INFORMATION: 
Executive Order 11246, as amended, pro
hibits covered Federal contractors and 
subcontractors from discriminating 
against any employee or applicant for 
employment based on race, color, re
ligion, sex or national origin. In addi
tion, contractors and subcontractors are 
required to take affirmative action to en
sure that applicants are employed, and 
that employees are treated during em
ployment, without regard to their race, 
color, religion, sex or national origin. 
Section 291 of the Order provides that 
the Secretary of Labor shall adopt rules, 
regulations and orders as he.deems nec
essary and appropriate to achieve the 
purposes of the Order. The proposed 
regulations would apply to Federal and 
federally assisted construction contrac
tors and subcontractors.

Presently, all nonexempt Federal and 
federally assisted construction contrac
tors are required to comply with the 
Equal Opportunity clause. See 41 CFR 
60-1.4 (a) and (b ). In  addition, to im
plement the affirmative action obliga- 
Office of Federal Contract Compliance 
Programs (OFCCP) has developed three 
different types of affirmative action pro
grams. The programs include Imposed 
Plans, Hometown Plans, and Special Bid 
Conditions.

Imposed Plans for the most part cover 
major metropolitan areas where there is 
substantial Federal or federally assisted 
construction, and apply only to those 
projects which are in excess of $500,000.

These areas include Philadelphia, Wash
ington, D.C., San Francisco, St. Louis, 
Atlanta, Camden, New Jersey, and Chi
cago. Imposed Plans generally have been 
published in 41 CFR Chapter 60 but the 
Philadelphia Imposed Plan has not been 
codified ,̂ in the Code of Federal Regula
tions. '

Hometown Plans are tripartite agree
ments among the contractors and the 
unions in a local area and the local mi
nority community. The three groups de
velop a plan for compliance with the Ex
ecutive Order and present it to the 
OFCCP for approval. I f  the plan is ap
proved it constitutes the contractors’ ob
ligations under the Executive Order and 
so long as they comply with the plan they 
also are in compliance with the Order. 
Presently, there are 42 Hometown Plans 
in operation.

Special Bid Conditions apply to con
tractors working on certain high impact 
projects which are being constructed in 
an area which is not covered by a Home
town or Imposed Plan.

These three types of affirmative action 
plans are not implemented through a 
regulatory scheme. Rather they are in
cluded in the solicitations which precede 
the award of contracts. One of the prob
lems with this process is that substantial 
Federal or federally assisted construc
tion is being conducted without benefit 
of specific affirmative action require
ments. Also, contracting officers are con- 
fusejl by the different types of affirma
tive action plans and sometimes do not 
know which ones cover what areas or 
projects. In addition, some contracting 
agencies do not adhere to the different 
notices and formats developed by 
OFCCP. The imposed plans present a 
special problem because a number of 
contractors have failed to sign the certi
fication which appears in the appendix 
of Imposed Plans. Failure to sign the 
certification frequently has been unre
lated to the contractors’ commitment to 
the affirmative action requirements. 
However, the certification has been held 
to be a material part of the bid and those 
bids which have not contained a signed 
certification have been rejected as non- 
responsive. A number of these rejected 
bids have been the low bids, and the re
sult has been to increase the cost of con
struction to the Government.

Another deficiency in the present 
scheme is that no specific affirmative 
action standards are applicable to wom
en in the construction industry. A l
though the word minority is defined to 
include minority women, that definition 
alone has had little or no impact with 
respect to women gaining access to the 
construction industry.

Under present procedures, compliance 
agencies develop Special Bid Conditions 
for high impact projects for which they 
have compliance responsibility. OFCCP 
approves the Bid conditions which have 
application only to the project for which 
they were approved. Accordingly, if a 
compliance agency fails to develop Spe
cial Bid Conditions for a project for 
which it has compliance responsibility 
the project is not covered by an affirma
tive action plan (i.e., if the project is not

in an area covered by a Hometown or an 
Imposed Plan ). This would be true even 
though another project in the same labor 
market area may be covered by Special 
Bid Conditions. The Special Bid Condi
tions do apply, however, to a covered con
tractor’s entire workforce working in the 
labor market area where the covered 
project is located although some em
ployees may not work on the project.

To correct these deficiencies, the De
partment of Labor proposes to delete 
certain parts in 41 CFR, Chapter 60, to 
discontinue and terminate the use of 
certain practices and formats and to 
promulgate a new 41 CFR Part 60-4. 
This proposed Part 60-4, however, will 
not relieve contractors from the obliga
tions it may have under State or local 
affirmative action or equal employment 
opportunity programs. Similarly, this 
proposed Part 60-4 will not relieve the 
contractor of local resident hiring re
quirements such as those in the Public 

'Works Employment Act of 1977 and-the 
Community Development Block Grant. 
Program.

Specifically, Parts 60-5 through 60-8 
and Parts 60-10 through 60-11 (the pub
lished Imposed Plans) are proposed to 
be deleted. Although Hometown Plans 
would be continued, signatories to those 
plans would be required to submit goals 
and timetables for women to the Director 
within 45 days from the effective date of 
the regulations. Or if the Hometown 
Plan is scheduled to expire prior to or 
shortly after the ‘effective date of the 
regulations, signatories to the plan 
would be required to submit a new Plan 
which contains goals and timetables for 
women.

Imposed plans and Special Bid Condi
tions would be discontinued as a means 
of complying with the Executive Order. 
In addition, the New Form for Federal 
Equal Employment Opportunity Bid 
Conditions for Federal and federally as
sisted construction (41 FR 32482), com
monly known as the Model Federal EEO 
Bid Conditions, would be discontinued.

The new Part 60-4 would apply to all 
Federal and federally assisted construc
tion contractors and subcontractors 
holding Federal or federally assisted 
construction contracts or subcontracts in 
excess of $10,000. Procedures also are 
established which all Federal contract
ing officers and applicants shall follow in 
awarding Federal or federally assisted 
construction contracts. The proposed 
regulations also would establish proce
dures administering agencies would fol
low in making grants which would result 
in the award of federally assisted con
struction contracts.

G oals and T imetables

Proposed § 60-4,6 provides that the 
“Director, from time to time shall issue 
goals and timetables for minority and 
female participation” on Federal or fed
erally assisted construction projects. The 
goals and timetables would cover specific 
geographical areas and will be based on 
appropriate workforce, demographic or 
other relevant data. Each nonexempt 
construction contract performed in an 
area in which such goals and timetables
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have been issued shall be subject to the 
goals and timetables. However, a con
tractor participating in a Hometown 
Plan covering that same area would com
ply with the affirmative action require
ments and goals and timetables of that 
plan in lieu of the goals and timetables 
established pursuant to § 60-4.6. (See 
proposed § 60-4.5.)

Thè goals and timetables are proposed 
to be published in the Federal Register 
as a notice to the public. Thereafter, all 
solicitations for Federal or federally as
sisted construction contracts to be per
formed in the covered area shall include 
the goals and timetables as part of the 
Notice required by proposed § 60-4.2.

As a general rule, the standard geo
graphical unit will be the Standard Met
ropolitan Statistical Arèa (SMSA) and 
where there is no SMSA, a specific coun
ty or groups of counties. In some in
stances it may be necessary to establish 
goals for an arèa which may not always 
coincide with the SMSA, county or 
groups of counties.

It  is not contemplated that goals and 
timetables will be issued for all areas im
mediately. It  is proposed therefore that 
if goals are not issued immediately for 
areas presently covered by a Hometown 
Plan, Imposed Plan or Special Bid Con
dition, the goals and timetables con
tained in those plans or Bid Conditions 
will be inserted in the solicitations for 
offers on contracts to be performed in 
those areas until goals are issued pursu
ant to § 60-4.6.

New  Formats Established

As indicated above, the proposed regu
lations create a new notice to be included 
in all solicitations for Federal and fed
erally assisted construction contracts. 
(See proposed § 60-4.2.) In addition, a 
new clause is established which will be 
inserted in all nonexempt construction 
contracts (see proposed §60-4.3(a ) ) .  
The clause is in addition to the standard 
EEO clauses required by section 202 of 
the Executive Order and 41 CFR 60- 
1.4(a) and (b ). The new clause contains 
specific affirmative action standards 
each construction contractor and sub
contractor would be required to under
take as part of its contractual obligation.

These two proposed formats are de
signed to serve the same purposes which 
the Bid Conditions now serve. The con
tract specifications proposed in § 60- 
4.3(a) would, however, make the most 
of the present good faith steps of con
tract requirements. The proposed regu
lations, for example, require the con
tractor to implement the standards set 
forth in paragraph 7 of the contract 
specifications in § 60-4.3 (a) as minimum 
affirmative action obligations.

This process is expected to eliminate 
confusion and to bring about greater 
uniformity in the construction contract 
compliance program. In addition, it is 
expected to establish a system by which 
a contractor’s affirmative action efforts 
can be measured and demonstrated con
cretely.

Affirmative Action Standards For 
W omen In  Construction

The Department’s experience with a f
firmative action has demonstrated that 
goals and timetables are the most con
crete and effective system for imple
menting the affirmative action obliga
tion in the Executive Order. Since the 
Executive Order was amended to include 
sex as a protected class, nonconstruction 
contractors have been required to take 
the same types of affirmative action, in
cluding goals and timetables, for women 
as they have for minorities. Construc
tion contractors, however, have not been 
required to establish goals and time
tables for women.

According to the 1970 Census of 
Population, women constituted 37 per
cent of the experienced civilian labor 
force, and 19 percent of all persons 18 
years or older with vocational training 
in trades or crafts. At the same time, 
however, women constituted only 5 per
cent of the experienced labor force in 
craft and kindred occupations, and only 
1.2 percent of the experienced construc
tion labor force. The gross disparity be
tween the percentage of women in the 
labor force and the percentage of women 
in the construction trades undoubtedly 
will continue until positive action is 
taken to ensure that construction jobs 
are made available to women. A system 
of goals and timetables for women in 
construction will, based on prior expe
rience, help to rectify the near total ex
clusion of female representation in the 
construction trades.

The interest of women in the construc
tion trades and their availability forjem- 
ployment has been clearly demonstrated. 
In October, 1975, for example, the 
OFCCP conducted fact-finding hearings 
in Baltimore, Maryland, specifically re
lating to equal employment opportunity 
in the construction industry. Repre
sentatives from EEOC, various women’s 
organizations, and academic institutions 
testified that discrimination and not the 
lack of available and interested female 
applicants is keeping the percentage of 
women in the construction trades at 
such a low level. Typical situations de
scribed in that testimony involved 
women trained as construction workers 
who gained membership in a union local 
but who were not hired although they 
stood at the front of the hall or at the 
top of the referral list, and who were 
subsequently told at a job site that they 
would never be hired because they were 
women. In another typical case a 
woman gained employment in a craft 
in which her husband already worked; 
subsequently both were laid off and 
after numerous attempts to find work 
the man was informed that he would 
not find a job until his wife left the 
craft.

Further evidence of the interest of and 
discrimination against women in the 
construction industry was presented at 

. recent hearings held in California and 
Washington on the amendments of their 
State laws to include goals and time-

tables for women in apprenticeships. 
The growing number of organizations 
across the country whose purpose is the 
placement of women in the construction 
trades illustrates the high degree of in
terest and the large number of women 
interested in pursuing careers in the 
construction trades.

The longstanding reputation of the 
trades for excluding women discourages 
many women from applying for construc
tion jobs. Thus, although many women 
are inclined toward jobs in the trades, 
far fewer actually apply. A study by two 
Stanford University psychologists dem
onstrates that the number of women ap
plying for jobs in the construction trades 
would substantially increase were there 
goals for women. In that study, two 
groups of female job seekers were given 
three detailed job descriptions and were 
asked to rate their interest in the jobs on 
a scale of 1 to 5, from “not interested’’ to 
“extremely interested.” Two of the three 
jobs described were traditionally female 
jobs and one was a construction job. Half 
of the booklets contained the following 
statement under the title of the con
struction job: “Equal Opportunity for 
Women, Note: Federal Law Now Requires 
That Companies Train and Hire a Cer
tain Percentage of Women for the Job of 
[carpenter] Each Year.” The other half 
of the booklets contained no statement 
about affirmative action. In the affirma
tive action group 33 percent of the women 
indicated a strong interest in the con
struction job, twice the percentage in
dicating a strong interest in the other 
group. Seventy percent of the women in 
the affirmative action group expressed 
some degree of positive interest in con
struction jobs, one and one half as many 
as the other group. Clearly, there exists 
an available pool of women interested in 
applying for construction jobs.

The Maritime Administration which 
which oversees enforcement of the Exec
utive Order in the shipbuilding industry 
has provided the Department with some 
very useful documentation on both the 
availability of women for construction- 
related jobs and the positive impact of 
goals and timetables on the employment 
of women in those jobs. A number of the 
jobs in the shipbuilding industry are 
comparable to jobs in construction; the 
Maritime experience therefore is particu
larly useful. In early 1972 the Maritime 
Administration began requiring goals and 
timetables for women by shipbuilding 
contractors. Their experience was that as 
more women were employed, more women 
applied. Once women knew that they 
would be hired without regard to sex, 
they applied in large numbers. In at least 
one shipyard the applicant flow is now 
running at the rate of the normal work
force rate of women in that area. Un
questionably, the key reason for the in
crease of women in that industry is goals 
and timetables.

The results achieved in locations where 
goals for women have been set have been 
dramatic. In Seattle, Washington, since 
the imposition of goals for women in city 
construction, nearly every city construc-
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tion project has had at least one women 
working on the construction site. In 
California, the imposition of goals has re
sulted in the placement of 50 percent 
more women in construction jobs by 
Women in Apprenticeship, an outreach 
program operating in San Francisco de
signed to help place women in the skilled 
trades. Similarly, although there were 
only two women on Madison, Wis., con
struction jobs in 1975, there were, in 
1976, after the imposition of goals, 15 
women in those jobs.

The exclusion of women from well
paying jobs in the construction industry 
exists despite persistent efforts among 
women to break into construction work. 
Although women have made substantial 
gains in other nontraditional jobs, the 
above statistics demonstrate that the ex
clusion of women from construction work 
will not be corrected and that the ob
jectives of the Executive Order will not be 
realized unless positive steps are taken 
to bring together the female worker and 
the construction job. Accordingly, it is 
necessary to establish specific standards 
of affirmative action for women in the 
construction industry under Executive 
Order 11246, a amended. Therefore, the 
specific affirmative action requirements 
incorporated into these proposed regula
tions include specific requirements for 
ensuring equal employment opportunities 
for women as well as for minorities.

This document was prepared under 
the direction and control of William 
Raymond, Associate Director, OFCCP.

Accordingly, the Department of Labor 
proposes to revamp the obligations of 
construction contractors and subcon
tractors by deleting 41 CFR Parts 60-5, 
60-6, 60-7, 60-8, 60-10, and 60-11 and 
by amending 41 CFR Chapter 60 by add
ing a new Part 60-4 as set forth below.

Dated: August 8,1977.
R a y  M arshall,

Secretary of Labor.
D onald E lisburg ,

Assistant Secretary, Employment 
Standards Administration.

W eldon J. R otjgeau,
Director, OFCCP.

PART 60-4— GENERAL OBLIGATIONS OF
CONSTRUCTION CONTRACTORS AND
SUBCONTRACTORS

Sec.
60-4.1 Scope and application.
60-4.2 Solicitations.
60-4.3 Equal opportunity clauses.
60-4.4 Affirmative action requirements. 
60-4.5 Hometown plans.
60-4.6 Goals and timetables.
60-4.7 Effect on other regulations.
60-4.8 Show cause notice.

A u t h o r i t y  : The provisions of this Part 
60-4 issued pursuant to sec. 201, E.O. 11246 
(30 FR 12319) and E.O. 11375 (32 FR 14303).

§ 60—4.1 Scope and application.
This part applies to all contractors 

and subcontractors which hold Federal 
or federally assisted construction con
tracts or subcontracts in excess of $10,- 
000. The regulations in this part are ap
plicable to a construction contractor’s or

subcontractor’s construction employees 
who are engaged in performing work at 
the construction site. This part also es
tablishes procedures which all Federal 
contracting officers and all applicants, 
as applicable, shall follow in soliciting 
for and awarding Federal or federally 
assisted construction contracts in excess 
of $10,000. Procedures also are estab
lished which administering agencies 
shall follow in making any grant, con
tract, loan, insurance, or guarantee in
volving federally assisted construction 
which is riot exempt from the require
ments of Executive Order 11246, as 
amended.
§ 60—4.2 Solicitations.

All Federal contracting officers and all 
applicants shall include the notice set 
forth below and the specifications set 
forth in § 60-4.3 of this part in all solic
itations for offers involving Federal and 
federally assisted construction projects, 
as applicable, designated by the Director 
pursuant to § 60-4.6 of this part and in 
all solicitations for offers on Federal and 
federally assisted construction contracts 
or subcontracts in excess of $10,000 to be 
performed in geographical areas desig
nated by the Director pursuant to § 60-
4.6 of this part. Administering agencies 
shall require the inclusion of the notice 
set forth below and the specifications set 
forth in § 60-4.3 of this part as a condi
tion of any grant, contract, loan, insur
ance or guarantee in excess of $10,000 
involving federally assisted construction 
on a project or in a geographical area 
designated by the Director pursuant to 
§ 60-4.6 of this part.
N o t ic e  o f  R e q u i r e m e n t  f o r  A f f i r m a t i v e  A c 

t i o n  To E n s u r e  E q u a l  E m p l o y m e n t  O p 
p o r t u n i t y  ( E x e c u t iv e  O r d e r  11246)

1. The Offeror’s attention is called to the 
“Equal Opportunity Clause” and the “Stand
ard Federal Equal Employment Opportunity 
Construction Contract Specifications” set 
forth herein.

2. The goals and timetables for minority 
and female participation, expressed in per
centage terms for each construction trade, 
are as follows:

Goals for Goals for female
■ Construction minority (minority and

trade (s) participation nonminority
participation)

List individual Insert ranges Insert goals for
trades. for each year. each year.

These goals shall be used as a measure 
of the Contractor’s efforts to fulfill its spe
cific affirmative action obligations set forth 
in the specifications for this contract. With 
respect to women, a single goal without 
rftnges is established and compliance with 
the goal will be measured against the total 
work hours performed during each 12-month 
period.

3. Any successful offeror shall submit the 
following information to the Contracting Of
ficer or a duly authorized representative 
within seven (7) calendar days o f award of 
a contract containing these specifications. 
The Contracting Officer shall provide all such 
information to the appropriate Executive 
Order 11246 Compliance Agency in a timely 
fashion.

(a) A list of the construction trades which 
will be used, either directly or through sub
contractors at any tier, in the performance 
o f the work covered by this solicitation; and

(b) A list of all current construction con
tracts to which it is a party in any capacity 
in the covered area or on the project.

4. As used in this Notice, and in the con
tract resulting from this solicitation, the 
“ covered area” or “project” is (insert descrip
tion) .

§ 60—4.3 Equal opportunity clauses.
(a) The equal opportunity clause pub

lished at 41 CFR 60-1.4 (a) of this 
chapter is required to be included in all 
nonexempt Federal contracts and sub
contracts including construction con
tracts and subcontracts. The equal op
portunity clause published at 41 CFR 60- 
1.4(b) is required to be included in all 
nonexempt federally assisted construc
tion contracts and subcontracts. In ad
dition to the clauses described above, all 
Federal contracting officers and all ap
plicants, as applicable, shall include the 
specifications set forth below in all Fed
eral and federally assisted construction 
contracts for projects designated by the 
Director pursuant to § 60-4.6 of this part 
and in all Federal or federally assisted 
construction contracts to be performed 
in geographical areas designated by the 
Director pursuant to § 60-4.6 of this part.
S t a n d a r d  F e d e r a l  E q u a l  E m p l o y m e n t  O p 

p o r t u n i t y  C o n s t r u c t i o n  C o n t r a c t  S p e c i 
f i c a t i o n s  ( E x e c u t iv e  O r d e r  11246)

1. As used in these specifications:
a. The “ covered area” or “project” means 

the geographical area or project described in 
the solicitation from which this contract 
resulted;

b. “Director” means Director, Office of Fed
eral Contract Compliance Programs, United 
States Department of Labor, or any person 
to whom the Director delegates authority;

c. “ Compliance Agency” means the agency 
designated by the Director on a contractor, 
geographical, industry or other basis to con
duct compliance reviews and to undertake 
such other- responsibilities in connection 
with the administration of Executive Order 
11246 as the Director may determine to be 
appropriate.

d. “Minority” includes:
( i )  Black (A ll persons having origins in 

any of the Black African racial groups not 
of Hispanic origin) ;

(i i ) Hispanic (A ll persons of Mexican, 
Puerto Rican, Cuban, Central or South 
American or other Spanish Culture o f origin, 
regardless of race) ;

(i i i ) Asian and Pacific Islander (A ll per
sons having origins in any of the original 
peoples of the Far East, Southéast Asia, the 
Indian Subcontinent, or the Pacific Islands) ; 
and

(iv ) American Indian or Alaskan Native 
(A ll persons having origins in any of the 
original peoples of North America and main
taining identifiable tribal affiliations through 
membership and participation or commu
nity identification).

2. Whenever the Contractor, or any sub
contractor at any tier, subcontracts a portion 
of the Work involving any construction trade, 
it shall (a ) notify the responsible compli
ance agency and (b ) physically include in 
each suôh subcontract exceeding $10,000 the 
provisions of these specifications and the 
Notice setting forth the applicable goals for 
minority and female participation set forth 
in the solicitation from which this contract 
resulted.
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3. I f  the Contractor is participating in a 
Hometown Plan approved by the U.S. De
partment of Labor in the covered area either 
individually or through an association, its 
affirmative action obligations shall be in ac
cordance with that Plan.

4. The Contractor shall implement the 
specific affirmative action standards provided 
in 7 (a) through (o ) of these specifications. 
The goals set forth in the solicitations from 
which this contract resulted shall be used to 
measure the Contractor’s efforts to meet the 
affirmative action standards. The goals are 
expressed as percentages of the total hours 
of employment and training of minority and 
female employees the Contractor should 
achieve in each construction trade on all the 
Contractor’s construction work in the cov
ered area. The percentage of work hours for 
minority and female employment and train
ing shall be substantially uniform for each 
craft. The Contractor is expected to make 
substantially uniform progress toward its 
goals in each .craft during the period speci
fied.

5. Neither the provisions of any collective 
bargaining agreement nor the nonreferral of 
minorities and women by the union with 
whom the Contractor has a collective bar
gaining agreement shall excuse the Contrac
tor’s obligations under these specifications, 
Executive Order 11246, or the regulations 
promulgated pursuant thereto.

6. In order for the nonworking training 
hours of apprentices and trainees to be 
counted in meeting the goals, such appren
tices and trainees must be employed by the 
Contractor during the training period, and 
the Contractor must have made a commit
ment to employ the apprentices and trainees 
at the completion of their training, subject 
to the availability of employment oppor
tunities. Trainees must be trained pursuant 
to training programs approved by the U.S. 
Department of Labor.

7. The Contractor shall take specific affirm
ative actions to ensure equal employment 
opportunity. The compliance of the Contrac
tor with these specifications shall be based 
upon its efforts to achieve maximum results 
from its actions. The Contractor shall fully 
document these efforts and shall implement 
affirmative action steps at least as extensive 
as the following:

a. Ensure and maintain a working envi
ronment free of harassment, intimidation, 
and coercion at all sites, and in all facilities 
at which the Contractor’s employees are 
assigned to work. The Contractor, where pos
sible, will assign two or more women to the 
construction project. The Contractor shall 
specifically ensure that all foremen, super
intendents, and other on-site supervisory 
personnel are aware of and carry out the 
Contractor’s obligation to maintain such a 
working environment, with specific attention 
to minority or female individuals working 
at such sites or in such facilities.

b. Establish and maintain a current list of 
minority and female recruitment sources, 
provide written notification to minority and 
female recruitment sources and to com
munity organizations when the Contractor 
or its unions have employment opportuni
ties available, and maintain records regard
ing the organizations’ response.

c. Maintain a currentr file of the names, 
addresses and telephone numbers o f each 
minority and female off-the-street applicant 
or minority or female referral from a craft 
union, recruitment source and community 
organization to the Contractor and make 
note of what action was taken with respect 
to each such referred individual. I f  such 
individual was sent to the union hiring hall 
for referral and was not referred back by the 
union or, i f  referred, not employed by the 
Contractor, this shall be documented in the
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file with the reasons, therefore, along with 
whatever additional actions the Contractor 
may have undertaken.

d. Provide immediate written notification 
to the responsible Compliance Agency and 
OFCCP when the union or unions with 
which the Contractor has a collective bar
gaining agreement has not referred to the 
contractor a minority person or woman sent 
by the Contractor, or the Contractor has 
other information that the union referral 
process has impeded the Contractor’s efforts 
to meet its obligations.

e. Develop on-the-job training opportu
nities and/or participate in training pro
grams for the area which expressly include 
minorities and women, including upgrading 
programs, and apprenticeship and trainee 
programs relevant to the Contractor’s em
ployment needs, especially those programs 
funded by the Department of Labor. The 
Contractor shall provide notice of these pro
grams to the sources compiled under 7(b) 
above.

f. Disseminate the Contractor’s EEO pol
icy by including it in any policy manual and 
collective bargaining agreement; by publi
cizing it in the company newspaper, annual 
report, etc.; by specific review of the policy 
with all management personnel and with all 
minority and female employees at least once 
a year; by posting the company’s EEO policy 
on bulletin boards accessible to all employ
ees at each location where construction 
work is performed; and by providing notice 
of the policy to unions and training pro
grams for dissemination.

g. Reviewing the company’s EEO policy 
and affirmative action obligations under 
these specifications with all employees hav
ing any responsibility for hiring, assignment, 
layoff, termination, or other employment 
decisions at least every three months, includ
ing specific review of these items with on
site supervisory personnel such as Superin
tendents, General Foremen, Foremen, etc., 
prior to the initiation of construction work 
at any job site. Minutes shall be recorded 
identifying the time and place of these 
meetings, persons attending, subject mat
ter discussed, and disposition of the subject 
matter.

h. Disseminate the Contractor’s EEO pol
icy externally by including it in any adver
tising in the news media, specifically includ
ing minority and female news media; and 
by providing written notification to and doc
umenting discussions regarding the Con
tractor’s EEO policy with other contractors 
and subcontractors with whom the Contrac
tor does or anticipates doing business.

i. Direct its recruitment efforts, both oral 
and written, to minority, women’s and com
munity organizations, to schools with m i
nority and female students and to minority 
and female recruitment and training orga
nizations serving the Contractor’s recruit
ment area and employment needs. Three 
months prior to the date for the acceptance 
of applications for apprenticeship or other 
training by any recruitment source, the Con
tractor shall send written notification to 
organizations such as the above, describing 
the openings, screening procedures, and 
tests to be used in the selection process.

j. Encourage present minority and female 
employees to recruit other minority persons 
and women and, where reasonable, provide 
after school, summer and vacation employ
ment to minority and female youth—both 
on the site and in other areas of a Contrac
tor’s workforce.
. k. Validate all tests and other selection re
quirements where there is an obligation to 
do so under 41 GFR Part 60-3.

1. Conduct an inventory and evaluation of 
all minority and female personnel for pro
motional opportunities on a quarterly basis 
and encourage these employees to seek or to
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prepare for, through appropriate training, 
etc., such opportunities.

m. Ensure that seniority practices, job 
classifications, work assignments and other 
personnel practices, do not have a discrimi
natory effect by continually monitoring all 
personnel and employment related activities 
to ensure that the EEO policy and the Con
tractor’s obligations under these specifica
tions are being carried out.

n. Ensure that all facilities and company 
activities are nonsegregated, except that sep
arate or single-user toilet and necessary 
changing facilities must be provided to as
sure privacy between the sexes.

o. Document and maintain a record of all 
solicitations o f offers for subcontracts from 
minority and female construction contrac
tors and suppliers, including circulation of 
solicitations to minority and female contrac
tor associations and other business associa
tions.

p. Conduct review, at least annually, of all 
supervisors’ adherence to and performance 
under the Contractor’s EEO policies and af
firmative action obligations.

8. To the degree that the efforts of a con
tractor association, joint contractor-union 
or contractor-outreach program, or other 
similar group, o f which the Contractor is a 
member and participant, impacts favorably 
on the Contractor’s obligations under para
graph 7 of these specifications, the compli
ance agency shall consider such efforts in de
termining the contractor’s compliance with 
the Order, the regulations and these speci
fications. The obligation to comply, however, 
is the contractor’s and failure of such a 
group to fulfill an obligation Shall not be a 
defense for the Contractor’s noricompliance.

9. A single goal for minorities and a sepa
rate single goal for women is acceptable un
less a particular group is employed in a sub
stantially disparate manner in which case 
separate goals shall be established for such 
group. Such separate goals would be required, 
for example, i f  a specific minority group of 
women were under utilized even though the 
Contractor had achieved its standards for 
womeh generally.

10. The Contractor shall not use the goals 
and timetables or affirmative action stand
ards to discriminate against any person be
cause of race, color, religion, sex, or national 
origin.

11. I f  any work under this contract takes 
place in a period later than the latest period 
for which goals are provided, the highest 
goal for that latest period shall apply.

12. The Contractor shall not enter into any 
subcontract with any person or firm debarred 
from or known not to be a responsible bid
der for Government contracts pursuant to 
Executive Order 11246, except as provided 
by regulations in 41 CFR Chapter 60. The 
Contractor shall have the responsibility to 
determine whether or not such person or 
firm has been declared not to be a responsi
ble bidder.

13. The Contractor shall carry out such 
sanctions and penalties for violation of these 
specifications and the Equal Opportunity 
Clause, including suspension, termination 
and cancellation of existing subcontracts as 
may be imposed or ordered pursuant to Ex
ecutive Order 11246, as amended, and its im
plementing regulations by the agency or the 
Office of Federal Contract Compliance Pro
grams. Any Contractor who fails to carry 
out such sanctions and penalties shall be in 
violation o f these specifications and Execu
tive Order 11246, as amended.

14. The Contractor, in fulfilling its obli- * 
gations under these specifications, shall im
plement specific affirmative action, at least 
as extensive as those standards prescribed in 
paragraph No. 7 of these specifications, so as 
to achieve maximum results from its efforts
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to ensure equal employment opportunity. I f  
the contractor fails to comply with the re
quirements of the Executive Order, the Im
plementing regulations, or these specifica
tions, the compliance agency shall proceed 
in accordance with 41 CFR 60-4-8.

15. The Contractor shall designate a re
sponsible official to (a) monitor all employ
ment related activity to ensure that the 
company EEO policy is being carried out and 
(b ) to submit reports relating to the pro
visions hereof as may be required by the 
Government and (c) to keep records. Records 
shall at least include for each employee: 
name, construction trade name, employee 
identification number when assigned, social 
security number, race, sex, status (e.g., me
chanic, apprentice, trainee, helper or la
borer), dates of changes in status, hours 
worked per week in the indicated trade, and 
locations at which work was performed'. 
(Clarification of means of displaying these 
data requirements may be obtained from the 
responsible Compliance Agency.)

16. Nothing herein provided shall be con
strued as a limitation upon the application 
of State or local affirmative action or equal 
opportunity requirements which establish 
higher standards o f compliance or upon the 
application o f requirements for the hiring of 
local or other area residents (e.g., those under 
the Public Works Employment Act o f 1977 
and the Community Development Block 
Grant Program), for work performed pur
suant to this contract.

(b) The notice set forth in § 60-4.2 of 
this part and the specification set forth 
in § 60-4.3 of this part replace the New 
Form for Federal Equal Employment Op
portunity Bid Conditions for Federal 
and Federally Assisted Construction 
published at 41 FR 32482 and commonly 
known as the Model Federal EEO Bid 
Conditions, and the New Form Shall not 
be used after the regulations in this part 
become effective.
§ 60—4.4 Affirmative action require

ments.
(a) To implement the affirmative ac

tion requirement of Executive Order 
11246 in the construction industry, the 
Office of Federal Contract Compliance 
Programs previously has approved affir
mative action programs commonly re
ferred to as “Hometown; Plans,” has 
promulgated affirmative action plans re
ferred to as “ Imposed Plans” and has 
approved “Special Bid Conditions” for 
high impact projects constructed in 
areas not covered by a Hometown or an 
Imposed Plan. All solicitations for con
struction. contracts made after the ef
fective date of the regulations in this 
part shall include the notice specified in 
§ 60-4.2 of this part and the specifica
tions in § 60-4.3 of this part in lieu of the 
Hometown and Imposed Plans (includ
ing the Revised Philadelphia Plan (see 
41 FR 1578) ) and Special Bid Condi
tions. Until the Director has issued an

order pursuant to § 60-4.6 of this part 
establishing goals and timetables for mi
norities in the appropriate geographical 
areas or for a project covered by Special 
Bid Conditions, the goals and timetables 
for minorities to be inserted in the No
tice required by 41 CFR 60-4.2 shall be 
the goals and timetables contained in 
the Hometown Plan, Imposed Plan or 
Special Bid Conditions presently cover
ing the respective geographical area or 
project involved. Except as provided in 
paragraph (b) of this § 60-4.4, and until 
further notice, the goals and timetables 
for women to be inserted in the Notice 
required by 41 CFR 60-4.2 shall be those 
goals published this same date in the 
F ederal R egister.

(b) Signatories to a Hometown Plan 
shall have 45 days^from the effective date 
of the regulations in this part to submit 
goals and timetables for women to the 
Director for approval. I f  the Hometown 
Plan is scheduled to expire prior to or 
shortly after the expiration of the 45- 
day period, the signatories should sub
mit for approval a new plan which con
tains goals and timetables for women. 
Failure of the signatories to submit goals 
for women or a new plan, as appropriate, 
shall result in an automatic termination 
of the Office of Federal Contract Compli
ance Program’s approval of the Home
town Plan. At any time the Office of Fed
eral Contract Compliance Programs ter
minates or withdraws its approval of a 
Hometown Plan, the Contractors signa
tory to the Plan shall be covered auto
matically by the specifications set forth 
in § 60-4.3 of this part and by the goals 
and timetables established for that geo
graphical area or project pursuant to 
§ 60-4.6 of this part.
§ 60—4.5 Hometown plans.

A contractor participating, either indi
vidually or through an association, in a 
Hometown Plan shall comply with its 
affirmative action obligations under Ex
ecutive Order 11246 by complying with 
its obligations under the Hometown Plan. 
I f  a contractor is not participating in a 
Hometown Plan it shall comply with the 
specifications set forth in § 60-4.3 of this 
part and with the goals and timetables 
for the appropriate area or project as 
listed in the Notice required by 41 CFR 
60-4.2. For the purposes of this part 60-4 
a contractor is not participating in a 
Hometown Plan if it:

(a) Ceases to be signatory to a Home
town Plan;

(b) Is signatory to a Hometown Plan 
but is not party to a collective bargain
ing agreement;

(c) Is signatory to a Hometown Plan 
but is party to a collective bargaining 
agreement with labor organizations

which are not or cease to be signatories 
to the same Hometown Plan;

(d) Is signatory to a Hometown Plan 
and is party to collective bargaining 
agreements with labor organizations but 
the two have not jointly executed a spe
cific commitment to minority and fe
male goals and timetables and incorpo
rated the commitment in the Hometown 
Plan;

(e) Is participating in a Hometown 
Plan which is no longer acceptable to 
the Office of Federal -Contract Compli
ance Programs;

(f )  Is signatory to a Hometown Plan 
but is party to collective bargaining 
agreements with labor organizations 
which together have failed to make a 
good faith effort to comply with their 
obligations uhder the Hometown Plan.
§ 60—4.6 Goals and timetables.

The Director, from time to time, shall 
issue goals and timetables for minority 
and female utilization which shall be 
based on appropriate workforce, demo
graphic or other relevant data and which 
shall cover specific construction projects 
or specific geographical areas. The goals 
shall be applicable to a covered contrac
tor’s or subcontractor’s entire workforce 
which is working, in the area covered by 
the goals and timetables. Such goals and 
timetables shall be published as notices 
in the Federal Register, and shall be in
serted by the contracting officers and 
applicants, as applicable, in the Notice 
required by 41 CFR 60-4.2.
§ 60—4.7 Effect on other regulations.

The regulations in this part are in 
addition to the regulations contained in 
this chapter which apply to construc
tion contractors and subcontractors gen
erally. See particularly 41 CFR 60-1.7, 
60-1.8, 60-1.26, 60-1.29, 60-1.30, 60-1.32, 
60-1.41, 60-1.42, 60-1.43 and 41 CFR 
Part 60-3, Part 60-20, Part 60-30, Part 
60-40 and Part 60-50.
§ 60—4.8 Show cause notice.

I f  an investigation or compliance re
view reveals that a construction contrac
tor or subcontractor has violated the 
Executive Order, any contract clause, 
specifications or the regulations in this 
chapter, the compliance agency shall 
issue to the contractor or subcontractor 
a notice to show cause which shall con
tain the items specified in ( i )- ( iv ) of 
41 CFR 60-2.2 (c) (1). I f  the contractor 
does not show good cause within 30 days, 
it shall take corrective action. I f  the con
tractor does neither, the compliance 
agency shall follow the procedure in 
subparagraph (2) of 41 CFR 60-2.2(c). 

[FR Doc.77-23611 Filed 8-15-77;8:45 am]
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DEPARTMENT OF LABOR
Office of Federal Contract Compliance 

Programs
WOMEN IN CONSTRUCTION UNDER 

EXECUTIVE ORDER 11246, AS AMENDED
Proposed Goals and Timetables Pursuant 

to Proposed Rule
Regulations (41 CPR Part 60-4) pro

posed by the Department of Labor in 
the F ederal R egister today would au
thorize the Director of the Office of Fed
eral Contract Compliance Programs 
(OFCCP) to issue goals and timetables 
for minority and female participation 
on Federal or federally assisted con
struction projects. The goals would be 
based on workforce, demographic or 
other relevant data of Standard Metro
politan Statistical Areas, counties, or 
groups of counties, or some other geo
graphical area in which the construction 
is being performed.

Under the proposed regulations, the 
goals and timetables would be published 
in the F ederal R egister in a notice of 
general information to the public but 
would not be published for public com
ment. However, because the OFCCP 
previously had not required goals for 
women in the construction industry 
under the Executive Order program, and 
because of the general interest in this 
subjectj public comment is invited on 
this proposed notice until September 30, 
1977.

A  review of statistics relating to the 
construction industry shows a virtual 
exclusion of women from employment in 
the construction industry. Continued re
liance by contractors on established hir
ing practices may reasonably be expected 
to result in continued exclusion of 
women. Accordingly, to implement the 
provisions of Executive Order 11246, as 
amended by Executive Order 11375, and 
to achieve a program of equal employ
ment opportunity in the construction 
industry for women, it is proposed to 
develop goals and timetables for female 
participation in the construction indus
try. OFCCP has examined and con
sidered a number of approaches for de
veloping affirmative action goals for 
women. Some such methods include the 
female workforce, different proportions 
of the female workforce, and female rep
resentation in apprenticeship positions. 
Thought also has been given to estab
lishing a pilot program for the purpose 
of developing a data base on which fe
male goals could be developed. Each of 
these methods, however, suffers from 
certain deficiencies but basically they 
would establish initial goals either so 
high or so low that the result would be 
meaningless. The proposal adopted here 
considers both the relevant characteris
tics of the construction industry as they 
relate to developing goals and timetables 
for women, and the need to establish an 
effective implementation of the Execu
tive Order.

Under this proposal, goals for women 
in construction would be established for 
a period of three years. The goals would 
be 3.1 percent, 5.0 percent, and 6.9 per
cent for the first, second and third years, 
respectively. These goals were developed 
using two sets of statistics. First, accord
ing to the 1970 census, the female work
force in the construction industry is 1.2 
percent. Also, according to the 1970 cen
sus, women constitute 5 percent of all 
craft and kindred workers. This latter 
group of workers are in occupations 
which are similar to construction occu
pations, and possess educational levels, 
skills ancT abilities comparable to those 
possessed by employees working in the 
construction industry. It  is reasonable 
to expect therefore that within a two- 
year period the construction industry, 
with active recruitment, could achieve 
a 5 percent female participation goal. 
This same effort would raise the goal to 
6.9 percent in the third year. The statis
tics on which these goals are based, of 
course, are national in scope and are not 

«presently available in usable form on an 
SMSA or county basis. It  is proposed 
therefore that a single goal for female 
participation in the construction indus
try be adopted. Contractors are advised 
however, that where higher State, local 
or other jurisdictional goals for women 
are in effect, compliance with the goals 
and timetables proposed herein would 
not relieve the contractor of its obliga
tion to comply with the higher local goal. 
Similarly, the proposal does not affect or 
limit in any way the application of re
quirements providing for the employ
ment of local residents such as those 
contained in the Community Develop
ment Block Grant and the Public Works 
Employment Act grant programs.

The goals would be applied in all geo
graphical areas and on all projects which 
have goals and timetables for minorities. 
Also, under the proposed regulation gov
erning construction contractors under 
Executive Order 11246 published today in 
the F ederal R egister, Hometown Plans 
would be allowed to submit goals for 
women to the Director for approval. It  
is proposed that no goals lower than the 
ones proposed herein would be approved. 
I f  the Hometown Plans do not submit 
female affirmative action goals within 
the specified period and receive approval, 
it is proposed that the Department’s ap
proval of the plan will be automatically 
withdrawn and the goals proposed herein 
would be applicable in those Hometown 
areas.

These initial goals are intended to pro
vide immediate equal employment oppor
tunity for women in the industry until 
more meaningful goals based on appro
priate female workforce figures can be 
developed and implemented. Toward this 
latter end and in order to develop goals 
and timetables for women in construc
tion on a more permanent basis, a work
ing committee is proposed to be estab
lished to make recommendations to the

Director, OFCCP, on the total involve
ment of women in the construction in
dustry. The exact structure and compo
sition of the committee has not been de
termined, and comments specifically are 
invited on this issue. It  is contemplated, 
however, that the committee would work 
closely with outreach and community 
groups and would operate for a period of 
at least five years. It also would receive 
input from the general public and ex
amine the progress of women in the con
struction industry. In addition, at least 
six months before the expiration of the 
third year goal proposed herein, the com
mittee would recommend meaningful fe
male goals to the Director of the OFCCP 
to cover, at the minimum, an additional 
three-year period. The Director would, 
pursuant to 41 CFR 60-46, proposed in 
the F ederal R egister today, issue mean
ingful goals and timetables based on the 
committee’s recommendations or on 
other appropriate data.

It is intended that the final Notice 
which would establish the goals would 
list those geographical areas and proj
ects for which goals for minorities and 
women shall be applicable. These areas 
would include those currently covered 
by Imposed Plans and those projects cov
ered by Special Bid Conditions. And as 
indicated in the regulations proposed in 
the F ederal R egister today, the goals 
and timetables contained in those plans 
and Bid Conditions would constitute the 
initial goals and timetables for minori
ties.

Accordingly, it is proposed to establish 
goals and timetables for women in the 
construction industry for use on projects 
and in geographical areas as designated 
by the Director, Office of Federal Con
tract Compliance Programs, as follows:

Goals
Time frame: (in percent)

Jst year_________________________ 3.1
2d year________________ ________ 5.0
3d year__________ ______________ 6.9

These goals would apply to a covered 
contractor’s or subcontractor’s entire 
workforce which is working on construc
tion projects in an area covered by the 
goal. Compliance with the goal will be 
measured against the total work hours 
performed during each 12-month period. 
The goal would apply to the contractor’s 
entire workforce in that area notwith
standing that not all employees would be 
working on the Federal or federally 
assisted construction project.

Send comments to Weldon J. Rougeau, 
Director, Office of Federal Contract Com
pliance Programs, Room C-3324, 209 
Constitution Avenue, N.W., Washington, 
D.C., 20210. Comments received will be 
available for inspection during regular 
working hours at the above address.

Dated: August 8,1977.
W eldon J. R ougeau, 

Director, OFCCP.
[FR Doc.77-23609 Filed 8-15-77; 8:45 am]
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Title 29— Labor
CHAPTER XVII— OCCUPATIONAL SAFETY 

AND HEALTH ADMINISTRATION, DE
PARTMENT OF LABOR

PART 1908— ON-SITE CONSULTATION 
AGREEMENTS

AGENCY: Occupational Safety and 
Health Administration, Department of 
Labor.
ACTION : Final rule.
SUMMARY: The existing regulation is 
amended by rewording and reorganizing 
its present provisions, and adding new 
provisions. The new regulation is de
signed to further the Agency’s objective 
to provide free on-site consultation to 
as many employers requesting this serv
ice as possible, with priority given to 
small business employers. The proposal 
was prepared to implement the policy di
rective of the Congress. The regulation 
as amended will: change the level of 
Federal funding from the present fifty 
percent to ninety percent for on-site 
consultation activities; expand the pro
gram to include States with approved 
plans under section 18 of the Occupa
tional Safety and Health Act of 1970; 
set out new requirements for monitoring 
and evaluating State performance under 
the contract; further define the State’s 
obligation to publicize the availability 
of the program, further define the obli
gations of the employer and the con
sultant to protect employees; and pre
scribe new requirements for consultant 
qualifications and numbers.
EFFECTIVE DATE: August 1, 1977.
FOR FURTHER INFORMATION CON
TACT:

William J. Higgins, Chief, Division of 
Voluntary Programs, Occupational 
Safety and Health Administration, 200 
Constitution Avenue NW., Washing
ton, D.C. 20210 (202-634-4923).

SUPPLEMENTARY INFORMATION: 
Background

On April 29,1977, (42 PR 22060) notice 
was published in the Federal Register 
requesting public comment on proposed 
changes to regulations for on-site con
sultation contracts at "29 CPR Part 1908. 
After consideration of more than 60 pub
lic comments received, discussions with 
the States and internal review by the 
Federal Occupational Safety and Health 
Administration (hereinafter referred to 
as the Agency), the proposal has been 
amended and is published as a final regu
lation. The new regulation is designed 
to further the Agency’s objective to pro
vide free on-site consultation to as many 
employers requesting this service as pos
sible, with priority given to small busi
ness employers. This program must also 
be consistent with public policy and the 
goals of the Occupational Safety and 
Health Act of 1970 (29 U.S.C. 667) (the 
Act will later be referred to as the Fed
eral OSH A ct).

The need for a greater understanding 
by employers.of their obligations under 
the Federal or State OSH Acts has been

widely acknowledged. The interpretation 
of complex standards and the ability to 
recognize hazards may pose difficulties 
for employers, but small business em
ployers, who may lack the financial re
sources to utilize private consultants, are 
often faced with a greater difficulty in 
understanding their obligations under 
the Act.

Under the Federal OSH Act, on-site 
consultation services by Agency person
nel cannot be provided without trigger
ing the normal enforcement provisions of 
the Federal OSH Act, including citation 
and possible penalties for any hazards 
observed. Because of this restriction, 
Federally funded on-site consultation, 
prior to the promulgation of this Part, 
could be conducted only by States with 
approved plans under section 18 of the 
Act utilizing State personnel. These 
States were able to conduct on-site con
sultation, with fifty percent Federal 
funding, subject to certain restrictions 
and conditions similar to those under 
this Part. At the present time twenty- 
two State plans provide these services. 
However, because there is no comparable 
on-site consultation provided under the 
Federal program, States were not re
quired to provide these services as part 
of their plan in order to meet the Federal 
OSH Act’s requirement that they be “at 
least as effective.”

In  response to the demand for consul
tation in other States, regulations were 
promulgated on May 20, 1975, to extend 
fifty percent Federal funding, through 
contracts entered into under the author
ity of sections 21(c) and 7(c) (1) of the 
Federal OSH Act, to States without ap
proved State plans. This fifty-percent 
funding level was established to place 
the contract States in the same position 
respecting funding as those States with 
approved plans. Twelve additional States 
were participating in this program at 
the end of fiscal year 1976. Because many 
States still did not provide on-site con
sultation, specific funds were provided 
for on-site consultation in the Labor- 
HEW Appropriation Act for fiscal year 
1977, and the Appropriations Committee 
Report on the Act (Senate Report No. 
94-997) directed the Agency to increase 
the level of Federal funding to a ratio 
which would ensure fuller State partici
pation in the program.

The proposal was prepared to imple
ment the policy directive of the Congress. 
In addition, the regulation was re
drafted; provisions that had in the past 
been subject to misinterpretation were 
clarified; and, a more precise policy 
statement of the Agency’s position was 
provided. In the majority of instances, 
the rewording and revision in many of 
the provisions was for the purpose of 
clarification and does not represent a 
change in intention or effect.

The following are the major issues 
raised by the proposal:

N ew  Funding L evel

In response to the Congressional di
rective, the Agency proposed to increase 
the level of Federal funding to ninety 
percent, a level considered necessary to

provide a stronge incentive for States 
to enter the program, while at the same 
time requiring some financial commit
ment on their part. It  was recognized, 
however, that certain States would not 
participate in an on-site consultation 
program regardless of the percentage of 
Federal funding. These States either 
have legal contraints which prevent 
their participation, or have indicated a 
policy or philosophy which would pro
hibit it.

Several of the public comments re
ceived addressed the new funding level. 
Most were favorable including those 
from John Wenning, Administrator of 
the Wisconsin Division of Safety and 
Buildings, and Robert Palmer of the Na
tional Association of Manufacturers. On 
the other hand, Charles T. Greene, Di
rector of Industrial Safety of the District 
of Columbia, and Allan Harvey, Deputy 
Director, Bureau of Safety and Regula-’ 
tions of the Michigan Department of 
Labor, along with Irving Davis, Chief, 
Division of Occupational Health of the 
Michigan Department of Public Health, 
objected to the new level on the grounds 
that it would discourage States from de
veloping section 18 plans and encourage 
States with existing plans to drop their 
programs. In anticipation of this pos
sible effect, the proposal expanded the 
eligibility for the program to include all 
States, including those with approved 
plans under section 18. Under the exist
ing regulation, States with approved 
plans were not eligible to enter into on
site consultation contracts. Although 
some disincentive for State plans may 
remain, it has been minimized by the ex
pansion of eligibility, because a State can 
maintain its plan under section 18 and 
also enter into a contract under this 
Part, at the increased funding level.

Effect Upon States W ith Plans 
Approved U nder Section 18

Several public comments including 
those from Joshua Agsalud, Director of 
the Hawaii Department of Labor and 
Industrial Relations, Steven Jablonsky, 
Program Manager of the Department of 
Industrial Relations of the California 
Occupational Safety and Health Admin
istration, John Brooks, Commissioner of 
the North Carolina Department of La
bor, and Charles Daniels, Director of the 
Arkansas Department of Labor, whose 
comments were supported by Senator 
John McClellan, Senator Dale Bumpers, 
and Congressman Ray Thornton ob
jected to the exclusion of public em
ployers or requested clarification of the 
language in the proposal. The Agency is 
aware of the importance of programs 
to protect the safety and health of em
ployees of State and local governments. 
At the present time, States with ap
proved section 18 plans must, to the ex
tent permitted under this law, institute 
“ effective and comprehensive” occupa
tional safety and health programs for 
public employees; these programs, of 
course, may provide consultation services 
to public employees. States may also 
submit for approval under section 18 
programs for “ public-employees only”
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(29 CFR 1956). Finally, States may in
stitute public employer programs with 
one-hundred percent State funds.

Under the final regulation no provi
sion is made for inclusion of consulta
tion for public employers under these 
agreements. However*, the agency be
lieves that protection of public employees 
should be expanded to the extent pos
sible, in all States; to this end it will 
explore possible strategies available to 
increase the Federal role in this area.

Under the final regulation, if  States 
with approved plans wish to provide on
site consultation to private employers, 
with Federal funding, they must chose 
whether to enter into a 7(c) (1) contract 
under this regulation with ninety per
cent Federal funding, or to provide such 
services under their plans, with- fifty 
percent Federal funding. They cannot 
do both. This restriction was placed in 
the proposal because of the likelihood of 
administrative, accounting and monitor
ing problems associated with dual pro
grams, and remains unchanged in the 
final regulation^
L imitation of Activities Under the 

Contract

Several public comments, including 
those submitted by John J. Horn, Acting 
Commissioner of the Department of 
Labor and Industry for the State of New 
Jersey, Steven Jablonsky of the Cali
fornia Occupational Safety and Health 
Administration, William Wilkins, Ad
ministrator of the Wyoming Occupa
tional Safety and Health Agency, and 
others, objected to the provisions in the 
proposal which would limit the author
ized activities under the contract to on
site consultation only. The suggestion 
was made that this restriction, which is 
unchanged in the final rule, was designed 
to provide the maximum emphasis on 
on-site consultation, because under the 
Federal OSH Act the Agency is able, 
under section 21(c) , to engage in its own 
Federal training and education activi
ties. Since these services are provided on 
the Federal level, the prudent use of the 
limited on-site consultation contract 
funds dictates their expenditure for the 
purpose of filling a need to which the 
Agency is otherwise unable to adequately 
meet. Under the final regulation, State 
consultants may participate in seminars 
and employer conferences, but this par
ticipation would be for the purpose of 
program promotion rather than direct 
training and education of employers. 
Federal training and education activities 
will be concentrated iii States without 
plans approved under section 18, because 
States with approved plans are required 
to maintain their own State program of 
training and education as a condition of 
plan approval.

U nscheduled Visits to W orksites

Numerous public comments, including 
those of John J. Horn of the New Jersey 
Department o f Labor and Industry, 
James McCain, Secretary o f the Kansas 
Department of Human Resources, John 
Brooks o f the North Carolina Depart
ment of Labor, Philip Ross, Commis-
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sioner of the New York Department of 
Labor, and others, objected to the pro
vision in § 1908.4(b) of the proposal 
which specifically prohibited unsched
uled visits to employer worksites for the 
purpose of conducting an on-site con
sultation, i f  entry were granted. Many 
of these comments emphasized the util
ity of individual contact with employers, 
and stressed that employers could be 
more effectively informed of the pro
gram in this manner. In consideration 
of these comments, the final regulation 
changes the proposal and authorizes 
visits to employer workplaces for the 
purpose of explaining the availability of 
the program. However, because of the 
necessity for adequate preparation by a 
consultant before an effective on-site 
visit may be conducted, the final regu
lation does not authorize the conduct 
o f on-site consultation on the basis of 
an unscheduled visit to a workplace.

Informing an Employer of His 
Obligations Under the Program

New language has been included in 
the final regulation under § 1908.4(a) (3), 
Scope of service. This new language re
quires a State to clearly explain in its 
program promotion activities and in: re
sponse to inquiries,, the important as
pects of the program. It  was considered 
to be essential that employers be clearly 
informed of the State and Federal part
nership in this program and of their re
sponsibilities in the event an on-site visit 
is conducted, including those safeguards 
for employee protection which could re
quire employer action. Therefore, under 
the final regulation* these responsibili
ties must be explained to an employer be
fore a request can be accepted.

Employee Participation

In  the preamble to the proposal for the 
revision of this Part, public comments 
were requested on the issue of employee 
participation in the on-site visit. The 
proposed regulation was essentially a 
restatement of the existing regulation, 
which provided for employee participa
tion only with the employer’s express 
permission. The Agency,' however, was 
interested in receiving comments con
cerning the expansion of employee par
ticipation rights to parallel the employee 
walkaround rights associated with en
forcement inspections under section 8(e) 
o f the Federal OSH Act. It  was consid
ered that employees could provide some 
assistance to a consultant during a con
sultation visit as they provide to an in
spector during an inspection. Further, it 
was believed that because employees 
may have been exposed to hazards the 
consultant might find, they had a right 
to be informed o f their discovery.

Numerous public comments were re
ceived in response to the request. Steven 
Jablonsky of the California Occupational 
Safety and Health Administration, and 
Dr. N. H. Dyer, Director of the West Vir
ginia Department of Health, commented 
that there were clearly instances where 
employees must participate in an on-site 
visit in order to make the visit effective. 
According to the comment from the Cali-
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fomia agency, contact would be essential 
for example, during a health consulta
tion where individual employee exposure 
levels must be determined or where a 
firm had an active employee/employer 
in-plant safety committee.

Other comments expressed the opinion 
that such participation should be per
mitted only to the extent allowed by the 
employer and strongly objected to any 
mandatory walkaround on the grounds 
that it would greatly discourage em
ployer requests for the program. Con
sideration has been given to these fac
tors, and the final regulation specifies 
that’ employee contact by a consultant 
is necessary in order to properly identify 
hazards in the workplace, and that a 
consultant must explain to an employer 
the possibility that such contact may 
have to be initiated. An employer must 
agree to this form of contact before a 
visit may proceed. In addition, the regu
lations require the consultant to en
courage employers to permit additional 
employee participation to the extent 
practicable, including participation in 
the walkaround but does not mandate 
such participation.

Employee P rotection Requirements

The discussion under this heading en
compasses the provisions in the regula
tion concerning the requirement that the 
employer take necessary action to elimi
nate hazards which present an imminent, 
danger or serious violation. The proposal 
contained three provisions which affected 
this requirement, § 1908.4(d) (5) (v ), 
which provided for the classification of 
hazards, § 1908.4(d) (6), which placed 
the obligation on the employer to take 
action if an imminent danger or serious 
violation was identified, and § 1908.5(b), 
which required the consultant to notify 
the appropriate OSHA enforcement au
thority i f  the employer refused to co
operate in the elimination of such 
hazards.

The majority o f the public comments 
received addressed this issue. The com
ments ranged from strong abjections to 
any action related to enforcement to 
acceptance o f the concept with questions 
only on the procedure to be followed: 
Most comments, however, were opposed 
to the mandatory referral to enforce
ment authorities where an employer fails 
to take action to eliminate a serious 
violation. The terminology utilized was 
also questioned, with several objections 
to the use of the definition of a serious 
violation, and the requirement that the 
consultant must make a judgment as to 
how a compliance^ officer would cite a 
particular hazard.

This issue has been the subject of 
careful consideration. The Agency is cog
nizant of the need for full employer 
utilization of the consultation program 
and is aware of the argument that the 
requirement for referral might deter 
some employers from requesting ,on-site 
consultation. However, other provisions 
of the regulation are intended to assure 
the fundamental separation between the 
consultation program and enforcement, 
and would minimize this disincentive.
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Thus, the regulation requires that the 
consultation operate independently from 
OSHA enforcement and that it have its 
own separate and distinct staff and man
agement. Further, even in the monitor
ing of a State’s performance, the identity 
of employers receiving on-site consulta
tion is not revealed. In addition, an on
site visit in progress will delay certain 
types of OSHA inspections, and an em
ployer is not required to make the con
sultation report available to a compli
ance officer during a subsequent 
inspection.

The only situation in which informa
tion about a consultation visit is referred 
to enforcement authorities is if an im
minent danger or serious violation is 
identified and the employer fails to take 
the necessary action to eliminate the 
hazard and protect the employees. In the 
case of a serious violation a reasonable 
period for the elimination of the hazard 
is to be provided. Thus, an employer who 
in good faith seeks consultation advice 
to identify hazards so that they can be 
eliminated need have no concern about 
enforcement action being taken against 
him or her. It is only in what is likely 
to be the extremely rare case of an em
ployer who, although aware of the im
minent danger or serious violation, fails 
to act to eliminate them in the work
place that referral will occur. The Agency 
believes that in these limited circum
stances the underlying policies of the 
Federal OSH Act mandate that the mat
ter be referred for appropriate enforce
ment action.

Accordingly, the final regulation, al
though reworded, retains the provision 
of the present regulation and the pro
posal requiring referral to enforcement 
authorities in specified situations.

The use of the definition of a serious 
violation under the Federal OSH Act was 
determined to be necessary because, by 
the use of a currently available and 
known standard, the characterization of 
hazards by consultants will be more uni
form throughout the program. Conse
quently, employers will be able to have a 
better understanding of their obligations, 
and the monitoring and subsequent 
evaluation of consultant performance 
will be facilitated. The final regulation 
therefore, describes both the employer’s 
and the consultant’s obligations in the 
event that an imminent danger or seri
ous violation is identified, and new pro
visions in the regulation specify that an 
employer be clearly informed of these 
obligations before a request for an on
site consultation visit may be accepted.

A provision is also added to clarify the 
obligation of the OSHA enforcement au
thority which receives a referral for a 
serious violation which an employer has 
refused to eliminate. The new provision 
specifies that the OSHA authority is not 
automatically required to make an im
mediate inspection, but rather has the 
flexibility to take whatever action it de
termines is warranted, given the facts of 
the case.

In addition, a procedure is created by 
which an employer, who in good faith 
disagrees with the period of time estab

lished for the elimination of a hazard, 
may promptly discuss the time period 
with the program consultation manager, 
who may amend the time period allowed.

R e latio n sh ip  to  Enforcem ent

Several public comments, including 
Nicholas Roussos, Commissioner of the 
Massachusetts Department of Labor and 
Industries, Larry Swanda of the Jensen 
Construction Company, Philip Ross of 
the New York Department of Labor, 
Charles Daniels of the Arkansas Depart
ment of Labor, William Foster, Commis
sioner of the Oklahoma Department of 
Labor, and others addressed a delay of an 
inspection occurring when a consultation 
visit is in progress. Most of these com
ments favored broadening this provision 
to ensure that an employer was given 
some period of time after a consultation 
visit before any enforcement activity 
would be initiated. The rationale ad
vanced for this delay was that the em
ployer should be allowed the opportunity 
to act upon the consultant’s advice. The 
comments emphasized that this would 
result in the more efficient use of re
sources and point to the bad publicity 
that was likely to ensue if an enforcement 
inspection occurred shortly after the con
duct of an on-site visit. After considera
tion of these comments, the Agency has 
decided to adhere to its position that no 
inspection should be delayed beyond the 
time necessary for the consultant to com
plete the on-site visit. The Agency must 
reserve the option to conduct an inspec
tion immediately after the visit.

Accordingly, this provision, although 
reworded, remains essentially unchanged 
in the final regulation. In addition, under 
the final regulation certain types of in
spections may not be delayed, despite the 
fact that a consultation visit is in prog
ress.

Further, a new .provision has been 
added to clarify the circumstances when 
an employer may receive an on-site visit 
subsequent to an enforcement inspection. 
This new provision, § 1908.5(b)(3), ac
knowledges the role of consultation in 
aiding an employer in the abatement of 
violations, and permits employers to re
quest on-site consultation for the pur
pose of obtaining abatement advice. A 
restriction is placed upon this consul
tative activity in that an on-site con
sultation visit may not take place subse
quent to an enforcement inspection until 
the employer has been notified that no 
citation would be issued or, where a cita
tion is issued, until those citation items 
for which consultation is desired have be
come final orders. A citation item be
comes a final order if, within the num
ber of days specified under the applicable 
law, the employer does not file a notice 
of contest or, if a notice of contest is 
filed, after a final decision by the Occu
pational Safety and Health Review Com
mission or corresponding State authority.

Certain provisions of the proposal ad
dress the effect of an on-site consulta
tion visit on a subsequent inspection. 
These provisions, which appeared at 
§ 1908.5(d) (1), resulted in several com
ments. James McCain, of the Kansas

Department of Human Resources, Gov
ernor Joseph Teasdale of the State of 
Missouri, L. W. Murray, Jr., Director of 
the Governor's Office of Illinois Man
power and Human Development, and 
others objected to the fact the compli
ance officer was not bound by the con
sultant’s advice. It is the Agency’s view, 
however, that because conditions in a 
workplace are constantly changing, the 
views expressed by the consultant can
not limit the effects of a subsequent in
spection or preclude citations and pro
posed penalties being issued for 
violations discovered. Further, under the 
final regulation, a compliance officer 
would not ordinarily know that a con
sultation visit has occurred unless the 
employer volunteers the information or 
makes the written report available. Un
der § 1903.6(c) (4), if  the report is given 
to the compliance officer, the advice 
given by the consultant would be con
sidered and used to determine the em
ployer’s good faith. In addition, it will 
be the Agency’s policy to permit, where 
warranted, a good faith penalty adjust
ment greater than the* thirty percent 
currently allowed under the Field Oper
ations Manual, thus a employer who, has 
taken action based on the advice of a 
consultant, and who was cited for a 
violation, may not use the advice or 
opinions of the consultant as a defense 
to the citation; but the fact that the 
employer did follow the consultant’s ad
vice could result in a substantial reduc
tion of any penalty assessed.

The application of this additional good 
faith adjustment must, of course, be 
determined by the Area Director or cor
responding State official on a case-by- 
case basis.

N umber of Consultants

In the proposal, a two-year ceiling was 
placed on the number of consultants 
which could be funded in a State under 
an agreement pursuant to this Part, and 
an exception from this ceiling was al
lowed for States with current agreements 
or approved plans under section 18 of 
the Federal OSH Act. The proposal 
would have required that exempted 
States reduce the number of consultants 
down to the twenty-five percent ratio 
through attrition. Numerous comments 
received addressed this limitation on the 
number of consultants. The comments 
objected1 to the apparent inflexibility in 
the provisions and questioned whether 
it would be possible for a State exceeding 
the ratio to hire more qualified consult
ants or increase the number of industrial 
hygienists if no staff vacancies could be 
filled until the State was below the 
twenty-five percent level. In response to 
these comments, the final regulation, 
while retaining the twenty-five percent 
ratio as a general guideline for one year, 
provides that those States with current 
contracts may be exempted from the ra
tion requirement if the current number 
is justified based on program perform
ance, demand for services, or other fac
tors. The final rule creates a far greater 
degree of flexibility in the determination 
of an appropriate number of consultants 
in all States. The ratio itself is also re-
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cast in terms o f a “positions” concept 
rather than in terms of individual con
sultants.

A new provision has been added re
quiring the regional administrator to de
termine the types of consultant expertise 
necessary to meet the needs of the State. 
This would include not only the safety/ 
health ratio, but also any particular need 
present in the State, such as a. need for 
consultants with experience in mari
time. After determining the State needs, 
the regional administrator will negotiate 
a reasonable response to those needs, and 
could require specialized training or the 
assignment of consultants with particu
lar qualifications.

Qualifications of Consultants

The proposal contained explicit details 
on minimum qualifications for consult
ants, including specific educational and 
experience requirements. The provision 
in the existing regulation requiring re
gional administrator interview and ap
proval consultants was also retained in 
the proposal.

Numerous public comments were ad
dressed to these provisions, including 
comments from officials from the States 
of California, Oklahoma, Michigan, Ore
gon, Kansas, Wisconsin, North Carolina, 
New York, West Virginia, Texas, Mis
souri, Illinois, Virginia, Massachusetts, 
Colorado, and Kentucky. One of the ob
jections raised by the comments con
cerned the requirement for regional ad
ministrator interview. States strongly 
objected to this provision on the grounds 
that it would interfere with normal State 
hiring practices.

The comments from Philip Ross of the 
New York Department of Labor indi
cate that under the State’s Merit Sys
tem and Civil Service Law, certain per
sons have an absolute preference to any 
job opening for which they are qualified 
under State law. I f  the regional adminis
trator were to reject such a person, the 
consultant position could not be filled 
until another position outside of the pro
gram was vacated. A similar concern was 
raised by Robert Beard, Acting Commis
sioner o f the Virginia, Department of 
Labor and Industry, on the grounds that 
the regional administrator could reject 
an applicant certified by the State Merit 
System as being qualified.

In response to this criticism, the re
quirement for an regional administrator 
interview has been removed in the final 
regulation. However, the requirement 
that the regional administrator must ap
prove State consultants before assign
ment to this program is retained, and 
individual regional administrators may 
determine that an interview is essential 
in order to ascertain whether a consul
tant is, in fact, qualified to do the job. 
In such a case the regional administrator 
has the authority to conduct an inter
view. Other State comments objected to 
the minimum qualifications as too re
strictive or impossible to meet given cur
rent State salary, levels. On the other 
hand, several. States, along with the As
sociation of Federal Safety Employees

and the Iron Casting Society, thought 
that the qualifications should be raised.

The Agency has concluded that estab
lishment of specific minimum qualifica
tions requirements could be counter
productive and could be a disincentive 
for States to participate in this program. 
The final regulation, therefore, provides 
greater flexibility in this area. This does 
not imply that the Agency has deter
mined to place a lesser emphasis on con
sultant qualifications. The opposite is in 
fact the case. In order to meet the needs 
of the nation’s employers, particularly 
those in small businesses, the Agency is 
firmly committed to a program to up
grade the qualifications of State consult
ants under these programs. It believes 
that a well-trained, highly qualified cad
re of consultants is essential for an effec
tive program. I t  was apparent from the 
State comments, however, that the exist
ing consultation staff, as well as the abil
ity to make changes in State hiring prac
tices, differs widely from State to State. 
In addition, the demand for more quali
fied consultants will vary from State to 
State due to the differences in the types 
of business activities conducted and the 
types of hazards which may be present. 
A highly industrialized State would 
therefore require, as a general rule, a 
consultant with different qualifications 
than would an agricultural State, due to 
the nature o f the conditions which, the 
consultant would be likely to encounter. 
Therefore, it was. determined that the 
most effective program would be a flexi
ble one.

Accordingly, the final regulation does 
not contain the specific minimum quali
fications listed in the proposal; instead, 
it includes in their place provisions which 
require the adoption by each State of 
a plan to upgrade the qualifications 
which it requires of consultants. These 
plans must contain specific goals con
sistent with State needs and must de
scribe and. contain the steps which shall 
be taken by the State to reach these goals 
and specific timetables for the imple
mentation of changes. The implementa
tion dates for these changes shall be no 
larter than August 1, 1980. The plan must • 
be initially submitted within 120 days 
of the effective date of these revisions, 
and thereafter revised annually to reflect 
the State’s progress toward specific 
goals. The plan will become a part o f a 
contract under this regulation and a 
State must satisfy the Assistant Secre
tary of Labor for Occupational Safety 
and Health (hereinafter referred to as 
the Assistant Secretary) that it is tak
ing appropriate action to implement, its 
plan in order to be eligible for continued 
funding.

M onitoring

Section 1908.7 of the proposal outlined 
new monitoring provisions for contracts 
under the regulations. States under con
tract would be required to establish an 
effective internal monitoring system, to 
prepare quarterly reports and to submit 
various other documents to the regional 
administrator. The State would be re
quired to conduct a. performance evalu
ation of every consultant annually, and

conduct actual on-the-job evaluations. 
An internal self-monitoring system was 
determined to be the most viable alter
native because except in States with ap
proved plans under section 18, Federal 
OSHA could not conduct on-the-job 
evaluations of consultant performance 
without taking appropriate enforcement 
action against the employer for any haz
ards observed at the worksite. Relatively 
few public comments addressed the mon
itoring changes. James Gillice, o f the 
American Mutual Insurance Alliance 
praised the new requirements, and com
ments from Edward Otterson, Chief of 
the Wisconsin Department o f Health and 
Social Services, and others were favor
able to the new program.

The final, regulation is essentially un
changed from the proposal, with the ex
ception. that,the regional administrator’s 
right to conduct concurrent monitoring 
activities-is clearly described. This Eed- 
eral monitoring may take any number 
of forms, including the use of private 
contractors, or any other methods which 
may be desirable.

Effective Date

The proposal which, among other 
things, increased the level of Federal 
funding, under contracts pursuant to 
these regulations to ninety percent, was 
published in the Federal Register on 
April 29, 1977. In the interim period be
tween the proposal and this final regula
tion, existing contracts with several 
States expired and were renewed on an 
interim basis. Some o f these States ad
justed their budgets in anticipation of 
prompt modification of the funding, pro
visions. In consideration to these States 
and due to the delay of the promulga
tion of the final regulation, the Assistant 
Secretary finds that good cause exists 
for making the effective date of these re
visions August 1, 1977. Those States with 
existing contracts as of that day, may, if 
a contract is renegotiated within 30 days, 
receive ninety percent funding for al
lowable costs as o f the effective date. Ac
cordingly, 29 CFR Part 1908 is hereby 
amended as follows:

These revisions shall’ be effective Aug
ust 1, 1977.
Sec.
1908.1 Purpose and scope.
1908.2 Definitions.
1908.3 Eligibility and funding.
1908.4- Requests and scheduling.
1908.5 Conduct of a visit.
1908.6 Relationship to enforcement.
1908.7 Consultant specifications.
1908.8 Monitoring and evaluation.
1908.9 Agreements.
1908.10 Exclusions»

AuTHOim-ir: Secs. 7 (c )(1 ), 21(c), 84 Stat. 
1598, 1612; (29 U.S.C. 656(c)(1), 670(c)).

§ 1908.1 Purpose and scope.
This part contains requirements for 

agreements between States and the Fed
eral Occupational Safety and Health Ad
ministration (hereinafter referred to as 
the Agency under Sections 7 (c)(1 ) and 
21(c) of the Occupational Safety and 
Health Act of 1970 (29 U.S.C; 651 et seq.) 
under which the Agency will utilize State 
personnel to provide on-site consultation
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services to employers. The service will be 
made available at no cost to employers 
to assist them in providing their em
ployees employment and a place of em
ployment which is safe and healthful. 
Consultants will identify specific hazards 
in the workplace and provide advice on 
their elimination. Although on-site con
sultation will be conducted independent 
of any OSHA enforcement activity, and 
the discovery of hazards will not man
date citation or penalties, the employer 
remains under a statutory obligation to 
protect his employees, and, in certain 
instances, will be required to take neces
sary protective action. States entering 
into agreements under this Part will re
ceive ninety percent Federal reimburse
ment for allowable costs and will provide 
on-site consultation for employers re
questing the service, subject to sched
uling priorities and available resources, 
and will offer advice and technical as
sistance to each requesting employer on 
job-related safety and health hazards.
§ 1908.2 Definitions.

As used in this part:
"A ct" means the Federal Occupational 

Safety and Health Act of 1970.
“Assistant Secretary" means the As

sistant Secretary of Labor for Occupa
tional Safety and Health.

**Compliance officer" means a Federal 
or State compliance safety and health 
officer.

“Employer” means a person engaged 
in a business, who has employees, but 
does not include the United States, or 
any State or political subdivision of a 
State.

“On-site consultation" means all activ
ities related to the conduct of an on-site 
consultative visit, including a written re
port to the employer.

“OSHA" means the Federal Occupa
tional Safety and Health Administration 
or the State agency responsible under 
a Plan approved under Section 18 of the 
Act for the enforcement of occupational 
safety and health standards in that 
State.

“State" includes a State of the United 
States, the District of Columbia, Puerto 
Rico, the Virgin Islands, American 
Samoa, Guam, and the Trust Territory 
of the Pacific Islands.

“R A " means the Regional Administra
tor for Occupational Safety and Health 
of the Region in which the State con
cerned is located, or his designee.
§ 1908.3 Eligibility and funding.

(a) State eligibility. (1) Any State
may enter into an agreement with the 
Assistant Secretary to perform on-site 
consultation for private-sector employ
ers. *

(2) A  State having a Plan approved 
under Section 18 is eligible to participate 
in the program if that Plan does not in
clude provisions for federally-funded on
site consultation to private-sector em
ployers.

(b) Reimbursement. (1) The Assistant 
Secretary will reimburse 90 percent of 
the costs incurred under an agreement 
entered into pursuant to this part.
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Agreements negotiated within 30 days of 
the effective date of these revisions will 
be reimbursed at the level of ninety per
cent for allowable costs incurred as of 
that date. Approved training and speci
fied out-of-State travel will be fully re
imbursed.

(2) Reimbursement to States under 
this Part is limited to costs incurred in 
providing on-site consultation to pri
vate-sector employers only.

(1) In all States with Plans approved 
under Section 18, on-site consultation 
provided to State and local governments, 
as well as the remaining range of volun
tary compliance activities referred to in 
29 CFR 1902.4(c) (2) (x iii), will not be 
affected by the provisions of this part, 
with Federal reimbursement for these 
activities in accordance with the pro
visions of Section 23 (g) of the Act.

(ii) In States without Plans approved 
under Section 18, no Federal reimburse
ment for on-site consultation provided 
to State and local governments will be 
allowed, although this activity may be 
conducted independently by a State with 
100 percent State funding.
§ 1908.4 Requests and scheduling.

(a) Encouraging requests.— (1) State 
responsibility. The State shall be re
sponsible for encouraging employers to 
request on-site consultative visits, and 
shall publicize the availability of its on
site consultation service and the scope 
of the service which will be provided. 
The Assistant Secretary may also en
gage in activities to publicize and pro
mote the program.

(2) Promotional methods. To inform 
employers of the availablity of its on
site consultation service and to encour
age requests, the State may use methods 
such as the following:

(i) Paid newspaper advertisements;
(ii) Newspaper, magazine, and trade 

publication articles;
(iii) Special direct mailings or tele

phone solicitations to establishments, 
based on Workers’ Compensation data 
or other appropriate listings;

(iv) In-person visits to workplaces to 
explain the availability of the service, 
and participation at employer confer
ences and seminars;

(v) Solicitation of support from State 
business and labor organizations and 
leaders, and public officials;

(vi) Preparation and dissemination of 
publications, descriptive materials, etc., 
on on-site consultation services;

(vii) Free public service announce
ments on radio and television.

(3) Scope of service. In its publicity 
for the program, in response to any in
quiry, and before an employer's request 
for a consultation visit may be accepted, 
the state shall clearly explain that the 
service is provided at no cost to an em
ployer through federal and state funds 
for the purpose of providing the em
ployer with a better understanding of the 
requirements of the applicable State or 
Federal law and regulations. The State 
shall explain that while utilizing this 
service, an employer remains under a 
statutory obligation to provide safe and

healthful working conditions for em- 
ployeees. In  addition, while the identi
fication of hazards by a consultant will 
not mandate the issuance of citations 
or penalties, the employer is required to 
take action necessary to eliminate a 
hazard which in the judgment of the 
consultant, represents an imminent dan
ger to employees, or which would be 
classified as a serious violation. The 
State shall emphasize, however, that the 
discovery of such a hazard will not ini
tiate any enforcement activity, and that 
referral will not take place unless the 
employer fails to cooperate in the elimi
nation of the identified hazard.

(b) Employer requests. (1) An on-site 
consultative visit will be provided only 
at the request of the employer, and shall 
not result from the enforcement of any 
right of entry under State law. A con
sultant is not authorized to make an 
unscheduled appearance at the work
place of an employer who has not made 
a request to conduct an on-site consulta
tive visit at that time.

(2) When making the request, the 
employer shall describe those specific 
working conditions, hazards or situations 
for which on-site consultation is desired; 
the smaller the employer’s business, the 
less specific the request must be.

(3) Employers may request on-site 
consultation to assist in the abatement 
of hazards cited during an OSHA en
forcement inspection. However, an on
site consultation visit may not take place 
after an OSHA inspection until the em
ployer has been notified that no citation 
will be issued or, if a citation is issued, 
until those citation items for which con
sultation is requested have become final 
orders.

(c) Scheduling priority. Priority shall 
be assigned to requests from smaller bus
inesses, based on their number of em
ployees, with emphasis on those work
places of a highly hazardous nature.
§ 1908.5 Conduct of a visit.

(a) Preparation. An on-site consulta
tive visit shall be made only after ap
propriate preparation by the consultant. 
Prior to the visit, the consultant shall 
become familiar with as many factors 
concerning the establishment’s opera
tion as possible. The consultant shall re
view1 all applicable codes and standards. 
In addition, the consultant shall asssure 
that all necessary technical and personal 
protective equipment is available and 
functioning properly.

(b) Structured format. An on-site 
consultative visit shall follow a struc
tured format, which will consist o f an 
opening conference, a walk through the 
workplace, and a closing conference. The 
visit shall be followed by a written re
port to the employer.

(c) Employee p a rtic ip a tion (1) The 
consultant shall retain the right to con
fer with individual employees during 
the course of the visit in order to iden
tify and judge the nature and extent 
of particular hazards. The consultant 
shall explain the necessity for this con
tact to the employer during the opening
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conference, and an employer must agree 
to this contact before a visit can proceed.

(2) In addition, employees, their rep
resentatives, and members of a work
place joint safety and health committee, 
may participate in the on-site consul
tative visit, to the extent desired by the 
employer. In the opening conference, the 
consultant shall encourage the employer 
to allow employee participation to the 
fullest extent practicable.

(d) Opening conference. In addition 
to the requirements of § 1908.5(c), the 
consultant shall, in the opening confer
ence, explain to the employer the rela
tionship between on-site consultation 
and OSHA enforcement activity and 
shall explain the obligation to protect 
employees in the event that certain haz
ardous conditions are identified.

(e) On-site activity. (1) Activity dur
ing the on-site consultative visit will be 
focused primarily on those conditions, 
hazards or situations described by the 
employer when the request was made.

(2) The consultant shall advise the 
employer as to the employer’s obliga
tions and responsibilities under appli
cable Federal or State law and imple
menting regulations.

(3) To the extent of their capability 
and training, consultants shall identify 
and provide advice on elimination of 
those hazards included in the employer’s 
request and any other safety or health 
hazards observed in the workplace dur
ing the course of the on-site consulta
tive visit. The consultant shall conduct 
sampling and testing, with subsequent 
analyses, as may be necessary to con
firm the existence of health hazard.

(4) Advice and technical assistance 
on the elimination of identified safety 
and health hazards may be provided to 
employers during and after the on-site 
consultative visit. Descriptive materials 
may be provided on approaches, means, 
techniques, etc., commonly ultilized for 
the elimination or control of such haz
ards. This advice should include basic 
information indicating the possibility of 
a solution and describing the general 
form of this solution. However, the ad
vice and assistance shall not include 
engineering services or the provision of 
engineering design solutions. The con
sultants shall also advise the employers 
of additional sources of assistance, if 
known.

(5) When a hazard is identified irt the 
workplace, the consultant shall indicate 
to the employer his or her best judge
ment as to whether this situation would 
be classified as a “serious” or “ other- 
than-serious” violation of applicable 
Federal or State statutes, regulations or 
standards, based on criteria contained in 
the current OSHA Field Operations 
Manual. (The element of employer 
knowledge shall not be considered.)

(6) At the time that the consultant de
termines that an identified hazard which 
would be classified as a serious violation, 
the consultant and the employer shall 
develop a specific plan to eliminate the 
hazard, affording the employer a reason
able period of time to complete the nec
essary action. If, within 10 days of the
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development of this plan, an employer, 
in good faith, disagrees with the period 
of time established for the elimination 
of a hazard, the State shall provide an 
opportunity for an expeditious informal 
discussion with the State consultation 
manager on the time period set by the 
consultant.

(f )  Employer obligations. (1) An em
ployer must take immediate actions to 
eliminate employee exposure to a hazard 
which, in the judgment of the consult
ant, presents an imminent danger to em
ployees. I f  the employer fails to take the 
necessary action, the consultant must 
immediately notify the affected em
ployees and the appropriate OSHA en
forcement authority and provide the rel
evant information.

(2) An employer must also take the 
necessary action in accordance with the 
plan developed under § 1908.5(e) (6) to 
eliminate employee exposure to any 
identified hazard which, in the judgment 
of the consultant, would be classified as 
a serious violation. In order to demon
strate that the necessary action is being 
taken, an employer may be required to 
submit periodic reports, permit a fol
low-up visit, or take similar action. I f  the 
employer fails to take the action neces
sary to eliminate a hazard which would 
be classified as a serious violation, the 
consultant shall immediately notify the 
appropriate OSHA enforcement author
ity and provide the relevant information. 
The OSHA enforcement authority will 
make a determination, based on a review 
of the facts, whether enforcement activ
ity is warranted.

(g) Written report. A written report 
shall be prepared for each visit and sent 
to the employer. The timing and format 
for the report shall be approved by the 
Assistant Secretary. The report shall re
state the employer’s request and desrcibe 
the working conditions examined by the 
consultant; shall identify specific haz
ards; shall describe their nature, includ
ing reference to applicable standards or 
codes; shall identify the seriousness of 
the hazard; and, to the extent possible, 
shall include suggested means or ap
proaches to their elimination or control. 
Additional sources of assistance should 
also be indicated, if known, including the 
possible need to procure specific en
gineering consultation, medical advice 
and assistance, etc. The report shall also 
include references to the completion 
dates for the situations described in 
§§ 1908.4(e) (5), (6). -

(h) Confidentiality. The consultant 
shall preserve the confidentiality of in
formation obtained as the result of an 
on-site consultative visit which contains 
or might reveal a trade secret of the em
ployer.
§ 1908.6 Relationship to enforcement.

(a) Independence. (1) On-site con
sultation activity by a State shall be con
ducted independently of any Federal or 
State OSHA enforcement activity.

(2) The consultation activity shall 
have its own identifiable managerial 
staff. In States with Plans approved un
der Section 18, this staff will be separate
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from the managing compliance inspec
tions and scheduling.

(3) The identity of employers request
ing on-site consultation as well as the 
file of the consultant’s visit shall not be 
forwarded or provided to OSHA for use 
in any compliance inspection or sched
uling activities.

(4) Employers receiving on-sitè con
sultative visits shall not be identified to 
OSH, unless the employer fails to take 
the necessary action to protect em
ployees from a hazard considered by the 
consultant to be an imminent danger or 
serious violation.

(b) Effect upon scheduling. (1) An 
on-site consultative visit already in prog
ress will have priority over OSHA com
pliance inspections except as provided 
in 1908.5(b) (2). The consultant and the 
employer shall notify the compliance 
officer of the visit in progress and re
quest delay of the inspection until after 
the visit is completed. A request for on
site consultation shall not be the basis 
for the delay of a compliance inspection.

(2) The consultant shall terminate an 
on-site consultative visit already in prog
ress where one of the following kinds of 
OSHA compliance inspections is about to 
take place:

(1) Imminent danger investigations.
(ii) Fatality/catastrophe investiga

tions.
(iii) Complaint investigations.
(iv) Follow-up inspections.
(v ) Other critical inspections as de

termined by the Assistant Secretary.
(3) Ail on-site consultation visit shall 

not take place subsequent to an OSHA 
enforcement inspection until the em
ployer has been notified that no citation 
will be issued, or if a citation is issued, 
on-site consultation shall only take place 
with regard to those citation items which 
have become final orders.

(c) Effect upon enforcement. (1) The 
advice of the consultant and the con
sultant’s written report will not be bind
ing on a compliance officer in a subse
quent enforcement inspection. In a sub
sequent inspection, a compliance officer 
is not precluded from finding hazardous 
conditions, or violations of standards, 
rules or regulations, for which citations 

■would be issued and penalties proposed.
(2) The hazard identification and 

abatement advice given by a State con
sultant, or the failure of a consultant to 
point out a specific hazard, or other pos
sible errors or omissions by the consul
tant shall not be binding upon a compli
ance officer, and will not affect the regu
lar conduct of a compliance inspection, 
or preclude the finding of alleged viola
tions and the issuance of citations, or act 
as a defense to any enforcement action.

(3) In the event of a subsequent in
spection, the employer is not required 
to either inform the compliance officer 
of the prior visit or provide a copy of 
the State consultant’s written report to 
the compliance officer.

(4) If, however, the employer chooses 
to provide a copy of the consultant’s re
port to a compliance officer, it may be 
used to determine the employer’s good 
faith for purposes of proposing penalties.
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§ 1908.7 Consultant specifications.
(a) Number. (1) The number of con

sultant positions which will be funded 
under an agreement pursuant to this 
Part for the purpose of providing on-site 
consultation to private sector employers 
will be determined by the Assistant Sec
retary on the basis of program perform
ance, demand for services, resources 
available, and the recommendation of 
the RA, and may be adjusted periodi
cally.

(2) For a period of one year from the 
effective date of this revision, the num
ber of on-site consultant positions 
funded in a state which does not have 
an agreement under this Part as of the 
effective date of these revisions shall not 
exceed 25 percent of the number of full
time Federal and State compliance of
ficer positions present within that State. 
The number of “compliance officer po
sitions present” shall be the number of 
allocated Federal compliance officer po
sitions for that State and, if the State 
has an approved Plan under Section 18, 
the number of compliance officer posi
tions provided in the State’s 23(g) grant. 
The Assistant Secretary may exempt 
a State from this limitation if it is de
termined that this exemption is war
ranted and consistent with available re
sources.

(3) States shall make efforts to utilize 
consultants with the safety and health 
expertise necessary to properly meet the 
demand for consultation by the various 
industries within a State. The RA will 
determine and negotiate a reasonable 
balance with the State on an annual 
basis.

(b) Qualifications. (1) All consultants 
utilized under agreements pursuant to 
this Part shall be employees of the State, 
qualified under State requirements for 
employment in occupational safety and 
health. They must demonstrate adequate 
education and experience to satisfy the 
RA, before assignment to work under an 
agreement, and annually thereaf ter, that 
they meet the requirements set out in 
§ 1908.6(b) (2) and that they have the 
ability to perform satisfactorily pursu
ant to the agreement. All consultants 
shall be selected in accordance with the 
provisions of Executive Order 11246 of 
September 24,1965, as amended, entitled 
“Equal Employment Opportunity.”

(2) Minimum requirements shall in
clude:

(i) Consultants shall demonstrate the 
following: the ability to identify hazards; 
the ability to assess employee exposure 
and risk; knowledge of OSHA stand
ards; knowledge of abatement techniques 
and practices; knowledge of workplace 
safety and health program requirements; 
and the ability to effectively communi
cate, both orally and in writing.

(ii) Consultants shall meet any addi
tional degree and/or experience require
ments as may be established by the As
sistant Secretary.

(3) A  specific plan to upgrade the 
qualifications for all State consultants 
shall be developed by each participating 
State according to guidelines established 
by the Assistant Secretary.
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(i) The plan shall include a timetable 
with final implementation dates for 
specific actions which the State shall 
take in order to upgrade the education 
and experience of State consultants, in
cluding revision of job descriptions, 
establishment of additional qualifications 
and training and increases in State 
salary levels.

(ii) The plan must be submitted to the 
RA within 120 days of the effective date 
of an agreement under this Part and 
shall be revised annually to reflect the 
State’s progress toward specific goals.

(iii) The implementation dates in 
initial plans shall be no later than Au
gust 1,1980.

(c) Training. As necessary, the Assist
ant Secretary will specify immediate and 
continuing training requirements for 
consultants. Expenses for training which 
is required by the Assistant Secretary or 
approved by the RA will be reimbursed 
in full.
§ 1908.8 Monitoring and evaluation.

(a) Regional administrator respon
sibility. A  State’s performance under the 
agreement will be regularly monitored 
and evaluated by the RA. The RA may 
direct changes as a result of these evalua
tions to foster conformance with con
sultation policy as established by the As
sistant Secretary. All aspects of the 
agreement with the State will be con
tinually monitored and evaluated as part 
of a systematic Federal regional plan for 
this activity.

(b) State performance. The RA or his 
designee will periodically meet with State 
project officials to assess project status 
and to seek resolution to any operating 
problems. An appropriate number of 
State files (without identification of the 
employer) on individual on-site con
sultative visits will be audited. Special 
attention will be given to determine 
whether the provisions of §§ 1908.5 (e) 
and ( f ) are being followed. A written re
port of these periodic reviews will be for
warded by the RA to the State.

(c) Consultant performance. (1) State 
activity. .The State shall establish and 
maintain an organized consultant per
formance monitoring system under the 
agreement:

(i) The system shall be established 
within 60 days of the execution of the 
contract, or within 60 days from the date 
the Assistant Secretary publishes a pro
gram directive on the design of the per
formance monitoring system. Whichever 
occurs later. Operation of the system 
shall conform to all requirements estab
lished by the Assistant Secretary. The 
system shall be approved by the RA be
fore it is placed in operation.

(ii) A  performance evaluation of each 
individual State consultant performing 
on-site consultation for employers shall 
be1 prepared annually. All aspects of a 
consultant’s performance shall be re
viewed at that time. Recommendation 
for remedial action shall be made and 
acted upon. The annual evaluation re
port shall be a confidential State person
nel record and may be timed to coincide 
with regular personnel evaluations.

(iii) Performance of individual con
sultants shall be measured in terms of 
their ability to identify hazards in the 
workplaces which they have visited; 
their ability to determine employee ex
posure and risk, and in particular their 
performance under §§ 1908.5 (e) and
(f) ; their knowledge and application of 
applicable Federal or State statutes, reg
ulations or standards; their knowledge 
and application of appropriate abate
ment techniques and approaches; and 
their ability to effectively communicate 
their findings to employers.

(iv) Accompanied visits to observe 
consultants during on-site consultative 
visits shall be conducted at least semi
annually for each consultant. The State 
may also conduct unaccompanied visits 
to workplaces which received on-site 
consultation, for the purpose of evaluat
ing consultants. A  written report of each 
visit shall be provided to the consultant. 
These visits shall be conducted only with 
the expressed permission of the employer 
who requested the on-site consultative 
visit.

(v ) The State will report quarterly to 
the RA on system operations, including 
copies of accompanied visit reports 
(without identification of the employer) 
completed that quarter.

(2) Federal activity. State consultant 
performance monitoring as set out in 
§ 1908.7(c) (1) shall not preclude Fed
eral monitoring activity by methods de
termined to be appropriate by the Assist
ant Secretary.

(d) State reporting. For Federal moni
toring and evaluation purposes, the State 
shall compile and submit such factual 
and statistical data in the format and at 
the frequency required by the Assistant 
Secretary.. The State shall prepare and 
submit to the RA any narrative reports, 
including copies of written reports to 
employers (without identification of th « 
employer) as may be required by the 
Assistant Secretary.
§ 1908.9 Agreements.

(a) Who may make agreements. The 
Assistant Secretary may make an agree
ment under this part with the Governor 
of a State or with any State agency 
designated for that purpose by the 
Governor.

(b) Negotiations. (1) Procedures for 
negotiations may be obtained through 
the RA who will negotiate for the Assist
ant Secretary and make final recom
mendations on each agreement to the 
Assistant Secretary.

(2) States with Plans approved under 
Section 18 may initiate negotiations in 
anticipation of the Withdrawal of fed
erally funded on-site consultation serv
ices to private-sector employers from 
the Plan.

(3) Renegotiation of existing agree
ments funded under this Part shall be 
intiated within 30 days of the effective 
date of these revisions.

(c) Contents of agreement. (1) Any 
agreement and subsequent modifications 
shall be in writing and signed by both 
parties.
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(2) Each agreement shall provide that 
the State will conform its operations 
under the agreement to:

(i) The requirements contained in 
this Part 1908;

(ii) A1 related formal directives sub
sequently issued by the Assistant Secre
tary implementing this regulation.

(3) Each agreement shall contain an 
explicit written commitment for each 
major lettered paragraph in §§ 1908.4, 
1908.5, 1908.6, 1908.7, and 1908.8, with 
particular emphasis placed on the follow
ing elements :

(i) Consultation management struc
ture separate from enforcement;

(ii) Consultant numerical limitation 
and safety and health objective;

(iii) Assignment of qualified person
nel;

(iv) Submission of a plan for upgrad
ing consultant qualifications;

(v ) Advertisemfent of consultation 
services;

(vi) Early notification to employers of 
the scope of services provided and their 
obligations;

(vii) Employee participation in on-site 
visits;

(viii) Employee protection require
ments;

(ix) Provision of written report to em
ployers; and

(x) Monitoring and evaluation proce
dures;

(4) Each agreement shall also include 
a budget of the State’s anticipated ex
penditures under the agreement, in the 
detail and format required by the Assist
ant Secretary.

(d) Location of sample agreement. A 
sample agreement is available for inspec
tion at all Regional Offices of the Occu
pational Safety and Health Administra
tion of the U.S. Department of Labor.

(e) Action upon requests. The State 
will be notified within a reasonable time 
of any decision concerning its request for 
an agreement. I f  a request is denied, the 
State will be informed in writing of the 
reasons supporting the decision. I f  an. 
agreement is negotiated, the initial fund

ing will specify the period for the agree
ment. Additional funds may be added at 
a later .time provided the activity is 
satisfactorily carried out and appropria
tions are available. The State may also 
be required to amend the agreement for 
continued support.

( f ) Termination. Either party may 
terminate an agreement under this part 
upon 30 days written notice to the other 
party.

§ 1908.10 Exclusions.

An agreement under this part will not 
restrict in any manner the authority and 
responsibility of the Assistant Secretary 
under Sections 8, 9, 10, 13, and 17 of the 
Act, or any corresponding State author
ity.

Signed at Washington, D.C., this 11th 
day of August, 1977.

Ettla B in g h am , 
Assistant Secretary of Labor.

[PR Doc.77-23650 Piled 8-15-77;8:45 ami
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FEDERAL ENERGY 
ADMINISTRATION 
[ 10 CFR Part 212 ]

LOWER AND UPPER TIER CRUDE OIL 
PRICE CEILINGS

Resumption of Adjustments To Reflect 
Impact of Inflation

AGENCY: Federal Energy Administra
tion.
ACTION: Notice of proposed rulemaking 
and public hearing.
SUMMARY: The Federal Energy Ad
ministration ( “FEA” ) proposes In  this 
proceeding to resume in September 1977, 
price increases to take into account the 
impact of inflation, which are permitted 
under the Emergency Petroleum Alloca
tion Act of 1973, as amended ( “EPAA” ). 
These price increases were discontinued 
because during 1976 and part of 1977 
actual weighted average prices for do
mestic crude oil exceeded the statutory 
maximum weighted average firs t. sale 
(“ composite” ) price.

Currently, lower tier ceiling prices are 
frozen at their June 1976 levels, resulting 
in a projected average first sale price in 
August 1977 of approximately $5.17 per 
barrel; upper tier prices have been rolled 
back to a projected average first sale 
price in August 1977 of approximately 
$10.97 per barrel.

Under the proposal set forth in this 
Notice FEA would, beginning in Septem
ber 1977, apply the inflation adjustment 
to the projected August lower tier price 
(approximately $5.17 per barrel), and 
would begin to restore over a 3 month 
period the upper tier price to a level that 
would represent the $11.28 per barrel 
price originally intended to be achieved 
for upper tier crude oil in February 1976 
by the Energy Policy and Conservation 
Act ( “EPCA” ) crude oil pricing policy, 
plus the $.27 per barrel increase in upper 
tier prices that was authorized for the 
months of March through June 1976. 
Pursuant to this proposal, lower tier 
prices would be approximately $5.24 per 
barrel by November 1977, and upper tier 
prices would be approximately $11.71 per 
barrel.

Thereafter, lower tier and upper tier 
prices would be allowed to rise at the 
rate of inflation, as was proposed in the 
National Energy Plan issued by the Pres
ident on April 20,1977.
DATES: Comments by Friday, August 
26, 1977, 4:30 p.m.; Requests to speak by 
Friday, August 19, 1977, at 4:30 p.m.; 
Hearing date: Friday, August 26, 1977, 
9:30 a.m.
ADDRESSES: Comments and requests 
to speak to: Executive Communications, 
Room 3317, Federal Energy Administra
tion, Box OP, Washington, D.C. 20461; 
Hearing location: Room 2105, 2000 M 
Street, N.W., Washington, D.C. 20461.
FOR FURTHER INFORMATION CON
TACT:

Robert C. Gillette (Hearing Proce-

dures), 2000 M Street NW., Room 
2214B, Washington, D.C. 20461, 202- 
254-5201.
Ed Vilade (Media Relations), 12th and 
Pennsylvania Avenue NW., Room 3104, 
Washington, D.C. 20461 (202) 566— 
9833.
William D. Carson (Office of Regula
tory Programs), 2000 M Street NW., 
Room 2310, Washington, D.C. 20461, 
202-254-7477.
Everard A. Marseglia, Jr. (Office of 
General Counsel), 12th and Pennsyl
vania Avenue NW., Room 5140, Wash
ington, D.C. 20461, 202-566-9567.

SUPPLEMENTARY INFORMATION:
. A. Background.
B. Proposed Amendments.
C. Comment Procedures.

A. B ackground

Under the Emergency Petroleum Al
location Act of 1973, as amended 
(“EPAA,” Pub. L. 93-159), Congress pro
vided FEA with flexibility to control first 
sale prices of domestic crude oil as long 
as the national weighted average first 
sale price (“actual composite price” ) did 
not exceed $7.66 per barrel (“statutory 
composite price” ) for all domestic crude 
oil produced and sold in February 1976.

Beginning in March 1976, the EPAA 
authorized increases in the statutory 
composite price to reflect the effects of 
inflation and to provide production in
centives. Under present authority, the 
statutory composite price is adjusted 
upward at the rate of 10 percent an
nually.

Under FEA price regulations adopted 
to implement the pricing policy that in
cluded the statutory composite price re
strictions, domestic crude oil is classified 
either as lower tier (which accounts cur
rently for about 50 percent of total do
mestic production), upper tier (which 
accounts currently for about 36 percent 
of total domestic production) and crude 
oil produced from stripper well proper
ties (which accounts currently for about 
14 percent of total domestic production).

Stripper well property crude oil, which 
is production from properties that have 
declined to a level of 10 barrels or less 
per well per day for a preceding con
secutive 12-month period, is permitted 
by statutory authority to be sold at mar
ket price levels, so as to encourage con
tinued production from such marginal 
properties for as long as possible. For 
purposes of determining compliance with 
the statutory composite price limitation, 
however, stripper well property crude oil 
is given by statutory formula an im
puted value which approximates the 
average upper tier price. (Section 121 
of the Energy Conservation and Produc
tion Act, “ECPA” , Pub. L. 94-385.)

Upper tier crude oil generally includes 
production from properties which first 
began producing crude oil after 1972 (ex
cept those which qualify as stripper well

properties or which produce crude oil 
that is otherwise exempt from first sale 
price controls), plus incremental pro
duction from older properties which ex
ceeds a certain “base production control 
level.” The upper tier price (an average 
of $11.64 per barrel at the end of 1976) 
is generally designed to stimulate in
creased production from older properties 
and to encourage further exploration 
and development of domestic crude oil 
resources. The lower tier price, which 
averaged about $5.17 per barrel nation
ally at the end of 1976, applies to all 
domestic production which is not ex
empt or which does not qualify as upper 
tier crude oil.

Effective July 1,1976, FEA halted fur
ther monthly increases in crude oil price 
ceilings and continued them at their 
June 1976 levels order to compensate 
for actual composite prices in excess of 
adjusted statutory composite price levels. 
FEA took further corrective action to 
achieve compliance with statutory com
posite price restrictions by reducing up
per tier price ceilings by 20 cents per bar
rel effective January 1, 1977, and by an 
additional 45 cents per barrel effective 
March 1, 1977. These actions were pro
jected to eliminate all excess crude oil 
receipts by June 30, 1977 (see 42 FR 
13013, March 8, 1977). (Although the 
ceiling prices for lower tier crude oil 
have been frozen since June 1976, and 
the ceiling prices for upper tier crude 
oil have been frozen—and subsequently 
rolled back—since June 1976, ceiling 
prices for lower and upper tier crude oil 
are determined on a field-by-field basis. 
As a result, the average actual prices for 
lower tier and upper tier crude oil vary 
from month to month as a function of 
the mix of types of crude oil selling at 
varying ceiling prices from field to field.)

On March 15, 1977, FEA submitted 
Energy Action No. 11 to the Congress, 
pursuant to section 8 (f) of the EPAA, 
to continue in effect that portion of the 
10 percent annual increase in the statu
tory composite price relating to produc
tion incentives. That action, having un
dergone legislative review without dis
approval by either house of Congress, 
permits the statutory composite, price to 
continue to increase at an annual rate of 
10 percent.

In congressional hearings relating to 
Energy Action No. 11, FEA stated that 
the 10 percent annual adjustment in the 
statutory composite price was antici
pated to be entirely or almost entirely 
used to reflect the impact of inflation on 
the ceiling prices for lower and upper 
tier crude oil (anticipated at between 
5.5 and 6.5 percent annually) and to ac
count for the automatic increase in the 
actual composite price attributable to 
the continuing decline in the percentage 
of lower tier crude oil (resulting in an 
increase in the actual composite price 
of approximately 3.0 to 3.6 percent an
nually) . Accordingly, FEA stated that it 
intended in the future to adjust lower 
tier and upper tier prices by not more
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than the amount necessary to reflect the 
impact of inflation.

Pursuant to Section 8(d) of the EPAA, 
the impact of inflation is measured for 
purposes of adjusting the composite price 
by using the “adjusted GNP deflator.” 
The Act defines the term “adjusted GNP 
deflator” to mean:

* * * the first revision of the quarterly 
percent change, seasonally adjusted at an
nual rates, of the most recent implicit price 
deflator for the gross national product which 
shall be computed and published for each 
calendar quarter by the Department of Com
merce, subject to such additional modifica
tion as the President shaU make to exclude 
therefrom any amount which he determines 
is attributable solely and directly to increases 
which occur after the date of enactment of 
this section in prices of imported crude oil, 
residual fuel oil, or any refined petroleum 
product resulting from concerted action of 
two or more petroleum exporting countries.

For purposes of this notice, the in
flation adjustment for the months of 
September, October, and November 1977 
has been computed at an annual rate of 
5.5 percent. This is the most recent first 
revision of the GNP deflator, published 
by the Department of Commerce in late 
June 1977. Actual adjustments to crude 
oil price ceilings for the months of Sep
tember through November 1977, pursu
ant to the regulations proposed in this 
rulemaking will be based on the first re
vision of the GNP deflator to be published 
on or about August 20, 1977. Beginning 
in December the first revision of the GNP 
deflator published on or about November 
20, 1977 would be used to adjust ceiling 
prices for the next three months to re
flect the rate of inflation, and so forth.

The purpose of this proceeding is to 
specify the price levels for lower tier 
and upper tier crude oil to which such 
adjustments for inflation should be ap
plied and to implement the provision of 
the National Energy Plan that calls for 
allowing lower tier and upper tier ceil
ing prices to rise at the rate of inflation.

B. P roposed A mendments

As indicated above, monthly increases 
in both lower tier and upper tier crude 
oil price ceilings have been deferred and 
upper tier crude oil price ceilings have 
been reduced in order to compensate for 
actual composite price levels in excess of 
statutory composite price limits. This 
elimination of excess receipts is projected 
to be completed by June 30, 1977—final 
data for a particular month are not 
available to FEA until the end of the 
third month following that month—and 
resumption of monthly price adjustments 
can therefore be resumed September 1, 
1977. As FEA indicated in the notice ac
companying Schedule No. 7 of Monthly 
Price Adjustments (42 FR 38894, August 
1, 1977), this more conservative pricing 
policy is intended to further the EPAA 
goal of providing a more stable and pre
dictable basis for future pricing actions 
by decreasing the potential for future 
price freezes or rollbacks.

FEA proposes to apply such inflation 
adjustments prospectively to existing

lower tier prices and to upper tier prices 
adjusted to reflect (1) the fact that 
actual upper tier prices when the upper 
tier ceiling price was first imposed in 
February 1976 were higher than the 
average of $11.28 per barrel that was in
tended, and (2) the fact that upper tier 
prices have .been reduced by a total of 
$.65 per barrel in recent months. Because 
the restoration of upper tier prices will 
represent a price increase of some -sig
nificance, it is proposed to be phased in 
over a 3 month period so as to nvoid 
creating any substantial incentive un
necessarily to withhold production in 
anticipation of a price increase.

FEA has concluded that it would not be 
appropriate to seek to restore lower tier 
and upper tier price levels to the real 
dollar equivalent of their February 1976 
price levels because the overall economic 
impact of such an action would not, in 
all likelihood, be counterbalanced by any 
measurable production response. Domes
tic crude oil production has been sub
ject to frozen or reduced price levels for 
more than a year without any measurable 
effect on production. (FEA has granted 
price relief on a case-by-case basis in all 
instances in which those price levels have 
resulted in a demonstrable threat to con
tinued production.)

Accordingly, FEA has concluded that 
restoration of crude oil ceiling prices to 
their February 1976 real dollar equivalent 
would constitute essentially a windfall to 
producers, in that it would constitute a 
form of payment for production that has 
already taken place under economically 
advantageous circumstances. In this re
gard, however, FEA has also concluded 
that equitable considerations favor the 
restoration of upper tier prices to a level 
that recognizes the initial pricing ob
jectives of the EPAA crude oil pricing 
policy and the. fact that the upper tier 
price has, in fact, been rolled back to 
compensate for prices in excess of the 
statutory composite price.

In specifying# composite price of $7.66 
per barrel for all domestic crude oil in 
February 1976, Congress assumed that 
the existing ceiling price on domestic 
old etude oil (lower tier) would be con
tinued and that the average price of old 
crude oil was $5.25 per barrel. The $5.25 
per barrel estimate was derived orig
inally by the Cost of Living Council 
(“CLC” ) as the average first sale price 
of controlled domestic crude oil in De
cember 1973. FEA was not required, nor 
did it have any regulatory need, to moni
tor actual first sale prices of controlled 
domestic crude oil until the advent of 
EPCA. Inasmuch as old crude oil prices 
had remained frozen from December 
1973, the $5.25 figure was thought to be 
a reasonable estimate of lower tier crude 
oil prices.

In specifying the $7.66 per barrel 
composite price, the Congress also as
sumed that “new,” “ released,” and 
“stripper well” crude oil (which were not 
then subject to ceiling price limitations), 
would not have to be rolled back from the 
average first sale price of uncontrolled

domestic crude oil in January 1975, 
which was $11.28 per barrel. The January 
1975 price was based on the most recent 
price data available and which was free 
from the influence of (1) the 1975 sup
plemental import fees on crude oil, and 
(2) the effect of the October 1975 price 
increase by the Oil Producing and Ex
porting Countries which subsequently 
affected domestic crude oil prices.

It  was also estimated that sixty per
cent of total domestic crude oil would 
constitute old crude oil. The $7.66 per 
barrel composite price figure was there
fore calculated as follows:

(.6) ($5.25) +  (.4) {$11.28) = $7.66. .
(See generally S. Rept. No. 94-516, 94th 
Cong., 1st Sess. 187-191 (1975).)

FEA adopted regulations to implement 
the composite price limitation of EPCA 
that were predicated on the same esti
mates and assumptions that had been 
used by the Congress. Pursuant to those 
regulations, which became effective 
February 1, 1976, comprehensive data 
on actual first sale prices were obtained 
for the first time. Those data revealed 
that the average first sale price for lower 
tier crude oil was, in fact $5.05 per bar
rel, rather than the estimated $5.25 per 
barrel; that lower tier crude oil consti
tuted approximately 56,1 percent of do
mestic production rather than the esti
mated 60 percent; and that the upper 
tier ceiling price of (the September 30, 
1975 posted price, less $1.32 per barrel) 
had resulted, in February 1976, resulted 
in average upper tier prices of $11.48 per 
barrel rather than the intended $11.28 
per barrel. These factors, among others, 
led FEA to discontinue price increases 
in July 1976.

Under the amendment proposed here
in, the existing lower tier ceiling price 
(the May 15, 1973 posted price plus $1.48 
per barrel, currently resulting in an aver
age first sale price of approximately 
$5.17 per barrel), would be adjusted for 
inflation beginning with September 
1977.

Thus, the lower tier ceiling price for 
lower tier crude oil and the approximate 
average first sale price pursuant to that 
price in September, October and No
vember, would be determined as follows:

M on th C e ilin g  price
E stim ated  
average  1st 
sale p rice

A u g u s t ............... . . .  M a y  15, 1973, h ighest  
posted fie ld  priee  
p h is  $1.48.

$5.17

Sep tem ber......... . . .  M a y  15,1973; h ighest  
posted fie ld  price  
p lu s  $1.51.

5.20

O c t o b e r . . ........... . .  M a y  15, 1973, highest  
p osted  fie ld  price  
p lu s  $1.53.

5.22

N o v e m b e r ______. . .  M a y  15, 1973, h ighest  
posted  fie ld  price  
p lu s  $1.56.

5.24

The upper tier ceiling price would be 
derived as follows. First, as noted above, 
the upper tier ceiling price is estab
lished by reference to September 30,1975
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highest posted field prices. When the 
ceiling price rule was first promulgated, 
PEA estimated the average of highest 
posted field prices on September 30, 
1975 to be $12.60 per barrel; hence the 
price rule provided for a subtraction of 
$1.32 from that posted price for Febru
ary 1976, with the intent of achieving an 
average price of $11.28. Actual upper tier 
pricing data have varied from month to 
month (which results from changes in 
the volumes of the various grades and 
qualities of upper tier crude oil produced 
and sold each month).

For the months of June through De
cember 1976, when upper tier prices were 
frozen at the September 30, 1976 posted 
prices less $1.05 per barrel, actual aver
age first sale prices ranged from $11.60 
to $11.65 per barrel, averaging $11.62 per 
barrel. These data therefore indicate that 
the September 30,1975 reference postings 
average approximately $12.67 per barrel 
(i.e., $11.62+$1.05=$12.67), rather than 
the $12.60 per barrel estimated by FEA 
when the upper tier price rule was first 
adopted.

Based on the foregoing actual pricing 
data, a February 1976 upper tier ceiling 
price of $11.28 per barrel would best be 
approximated by a ceiling price of the 
September 30, 1975 posted price (aver
aging $12.67 per barrel), less $1.39 per 
barrel. The adjustments to the upper 
tier ceiling price provided during March 
through June totalled $.27 per barrel. 
Applying this $.27 adjustment to the 
Congressionally intended February 1976 
upper tier price of $11.28 results in a 
price of $11.55. The ceiling price for 
September that would be most likely to 
result in an average first sale price of 
$11.55 per barrel is, therefore, the Sep
tember 30, 1977 posted price (approxi
mately $12.67 per barrel), less $1.12 per 
barrel.

As noted above, however, the restora
tion of the upper tier ceiling price is pro
posed to be phased in over a 3-month 
period. Application of the 5.5 percent 
annual rate of inflation to the “ restored” 
upper tier price level of $11.55 for Sep
tember yields an average upper tier price 
of $11.71 for November 1977.

FEA does not currently have final or 
preliminary data with respect to actual 
prices in August 1977. However, assum
ing that the September 30, 1975 posted 
price averages $12.67 per barrel in Au
gust 1977, applying a $1.70 reduction in 
that month pursuant to Schedule No. 7 Of 
Monthly Price Adjustments (42 FR 
38894, August 1, 1977) results in a pro
jected average upper tier price of $10.97 
for August 1977 $12.67 less 1.70).

In order to provide a smooth transi
tion from the projected August 1977 av
erage upper tier price of $10.97, to the 
November 1977 target price of $11.71, 
FEA proposes to add to the projected 
August 1977 upper tier price approxi
mately $.24 per barrel in September and 
approximately $.25 per barrel in October 
and November 1977.

Thus, the upper tier ceiling prices 
would be determined as follows:

Month Ceiling price
Estimated 
average 1st 
sale price

August............... Sept. 30,1975, highest 
posted field price 
less $1.70.

$10.97

September.......... Sept. 30,1975, highest 
posted field price 
less $1.46.

11.21

October......... .... Sept. 30,1975, highest 
posted field price 
less $1.21.

11.46

November.......... Sept. 30,1975, highest 
posted field price 
less $0.96.

11.71

Beginning in December, the upper tier 
ceiling price would be adjusted each 
month at not more than the rate of in
flation as determined by the most recent 
first revision to the GNP deflator- 

The following table summarizes on a 
monthly basis the projected cumulative 
excess receipts for the months February 
1976 through November 1977.

Month Xcwer tier  
percent

Lcwer tier 
price

Upper tier  
price

Statutory
ccnposite

price

Actual
oerrposite

price!/

Cumulative
excess

receipts
(millions)

1976

February 56.12 $5.05 $11.48 $7.66 $7.87 $ 49
March 56.93 5.07 11.39 7.72 7.79 67
April 56.69 5.07 11.52 7.78 7.86 86
May 57.04 5.13 11.55 7.84 7.89 97
June 55.92 5.15 11.60 7.88 7.99 123
July 55.58 5.19 11.60 7.93 8.04 152
August 55.68 5.18 11.62 7.98 8.03 164
September 53.41 5.17 11.65 8.04 8.19 198
October 52.39 5.15 11.62 8.11 8.23 228
November 49.94 5.17 11.62 8.17 8.40 282
December 50.07 5.17 11.64 8.24 8.40 322

1977

January 50.61 5.17 11.44 8.30 8.28* 316
February 49.52 5.18 11.39 8.37 8.33 308
March 49.18 5. IS 11.03 8.44 8.19 246
April2/ 49.46 5.15 10.97 8.50 8.14 161
May V 49.15 5.17 10.99 8.57 8.18 65
June-y 48.84 5.17 10.99 8.64 8.20 -  39
July!/ 46.22 5.17 10.99 8.71 8.16 -181
August-*/ 44.87 5.17 10.97 8.78 8.14 -350
September-*/ 43.59 5.20 11.21 8.85 8.24 -509
October!/ 42.36 ’ 5.22 11.46 8.92 8.33 -672
Nov&nber!/ 41.18 5.24 11.71 8.99 8.42 -826

3/ Beginning with the month of September 1976, includes prices for stripper well crude o il production 
at values imputed in accordance with section 121 of the BCPA.

2/ Preliminary.
3/ Projected. Effects of Alaska North Slope (ANS) crude o il production, which camenced June 20, 1977, 

are included.

C. Com m ent  P rocedures

1. Written Comments. Interested per
sons are invited to participate in this 
rulemaking by submitting data, views or 
arguments with respect to the proposals 
set forth in this notice. Comments should 
be identified on the outside envelope and 
on documents submitted with the desig
nation “Resumption of Adjustments to 
Lower and Upper Tier Crude Oil for In 
flation,” Box OP. Fifteen copies should 
be submitted. All comments received by 
FEA will be available for public inspec
tion in the FEA Reading Room, Room 
2107, Federal Building, 12th and Penn
sylvania Avenue NW., between the hours 
of 8 a.m. and 4:30 p.m., Monday through 
Friday.

Any information or data considered 
by the person furnishing it to be confi
dential must be so identified and sub
mitted in writing, one copy only. The 
FEA reserves the right to determine the 
confidential status of the information or 
data and to treat it according to its de
termination.

2. Public Hearing.—a. Request Proce
dure. The time and place for the hearing 
are indicated in the “Dates” section of 
this preamble. I f  necessary to present all 
testimony, the hearing will be continued

to 9:30 a.m. of the next business day fol
lowing the date of the hearing.

Any person who has an interest in the 
proposed amendments issued today, or 
who is a representative of a group or 
class of persons that has an interest in 
today’s proposed amendments, may 
make a written request for an opportu
nity to make oral presentation. The per
son making the request should be pre
pared to describe the interest concerned, 
if appropriate, to state why he or she is 
a proper representative of a group or 
class of persons that has such an inter
est, and to give a concise summary of the 
proposed oral presentation and a phone 
number where he or she may be con
tacted through the day before the 
hearing.

Each person selected to be heard will 
be so notified by the FEA before 4:30 
p.m., Tuesday, August 23, 1977 and must 
submit 100 copies of his or her statement 
to Regulations Management, Room 2214, 
2000 M Street NW., Washington, D.C., 
before 4:30 p.m., on Thursday, August 
25,1977.

Any interested person may submit 
questions to be asked of any person 
making a statement at the hearing, to 
Executive Communications, FEA, before 
4:30 p.m., Tuesday, August 23, 1977. Any
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person who wishes to ask a question at 
the hearing may submit the question, in 
writing, to the presiding officer. The FEA 
or the presiding officer, if the question 
is submitted at the hearing, will deter
mine whether the question is relevant, 
and whether jfche time limitations per
mit it to be presented for answer.

Any further procedural rules needed 
for the proper conduct of the hearing 
will be announced by the presiding of
ficer.

A  transcript of the hearing will be 
made and the entire record of the hear
ing, including the transcript, will be re
tained by the FEA and made available 
for inspection at the Freedom of In
formation Office, Room 2107, Federal 
Building, 12th and Pennsylvania Avenue 
NW., Washington, D.C., between the 
hours of 8 a.m. and 4:30 p.m., Monday 
through Friday. Any person may pur
chase a copy of the transcript from the 
reporter.

In the event that it becomes necessary 
for the FEA to cancel the hearing, FEA 
will make every effort to publish advance 
notice in the F ederal R egister of such 
cancellation. Moreover, FEA will notify 
all persons scheduled to testify at the 
hearing. However, it is not possible for 
FEA to give actual notice of cancella
tions or changes to persons not identified 
to FEA as participants. Accordingly, per
sons desiring to attend the hearing are 
advised to contact FEA on the last work
ing day preceding the date of the hearing 
to confirm that it will be held as 
scheduled.

As required by section 7(c) (2) of the 
Federal Energy Administration Act of 
1974, Pub. L. 93-275, a copy of this notice 
has been submitted to the Administra
tor of the Environmental Protection 
Agency for his comments concerning the 
impact of this proposal on the quality 
of the environment. The Administrator 
had no comments on this proposal.

Note.—This proposal has been reviewed in 
accordance with Executive Order 11821 and 
OMB Circular A-107 and has been deter
mined not to be of a nature which requires 
an evaluation of its economic impact.
(Emergency Petroleum Allocation Act of 
1973, Pub. L. 93-159, as amended, Pub. L. 93- 
511, Pub. L. 94-99, Pub. L. 94-133, Pub. L. 
94-163,, and Pub. L. 94-385; Federal Energy 
Administration Act o f 1974, Pub. L. 93—275, 
as amended, Pub. L. 94r-163, as amended, Pub.
L. 94-385; E.O. 11790, 39 FR 23185.)

In consideration of the foregoing, it is 
proposed to amend Part 212 of Chapter 
H  of Title 10 of the Code of Federal Reg
ulations as set forth below.

Issued in Washington, D.C., August 11, 
1977.

E ric J. F y g i,
Acting General Counsel 

Federal Energy Administration.
1. Section 212.77 is revised in para

graph (c) to read as follows:
§ 212.77 Adjustments to ceiling prices. 

* * * * *
(e) Application of price adjustments.
(1) Price adjustment schedules issued 

pursuant to paragraph (b) of this section

shall, beginning with prices for Septem
ber 1977, adjust the lower tier and the 
upper tier ceiling prices by not more than 
the amount necessary to reflect the im
pact of inflation on the weighted average 
first sale price for each tier.

(2) Notwithstanding paragraph (c) 
(1) of this section, FEA may issue price 
adjustment schedules pursuant to para
graph (b) of this section to: (i) Discon
tinue or restrict price adjustments or re
quire reductions in ceiling prices to the 
extent deemed necessary by the FEA to 
achieve compliance with the Act, or (ii) 
Restore,v in part or in full, to the upper 
tier ceiling prices for months prior to 
September 1977.

Appendix .— Schedule No. 7 of monthly price 
adjustments effective Sept. 1, 1977

M onth

L o w e r tier, U pper tier, 
M a y  15,1973, Sept. 30,1975, 
posted p r ic e 1 posted price * 

(p lus) (less)

1976:
F eb ru a ry ................... 1.35 1.32
M arch....................... . 1.38 1.25
A p r i l ......................... . 1.41 1.18
M a y ....................1____ 1.45 1.11
June............................ 1.48 1.05
Ju ly ............................. 1.48 1.05
A u g u s t . . . .................. 1.48 1.05
Septem ber................. 1.48 1.05
O ctober................ . 1.48 1.05
N o vem b er__________ 1.48 1.05
D ecem ber.................. 1.48 1.05

1977:
January............ i ____ 1.48 1.25
Febru ary ................... 1.48 1.25
M arch ......................... 1.48 1.70
A p r i l ........................... 1.48 1.70
M a y ....................... ^ .. 1.48 1.70
June.......................... . 1.48 1.70
Ju ly ............................. 1.48 1.70
A u gu st........................ 1.48 1.70
Septem ber............... .. 1.51 1.46
O ctober______ _____ _ 1.53 1.21
N o vem b er............... . 1.56 .96

1 The price referred to in 10 CFR 212.73(b) (1) or in 
212.73(c)(1), 212.73(c)(3), and 212.73(c)(4).

a The price referred to in 10 CFR 212.74(b)(1);

This schedule of monthly price adjust
ments was issued by the Federal Energy 
Administration dk September , 1977, 
pursuant to 10 CFR 212.77. It  restates 
without change the lower and upper tier 
price ceilings applicable to crude oil pro
duced and sold in the months of Febru
ary 1976 through August 1977, as deter
mined under 10 CFR 212.73, 212.74, and 
212.77. Upper tier ceiling prices, which 
were reduced under Schedule No. 5 effec
tive January 1, and further reduced ef
fective March 1, 1977, are increased as 
indicated in this schedule. Also, lower 
tier ceiling prices, which were held at the 
ceiling price level for the month of June 
1976, are increased as indicated in this 
schedule.

This schedule is effective only through 
November 30,1977. Price ceilings for sub
sequent months will be provided by 
Schedule No. 8, to be issued on or about 
November 30, 1977. This schedule may, 
however, be superseded prior to Novem
ber 30, 1977, by early issuance of Sched
ule No. 8 to reflect further ceiling price 
adjustments based on presently unan
ticipated trends in actual composite 
price levels.

[FR Doc.77-23606 Filed 8-12-77; 10:46 am]
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w ould you  
like

if any changes have been made in 
certain titles of the CODE OF 

FEDERAL REGULATIONS without 
reading the Federal Register every 

day? If so, you may wish to subscribe 
to the “ Cumulative List of CFR  

Sections Affected,” the “ Federal 
Register Index,”  or both.

Cumulative List of CFR Sections Affected
$10.00
per year

The "Cumulative List of CFR Sections 
* Affected” is designed to lead users of 

^  the Code of Federal Regulations to
^  ^  amendatory actions published in the 

s Federal Register, and is issued 
monthly in cumulative form. Entries 

indicate the nature of the changes.

Federal Register Index $8.00
per year

Indexes covering the 
contents of the daily Federal Register are 
issued monthly, quarterly, and annually. 

Entries are carried primarily under the 
names of the issuing agencies. Significant 

subjects are carried as cross-references.

A finding aid is included in each publication which lists 
Federal Register page numbers with the date of publication

in the Federal Register.
Note to FR Subscribers: FR indexes and the 

'Cumulative List of CFR Sections Affected" will continue 
to be mailed free of charge to regular FR subscribers.
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Mail order form to:
Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402

There is enclosed $_ ..for. subscription^) to the publications checked below:

CUMULATIVE LIST OF CFR SECTIONS AFFECTED ($10.00 a year domestic; $12.50 foreign) 
FEDERAL REGISTER INDEX ($8.00 a year domestic; $10.00 foreign)

Name.

Street Address. 

City_________ State ZIP

Make check payable to  the Superin tendent o f D ocum ents ft GPOi 1975-0-58-000
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