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highlights

SUNSHINE ACT MEETINGS........................ 36909

REHABILITATION RESEARCH AND

DEMONSTRATION

HEW/HDO extends closing date to 8-1-77 for receipt

of applications for new and competing extension grants.. 36874

PROTECTION OF HUMAN SUBJECTS
CPSC prescribes procedures and requirements; effec-
Ll Vg AT B P O, e S LA L R T 36818

FIREFIGHTING ON FEDERAL PROPERTY
Commerce/NFPCA adopts regulations on reimburse-

ment to fire services for direct costs and losses incurred

on property under U.S. jurisdiction; effective 7-18-77

(G L ALULEG o T L) RN i SN A T - B 36953

AIRWORTHINESS REVIEW PROGRAM
DOT/FAA amends operating rules; effective 9-1-77
e Al ) A g AR NN A e o Uk S S T 36959

REGIONAL FISHERY MANAGEMENT COUNCILS
Commerce/NOAA provides guidance for operation;
comments by 9-13-77; effective 8~17-77 (Part Vi of this

issue) ......... R e e e S 36979
RADIO BROADCAST SERVICES
FCC updates regulations; effective 7-18-77................ .. 36830

TRANSPORT AIRPLANES

DOT/FAA proposes standards governing toxic gas emis-

sion characteristics of compartment interior materials

when subjected to fire; hearings 11-14 thru 11-18-77;
comments by 1-16-78 (Part V of this issue).................. 36975

NUCLEAR REACTOR COOLANT-SYSTEMS
NRC amends codes and standards; effective 8-17-77.. 36803

FISHERY CONSERVATION AND MANAGEMENT

ACT, 1976
State publishes applications for permits to fish off coasts
of United States (Part VIl of this issue)..........cc.ocveviereinns 36985

FOREIGN AND OVERSEAS AIR TRANSPORTATION

SERVICES

CAB amends fuel surcharge rates applicable to the
interim final minimum military charter rates performed

for the Department of Defense and procured by the
Military Airlift Command; effective 7-12-77.................. 36814

AR s s LD waB oy iGes oot e ammmco (ONT W0 atben D




AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK

The six-month trial period ended August 6. The program is being continued on a voluntary basis (see OFR

notice, 41 FR 32914, August 6, 1976). The following agencies have agreed to remain in the program:

~ Monday Tuesday Wednesday Thursday Friday
NRC USDA/ASCS NRC USDA/ASCS
DOT/COAST GUARD | USDA/APHIS DOT/COAST GUARD | USDA/APHIS
" DOT/NHTSA USDA/FNS DOT/NHTSA USDA/FNS
DOT/FAA | usoa/rea DOT/FAA USDA/REA
“por/onmo | csc¢ DOT/OHMO csc
" DOT/OPSO | LABOR DOT/OPSO LABOR
~ HEW/ADAMHA HEW/ADAMHA
B HEW/CDC HEw/CDC
T | HewsFoa HEW/FDA %]
~ HEW/HRA - HEW/HRA
 HEW/HSA s HEW/HSA
| HEW/NIH HEW/NIH
 HEW/PHS HEW/PHS

Documents normally scheduled on a day that will be a Federal holiday will be published the next work day
following the holiday.

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program
Coordinator, Office of the Federal Register, National Archives and Records Service, General Services Adminis:
tration, Washington, D.C. 20408.

ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers
appearing on opposite page.

Administration, Washington, D.C. 20408, under the Federal Register Act (40 Stat. 500, ns amended; &4 USC.
a Ch. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFRCh.I). Distribution
i Q‘.-::; j is made only by the Superintendent of Documents, US, Government Printing Office, Washington, D.C. 20402.

The Proexan RrcisTex provides a uniform system for making available to the publie regulations and legal notices 1ssued
by Federal sgencles, These include Presidential proclamations and Executive orders and Federal agency documents M“.“!
general applicabllity and legal effect, documents required to be published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public inspection in the Office of the Federal Reglster the day before
they are published, unless earlier filling is requested by the Issuing agency.

The ProemaL Reaistes will be furnished by mall to subscribers, free of postage, for $5.00 per month or $50 per yeor, Pli‘b‘a‘
in advance. The charge for individual coples is 75 cents for each issue, or 75 cents for each group of pages a3 actually b"‘mn;
Remit check or money order, mads payable to the Superintendent of Documents, U.S. Government Printing Ofce, Waahingto
D.C. 20402.

L \ Published daily, Monday through Friday (no publication on Saturdays, Sundasys, or on official Federal
& holidays), by the Office of the Federal Register, National Archives and Records Service, General Services
L]
% There sre no restrictions on the republication of material appearing in the Froxmil REcIsTEx.

Area Code 202
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INFORMATION AND ASSISTANCE
Questions and requests for specific information may be directed to the following numbers. General irquiries

may be made by dialing 202-523-5240.

FEDERAL REGISTER, Daily Issue: PRESIDENTIAL PAPERS:
Subscription orders (GPO)............ 202-783-3238 Executive Orders and Proclama- 523..5233
Subscription problems (GPO)........ 202-275-3050 tions.
“Dial - a - Regulation” (recorded ~202-523-5022 Weekly Compilation of Presidential 523--5235
summary of highlighted docu- Documents.
ot - el Public Papers of the Presidents....  523-5235
Scheduling of documents for 523-5220 Index 523-5235
publication. PUBLIC LAWS: i
Copies of documents appearing in 523-5240 Pubilc tawiiates snd thtbers. 523-5237
the Federal Register. 3
Correctiong e St ie il 523-5286 SHP LaWS e 523-5237
Public Inspection DesK.......o......... 523-5215 U.S. Statutes at Large................. 523-5237
FindingAldens it ! a1 523-5227 Index L 523-5237
Public Briefings: “"How To Use the 523-5282 U.S. Government Manual................. 523-5230
Federal Register." 5
Code of Federal Regulations (CFR).. 523-5266 | Automation 5235240
FindingsAlds e s 523-5227 Special Projects. 523-5240
HIGHLIGHTS—Continued
COAL LOAN GUARANTEE PROGRAM AF: Scientific Advisory Board, 8-11-77................. 36857
FEA requests comments by 8-8-77 on implementation DOT/FAA: General Aviation Conference, 8-17 and
procedures s R G T T s e T s A L £y & A P N e 2 e I S e o A e SR 36874
ERDA: Senior Reviewers Committee, 8-24 thru
ADVANCE BOOKING CHARTERS o oy A R e R T G D AR LT 36858
CAB allows charter operators to charge a fee up to Interior/NPS: Green Springs Historic District, 7-
twenty-five dollars for making substitutions for with- Y C 7 AT RS SN SUAAE (N0 XN L RN e O L I O S 36895

drawing participants, except in the case of charters to
tertain European countries; effective 8-14-77................ 36815

PORPOISE MORTALITY LEVELS
Commerce/NOAA amends rules to assure timely and
LG LR T T R A D BT W et I

NATIONAL FLOOD INSURANCE PROGRAM
HUD/FIA regulates flood elevation determinations for
various areas (29 documents) (Part 1l of this is-

sue

MEETINGS—
Commerce/NOAA: Gulf of Mexico Fishery Manage-
ment Council, 8-9, 8-18, 8-19, 8-23, 8-24,

8-30 NG - 8-31e77.......cccoumcecscerrremaresssmssasercasses 36855
South Atlantic Fishery Management Council, 8-2,
. L T B DD g P SR Rl b S net, 36857
DOD: Advisory Group on Electron Devices (2 docu-
ments), 8-2, 8-3 and 8-11~77.......ccoooiiniiiriicans 36858
Chemical Propuision Advisory Committee, 8-15
LQLTR : o b oy o AR GO < L S RS s 36857

NFAH: Architecture and Environmental Arts Advisory
Panel, 8-1 thru 8-5-77. ... ..o riermriarisranns
Visual Arts Advisory Panel, 8-1 thru 8-3-77.......... 36897
NRC: Advisory Committee on Reactor Safeguards (3
documents), 8-2, 8-4, and 8-6-77............
Office of the Special Representative for Trade Negotia-

tions: Advisory Committee, 8-17-77.......c.oocvcernnen 36874
State: Shipping Coordinating Commitee, Subcom-
mittee of Life at Sea, 8-15-77.....cc.ocoiiiiiiiiiiianaas 36874
HEARING—

Commerce/NOAA: Foreign Fishing Ventures Within
U.S. Fishery Conservation Zone, 8-2, 8-8 and

L (8 7 R R R S P R S e S LS 36853
SEPARATE PARTS OF THIS ISSUE
A AL /A T W ST et LT e T ey Ll 36935
Part 111, Commerce/NFPCA. ..« ..ceeeeciccriianaeeeaesearsasasnses 36953
Part IV, DOT/FAA................... S, B et V)L 36959
Pt N DO AR e e e e R 36975
Part VI, Commerce/NOAA...........cccccrmrrrrreerrrsrsmmasssssernen 36979
e S T T T ol i L e oo B e K e 36985
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AGRICULTURAL MARKETING SERVICE

Rules

Oranges (Valencia) grown in Ariz.
and Calif

AGRICULTURE DEPARTMENT

See Agricultural Marketing Serv-
ice; Commodity Credit Corpora~-
tion; Forest Service; Soil Con~
servation Service.

AIR FORCE DEPARTMENT

Notices
Environmental statements, avail-
ability, ete.:

Eglin Air Force Base, Fla.; Bold
Eagle 78 joint readiness ex-
B o ety

Meetings:
Scientific Advisory Board. ...

ARMY DEPARTMENT
See Engineers Corps.

ARTS AND HUMANITIES, NATIONAL
FOUNDATION
Notices

Meetings:
Architecture and Environmental
Arts Advisory Panel ... ...
Visual Arts Advisory Panel._._..

CIVIL AERONAUTICS BOARD

Rules

Charters:
Advance booking; fees for sub-

36809

Air freight forwarders, inter-
national; foreign transporta-

oML Beala R L L L e 36814
Foreign air carriers; foreign air
freight forwarders. .- —aa- 36814

Supplemental air transportation
certificates; foreign air freight

Dy Mty ) R E R R AR 36813
Trips and special services; for-

eign air freight forwarders_.. 36813

Foreign air carriers; transit
U et R SRR S A e 36815
Military transportation; exemp-
tion of air carriers; fuel sur-
Charge Tales. e caeae 36814
Proposed Rules
Alr carriers, commuter, certifica-
tion; inquiry; extension of time. 36843
Notices
Hearings, ete..
Air Wisconsin certification pro-

DB LI o s s et s 36854
Allegheny Airlines, Inc... e o 36854
Arizona service investigation._. 36854

COAST GUARD
Proposed Rules
Electrical engineering; revision
and inquiry; extension of time
And COITeCHON. oo mncnn e e 36845

Specifications:
Engineering equipment; oil pol-
lution prevention; correction. 36851

contents

COMMERCE DEPARTMENT

See Domestic and International
Business Administration; Eco-
nomic Development Adminis-
tration; National Fire Preven-
tion and Control Administra-
tion; National Oceanic and
Atmospheric Administration.

COMMODITY CREDIT CORPORATION

Rules

Loan and purchase programs:
Tobacco, flue cured; correction. 36809

CONSUMER PRODUCT SAFETY
COMMISSION

Rules

Adjudicative proceedings,
tice rules; correction. .-~

Human subjects, protection of;
requirements and procedures. .

Pacifiers; banning and safety
standards; correction. .. ____._

DEFENSE DEPARTMENT

See also Air Force Department;
Army Department.
Notices
Meetings:
Chemical Propulsion Advisory
(o7 it s P SR SR L e 4T
Electron Devices  Advisory
Group (2 documents) . _.....

DOMESTIC AND INTERNATIONAL
BUSINESS ADMINISTRATION

Notices

Amendment to Export Adminis-
tration regulations regard for-

36818
36818
36823

36857
36858

36854

ECONOMIC DEVELOPMENT
ADMINISTRATION

Notices

Local public works capital devel-

opment and investment pro-
36855

ENERGY RESEARCH AND DEVELOPMENT
ADMINISTRATION

Notices

Meetings:
Senior Reviewers Committee... 36858

ENGINEERS CORPS

...................... 36845
ENVIRONMENTAL PROTECTION AGENCY
Notices
Pesticide applicator certification

and interim certification;
State plans:

N BT, b SRR I S U 36858
FEDERAL AVIATION ADMINISTRATION
Rules
Alrworthiness directives:

B OB st i s mater ety s 36810

McDonnell Douglas. v oo ccaau 36811
Alrworthiness review p s

equipment and systems......... 36959
Troansition  AVeAS. o n v emmean ww=ww 36812

VOR Federal airways; correction. 36812

Proposed Rules
Fire hazards:

Transport category airplanes,
compartment interior mate-
rials; flammability, smoke,
and toxic gas emission stand-

axdsynquiry. oo STt 36975
Transition areas (3 documents) . _ 36843,
36844
Transition areas; correction.___. 36843
Notices
Meetings:

General Aviation Conference.. 36874

FEDERAL COMMUNICATIONS
COMMISSION

Rules
Cable television: c
Systems  regulation;
strength contours. oo
FM broadcast stations; table of
assignments:
North Dakota - ecc e mmeee e
Radio broadcast services, ete.:
Broadcasting reregulation. ...

Proposed Rules
FM broadcast stations; table of
assignments:

36831

36830
36823

Notices

Rulemaking proceedings filed,
granted, denied, etc.; petitions
by various companies. ... ...

Hearings, ete..
American Telephone & Tele-

FEDERAL ENERGY ADMINISTRATION

Proposed Rules
Coal loan guarantee program;
inquiry .
Petroleum allocation regulations,
mandatory:
Gasoline, motor; adjustments
to base period volumes; with-
drawn 36836

FEDERAL HOME LOAN BANK BOARD

Notices
Applications, ete.:
New Parent Co. et @l ovvve-
Sacramento Savings & Loan As- ;-
sociation, Calif o ccmmeen v

FEDERAL INSURANCE ADMINISTRATION

Rules
Flood Insurance Program, Na-

tional:
Flood elevation determinations, 2
ete. (20 documents) ... 36036-36952

FEDERAL MARITIME COMMISSION

Notices
Complaints filed:

Ocean Drilling & Exploration
Co. v. Kawasaki Kisen Kal-
sha Ltd. . commnmcmmenm==

Tariffs, inactive, by independent
carriers; show cause order-..--
Agreements filed, ete.!

Lykes Bros. Steamship Co., Inc.,

Al L N inan

36875
36875
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FEDERAL POWER COMMISSION

proposed Rules

lectric utilities:
ER::L(‘ schedules filing; fuel ad-
justment clauses; withdrawn;

rehearing denfed. . - ccoene—- 36851
Notices
Hearings, ete.d
Alabama Power COn cmv e cccee 36868
Alabama-Tennessee Natural
Gas Co. et Al ceccme i 36868
Arizona Public Service Co..... 36868
celifornia-Pacific Utllities Co.
L I . e 36868
Delmarva Power & Light Co.._. 36869
Gas Gathering COIp.------ee- 36869

Lake Superior District Power
Co.: correction - eeaeca--

Montana Power Co
Oklahoma Gas & Electric Co. -
Pacific Gas & Electric Co. (2

documents) 36870, 36871
Pennsylvania Power & Light Co. 36872
Power Authority of New York.. 36872

Southwest Gas COrPoe e vaan 36873
Sun Ol Co., et al.; correction.. 36873
Transcontinental Gas Pipe Line
COTD et i o e 368173
Virginia Electric & Power Co... 36873
West Texas Utitities .. 36873
West Texas Utllities Co.; cor-
TeCt O R 36873
FEDERAL RESERVE SYSTEM
Rules
Equal credit opportunity:
Interpretations ... -wceeoeemeaas 36810
Notices
Applications, ete.:
Columbus Bancshares, Inc. ... 36893
International Bank. . - - -.. 36893
Standard Financial Corp. . 36893
Wachovin, CoOrD st e e 36894
Winner Banshares, InC. ... 36894
FOREST SERVICE
Notices
Environmental statements; avail-
ability, ete,:
Boise and Payette National For-
ests; South Fork Salmon

River Planning Unit, Idaho.. 36854
HEALTH, EDUCATION, AND WELFARE
DEPARTMENT
See Human Deyelopment Office.

HOUSING AND URBAN DEVELOPMENT
DEPARTMENT

See Pederal Insurance Adminis-
tration.

HUMAN DEVELOPMENT OFFICE

Notices

Vocational rehabilitation, research
&nd demonstrations; applica-
l:‘om and closing dates: exten-
5ion of time

FEDERAL REGISTER, VOL. 42, NO. 137-——MONDAY, JULY

CONTENTS

IMMIGRATION AND NATURALIZATION
SERVICE

Rules

Immigration regulations:
Forms

INDIAN AFFAIRS BUREAU

Notices
Law and order determinations:

Red CUff Band of Lake Superior

Chippewas

INTERIOR DEPARTMENT

See Indian Affairs Bureau; Land
Management Bureau,

INTERNAL REVENUE SERVICE

Notices
Employee benefit plans:
Prohibitions on transactions;
exemption proceedings, appli-
cations, hearings, etc.; correc-
tion

INTERNATIONAL TRADE COMMISSION

Notices
Import investigations:
Bolts, nuts, large screws, iron or
steel 36896
High-carbon ferrochromium... 36896
Low~-carbon ferrochromium.._. 36896
Steel, stainless and alloy tool,;
DO T I e R e

INTERSTATE COMMERCE COMMISSION

Notices
Motor carriers:

Temporary authority applica=«

tions

.......................

JUSTICE DEPARTMENT

See Immigration and Naturaliza-
tion Service.

LABOR DEPARTMENT

See Pension and Welfare Benefit
Programs Office.

LAND MANAGEMENT BUREAU

Notices
Applications, ete:
Texas, Outer Continental Shelf;
OOITOOTION - meem v en e 368!

NATIONAL FIRE PREVENTION AND
CONTROL ADMINISTRATION
Rules

Firefighting on Federal property,
reimbursement of costs. ... .-

NATIONAL OCEANIC AND ATMOSPHERIC
ADMINISTRATION
Rules
Pishery conservation and manage-
ment:
Regional Fishery Management
Councils and fishery manage-
ment plans development, etc. 36979

Marine mammals:

Incidental taking; commercial
fishing operations for yellow-
fin tuna; porpoise mortality
Jevel reports. v

Proposed Rules
Fishery conservation and man-
agement:
Foreign fishing; foreign partici-
pation In U.S. fisheries; hear-
ings

Notices

Environmental statements and
fishery management plans;
availability, ete.:

Groundfish fishery,

Meetings:
Gulf of Mexico Fishery Man-
agement Council ...
South Atlantic Fishery Manage-
ment Counell. oo 3

NATIONAL PARK SERVICE
Notices
Meetings:
Green Springs Historic District. 36895
NUCLEAR REGULATORY COMMISSION

Rules

Defects and noncompliance re-
ports; general provisions, etc.;

36835

COITOCION: & i e o 36803
Organization and functions______ 36797
Production and utilization facili-

ties; licensing:
Codes and standards for nuclear
power plants. o 36803

Notices
Abnormal occurrence reports:

Degraded fuel rod Incident.._ . 36897
International Atomic Energy codes

of practice and safety guides;

avallabllity of drafts__________ 36901
Meetings:

Reactor Safeguards Advisory
Committee (3 docu~
o - AR S R e 368988-36900

Applications, ete.:

Alabama Power CO. o ccccemem 36900

Babcock & Wilcox CO-em e 36901

Commonwealth Edison Co__.__ 36901

Pennsylvania Power & Light Co,

Public Service Electric & Gas
Co. et al
Toledo Edison CO- e

PENSION AND WELFARE BENEFIT
PROGRAMS OFFICE

Rules
PFiduciary responsibility:

Employee benefit plans; exemp-
tions for services, office space,
ete.: correction. - can e aaa

Notices
Employee benefit plans:

Prohibitions on transactions;
exemption proceedings, ap-
plications, hearings, etc.; cor-
rection

18, 1977 y




CONTENTS *

SECURITIES AND EXCHANGE
COMMISSION
Proposed Rules

Securities Act:
Advertising by Investment com~

panies; correction. . ... ... 36851

SOIL CONSERVATION SERVICE

Rules

Archeological and historical prop-
erties encountered in SCS as-
sisted programs; protection pro-
(o aihiy - S S R S L 36804

STATE DEPARTMENT

Notices
Fishing permits, applications:
Union of Soviet Socialist Repub-
e s iy o 36985

Meetings:

36874

TRADE NEGOTIATIONS, OFFICE OF
SPECIAL REPRESENTATIVE

Notices
Meetings:

Trade Negotiations Advisory

Committee ._..

TRANSPORTATION DEPARTMENT .
See Federal Aviation Administra-

tion.

TREASURY DEPARTMENT
See also Internal Revenue Service.

Notices
Notes, Treasury:

Serles 5-1979....

list of cfr parts affected in this issue

The following numerical guide is & list of the parts of each title of the Code of Federal Regulations affected by documents published in today's
issue. A cumulative list of parts affected, covering the current month to date, follows beginning with the second issue of the month,
A Cumulative List of CFR Sections Affected is published separately at the end of-each month. The guide lists the parts and sections affected

by documents published since the revision date of each title,

46 CFR
PRrROPOSED RULES:

e e e e e e o acs 36826
73 (2 documents) .. ov oo 36828, 36830
T e e e e e 36830
(T R S ST R cormvmr il L PR, 36831
Prorosep RULES:
e e R 36852
50 CFR
03 (A e M R | [T LAk 36835
7 e ST S (o T L B e 36080
803 st L o B e -t 36980

7 CFR 14 CFR—Continued
(7 I S S - IS S A S 36804 Prorosep RULES:
L AR SRS e s S 5 36809 (0105 1 oo 2 T RN RIS LI
Y e R B e 36809 B R T S e
8 CFR 71 (4 documents)
. ST RN A O RS [ 36809 1o e meanm e e
AU L e e b e 36809 16 CFR
10 CFR ) {17 ¢ Ll S A S L e S S e
TG e O SRR S T N T oty e s ey
- A AT e ST S e M e oo RRT T DAY T 3 g
e L SN A BRI e B i P et e T S S i
Prorosep RULES 17 CFR
r 1 O AR MR A SR R S 36836 PRrOPOSED RULES:
1 B e e A e B SRR T 36836 p O ey i i Sl s i
12 CFR 18 CFR
- e DR S I A R SN 36810 Prorosep RULES:
!N S e R N o e e N R S RN
L e B R O IR e o 36968 24 CFR
B i s R T W 36969 1917 (29 documents) ... 36036-36952
T e et ot s e bt 36971
I i O A S s 36972 29 CFR
39 (2 documents) ... S6810, 38811 2080 s i e U e e e 36823
T1 (2 documents) - oo voe e 36812
) R S S ORI 36973 33 CFR
;3; ............................. %%g’:g PROPOSED RULES:
R B SR T N i
g;g ............................. 36814 45 CFR
----------------------------- SHUIES 9010 o ot s m WOk e
v St R e e et B g e 36814 p
B e e A A e S S Sy 36815
ek byl S LA~ St Roor— 36815
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CUMULATIVE LIST OF PARTS AFFECTED DURING JULY

The following numerical guide is a list of parts of each title of the Code of
Federal Regulations affected by documents published to date during July.

1 CFR
OO L L O s 33711
3 CFR

ExecUTIVE ORDERS:
November 8, 1912 (Revoked in part

by PLO B831) o v ceninmn e 34519
11533 (Revoked by EO 12002) ... 35623
11883 (Revoked by EO 12002) ... 35623
11768 (Revoked by EO 12002. ... 35623
11818 (Revoked by EO 12002) ... 35623
11840 (Revoked by EO 12001) . __ 33709
11846 (See EO 12002) - oo~ 35623
11007 (Revoked by EO 12002) ... 35623
11840 (Revoked by EO 12002) ... 35623
12000 .. o e i i
12001 o« e S T s vt e v Sl
12003.. - - i R e S b ek
MEMORANDUMS
June 20, 19 e e e b i 33909,
PROCLAMATIONS
$512.. ... e e e
5 CFR
B18 . e 33711-33713,

34275, 34308, 35141, 35625, 35825~
35827, 36447, 36448
P} ¢ S . LT s e A T 34308

368

33713, 34855, 36231, 36809
33714, 35142, 36466
............................. 35142
....................... 34499, 35143
35827, 35973, 36231
Q. 36232, 36233
- T 35144

___________________________ 35144
35146

R e T ST ———

R e e ——

—L

929 L Rt e 36267
030 e it e 34887
MO N SR 34887
A e e 34889, 35978
BT S e S 33766, 35978
007 e o S L L 35656
880 ot 34300, 34887, 348890
1448 S R e S 33767
1100, ety 33767

FEDERAL

8 CFR
- 1 R SR TR R SR U 36448
p 7 v T IO et Tk e 2Bl 36809
e R e e RIS e e Ry R 36809
9 CFR
Bl e e T e e e e 34276
PROPOSED RULES
) 1SN N L TR, (U, T 36474
88k AR L S S50, 3044
10 CFR
PTG N | L5 Y . Tl 36797
o PR N BN A L e g, 34886, 36239
34886, 36803

34310, 34321, 34890
35170, 36184, 36836

11 CFR
PROPOSED RULES
1002 e e cemewns wwwn e 35856
12 CFR
i e e e T S SRS SR 36810
o et R, SRR, L . 35146
1 RO R e S M S L LN, 33715
3 S i sl e A e S 33719
PrOPOSED RULES
1 S PR GO S S S 35083
13 CFR
R et o= ot o A et 35150
- b ¢ S w i 34863, 35855, 36449
-} o (R A SR AR S R e 35822
BL 8 e e S e e 35633
14 CFR
e e e e e 'y 34864, 36242
R R o e e S St o e et 35634
B i i i e et s B et 36068
e e S St e Pt 36960
R SR I A S eSS 36971
O S I A A A B L T AT 36972
DU irvin s v 5m oy e orn Rt RS 342717,
34278, 34865-34868, 35634-35638,
36242-36248, 36810, 36811
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14 CFR—Continued

-

......................... 34891,
36271, 36272

ProrPOSED RULES:

RS R 35658, 35858, 35859, 36480
) 34T S e SRS RO SN LS 35983
I e e e e T 34892
11 SO SLFTI N el L 34892
N R e et e 35984
17 CFR
T e e el S A o S 35004
U e Lt s e b e A e e e e 36250
I e e e e wE S o S M 35828
R s e et s s 35642, 35953
Prorosep RuULES
1 R LS SRR e i 35009
LT e e R 35661, 36851
A 35642, 35853, 36410
18 CFR
(11 SR A SRR SR S A N LN T 34409
ProrOSED RULES
- Lom e ST e SR e 34521
L e G o R T e S v 36851
21 CFR
R A L R e e 35151, 36450
y ¢ e S L R, 33722-33723, 36451
.+ (SRR SR 33722-33724, 36451
VN el e S R B 36452
> (1 RS A S R R 5T ae 35152
y 17 Sl ot s s oot Dt 35152
4 [ Y e R N S 30 8 TR S S 35155
vil
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33727, 35956
34280

35000, 36273
35000, 36273
35000, 36273

34618-34648, 35750-35760, 36088~
36109, 36388-36397, 36402-36407,
36641-36644
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reminders

(The items in this list were editorially complled as an ald to Froxrar Rroister users. Inclusion or exclusion from this 1ist has no legal
significance. Since this list is intended as a reminder, it does not include effective dates that occur within 14 days of publication.)

Rules Going Into Effect July 15, 1977

DOT/CG—Drawbridge operation; revision
of regulations at Dodge Island, Fla.,
Niantic River, Conn. and Dutch Kills,
NY (3 documents).... 30178-30179;

6-13-77

FAA—Airworthiness directives; Agusta
A-109A helicopters................ 33266;
6-30-77

FCC—FM broadcast station; table of
assignments; Hobard, Okia........ 30371;
6-14-77

INTERIOR/NPS—National Park System;

sale or distribution of printed matter;
permit requirements.. 30501; 6-15-77

SEC—Securities Exchange Act; net capital
uniform rule and customer protection
o e LW 27221; 5-27-77

Rules Going Into Effect July 16, 1977

DOT/FAA—Airworthiness directives; Beech
model 278 propellers.... 28873; 6~-6-77

Rules Going Into Effect Today

DOT/FAA—Beech Models 60, A60 and
B60 Airplanes; airworthiness direc-
35634; 7-11-77
Standard instrument approach proce
35641; 7-11-77
Standard instrument approach proce-
[T S RSN RS 33273; 6-30-77

List of Public Laws

Norz: No public bills which have become
law were received by the Office of the Federal
Register for inclusion in today's List or
Punric Laws.
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rules and requlations

REGISTER issue of each month,

This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are
keyed to and codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510,
The Code of Federal Reguiations is sold by the Superintendent of Documants, Prices of new books are lsted in the first FEDERAL

Title 10—Energy
CHAPTER I—NUCLEAR REGULATORY
COMMISSION

PART 1—STATEMENT OF ORGANIZATION
AND GENERAL INFORMATION

Codification

AGENCY: U.S. Nuclear Regulatory Com-
mission,

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission is issuing a statement of its
organization and functions that sets out _
in codified form a description of the ma-
Jor program and staff components of the
agency and their functions, lists the loca-
Uon of NRC offices, and describes the
NRC seal and flag. This notice, which su-
persedes notices published on January
22,1976, and December 11, 1975, complies
with provisions of the Freedom of Infor-
mation Act that each agency shall pub-
lish a description of its organization and
& list of locations where the public may
obtain Information.

EFFECTIVE DATE: July 18, 1977.

;gngRﬂmR INFORMATION CON-

Betty L. Wagman, Division of Rules
and Records, Office of Administration,
US. Nuclear Regulatory Commission,
Washington, D.C. 20555, 301-492-8133,

SUPPLEMENTARY INFORMATION:
On January 22, 1975, the Nuclear Regu-
latory Commissfon (NRC) published in
the Fepegrar RecisTer (40 FR 3520) a
Notice of the transition organization of
Is major program and staff components.
m_s notice included a statement that

¢ organizational requirements of
NRC are currently undergoing intensive
tview by the Commission and further
refinements are expected in due course."
5 December 11, 1975, the NRC pub-
shed a notice in the FEDERAL REGISTER
(40 FR 57722), describing its official seal
nd restrictions on its use.

N_o‘uce is hereby given of a new Part
ng. e NRC regulations, entitled

-atement of Organization and General
In!ommtlon." which is issued pursuant
g's US.C. 552(a) (1), the Freedom of
lh.ommt.ion Act. This notice supersedes
93 notices published on January 22,

5, and December 11, 1975,
oregcause this notice relates to matters
S Sfency organization and practice, gen-
rat} notice of proposed rulemaking and
bu '!w brocedure thereon are unneces-

Purs
onrh’"“"‘ to the Atomic Energy Act

934, as amended, the Energy Reorga-

nization Act of 1974, as amended, and
sections 552 and 553 of Title 5 of the
United States Code, the following new
Part 1 of Title 10, Chapter I, Code of
Federal Regulations, is published as a
document subject to codification.
A new Part 1 Is added to read as

follows:

Subpart A—Introduction
Sec.
1.1 Creation and authority.
12 Sources of additional information.
13 Location of principal offices and re-

glonal offices,

Subpart B—Headquarters

1.10 The Commission.

PANELS, BOARDS, AND COMMITTEES
Atomic Safety and Licensing Board
Panel

Awmlc'suety and Licensing Appeal
Panel,
Advisory Commlittee on Reactor Safe-
guards.
Other committees, boards and panels,
COMMISSION STAYY

Office of Inspector and Auditor,
Office of Policy Evaluation,
Office of the General Counsel.
Office of the Secretary.

Ofce of Public Affalrs.

Office of Congressional Affalrs.

Exrcurive Dmmzcror

OfMce of the Executive Director for
Operations.

Srarr Orrices

141 Office of Administration,
42 Office of the Executive Legal Director,
143 Ofge of the Controller,
144 Office of Equal Employment Opportu-
nity.
145 Oms::y of Planning and Analysis,
Office of International Programs.
Office of State "
Office of Management Information and
Progrmm Control,
ProGRaM Orrices
Office of Nuclear Material Safety and
Safeguards.
Office of Nuclear Reactor Regulation,
Office of Nuclear Regulatory Research.
Office of Standards Development.
Office of Inspection and Enforcement.
Subpart C—NRC Seal and Flag
Description and custody of NRC seal.
Use of NRC seal or replicas.
Establishment of officlal NRC fiag.
183 Use of NRC flag.
184 Report of violations.

AvtHorrry: Sec. 161, Pub. L. B3-703, €8
Stat. 048 (42 US.C. 2201); secs. 201, 208, 204,
206, and 209, Pub. L. 03438, 88 Stat. 1242,
1244, 1245, 1246, and 1248 (42 U.S.C. 5841,
5843, 5844, 5845, and 56840); Pub, L. 94-79, 89
Stat. 413; and 6 US.C, 552 and 563.

111
112
120
121
130
131
1.32
133

134
135

140

£33

1
1.
1.

1.64

1.80
181
182

Subpart A—Introduction
§1.1 Creation and authority,

(a) The Nuclear Regulatory Commis-
sion was established by the Energy Re-
organization Act of 1974, as amended,
Pub. L. 93-438, 88 Stat. 1233 (42 US.C.
5801 et seq.). This Act abolished the
Atomic Energy Commission and, by sec-
tion 201, transferred to the Nuclear Reg-
ulatory Commission all the licensing
and related regulatory functions as-
signed to the Atomic Energy Commission
by the Atomic Energy Act of 1954, as
amended, Pub. L. 83-703, 68 Stat. 919 (42
U.S.C. 2011 et seq.). These functions in-
cluded those of the Atomic Safety and
Licensing Board Panel and the Atomic
Safety and Licensing Appeal Panel. The
Energy Reorganization Act became effec-
tive January 19, 1975 (E.O. 11834).

(b) As used in this part, “Commission”
means the five members of the Nuclear
Regulatory Commission or & quorum
thereof sitting as & body, as provided by
section 201 of the Energy Reorganization
Act of 1974, as amended. “NRC" means
the Nuclear Regulatory Commission, the
agency established by Title IT of the
Energy Reorganization Act of 1974, as
amended, comprising the members of the
Commission and all offices, employees,
and representatives authorized to act in
ANy case or matter.

§ 1.2 Sources of additional information.

(&) The definitive statement of the
NRC's organization, policies, procedures,
assignments of responsibility, and dele-
gations of authority is in the Nuclear
Regulatory Commission Manual and
other elements of the NRC's Manage-
ment Directives System, including local
directives issued by Regional Offices.
Copies of the Manual, other elements of
the Management Directives System, and
agency operating procedures that affect
the public are avallable for public inspec-
tion and copying at the NRC Public
Document Room, 1717 H Street NW.,
Washington, D.C. and at each of NRC's
Regional Offices. Information may also
be obtained from the Office of Public Af-
fairs or from Public Affairs Officers at
the Regional Offices.

(b) Commission meetings are open to
the public, as provided by the Govern-
ment in the Sunshine Act, unless they
fall within an exemption to the Act's
openness requirement and the Commis-
sion also has determined that the public
interest requires that those particular
meetings be closed. Information concern-
ing Commission meetings may be ob-
tained from the Office of the Secretary.

(¢) Information regarding the avail-
ability of NRC records under the Free-
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dom of Information Act and the Privacy
Act of 1974 may be obtained from the
Division of Rules and Records, Office of
Administration. NRC’s regulations are
published in the FeopesalL REecISTER and
codified in Title 10 of the Code of Fed-
eral Regulations. They are also pub-
lished in “NRC Rules and Regulations,"
available on a subscription basis from the
Superintendent of Documents, U.S. Gov-
ermnment Printing Office. Final opinions
made in the adjudication of cases are
published in “Nuclear Regulatory Com-
mission Issuances,” available on a sub-
scription basis from the National Tech-
nical Information Service, Springfield,
Va. 22161.

8§ 1.3 Location of principal offices and
Regional Offices.

(a) The principal NRC offices are lo-
cated in the Washington, D.C., area, Fa-
cilities for the service of process and
papers are maintained within the Dis-
trict of Columbia at 1717 H Street NW.
The mailing address for all NRC Head-
quarters offices is Washington, D.C.
20555. The locations of NRC offices in
the Washington area are:

(1) Matomic Bullding, 1717 H Street NW,,
Washington, D.C.

(2) Phillips Bullding, 7620 Norfolk Avenue,
Bethesda, Maryland.

(3) Maryland National Bank Bullding, 7735
Old Georgetown Road, Beéthesda, Maryland.

(4) Landow Bullding, 7910 Woodmont Av-
enue, Bethesda, Maryland.

(5) Lugenbell Building, 4622 Fairmont Av-
enue, Bethesda, Maryland.

(68) East West Towers Bullding, 4350 East
West Highway, Bethesda, Maryland.

(7) Nicholson Lane Bullding, 5650 Nichol-
son Lane, Rockville, Maryland.

(8) Willste Building, 7915 Eastern Avenue,
Sliver Spring, Maryland.

(b) The addresses of the NRC Regional

Offices (see § 1.64) are:

Region I, USNRC, 631 Park Avenue, King of
Prussia, Pennsvivania 10406,

Region II, USNRC, 230 Peachtree Street NW.,,
Sulte 1217, Atlanta, Georgia 30303

Reglon 1II, USNRC, 799 Roosevelt Road, Glen
Ellyn, Illinols 60137,

Reglon IV, USNRC, 611 Ryan Plaza Drive,
Sulte 1000, Arlington, Texas 76012,

Region V, USNRC, 1§80 North Californis
Boulevard, Suite 202, Walnut Creek, Cali-
fornia 94596.

Subpart B—Headquarters
§ 1.10 The Commission.

(a) The Nuclear Regulatory Commis-
sion, composed of five members, one of
whom is designated by the President as
Chairman, is established pursuant to
section 201 of the Energy Reorganization
Act of 1974, as amended. The Chairman
is the principal executive officer of the
Commission, and exercises its executive
and administrative functions with re-
spect to appointment and supervision of
personnel, except as otherwise provided
by the Enargy Reorganization Act of
1974, as amended; distribution of busi-
ness: use and expenditure of funds
(except that the function of revising
budget estimates and purposes is re-
served to the Commission) ; and appoint-
ment, subject to approval of the Commis~

RULES AND REGULATIONS °

sion, of heads of major administrative
units under the Commission.

(b) The following staff units and
officials report directly to the Commis-
sion: Atomic Safety and Licensing
Board Panel, Atomic Safety and Licens-
ing Appeal Panel, Office of Inspector and
Auditor, Office of Policy Evaluation, Of-
fice of the General Counsel, Office of the
Secretary, Office of Public Affairs, Office
of Congressional Affairs, the Executive
Director for Operations, and other com-
mittees and boards which are authorized
or established specifically by the Act, The
Directors of the Offices of Nuclear Re-
actor Regulation, Nuclear Material
Safety and Safeguards, and Nuclear
Regulatory Research may communicate
with and report directly to the Commis-
sion, under the provisions of section 209
of the Energy Reorganization Act of
1974. The Advisory Committee on Re-
actor Safeguards also reports directly to
the Commission.

PANELS, BOARDS, AND COMMITTEES -

§ LL11  Atomic Safety and Licensing
Board Panel.

The Atomic Safety and Licensing
Board Panel is the organizational group
from which Atomic Safety and Licensing
Boards are selected. These three-member
boards, named in accordance with the
provisions of section 191 of the Atomic
Energy Act, conduct such hearings as the
Commission may authorize or direct,
make such intermediate or final decisions
as the Commission may authorize in
proceedings to grant, suspend, revoke, or
amend licenses or authorizations, and
perform such other regulatory functions
as the Commission may specify. The
Panel develops procedures and makes
recommendations to the Commission
regarding activitles of the hearing
boards.

§ .12  Atomic Safety and Licensing Ap-
peal Panel,

The Atomic Safety and Licensing
Appeal Panel is the organizational group
from which Atomic Safety and Licensing
Appeal Boards are selected. Under powers
delegated by the Commission, these
three-member Boards exercise the au-
thority and perform the regulatory re-
view functions which would otherwise
be exercised and performed by the
Commission. They perform these func-
tions In proceedings on licenses under 10
CFR Part 50, and such other licensing
proceedings a&s the Commission may
specify, reviewing initial decisions and
other issuances of Atomic Safety and
Licensing Boards and other presiding
officers.

§ .20 Advisory Committee on Reactor
Safeguards.

The Advisory Committee on Reactor
Safeguards was established by section
29 of the Atomic Energy Act of 1954 as
amended, and transferred to the NRC
pursuant to the Energy Reorganization
Act of 1974, as amended. The Committee
reviews safety studies, and applications
for construction permits and operating

licenses for production and utilization
facilities, and makes reports thereon:
advises the Commission with regard to
the hazards of proposed or existing nu-
clear facilities and the adequacy of pro-
posed reactor safety standards; and re-
views matters specifically referred to it
by the Commission, including generic is-
sues and proposed amendments or
changes to facility construction permits
or operating licenses. The Committee on
its own Initiative may conduct reviews of
specific generic matters or nuclear
facility safety-related items.

§ 1.21 Other committees, boards, and
panels,

Pursuant to section 161a. of the Atomic
Energy Act of 1954, as amended, the
Commission may establish advisory
bodies to make recommendations to it. °
Currently only one such committee is
in existence.

(a) The Advisory Committee on Medi-
cal Use of Isotopes (ACMI) was estab-
lished by the Atomic Energy Commission
in July 1958. The ACMI, composed of
physicians and sclentists, considers
medical questions referred to it by the
NRC staff, and renders expert opinion
regarding medical uses of byproduct
material. The ACMI also advises the
NRC stafl, as requested, on matters o
policy regarding licensing of the medical
uses of byproduct material,

COMMISSION STAFF
§ 1.30 Office of Inspector and Auditor.

The Office of Inspector and Auditor:
{a) develops policies and standards gov-
erning NRC's financial and management
audit program; (b) plans and direcis
NRC's long-range comprehensive audit
program; (c) conducts NRC's day-to-
day internal audit activity, (d) con-
ducts investigations and inspections o
ascertain and verify the facts with re-
gard to the integrity of all NRC opera-
tions; (e) investigates possible ir-
regularities or alleged misconduct of
NRC employees, equal employment op-
portunity and civil rights complaints.
and claims for personal property loss or
damage: (f) refers suspected or alleged
criminal violations to the Department of
Justice, after appropriately informing or
consulting with the Office of General
Counsel; except that in referrals requir-
ing prompt field response (such a5 sabo-
tage, terrorism, or theft of special nu-
clear material), the Office of Inspection
and Enforcement shall make direct Vre.'
ferral to the Federal Bureau of Im'mjl’-;
gation and thereafter coordinate M\.‘
the Office of Inspector and Auditor: &)
under the Commission's “open door i
policy, hears individual employee cond
cerns NRC operations B:‘i-
activities, and, as appropriate, inf'&?-i.
gates such concerns; (h) maintains l‘;i <
son with the General Accounting OL‘;_
and other audit organizations; (§) ma P
tains linison with the Department _g‘
Justice and other law entorce{m“_
agencles in criminal and other imesm
gative matters; and (J) provides renciop
and recommendations to the Commission
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on the results of its audits, investigations,
and inspections.

§1.31 Office of Policy Evaluation.

The Office of Policy Evaluation: (a)
provides for the Commission an in-
dependent evaluation of program policy
objectives; (b) reviews staff issue papers
and policy recommendations to deter-
mine If they are complete, balanced, and
consistent with Commission guidance;
(c) provides independent technical
evaluation of selected cases presented
to the Commission for adjudication; (d)
conducts analyses and studies as re-
quested by the Commission or on a self-
initiated basls; (e) contributes technical
and policy advice and guidance., as
needed, for studies and projects being
conducted and managed by other NRC
offices or outside agencies.

£ 1.32 Office of the General Counsel.

The Office of the General Counsel: (a)
provides legal advice and assistance to
the Commission and Commission offices
with respect to all activities of the NRC;
(b) reviews Atomic Safety and Licens-
Ing Appeal Board decisions and rulings,
decisions reached by staff offices under
10 CFR 2.206, petitions received from
members of the public seeking direct
Commission action, and rulemaking pro-
ceedings involving hearings: and pre-
pares decisions, orders, and rulings for
the Commission on these matters; (¢)
represents, and protects the interests of,
the NRC In court proceedings, and in
dealings with other government agencies,
committees of Congress, foreign govern-
ments, and members of the public; (d)
coordinates and prepares legislative
materials in connection with legislation
initiated by the NRC and legislations
submitied to it for comment; (e) pro-
vides advice with respect to questions
ralsed under the conflict of interest laws,
Freedom of Information Act, Federal
Advisory Committee Act, and Govern-
ment in the Sunshine Act; (f) provides
oficial written interpretations of the
Commission’s rules; and (g) performs

other functions assigned by the Com-
mission.

§1.33  Office of the Secretary.

:I’hc Office of the Secretary: (a) de-
Velops policies and procedures, and pro-
Vides secretariat services for the conduct
of Commission business and imple-
mentation of Commission decisions, in-
cluding scheduling of Commission busi-
hess and recording of meetings; (b)
ssues declsions, orders, and rulings of
the Commission, and maintains the of-
g“““,! docket of the Commission; and (¢)

‘rects and administers the NRC Public
Document Room.,

§1.34  Office of Public Affairs.

d'_{'ﬁ"!'e Office of Public Affairs: (a)
¢velops policles and administers pro-
frams at NRC headquarters and Re-
f;f)e"it! Offizes to inform the public and
o ews media about NRC policies, pro-
“ms, and aetivities; (b) and keeps NRC
nagement informed on media cov-

€rage of ac
Afency, tvities of interest to the

FEDERAL
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§ 1.35 Office of Congressional Affairs,

The Office of Congressional Affairs:
(a) provides advice and assistance to
the Commission and NRC staff on all
NRC relations with the Congress, and
informs them concerning the views of
Congress toward NRC policies, plans,
and activities; (b) maintains lialson
with congressional committees and mem-
bers of Congress on matters of interest
to NRC, and keeps Congress informed
on NRC plans, policies, and activities;
(c) serves ms the contact point for all
NRC communications with Congress, re-
viewing and concurring in all outgoing
correspondence to members of Congress
and congressional committees; and (d)
monitors legislative matters of interest
to NRC, and participates in planning
developing NRC’s legislative
Programs.

EXecUTIVE DIRECTOR

§ 1.40 Office of the Executive Director
for Operations.

The Executive Director for Operations
(EDO) is appointed by the Commission,
pursuant to the Energy Reorganization
Act of 1974, as amended, and performs
such functions as the Commission may
direct, including the following:

(a) Provides the Commission with as-
sistance on policy, managment, and
operational matters. Submits to the Com-
mission for approval such appointments
as the Commission shall designate, In-
cluding Directors of certain divisions
and offices. Submits for approval signif-
fcant changes in the organization.

(b) Supervises and coordinates policy
development and operational activities
of the following lirie offices: The Office
of Nuclear Reactor Regulation, the Of-
fice of Nuclear Material Safety and Safe-
guards, the Office of Nuclear Regulatory
Research, the Office of Inspection and
Enforcement, and the Office of Stand-
ards Development; and the following
stafl offices: the Office of Administration,
the Office of International Programs, the
Office of State Programs, the Office of
the Controller, the Office of the Execu-
tive Legal Director, the Office of Plan-
ning and Analysis, the Office of Manage-
ment Information and Program Control,
the Office of Equal Employment Oppor-
tunity, and such other organizational
units as shall be assigned by the Com-
mission. The EDO is also responsible for
implementation of the Commission’s pol-
fcy directives pertaining to these offices.

(¢) Recommends to the Commission
proposed regulations to protect public
health and safety and the environment
from effects associated with nuclear fa-
cilities and materials subject to licens-
ing; to provide for security of licensed
nuclear facilities and safeguarding of li-
censed radioactive materials; and to as-
sure that activities under facility licenses
would not be inconsistent with antitrust
laws, as specified in section 105a, of the
Atomic Energy Act of 1954, as amended.

(d) Issues proposed amendments to
regulations and amendments in final
form, where the amendments are correc-

tive or of a minor or nonpolicy nature

36799

and do not substantially modify existing
reguiations; and issues amendments of
regulations in final form, if no significant
adverse comments or questions have been
received on the notice of proposed rule-
making and no substantial changes in
text are indicated.

(e) Makes determinations, pursuant
to 10 CFR Parts 30, 40, 50, and 70, that
exemptions of individual prime contrac-
tors or subcontractors of the Energy Re-
search and Development Administration
or the NRC from NRC licensing require-
ments are authorized by law.

(f) Makes for the Commission, after
consultation with the Attorney General,
the determinations provided for in sec-
tion 105¢.(8) of the Atomlc Energy Act
of 1954, as amended, in regard to appli-
cations for facility construction permits
or operating licenses.

(g) Negotiates and signs agreements,
arrangements, and contracts with rep-
resenstatives of foreign countries and
international organizations.

(h) Designates which facilities, instal-
lations, and real property shall be sub~
ject to the prohibitions of 10 CFR Part
160, “Trespassing on Commission Prop-
em "

(1) Administers the contracting activ-
{ties of the Commission.

() Administers the Commission's
equal employment opportunity program,

(k) Develops and maintains the NRC
financial management program. °

(1) Acts for the Head of the Agency
in making determinations required in
administering the NRC labor relations

program.

{m) Execrises final determination on
appeals under the Privacy Act of 1874,
and issues minor revisions of systems of
records notices,

(n) Exercises final determination on
appeals under the Freedom of Informa-
tion Act except for those pertaining to
the Office of the Executive Legal Direc-
tor or to advisory committees, boards,
panels, and offices reporting to the Com-
mission.

STAFP OFFICES
§ 1.41 Office of Administration.

The Office of Administration develops
and directs polices and programs for per-
sonnel administration, organization and
management analysis, security and secu-
rity classification, bullding management
and administrative services, document
control, automatic data processing, rules
and records, contracting and procure-
ment, and facilities and material license
fees.

(&) The Division of Organization and
Personnel administers and directs poli-
cles, standards, and programs for organi-
zation and personnel management activ-
ities, including recruitment, training, ex-
executive development, staffing services
and information, organization and man-
agement analysis, labor-management re-
lations, and employee services.

(b) The Division of Security develops,
administers, and directs the overall NRC
security program; assures the safeguard-
ing of Restricted Data, other National
Security Information, and NRC sensi-
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tive unclassified matter including NRC
telecommunications of significant intel-
ligence value; assures the physical pro-
tection of NRC Headquarters buildings,
Regional Offices and contractor facili-
ties; and provides advice and assistance
on security matters.

(¢) The Division of Facilities and Op-
erations Support is responsible for the
planning and direction of support pro-
grams for facilities and administrative
services, including building operations,
property, supply, telecommunications,
travel, malil, and messenger services.

(d) The Division of Document Con-
trol is responsible for planning and di-
recting the production (exclusive of
writing and editing) and contro]l of NRC
documents. Its responsibilities include:
Typing services; publication and graph-
jcs; NRC management directives; and
document evaluation, dissemination,
storage, and retrieval.

(e) The Division of Automatic Data
Processing Support Plans, coordinates,
and directs development and utilization
of NRC computer services and computer
facilities for the storage, retrieval, anal-
ysis, and dissemination of information;
advises and assists in the development
and conversion of scientific and analyti-
cal programing and the interpretation
of automatic data processing procedures,
evaluates expected benefits and costs of
computer applications; and provides sys-
tems development, programing and
operation services for NRC offices,

(f) The Division of Rules and Records
is responsible for: NRC implementation
of the Freedom of Information Act, Pri-
vacy Act, and Federal Reports Act; di-
recting and coordinating NRC local pub-
lic document room activities; publishing
“NRC Rules and Regulations” and “Nu~
clear Regulatory Commission Issu-
ances”; and reviewing and preparing no-
tices and amendments to NRC regula-
tions, including the processing of peti-
tions for rulemaking.

(g) The Division of Contracts devel-
ops and implements agency-wide con-
tracting policies and procedures; directs
and coordinates contracting and pur-
‘chasing activities for NRC, including
contractor selection, and negotiation, ad-
ministration, and closeout of contracts;
and provides advice and assistance to
NRC program officials concerning pro-
curement regulations and requirements.

(h) The License Fee Management
Branch is responsible for collecting fees
from licensees and applicants for li-
censes, as required by 10 CFR Part 170,
which sets fees for licensing nuclear pro-
duction and utilization facilities and nu-
clear materials. Responsibilities include:
reviewing license applications to ensure
appropriate fee payment, issuing Orders
to Show Cause and Orders of Revocation
where licensees violate Commission regu-
lations by nonpayment of license fees,
recommending license fee policy changes,
and preparing amendments to license fee
regulations for Commission approval.

§ 142 Office of the Executive Legal
Director.

The Office of the Executive Legal Di-
rector provides legal advice and services
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to the Executive Director for Operations
and offices reporting to that official, in-
cluding interpretation of laws, regula-
tions, and other sources of authority, ad-
vising on the legal form and content of
proposed official actions and represent-
ing such offices in NRC administrative
proceedings; prepares or concurs in con-
tractual documents, interagency agree-
ments, delegations of authority, regula-
tions, orders, licenses, and other legal
documents, and prepares legal interpre-
tations thereof; reviews and directs pat-
ent law activities; and, except for those
matters delegated to the General Coun-
sel, represents the NRC in legal matters
with other government agencies, foreign
governments, or the public, and in pro-
ceedings before administrative bodies
outside of NRC.

{a) The Regulations Division prepares,
reviews, and advises on NRC regulations
and amendments thereto for NRC staff,
personnel of other Federal and State
agencies, licensees, and others; initiates
and drafts administrative procedures for
licensing and regulation of the uses of
nuclear energy; and provides legal ad-
vice on NRC nuclear materials licensing,
safeguards, and export licensing matters,

(b) The Operations and Administra-
tion Division provides legal advice and
assistance in areas of interagency and
international agreements, research and
technical assistance contracts, patents,
proprietary information and other intel-
lectual property, financial and budget
matters, security, personnel, and equal
employment opportunity, and the admin-
istration of the Freedom of Information
Act and the Privacy Act,

(¢) The Hearing Division acts as coun-
sel for the NRC staff in public adminis-
trative proceedings before the Commis-
sion, Atomic Safety and Licensing Appeal
Boards, Atomic Safety and Licensing
Boards, and administrative law judges, in
matters relating to licensing of nuclear
facilities and materials; and provides
legal -advice to NRC staff concerning
licensing and regulation of nuclear facili-
ties.

(d) The Rulemaking and Enforcement
Division acts as counsel for the NRC staff
in public administrative proceedings be-
fore the Commission, Atomic Safety and
Licensing Appeal Boards, Atomic Safety
and Licensing Boards, special boards ap-
pointed by the Commission, and adminis-
trative law Jjudges, in matters involving
proposed NRC regulations and the en-
forcement of NRC license conditions and
regulations; and advises the NRC staff
regarding enforcement matters involving
the amendment, suspension, or termina-
tion of licenses, and the imposition of
civil penalties,

(e) The Antitrust Division acts as
counsel for the NRC staff in public ad-
ministrative proceedings before the Com-
mission, Atomic Safety and Licensing
Appeal Boards, Atomic Safety and Li-
censing Boards, and administrative law
judges, in matters relating to antitrust
aspects of applications for nuclear facil-
ity licenses; and provides legal advice

regarding NRC antitrust responsibilities.

§ 1.43 Ofiice of the Controller.

The Office of the Controller develops
and maintains NRC’s financial manage-
ment program. Responsibilities include:
Policies, procedures, and standards of
accounting, budgeting, pricing, contract
finance, automatic data processing equip-
ment aequisition, accounting for capital-
{zed property, and related reporting nec-
essary for NRC direct and contract
operations; administration of financial
functions for NRC long-range fiscal
planning; and liaison on fiscal matters
with the General Accounting Office and
the Office of Management and Budget
and other government agencies, congres-
sional committees (in coordination with
the Office of Congressional Affairs), and
industry.

(a) The Resources Planning and
Evaluation Staff designs systems and
develops criteria for NRC program plan-
ning and evaluation; evaluates relation-
ships between resource allocation and
program performance; and develops
oVerall plans and procedures for measur-
ing and enhancing productivity.

(b) The Division of Accounting devel-
ops, maintains, and applies overall
policies, principles, standards, and pro-
cedures for financial and cost account-
ing and reporting, automatic data proc-
essing equipment acquisition, pricing,
and financial arrangements under NRC
contracts; is responsible for payroll and
travel accounting and other fiscal serv-
ices; and provides advice and assistance
to the Commission, the Executive Di-
rector for Operations, and NRC offices on
these matters.

(¢) The Division of Budget coordinates
the preparation of the NRC budget, di-
rects funds controls, issues. allotments
and financial plans; monitors perform-
ance under approved budgets and ad-
ministers NRC authorization and
appropriation funding legislation; and
maintains linison with the Office of Man-
agement and Budget and (In coord!-
nation with the Office of Congressional
Affairs) with congressional committees,

§ 1.44 Office of Equal Employment Op-
portunity.

The Office of Equal Employment Op-
portunity: (a) develops and recommends
for approval by the Executive Director
for Operations overall NRC policy pro-
viding for equal employment opportunity,
without discrimination on the basis of
race, color, creed, sex, national origin,
age, physical handicap, political affilia-
tion, or marital status; (b) monitors and
evaluates NRC’s affirmative action pro-
gram, and recommends improvements or
corrections needed to achieve its goals:
(c) serves as the NRC contact with Jocal
and national public and private orga-
nizations on matters relating to equal
employment opportunity; and (d) serves
as the compliance office for maticrs
relating to Title VI of the Civil Rights
Act of 1964 and Title IV of the Energy
Reorganization Act of 1974, and 10 CFR
Part 4, “Nondiscrimination in Federally
Assisted Programs.”

§ 1.45 Office of Planning and Analysis.

The Office of Planning and Analysis
assesses agency programs; conducts
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studles and evaluations of management
effectiveness; analyzes and develops NRC
policies; reviews the activities of offices
reporting to and through the Executive
pirector for Operations; identifies strate-
ges for accomplishing the agency's goals
and objectives; and assures consistent
implementation of agency policies on
cost-benefit analyses.

§ 1.46  Office of International Programs.

The Office of International Programs is
responsible for planning, developing, and
coordinating staff implementation of
NRC's international activities, and for
coordinating these activities with those
of other agencies. Responsibilities in-
clude: (a) Negotiating and implementing
regulatory and safety information ex-
change agreements with other countries
and international organizations; (b) co-
ordinating NRC export-import policies
and issuing licenses for import and ex-
port of nuclear materials and facilities
as directed by the Commission; and (¢)
policy planning related to international
safeguards and nonproliferation mat-
ters

§1.47 Office of State Programs.

The Office of State Programs is respon-
sible for developing and implementing
plans, policies, and programs for the co-
ordination and integration of Federal
and State responsibilities in the regula-
tion of nuclear materials and facilities;
carrying out NRC's federally assigned
“lead-agency” role in providing training
and technical assistance to State and
local governments to enhance their
radiological emergency response plan-
ning and operations capabilities; devel-
oping NRC's national-level emergency
preparedness program; administering
the State Agreements program whereby
qualified States assume certain NRC
regulatory functions; and providing di-
rect program support to NRC in all as-
pects of State-related activites, including
the monitoring of all State legislation
and activities affecting the agency.

§148 Office of Management Informa-
tion and Program Control.

The Office of Management Informa-
tion and Program Control provides inte-
krated management information and
control systems for program planning,
and for reporting and analyzing sched-
ules, manpower, budget, and perform-
ance of NRC programs; develops and
maintains automatic data processing
methods for management information
Systems; administers systems for nu-
tlear plant reliability data collection,
tempilation, and dissemination of engi-
neering, operational, and failure data;
administers agency-wide manpower re-
Port system and performance appraisal
r*borts; analyzes and reports on the op-
gaunz experience of facilities licensed
w“ N_RC: and, in coordination with other
NRC offices, develops and implements
Uf’:ft’dures and analyses for research
utilization in regulatory judgments.

'a) The Operations Evaluation Divi-

sion reviews and analyzes operating ex-
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perience at licensed facilities; prepares
computer summaries of events reported
by licensees; prepares a quarterly report
to Congress on abnormal occurrences;
maintains the central repository on ra-
diation exposures; and evaluates operat-
ing experience.

(b) The Division of Licensing Infor-
mation Systems collects, processes, ana-
lyzes, and reports information used to
appraise licensing program performance,

(c) The Division of Regulatory Infor-
mation Systems collects, processes, ana-
lyzes, and reports information for pro-
gram performance appraisal of regula-
tory research programs, operating reac-
tors, nuclear construction and regulatory
standards.

PROGRAM OFFICES

§ 1.60  Office of Nuclear Material Safery
and Safeguards,

The Office of Nuclear Material Safety
and Safeguards was establishd by the
Energy Reorganization Act of 1974, as
amended. Its functions are: To license
and regulate facilities and materials as-
sociated with the processing, transport,
and handling of nuclear materials; to
license operators of production facilities;
to review and assess provisions for safe-
ty and safeguards against threats, thefts,
and sabotage; and to recommend re-
search on safety and safeguards matters.

(a) The Division of Fuel Cycle and
Material Safety performs those licensing
and regulatory activities specified by the
Atomic Energy Act of 1954, as amended,
which pertain to the processing, trans-
port, and handling of nuclear materials
off the reactor site. These include: Per-
forming safety and environmental re-
views for production facilities other than
those defined in 10 CFR 50.2(8) (1), li-
censing radioisotopes, certifying con-
tainer designs for transportation of ra-
dioactive materials, developing and im-
plementing a waste management pro-
gram, assessing and improving the fuel
cycle regulatory base, conducting generic
studies on the nuclear fuel cycle, eval-
uating new technologies for improving
safety and environmental protection,
and ldentifying and coordinating related
standards and research requirements.

{b) The Division of Safeguards de-
velops, implements, and evaluates the
overall nuclear safeguards program. This
includes initiating NRC safeguards poli-
cles and developing, in coordination with
the Office of Nuclear Reactor Regulation
and other NRC offices, an agency-wide
safeguards plan, reviewing the physical
security and material control and ac-
counting measures proposed by appli-
cants for nuclear materials licenses; im-
proving the-effectiveness of existing do-
mestic and international safeguards sys-
tems; planning long-range approaches
and identifying associated research re-
quirements; developing and implement-
ing contingency plans to deal with
threats, thefts, and sabotage of nuclear
material and facilities; evaluating safe-
guards systems capabilities; and moni-
toring safeguards operations through in-
formation analysis.

36801

§ 1.61 Office of Nuclear Reactor Regu-
lation.

The Office of Nuclear Reactor Regula-
tion, established by the Energy Reorga-
nization Act of 1974, as amended, per-
forms licensing functions associated with
the construction and operation of nu-
clear reactors and with the receipt, pos-
session, ownership, and use of special
nuclear and byproduct material used at
reactor facilities. It reviews applications
and issues licenses for reactor facilities
required to be licensed under the Atomic
Energy Act of 1954, as amended, and
evaluates the health, safety, and en-
vironmental aspects of facilities and
sites; develops and administers regula-
tions; licenses reactor operators; pro-
vides assistance in matters involving re-
actors or critical facilities exempt from
licensing; analyzes reactor design con-
cepts; evaluates methods of transport-
ing nuclear materials and radioactive
wastes on reactor sites; and monitors
and tests operating reactors, recom-
mending upgrading of facilities and
modification of regulations as appro-
priate.

(a) The Division of Project Manage-
ment carries out the reactor licensing
process for utilization and production fa-
cilities other than fuel reprocessing and
isotopic enrichment plants; is responsi-
ble for managing safety reviews of appli-
cations for construction permits and op-
erating licenses for reactors and evalua-
tions of standard plant designs; evalu-
ates technical specifications, compliance
with quality assurance criteria, financial
qualifications, and plans for dealing with
radiological emergencies and potential
sabotage; examines and licenses candi-
dates for reactor operator licenses; eval-
uates operational safety and design
modifications of Government-owned nu-
clear systems and facilities that are ex-
empt from licensing, and evaluates ad-
vanced reactor types; and issues, denies,
and amends licenses and limited work
authorizations.

(b) The Division of Site Safety and
Environmental Analysis evaluates the
safety and environmental aspects of pro-
posed and existing sites for nuclear fa-
cilities. It assesses the environmental
impact of construction and operation of
proposed facilities, performs cost bene-
fit analyses, evaluates consequences of
postulated accidents, assesses radiologi-
cal impacts, and evaluates site adequacy
from the standpoints of geology, seismol-
ogy, demography, meteorology, waste
treatment, and other factors. It issues,
denies, and amends limited work author-
lzations.

(¢c) The Division of Systems Safety
carries out detailed safety reviews of
reactor applications through the operat-
ing license stage: and develops and ad-
ministers related safety programs and
policies governing licensing and authori-
zation of nuclear reactors other than
for export, It performs technical re-
views and analyses of mechanieal, struc-
tural, and materials engineering aspects
of reactor systems, core performance,
auxiliary systems, control systems, me-
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chanical components, reactor structures,
and power systems,

(d) The Division of Operating Re-
actors administers the regulatory pro-
gram, including safety and environmen-
tal reviews, for all reactor facilities 1i-
censed for operation; evaluates applica-
tions and issues construction permits
and operating licenses for nonpower re-
actors, and, as requested, evaluates oper-
ational and design modifications of op-
erating facilities exempt from licensing,
owned by the Encrgy and De-
velopment Administration and the De-
partment of Defense: directs and super-
vises the processing of applications for
license amendments for all licensed re-
actor facilities; issues, denies, and
amends all permits and licenses for non-
power reactors, and amends operating
power reactor licenses.

(e) The Antitrust and Indemnity
Group conducts prelicensing reviews of
applications for nuclear facilities to as-
sure that issuance of a license will not
create or maintain a situation inconsist-
ent with the antitrust laws; and is re-
sponsible for ascertaining compliance
with license conditions pertaining to
antitrust matters. It administers the
Commission’s program for indemnifica-
tion of licensees against public liability
claims arising out of nuclear incidents;
and executes indemnification agreements
with licensees pursuant to sections 170c.,
170k., and 170.1. of the Atomic Energy
Act of 1954, as amended.

§ 1.62 Office of Nuclear Regulatory Re-
search.

The Office of Nuclear Regulatory Re-
search was established by the Energy
Reorganization Act of 1974, as amended.
It develops, for the Commission, policy
options relative to nuclear regulatory
research, and implements programs of
confirmatory research which the Com-
mission deems necessary for the per-
formance of its licensing and related
regulatory functions. Specifically, it
sponsors research to establish method-
ologles, systems, and information to pro-
vide & systematic and comprehensive
basis for NRC policies and programs; to
improve methods and procedures for li-
censing review, inspection, and enforce-
ment, and other regulatory actions; and
to improve regulations and guides, The
Office is responsible for implementing
and managing research contracts, coor-
dinating research and analytical needs
with other Government agencies and
private organizations, and coordinating
with the Office of International Pro-
grams the policy aspects of any joint ef-
forts with other countries or interna-
tional organizations. It advises NRC staff
of pertinent research findings.

(a) The Division of Reactor Safety
Research plans, develops, coordinates,
and supervises experimental and ana-
lytical programs to enable NRC to assess
the safety of nuclear power reactors. It
sponsors research programs dealing with
light water reactors, liquid metal fast
breeder reactors, high temperature gas
&rmtom. and with related site safety

ues.
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(b) The Division of Safeguards, Fuel
Cycle and Environmental Research
plans, develovs, coordinates, and super-
vises experimental and analytical pro-
grams of research on subjects including
safeguards, threat analysis, accident pre-
vention in fuel cycle facilities, and health
and environmental research.

(¢) The Probabilistic Analysis Branch
assists the Office Director in planning,
developing, coordinating, and supervis-
ing programs for the development and
application of methods to quantify risk
assessment of nuclear power reactors
and fuel cycle facilities.

£1.63 Office of Standards Develop-

ment.

The Office of Standards Develooment
develops and recommends standards
(e.g., technical regulations and regula-
tory guides) that NRC needs to regulate
nuclear facilities and commercial uses of
nuelear materials. These standards deal
with radiological health and safety and
environmental protection, materials and
plant protection (safeguards), and anti-
trust reviéew in accordance with the
Atomlc Energy Act of 1954, as amended,
and the Energy Reorganization Act of
1974, as amended. The Office also coor-
dinates NRC participation in national
and international standards activities.

(a) The Division of Engineering
Standards develops standards for nu-
clear safety in the design, construction,
and operation of nuclear reactors and
nuclear power plants, other production
and utilization facilities, and facilities
for the storage, processing, and use of
nuclear materials; and for materials
safety activities, including the produc-
tion, use, and transportation of radio-
active products; provides technical as-
sistance to NRC staff regarding research,
resolution of generic lssues, and the'de-
velopment, evaluation, and application
of standards to specific safety problems
associated with nuclear reactors, nu-
clear power plants and fuel cycle facili-
ties, transportation of nuclear materials,
and the production and use of radioac-
tive products; and, in its assigned areas
of responsibility, maintains liaison with
and provides technical input to other
Federal agencies, the American National
Standards Institute (ANSD, profes-
sional socleties, International agencles
(in coordination with the Office of In-
ternational Programs), and other or-
ganizations.

(b) The Division of Siting, Health and
Safeguards Standards develops stand-
ards for protection of licensees' employ-
ees, the public, and the environment
from the effects of NRC-licensed activli-
ties in matters involving radiological
protection, environmental effects, and
safeguarding of nuclear materials and
facilities; provides advice and technical
assistance to NRC staff regarding re-
search, resolution of generic issues, and
the development, evaluation, and appli-
cation of standards to specific licensing
or other regulatory problems associated
with nuclear materials or facilities; and
on matters pertaining to ils areas of re-

sponsibility, maintains lialson with and

‘cense provisions,

provides technical input to other Fed-
eral agencies, State agencies, ANSI, pro-
fessional societies, international agen.
cies (in coordination with the Office of
International Programs), public interest
groups, and other organizations.

§ 1.64 Office of Inspection and Enforee.
ment,

The Office of Inspection and Enforce-
ment develops policles and administers
programs for: Inspecting licensees to as-
certain whether they are complying with
NRC regulations, rules, orders, and -
and to determine
whether these licensees are taking ap-
propriate actions to protect nuelear ma-
terials and facilities, the environment,
and the health and safety of the pub-
lic; inspecting applicants for licenses, as
a basis for recommending issuance or
denial of a limited work authorization,
construction permit, or an operating li-
cense; Inspecting suppliers of safety-re-
lated services, components, and equip-
ment to determine whether they have
established guality assurance programs
that meet NRC criteria; investigating
incidents, accidents, allegations, and un-
usual efrcumstances including those in-
volving loss, theft, or diversion of special
nuclear material;' enforcing Commission
orders, regulations, rules, and license
provisions; recommending changes in li-
censes and standards, based on the re-
sults of inspections, investigations, and
enforcement actions; and notifying li-
censees regarding generic problems so gs
to achieve appropriate précautionary or
corrective action, Headquarters Divisions
are responsible for developing the inspec-
tion program, assuring the technical
adequacy of enforcement cases and in-
vestigations, preparing notifications to
appropriate parties, providing technical
management and support for NRC re-
sponse to incidents, and monitoring and
appraising performance of Reglonal
Offices. NRC’s flve Regional Offices are
responsible for carrying out inspections
and investigations.

(a) The Division of Fuel Facilities and
Materials Safety is responsible for those
inspection and enforcement functions
that pertain to radiological and environ-
mental protection at reactors and fuel
facilities and handling of licensed mate-
rials, and for criticality control at fuel
facilities.

(b} The Division of Safeguards In-
spection is responsible for those Inspec-
tion and enforcement functions that per-
tain to protection of nuclear materials
and reactors.

(¢) The Division of Reactor Construc-
tion Inspection is responsible for those
inspection. and enforeement functions
that pertain to reactor construction.

{d) The Division of Reactor Opers-
tions Inspection is responsible for those
inspection and enforcement functions
that pertain to reactor operations.

1 8pecial nuclear material is defined in 1‘(0
CPR Part 70 as “plutonium, uranjum-233,
uranium enriched In the isotope 233 or in “f‘;'
{sotope 235, and any other material wl}-k_‘
the Commission * * * determines * S
but does not include source material *
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(e) The Executive Officer for Opera-
tions Support is responsible for develop~
ing requirements for enforcement and
investigations; managing assigned in-
vestigations; assuring consistency of the
enforcement program among the various
offices; developing the program for re-
sponse to incidents; and providing cen-
tralized administrative support.

(f) The Executive Officer for Manage-
ment and Analysis is responsible for
budgets, financial control, computer
services, management information sys-
tems, planning, personnel management,
contract administration, technology and
inspection training, and management
studies and analyses,

(g) Each Regional Office reports to
the Director, Office of Inspection and
Enforcement, and performs the follow-
ing functions within its assigned geo-
graphical area: inspects applicants, li-
censecs, and others subject to NRC ju-
risdiction; investigates incidents, acci-
dents, allegations, and other unusual cir-
cumstances involving matters subject to
NRC jurisdiction; evaluates licensee
event reports, and provides response, as
appropriate; recommends changes in
NRC programs, based on the results of
inspections and investigations; and takes
enforcement action, to the extent dele-
gated; or recommends enforcement ac-
tions to appropriate H Divi-
sion of the Office,

Subpart C—NRC Seal and Flag
§ 1.80 Description and custody of NRC

seal.

{a) Pursuant to section 201(a) of the
Energy Reorganization Act of 1974, the
Nuclear Regulatory Commission has
adopted an official seal. Its description
Is as follows: An American bald eagle
(similar to that on the Great Seal of the
United States of America) of brown and
tan with claws and beak of yellow, be-
hind o shield of red, white, and blue,
clutching a cluster of thirteen arrows in
its left claw and a green olive branch in
{5 right claw, positioned on a fleld of
white, with the words “United States Nu-
clear Regulatory Commission” in dark
blue and five gold stars outlined in dark
blue encircling the eagle. The eagle rep-
resents the United States of America and
I8 Interests,

(b) The Official Seal of the Nuclear

Regulatory Commission is illustrated as
follows:

"*g‘

_(©) The Secretary of the Commission
Is responsible for custody of the impres-
slon seals and of replica (plaque) seals.

§ 181 Use of NRC seal or replicas.

(@) The use of the seal or replicas is
restricted to the following:
(1) NRC letterhead stationery.
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(2) NRC award certificates and
medals.

(3) Security credentials and employee
identification cards.

(4) NRC documents, including agree-
ments with States, Interagengy or inter-
governmental agreements, forelgn patent
applications, certifications, special re-
ports to the President and Congress, and,
at the discretion of the Secretary of the
Commission, such other documents as
he finds appropriate.

(5) Plaques. The design of the seal
may be Incorporated in plaques for dis-
play at NRC facilities in locations such
as auditoriums, presentation rooms, lob-
bies, offices of senior officials, on the
fronts of buildings, and others desig-
nated by the Secretary.

(6) The NRC fiag (which incorporates
the design of the seal) .

() Official films prepared by or for
the NRC, if deemed appropriate by the
Director of the Office of Public Affairs
or his designee.

(8) Officlal NRC publications which
represent an achievement or mission of
NRC as a whole, or which are cospon-
sored by NRC and other Government de-
partments or agencies,

(9) Such other uses as the Secretary
of the Commission or his designee finds
appropriate.

(¢) Any person who uses the official
seal In a manner other than as per-
mitted by this section shall be subject
to the provisions of 18 U.S.C. 1017,
which provides penalties for the fraud-
ulent or wrongful use of an official seal,
and to other provisions of law as ap-
plicable.

8 1.8‘2l Establishment of official NRC
ag.

The official flag is based on the design
of the NRC seal. It is 50 inches by 66
inches in size with a 38-inch diameter
seal incorporated in the center of a dark

blue field with a gold fringe.
§ 1.83 Use of NRC flag.

(a) The use of the flag is restricted
tothe following:

(1) On or in front of NRC installa-
tions.

(2) At NRC ceremonies.

(3) At conferences involving official
NRC participation (including permanent
display in NRC conference rooms) .

(4) At governmental or public appear-
ances of NRC executives,

(5) In private offices of senior officials,

(6) As otherwise authorized by the
Secretary of the Commission,

(b) The NRC flag must only be dis-
played together with the U.S. flag. When
they are both displayed on a speaker's
platform, the US. flag must occupy the
position of honor and be placed at the
speaker’'s right as he faces the audience,
and the NRC flag must be placed at the
speaker’s left.

§ 1.84 Report of violations.

In order to ensure adherence to the
authorized uses of the NRC seal and flag
as provided herein, a report of each sus-
pected violation of this part, or any ques~
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tionable use of the NRC seal or fiag,
should be submitted to the Secretary of
the Commission.

Effective date: This part becomes ef~
fective on July 18, 1977.

Dated at Washington, D.C,, this 11th
day of July, 1977.

For the Nuclear Regulatory Commis-

SamueL J, CHILK,
Secretary of the Commission.

|FR Doc.77-20826 Filed 7-15-77;8:45 am]

REPORTS TO THE COMMISSION CON-
(A:ri‘léglNG DEFECTS AND NONCOMPLI-

Correction

In FR Doc. 77-15987 appearing on
page 28891 in the issue for Monday, June
6, 1977, on page 28894, §21.3 (a)(3)
should read as follows:

(3) the capability to prevent or miti-
gate the consequences of accidents which
could result in potential offsite expo-
sures comparable to those referred to in
§ 100,11 of this chapter.

Section 21.3(d) (1) should read as fol-
lows:

§ 213 Definitions.

(d) “Defect” means:

(1) A deviation (see §21.3 (¢)) in a
basic component delivered to a purchaser
for use in a facility or an activity subject
to the regulations in this part if, on the
basis of an evaluation (see §21.3(g)),
the deviation could create a substantial
safety hazard; or

PART 50—LICENSING OF PRODUCTION
AND UTILIZATION FACILITIES

Codes and Standards for Nuclear Power
Plants

AGENCY: U.S. Nuclear Regulatory Com-
mission,

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission is amending its regulation,
“Codes and Standards,” to incorporate
by reference new addenda to specified
published national codes and standards
for the design, fabrication, construction,
testing, and inspection of reactor com-
ponents and systems. This would pro-
vide for improved methods of construc-
tion of nuclear reactor coolant-systems.

EFFECTIVE DATE: August 17, 1977.

FOR FURTHER INFORMATION CON-
TACT:

Mr. A. Taboada, Office of Standards
Development, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555,
301-443-6929.

SUPPLEMENTARY INFORMATION:
On March 31, 1977 the Nuclear Regula~
tory Commission published in the Feo-
ERAL REGISTER (42 FR 17134) proposed
amendments to its regulations, 10 CFR
Part 50, “Licensing of Production and
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Utilization Facllities,” which would in-
corporate by reference new addenda to
specified published national codes and
would clarify provisions in § 50.55a and
Appendix G to Part 50.

The proposed amendments would have
incorporated by reference the Addenda
through the Winter 1976 Addenda to
Section III, Division 1, “Rules for the
Construction of Nuclear Power Plant
Components,” of the ASME Boiler and
Pressure Vessel Code. The Winter 1975,
Summer 1976, and Winter 1976 Addenda
to Section XI, “Rules for inservice In-
spection of Nuclear Power Plant Compo-
nents,” of the ASME Code were not ref-
erenced in the proposed amendments
but are expected to be referenced with
modifications in a subsequent amend-
ment to the regulations.

Interested persons were invited to sub-
mit written comments for consideration
in connections with the proposed amend-
ment by May 2, 1977. A number of ad-
verse comments and significant questions
were received in response to the notice of
proposed rule making relating to the
proposed changes to footnote 4 in § 50.-
55a and to Appendix G to Part 50. One
comment suggested that, in order not to
delay the entire amendment while the
adverse comments are being evaluated,
§ 50.55a be amended in part to incorpo-
rate the Addenda through the Winter
1976 Addenda to Section III of the ASME
Code as was proposed. After considera-
tion of the comments the Commission
has adopted the amendment to § 50.55a
set forth below which incorporates by
reference the Addenda through the Win-
ter 1976 Addenda to Section IIT of the
ASME Code. The comments and ques-
tions on the proposed clarifying amend-
ments will be evaluated separately and
appropriate action taken accordingly.

Pursuant to the Atomic Energy Act of
1954, as amended, the Energy Reorgani-
zation Act of 1974, as amended, and Sec-
tions 552 and 553 of title 5 of the United
States Code, the following amendments
to Title 10, Chapter 1, Code of Federal
Regulations, Part 50 are published as a
document subject to codification.

In §50.55a of 10 CFR Part 50, para-

graph (b) is revised to read as follows:
§ 50.55a Codes and standards.

Each operating license for a boiling or
pressurized water-cooled nuclear power
facility shall be subject to the conditions
in paragraph (g) and each construction
permit for a utilization facility shall be
subject to the following conditions in ad-
dition to those specified in § 50.55:

- » - - »

(b) As used in this section, references '
to editions of Criteria, Codes and Stand-
ards include only those editions through
1974; references' to Addenda include
only those Addenda through the Summer
1975 Addenda, except references ' to Ad-
denda of Section III, Division I, of the
ASME Boiler and Pressure Vessel Code

1 These incorporation by reference provi-
slons were approved by the Director of the
Federal Reglster on March 17, 1972 and May
4, 1673,
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include those Addenda through the Win-
ter 1976 Addenda,
. » - - .

Effective date: These amendments be-
come effective on August 17, 1977.
(Secs. 1038, 104, 1611, Pub, L. 83-703; 68 Stat,
936, 037, 048 (42 U.S.C. 2133, 2134, 2201(1)).)

Dated at Bethesda, Md,, this 30th day
of June 1977.

For the Nuclear Regulatory Commis-

sion.
Lee V. GOSSICK,
Ezecutive Director
Jor Operations,
[FR Doc.77-20538 Piled 7-15-77:8:45 am|]
Title 7—Agriculture
CHAPTER VI—SOIL CONSERVATION

?’EU%vElCE' DEPARTMENT OF AGRICUL-
SUBCHAPTER F—SUPPORT ACTIVITIES
PART 656—PROCEDURES FOR THE PRO-
TECTION OF ARCHEOLOGICAL AND HIS-
TORICAL PROPERTIES ENCOUNTERED

IN SCS-ASSISTED PROGRAMS

AGENCY: US. Department of Agricul-
ture, Soil Conservation Service.

ACTION: Final rule.

SUMMARY: This rule prescribes gen-
eral guidelines for Soil Conservation
Service implementation of the several
historic preservation acts and executive
orders in programs administered by this
agency.

EFFECTIVE DATE: July 18, 1977.

FOR FURTHER INFORMATION CON-
TACT:

R. M. Davis, Administrator, Soil Con-
servation Service, U.S. Department of
Agriculture, P.O. Box 2890, Washing-
ton, D.C. 20013.

SUPPLEMENTARY INFORMATION:
On June 9, 1976, the Soil Conservation
Service (SCS) published in the FEDERAL
RecisTer (41 FR 23181) its interim final
guidelines entitled Support Activities
Part 656, Procedures for the Protection
of Archeological and Historical Proper-
ties Encountered in SCS-assisted Pro-
grams.

Written comments were received from
three (3) federal agencies, eleven (11)
state agencies, and nine (9) societies
and/or individuals on the interim fiscal
SCS guidelines, The comments were given
full consideration in developing the final
guldelines. The full text of all comments
received s on file and available for pub-
lic inspection in Room 6105 South Build-
ing, U.S. Department of Agriculture,
Washington, D.C.

Most suggestions made for clarifica-
tion and improved editing were accepted.
The more substantive comments received
and their consideration are as follows:

1. Several commentators questioned
why SCS considers compliance with the
several historical laws differently in its
Conservation Operations and Great
Plains Conservation Programs from its
Watersheds and Resource Conservation
and Development Programs.

Response. The Watersheds and Re-
source Conservation and Development

Programs (7 CFR Parts 622 and 623 and
U.S.C. 1010-1011 and U.S.C, 590 a-f, @
are federally-assisted project undertak-
ings where SCS provides direct financial
assistance to a local sponsor. The Con-
servation Operations and Great Plains
Conservation Programs (7 CFR Part 610
and 631) are federally-assisted nonproj-
ect actions where SCS provides consul-
tation and recommendations to individ-
ual land users on nonfederal lands.
Therefore, for the nonproject actions
SCS will advise land users of legislation
which calls for protection and preserva-
tion of archeological, historical, and
other cultural resources. SCS further
advises landowners to contact their state
historic preservation officers when prop-
erties listed on the National Register of
Historic Places (NRHP) or may be eligi-
ble for listing on the NRHP may be af-
fected by the landowners installation of
soil conservation measures on his land.
SCS will further notify the National
Park Service when it believes such cul-
tural properties may be affected by a
landowners activities. (§6856.4(b) (1)
(2).) SCS does not believe it would be
physically possible or fiscally responsible
to fund an archeological/historical sur-
vey of every farm in the U.S. prior to
providing consultative technical assist-
ance to an individual landowner. For ex-
ample, during FY-1976 8CS provided ap-
proximately one million farmers with
consultations and technical assistance.
Since the nationwide average size farm
is about 340 acres, and archeologists have
informed SCS that such cultural re-
source surveys would cost approximately
$5 per acre, it would have cost the Fed-
eral government more than $1.5 billion
just to fund archeological /historical sur-
veys of farmland. SCS does not believe
this was the intent of Congress when the
National Historic Preservation Act of
1966 was enacted. The magnitude of such
funding would place historic preservation
far above stream pollution, water quality,
soil conservation, and all other environ-
mental amenities in order of significance
to the national interest.

2. Many commentators suggested that
the National Environmental Policy Act
of 1969 (NEPA) should be listed in
§ 656.2, and that NEPA require SCS 0
determine impacts of its project-assisted
undertakings on cultural resources.

Response, We do not agree that NEPA
should be referenced in §656.2 since
NEPA is not an archeological or histori-
cal law. We reference NEPA in § 656.4(c)
(2) and further state in § 656.5(d) that
archeological and historical resources
are considered as a part of the environ-
mental assessment which is accomplished
early in the planning stage in SCS-as-
sisted projects. We reference 7 CFR 650.5
since this is the part which describes en-
vironmental assessments made by SCS.
It 15 not our purpose to duplicate that
description in these guidelines. The two
levels of archeological and historical in-
vestigations described In § 856.5(d) (1)
and (2) are an integral part of the en-
vironmental assessment.

3. Many commentators stated that the
SCS procedures were in conflict with the
Advisory Council on Historic Preservia-
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tion procedures, 36 CFR Part 800 or they
stated that SCS should follow the 36
CFR Part 800 procedures.

Response. SCS has developed these
final guidelines (7 CFR Part 656) in ac~
cordance with Section 1(3) of Executive
Order 11593, using the 36 CFR 800 pro-
cedures as & guide.

4. Another area of concern noted by
several commentators is that SCS ex-
pects the Secretary of the Interior
(NPS) to undertake all detailed survey,
recovery, protection, and preservation of
cultural properties encountered in SCS-
assisted project undertakings. They fur-
ther stated that SCS Is required to trans-
fer one (1) percent of project con-
struction funds to the Secretary of the
Interior (NPS) for detailed survey, re-
covery, protection, and/or preservation.

Response. The Archeological and His-
torical Preservation Act of 1974 (16

US.C. 469 et seq.) authorizes a Federal®

agency responsible for a Federal con-
struction project, or federally-licensed
project, activity, or program to under-
take, with funds appropriated to that
agency, detailed survey, recovery, pro-
tection, and preservation of significant
cultural properties which may be ir-
revocably lost or destroyed by actions
undertaken or assisted by that agency.
An agency may elect to transfer up to
one percent of the construction cost ap~
propriated for & construction project to
the Secretary of the Interior (NPS) to
assist In the detalled survey, recovery,
protection, or preservation of significant
cultural properties. SCS may transfer to
the Secretary of the Interior (NPS) on
& case-by-case basis, up to one percent
of the Federal share of the construc-
tion cost of each measure(s) which
would cause the irrevocable loss or de-
struction of a significant cultural prop-
erty. This transfer of funds will assist
the Secretary of the Interior (NPS) in
carrying out the intent of Section 7(a)
of the Archeological and Historical
Preservation Act of 1974, (16 U.S.C. 496
tn)). (See §6569.) However, on a
case-by-case basis, SCS may choose to
carry out detalled survey, recovery, pro-
tection, or preservation of cultural prop-
erties by contract or cooperative agree-
ment. In either case, detalled survey, re-
covery, protection, and/or preservation
':ilu be accomplished prior to construc-

on

5. Another commentator suggested
that SCS clarify the relationships among
the Archeological and Historical Preser-
vatlon Act of 1974 (AHPA), the National
Historic Preservation Act of 1966
(NHPA), Executive Order 11593, and
the National Environmental Policy Act
of 1969 (NEPA), They contend that the
AHPA of 1074 is only applicable after
the NHPA of 1966, EO 11593, and NEPA
have been complied with.

Response. SCS belleves there is over-
1‘:{’,“"‘0"8 all of these laws and EO
11593. We belleve that our investigations
;“R‘UVE to NEPA are the starting point.
lowever, the requirements of Section 106
o NHPA overlap with the requirements
of NEPA. The notifications and surveys
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called for in the AHPA of 1974 also over-
lap with NEPA. EO 11593 is not a law,
it simply directs Federal agencies regard-
ing historic preservation on lands owned
by them or otherwise under thelr con-
trol and jurisdiction. SCS's final rules
(7T CFR Part 656) attempt to describe
its responsibilities under all of these laws
and Sections 1(3) and 2(¢) of the Execu-
tive Order. We believe the National Park
Service, the Advisory Council on His-
toric Preservation, the state historic
preservation officers, and others inter-
ested in cultural resources should work
together in a team effort to preserve
those cultural properties that are truly in
the national interest. We do not believe,
for example, that the NPS should wait
until planning is completed before they
provide expertise In the preservation of
cultural properties. We also belleve the
NPS should actively participate early in
the field determinations of eligibility for
cultural resources to be included in the
National Register of Historic Places. We
also belleve state historic preservation
officers could use a portion of the grants
they receive from NPS for implementing
the state historic preservation plan to as-
sist SCS in the initial planninig stages of
a project in deciding where we need to
fund archeological and historical investi-
gations.

6. Several commentators suggested
that the two types of investigations car-
ried out by SCS described in § 656.5(d)
are not consistent with the *“use of
archeological terms of art."” It is sug-
gested that SCS be responsible for a third
level of survey which is detailed and
quite comprehensive.

Response. SCS believes its responsi-
bility is to determine the location and
relative importance of cultural proper-
tles that may be affected by SCS-assisted
undertakings, When SCS is presented
with evidence that cultural properties
are likely to be affected by proposed proj-
ect construction, a more detailed recon-
naissance investigation will be made by
a qualified archeologist or historian. The
two levels of investigation which are de-
scribed In § 656.5(d) (1), (2) are made
during the environmental assessment
stage of planning. Alternatives to avoid
affesting cultural properties by SCS-
assisted actions are developed. In those
cases where It is not possible to avoid a
cultural property, then and only then
is & “mitigation” plan developed. This is
where the third-level of survey is ap-
plicable, SCS considers this third-level
of intensive survey a part of the imple-
mentation of the mitigation plan, (See
§656.9.) The results of the reconnais-
sance investigation will provide a valid
basis for decisionmaking and the need
for the detailed survey, recovery, protec-
tion, and/or preservation prior to con-
struction. SCS, In consultation with the
SHPO, will apply the Criteria for
Evaluation (36 CFR 60.6) during the de-
velopment of a mitigation plan, If there
is disagreement on the significance of
the cultural property, SCS will request
the Secretary of the Interior (NPS) to
make an official determination of ellgi-
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bility for inclusion in the National Reg-
ister. We believe that detailed and com-
prehensive survey is a part of recovery,
protection, and/or preservation, and
should be accomplished by either SCS or
the Secretary of the Interlor (NPS)
under authority of the AHPA of 1974.
(See response to Comment No. 4.)

7., Several commentators disagreed
with the procedures for determining
whether an SCS undertaking will have
an adverse effect on identified cultural
properties that may be eligible for in-
clusion in the National Register. (§656.-
6(g) (2) and (3).)

Response. This section has been re-
worded in accordance with suggestions
from the Advisory Council on Historic

tion staff. The no adverse effect
procedure was developed in consultation
with the ACHP, NPS, and SCS.

8. Several commentators suggested
that 8CS include requirements for cul-
tural data recovery, and qualifications
for archeologists, historians, and other
disciplines who might be involved in data
recovery, survey, ete.

Response. BCS has limited expertise in
archeology, history, historical architec-
ture, etc., and looks to the National Park
Service for detailed survey, data recov-
ery, etc. When SCS contracts for archeo-
logical, historical, or other cultural sur-
veys, NPS standards, qualifications,
treatment of recovered materials, ete., to
the extent possible, are used.

9. Several commentators suggested
that peripheral or secondary impacts of
SCS undertakings on cultural properties
are required by NEPA.

Response. SCS agrees. As has been
mentioned in an earlier response to a
comment concerning NEPA responsibil-
ities, SCS considers secondary effects,
alternative locations, and many other
planning elements as well as viable trade-
offs, during environmental assessments
in project undertakings. However, SCS
authority for survey, recovery, protec-
tion, and/or preservation is limited to
areas of land disturbance and inunda-
tion.

SCS herewith publishes its final pro-
cedures which are to be effective on
July 18, 1977.

(Catalog of Pederal Domestic Assistance Pro-
grams numbered 10.900 (QGreat Plalns), 10.901
(Resource Conservation and Development),
10902 (Soll and Water Conservation), 10.904
(Watershed Protection and Flood Preven-
tion), and 10905 (Plant Materlals))

Normax A. BErg,
Associate Administrator,
Soil Conservation Service.

656.1
656.2

Purpose,
Archeological and historical laws and
executive orders applicable to 8CS-

8563
656.4
656.5

Applicability.

8CS responsibllities for compliance
with Section 106, Pub, L. 89-865,
(16 U.S.C. 4701), Pub. L. 93-201 (16
US.C. 460 et 5¢q.), and Section 1(3)
of Executive Order 11563 in project-
type actions,
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6566 Steps necossary to determine the ef-
fects of proposed SCS-assisted proj-
ects undertaking on archeological

and historical properties ocourring
on nonfederal land during the en-
vironmental assessment. (§ 6504 of
this chapter.)

Determination of the course of action
when cultural resources are discov-
ered during construction.

Determination of the effects of pro-
posed or planned actions on archeo-
logical and historical properties oc-
curring on Federal land,

Detalled survey, recovery, protection,
and/or preservation of significantly
important archeological or historical
properties which may be Irrevocably
lost or destroyed by construction
in SCS-assisted undertakings.

Avrnorrry: 7 CPFR 2.62; Sec. 1(3), Execu-
tive Order 11503, 36 FR 8921, 3 CFR 1971
Comp. p. 154,

§ 656.1 Purpose.

This part prescribes Soll Conservation
Service (8CS) policy, procedures, and
guidelines for the implementation of ar-
cheological and historical laws and ap-
propriate executive orders for adminis-
tering SCS programs,

§656.2 Archeological and historical
laws and executive orders applicable
to SCS-assisted programs.

(8) The Act of June 27, 1960, relating
to the preservation of historical and ar-
cheological data, Pub. L. 86-523, 74 Stat.
220, as amended May 24, 1974; Pub. L.
93-291, 88 Stat. 174 (16 US.C. 469 et
seq.), provides for the preservation of
historical and archeological materials or
data, including relics and specimens,
that might otherwise be lost or destroyed
as a result of any Federal or federally-
assisted or licensed project, activity, or
program.

(b) The National Historic Preserva-
tion Act, Pub. L. 89-665, 80 Stat. 915, as
amended, (16 U S.C. 470 et seq.) author-
izes the Secretary of the Interior to
maintain and expand a National Register
of Historic Places (NRHP), including
historic districts, sites, bulldings, struc-
tures, and objects that are significant in
American history, architecture, archeol-
ogy, and culture. This law also establishes
the Advisory Council on Historic Pres-
ervation (ACHP), to be appointed by the
President. Section 108 of this Act (16
US.C. 4701), requires that prior to the
approval of any Federal or federally~
assisted or licensed undertaking, the
Federal agency shall afford the ACHP a
reasonable opportunity to comment, if
properties listed in or eligible for listing
in the NRHP, are affected.

(¢) Executive Order 11593 (36 FR 8921,
3 CFR 1971 Comp. P. 154), Protection
and Enhancement of the Cultural En-
vironment, provides that
government shall furnish leadership in
preserving, restoring, and maintaining
the historical and cultural environment
of the nation, and that Federal agencies
shall administer the cultural properties
under their control in & spirit of steward-
ship and trusteeship for future genera-
tions; initiate measures necessary to
direct their policies, plans, and programs

656.7

the federal’
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in such a way that federally owned sites,
structures, and objects of historical,
architectural, or archeological signifi-
cance are preserved, restored, and
maintained. Section 1(3) directs that
agencies institute procedures to assure
that federal plans and programs con-
tribute to the preservation and enhance-
ment of non-federally owned sites,
structures, and objects of historical,
architectural, or archeological signifi-
cance in consultation with the ACHP.

§ 656.3 Policy.

(a) SCS recognizes that significant
historical, archeological, and architec-
tural resources are an important part of
our national heritage, the protection of
which requires careful consideration in
this agency's project planning and
implementation process.

(b) SCS will take reasonable precau-
tions to avoid damaging any significant
historic, cultural, or natural aspects of
our national heritage and will work with
the National Park Service (NPS) and
the Advisory Council on Historic Preser-
vation (ACHP) in identifying and seek-
ing to avold or mitigate adverse effects
of SCS-assisted projects on the nation's
significant cultural resources. The pro-
cedures contained in this part have been
developed to comply with sections 1(3)
and 2(c) of Executive Order 11593,

§ 656.4 Applicability.

(a) Definitions.—(1) Significant cul-
tural (historical, archeological, and ar-
chitectural) resources—Mean districts,
sites, buildings, structures, and objects
which are of local, state, and national
significance which are listed in or meet
the eligibility criteria for inclusion in the
National Register of Historic Places
(NRHP) (16 US.C. 470a).

(2) Undertaking. As used in section
106 of the National Historic Preservation
Act (16 U.S.C. 47010), for the purposes of
these procedures means federally-
assisted installation of structural
measures In watershed and flood preven-
tion projects (7 CFR Parts 622 and 623)
and resource conservation and develop-
ment projects (7 U.S.C. 1010-1011 and
16 U.S.C. 590 a-f, @), which are funded
by direct SCS financial assistance to a
sponsoring local organization. SCS
actions to be taken in these programs are
described in §§ 6565 and 656.6. SCS
technical and financial assistance to
individual land users on nonfederal Jand
under the Conservation Operations and
Great Plains Conservation Programs (7
CFR Parts 610 and 631) Is considered to
be nonproject undertakings for the pur-
poses of these procedures. SCS actions to
be taken in these programs are described
in § 656.4(b).

(b) Nonproject technical and financial
assistance programs administered by
SCS. (1) This section applies to SCS
technical and financial assistance to land
users on nonfederal lands under the
Conservation Operations and Great
Plains Conservation Programs.

(2) Each field office of SCS is to main-
tain a current listing of cultural prop-
erties on the NRHP. Prior to providing
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technical or financlal assistance to a land
user on nonfederal land, the SCS tech.
niclan will determine if there is a Na-
tional Register Property that may he
affected by the land user as a result of
SCS technical assistance. If it is deter-
mined that such action may affect g
National Register Property, SCS will ad-
vise the National Park Service and rec-
ommend that the land user contact the
state historic preservation officer
(SHPO) before installing the conserva-
tion measure. SCS does not have author-
ity to make a decision on the disposition
of a cultural property on nonfederal
land. This decision is the responsibility
of the landowner.

(3) In addition to historical and ar-
cheological sites, structures, or objects
listed in the NRHP, other significant
cultural resources may be encountered.
Such resources occurring on nonfederal
land may be brought to the attention of
SCS during the course of SCS technical
assistance activities. If it develops that
these sites may be affected by the in-
stallation of a conservation measure, and
are not listed in the NRHP, the SCS will
advise the NPS and recommend that the
land user notify the SHPO. SCS does not
have suthority to make a decision on the
disposition of the cultural resource. This
decision is the responsibility of the land-
owner.

(c) Project-type financial assistance
programs administered by SCS. (1) This
section applies to SCS financial sssist-
ance to sponsoring local organizations in
watershed and flood prevention projects
7 CFR Parts 622 and 623, resource con-
servation and development projects
(RC&D), 7 US.C. 1010-1011, 16 USC.
590a-1, q, and emergency watershed pro-
tection 7 CFR Part 624,

(2) In its implementation of the Na-
tional Environmental Policy Act of 1869
(7 CFR Part 650) , SCS determines envi-
ronmental effects including archeological
and historical impacts as an integral part
of the environmental assessment process
for proposed SCS-assisted project ac-
tions. The procedures for compliance
with existing historic preservation laws
and executive orders are contained in
§ 656.5.

656.5 SCS responsibilities for compli-
: ance with Sclt"loion 106, Pub. L. 89-
665 (16 U.S.C. 470f), Pub. L. 93-
291 (16 U.S.C. 469 et seq.), and \_«‘-
tion 1(3) of Exccutive er 11593

in project-lype actions.

(a) SCS national office. The Adminis-
trator is responsible for establishing and
maintaining necessary contacts with
other agencles and councils at the na-
tional level, and for the preparation, and
distribution of pertinent material and
guidelines to state conservationists.

(b) SCS state office. The state oonscxi-
vationist is the responsible Federal offl-
cial (RFO) for implementing the pro-
visions of this section in his state, He
responsible for establishing and main-
taining contacts with state agencies, pre-
paring and distributing pertinent Infor-
mation to personnel under his jurisdic-
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tion, appraising situations and determin-
ing the course of action, and distributing
current data from the NRHP to field of-
fices with instructions on use.

(¢) Federal property under SCS con-
trol. The SCS has inventoried all proper-
ties owned by or otherwise under SCS
control or jurisdiction. None of the prop-
erties Is listed on the NRHP. An inven-
tory of SCS owned properties made in
the fall of 1976, indicates that none of
the properties contains cultural resources
that are eligible for inclusion in the
NRHP, with the possible exception of one
Plant Materials Center, This property is
undergoing extensive survey and if cul-
tural properties eligible for inclusion in
the NRHP are identified, SCS will under-
take the nomination process. However,
none of SC8's undertakings described in
§§6584 (b), (¢) will involve property
owned by or otherwise under the control
or jurisdiction of SCS.

(d) Types of archeological and histori-
cal investigations in SCS-assisted under-
takings. The SCS will identify cultural
properties which may be affected by SCS-
assisted undertakings by initiating in-
vestigations during, and as a part of the
environmental assessment (§ 650.4 of this
chapter), These investigations will be as
follows:

(1) Archeological and historical re-
view. This review will be made by SCS
technicians as part of the field examina-
tion stage of environmental assessment
and plan formulation in consultation
with the SHPO, state and university
archeologists, archeological and histo-
rical societies, nearby libraries, museums,
and other professionals with expertise.
It is primarily a literature search and
summation of data currently known con-
cerning the area being studied. It will in-
clude a brief field review of site(s) that
sppear to have archeological or histo-
rical value. This review is designed to
provide the SCS with data concerning
the need for additional, and more de-
tailed investigations. Close coordination
and consultation with agencles and pro-
fessional organizations with expertise in
cultural resources are essential. Results
of the “Archeological and Historical Re-
view" should be recorded in sufficient de-
tail to document findings and conclu-
slons. The presentation of evidence that
significant cultural resources are likely
to be irrevocably lost or destroyed by
planned project construction activities
by the SHPO, state archeologist, and/or
historian, or others with expertise will
provide a valid basis for decisionmaking
by the RFO, He will determine the need
{jor further, more intensive investiga-

ons.

(2) Archeological and historical re-
connaissance, This investigation will be
made by a professional archeologist/his-
torlan during the later stages of environ-
mental assessment when it §s determined
that more detalled investigations are
needed. This investigation will be ac-
complished by SCS archeologists/histori-
Ans or by contract or cooperative agree-
ment as required. This involves on-the-
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ground examination of selected portions
of the area to be affected (specific sites
and/or treatment areas) to assess the
general nature and probable impact of
the proposed measures on the archeolog-
ical and historical resources. The “Re-
connaissance” should include limited
testing and an appraisal of identified
archeological and historical propertles.
The reconnaissance is designed to provide
a level of knowledge to permit predictions
to be made about the location and prob-
able significance of the resource, If it is
determined that a more detailed survey
is needed, a proposed plan for, and the
estimated cost of such detailed survey
and possible recovery, protection, and/or
preservation of significant resources is
prepared. The results of this investiga-
tion will include the opinion of the pro-
fessional conducting the investigation
as to whether the resource in question is
of significant value to warrant inclusion
in the NRHP. Detailed survey, recovery,
protection, and/or preservation is de-
scribed in § 656.9.

§ 656.6 Steps necessary to determine the
effects of proposed SCS-assisted proj-
ect undertakings on archeological
and historical properties occurring
on nonfederal land during the envi-
ronmental assessment (§ 650.4 of
this chapter).

(a) The RFO will conduct, in consul-
tation with the SHPO, an “Archeological
and Historical Review" early in the en-
vironmental assessment. Findings will be
documented and a determination made
as to the need for further, more detalled
investigation.

(b) (1) If the SHPO, state arche-
ologist, or appropriate historical or ar-
cheologist authority presents evidence in
paragraph (a) of this section, that sig-
nificant cultural properties are likely to
be irrevocably lost or destroyed by pro-
posed construction activities, and that
further investigation is necessary: the
RFO will decide whether to cause an
“Archeological and Historical Reconnais-
sance” to be made. If it is determined
that a reconnaissance investigation is
necessary, it will be accomplished by SCS
archeologists/historians or by contract
or cooperative agreement during the late
stages of environmental assessment.

(2) If the RFO enters into a contract
or cooperative agreement for this investi-
gation he will require the professional
conducting the investigation to provide
his written ovinion on the eligibility of
any identified cultural properties for in-
clusion in the NRHP. If the professional
conducting the investigation recom-
mends detalled survey, recovery, protec-
tion, and/or preservation of identified
cultural properties, the contract or co-
operative agreement should be broad
enough to allow adequate testing ofithe
sites to develop a proposed plan for such

survey, recovery, protection, and/or
preservation which will not adversely af-
fect the cultural property.

(¢) If no cultural properties are iden-
tifiled iIn paragraph (b) of this section
as either listed in, or eligible for inclu-
sion in the NRHP, SCS will inform the
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SHPO, document the reviewable record,
and proceed with the action.

(d) If the results of the investigation
made in paragraph (b) of this section
include an opinion by the professional
archeologist and/or historian that iden-
tifled cultural properties are of sig-
nificant value, or may be eligible for
inclusion in the NRHP, and may be irrev-
ocably lost or destroyed by construc-
tion activities, the RFO will request the
SHPO to render an opinion on eligibility
for inclusion in the NRHP. The SHPO
will be requested to respond within 45
days after receipt of the SCS request.-

(e) If the SHPO does not concur in
the findings described in the reconnais-
sance report, or fails to respond within
45 days that identified cultural properties
are significant and may be eligible for
inclusion in the NRHP, the RFO, after
avplying the Criteria for Evaluation, 36
CFR 60.6, may request an official de-
termination of eligibility from the Secre-
tary of the Interior (NPS). Address all
requests for determination of eligibility
to Director, Office of Archeology and
Historic Preservation, National Park
Service, Washington, D.C. 20240. How-
ever, if the SHPO concurs in the findings
described in the reconnaissance report,
the RFO may forward the proposed plan
(paragraph (b) of this section) directly
to the ACHP requesting a “no adverse
effect” reply within 45 days. (See para-
graoh (g) of this section.)

(f) If the RFO requests the Secretary
of the Interfor to determine if identified
cultural properties are eligible for inclu-
sion in the NRHP and the Secretary of
the Interior (NPS) determines that the
{dentified sites are not of significant
value to be eligible for inclusion in the
NRHP, the RFO will inform the SHPO
document the reviewable record, and
proceed with the action. In this case,
consultation with the ACHP {s not re-
quired.

(g) (1) If the Secretary of the In-
terior, after having been requested by
the RFO to make an official determi-
nation of eligibility determines that the
{dentified cultural property(ies) is eligi-
ble for inclusion in the NRHP, the SCS
will attach the proposed plan (see para-
graph (b) of this section) for detailed
survey, recovery, protection, and/or
preservation, developed by the profes-
sional making the investigation, to the
reconnaissance revort and forward to the
ACHP. A letter of concurrence from the
SHPO and the determination by NPS
should be included. The letter should af-
ford the ACHP a reasonable opportunity
to comment on the undertaking, in ac-
cordance with Section 106 of the Na-
tional Historic Preservation Act, 1€
U.S.C. 4701. The letter should call atten-
tion to the fact that the cultural prop-
erty(ies) is located on nonfederal land.
and there will be no change in existing
responsibilities of any Federal agency
under Executive Order 11593 with re-
spect to control or ownership of land
The letter should indicate that the Sec-
retary of the Interior (NPS) or SCE
(decision to be made on a case-by-case
basis) will implement the plan for de-
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tailed survey, recovery, protection, and/
or preservation prior to construction.

(2) Adverse effects may occur when
cultural properties are located within
the proposed land disturbance area, in-
cluding accress roads, borrow pits, and
other support areas lkely to be dis-
rupted during or after construction. For
above ground cultural properties, usually
those of historical or architectural sig-
nificance, adverse effects may occur
when the project includes demolition or
introduces visual, audible, or atmos-
pheric elements that are out of character
with the property or alter its setting and
occur in near proximity to the cultural
property.

(3) For archeological sites, a deter-
mination of no adverse effect may be
made when:

(i) The property is not a National His-
toric Landmark, a National Historic Site
in nonfederal ownership, or a property
of national historical significance so des-
ignated with the NPS.

({1) The SHPO has indicated that in-
place preservation of the property is not
necessary to fulfill purposes set forth in
the State Historic Preservation Plan.

(1if) The SHPO and the SCS-RFO
agree that:

(A) The property has minimal value
as an exhibit in place for public under-
standing and enjoyment;

(B) Above and beyond its scientific
value, the property is not known to have
historic or cultural significance to a
community, or to an ethnic, or social
group that would be impaired by the re-
trieval of data;

(C) Currently available technology is
such that the data retrieved from the
property will make a significant contri-
bution to the history or prehistory of
the area:

(iv) Funds and time have been com-
mitted to adequately retrieve the data.

(4) The RFO's letter to the ACHP
should request a response within 45 days
and state that SCS considers implemen-
tation of the plan for recovery, consti-
tutes no adverse effect on the cultural
property.

(5) When the ACHP considers imple-
mentation of the plan for recovery con-
stitutes an adverse effect, the RFO will
cooperate with the ACHP in the conduct
of necessary additional consultations, in-
spections, and meetings to further de-
velop recovery plans to avoid or mini-
mize adverse effects of proposed project
construction activities.

(th) After the SCS has afforded the
ACHP a reasonable opportunity to com-
ment on the undertaking, the RFO will
either request the Secretary of the In-
terior (NPS) to implement the proposed
plan for a timely detailed survey, re-
covery, protection, and/or preservation
of cultural values, or SCS will imple-
ment the plan by contract or cooperative
agreement, If the NPS is requested to
implement the plan, the RFO will for-
ward the proposed plan for recovery, and
necessary construction schedules to NPS
in order to avoid any delays in construc-
tion

RULES AND REGULATIONS

§656.7 Determination of the course of
action when cultural properties are
discovered during construction.

If cultural properties are discovered
during construction, the RFO will im-
mediately consuit with the SHPO, and
NPS (Atlanta, Denver, or San Francisco,
Office of Archeology and Historic Preser-
vation) to determine whether there is
evidence to warrant a decision to under-
take detafled survey and recovery. If the
evidence is substantive, and at the re-
quest of NPS, construction should be de-
layed or modified to undertake immedi-
ate detailed survey, recovery, and/or
preservation. (See NPS responsibilities,
Section 4(C) Pub, L. 93-291, 16 US.C.
469a~2(c).) If the evidence is negative,
construction should continue with cau-
tion. In the event that recovery, protec-
tion, and/or preservation is decided
upon, the RFO and the sponsors should
determine if the landrights covering
project construction, are adequate to
cover archeological surveys and recovery,
and then proceed with the action.

£ 656.8 Dectermination of the effects of
proposed SCS-assisted project under-
takings on archeological and histori-
;':l dpropcr(lu occurring on Federal

nd.

The steps outlined in § 856.6 are equal-
1y applicable for investigations on Fed-
eral land. However, when significant
cultural properties are discovered on
Federal land, the land managing agency
having ownership or control of the land
is responsible for the plan for detailed
recovery, protection, and/or preserva-
tion.

£ 656.9 Detailed survey, recovery, pro-
tection, and/or preservation of sig-
nificantly important archeological or
historical properties which may be
irrevocably lost or destroyed by con-
struction in  SCS-assisted project
undertakings.

(a) Nonfederal land, If it is deter-
mined that properties included In or eli-
gible for inclusion in the NRHP are likely
to be irrevocably lost or destroyed by
construction in a watershed project or
RC&D measure, and occur on nonfederal
land, the RFO will decide whether to
request NPS to implement the recovery
plan. If the RFO decides to request NPS
to implement the plan, he will forward
the plan (see § 656.6 (b) (2) and (g)) to
the Atlanta, Denver, or San Francisco
(as appropriate) Office of Archeology
and Historic Preservation of NPS, and
request in writing that detalled survey,
recovery, protection, and/or preserva-
tion of the significant values be under-
taken by the Department of the Interior
(NPS), as specified in 16 U.S.C. 469a-1.
When the RFO requests NPS to imple-
ment the recovery plan he may transfer
up to one percent of the Federal share
of the construction cost of each measure
which would cause the irrevocable loss
or destruction of a significant cultural
property, to the NPS (Atlanta, Denver,
or San Francisco) to assist NPS in the
necessary detailed survey, recovery, pro-

tection, and/or preservation. The deci-
sion on the amount of fund transf{er wil
be made by the RFO in consultation with
NPS. Alternatively, the RFO may choose
to implement the recovery plan by con-
tract or cooperative agreement and may
obligate up to a maximum of one percent
of the Federal share of the construction
cost for that measure. In either case, SCS
will cause the recovery plan to be imple-
mented prior to construction completion.

(b) Federal land. 1f properties included
in or eligible for inclusion in the NRHP
are likely to be irrevocably lost or de-
stroyved by construction in a watershed
project, or RC&D measure, and such cul-
tural property occurs on federally owned
or controlled land, the RFO, in consulta-
tion with the Federal agency managing
the property will decide which Federal
agency will implement the recovery plan,
If it is decided to request NPS to imple-
ment the recovery plan (see § 656.6 (b)
(2) and (g) the RFO will notify the At-
lanta, Denver, or San Francisco (as ap-
propriate) Office of Archeology and His-
toric Preservation of NPS. The RFO will
request in writing that detalled survey,
recovery, protection, and/or preservation
of the significant values be undertaken
by the Secretary of the Interior (NPS),
as specified in the 16 US.C. 469a-1(a).
When the RFO and the Federal land
managing agency decide to request the
NPS to implement the recovery plan,
SCS may transfer up to one percent of
the Federal share of the construction cost
of that measure which would cause the
frrevocable loss or destruction of a sig-
nificant cultural property, to the NPS
(Atlanta, Denver, or San Francisco) to
assist NPS in the necessary detailed sur-
vey, recovery, protection, and/or preser-
vation. Alternatively, the RFO and the
Federal land managing agency may
choose to implement the recovery plan
by contract or cooperative agreement and
may obligate up to a maximum of one
percent of the Federal share of the con-
struction cost of that measure which
would cause the frrevocable loss or de-
struction of a significant cultural prop-
erty. In elther case, SCS will cause the
recovery plan to be implemented prior
to construction.

(¢) Notification of NPS in accordance
with Section 1, Pub. L. 93-291 (16 U.S C;
469a). The RFO will notify the NPS
(Atlanta, Denver, or San Pranciso) as
early as possible after project authoriza-
tion, that he intends to assist with the
construction of any dam that creates &
reservoir of 40 surface-acres or any flood-
water-retarding structure providing 5,000
acre-feet or more of detention capacity.
Notification will not be made for smaller
dams and reservoirs except as requir
in 16 U.S.C. 469a.

(d) Information to be forwarded 10
NPS when detailed survey, recovery.
protection, and/or preservation is called
Jor. Where it is determined that cultursl
properties are to be recovered, protected.
and/or preserved, the RFO will notify the
NPS as early as possible before constriic-
tion starts. The notice will include site
location, approximate area to be flooded.
approximate area to be disturbed, arche-
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ologist's report, and such additional data
as may be useful, When SCS requests
the Secretary of the Interior (NPS), to
undertake the recovery, protection, and
preservation of data (see § 656.9(a) (b))
the Secretary of the Interior will be ex-
pected to . Initiate the detailed survey,
recovery, protection, and/or preservation
effort within 60 days after notification or
within such other time as agreed upon
(16 US.C. 469a-2(c) ), The RFO will re-
quest the NPS to keep SCS informed at
all times of the survey or recovery effort
so there will be as little disruption or
delay as possible. The detailed survey and
recovery programs will terminate at a
time established by the RFO in consulta-
tion with NPS.

(e) Granting permission to survey and
recover on nonfederal lands. Prior to
undertaking surveys and recovery oper-
atlons on nonfederal lands, the SCS will
assist the local sponsors in obtaining the
consent of persons, associations, or pub-
lic entities having a legal interest in the
property involved. When the Secretary
of the Interior (NPS) is to implement
the recovery plan, he, in accordance with
16 U.BS.C. 469a-2(d), Is to compensate
any person, association, or public entity
damaged as a result of delays in con-
struction or as & result of the temporary
loss of the use of private or nonfederally
owned lands. Survey or recovery work,
will not be required which in the deter-
mination of the RFO will impede SCS's
activities in connection with any emer-
gency (16 US.C. 469a-2(b)).

(1) Ownership and curation of arti-
facts. The SCS does not own or other-
wise control land on which financial as-
sistance is provided. The SCS does not
have authority to determine ownership
of artifacts or other cultural resources
discovered during SCS-assisted cultural
resource investigations or surveys. There-
fore, the ownership and curation of cul-
tural resources discovered during SCS-
assisted investigations is the responsibil-
ity of the landowner or land managing
agency. The NPS and the SHPO will
consult with the landowner or land man-
aging agency to ascertain ownership of
cultural artifacts.

[FR Doc,77-20450 Piled 7-15-77;8:45 am|

CHAPTER IX-—AGRICULTURAL MARKET-
ING SERVICE (MARKETING AGREE-
MENTS AND ORDERS; FRUITS, VEGE-
TABLES, NUTS), DEPARTMENT OF
AGRICULTURE

[Valencia Orange Regulation 563,
Amendment 1)

PART 9508—VALENCIA ORANGES GROWN
IN ARIZONA AND DESIGNATED PART
OF CALIFORNIA

Limitation of Handling

AGENCY: Agricultural Marketing Servy-
ice, USDA.

ACTION: Amendment to final rule.

ZUMMARY: This amendment increases
‘¢ quantity of California-Arizona Va-

FEDERAL
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lencia oranges that may be shipped to
fresh market during the weekly regula-
tion period July 8-14, 1977. The amend-~
ment recognizes that demand for Valen-
cia oranges has improved, since the reg-
ulation was issued. This action will in-
crease the supply of oranges available
to consumers,

DATES: Weekly regulation period July
8-14, 1977.

FOR FURTHER INFORMATION CON-
TACT:

Charles R. Brader, Deputy Director,
Fruit and Vegetable Division, Agricul-
tural Marketing Service, U.S. Depart-
ment of Agriculture, Washington, D.C.
20250, 202-447-3545.

SUPPLEMENTARY INFORMATION:
(@) Findings. (1) Pursuant to the
amended marketing agreement and Or-
der No. 908, as amended (7 CFR Part
908), regulating the handling of Valen-
cia oranges grown in Arizona and desig-
nated part of California, effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601~
674), and upon the basis of recommen-
dations and information submitted by
the Valencia Orange Administrative
Committee, established under the mar-
keting agreement and order, and other
available information, it is found that
the limitation of handling of Valencia
oranges as provided in this amendment
will tend to effectuate the declared pol-
icy of the act.

(2) Demand in the Valencia orange
markets has improved since the regula-
tion was Issued. Amendment of the regu-
lation in necessary to permit orange
handlers to ship a larger quantity of
Valencia oranges to market to supply
the increased demand. The amendment
will increase the quantity permitted to be
shipped by 100,000 cartons, in the in-
terest of producers and consumers.

(3) It is further found that it is im-
practicable and is contrary to the public
interest to give preliminary notice, en-
gage in public rulemaking procedure,
and postpone the effective date of this
amendment until 30 days after publica-
tion in the FeoerAL Recister (5 US.C.
553), because the time intervening be-
tween the date when information became
available upon which this amendment is
based and the time when this amend-
ment must become effective in order to
effectuate the declared policy of the act
is insufficient, and this amendment re-
lieves restrictions on the handling of
Valencia oranges.

(b) Order, as amended. The provisions
in paragraph (b) (1) ), and (i) of
§ 808.863. Valencia Orange Regulation
563 (42 FR 34855) are hereby amended
to read as follows:

5908516!363 Valencia Orange Regulation

(b) * *»
‘l) L
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(1) District 1: 260,000 cartons:
(1) District 2: 390,000 cartons.

(Secs. 1-19, 48 Stat. 31, as amended; 7 US.C
601-874.)
Dated: July 13, 1977,

Froyp F. HeoLuND,
Director, Fruit and Vegetable
Division, Agricultural Mar-
keting Service,
[FR Doc.77-20563 Plled 7-15-77;8:45 am)

CHAPTER XIV—COMMODITY CREDIT COR-
*PS:QTION. DEPARTMENT OF AGRICUL-

SUBCHAPTER B—LOANS, PURCHASES AND
OTHER O TIONS

PART 1464—TOBACCO

Subpart A—Tobacco Loan Program—
Fluecured Tobacco

Correction

In FR Doc. 77-18209 appearing at page
32513 in the issue for Monday, June 27,
1977, the middle column, the first line of
the table on page 32514 should read as
follows:

Grade Tosn Grade loan Gmde Loan
mis mle ™o
HoF...L. 134 XIL... 128 Pay.... 108
- . . - -
Title 8—Aliens and Nationality

CHAPTER |—IMMIGRATION AND NAT-
URALIZATION SERVICE, DEPARTMENT
OF JUSTICE

PART 282—FORMS FOR SALE TO
PUBLIC

PART 299-—IMMIGRATION FORMS
Forms for Sale to Public

AGENCY: Immigration and Naturaliza-
tion Service, Justice.

ACTION: Final rule,

SUMMARY: This order amends the
regulations of the Immigration and Na-
turalization Service to include reference
to additional Service application forms
which have recently become available
for purchase from the Superintendent
of Documents, U.S. Government Print-
ing Office. These amendments are being
made as the result of continuing Service
efforts to expand the number of forms
avallable for purchase from the Super-
intendent of Documents and the intent
of this order is to inform the interested
public of the availability of these addi-
tional forms.

EFFECTIVE DATE: July 18, 1977.

FOR FURTHER INFORMATION CON-
TACT:

James G, Hoofnagle, Jr., Instructions
Officer, Immigration and Naturaliza-
tion Service, 425 Eye Street NW.,
Washington, D.C. 20536. (202-376-
8373).
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SUPPLEMENTARY INFORMATION:
This order amends 8 CFR 282.1 and 8
CFR 2992 to add Form G-325A, “Bio-
graphic Information”, and Form I-485,
“Application for Status as Permanent
Resident” to the lists of forms available
for purchase from the Superintendent of
Documents, U.S. Government Printing
Office set forth in the above sections. The
Service has been advised that the price
for each form will be $7.25 per 100 sets,

These amendments are being published
pursuant to section 552 of Title 5 of the
United States Code (80 Stat. 383) as
amended by Pub. L. 93-502 (88 Stat.
1561) and the authority contained In
section 103 of the Immigration and Na-
tionality Act (66 Stat. 173; 8 US.C. 1103),
28 CFR 0.105(b) and 8 CFR 2.1. Compli-
ance with the provisions of section 553
of Title 5 of the United States Code as to
notice of proposed rule making and de-
layed effective date is unnecessary in this
instance because the amendments are
editorial in nature in that they add addi-
tional forms to the listing.

In the light of the foregoing, Title 8 of
Chapter I of the Code of Federal Regu-
lations Is hereby amended as set forth
below.

In Part 282, § 282.1 is revised to read
as follows:

§282.1 Forms printed by the Public
Printer.

The Public Printer is authorized to
print for sale to the public by the Super-
intendent of Documents the following
forms prescribed by subchapter B of this
chapter: G-28. G-325A, I-20, 1-92, I-04,
1-95, I-129B, I-130, I-131, I-140, 1-408,
1418 and I-485.

In Part 299, § 209.2 Is revised by adding
Forms G-325A and I-485 to the listing
of forms available from the Superin-
tendent of Documents, U.S. Government
Printing Office, and as revised §299.2
reads as follows:

§299.2 Forms available from the Super-
intendent of Documents,

The following forms required for come«
pliance with the provisions of subchap-
ter B of this chapter may be obtained,
upon prepayment, from the Superin-
tendent of Documents, Government
Printing Office, Washington, D.C. 20402:
G-28, G-325A, 1-20, I-92, I-04, I-85, I~
1208, I-130, I-131, I-140, 1-408, I-418
and I-485. A small supply of those forms
shall be set aside by immigration officers
for free distribution and official use.

(Sec. 103; 66 Stat. 173; 8 US.C. 1103.)
Effective date: The amendments con-

tained in this order become effective on
July 18, 1977.

Dated: July 13, 1977.

LeoREL J. CASTILLO,
Commissioner of
Immigration and Naturalization,

|FR Doc.77-20530 Plled 7-15-77,;8:456 am)
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Title 12—Banks and Banking

CHAPTER II—FEDERAL RESERVE SYSTEM

SUBCHAPTER A—BOARD OF GOVERNORS
THE FEDERAL RESERVE SYSTEM

| Reg. B; Docket No. R-0107]
PART 202—EQUAL CREDIT OPPORTUNITY

Interpretation

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Interpretation.

SUMMARY: In response to a request to
determine whether an Alabama and a
Nevada law are inconsistent with the
Equal Credit Opportunity Act and Regu-
lation B, and therefore preempted, the
Board has issued an interpretation of its
Regulation B, Equal Credit Opportunity.
The Board has determined that laws that
set a different age of majority for mar-
ried and unmarried persons are not in-
consistent with the Act and regulation.

EFFECTIVE DATE: July 8, 1977,

FOR FURTHER INFORMATION CON-
TACT:

Anne Geary, Chief, Equal Credit Op-
portunity Section, Division of Con-
sumer Affairs, Board of Governors of
the Federal Reserve System, Washing-
ton, D.C. 20551. (202-452-3946.)

SUPPLEMENTARY INFORMATION:
Pursuant to its authority under section
705(f) of the Equal Credit Opportunity
Act to determine whether State laws are
inconsistent with the Act and Regula-
tion B, the Board has issued the follow-
ing interpretation of Regulation B, which
implements the Act.

§ 202.1103—State laws setting different age
of majority for married and unmarried
persons not Inconsistent with Equal Credit
Opportunity Act

(s) The Board has been asked whether
State Inws that set a different age of major-
ity for married and unmarried persons are
Inconsistent with the Equal Credit Oppor-
tunity Act and are therefore preempted.
These laws, combined with other State laws
making contracts unenforceable against per-
sons who have not reached the age of ma-
Jority, result in different trestment of per-
sons who are the same age, depending upon
thelr marital status. Specifically, the Board
has been asked to determine whether Nevada
Rev, Stat, 38 section 101 and Alabama Code
34 sections 76 and 76(1), which establish a
younger age of majority for married persons
than for unmarried . Are inconsistent
with the Equal Credit Opportunity Act, For
the reasons set forth below, the Board has
determined that these statutes are not incon-
sistent with the ECOA.

(b) The Equal Credit Opportunity Act
prohibits dircrimination in the granting of
credit on several bases, Including age and
marital status, and suthorizes the Board to
determine whether any State laws are incon-
sistent with this mandate. The Board be-
leves that the ECOA was not intended to
preempt laws that provide rights and reme-
dies in the event of default, Section 701(a)
{1) of the Act prohibits discrimination on

the basis of age, but specifically allows cred;-
tors to consider whether an applicant is olq
enough to execute an enforceable contract
In other words, a creditor may decline
credit application from a minor because. in
the event of default, State contract law does
not provide a means to enforce the contract
In addition, section 701({b) (1) allows cred-
itars to ask marital status In order to ascer-
taln “* * * ihe creditor’s rights and rem-
edies applicable to the particular extension
cf credit * = .~

(c) Accordingly, Regulation B, which In
genaral prohibits the consideration of age
or marital status, permits creditors to de-
termine whether the sapplicant’s age! or
marital status # will affect the enforceability
of the contract. Credit, therefore, may he
denied if the creditor reasonably belicves
that, because of the age or marital status of
the spplicant, the credit contract would be
unenforceable,

(d) Based upon this analysis, the Board
has determined that Nevads Rev, Stat. 38
section 101 and Alabama Code 34 sections 76
and 76(1) are not inconsistent with the
Equal Credit Opportuntily Act and Regula-
tion B, Creditors may, therefore, consider the
effect of these laws without violating the
Equal Credit Opportunity Act of Reguiation
B.

By order of the Board of Governors,
effective July 8, 1977.

TuEODORE E. ALLISON,
Secretary of the Board.

|PR Doc.77-20481 Flied 7-15-77;8:45 am|

Title 14—Aeronautics and Space

CHAPTER |—FEDERAL AVIATION ADMIN-
ISTRATION, DEPARTMENT OF TRANS:
PORTATION

[Docket No. 77-NW-13-AD; Amdt. 39-2908]

PART 39—AIRWORTHINESS DIRECTIVES

Boeing Model 707-300/400/3008/300C
Series Airplanes

AGENCY: Federal Aviation Administra-
tion (FAA), DOT.

ACTION: Final rule.

SUMMARY: On May 19, 1977, and May
27, 1977, telegraphic Airworthiness
Directives (AD's) were issued and made
effective immediately to all known US.
operators of Boeing 707-300/400,/300B/
300C series airplanes. The AD's required
inspections of the exposed portion of the
rear spar upper chord of the right and
left hand horizontal stabillzer for
cracks. Such cracks could have caused
the recent inflight separation of the
rear horizontal stablizer from a Boeinsg
707-321C which subsequently crashed.
These conditions still exist and the Alr-
worthiness Directive is hereby published

t Section 202.6(b)(2)(1): * * * a cveditor
shall not take Into account an applicants
age (Provided, The applicant has the capacs
ity to enter into a binding contract) * * "

: Section 202.6(b) (1), footnote 8: This pro*
vislon does not prevent a creditor from con~
sidering the marital status of an applicant
* * + for the purpose of ascertalning the
creditor's rights and remedies applicable 0
the particular extension of credit * * °
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in the FEpERAL RECISTER to make it ef-
fective as to all persons.

DATES: The Airworthiness Directive
was effective upon receipt of the telegram
dated May 27, 1977, which contained this
amendment. Initial compliance required
inspections within the next 75 hours
time-in-service or one week, whichever
is sooner.

ADDRESSES: Boeing service bulletins
specified In this directive may be ob-
tained upon request to the Boeing Com -
mercial Alrplane Company, P.O. Box
3707, Seattle, Washington 98124. These
documents may also be examined at
FAA Northwest Region, 9010 East Mar-
ginal Way South, Seattle, Washington
98108.

FOR FURTHER INFORMATION CON-
TACT:

Harold N. Wantlez, Engineering and
Manufacturing Branch, FAA North-
west Reglon, 9010 East Marginal Way
South, Seattle, Washington 98108, tele-~
phone 206-767-2516.

SUPPLEMENTARY INFORMATION:
Preliminary information from the acci-
dent Investigation of a Boeing 707-321C
which crashed in Zambia, Africa, re-
vealed that the right hand stabilizer sep-
arated from the empennage during final
approach. Analysis of the fracture sur-
faces indicates that the upper rear spar
chord of the rear horizontal stabilizer
experienced a fatigue faflure sometime
prior to the fatal flight. On May 19, 1977,
an AD was issued which required visual
inspections of the stabilizer rear spar
upper chord. This action was later found
to be insufficient, since further investi-
gations indicated that small cracks may
exist in the stabilizer rear spar upper
chord which are not detectable by visual
means but are detectable by nondestruc-
tive testing methods (NDT). A super-
seding AD was issued on May 27, 1977,
requiring NDT inspections of the chord.
This amendment contains the inspection
requirements contained in the supersed-
ing AD. The first AD will not be pub-
lished in the PEDERAL REGISTER.

Approximately 427 Boeing 707-300/
400/300B/300C airplanes are to be in-
spected and reported on as necessary.
Since at the time the condition became
known it was found that immediate cor-
rective action was required, notice and
public procedure thereon was impractic-
sble and contrary to the public interest
&nd good cause existed for making the
dlrworthiness directive effective imme-
diately as to all known U.S. operators
b.\'Jndeunl telegrams dated May 27,
1977. Since this condition is likely to exist
in other 707-300/400/300B/300C air-~
Planes, an Afrworthiness Directive was
issued requiring dye penetrant or high
frequency eddy current or low frequency
eddy current inspections of the horizon-
tal stabilizer rear spar upper chord from
the side of the body outboard to station
9255, in accordance with Boeing Alert
Service Bulletin No, 3313.

This rule was coordinated with the
Boelng Company and the operators

RULES AND REGULATIONS

through the Alr Transport Association
(ATA) prior to issuance. -

DRAFTING INFORMATION
The principal authors of this document are

Harold N. Wantiez, Engineering and Manu-,

facturing Branch, FAA Northwest Region, and
Jonathan Howe, Reglonal Counsel, FAA
Northwest Reglon.

Since a situation exists that requires im-
mediate adoption of this regulation, it Is
found that notice and public procedure
thereon are impracticable and good cause
exists for making this amendment eflective
in less than 30 days.

ADOPTION OF THE AMENDMENT

Accordingly, pursuant to the authority del-
egated to me by the Administrator, § 30.18 of
the Federal Aviation Regulations (14 CFR
30.13) 1s amended, by adding the following
new Alrworthiness Directive:

BOEING: Applies to all Boelng 707-300/400/
300B/300C series alrplanes with more
than 30,000 hours time-in-service certifi-
cated In all categories. Compllance re-
quired as indicated uniess already ac-
complished.

Within the next 75 hours time-in-service or
ono week after the effective date of this AD,
whichever ocours sooner, unless accomplished
after May 14, 1077, inspect the exposed por-
tion of the horlzontal stabilizer rear spar
upper chord, right and left band, from the
side of the body to horizontal stabilizer sta-
tion 9255, I in mocordance with (1)
The low frequency eddy current i{nspection
as described In Boelng Alert Service Bulletin
No. 3318, Reviston 1 or; (2) The high fre-
quency eddy current inspection as described
in Boelng Alert Service Bulletin No. 3313 Re-
vision 1 or; (3) Dye penetrant Inspection
after stripping paint from the upper rear
spar chord. Airplanes found cracked are to be
repaired prior to further flight, using an FAA
approved. repair provided by the Boelng
Company. Cracks are to be reported to
the Chlef, Engineering and Manufacturing
Branch, FAA Northwest Reglon, noting air-
plane identification, hours time-in-service,
crack location and magnitude, If inspections
cannot be accomplished within one week, per-
mission to ferry their alrplane to a place
where the Inspection can be accomplished
may be obtained from the Chief, Engineering
and Manufscturing Branch, FPAA Northwest
Regilon.

The manufacturer's specifications and pro-
cedures identified and described in this di-
rective are incorporated herein and made a
part hereof pursuant to U.S.C. 552(a) (1),

All persons affected by this directive who
have not already received these documents
from the manufacturer, may obtaln coples
upon request to Boeing Commercial Alrplane
Company, P.O. Box 3707, Seattle, Washington
08124. These documents may also be exam-
ined at FAA Northwest Reglon, 9010 East
Marginal Way South, Seattle, Washington
98108.

This amendment becomes effective
July 27, 1977.

(Secs, 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended (40 U.S.C, 1354(n),
1421, and 1423) and Section 8(c) of the De-
partment of Transportation Act (40 U.SC.
1665(¢) ): and 14 CFR 11.80.)

Norz. —The Federal Aviation Administra-
tion has determined that this document does
not contain & major proposal requiring prep-
aration of an Economic Impact Statement
under Executive Order 11821, ns nmended by
Executive Order 11949, and OMB Circular
A-107
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. I:;a#'ed in Seattle, Washington, on July
i | -
J. H. TANNER,
Acting Director,
Northwest Region.
Nore—~The Incorporation by reference pro-
visions In the document were approved by
tlgelgls‘r’octor of the Federal Register on June

[FR Doc.T7-20459 Plled 7-15-77;8:45 am]

[Docket No. 77-WE-8-AD; Amdt. 39-2071]
PART 39—AIRWORTHINESS DIRECTIVES

McDonnell Douglas Model DC-9, ~10, -20,
=20, -40, -50 Series and VC-9C(DC-9-
32) Airplanes

AGENCY: Federal Aviation Administra-
tion (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new Alrworthiness Directive (AD) which
requires specified inspections and rework
of the engine pylon front spar structure
and fasteners on certain McDonnell
Douglas DC-9 airplanes. These inspec-
tions and rework are necessary to pre-
vent reduction of spar strength below
safe Hmits.

EFFECTIVE DATE: August 23, 1977.
Initial compliance—Within the next
1,800 flight hours after the effective date
of this AD, or before accumulating 9,800
total flight hours, whichever occurs later.

ADDRESS: Coples of Douglas DC-9
Service Bulletin 54-30 and All Operators
Letter (A.O.L.) 9-835, may be obtained
by writing to: McDonnell Douglas Air-
craft Company, 3855 Lakewood Boule-
vard, Long Beach, California 90846. At-
tention: L. A. Eisenberg, CI-750, 54-60.

A copy of the service bulletin and
A.OL. for this amendment is contained
in the Rules Docket In Rm. 916, 800 In-
dependence Avenue SW. Washington,
D.C. 20591.

FOR FURTHER INFORMATION CON-
TACT:

Jerry J. Presba, Executive Secretary,
Alrworthiness Directive Review Board,
Federal Aviation Administration,
Western Region, P.O. Box 82007,
Worldway Postal Center, Los Angeles,
California 90009, 213-536-8351,

SUPPLEMENTARY INFORMATION:
On April 18, 1977, the FAA proposed to
amend Part 39 of the Federal Aviation
Regulations (14 CFR Part 39) by adding
a new AD applicable to certain McDon-
nell Douglas Model DC-9 airplanes (42
FR 20145). The AD requires inspection
of the engine pylon front spar and fas-
teners and rework or replacement if nec-
essary. Douglas Service Bulletin 54-30
and AOL 9-835 pertain to this AD.
Interested persons have been afforded
an opportunity to participate in the
making of this amendment, and due con-
sideration has been given to all com-
ments received iIn response to the notice.
Except for editorial changes, and except
as specifically discussed hereinafter, this
amendment and the reasons therefore
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are the same as those contained in the
notice.

Several commenters questioned the
suitability of ultrasonic inspection, and
further, whether the need for any type of
inspection of the spar cap horizontal
flange, inboard of the fuselage skin line
was necessary. They stated that the ul-
trasonic inspection was not adequate
since it did not provide positive or con-
clusive results; eddy current was utilized
in & number of instances to verify or de-
tect cracks or other damage. It was also
stated that, in some cases, the location of
the inspection area precluded the use of
ultrasonic methods, since on certain air-
plane interior configurations, this area
is sandwiched between either a galley or
a lavatory or a combination and there-
fore is inaccessible.

Several commenters also questioned
the need for inspection of the inboard
section of the horizontal leg. They stated
that, in none of the known spar cap fail-
ures to date, have there been any reports
of detectable damage or failures of the
inboard horizontal leg. Further, all of
the failures have occurred or originated
in, and have been confined to, the inner
angle vertical leg, and in no case, has
the outer, fail safe, angle incurred any
detectable damage. They also com-
mented that all failures, both inboard
and outboard of the fuselage, including
the outboard horizontal leg, have been
detected by radiographic inspection.

The FAA in part with these
comments. Although the cracks and/or
failures have occurred in only the ver-
tical leg of the inboard section of the
spar cap inner angle, there Is sufficient
supportive data to establish that it is
possible for cracks to occur in the hori-
zontal leg, similar to the type of cracks
found in the horlzontal leg outboard of

e fuselage. Also in this regard, we have
concluded that, provided proper access,
the ultrasonic inspection method, to-
gether with the backup or alternate eddy
current inspection method, as specified
in Service Bulletin 54-30, should provide
satisfactory results. The FAA recognizes
that the inboard inspection area, par-
ticularly on certain interior configura-
tions, is not readily accessible and that
additional man-hours will be incurred as
the result of removing the galley and
lavatory units. The AD as adopted, re-
quires inspection of the horizontal leg
of the spar cap, inboard of the fuselage
skin line. Equivalent inspection methods
and modifications may be approved upon
submission of adequate data.

Based upon information furnished in
the comments by Interested parties, the
FAA has determined that the initial and
repetitive inspection compliance time(s)
of 1600 and 3200 flight hours, as proposed
in the notice, may be extended while in-
suring a level of airworthiness commen-
surate with the intent of the Federal
Aviation Regulations. The rule as
adopted provides for initial and repeti-
tive inspections at intervals not to exceed
1800 and 3600 flight hours, respectively.

DRAFTING INFORMATION

The prineipal authors of this document
are Harry J. Irwin, Aircraft Engineering
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Division, and Richard G. Wittry, Office of
the Regional Counsel.

ADOPTION OF THE AMENDMENT

In consideration of the comments re-
ceived and pursuant to the authority
delegated to me by the Administrator (14
CFR 11.89), § 39.13 of Part 39 of the Fed-
eral Aviation Regulations (14 CFR 39.13)
is amended by adding the following new
Airworthiness Directlive (AD) ©

McDonngLL Dovoras. Applies to Model DO~
©-10, -20, -30, -40. ~-50 serfes and VC-
9C (DC-0-32) airplanes certificated in
all categories, fuselage numbers, P/N-1
through F/N-837, which correspond to
the factory serial numbers listed In
Douglas DC-8 Service Bulletin 54-30
dated January 19, 1877, or Iater FAA
approved revisions,

Compliance required as indicated.

To detect fatigue cracks and/or faliure of
the engine pylon front spar attachments and
upper cap, accompiish the following:

(a) Within the next 1,800 flight hours
after the effective date of this AD, or before
accumulating 9,800 total flight hours, which-
ever oocurs later, unless already accomplished
within the last 1,800 flight hours, and there~
after at intervals not to exceed 3,600 flight
hours from the last inspection, accomplish
radiographic and ultrasonic or eddy current
inspections in accordance with the instruc-
tions in Douglas Service Bulletin 54-30, dated
January 18, 1877, or later FAA approved re-
vision.

For those operators who have conducted
only the radiographlc inspections per Doug-
Ias All Operators Letter, AOL §-835, dated
October 30, 1974, perform the ultrasonic or
eddy current inspection, and thereafter, the
radiographic and ultrasonic or eddy current
inspection per the requirements of this AD,
as applicable,

(b) If cracks or fallures are found, before
further flight, accomplish the modification
described in Condition IT in Douglas Service
Bulletin 54-30 In accordance with the in-
structions in Douglas Service Bulletin 54-30,
dated January 19, 1977, or later FAA approved
revision.

(¢) The inspections required by paragraph
(&) may be discontinued for that pylon(s)
upon sccomplishment of either or both mod-
ifications (Condition I: Condition II) speci-
fied In Douglas Service Bulletin 54-30, dated
January 19, 1977, or later FAA approved
revision,

(d) Equivalent lnspection procedures and
modifications may be used when approved by
the Chief, Alrcraft Engineering Division, FAA
Western Region.

(¢) Special flight permits may be Issued
in accordance with FARs 21,197 and 21,189
to operate alrplanes to a base for the accom-
plishment of Inspections required by this
AD,

This amendment becomes effective Au-
gust 23, 1877.

(Secs. 313(a), 601, and 803, Federal Aviation
Aot of 1958, as amended (40 US.C. 1354(a),
1421, and 1423); Sec. 6(c), Department of
Transportation Act (480 US.C, 1655(¢c) ); and
14 CFR 11.89.)

Nore~—The Federal Aviation Administra-
tion has determined that this document does
not contain & major proposal requiring prep-
armtion of an Economic Impact Statement
under Executive Order 11821, as amended by

Executive Order 11949, and OMB Circular
A-107.
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Issued in Los Angeles, Callfornia, on
July 7, 1977.
Jay R. Ansen,
Acting Director,
FAA Western Region,

[FR Doc.77-20458 Filed T-15-77;8:45 am |

|Alrspace Docket No. 77-80-3|

PART 71-—DESIGNATION OF FEDERAL
*  AIRWAYS, AREA LOW ROUTES, CON.
}'g(')'}LTgD AIRSPACE, AND REPORTING

Designation of Federal Airway Segment—
Correction

AGENCY: Federal Aviation Administra-
tion (FAA), DOT.

ACTION: Correction to final rule.

SUMMARY: In a rule published in the
FeperaL Recister of June 16, 1977, Vol-
ume 42, page 30606, the LaBelle VOR
120" radial was incorrectly stated. This
correction reflects the correct radial of
LaBelle as 121°.

EFFECTIVE DATE: July 15, 1977.

FOR FURTHER INFORMATION CON-
TACT:

Mr. Everett L. McKisson, Alrspace
Regulations Branch (AAT-230), Alr-
space and Air Traflic Rules Division,
Air TraMc Service, Federal Aviation
Administration, 800 Independence Av-
enue SW., Washington, D.C. 20591,
telephone: 202-426-3715.

SUPPLEMENTARY INFORMATION:
FR Doc. 77-16826 was published on June
16, 1977 (42 FR 30606), with an effective
date of August 11, 1877, and designates
an east alternate to Victor Alrway 97 be-
tween Miami, Fla., and LaBelle, Fla. An
incorrect radial from the LaBelle VOR
of 120* was inadvertently published. The
correct radial should have been 121°,
Action is taken herein to correct this
error.

ADoPTION OF THE CORRECTION

Accordingly, pursuant to the authority

delegated to me by the Administrator,
FR- Doc. T7-16826, as published on June
16, 1977, page 30608, is amended by de-
leting “LaBelle 120°" and substituting
“LaBelle 121*" therefor.
(Secs. 307(s) and 313(a), Federal Aviation
Act of 1058 (49 U.S.C. 1348(a) and 1354(a}):
Sec. 6(¢), Department of Transportation Act
(48 U.S.C. 1655(c) ); and 14 CFR 11.69.)

Issued in Washington, D.C., on July 8,
1977.
WiLrtiam E. BROADWATER,
Chief, Airspace and Air
Trafiic Rules Division.

[FR Doc.77-20302 Filed 7-15-77;8:45 am|

| Alrspace Docket No. 77-8W-18]

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES, CONPE
TROLLED AIRSPACE, AND REPORT
POINTS

Alteration of Transition Area: Pieasanton,
Texas

AGENCY: Federal Aviation Administra-
tion (FAA), DOT.
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ACTION: Final rule.

SUMMARY: This amendment alters the
Pleasanton, Tex,, transition area to pro-
vide controlled airspace for the change
in the NDB approach course to the
Pleasanton Municipal Airport from the
166* magnetic bearing to the 160° mag-
netic bearing. The change will improve
the instrument approach to the airport.

EFFECTIVE DATE: October 6, 1977.

FOR FURTHER INFORMATION CON-

TACT:
Jonn A. Jarrell, Afrspace and Proce-
dures Branch (ASW-535), Alr Traffic
Division, Southwest Region, Federal
Aviation Administration, P.O. Box
1689, Fort Worth, Texas 76101; tele-
phone 817-624-4911, extension 302,

SUPPLEMENTARY INFORMATION:
The purpose of this amendment to Sub-
part G of Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) is to alter
the Pleasanton, Tex., transition area.

On May 16, 1877, a notice of proposed
rule making was published in the Fep-
piAL REGISTER (42 FR 24752) stating
that the Federal Aviation Administra-
tion proposed to alter the Pleasanton,
Tex, transition area to provide con-
trolled airspace for the change in the
NDB approach course to the Pleasanton
Municipal Alrport from the 166* mag-
netic bearing to the 160° magnetic bear-
ing to iImprove the instrument approach
to the airport.

Interested persons were afforded an
opportunity to participate in the rule
making through submission of comments,
All comments received were favorable.

DRAPTING INFORMATION

The principal aithors of this docu-
ment are John A, Jarrell, Airspace and
Procedures Branch, and Robert C. Nel-
&, Office of Regional Counsel.

ADOPTION OF THE AMENDMENT

Accordingly, pursuant to the author-
ity delegated to me by the Administra-
tor, Subpart G of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71)
a republished (42 FR 440) is amended,
effective 0801 GMT, October 6, 1977, as
hereinafter set forth.

In Subpart G, 71.181 (42 FR 440), the

Pleasanton, Tex., transition area is
imended as follows:
! That extending upward from 700
i8ot above the surface within a 5-mile radius
of Ploasanton Municipal Alrport (Latitude
#5100 N, Longitude 98°31'20"" W.) and
Within 3 miles each side of the 160* mag-
Belio bearing from the Pleasanton NDB to
8 mlles south of the NDB.

(Sec. 307(a), Pederal Aviatfon Act of 1958
(¥ US0. 1348(a)), snd Sec. 6(c), Depart-
ment of Transportation Act (49 US.C.
1855(¢c) ) .)

NoTE—The PAA has determined that this
document does not contain & major proposal
Tquiring preparation of an Economic Im-
Pact Statement under Executive Order 11821,

% amended by Executive Order 11949, and
OMB Cireular A-107,

FEDERAL
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Issued in Fort Worth, Tex., on July 8,
19717,
HeNRY L. NEWMAN,
Director, Southwest Region.

[PR Doc.77-20460 Filed 7-15-77;8:45 am|

CHAPTER 1I—CIVIL AERONAUTICS BOARD
SUBCHAPTER A—ECONOMIC REGULATIONS
[Regulation ER-1008, Amdt. 10|

PART 207-—CHARTER TRIPS AND SPECIAL
SERVICES

Charters by Air Freight Forwarders
AGENCY: Civil Aeronautics Board.
ACTION: Final rule.

SUMMARY: This final rule amends the
Board's regulations governing charters
by certificated route air carriers by elimi-
nating the requirement for prior consent,
for Inbound-U.S. charters to foreign air
freight forwarders, which U.S.-flag air
carriers operating scheduled service over
the route of the charter now have., The
rule implements a part of the Board's
decision in the Air Freight Forwarders’
Charters Investigation, Docket 23287,
contained in Opinion and Order 77-7-25,
adopted July 8, 1977.

DATES: Effective: September 11, 1977.
Adopted: July 8, 19717.

FOR FURTHER INFORMATION CON-
TACT:

.Stephen Babcock, Rules Division, Of-
fice of the General Counsel, Civil Aero-
nautics Board, 1825 Connecticut Ave-
nue, NW. Washington, D.C. 20428,
202-673-5442.

Accordingly, the Board hereby revises
paragraph (b) (3) of § 207.11 of its Eco-
nomic Regulations (14 CFR 207.11(b)
(3)) to read as follows:

§207.11 Charter flight limitations.

(b) L

(3) By an air freight forwarder or in-
ternational air freight forwarder holding
a currently effective operating authori-
zation under Part 296 of this subchapter;
by & person authorized by the Board to
transport by air used household goods
of personnel of the Department of De-
fense; with respect to flights from the
United States in foreign air transporta-
tion, by a forelgn air freight forwarder
holding a currently effective permit is-
sued by the Board under section 402 of
the Act; and, with respect to flights to
the United States in foreign air trans-
portation, by any foreign air freight
forwarder.

- » . - -
(Secs. 101(3), 204, 401, and 416 of the Fed-
eral Aviation Act of 1658, as amended, 72
Stat. 737, 743, 754 (ns smended), and 771;
49 US.C. 1301(3), 1324, 1371 and 1386).)

By the Civil Aeronautics Board.

| PayLris T. KAYLOR,
Secretary.

| FR Doc.77-20438 Filed 7-15-77;8:45 am|
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|Regulation ER-1000, Amdt. 10}

PART 208—TERMS, CONDITIONS AND
LIMITATIONS OF CERTIFICATES TO EN-
GAGE IN SUPPLEMENTAL AIR TRANS-
PORTATION

Charters by Air Freight Forwarders

AGENCY: Civil Aeronautics Board.
ACTION: Final rule.

SUMMARY: This final rule amends the
Board's regulations governing charters
by certificated supplemental air carriers

by eliminating the requirement of prior
consent, for inbound-U.S. charters to
forelgn air freight forwarders, which
U.S. flag air carriers operating scheduled
service over the route of the charter now
have. The rule implements a part of the
Board’s decision in the Air Freight For-
warders’ Charters Investigation, Docket
23287, contained in Opinfon and Order
77-7-25, adopted July 8, 1977.

DATES: Effective: September 11, 1877.
Adopted: July 8, 1977.

FOR FURTHER INFORMATION CON-
TACT:

Stephen Babcock, Rules Division,

Office of the General Counsel, Civil

Aeronautics Board, 1825 Connecticut

Avenue, N.W., Washington, D.C. 20428,

202-873-5442.

Accordingly, the Board hereby revises
paragraph (b)(3) of § 208.6 of its Eco-
nomic Regulations (14 CFR 208.6(b)
(3)) to read as follows:

§ 208.6 Charter flight limitations.

(b) L

(3) By an air freight forwarder or in-
ternational air freight forwarder hold-
ing a currently effective operating au-
thorization under Part 296 of this sub-
chapter; by a person suthorized by the
Board to transport by air used house-
hold goods of personnel of the Depart-
ment of Defense; with respect to flights
from the United States in foreign air
transportation, by a foreign air freight
forwarder holding a currently effective
permit issued by the Board under sec-
tion 402 of the Act; and, with respect to
flights to the United States in foreign
air transportation, by any foreign air
freight forwarder.

» - » » -
(Secs. 101(3), 204, 401, and 416 of the Fed-
eral Aviation Act of 1058, as amended, 72
Stat. 737, 743, 754 (as amended), and 771; 49
US.C, 1301(3), 1824, 1371 and 1380).)

By the Civil Aeronautics Board.

PayLLis T. KAYLOR,
Secretary.

[PR Doc.77-20437 Filed 7-15-77;8:45 am|
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|Regulation ER-1010, Amdt, 20]

PART 212—CHARTER TRIPS BY FOREIGN
AIR CARRIERS

Charters by Air Freight Forwarders
AGENCY: Civil Aeronautics Board.
ACTION: Final rule.

SUMMARY: This final rule amends the
Board's regulations governing charters by
foreign route air carriers by eliminating
the requirement of prior consent, for
inbound-U.S. charters to foreign air
freight forwarders, which U.S.-flag air
carriers operating scheduled service over
the route of the charter now have. The
rule implements a part of the Board's
declision in the Air Freight Forwarders'
Charters Investigation, Docket 23287,
contained in Opinion and Order 77-7-25,
adopted July 8, 1977.

DATES: Effective: September 11, 1877.
Adopted: July 8, 1977.

FOR FURTHER INFORMATION CON-
TACT:

Stephen Babcock, Rules Division, Office

of the General Counsel, Civil Aeronau-

tics Board, 1825 Connecticut Avenue

NW., Washington, D.C, 20428. 202-673-

5442,

Accordingly, the Board hereby revised
paragraph (a)(3) of §2128 of the
Board's Economic Regulations (14 CFR
212.8(a) (3)) toread as follows:

§2128 Charter flight limitations.
- » - . »

(a) » » .

(3) By an air freight forwarder or in-
ternational air freight forwarder holding
& currently effective operating authoriza-
tion under Part 296 of this subchapter;
by a person authorized by the Board to
transport by air used household goods
of personnel of the Department of De-
fense; with respect to flights from the
United States In foreign air transporta-
tion, by & foreign air freight forwarder
holding & currently effective permit is-
sued by the Board under section 402 of
the Act; and, with respect to flights to
the United States in foreign air transpor-
tation, by any foreign air freight for-
warder.

. - - » »

(Secs. 101(3), 204, 402 and 418 of the Federal
Avintion Act of 1858, as amended, 72 Stat.
787, 743, 757 and 771 49 USC. 1301(3),
1324, 1372 and 1386) )

By the Civil Aeronautics Board.

Prayirs T, KAYLOR,
Secretary.

| FR Doc,77-20438 Filed 7-15-77;8:45 am |

[Reg. ER-1012, Amdt. 59; Docket 20387|

PART 288—EXEMPTION OF AIR CARRIERS
FOR MILITARY TRANSPORTATION

Fuel Surcharge Rates
AGENCY: Civil Aeronautics Board.
ACTION: Final rule.

SUMMARY: This final rule amends the
fuel surcharge rates (ER-989, March T,

FEDERAL
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1977) applicable to the interim final
minimum military charter rates (ER-
962, July 27, 1976) for foreign and over-
seas air transportation services per-
formed for the Department of Defense
(DOD) and procured by the Military
Afrlift Command (MAC). The basis for
issuing this surcharge amendment is the
increase in average fuel price for the
participating MAC carriers by 1.12 cents
per gallon—{rom 40.58 cents per gallon
reflected in the currently effective fuel
surcharge rate to the currently reported
average price of 41.70 cents per gallon.

DATES: Adopted: July 12, 1977. Effec-
tive: July 12,1977,

FOR FURTHER INFORMATION CON-
TACT:

Leonard S. Friedman, Postal and Mili-
tary Rates Section, Bureau of Eco-
nomics, Civil Aeronautics Board, 1825
Connecticut Avenue, NW., Washing-
ton, D.C. 20428, 202-673-5368.

SUPPLEMENTARY INFORMATION:
In accordance with established proce-
dure and methodology, the Board has
completed its monthly review of fuel
prices reported on CAB. Form 41,
Schedule P-12(a) for foreign and over-
seas MAC air transportation services
for the month of May 1977, and is
amending the surcharge -provisions in
Part 288 of its Economic Regulations (14
CFR Part 288) applicable to the rates es-
tablished for those services.!' The basis
for issuing this surcharge amendment is
the increase in average fuel price for the
participating MAC carriers by 1.12 cents
per gallon—from 40.58 cents per gallon
reflected in the currently effective fuel
surcharge rate * to the currently reported
average price of 41.70 cents per gallon.

The Appendix*® sets forth the results
of the surcharge rate computation for
the reported fuel price changes for com-
mercial and military fuels consumed in
military charter service for the month of
May 1977, as reported on Schedule P-
12(a), and the rate impact for the
changes in current average fuel prices
from those reflected in the base rates,
Accordingly, we will revise the fuel sur-
charge rates effective July 12, 1977, to
increase the long-range Category B and
Category A rate from 2.72 to 3.96 percent.

In view of the continuing need for a
fuel surcharge to the minimum rates set
forth in Part 288, we find good cause
exists to make these amendments effec-
tive on less than thirty (30) days' notice.

In conslderation of the foregoing, the
Board amends Part 288 of its Economic
Regulations (14 CFR Part 288) effective
July 12, 1977, as follows:

1. Amend § 288.7 in paragraph (a) by
amending the third proviso following the
table and in paragraph (d) by amending
the proviso to subparagraph (1) and (2)
to read:

! ER-902, effective July 27, 1076,
* ER-089, effective March 7, 1977,

* Appendix filed as part of the original doc~
ument.,

REGISTER, VOL. 42, NO, 137—MONDAY, JULY

§ 288.7 Reasonable level of compensy.
tion.
- - - . »

(@) * * *: Provided, however, That
effective July 12, 1977, the total minimum
compensation pursuant to the rates set
forth in subparagraph (1) above for 1)
services performed with regular jet,
wide-bodied jet, and DC-8F-61/63 air-
craft, (ii) Pacific interisland services
performed with B-727 aireraft, and (i)
all other services performed with B-727
aircraft shall be increased by surcharges
of 3.96 percent, 3.57 percent, and 3.57
percent, respectively.'

» - » . .
fd) For Category A transporta-
tion* **
(1) o%8
(2) .- '

Provided, That effective July 12, 1977, the
total minimum compensation pursuant
to the rates specified in subparagraphs
(1) and (2) of this paragraph shall be in-
creased by a surcharge of 3.96 percent

» - - - »
(Secs. 204, 403, 416, Federal Aviation Act of
1958, ns amended; 72 Stat. 743, 758, 771, as
amended (49 U.S.C. 1324, 1873, 1388) )

By the Civil Aeronautics Board.

, Pavius T. KavLor,
Secretary.

| FR Doc¢.77-20535 Filed 7-16-77:8:45 am|

[Regulation ER-1011, Amdt. 3|

PART 296—CLASSIFICATION AND EX.
EMPTION OF AIR FREIGHT FORWARD-
ERS, AND COOPERATIVE SHIPPERS
ASSOCIATIONS

Charters by Air Freight Forwarders
AGENCY : Civil Aeronautics Board.
ACTION: Final rule.

SUMMARY: This rule amends the
Board’s regulations governing air freight
forwarders by eliminating the require-
ment that international air freight for-
warders must obtain the prior consent of
all U.S.-flag afr carriers operating sched-
uled service on a particular route before
chartering an aircraft for a flight over
the same route, The rule being amended
applied to all charters by invemaliongl
air freight forwarders In foreign air
transportation. This amendment imple-
ments a part of the Board’s decision in
the Air Freight Forwarders' Charters In-
vestigation, Docket 23287, contained in
Opinfon and Order 77-7-25, adopted
July 8, 1977.

DATES: Effective: September 11, 1977.
Adopted: July 8, 1977,

FOR FURTHER INFORMATION CON-
TACT:

Stephen Babcock, Rules Division, Of-
fice of the General Counsel, Civil Aero-
nautics Board, 1825 Connecticut A.\'e-
nue, N.W., Washington, D.C. 20428.
202-673-5442.

| The surcharge provisions for services r_w":
formed with B=727 aircraft will be applied ¢
all other common-rated aircraft types
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Accordingly, the Board hereby amends
Part 296 of its Economic Regulations (14
CFR Part 296) as follows:

1. Amend the Table of Contents to Part
296 by revoking and reserving the listing
for §296.41, Charter trips in overseas
and foreign air transportation over
routes of a certificated carrier.

2. Revoke and reserve § 296.41.

{Secs. 101(3), 204 and 418 of the Federal
aviation Act of 1958, as amended, 72 Stat,
737, 743 and T71; 40 U.S.C. 1301(3), 1324. and
1388) .)

By the Civil Aeronautics Board.

PryLris T. KAYLOR,
Secretary.

|FR Doo.77-20439 Filed 7-15-77.8:45 am|

SUBCHAPTER D-—SPECIAL REGULATIONS
|Regulation SPR~128, Amdt. 5; Docket No
20940)

PART 371—ADVANCE BOOKING
CHARTERS

Amendment To Allow Fee for Substitutions
AGENCY: Civil Aeronautics Board,
ACTION: Final rule.

SUMMARY: This rule amends the Ad-
vance Booking Charter rule to allow
charter operators to charge & fee of up
to 25 dollars for making substitutions for
withdrawing participants, except in the
case of charters to certain European
countries. The action was initiated by a
petition from the Charter Travel Cor-
poration.

DATES: Effective: August 14,
Adopted: July 11, 1977.

FOR FURTHER INFORMATION CON-
TACT':

Richard B. Dyson, Office of General

Counsel, Civil Aeronautics Board, 1825

Connecticut Avenue NW., Washington,

D.C. 20428, 202-673-5444.
SUPPLEMENTARY INFORMATION:
By SPDR-54, 42 FR 5367, January 28,
1877, the Board proposed to amend Part
371, Advance Booking Charters (ABQC),
to allow charter operators, when a sub-
stitute is found for a canceling partici~
pant, to charge the participant a fee to
tover administrative expenses. The pro-
posed amendment to § 371.14(a), in re-
fhonse to a petition by Charter Travel
Corporation, would add an exception to
the rule that all money must be refunded
W a canceling participant if a substitute
& found, to allow a fee of up to 25 dol-
lars 10 cover the expenses involved in the
substitution.

The reason for the proposal is that the
Present rule, by requiring charter opera-
tors to refund the entire charter price to
& withdrawing participant, amounts to
& disincentive for the operator to find
substitutes and to some extent counter-
&Cis the intent of the substitution provi-
Sion. The proposed amendment would
#xclude charters to countries of the Eu-
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ropean group for which the ABC rule
has a longer booking period (Belgium,
the Federal Republic of Germany, Fin-
land, France, Ireland, Italy, the Nether-
lands, Switzerland, and the United
Kingdom).

Comments were received from the
Board’s Office of the Consumer Advo-
cate (OCA), Charter Travel/Brendan
Tours, Gogo International, American
Travel Abroad, California Holidays, Ha-
wailan Holidays, Unitours, and Duncan
Travel Service. All of the comments gen-
erally supported the proposal to allow a
substitution fee. While some agreed that
the 25-dollar limit was reasonable,
others argued that the rule should set
no maximum on the fee, and that the
amount should be a business decision of
the charter operators. The Board does
not agree with this position. Although
the fees charged will be set forth in the
operator-participant contracts, it seems
likely that a substantial percentage of
participants do not read the provisions
carefully, dé not fully understand them,
do not adequately evaluate the possibil-
ity and the consequences of having to
withdraw from the charter, or assume
that charters are identical in this respect
and are unwilling or unable to shop for
the best terms. In these circumstances, a
measure of consumer protection, limiting
the fees to an amount that would cover
reasonable costs, is found desirable.

OCA suggested that the allowed fee
for ABC substitutions should, to avoid
consumer confusion, be consistent with
that for Travel Group Charters (14 CFR
Part 372a), which is 5 percent of the
charter price. As suggested In the pro-
posal, the Board finds a flat maximum
preferable to a percentage, since it Is
not clear that the expenses incurred in
arranging substitutions vary according
to the price of -the charter. As for chang-
ing the TGC rule to conform to this ABC
amendment, it does not appear justified
at this time. The TGC rule differs from
the ABC rule in various respects, in-
cluding the obligation of participants
to share the total cost of the charter
price. Consequently, it is by no means
clear that the TGC substitution charge
should also be changed without insti-
tuting a separate rulemaking, Whether
such a new proceeding is warranted
appears doubtful, since in terms of vol-
ume, the TGC rule has largely been
supplanted by the ABC rule.

Several commenters objected to the ex-
clusion of “European” charters from the
substitution fee allowance. The reasons
for differing rules for charters to that
Eroup of countries were discussed in some
detail in the preamble to the {ssuance of
the ABC rule, SPR-110, 41 FR 37763,
September 8, 1976, As stated in that issu-
ance, “the Board believes that, in the
interest of promoting travel and har-
mony in aviation relations with our prin-
cipal European partners, the ABC rule
should strive for international accept-
ability and commonality of charter rules
with the European countries comprising
the major charter destinations of United
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States travelers."” 41 FR 37764-5. The
proposed exclusion of European charters
from the amendment to make substitu-
tion easier was based on a judgment by
the Board that it would further these in-
terests. The Board adheres to that posi-
tion in this {ssuance.

ISSUANCE OF AMENDMENT

Accordingly, in 14 CFR Part 371, Ad-
vance Booking Charters, the Civil Aero-
nautics Board amends § 371.14(a) to read
as follows:

§371.14  Substitution for charter par-
ticipants named on filed list.

Substitutes may be arranged for
charter participants at any time pre-
ceding departure, only in accordance
with the following:

(a) The charter participant for whom
a new participant is substituted shall re-
ceive & full refund of all monies paid to
the charter operator with respect to the
charter, except that, with respect to non-
European charters, the charter operator
may reserve the right to retain an ad-
ministrative fee of not more than 25 dol-
lars for effecting the substitution.

» - . - -

(Secs. 101, 204, 401, 402, 4186, Federal Aviation
Act of 1958, as amended; 72 Stat, 737, 743,
7564, 7567, T71; 49 US.C, 1301, 1324, 1371, 1372,
1386.)

By the Civil Aeronautics Board.

PHYLLIS T. KAYLOR,
Secretary.

|FR D00, 77-20549 Flled 7-15-77:8:45 am|

SUBCHAPTER D—SPECIAL REGULATIONS

|Regulation SPR~129, Amdt. 9; Docket No.
a7145)

PART 375—NAVIGATION OF FOREIGN
g\ly“l#egmcm WITHIN THE UNITED

Transit Flights; Scheduled International Air
Service Operations

AGENCY : Civil Aeronautics Board.
ACTION: Final rule.

SUMMARY: This amendment will re-
quire that foreign carriers by air desir-
ing to operate transit flights pursuant to
the terms of the International Air Serv-
ices Transit Agreement (59 Stat. 1693)
file a Notice of such proposed transit
flights fifteen days prior to the com-
mencement of such flights, and provides
that the Board by Order of Notification
may prevent inauguration or continua-
tion of any such flights pending further
procedures for consideration of any ques-
tion which may exist as to the operation
of those flights under the Agreement.

DATES: Effective: September 10, 197%
Adopted: July 12, 1977.

FOR FURTHER INFORMATION CON-
TACT:

Peter B, Schwarzkopf, Assistant to the
General Counsel, International Affairs,
Civil Aeronautics Board, 1825 Connect-
fcut Avenue NW., Washington, D.C.
20428, 202-673-5436.

18, 1977




36816

SUPPLEMENTARY INFORMATION: In
notice of proposed rulemaking SPDR~39,’
the Board proposed amendment of Part
375 of its Special Regulations (14 CFR
Part 375) so as to revise the provisions
of section 375.45 thereof which relate to
authority for the navigation of foreign
eivil aircraft in scheduled international
air services in transit over the United
States. Section 375.45 presently grants a
blanket authorization to foreign carri-
ers, pursuant to the regulations, to per-
form transit flights in U.S. air space
pursuant to the provisions of the Inter-
national Air Services Transit Agreement
(59 Stat. 1893), subject to the advance
approval of the Administrator of the
Federal Aviation Administration for
the route proposed to be followed:
Transit flights to be performed other
than pursuant to the provisions of
the International Afr Services Tran-
sit Agreement require a special ap-
plication and issuance of & Foreign Alr-
craft Permit pursuant to the provisions
of section 375.70. The proposed amend-
ment to section 375.45 would have re-
quired a specific application and issuance
of a Forelgn Aircraft Permit, pursuant
to section 1108(b) of the Act, prior to
commencement of any transit flights in
U.S. alr space, whether or not performed
pursuant to the International Alr Serv-
fces Transit Agreement.

The Board pointed out in its rulemak-
ing notice that under the existing section
375.45 provisions, it was contemplated
that the Administrator of the Federal
Aviation Administration would exercise
the function of determining whether a
particular operation did, in fact, fall
within the scope of rights granted pur-
suant to the Intermational Air Services
Transit Agreement. However, it had re-
cently come to the Board's attention
that the Administrator construed his
function under this regulation as strictly
one of issuing safety or traffic control
approval, and that an alternative admin-
istrative avenue was required in order to
provide an orderly means for resolution
of issues as to whether particular transit
flights fall within the scope of the Inter-
national Air Services Transit Agree-
ment, or should otherwise be authorized.®

Comments in support of the proposed
rule have been filed by the Air Transport
Association on behalf of ten US. do-
mestic carriers, Pan American World
Airways, Inc., and the American Soclety
of Travel Agents. Comments opposing
the proposed rule have been filed by the
Swiss Air Transport Company, Ltd.
(Swissair), and Air Europe International,
S.A. ("Alr Europe"), a Luxembourg
carrier by air which had previously pro-
posed certain operations between Tiju-
ana, Mexico and Luxembourg, in transit
across United States air space.

I November 1, 1874, 30 FR 30263, November
6, 1974,

*The Board noted that in the usual case,
where the applioant’s home government wWas
& signatory of the International Alr Services
Transit Agreement, 1t was anticipated that
approprinte approval would be routinely
granted.
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The Department of State filed a com-~
ment which basically agrees that the
United States Government should have a
means to deal with the problem of
transit flights unauthorized by the In-
ternational Air Services Transit Agree-
ment, but suggesting that alternative
procedures be considered which would be
less burdensome on foreign carriers
legitimately exercising rights granted
pursuant to that Agreement. A comment
of the Devartment of Transportation
similarly supports any appropriate effort
by the Board to utilize procedures to pre-
vent abuse of the International Air Serv-
ices Transit Agreement, but also ex-
presses concern with the Board's imposi-
tion of an unnecessary burden upon
legitimate air transit operations,

Reply comments have been filed by the
Air Transport Association and Pan
American, emphasizing the need for con-
trol over foreign carrier transit opera-
tions, and urging the immediate adoption
of the proposed rule.

Upon consideration of the comments,
the Board finds merit in the concern ex-
pressed by the Department of State, the
Department of Transportation, and
Swissair, to the effect that the proposed
rule may constitute an unnecessary bur-
den upon legitimate transit services oper-
ated in full conformity with the Interna-
tional Afir Services Transit Agreement
and that other alternatives may provide
an equally effective solution to the prob-
Jem of questionable operations, while
minimizing the burdens imposed. The
Board retains its view, nevertheless, that
appropriate  procedures should be
adopted pursuant to which the Board
will have an opportunity to examine, and,
to the extent necessary, to withhold au-
thority for transit operations which ap-
pear to raise questions of legitimacy
under the Transit Agreement, pending
appropriate resolution of such questions.
In this connection the Board notes that
a proposed operation, allegedly under au-
thority of the Transit Agreement, might
raise questions whether such operations,
even if between two foreign points, may
be In air transportation, and hence not
authorized pursuant to the Transit
Agreement (at least in the absence of is-
suance of a section 402 permit authoriz-
ing such operations in accordance with
the requirements of the Federal Aviation
Act). It may also raise questions whether
such authority should be withheld, pur-
supant to Section 5 of Article I of the
Transit Agreement, “in any case where it
(the Board) is not satisfied that substan-
tial ownership and effective control are
vested in nationals of a contracting State,
or In case of faflure of such air trans-
port enterprise to comply with the laws
of the State (United States) over which
it operates, or to perform its obligations
under this Agreement.”

The Board has concluded, on the other
hand, that the objective of the proposed-
regulations can be achieved by requiring
a Notice of Proposed Transit Flights Pur-
suant to the International Air Services
Transit Agreement to be filed with the
Board (Director, Bureau of Operating
Rights) not less than 15 days in advance
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of the proposed commencement of ths
transit flights, accompanied by certain
minimal data which will permit the
Board to make a preliminary determina.
tion as to whether any questions exist s
to the legitimacy of the proposed opera-
tion. The Board will, therefore, revise the
proposed rule to provide for the filing of
such a Notice, and following such &
timely filing, if no questions appear to
exist, to permit the proposed operations
to be conducted without further authori-
zation from the Board. However, if on the
basis of the Notice filing the Board con-
cludes that a .question exists as to
whether (1) the proposed services are ay-
thorized pursuant to the terms of the In-
ternational Air Services Transit Agree-
ment; (2) substantial ownership and ef-
fective control are vested in nationals of
a State party to the International Air
Services Transit Agreement; (3) the pro-
posed operations will be In compliance
with the laws of the United States, the
Board's regulations, or the provisions of
of this section; or (4) the operator or its
government have performed their obliga.
tions under the International Air Serv-
ices Transit Agreement, the Board would
issue an order notifying the carrier of the
existence of such questions. Upon issu-
ance of such order of notification, the
carrier would be precluded from per-
forming such operations unless or until
the questions were reSolved by further
proceedings, the nature of which would
be determined by the Board. The notifi-
cation would, except as otherwise speci-
fied by the Board, preclude operation of
any flights which had been proposed to
be operated subsequent to the issuance of
such order of notification pending the
completion of such proceedings. The car-
rier would be authorized to commence
or recommence such transit operations
only upon issuance of a Foreign Alrcralt
Permit pursuant to the provisions of sec-
tion 1108(b) of the Act, specifically au-
thorizing the operations.”

The Board wishes to make it clear that
the intent of the revised regulation is
only to minimize the burden upon transit
operators where it appears from the face
of their Notice filing that there is no
question as to the right of such carrier
to perform the proposed transit opera-
tions pursuant to the provisions of the
International Air Services Transit Agree-
ment. The issuance of an order notify-
ing the carrier that a question exists as
to the legitimacy of the proposed opera-
tions should in no sense be considered 8
determination of such questions. Such an
order would be & determination only that
further inquiry is required to resolve the
questions which had arisen. In this con-
nection, carriers should be advised that
the burden to establish clearly the ex-
istence of rights under the International
Alr Services Transit Agreement, and the
absence of any circumstances pursuant
to which such rights might appropriately

*In the event of lssuance of such an order
of notification, the carrier’s Notice of Pro-
pesed Transit Flights would be treated as nx§
spplication for a Forelgn Alrcraft Permit au
thorizing such transit operations,
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be withheld or revoked pursuant to Sec-
tion 5 of Article I of the International
Alr Services Transit Agreement, rests
with such carriers. Therefore, it will be
escential for a carrier to include in the
advance Notice of Proposed Transit
Flights Pursuant to the International Air
gervices Transit Agreement, all data that
is necessary to remove any question as
to the legitimacy or appropriateness of
the proposed operations. The failure to
nclode sufficlent data in this respect
could be expected to lead to issuance of
an order notifying that a question exists,
gnd would invite further procedures for
recolution of such questions before such
operations would be authorized.

The material to be included in the
Notice of Proposed Transit Flights con-
stitutes the minimum which the Board
considers necessary to make the pre-
Iiminary determination as to the legiti-
macy or appropriateness of the proposed
operation, Thus, the notice will require a
statement of nationality of any direct or
indirect interest or stock ownership of
the operator or carrier providing the
services, but details need be provided
anly to the extent there exists nationality
interests other than that of the State of
Incorporation or ecitizenship. Similarly,
only such nonnational citizenship of
corporate officers or directors need be
disclosed. However, if any such nonna-
tional citizenship does exist, with re-
spect to any stock or other direct or in-
direct Interest in the operator or carrier
performing the service, or of a corporate
officer or director, the nationality and
full extent of such interest or corporate
Influence must be disclosed. Fallure to
make such full disclosure will inevitably
require the issuance of a notice of the ex-
Stence of a question, and further pro-
cedures for resolution of the question
before operations can be commenced or
tontinued. There will also be required
lo be Included in the advance Notice fil-
g copies of any advertisements or pub-
U_ccnons of the proposed service in the
United States, since, obviously, such ad-
vertisements may constitute the basis of
i holding out pursuant to which an air
tperation performed between two points
Wholly outside the United States might
constitute “air transportation” to or
from the United States, Changes in in-
formation required to be included in the
Notice, with the exception of minor
changes in schedules or routing, woula
ulso be filed.

The transit carrier may incorporate
M asingle Notice its proposals for sched-
ued service for a limited period or for
l!'!dt_-ﬁn:w duration. However, the failure
0: the Board to issue an crder notifying
the carrier that & question exists prios
tq the initial flight shall not be construed
a5 an Approval or condoning of any sub-
S€quent flight which, as noted, would re-
pre the prior specific fssuance of A
_w'e.nn Alrcraft Permit if operated at
:“3 lime subsequent to issuance of an
“rcuc-r notifying the carrier that a ques-
ere Usts. Operators of aircraft regis-
‘ered in countries not parties to the In-
‘mitional Afr Services Transit Agree-
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ment will be required to make special ap-
plication to the Board under section
376.70, and to obtain a Foreign Aircraft
Permit in advance of commencement of
the proposed flights, in accordance with
existing procedures.

We have considered the arguments of
Air Europe and Swissair that the pro-
posed regulation is inconsistent with the
provisions of the International Afr
Services Transit Agreement, and respec-
tive bilaterals in effect between the
United States and other countries. We
find such arguments to have no merit.
Apart from numerous other considera-
tions, it is sufficient to point out that
the specific right granted pursuant to
Section 5 of Article I to withhold or re-
voke the transit authority on the basis
of lack of satisfaction as to ownership
or control, or compliance with United
States laws (including the obtaining of
any authorization required pursuant to
the Federal Aviation Act, a provision
specifically set forth in the standard bi-
lateral agreement) necessarily contem-
plates that governments may require
carriers to submit sufficient data to en-
able them to determine whether the pro-
visions of the International Air Services
Transit Agreement, or Section 5 of
Article I thereof, are applicable, And we
reiterate, in contrast to the position of
Swissair, that we consider that the
burden rests upon the carrier to estab-
lish that he is entitled to any rights
which may be afforded by any applicable
international agreements,

The Department of Transportation re-
quests that the reference to approval by
the Administrator be deleted from the
regulation in order to avoid any implica~-
tion that the Administrator would ex-
ercise a function other than safety air
traflic control. We have deleted the ref-
erence as requested. However, carrlers
should be aware that the deletion does
not in any way relieve them of the re-
sponsibility for full compliance with the
Federal Air Regulations in conducting
transit, or any other operations, as
specifically set forth in section 375.22 of
the regulations. The rule provides that a
copy of the Notice of Proposed Transit
Flights be served upon the Department
of State and the Administrator of the
Federal Aviation Administration. This

will afford an opportunity for these Ex--

ecutive Departments to transmit to the
Board any relevant matters pertaining
to the proposed operation.

The rule will be made effective 60 days
after the date of its adoption. This will
provide ample opportunity for foreign
carriers conducting existing transit
operations to timely file the required No-
tice of Proposed Transit Flights 15 days
prior to the effective date of the Rule.

We have considered all other conten-
tions and have concluded that section
375.45 should be amended in the man-
ner set forth below.

In consideration of the foregoing, the
Civil Aeronautics Board hereby amends
Part 375 of the Board's Special Regula-
tions (14 CFR 375), effective September
10, 1977, as follows:
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1. Amend the Table of Contents and
the title to Subpart E by revising the
title to Subpart E to read as follows:

Subpart E—Operations Requ Specific
’.'nﬁw Authorization or lng".c

2. Amend § 375.45 to read as follows:

§ 37545 Transit flights; scheduled in-
ternational air service operations.

(a) Reguirement of notice. Scheduled
international air services proposed to be
operated pursuant to the International
Air Services Transit Agreement in transit
across the United States may not be
undertaken by foreign civil aircraft un-
less the operator' of such alreraft, and
(if other than the operator) the carrier
offering such service to the public, has,
not less than 15 days prior to the date
of commencement of such service, flled
a Notice of Proposed Transit Flights
Pursuant to the International Air Sery-
ices Transit Agreement {n accordance
with the provisions of paragraphs (b)
and (¢) below.

(b) Filing of the notice, An original
and two copies of the Notice shall be filed
with the Director, Bureau of Operating
Rights, Civil Aeronautics Board. Copies
of the Notice shall be served upon the
Department of State and the Admin-
istrator, Federal Aviation Administra-
tion. The filing date shall be the date of
actual receipt by the Board.

(c) Content of notice. A “Notice of
Proposed Transit Flights Pursuant to the
International Air Services Transit
Agreement” shall be clearly labled as
such, and as & minimum shall set forth,
with whatever detail may be necessary,
the following information:

(1) The name, country of organiza-
tion, and nationality of all ownership
and control interests, of the operator;
and, if other than the operator, of the
carrier offering the services to.the pub-
lic. If any interest (direct or indirect) in
the operator or offeror of services is held
by nationals of & country other than the
country of organization or citizenship,
the nature and extent of such interest
must be fully disclosed. If any officer or
director of the operator or carrier offer-
ing the services is a national of a coun-
try other than the country of organiza-
tion or citizenship, the position and
duties of such officer or director, and his
relevant position in relation to other
officers and directors must similarly be
fully disclosed.

(2) The State of Registration of the
aircraft proposed to be operated.

(3) A full description of the proposed
operations including the type of opera-
tions (passenger, property, mail, or com-
bination), date of commencement,
duration and frequency of flights, and
routing (including each terminal and in-
termediate point to be served),

(4) A statement as to whether or not
any advertisement or publication of the
proposed operations has been made in the

! Any perton leasing an alrcraft with crew
is considered to be an operator of such alr-
craft. See 14 CFR 218.
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United States. If there has been any ad-
vertisement or publication of the opera-
tions in the United States, copies of all
such advertisements or publications
should be included.

Any change with respect to these mat-
ters (minor changes In schedules or
routing excepted) , shall also be filed with
the Board's Bureau of Operating Rights.

(d) Authorized operations. If the op-
erator and the carrier offering services
to the public (if different from the op-
erator) have filed & “Notice of Provosed
Transit Flights Pursuant to the Inter-
national Air Services Transit Agree-
ment,” at least 15 days before the date
of commencement of the proposed op-
erations in accordance with paragravhs
(a), (b) and (¢) above, the described
operations may be commenced and per-
formed without further authorization
from the Board, unless or until the Board
issues an order notifving the operator
and/or the carrier offering the services
to the public that, considering the mat-
ters submitted In the Notice, the Board
is of the view that a question may exist
as to whether (1) the proposed services
are authorized pursuant to the terms of
the International Air Services Transit
Agreement; (2) substantial ownership
and effective control are vested in na-
tionals of a State party to the Inter-
national Alr Services Transit Agreement;
(3) the proposed operations will be in
compliance with the laws of the United
States, the Board's Regulations, or the
provisions of this section; or (4) the op-
erator or its government have performed
their obligations under the International
Alr Services Transit Agreement.

(e) Prohibited operations. If the Board
issues an order of notification as de-
scribed in paragraph (d) above, neither
the operator, nor the carrier offering the
services to the public, shall commence
the proposed operations, or, except as
may be otherwise specified in the order,
operate any flights subsequent to receipt
of the order, unless or until the Board
issues a Forelgn Aircraft Permit pur-
suant to the provisions of section 1108(b)
of the Act specificaily authorizing such
operations.

(f) Foreign Afrcraft Permit—Applica-
tion and Procedures. If the Board issues
an Order of Notification as described in
paragraph (d) above, the carriers’ Notice
of Proposed Transit Flights Pursuant to
the International Air Services Transit
Agreement shall be treated as an appli-
cation for the required Foreign Aircraft
Permit, and further procedures on such
application shall be as directed by the
Board.

(g) Short notice filing. Nothing in this
section shall be construed as preclud-
ing the filing of an application for a
Foreign Alrcraft Permit to perform
transit operations pursuant to the In-
ternational Air Services Transit Agree-
ment less than 15 days in advance of
the proposed operation; Provided: That,
no such flights shall be operated unless
or until a specific Foreign Afrcraft Per-
mit authorization has been issued by the
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(h) Nature of privilege conferred. Air
transportation is not authorized under
this section, and the burden rests upon
each operator and carrier to show that
the contemplated operations will not
constitute air transportation within the
meaning of the Federal Aviation Act. In
addition, each operator and carrier has
the burden of demonstrating that the
proposed operations are authorized pur-
suant to the International Air Services
Transit Agreement, and that the ap-
propriate authorization should not be
withheld pursuant to Section 5 of Article
I thereof. Stopovers for the convenience
or pleasure of the passengers are not
authorized under this section and stops
other than for strictly operational rea-
sons shall not be made. The consolidation
on the same aircraft of an operation
under this section with a service au-
thorized under section 402 of the Act
is not asuthorized by this section. Any
authorization or permit granted by this
section is nontransferable, and may be
withheld, revoked, suspended, with-
drawn, or cancelled by the Board, with-
out notice or hearing, if required by the
public interest. Operators of aircraft
registered in countries not parties to
the International Air Services Transit
Agreement shall make special applica-
tion to the Board under § 375.70.
(Sections 204(as) and 1108(b) of the Federal
Aviation Act of 1958, as amended, 72 Stat.
743, 798, 48 US.C. 1324, 1508.)

By the Civil Aeronautics Board:

PayLLis T. KAYLOR,
Secretary.
[FR Doc.77-205560 Filed 7-156-77.8:45 am]

Titie 16—Commercial Puc_ﬂees

CHAPTER 1I—CONSUMER PRODUCT
SAFETY COMMISSION

ART 1025—RULES OF PRACTICE FOR
ADJUDICATIVE PROCEEDINGS
Interim Rules of Practice for Adjudicative
Proceedings Under Consumer Product
Safety Act and Flammable Fabrics Act

Correction

In FR Doc. 77-17690 appearing on page
31431, in the issue for Tuesday, June 21,
1977, on page 31437, the 3rd column,
paragraph (e) should be corrected to
read as follows:
£ 1025.31 General provisions governing

discovery.

(e) Sequence and timing of discovery.
Discovery may commence at any time
after filing of the answer. Unless other-
wise provided in these Rules or by order
of the Presiding Officer, methods of dis-
covery may be used in any sequence and
the fact that a party is conducting dis-
covery, whether by deposition or other-
wise, shall not operate to delay any other
party's discovery.

» - » » -

On page 31442, §1025.48(a) should

read as follows:

§ 102548 Official docket.

(a) The official docket In adjudicatory
proceedings will be maintained in the
Office of the Secretary and will be avail-
able for public inspection during normal
working hours (8:30 am. to 5 p.m.) Mon-
day through Friday.

PART 1028—PROTECTION OF HUMAN
SUBJECTS

Issuance of Regulations

AGENCY: Consumer Product Safety
Commission.

ACTION: Final rule.

SUMMARY: This rule prescribes proce-
dures and requirements for the protec-
tion of human subjects applicable to all
Commission contracts, grants, or other
agreements supporting research or re-
lated activities In which human subjects
are involved.

The rule is intended to assure that be-
fore work is performed under such an
agreement, any risk to human subjects
has been fully evaluated and demon-
strated to be justified by the value of the
information to be gained. Also the rule
requires that the individual subjects or
their legal representatives give consent
to incurring the risk only after being
fully apprised of gll the circumstances
and of all the risks.

EFFECTIVE DATE: August 17, 1877,

FOR FURTHER INFORMATION CON-
TACT:

Albert F. Esch, M.D., Medical Direc-
tor, Consumer Product Safety Com-
mission, Washington, D.C. 20207. (301~
492-6641.)

SUPPLEMENTARY INFORMATION:
On September 2, 1976, the Consumer
Product Safety Commission published
for comment & proposed rule (41 FR
37120) to provide procedures and re-
quirements for the protection of human
subjects in research or related activities
carried out under Commission granis,
contracts, or similar agreements. Com-
ments received are addressed below.

DiscussioNn OF COMMENTS

1. A few comments pointed out that
$§ 1028.10(b) (1) and (2) of the pro-
posed rule could be read to require that
sample copies of copsent forms, Y0 be
retained by organizational commities,
must be coples of the executed consent
form. The subsections have been
changed. Only unsigned, but otherwise
complete, samples are required to be re-
tained in the committee's records. The
executed consent form may be retained
by an organization officer responsible for
administering performance of the agree-
ment.

2. One comment questioned whether
§ 1028.1(¢c), in stating that Part 1028 does
not apply to opinion surveys, question-
naires, or to solicitation of m.forrnnuok;\
about past events, might disregard 1is
to the privacy of individuals and the
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confidentiality of Information collected,
The Commission believes that privacy
and confidentiality for information col-
Jected as described in §1028.1(¢c) are
adequately protected by the terms of the
Privacy Act and the Freedom of Infor-
mation Act and the Commission rules
thereunder (16 CFR. Part 1015 and 18
CFR Part 1014 (42 FR 10491, Febru-
ary 22, 1977 respectively) ; Therefore,
no change has been made in § 1028.1(c).

3. A few comments pointed out con-
fusing language in §§ 1028.13 and 1028.14.
This language has been eliminated as
unnecessary, Other minor corrections of
errors and langusage clarifications have
been made throughout the rules in re-
sponse to the comments.

4. Almost all of the comments received
requested that the Commission accept
institutional general assurances ap-
proved by the Department of Health
Education, and Welfare under its Pro-
tection of Human Subjects Rules (45
CFR Part 46). The comments also re-
quested that no special assurance be re-
quired of an institution which has had
iis general assurance approved. The basis
of these requests was the avoidance of
unnecessary duplication of paperwork.
The Commission agrees with the com-
ments, and changes have been made ac-
cordingly to §§1028.2(f), = 1028.2(g),
1028.4, 1028.5, 1028.12, and 1028.16(b)
2,

5, One comment emphasized the bur-
den of keeping general assurances con-
tinuously updated and on file with sev-
eral government agencles and requested
that organizations not be required to
file & copy of a Department of Health,
Education, and Welfare (DHEW) -ap-
proved general assurance with the Com-
mission, The commenter apparently as-
fumed that the Commission intends to
maintain a duplicate of the entire DHEW
file of assurances; this is not the case.
The Commission believes that its sctiv-
lties which involve subjects at risk will be
relatively infrequent and will never ap-
proach the number of comparable activ-
itles sponsored by the DHEW. Therefore,
Organizations should not submit copies
and updates of DHEW-approved general
issurances to the Commission as a mat-
ter of course. Coples of current DHEW-
Ebproved assurances should only be sub-
mitted in connection with a grant or con-
tract proposal. Grantees or contractors
Wil be expected to notify the Commis-
#on of changes in DHEW-approved gen-
erel assurances only during the period
of performance of the Commission grant
0r contract. Section 10284 has been
changed to clarify this procedure,

6. One comment expressed the belief
that no third person ought to be allowed
to consent to exposure of another to non-
therapeutic risks. This comment was di-
Tected at £§ 1028.3(b) (1) and 1028.10(b)
‘U which would permit informed con-
fent, by a legally authorized representa-
tive of the subject, to the undertaking of
non-therapeutic risks when the risks are
0 outweighed by the importance of the
iInformation to be gained as to warrant
8 decision to allow the subjects to accept
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the risks. The comment also asserted
that this procedure would violate the
Constitution. The Commission has no
doubt that the procedure is constitution-
ally valid and well established in the law.
Persons who undeftake some risks to
themselves or to those for whom they are
responsible, in order to improve the safe-
ty of the rest of the community, per-
form an {rreplaceable service. The objec-
tive of the regulation is to make certain
that the risks are well defined, are
clearly justified in the circumstances,
and are considered fully by the subjects
or their legally authorized representa-
tives. No changes have been made in re-
sponse to the comment.

7. One comment suggested that sub-
mission of certifications, in connection
with proposals by organizations which
have general assurances, not be required
at the time the proposal is submitted as
normally required by §1028.11. The
comment pointed out that working con-
straints often make this deadline a diffi-
cult one to meet. The Commission be-
lieves that section 1028,11 presently con-
tains sufficient discretion for its officers,
in any particular case, to defer the due
date for submission of certifications to
any convenient date prior to award. The

ission expects that this discretion

will be exercised to avoid undue burdens

on those submitting proposals. No

%mnm have been made to section
28.11.

ComMENT BEvOoND Scorg

A comment was received from the De-
partment of Health, Education, and Wel-
fare. This comment suggested that the
Commission procedures under the Poison
Prevention Packaging Act of 1970
(PPPA), 16 CFR Part 1700, be amended
to require informed consent and institu-
tional review committee requirements
loranywsunzdataacqulredbyusoor
human subjects which fs submitted to
the Commission with a request for an
exemption under the PPPA. The Com-
mission will consider such an amend-
ment. Since such an amendment would
be beyond the scope of the proposed rule
presently under consideration, no
changes have been made in response to
this comment,

Accordingly, 16 CFR Part 1028 is es-
tablished as set forth below.

Effective date: This regulation shall
become effective August 17, 1977.

Signed at Washington, D.C., on July

19, 1977.
RicuARD E. Rarps,
Secretary, Consumer Product
Safety Commission.

Applicabllity,

Definitions.

Pollcy,

Submission of assurances.

Types of assurances.

Minimum requirements for general
ASSUraAnces,

Minimum requirements for spectal
ASSUrances.

Evaluation and dispositioo of as-
surances,

Sec.

10281
1028.2
10283
1028 4
10285
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Sec,
10289 Obligation to obtain Informed con-

sent; prohibition of exculpatory
clauses.
1028.10 Documentsation of Informed consent,
1028.11 Certification; general assurances.
1028.12 Certification; special assurances.
1028.13 Proposals iscking definite plans for
involvement of human subjects,
1028.14 Proposals submitted with the intent
of not involving human subjects,
1028.15 Evaluation and disposition of proe

posals,

1028.16 Cooperative activities,

1028,17 Organization's executive responsibil«
ity.

1028.18 Organization’s records.

1028.19 Reports. .
102820 Early termination of awards: sanc-
tions for noncompliance,

102821 Conditions.

AuTHORITY: Consumer Product Safety Act
(15 US.C. 2051-81), the Pederal
Substancea Act (15 US.(C. 1261-74), the
Flammable Fabrics Act (15 USC. 1101-
1204), the Polson Prevention Packaging Act
of 1970 (15 U.S.C. 1471-78), and the Refrig-
erator Safety Act (15 U.S.C. 1211-14).

§1028.1 Applicability.

(a) The requirements of this Part
1028 are applicable to all Consumer
Product Safety Commission contracts or
grants or other agreements supporting
research or standards or regulations or
related activities in which human sub-
jects are involved.

(b) The Commission may on occasion
by publication in the Fepenar REGISTER,
or by other appropriate means, designate
activities, including specific programs,
methods, or procedures, that n
fall within the scope of this Part 1028
or to which this Part 1028 is inapplicable.

(¢) The requirements of this Part
1028 do not apply to opinion surveys,
questionnaires, or to solicitation of in-
formation about past events.

§ 1028.2 Definitions.

(a) “Organization” means any public
or private institution or agency, includ-
ing Federal, State, and local government
agencies.

(b) “Cooperative activity” means any
activity which involves organizations in
addition to the grantee, prime contrac-
tor under the Consumer Product Safety
Act.

(c) “Subject at risk" means any in-
dividual who may he exposed to the Pos~
sibility of injury, including physical or
psychological injury, as a consequence of
participation as a subject in any re-
search, development or related activity,

(d) “Informed consent” means the
knowing consent of an individual, or a
legally authorized representative, able to
exercise free power of choice without
undue inducement or any element of
force, fraud, decelt, duress, or other form
of constraint or coercion. The basic ele-
ments of Information necessary for such
consent include:

(1) A fair explanation (including the
purpose) of the procedures to be fol-
lowed, with identification of any experi-
mental procedures.

(2) A description of any attendant
discomforts and risks reasonably to be
expected.
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(3) A description of any benefits rea-
sonably to be expected.

(4) Disclosure of any appropriate
alternative procedures that might be ad-
vantageous for the subject.

(5) An offer to answer any inquiries
concerning the procedures.

(6) Instruction that the person is free
at any time to withdraw his or her con-
sent and discontinue participation in the
project or activiy without prejudice to
the subject at risk.

(e) “Commission” means the Con-
sumer Product Safety Commission and
any officer or employee of the Consumer
Product Safety Commission to whom au-
thority has been delegated.

(f) “Approved assurance” means a
document that fulfills the requirements
of this Part 1028 and is approved by the
Commission or a document that fulfills
the requirements of 45 CFR Part 46 and
is approved by the Department of
Health, Education, and Welfare.

(g) “Certification” means the official
organizational notification to the Com-
mission in accordance with the require-
ments of this Part 1028 that a project or
activity involving human subjects at
risk has been reviewed and approved by
the organization in accordance with the
“approved assurance” on file at the
Commission or at the Department of
Health, Education, and Welfare,

(h) “Legally authorized representa-
tive” means an individual authorized
under applicable law to give consent on
behalf of a prospective subject’s par-
ticipation in the particular activity or
procedure,

(i) “Committee” means the com-
mittee of the orzanization established in
compliance with § 1208.6(b) (2) of this
Part 1028,

§ 1028.3 Policy.

(a) Safeguarding the rights and wel-
fare of subjects at risk in activities sup-
ported by the Commission is primarily
the responsibility of the organization
that has received funds from or that is
accountable to the Commission for the
support of its activity. To provide for
the adequate discharge of such responsi-
bility by the organization, the Commis-
sion's policy is that no activity involv-
ing human subjects to be supported by
the Commission shall be undertaken un-
less a committee of the organization has
reviewed and approved such activity and
the organization has submitted to the
Commission a certification of such re-
view and approval in accordance with
the requirements of this Part 1028.

(b) The committee’s review shall de-
termine whether the human subjects
will be placed at risk and, if risk is in-
volved, whether:

(1) The risks to the subjects are so -

outwelghed by the sum of the benefit to
the subjects and the importance of the
knowledge to be gained as to warrant &
decision to allow the subjects to accept
these risks.

(2) The rights and welfare of the sub-
jects will be adequately protected.

(3) Legally effective Informed consent
will be obtained by adequate and appro-
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priate methods in accordance with the
provisions of this Part 1028.

(4) The conduct of the activity will be
reviewed at timely intervals.

(5) A qualified psychologist, doctor of
medicine, or other appropriate profes-
slonal, having established emergency
medical procedures, will oversee each
test.

(¢) No grant or contract or other
agreement involving human subjects at
risk shall be made to an individual un-
less he or she is affiliated with or spon-
sored by an organization that can and
does assume responsibility for the sub-
Jects at risk involved.

§ 10284 Submission of assurances,

(a) Recipients or prospective recipi-
ents of Commission support under a
grant or contract or other agreement
involving subjects at risk shall provide
written assurance complying with the
requirements of this Part 1028. Each as-
surance shall embody:

(1) A statement of compliance with
Commission requirements for initial and
continuing guidelines, including identi-
fication of the committee and a descrip-
tion of its review procedures; or

(2) In the case of special assurances
concerned with single activities or proj-
ects, a report of initial findings of the
committee and of its proposed continuing
procedures.

(b) Such assurance shall be executed
by an individual authorized to act for
the organization and to assume on be-
half of the organization the obligations
imposed by this Part 1028.

(¢c) If an organization hes a general
assurance on file with the Department of
Health, Education, and Welfare, it need
only notify the Commission of this fact
and submit a copy of the approved gen-
eral assurance to the Commission at the
time it submits & proposal for a grant,
contract, or other agreement. Recipients
of such support must notify the Com-
mission of any changes msade to the
DHEW-approved sssurance during the
period of performance of the agreement.

§ 1028.5 Types of assurances.

(a) General assurances. A general as-
surance describes the review and imple-
mentation procedures applicable to all
Commission-supported activities con-
ducted by an organization, regardless of
the number, location, or types of its com-
ponents or fleld activities. General assur-
ances will be required from organizations
having two or more concurrent Commis-
sion-supported projects or activities in-
volving human subjects, Section 1028.6
prescribes the minimum requirements
for general assurances.

(b) Special assurances. A special as-
surance describes the review and imple-
mentation procedures applicable to a
single activity or project. A special as-
surance will not be solicited or accepted
from an organization which has an ap-
proved general assurance on file at the
Commission or at the Department of
Health, Education, and Welfare. Sec-
tion 1028.7 prescribes the minimum re-
quirements for special assurances,

Minimum requirements for
assurances,

(a) General assurances shall be sub-
mitted in the form and manner as the
Commission may require in “The Insti.
tutional Guide to CPSC’s Policy on Pro-
tection of Human Subjects,” which can
be obtained, upon request, from the
Commission.

(b) As part of its general assurance,
the organization must include imple-
menting guidelines that specifically pro-
vide for:

(1) A statement of principles that will
govern the organization in the discharge
of its responsibilities for protecting the
rights and welfare of subjects. This may
include appropriate existing codes or
déclarations, or statements formulated
by the organization itself. It is to be un-
derstood that no such principles super-
?:de Commission policy or applicable

w.
(2) A committee that will conduct
{nitial and continuing reviews in accord-
ance with the policy outlined in § 10283,
Such committee or committee structure
shall meet the following requirements:

(1) The committee must be composed
of not less than five persons with vary-
ing backgrounds to assure complete and
adequate review of activities commonly
conducted by the organization, The com-
mittee must be sufficiently qualified
through the maturity, experience, and
expertise of its members and diversity
of its membership to insure respect for
its advice and counsel for safeguarding
the rights and welfare of human sub-
jects, In addition to possessing the pro-
fessional competence necessary to review
specific activities, the committee must
be able to ascertain the acceptability of
proposals in terms of organizational
commitments and regulations, applicable
law, standards of professional conduct
and practice, and community attitudes.
The committee must therefore include
persons whose concerns are in these
areas,

(ii) The committee members shall be
identified to the Commission, by name.
earned degree (if any), position or occu-
pation and representative capacity, and
by other pertinent indications of experi-
ence such as board certification, licenses,
ete., sucient to describe each members
chief anticipated contributions to com-
mittee deliberations. Any employment or
other relationship between each com-
mittee member and the organization
shall be identified; for example, full-time
employee, part-time employee, membcr
of governing panel or board, paid con-
sultant, or unpaid consultant. Changes
in committee membership shall be re-
ported to the Commission in such form
and at such times as the Commission
may require.

(i) No committee member shall be
fnvolved in efther the initial or continu~
ing review of an activity In which he or
she has a conflicting interest, excgptmw
provide information requested by (h€
committee,

(iv) The committee shall not comisf
entirely of persons who are officers, em

§ 1028.6
e
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loyees, or agents of, or who are other-

E-La.e associated with, the organization
{apart from their membership on the
committee).

(v) The committee shall not consist
entirely of members of a single profes-
sional group.

(vl) The committee’s quorum shall be
defined and shall not be less than & ma-
Jority of the members convened to carry
cut the committee's responsibilities under
the terms of the assurance.

(3) The procedures the organization
will follow in its initial and continuing
review of proposals and activities.

(4) The procedures the committee will
follow (1) to provide advice and counsel
to activity directors and jinvestigators
with regard to the committee’s actions
and (i) to insure prompt reporting to
the committee of proposed changes in an
activity and of unanticipated problems
involving risk to subjects or others.

(5) The procedures the organization
will follow to maintain an active and
effective committee and to implement
the committee's recommendations,

(6) A statement as to how often the
committee will meet to provide for con-
tinuing review. Such review must occur
at least annually,

§1028.7 Minimum requirements for
special assurances.

(a) Special assurances shall be sub-
mitted in the form and manner pre-
scribed by paragraph (b) of this section.

(b An acceptable special assurance
shall: (1) Identify the specific grant,
contract, or developmental standard or
regulation involved by its number (if
known), its full title, and the name of
the activity or project director, principal
investigator, fellow, or other person im-
medlately responsible for the conduct of
the activity. The assurance shall be
signed by the individual members of a
committee that complies with the re-
quirements of §1028.6(b)(2) and shall
be endorsed by an appropriate organiza-
tion official.

(2) Describe the makeup of the com-
mitter and the training, experience, and
background of its members in accord-
ance with § 1028.6(b) (2) (11).

391 Describe in general terms the

risks to the subject that the committee
ftcognizes as Inherent in the activity and
D Justify the committee’s decision that
L"‘.we risks are s0 outweighed by the sum
o the benefit to the subject and the im-
Portance of the knowledge to be gained
% o warrant the committee’s decision
‘L) bermit the subject to @ccept these
‘") Describe the informed-consent
_y”m_".-c!‘xrcs to be used and attached doc-
“nentation required by § 1028.10.
245 Describe the procedures the com-
:l‘ful'.i:v will follow (D to insure prompt
“borting to the committee of any pro-
Pased changes in the activity and of any
hanticipated problems involving risks
;;.-"_-b:wt.s or others and (ii) to insure
4t any such problems are promptly
‘tParted to the Commission.
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§1028.8 Evaluation and disposition of
assurances.

(a) All assurances submitted in ac-

cordance with §§ 1028.6 and 1028.7 shall
be evaluated by the Commission through
its officers and employees and such ex-
perts or consultants as it determines to
be appropriate. The Commission's evalu-
ation shall take into consideration,
among other pertinent factors, the ade-
quacy of the proposed committee in the
light of the anticipated scope of the ap-
plicant organization’s activities and of
the types of subject populations likely
to be involved, the appropriateness of
the proposed initial and continuing re-
view procedures in the light of the prob-
able risks, and the size and complexity of
the organization.
(b) On the basis of the evaluation of
an assurance pursuant to paragraph (a)
of this section, the Commission shall
either approve the assurance, enter into
negotiations to deyvelop a more satisfac-
tory assurance, or disapprove the assur-
ance. The Commission may determine
the period during which any particular
approved assurance or class of assur-
ances shall remain effective and/or may
otherwise condition or restrict the ap-
proval. Pending completion of negotia-
tions for a general assurance, the Com-~
mission may require an organization
otherwise eligible for such an assurance
to submit special assurances.

§ 1028.9 Ohbligation to obtain informed
consent; prohibition of exculpatory
clauses.

Any organization proposing to place
any subject at risk is obligated to obtain
and document legally effective Informed
consent. No such informed consent, oral
or written, obtained under an assurance
provided pursuant to this Part 1028 shall
include any exculpatory language
through which the subject is made to
walve, or to appear to waive, any legal
rights, Including any release of the or-
ganization or its agents from liability for
negligence.

§ 1028.10 Documentation of informed
consenl.

(a) The actual procedure utilized in
obtaining legally effective Informed con-
sent and the basis for committee deter-
minations that the procedures are ade-
quate and appropriate shall be fully doc-
umented.

(b) The documentation of consent
shall employ one of the following three
forms:

(1) A written consent document em-
bodying the basic elements of informed
consent, This may be read to the subject
or to a legally authorized representative,
but in any event the subject or a legal-
ly authorized representative must be
given adequate opportunity to read it.
‘This document is to be signed by the sub-
ject or a legally authorized representa-
tive. Sample copies of the consent form
as approved by the committee are to be
retained In its records.

(2) A “short form" written consent
document indicating that the basic ele-
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ments of informed consent have been
presented orally to the subject or a
legally authorized representative. Writ-
ten summaries of what is to be sald to the
participant shall be approved by the
committee. The short form is to be
signed by the subject or a legally au-
thorized representative and by an audi-
tor witness to the oral presentation and
to the subject’'s or representative's sig-
nature. A copy of the approved summary,
annotated to show any additions, is to be
signed by the persons officially obtain-
ing the consent and by the auditor wit-
ness. Sample copies of the consent form
and of the summary as approved by the
committee are to be retained in the com-
mittee’s records,

(3) Modification of either of the pri-
mary procedures outlined in paragraph
(b) (1) and (2) of this section. Grant-
ing permission to use modified proce-
dures imposes additional responsibility
upon the review committee and the or-
ganization to establish: (1) That the risk
to any subject is minimal and (i) that
use of either of the primary procedures
for obtaining informed consent would
securely invalidate objectives of consid-
erable immediate importance. The com-
mittee’s reason for permitting the use of
modified procedures must be individually
and specifically documented in the com-
mittee’s minutes and in reports of com-
mittee actions submitted to the files of
the organization. All such modifications
should be regularly reconsidered as a
function of continuing review and as re-
quired for annual review, with documen-
tation of reaffirmation, revision, or dis-
continuation, as appropriate.

§ 1028.11 Certification; gencral assur-

ances,

(a) Timely review. Any organization
having an approved general assurance
shall indicate in each application or pro-
posal for support of activities covered by
this part that it has such an assurance
on file with the Commission, or with the
Department of Health, Education, and
Welfare. Unless the Commission pro-
vides otherwise, all proposals involy-
ing human subjects submitted by or-
ganizations having approved general
assurances must be reviewed and, when
found to involve subjects at risk, ap-
proved by the organizational committee
prior to submission to the Commis-
sion, If the Commission provides for
the performance or organizational re-
view of a pronosal after its submission to
the Commission, processing of such pro-
posal by the Commission shall under no
circumstances be completed until such
organizational review and approval has
been certified. Unless the organization
determines that human subjects are not
involved, the proposal should be appro-
priately certified in the spaces provided
on forms or one of the following certifi-
cations, as appropriate, should be typed
on the lower right-hand margin of the
page bearing the name of an official au-
thorized to sign or execute applications
or proposals for the organization:
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Human Subjects: Reviewed, not at risk,
T (Date)
Human Subjects: Reviewed, at risk, ap-
proved. ... au.
(Date)

(Signature)

(b) Proposals not certified. Proposals
‘not properly certified, or submitted as
not involving human subjects and found
by the operating agency to involve hu-
man subjects, will be returned to the or-
ganization concerned.

§ 1028.12 Certification; special assur-
ances.

(a) Organizations not having an ap-
proved general assurance must submit
for each application or proposal involy-
ing human subjects a separate special
assurance and certification of its review
and approval.

(b) Such assurance and certification
must be submitted within such time limit
as the Commission may specify. An as-
surance and certification prepared in ac-
cordance with this Part 1028 and ap-
proved by the Commission shall be con-
sidered to have met the requirement for
certification for the initial period con-
cerned. If the terms of the grant, con-
tract, or developmental standard or reg-
ulation recommend additional support
periods, certification shall be provided by
the organization with applications for
continuation or renewal of support in the
manner prescribed in § 1028.11(a).

§ 1028.13 Proposals lacking definite
plans for involvement of human sub-
jects,

Certain types of proposals are sub-
mitted with the knowledge that sub-
jects probably will be involved within
the project pericd but without definite
plans for this involvement being included
in the proposal. These include such ac-
tivities as research, pllot, or develop-
mental activities in which involvement
depends upon such things as the com-
pletion of prior studies. Such proposals
shall be reviewed and certified in the
same manner as more definitive propos-
als. The initial certification indicates or-
ganizational approval of the applications
as submitted and commits the organiza-
tion to later review of the plans when
completed. Such later review and cer-
tification to the Commission should be
completed prior to the beginning of the
budget period during which actual in-
volvement of human subjects is to begin.
Review and certification to the Commis-
sion must in any event be completed
prior to involvement of human subjects.

§ 1028.14 Proposals submitted with the
intent of not involving human sub-
jocts,

If a proposal’s intent is not to involve
human subjects, certification should not
be included with the initizl submission
of the proposal. If in such a case,
it later becomes appropriate to involve
human subjects, the activity shall be re-
viewed and approved in accordance with
the assurance of the organization prior
to the involvement of subjects. In addi-
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tion, no such activity shall be undertaken
until the organization has submitted to
the Commission (a) & certification that
the activity has been reviewed and ap-
proved in accordance with this Part 1028
and (b) a detalled description of the pro-
posed activity (including any protocol or
similar document). Also, where Commis-
sion support is provided to project grants,
contracts, or developmental standards or
regulations, subjects shall not be involved
prior to certification and organizational
receipt of the Commission's approval and,
in the case of contracts, prior to negotia-
tion and approval of an amended con-
tract description of work.

§1028.15 Evaluation and disposition of
proposals,

(a) Evaluation. Notwithstanding any
prior review, approval, and certification
by the organization, all grants, contract
proposals, and developmental standards
or regulations involving human subjects
at risk submitted to the Commission shall
be evaluated by the Commission for com-
pliance with this Part 1028 through its
officers and employees and such experts
or consultants as the Commission deems
appropriate, This evaluation may take
into account, among other pertinent fac-
tors, the apparent risks to the subjects,
the adequacy of protection against the
risks, the potential benefits of the activity
to the subjects and others, and the im-
portance of the knowledge to be gained.

(b) Disposition. On the basis of the
evaluation of an application pursuant to
paragraph (a) of this section and sub-
ject to such approval or recommendation
by, or consultation with, appropriate
councils, committees, or other bodies as
may be required by law, the Commission
shall either approve, defer for further
evaluation, or disapprove support of the
proposed activity in whole or in part,
With respect to any approved grant, con-
tract, or developmental standard or reg-
ulation, the Commission may impose con-
ditions (such as restrictions on the use
of certain procedures or subject groups,
or requiring use of specified safeguards
or informed consent procedures) when
in its judgment such conditions are nec-
essary for the protection of human
subjects,

§ 1028.16 Cooperative activities. .

(a) Responsibility., If in cooperative
activities the grantee, prime contractor,
or offeror under the Consumer Product
Safety Act obtains access to some or all
of the subjects involved through one or
more cooperating organizations, the
basic Commission policy applies and the
grantee, prime contractor, or offeror re-
mains responsible for safeguarding the
rights and welfare of the subjects.

(b} Organization with approved gen-
eral assurance. Initial and continuing
review by the organization with ap-
proved general assurance may be carried
out by one or a combination of proce-
dures:

(1) Cooperating organization with ap-
proved general assurance. If the cooper-
ating organization has on file with the

Commission or with the Department of

Health, Education, and Welfare an ap.
proved general assurance, the grantee,
prime contractor, or offeror may carry
out its own review or may request the
cooperating organization to conduct iis
own review and report to the committes
of the grantee, prime contractor, or
offeror the cooperating organization's
committee recommendations on those
aspects of the activity that concemn in-
dividuals for whom the cooperating or.
ganization has responsibility in accord-
ance with its own assurance. At its dis-
cretion, the grantee, prime contractor,
or offeror may concur with or further
restrict the recommendations of the co-
operating organization. It is the respon-
sibilitv of the grantee, prime contractor,
or offeror to maintain communication
with the committees of the cooversting
organization, The cooverating organiza-
tion, however, shall promotly notify the
grantee, prime contractor, or offeror
whenever the cooperating organization
finds the conduct of the project or activ-
::)v within its purview to be unsatisfac-

Y.

(2) Cooverating organization with no
aporoved general assurance, If the co-
operating organization does not have an
aporoved general assurance, a general or
special assurance to the Commission
mav be nevotiated that. if aboroved. will
permit the srantee. prime contractor, or
offeror to follow the procedure outlined
in paragranh (b) (1) of this section.

(3) Interorganizational joint review.
The grantee, prime contractor, or offeror
mayv wish to develop an agreement with
cooperating organizations, Representa-
tives of cooperating organizations may
be avpointed as ad hoec members of the
existing review committee of the grantee,
prime contractor, or offeror; appoint-
ments for extended periods may be
made if cooperation is on a frequent or
continuing basis, such as between &
medical school and a group of affiliated
hospitals. All such cooperative arrange-
ments must be approved by the Commis-
slon as part of & general assurance or as
an amendment to a general assurance.

(¢) Organization with approved spe-
cial assurance—(1)  Responsibility.
While responsibility for initial and con-
tinuing review necessarily lles with the
grantee, prime contractor, or offeror
with approved special assurance, the
Commission will also require approved
assurances from those cooperating or-
ganizations having immediate respon-
sibility for subjects.

(2) Cooperating organization with ap-
proved special assurance. If the cooper-
ating organization has on file with the
Commission an approved special assur-
ance, the grantee, prime contractor, or
offeror shall request the cooperating or-
ganization to conduct its own review o{
those aspects of the project or ncuv'm
that will involve human subjects 10T
which it has responsibility. The request
shall be in writing and should provide
for direct notification of the committee
of the grantee, prime contractor, or Of-'
feror in the event that the cooperating
organization finds the conduct of the
activity to be unsatisfactory.
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(3) Cooperating organization with no
approved special assurance, If the co-
operating organization does not have an
approved special assurance on file with
the Commission, it must submit to the
Commission a general or special assur-
ance that will be determined by the Com-~
mission to comply with the provisions of
this Part 1028.

£1028.17 Organization’s executive re-
sponsibility.

Specific executive functions to be con-
ducted by the organization include policy
development, policy promulgation, and
continuing indoctrination of personnel.
Appropriate administrative assistance
and support shall be provided for the
committee's functions. Implementation
of the committee's recommendations
through appropriate administrative ac-
tion and follow-up is a condition of Com-
mission approval of an assurance. Com-
mittee approvals, favorable actions, and
recommendations are subject to review
and disapproval or further restriction by
the organization. Committee disapprov-
als; restrictions, or conditions cannot be
rescinded or removed except by action of
a committee described in the assurance
spproved by the Commission.

§1028.18 Organization's records.

Coples of all documents presented or
required for initial and continuing re-
view by the organization’s review com-
mittee (such as committee minutes, rec-
ords of subjects’ consent, transmittals on
sctions, instructions, and reports of con-
ditlons resulting from committee deliber-
ations addressed to the activity director)
are to be retained by the organization,
subject to the terms and conditions of
grant, contractor, and development
awards.

§1028.19 Reports.

Each organization with an approved
assurance shall provide the Commission
with such reports and other information
as the Commission may require.

§1028.20 Early termination of awards;
sanctions for noncompliance.

(&} If in the judgment of the Commis-
8ion, an organization has failed to com-
ply with the terms of this Part 1028 with
respect to a particular Commission grant,
tontract, or developmental standard or
regulation, the Commission may require
that said grant, contract, or standard or
regulation be terminated of suspended in
We manner preserfbed in applicable
Brant or procurement regulations,

(b) If in the judgment of the Commis-
§lon, an organization has failed material-
¥ to discharge its responsibility for the
Protection of the rights and welfare of
subjects in it care, the Commission may,
ipon reasonable notice to the organiza-
Hon of the basis for its judgment and
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after providing the organization with an
opportunity for an informal conference,

te the organization's eligibility
to receive further Commission support,
subject to the provisions of this Part
1028. Such Ineligibility shall continue un-
til it is shown to the Commission’s satis-
faction that the reasons therefor no
longer exist.

(¢) If in the judgment of the Commis-
slon, an individual, who Is serving in the
capacity of principal investigator, pro-
gram director, or other position having
responsibility for the scientific and tech-
nical direction of an activity, has failed
materially to discharge his or her respon-
sibilities for the protection of the rights
and welfare of human subjects in his or
her care, the Commission may, upon rea-
sonable notice to the individual-and to
any organization whose grant, contract,
or developmental standard or regulation
may be involved, and after providing the
individual and the organization with an
opportunity for an informal conference,
terminate the individual's eligibility to
serve In such capacity with respect to any
activity subject to the provisions of this
Part 1028. Such ineligibility shall con-
tinue until it is shown to the Commis-
sion's satisfaction that the reasons there~-
for no longer exist.

§ 1028.21 Conditions.

The Commission may with respect to
any grant, contract, or developmental
standard impose additional conditions
prior to or at the time of any award
when In its judgment such conditions
are necesary for the protection of
human subjects.

[FR Doc.77-20480 Flled 7-15-77;8:45 am|

SUBCHAPTER C—FEDERAL HAZARDOUS
SUBSTANCE ACT REGULATIONS
PART 1500-—HAZARDOUS SUBSTANCES
AND ARTICLES; ADMINISTRATIVE AND
ENFORCEMENT REGULATIONS

PART 1511—REQUIREMENTS FOR
PACIFIERS

Banning of Hazardous Articles and
Establishment of Safety Requirements

Correction

-In FR Doc. 18778 appearing on page
33276 in the issue of Thursday, June 30,
1977, the effective dates appearing on
page 33279 should read, “February 26.
1978.” )

Section 1500.18(a) (8) should read as
follows:

§ 1500.18 Banned toys and other banned
articles intended for use by children.
- - - » -

(8) Any pacifier that does not meet
the requirements of 16 CFR Part 1511
and that is Introduced into interstate
commerce after February 26, 1978,
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Title 29—Labor

CHAPTER XXV—PENSION AND WELFARE
BENEFIT PROGRAMS
SUBCHA —EM
INCOME SECURITY ACT OF 1074 "
PART 2550—RULES AND REGULATIONS
FOR FIDUCIARY RESPONSIBILITY

Exemptions for the Provision of Services or
Office Space to Employee Benefit Plans,
the Investment of Plan Assets in Bank
Deposits, the Provision of Bank Ancillary
Services to Plans, and the Transitional
Rule for the Provision of Services to
Plans

Correction

In FR Doc. 77-17885, appearing at
page 32389 in the issue of Friday, June
24, 1977, make the following changes:

1. On page 32392, first column, the 14th
line of § 2550.408b-4(a) should read, "or
§2550.408b-4(b) (2) are met. Section™
and the 11th from bottom line of
£ 2550.408b-4(a) should read, “tion 404,
or other provisions of law which'.

2. On page 32392, third column, the
first word in the 22nd line, now reading
“half”, should read “behalf”.

3. On page 32393, third column, the
first line should read, “Act are met, a
person serving as a fiduciary”.

4. On page 32394, second column, the
second line should read “of section 414
(c) (4) of the Act.”

Title 47—Telecommunication

CHAPTER |I—FEDERAL
COMMUNICATIONS COMMISSION

|FCO 77-478)
REREGULATION OF RADIO AND
TELEVISION BROADCASTING

AGENCY: Federal Communications
Commission.

ACTION: Order. .

SUMMARY: As a result of continuing
study of reregulation of broadcasting,
rules for broadcast stations are amended
to update certain rules, delete parts of
others that are no longer necessary, and
make corrections and editorial revisions
for clarity.

DATES: Effective July 18, 1977.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CON-
TACT:

Philip 8. Cross, Broadcast Bureau,
(202) 632-9660.

SUPPLEMENTARY INFORMATION:
Adopted: July 1, 1977,
Released: July 15, 1977,

1. As a result of its continuing study
concerning the reregulation of broad-
casting, the Commission has under con-
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sideration the matter of amending cer-
tain provisions in Parts 1, 73 and 74 of
its Rules and Regulations. The amend-
ments in this seventeenth reregulation
Order will undate certain rules, delete
parts of others which are no longer nec-
essary, and make corrections and re-
visions where indicated.

2. Section 1.531(a) of our Rules and
Regulations provides in vertinent part
that “Formal” aoolication means any
request for authorization where an FCC
form for such request is prescribed. The
prescriotion of an FCC form includes
the imolied requirement that the form
used must be the nrover one and not an
obsolete one. Applications filed on obso-
lete FCC forms can be wasteful of time
and work effort by both an aonlicant
and the Commission. To stress the im-
portance of avoiding obsolete forms,
§ 1.531 will be amended to add an ex-
press provision where it is now imnlied
that the proper edition of the prescribed
form must be used, and that formal av-
plications on obsolete forms are subject
to the provisions of § 1.565 conceming
acceptance of avolications and § 1.566
concerning defective annlications.

3. Note 1 to § 1.573 (Part 1) concern-
ing “Processing of FM and noncommer-
cial educational FM broadcast applica-
tions"” contains certain allocation stand-
ards, ie., "“Objectionable interference,”
“Directional antenna” and “Maximum
and minimum facilities for stations on
noncommercial educational FM chan-
nels,” which, properly, should be in-
cluded in Part 73, Subnart C, “Noncom-
mercial educational FM broadcast sta-
tions." Also, the inclusion should reduce
the number of inquiries to the Commis-
sion about where the allocation stand-
ards for noncommercial educational FM
stations are located. The above-refer-
enced allocation standards should be
added to § 73.504 of Subpart C, Part 73.
However, the headnote and the fext of
§ 73.504 already contain a number of
varied subjects which would be better
organized in separate sections. Accord-
ingly, § 73.504 will be amended into sepa-
rate sections with the headnotes and
series numbers conformed to those In
Subpart B for commercial FM stations,
and the above-referenced allocation
standards will be added as §§ 73.509, 73.-
510 and 73.511. None of the substantive
provisions is changed. Note 1 to § 1.573
contains certain restrictions pending
further consideration of issues in Docket
No. 14185 (now terminated, but whic
dealt with the general revision of FM
Broadcast Rules and Regulations). Those
issues are now under consideration in
Docket No, 20735. Note 1 will be amended
to include the reference to Docket No.
20735,

4. In §73.187, subparagraph (a)(1)
imposes certain signal radiation restric-
tions on Class II stations under some
circumstances, The restrictions on radia-
tion occur during the two hours after
local sunrise and the two hours before
local sunset. These periods of restricted
operation are generally referred to in
Commission documents and within the
broadcast industry as “critical hours:"
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however, this term is not defined or ex-
plained within the rules for AM broad-
cast stations. A new § 73.13 is being added
to define “critical hours" as follows:

The term “critical hours” means the two
hour perfod immediately following local sun-
rise and the two hour period Immedintely
preceding local sunset,

The term “critical hours” is also being
included in § 73.187(a) for clarification.

5. Existing § 73.40(b) (4) includes a
reference to § 73.39; however, that sec-
tion was deleted from the rules and re-
placed by § 73.1215 by the Order adopted
August 24, 1976 (FCC 76-789). Editorial
correction is being made In § 73.40(b) (4)
to substitute the reference to § 73.1215.

6. The existing rules for AM stations
have four sections covering procedures
for modifications of existing transmitting
equipment (§73.43: Changes in equip-
ment; authority for, §73.44: Other
changes in equipment, §73.61: New
equipment; restrictions, §73.62: Auto-
matic frequency control equipment; au-
thorization required). The FM and TV
services each has single rule sections con-
taining the procedural instructions for
licenses to follow in obtaining authority,
when necessary, to make certain modifi-
cations in the transmitting equipment.
To conform the AM rules to the FM and
TV rules, and to simplify and clarify the
procedural requirements for making cer-
tain station changes, the existing §§ 73.-
43, 73.44, 73.61 and 73.62 are being deleted
and replaced by a new §73.43 titled
“Changes in equipment and antenna sys-
tem,” similar to §§ 73.257 and 73.557 for
FM stations and § 73.639 for TV stations.
With this Order we are also simplifying
authorization procedures which stations
may use to install precision frequency
control systems in existing transmitters.
Precision frequency control systems to
maintain the radiated carrier frequency
to a high degree of accuracy and stability
are becoming more frequently used
within the broadcast industry. Under ex-
{sting rules, a licensee must file a formal
application for a construction permit to
make any changes in the frequency con-
trol portions of the transmitter, and then
subsequently file a notice of equipment
tests and applications for program tests
and a new station license. We believe
that such & procedure now serves no use-
ful purpose when a precision frequency
control system is to be used, and there-
fore an informal application procedure
15 being provided both In the new § 7343
being adopted for AM stations and also
by amendments in §§ 73.257, 73.557 and
73.639 for FM, NCE-FM and TV stations,

7. In £ 73.45 of the rules for AM sta-
tions, the headnote title “Radiating sys~
tem" s being editorially changed to
“Antenna system" to establish con-
sistency of terminology with parallel rule
sections for the FM and TV services, and
with other sections of the AM station
rules,

8. In an Order adopted May 25, 1876
(FCC 76-487) the Commission deleted
the requirement in §73.54 (AM) that
devices used to dissipate radio frequency
energy for restricting radiation be lo-
cated at the same point in the circuit at
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which the antenna input current 5
measured. Section 73.51(b)(3) concern-
ing the procedures for determining an-
tenna input power also specifies that the
input power shail be determined at the
input terminals of the dissipative net-
work. Since §73.51(b)(3) is no longer
consistent with the rule §7354 as
amended in May 1976, the editorial cor-
rections required are being made in thig
Order by deleting the requirement that
the antenna input power must be meas-
ured at the input terminals of the dissi-
pative network.

9. Sections 73.56, 73.253, 73.553, and
73.691 contain the renulrements that AM,
FM, NCE-FM and TV stations have type
approved (aural) modulation monitors
installed and in operating condition,
There is 2 note at the end of paragraph
(a) in each of these sections stating that
type approved modulation monitors are
included in the Commission's “Radio
Equipment List,” a published list of
equipment acceptable for licensing pre-
pared by the Office of the Chief Engineer,
Broadcast modulation monitors, antenna
monitors, and certain other type ap-
proved equipment are no longer being
included in the published list. Therefore,
the note in the rule sections is now in-
correct and is being deleted from the
rules.

10. On April 5, 1972, the Commission
adopted amendments to Section 73.55
of the rules for AM stations limiting the
use of positive modulation to peaks not
exceeding 125% (FCC 72-327, Docket No.
18857). In the Report and Order it was
pointed out that not all existing station
modulation monitors had a sufficient
range to indicate positive peak modula-
tion to or exceeding 125%, and that pend-
ing the availability of type approved
monitors for observing positive modu-
lation to 125%, licensees may use other
means such as an oscilloscope or com-
posite device to Insure proper modu-
lation levels when positive modulation
exceeded the range of their monitors.
Type approved modulation monitors
capable of indicating positive modula-
tion peak levels of 1259 or greater are
now readily available, and therefore the
use of composite devices or equipment
other than type approved modulation
monitors is no longer necessary. AM
stations that elect to use asymmetric
modulation with positive peaks exceed-
ing 100% should have type approved
modulation monitors capable of indi-
cating the peak positive modulation
levels transmitted, In conformity with
the Report and Order in Docket 18857,
we are amending § 73.56 of the rules t0
include the provision that the modula-
tion monitor in use be capable of insur-
ing that positive peak modulation Jevels
of 125% are not exceeded. This does not
mean that stations are required to re-
place an existing modulation monitor it
the positive peak modulation levels
transmitted do not exceed the peak indi-
cation range of their existing monitors.
However, under the provisions of the
Report and Order in Docket 18857, sta-
tions electing to use modulation Wwith
positive peaks to 125% must have modu-
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lation monitors capable of Indicating
peaks to that level in use by November 1,
1977.

11. Sections 7398 (AM), 73.288(a)
(FM). 73.587(a) (NCE-FM) and 73.675
(a) (TV) concerning “Operation during
emergency” confain lansuage which in-
dicates incorrectly that emergency
weather warnings and other emergency
information may be transmitted only if
necessary to safety of life and proverty
in certain specified types of situations.
The language indicating such a limita-
tion on the broadcast of emergency in-
formation will be removed. Special pro-
visions do apply with respect to point-to-
point messages, Emergency Broadcast
System operations and use by an AM
station of its full daytime facilities dur-
ing nighttime hours.

12. A number of stations holding Pre-
sunrise Service Authorizations are re-
stricted to operation with antenna input
powers substantially below the normal
davtime power authorized. The rules for
indicating instruments (see §§ 73.58 and
73.1215) reoujre that the meters used in
the transmission system will have nor-
ma! indications falling within the upper
80 percent or 66.7 percent of the scale
range, depending on the type of meter
used. This requirement is included in the
rules to assure that instruments will pro-
vide a certain standard of accuracy for
determination of station operating power
and antenna performance. For those sta-
tions operating under a Presunrise Serv-
ice Authorization at low powers, the in-
dications on the transmitter meters or
other instruments may fall well below
the normally sacceptable scale ranges. We
do not belfeve that it would either be de-
sirable or practical to have a second set
of meters for use only during presunrise
operations when low power s used. How-
ever, we do require that stations have
radio frequency antenna or common
point ammeters for determining the op-
erating power during operation under
PSA’s with the required scale ranges, We
are therefore amending paragraph (h)
of £73.99 that contains certain exemp-
tions for PSA operations to include an
additional exemption of certain indi-
taling instrument requirements. We
have also been advised that in some cases
it Is impractical to obtain satisfactory
Operation of a directional antenna moni-
. for when the PSA power is significantly
lower than the nominal station operat-
ing power, In such cases we have sdvised
licensees to obtain monitor readings by
Using an unmodulated carrier at the au-
thorized daytime power Iimmediately
prior to reducing power to commence
Presunrise program operations. This pro-
tedure is also being incorporated into
the amended paragraph (h) of § 73.98.

13. In the First Report and Order
sdopted on December 21, 1976 (FCC 76—
1174, Docket 20403) establishing rules
for the use of automatic transmission
Bstems at certain AM and all FM sta-
Hons, paragraph 26 contained & discus-
£0n of the use of the indirect method
of power determination by FM stations
ind also by AM stations whenever the
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direct method could not be used. The
adopted rules Included in the Appendix
B of the First Report and Order estab-
lished the indirect method of power de-
termination for FM stations using ATS,
but inadvertently omitted that method
for AM stations, Since it was clearly in-
tended that all AM stations, including
those using- ATS, could use the indirect
method of power determination under
the specific circumstances given in rule
§ 73.51(d), subparagranh (b)(1) of
§73.142 is belng modified by this Order
to specifically include the indirect meth-
od of power determination as part of
the AM automatic transmission system
operating procedures.

14. Section 73.151 of the rules for AM
stations describes the procedures for
making and analyzing field strength
measurements to establish the perform-
ance of directional antenna systems.
Portions of subparagraph (a) (2) of that
section include references to the station’s
“phase monitor,” and to readings from
& “thermoammeter.” Since January,
1973, with the adoption of the Report
and Order terminating Docket 18471, the
term “antenna monitor” is used through-
out the technical standards rules in lfeu
of “phase monitor.” Further, numerous
amendments in the rules during the past
several years have provided for the use
of modern electronic devices other than
thermoammeters for measuring radio
frequency current in antenna circuits.
It is therefore appropriate that edito-
rial changes be made in § 73.151 to de-
lete the terms “phase monitor” and
“thermoammeter."

15. In an Order adopted August 24,
1976 (FCC 76-789), thé various rules
for AM, FM and TV station indicating
instruments were rearranged and
brought up to date with present day
broadcast technology. Parallel changes
in the rules for noncommercial educa-
tional FM broadcast stations were inad-
vertently omitted from that Order. We
are, therefore, at this time, amending
the NCE-FM rule Section 73.558 to con-
form to the provisions of the amended
§ 73.258 applicable to commercial FM
stations, with appropriate exceptions for
the educational FM stations licensed to
operate with transmitter output power
of 10 watts or less. This amendment
makes no changes in the requirements
or procedures for use of transmission
system indicating instruments, but only
establishes uniformity of rule format
and text for all of the broadcast serv-
ices. Indicating instrument specifications
for all broadcast services are included in
a single rule, § 73.1215,

16. Section 73.600 concerning “Re-
tention of audio recordings™ should be
redesignated as § 73.591, The rule re-
quires each licensee of & noncommer-
cial educational FM broadcast station
which receives assistance pursuant to
Section IV of the Communications Act of
1934, as amended, to retain an sudio re-
cording of any public affairs program in
which an issue of public importance is
discussed. The section number assigned
§ 73.600, Is in the television series (600)
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and, accordingly, carried in the Table of
Contents of Subpart E, “Television
Broadcast Stations.” The section num-
ber should be in the 500 series, Subpart
C, "“Noncommercial Educational FM
Broadcast Stations.” Section 73.600 will
be redesignated as 73.591 (not now used).

17. In an Order adopted November 186,
1976 (FCC 76-1062), the Commission
amended the rules for FM and NCE-FM
stations regarding the establishment of
the efficiency factor “F" of the transmit-
ter in use for determining the station
oneratine power by the indirect method.
(Overating power is determined by the
indirect method by ealculating the prod-
uct of the plate voltage and plate cur-
rent of the transmitter final amplifier
stace, and an efficiency factor, F.) Prior
to the rule amendments, licensees were
required to use an efliciency factor F,
determined by the manufacturer at the
time the transmitter was initiallv de-
siened and tested for type accentance,
although for a number of reasons. the
value of F thus established may he high-
ly inaccurate. The FM and NCE-FM
rule amendments of November 1976 per-
mit licensees to use any more recent
measurements for determining the ef-
ficiency factor ¥ used to calculate and
maintain the overating power of the
station. In thiz Order we are amending
the rules for TV siations so that their
licensees may also have alternative
means of determinine the efficlency fac-
tor of the aural TV transmitter used for
maintaining the operating power by the
indirect method. The amendments of
Section 73 689 as shown in the Aovpendix,
are varallel to the previous amendments
to Sections 73247 and 73.567 for FM
and NTE-FM stations.

18. Existing subparaeranh (a2)(8) of
§ 73.682 concerning the technical stand-
ards for felevision picture transmissions
reads as follows:

(9) A carrier shall be modulated within a
single television channel for both pleture
and synchronizing signala. For monochrome
transmission, the two signals compromise
different modulation ranges in amplitude, in
accordance with the charts designated as

5 and 7 of §73.699 for stations op-
erating on Channel 2-14 or Figures 5a and
7 for stations operating on Channels 15-83
and employing a transmitter with maximum
peak visual power output of 1 kilowatt or,
less. For color transmission, the two sig-
nals comprire different modulation ranges in
amplitude eoxcept where the chrominance
penetrates the synchronizing region and the
burat penetrates the picture reglon, in ac-
cordance with the charts designated saa
PFigures 5 and 6 of §73.609 for stations op-
erating on Channels 2-14 or Figures fa and
6 for stations operating on Channels 15-83
and employing a tranymitter with maximum
peak visual power out put of 1 kilownatt or
less,

It has been pointed out to us that the
rule, as worded, is seriously defective be-
cause it fails to prescribe the desired
standards for either monochrome or
color transmissions by stations operating
on Channels 14 to 83 using transmitters
with maximum peak visual power out-
put over one kilowatt. It is intended that
those stations are to meet the same
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transmission standards specified in the

ph for all stations operating on
Channels 2 to 14. It is necessary for such
stations to have greater attenuation of
the lower sideband energy than UHF sta-
tions using peak power of 1 kilowatt or
less. It is also noted that the rule does
not appear to permit transmission sup-
pression of the lower sideband of video
transmissions by UHF stations operating
transmitters with output powers of one
kilowatt or less, With this Order we are
editorially rearranging § 73.692(a) (9) to
correct the omission of the present rule
as discussed above, and to clearly list
the applicable waveform and signal
transmission characteristics applicable
to particular TV stations.

19. The restructured and revised rules
for Remote Pickup Broadcast Stations
adopted on June 29, 1976, by Report and
Order in Docket 20189, provided for the
type acceptance of new station transmit-
ting equipment licensed or Installed
after September 1, 1977. Since there is
now available a large variety of trans-
mitting equipment type accepted for use
in the land mobile services that will meet
or exceed the standards for remote
pickup stations, Section 74.451 of the
adopted rules permitted broadcasters to
use transmitters that were type accepted
for use in certain other services. It has
been pointed out to us that § 74.452(d)
of the rules covering equipment changes
at existing stations does not provide a
similar provision for the use of trans-
mitters type accepted for use in other
services, whereas there seems to be no
valid reason for permitting such use at
new stations, but not at previously li-
censed stations. In this Order, we nre
correcting this anomaly by amending
Section 74.452(d) covering equipment
changes to conform it to the provisions
of Section 74.451(a) . We are also making
a similar editorial amendment in para-
graph (d) of the same section with re-
spect to the marketing of transmitters
for use at Remote Pickup Stations.

20. An intercity relay station carryving
TV programs is permitted to transmit
station identification by use of its own
call sign, the call sign of its associated
station, the call sign of the station being
relayed, or the network identification
when used as a direct network relay.
Such stations may also use automatic
identification by International Morse
Code. An Intercity relay station used by
a radio broadcast station is now required
to identify at sign-on and sign-off by its
own call sign and other times by either
the associated station call sign or, under
limited circumstances, by the call sign of
the station being relayed. Use of a net-
work identification or automatic trans-
mission of Internationnl Morse Code is
not permitted. It is difficult to arrange
for voice call sign identification when
relaying programs from another station
or from a direct network connection. We
see no practical reason why radio inter-
city relay and STL stations should have
less flexibility in the procedures used for
station identification than similar sta-
tions used for the TV broadcast serv-
ices. We are therefore amending the
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station identification requirement of Sec-
tion 74.582 for the radio broadcast serv-
ices to be parallel with the identification
requirements of § 74.682 for TV services.
At this same time we are conforming the
intervals for station identification of
these stations to the general identifica-
tion requirements for broadcast stations,
Under the present rule, the STL and in-
tercity relay stations are required to ob-
serve a more rigid identification sched-
ule than their assoclated broadeast
stations, which is neither practical nor
necessary. We are also, in this Order, de-
leting the requirements that TV auxiliary
broadcast stations transmit station iden-
tification over transmitters operating
with less than 1 watt power output.
These small low powered TV auxiliary
transmitters are usually of the portable
type used for electronic news gathering
or program pickup at the scene of a re-
maote event. Operation of these trans-
mitters is usually so intermittent or the
transmissions are over such short dis-
tances that station identification is of no
value for interference identification or
for enforcement purposes.

21. We conclude that, for the reasons
set forth above, adoption of these amend-
ments will serve the public interest. Prior
notice of rule making, effective date pro-
visions, and public procedure thereon are
unnecessary, pursuant to the Adminis-
trative Procedure and Judicial Review
Act provisions of 5 U.S.C. 553(b) (3) (B),
inasmuch as these amendments impose
no additional burdens and raise no issue
upon which comments would serve any
useful purpose.

22. Therefore, It is ordered, That pur-
suant to sections 4(1) and 303 (j) and (r)
of the Communications Act of 1934, as
amended, Parts 1, 73, and 74 of the Com-
mission’s Rules and Regulations are
amended as set forth below, effective July
18, 197%.

(Secs. 4, 303. 48 Stat., as amended, 1088,
1088; 47 U.S.C. 184, 303.)

FEpERAL COMMUNICATIONS
COMMISSION,
VINCENT J. MULLINS,
Secretary.

PART 1—PRACTICE AND PROCEDURE

1. Section 1.531 is amended to read as
follows:

£ 1.531 Formal and informal applica-
tions.

(a) “Formal application” means any
request for authorization where an FCC
form for such request is prescribed. The
prescription of an FCC form includes the
requirement that the proper edition of
the form Is used. Formal applications on
obsolete forms are subject to the provi-
sions of § 1.565 concerning acceptance of
applications and § 1.566 concerning de-
fective applications.

(b) “Informal application” means all
other requests for authorizatiom Infor-
mal applications may be in letter form,
but all such applications should contain
a caption clearly indicating the nature of
the request submitted herein.

(¢) An informal application request-
ing modification of an outstanding ay.
thorization must comply with the re-
quirements as to signing specified |n
£8 1511 and 1.513.

2. In §1.573, the first paragraph of
Note 1 is amended to read as follows:

§ 1.573 Processing of FM and noncom.
mercial educational FM  broadcas
applications.

. . - - »
Nore 1 —Noncommercial educational stg-

tions. Except where § 73.504(¢) of this chapter
is applicable, and pending further constdera-
tion of issues formerly Iin Docket No. 14185
and now in Docket No. 20735 (41 FR 16073)
(dealing with the revision of the FM Broad-
cast Rules and Regulations), an asplication
for a noncommercial educational FM broad-
cast authorization will be subject to the fol-
lowing, notwithstanding any other provision
of the FM Broadcast Rules of this section:

PART 73—RADIO BROADCAST SERVICES

3. New §73.13 is added to read as
follows:

§ 73.13 Critical hours.

The term “critical hours” means the
two hour period immediately following
local sunrise and the two hour perlod
immediately preceding local sunset.

4. In § 73.40, paragraph (b) (4) Intro-
duction is amended, with paragraphs (i),
(i), and @i retained unchanged as
follows:

8§ 73.40 Transmitter: design, construc-
tion, and safety of life requirements.

(b) .- "

(4) Metering equipment shall meet the
requirements of §§ 73.58, 73.1215 and the
following:

5. Existing § 73.43 is deleted and the
following new § 13._43 is added:

§ 73.43 Changes in equipment and an-
tenna system.

Licensees of AM broadcast stations
shall observe the following provisions
with regard to changes in equipment and
antenna system:

(a) No changes in equipment shall be
made:

(1) That would result in the emis-
sion of signals outside of the authorized
channel.

(2) That would result in the external
performance of the transmitter being in
disagreement with that prescribed in
§ 73.40.

(b) Specific authority, upon filing
formal application (FCC Form 301 of
Form 340 for stations operating as non-
commercial educational) therefor, Is ré-
quired for a change in service area or
for any of the following changes:

(1) Changes involving an increas? or
decrease in the power rating of the
transmitter,

(2) A replacement of the transmitter
as & whole, unless such transmitter &
one which may be installed and ut
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in accordance with the provisions of
§73.48(a) (5).

(3) Change in the location of the
transmitting antenna.

(4) Changes in the antenna system
(see § 73.45).

(5) [Reserved].

($) Change in the antenna input

wer.
pom Modification of the {frequency
control or modulation circuits. )

(¢) Specific authority, upon filing an
information application is required for
any of the following changes:

(1) [Reserved].

(2) [Reserved].

(3) Replacement of existing carrier
frequency generator.

(4 In the type, number, or power
rating of the power amplifier devices
used in the last radio stage of the trans-
mitter.

d) An application for authority by
an existing station to resume determi-
pation of power by the direct method
shall be filed on FCC Form 302 imme-
dlately following changes in the antenna
system whenever the measured antenna
or common point resistance differs from
that shown on the station authorization.
The application shall include the infor-
matlon and measurement data specified
In paragraph (e) of § 73.54.

(¢) An informal application for au-
thority by an existing station to resume
determination of power by the direct
meéthod shall be filed Immediately fol-
lwing changes in the antenna system
when measurements show there has
been no change in the antenna or com-
mon point resistance from that shown
on the station authorization. The infor-
mal application shall include the infor-
mation specified in subparagraphs (3)
through (6) of paragraph (3) of § 73.54.

§73.414  [Deleted]

8. Section 73.44 is deleted and marked
reserved,

7. In § 73.45, the headnote is amended
toread as follows:

§73.45 Antenna system.,
. - - » L

(B In §7351, subparagraph (b)(3)
% umended to read as follows:

§7351  Antenna input power; how de-
termined,
- . - - “
(b, LR

(3) In specific cases, it may be neces-
fary lo limit the radiated field to a level
below that which would result if nor-
mal power were delivered to the
ntenna. In such cases, excess power
sy be dissipated in the antenna feed
treult, the transmitter may be operated
ti‘th Power output at a level which is
S than the rated carrier power, or a
tmbination of the two methods may be
Wed, subject to the conditions given in
Piragraph (¢) of this section,

’ . . » -
9. In §73.56, the note at the end of
Pragraph (a) is deleted, and a new

RULES AND REGULATIONS
paragraph (d) s added to read as
follows:

§ 73.56 Modulation monitors,

(d) Positive modulation peaks to 1259
is an absolute limit. Licensees using posi-
tive peaks exceeding 100% must have a
type approved modulation monitor with
an indicating range sufficient to indicate
the peak modulation utilized to insure
compliance at all times with the positive
peak limitations of Section 73.55.

Note~Provisions of paragraph (d) are
effective November 1, 1977.

§73.61 [Deleted]
10. Section 73.61 is deleted and re-

.

§73.62 [Deleted]

11. Section 73.62 is deleted and re-
served.

12, Section 73.98 is amended to read as
follows:

§ 73.98 Operation during emergency.

(a) AM broadcast stations may, with-
out further Commission authority, em-
ploy their full daytime facilities during
nighttime hours to carry emergency
weather warnings and other types of
emergency information connected with
the examples listed in paragraph (b)
of this section when necessary to the
safety of life and property, in dangerous
conditions of a general nature and when
adequate advance warning cannot be
given with the facilities authorized. Be-
cause of skywave interference impact on
other stations assigmed to the same
channel, such operation may be under-
taken only if regular, unlimited-time
service is nonexistent, inadequate from
the standpoint of coverage, or not serv-
Ing the public need. All operation under
this paragraph must be conducted on a
noncommercial basis. Recorded music
may be used to the extent necessary to
provide program continuity.

(b) Examples of situations which may
warrant emergency operation pursuant
to paragraph (a) are: Tornadoes, hur-
ricanes, floods, tidal waves, earthquakes,
icing conditions, heavy snows, wide-
spread fires, discharge of toxic gases,
widespread power failures, industrial ex-
plosions, and civil disorders. Transmis-
sion of information concerning school
closings and changes in schoolbus sched~
ules resulting from any of these condi-
tions, is appropriate.

(¢) If requested by responsible public
officials, an AM station may, at its discre-
tion, and without further Commission
authority, transmit emergency point-to-
point messages for the purpose of re-
questing or dispatching aid and assist-
ing In rescue operations.

(d) Except as otherwise provided in
paragraph (a) of this section, emergency
operation shall be confined to the hours,
frequencies, powers, and modes of opera-
tion specified in the license documents
of the stations concerned.

(¢) Any emergency operation under-
taken In accordance with this section
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may be terminated by the Commission,
if required in the public interest.

(D Immediately upon cessation of an
emergency during which broadeast
facilities were used for the transmis-
sion of point-to-point messages under
paragraph (¢) of this section, or when
daytime facilities were used during
nighttime hours in accordance with
paragraph (a) of this section, a report
in letter form shall be forwarded to the
Commission, in Washington, D.C., set-
ting forth the nature of the emergency,
the dates and hours of emergency op-
eration, and a brief description of the
material carried during the emergency
period. A certification of compliance
with the noncommercialization provision
of paragraph (a) of this section must
accompany the report where daytime
facilities are used during nighttime
hours, together with a detailed showing
concerning the alternate service provi-
sions of that paragraph.

(g) If the Emergency Broadcast Sys-
tem (EBS) is activated at the National-
Level while non-EBS emergency op-
eration under this section'is in progress,
the EBS shall take precedence. When
emergency operation is conducted un-
der a State-Level EBS Operational Plan,
the attention signal described in § 73.908
may be employved.

13.In § 73.99, paragraph (h) is amend-
ed to read as follows:

§ 73.99 Presunrise service authority,

(h) The issuance of a PSA is intended
to indicate the waiver of §§ 73.45, 73.182,
and 73.188 where the operation might
otherwise be considered as technically
substandard. Further, the requirements
of paragraphs (a)(5), (b)(2), (¢)(2),
and (d)(2) of §73.1215 concerning the
scale ranges of transmission system in-
dicating instruments are waived for PSA
operation except for the radio frequency
ammeters used in determining antenna
input power, A station having an
antenna monitor incapable of function-
ing at the authorized PSA power when
using a directional antenna shall take
the monitor reading using unmodulated
carrier at the authorized daytime power
immediately prior to commencing PSA
operations, Speclal conditions as the
Commission may deem appropriate may
be included In the PSA to insure opera-
tion of the transmitter and associated
equipment in accordance with all phases
of good engineering practice.

14. In § 73.142, subparagraph (b) (1)
is amended to read as follows:

§ 73.142  Automatic transmission system
facilities,

(b) (1) The control system must have
devices to monitor and control the
antenna input power by sampling and
evaluating the antenna current without
the effects of modulation. Antenna cur-
rent Is to be sampled at the same point
in the antenna circuit as the antenna

ammeter but below (transmitter side)

18, 1977
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the ammeter. The indirect method of
power determination may also be used
on a temporary basis under the provi-
sions of Section 73.51(d) if the system
has devices to monitor and control the
antenna input power by that method.

- 4 » . -

.
15. In § 73.151, paragraphs (a) (2) (iD)
and (i) are amended to read as follows:

§73.151 Field strength measurements
10 esablish performance of direc-
tional antennas.

(“) RS B

‘2) 2.0 9

(i) The ratio of the amplitude of the
current in each other element to the
current in the reference element, as in-
dicated on the station’s antenna monitor.

(ii) The value of the radio frequency
current at the base of each element, and
the ratio of the current in each other
element to the base current in the refer-
ence element. If there are substantial
differences between the ratios established
in subdivision (1i) of this subparagraph
and the ratios computed in this subdivi-
sion (iif) and/or if there are substantial
differences between the parameters es-
tablished in subdivisions (1) and (i) of
this subparagraph and this subdivision
(1ii), and those used in the design of the
standard radiation pattern, a full expla-
nation of the reasons for these differ-
ences shall be given.

- - - . -

16. In § 73.187, paragraph (a)(1) is
amended to read as follows:

§ 73.187 Limitation on daytime radia-
tion,

(a) (1) Except as otherwise provided in
paragraphs (2) and (3) of this para-
graph, no authorization will be granted
for Class II facilities if the proposed fa-
cilities would radiate during the period
of critical hours (the 2 hours after local
sunrise and the 2 hours before local sun-
set) toward any point on the 0.1 mV/m
contour of a co-channel U.S. Class I sta~-
tion, at or below the pertinent vertical
angle determined from Curve 4 of Figure
6a of §73.190, values in excess of those
obtained as provided in paragraph (b)
of this section.

§ 73.253 [Amended

17, Section 73.253 is amended by delet-
ing the note at the end of paragraph (a).

18, In § 78.257, new paragraphs (c)
(3) and (4) are added and paragraph
(d) is deleted, to read as follows:

§ 73.257 Changes in equipment and an-
tenna system.

(c) L
(3) Replacement of the carrier fre-
quency generator with one of a different

(4') In the type, number, or power rat-
ing of the power amplifier devices used
lt:r the last radio stage of the transmit-
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19. Sections 73.298(s), 73.587(a) and
73.675(a) are amended to read identi-
cally as follows:

§ 73... Operation during emergency.

(a) Emergency situations with respect
to which the broadcast of information is
considered as furthering the safety of
life and property include, but are not
limited to, the following: tornadoes,
hurricanes, floods, tidal waves, earth-
quakes, icing conditions, heavy snows,
widespread fires, discharge of toxic
gases, widespread power failures, indus-
trial explosions, civil disorders and school
closing and changes in schoolbus sched-
ules resulting from any of these condi-
tions. If requested by responsible public
officials, emergency point-to-point mes-
sages may be transmitted for the pur-
poses of requesting or dispatching aid
and assisting in rescue operations.

» - - - -

20. Present § 73.504 is deleted, and
present § 73.507 is redesignated as § 73.-
504. A new § 73.507 is added to read as
follows:
£ 73.507 Minimum distance separations

between co-channel and adjacent-
channel stations,

(g) Minimum distance separations. No
application for a new station, or change
in channel or transmitter site or increase
in facilities of an existing station, will
be granted unless the proposed facilities
will be located so as to meet the adjacent
channel distance separations specified in
£ 73.207(a) for the class of station in-
volved with respect to assignment on
Channels 221, 222 and 2238 listed in § 73.-
201 (except where in the case of an ex-
isting station the proposed facilities fall
within the provisions of § 73.207(b)).

(b) Stations authorized as of Septem-
ber 10, 1962, which do not meet the re-
quirements of paragraph (a) of this sec-
tion and § 73.511, may continue to op-
erate as authorized; but any application
to change facilities will be subject to the
provisions of this section.

(¢) Stations separated in frequency by
10.6 or 10.8 MHz (53 or 54 channels)
from stations or assignments on com-
mercial channels will not be authorized

unless they conform to the following sep-
aration table:

Required spacing
Kilometers  Miles

EERER .
2050 13 1 e e
BRBESw

Norg.~Under the Unfted States-Mexican FM Broad-
casting Agreement, for stations and assignments so
mted (0 froquenc by 10.6 to 10.8 MH z (53 or 54 channels),
the following m{up soparntions (so0 mh (o) of
this section) to M llocations or 15 must

bo adhered to

This note applies to noncommercial
ments and authorizations In the border
stations in the United
and stations in the border arva,

educationsl ssdgn.
Ares und for
States mﬂ to SERgnmenty

21, Section 73.505 is amended by re.
numbering it as §73.508, and a new
§ 73.505 is added to read as follows:

§ 73.505 Zones.

For the purpose of assignment of non-
commercial educational FM stations, the
United States is divided into three zones,
Zone I, Zone I-A, and Zone II, having the
boundaries specified in § 73.205.

22. Section 73.506 is amended by re-
numbering it as Section 73.513, and a
new Section 73.506 is added to read as
follows:

§ 73.506 Classes of educational chan.
nels, and stations operating thereon.

(a) Noncommercial educational sta-
tions operating on the channels specified
in § 73.501 are divided into four classes,
as follows:

(1) A Class D educational station is
one operating with no more than 10 watts
transmitter power output. Class D sta-
tions may be assigned in all zones, on any
of the channels specified in § 73.501.

(2) Noncommercial educational sta-
tions with more than 10 watts transmit-
ter output are clasified as Class A, Class
B, or Class C, depending on the effective
radiated power and antenna height above
average terrain, and the zone in which
the station's transmitter is located, on
the same basis as provided in §§ 73.205,
73,208, and 73.211 for stations on the
non-reserved FM channels. Where a sta-
tion s authorized with more than 3 kilo-
watts (4.8 dBk) effective radiated power,
or coverage greater than that obtained
by the equivalent of 3 kilowatts effective
radiated power and 91.5 meter (300 {oot)
antenna height above average terrain, it
is classified as a Class B station if it
transmitter is located in Zone I or Zone
I-A, and as a Class C station if its trans-
mitter is located in Zone II Class A sta-
tions may be assigned in all zones.

(b) All classes of noncommercial edu-
cational stations may be assigned to any
of the channels set forth in § 73.501.

23. A new § 73.509 is added to read 85
follows:

§ 73.509 Protection from interference.

No application for a facility on any
channel specified in § 73.501 of this chap-
ter will be accepted if the requested fa-
cility either would cause objectionable
interference within the 1 mV/m contour
of any co-channel or adjacent channel,
or receive interference within the pro-

posed 1 mV/m contour. The following
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standards shall be used to determine the
existence of objectionable interference:

(a) The distance to the 1 mV/m con-
tour shall be determined by the use of
Fgure 1 of §73.333 (F(50,50) curve) of
this chapter (see § 73.313(¢) (1)).

(b) The distance to the applicable in-
terference contour shall be determined
by the use of Figure 1a of §73.333
(F(50,10) chart) of this chapter,

(¢) Objectionable interference will be
considered to exist if, on the basis of the
curves referred to in this subparagraph,
the ratio of undesired to desired signal
exceeds: 1:10 for co-channel; 1:2 for
first adjacent channel (200 kHz re-
moved) ; 10:1 for second adjacent chan-
nel (400 kHz removed); and 100:1 for
third adjacent channel (600 kHz re-
moved) .,

24. A new § 73.510 Is added to read as
follows:

§73.510 Antenna systems.

(a) All noncommercial educational
stations operating with more than 10
watls transmitter output power shall be
subject to the provisions of § 73.316 con-
cerning antenna systems contained in
Subpart B of this part.

(b) Directional antenna, No applica-
tion for a construction permit of a new
station, or change in channel, or change
In an existing facility on the same chan-
nel will be accepted for filing if a direc-
tional antenna with a maximum-to-
minimum ratio of more than 15 dB is
proposed.

25. A new § 73.511 is added to read as
follows:

§73.511 Power and antenna height re-
quirements,

(8) No provision as to & minimum fa-
clity for an FM broadcast station shall
ipply to & noncommercial educational
station operating on a channel specified
In $73.501; and no provision as to a
maximum facility shall apply to a non-
commercial educational station on
Channels 201 to 217, inclusive. However,
iny application specifying a. facllity
either below the minimum or exceeding
the maximum set forth in § 73.211 will
not be necessarily granted: see Notice of
Inquiry in Docket No. 14185 as concerns
¢ducational FM matters (5 F.C.C. 2d 587,
§88. fn. 2 (1966); see also 13 F.C.C. 2d
191 (1968) and 17 F.C.C. 2d 496 (1969)
and Docket 20735 (41 FR 16973) ).

(b) On Channels 218, 219, and 220
fpecified In § 73.501, no Class B or Class
C educational station will be autharized
With effective radiated power greater
}hxn that specified in § 73.211(b) (1) for
the respective class of station, and the
maximum effective radiated power per-
Missible shall also be subject to the pro-
Visions of §73.211(b) (2).

. In §73.557, new paragraphs (c)
3) and (4) are added, and paragraph
(@) 15 deleted. to read as follows:
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§ 73.557 Changes in equipment and an-
tenna system.

- » . - »
(c) e
(3) Replacement of the carrfer fre-
quency generator with one of a different

(45 In the type, number of power rat-
ing of the power amplifier devices used in
the last radio stage of the transmitter,

27. Section 73.558 is amended to read
as follows:

§ 73.558 Indicating instruments,

(a) Each noncommercial educational
FM broadcast station licensed for a
transmitter power above 10 watts shall
be equipped with indicating instruments
which conform with the specifications
described in § 73.1215 for determining
the power by the indirect method: for
indicating the relative amplitude of the
transmission line radio frequency cur-
rent, voltage, or power; and with such
other instruments as are necessary for
the proper adjustment, operation, and
maintenance of the transmlitting system.

(b) [Reserved]

(¢) [Reserved]

(d) The function of each instrument
shall be clearly and permanently shown
in the instrument itself or on the panel
immediately adjacent thereto.

(e) In the event that any of these in-
dicating instruments becomes defective
when no substitute which conforms with
the required specifications is available,
the station may be operated without the
defective instrument pending its repair
or replacement for a period not in excess
of 60 days without further authority of
the Commission: Provided, That:

(1) Appropriate entries shall be made
in the maintenance log of the station
showing the date and time the meter was
removed from and restored to service.

(2) [Reserved].

(3) If the defective instrument is the
transmission line meter of a station
which determines the output power by
the direct method, the operating power
shall be determined by the indirect
method in accordance with § 73.567(a)
(2) during the entire time the station is
operated without the transmission line
meter.

(f) If conditions beyond the control of
the licensee prevent the restoration of
the meter to service within the above al-
lowed period, informal request in accord-
ance with § 1.649 of this chapter may be
filed with the Engineer in Charge of the
radio district in which the station is lo-
cated for such additional time as may be
required to complete repairs of the de-
fective Instrument.

§ 73.600 [Redesignated]
28. Section 73.600 is amended to be
redesignated as § 73.591, with the head-

note and text of its section to remain the
same.
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29. In §73.639, paragraph (b) is
amended, existing paragraph (¢) is de-
leted and new paragraph (c) is added to
read as follows:

§73.639 Changes in equipment and an-
tenna system,

(b) Specific authority, upon filing for-
mal application therefor (FCC Form 301,
or FCC Form 340 for stations operating
a5 noncommercial educational), is re-
quired for any of the following:

(5) [Reserved].

(6) Change in the power delivered to
the antenna.

(7) Modification of the frequency con-
trol or modulation circuits.

(c) Specific authority, upon filing an
informal application, is required for any
of the following changes:

(1) [Reserved]

(2) [Reserved]

(3)-Replacement of the carrier fre-
quency generator with one of a different

(43 In the type, number, or power
rating of the power amplifier devices
use:tle in the last radio stage of the trans-
mitter,

30. In § 73.682, the headnote and para~
graph (a)(8) are amended to read as
follows:

§ 73.682 Transmission standards.
- » - » »

(a) L

(9) A carrier shall be modulated within
& single television channel for both pic-
ture and synchronizing signals. The two
signals comprise different modulation
ranges in amplitude in accordance with
the following:

(1) Monochrome transmissions shall
comply with synchronizing waveform
specifications In Figure 7 of § 73.699.

(i) Color transmissions shall comply
with the synchronizing waveform spect-
fications in Figure 6 of § 73.699.

(ii1) Al stations operating on Chan-
nels 2 through 14 and those stations op-
erating on Channels 15 through 83 li-
censed for a peak visual transmitter out-
put power greater than one kilowatt shail
comply with the picture transmission
amplitude characteristics shown in Fig-
ure 5 of § 73.699.

(iv) Stations operating on Channels 15
through 83 licensed for a peak visual
transmitter output power of one kilowatt
or less shall comply with the picture
transmission amplitude characteristic
shown in Figure 5 or 5a of § 73.699.

- - » - »
31. In § 73.689, paragraph (a)(2) (i)
is amended and paragraph (a) (2) (iv) is
added to read ns follows:

§ 73.689 Operating power.
» - - - -
(a) - . »
(2) . .
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(iii) The value of the efliciency factor,
F, shall be determined and a record kept
thereof by one of the following methods
listed in order of preference:

(A) Using the most recent measure-
ment data for calibration of the trans-
mission line meter according to the pro-
cedures described in paragraph (a)(1)
of this paragraph, or the most recent
measurements made by the licensee to
establish the value of F. In the case of
composite transmitters or those in which
the final amplifier stages have been mod-
ffied pursuant to Commission approval,
the licensee shall furnish the Commis-
sion and retain with the station records
the measurement data used as a basis
for determining the value F.

(B) Using measurement data shown
on the transmitter manufacturer's test
data supplied to the licensee, provided
that the measurements were made at
the authorized frequency and transmit-
ter output power.

(C) Using the transmitter manufac-
turer's measurement data submitted to
the Commission for type-approval and
as shown in the instruction book sup-
plied to the licensee,

(iv) The value of F established for the
authorized transmitter output power Is
to be used for maintaining the operating
power pursuant to paragraph (b)(2) of
this section.

§ 73.691 [Amended]
32. Section 73.681 is amended by de-

Jeting the note at the end of paragraph
a).

PART 74—EXPERIMENTAL, AUXILIARY,
AND SPECIAL BROADCAST AND OTHER
PROGRAM DISTRIBUTIONAL SERVICES

33. In §74.451, paragraph (d) s
amended and a Note is added to read as
follows:

§ 74.451 Type acceptance of equipment.

(d) All transmitters marketed for use
in the remote pickup broadcast service
shall either be type accepted for use
under this Subpart or under other Parts
as specified In paragraph (a) of this
section.

Nore—This paragraph becomes effective
September 1, 1977,

- » . - -

34, In §74.452, paragraph (d) is
amended and a Note is added to read
as follows:

§ 74452 Equipment changes.

(d) All transmitters instalied after
August 31, 1977, must be type accepted
for use in this service or other services as
specified in § 74.451(a).

Nore—Prior to September 1, 1977, Com-
mission spproval must be obtained before
replacing an suthorized transmitter with &

transmitier which has not been type accepted
for use in the remote pickup broadcast serv-

ice or other services ns specified In
§74451(n)
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35. In § 74482, paragraph
amended to read as follows:

§ 74482 Siation identification.

(a) Each aural broadcast STL, or in-
tercity relay station shall transmit sta-
tion identification at the beginning and
end of each period of operation, and
hourly, as close to the hour as feasible,
at a natural break in program offerings
by one of the following means.

(1) Transmission of its own call sign
by aura] means or by automatic trans-
mission of international Morse teleg-
raphy.

(2) Aural transmission of the call sign
of the radio broadcast station with which
it is licensed as an STL or intercity relay
station.

(3) Aural transmission of the call sign
of the radio broadcast station whose
signals are being relayed, or, when pro-
grams are obtained directly from network
lines and relayed, the network identifi-
cation.

36. In §74682, paragraph (a) is
amended to read as follows:

§ 74.682 Suation identification.

(a) Each television broadcast auxil-
iary station operating with a transmitter
output power of 1 watt or greater shall
transmit station Identification at the
beginning and end of cach period of
operation, and hourly, as close to the
hour as feasible, at a natural break in
program offerings by one of the follow-
ing means:

|FR Doo.77-29358 Filed 7-15-77.8:45 am|

fa) is

[Docket No. 21006; RM-2710]
PART 73—RADIO BROADCAST SERVICES
FM Broadcast Stations in Fargo and May-

ville, North Dakota; Changes Made in
Table of Assignments

AGENCY: Federal
Commission.
ACTION: Report and order.

SUMMARY: Action herein substitutes
Channel 288A for Channel 269A at May-
ville, North Dakota, and assigns Class
C FM Channel 270 to Fargo, North Da-
kota. Petitioner, Communications Prop-
erties, Inc., stated the Class C channel
would provide a significant first and sec-
ond FM service to a substantial area.

EFFECTIVE DATE: August 23, 1977,

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CON-
TACT:

Mildred B. Nesterak, Broadcast Bu-
reau, 202-632-7792.

SUPPLEMENTARY INFORMATION:

RePORT AND ORDER PROCEEDING
TERMINATED

Adopted: July 5, 1977.
Released: July 13, 1977.

Communications

In the matter of amendment of
§ 73.202(b), Table of Assignment, FM
Broadcast Stations. (Fargo, Mayvllle,
North Dakota), Docket No. 21096, RM-
2710.

1. The Commission herein considers

the Notice of Proposed Rule Making,
adopted January 26, 1977, 42 FR 6854, in
the above-captioned proceeding insti-
tuted in response to a petition filed
by Communications Properties, Inc,
(“CPI"), licensee of AM Station KFGO,
Fargo, North Dakota. The petition pro-
posed the assignment of Class C FM
Channel 270 to Fargo, North Dakota,
and the substitution of Channel 288A for
Channel 269A at Mayville, North
Dakota. CPTI was the only commenting
party.
2, Fargo (pop. 53,365) *, seat of Cass
County (pop. 73,653) is described by
petitioner as the largest city in the state
of North Dakota. Fargo receives local
service from four AM stations: two full-
time facilities (KFGO, licensed to peti-
tioner, and WDAY) and two daytime-
only outlets (KQWB and KFNW); by
two Class C FM stations (WDAY-FM,
Channel 229, and KFNW-FM, Channel
250); and by noncommercial educa-
tional Station KDSU-FM, Channel 220,
licex}sed to North Dakota State Univer-
sity.

3. The assignment of Channel 270 to
Fargo and the substitution of Channel
288A for Channel 269A at Mayville
could be accomplished in conformity
with the minimum distance separation
requirements providing the transmitter
site {s located at least 26 kilometers (16
miles) northwest or 35 kilometers (22
miles) west-southwest of the commu-
nitv, Channel 269A in Mayville is pres-
ently occupied by Station KMAV-FM,
and licensed to KMAV, Inc. The con-
struction permit for the station was is-
sued conditioned on the acceptance of
a change in its channel if required by
the outcome-of this proceeding. Since
KMAYV, Inc. accepted the permit with
the condition attached, no Order 0
Show Cause was issued and no reim-
bursement for any changes affecting
Station KMAV-FM would be necessary.

4. Asslgnment of Channel 270 to
Fargo and Channel 288A to Mayville
would create considerable areas of co-
channel and adjacent channel preclu-
sion. Four communities* which are lo-
cated in the preclusion areas do not
have any FM channel assignments, How-
ever, in its supporting comments, CPI
advised that there are alternate chan-
nels available for assignment to thos®
communities. Therefore, preclusion 5
not an impediment to making the pro-
posed changes,

'\ Population figures are taken from the
1970 US. Census,

*Pargo also receives aural service from
broadcast stations located In Moorhesd,
Minnesota, directly adjacent to and east of
Fargo. That service consists of one AM sta-
tion, two commercial FM outlets and on¢
noncommercial educational FM facllity.

* Minnesota: Warren, Red Lake, Bagley:
North Dakota: New Rockford.

FEDERAL REGISTER, VOL. 42, NO. 137—MONDAY, JULY 18, 1977




5. CPI states that from a site approxi-
mately 42 kilometers (26 miles) south-
west of Fargo, an FM station operating
with 100 kW power and approximately
183 meters (600 feet) HAAT would pro-
vide a first FM service for 3,081 persons
in an area of approximately 790 square
kilometers (305 square miles), and a sec-
ond FM service to nearly 8,000 persons in
an area of 1,868 square kilometers (720
square miles). It would also provide a
first aural nighttime service to 42 per-
sons in an area of approximately 67
square kilometers (26 square miles), and
a second aural nighttime service to 4,354
persons in an area of approximately 378
square kilometers (146 square miles). In
response to & question in the Notice as
to whether the petitioner could be relied
upon to utilize this site, CPI has affirmed
its intention to seek such a site and to
employ a facility that would be equiv-
alent to that specified in its proposal.

6. Since Fargo is of sufficient size in
terms of population to warrant an ad-
ditional broadcast facility and since the
proposed channel would increase the
diversity of listening opportunities to the
public by providing a third FM service
0 o community of over 50,000 people,
the Commission believes it would be in
the public interest to make this assign-
ment.

1. Accordingly, it is ordered, That ef-
fective August 23, 1977, the FM Table of
Assignments (§ 73.202(b)) of the Com-
mission’s rules is amended with respect
to the cities listed below, as follows:

City: Channel No.
220, 250,

12370
Mayville, N; Dak..oo......

‘Any application for this channel must
speclly an effective radlated power of 100
W and antenna helght of 183 meters (600
feet) mbove avernge terrain or equivalent.

8. Authority for the action taken here-
‘n is contained in sections 4(i), 303 (g)
and (r) and 307(b) of the Communica~
tons Act of 1934, as amended, and
$0.281 of the Commission’s rules.

9. It is further ordered, That this pro-
teeding is terminated.

(Secs. 4, 303, 307, 48 Stat., as amended, 1068,
1082, 1083 (47 US.C. 154, 303, 307).)

FEDERAL COMMUNICATIONS
CoMMISSION,

Warrace E. Jouxson,

Chief, Broadcast Bureau.

[FR Doc. 77-20629 Piled 7-15-77;8:45 am|

[Docket No. 204968; FOC T7-480)

PART 76—CABLE TELEVISION SERVICES

Modifying or Eliminating Use of Signal
Strength Contours for Purposes of Cable
Television Systems Regulation

AGENCY:; Federal Communications
Commission,

ACTION: Final rule.

SUMMARY: This decision has several

tffects, First, it makes a8 new more ac-
furate method of predicting the service
area of television stations applicable to

RULES AND REGULATIONS

the cable television. Wherever those rules
rely on a station’s predicted service area,
this method will now be used instead of
the old one. Second, it amends the rules
to assure that this action will not result
in any signals now available on cable
television being deleted. Third, it amends
the rules to allow a cable system to carry
any UHF television station if the cable
system is located within its service area.
These actions resulted from (a) a deci-
sion that the new prediction method was
more accurate and should be used in
broadcast regulations, (b) concern that
this change In use of an administrative
tool not alter substantive rights and
obligations presently being exercised and
(¢) an announced Commission goal of
encouraging the development of UHF
television. The intended result is adop-
tion of a more accurate criterion and an
increase in the amount and guality of
UHF television available to the public.

EFFECTIVE DATE: August 26, 1977,

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CON-
TACT:

Tom Hendrickson, Cable Television
Bureau, 632-6468.

SUPPLEMENTARY INFORMATION:

. REPORT AND ORDER (PROCEEDING
TERMINATED)

Adopted: July 7, 1977.
Released: July 15, 19717.

In the matter of: amendment of Part
76 of the Commission’s rules and regula-
tions to modify or eliminate the use of
signal strength contours for purposes of
Cable Television Systems Regulation,
Docket No. 20496,

1. On May 29, 1975 (40 FR 53407) the
Commission amended its rules to incor-
porate new and more accurate propaga-
tion curves for the prediction of televi-
sion field strength contours, See “Report
and Order in Dockets 16004.and 18052."
FCC 75-636, 53 FCC 2d 855 (1975).' Due
to the procedures adopted at that time,
the predicted locations of Grade A and
Grade B contours have been changed. In
most cases the new curves cause & con-
striction of contour radii. The reduction
effect on VHF television stations will be
relatively minimal, with the most signifi-
cant reductions (estimated to be up to
T percent) occurring to VHF television
stations with antenna heights in excess of
1000 feet. VHF stations with lower
antenna heights, especlally those under
500 feet, may actually realize predicted
contours which somewhat exceed their
former ones. The effects on UHF televi-
sion stations, however, are more conse-
quential. Generally, the total area in-
cluded within the predicted contours of

! Implementation of a portion of the new
procedure ({nvolving corrections based on the
actual terrain roughness in a television sta-
tlon’s service area) has been stayed. Order,
FCC 75-1226, 56 FCC 2d 749 (1975); Order,
FCO 77-304, .... FCC 2d ... (1977).
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UHF stations will be substantially re-
duced. It is estimated that for these sta-
tions the distance to the predicted Grade
B contour is 24-28 percent less using the
new contours.

2. The Commission's Cable Television
Rules presently put significant reliance
on the use of contours and the changes
adopted in predicting them have the
potential to materially affect rights and
obligations under the rules. Accordingly,
on the same day the revised prediction
procedures were adopted, the “Notice of
Proposed Rule Making in Docket 20498,"
FCC 75-6835, 53 FCC 2d 1009 (1975), was
issued. The Notice stayed the applicabil-
ity of the change in contour prediction
for purposes of the cable television rules
pending resolution of two fssues:

{a) Should the Commission abandon or
alter use of signal strength contours in our
Cable Television Rules and rely instead on
use of fixed mileage zones?

{(b) Should the Commission take this
oppartunity to encourage expanded carringe
of UHF stations on cable television systems?

We shall deal with the contour issue
first.

3. Grade B contours have been used in
cable regulation since the Commission
first entered the fleld. These contours
are designed to indicate the area within
which a certain field intensity (the figure
varies from 47 to 64 dbu depending on
the channel assignment) is estimated to
be found in 90 percent of the locations 50
percent of the time., However, their
limitations have been recognized from
the beginning. Predicted fleld intensity
contours were developed as a statistical
tool to indicate the approximate extent
of coverage of a television station. The
note following §74.683 of the rules
cautions that:

* * * the curves should be used with
apprecistion of thelr limitations in estimat-
ing levels of fleld Intensity. Purther, the
actual extent of service will usually be less
than Indicated by these estimates due to
interferences from other stations. Because of
these factors, the predicted fleld intensity
contours give no assurance of service to any
specific percentage of receiver locations
within the distances Indicated.

4. Use of these contours has presented
a number of problems in cable regulation.
Where there are pockets of poor recep-
tion within a predicted Grade B contour
or where the predictions appear to be
inaccurate, parties are faced with expen-
sive testing and much uncertainty in
proving the actual signal strength. There
have been administrative problems in
that cable operators have had difficulties
determining the exact extent of the
predicted contours especially where the
cable system is on the contour fringes.
On the other hand, the practical service
area of television stations is a key con-
sideration in cable regulation. Signal
strength contours, with all their limita-
tions, are the best available indication of
service areas.

5. In the Notice, supra, we offered for
comment the use of fixed mileage zones
in place of signal contours. Most com-~
menting parties oppose this change. The
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arguments advanced include: (a) A fixed
mileage zone is too arbitrary in individual
cases, (b) it does not help the VAF-UHF
disparity, (¢) it will necessarily restrict
the carriage rights of many stations, in-
cluding UHF stations, (d) it breaks up
the true coverage area of a station, (e)
it penalizes those stations which have
invested in equipment and towers glving
better coverage and rewards those sta-
tions which have not made these invest-
ments, (f) use of a reference point based
on city of license fgnores the actual sery-
ice area whose center is the transmitter
location. The Commission acknowledges
the problems associated with use of fixed
mileage zones and accordingly we decline
to substitute them wholesale wherever
our rules presently use contours. We are
faced with a choice between two tools,
both of which have definite limitations
and disadvantages. Each of our rules has
slightly different concerns underlving it.
In some cases fixed zones are sufficient
to meet those concerns. In other cases
the more easily administered fixed zones
nevertheless fail as satisfactory substi-
tutes for predicted contours.

6. Contours are still used in our rules
in seven situations:

(1) Notice requirements (§ 76.13(a) (8).
and (¢) (4))

(1) Broadcast-cable cross ownership
(§ 76.501(a)(2))

(411> Applicabllity of one technical
standard (§ 76.605(a) (9))

(iv) Nonduplication protection for
translator stations (§ 76.92(d))

(v) Carriage of duplicate signals
where a translator or satellite station is
involved (§ 76.55(c))

(vi) Carriage of noncommercial tele-
vision stations on all cable systgms
(§576.57(a) (1), 76.59(a)(2), and 76.61
(a)(2))

(vil) Carriasge of commercial stations
on cable systems located In smaller tele-
vision markets and outside of all
markets. (§§ 76.57(a) (1) and 76.59(a)
3))

Each of these situations will be dealt
with in turn but first we should address
the proposal, urged by a number of com-
menting parties, that we continue use
of the prior contour prediction method
for cable television purposes, that is,
make permanent the “interim™ policy.
On the surface this seems like a reason-
able solution. However, it ignores two
facts. Pirst, to maintain a set of predict-
ed contours just for cable purposes pre-
sents administrative problems. Television
licensees would have to submit 2 sets of
estimates, Confusion to cable operators
and the public would certainly occur.
The expenditure of Commission resources
to administer this set of contours would
be costly. And changes in broadcast fa-
cilities and the arrival of new television
stations would further complicate the
situation. The second consideration is
even more important. The new contours
were adopted because fthey are more
accurate than the old ones. We do not
believe it wise to continue use of an out-
dated method. Contours are used in the
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cable rules as an estimate of the geo-
graphic area In which a television sig-
nal is available, We now have a more ac-
curate wayv to make that estimate, and
wherever the rules utilize signal contours,
we belleve it highly desirable to apply the
most accurate procedure.”

7. Notice requirements. Sections 76.13
(a)(6), (b)(6) and (c)(4) of the rules
require that applications for certificates
of compliance contaln a statement that
certain basic information has been
served on, inter alia; “the licensee or per-
mittee of any television broadcast sta-
tion within whose predicted Grade B
contour or specified zone the community
of the system is located, in whole or in
part * * *" The purpose of these provi-
sions is to assure that proper notice is
given to teleyision stations which may
have rights under the rules or objections
to the applications. Use of contours in
this context has caused some adminis-
trative problems In the past, Failure to
serve one or more stations is probably the
most common application deficiency.
However we do not feel that switching to
a fixed mileage criteria is wise. The pur-
pose of the notice requirement is to as-
sure that parties with an interest in the
application are aware of it in time to
raise an objection, The Commission has
used contours for this purpose on the
assumption that television stations are
keenly interested in cable activity within
their service areas. Predicted contours
are inherently more accurate in reflect-
ing a station's service area than are fixed
mileage zones, Furthermore it is not
clear that use of mileage zones would sig~
nificantly reduce the number of notice
errors in applications. Perhaps most im-
portantly, however, such & criterion may
be making the rules more complex rather
than simplifying them since this “Re-
port and Order” concludes that use of
predicted contours should be continued
generally in the cable rules, It does not
seem wise to introduce a new standard
here when predicted contours will con-
tinue to be a familiar tool in cable reg-
ulation.

8. Technical Standards. Section 76.605
(9) of the rules requires that “The ratio
of visual signal level to system noise,
and of visual signal level of any unde-
sired cochannel television signal operat-
ing on proper offset assignment, shall be
not less than 36 decibels * * * " Sections
76.605(9) (1) and (i) state that this re-
quirement only applies when the cable
system picks up the signal within its
predicted Grade B contour or when the
cable system delivers the signal to sub-
scribers within that contour. The Com-
mission decided when it adopted this
section that it was not wise to Impose
the requirement when the picture qual-
ity was predicted to be inferior to that
of a Grade B signal. Consistent with the
intent of the rule we will use the new

*'We note that the terrain roughness cor-
rections generally will improve the accuracy
of contour predictions even more. Accord-
ingly, when they are implemented. they will
be used for this purpose also.

prediction method in this context. It is
important that we use the best presump-
tion of actual signal quality available
and not let administrative convenlence
concerns override that goal.

The likely result of course is that o
few signals on some cable systems will
no longer have to meet the standarg -
rare instances cable systems previously
within one or more Grade B contours
may now be outside of all such contours
and the standard will not apply to those
systems at all. However, the real im-
pact of this change will be minimal and
at any rate, consonant with the purposs
of the rule.

9. Broadcast-cable cross-ownership,
Section 76.501(s)(2) prohibits cross-
ownership of a cable television system
and a “Television broadecast station
whose predicted Grade B contour, com-
puted in accordance with § 73.684 of this
chapter, overlaps in whole or in part the
service area of * * * " the cable system,
This rule was designed to encourage di-
versity of media voices within a service
area. Since the service area is the key
consideration here we believe continued
use of signal contours is advisable. Ac-
cordingly, we are not amending the
wording of § 76501 although of course
this change in contour calculation does
alter the effects of the rule. This cuts
into the cross-ownership ban somewhat,
but since the change represents more nc-
curacy in our delineation of a station’s
service area, it furthers the policies being
pursued.

10. Nonduplication protection for

~~translator stations. Section 76.92(d) of
the rules provides that certain translator
stations are entitled to network program
exclusivity if they are located within the
predicted Grade B contour of the tele-
vision station being translated and sre
carried on the cable system Iinvolved®
When the present network nonduplica-
tion rules were adopted it was decided
that a distinction should be made be-
tween translators located within the par-
ent station's local service area and those
located outside it." We shall not revisit
that determination in this proceeding.
Our basic emphasis on local broadcasting
is the basis of this distinction. Since the
service area is key here and few adminis-
trative poblems have surfaced, use of
contours will be continued.

11, Carriage of duplicating satellite or
translator stations, Section 76.55(c) of
the rules provides that a cable system
need not carry the signal of a translator
if the system is located within the Grade
B contour of the station being retrans-
mitted and the system is carrying thal
station, Similarly, §7655(d) provides
that if a cable system is located within
the Grade B contour of both a satellite

*Ses Newport Cableviston Inc, (Newport
Vi) PCO 76-1140, 62 FCC 2d 104 (1976) Re-
consideration denled in PCC 77-179, and Or-
der, FCC 77-178, —— FCC 2d — (1977),
reconsideration pending.

«See Paragraph 27, Report and Order
Dockets 10905 & 18785, FOC 75-413, 52 FCC
24 519, 642 (1975).
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and its parent television station, the sys-
tem need not carry both and may select
petween them. Neither of these rules has
created administrative difficulties and we
pelleve it appropriate to continue use of
contours In these circumstances.

12. Carriage of noncommercial educa~
tional stations. Noncommercial educa-
tional television stations have “must
rarry” status on all cable television sys-
tems located within their Grade B con-
tours. Sea §§76.57(a) (1), 76.59(a)(2),
and 76.61(a) (2) of the rules. Comments
were filed specifically addressing this
isue by the Public Broadcasting System,
the West Virginia Board of Regents, New
York State Education Department and
the Ohio Educational Network Television
Commission. All of these parties urge a
shift to mileage zones from contours, al-
though with different variations, One
difficulty affecting educational stations
more than commercial ones concerns use
of reference points instead of transmit-
ter sites ag the center of mileage zones.
The Ohio Commission points out that

port of & given community and more
concerned with wide area coverage than
are commercial stations. Thus their
transmitters are more likely to be outside
the city of license. PBS points out that
80 of the 250 public television stations
(32 percent) have their transmitters 12
or more miles from their city of license,
with 24 of these over 25 miles away. Thus
use of the city of license reference point
could create a zone which varied signifi-
cantly from the station’s actual coverage
area,

13, The commenting parties are ask-
ing that mileage zones be used to expand
carriage of educational stations. In ef-
fect, they are urging the Commission to
benefit public broadeasting by mandating
carringe on cable systems located out-
side a station’s local service area. We
remaln sympathetic to the advancement
of public broadecasting, but for adminis-
trative and philosophical reasons dis-
cussed further below we decline to adopt
the use of fixed mileage zones for this
burpose. Use of contours negates the
problem of transmitter location, is more
accurate than fixed zones and minimizes
the very difficult problem of determining
the actual availability of a signal for use
on the cable system. We note that our
fules will continue to encourage carriage
0 educational stations outside their
Grade B contours, since these signals
may always be imported absent a justi-
fied objection from a local educational
:‘::‘xmn. We are merely declining to man-
tate carriage of stations which are not
Hrensed to serve the population in ques-
1(»»:1 n;nd whose signal avaflability Is un-

ertain.

14 Carriage of commercial stations.
In the top hundred markets, contours
576 not used for carriage, purposes. They
PPly to smaller markets and to systems
butside all markets as follows:

‘8) Cable systems located outside of
n(ll markets must carry, on request, the
sgnal of any television station whose
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Grade B contour encompasses all or part
of the cable community. See § 76.57
(8) (1),

(b) Cable systems located in smaller
television markets must carry, on re-
quest, the signal of any station whose
Grade B contour encompasses all or part
of the cable community, if the station is
licensed to another smaller market. See
§ 76.59(a) (3).

Again, the concept underlying the rules
is the television station's local service
area, See paragraphs 81-83, “Cable Tele-
vision Report and Order,” FCC 72-108, 36
FCC 2d 143 (1872), In the case of cable
systems located outside the specified zone
of all television stations, the Commission
has felt that & station whose Grade B
contolir reached the community was
enough of & “local” station that its car-
riage should be ensured. We affirm that
decision and will continue use of con-
tours in this context. The same holds true
in the case of cable systems located in
smaller television markets, We found it
wise In 1972 to ensure carriage of smaller
market stations throughout their Grade
B contours in most cases, even where the
contours exceeded their 35-mile zones,
We shall continue that concept, using the
new prediction procedure.

16. Grandfathering. In its regulation
of cable television the Commission has
traditionally not required cable opera-
tors to delete signals already carried
when regulatory policies have changed
that would now preclude that carriage by
new systems, The reason for this has been
to avold an undesired disruption of sub-
scriber viewing habits. We see no reason
to depart from that policy in this pro-
ceeding. This “grandfathering” from the
cable operators point of view is not
significant as to systems that are located
outside of all television markets because
the rules would in any case allow carriage
of the signals in question even if their
carriage is no longer mandatory. It
would, however, allow cable systems in
smaller television markets to continue
carringe of signals from other smaller
television markets even though these
signals, as the result of contour shrink-
age, were no longer subject to mandatory
carriage.

16. Many broadcast parties to this
proceeding have suggested that grand-
fathering should be & two-way street
and that such grandfathering can be
used as one means of assisting UHF sta-
tions. That is they would have us allow
stations that had obtained cable car-
riage under these contours to continue to
Insist on their rights to carriage. Since
this would assure that subscribers will
not lose access to signals to which they
have become accustomed, we are per-
suaded that the two-way grandfathering
concept should be used. While grand-
fathering is traditionally a permissive
concept which allows the status quo to
remain rather than requiring it to, we
feel it Is in the public interest to man-
date continued carriage in this context.
Therefore the rules will be amended to
provide that where a cable system is lo-
cated in the area between a station’s
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prior predicted Grade B contour and its
new one, and is presently required to
carry that signal by virtue of that con-
tour's location, the rights of the cable
system to continue its carriage and the
rights of the station to demand continued
carriage shall remain in force. This result
seems to us particularly appropriate with
respect to those UHF stations that de-
veloped with reasonable expectations of
continued cable carriage in areas where
our revisions in the contour prediction
system would now deprive them of car-
riage rights, It seems likely that situa-
tions will arise where, due to limited
channel capacity or for other reasons,
continued carriage of such signals may
conflict with other proposed uses for the
cable channel. We shall deal with these
and any other situations through our
waiver and special relief procedures.

17. Aid to UHF. A major issue raised
in the “Notice"” was whether the signal
carriage rules should be amended to in-
crease carriage of UHF television sta-
tions. Comments on this issue were
mixed. Most UHF licensees felt that the
Commission should use its cable televi-
sion rules to promote UHF stations. The
cable interests generally argued against
saddling cable with hardships to help
another industry. The National Associa-
tion of Broadcasters and many broadcast
interests flatly argue that expanded car-
riage of “distant” signals actually would
harm broadcasting in the long run.

18. If we are to increase UHF avail-
ability it can be done through a man-
datory approach or a permissive one.
Questions have been raised as to the
propriety of requiring additional car-
riage for this purpose.’ In addition it
would cause serious administrative prob-
lems. This is primarily due to the in-
evitable disputes over the quality of the
signal, the ability of the cable operator
to obtain it, the cost involved, etc. An-
other argument against the mandatory
approach deals with copyright liability.
The new Copyright Law imposes liability
on cable systems for use of signals whose
carriage Is not mandatory as of March
1976. It would be inconsistent in these
circumstances for the federal govern-
ment to demand carriage of a signal and
then exact a copyright fee for that car-
riage. After careful consideration, we
have concluded that mandatory carriage
should not be used as a tool to aid UHP,
as such*

19, This conclusion does not, however,
preciude use of the cable rules to en-
courage Increased carriage of UHP tele-
vision, It only means that use of man-
datory rules is not contempiated. There-
fore the next step is to decide whether
Increased UHF carriage is In the public
interest, This is not as easy a question as
it might first appear. It seems safe to

"Ses, for example, the concurring stato-
ment issued by Commissioner Glen O. Robin-
son to the Notice of Proposed Rule Msaking
in this proceeding.

*Of course, the form of grandfathering
adopted here (Para. 16 and 16 supra) will
mandate continued oarrlage of certain
signals, whether VHP or UHF.
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say that more cable carriage in a UHF
station's “fringe" area can help it finan-
cially. What is less clear is (1) how
harmful the increased competition would
be to stations now carried on these cable
systems and (2) how the local UHF sta-
tion would be affected by carriage of
additional “distant” UHF stations on the
cable systems where it is already carried.
Whether the end result is & plus or minus
will vary depending on the station’s loca-
tion, but the viewing public will have
gained in terms of diversity. We feel that
on the whole UHF television and the pub-
lic would benefit from Increased carriage
within a station's service ares.

The present rules sllow carriage
throughout a commercial station's Grade
B contour only where the cable system
is located outside of all markets or where
the cable system is in a smaller market
and the station in question is licensed to
another smaller market. We are amend-
ing the rules today to allow carriage of all
commercial UHF stations throughout
their Grade B contours, The changes re-
sulting from this action are as follows:

(A) Major market UHF stations can
now be carried within their service aresa,
The present rules base local carriage on
a station’s 35 mile zone and its status as
“significantly viewed” in the area. The
change extends their carriage to commu-
nities outside their 35 mile zone but
within their Grade B contour where the
station is not considered significantly
viewed.

(B) Until now carriage of smaller mar-
ket stations based on Grade B contours
has been allowed only when the cable
system is located either outside of all
markets or within another smaller mar-
ket. Today we are extending carriage to
situations where the cable system is lo-
cated in 8 major market.

This proposal will increase the amount
of UHF television available to the public
and while it will cause audience loss to
some individual stations it should help
UHF as a whole by increasing each sta-
tions access to sudience within its service
area. It is, moreover, consistent with
&t:t:rreomtd!mtonid UHF recep-
20. The obvious question is how does
this move square with our distant signal
limitations. When the “Cable Television
Report and Order,” " was issued in 1972
the Commission set & limit on the num-
ber of distant signals that it felt could
safely be imported into various size tele-
vision markets without significant im-
pact on the local signals, We belleve that
the amendment adopted today is distin-
guishable from that policy determination
because the extra UHF carriage being
encouraged herein involves stations more
“lJocal” in character than “distant.” In
the case of distant signals there is the
danger of adverse impact without appre-
ciable offsetting benefits to the broad-
casting system, In the case of extending
the permissible carriage area of UHF sta-
tions we still have the danger of adverse
impact but the offsetting benefits are sig-
nificant. Not only is the nearby (and

TPCC 72-108, 36 FCC 2d 143 (1972).
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therefore locally oriented) station which
can now be carried likely to Increase its
revenues but the larger goal of parity
between UHF and VHF television is
advanced.

21. We are, therefore, amending the
cable television rules té allow carriage of
any UHF station within its Grade B
contour regardless of whether that sta-
tion has mandatory carriage rights. We
are aware that this amendment may
change the permissible carriage on some
cable systems and may even result in im-
portation of an additional signal. This
does not alarm us, however, since in those
cases we are merely recognizing that the
UHP station should have a more local
status. In addition the harm is mitigated
somewhat by our network nonduplication
rules. Network affiliates will be able to
claim protection against the majority of
programming on & same-network UHF
station being carried due to this amend-
ment. We are amending the syndicated
exclusivity rules, however, to recognize
the local status of these stations. Thus
they will not result in deletion of syn-
dicated programming on any UHF sta-
tion within its Grade B contour. This
decision is consistent with our finding
that these signals are available over-the-
air to the majority of non-cable viewers
who want to view them according to that
system of prediction found most accu-
rate after many years of study (Docket
16004) and thus cable carriage will reflect
rather than distort off-the-air signal
availability patterns,

22. Effective date. We have decided to
continue use of predicted contours in
some contexts but where we are switching
to new contours there are administrative
dificulties. The problem is one of timing.
When the new prediction method was
adopted it was decided that television
stations should not be required to submit
revised contour maps immediately. In-
stead they are being filed by each station
at its first renewal of license subsequent
to the rule change. As a result, Commis-
sion records will not contain revised con-
tour maps for all television stations until
June 1, 1978. We could simply delay the
effective date of this document until then
but it seems unwise to grant or deny
walvers and authorizations based on a
criterin we have decided to abandon,
especially where the decision would go
the other way if the new contours were
applied. Accordingly we shall assume the
validity of whatever contours are avail-
able but make clear that contours based
on the new prediction method are de-
terminative. If an objection is raised in
{ndividual proceedings to the use of an
available contour whose prediction is
based on the prior procedures, the burden
will be on the party seeking to use the
contour (cable operator seeking to prove
a signal 1s local, or broadcaster request-
ing carriage) to submit a showing of
the station’s predicted contour under the
new method, We realize that this may be
a little awkward for the time remaining
between now and June 1, 1878 but it is
the most equitable solution. The difficulty
is minimized somewhat since close to two
thirds of the station licensees have al-
ready filed for renewal and submitted

revised maps with their applications, Ob.
viously, this number will steadily increase
as time passes, Thus, whatever degree of
difficulty we face now will become even
less of a problem as time passes,

23. Summary. We have determined
that it is in the public interest to insti-
tute the following changes:

(a) The stay currently in effect on
cable use of the revised predicted con-
tours is rescinded. Where the cable tele-
vision rules make use of signal contours,
the revised prediction methods will be
applied.

(b) In those areas which are encom-
passed by the old Grade B contour pre-
diction but not the new one, if a signal
is presently being carried, the rights of
both cable systems and television sta-
tions to continued carriage are belng
grandfathered.

(¢) Cable systems located within the
Grade B contour of any UHF television
station will be permitted to carry the
signal of such station.

Authority for the rule amendments
adopted herein is contained in section 2,
4 () and (j), 303, 307, 308, and 309 of the
Communications Act of 1034, as
amended.

Accordingly, it is ordered, That effec-
tive August 26, 1977, Part 76 of the rules
and regulations is amended as set forth
below.

It is jurther ordered, That the revised
contour predictions adopted in “Report
and Order in Docket 16004 and 18052"
are now in effect wherever the Cable
Television rules make use of signal con-
tours.

It is further ordered, That this pro-

ceeding is terminated.
(Secs. 2, 3, 4, 5, 301, 803, 307, 308, 309, 315,
317. 48 Stat., as amended, 1064, 1065, 1008,
1068, 1081, 1082, 1083, 1084, 1085, 1088, 1069
(47 U.S.C. 152, 153, 154, 155, 301, 303, 307, 308,
809, 315, 317).)

FEDERAL COMMUNICATIONS
CommM1ssIon,”
VINCENT J. MULLIKRS,
Secretary.

Chapter I ot Title 47 of the Code of
Federal Regulations is amended as fol-
lows:

In Part 76—Cable Television Service:

1. Section 76.59 is amended by the ad-
dition of paragraph (d)(5) which reads
as follows:

§ 76.59 Provisions for smaller television
markets.

(d) 4.9 %

(5) Any commercial UHF television
station within whose Grade B contours
the community of the system is Jocated,
in whole or in part.

2. Section 76.61 is amended by the ad-
dition of paragraph (e)(5) which reads
as follows:

*See attached joint statement of Commis-
stoners Wiley, Chatrman; Fogarty and White
Commissioner Quello concurring In the re
sult,
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§76.61 Provisions for First 50 Major
Television Markets,

. - » - -

'e) . "

(5 Any commercial UHF television
station within whose Grade B contours
the community of the system is located,
in whole or in part.

3. Section 76.65 is amended by the ad-
dition of paragraph (¢) which reads as
follows:

§76.65 Grandfathering provisions.

ic) When, for purposes of ascertain-
ing cable signal carriage rights or broad-
cast station rights to cable system car-
riage, reference is made to Grade B con-
tours In §§ 76.57, 76.59, 76.61, or 76.63,
such contours shall be the fleld intensity
contours defined in § 73.683(a) of this
chapter: Provided, however, That such
rights as to signals carried or author-
ized for carriage on or before August 26,
1977, shall be determined by reference
to the contour prediction rules adopted
In the Sixth Report and Order in Dock-
ets 8736, 8975, 8876 and 9175, 41 FCC
148 (1852) as amended by Report and
Order in Docket 17253 FCC 70-345, 22
FCC 2d 354 (1970).

4. In § 76.151, paragraphs (a) and (b)
and the Nore are amended to read as
follows:

§76.151 Syndicated program exclusiv-
ity ; extent of protection.
. » » - -

Upon recelving notification pursuant
to §76.155: (a) No cable television sys-
tem, operating in & community in whole
or in part within one of the first 50
major television markets, shall carry &
syndicated program, pursuant to § 76.61
(), (¢), (d), or (e) (1)-(e) (4), for a pe-
riod of 1 year from the date that pro-
gram is first licensed or sold as a syndi-
cated program to a television station in
the United States for television broad-
cast exhibition;

(b) No cable television system, operat-
ng in a community in whole or in part
within & major television market, shall
carry a syndicated program, pursuant to
187661 (b), (), (d), or (e) (1) ~(e)(4),
or 176.63(a) (as it refers to § 76.61 (b),
(e), (d), or (e) (1)—(e) (4), while a com-
mercial * ¢ *

. - » - -

Nore—For purposes of § 76151, a series
Will be treatod as a unit, that is:

(1) No eplsode of n serles (including an
tplaode In a different package of programs
in the same series) may be carried by & cable
teievision aystem, pursuant to §§76.61 (b),
(€), (4), or (e)(1)-(e)(4) or 78.63(a) (as
it refers to §76.61 (b), (e), (d), or () (1)~
(€)(4)) while any eplsodes of the series are
fubject to exclusivity protection.

JOINT STATEMENT OF CHAIRMAN RICHARD
E. Wiey; CommisSioNER JOSEPFH R.
FooARTY, AND COMMISSIONER MARGITA
E. WaITE, DISSENTING IN PART

RE. KEFORT AND ORDER IN DOCKET 20496

We cannot agree with that portion of
:’“—‘ majority opinion which grand-
alhers, on a mandatory basls, existing
UHF Grade B carriage rights. This deci-

RULES AND REGULATIONS

sion, we believe, twists the Commission’s
longstanding concept of grandfathering
as a permissive device to allow rather
than to require the continuance of the
status quo. Moreover, it appears to con-
tradict the larger decision, with which
we agree, that mandatory carriage of
UHF television signals outside of the sta-
tions® service areas for the sole pur-
pose of promoting UHF is not appropri-
ate.
This statement is not to suggest, how-
ever, any disagreement on our part with
the Commission’s commitment to the de-
velopment of UHF television. Indeed, we
very strongly endorse this commitment,
Moreover, we fully support the Commis-
ston’s action In allowing carriage of all
commercial UHF stations throughout
their Grade B contours regardless of
their market status under our cable rules.
We believe that this right to permissive
carriage may be a significant aid to UHF
television’s overall growth by increasing
each station's access to the audience
within its service area,

FR Do¢.77-20400 Filed 7-15-77:8:45 am|

Title 50—Wildlife and Fisheries

CHAPTER II—NATIONAL MARINE FISH-
ERIES SERVICE, NATIONAL OCEANIC
AND ATMOSPHERIC ADMINISTRATION,
DEPARTMENT OF COMMERCE

SUBCHAPTER C—MARINE MAMMALS

PART 216—REGULATIONS GOVERNING
THE TAKING AND IMPORTING OF
MARINE MAMMALS

Reporting of Information on Porpoise
Mortality Levels

AGENCY: National Marine Fisheries
Service.

ACTION: Final rule.

SUMMARY: Regulations are being
amended to assure timely and accurate
reporting of Information on porpoise
mortality levels,

EFFECTIVE DATE: Immediately.

FOR FURTHER INFORMATION CON-
TACT:

Mr. William P. Jensen, Marine Mam-
mal Program Manager, National Ma-
rine PFisheries Service, Washington,
D.C. 20235, 202-634-7461.

SUPPLEMENTARY INFORMATION:
On June 6, 1977, the National Marine
Pisheries Service published (42 FR
28904) proposed amendments to modify
50 CFR 216.24(d) (2) (1) to assure that
accurate information on the numbers of
purse seine vessels at sea and the mor-
tality levels of the individual porpoise
stocks is reported to the National Ma-
rine Pisherles Service on a timely basis.

The amendments to the regulations
would require reports from operators of
all U.S, tuna seiners having & certificate
holder onboard of their actual departure
or arrival date to the Reglonal Director,
Southwest Region, 300 South Ferry
Street, Terminal Island, California,
Area Code 714-233-5511 within 48 hours
prior to departure from port and with-
in 48 hours after arrival in port. Vessels
having observers onboard, or vessels de-
parting for or returning from regulated
trips outside the Inter-American Tropi-
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cal Tuna Commission (IATTC) area,
are excluded from this requirement.

In addition, because of the small
quota sizes on some stocks, it would be
required that the National Marine Fish-
eries Service observers be allowed to pe-
riodically report certain information in
coded form by radio.

One comment was recelved on the
proposal requesting assurance that ves-
sels excluded from this proposal comply
under regulations promulgated else-
where. Since this is the case, the amend-
ments are hereby adopted by the Na-
tional Marine Fisherles Service as orig-
inally proposed.

Accordingly, 50 CFR 216.24(d) (2) (D)
is amended by redesignating §216.24
(d)(2) () (B) as §216.24(d) (2) (D (),
and by adding a new § 216.24(d) (2) (D)
(B) which reads as follows:

§216.24 Taking and related acts inci-
dental to commercial fishing opera-
tions.

- - - - »

(d) » » »

(2) @ 9.9

(‘) - " »

(B) Each vessel having a certificate
holder but not an observer anboard and
not fishing on & IATTC regulated out-
side trip is required to notify the Re-
gional Director, Southwest Region, 300
South Ferry Street, Terminal Island,
California 90731, Area Code 714-233-
5511, within 48 hours prior to departure
from port and within 48 hours after ar-
rival in port, of their actual departure
or arrival date, including any changes
in schedules that may occur after the
original notification. The notification
shall include the name of the vessel and
the location of the port of the scheduled
departure or arrival. Reporting may be
by either the certificate holder, owner,
or managing owner of the vessel. Mas-
ters of all vessels carrying the National
Marine Fisheries Service observers shall
allow observers to periodically report the
following information by radio in coded
form:

1, Number of animals killed since the trip

2. 'r'om tuna caught, all specles, since the
trip began;

3. Total yellowfin tuna caught on porpolse
gince the trip began; and

4. Total sets made, and total sets made on
porpolse since the trip began.
Individual vessel names and their tuna
catches associated with coded Informa-
tion reported by radio by the National
Marine Fisheries Service observers shall
remain confidential unless its release is
authorized in writing by the master of
the vessel, or his designated agent. The
Regional Director, Southwest Region,
will provide to the public a weekly quota
status report summarizing the in-
cidental porpoise mortality accumulated
for all vessels by individual species and
stocks.

Dated: June 29, 1977,

Winrrep H. MemBoHM,
Associate Director, National
Marine Fisheries Service.

[FR Doc.77-20488 Plled 7-15-77.8:45 am|
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proposedrules

This section of the FEDERAL REGISTER contains notices to the publi
these notices is to give interested persons an opportunity to participate in the rule making prior to the adoption of the final rules,

of the prop

d issuance of rules and regulations. The purpose of

FEDERAL ENERGY
ADMINISTRATION

[ 10 CFR Part 211 ]
MOTOR GASOLINE

Adjustments to Base Period Volumes;
Withdrawal of Proposed Rules

AGENCY: Federal Energy Administra-
tion.

ACTION: Withdrawal of notice of pro-
posed rulemaking.

SUMMARY: After consideration of all
the written and oral presentations re-
ceived in connection with the proposal
of the Federal Energy Administration
(FEA) to amend the Mandatory Petro-
leum Allocation Regulations for motor
gasoline to provide for adjustments to
base period volumes and to modify the
rules governing the distribution of sur-
plus product, FEA has determined to
withdraw the proposed rulemaking,

FOR FURTHER INFORMATION CON-
TACT:
Deanna Willlams (FEA Reading
Room), 12th and Pennsylvania Ave-
nue, NW., Room 2107, Washington,
D.C. 20461, 202-566-9161.

Ed Vilade (Media Relsations), 12th
and Pennsylvania Avenue, NW., Room
3104, Washington, D.C. 20461, 202-
566-9833.

Mary B. Jones (Program Office), 2000
M Street, NW., Room 2314, Wash-
ington, D.C. 20461, 202-254-3234.

Kathleen C. Williams (Office of the
General Counsel), 12th & Pennsyl-
vania Avenue, NW., Room 7132, Wash~
Ington, D.C, 20461, 202-566-2454.

SUPPLEMENTARY INFORMATION:
On April 20, 1977, FEA gave notice (42
FR 20826, April 22, 1977) of & proposed
rulemaking and public hearing to amend
the Mandatory Petroleum Allocation
Regulations to provide for adjustments
to the base perlod volumes of motor
gasoline. The proposed amendments pro-
vided for adjustments to the base period
use of retail motor gasoline sales outlets,
and bulk purchasers and wholesale pur-
chaser-consumers which have alloca-
tion levels which are not one hundred
percent of current requirements, to_re-
flect actual purchases from base period
suppliers in the corresponding month of
the previous year. For wholesale pur-
chaser-resellers other than retajl sales
outlets, the adjusted base period use was
proposed as the sum of the adjusted
base period uses of all their base period
and assigned purchasers., In the pro-
posed rulemaking, FEA also requested

comments on several alternatives to re-
stricting the proposed adjustments to
purchases from base period suppliers.

FEA issued an amendment to the no-
tice of proposed rulemaking on May 6,
1977 (42 FR 23859, May 11, 1977) re-
questing additional comments on the
distribution of surplus motor gasoline.
Specifically, FEA requested comments on
whether the current regulations govern-
ing the distribution of surplus product
should be revised to require public no-
tice of the availability of surplus prod-
uct and to include an explicit require-
ment that each wholesale purchaser-re-
seller be offered a pro-rata share of sur-
plus product based on the proportion
of its adjusted base period volume to the
total adjusted base period volumes of all
purchasers entitled to recelve an allo-
cation from the supplier,

The rulemaking proceeding was initi-
ated by FEA because significant changes
in demand patterns have occurred in the
retall gasoline market and average vol-
umes per station have shifted from base
period uses as established and adjusted
during 1874, Because there are limited
means available under the regulations to
effect adjustments in base period uses
and because any shortages in the supplies
of motor gasoline might result in dislo-
cations in the market due to FEA regu-
lations, FEA concluded that some mech-
anism to adjust base period volumes to
reflect more accurately current market
conditions was necessary, The additional
comments on surplus product were solic-
ited because FEA had been advised that
the procedures for the distribution of
surplus product were not being adhered
to and some marketers were experienc-
ing difficulty in obtaining surplus prod-
uct from their base period suppliers.

A total of 159 comments both oral and
written were submitted in connection
with this proceeding, A majority of the
comments received by FEA indicated
that the regulations should not be
changed, as proposed, immediately be-
fore the peak driving season because
such a change would require extensive
modifications In the distribution system
which would be difficult to effect during
the period of high demand. A period of
at least several months was projected to
be required to implement the proposed
amendments. In addition, although al-
most all respondents agreed with FEA as
to the need for updating base period vol-
umes, there was little consensus on the
most appropriate method for accom-
plishing such adjustments, and a further
rulemaking proceeding appears to be
necessary prior to issuing a final rule on
adjustments to base period volumes. Fi-

nally, there was no clear indication in
the comments received that the rules
governing the distribution of surplus
product require modification,

In light of the difficulties for the in-
dustry if these adjustment procedures
were adopted this summer, FEA has con-
cluded that adoption of the proposed ad«
Justment procedures is not justified at
this time and is hereby withdrawing its
April 20, 1977 notice of proposed rule-
making, as amended on May 6, 1977
(Emergency Petroleum Allocation Act of
1873, Pub. L. 93-150, as amended, Pub. L
03-511, Pub. L. 94-00, Pub, L. §4-133, and
Pub. L. 94-163, and Pub, L. 04-385; Pederal
Energy Administration Act of 1874, Pub. L.
93-275, as amended, Pub. L. 94-285; Energy
Policy and Conservation Act, Pub. L, 94-163,
as amended Pubd. L. 94-385; E.O. 11700, 39
PR 23185).

In consideration of the foregoing, the
proposal published in the Fepesar Rec-
ISTER (42 FR 20826, April 22, 1977) en-
titled “Adjustments to Base Period Vol-
umes for Motor Gasoline", as amended
by a notice issued May 6, 1977 (42 FR
23859, May 11, 1977, is hereby with-
drawn.

Issued in Washington, D.C., July 12,
1977,

Eric J. Fyar,
Acting General Counsel.

|FR D0c.77-20479 Filed 7-13-77:1:02 pm|

[ 10 CFR Part 600 ]
ENERGY POLICY :g? CONSERVATION

Implementation of Coal Loan Guarantee
Program
AGENCY: Federal Energy Administra-
tion.

ACTION: Notice of inquiry
notice of proposed rulemaking).

SUMMARY: The Federal Energy Ad-
ministration (‘FEA™) hereby requesis
public comment on certain issues and
suggested procedures concerning FEA»\_
implementation of the Coal ILoan
Cuarantee Program, as authorized r-.\.
ths Energy Policy and Conservation Act
(EPCA) (Pub. L.94-163) and the E:m'."r.)
Conservation and Production :‘\rl
(ECPA) (Pub. L. 94-385). Under l.}tﬁ
program FEA would be authorized 1o is-
sue loan guarantees for the purpose o
developing, expanding or reopeniis
underground coal mines. 3

The preamble of this notice sum-
marizes certain important features of
the program, and requests public com‘;
ment concerning the need, impact, {*”_g
feasibility of the program and the FEA®

(advance
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preliminary proposed regulations to im-
plement the program. The text of the
suthorizing legislation is reprinted at
the end of the preamble for the sake of
convenience. The preliminary program
regulations suggesting the procedures
under which FEA would operate the
program, if implemented, are included
at the end of the notice.

An Advance Notice of Proposed Rule-
making, rather than a Notice of Proposed
Rulemaking, is issued now because FEA
{s still in the process of evaluating the
feasibility and potential impact of the
program. The purpose of the Advance
Notice of Proposed Rulemaking is to en-
able FEA to obtain public comments as-
sessing the need for this program as cur-
rently authorized by EPCA and ECPA.
While the preliminary regulations con-
tained in this Advance Notice of Pro-
posed Rulemaking constitutes one pos-
sible approach to administering the pro-
gram, FEA specifically requests com-
ments on alternative approaches.

Applications for loan guarantees will
not be accepted until FEA completes its
evaluation of the comments received in
response to this public notice, issues pro-
posed program regulations, completes the
programmatic environmental analysis,
and promulgates final program regula-
tions,

DATES: Comments by August 8, 1977,
4:30 pam.

ADDRESS: All comments to Executive
Communications, Room 3309, Federal
Energy Administration, Box NY, Wash-
ington, D.C. 20461.

;OR FURTHER INFORMATION CON-
ACT: 4

David M, Phelan, 202-566-9934.
SUPPLEMENTARY INFORMATION:

A. Background.

B. Need, impact and feasibility of the
program.

C. Text of the authorizing legislation.

D. Comment procedures.

A. BACKGROUND

The Congress included section 102 in
the Energy Policy and Conservation Act
'_Z-.PCA» and Section 164 in the Energy
Conservation and Production Act
(ECPA) for the purpose of providing
ereater availability of low sulfur coal,
This legislation authorizes the Adminis-
trator of the FEA to guarantee loans is-
Sued for the development of new under-
Eround coal mines, the expansion of ex-
Stng underground coal mines, and the
'eopening of underground coal mines
Which had been previously closed.

The primary purposes for which the
Coal Loan Guarantee Program was en-
Acted were to encourage and assist small
ind medium sized coal producers in in-
treasing coal production from low sulfur
Underground coal mines, to enhance
‘ompetition among coal producers, and
Y0 encourage new market entry by small
toal producers.

. In addition, the program is lkely to
Stimulate additfonal job opportunities in
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geographic areas where low sulfur un-
derground coal reserves are located.

-Underground mining is encouraged as
8 means of reducing the impact of coal
production on the surrounding environ-
ment. Further, the program will also as-
sist coal producers in acquiring the nec-
essary funds to upgrade equipment and
provide for better safety mechanisms as
specified in the Federal Coal Mine Health
and Safetv Act.

No application for a loan guarantee
would be considered unless evidence were
provided which established that adequate
financing could not be obtained without
such a loan guarantee.

Priority consideration would be given
loan guarantee applications for low sul-
fur underground coal mining projeets, in
accord with the legislative requirement
contained in section 102(b) (3) of EPCA
that 80 percent of the guarantees issued
in any fiscal year be restricted to devel-
opment of low sulfur coal production
capacity.

It is anticipated that priority consid-
eration would also be given those appli-
cations for projects having a plan of op-
eration which indicates a reasonable
likelihood of rapid production from
proven reserves and which already have
available such project infrastructure as
access roads, rall systems and loading
facilities.

It is not expected that guarantees
would be made available for the mining
of coal for metallurgical use.

The aggregate outstanding principal
amount of loans guaranteed under this
program could not at any time exceed
$750.000,000, in accordance with section
102(b) (3) of EPCA.

The preliminary regulations suggest
the procedures by which the FEA would
administer its responsibilities to issue
loan guarantees. The regulations outline
suggested requirements for the filing and
processing of applications and for the is-
suance and subsequent servicing of guar-
anteed loans, The documentation re-
quired to be submitted by the applicant,
including certain site-specific environ-
mental information described in appli-
cation forms currently under develop-
ment, would provide a basis upon which
the Administrator could evaluate the ap-
plication and determine whether to issue
a loan guarantee,

B, Tue Nexp, IMPACT AND FEASIBILITY OF
THE PROGRAM

The FEA desires to obtain the public's
views regarding the neéd for the Coal
Loan Guarantee Program, its impact and
its feasibilitvy, as well as suggestions re-
garding progrim operating procedures.

Specific areas in which the FEA seeks
comments and opinions include:

1, Increased underground production
of low sulphur coal may be constrained
by, among other factors, a lack of ade-
quate financing for the development, ex-
pansion or reopening of underground
mines by “small” coal producers. FEA
has surveyed many lenders and small
coal producers who belteve such a finan-
cial constraint exists. Additionally, evi-
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dence such as the relatively low legal
lending limits of even the largest com-
mercial banks in most states with large
deep mineable low sulfur coal reserves
tends to substantiate this constraint.
However, it may be the case that if the
coal producer controls proven low sul-
fur coal reserves and has obtained the
long term coal sales contract required by
EPCA, then no Federal guarantee is re-
quired to secure adequate debt financing.
To date, very few such actual low sulfur
coal sales contracts obtained by small
coal producers have been identified.
Comments are solicited, therefore, which
document either that a loan guarantee
program as authorized by EPCA is
needed, and/or that small underground
coal producers with Jong term low sul-
fur coal sales contracts have obtained
adequate debt financing without such a
loan guarantee.

2. EPCA requires that a borrower un-
der the Coal Loan Guarantee Program
be unable to obtain adequate financing
without a loan guarantee, Other Federal
loan guarantee programs require bor-
rowers to demonstrate, some formally
and others informally, thelr inability to
obtain adequate debt financing by being
rejected by one or more lenders. Com-
ments are solicited on recommended
procedures to be used in this program to
demonstrate that adequate debt fi-
nancing is not available without a loan
guarantee. :

3. In preparing an application for a
loan guarantee, borrowers would incur
such costs as providing the coal reserves
and developing the financial and other
data required for a feasibility study.
These costs may be significant and would
be incurred prior to approval of a con-
ditional commitment to guarantee or is-
suance of a loan guarantee, Comments
are solicited, particularly from those ex-
perienced in coal mining and in proving
mineral reserves, on the magnitude of
these costs and to what extent they
should be eligible costs for reimburse-
ment from the proceeds of the guaran-
teed loan, subsequent to and contingent
on issuance of a loan guarantee.

C. TEXT OF THE AUTHORIZING
LEGISLATION
For convenlence, the text of the pro-
visions in EPCA and ECPA authorizing
the Coal Loan Guarantee Program has
been reprinted below:

ENERGY PoLICY AND CONSERVATION ACT

INCENTIVES TO DEVELOP UNDERGROUND
COAL MINES

Sec. 102 (8) The Administrator may, in
accordance with subsection (b) and rules
prescribed under subsection (d), guaran-
tee loans made to eligible persons des-
cribed In subsection (¢) (1) for the pur-
pose of developing new underground coal
mines,

(b) (1) A person may receive [sic] for
a loan guarantee under subsection (a)

only if the Administrator determines
that——
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(A) Such person is capable of success-
fully developing and operating the mine
with respect to which the loan guaran-
tee is sought;

(B) Such person has provided ade-
quate assurance that the mine will be
constructed and operated in compliance
with the provisions of the Federal Coal
Mine Health and Safety Act and that no
final judgment holding such person liable
for any fine or penalty under such Act
Is unsatisfied;

(C) There is a reasonable prospect of
repayment of the guaranteed loan;

(D) Such person has obtained a con-
tract, of at least the duration of the
period during which the loan is required
to be repald, for the sale or resale of
coal to be produced from such mine to
a4 person who the Administrator of the
Environmental Protection Agency certi-
fles will be able to burn such coal in
compliance with all applicable require-
ments of the Clean Alr Act, and of any
applicable implementation plan (as
defined in section 110 of such Act):

(E) The loan will be adequately
secured;

(F) Such person would be unable to
obtain adequate financing without such
guarantee;

tee;

(G) The guaranteeing of a loan to
such person will enhance competition or
encourage new market entry; and

(H) Such person has adequate coal
reserves to cover contractual commit-
ments described in subparagraph (D).

(2) The total amount of guarantees
issued to any person (including all per-
sons affiliated with such person) may
not exceed $30,000,000. The amount of a
guarantee issued with respect to any loan
may not exceed 80 percent of the lesser
of (A) the principal balance of the loan
or, (B) the cost of developing such new
underground coal mine.

(3) The aggregate outstanding prin-
cipal amount of loans which are
guaranteed under this section may not at
any time exceed $750,000,000, Not more
than 20 percent of the amount of guaran-
tees issued under this section in any
fiscal year may be issued with respect to
loans for the purpose of opening new
underground coal mines which produce
coal which 1s not low-sulfur coal.

(¢) For purposes of this section—

(1) A person shall be considered
eligible for a guarantee under this sec-
tion if such person (together with all
persons affiliated with such person)—

(A) Did not produce more than 1,000,-
000 tons of coal in the calendar year
preceding the year in which he makes
application for & loan guarantee under
this section;

(B) Did not produce more than 300,000
barrels of crude oll or own an ofl refinery
in such preceding calendar year; and

(C) Did not have gross revenues In
excess of $50,000,000 in such calendar
year.

(2) A person is affiliated with another
person if he controls, is controlled by, or
is under common control with such other
person, as such term may be further
defined by rule by the Administrator.
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(3) The term “low sulfur coal” means
coal which, In a quantity necessary to
produce one million British thermal
units, does not contain sulfur or sulfur
compounds the elemental sulfur con-
tent of which exceeds 0.6 pound. Sulfur
content shall be determined after the
application of any coal preparation
process which takes place before sale of
the coal by the producer.

(d) The Administrator shall prescribe
such regulations as may be necessary or
appropriate to carry out this section.
Such rules shall require that each appli-
cation for a guarantee under this section
shall be made in writing to the Adminis-
trator In such form and with such
content and other submissions as the
Administrator shall require, in order
reasonably to protect the interests of the
United States. Each guarantee shall be
issued In accordance with subsections
(a) through (¢), and—

(1) Under such terms and conditions
as the Administrator, in consultation
with the Secretary of the Treasury, con-
siders appropriate;

(2) With such provisions with respect
to the date of issue of such guarantee as
the Administrator, with the concurrence
of the Secretary of the Treasury, consid-
ers appropriate, except that the required
concurrence of the Secretary of the
Treasury may not, without the consent of
the Administrator, result in a delay in
the issuance of such guarantee for more
than 60 days; and

(3) In such form as the Administra-
tor considers appropriate,

(e) Each person who receives a loan
guarantee under this section shall keep
such records as the Administrator or the
Secretary of the Treasury shall require,
including records which fully disclose
the total cost of the project for which a
loan is guaranteed under this section and
such other records as the Administrator
or the Secretary of the Treasury deter-
mines necessary to facilitate an effective
audit and performance evaluation. The
Administrator, the Secretary of the
Treasury, and the Comptroller General
of the United States, or any of their duly
authorized representatives, shall have
access for the purpose of audit and ex-
amination to any pertinent books, docu-
ments, papers, and records of any per-
son who recefves a loan guarantee under
this section.

ENERGY CONSERVATION AND PRODUCTION
Acr

Sec. 164, Section 102 of the Energy
Policy and Conservation Act is amended
by adding at the end of subsection (c)
the following new paragraph:

(4) The term “developing new under-
ground coal mine* includes expansion of any
existing underground coal mine In a man-
ner designed to Increase the rate of produc-
tion of such mine, and the reopening of any
underground coal mine which had previously
been closed.

D. COMMENT PROCEDURES

Interested persons are invited to par-
ticipate in this public inquiry by submit-

ting data, views, or arguments, witp, re-
spect to the proposals set forth in this
notice, to Executive Communications
Room 3309, Box NY, Federal Energy Aq.
ministration, Washington, D.C. 20481,
Comments should be identified on the
outside envelope and on documents sub-
mitted with the designation: Coal Loan
Guarantee Program. All comments re.
ceived by FEA will be avallable for public
inspection in the FEA Reading Room,
Room 2107, Federal Building, 12th snd
Pennsylvania Avenue, N.W.,, between the
hours of 8:00 a.m. and 4:39 p.m., Monday
through Friday,

Any information or data considered by
the person furnishing it te be confiden-
tial must be so identified and submitted
in writing, one copy only. The FEA re-
serves the right to determine the confi-
dential status of the information or data
and to treat it according to that deter-

mination.

Nore. —The FEA has determined that this
document does not contain a major proposal
requiring preparation of an Inflationary Im-
pact Statement under Executlve Order 11821
and OMB Clroular A-107.

(Energy Policy and Conservation Act, Pub. L,
94-163; Energy Conservation and Production
Act, Pub. L. 94-385; Pederal Energy Adminis-
tration Act of 1974, Pub. L, 93-275, wm
amended, Pub, L. 94-183, s amended, Pub
L.94-385; E.O, 11790, 39 FR 23185.)

In consideration of the foregoing, FEA
Issues an advance notice of proposed
rulemaking amending Title 10 of the
Code of Federal Regulations by sdding
Part 600, as set forth below.

Issued in Washington, D.C., July 13,
1977,

Eric J. Fyal,
Acting General Counsel,
Federal Energy Administration
PART 600—IMPLEMENTATION OF COAL
LOAN GUARANTEE PROGRAM
Subpart A—Geneoral Provisions Purpose and
Objectives
Sec.
600.02
600.03

Definitions.
General provisions.
Subpart B—Applications
Flling and processing fee,
Determination of eligibility
General application information re-
quirements.
Financlal and other application in-
formation requirements.
Project cost documentation require-
ments,

Consideration of environmental 1m-

pacts.
Subpart C—Application Processing

Approval criteria.

Conditional commitment.

Personal and corporate guarantess

Guarantee terms.

Interest rate.
60045 Guarantee fee,
60046 Closing.

Subpart D—Servicing the Guaranteed Loon
800.50 Collateral. 3 5
600.51 Loan servicing and reporting re

quirements,
600.60 Audit and Inspection of records.

€00.20
600.21
600.22

60023
620.24
600.25

800.40
800.41
000.42
600 43
600.44
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g00681 Assignment of transfer of guaranteed
Joan.
60062 Termination of guarantee.
Subpart E—Default
60080 Default,
#0081 Liquidation.
§00.86 © Share in recovery.
80090 Disclosure,

Non-interference with Federal, State
and local requirements.

Avrsorrry: Pub, L, 94-163; Pub. L. 84~
485, Pub. L. 83-275; E.O. 117980.

Subpart A—General Provisions
PURPOSE AND OBJECTIVES

FEA has Included these regulations in
this notice in order to indicate one pos-
sible set of procedures by which the pro-
gram, If implemented, could be adminis-
tered. While comments may be directed
to these regulations, comments are spe-
cifically invited as to alternative ap-
proaches which FEA may wish to con-
sider.

§600,02 Definitions.

For the purpose of this Part:

(g) “Act” means the Energy Policy
and Conservation Act of 1975 (Pub, L.
04-163), as amended by the Energy Con-
servation and Production Act of 1976
(Pub. L. 94-385).

(b) “Administrator” means the Ad-
ministrator of the Federal Energy Ad-
ministration, his duly designated repre-
sentative, or any officer of the United
States designated by statute or executlve
order to succeed to his responsibilities.

(c) “AmMliate" means a person who di-
rectly or indirectly through one or more
intermediaries controls, or is controlled
by, or is under common control with
another specified person, where control
means direct or indirect possession of
the power to direct or cause the direc-
tion of the management and policies of
a verson, whether through the ownership
of voting securities by contract, or other-
wise. (17 CFR 230.405).

(d) “Applicant for Guarantee" or
“Aoplicant” means the lender who ap-
plies to FEA for a guarantee,

&) “Application” means the written
request of an applicant for a loan guar-
antee.

‘) “Borrower” means any party di-
rectly liable for repayment of any part
of a loan guaranteed by FEA.

(@) “Conditional Commitment” means
that document, issued by the FEA, which
sets forth specifically or by reference, the
terms and conditions under which the
FEA will issue & guarantee.

(h) “Contract” means a written agree-
ment or agreements for at least the dura-
tion of the period during which a guar-
anteed loan is required to be repaid, for
the direct and indirect sale or resale of
coal to be produced from the subject mine
0 a person who the Administrator of
the Environmental Protection Agency
certifies will be able to burn such coal
in compliance with all applicable require-
ments of the Clean Air Act, and with
any applicable implementation plan (as

i(;fz?cd in section 110 of the Clean Air

600.92

FEDERAL
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(1) “FEA" means the Federal Energy
Administration.

(J) “Guarantee” means the document
issued by FEA setting forth specifically
or by reference FEA's undertaking to save
from loss the lender of a guaranteed
loan, or portion thereof, and the terms
and conditions of the undertaking.

(k) “Holder” means the person other
than the lender who has succeeded in
due course to all or part of the right,
title and interest in the guaranteed por-
tion of the loan.

() “Lender” means any original
source of financing, licensed or regulated
by a State or the Federal Government or
approved by FEA, which provides to a
borrower funds to be guaranteed by the
FEA. The Lender is also the Applicant.

(m) “Loan Agreement” means the
written contract between the Borrower
and Lender specifying the terms and
conditions under which the Lender pro-
vides financing to the Borrower.

(n) “Low Sulfur Coal” means coal
which, in a quantity necessary to pro-
duce one million British thermal units,
does not contain sulfur or sulfur com-
pounds the elemental sulfur content of
which exceeds 0.6 pound. Sulfur content
shall be determined after the application
of any coal preparation process which
takes place before the sale of the coal by
the Borrower.

(0) “Obligation” means any loan, note,
bond. or other evidence of Indebtedness.

(m) “Profect” means an undertaking
by the Borrower which will produce coal
by the develorment of new underground
mines, exnansion of existing mines In a
manner designed to increase production
of such mine, or the reoovening of un-
derground coal mines which had pre-
viously been closed.

§ 600.03 General provisions.

(a) The aggregate outstanding princi-
pal amount of loans guaranteed under
Public Law 94-163, section 102, may not
at any time exceed $750,000,000.

(b) The full faith and credit of the
United States is pledged to the payment
in cash or equivalent of all guarantees
issued pursuant to section 102 of the Act.
Any such guarantee issued by FEA shall
be conclusive evidence that the guaran-
teed loan qualifies for such guarantee,
and the validity of such guarantee so
made shall be incontestable in the hands
of a Holder. exceot for fraud or material
misrepresentation on the part of such
Holder.

{c) Not more than 20 percent of the
total amount of guaranteed obligations
i=sued in any fiscal year may be for the
nurnose of develooing, exvanding, or re-
ovening underground mines that vroduce
coal which is not low-sulfur coal.

(d) The Administrator shall obtain the
concurrence of the Secretary of the
Treasury with respect to the date of
issue of any loan guarantee, except that
this concurrence may not, without the
consent of the Administrator, result in
a delay in the issuance of a guarantee for
more than 60 days.
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Subpart B—Applications
§ 600.20 Filing und processing fee.

The filing of each Application must be
accompanied by a check or draft payable
to the Administrator in the amount of
$10,000 for a mine expansion or reopen-
ing application, or $20,000 for a new mine
Application. Such fee shall be nonreim-
bursible. No subsequent application fee
payment shall be required in the event
the guarantee amount or other applica-
tion items are amended after initial fil-
ing. Such amendments will be permitted
until issuance of the guarantee,

§ 600.21 Determination of eligibility,

(a) Each Application must include a
signed statement from the Borrower rep-
resenting that the Borrower and any Af-
filiated Persons did not, in the calendar
year preceding the year of application
for a loan guarantee:

(1) Produce more than 1,000,000 tons
of coal;

(2) Produce more than 300,000 barrels
of crude oil;

(3) Own an oil refinery;

(4) Have gross revenue in excess of
$50.000,000.

(b) The Applicant must also submit
a signed statement from the Borrower
representing that there is no final judg-
ment unsatisfied that holds Borrower or
any Affiliated Person liable for any fine
or penalty pursuant to the Federal Coal
Mine Health and Safety Act.

fc) The Lender will certify that none
of its officers or directors, major stock-
holders, or other owners Is an Affiliated
Person of the Borrower. The Lender will
certify that none of the Borrower's of-
ficers or directors, stockholders, or other
owners has a substantial financial inter-
est in the Lender.

§ 600.22 General application informa-
tion requirements,

The Applicant must provide at the
time of application the following:

(a) Evidence that the Borrower owns,
leases, or otherwise controls sufficient
economically recoverable coal reserves
at the site described in the application
to produce sufficient coal to permit the
Borrower to honor any obligation under
the contract;

(b) A letter of intent to purchase coal
or a draft coal sales contract, for the sale
or resale of the coal to be produced from
the project;

(¢c) An estimate of the sulfur content
of the coal reserves at the site described
in the Application;

(d) Adequate assurance that the mine
will be constructed and operated in com-
pliance with the Federal Coal Mine
Health and Safety Act;

(e) Evidence that the Borrower has
been unable to obtain adequate financing
without such guarantee. Such evidence
may consist of a signed statement from
the Applicant representing that he would
not provide financing under the proposed
terms without a Federal guarantee;

(f) A copy of the Mine Development
Plan (normally the same plan submit-
ted to Federal and State officials will suf-
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fice) which includes a description of the
processes and methods the Borrower
plans to use in the Project;

(g) A list of permits, licenses and other
authorizations required by local, State or
Federal authorities prior to opening of
the proposed mine, with copies of any
permits already issued and a schedule of
expected dates of application for the re-
maining required permits;

(h) Certain environmental data to be
specified, describing environmental char-
acteristics of the Project site.

§ 600.23 Financial and other applica-
tion information requirements,

(a) The Applicant shall provide infor-
mation in support of the Application,
such as prescribed below: This informa-
tion shall be used as the basis for the Ad-
ministrator's legislatively stipulated de-
termination that the Borrower is capable
of successfully developing and operating
the mine.

(1) Full description of the scope, na-
ture, extent, and location of the pro-
posed Project;

(2) A description of the Borrower's or-
ganization and & copy of the business cer-
tificate, partnership agreement, or cor-
porate charter, bylaws, and appropriate
authorizing resolutions;

(3) A list identifying Affiliated Persons
of the Borrower;

(4) Resumes of the Borrower’s key em-
ployees which Includes in reverse chrono-
logical order their business and man-
agerial experience, with emphasis on his-
tory of recent experience in the coal in-
dustry: .

(5) A description of any other Fed-
eral financial assistance (e.g.. direct
loans, guaranteed loans, grants, con-
tracts) expected to be applied for or
already obtained by the Borrower in con-
nection with the Project;

(6) Itemized estimates of costs of the
Project (see § 600.25) ;

(7T) Summary of insurance coverage
for the Project;

(8)A schedule of salaries (and other
finanical remuneration including profit
gharing and stock options) to be pald
to officers and key employees of the Bor-
rower who are, or will be directly asso-
clated with the Project;

(9) An analysis of the Project's eco-
nomic and financial feasibility including:

(a) Recoverable coal reserves quan-
tity estimate;

(b) Estimated thickness and pitch of
seam(s);

(¢} Physical analysis of coal quality;

(d) Estimated production volume;

(e)Shaft design, if applicable;

() Ventilation plan;

(g) Description of major equipment
and facilities requirements;

th) Roof and ground cutting plans;

(1) Coal handling and processing plan;

(j) Location of openings;

(k) Storage and disposal facilities;

(1) Modes of transportation;

(m) Building design;

(n) Water, sewerage, environmental
control systems;

(0) access roads;

(p) Electrical and mechanical main-
tenance plans;
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(q) Mine closing and reclamation

plan.

(10) List identifying collateral with
estimated market value.

(b) The required scope of the Project
feasibility analysis will depend on the
magnitude of the Project. The Adminis-
trator may require additional informa-
tion at his discretion in order to evaluate
adequately the potential success of the
Project.

(¢) The Lender must submit evidence,
including & copy of his credit analysis,
upon which FEA can reach a credit de-
cision to issue a guarantee. The evidence
submitted should consist of, but not be
limited to, such items as the following:

(1) Latest financial statements of the
Borrower:

(1) Pinancial condition,

(1) Current and retained income,

(iii) Source and use of funds,

(iv) Others as appropriate, and

notes to the above, and the opinion
thereof by an independent certified pub-
lic accountant for the three most recent
fiscal years, if applicable.

(2) Most recent (within 90 days) in-
terim financial statements, as above, of
the Borrower with representations as to
the fairness and reasonableness of such
statements by principals of the Bor-
rower in lieu of an opinion by an inde-
pendent certified public accountant.

(d) Projected source and use of funds
statement shall be presented on an an-
nual basis for the estimated duration of
the guarantee. In case of mine expansion
projects, the same statements shall be re=
quired. identifying separately the finan-
cial effect of the expansion and continu-
ing operations.

§ 600.24 Project cost documentation re-
quirements,

(a) Reasonable and customary costs
paid, or to be paid, by the Borrower ap-
plicable to the development of a Project
are generally permitted in computing the
estimated aggregate Project cost, as ap-
proved by the Administrator. All costs for
plant and equipment must relate to fa-
cilities to be used substantially in con-
nection with the Project. These costs re-
lated to the Project include, but are not
limited to the following:

(1) Land and/or mineral rights pur-
chase and lease payments, including rea-
sonable real estate commissions;

(2) Acquisition or construction of
buildings, including offices, bathhouses,
lamphouses, and other buildings required
for development;

(3) Coal preparation plant construc-
tion including all machinery and equip-
ment;

(4) Coal handling facilities including
tipples, storage facilities and loading fa-
cilities:

(5) Machinery and equipment includ-
ing continuous miners, shuttle cars, load-
ers, roof bolting equipment, trucks, con-
ventfonal mining eéquipment, conveyor
belt systems and all other equipment
necessary for coal mine development;

(6) Power plant equipment and trans-
mission lines including installation cost;

(7) Employee’s salaries and wages,
consultant fees and independent contrac.
tor costs;

(8) Engineering fees, surveys, title in.
surance, recording fees and legal fees
incurred in connection with land and/or
mineral rights acquisition;

(9) Technical, financial, environmen-
tal, and feasibility studies;

(10) Infrastructure, including site
preparation, installation of tracks, access
roads, and fencing;

(11) Transportation equipment;

(12) Refuse disposal system;

(13) Water clarification system;

(14) Air pollution control system;

(15) Ventilation system;

(16) Communication system;

(17) Insurance and bonds;

(18) Costs of safety and environmen-
tal protection equipment, facilities and
services;

(19) Legal and accounting fees for
mine permit acquisition and mine devel-
opment;

(20) Fees for royalties and licenses;

(21) Interest on Interim construction
financing: .

(22) Costs of complying with terms
and conditions specified In the guarantee
agreement or required by regulations an