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highlights

PART I:

BILL OF RIGHTS DAY, HUMAN RIGHTS DAY
AND WEEK

Prasiaential PO A BRI L s nannsesssusgiamts nnons simma Al 52977

SUNSHINE ACT
ITC proposal on implementation; comments by
32=81=76 .... ,/:_.5_...2._5 .............................................. 53039

PRIVACY ACT OF 1974
OMB publishes list of reports on new systems of records.. 53148

FREEDOM OF INFORMATION
Labor/OSHA proposes rules; comments by 12-20-76.... 53067

INDIGENTS
FCC rules facilitating participation in proceedings; effec-
tive 2BEmF6r LRl 7 (i ereiirserseeeerannnn 53019

COMMERCIAL VEHICLE-BRAKES
DOT/FHWA clarifies instances when automatic device to
reduce front-wheel braking shall not:be operable............ 53001

HIGHWAY SAFETY ACT OF 1976
DOT/FHWA publishes conforming amendments; effective
2 G B 4 R e O ot 0 o A RO B O 53003

OUTER CONTINENTAL SHELF
Interior/GS rules on oil and gas leasing; effective
12-3-76 e e T s Soale, o Vod e S el 53016

LEAD-CONTAINING PAINT

CPSC announces intent to prepare an environmental
impact statement and seek additional information; com-
(0002 b L a7 A S o R NN oo 53127

AGRICULTURAL RESEARCH GRANTS
USDA/CSRS solicits proposals; submissions by 2-1-77.. 53119

FLUE-CURED TOBACCO
Agriculture/ASCS announces 12-16-76 referendum on
1977 national quota and reserve. ... ..........ocoovviiiiiiiiiiienn. 53035

FOOD ADDITIVES

HEW/FDA provides for safe use of a certain aqueous
solution for sanitizing food-processing equipment and
utensils; effective 12-3-76......... oo 53001

D e e e ST e e e =TI w CONTINUED INSIDE




reminders

(The items in this list were editorially compiled as an ald to Froerarn REGISTER users. Iuclusion or exclusion from this list has no legal
significance, Since this llsl; is Intended as a reminder, it does not include effective dates that occur within 14 days of publication.)

HUD/FDAA—Individual and family grants; 3 3
Rules Going Into Effect Today recovery of advance of State share. List of Public Laws
48538; 11-4-76

Norte: No public bills which haye become

FCC—Land mobile radio services in Chi- A ] 1aw were received by the Office of the Federa)
cago region................. 47931; 11-1-76 Rules Going Into Effect Dec. 5, 1976 Besiswr, ,,{3;, inclusion in today's List o

USDA/APHIS—Meat and meat products
from the Republic of China (Taiwan); ~
importation............... 48722; 11-5-76

AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK

The six-month trial period ended August 6. The program is being continued on a voluntary basis (see OFR
notice, 41 FR 32914, August 6, 1976). The following agencies have agreed to remain in the program:

Monday ‘ Tuesday i Wednesday ‘ Thursday Friday
NRC | usDa/Ascs | | NRC USDA/ASCS
DOT/COAST GUARD 1 USDA/APHIS ’ ~ DOT/COAST GUARD USDA/APHIS
DOT/NHTSA ‘ USDA/FNS J ol  DOT/NHTSA USDA/FNS
DOT/FAA | USDA/REA ; s  DOT/FAA USDA/REA
DOT/OHMO ‘ csc l < DOT/OHMO csc
DOT/OPSO ‘ LABOR l i DOT/OPSO LABOR

| HEW/FDA | 2 7 | HEV;/EX =

Documents normally scheduled on a day that will be a Federal holiday will be published the next work day
following the holiday.

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program
Coordinator, Office of the Federal Register, National Archives and Records Service, General Services Adminis-
tration, Washington, D.C. 20408.

ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers
appearing on opposite page.

,.-@‘uﬁ]%¢ Published daily, Monday through Friday (no publication on Saturdays, Sundays, or on official Federal
A l'.:',, . % holidays), by the Office of the Federal Register, National Archives and Records Service, General Services
\ } Administration, Washington, D.C. 20408, under the Federal Register Act (49 Stat. 500, as amended; 44 U.S.C.,
% 4 Ch, 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I). Distributior
%“?u&'.’.‘os"& is made only by the Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402.

Phone 523-5240

The FeoeraL REGISTER provides a uniform system for making available to the public regulations and legal notices issued
by Federal agencies. These Include Presidential proclamations and Executive orders and Federal agency documents having
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the issuing agency.

The FepERAL REGIsTER Will be furnished by mail to subscribers, {free of postage, for $5.00 per month or $50 per year, payable
in advance, The charge for individual copies is 75 cents for each issue, or 75 cents for each group of pages as actually bound,
Remit check or money order, made payable to the Superintendent of Documents, U.S. Government Printing Office, Washington,
D.C. 20402,

federal register

Area Code 202

There are no restrictions on the republication of material appearing in the Feperal REGISTER,
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INFORMATION AND ASSISTANCE

Questions and requests for specific information may be directed to the following numbers. General inquiries

may be made by dialing 202-523-5240.

PRESIDENTIAL PAPERS:

FEDERAL REGISTER, Daily Issue:
Subscriptions and distribution..... 202-783-3238 Executive Orders and Proclama- 523-5233
“Dial - a - Regulation” (recorded 202-523-5022 tions.
summary of highlighted docu- Weekly Compilation of Presidential 523-5235
ments appearing in next day’s Documents.
issue). : :
| &l
Scheduling of decuments for 523-5220 Public Papers of the Presidents 523-5235
publication. Rdex e 523-5235
Copies of documents appearing in 523-5240 ;
the Federal Register. PUBLK‘? LAWS:
Coractions i aiaD < i 523-5286 Public Law dates and numbers. ... 523-5237
Public Inspection Desk. ... . ........ 523-5215 Slip Laws... meeeie i 523-5237
Finding Aids . 523-5227 U.S. Statutes at Large ................... 523-5237
Public Briefings: “How To Use the 523-5282 A 523-5237
Federal Register." U.S. Government Manual. ... .. 523-5230
Code of Federal Regulations (CFR).. 523-5266 | Automation .. ... . ... .. . 523-5240
FindingAlds2Se ol oie =ets 523-5227 | Special Projects.... 523-5240
HIGHLIGHTS—Continued
COTTON NATIONAL FLOOD INSURANCE PROGRAM

USDA/ASCS announces changes for 1977 transfers, re-
lease and reapportionment of base acreage allotments;
LT 0 S s 2o (- S O S R O R s oo oo .. 53006
USDA/ASCS announces determination of State reserves
and county allotments for 1977 crop; effective 11-30-76. 53006

PEANUTS
USDA/ASCS announces 1977 Crop National acreage
allotment and marketing quota. ... 53006

VETERANS
Labor/ETA proposed schedule for unemployment com-
pensation; comments by 1=3—77........cccoomeeerrecreneenecinnnes 53048

WATER AND WASTE DISPOSAL

USDA/FmHA amends rules on development grants; effec-
tive 2B L e e e R et e s cngioi e 53009

DECOQUINATE IN ANIMAL FEEDS

HEW/FDA approves supplemental new drug application;
effective G . o ey it R P ers s 53002

DETERMINATION OF CHILD DISABILITY
HEW/SSA proposes additional medical criteria for use
in evaluating disability of wage earners under 18; com-

MENS B e - e e s rs s vosarmsyismsosioasans mmbsaEssase 53042
CIGARS

Treasury/ATF proposal on taxation; comments by

b s h By [~ L I ST e e B Ny g = 53055

CUSTOMHOUSE BROKERS
Treasury/CS amends rules on examinations for licenses;
100 YO B =5 s SO e S e M e D - 53001

Treasury/Comptroller designates loans exempted from
prohibition; effective 8-8-76.. .. .. ... ..o 52979

TRUTH-IN-LENDING
FRS publishes official staff interpretations.... .............. .

RURAL HOUSING LOANS

USDA/FmHA amends rules on applications and accounts
when area designation changes; effective 12-3-76.......... 53009

SECURITY HOLDERS

SEC amends proxy rule on submission of proposals;
effective 2—-1=77.........coooiiiieianaaaians

CREDIT BY BANKS
FRS revises Form U-1 on purpose of purchasing or carry-
ing margin stocks; effective 1-=1-77... ... .. oo ... 52980

EXTENSIONS OF CREDIT

FRS issues changes in rates for advances and discounts
for member banks. ... L RN iG i s 52979

LOAN SERVICING

USDA/FmHA amends rules on transfer of real estate
accounts when area designation changes; effective
s T [ et R e S S R S B BRI 53010

BROKERS AND DEALERS
SEC proposal on uniformn net capital rule pertaining to
transactions in options; comments by 12-31-76............ 53036

SAVINGS AND LOAN ASSOCIATIONS

FHLBB amendments on financial statements; effective
R D S e e e s 52982
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HIGHLIGHTS—Continued

MEETINGS— PART 1 /
EPA: Science Advisory Board, Environmental Measure- COMMUNITY ‘HEALTH CENTERS
ments Advisory Committee, 12-20-76... ... . 53130 | Lew/PHS adopts grants regulations: effective 12-3-76.. 53203
HEW: Review Panel on New Drug Regulation,
 EOr 8 o R i O 0 S o R A AR Ay . 53135 PART Il:
FDA: Panel on Review of Hemorrhoidal Drugs, 12-20
£ I B B R SR SRR S = o S e . 53135 PRgEgiﬂgﬁ?}oggANDARDs REVIEW
HRA: sHea!th Slervnces i)e;el707pmental Grants St"’dy 53136 | HEW/PHS proposes provisions for interim confidentiality
ection, 1=6:and 27577, oot and disclosure of data and information; comments by
National Advisory Council on Health Professions 1-17-77 W RS T e L ey |17 [T 53213
Education, 1-11 and 1-12-76.. 53136
OE: Advisory Council-on Developmg Irstututuons 1—6 PART IV:
o S S - 53136 | EMPLOYEE BENEFIT PLANS
Office of Telecommumcat«ons Pollcy Electromagneuc Treasury/IRS and Labor/EBSO exemption relating to
Radiation Management Advisory Council, 12-15 transactions involving the Citizens and Southern Na-
and 12-16-76 3 = =5 53149 tional Bank Retirement Trust, et al 53217
CANCELLED MEETINGS— PART V:
Labor/BLS: Business Research Advisory Council, Com- FEDERAL ELECTIONS
mittee on Consumer and Wholesale Prices, FEC publishes advisory opinion requests . 53221
12-3-76 53076
PART VI
RESCHEDULED MEETINGS— MINIMUM WAGES
HEW/OE: Vocational Education, State Plan and Dis- Labor/ESA issues index and general wage determinations
cretionary Programs, 12-13, 12-14, 12-15, 12- for Federal and federally assisted construction (2 docu-
17-76, 1-5and 1-11-77. . 53137 ments) 53226, 53263
THE PRESIDENT AGRICULTURE DEPARTMENT CIVIL AERONAUTICS BOARD
Proc tion See Agricultural Marketing Serv- Rules
de ama. s ? ice; Agricultural Stabilization Charters:
Bill of Rights Day, Human Rights ) and Conservation Service; Co- Advance booking. . __________ 59937
Day and Week ... 52977 operative State Research Serv- Notices
ice; Farmers Home Adminis-
EXECUTIVE AGENCIES tration; Rural Electrification Hearings, etc.:
Administration; Soil Conserva- Argo, SA_ - 53123
AGRICULTURAL MARKETING SERVICE tion Service. Eastern Air Lines, Inc. . _.___ 53124
Rul International Air Transport As-
es ‘ ALCOHOL, TOBACCO AND FIREARMS socition o= ST A Laae RE 53123
Lemons grown in Ariz. and Calif - 53008 BUREAU Pan American World Airways,
Oranges, grapefruit, mxg‘gmermes. sa0p7 Proposed Rules I0e: Bttt T s 53123
and tangelos grown in Fla. 7 3 W ¢ 2
 (rigto. grovn in Tdaho Cigars, large; taxation. ... ----- 53065 CviL SERVICE COMMISSION
Potatoes (Irish) g . :
e 53008 Wine, labeling and advertising;
ps TR e P ‘ proposed hearings____________ 53055 Rules
Proposed Rules Notices Exceptcdiser(v)i;ie: 48 B 1
st 2L x 5 Executive ce of President_._ 52979
Grapefruit glo“~n in Ela-_«--- I 2:},030 PFirearms, granting of relief._.__ 53156 Personnel records and files, em-
Papayas grown in Hawaii_ .. _____ 53035 tovnient and exeditive aaslgil
ANTITRUST DIVISION, JUSTICE ﬁleht system; editorial changes;
AGRICULTURAL STABILIZATION AND DEPARTMENT S Srection Ao 859710
CONSERVATION SERVICE Notices O e e
Rules Competitive impact statements :g:z:ieer s St ius asalanm et
Cotton, extra-long staple; mar- ﬁi‘e‘:“s_"opl‘}sgd C‘?éi‘;’:t' j}‘é‘:g& President’s  Commission ‘on
keting quotas and acreage allot- . G . White House Fellowships____ 531
MENLS — oo oo 53006 Mcoql})anilzs. Asan Bow N TR Transportation Department____ 5312
Cotton, upland; marketing quotas Morrison-Knudsen  Co., —inc. B3Tds
and acreage allptments ........ 53006 et Al COMMERCE DEPARTMENT
Peanuts, marketing quotas and BLIND AND OTHER SEVERELY HANDI- See Maritime Administration.
acreage allotments_— .- 53006 CAPPED, COMMITTEE FOR PURCHASE
Proposed Rules FROM COMPTROLLER OF CURRENCY
Tobacco (flue-cured) ; marketing Notices _ Rules
quotas and acreage allotments; Procurement list, 1977; additions Flood hazard areas, special; loans
Fetarendmn - e 53035 and deletions (4 documents) _._ 53126 exempted from prohibition____ 52979
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CONSUMER PRODUCT SAFETY
COMMISSION

Notices
Environmental statements; avail-
ability, ete.:
Lead-containing paint, intent to
prepare

COOPERATIVE STATE RESEARCH
SERVICE

Notices
Special grants program, applica-

53127

tions closing date_ .- 53119
CUSTOMS SERVICE
Rules :
Customhouse broker license; ex- e

amination

Proposed Rules
Organization and functions; field
organization; ports of entry, -

ete.:
Cleveland, Ohio; extension of
limits
Louisville, Ky.; extension of
P S N e e

DEFENSE SUPPLY AGENCY

Notices
Contract debarment, future; pro-
posed cancellation or termi-
nation:
Warner & Swasey Co— .-

EDUCATION OFFICE

Notices
Applications and proposals, clos-
ing dates:
Desegregation of public educa-
tion and emergency school aid

53039

53039

53129

programs; correction. - 53136
indian elementary and second-
ary school assistance... ... 53137
Meetings:
Developing Institutions Advi-
sory Epaelll e 53136

Vocational eduecation, State plans
and discretionary programs;
clarifications and interpreta-
tions; inguiry; change in meet~
ings

EMPLOYEE BENEFITS SECURITY OFFICE

Notices
Employee benefit plans:
Prohibitions on transactions;
exemption proceedings, hear-
ings, ete. (2 documents) ...

53078,
53217

EMPLOYMENT AND TRAINING
ADMINISTRATION
Proposed Rules
Unemployment compensation; ex-
servicemen:
Remuneration schedule. ...
Notices

Employment transfer and business
competition determinations; fi-

53048

nancial assistance applications- 53076
Unemployment compensation,
emergency:

Federal supplemental benefits;

availability in Oregon. ... 53077

CONTENTS

EMPLOYMENT STANDARDS
ADMINISTRATION

Notices

Index to general wage determina-
tion decisions and modifica-
tions

Minimum wages for Federal and
federally-assisted construction:
genéral wage determination de-
cisions, modifications, and su-
persedeas decisions_ .. ... e

53263

ENVIRONMENTAL PROTECTION AGENCY

Rules
Air pollutants, hazardous;
tional emission standards:
Arizona
Vinyl chloride; correction. . __
Air pollution; standards of per-
formance for new stationary
sources:
Arizona; authority delegation.
Water pollution; efliuent guide-
lines for certain point source
categories:
Electroplating; suspension and
revocation

Proposed Rules
Water pollution; effluent guide-
lines for certain point source
categories:
Electroplating

Notices

Air pollutants, bazardous; per-
formance standards for new
stationary sources and Na-
tional emission standards:

Pima County Health Depart-
ment, Arizona; authority del-
egation

U.S. Virgin Islands; authority
delegation; correction_ __ ____

Meetings:

Environmental Measurements
Advisory Committee_________

Pesticide applicator certification;
State plans:

NOrmont S S L e sy

Pesticide registration:

Applications

Na-

53017
53017

53017

53018

53130

53133

53130

53133

ENVIRONMENTAL QUALITY COUNCIL
Notices

Environmental statements; avail-
gbllity, et oo st D 53127

FARMERS HOME ADMINISTRATION

Rules

Association loans and grants, com-
munity facility loans:
Private business enterprises and
community water/waste dis-
posal facilities; development

e et S MY A 530090
VRural housing loans and grants:
Policies, procedures and au-
thorizations ... ... .= 53009
Security servicing and lquida-
tions:
Real estate security; transfer of
loan accounts, rural to non-
o) IS S S e 53010

53070 -

Notices

Disaster and emergency areas:
CBHIOITIR e e cior o S
COOTBIay L ik L en T i |
Louisiana

FEDERAL COMMUNICATIONS
COMMISSION

Rules

Cable television:
Amplitude charaeteristic stand-
ard
Microwave radio service, private
operational, fixed; technical
standards; correction_._______ 53028
Practice and procedure:
Indigent persons; participation
in Commission proceedings__ 53019
Radio and television broadcast-

ing revegulation. . _._.___. .-- 53022
Notices
Cable television:
Programming execlusivity: in-
1 (115 5 o s O Rt A 53168

Domestic public radlo services;
applications accepted for filing_
Television, adequate services, New
Jersey; petition for inquiry.._.
Hearings, ete..
Seward County Broadcasting
Co., Inc. and Cattle Country
Broadcasting

53165

53170

53169

FEDERAL ELECTION COMMISSION

Notices

Advisory opinion requests. . __ 53221

FEDERAL HIGHWAY ADMINISTRATION

Rules

Engineering and trafic opera-
tions:
Traffic operations; definition of
“Smm,"
Motor carrier safety regulations:
Parts and accessorles; addresses
for acquiring referenced doc-
uments
Parts and accessories;
matic front-wheel brake lim-
iting device_.. ...
Parts and accessories; front
tire marking requirements;

53003

effective date postponed.. . 53083 3

FEDERAL HOME LOAN BANK BOARD

Rules
Federal Savings and Loan Insur-
ance Corporation:
Accounting reguirements; fi-
nancial statements, form and
52982

e b | SR S T e SR TS

FEDERAL INSURANCE ADMINISTRATION
Rules

Flood Insurance FProgram,
tional:

Communities eligible for sale of

insurance

Na-
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Proposed Rules
Flood Insurance Program, Na-
tional; flood elevation deter-
minations, ete.:
Colorado
Connecticut
Louisiana (2 documents) _ 53053,
Massachugetts — . e
Michigan
Minnesota -
Nebraska (2 documents) _53049,
0 (T M e o AR SR e S S
T N e I R T G T N

FEDERAL MARITIME COMMISSION

Notices
0il pollution; certificates of finan-
cial responsibility «3 docu-
53099-53101

53052
53054
53054
53053
53049
53050
53055
53051

Agreements filed, ete.:
Gulf European Freight Assn
FEDERAL POWER COMMISSION

Notices

Hearings, ete.:
Alabama-Tennessee

53102

53102
Co 53102
Algonguin Gas
53103
Columbia Gas
Corp
Consolidated Gas Supply Corp._-
Florida Gas Transmission Co.,
53105
53108
53106
53106
53107

53104
53104

Gas Gathering Corp

Gruy Management Service Co._

Gulf States Utilities Co. .- -

Iowa Power and Light Co

Kansas-Nebraska Natural Gas
53108

53108
53109
53109

Co
Mid-Louisiana Gas CO— - -
Minnesota Power and Light Co-
Mississippi River Transmission

Corp
Mountain Fuel Resources, Inc.._
Mountain Fuel Supply Co
Natural Gas Pipeline Co,

53108
53110
83110
of

53110
53111
53111
53112
53112

Northwest Pipeline Corp

Oak Creek Power Co

.Pacific Gas and Electric Co.___

Portland General Electric Co.-

Texas Eastern Transmission
Corp

Texas Gas Transmission Corp.
(3 documents) 53113,

Transcontinental Gas Pipe Line
Corp

United Gas Pipe Line Co. and
Texas Gas Transmission

53112
53114
53114

FEDERAL RAILROAD ADMINISTRATION

Rules
Railroad employee hours of serv-
ice; sleeping quarters construc-

Proposed Rules
Railroad employee hours of serv-
ice; sleeping quarters coanstruc-

CONTENTS

Notices

Petitions for exemptions, ete.:
Consolidated Rail Corp, et al_ .
Meridian & Bigbee Railroad Co-

FEDERAL RESERVE SYSTEM

Rules
Credit by banks: X
Margin stocks, purchasing or
carrying; ‘Form U-1 revised
Credit extensions by Federal Re-
serve banks; rate changes_ ____
Truth-in-lending:
Open end credit plan collection
program; interpretations_._ .

Notices

Board actions;
reports
Applications, etc.:
First International Bancshares,
Inc
Hawkeye Bancorp
Western Michigan Corp.—. -

FISH AND WILDLIFE SERVICE
Rules

Endangered and threatened spe-
cies; fish, wildlife, and plants:
Salamander, Red Hills

Proposed Rules

Endangered and threatened spe-
cies; fish, wildlife, and plants:
Florida Everglade kite and

dusky seaside sparrow.
Grizzly bear; public hearings,
(3,9 72200 (o) 1 DU L) Bl "L i

Notices

Emergerncy exemption, endangered
species; snail darter

Endangered species permits; ap-
plicatons (2 documents) 53139, 53141

FOOD AND DRUG ADMINISTRATION
Rules

Animal drugs, feeds, and related
products:
Decoquinate
Sponsor, change of
Food additives:
Sanitizing solutions

Notices

Committees; establishment,
newals, ete.:
Food and Drug National Advi-
sory Committee; renewal. ...
Reserpine and Breast Cancer
Ad Hoc Committee; renewal.
Toxicology Adyvisory Committee;
renewal
Food additives, pefitions filed or
withdrawn:

53155
53156

52980

52979

52980

applications and
53115

53117
53118
53118

53074

53075

53142

re-

53135
53135
53135

53138
Drugs Review

Hemorrhoidal

GENERAL ACCOUNTING OFFICE
Notices

Regulatory reporfs review, pro-

posals, approvals, elc 653135

GEOLOGICAL SURVEY
Rules
Outer Continental Shelf; oil, gas,
and sulphur operations:
Development and production;
order and guidelines. __ __ . _
Notices
Outer Continental Shelf; oil and
gas development:
Gulf of Mexico; operations and

production; limited suspen-
Asion guldeltnes_ . . - o o 53144

530146

HEALTH, EDUCATION, AND WELFARE
DEPARTMENT

See also Education Office; Food
and Drug Administration;
Health Resources Administra-
tion; Public Health Service;
Social and Rehabilitation Serv-
ice; Social Security Administra-
tion.

Notices

Meetings:

New Drug Regulation Review
Panel - S amae o e 88137

HEALTH RESOURCES ADMINISTRATION
Notices
Meetings:
Health Professions Education
National Advisory Council___ 53136

Health Services Developmental
Grants Study Section_

HOUSING AND URBAN DEVELOPMENT
DEPARTMENT

See Federal Insurance Adminis-

. tration.

INTERIOR DEPARTMENT

See Pish and Wildlife Service;
Geological Survey; Land Man-
agement Bureau; National Park
Service,

INTERNATIONAL TRADE COMMISSION
Proposed Rules

Sunshine Act lxnplementation.
Commission meetings, public ob—
servation

Notices

Enumeration of articles to provide
for comparability among U.S.
import, production, and export
data; preliminary drafts; re-
lease for public comment

53136

=

INTERSTATE COMMERCE COMMISSION
Notices

Hearing assignments

Motor carriers:
Lease and {nterchange of vehi-

Temporary authority applica-
tions (2 documents) .. 53158 53162
Transportation of “waste” P
ucts for reuse or recycnng----_ 53164
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JUSTICE DEPARTMENT
See also Antitrust Division.

Rules
Organization, functions, and au-
thority delegations:
Civil Trial Sections, Chiefs;
compromise, settlement and
closure of claims
U.S. District Attorneys;

53006

real

LABOR DEPARTMENT

See also Employee Benefits Se-
curity Office; Employment and
Training Administration; Em-
ployment Standards Adminis-
tration; Labor Statistics Bu-
reau; Occupational Safety and
Health Administration,

Notices

Adjustment assistance:
Alrco, AllOyE o oo 53079
Alpha Carbide, InC. . 53079
Alpha Shoe Co. - _.__-._._ 53079
American Athletic Shoe Co,

p oY e L G, o el 53080
Americana Coat Co., ne_._____ 53080
APetDiCOTD: st Sl 53080
Armco Steel Corp_ . . 53081
ABARCO; e s s oot 53082
Babcock & Wilcox_ . . 53082
Bata Shoe Co.,, Jnc_ . _________ 53082
Bethlehem Steel Corpissariil 53083
Birwin Trousers- . oo 53083

Bloomberg Leather Goods-.._ . 53083

Boonton Handbag Co., Inc.._. 53084
Bridgewater Shoe Corp________ 53084
Corman g s oo Sl e 53086
Central Jersey Repair . ___ 53085
Cinderelia Shoe Corp_ . .. = 53085
Clifton Heights Sportswear,

NP e s s 53086
Crescendoe Gloves, Inc_...____. 53086
Dadson Knitting Mills, Inc.___ 53086
DaVal Manufacturing Co_.___ 53087
Eberhard Faber, Inc— ... 53087
bin o)1 (33l 5107 o ¢ JoE e T S S 53087
E. T. Wright Co,, Inc...._____ 53088
EX NG, NG s s 53088
F. Mazzeo & Co.,, Inc_ .. _____ 53089
General Electric Co_ . _____ 53089
General Last Manufacturing

&) bt e Sl et e e oS 53089
Grossman Clothing Co., Inc____ 53090
A D i e e =t 53090
J. X, Bonek €0, T0tCe - our . 53090
Kaiser Steel COrp--oceeooo o 53091
Laminated Glass Corp...- - .. 53091
Leverenz Shoe CO- oo~ 53091
M. Bellr O s s v s S 53093
Manchester Coat Co- . ______ 53092
b7 PN R0 T el 3 S e LW 53092
Maremont Corp. ol o it 53093
Miss Quality, Ine. . ______. 53093
Nu-Car Carriers, InC.__ ... ___ 53094
Park Avenue Industries_._____ 53094
R Widen €0 e oo L1 53095
BB N0 S s e 53095
Rexnord, et r ol ot 53094
Royal Typewriter Co_.________ 53096
Standard Manufacturing Co.,

VTV e e T e et 1 53098
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CONTENTS

Superb Glove Corp. o~ 53096
U.B. Metals Refining Co__ ... 53097
United States Steel Corp__.... 53097

Vulvan Corp. (2 documents) ___ 53097,

53098
Wﬂlia.m P. Goldman & Bro,
wmm}; “ Manufacturing Corp._...
Winer Manufacturing Co______

53098
53098
53099

property, right of redemption £3 2ol LABOR STATISTICS BUREAU

Notices
Meetings:

Business Research Advisory
Council, Consumer and
Wholesale Prices Commit-
s o e e S N Gt e

LAND MANAGEMENT BUREAU

Rules

Outer Continental Shelf; oil and
gas leasing:

Royalty, rental, and lease terms;

suspension’ . - Sartes o= T
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presidential documents

Title 3—The President
PROCLAMATION 4479

Bill of Rights Day
Human Rights Day and Week, 1976

By the President of the United States of America

A Proclamation

We Americans have been deeply moved by the sights and sounds of our Bicen-
tennial observance, celebrated this year with pageantry, with fireworks, and with tall
ships whose friendly visits have reminded us of our close ties, both contemporary and
historical, with many nations around the globe. More importantly, we have given
renewed thought to those principles of liberty and justice that underlie our national
experience. Reexamined in the light of the past two centuries, the great instruments of
our freedom—the Declaration of Independence, the Constitution and the Bill of
Rights—retain both their vitality and their relevance to today’s problems,

When he introduced his proposal for a Bill of Rights to the House of Representa-
tives of the First Congress, James Madison called it “the great work.” He said: “It will
be a desirable thing to extinguish from the bosom of every member of the community,
any apprehensions that there are those among his countrymen who wish to deprive
them of the liberty for which they valiantly fought and honorably bled.”

Madison argued that “the great object in view is to limit and qualify the powers
of Government, by excepting out of the grant of power those cases in which the Gov-
ernment ought not to act, or to act only in a particular mode.” Those cases include
rights and freedoms all Americans cherish today—freedom of religion, of speech, of
the press; security against unreasonable searches and seizures; freedom from self-
incrimination ; the guarantee of due process of law; trial by jury.

Our national commitment to the principles of the Bill of Rights is echoed in the
community of nations by our respect for the ideals enunciated in the Universal
Declaration of Human Rights, adopted by the United Nations General Assembly in
1948. This Declaration eloquently affirms that the foundation of freedom, justice and
peace in the world lies in the recognition of the inherent dignity, and the equal and
inalienable rights, of all members of the human family.

In December we pay special tribute to these fundamental documents. Decem-
ber 15 is the one hundred and eighty-fifth anniversary of the adoption of the Bill of
Rights and December 10 is the twenty-eighth anniversary of the Universal Declara-
tion. As we enter the third century of our national existence we need more than ever
to remember that the principles contained in these fundamental statements of human
purpose have immediate application, not only domestically in our dealings with one
another, but also internationally in our pursuit of friendly relations with all countries.

NOW, THEREFORE, I, GERALD R. FORD, President of the United States of
America, do hereby proclaim December 10, 1976, as Human Rights Day and
December 15, 1976, as Bill of Rights Day. I call upon the American people to observe
the week beginning December 10, 1976, as Human Rights Week. Further, I ask all
Americans, as they reflect with conscious pride on our history, not to be content with
past accomplishments but to recognize the future task of our Nation and mankind: to
bring about the full realization of the ideals and aspirations expressed in the Bill of
Rights and the Universal Declaration of Human Rights,

IN WITNESS WHEREOF, I have hereunto set my hand this first day of
December, in the year of our Lord nineteen hundred seventy-six. and of the Inde-
pendence of the United States of America the two hundred and first,

st R Fod

[FR Doc.76-35797 Filed 12-1-7634; 25 pm]
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rules and regulations

REGISTER issue of each month,

This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are
keyed to and codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510.
The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are fisted in the first FEDERAL

Title 5—Administrative Personnel
CHAPTER I—CIVIL SERVICE COMMISSION
PART 213—EXCEPTED_SERVICE
Executive Office of the President

Section 213.3303 is amended to show
that one position of Senior Policy Analyst
is excepted under Schedule C.

Effective on December 3, 19786,
£213.3303(k) (2) is added as set out
below.
£213.3303 Executive Office of the Pres-

ident,
" - - - E

(k) Office of Science and Technology
Policy. *~%."

(2) One Senior Policy Analyst.

(6 U.8.0. 8301, 3302; EO 10577, 8 CFR 1054
658 Comp., p. 218)
Unrrep STATES CIviL SERV~
1CE COMMISSION,
James C. SrrY,
Executive Assistant to
the Commissioners.
|FR Doc.76-35748 Plled 12-2-76;8:45 am]

PART 300—EMPLOYMENT (GENERAL)

PART 305—EXECUTIVE ASSIGNMENT
: SYSTEM

Editorial Changes; Correction

In the FeperAL REGISTER of November
23, 1976 (FR Doc, 76-34564) on page
51579, the Civil Service Commission
made editorial changes to Parts 293, 300,
and 305. The editorial change in item
(2) is corrected to amend §300,104(a)
(2), and in item (3) is corrected to amend
§305.102¢a) (4).

UnireEp STATES CIviL SERV-
ICE COMMISSION,
James C. SpPry,
Executive Assistani
to the Commissioners,

| FR D0¢.76-35613 Filed 12-2-76:8:45 am]

Title 12—Banks and Banking

CHAPTER |—COMPTROLLER OF THE CUR-
RENCY, DEPARTMENT OF THE TREASURY

PART 22—LOANS IN AREAS HAVING
SPECIAL FLOOD HAZARDS

Designated Loans Exempted From
Prohibition

Notice is hereby given that the Comp-
troller of the Currency is amending the
regulation governing loans in areas hav-
ing gpecial flood hazards (12 CFR Part
22, 40 FR 12068, March 17, 1975; 40 FR
36107, August 19, 1975; 41 FR 6259, Feb-
ruary 12, 1976). This amendment is in-
tended to conform the provisions of the

existing regulation to the recent legisla~
tive amendments to the National Flood
Insurance Act (42 U.S.C. 4001 et seq.)
contained in section 14(a) of the Housing
Authorization Act of 1976, Pub. L. 94-375
(August 3, 1976).

Since the Act, as amended, prescribes
the substance and dates of effectiveness
of this particular amendment, notice,
public participation and deferred effec~
tive date are not required.

12 CFR Part 22 is amended by revising

§22.3 to read as follows:

§22.3 Prohibition as to losns in non-
participating communities.

On and after July 1, 1975, or after one
year following the date of official notifi-
cation to the chief executive officer of the
community of identification of special
flood hazards, whichever is later, no bank
shall make, increase, extend, or renew
any loan secured by improved real estate
or a mobile home located or to be located
in an area that has been identified by the
Secretary of Housing and Urban De-
velopment as an area having special
flood hazards, unless the community in
which such area is situated is then par-
ticipating in the national flood insurance
program: Provided, That the prohibition
contained in this section shall not apply
to (a) Any loan made to finance the ac-
quisition of a residential dwelling occu-
pied as a residence prior to March 1,
1976, or one year following identification
of the area within which such dwelling
is located as an area containing special
flood hazards, whichever is later, or made
to extend, renew, or increase the financ-
ing in connection with such a dwelling,
(b) Any loan, which does not exceed an
amount prescribed by the Secretary of
Housing and Urban Development, to fi-
nance the acquisition of a building or
structure completed and occupied by a
small business concern, prior to Janu-
ary 1, 1976, (¢) Any loan or loans, which
in the aggregate do not exceed £5,000, to
finance improvements to or rehabilita-
tion of a building or structure occupied
as a residence prior toJanuary 1, 1976, or
(d) Any loan or loans, which in the ag-
gregate do not exceed an amount pre-
scribed by the Secretary of Housing and
Urban Development, to finance non-
residential additions or improvements to
be .used solely for agricultural purposes
on a farm. =

Effective: This amendment is effective
August 3, 1976.

Dated: NoveMsERr 29, 1976.

ROBERT BLooM,
Acting Comptroller
of the Currency.

|FR Doc.76-35681 Filed 12-2-76,8:45 am|]

CHAPTER II—FEDERAL RESERVE SYSTEM

SUBCHAPTER A—BOARD OF GOVERNORS OF
THE FEDERAL RESERVE SYSTEM

PART 201-—EXTENSIONS OF CREDIT BY
FEDERAL RESERVE BANKS

Changes in Rates

Pursuant to section 14(d) of the Fed-
eral Reserve Act (12 U.S.C. 357), and for
the purpose of adjusting discount rates
with a view to accommodating com-
merce and business in accordance with
other related rates and the general
credit situation of the country, Part 201
is amended as set forth below:

1. Section 20151 is amended to read
as follows:

§ 201.51 Advances and discounts for
member banks under sections 13 and

13a.

The rates for all advances and dis-
counts under sections 13 and 13a of the
Federal Reserve Act (except advances
under the last paragraph of such sec-
tion 13 to individuals, partnerships, or
corporations other than member banks)
are:;

Pedeml Reserve Bank of— Rate  Effective
Boston . ... Ty bYs Now, 22 1670
New York.. ... . B3 1o
Philadelphia. .. ... b4 Do
Cleveland ... .. 8ls D¢
Richmiond. ... .. 54 Do
Atlanta. .. .. b4 Do
Chieago. . . B Do.

Bt. Touls. .. .o.. b4 Nov. 26, 197
Minneapolis. ... .. R 54 Nov. 22,197
Kansas City.. ... 4 Do,
017 S Ot L I R 5% Do
San: Francdsoo: - .ol oo i 1374 Do

2. Section 201,52 is amended to read
as follows:
§ 201.52 [Amended]

(a) 'The rates for advances to member
banks under section 10(b) of the Federal
Reserve Act are:

Rate

Poderal Reserve Bank of— Effective
BOSEON - o oot as d i s 534 Nov. 22,1970
NaW Yo i s e e o 5% Do,
Philndelphia. o .o - B34 Do.
Cleveland . [ Do,
Richmond. 42 162 Do
Allaat . sn e b4 Do.
Chicngo R e A Do,
I e, e 6%  Now, 20, 1976
Minngapolis_ .. 5% Nov. 22,1978
Kansas City . s 6% Do,
VT e S L A DTG SN 5% Do,

Ban Froueiseo . .. - wouooan 0% Do.

(b) The rates for advances to member
banks for prolonged periods and signif-
icant amounts under section 10(b) of
the Federal Reserve Act and § 201.2(e)
(2) of Regulation A are;
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Fodorn! Rugeryo Bank of— Rate F,ﬂ'(u!.l.l\'n

e e — 6 Nov. 22,1976
Now York b'} Do,
Philadsiphia, . 0!, Do,
Clovolund ~ 64 Do,
Richmond O TTROREEESS B4 Do
Atlnnta. e Teths i ey s B4 Do,
Chicago. .. o i = Sl S Big Do.

St Lowls. . RIS 044 Now, 26, 1076
I R 64 Nov, 22,1076
Bansas City e s s | 614 Po, -
Dallas e . B2 0 Do,

Bat Fratiolsdo. 22 64 Do,

3. Section 201,53 is amended to read as
follows:

§ 201.53 Advances to persons other than
member banks, '

The rates for advances under the last
paragraph of section 13 of the Federal
Reserve Act to individuals, partnerships;
or corporations other than member
banks secured by direct obligations of,
or obligations fully guaranteed as to
principal and interest by, the United
States or any agency thereof are:

Poderal Reserve Baonk of— Rate  Effoctive

L I RIS R AT 8¢ Nov. 22 1976

New York. ... 844 Do.
Philadelphia. 84 Do.
Claveland. . . L'/" Do.
Richmond. ... ... 8i4 Da.
Atlants. .. ... B4 Do,
) RS SRESRE i 84 Do.
8t, Louls, . LA 84 Nov. 28,1079
Mirmeupols. . e 8% Nov. 22,1976
T 8‘,; Do,
Cr T A e SR 3 84 Do.
San Franciseo. oo o 84 Do,

(12 U.S.C. 248(1)). Interprets or applies 12
U.8.C, 367.)

By order of the Board of Governors,
November 26, 1976,

GrirriTH L. GarwooD,
Deputy Secretary of the Board.

[FR Doc.76-35585 Filed 12-2-76:8:45 am]

[Reg. U]
[Doeket No. R-0026]

PART 221—CREDIT BY BANKS FOR THE
PURPOSE OF PURCHASING OR CARRY-
ING MARGIN STOCKS

Notice of Further Revisions to Revised
Form U~1

On June 11, 1976, notice was published
in the FeperaL REGISTER (41 FR 23667)
that the Board of Governors had adopted
a revised Federal Reserve Form U-1,
“Statement of Purpose of a Stock-Se-
cured Extension of Credit by a Bank,"
to be effective September 1, 1976. In or-
der to review certain operational ques-
tions that were raised in connection with
the use of such revised Federal Reserve
Form U-1, the Board postponed the ef-
fective date of the revised form until
January 1, 1977 (41 FR 35477 and 41
FR 48335). The Board has reviewed the
questions presented and believes that
further amendments to the revised form,
particularly with regard to the officer’s
certification on Part IT of the form, are
warranted. Accordingly, the Board has

RULES AND: REGULATIONS

further revised the form. efective Jan-
uary 1, 19777

In addition to certain clarifying tech-
nical changes in the language of the
officer’s certification, the principal pur-
poses of the amendment are (1) to clarify
that the bank officer signing the form
may, in good faith, rely upon other bank
employees to examine and validate the
securities, and (ii) to restrict the exami-
nation and validation requirements only
to securities that are or will be in the
physical possession of the bank.

In adopting further revisions to the
Form U-1, the Board announced that
any banks that have reproduced copies
of the earlier version of the Form U-1
that was to have become effective Sep~
tember 1, 1978, may continue to use such
earlier version until their supply of such
forms is exhausted or until December 31,
1997, whichever shall oceur sooner, and
that for this interim period, the earlier
version shall be deemed to meet the re-
quirements of §221.3(a) of Regulation
U (12 CFR 221.3(a)).

By order of the Board of Governors,
November 29, 1976.

THEODORE E. ALLISON,
Secretary of the Board.

[FR Doc76-35575 Filed 12-2-76:8:45 am]|

[Reg. Zj
PART 226—TRUTH IN LENDING
Official Staff Interpretations

In accordance with 12 CFR 226.1(d),
the Board is publishing the following
official staff interprefations of Regula-
tion Z, issued by a duly authorized official
of the Division of Consumer Affairs.

Identifying details have been deleted
to the exient required to prevent a
clearly unwarranted invasion of personal
privacy. The Board maintains and makes
available for public inspection and copy-
ing a current index providing identifying
information for the public subject to cer-
tain limitations stated in 12 CFR 261.6.

Official staff interpretations may be re-
considered by the Board upon request of
interested parties and in accordance
with 12 CFR 226.1(d) (2). Every request
for reconsideration should clearly iden-
tify the number of the official staff inter-
pretation in question, and should be ad-
dressed to the Secretary, Board of Gov-
ernors of the Federal Reserve System,
Washington, D.C. 205651,

These interpretations shall be effective
as of November 30, 1976,

§2262(p) A prejudgment workout are
rangement, which is In writing and Involves
either a finance charge or more than four
installments constitutes an extension of con-
sumer credit subject to the disclosure re-
quirements of §226.8 (b) and (d) regardless
of whether the original transaction was
classified as “open end credit” or “eredit
other than open end".

1A copy of the original Federal Reserve
Form U-1 is filed as a part of the original
document. Copies are avallable on request
from the Board of Governors of the Federal
Reserve System or any Federal Reserve Bank,

$226.7(1) Creditor need not disclose o
change in credit, terms.of an open end credit
account under §226.7(f) to Ahose.creditors’
cardholders who are not aflected by the
change In terms,

Novemumn 3, 1976

This Is In response Lo your letter of + »
reqguesting an official staft interpretation witn
regard to the effect of Regulntion Z on an
ahen end credit plan~ collection program
which your bank may Implement.

You indicate in your latter that the co
lection program. proposed would Involve ny
existing open end credit plan in wiilch ths
customers had lost thelr privileges as credit
cardholders st a predetermined time due to
non-payment, with mno furthér advances
being made until the account has been patd
to the bank’s satisfaction. The bank wishes
to offer delinguent coustomers the apportu-
1nity to répay thelr debts in terms differing
from the eriginal open end credit plan, For
example, the bank may allow repavment of
the Indebtedness with the monthly princi-
pal payments reduced (e.g., 5 percent of the
prineipal each month as opposed to 10 per-
cent of principal) and with the finance
charges elther reduced (e.g., 6 percent annual
percentage rate as compared to the normal
18 percent open end credit annual percentayve
rate) oreliminated.

You gquestion whether the collection pro-
gram described would:

(1) Render the credit plan other than open
end, thereby requiring disclosures under
4 226.8 of Régulation Z;

(2) Requlre the making of new open end
disclosures under § 226.%7(a) when the debtor
hag paid the account to the bank's satisfac-
tion In order for the customer to receive
new advances or revolving ecredit privileges
and -

(3) Constitute a change in “credit terms"
whlch would require an Initial disclosure to
all eredit cardholders If the collection pro-
gram {5 adopted on a general non-objective
basgis.

Staff is of the opinion that the Issue of
whether a prejudgment workout arrange-
ment is subject to the other than open end
crédit disclosures of §226.8 Is dependent
upon whether such a workout arrangement
is Informal (e.g, by telephone) or written
A prejudgment workout arrangement, which
is In writing and involves either a finance
charge or more than four instalments, con-
stitutes an extension.of consumer croedit
subject to the disclosure requirements of
§ 226.8(h) and (d) regardless of whether the
original transaction was classified as “open
end credit” or “credit other than open end.”

Therefore, if your collection pro’iram in-
volves a formal written prejudgment work-
out arrangement, then the bank would be
required to make other than open end credil
disclosures in accordance with § 226.8, Fur-
thermore, should the bank decide to extend
open énd credit to the debtor after satis-
faction of the delinquent account, the debt-
or should be provided once again with the
initial open end disclosures fo prevent con-
fuslon,

If the bank adopts such a collectipn pro-
gram, staff believes that such a program
would not require the bank to disclose a
change In “credit terms” under § 226.7(f) to
all of the bank's credit cardholders. Stafl
views the requirements of §226.7(f) as re-
quiring a creditor to disclose a chapge in
terms in an open end credit plan only to
those customers who would be affected by
such change, since disclosure to unaffected
customers could cause confusion as to the
status of thelr accounts.

This letter is an official staff interpretation
of Regulation Z, issued in accordance with
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§226,1(d) (3) of the regulation. I trust 1%
is responsive to your inquiry.
Sinocerely, -
JErAULD C, KLUCKMAN,
Assistant Director,

§226.77()) Substitute credit card and au-
tomated teller card accessing customer’s
overdraft checking account are not supple~
mental credit devices requiring § 226.7(})
disclosures.

Novemser 18, 1976.

This is In response to your letter of * * *,
requesting an official staff interpretation of
Regulation Z on the applicability of § 226.7
() to your client's program.

The bank which you represent plans to
install an electronic funds transfer system
which will permit customers to gain direct
access to thelr savings and checking accounts
through remote computer teérminals. Under
the plan, two types of cards will be issued
to customers for use in conjunction with the
computer ferminals. One type of card re-
places the customer's current bank credit
card and can be used for traditional credit
card functions as well as for direct access
to his accounts under the new electronic
system. The second type of card cannot be
used to perform the functions of a typical
bank credit card. However, this second type
of card, when used by customers who have
overdraft checking privileges with the bank,
may be used to obtain credit through access
to the customer’'s checking account.

You wish to know whether either of these
cards would constitute a “supplemental
credit device” within the meaning of § 226.7
(1), requiring the bank to make the disclo-
sures set forth in that section.

In staff’s optnion, § 226.7()) does not ap-
ply to the plan which you describe. That
section applies to “a blank check, payee
designated check, blank draft or order or
other similar credit device other than a
credit card.” In the bank’s plan, the first
type of card, which replaces a current bank
credit card, clearly constitutes & credit card
and 1s specifically excluded from the scope
of §226.7()). The second type of card, which
may be used to obtain credit by those cus-
tomers who have an overdraft checking
agreement with the bank, would also come
within the definition of a credit card and
1s similarly excluded from that section. Thus,
the bank 18 not required to comply with
the provisions of §226.7(j) with respect to
the issuance of these types of cards,

This is an official staff interpretation of
R-zulation Z issued pursuant to § 226.1(d)
(3) of the Regulation. It relates only to the
gpecific issues and facts presented and does
not constitute staff approval of the plan as
& whole,

Bincerely,

JERAULD C, KLUCKMAN,
Assistant Director.

$226.7(k) Each transaction must be
identified by appropriate designation even
though all transactions on the accounts can
be considered non sale credit, This can be
done by symbols. Date of transaction or date
on document evidencing transaction which
the customer signs must be disclosed. After
October 28, 1977, the regulation contem-
plates that creditors will have procedures in
place to capture primary requirements.

NoveEMBER 19, 1976.

This 18 in response to your letter of * * *,
in which you ratsed questions regarding the
Regulation Z provisions setting forth stand-
ards for identifying transactions on open
end accounts. You state that your program
provides for non-sale credit only, and you
request clarification as to whether the re-
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guirements of §226.7(k) contemplate that
each such non-sale transaction must
identified as to its specific type or whether
no such designations need to be provided
since all the transactions are basically of
the same character.

According to your letter, the types of
eredit which may be obtained under your
program include cash advance check credit,
overdraft checking credit, and credit ex-
tended pursuant to the request from the
customer to make payments to the American
Express Company on special prepared forms,

Section 226.7(k) (3) of Regulation Z, as
ultimately adopted by the Board, requires
that each transaction be identified appro-
priately, Although specific language s not
provided in the regulation as to what the
appropriate designation should be, it is con-
templated that each extension of credit ghall
be identified as a cash advance, overdraft,
or by some other appropriate designation.
The fact that only non-sale type credit can
be extended on the account does not change
this interpretation. In stafi’s vyiew, this
identification can be made by use of clear
and conspicuous symbols on or with each
periodic statement,

I should also point out that during the
transition period which runs from October
28, 1976, until October 28, 1977, & 226,7(k)
(7) (1) (B) provides that, as an alternative to
the general disciosure requirements, the
creditor may identify each transaction by
disclosing such information as is reasonably
available and treating the absence of the in-
formation as a billing error. If the customer
submits a proper written notification of the
billing error relating to the absence of such
information and the information was, in
fact, not provided, the abgence of such in-
formation must be treated as an erroneous
billing and documentary evidence of the
charge must be provided without cost or re-
quest. After October 28, 1977, the regulation
contemplates that the creditor will have
procedures in place to provide the primarily
required information for esch transaction.

I also note in your letter that you state
that the date of transaction for ail types of
credit obtainable under your program is the
day the account is debited by the bank, I
would point ouf that the regulation speci-
fies that the date of debiting is the date of
the transaction for purposes of this section
only when the credit being extended 13 on
an overdraft checking program. In all other
caces, such as your cash advance check-
ing program, the creditor is required
as a primary matter to provide the date of
the transaction or the date which is on the
document evidencing the transaction, if
such document Is signed by the customer,
Once again, however, I should point out that
§ 228.7(k) (7) (1) permits the creditor to use
the date of debiting Instead of the date of
the transaction or other date required if
due to operational limitations the primarily
required date is not avallable for purposes
of billing during the transition period,

This is an official staff interpretation of
Regulation Z issued under § 226.1(d) (3) and
limited in its applicatfon to the facts out-
lined above. I trust it ia responsive to. your

inquiry.
Sincerely,
JERAULD C, KLucrMaAN,
Asststant Director
§ 226.8(b) ‘“Security interest under the

Uniform Commercial Code" adequately de-
secribes type of gecurity interest taken,

Novemser 22, 1076,
This I8 in response to your letter of * * *,
requesting an official interpretation on the
disclosure of the of a security interest
under § 226.8(b) (5) of Regulation Z.
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Section 226.8(b) (5) of Regulation Z re-
quires the creditor to disclose, among other
things, the “type of any security interest held
or to be retained or acquired by the creditor."”
You submit three phrases which are intended
to describe the type of a security Interest
taken by the creditor and request stafi’'s
opinion as to whether each of these phrases
constitutes a sufficlent description of the
security interest under § 226.8(D)(5).

First, you ask whether the disclosure of a
“security Interest under the Uniform Com-
mercial Code” is a sufficient description when
the creditor obtains a security interest sub-
ject to the UCC. In stafl’s opinjon, this lan-
guage would be sufficlent to comply with
that requirement of §2268(b)(5) in the
situation you describe. Stafl belleves that
this provision of the regulation does not re-
quire creditors to provide a detajled state-
ment of the type of interest acquired or a
citation to any specific statutory provision
pursuant to which the security interest js
obtained. In staff's view, a security Interest
under the Uniformm Commercial Code I8 a
“type" of security Interest and may be ade-
quately described using the language you
suggest. c

Additionally, you ask whether a consensual
or contractual security interest may be dis-
closed In language such as the following:
“a security interest established by our ouu-
tract” or “a security interest through our
agreement.” In stafl’s opinlon, this language
does not adequately deseribe the type of se-
curity interest taken, pursuant to § 2268
(b) (5).The words "“contract” and "our agree-
ment" may not convey any particular mean-
ing to the customer or assist him In ider tify-
ing the legal document from which the secu-
rity interest arises. However, if the language
you propose could be modified to more spe-
cifically identify the contract or agreement
referred to, stafl believes that such a disclo-
sure would adeguately describe the type of
securily Interest involved, For examople, the
statement might refer to the specific title
of the document which evidences the secu-
rity interest.

This is an official staff interpretation of
Regulation Z issued pursuant to ¥ 226.1(d)
(3) of the regulation. Stafl’s conclusions re-
late solely to the facts and issues presented.

Sincerely,

Jersunp C. KLucrMAN,
Assistant Director.

§226.77(b) Open end billing statement
néed not disclose posting dates of transac-
tions (other than payments and credits) in
order to comply with required disclosure of
balance on which the finance charge was
computed and how that balance was deter-
mined.

Novemesr 22, 1976.

This is In response your letterof * * *  in
which you request an official interpretation
of §226.7(b) (1) (viil) of Regulation Z which
requires disclosure of "the balance on which
the finance charge was computed and &
statement of how  that balance was deter-
mined.”

Your clients are open end credit card ja -
suers that are considering adopting an op-
tional method of computing finance charges
on the basis of an average daily balance
which includes purchases posted to the card-
holder's account on the current statement
from the date of such posting In Instdnces
where the cardholder does not timely pay
in full the new balance shown on the pre-
vious periodic statement.

Your clients electing this option have de-
oided to make the disclosure concerning this
method of computation of the finance charge
on the reverse of the pertodic statement (as
permitted by § 226.7(c) (2) ). The disclosure
statement reads in part:
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“The amount of any finance oharge in-
curred by you during this billing oycle, as
disclosed on the face of this Statement, was
computed by multipiying the (monthly)
Periodlic Rate(s) times the Average Dally Bal-
ance(s), both of which are also disclosed on
the face of this Statement. The "Average
Daily Balance' ls the sum of the outstand-
Ing balances for each day of the current bill-
ing cycie (excluding any previously billed
but unpaid finance charge) divided by the
number of days in the current billing cycle,
computed separately for Cash Advances and
for Purchases.” )

The average daily balance and transaction
dates will appear on the face of the state-
ment. You Inquire whether §226.7(h)(1)
(viil) requires the disclosure of posting dates
on the face of the statement in addition to
transaction dates in order to permit the card-
holder to compute the average daily balance,
It Is stall’s opinion that the posting date of
the transaction need not be disclosed to com~-
ply with the §226.7(b) (1) (viil) requirement
that the method of determining the balance
on which the finance charge was computed
be disclosed.

The requirement that tie method of deter-
mination of the average dally balance be dis~
closed does not require that the customer be
able to compute the balance on which the fi-
nance charge is based from the face of the
statement. Compllance with the regulation
may be achieved by providing the customer
with the method of the computation. The re-
quirement of posting dates would unneces-
sarily complicate the disclosure and heces-
sitate the printing of two separate dates (1.e.,
the transaction date and the posting date)
which could result in confusion on the part
of the customer. It should be noted, however,
that §226.7(b) (1) (iil) requires the use of
posting dates for disclosure of payments and
credits on periodic statements.

This i3 an official interpretation of Regula-
tion Z, issued in accordance with § 226.1(d)
(3) of the regulation. It s limited In its scope
to the questions presented herein. I trust
this is responsive to your inquiry,

Sincerely,

JeravrLo C. KLUCKMAN,
Assistant Director.

Board of Governors of the Federal Re-
serve System, November 24, 1976.

GrIFFITH L. GARWOOD,
Deputy Secretary of the Boarda

[ FRDoc,76-35586 Filed 12-2-76:8:45 am |

CHAPTER V—FEDERAL HOME LOAN
BANK BOARD

SUBCHAPTER D—RULES AND REGULATIONS
FOR INSURANCE OF ACCOUNTS

[No. 76-869]

PART 563c—ACCOUNTING
REQUIREMENTS

Amendments Relating to the Form and
Content of Financial Statements

Novemeer 23, 1976.

The following outline ©f the amend-
ments adopted by this Resolution is in-
cluded for the reader's convenience and
is subject to the full description in the
preamble as well as the specific provi-
sions in the regulations.

I, PRESENT SITUATION

Present §563c.1 is a comprehensive
accounting regulation adopted by Board
Resolution No. 73-1768 on November 28,
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1973. In large measure, it repeats the
accounting regulations set forth in Regu-
lation S-X (17 CFR Part 210) promuil-
gated by the Securities and Exchange
Commission, which in turn is based upon
generally accepted accounting principles
(GAAP) . In addition to the requirements
from Regulation S-X, § 563c.1 prescribes
additional disclosures which focus on the
specialized accounting of savings and
loan assoclations.

II. AMENDED REGULATION

Amend § 563c.1 to incorporate by ref-
erence Articles 1, 2, 3, 4, and 5 and Rule
9-02 of Article 9 of Regulation S-X and
supplement those provisions with addi-
tional requirements appropriate to sav-
ings and loan industry accounting.

III. REASON FOR AMENDMENT

Since the adoption of present § 563c.1,
there have been many changes in both
Regulation S-X and GAAP rendering
sections of § 563c.1 obsolete. On the other
hand, the sections of § 563¢.1 which per-
tain to savings and loan accounting have
remained fairly current.

Inorder to eliminate the need for con-
tinual amendments to § 563c¢.1 whenever
Regulation S-X or GAAP are revised,
and to strengthen the disclosure require-
ments to help assure full and fair dis-
closure, the Board amends present
§ 563¢.1 to incorporate Regulation S-X
by reference and establish additional ac-
counting requirements which would be
needed for the fair presentation of sav-
ings and loan financial data. *

The Federal Home Loan Bank Board,
by Resolution No. 76-476, dated June 30,
1976, proposed an amendment to Part
563¢ of the Rules and Regulations for
Insurance of Accounts (12 CFR Part
563c) for the purpose of updating and
revising the requirements for the form
and content of financial statements filed
with applications for conversion from a
mutual institution to a stock institution
and for certain subordinated debt ap-
plications. Notice of such proposed rule-
making was duly published in the Fep-
ERAL REGISTER on July 12, 1978 (40 FR
28545-28549) with an invitation for in-
terested persons to submit written com-
ments by August 10, 1976.

Analysis of conversion applications
containing financial statements prepared
in accordance with present § 563c.1, dis-
cussions with professional accounting as-
sociations, and enactment of Public Law
93-495 (H.R. 11221), which provides, in
part, that a converting Federal associa-
tions may retain its Federal charter, have
indicated a need to amend § 563c.1 by
replacing it with several new provisions
incorporating Articles 1, 2, 3, 4, and'5
and Rule 9-02 of Article 9 of Regulation

8-X, promulgated by the Securities and"

Exchange Commission (17 CFR Part
210), and supplementing those provi-
slons with additional requirements ap-
propriate to savings and loan industry
accounting.

The final amendment differs from the
proposal in three ways. First, “Securities
of Affillates,” which was aggregated with

. 563¢.1

“Other Securities and Investiments,” he-
comes a separate caption for a balance
sheet. Second, the requirement for dis-
closure of interest which is sixty days
or mere delinquent was revised to read
more than sixty days delinquent. Third,
minor clarifying and referencing changes
were made, However, there were no sub-
stantive changes from the proposal.

On the basis of its consideration of aj)
relevant material presented by interested
persons and otherwise available concern-
ing this proposal, the Board hereby
amends Part 563c by revising § 563c.1,
redesignating §§ 563¢.2 through 5 as
§§ 563c¢.10 through .13, and adding new
§§ 563c.2 through .9, to read as set forth
below, effective December 3, 1976.

1. Redesignate present §§ 563c.2,
563c¢.3, 563c4, and 563¢c.5 as 563c.10,
563c¢.11, 563c.12, and 563c.13, respectively,
preceded by caption “Subpart B—Other

' Accounting Requirements.”

2. Amend §563c.1 and add new
§§ 563¢.2, 563¢.3, 563c.4, 563c.5, 563c.6,
563c¢.7, 563c.8, and 563c.9, preceded by
caption “Subpart A—Form and Content
of Financial Statements in Offering Cir-
culars” for new Subpart A to read as
follows:

Subpart A—Form and Content of Financial
Statements in Offering Circulars
Sec.
Application of this Subpart.
Definitions.
Qualtiication of Public Accountant

(see also 17 CFR 2102-01),
General notfes to financial statements

(see also 17 CFR 210.3-16).
Consolldation of financial statements

of a registrant and its subsidiaries

engaged In diverse financial activ-

ities (see also 17 CFR 210.4-02),
Balance sheet (see also 17 CFR 2105

02).

Income statements (see also 17 CFR

210.5-03). :

Statement of changes in financia!
position.
563c.9 What schedules are to be filed.

AUTHORITY —Secs. 402, 403, 407, 48 Stat
1256, 1257, 1260, as amended (12 US.C. 1725,
1726, 1730), Reorg. Plan No. 3 of 1947, 12
FR 4981, 3 CFR 1943-48 Comp., p. 1071.

Subpart A—Form and Content of Financial
Statements in Offering Circulars

§ 563¢c.1  Application of this subpary.

(a) This subpart states the require-
ments as to form and content of finan-
cial statements to be furnished by an in-
sured institution with the following:

(1) Any proxy statement or offering
circularrequired to be used in connection
with a conversion under Part 563b of this
subchapter; and

(2) Any offering circular or private
placement memorandum required to be
used in connection with issuance of sub-
ordinated debt securities under § 563.8-1
of this subchapter.

(b) The term “financial statements"
includes all notes to the statements and
related schedules.

(¢) Consistent with the provisions of
this subpart, financial statements fur-
nished by an insured institution shall

563¢.2
563c.3

563c.4

563¢.5

563c¢.6
583c.7
M:‘c.a
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comply with the following previsions of
regulation S-X of the Securities and
pxchange Commission (17 CFR Part
7100 ¢ §§210,1-01 through 210.5-04 and
$9210.9-02 (17 CFR 210.1-01 through
210.5-04 and § 210.9-02)

£ 36302 Delinitions.

(See also 17 CFR 210.1-02)

(a) Reygistrant. The term “registrant’
means an applicant, an insured institu-
tion, or any other person required to pre-
pare financial statements in accordance
with this subpart,

(b)Y Significant Subsidiary. The term
“significant subsidiary” means (1) a
subsidiary or (2) a subsidiary and its
subsidiaries, meeting any of the condi-
tions deseribed below based on (1) the
most recent annual financial statements,
including consolidated statements, of
such subsidiary which would be required
to be filed if such subsidiary were & reg-
istrant and @i the most recent annual
consolidated finaneial statements of the
registrant being filed:

(1) The parent’s and the parent’s other
subsidiaries’ proportionate share of the
total assets (after intercompany elimina-
tions) of the subsidiary, or their invest-
ments in and advances to the subsidiary
exceed one percent of the consolidated
total assets.

(2) The parent’s and the parent’s other
subsidiaries’ proportionate share of the
gross revenues (after intercompany elim-
inations) of the subsidlary exceed five
percent of the consolidated gross reve-

nues.

§563e¢.3  Qualification of Public
countant.

(See also 17 CFR § 210.2-01)

(a) The term “qualified public ac-
countant” means a certified public ac-
countant or licensed public accountant
certified or licensed by a regulatory au-
thority of a State or other political sub-
division of the United States who is In
good standing as such under the laws of
the jurisdiction where the home office
of the registrant to be audited is located.
Any person or firm who is suspended from
practice before the Securities and Ex-
change Commission or other govern-
mental agency is not a “qualified public
accountant” for purposes of this section.

(b) Independence of Public Account-
ant. (See also §571.2(c) (3) of this sub-
chapter.)

§ 563c.4 CGenersl
statements,

(See also 17 CFR § 210.3-16.)

(a) Restrictions which limit the avail-
ability of reserves and undivided profits
for dividend purposes. Destribe any such
restrictions, indicating briefly the source,
their pertinent provislons, and, where
appropriate and determinable, the
amount of reserves and undivided profits
(1) so restricted or (2) free of such re-
strictions, These restrictions include ab-
solute restrictions, such as those im-
posed by the Federal Home Loan Bank
Board, state laws, as a result of conver-
sion, or credit agreements, as well as

Ae-

notes  to - financial
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restrictions which may result in addi-
tional - income taxes before payment of
dividends,

(b) Income tax expense. Describe in a
footnote the method used in computing
the tax bad debt deduction: include the
principal present assumptions on which
the registrant has relied in making or not
making provisions for such taxes, Dis-
close whether or not consolidated returns
are filed.

t¢) Provision for losses. Describe the
policies used by the registrant in provid-
ing for losses on loans and real estate.
Indicate if specific provisions or a “bas-
ket” provision is used. Also state the
policy with respect to capitalizing or ex-
pensing holding costs - of real estate
owned. :

td) Conversion, If the registrant is an
applicant for conversion from a mutual
to a capital stock company or has so con-
verted within the last three years de-
seribe generally the terms of such con-
version and any restrictions on the op-
erations of the registrant imposed by
such conversion.

(e) Loans receivable, Describe the ac-
counting policies regarding recognition
of income on loans receivable. Include
the policies with respeet to discontinu-
ance of interest acerual; the treatment
of discounts and premiums on leans orig-
inated, purchased, or sold; and the
treatment of loan fees for originations,
servicing, commitments, end other fees.

£ 563¢.5 Consolidation of  finaneinl
statements of a vegistrant and its sub-
vidiaries engaged in diverse finaneial
activities. (See also 17 CFR § 210.1-
02).

(a) If the registrant and its subsid-
iaries are engaged in one or more types
of financial activities, e.g., banking, in-
surance, finance, and savings and loan
activities, consolidated financial state-
ments may be filed unless deemed inap-
propriate; Provided, That, when more
than one type of financial activity is in-
volved, separate audited financial state-
ments for each significant financial sub-
sidiary or each significant group of fi-
nancial subsidiaries shall be presented.
Savings and loan holding companiés en-
gaged in savings and loan related finance
activities, as defined in §584.2 of this
chapter, are considered to be one type
of finaneial activity for the purpose of
this section.

(h) If the registrant’s subsidiaries are
engaged in manufacturing, merchandis-
ing or other nonfinancial activities, the
financial statements of the subsidiaries
shall not be consolidated with the oper-
ations of the registrant. However, the
subsidiaries may be included in the con-
solidated financial statements if their
activities are principally for the benefit
of the operations of the registrant. In
interpreting the significance of the sub-
sidiaries, the registrant should consider
factors in addition to those in the defini-
tion of significant subsidiary, Including
the primary business nctivities of the
registrant, trends, and other pertinent
matters,
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§ 563¢.6  Balanee Sheets.
(See also 1T CFR § 210.5-02.)

REQUIRED ASSET CAPTIONS AND
DISCLOSURES

(a) Investment Securities:—(1) United
States Government and Federal Agency
Obligations. State, parenthetically or
otherwise, the basis of determining the
amount shown in the balance sheet and
state the alternate of the aggregate cost
or the aggregate amount on the basis
of market quotations at the balatce sheet
date. When the original cost of securities
purchased on a yield basis has been prop-
erly adjusted to reflect amortization of
premium or aceretion of discount since
acquisition, the basis of  determining
their amount may be described as “at
amortized cost” with appropriate fool-
note disclosures.

(2) Other securities and tnvestments.
State, parenthetically or otherwise, the
basis of determining the amount shown
in the balance sheet and state the alfer-
nate of fhe aggregate cost or the ag-
gregate amount on the basis of market
quotations at the balance sheet date.
When the original cost of securities pur-
chased on a yield basis has been properly
adjusted to reflect amortization of pre-
mium or acceretion of discount since ac-
quisition, the basis of determining their
amount may be described as “at amor-
tized cost” with appropriate footnote dis-
closures. Marketable equity securities,
other than those securities which by
their terms either must be redeemed by
the issuing enterprise or are redeemable
at the option of the investor, are to be
carried at the lower of their aggregate
costs or market values, determined at
the balance sheet date.

(3) “Federal Punds” sold.

(4) Securities purchased under sgree-
ments to reseil.

(b) Morigage loans. (1) State sepa-
rately here, or in a note referred fo here-
in, each major class, such as FHA and
VA loans, conventional loans, loans to
facilitate sales of real estate foreclosed,
unimproved land, contracts to facilitate
the sale of real estate, and loans and
participations guaranteed by an agency
of the Federal government, Indicate the
approximate amounts pledged to secure
debt.

(2) Loans to facilitate sales of associa-
tion-owned real estate shall be disclosed
by appropriate footnote and the sub-
stance explained clearly and precisely.

(3) State separately, or by a footnote,
Ioans on which the registrant or lts sub-
sidiaries have other than a primary lien.
By a footnote disclose briefly the sub-
stance of such loan transactions includ-
ing the amounts of prior liens.

(4) State separately, or by a footnote,
the amounts of Governmental National
Mortgage Association, Federal Home
Loan Mortgage Corporation and other
participation notes included in mortgage
loans, Indicate the range of rates and
maturities of such notes.

(5) In a footnote, state separately any
valuation allowances, unearned interest
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on consumer loans, and any other de-
_ ductions used to arrive at net loans re-
ceivable. Undisbursed loan funds shall
not be deducted (see § 563¢.6(1)).

(¢) Other Loans. (Show separately
any significant subcategory).

(1) Home improvement loans, both in.
sured and uninsured. =

(2) Education loans.

(3) Mobile home loans.

(4) Loans secured by savings accounts.

(5) Mortgage loans purchased under
agreements to resell,

(6) Other.

(d) Accrued interest receivable on
loans. Show separately, with the amount
of interest delinquent for more than 60
days included parenthetically on the bal-
ance sheet or disclosed in a footnote.

(e) Valuation allowances. Deduct from
the related assets. In a separate note
set forth an analysis indicating losses
incurred, recoveries made, and transfers
to this account during the fiscal year.
(See also § 563¢.7(£)).

) Real estate owned. State, paren-
thetically or otherwise:

(1) The basis of determining the
amount shown on the balance sheet, and

(2) A description of each class of real
estate owned which

(i) Was acquired by foreclosure or by
deed in lieu of foreclosure,

(i) Is in judgment and subject to re-
demption, or

(iii) Was acquired for development or
resale.

Show separately any accumulated depre-
ciation or valuation allowances. Disclose
the policies regarding and amounts of
capitalized costs, including interest.

(g) Inpestments in real estate ven-
tures. In a note, present summarized
financial statements, which may be un-
audited, for each investment which is
twenty (20) percent or more owned by
the registrant or any of its subsidiaries
or for which liabilities (inciuding con-
tingent liabilitles) to the parent exceed
ten (10) percent of the parent’s net
worth.

(h) Securilies of affiliates. Indicate
the basis for determining the amount
shown in the balance sheet.

(1) Investment in stock of the Federal
Home Loan Bank. Indicate basis for de-
termining the amount shown in the
halance sheet,

(J) Prepasyment to FSLIC secondary
reserve.

REQUIRED LJABILITIES, JESERVES, AND
STOCKHOLDERS' EQUITY CAPTIONS AND
DISCLOSURES

(k) Savings accounts. Include accrued
interest or dividends, if appropriate. In
a note, set forth in tabular form the
amounts of savings sccounts by cate-
gories of interest rate as of the dates of
each balance sheet filed. As of the date
of the latest halance sheet, set forth in
tabular form the amounts of certificates
maturing during each of the three years
following such date and the total ma-
turing thereafter. Also disclose the
weighted average interest rate on out-

RULES AND REGULATIONS

standing savings at each date for which
a balance sheet is presented.

() Loans in process. Include the
amount of all undisbursed loan proceeds.
Do net include interest, discounts, ap-
praisal and inspection fees or any other
amounts not intended as funds to be
disbursed for the purpose for which the
Joan was granted.

(m) Advance payments by borrowers
for taxes and insurance.

(n) Advances from Federal Home
Loan Bank. State separately here, or in a
note referred to herein, information in-
dicating:

(1) The aggregate amount due each
vear and the range of interest rates, and

(2) Assets pledged.

(0) Other Borrowed Funds, State sep-
arately each major class of other bor-
rowed funds (for reverse repurchase
agreements, see §563c.6(p)). Bonds,
notes, debentures, and similar deb{ (in-
cluding subordinated indebtedness) shall
be reported as liabilities. Debt instru-
ments may not be grouped with stock-
holders’ equity under the caption “Capi-
tal.” (See also captions 25 and 29 of 17
CFR 210.5-02.)

(p) Sale and repurchase agreements,
Simultaneous sale and repurchase agree-
ments (reverse repurchaseagreements or
“reverse repos”) should be separately
disclosed here, or by footnote. The sub-
stance of such transactions should be
briefly but clearly explained and the
effects of any imputation of interest ex-
plained. This includes instances where
the seller is acting as a conduit (agent)
and where it is appropriate for the inter-
est to be imputed on the basis of net cash
flow.

(q) Commitment and contingent lia-
bilities. In addition to the disclosures re-
quired by 17 CFR 210.5-02 (caption 34)
and 210.3-16(1), the registrant shall dis-
close the amount of outstanding loan
commitments as of the dates of the latest
audited balance sheet and the balance
sheet presented for an unaudited stub
period.

(r) Total liabilities.

(s) Statement of stockholders’ equily.
(See also § 563c¢.6(0)). A summary shall
be given for each class of stockholders’
equity set forth in the balance sheet,

ReqQuirnend CAPTIONS AND DISCLOSURES

(1) Balance at beginning of period, State
separately the adjustments to the balance
sheet at the beginning of the first period of
the report for items which were retroactively
applied to period(s) prior to that period.
(See § 563c.7(Y)).

(2) Net incomé or loss from stetement of
operations, See § 663¢.7(v).,

(3) Other adaditions. State separately, in-
dicating clearly the nature of the transac-
tions out of which the items arose,

(4) Dividends. For each class of shares,
state the amount per share and in the ag-
gregate. Show separately cash, other (speci-
fled) dividends, and the market value of
stock dividends.

(6) Other deductions. State amounts sep~
arately, Indicating clearly the nature of the
transactions out of which the items arose,

(68) Balance at end of period, The balance
at the end of the most recent period shall
agree with the related statement of financial
condition caption.

§ 563¢.7 Income statements,

(See also 17 CFR 210.5-03.)

The following format for income state-
ments shall be used by registrants filing
under this regulation:

IncoME ITEMS

(a) Interest on mortgage loans. State
the amount of interest recelved and/or
accrued on mortgage loans. If a premium
has been paid in connection with any
purchased loans and such premium is
being amortized periodically, such
charges should be reflected here. Amor-
tization of loan fees which may be
deemed to be an adjustment of the con-
tract rate shall be reported under this
caption,

(b) Interest on other loans. State the
amount of interest received or accrued
on loans secured by savings accounts or
other obligations of the institution, un-
secured property improvement loans,
mobile home loans, unsecured education
1oans, and any other loans which are not
secured by real estate.

(c) Interest and dividends on tnvest-

ments and deposits. State the amount
of interest received or accrued on U.S.
Government and other investment se-
curities and deposits in banks, including
interest and/or dividends on deposits in
savings and loan associations and stock
in Federal Home Loan Banks. Include
aiso:
(1) Periodic eredits and/or debits to
investment income arising from the am-
ortization of bond premium and/or ac-
eretion of discount; and

(2) Periodic credits and/or debits arls-
ing from the amortization af gains or
losses on the sale of securifies, prior to
December 31, 1971, in accordance with
§ 583.23-2(a) and (¢)(1) of this sub-
chapter. Exclude from this caption in-
come on investments in subsidiaries and
affiliates.

(@) Loan fee and service charges.
State the amount of acquisition credits
and discounts taken into income in ac-
cordance with §563.23-1 of this sub-
chapter, plus all fees and charges that
were not subject to deferral under the
regulation. Show separately any signifi-
cant items.

(e) Income from unconsolidated sub-
sidiaries and affiliates. State the divi-
dend or interest Income received from
the institution’s investment in the capi-
tal stock, oblizations (other than con-
forming loans), or other securities of a
subsidiary or affiliate.

(f) Income from real estate opera-
tions. Include in this caption all revenues
and expenses which arose from the own-
ership and operation of real estate
owned. In a note, set forth the bhasis for
the amount reported showing separately
the costs of sales; gains on sales of prop-
erty acquired for development; gains on
sales of foreclosed properties; increases
or decreases in allowances for losses;
taxes, insurance, maintenance, interest
and other holding costs; and rental and
other income. If the amount to be re-
ported is a net loss, it shall be included
among the expenses.
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(g) Other income. Btate the amount
of any other income which Is not reported
under any of the preceding income clas-
sifications. ‘Material unusual or non-
recurring income and profits are to be
reported separately. State separately any
material amounts indicating clearly the
nature of the transaction out of which
the items arose. Other income may be
stated net of applicable expenses.

IncomE DEDUCTIONS

ih) Interest on savings accounts. In-
clude all interest or dividends acerued on
savings aceounts.

(1) Interest on borrowings. Include all
interest paid or accrued on borrowings,
indicating any amounts capitalized. (See
also 17 CFR § 210,3-16(1) )

(i) Compensation, State the compen-
sation of officers, directors and employees
(fees, salaries, wages, honuses, and other
compensation), both current
deferred.

(k) Net occupancy expense. Include
all expense of oceupancy, e.g. rent, util-
ities, repairs and maintenance, depre-
ciation on buildings, . amortization of
leasehold Improvements, property taxes,
maintenance and other expenses.

(1) Advertising. State the cost of all
types of advertising aetivities, including
the cost of giveaways and premiums.

(m) Provision for loan losses. In a
note; set forth the basis for making such
provisions (see § 583c.6(e)).

(n) Losses from real estate opera~-
tions. (See § 563c.7¢£)).

o) Other expenses. State separately
all items in excess of 1 percent of con-
solidated gross income,.

(p) Income or loss before income tax
expense and applicable items under
§ 563¢.7 (g) through (u).

(q) Income tax expense. (See § 563c.-
12) and 17 CFR § 210.3-16¢0) ).

(r) Minority interest in income of con-
solidated subsidiaries.

(s) Equily in earnmings of unconsoli~
dated subsidiaries and 50 percent or less
owned persons. The amount reported

under this caption shall be stated net of ~

any applicable tax provisions. State,
parenthetically or in a note referred to
herein, the amount of dividends received
from such persons. If justified by cir-
cumstances, these items may be pre-
senfed in a different position and a dif-
ferent manner,

(L) Extraordinery items, less appli-
cable tax. State separately and disclose,
parenthetically or otherwise, the tax
applicable to each.

() Cumulative*effects of changes in
accounting principles. State separately
and disclose, parenthetically or other-
wise, the tax applicable to each.

(v) Net income or loss. The amount in-
cluded under this caption shall be car-
ried to the related subdivision of retained
earnings, (See §563c.12 (definitien of

“net income”) and § 563c. 6(s) (2).)

(w) Earnings per share data. Show
separately:

(1) Earnings before any extraordinary
items,
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(2) Earnings applicable to exiraor-
dinary items and accounting changes, net
of related tax effects, and

(3) Net earnings per share.

§563c¢.8 Suatement of changes in finan-

cial position.

" The statement of changes in financial
position shall show the sources from
which funds have been obfained and
their application. At a minimum, the
following shall be reported:

(a) Increase of funds. (1) Funds pro-
vided from operations (showing sepa-
rafely net income or loss and the addi-
tion and deduction of specific items
which did not require the expenditure or
receipt of funds; e.g, depreciation and
amortization, deferred income taxes, in-
terest credited to savings accounts, and
undistributed earnings or losses of un-
consolidated persons).

(2) Loans receivable reduction:

(i) Proceeds from sale of loans;

(ii) Total payments on loans.

(3) Net increase in advance payments
by borrowers for taxes and

(4) Sale of assets (identifying sepa-
rately items such as real estate owned,
property and equipment, investment
securities, ete.) .

(5) Issuance of long-term debt.

(6) Increase in savings accounts,

(7) Federal Home Loan Bank advances,

(8) Borrowed money.

(9) n fees and discounts deferred
(if collected in cash).

(107 Decrease of cash.

(11) Total funds provided.

“(h) Decrease of junds. (1) Loan orig-
inations and purchases (showing the fol-
lowing items separately, if material) :

(i) Construction:

(ii) Purchase of property;

(iii) Refinance;

(iv) Government insured loans;

(v) Loans on sales of real estate
owned;

(vi) Consumer loans;

(vii) Otherloans;

{viii) Purchases of whole loans;

(ix) Purchases of participations;

(x) Less decreases In undisbursed loan
proceeds.

(2) Purchase of other assets (identify-
ing separately items such as investment
securities, property and equipment, FHL
Bank Stock, ete.).

(3) Additions to real estate owned:

(i) Foreclosures;

(ii) Investments.

(4) Repayment of long-term debt,

(5) Repayment of Federal Home Loan
Bank advances.

(6) Repayment of borrowed money,

(7T) Decrease in savings accounts,

(8) Payment/of cash dividends on cap-
ital stock,

(9) Increase in cash.

(10) Total applications,
§ 563¢.9  What schedules are 1o be tiled.,

(a) Except as otherwise expressly
provided in the applicable form—

(1) Schedules I, V, VI, VIII, IX, and
X shall be filed as of the dates of the
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most recent audited balance sheet and
any subsequent unaudited balance sheet
filed for each person or group, provided
that any such schedule, other than
Schedules I and VIII, may be omitted if:

i) The financial statements contained
therein are being filed as part of an an-
nual or other periodie report; and

(i) The information that would be
shown in the respective columns of such
schedule would reflect no changes in any
issue of securities of the registrant or any
significant subsidiary in excess of five
percent of the outstanding securities of
such issue as shown in the most recently
filed annual report containing the
schedule.

(2) Schedule VIII, Capital Shares,
may be omitted if the above two condi-
tions exist and any information required
by column G of the schedule is shown in
the related balance sheef or in a noie
thereto.

(3) Schedules II, 11T, and VII shall be
filed for each period for which an in-
come sfatement is required to be filed
for each person or group.

(4) Schedule IV shall be filed with
each balance sheet filed.

(b) When information is required in
schedules for both the registrant and
the registrant and its subsidiaries con-
solidated, .«it may be presented in the
form of a single schedule, provided that
items pertaining to the registrant are
separately shown and that such single
schedule affords a properly summarized
presenfation of the facts. If the infor-
mation required by any schedule ¢inelud-
ing the notes thereto) may be shown in
the related financial statement or in a
note thereto without making such state-
ment unclear or confusing, that proce-
dure may be followed and the schedule
omitted.

(e) Reference to the schedules shall
be made in the appropriate captions of
the financial statements. Where, pui-
suant to the applicable instructions, the
supporting schedules do not accom-
pany the financial statements, references
to such schedules shall not be made.

(d) The schedules shall be examined
by an independent accountant if the re-
lated financial statements are so ex-
amined.

(e) Filing of certain schedules~—1(1)
Schedule 1. U.S. Treasury Securities, Se-
curities, of Other U.S. Government
Agencies and Corporations, and Obliga-
tions of States and Political Subdivi-
sions—The schedule prescribed by
§ 563¢,9(f) shall be filed—

(1) In support of information sup-
plied pursuant to § 563c.6(a) on a balance
sheet, if the greater of the aggregate cost
or the aggregate market value of invest-
ment securities based on market quota-
tions as of the balance sheet date consti-
tutes 5 percent or more of total assets,

(ii» Insupport of information supplied
pursuant to § 563c.6(a) (2) on a balance
sheet, if the amount at which other se-
curity investments is shown in such
balance sheet constitutes 5 percent or
more of total assets,
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(2) Schedule 1I. See 17 CFR. 210.5-04
(d) (Schedule II), For purposes of this
schedule, exclude in the determination of
the amount of indébtedness any amounts
due the registrant for mortgage loans
secured by a person’s residence.

(3) Schedule 1II. Investments in,
Equity in Earnings of, and Dividends Re-
ceived from Affiliates and Other Persons.
This schedule may be omitted if the re-
lated sums on the balance sheet do not
exceed one (1) percent of total assets.
See 17 CFR 210.5-04(d) (Schedule III).

(4) Schedule IV, Slow Loans—File
with each balance sheet filed. The sched-
ule is prescribed by § 563¢.9(f).

(5) Schedule V.Bonds, Mortgages and
Similar Debt. See 17 CFR 210.5-04(d)
(Schedule IX).

(6) Schedule VI. Guarantees of Secu-
rities of Other Issuers. See 17 CFR 210.5~
04(d) (Schedule XI),

(7) Schedule VII. Valuation and Qual-
ifying Accounts and Reserves. See 17
CFR 210.5-04(d) (Schedule XIT),

(8) Schedule VIII. Capital Shares. See
17 CFR 210.5-04(d) (Schedule XIII).

(9) Schedule IX. Warrants.or Rights.
See 17 CFR, 210.5-04(d) (Schedule XIV).

(10) Schedule X. Other Securities—If
there are any classes of securities not in-
cluded in Schedules I, V, VI, VIII, or IX,
set forth in this schedule information
concerning such securities corresponding
to that required for the securities in-
cluded in such schedules. Information
need not be set forth, however, as to
notes, drafis, bills of exchange, or bank-
ers’ acceptances, having a maturity at
the time of issuance not in excess of one
year. This schedule may be omitted if the
total of these other securities does not
exceed one (1) percent of total assets.
The schedule is prescribed by § 563¢.9(f),

(11) Schedule XI. Intangilble Assets,
Pre-operating Expenses and Similar De-
ferrals. See 17 CFR 210.5-04(d) (Sched-
ule VII),

(12) Schedule XII1. Accumulated De-
preciation and Amortization of Intangi-
ble Assets. See 17 CFR 210.6-04(d)
(Schedule VIII).

() Schedules,
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Sonenure I.—U.B, Treaswry sceurities, securitics of other U.B. Government agon-
cies and corporations, and obligations of States and political subdivisions

Col. A

Prioeipal
amount

Col. B

Book
value

Typoe and maturity grouping Market
value

U.8, Treasury securities:
Within 1 yr
After 1 but within 5 yr..
After 5 but within 10 yr.
BTN M e e e s et a

Total, U.8, Treasury seourities. . e

Seenrities of other U.8. Government agencies and carporations:
AN I AR TS - -
After 1 but whthin 8y . e
After b but within 10 ¥ :
ARer30yreos L IS0

'l'oiml, securities of other U8, Govermment agencies and corpora-
7TV A U TR o e ST R SN TN NS B R S-S
-
Obligations of States and political subdivisions: 22
B Ly e, s

After 1 but within 5 yr.
After b but within 10 yr
AT T e et

Total, obligations of States and political Subdivisions, ... ...

) State briefly in a footnote the basis for determining the amounts in this column,

2 Include obligations of the States of the United States and their politicsl subdivisions encies, and instromenial-
ities; also obligations of territorial and insular possessions of the United States. Do not include obligations of foreign
slates,

i State in a footnole the egate () principal amount, (b) book value, and {¢) market value of securities that
@re less than “investment grade.” If morket value is determined on any basis other than market quotations at balanc
sheet date, explain,

Sonepure 1V.—Rlow loans (as defined in sec. 561,16 of the rules and
Regulations for insurance of accounts)

Col. A

Col. B

Past dus
Principal {m}nncnw
outstanding ncluding
aeerned interest)

18t mortgage loans and contracts:
Insared or goaranteed MOMEAEOJORNS. . oo otttV s
Mortgage loans, participations, and morteage backed cortificates insured or
guaranteed by an agency or Instrumentality of the United States.
Conventional mortgage loans:
Single family dwelling
Homes 2 tod dwelling units. ... ...
Multifamily—Moare than 4 dwelling units. .
Other improved real estate—Commercial and industrial.
Acquisition and developmment ofland __ e
Undeveloped land . . . - - oo e
ParticiPDatoNS. e e vnmecacaessrtavre s mrna s e cat e ana s S et
Other mortgage lonus and contracts to facilitate sale of resl estate owned
24 mortgage Joms .

Total, ortgage JOAns. - o oo e

Other Joans:
Property improvement, alterstion, or repalr
Edueational loans:
Insured or guaranteed. . ..
Other than insured or guarantesd . ...
Mobile home chattel paper;
Insured orgusranteed., .« oo aiianin
Other than insured or guaranteoed.—
Equipping and secured consumier loans
Unsecured consumer 10808, .. .o coooo ..o
Other loans

Tota), other Joans ... .........

Total, slowlogns. .. oo voono
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ScuepvLe X.—Other scouvitics
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Col. A Col, B Col. C

Type Amount Book Murket

wvalup value
Bonds, riotes and debentures % . . e e AT W, T et TR
Stock of the Federal homo loan bank (st cost) . ... . e e s et e =
OLUOT DO T S o e e i e T s Pt o s o P e g PRt S ety £ SIS i -

V|7 BRSSO N s SR ST
State briefly in & footnote the basis for determining the amounts showh in this golamn,

1 S1ate in o footnote the ageregate amount and book value of foreign securities included,

1 State in o footnote the aggregate (8) principal amount, (b) book value, nnd (¢) market vilue of bonds, notes, and
Aebentures that are less than “investmont grade.” If market value is determined on any hasis other than market quo-
tations at bulance sheet date, explain.,

+ State in a footnote the aggregate market value.

(Secs. 402, 403, 407, 48 Stat. 12566, 12567, 1260, as amended: (12 U.S.C. 1725, 1726, 1730), Reorg.
Plan No. 3 of 1947, 12 FR 4081, 3 CFR, 1943-48 Comp.; p. 1071.)

By the Federal Home Loan Bank Board.

J. J. FINN,
Secretary.

[FR Doc.76-35453 Filed 12-2-76;8:45 am|

Title 14—Aeronautics and Space
CHAPTER II—CIVIL AERONAUTICS
BOARD

SUBCHAPTER D—SPECIAL REGULATIONS
[Reg. SPR-115, Amdt, 2]

PART 371—ADVANCE BOOKING
CHARTERS

Technical Amendment

Adopted by the Civil Aeronautics
Board at its office in Washington, D.C.
October 5, 1976. (Incorporate attached
regulation.)

By SPR-~110, 41 FR 37763, September
8. 1976, the Board adopted a new Part
371 of its Special Regulations (14 CFR
Part 371) authorizing and governing the
operation of a new type of charter des-
ignated and Advance Booking Charter
(ABC.)

Those engaged in operating ABC’s are
required to file certain information with
the Board, and to comply with certain
bonding requirements. The ABC proposal,
set forth in Notice of Proposed Rulemak-
ing EDR-294/SPDR-42/ODR~12, 41 FR
7417 (February 18, 1976), included provi-
sions that would have prescribed forms
for the following documents: the pas-
senger list required under § 371.25, the
surety bond required under § 371.31, and
the charter prospectus and market data
summaries required under § 371.50. Those
proposed forms were set forth in Ap-
pendices A, B, and C, respectively, of the
proposed rule, and no comment opposed
the various formats set forth therein.

In accordance with its proposal the
Board has decided to prescribe the
forms for the passenger list, the surety
bond, and the charter prospectus and
market data summaries required under
the ABC rule, Certain editorial changes
have been made in the proposed pas-
senger list form, to take account of
standby lists which, under the ABC as
finally adopted, may be filed in conjunc-
tion with European ABC’s. The other
proposed forms have been adopted as
proposed without modification.

Since these amendments are designed
only to facilitate compliance with the
substantive requirements of Part 371,
and have already been the subject of

notice and public procedure, the Board
finds for good cause that additional
notice and public procedure thereon are
unnecessary, and that the amendments
may become effective on less than 30
days’ notice. ‘

Accordingly, the Civil Aeronautics
Board hereby amends Part 371 of its
Special Regulations (14 CFR Part 371),
effective December 3, 1976, as follows:

1. Paragraph 371.25(b) (2) is revised
to read as follows:

§371.25 Operating authorization of
charter operators.
- » h » . -
(b) L B J ‘

(2) File with the Board (Investigation
and Audit Division, Bureau of Enforce-
ment) an original passenger list and a
standby list, with respect to persons who
have authorized the operator to include
them in such list as prospective sub-
stitutes for main list passengers, or a
statement that there are no standby list
members. The passenger list and the
standby list shall be filed on CAB Form
371-1, which appears as Appendix A to
this Part, and shall set forth the name
of each passenger and standby in alpha-
betical order, his or her address and tele-
phone number, and the name, address.
and telephone number of the travel
agent (if any) who sold the charter to
the passenger: Provided, That where the
outbound leg of an ABC is scheduled to
depart on or after October 1, 1978, the
information required by this paragraph
(b) shall be filed not later than 30 days
prior to the scheduled date of departure
for European ABC's, and not later than
15 days prior to the schedule date of de-
parture for all others. The information
required to be filed with the Board, under
this section, shall be deemed filed on
the U.S. Postal Service postmark date
imprinted on the envelope.

2. Paragraph 371.31fc) is revised to
read as follows:

§ 371.31 Surety

agrecement,

bond and depository

- » - » »

(¢) The bond required under para-
graphs (a) and (b) of this section shall
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insure the financial responsiblity of the
charter operator or foreign charter op-
erator and the supplying of the transpor-
tation and all other accommodations,
services, and facilities in accordance with
the contract between the charter opera-
tor or foreign charter operator and the
charter participants, and shall be in the
form set forth as Appendix B fo this
Part. Such bond shall be issued by a
bonding or surety company (1) whose
surety bonds are aceepted by the Inter-
state Commerce Commission under 49
CFR 1084.6; or (2) which is listed in
Best's Insurance Reports (Fire and Cas-
ualty) with a general policyholders' rat-
ing of “A" or better. The bonding or
surety company shall be one legally au-
thorized to issue bonds of that type in
the State in which the charter orig-
inates. For purposes of this section, the
term “State” includes any territory or
possession of the United States, or the
District of Columbia. The bond shall be
specifically identified by the issuing
surety with a company bond numbering
system so that the Board may identify
the bond with the specific charter or
charters to which it relates: Provided,
however, That these data may be set
forth in an addendum attached to the
bond, which addendum must be signed by
~the charter operator or foreign charter
operator and the surety company. It
shall be effective . on or hefore the date
the charter Prospectus is flled with the
Board. If the bond does not comply with
the requirements of this section, or for
any reason fails to provide satisfactory
or adequate protection for the public, the
Board will notify the direct air carrier
and the charter operator or foreign
charter operator, by registered or certi-
fied malil, stating the deficiencies of the
bond. Unless such deficiencies are cor-
rected within the time set forth in such
notification, the subject charters shall in
no gvent be operated.

- » hd " -

3. Paragraph 371.50(bh) is revised to
read as follows:

§ 371.50

(b) Within 30 days after termination
of a charter or series of charters, or in
the case of series of charters extending
over a period longer than 30 days, every
30 days, the direct air carrier and charter
operator or foreign charter operator shail
jointly file with the Board (Supplemen-
tary Services Division, Bureau of Op-
erating Rights), a report on CAB Form
371-2, which appears as Appendix C to
this Part. The report shall indicate
whether or not the charters authorized
hereunder were, in fact, performed. For
each charter operated, the report shall
indicate the origin, destination(s), and
number of passengers carried. To the ex-
tent that the operations differed from
those described in the Prospectus filed
under § 371.28, such differences shall be
fully detailed, including the reasons
therefor. However, the making of such
an explanation shall not of itself operate
as authority for or excuse any such
deviations.

Charter trip reporting.
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4. Appendices A, B, and C are added
to Part 371 as set forth below.

(Secs. 101, 204, 401, 402, 407, 416, and 1001
of the Federal Aviation Act of 1968, as
amended, 72 Stat. 737 (as amended), 748,
764 (as amended), 757, 766, 771 and 788; 49

REGULATIONS

US.C. 1301, 1372, 1377, 1386,

and 1481.)
By the Civil Aeronautics Board.

PryLuis T. KAYLOR,
Secretary.

1324, 1371

Approved by GAO B-180226 (rROL22)
Expires 10-31-79

Appendix A
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{See Instructions On The Reverse Side)

CAB ADVANCE BOOKING CHARTER PASSENGER NAME LISTS

(33
PAGE, OF,

() ABC

() NAME OF CHARTER
OPERATOR

|

9) DATE MAIR /STDBY
LIST FILED
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Other No.
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Passpert Mo,
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Other No.

Passport Ko,
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Other Mo.

Passport Mo,
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Other Mo,
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Other Noy

Passport No.
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Other No,

Passport Mo,
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Passgort No.
Tvl Doc. Ne.
Qtser Mo,

Passgort No.
Tl Doc. Mo,
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L
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(15)- PREPARED BY;
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Qther N,
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CAB FORM 3711 (3-76)
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(L)
NAME, ADDRESS, AND TELEPHONE NUMBER PASSENGER SEQUENTIAL NUMBERS
OF RETAIL AGENT (From ltem 11)
L
%
3.
1
5 e <
’
{

1.
[} —

9.

CAB Form 371-1
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INSTRUCTIONS Appendix A

Jatroduction Tage 3 of 3 pages

Form 371-1Y is to be used in £illng the advance booking charter passonger and sfandby name 1ist (ABCPNL)
zequired by Part 371 to be filed by the charter operator (CO) mo lster than 45 doys before the scheduled date
of departure in the vase of Furopean ABC’a, and no later than 30 days before the scheduled date of departure
for all others, pursuant to B371.25 (the filing); and two photostatic or similarly reproduced coples of this
form, must ba used as-the enplanmment list required to be propared by the direct air carrier {DAC), and re~
tained after a £1ight is performed, pursuant to B371.44. The information required By all ftems. on Form 371-1
shall be typewritten except Sftem 11 (Vasscnger Status) fces 13 (nplanement Jdentification) and item 18
(Prepared Byl

Procedures for Filing

The CD will prepare Form 371=1 sccording to the instructions set forth below and shall file an original
copy with the Hoard's Investigation and Audsit Division, Burosu of Enforcemonts The €O will sisultancously
£1le two photostatic or aimilarly roproliced coples {no carbong) with the DAC, one copy of which shall be
used for the ABC depirture £1ight, the other for the ABC return f1ight, -

Proparation of Form
Each page provides for twenty (20) pames, Items 1, 2, and 6 through 15 will b completed on cach page,

and dtemw 16 through 18 will be prepered only on the first page,’by the CO or DAC, as the cas¢ may be.

NOTE: The CO shall submit to the PAT, at the time of cach énplani=ent, & separate Yst of substitutes, com~
pleted in accordance with these instructions. »
Item ), Page of ~-The left blank ia to contaln a sequentfal mmber begioning vith "1 reprecenting
the page tumber in the set of pages subsitted for. the ABCPRL. The right blank is Lo contaim the total numher
of pages in the sat for the ABCPSL, = o . [

ltem 2, ANC Number--Enter the musber xusigned by ‘the Bureau of Operating Rights (B0R), for the A®S pro=
gram, e.8., 76-373 the €0 should further identify the passenger lists filed within the program by assigning
another mmber for osch passenger liut filed, such numbers to be in gequance and. Begdn V1th "1%, Thav, the
$irst passenger 1ist filed 4n the program 76-37 would be 76-37-1, and the Jifeh llst f4led would ba 76-37-5,

Ites 3, Date Main/Standby i--lLeave blank.

Jtem 4, Date Departure List File enve blank,

tem 5, Date Return List ¥4 ve hlank.

Jtem 6, Mame of Chatter Operator—Enter the manc of the chazrer operator exautly a8 shovn on the ASC
Prospectus filed with tho Foard,

Item 7, Name Departure Trip Direct {r Carrler--Enter the name of the DAC-who will pexfors the departure
Journey for the ABC exactly 8e shown on the ABG Prospectus filed with the Board.

Item 8, Name Returning Teip Uizece Alr Carrier-- Enter the namo of the DAC who will perfora the return
Journey for the ABC, exactly as shown the sspectus £iled with the Board, (Although this wiil
generally bhe the same as shown {n ftes 7, dirto marks are not secoptable. The jtem must be completed) .,

Enter detsily about the departura journcy on this lise. Shew the origin and
and coulitry, Afrport names are accoptable ooly sz an addition

The date ahe appeat in the form YVMOMDD where YY represents
MM represenc th in a scale whero ©1 iy January and
. Decembear 12, 1976, would be shown
thrae-lecter es of the origin
ork, M, USA shotld be shown 4a

t ¥Filed

destination
to the city, state, &
the last two digits of the current
32 is Decombe and DD fe the da
a8 761212, The ADY codling boxa
and dostination, i.e., W <
if

arn Journey-<

{Sational Alrpors) to

Ive, Jeave blank.

¢ sane directions as for item § above {n describing the return journey.

Lo Fasnetiger Sequential ! 1 or more pages will be required to ligt the prospective passenged
Tach prospective pagsenger name iw to recsive a sequentlal pusber beginoing wvizh 1Y, Sote thet the

Jast sequentisl mmber n on the last prge cf the ABCENL # 2qual the aggregate pumber of both maln st

poassangers and standby t passengers.

Ttes 12, Pasceng stugs-—These §
the passerger named on this Iine is a n 1ist

enplaned passenger (DER.Y, or re ing epplaned passongor
€0 will contain x's only in the and STORY colwmnu. I
an % in the departure aod substitute (SUR,) columns and
40 the return column, Each DAC wIIl complete itens 12 througk 15 for ecach

Trem 13, Yame-- Eater the pr octive papsenger's lagt namg firsc, follo
dnitialy and the middle fnitial, (for example, Doe, John A.)e Check b
the name on one 1ine onl £ pe , By droppleg any ¢lesent other than the
Enter all {n alphabetical érder, A ding to the )
Jike last firer namen,

Itam 34, Addrags and T ot the sddress In éno
gelephone mushor (incloding eres

Item 15, Euplanesent Identific
enplaning passengor's identity.usi
or, if be hag no passport, using
zment is available should any other
Security card is used for Identilicaci
ddentity document or dodument other
dng the number in the appropriate space, a br

(5) columnn are

be mackod vith an X as appropriate to show that
ftundby st pax ipaot (STDBEY), departing
« The ABCPNL st the time 4t fs filed by the
performing the departure jodrnay will mork

DAC performing the return journey will mark am X
titute.

by 4 comma, the first name orf
k whether Male or Female. Enter
ully spelled cut last pame.
pame st 10 the cese of

to allew contact by moil, and

perforaing the departure or return jeurney will verify each
cumantary soutce of such verification the passenger's passport,

s document. Qoly Af no passpors or travel identity docu=
y G-, & Soclal Speurd ard, When 'z pasgport or Social
rn, enter ouly the number in the appropriate wpace, ¥here a travel
n & prssport or Social Security card is used, then in addition to eater=

¢ dosceiption of such document ahould alsg be noted.

1tem 16, Colusm Totals—Boxes showm Are O be us W the total x'u shown on A1l the pages of
this ABCPHL 1n tho particular columm. Those entriecs Rust appest pnly on page 1 of the ABCFNL. The box under
the colunn besded MAIN (titled A-MATN) sho ontaln the total pusber of original participants and the box undew
the column hesdoed STDBY (ritled E hould contain the total punber of standbys. The box under the columm
headed SUB (titled C-SUR) mhould coptain the toral msber of substitutds. The box under the column héaded DEP
{titled D-DEP) siiould coptain umbor of doparture £light passcagers ond the box under the column
headed RET (titled E-R should cor the total mumber of return f1ight passengers, Thoe A-MAIN'amd | o
B-STDBY figures will be showm on the PNL submitred ia the Filing. The C-5UB, D-DEP, and E-RET ngxu'
will be shown on tha ASCPSL ueed by e duparsing PAC and returning DAC, respectively.

Jtem 17 {n cuomputstien wi ¢ completed by the departure DAC. The calculation requires a division of
the nunber of titutes (L., including any passengere pocupying Munused space”). enplaned on the depar=
ture journey he total musber avcunget seats contracted for. Express the result to the mearest teath of
a percent,

Jtes 15, Prepar
and the returning DAC,
Ttem 19, Name, Address, and Telephone Number of Retail Agent-—Enter the name, oddress, and telephone
mumber of each retail agent who hag sold & chartef to A paseenges Jisted undet frem I3, For ssch agent, give

the sequentidl mumberg (ftem 31) of all passengers to whos charter was sold,.
q ¥

ring the fore

the GO, the departing DAC

arions Sesvices Seation,

3/ Coples ave obtainable from the Postd's ¥

CAB; Form 371-1
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ppendix B
Page Lol 2 pages
ADVANCE BOOKING CHARTER OPERATOR'S SURETY BoND UNDER
PART 371 OF THE SPECTAL REGULATIONS OF THE
CIVIL AERONAUTIGCS BOARD (14 CFR PART 371)
KNOW ALL MEN BY THESE PRESENTS, THAT we N i T, iyl o Va6 W LN
(Name of charter eperator)
(et e ST SeoC - as PRINCIPAL (horeimafter called Frinci-
(City) (State)
pal), and 3 _ a corporation created and existing under the Laws of the
(Name of Surety)
State of as SURETY (heredinafter called Surety) are heéld and

(State)
Efxmly bound unto the United States of Amerfca 1n the sum of

(See 8371.31 of Part 371)
for which payment, well and truly to be made, we bind ourselves and our heirs, exccutors,
adninistrators, successors, and assigns, folntly and severally, firmly by these presents.

WHEREAS, the Principal intends to become an Advance Booking Charter (ABC) operator
pursuant to the provisions of Part 371 of the Board's Special Regulations and other rules
and regulations of the Board relating to insurance or other security for the protection of
ABC participants, -and has elected to file with the Civil Aeronautics Board such a bond as
vill insure financial responsibility with respect to all monies recedived from charter
participants for services in comnection with an ABC to be operated subject to Part 371 of
the Board's Special Regulations in accordance with contracts, agrecments, Or arrangements
therefor, and

WHEREAS, this bond is written to assure compliance by the Principal as an authorized
charter operator with Part 371 of the Board's Special Regulations, and other rules aud
regulations of the Board relating to insurance or other security for the protection of
charter participants, and shall inure to the benefit of any and all chafter participants
to whom the Principal may be held legally liable for any of the damages herein described.

NOW, THEREFORE, the condition of this obligation 45 such that if the Principal shall
pay or cause to be paild to charter participants any sum or sums for which the Principal
may be held legally liable by reason of the Principal's fallure faithfully to pecform,
fulfill, and carry out all contracts, apreemgnts, and arrangements made by the Principal
while this bond 1s in effect with respect to the receipt of woniea from charter partici-
pants and proper. disbursement thereof pursvant to and in accordance with the provisions
of Part 371 of the Board's Special Regulations, then this obligation shall be vold, other-
wise to remain in full force and effect.

The liability of the Surety with respect to any charter participant shall vot exceod
the charter price paid by or on behalf of such participant.

The liability of the Surety shall pot be discharged by any payment or successidn of
payments hereunder, unless and until such payment or payments shall amount in the aggregate
to the penalty of the bond, but in no event shall the Surety's obligation hereunder exceed
the amount of said penalty, The Surety agrees to furnish written motice to the Civil
Aeronautics ‘Board fortlwith of all suits filed, Judgments rendered, and payments made by
sald Surety under this bond.

The bond shall cover the following charters: 1/

Surety company's Date of fiight Place of £1ight
bond No. departure ! departure
This bond is effective the day of s 19, 12:01 a.m.,

standard time at the address of the Principal as stated herein and shall coutinue in force
until terminated as hereinafter provided. The Principal or the Surety may at any tine
terminate this bond by written notice to the Civil Aeronautics Board at its office in
Washington, D.C., such termination to become affective thircty (30) days aiter actual re~
ceipt of sald notice by the Board., The Surety shall not be lisble hereunder for the
payment of the damages herginbefore described which arise aw the result of any contracts,
agreemente, undertakings, or arrangements for the supplying of tramsportation and other
sorvices made by the Principal after the tevminacion of this bond as herein provided, but
such termination shail not affcet the liability of the Surety hereunder for the payment
of any such damages arising as the result of contracts, agreements, or arrangements for
the supplying of transportation and other services made by the Principal prior to the date
such termination becomos effective. Liability of the Surety under this bond shall in all
events be limited oply to m charrer participant or charter participants who shall withia

17 Theoa data way be supplied in an addendim attached to the bond, Ses #371.31,
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Appendix B
Page 2 of 2 pages

sixty (60) days after the termination of the particular charter described herein give
written notice of claim to the charter operator or, if he is unavailable to the Surety,
and all liability on this bond shall automatically terminate sixty (60) days after the
termination date of the particular charter covered by this bond except for claims filed
within the time provided herein,

IN WITNESS WHEREOF, the said Principal and Surety have executed this Instrument on
the day of vy 19 -

PRINCIPAL SURETY
__ (sEav)

(Signature and Title) (Signature and Title)

Witness

Cnly corporations may qualify to
act as Surety and they must meet
the requirements set forth in
8371,31(d) of Part 371

Appendix C
Page 1 of 2

ADVANCE BOOKING CHARTER REPORT

General Instructions

For the Charter Prospectus Summary and the Market Data Summary, an
original and one (1) copy of each shall be jointly filed with the
Board (Bureau of Operating Rights, Supplementary Services Division)
by the direct air carrier and the charter operator conducting ABC's
pursuant to Part 371 of the Board's Special Regulations within
thirty (30) days of the close of each calendar month.

The information provided for items 1 and 2 of the Charter Prospectus
Summary, and all information provided for the Market Data Summary,
shall be for the month in which ABC's were operated, and shall not
include any information for ABC's previously operated or expected to
be operated in the future under any one proupectus == e.g., reports
filed in December shall contain information for ARC's operated
during November.

A. Charter Prospectus Summary

ABC Number

Month Ended s 19

Number of charters operated this month .

Number of charters listed in ABC prospectus for this month that were
not operated . z

Specifically identify charter(s) in item 2 that were not operated and
give reason, and indicate if prospective charter participants received
full refunds

Indicate if the ABC's performed this month were operated substantially
different from the description in the chayter prospectus, and, if so,
state the reason(s).
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Name of Direct Aftr Carrier Signature of Direct Air Carrier " Date

Name of Charter Operator Signature of Charter Operator ¥ Date
or Foreign Charter Operator or Foreign Charter Operator

CAB Form 371-2

Appendix C ©
Page 2 of 2

ADVANCE BOOKING CHARTER REPORT

B. Market Data Summary

’

Reporting Instructions for Market Data Summary

Fleld 1 <« Air Carrier. This is the official two-letter alpha code of
the carrier supplying the charter secrvice.
Field 2 -~ Month. This {s the spelling of the wonth the scxrvices were
performed by the carrier.
Field 3 -~ ABC File Number. This is the official anumber giveo to the ABC
prospectus.
Field 4 -~ This is the flight number assigned by the carrier to this group.
Field 5 - This is the three-letter OAG code assigned to the departure
airport.
Field % - This is the three-letter OAG code assigned to the arrival
airport.
Fleld 7 =~ This is the nuuber of passengers that eaplaned at the departure
airport (Field 5) and deplaned at the arrival ajrport (Field 6).
NOTR Round trips are reported as two one-way trips showing traffic
fn each dirvection.
Example A round-trip ABC from JFK to Denver to Los Angeles with 400
people departing JFK and half going to Deaver and half to
Los Angeles would be reported as follows:
POINT POINT NUMBER OF
ABC FILE FLIGHT OF OF PASSENGERS
\ NUMBER NUMBER ENPLANEMENT DEPLANEMENT ENPLANED
75-12 0005 JFK DEN 200
75-12 0005 JFK LAX 200
75-12 0006 LAX JFK 200
75-12 0006 DER JFK 200
AIR CARRIFR |, MONTH OF __ e
(€3] (2)
POINT OF POINT OF NUMBER OF
ABC FILE FLIGHT ENPLANEMENT DEPLANFMENT PASSENGERS
NUMBER NUMBER OAG AIRPORT CODE OAG AIRPORT CODE ENPLANED
) (%) (5) ®) @)

[FR Doc.76-356456 Filed 12-2-76;8:45 am]
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Title 177—Commaodity and Securities
Exchanges

CHAPTER II—SECURITIES AND
EXCHANGE COMMISSION

| Release Nos. 84-12009, 36-19771, IC-9539]

PART 240—GENERAL RULES AND REGU-
(L)?__Tllogl;i. SECURITIES EXCHANGE ACT

Adoption of Amendments Relating to
Proposals by Security Holders

The Securities and Exchange Commis-
sion today announced that it has adopted
certain amendments to Rule 13a-8 (17
CFR 240.14a-8) under Section 14(a) of
the Securities Exchange Act of 1934
(“Exchange Act”) (15 U.S.C. 78a et seq.,
as amended by Pub. L. No. 94-29 (June 4,
1975) ). Rule 14a-8 is the provision in the
Commission’s proxy rules which sets
forth the requirements applicable to pro-
posals submitted by security holders for
inclusion in the proxy soliciting mate-
rials of issuers. The proxy rules are pro-
mulgated under the Exchange Act but
also are applicable to the solicitation of
proxies under the Public Utility Holding
Company Act of 1934 (15 U.S.C. T9a et
seq., as amended by Pub. L. No. 94-29
(June 4, 1975)) and the Investment
Company Act of 1940 (15 U.S.C. 80a-1 et
seq., as amended by Pub, L. No. 94-29
(June 4, 1975) ).

Notice of the proposed amendments {0
Rule 14a-8 was published on July 7, 1976
in Securities Exchange Act Release No.
34-12598 (41 FR 20982)* A number of
helpful comments were received from the
public and were given careful considera-
tion in connection with the preparation
of the final revisions, In addition to the
public commentary, the amendments
adopted today also reflect the past expe-
rience of the Commission and its stafl in
administering Rule 14a-8.

The Commission wishes to emphasize
that the amendments which it has
adopted are not intended as a final
resolution of the questions and issues
relating to shareholder participation in
corporate governance and, more gen-
erally, shareholder democracy. The
Commission intends to study these is-
sues on & broader basis and the stafl is
presently formulating proposals for
such & study. In the interim the staff
will monitor the operation of these
shareholder proposal provisions to assess
their impact on the proxy soliciting
process.

The Commission believes the amend-
ments discussed herein will benefit both
issuers and their security holders. Among
other things, the amendments clarify
the procedural requirements applicable
to proponents and managements in con-
nection with stockholder proposals and
codify certain prior interpretative posi-
tions taken by the Commission’s staff.
The amendments are discussed below in

' A companion release also was issued on
July 7, 1976 discussing the informal proce-
dures for the rendering of advice by the
Commission's staff with respect to stock-
holder proposals. See Release No. 34-12699
(41 FR 20089),

RULES AND REGULATIONS

the order in which they appear in the
rule.

PROCEDURAL REQUIREMENTS FOR PROPO-
NENTS—RULE 14a-8(a) (17 CFR 240.-
14a-8(a))

Paragraph (a), as amended, contains
four subparagraphs, each dealing with a
specific procedural requirement that
must be complied with by proponents.

(1) Eligibility. Subparagraph (a) (1)
sets forth the requirements that a propo-
nent must satisfy in order to be eligible
to submit proposals. The subparagraph,
which is unchanged from the form in
which it was proposed for comment, re-
tains the traditional requirement that a
proponent must be a security holder en-
titled to vote at the meeting at which
he intends to present his proposal for
action. In addition, the provision codifies
certain interpretative positions ex-
pressed by the Commission’s staff in the
past with respect to beneficial ownership,
voting rights, and continuous ownership
of the issuer’s securities.

As revised, the subparagraph states
that a proposal may be submitted not
only by a record owner of a security of
the issuer, but also by a heneficial owner
as well. However, if a proponent claims
to have a heneficial ownership interest,
he must be prepared to document that
interest within 10 business days after
receiving a request for appropriate docu-
mentation from the management. The
term “business days,” as used in sub-
paragraph () (1) and in other provisions
of the revised rule, is intended to mean
all calendar days except Saturdays, Sun-
days and national holidays.

The subparagraph further provides
that the security owned by the propo-
nent must be one which would enable
him to vote on his proposal at the meet-
ing of security holders. Thus, under this
provision a proponent could not submit
a proposal that goes beyond the scope
of his voting rights. For example, &
proponent who owned a security that
could be voted on the election of some of
the issuer’s directors but on no other
matters could not submit a proposal re-
lating to the issuer’s business activities,
since he would not be able to vote on it
personally.

Finally, the subparagraph states that
the proponent must own a voting secu-
rity at the time he submits his proposal
and he must continue to own that secu-
rity through the date on which the meet-
ing is held. In this regard, the amended
rule provides that in the event the man-
agement included a proponent’s proposal
in its proxy materials for a particular
meeting and the proponent failed to com-
ply with the requirement that he con-
tinuously own his security through the
meeting date, the management could
then exclude from its proxy materials
for any meeting held in the following
two calendar years any proposals sub-
mitted by that proponent. The purpose
of this latter provision is to assure that
the proponent will maintain an invest-
ment interest in the issuer through the
meeting date.

It also should be noted that severa)
commentators urged the Commission o
adopt additional eligibility requirements,
Among such recommendations were that
the proponent be required to have been
a security holder of the issuer for a mini-
mum period of time (e.g., six months or
one year) prior to the submission of his
proposal, or that the proponent be re-
quired to own at the time of submission
8 minimum investment interest in the
issuer, either in terms of a minimum
number of shares or a minimum dollar
amount according to the market valuc
of the securities. The Commission has
carefully considered these comments and
determined that there is not sufficient
justification for implementing them, In
arriving at this position, the Commission
has noted, among other things, that the
current eligibility requirements have
been in operation for many years and
generally have not been abused.

(2) Notice. Subparagraph (a)(2) of
the amended rule retains the require-
ment of the former rule that the propo-
nent must provide written notice to the
management of his intention to appear
personally at the meeting to present his
proposal for action. Some commentators
criticized the requirement of personal
attendance at the meeting on the ground
that, in reality, the proposal is “present-
ed' to most security holders for their ac-
tion when it is included in the proxy
statement. While the Commission does
not disagree with the significance these
commentators have assigned to the
proxy statement, it nevertheless believes
that the notice requirement serves a use-
ful purpose. That is, il provides some de-
gree of assurance that the proposal not
only will be presented for action at the
meeting (the management has no re-
sponsibility to do so), but also that some-
one will be present to knowledgeably dis-
cuss the matter proposed for action and
answer any questions which may arise
from the shareholders attending the
meeting.

The subparagraph also contains a pro-
vision which has been adopted in recog-
nition of the fact that many proponent:
are unaware of the notice requirement
at the time they submit their proposals
and therefore unintentionally fail to
comply with it. Specifically, the subpara-
graph permits & proponent who is un-
aware of the notfice requirement at the
time of submission to furnish the requi-
site notice-within 10 business davs after
being made aware of the regquirement
by the management. The specific time
deadline of 10 business days was substi-
tuted in the subparagraph at the sugges-
tion of several commentators, who ex-
pressed the view that the ‘“reasonable
time"” deadline proposed in Release No
34-12598 for the furnishing of the requi-
site notice was unnecessarily vague,

The Commission also has amended the
subparagraph to make it clear that a
proponent who furnishes the requisite
notice in good faith but subsequently de-
termines that he will be unable to appear
at the meeting may arrange to have an-
other security holder of the issuer pre-
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sent his proposal on his behalf at the
meeting. The revision is in accord with
existing practice and is intended, again,
to provide some assurance that a propo-
nent's proposal will indeed be presented
for action at the meeting.

Finally, subparagraph (a) (2) contains
a sentence at the end thereof which will
have essentially the same effect as sub-
paragraph (c¢)(3) of the former rule.
That is, the sentence provides that in the
event the proponent or his proxy fails
without cause to present the proponent’s
proposal at the meeting the management
need not include any proposals submitted
by the proponent in its proxy materials
for any meeting held in the following two
calendar years. This provision is in keep-
ing with the overall purpose of the notice
requirement, which is to avoid putting
the issuer and its security holders to con-
siderable expense for no, valid- purpose.

(3) Timeliness. Prior to the current

amendments, Rule 14a-8 provided that -

a proposal to be presented at an annual
meeting had to be received by the man-
agement no later than 70 days in ad-
vance of the anniversary of the mailing
date for the previous year’s proxy mate-
rials, except that if the date of the an-
nual meeting were changed as a result of
a change in the fiscal year the proposal
had to be received by the management a
reasonable time before the solicitation
was made. Proposals submitted for other
meetings were required to be submitted
sufficiently farin advance of the meeting
to be received by the mangement a rea-
sonable time before the solicitation was
made.

Under the revised rule, the timeliness
deadline for annual meetings will be ex-
tended from T0 to 90 days. In addition,
the provision relating to a change in the
annual meeting date due to a change in
the fiscal year has been deleted and re-
placed by a provision that will be appli-
cable to all changes in annual meeting
dates of 30 days or more. The timeliness
requirement for meetings other than an-
nual meetings, however, has not been
changed.

The 20-day advance in the deadline
for annual meetings is being adopted by
the Commission in conjunction with a
similar 20-day advance in the deadline
date under paragraph (d) of the rule for
the filing by mangements of the reasons
why they believe snecific proposals may
properly be excluded from their proxy
materials, Formerly, paragraph (d) re-
quired that the mangement file such rea-
sons, as well as any related materials, at
least 30 days prior to the filing of its
preliminary proxy materials. unless the
Commission permitted them to be filed
within a shorter period.

The Commission believes that the
changes outlined above will benefit both
managements and proponents. With re-
spect to managements, the Commission’s
past experience indicates that advancing
the filing requirement under paragraph
(d) from 30 to 50 days will eliminate the
disruptions in the printing schedules for
their proxy materials that occasionally
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resulted under the 30-day filing require-
ment. Such disruptions generally oc-
curred when the staff of the Commission
was unable, due to its workload, to ex~-
press within the 30-day period its infor-
mal enforcement views on the manage-
ment’s reasons for omitting a proposal.
Although there is no requirement that
managements adhere to the staff’s com-
ments, the Commission is aware that
most managements are interested in
those comments and will delay their
printing schedules, if necessary, in order
to consider them. Based on past expe-
rience, the Commission believes the 50-
day filing requirement will eliminate al-
most all such delays:

Insofar as proponents are concerned,
the Commission is aware that advanc-
ing the deadline for submitting proposals
from 70 to 90 days may be inconvenient
to some. However, on the basis of its past
experience and the public comments, it
believes that the inconvenience will be
minimal and is outweighed by the fact
that the new timeliness deadlines will
provide an additional 20 days for pro-
ponents to explore all possible alterna-
tives in connection with a mangement’s
intention to omit their proposals. One of
these alternatives is to institute an ac-
tion in a U.S. District Court to compel
the management to include the proposals
in the issuer’s proxy materials, and the
changes in the timeliness deadlines will
provide an additional 20 days to prepare
for and institute such a suit.

As previously indicated, the Commis-
sion has made one further change in the
timeliness requirements applicable to
proponents. Until now, the rule has pro-
vided that the 70~day filing deadline ap-~
plied to all annual meetings, except those
in whic¢h the date of the meeting had
been changed as a result of a change in
the fiscal year. In the latter instance, the
proposal was required to be received by
the management a ‘‘reasonable time”
before the solicitation was made. One of
the public commentators pointed out
that changes in the meeting date due to
a change in the fiscal year are relatively
rare but that changes for other reasons,
such as unavoidable postponement, are
much more frequent. The commentator
indicated that some provision for these
other situations should perhaps be made
in the rule.

The Commission has determined to
implement the above suggestion, since
it does not seem meaningful, where the
current year's meeting date is to be
substantially differenit from the preced-
ing year's date, to measure timeliness
from a date connected with the prior
year's meeting. Accordingly, the rule has
been amended to provide that where
there has been a change of more than
30 calendar days from the previous
vear’s annual meeting the proposal must
be received by the management a rea-
sonable time in advance of the current
year’s solicitation. It is important to note
that this revision will apply only to those
special situations in which the change in
the meeting dafe is substantial and will
not affect the vast majority of issuers
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which hold an annual meeting each year
at approximately the same time as the
previous year,

In adopting the new timeliness dead-
lines discussed above, the Commission
realizes that many proponents and man-
agements may be adversely affected by
them unless there is a reasonably lengthy
transition period prior to their effective-
ness that will allow all interested per-
sons adequate time to familiarize them-
selves with the requirements and comply
with them. Accordingly, while all of the
other amendments to Rule 14a<8 adopted
today shall be applicable to proposils
submitted to issuers who will be filing
their preliminary proxy materials with
the Commission on or after February 1,
1977, the effectiveness of the new timeli-
ness deadlines set forth in subparagraph
{a)(3) and paragraph (d) of the re-
vised rule shall be deferred an additional
three months. Thus, the new timeliness
requirements shall apply only to those
proposals submitted to issuers-who will
be filing their preliminary proxy mate-
rials with the Commission on or after
May 1, 1977,

As a final note to the discussion of the
timeliness requirements, the Commission
wishes to reiterate a view that its staff
has expressed informally on many oc-
casions in the past. That is, changes to
a timely submitted proposal or support-
ing statement may be made by the pro-
ponent after the timeliness deadline has
passed, provided the changes are minor
in nature and do not alter the substance
of the proposal. Examples of such
changes would be a change in the form
of the proposal to bring it into accord
with the requirements of the applicable
state law, or a change in the proposal or
supporting statement to revise or delete
misleading statements contained $herein.

The above position has been taken by
the Commission and its staff in recogni-
tion of the fact that most proponents are
not sophisticated in matters of securities
law such as Rule 14a-8. Because of their
lack of sophistication, such persons fre-
quently are apt to submit proposals that
generally comply with the substantive
requirements of Rule 14a-8 but never-
theless contain some relatively minoy de-
fects that are easily correctable, In such
circumstances, the Commission believes
the concept of corporate democracy. un-
derlying section 14(a) of the Exchange
Act is best served by affording such per-
sons the opportunity to correct the de-
fects that have been pointed out to them.
Thus, under this view, a proponent may
make non-substantive changes to his
original submission after the timeliness
deadline has passed without being con-
sidered to have submitted an entirely
new proposal that would be excludable
under the timeliness provisions of sub-
paragraph (a)(3),

(4) Number and length of proposals.
Prior to the current amendments, Rule
14a-8 did not contain any limitation on
either the number of proposals which a
proponent could submit to an issuer or
the length of such proposals. The Com-
mission, however, has noted that in re-
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cent years several proponents have ex-
ceeded the bounds of reasonableness
either by submitting excessive numbers
of proposals to issuers or by submitting
proposals that are extreme in their
length. Such practices are inappropriate
under Rule 14a-8 not only because they
constitute an unreasonable exercise of
the right to submit proposals at the ex-
pense of other shareholders but also be-
cause they tend to obscure other mate-
rial matters in the proxy statements of
issuers, thereby reducing the effective-
ness of such documents. Accordingly, the
Commission has added a new subpara-
graph (a) (4) to the rule limiting a pro-
ponent to a maximum of two proposals
of not more than 300 words each to an
issuer. These limitations will apply col-
lectively to all persons having an inter-
est in the same securities (e.g., the rec-
ord owner and the beneficial owner, and
joint tenants).

In connection with the above, the
Commission is aware of the possibility
that some proponents may attempt to
evade the new limitations through vari-
ous maneuvers, such as having other per-
sons whose securities they control submit
two proposals each in their own names.
The Commission wishes to make it clear
that such tactics may result in measures
such as the granting of requests by the
affected managements for a “no-action”
letter* concerning the omission from

their proxy materials of the proposals

at issue.

Subparagraph (a)(4) also provides
that in those instances in which a pro-
ponent fails to comply with either of the
new limitations or with the 200-word
limit on statements in support of a pro-
posal the management shall so notify the
proponent and provide him with 10
business days within which to reduce the
items submitted by him to the limits set
forth in the rule. This provision has been
inserted in the interest of fairness be-
cause the Commission recognizes that
many proponents, due to lack of aware-
ness of the limitations, may inadver-
tently exceed them at the time they sub-
mit their proposals.

SUPPORTING STATEMENTS FOR PROPOSALS—
RuLe 14a-8(b) :

Paragraph (b) of the revised rule deals’

with statements that may be submitted
by proponents in support of their pro-
posals. This provision, which differs in
only two minor respects from paragraph
(b) of the former rule, has been adopted
in the same form in which it was pro-
posed for comment.

The first change made by the Com-
mission in the former paragraph is the
deletion - of the following sentence
therefrom:

Any statements in the text of a proposal,
such as a preamble or “whereas" clauses,

+ A “no-action” letter is one in which the
staff of the Commission indicates that, on
the basis of the facts presented to it, it will
not recommend that the Commission insti-
tute any enforcement action with respect to
the matter discussed In the incoming
correspondence,
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which are in effect arguments in support of
the proposal, shall be deemed part of the
supporting statement and subject to the
200-word limitation thereon.

The above sentence was intended to cur-
tail the tendency of proponents to evade
the 200-word limitation on supporting
statements by submitting lengthy pro~
posals which contained supporting argu-
mentation within the text of the pro-
posals themselves. However, since the
Commission has now placed a limit on
the length of proposals that would en-
compass any introductory preambles or
“whereas” clauses, it does not helieve a
need exists to police the length of sup-
porting statements in the manner envi-
sioned by the above sentence.

The second change relates to the last
two senfences of the former paragraph.
Those sentences, which provided, re-
spectively, that the proponent shall fur-
nish his supporting statement to the
management at the time the proposal is
furnished, and that neither the manage-
ment nor the issuer shall be responsible
for such statement, often have been
overlooked by the proponents. Accord-
ingly, in order to highlight them, they
have been combined into a single sen-
tence and repositioned in the paragraph.

Substantive Bases for Omission of
Proposals—Rule 14a-8(c)

Paragraph (c) of the revised rule sets
forth various substantive grounds for ex-
cluding a proposal from an issuer’s proxy
materials. As amended, paragraph (c¢)
contains 13 separate grounds for omit-
ting a proposal. Each of these grounds is
discussed below in the order in which it
appears in the revised paragraph.

(1) State law. Subparagraph (¢) (1) of
the former rule allowed the management
to omit a proposal “If the proposal as
submitted is, under the laws of the is-
suer’s domicile, not a proper subject for
action by security holders.” This provi-
sion has been based on the theory that
no purpose is served by including in an
issuer’s proxy materials proposals which
the issuer’s security holders cannot prop-
erly act upon. With one exception, the
provision has been carried forward intact
in the amended rule.

The one exception is that the words
“as submitted” have been omitted from
the revised subparagraph. The deletion
of these two words is intended to make
clear the Commission’s belief, previously
alluded to in the discussion concerning
subparagraph (a)(3), that a proponent
is not always bound by the original text
of his proposal under this provision but
may revise the proposal in those in-
stances in which a mnon-substantive
change (such as a change in form) will
bring it into compliance with the appli-
cable state law.

The Commission also has added a Note
to subparagraph (¢) (1) of the rule alert-
ing proponents to the fact that the
propriety of their propoesals under the
applicable state law may depend upon
the form in which the proposal appears.
Thus, the Note states that “A proposal
that may be improper under the appli-
cable state law when framed as a man-

date or directive may be proper when
framed as a recommendation or request,”

The text of the above Note is in accord
with the long-standing interpretative
view of the Commission and its staff un-
der subparagraph (¢) (1), In this regard,
it is the Commission’s understanding
that the laws of most states do not, for
the most part, explicitly indicate those
matters which are proper for security
holders to act upon but instead provide
only that “the business and affairs of
every corporation organized under this
law shall be managed by its board of di-
rectors,” or words to that effect. Under
such a statute, the board may be con-
sidered to have exclusive discretion in
corporate matiers, absent a specific pro-
vision to the contrary in the statute
itself, or the corporation’s charter or by-
laws. Accordingly, proposals by security
holders that mandate or direct the board
to take certain action may constitute an
unlawful intrusion on the board’s discre-
tionary authority under the typical
statute. On the other hand, however,
proposals that merely recommend or re-
quest that the board take certain action
would not appear to be contrary to the
typical state statute, since such proposals
are merely advisory in nature and would
not be binding on the board even if
adopted by a majority of the security
holders. The Note will serve the purpose
of alerting proponents to these distinc-
tions and to the importance of framing
their proposals in a form that is accepta-
ble under the applicable state law.

(2) Other Applicable Federal and
State Laws. As originally proposed in
Release No. 34-12598, subparagraph (c)
(2) would have provided that a proposal
could be omitted by the management “if
the proposal is contrary to a federal law
of the United States.” In this connection,
it was stated in the textual portion of the
release that the proposed subparagraph
was intended to formalize a view that the
Commission’s staff had expressed on
numerous occasions. That is, a proposal
by a security holder that would, if im-
plemented, be violative of a federal Jaw
of the United States may properly be
excluded from an issuer’s proxy mate-
rials,

Several comments were received indi-
cating that the language contained in the
text of the release provided more clarity
than the proposed subparagraph itself,
and that the provision should be revised
to make clear that it deals with the im-
plementation of the proposal. The com-
mentators further suggested that the
Commission expand the subparagraph
to allow the omission of any proposal
whose implementation would violate not
only federal law, but also any other ap-
plicable law (including foreign law) or
governmental regulation to which the
issuer is subject.

The Commission believes that the
above comments have merit, since it does
not appear appropriate to allow the in-
clusion in proxy materials of any pro-
posal which, if imrlemented, would vio-
late an applicahble law. Accordingly, sub-
paragraph (c) (2), as adopted, will allow
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an issuer to omit any proposal which
“would, if implemented, require the is-
suer to violate any state law or federal
law of the United States, or any law of
any foreign jurisdiction, to which the
issuer is subject.”

The subparagraph was further
amended to include a proviso to make it
clear that, while this exclusion will apply
to both foreign and domestic law, state
law or the federal law of the United
States will supersede the law of foreign
jurisdictions. Accordingly, where a pro-
posal would call for an action by the
issuer to bring it into compliance with
state or federal law, the fact that such
action might be violative of a particular
foreigh law to which the issuer is also
subject would not cause the proposal to
pe excluded under subparagraph (c¢) (2),

It should be noted that under this pro-
vision, or any other provision of Rule
14a-8 for that matter, the management
has the burden of demonstrating the
validity of its view that a proposal may
properly be omitted in reliance upon it.
Further, issuers should be aware that
paragraph (d) of Rule 14a-8 requires
that they furnish an opinion of counsel
both to the proponent and to the Com-
mission whenever they assert that a pro-
posal can be omitted for reasons based
on matters of law. Thus, should a man-
agement take the position that this sub-
paragraph is applicable to a particular
proposal, it would be incumbent upon it
to furnish an opinion of counsel on the
legal aspects of its view.

(3) Proxy Rules and Regulations. The
Commission is aware that on many occa-
sions in the past proponents have sub-
mitted proposals and/or supporting
statements that contravene one or more
of its proxy rules and regulations. Most
often, this situation has occurred when
proponents have submitted items that
contain false or misleading statements.
Statements of that nature are prohibited
from inclusion in proxy soliciting ma-
terials by Rule 14a-9 of the proxy rules,

In light of the foregoing, the Commis-
sion has adopted a new subparagraph
(c) (3) to Rule 14a—8 expressly providing
that a proposal or supporfing statement
may not be contrary to any of the Com-
mission’s proxy rules and regulations, in-
cluding Rule 14a-9. This provision simply
formalizes a ground for omission that the
Commission believes has been inherent in
the proxy rules.

(4) Personal Claim or Grievance. Sub-
paragraph (c) (4) of the amended rule
permits & proposal to be excluded from
an issuer’s proxy materials if it “relates
to the enforcement of a personal claim or
the redress of a personal grievance
against the issuer, its management, or
any ofher person.” This provision is
identical to subparagraph (e) (2) (1) of
the former rule and has been carried for-
ward intact because the Commisston does
not believe an issuer's proxy materials
are a proper forum for airing personal
claims or grievances.

(5) Insignificant Matters. Subpara-
graph (e) (2) (i) of the former rule
allowed an issuer to omit a proposal if it
consisted of a “recommendation, request
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or mandate that action be taken with
respect to any matter, including a gen-
eral economie, political, racial, religious,
social or similar cause, that is not sig-
nificantly related to the business of the
issuer * * *” The Commission has re-
tained the substance of this provision in
subparagraph (c¢)(5) of the revised rule,
However, the reference in the former
rule to the form in which proposals ap-
pear and the illustrative reference to
various general causes have been deleted
on the ground they are superfluous and
unnecessary, These deletions, however,
should not be construed as an implication
that a different standard from that set
forth in the former subparagraph (¢) (2)
(i) will be utilized under subparagraph
(¢) (5) of the amended rule.

A number of commentators expressed
the view that the Commission should re-
vise the subparagraph to allow the omis-
sion of a proposal whenever the matter
involved therein does not bear a signifi~
cant economic relation to the issuer’s
business. In this regard, the Commission
does not believe that subparagraph (c)
(5) should be hinged solely on the eco-
nomic relativity of a proposal, since there
are many instances in which the matter
involved in a proposal is significant to an
issuer’s business, even though such sig-
nificance is not apparent from an eco-
nomic viewpoint. For example, proposals
dealing with cumulative voting rights or
the ratification of auditors in a sense
may not be economically significant to
an issuer’s business but they nevertheless
have a significance to security holders
that would preclude their being omitted
under this provision. And proposals re-
lating to ethical issues such as political
contributions also may be significant to
the issuer’s business, when viewed from a
standpoint other than a purely economic
one.

Notwithstanding the foregoing, the
Commission recognizes that there are
circumstances in which economic data
may indicate a valid basis for omitting a
proposal under this provision. The Com-
mission wishes to emphasize, however,
that the significance of a particular mat-
ter to an issuer’s present or prospective
business depends upon that issuer’s indi-
vidual ecircumstances, and that there is
no specific quantitative standard that is
applicable in all instances, Moreover, as
previously indicated, the burden is on the
issuer to demonstrate that this or any
other provision of Rule 14a-8 may prop-
erly be relied upon to omit a proposal,

Finally, it should be noted that none
of the public commentators recom-
mended the replacement of this subpara-
graph by the proposed alternative provi-
sion described in Release No. 34-12598.
That provision would have allowed the
omission of any proposals dealing with
matters that the governing body of the
issuer was not required to act upon pur-
suant to either the applicable state law
or the governing instruments of the is-
suer. The alternative provision is more
fully discussed in the section of this re-
lease immediately following the discus-
sion of subparagraph (¢)(7) of the
amended rule.
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(6) Matters Beyond Issuer's Power.
Subparagraph (c) (6) of the amended
rule provides that a proposal may be
omitted from an issuer’s proxy materials
if it deals with a matter that is “beyond
the issuer’s power to effectuate.” This
provision is derived from that part of
subparagraph (c¢) (2) (i) of the current
rule and the Note thereto that allow a
proposal to be omitted if it deals with
a matter that is not within the control
of the issuer. In terms of scope and effect,
the provision is unchanged from the
former rule and Note. However, since the
Note did nothing more than define the
term used in the subparagraph, it has
been incorporated into the subparagraph
itself.

(7)) Rouline Matters. Subparagraph
(e) (5) of the former rule permitted an
issuer to omit a proposal from its proxy
materials if the proposal consisted of a
“recommendation or request that the
management take action with respect to
a matter relating to the conduct of the
ordinary business operations of the
issuer.” The Commission proposed in Re-
lease No, 34-12598 to replace this provi-
sion with one that would have allowed
the omission of a proposal if it dealt with
a “routine, day-to-day matter relating
to the conduct of the ordinary business
operations of the issuer.” The proposed
new provision, which would have bheen
more restrictive than the former one,
was considered at the time to be appro-
priate for possible adoption because the
former provision occasionally had been
relied upon to exclude proposals of con-
siderable importance to the issuer and
its security holders. The Commission
hoped that the new provision would pro-
duce results that were more in accord
with the coneept of shareholder democ-
racy underlying section 14(a) of the
Exchange Act.

A large majority of the commentators
who addressed themselves to the pro-
posed new standard objected to it on the
ground that it would produce many un-
desirable results, Among other things,
they pointed out that many of the share-
holder proposals under the new provision
would necessarily deal with ordinary
business matters of a complex nature
that shareholders, as a group, would not
be qualified to make an informed judg-
ment on, due to their lack of business
expertise and their lack of intimate
knowledge of the issuer’s business. In the
view of these commentators, it would not
be practicable in most instances for
stockholders to decide management prob-
lems at corporate meetings. Further, they
stated that the proposed new provision
would be difficult to administer because
of the subjective judgments that neces-
sarily would be required in interpreting
it.

After consideration of the above com-
ments, the Commission has determined
not to adopt proposed subparagraph (c¢)
(7) in the form in which it was proposed
for comment. The Commission is taking
this course of action for two reasons: (1)
It believes the difficulties that are likely
to arise from the proposed standard
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would exceed any benefits to security
holders that might accrue from its adop-
tion; and (2) the former standard ap-
pears to be a workable one if it is in-
terpreted in a somewhat more flexible
manner than in the past.

The Commission's determination not
to adopt proposed subparagraph (e) (T)
is based to a large extent on the fact
that there does not appear to be any
reasonable means for distinguishing
between routine and important business
matters. The Commission suggested in
Release No. 34-12598 that a possible
standard for making such distinctions
was whether it would be necessary for the
board of directors to act on the matter
involved in the proposal. If no action
were necessary, the matter would be con-
sidered routine. The commentators
pointed out, however, that board prac-
tices relating to the delegation of au-
thority to management personnel vary
greatly, and there would, therefore, be
no consistency in applying such a stand-
ard. The potential lack of consistency of
the proposed standard is a fatal draw-
back, in the Commission’s view. And,
since no other reasonable standard for
making the requisite distinctions is read-
ily apparent, the Commission believes
that the provision would be difficult, if
not impossible, to administer on & satis-
factory basis.

In lieu of the subparagraph proposed
in Release No. 34-12598, the Commission
has decided to adopt a provision that es-
sentially is the same as subparagraph
(e) (5) of the former rule. That'is, a pro-
posal will be excludable if it “deals with
a matter relating to the conduct of the
ordinary business operations-of the is-
suer.” The Commission recognizes that
this standard for omission has ereated
some difficulties in the past, and that, on
occasion, it has been relied upon to omit
proposals of considerable importance to
security holders. Nevertheless, the Com-~
mission believes that the provision is a
workable one, as evidenced by the fact
that it has been in operation for over 22
vears and has not, until the past year or
so, generated a significant amount of
controversy.

The Commission is of the view that the
provision adopted today can be effective
in the future if it is interpreted somewhat
more flexibly than in the past, Spe-
cifically, the term “ordinary business op-
erations”’ has heen deemed on oceasion
to include certain matters which have
significant policy, economic or other im-
plications inherent in them. For instance,
a proposal that a utility company not
construct a proposed nuclear power plant
has in the past been considered exclud-
able under former subparagraph (¢) (5),
In retrospect, however, it seems appar-
ent that the economic and safety con-
siderations attendant to nuclear power
plants are of such magnitude that a de-
termination whether to construct one is
not an “ordinary’” business matter. Ac-
cordingly, proposals of that nature, as
well as others that have major implica~
tions, will in the future be considered
beyond the realm of an issuer’s ordinary
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business operations, and future interpre-
tative letters of the Commission’s staff
will reflect that view.

Although subparagraph (¢) (7) will be
subject to a more restrictive interpreta~-
tion in the future than its predecessor,
former subparagraph (e) (5), this should
not be construed to mean that the pro-
vision will not be available for the omis-
sion of proposals that deal with truly
“ordinary’’ business matters. Thus, where
proposals involve business matters that
are mundane in nature and do not in-
volve any substantial policy or other con-
siderations, the subparagraph may be re-
lied upon to omit then.

PROPOSED ALTERNATE TO SUBPARAGRAPHS
(e} (5) AnD (¢) ()

At the time subparagraphs (¢) (5) and
(¢) {(T) were proposed for comment, the
Commission also asked for the public’s
views on the following questions:

(1) Whether it would be more bene-
ficial to issuers and their security holders
not to adopt either or both of those sub-
paragraphs, or

(2) Whether it would be more bene-
ficial to replace or supplement them with
a provision which would allow the omis-
sion of a proposal if it
deals with & matter that the governing body
of the issuer (such as the Board of Directors)
is not required to act upon pursuant to the
appiicable State law or the issuer's governing
instruments (such as the Charter or By-
Laws).

The prevailing view of those com-
mentators who responded to the above
questions was that both subparagraphs
(¢) (5) and (e) (7)) should be retained
but that the alternative provision quoted
ahove should be discarded. With respect
to the retention of subparagraphs (¢) (5)
and (¢) (7, it was noted that both pro-
visions contain separate and justifiable
grounds for the omission of a proposal
and that there often are instances in
which one is applicable to a proposal
while the other is not. The Commission
concurs in this view and therefore has
determined to retain both of them in the
form already discussed herein.

In regard to the alternative provision,
it was pointed out by the commentators
that most state statutes and corporate
governing instruments specify relatively
few instances where director action is
required but simply mandate that the
business and affairs of the corporation
be managed by or under the direction of
the board of directors. Consequently, the
application of the proposed “board-
action” standard would turn upon the
issues of delegation of authority and
proper board practices. Since the resolu-
tion of these issues would involve com=
plex and often conflicting matters of law
and interpretation, the Commission does
not believe that the standard would pro-
vide a useful or workable ground for
omission under the rule. Therefore, it
has not been adopted.

(8) Elections to Office. The last sen-
tence of paragraph (a) of the former rule
stated that Rule 14a-8 does not apply
to elections to office or to counter pro-

posals to matters to be submitted by the
management. The two grounds for omis-
sion mentioned in that sentence have
been restated in subparagraphs (c)(g)
and (¢) (9) of the amended rule.

In its adopted form, subparagraph (c)
(8) states simply that a proposal can be
omitted if it “relates to an election to
office.” As originally proposed in Release
No. 34-12598, the subparagraph would
have allowed the omission of any pro-
posal which related to a “corporate, po-

‘litical or other election to office.” How-

ever, the Commission has deleted the
words “eorporate, political or other”
from the adopted provision, since it is
apparent. that the inclusion of those
words in the proposed version led many
commentators to the erroneous belief
that the Commission intended to expand
the scope of the existing exclusion (o
cover proposnls dealing with matters
previously held not excludable by the
Cpmmission. such as cumulative votin
rights, general qualifications for direc-
tors, and political contributions by the
issuer. To disrel this misunderstandin
the Commission has revised the lan-
guage of the adonted provision to read
substantially as its predecessor under
the former rule.

(8) Counter Pronosals. As noted ahove,
subparagraph (c) (9) of the revised rule
merely restates a ground for omission
alreadv set forth in the existing rule.
That is, a proposal that is counter to
a pronosal to be prezented by the man-
agement may be omitted from an issuer's
proxy materials.

(10) Mont Prapesals. The Commission
has set forth in subraragraph (e) (10)
of the amended rule a ground for omis-
gion thai has not been formally stated
in Rule 142-8 in the past but which has
informally been deemed fo exist. The
new subparagranh provides that a pro-
posal which has been rendered moot mayv
b;e ?mitted from the issuer’s proxy mate-
rials.

As originally proposed by the Com-
mission, this subparagraph would have
allowed the omission of only those pro-
posals rendered moot “by the actions of
management.” However, it was brought
to the attention of the Commission by
several ecommentators that mootness can
be caused for reasons other than the
actions of management, such as statu-
tory enactments, court decisions, busi-
ness changes and supervening corporate
events. Therefore, since the Commission
believes that a proposal which has been
rendered moot for whatever reason
should properly be excludable from an
issuer’s proxy materials, it has deleted
the qualifying phrase “by the actions
of the management” from the adopted
form of the subparagraph.

(11) Similar Proposals in Current
Year. As with subparagraph (c¢) (10)
‘above, subparagraph (e) (11) formalizes
a ground for omission that has existed
solely on an informal basis in the past.
Specifically, the new subparagraph pro-
'vides that the management may omit a
‘proposal that is substantially duplica-
tive of & proposal submitted by another
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proponent which the management in-
tends to include in its proxy materials.
The purpose of the provision is to elimi-
nate the possibility of shareholders hav-
ing to consider two or more substan-
tially identical proposals submitted to an
issuer by proponents acting independ-
ently of each other.

(12) Similar Proposals in Prior Years.
In Release No. 34-12598, the Commis-
sion proposed to broaden the provision
in the former rule (viz., subparagraph
¢) (4)) which allowed the omission of
any proposal that was “substantially the
same" as a prior proposal that failed to
receive the percentage of votes on its
est submission specified in the rule.
This would have been accomplished by
revising the provision to state that it
would apply to any proposal that dealt
with “substantially the same subject
matter” as a prior proposal that had
failed to attract the requisite number of
votes,

Several commentators urged the Com-
mission not to make the proposed change.
These persons pointed out: (1) That
sbuses of the existing provision have
been rare and do not justify the type
of radical revision proposed; (2) that
the new standard would be almost im-
possible to administer because of the
subjective determinations that would be
required under it; and (3) that it would
unduly constrain shareholder suffrage
hecause of its possible “umbrella” effect
(l.e., it could be used to omit proposals
that had only a vague relation to the
subject matter of a prior proposal that
received little shareholder support).

After consideration of the above com-
ments, the Commission has determined
not to make the changes in the subpara-
graph previously proposed by it. This ac-
tion is being taken because the poten-
tial drawbacks of the new provision ap-
pear to outweigh the prospective bene-
fits. As a result, the Commission has
adopted subparagraph (¢) (12) in a forin
that is identical to that of former sub-
paragraph (¢) (4),

Notwithstanding the above action, the
Commission is concerned about poten-
tial abuses of this provision. It there-
fore has instructed the staff to monitor
ciosely the operation of subparagraph
(c){12) and to take appropriate action,
such as issuing a no-action letter to an
affected management, where it is ap-
parent that an effort is being made to
present essentially the same proposal to
an issuer’'s security holders year-after-
yvear, even though the proposal has not
attracted the support reguired by the
rule. In connection with the foregoing,
it should be noted that this provision
will be considered to be available in the
future for the omission of a proposal
which, although nof substantially the
same as any one. proposal submitted
in a prior year, is composed essen-
tially of the elements of two or more
proposals that were submitted for a vote
in prior years and failed to receive the
percentage of the total vote specified in
the rule.

(13) Specific Dividend Amounts. The
Commission proposed in Release No. 34—
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12598 to adopt a new subparagraph (c)
(13) which would permit issuers to omit
from their proxy materials any proposals
relating to “specific amounts of cash or
stock dividends.” The purpose of the pro-
vision was to prevent security holders
from being burdened with a multitude of
conflicting proposals on such matters.
Specifically, the Commission was con-
cerned over the possibility that several
proponents might independently submit
to an issuer proposals asking that dif-
fering amounts of dividends be paid.

In the past it has been the position of
the Commission and its staff that divi-
dend matters were within the realm of an
issuer’s ordinary business operations and
precatory proposals dealing with such
matters were therefore excludable under
the provision of Rule 14a-8 dealing with
such operations (viz.,, former subpara-
graph (¢)(5)). Although the Commis-
sion has carried forward into the revised
rule an exclusion for matters relating to
an issuer’s ordinary business operations
(see the discussion of subparagraph (¢)
(7)), it is now of the view that because
dividend matters are extremely impor-
tant to most security holders, and be-
cause they involve significant economic
and policy considerations, they are not
“ordinary” business matters in the
strictest sense. Therefore, proposals re-
lating to dividend matters will not be
excludable under subparagraph (e) (7),
with the result that the reasons for
which subparagraph (c)(13) was pro-
posed are still valid. Accordingly, the
Commission has adopted the subpara-
graph in the form in which it was pro-
posed for comment,.

In connection with the foregoing, the
Commission has noted the view of some
commentators that dividend matters are
not appropriate for discussion by secu-
rity holders. These persons have indi-
cated that decisions on dividends tradi-
tionally have been within the exclusive
province of the board of directors under
most state laws and that it would not be
proper for shareholders to submit pro-
posals on such matters. The Commis-
sion, however, is not persuaded that these
reasons provide a valid basis for exclud-
ing all dividend proposals. In this regard,
it is noted that mandatory dividend pro-
posals would continue to be excludable
under subparagraph (¢)(1) eof the re-
vised rule, to the extent that they would
intrude on the board’s exclusive discre-
tionary authority under the applicable
state law to make decisions on dividends.
But to the extent that such proposals are
advisory in nature, and therefore non-
binding on the board even if adopted, the
Commission is unable to agree that pro-
ponents should be denied the opportunity
to present them, within the limits of this
provision, to their fellow security holders
for consideration.

PROCEDURAL REQUIREMENTS FOR MANAGE-
MENTS—RULE 14a-8(d)
Paragraph (d) of the revised rule dis-
cusses the procedural requirements ap-
plicable to managements who intend to
omit stockholder proposals from their
proxy materials. The paragraph has
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been adopted by the Commission in pre-
cisely the same form in which it was
. proposed for comment.

As revised, the paragraph provides that
the management must file five copies of
the following documents with the Com-
mission whenever it asserts, for any
reason, that a proposal and any state-
ment in support thereof can properly be
omitted from its proxy materials: (1)
The proposal; (2) The supporting state-
ment, if any; (3) A statement of its rea-
«sons for omission; and (4) where such
reasons are based on matters of law, a
supporting opinion of counsel. A copy of
the statement of reasons and the opinion
of counsel, if any, must also be furnished
to the proponent at the same time they
are filed with the Commission.

The principal change in paragraph (d)
from the former rule is the requirement
that the management file the documents
specified above with the Commission af
least 50 days prior to the date on which
it files its preliminary proxy materials.
Formerly, such documents were required
to be filed 30 days in advance of the date
the preliminary proxy materials were
filed. As previously noted in the discus-
sion of subparagraph (a)(3) relating to
the timeliness reguirements for pro-
ponents, this change is being made in
conjunction with a corresponding 20-day
advance in the deadline date for the sub-
mission of proposals by proponents.

Other changes in the paragraph in-
clude the requirement that five copies of
all materials required under the para-
graph be filed with the Commission
(rather than one, as required under the
former rule) and the addition of certain
words to clarify: (1) That either the
Commission or its staff may waive part
or all of the 50-day filing requirement
(the former rule mentioned only the
Commission), and (2) That the filing re-
quirements of the paragraph must be
complied with in all instances in which
the management asserts that a proposal
can properly be omitted (some manage-
ments have erroneously believed that
they need not comply with those require-
ments when a proposal is clearly exclud-
able for a procedural reason, such as
timeliness).

Cost Data

In Release No. 34-12598 the Commis-
sion expressed an inferest in obtaining
information about the costs to issuers of
including stockholder proposals in their
proxy soliciting materials. The Commis-
sion continues to be interested in obtain-
ing such information with respect to pro-
posals that are included in proxy mate-
rials through June 30, 1977. Any issuers
willing to furnish. such information to
the Commission are requested to indicate
not only the total cost of including each
proposal in their proxy materials but
also the amount of each component part
of the overall cost (such as printing,
postage and legal expenses). This infor-
mation should be submitted to William
E. Morley, Special Counsel, Division of
Corporation Finance, Securities and Ex-
change Commission, Washington, D.C.
20549,
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DATE OF EFFECTIVENESS

As previously indicated, all of th
amendments to Rule 14a-8 adopted to-
day, with the exception of the changes
to the timeliness provisions of subpara-
graph (a)(3) and paragraph (d), shall
be applicable to proposals submitted to
issuers who will be filing their prelimi-
nary proxy materials with the Commis-
sion on or after February 1, 1977. The
effectiveness of the new timeliness re-
quirements set forth in subparagraph
(a)(3) and paragraph (d) shall be de-
ferred an additional three months. Ac-
cordingly, they shall apply only to pro-
posals submitted to issuers who will be
filing their preliminary proxy materials
with the Commission on or after May 1,
1997.

Authority. The Commission has adopt-
ed the amendments to Rule 14a-8 that
are discussed herein pursuant to sections
14(a) and 23(a) of the Securities Ex-
change Act of 1934, sections 12(e) and
20(a) of the Public Utility Holding Com-
pany Act of 1935, and sections 20(a) and
38(a) of the Investment Company Act
of 1940,

TeXT OF REVISED RULE 14a-8

Rule 14a-8 is revised to read as fol-
lows:

§ 240.140-8

©ers.

(a) If any security holder of an issuer
notifies the management of the issuer of
his intention to present a proposal for
action at a forthcoming meeting of the
{ssuer’s security holders, the manage-
ment shall set forth the proposal in its
proxy statement and identify it in its
form of proxy and provide means by
which security holders can make the
specification required by Rule 14a-4(b)
(17 CFR 240.14a-4(b)), Notwithstand-
ing the foregoing, the management shall
not be required to include the proposal
in its proxy statement or form of proxy
unless the security holder (hereinafter,
the “proponent”) has complied with the
requirements of this paragraph and par-
agraphs (b) and (¢) of this section:

(1) Eligibility. At the time he submits
the proposal, the proponent shall be a
record or beneficial owner of a security
entitled to be voted at the meeting on
his proposal, and he shall continue to
own such security through the date on
which the meeting is held. If the manage-
ment requests documentary support for
a proponent’s claim that he is a bene-
ficial owner of a voting security of the
issuer, the proponent shall furnish ap-
propriate documentation within 10 busi-
ness days after receiving the request. In
the event the management includes the
proponent’s proposal in its proxy solicit-
ing materials for the meeting and the
proponent fails to comply with the re-
quirement that he continuously be a vot-
ing security holder through the meeting
date, the management shall not be re-
quired to include any proposals submit-
ted by the proponent in its proxy solicit-

Proposals of security hold-
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ing materials for any meeting held in
the following two calendar years.

(2) Notice. The proponent shall notify
the management in writing of his inten-
tion to appear personally at the meeting
to present his proposal for action. The
proponent shall furnish the requisite no-
tice at the time he submits the proposal,
except that if he was unaware of the
notice requirement at that time he shall
comply with it within 10 business days
after being informed of it by the man-
agement. If the proponent, after fur-
nishing in good faith the notice required
by this provision, subsequently deter-
mines that he will be unable to appear
personally at the meeting, he shall ar-
range to hayve another security holder of
the issuer present his proposal on his
behalf at the meeting. In the event the
proponent or his proxy fails, without
good cause, to present the proposal for
action at the meeting, the management
shall not be required to include any pro-
posals submitted by the proponent in its
proxy soliciting materials for any meet-
ing held in the following two calendar
years.

(3) Timeliness. The proponent shall
submit his proposal sufficiently far in
advance of the meeting so that it is re-
ceived by the management within the
following time periods:

(i) Annual Meetings. A proposal to be
presented at an annual meeting shall be
received by the management at the is-
suer's principal executive offices not less
than 90 days in advance of a date corre-
sponding to the date set forth on the
management’s proxy statement released
to security holders in connection with the
previous year’s annual meeting of secu-
rity holders, except that if no annual
meeting was held in the previous year
or the date of the annual meeting has
been changed by more than 30 calendar
days from the date of the previous year’s
annual meeting a proposal shall be re-
ceived by the management a reasonable
time before the solicitation is made.

(ii) Other Meetings. A proposal to be
presented at any meeting other than an
annual meeting shall be received a rea-
sonable time before the solicitation is
made.

Norte.—In order to curtail controversy as
to the date on which a proposal was received
by the management, it is suggested that
proponents submit their proposals by Certl-
fied Mail-Return Receipt Requested.

(4) Number and Length of Proposals.
The proponent may submit a maximum
of two proposals of not more than 300
words each for inclusion in the man-
agement’s proxy materials for a meeting
of security holders. If the proponent fails
to comply with either of these require-
ments, or if he fails to comply with the
200-word limit on supporting statements
mentioned in paragraph (b) of this sec-
tion, he shall be provided the opportunity
by the management to reduce, within 10
business days, the items submitted by
him to the limits required by this rule.

(b) If the management opposes any
proposal received from a proponent, it
shall also, at the request of the propo-

>

nent, include in its proxy slatement g
statement of the proponent of not more
than 200 words in support of the pro-
posal, which statement shall not include
the name and address of the proponent
The statement and request of the pro-
ponent shall be furnished to the man-
agement at the time that the proposal is
furnished, and neither the management
nor the issuer shall be responsible fo;
such statement. The proxy statement
shall also include either the name and
address of the proponent or a statement
that such information will be furnished
by the issuer or by the Commission to
any person, orally or in writing as re-
quested, prompftly upon the receipt of
any oral or written request therefor, 1f
the name and address of the proponent
are omitted from the proxy statement,
they shall be furnished to the Commis-
sion at the time of filing the manage-
ment's preliminary proxy material pur-
suant to Rule 14a-6(a) (17 CFR 240.14a-
6a)).

(¢) The management may omit a pro-
posal and any statement in support
thereof from its proxy statement and
form of proxy under any of the following
circumstances:

(1) the proposal is, under the laws
of the issuer's domicile, not a proper sub-
ject for action by security holders;

Nore—A proposal that may be imprope:
under the applicable state law when frame-
as a mandate or directive may be proper when
framed as a recommendation or request,

(2) If the proposal would, if imple-
mented, require the issuer to violate any
state law or federal law of the United
States, or any law of any foreign juris-
diction, to which the issuer is subject,
except that this provision shall not apply
with respect to any foreign law compli-
ance with which would be violative of
any state law or federal law of the United
States;

(3) If the proposal or the supporting
statement is contrary to any of the Com-
mission’s proxy rules and regulations, in-
cluding Rule 14a-9 (17 CFR 240.14a-9),
which prohibits false or misleading state-
ments in proxy soliciting materials;

(4) If the proposal relates to the en-
forcement of a personal claim or the re-
dress of a personal grievance against the
issuer, its management, or any other per-
son;

(5) If the proposal deals with a matter
that is not significantly related to the
issuer’s business;

(6) If the proposal deals with a matter
that is beyond the issuer's power fo ef-
fectuate; g

(7) If the proposal deals with a matter
relating to the conduct of the ordinary
business operations of the issuer;

(8) If the proposal relates to an elec-
tion to office;

(9) If the proposal is counter to a pro-
posal to be submitted by the manage-
ment at the meeting;

(10) If the proposal has been rendered
moot;

(11) If the proposal is substantially
duplicative of a proposal previously sub=
mitted to the management by another
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proponent, which proposal will be in-
cluded in the management's proxy ma-
terials for the meeting; 5

(12) If substantially the same proposal

nas previously been submitted to secu-
ity holders in the management’s proxy
statement and form of proxy relating to
any annual or special meeting of security
nolders held within the preceding 5 cal-
endar years, it may be omitted from the
management’s proxy materials relating
to any meeting of security holders held
within 3 calendar years after the latest
such previous submission:

Provided, That—(i) If the proposal
was submitted at only one meeting dur-
ing such preceding period, it received
less than 3 percent of the total number
of votes cast in regard thereto; or

(ii) If the proposal was submitted at
only two meetings during such preceding
period, it received at the time of its sec-
ond submission less than 6 percent of the
total number of votes cdast in regard
thereto; or

(iii) If the proposal was submitted at
three or more meetings during such pre-
ceding period, it received at the time of
its latest submission less than 10 per-
cent of the total number of votes cast
in regard thereto; and

(13) If the proposal relates to specific
amounts of cash or stock dividends,

(d) Whenever the management as-
serts, for any reason, that a proposal and
any statement in support thereof re-
ceived from a proponent may properly
be omitted from its proxy statement and
form of proxy, it shall file with the Com-
mission, not later than 50 days prior to
the date the preliminary copies of the

proxy statement and form of proxy are-

filed pursuant to Rule 14a-6(a), or such
shorter period prior to such date as the
Commission or its staff may permit, five
copies of the following items: (1) The
proposal; (2) any statement in support
thereof as received from the proponent;
(3) a statement of the reasons why the
management deems such omission to be
proper in the particular case; and (4)
where such reasons are based on matters
of law, a supporting opinion of counsel.
The management shall at the same time,
if it has not already done so, notify the
proponent of its intention to omit the
proposal from its proxy statement and
form of proxy and shall forward to him
a copy of the statement of reasons why
the management deems the omission of
the proposal to be proper and a copy of
such supporting opinion of counsel.
(Secs, 14(w), 23(a), 48 Stat. 895, 001; sec.
203(a), 49 Stat. T04; sec. 8, 49 Stat. 1379 -
sec, 5, 78 Stat. 569, §70; sec. 18, 89 Stat, 133
(16 US.C. 78n(a), T8wi(a)): secs. 12(e),
20(a), 49 Stat. 823, 833 (15 U.8.C. 79i(e),
T9t(a)); secs. 20(a), 38(a), 54 Stat. 822, 841
(15 U.S.C. 80a-20(a), 80a-37(a)).)

By the Commission.

" GEORGE A, PITZSIMMONS,
= Secretary.

NovEMBER 22, 1976.
[FR Doc.76-35557 Filed 12-2-76;8:45 am]
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Title 19—Customs Duties
CHAPTER I—UNITED STATES CUSTOMS
SERVICE

[T.D. 76-329]

PART 111—CUSTOMHOUSE BROKERS
License Examination
On June 21, 19786, a notice of proposed

rulemaking was published in the FEDERAL
REGISTER (41 FR 24889), which proposed

to amend paragraph (b) of §111.13 of
the Customs Regulations (19 CFR 111.13
(b)) to provide that the customhouse
broker’'s license examination will be given
at each district office on the first Monday
in April and October of each year.

Section 111.13(b) presently provides
that the customhouse broker's license
examination will be given at each district
office on the first Monday in February,
June, and October of each year. A review
of the statistics maintained regarding
past examinations reveals that if the ex-
aminations were given only twice a year,
all districts could easily accommodate
the expected increased number of appli-
cants at each examination and that a
cost saving to the Government would re-
sult. Moreover, the expected increase in
administration of special examinations
under § 111.13(c) of the Customs Regu-
lations (19 CFR 111.13(¢)) would be
slight.

Interested persons were given 30 days
from the date of publication of the no-
tice to submit data, views, or arguments
with respect to the proposed amendment,
No comments were received.

Accordingly, the proposed amendment
is adopted as set forth below.

* Effective date: This anmiendment shall
become effective January 3, 1977.

VERNON D, ACREE,
Commissioner of Customs.

Approved: November 24, 1976.
JERRY THOMAS,
Under Secretary of the Treasury.

The first sentence of paragraph’ (b) of
§ 111.13 is amended to read as follows:

§ 111.13  Examination of applicant for
individuaal license.

L - . - -

thb) Dale and place of examination.
Examinations will be given at each dis-
trict office on the first Monday in April
and October. * * *

- - L » -

(R.S, 261, as amended, secs. 624, 641, 46 Stat.
759, as amended (19 U.S.C. 66, 1624, 1641).)
1641).)

[FR Doc.76-35609 Filed 12-2-76;8:45 am]
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Title 21—Food and Drugs

CHAPTER |—FOOD AND DRUG ADMINIS-
TRATION, DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

SUBCHAPTER B—FOOD AND FOOD PRODUCTS

[Docket No. 76F-0440]

PART 121—FOOD ADDITIVES

Food Additives Resulting From Contact
With Containers or Equipment and Food
Additives Otherwise Affecting Food, San-
itizing Solutions

The Food and Drug Administration is
amending the food additfive regulations
to provide for the safe use of a certain
agueous solution as a sanitizing solution;
effective December 3, 1976; objections by
January 3, 1977.

A notice published in the FeprrAL
Recister of April 25, 1975 (40 FR
18208) announced that a petition (FAP
5H3037) had been filed by Vestal Labora-
tories, 4963 Manchester Ave., St. Louis,
MO 63110, proposing that § 121.2547
Sanitizing solutions (21 CFR 121.2547)
be amended to provide for the safe use
of an aqueous solution containing oriho-
phenylphenol, ortho-benzyl-para-chloro-
phenol, para-tertiaryamylphenol, so-
dium - alpha - alkyl(C,—C.) - omega-
hydroxypoly(oxyethylene) sulfate with
the poly (oxyethylene) content averaging
one mole, potassium coconut oil soap, and
isopropyl alcohol or hexylene glycol as a
sanitizing solution for food-processing
equipment and utensils,

The Commissioner of Food and Drugs,
having evaluated data in the petition
and other relevant material, is amending
the regulation as set forth below.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (Sec, 409(c) (1),
72 Stat. 1786 (21 U.S.C. 348(c) (1) )) and
under authority delegated to the Com-
missioner (21 CFR 5.1) (recodification
published in the FeperaL REGISTER of
June 15, 1976 (41 FR 24262)), Part 121 is
amended in § 121.2547 by adding new
paragraphs (b) (20) and (¢) (15) to read
as follows:

§ 121.2547 Sanitizing solutions.

(h)

(20) An aqueous solution containing
ortho-phenylphenol, orilio~-benzyl-para-
chlorophenol, para-tertiaryamylphenol,
sedium - alpha - alkyl(Cy: —~ Cy) - omega~-
hydroxypoly (oxyethylene) sulfate with
the poly(oxyethylene) content averaging
one mole, potassium salts of coconut oil
fatty acids, and isopropyl alcohol or hex-
vlene glycol.

(c) * » ®

(15) Selutions identified in paragraph
(b) (20) of this section are for single use
applications only and shall provide, when
ready to use, a level of 800 parts per
million of total active phenols consisting
of 400 parts per million ortho-phenyl-
phenol, 320 parts per million ortho-ben-
zyl-para-chlorophenol and 80 parts per
million para-tertiaryamylphenol.

L . » - .

¥ 2 e
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Any person who will be adversely af-
fected by the foregoing regulation may
at any time on or before January 3, 1977,
file with the Hearing Clerk, Food and
Drug Administration, Rm. 4-65, 5600
Fishers Lane, Rockville, MD 20852, writ-
ten objections thereto. Objections shall
show wherein the person filing will be
adversely affected by the regulation,
specify with particularity the provisions
of the regulation deemed objectionable,
and state the grounds for the objections.
If a hearing is requested, the objections
shall state the issues for the hearing,
shall be supported by grounds factually
and legally sufficient to justify the relief
sought, and shall include a detailed de-
seription and analysis of the factual in-
formation intended to be presented in
support of the objections in the event
that a hearing is held. Six copies of all
documents shall be filed and should be
identified with the Hearing Clerk docket
number found in brackets in the head-
ing of this regulation. Received objec-
tions may be seen in the above office dur-
ing working hours, Monday through
Friday,

Effective date. This regulation shall
become effective December 3, 19786.

(Sec. 409(c)(1), 72 Stat. 1786 (21 USC.
348(c) (1)).)
Dated: November 24, 1976.

JosepH P, HILE,
Associate Commissioner for
Compliance.

| FR Doc.76-35280 l?ned 12-2-76;8:45 am|

SUBSCHAPTER E—ANIMAL DRUGS, FEEDS, AND
RELATED PRODUCTS

PART 510—NEW ANIMAL DRUGS

Subpart G—Sponsors of Approved
Applications

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

Subpart B—Specific New Animal Drugs for
Use in Animal Feeds

A. L. LABORATORIES, INC.; CHANGE OF
SPONSOR

The Food and Drug Administration
approves a supplemental new animal
drug application (46-592V) filed by A. L.
Laboratories, Inc., a Subsidiary of A/S
Apothekernes Laboratorium for Special-
praeparater, 452 Hudson Terrace, Engle-
wood Cliffs, N.J. 07632, providing for the
change in sponsor from 8. B. Penick and
Co., & unit of CPC International, Inc.,
to A, L. Laboratories, Inc. In addition,
S. B. Penick and Co. has requested the
change in sponsorship. However, S. B.
Penick and Co. has been authorized by
A. L. Laboratories, Inc. to manufacture
and package the products for them.

The approval is effective December 3,
1976. This approval does not encompass
a complete review of the new animal
drug application or reaflirmation of the
underlying safety and effectiveness data.

The Commissioner of Food and Drugs
is amending Parts 510 and 568 (21 CFR
Parts 510 and 558) to reflect this ap-
proval.
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Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512¢i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
(21 CFR 5.1) (recodification published
in the FeEpEraL REGISTER of June 15, 1976
(41 FR 24262) ), Chapter I of Title 21 of
the Code of Federal Regulations is
amended as follows:

1. In Part 510, § 510.600 iz amended
in paragraph (¢) (1) by deleting the en-
try for “S. B. Penick & Co."” and adding
alphabetically a new sponsor, and para-
graph (c) (2) is amended by deleting the
entry for “000794" and adding numer-
ically a new sponsor, to read as follows:
§ 510.690 Names, addresses, and code

numbers of sponsors of approved
applications,
. . » » »

{ c ) - L 3 -

( l ) s » .

Drug
listing No.

Firm name and address:
.. os

A. L. Laboratories, Inc., A Sub-
sidiary of A/S Apothekernes
Laboratorium for Specialprae-
parater, 452 Hudson Terrace,
Englewood Cliffs, N.J. 07632___ 046573

e - » - -
{ 2 ) » » »
Drﬁg listing No.: Firm name and address
. » » . »
046573 . . .- .- A. L. Laborgtories, Inc,,
A Subsidiary of A/S
Apothekernes Labo-
ratorium for Special-
praeparater, 452 Hud-
son Terrace, Engle-
wood Cliffs, N.J.
07632,
2. Part 558 is amended as follows:
§558.58 [Amended]

a. In § 558.58 Amprolium and ethopa-

bate, the table in paragraph (e) (1) is,

amended in item (ii) in the second, third,
and-fourth entries in the column “lim-
itations'” to delete the sponsor no.
“000794" and insert in its place the num-
ber *046573."

§ 558.105 [Amended]

b. In § 558.105 Buquinolate, by amend-
ing paragraph (f) (1) (x)(b) by deleting
the sponsor no. “000794” and inserting in
its place the number “046573.”

§ 558.175

c. In § 558.175 Clopidol, by amending
paragraph (e) (1) (iii) (b) and (e) (1) (v)
(b) by deleting the sponsor no, “000794"
and inserting in its place the number
*046573."
£558.355 [Amended]

d. In § 558.355 Monensin, by amending
paragraph (f) (1) (iii) (b) by deleting the
sponsor no. “000794” and inserting in its
place the number “046573."

§558.515 [Amended]

e. In § 558.515 Robenidine hydrochlo-
ride, by amending paragraph (f) (1) (vii)
(b) by deleting the sponsor no. “000794"

[ Amended |

and inserting in its place the number
“048573."

Effective date. These amendments
shall be effective December 3, 1976,

(Sec. 512(1) , 82 Stat. 347 (21 U.S.C. 360b(1)))
Dated: November 23, 1976.

C. D. Vaxy HOUWELING,
Director,
Bureau of Velerinary Medicine.

| FR Doc.76-35423 Filed 12-2-76;8:45 am |

PART 556—TOLERANCES FOR RESIDUES
OF NEW ANIMAL DRUGS IN FOOD

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

Decoquinate

The Food and Drug Administration
approves a supplemental new animal
drug application (39-417V) filed by Hess
and Clark, Division of Rhodia, Inc., Ash-
land, OH 44805, proposing safe and ef-
fective use of a 6 percent decoquinate
premix for manufacturing a cattle feed
used as an aid in the prevention of coc-
cidiosis. The apprpval is effective Decem-
ber 3, 1976.

In addition, the Commissioner of Food
and Drugs has evaluated the data be-
fore him and concludes that a tolerance
limitation of 1 part per million (ppm)
for decoquinate in the skeletal musecle of
cattle and 2 ppm in other tissues is re-
quired to assure that edible tissues of
cattle treated with decoquinate are safe
for human consumption.

The Commissioner is amending
§§ 556.170 and 558.195 (21 CFR 556.170
and 558.195) to reflect this approval.

In accordance with § 514.11(e) (2) (ii)
(21 CFR 514.11(e) (2) (i1)) of the animal
drug regulations, a summary of the
safety and effectiveness data and in-
formation submitted to support the ap-
proval of this application is released
publicly. The summary is available for
public examination at the office of the
Hearing Clerk, Rm. 4-65, 5600 Fishers
Lane, Rockville, MD 20857, Monday
through Friday between the hours of 9
a.m. and 4 p.m., except on Federal legal
holidays.

The Commissioner has carefully con-
sidered the environmental effects of the
proposed regulation and, because the
proposed action would not significantly
affect the gality of the human environ-
ment, has concluded that an environ-
mental impact statement is not required.
Copies of the Food and Drug Administra-
tion environmental impact assessment
are on file with the Hearing Clerk, Food
and Drug Administration.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (see. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i) )) and under
authority delegated to the Commissioner
(21 CFR 5.1) (recodification published in
the FeperaL REGISTER of June 15, 1976 (41
FR 24262)), Parts 556 and 558 are
amended as follows:

1. Part 556 is amended by revising
§ 556.170 to read as follows:
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4 556.170 Becoquinate.

Tolerances are established for residues
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2. Part 558 is amended in § 558.195 by

of decoquinate in the uncooked edible 10%5:

tissues of checkens or cattle as follows:
(a) 2 parts per million in tissues other

than skeletal muscle.

(b) 1 part per million in skeletal mus-

cle.

Docoquinate Combination
in grams per ton in grams per ton

27,2 (0,003 pet). ... -

Baeltracin 10 o 50.

Chlortetracycling

3

Roxarsone 45.4
(0.005 pet.).

27.2 (0,003 pot.)... Linsomyein 2. ..

Roxarsone 11 Lo 45
(0.0012-0,005
pet.).

.

§ 558,195 Decoguinate,

> » -

complete feeds as follows:

Indieations for use

Brotler chickons;as ap ald in the
prevention. of  cowcidiosis
causod by Efmeria tenella, 1.
neealrie, F. mivali, F, acir-
vuline, F. mazima and £,
brunctti;

Broller eheckens; as an aid in the
prevention of  coccidiosis
caused by Fimerta tenclla, I
necalriz, K, wmivali, 1. acey-
vuline, I, morima, and 10,
branelti; for inereased rate of
woight gain and improved
feed efficiency.

Brofler chickens; as an aid in tho
prevention ol coccidlosis
coused by Fimeria temella, F,
wecalriz, F. acerouline, 17,
mivati, I'. maxzima, and .
franetts; for the treatmont of
chronic respiratory disease
(air ga¢ infection), prevention
of synovitis.

Broller chickens; as an uid in
the prevention of coceidiasis
vansed by Eimeria tenella, I,
necalriz; ¥, mivati, ¥, weereme
line, F. maxime, and K. bro-
sietts; growth promotion and
feed efficiency; improving pig-
mentation.

Brofler shickens; as an ﬂ:l i‘n

the pre ion o

caused by Eimeria tenella, 1.
necalriz, I, acerouline, I, maz-
ima, 1. mivati, and £, brunetii;
for Increased rate of weight
gain and improyed feed offi-
vlengey,

Brotler chickens; as an ald in the
prevention  of  ecoccidiosis
caused by Fimeria tenello, E,
necatriz, IE. acervuling, F.
mivati, I maezima, and F, bra-
netti; for increased rate’ of
waight galn and  improved
feed clficiency.

Limitations

Dy niot foed to laying cheokons. .

Do not feed to laylng cheekens;
feed as sole mation; as zine
baeitracin provided by No.
012760 in soe, 510.000(c) of this
chapter.

Do not feesd 1o laying ehickens;
inJow caleinm feed containing
0.8 pet. of caleium; not to be
fod eantinuously for more than
8 weeks; ns chlortetracycline
hydrmvhlnrtde provided by
No. 010042 in see. 510.600(0)
of this chapler,

Do not feed (o laying cliickens;
withdraw 5 d before slaughter;
as sole source of organic ar-
sonie.

Do not feed Lo laying chickens;
foed asd sole ration; as lincomy-
vin hydrochloride monohy-
drate provided by No. 000009
in sec. 510,600(c) of this chap-
L,

Do not fexd to laying chickens;
withdraw 5 d before slaughter;
28 sole source of organic ar-
sonfe; as zine bacitracin pro-
vided by No. 012769 in sec.
510,000(¢) of this chapter; as
roxarsone provided by No.
017210 in see. 510.000¢(0) of this
chapter;

(2) It is used in complete feeds or feedsupplements as follows:

Decoquinato Oombination

in grams per ton

22,1 R PAI00 e i e
ib of hody
welght per day
(0.5 mg por
kilogeam).

Indications for nse

Cattle; as an ald in the preven-
tion of coceldiogis in ruminat-
ing calves and eattle cansed
by Fimeria bovis and 72, ruraii,
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Limitations

Feed for at Jeast 28 d during
ods of voecidiosis or when
t is likely to be a hazard. Do
not feed to breeding animals
or cows producing milk for
food. Complete cattle feeds
should' be econsumed within
7 d of manufacture.

revising paragraph (g) to read as fol-

(g) Conditions of use. (1) It is used in

Bponsor

011801,
012236

013801

011801

011801

000009
011501

011801

Bpansor

011801

33002

Effective date. This amendment shall
be effective December 3, 1978,

(Sec. 612(1), 82 Stat. 347 (21 U.8.C. 360b(1)) )
Dated: November 19, 1976.
C.D. VaN HOUWELING,

Director, Bureaw oj
Veterinary Medicine.

[FR Doc.76-34959 Piled 12-2-76;8:45 am |

Title 23—Highways

CHAPTER I—FEDERAL HIGHWAY ADMIN-
ISTRATION, DEPARTMENT OF TRANS-

SUBCHAPTER G—ENGINEERING AND
TRAFFIC OPERATIONS

PART 655—TRAFFIC OPERATIONS
Highway Safely Improwvement Program;
Amendment
® Purpose. The purposes of this docu-

ment are to add the definition of “State"
and to amend a citation in 23 CFR Part
655, Subpart E, These changes are made
to conform to the Highway Safety Act of
1978 (Pub. L. 94-280). e

Chapter I of Title 23 of the Code of
Federal Regulations, Part 655, Subpart
E'is amended as follows:

1. In § 655.502 a new paragraph (d) is
added to read:

Definitions,

(d). “State” means any one of the
fifty States, the District of Columbia,
Puerto Rico, the Virgin Islands, Guam,
and American Samoa except that, for the
purpose of implementing section 203 of
the Highway Safety Act of 1973, “State”
means any one of the fifty States, the
District of Columbia and Puerto Rico.

[Amended]

2, The second sentence in § 655.507 is
amended by striking the period at the
end thereof and adding the following:
“and 203 of the Highway Safety Act of
1973, as amended.”

Effective date: November 18, 1076,

Issued on: November 23, 1976.

NORBERT T'. TIEMANK,
Federal Highway Administrator.
|FR Doc,76-85716 Plled 12-2-76;8:45 am)
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Title 24—Housing and Urban Development

CHAPTER X—FEDERAL INSURANCE AD-
MINISTRATION, DEPARTMENT OF
HOUSING AND URBAN DEVELOPMENT

SUBCHAPTER B-—NATIONAL FLOOD
INSURANCE PROGRAM
[Docket No. FI-2208)

PART 1914—COMMUNITIES ELIGIBLE
FOR THE SALE OF INSURANCE

Status of Participating Communities

The purpose of this notice is to list
those communities wherein the sale of
flood insurance is authorized under the
National Flood Insurance Program (42
U.S.C. 4001-4128), :

Insurance policies can be obtained
from any licensed property insurance
agent or broker serving the eligible
community, or from the National Flood
Insurers Association servicing company

§ 1914.6 List of eligible communities,

RULES AND REGULATIONS

for the state (addresses are published at
§ 1912.5, 24 CFR Part 1912).

The Flood Disaster Protection Act of
1973 (Pub. L. 93-234) requires the pur-
chase of flood insurance as a condition of
recelving any form of Federal or fed-
erally related financial assistance for
acquisition or construction purposes in a
flood plain area having special hazards
within any community identified for at
least one year by the Secretary of Hous-
ing and Urban Development. The re-
quirement applies to all identified special
flood hazard areas within the United
States, and no such financial assistance
can legally be provided for acquisition
or construction except as authorized by
section 202(b) of the Act, as amended,
unless the community has enfered the
program. Accordingly, for communities
listed under this Part no such restriction
exists, although insurance, if required,
must be purchased.

‘The Federal Insurance Administrator
finds that delayed effective dates woulq
be contrary to the public interest, The
Administrator also finds that notice and
public procedure under 5 US.C. 553(h)
are impracticable and unnecessary.

Section 1914.6 of Part 1914 of Sub-
chapter B of Chapter X of Title 24 of the
Code of FPederal Regulations is amended
by adding in alphabetical sequence new
entries to the table. In each entry, =
complete chironology of effective dates
appears for each listed community, The
date that appears in the fourth column
of the table is provided in order to desig-
nate the effective date of the authoriza-
tion of the sale of flood insurance in the
area under the emergency or the regu-
lar flood insurance program. These dates
serve notice only for the purposes of
granting relief, and not for the applica-
tion of sanctions, within the meaning of
5 U.S.C. § 551, The entry reads as follows:

State County

Effoctive date of authorization of sale of flood Hazard area Oommunny
insurance fof arpa No,

identified

Nuw llunu»luro.I.. -

North Caralina.

Oklnhoma, ... ... ....... Jackson. ...

Indisna... . Porter.....

BuenaVista.____.____ . Newell, cityol. ... ..coceen....
Carroll. Wakefield, town of

venssenea= Unincorporated areas. .
. - Bilair, city of.
-~

- Ogden Dunes, town of. .

Kiron, city of

. Clay.
r'mshur;

- Dakv; iew village of.
llarl<horno. city of.

New Jorsey .. ..ooeee ORION__ Linden, city of.

Vermont Washington

Kansas, oS w e

New Hampshire. ...

NownYork Jeff
0

b .
- [RSESIE

North Carolina. ...,

e S
Soutlh Caroli

FIRide: e —iact s

Minmesola -

Washington Park, town of...............

. Sebring, village of
Unincorporated areas. ..

. Oas, cityof. .
e AVOD, cityof ..

i&uddlcsex town of

. Gl Park village of.
Grove, town of..........

- Morrisville, village of.
Sterling, town of

.e-w- Mar, 10, 1972, emergency; Dec. 6, 1976, regular.., Ju'x)u. 28, 1074

-we. Sopt. 20, 1072, omergeney; Nov. 22, 1076, regu-
= Nov. m, 1976, amergenoy < oo oo eeen 9

July 26,1074
June 25,1976

v.es May 31,1974
Nov. 81974
Iuly 16, lﬂ'lG

. Aug,
- Tuly 16, W"B
June 28, 1974

--.. Sapt, 12,1075
weew dan, 17,1975

e = July 26,10 360126A

July

Fob 9, 1073 ITR68A
300371
450160

1201448
20, 19076

Nov 26, 1976, emerganoy. ..

New Y St Lawrenco Stockbolm, town of

Mott, city of ...

. Alexandria, village of.
- Manitou, town of. ...
. Stigler, city of.

Ohlo. <o :
Oklahoma.
Da.

Lancaster, township of

Lycoming
Calumet

Portey, township of
Unincorporated areas

Mar, 9, 1978, emergency; Jan, 14, 1077, rcgulnr... Mn)
Nov. 26, 1076, SMETEONCY

May 31,1974
- Apr. 91676
-. June 25,1976
Fept. 61074
May 7,1976

3, 1074 4200508

(National Flood Insurance Act of 1968 (title XIII of the Houslng

Urban Development Act of 1968; effective Jan, 28, 1969 (33 FR 17804,

Nov, 28, 1968), as amended (42 U.S.C. 4001-4128); and Secretary's delegation of suthority to Federal Insurance Administrator (34 FR
2680, Feb. 27, 1069) as amended 390 FR 2787, Jan. 24, 1874.) .

Issued: November 18, 1976.

FEDERAL REGISTER,

[FR Doc.T6-35465 Fllod 12-2-76;8:45 am]

J. RoBErT HUNTER,
Federal Insurance Administrator.
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Title 28—Judicia® Administration
CHAPTER I—DEPARTMENT OF JUSTICE
[TAX DIVISION DIRECTIVE No, 28]

PART O—ORGANIZATION OF THE
DEPARTMENT OF JUSTICE

Appendix to Subpart Y—Redelegations of
Authority To Compromise and Close
Civil Claims

REDELEGATION OF AUTHORITY T0 CoM-
PROMISE, SETTLE, AND CLOSE CLAIMS

By virtue of the authority vested in me
by Part O of Title 28 of the Code of Fed-
eral Regulations, particularly §§0.70,
0.160, 0.162, 0.164, 0.166, and 0.168, it is
ordered as follows:

Section 1. The Chiefs of the Civil Trial
gections, the Court of Claims Section,
and the Appellate Section are authorized
to reject offers in compromise, regardless
of amount, without reference to the Re-
view Section, provided that such action is
not opposed by the agency or agencies
involved.

Section 2, Subject to the conditions and
limitations set forth in Section 6 hereof,
the Chiefs of the Civil Trial Sections and
Courts of Claims Section are authorized
to accept offers in compromise in all cases
in which the amount of the Govern-
ment’s concession, exclusive of statutory
interest, does not exceed $35,000, provided
that such action is not opposed by the
agency or agencies involved. i

Section 3. Subject to the conditions and
limitations set forth in Seection 6 hereof,
the Chief of the Review Section shall
have authority to:

(A) accept offers in compromise in all
cases in which the amount of the Gov-
ernment’s concession, exclusive of statu-
tory interest, does not exceed $75,000,

(B) approve administrative settle-
ments not exceeding- $75,000.

(C) approve concessions (other than
by compromise) of civil claims asserted
by the Government in all ecases in which
the gross amount of the original claim
does not exceed $75,000, and

(D) reject offers in compromise, or
disapprove administrative settlements or
concessions, regardless of amount,

provided that the action is not opposed
by the agency or agencies involved or the
chief of the section to which the case is
assigned.

Section 4. Subject to the conditions
and limitations set forth in Section 6
hereof, the Director, Civil Litigation,
shall have authority to;

(A) accept offers in compromise in all
cases in which the amount of the Gov-
ernment’s concession, exclusive of statu-
tory interest, does not exceed $250,000,

(B) approve administrative settie-
ments not exceeding $250,000,

(C) approve concessions (other than
by compromise) of civil claims asserted
by the Government in all cases in which
the gross amount of the original claim
does not exceed $250,000, and

(D) reject offers in compromise, or
disapprove administrative settlements or
concessions, regardless of amount,

RULES AND REGULATIONS

provided that the action is not opposed
by the agency or agencies involved, the
Chief of the Review Section, or the chief
of the section to which the case is as-
signed, and provided further that the
limiting amount in (A) and (B) shall be
$200,000 if the case is subject to refer-
ence to the Joint Committee on Taxa-
tion.

Section 5. Subject to the conditions
and limitations set forth in Section 6
hereof, the Deputy Assistant Attorneys
General each shall have authority to:

(A) accept offers in compromise in all
cases in which the amount of the Gov-
ernment’s concession, exclusive of statu-
tory interest, does not exceed $250,000,

(B) approve administrative settle-
ments not exceeding $250,000,

(C) approve concessions (other than
by compromise) of civil claims asserted
by the Government in all cases in which
the gross amount of the original claim
does not exceed $250,000, and

(D) reject offers in compromise, or
disapprove administrative settlements or
concessions, regardless of amount,

provided that the limiting amount of
(A), (B), and (C) shall be $100,000 if
the proposed disposition of the claim is
opposed by the agency or agencies in-
yolved, and provideéd further that the
limiting amount of (A) and (B) shall be
$200,000 if the case is subject to refer-
ence to the Joint Committee on Taxation.

Section 6. The authority redelegated
herein shall be subject to the following
conditions and limitations:

(A) When, for any reason, the com-
promise or administrative settlement or
concession of a particular claim, as a
practical matter, will control or adversely
influence the disposition of other claims
fotaling more than the respective
amounts. designated in Sections 2, 3, 4,
and 5, the case shall be forwarded for
review at the appropriate level.

(B) When, because of the importance

of a question of law or policy presented,
the position taken by the agency or
agencies or by the United States Attor-
ney involved, or any other considerations,
the person otherwise authorized herein
to take final action is of the opinion that
the proposed disposition should be re-
viewed at a higher level, he shall forward
the case for such review.
. (C) Nothing in this Directive shall be
construed as altering any provision of
Subpart Y of Part 0 of Title 28 of the
Code of Federal Regulations requiring
the submission of certain cases to the
Attorney General, the Deputy Attorney
General, or the Solicitor General,

(D) Authority to approve recommen-
dations that fhe Government coniess er-
ror, or make administrative settlements,
in cases on appeal, is excepted from the
foregoing redelegations.

(E) The Assistant Attorney General,
at any time, may withdraw any author-
ity delegated by this Directive as it re-
lates to any particular case or category
of cases, or to any part thereof.

/
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Section 7. This Directive supersedes
Tax Division Directive No. 27, approved
May 31, 1976.

Section 8. This Directive shall become
effective December 3, 1976,

ScorT P. CRAMPTON,
Assistant Attorney General

Approved: November 22, 1976.

HaroLy R, TYLER, I,
Deputy Attorney General.

[FR D0ec.76-35713 Filed 12-2-76:8:45 am |

[Tax Division Diguv\e No. 201

PART 0—ORGANIZATION OF THE
DEPARTMENT OF JUSTICE -

Appendix to Subpart Y—Rede!egations of
Authority To Compromise and Close
Civil Claims

Tax DIvision

REDELEGATION OF AUTHORITY TO RELEASE
RIGHTS OF REDEMPTION IN CERTAIN CASES

By virtue of the authority vested in me
by Part O of Title 28 of the Code of
Federal Regulations, particularly §8 0.70.
0.160, 0.162, 0.164, 0.166, and 0.168, it is
hereby ordered as follows:

Sec. 1. The U.8. Attorney for each dis-
trict in which is located real property.
which is subject to a right of redemption
of the United States in respect of Federal
tax liens, arising under section 2410(¢)
of title 28 of the United States Code, or
under State law when the United States
has been joined as a party to a suit, is
authorized to release the right of re-
demption, subject to the following limita-
tions and conditions—

(1) This redelegation of authority re-
lates only to real property on which is
located only one single-family residence,
and to all other real property having a
fair market value not exceeding $40,000.
That limitation as to value or use shall
not apply in those cases in which the
release is requested by the Veterans Ad-
ministration or any cther Federal agency.

(2) The consideration paid for the
release must be equal to the value of the
right of redemption, or fifty dollars
($50), whichever is greater. However, no
consideration shall be required for re-
leases issued to the Veterans Administra-
tion or any other Federal agency.

(3) The following described documents
must be placed in the U.S. Attorney's
file in each case in which a release is
issued—

(A) The favorable recommendation of
the appropriate Regional Counsel of the
Internal Revenue Service.

(B) Appraisals by two disinterested
and well-qualified persons, In those cases
in which the applicant is a Federal
agency, the appraisal of that agency may
be substituted for the two appraisals
generally required.

(C) Such other information and
documents as the Tax Division may
prescribe.

Sec. 2. This Directive supersedes Tax
Division Memo. No. 391, approved Octo-
ber 7, 1964.
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' Sec. 3. This Directive shall become
effective 22nd November, 1976,
Scort P, CRAMPTON,
Assistant Atiorney General,
Tax Division,
Approved:

Harorp R. T'yrLER, Jr.,
Deputy Attorney General.

| FR Doc.76-35714 Filed 12-2-76;8:45 am]

Title 7—Agriculture

CHAPTER VII—AGRICULTURAL STABILI-
ZATION AND CONSERVATION SERVICE
(AGRICULTURAL ADJUSTMENT), DE-
PARTMENT OF AGRICULTURE

SUBCHAPTER B—FARM MARKETING QUOTAS
AND ACREAGE ALLOTMENTS

{Amdt. 3] '
PART 722—COTTON

Subpart—Base Acreage Allotments for
1974 and Succeeding Crops of Upland
Cotton

This amendment is issued pursuant to
the Agricultural Adjustment Act of 1938,
as amended by the Agricultural Act of
1970 and the Agriculture and Consumer
Protection Act of 1973 (Pub. L. 91-524,
Pub, L. 93-86, 84 Stat. 1358, 87 Stat.
221). The purposes of this amendment
are as follows:

1. To provide that the State ASC
Committee shall set and publicize the
dates for transfer, release and reappor-
tionment.

2. To provide that a late-filed release
and request for reapportioned acreage
may be accepted if the State ASC Com-
mittee determines that the producer was
prevented from filing for reasons beyond
his control.

Since farmers and local State and
County ASC committees need to know
the provisions of the program for the
1977 crop as soon as possible, it is here-
by found that compliance with the no-
tice, public procedure, and 30-day effec-
tive date requirements of 5 US.C. 553
is unnecessary and contrary to the pub-
lic interest. Accordingly, this amend-
ment shall become effective December 3,
1976.

The regulations governing Base Acre-
age Allotments for 1974 and Succeeding
Crops of Upland Cotton, (39 FR 27305,
40 FR 28601 and 41 ¥R 31808), are here-
by amended as follows:

1. Paragraph (g) of §722408 is re-
vised to read as follows:

§ 722,408 Release and reapportionment
of rotton base acreage allotment.
- - - * .

(g) Closing dates. The State Commit-
tee shall establish and publicize the clos-
ing dates for the entire State or for areas
consisting of one or more counties in the
State taking into consideration the nor-
mal planting dates for the States. The
State committee may authorize either &
late-filed release or s reguest for reap-
portionment upon 2 finding that the
producer was prevented from filing for
reasons beyond his control.

RULES AND REGULATIONS

(Secs: 301, 344a, 350, 375, 52 Stai. 88, as
amended, 79 Stat. 1197, as amended, 70 Stat.
1193; as amended, 52 Stat. 66, as amended
(7 U.S.C. 1301, 1344Db, 1350, 1375) .}

Effective date: December 3, 1976.

Signed at Washington, D.C., on: No-
vember 22, 1976,

KEXNETH E. FRICK,
Administrator, Agricultural Sta-
bilization and Conservation
Service,

[FR Do¢.76-35475 Flled 12-2-76:8:45 am]

PART 722—COTTON

1977 Crop of Extra Long Staple Cotton;
Acreage Allotments and Marketing Quotas

STATE RESERVES AND COUNTY ALLOTMENTS

The regulation at 7 CFR 722.562 is is-
sued pursuant to the Agriculfural Ad-
justment Act of 1938, as amended (52
Stat. 31, as amended; 7 U.S.C. 1281 et
seq.) (referred to as the “Act”), with
respect to the 1977 crop of extra long
staple cotton (referred to as “ELS cot-
ton”). The purpose of this section is to
establish State reserves, allocate the
State reserves to counties and officiaily
establish county allotments, Determina-
tions with respect to 1977 State reserves
and allocation of State reserves to coun-
ties were made initially by the respective
State committees and are hereby ap-
proved and made effective by the Ad-
ministrator, ASCS, pursuant to delegated
authority (35 FR 19798, 36 FR 6907, 37
FR 624, 3845, 22008, 40 FR 18815).

Notice that the Secretary was prepar-
ing to establish 1977 State and county al-
lotments was published in the FEDERAL
REGISTER on July 30, 1976 (41 FR 31848)
in accordance with 5§ U.S.C. 553. No com-
ments or recommendations were received
concerning this determination.

In order that farmers may be informed
as soon as possible of 1977 farm allot-
ments so that they may make plans ac-
cordingly, it is essential that this section
be made effective as soon as possible. Ac-
cordingly, it is hereby found and deter-
mined that compliance with the 30-day
effective date requirement of 5 U.S.C. 553
is impracticable and contrary to the pub-
lic Interest, and this document shall be
effective upon filing with the Director,
Office of the Federal Register. The ma-
terial previously appearing In this section
as “Subpart—1976 Crop of Extra Long
Staple Cotton; Acreage Allotments and
Marketing Quotas” remain in full force
and effect as to the crop to which it
was applicable.

7 CFR 722.562 and the title to the sub-
part are amended to read as follows:
Subpart—1977 Crop of Extra Long Staple

Cotton; Acreage Allotments and Market-
ing Quota

§722.562 State reserves and county al-
lotments for the 1977 crop of extea
long staple cotton.

(a) State reserves. The State reserves
for each State shall be established and

allocated among uses for the 1977 crop
of extra long staple cotton pursuant to
§722,508. It is hereby determined that
no State reserve is required for abnormal
conditions, inequities and hardships or
small farms. The amount of the State
reserve held in each State and the
amount of allotment i the State produc-
tivity pool resulting from productivity
adjustments under § 722.529 (¢) and (d)
is available for inspection at each State
ASCS office,

(h) County allotments. County allot-
ments are established for the 1977 crop
of extra long staple cotton in accordance
with § 722.509. The amount of the Staie
allotment apportioned to counties is
available for inspection at the respective
State and county ASCS offices.

(Secs. 344, 347, 375, 63 Stat. 670, az amended
675, as amended, 52 Stat. 66, as amended (7
U.S.C. 1344, 1347, 1375).)

Effective date: These amendments be-
come effective on November 30, 1976.

Signed at Washington, D.C., on No-
vember 30, 1976.

KenNETH E. FRICK,
Administrator, Agricultural
Stabilization and Conserva-
tion Service.

|FR Doc.76-35683 Filed 11-30-76;4:13 pm]

PART 729—PEANUTS

1977 Crop of Peanuts: Acreage Allotments
and Marketing Quotas

Basis and purpose. The provisions of
§§ 729.100 to 729.103 are Issued pursuant
to the Agricultural Adjustment Act of
1938, as amended (52 Stat. 31, as
amended; 7 U.S.C. 1281 et seq.) with re-
spect to the 1977 crop of peanuis, The
purposes of §§ 728.100 to 729.103 are fo
proclaim a national marketing quota, es-
tablish the national acreage allotment
and apportion such allotment to the
States for the 1977 crop of peanuts in
accordance with section 358 of the act
(T U.S.C. 1358). The findings and deter-
minations made with respect to these
matters are based on the latest avallable
statistics of the Federal Government.

Notice that the Secretary was prepar-
ing to determine the acreage allotments
and marketing quota for the 1977 crop of
peanufs was published in the Feperar
RecrsTer on November 9, 1976 (41 FR
49492) . No submissions were received in
response to such notice. €

In order thatl peanut farmers may be
notified as soon as possible of farm allot-
ments for the 1977 crop of peanuts, it is
essential that $§729.100 to 729.103 be
made effective as soon as possible. Ac-
cordingly, it is hereby found and deter-
mined that compliance with the 30-day
effective date requirement of 5 U.S.C. 553
is impracticable and contrary to the pub-~
e interest and §§ 729.100 to 729.103 shall
ba effective November 30, 1976. The
material previously appearing in this
subpart in §§ 729.100 to 729.103 remains
in full force and effect as to the crops to

which it was applicable,
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Accordingly, the regulations in 7 CFR
729,100 to 729.103 are revised as follows:

Sec.

720100 Proclamation of national marketing

quota for the 1977 crop of pea~
nuts.

Natlonal acreage allotment for the
1977 crop of peanuts.

720.102 Reserved.

720.103 Apportionment to States.
Avrsoriry: Secs. 301, 358, 375, 62 Stat. 88,

as amended, 55 Stat. 88, as amended, 52 Stat.

66, as amended (7 U.S.0. 1301, 1358, 1375).

£ 729.100 Proclamation of national mar-
keling quota for the 1977 erop of
peanuts,

(a) Statutory requirements. Section
358(a) of the Agricultural Adjustment
Act of 1938, as amended, provides that
hetween July 1 and December 1 of each
calendar year the Secretary shall pro-
claim & national marketing quota for the
crop of peanuts to be produced in the
next succeeding calendar year. The quota
for such crop shall be the quantity of
peanuts which will make available for
marketing a supply equal to the average
quantity of peanuts harvested for nuts
during the immediately preceding 5
vears, adjusted for current trends and
prospective demand conditions. The min~
imum quota shall be a quantity of pea-
nuts sufficient to provide a national acre-
age allotment of not less than 1,610,000
acres.

(b) Findings and delerminaiions. The
following findings and determinations
under section 358(a) of the act are here-
by made:

(1) Average quantity of peanuts har-
vested for nuts during the 5 year period
1971-1975, adjusted for current trends
and prospective demand conditions—1,-
728,000 tons;

(2) Normal yield per acre of peanuts
for the United States on the basis of the
average yield per acre of peanufs in the
5 year period 1971-1975, adjusted for
trends in yields and abnormal conditions
of production affecting yields—2,570
pounds;

(3) Conversion of the quantity of pea-
nuts determined under (1) of this para-
graph into acres on the basis of the nor-
mal yield amounts to 1,344,747 acres;

(4) Conversion of the minimum na-
tional acreage allotment of 1,610,000
acres into tons of quota on the basis of
the normal yield—2,068,850 tons.

(¢) National marketing quota. The na-
tional marketing quota for the 1877 crop
of peanuts is hereby proclaimed to be
2,068,850 tons on the basis of the mini-

729.101

mum national acreage allotment deter-.

mined under paragraph (b)(4) of this
section since such amount of quota would
not be obtained by the smaller amount
determined under paragraph (b) (3) of
this section.

§ 729.101 National acreage allotment
for the 1977 erop of peanuts.

The national acreage allotment for the
1877 crop of peanuts based on the nation-
al marketing quota under § 729.100(¢) is
hereby established at 1,610,000 acres.

RULES AND REGULATIONS

§ 729102 [Reserved]
§ 729.103 Apportionment to States.

The national acreage allotment for the
1977 crop of peanuts of 1,610,000 acres is
hereby apportioned to the States on the
basis of their share of the national acre-
age allotment for 1976 as provided under
section 358(c) (1) of the act:

State State acreage allotment
AR e L RS Rt 216, 641
I U T R SRS SRS R el s 761
L e PR S AR R S, 4,238
California 230
2 SRS AR LR 55, 672
Georgia . 529, 884
)TN T PN S At 1,945
Mississippl 7,492
YT R S ST 0 O 247
New Mexico. 5, 187
North Carolinf. . .ccacacacaaoo 167, 879
OKIBhOMA oo oo cciccaamaacaca 138,290
South Caroling_ . e 13,891
Ten e 3, 6562
Texas ... 358, 063
ATy s P SR e 104, 828

L RS e gl | Ml 1, 610, 000

Effective date: November 30, 1976.

Signed at Washington, D.C. on: No-
vember 30, 1976,
KENNETH E. FRICK,
Administrator, Agricultural Sta-
bilization and Conservation
Service.

[FR Doc.76-35684 Filed 11-30-76;4:13 pm]

CHAPTER IX—AGRICULTURAL MARKET-
ING SERVICE (MARKETING AGREE-
MENTS AND ORDERS; FRUITS, VEGE-
TABLES, NUTS), DEPARTMENT OF
AGRICULTURE

[Orange Reg. 75, Amdt. 3]

PART 905—ORANGES, GRAPEFRUIT, TAN-
GERINES, AND TANGELOS GROWN IN
FLORIDA

Minimum Grade Regulation

This amendment of Orange Regulation
75 (§ 905.564; 41 FR 42177, 49474, 51029)
is issued pursuant to the marketing
agreement, as amended, and Order No.
905, as amended (7 CFR Part 905). Ef-
fective December 6, 1976, the amendment
requires fresh shipments of Early and
Midseason oranges (oranges other than
Navel oranges, Temple oranges, Murcott
Honey oranges, and Valencia, Lue Gim
Gong, and similar late maturing oranges
of the Valencia type), grown in the pro-
duction area in Florida, to grade at least
U.S. No. 1, except that such oranges
must meet the higher external quality re-
quirements prescribed by the Florida No.
1 Grade. The current minimum grade
requirement for such oranges is U.S. No.
1. The specified minimum grade require-
ment for fresh shipments of such cranges
is necessary to satisfy current and pro-
spective demand for such fruit and main-
tain orderly marketing conditions.

Findings. (1) Pursuant to the market-
ing agreement, as amended, and Order
No. 905, as amended (7 CFR Part 905),
regulating the handling of oranges,
grapefruit, tangerines, and tangelos
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grown in Florida, effective under the ap~
plicable provisions of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), and upon
the basis of the recommendations of the
committees established under the afore-
said amended marketing agreement and
order, and upon other available informa-
tion, it is hereby found that the regula-
tion of shipments of oranges, as herein-
after provided, will tend to effectuate the
declared policy of the act.

(2) The amendment reflects the De-
partment’s appraisal of the current and
prospective demand for Early and Mid-
season oranges by fresh domestic and
export market outlets. It is designed to
provide ample supplies of oranges of the
more desirable grades in the interest of
growers and consumers. The action is de-
signed to prevent shipment of lower qua-
lity fruit, which tends to weaken the
market for such fruit, when more than
ample quantities of the more desiraple
grades are available to serve consumers’
needs. The amendment reflects the good
external appearance of the fruit at the
present stage of maturity. This amend-
ment is consistent with the objectives of
the act of promoting orderly marketing
and protecting the interest of consnim-
ers.

(3) It is hereby further found that it is
impracticable, unnecessary, and contrary
to the public interest to give preliminary
notice, engage in public rulemaking pro-
cedure, and postpone the effective date
of this amendment until 30 days after
publication thereof in the FEpERAL REG-
ISTER (5 U.S.C. 553) in that the time
intervening between the date when ix-
formation upon which this amendmert,
is based became available and the time
when this amendment must become ef-
fective in order to effectuate the declared
policy of the act is insufficient; a reason-
able time is permitted, under the circum-
stances, for preparation for such effec-
tive time; and good cause exists for
making the provisions hereof effective as
hereinafter set forth. Domestic and ex-
port shipments of oranges, grown in the
production area, are presently subject to
regulation by grades and sizes, pursuant
to the amended marketing agreement
and order; the recommendation and
supporting information for regulation
during the period specified herein wes
promptly submitted to the Department
after open meetings of the committees
on November 23, 1976, such meetings
were held to consider recommendations
for regulation, after giving due notice
of such meetings, and interested persors
were afforded an opportunity to submit
their views at these meetings; the pro-
visions of this amendment, including the
effective time hereof, are identical with
the aforesaid recommendations of the
committees, and information concerning
such provisions and effective time has
been disseminated among handlers of
such fruits; if is necessary to make this
amendment effective on December 6,
1976, to preclude the shipment of lower
quality oranges, as hereinafter set forth,
and to otherwise effectuate the declared
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policy of the act; and compliance with
this amendment will not require any
special preparation on the part of the
persons subject thereto which cannot be
completed by the effective time hereof.

Order. In §905.564 (Orange Regula-
tion 75; 41 FR 42177, 49474, 51029) the
provisions of paragraphs (a) (1), (b) (1),
and (c) are amended to read as follows:

§ 905.561

Orange Regulation 75.
(a)
(1) Any oranges, except Navel oranges,

Temple oranges, Murcott Honey oranges,

and Valencia, Lue Gim Gong and similar

late maturing oranges of the Valencia
type, grown in the production area,

which do not grade at least U.S. No. 1:

Provided, That such oranges shall meet

the minimum external quality require-

ments prescribed by the Florida No. 1

Grade for oranges;

" » * » »

(bh)

(1) Any oranges, except Navel oranges,
Temple oranges, Murcott Honey oranges,
and Valencia, Lue Gim Gong and similar
late maturing oranges of the Valencia
type, grown in the production area,
which do not grade at least U.S. No. 1:
Provided, That such oranges shall meet
the minimum external quality require-
ments prescribed by the Florida No. 1
Grade for oranges,

- » * » »

Sal 8

(¢) Terms used in the amended mar-
keting agreement and order shall, when
used herein, have the same meaning as
is given to the respective term in said
amended marketing agreement and

order; Florida No. 1 grade, as used here-
in, shall have the same meaning as pro-
vided in Chapter 20-35 of the Regula-
tions of the Florida Department of Cit-
rus, all other terms relating to grade and
diameter, as used herein, shall have the
same meaning as is given to the respec-
tive term in the revised United States
Standards for Grades of Florida Oranges
and Tangelos (7 CFR 51.1140-51.1180)
or the revised United States Standards
for Grades of Florida Tangerines (7 CFR
51.1810-51.1835).
(d) . =

(Secs. 1-19, 48 Stat. 31, as amended (7 US.C.
601-674).)

Dated, November 30, 1976, to become
effective December 6, 1976,

CHARLES R. BRADER,
Deputy Director, Fruit and
Vegetadble Division, Agricul-
tural Marketing Service.

[FR Doc.76-35607 Filed 12-2-76;8:45 am|

|Lemon Reg. 69}

PART 910—LEMONS GROWN IN
CALIFORNIA AND ARIZONA

Limitation of Handling

This regulation fixes the quantity of
California-Arizona lemons that may be
shipped to fresh market during the
weekly regulation period Dec. 5-11, 1976.
It is issued pursuant to the Agricultural
Marketing Agreement Act of 1937, as

RULES AND REGULATIONS

amended, and Marketing Order No. 910.
The quantity of lemons so fixed was ar-
rived at after consideration of the total
available supply of lemons, the quantity
of lemons currently available for market,
the fresh market demand for lemons,
lemon prices, and the relationship of
season average returns to the parity
price for lemons.

§ 910.369 Lemon Regulation 69.

(a) Findings. (1) Pursuant to the
marketing agreement, as amended, and
Order No. 910, as amended (7 CFR Part
910), regulating the handling of lemons
grown in California and Arizona, effec-~
tive under the applicable provisions of
the Agricultural Marketing Agreement
Act of 1937, as amended (7 US.C. 601-
674), and upon the basis of the recom-
mendations and information submitted
by the Lemon Administrative Committee,
established under the said amended
marketing agreement and order, and
upon other available information, it is
hereby found that the limitation of han-
dling of such lemons, as hereinafter pro-
vided, will tend to effectuate the declared
policy of the act.

(2) The need for this regulation to
limit the quantity of lemons that may be
marketed during the ensuing week stems
from the production and marketing situ-
ation confronting the lemon industry.

(i) The committee has submitted its
recommendation with respect to the
quantity of lemons it deems advisable to
be handled during the ensuing week.
Such recommendation resulted from
consideration of the factors enumerated
in the order. The committee further re-
ports the demand for lemons is good this
week. Average f.0.b. price was $4.83 per
carton the week ended November 27,
1976, compared to $4.86 per carton the
previous week. Track and rolling sup-
plies at 115 cars were up 25 carlots from
last week.

(ii) Having considered the recom-
mendation and information submitted by
the committee, and other available in-
formation, the Secretary finds that the
quantity of lemons which may be han-
dled should be fixed as hereinafter set
forth.

(3) It is hereby further found that it
is impracticable and contrary to the pub-
lic interest to give preliminary notice,
engage in public rule-making procedure,
and postpone the effective date of this
regulation until 30 days after publica-
tion hereof in the FepERAL REGISTER (5
U.S.C. 553) because the time intervening
between the date when information upon
which this regulation is based became
available and the time when this regu-
lation must become effective in order to
effectuate the declared policy of the act
is insufficient, and a reasonable time is
permitted, under the circumstances, for
preparation for such effective time; and
good cause exists for making the provi-
sions hereof effective as hereinafter set
forth. The committee held an open meet-
ing during the current week, after giving
due notice thereof, to consider supply
and market conditions for lemons and
the need for regulation: interested per-

sons were afforded an opportunity to
submit information and views at this
meeting; the recommendation and sup-
porting information for regulation dur-
ing the period specified herein were
promptly submitted to the Departmeni
after such meeting was held; the provi-
sions of this regulation, including its ef-
fective time, are identical with the afore-
said recommendation of the committee.
and information concerning such provi-
sions and effective time has been dis-
seminated among handlers of such
lemons; it is necessary, in order to effec-
tuate the declared policy of the act, tn
make this regulation effective during the
period herein specified; and compliance
with this regulation will not require any
special preparation on the part of per-
sons subject hereto which cannot be
completed on or before the effective date
hereof. Such committee meeting was
held on November 30, 1976.

(b) Order. (1) The guantity of lemons
grown in California and Arizona which
may be handled during the period De-
cember 5, 1976, through December 11
1976, is hereby fixed at 225,000 cartons,

(2) As used in this section, “handled”
and “carton(s)’ have the same meaning
as when used in the said amended mar-
keting agreement and order.

(Secs. 1-19, 48 Stat. 31, as amended (7 USC
601-874).)

Dated: December 2, 1976.

CHARLES R. BRADER,
Deputy Director, Fruit and Veg-
etable Division, Agricultural
Marketing Service.

[FR D0c.76-35854 Filed 12-2-76;11:26 am|

PART 945—IRISH POTATOES GROWN IN
CERTAIN DESIGNATED COUNTIES IN
IDAHO  AND MALHEUR COUNTY,
OREGON

Expenses and Rate of Assessment

This document authorizes the Idaho-
Eastern Oregon Potato Committee to
spend $52,833.35 for its operations during
the fiscal period ending May 31, 1977,
and to collect $0.0026 per hundredweight
on assessable potatoes handled by first
handlers to defray such expenses.

The committee is the administrative
agency established under Marketing
Agreement No. 98 and Order No. 945,
both as amended (7 CFR Part 945),
regulating the handling of Irish potatoes
grown in Idaho and Malheur County,
Oregon. This program is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601 et
seq.) .

Notice was published in the Novem-
ber 12 FepeErAL REGISTER (41 FR 49992)
regarding the proposals. It afforded in-
terested persons an opportunity to file
written comments not later than Novem-
ber 29, 1976. None was filed.

After consideration of all relevant
matters, including the proposals in the
notice, it is found that the following ex-
penses and rate of assessment shall be
approved.
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It is further found that good cause
exists for not postponing the effective
date of this section until 30 days aiter
publication in the FEDERAL REGISTER (D
U.S.C. 553) because this part requires
that the rate of assessment for a partic-
ular fiseal period shall apply to all asses-
sahle potatoes from the beginning of
such period.

The regulation follows:
< 945.229 Expenses and rate of assess-
) ment.

(a) The reasonable expenses that are
likely to be incurred during the fiscal
period ending May 31, 1977, by the Idaho-
rastern Oregon Potato Committee for
its maintenance and functioning and for
such other purposes as the Secrefary de-
termines to be approprigte will amount
to $52,833.35.

(b) The rate of assessment to be paid
by each handler in accordance with this
part shall be $0.0026 per hundredweight,
or equivalent quantily, of assessable
potatoes handled by him as the first
handler during the fiscal period.

(¢c) Unexpended income in excess of
expenses for the fiscal period may be
carried over as a reserve to the extent
authorized in § 945.44(b).

(d) Terms used in this section shall
have the same meaning as when used
in the marketing agreement and this
part.

(Secs. 1-19, 48 Stat. 31, as amended (7 US.C,
601-574).)
Dated: November 30, 1976.
CHARLES R. BRADER,
Deputy Director, Fruit and Veg-
etable Division, Agricultural
Marketing Service,

|FR Doc.76-35698 Filed 12-2-76;8:45 am|

CHAPTER XVill—FARMERS HOME AD-
MINISTRATION, = DEPARTMENT OF
AGRICULTURE

SUBCHAPTER B—LOANS AND GRANTS
PRIMARILY FOR REAL ESTATE PURFOSES

[FmHA Instruction 444.1]

PART 1822—RURAL HOUSING LOANS
AND GRANTS

Subpart A—Section 502 Rural Housing
Lota_n Policies, Procedures and Authori-
zations

ADEQUATE SERVICING FOR OUTSTANDING
FMHA RURAL HOUSING ACCOUNTS

Sections 1822.7 and 1822.17 of Subpart
A of Part 1822 of Title 7, Code of Federal
Regulations (39 FR 44993) are amended.
Section 1822.7 is amended to add para-
graph (r) to authorize the processing
and closing of loans on applications
which are received prior to the date an
area is determined to be nonrural, pro-
vided loan applicants are otherwise
eligible; §1822.17 is amended to add
paragraph (e) to authorize certain sub-
sequent loans in areas which have
changed from rural fo nonrural,

It is the policy of this Department
that rules relating to public property,
loans, grants, benefits, or contracts shall

-§ 182217

RULES AND REGULATIONS

be published for comment notwithstand-
ing the exemption of 5 U.S.C. 553 with
respect to such rules. These amend-
ments, however, are not published for
proposed rulemaking because the
changes being made are required to pro-
vide adequate servicing for oufstanding
PmHA rural housing accounts and to
delay issuance *of such amendments
would be contrary to the public interest.
Interested persons are invited to sub-
mit written comments, suggestions, or
ohjections regarding the revision on or
before January 3, 1977, to the Office of
the Chief, Directives Management
Branch, Farmers Home Administration,
Department of Agriculture, Room 63186,
South Building, Washington, DC 20250.
Material thus submitted will be evaluated
and acted upon in the same manner as
if this document was a proposal. How-
ever, these amendments shall remain in
effect until they are further amended. All
written submissions made pursuant to
this notice will be made available for
public inspection at the Office of the
Chief, Directives Management Branch,
Farmers Home Administration, during
regular business hours (8:15 a.m. to 4:45
p.m.). Accordingly, §§18227(r) and
1822.17(e) as added read as follows:

§ 1822.7 - Special requirements.

(r) Location of property. The property
for which a loan is made must be located
in a rural area as defined in § 1822.3(c)
or on a farm, except that if the area
where the property is located has
changed from rural to nonrural after
August 3, 1976, loan applications received
prior to the date the area was deter-
mined nonrural may be processed and
loans closed on such applications, pro-
vided the loan applicants are otherwise
eligible.

Subsequent section 502 loans,
- » » - -

(e) Subsequent loans may be made on
property in an area the designation of
which changed from rural to nonrural
after the initial loan was made only in

the following instances: In connection
with a credit sale of inventory property,
to make necessary repairs; and, in con-
nection with an assumption and trans-
fer of property securing an RH loan, to
make necessary repairs or to pay equity.
Subsequent loans may not be made to
existing borrowers in a nonrural area.

{42 U.S.C. 1480; delegation of authority by
the Secretary of Agriculture, 7 CFR 2.23;
delegation of authority by the Assistant
Secretary for Rural Development, 7 CFR
2.70.)

Effective date. The amendments shall
become effective on December 3, 1976,

Dated: November 12, 1976.

Fravxk B. ELLiorr,
Administrator,
Farmers Home Administration.

| FR Do¢.76-35707 Filed 12-2-76;8:45 am]
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|FmHA Instruction 442.13]

PART 1823—ASSOCIATION LOANS AND
GRANTS—COMMUNITY FACILITIES, DE-
;E%’?OP??ENT. CONSERVATION, UTILI-

Subpart P—Development Grants for Com-
munity Domestic Water and Waste Dis-
posal Systems

MISCELLANEOUS AMENDMENTS

On pages 37340 and 37341 of the Fep-
ERAL REGISTER dated September 3, 1976,
there was published a notice of proposed
rulemaking of miscellaneous amend-
ments to § 1823.472 of Subpart P of Part
1823, Title 7, Code of Federal Regula-
tions (39 FR 20475; 40 FR 27475) . These
amendments incorporated certain editor-
ial and procedural changes to Include
additional users who may benefit from
FmHA grants; to further explain bulk
service to users; to refer to user cost and
median income rather than family user
cost and median family income; the de-
letion of reference to waste treatment
and waste collection facilities being rec-
ognized as separate projects; and to in-
clude an explanation of the refunding of
grant funds,

Interested persons were given until
October 4, 1976, to submit written com-
ments, suggestions or objections regard-
ing the proposed amendments. All com-
ments submitted were given due consid-
eration and with minor editorial changes
the proposed miscellaneous amendments
are adopted and set forth below.

As amended § 18283472 (b), (b)il),
(b)(2) and (b)¢3), (@)(3) and (er(l)
read as follows:

§ 1823.472

= - * - -

{h) Determining the need for develop-
ment grant. Grants will be used for water
and waste disposal projects serving the
most financially needy communities to
reduce user costs to a reasonable level
for farmers, ranchers, and rural resi-
dents. Other rural users whose needs are
met or, if there is no meter, could be
met by a single residential-size water
meter may also be considered eligible:
For example, a user on a waste system
may be ¢onsidered for a grant when the
water needs of the waste user are met or
could be met by such residential size
meter. This method of computing grants
will be used for all water and waste dis-
posal projects. Reasonable user rate is
defined as that which is not less than ex-
isting prevailing rafes in communities be-
ing served by an established system con-
structed at similar user cost having sim-
{lar economic conditions. User costs shall
include charges, taxes, and assessments
attributable to the project.

(1) Ordinarily a grant will be consid-
ered only when the debt service portion
of the average user cost for either water
or waste service for only those users in
the applicant service area as specified in
paragraph (b) of this section exceeds one
percent (1 percent) of the median Income
(average income if median income is not
available) as determined in accordance

Application processing,

FEDERAL REGISTER, VOL 41, NO. 234—FRIDAY, DECEMBER 3, 1976




53010

with paragraph (b)(3) of this section
and will be limited to an amount neces-
sary to reduce the debt service portion of
such user cost to such one percent (1
percent) level. This procedure shall not
be used to result in a rate below that
deemed to be reasonable as defined in
paragraph (b) of this section. When the
applicant will be furnishing bulk service
to rural residents served by another sys-
tem, a grant to such applicant may also
be considered for an amount to reduce
the user costs on a similar basis as pro-
vided in the paragraph for users of such
other system; and an agreement between
the applicant and the other system (en-
tity) will be obtained that clearly shows
that the benefits of the grant will accrue
only to the users intended to be benefited
by the grant.

(2) If, after applying the formula de-
seribed in paragraph (b) (1) of this sec=
tion, FmHA determines that a reason-
able user cost has not been achieved due
to unusually high operation and mainte-
nance costs, construction or water ac-
quisition costs, or other factors, FmHA
may proceed with a grant in an amount
necessary to reduce the user costs to not
below a reasonable level as defined in
paragraph (b) of this section.

(3) The median income in the appli-
cant community or those reference com-
munities used in comparing the proposed
system with similar systems, will be de-
termined by the FmHA State Director as
follows:

(i) The median income will be deter-
mined from the U.S. Department of
Commerce, Bureau of the Census, Pub-
lication PC (1) —C series, which is avail-
able for each State; or

(i) For those projects where the
FmHA State Director has reason to be-
lieve that the census data is not an ac-
curate representation of the median in-
come within the area to be served, he
may determine the median income tak-
ing into consideration the following:

. » » - »

(d» *

(3) FmHA grants may be used on
projects where other types of financial
assistance are available on all or part of
the project, provided the other assist-
ance is on reasonable rates and terms.
In such cases, the maximum percentages
allowed under other agencies' authorities
will apply to their participation in the
project. However, the FmHA grant may
not exceed fifty percent (50 percent) of
the eligible project development costs.
The need for FmHA grant funds must
meet the requirements of paragraph (b)
of this section after considering all proj-
ect financing.

. » » » -

(e) Grant closing and delivery of
junds. (1) Grants will be closed in ac-
cordance with instructions received from
the Office of the General Counsel. The
#Blicy of FmmHA is not to disburse grant
funds from the Treasury until they are
actually needed by the applicant. Bor-
rower funds and loan funds will be dis-
bursed before the disbursal of any grant
funds. If grant funds are available from
other agencies and are transferred to the

. -

RULES AND REGULATIONS

Finance Office for disbursement by
FmHA, these grant funds shall be dis-
bursed proportionately in accordance
with the agreement governing such agen-
cies’ participation in the grant. Any grant
funds remaining after project comple-
tion will be refunded in direct propor-
tion to the amount obtained. or obli-
gated from each grant source.
- » » - »

(7 U.S.C. 1989; delegation of authority by the
Secretary of Agricuture, 7 CFR 2.23: delega-
tion of authority by the Assistant Secretary
for Rural Development, 7 CFR 2.70)

Effective date: These amendments are
effective on December 3. 1976.
Dated: November 11, 1976.

JoserH R. HANSON,
Acting Administrator,
Farmers Home Administration.

[FR Doc.76-35708 Filed 12-2-76;8:45 am|

|FmHA Instruction 465.1)
PART 1872—REAL ESTATE SECURITY

Subpart A—Servicing and Liquidation of
Real Estate Security for Loans to Indi-
viduals and Certain Note-Only Cases

TRANSFER OF REAL ESTATE LoOAN
ACCOUNTS

Section § 1872.18 paragraph (e) (1) of
Subpart A of Part 1872 of Title 7, Code
of Federal Regulations is amended to au-
thorize the transfer of real estate loan
accounts for property located in areas
where the designation has changed from
rural to nonrural and for editorial pur-
POses.

Tt is the policy of this Department that
rules relating to public property, loans,
grants, benefits, or contracts shall be
published for comment notwithstanding
the exemption of 5 U.S.C. 553 with re-
spect to such rules. These amendments,
however, are not published for proposed
rulemaking because the changes being
made are required to provide adequate
servicing for outstanding FmHA rural
housing loan accounts and to delay is-
suance of such amendments would be
contrary to the public interest.

Interested persons are invited to sub-
mit written comments, suggestions, or
objections regarding this amendment on
or before January 3. 1977, to the Offica
of the Chief, Directives Management
Branch, Farmers Home Administration,
Department of Agriculture, Room 6316,
South Building, Washington, DC 20250.
Material thus submitted will be evalu-
ated and acted upon in the same manner
as if this document was a proposal. All
written submissions made pursuant to
this notice will be available for public in-
spection at the Office of the Chief, Di-
rectives Management Branch, Farmers
Home Administration, during regular
business hours (8:15 a.m. to 4:45 pm.).

Accordingly, § 1872.15 paragraph (¢)
(1) as amended reads as follows:
§$1872.18 Transfer of real estale secu-

rity,

(¢) Transfer of loans to eligible appli-
cants—(1) Eligibility. A loan may be

transferred to an applicant who meets
the eligibility requirements for the kind
of loan being assumed or whose situation
after the transfer will satisfy such eligi-
bility requirements. Loans may also be
transferred under the following condi-
tions:

(i) RH loan. An RH loan to a person
of low or moderate income may be trans-
ferred to a person whose income is above
moderate and who meets the other re-
quirements of an eligible transferee.
However, preference will be given to low-
or moderate-income applicants who have
indicated an interest in buying the prop-
erty. An above-moderate loan may he
transferred to an applicant whose in-
come may not be in the above-moderate
category provided his income is sufficient
to meet the terms of the loan. Such a
loan, after the transfer, will continue io
be classified as above moderate. An RH
loan may be transferred to an applicani
who meets the eligibility requirements
for an RH loan, notwithstanding the
fact that the property is located in an
area the designation of which has
changed from rural to nonrural.

(ii) ORE loan. An ORE loan may be
transferred to an applicant who meets
the eligibility requirements for an FO
loan, or to an applicant who meets the
eligibility requirements for an RH loan
if it is a nonfarm tract and was security
for an RH loan originally.

(iii) SL and other emergency-type
loans. SL and other emergency-type
loans no longer being made may be
transferred to an applicant who meets
current EM loan requirements.

(iv) Other loans. Any other type of
loan for which there are no present au-
thorizations or eligibility requirements
may be transferred only with the advice
of the National Office after considering
the recommendations of the State Di-
rector or reviewing the case file.

* - ~ » -
(7 US.C. 1989, 42 U.S.C. 1480, 5 US.C. 301,
delegation of authority by the Secretary of
Agriculture, 7 CFR 2.23, delegation of au-
thority by the Assistant Secretary for Rural
Development, 7 CFR 2.70.)

Effective date; These amendments are
effective on December 3, 1976.

Dated: November 12, 1976.

Frank B. ELLIOTT,
Administrator, Farmers
Home Administraiion.

| FR Doc,76-35706 Filed 12-2-76;8:45 am|

Title 29—Labor

CHAPTER XX—OCCUPATIONAL SAFETY
AND HEALTH REVIEW COMMISSION

PART 2100—ETHICS AND CONDUCT OF
OCCUPATIONAL SAFETY AND HEALTH
REVIEW COMMISSION EMPLOYEES

PART 2202—RULES OF ETHICS AND CON-
DUCT OF REVIEW COMMISSION EM-
PLOYEES

Changes in Delegation of Authority and

Minor Textual Changes

On February 13, 1975, the Commission
published (40 FR 6649) rules implement-
ing the provisions of Executive Order
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11222 of May 8, 1965 and 5 CFR 735.101
et seq., prescribing standards of ethical
conduct for government officials and em-~
ployees. The Commission is making cer-
tain minor changes in the previously
published - rules and has received ap-
proval of the rules, including the changes
noted below, from the Civil Service
Commission.

The rules are intended to preseribe the
conduct of Commission employees in sit-
uations where conflicts of interest might
arise.

There are two (2) notable changes in
the rules from the previously published
version. First, the Chairman of the Com-
mission is designated as the counsel for
all matters within the scope of these
rules, whereas, in the previous version
this function was performed by the Ex-
ecutive Director. Second, there are addi-
tlonal positions at the Commission whose
occupants must file financial disclosure
statements; most notably, attorneys at
grade GS-13 and above. Other changes
were made to remove extraneous mate-
rial and to correct typographical errors,

Also, the rules presently published in
Part 2100 of this Title, are being redesig-
nated as Part 2202,

Since notice and comment are not re-
quired with respeect to these rules of
agency organization, public comment is
not being solicited prior to their adop-
tion,

These rules become effective Decem-
ber 3, 1976.

In consideration of the foregoing, Part
2100 of Title 29 is hereby vacated, and
new Part 2202 is hereby adopted and
reads as follows:

Subpart A—General
Sec.

2202.1  Purpose and scope.
22022 Counseling Service.
22023 General.

Subpart B—Conduat
22024 General.
22026 Nondiscrimination,
2202.6 Gambling, betting, and lotteries.
220277 Misuse of official information.
22028 Misuse of Federal property.
22029 Partisan political activities,

subgart C—Outside Int ts, Employmen
i and Professi | Activities

2202,10 General: s
2202.11 Conflict~-of-interest.
2202.12 Clearance.

Subpart D—Gifts, Fees, Entertainment, Favors

2202.13 Acceptance of gratuities generally.

220214 Payments, expenses, reimburse-
ments, entertainments; ete., from
non-Government sources.

2202.16 Contributions and gifts to supe-
riors,

2202.16 Permissible gifts.

Subpart E—Statements of Employment and
Financial Interests

220217 Regular employees required to sub-
mit statements,

2202.18 Supplementary statements, regular
employees.

220318 Bpecial Government employees re-
quired to submit statements.

220220 Review procedures,

220221 Confidentiallity,

220222 Review of files,

RULES AND REGULATIONS

Sec.
2202.23
2202.24

Interests of employees' relatives.

Information not known by em-
ployees.

Information not required.

Effect of employees’ statements on
other requirements.

AvrHORITY: Sec. 12(g), Pub. L. 91-596,
(29 US.C. 661(1)); Exec. Order No. 11,222,
3 C.FR, (Rev. 1974), 18 U.S.C.A, § 201, note;
5 CF.R. 735104; 18 U.8.C. §§201-200 (1062).

Subpart A—GCeneral
£2202.1 Purpose and scope,

(a) This part is designed to implement
provisions of Executive Order 11,222, 3
CFR. (Rev. 1974), May 8, 1965, “Pre-
seribing Standards of Ethical Conduct
For Government Officials and Em-
ployees,” and 5 C.F.R. 735.104 et seq. It
prescribes standards of conduct for em-
ployees of the Occupational Safety and
Health Review Commission (hereinafter
OSHRC or the Commission) relating to
conflicts of interest arising out of out-
side employment, private business and
professional activities, and financial in-
terests. It sets forth requirements for the
disclosure of such interests by OSHRC
employees. In addition, it states basic
principles regarding employees’ conduct
on the job and the ethics of their rela-
tionship to OSHRC as their employer.
This part applies to all regular and
special Government employees except to
the extent otherwise indicated herein.
For the purpose of this part:

(1) “Rezular employee’ means an em-
ployee of OSHRC, but does not include
2 special Government employee.

(2) “Special Governmeént employee™
means an employee of OSHRC who is re-
tained, designated, appointed, or em-
ployed to perform, with or without com-
pensation, for not to exceed 130 days
during any period of 365 consecutive
days, temporary duties either on a full-
time or intermittent basis.

(3) “Employee” means a regular and
a special Government employee.

(4) The term ‘'office”, except where
otherwise indicated, means an office
which is not a part of a larger adminis-
trative subdivision of the Commission.

(b) This part, among other things, re-
flects prohibitions and requirements im-
posed by the criminal and civil laws of
the United States. However, the para-
phrased restatements of eriminal and
civil statutes in no way constitute an in-
terpretation of construction thereof that
is binding upon the Federal Government,
Moreovér, this part does not purport to
paraphrase or enumerate all restrictions
upon or requirements of Federal em-
ployees. The omission of a reference to
any such restriction or requirement in no
way alters the legal effect of that restric-
tion or requirement.

§2202.2

(a) The Chairman has been desig-
nated OSHRC counsel in matters within
the scope of the regulations in this part.
Employees are expected to familiarize
themselves with the regulations in this
part, the laws and regulations on which

2202.25
2202.26

Counseling service.
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they are based. Attention of all em-
ployees is hereby directed to the statutes
set forth in 5 CFR. 735210 (see Ap-
pendix A to this part), Employees who
need clarification of the standards of
conduct, and related laws, rules, and
regulations should consult the Chair-
man,

(b) Each head of an office is respon-
sible for application of the standards of
conduet to employees under his juris-
diction. He is responsible for assuring
that his employees are furnished copies
of the regulations in this part not later
than 90 days after they become effective.
Each new employee shall be furnished
such a copy no later than the time of his
entrance on duty. The heads of offices
shall assure that employees are advised
of the times and places where counsel-
ing services are available. They shall as-
sure that the regulations in this part
are brought to the attention of each em-
ployee at least annually and at such
other times as circumstances warrant.

§ 2202.3

(a) Failure of an employee to comply
with any of the standards of conduct set
forth in this part shall be a basis for such
disciplinary or other remedial action as
may be appropriate to the particular
case. Such remedial action may include,
but is not limited to: -

(1) Changes in assigned duties;

(2) Divestment by the employee of his
conflicting interest;

(3) Discivlinary action: or

(4) Disqualification for a particular
assignment,

(b) Remedial action, whether discipli-
nary or otherwise, shall be effected in
accordance with any apolicable laws.
Executive Orders and regulations,

Subpart B—Conduct
§ 22024 CGeneral,

(a) The effectiveness of OSHRC in ful-
filling its statutory responsibilities de-
pends upon the extent to which its offi-
cials and employees hold the public con-
fidence, Employees are therefore required
not only to observe the requirements of
Federal laws, policies, orders and regnla-
tions governing official conduct, they
must also avoid any apparent conflict
with these requirements. Fach em-
ployee shall avoid situations in which his
private interests conflict or raise a rea-
sonable question of conflict with his pub-
lic duties and responsibility. An employee
shall avoid any action, whether or not
specifically prohihited, which might re-
sult in or ereate the appearance of using
public office for private gain, giving pref-
erential treatment to any person, imped-
ing Government efficiency or economy.
losing complete independence or impar-
tiality, making a Government decision
outside of official channels, or affecting
adversely the confidence of the public in
the integrity of the Government,

(b) Employees must conduct them-
selves in such manner that OSHRC’s

work is effectively accomplished. They
must observe the requirements of cour-

Remedial action.

FEDERAL REGISTER, VOL. 41, NO. 234—FRIDAY, DECEMBER 3, 1976




53012

tesy, consideratien and promptness in
dealing with or serving the public and
all those interested in OSHRC. Although
it is the policy of this agency not to re-
strict or interfere with the private lives
of its employees, each employee is ex-
pected to conduct himself at sil Times
so that his actions will not bring dis-
eredit upon OSHRC or the Federal serv-
ice,

5 2203.3 Nondiscriminalion.

No employee in this Commission while
in the performance of hig duty may dis-
criminate against any other employee
or applicant for employment because of
race, color, religion, national origin, sex,
or age.

§ 2202.6
teries,

An employee shall mot participate,
while on Government owned or leased
property or while on duty for the Govern-
ment, in any gambling activity, includ-
ing the operation of a gambling device,
in conduecting a lottery or pool in a game
for money or property, or in selling or
purchasing a numbers slip or ticket.

§ 2202.7 Misuse of official information.

Employees may not, except with specif-
ic permission or as provided in § 2202.10
in regard to teaching, lecturing, or writ-
ing, directly or indirectly use or allow
the use of official information for priv-
ate purposes or to further a private in-
terest when such information is not
available to the general public; nor may
employees disclose official information in
violation of any applicable law, policy,
Executive Order, or regulation.

§2202.8 Misuse of Federal property.

An employee shall not directly or in-
directly use or allow the use of Govern-
ment property, including property leased
to the Government, for other than offi-
cially approved activities. An employee
has a positive duty to protect and con-
serve such property and shall obey all
rules and regulations.

§ 22029 Partisan political activities,

Employees are expected to observe the
prohibitions on political activities set
forth in subchapter III of chapter 73 of
Title 5, United States Code; 18 U.S.C.
602, 603, 607, and 608; and Civil Service
Rule IV, Title 5, Code of Federal Regula~
tions, § 4.1. Explanations of the restric-
tions are set forth in the Employee Hand-
book, U.S. Civil Service Commission
Pamphlet No, 20, and in the Federal Per-
sonnel Manual.

Subpart C—Outside Interests, Employ-
ment, Business and Professional Activities

§ 2202.190 General.

(a) In the absenze of restrictions
made necessary by an employee's public
responsibilities, he is entitled to the same
rights and privileges as all other citizens,
There is therefore no general prohibition
against Commission employees holding
jobs, financial interests, or engaging in
outside business or professional activities,

Gambling, betting, and lot-
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Indeed, such outside activities as teach-
ing, lecturing, and writing are generally
to be encouraged since they Irequently
serve to enhance an employee'’s value to
the Government as well as to increase the
spread of knowledge in our society. The
Chairman may, however, impose reason-
able restrictions upon such activities
where appropriate. In addition, an em-
ployee may not, whether for or without
compensation, engage in teaching, lec-
turing, or writing, including teaching,
lecturing or writing for the purpose of
the special preparation of a person or
class of persons for an examination of
the Civil Service Commission or Board
of Examiners for the Foreign Service,
that is dependent on informaftion ob-
tained as a result of his Government
employment, except when that informa~
tion has been made available to the gen-
eral public or will be made available on
request when the head of his employing
office gives written authorization for the
use of nonpublic information on the basis
that its use is in the public interest.

(b) No OSHRC employee may accept
any outside employment, engage in any
outside business, professional, or other
activity, or have financial interests if
such employment, activity or interests
would be or appear to be in substantial
conflict with OSHRC responsibilities or
the interests of the Government, would
interfere with the performance of official
duties, would prevent a regular employee
from rendering full-time service to
OSHRC or reguire so much time that his
efficiency is impaired, or if such employ-
ment, activity, or interest would bring
discredit on OSHRC or the Government.

In addition, no employee may engage,

directly or indirectly, in a financial
transaction as a result of, or relying pri-
marily on, information obtained through
his Government employment.

(¢c) No employee may use or appear to
use his Government employment to co-
erce any person, enterprise, company,
association, partnership, soclety, or other
organization or instrumentality to pro-
vide financial benefit to himself or an-
other person.

§2202.11  Conflict-of-interest laws,

Sections 201 through 209 of fitle 18,
United States Code, prohibit and provide
criminal penalties for certain acts by
Government employees Involving con-
flict-of -interest situations, including lim-
ited exceptions for special Government
employees. These provisions include §he
following prohibitions:

(a) Section 203, in general, prohibits
a Federal employee from soliciting, re-
ceiving, or agreeing to recelve compensa-
tion for services rendered on behalf of
another before a Government depart-
ment or agency in relation to any par-
ticular matter in which the United States
is & party or has a direct and substantial
interest.

(b) Section 205, in genersal, prohibits
a Federal employee from acting as agent
or attorney for prosecuting any claim
against the United States or acting as
agent or attorney for anyone before any
Federal courts or agencles in connection

with any particular matiers in which the
United States is a party or has & direct
and substantial interest. Tt also prohibits
him from receiving any grafuity, or any
share of or interest in any claim against
the United States in consideration of as-
sistance in the prosecution of such claim

(¢c) Section 208, in general, prohibits 4
Government employee in his official ca-
pacity from participating personally and
substantially through decision, approval
disapproval, recommendation, the ren-
dering of advice, or otherwise in any
particular matter in which, to his know)-
edge, he, his spouse, minor child, part-
ner, organization in which he is serving
as officer, director, trustee, partner, or
employee or any person or organization
with whom he is negotiating or has an;
arrangement concerning prospective em-
ployment has a financial interest. In ac-
cordance with the provisions of section
208(b) (2), the financial interests de-
scribed below are hereby exempted from
the prohibition of 18 U.S.C. 208 as ben
too remote or too inconsequential to =
fect the integrity of an employee's sery
ices in a matter: the policy holdings in
an insurance company and the stock «
bond holdings in a mutual fund, inves -
ment company, or bank which owns :
interest in an entity involved in the mat-
ter: Provided, that in the case of a m
tual fund, investment company, or ba:
the fair value of such stock or bond doe
not exceed 1 per cent of the value of ti
reported assets of the mutual fund. »
vestment company, or bank. In addit
the prohibitions of section 208(a) sh
not apply if the employee obtains o
vance clearance in accordance with
requirements of section 208.

(d) Section 209, in general, proh’l
regular Government employees from r--
ceiving salary or supplementation of so
ary as compensation for their Gover
ment service from any source other tho
the United States, The statutory provi-
sions described in this section are in-
tended to call each employee's attenti
to problem areas and are not intended =
a comprehensive description or interp:
tation of statutory prohibitions or th
exceptions thereto. Employees who ne
guidance concerning the scope and ap-
plication of the conflict-of-interest law
and their execution should consult the
Chairman.

§2202.12 Clearance.

(a) Any employee who is engaged or is
planning to engage in outside employ-
ment, business, professional, or other
such activities has a positive obligation
to inform himself fully eoncerning the
requirements of this subpart and any
laws, orders, regulations, or standards
applicable to such activities. An em-
ployee shall request clearance from the
Chairman as to whether such planned or
current activities are prohibited:

(1) When such activities raise a sub-
stantial question of conflict with this
subpart or any applicable laws, orders,
regulations or standards;

(2) When applicable laws, orders, reg-
ulations, or standards require clearance
of such activities; or
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{3) When the employee is specifically
so required by the individual responsible
for clearance in order to avoid possible
conflict with applicable laws, orders, reg-
ulations, or standards. The clearance
request shall be in writing and shall in-
clude, at a minimum, the identity of the
employee, a statement of the nature of
the employment or activity, and the
amount of time to be devoted to the em-
ployment or activity. The Chairman may
require the employee to furnish such
other information as may be appropriate
in considering the clearance request. He
may grant clearance only when he be-
lieves such activities would be consist-
ent with applicable laws, orders; regula-
tions, and standards. If clearance is not
granted, the employee shall not com-
mence or continue the outside employ-
ment or activity.

(4) The Chairman may exempt specific
activities from these reporting require-
ments when he decides such activities
cannot result in any substantial conflict
of interest.

(b) The requirements set forth in this
subpart are separate from and in addi-
tion to any provision under Subpart E of
this part requiring an employee to sub-
mit a statement of employment and fi-
nancial interests or any other require-
ments of that subpart,

Subpart D—Gifts, Fees, Entertainment,
Favors
§ 2202.13 Acceptance of gratuitics gen-

erally.
No employee shall solicit, accept, or

agree to accept any direct or indirect.

favor, gift, loan, free service, gratuity,
entertainment, or other item of economic
value if the donor has or is seeking to
obtain contractual or other business or
financial relations with OSHRC, has in-
terests that may be substantially affected
by the performance or nonperformance
of official duties, is attempting to reward
or influence the employee’s official ac-
tions, or if acceptance of such item could
affect the employee’s impartiality, or give
that appearance. An employee shall not
accept a gift, present, decoration, or other
thing from a foreign Government unless
authorized by Congress as provided by
the Constitution and in 5 U.S.C. 7342. No
regular Government employee may re-
ceive any salary or supplementation of
salary from a private source as compen-
sation for services to the Government.

§2202,14 Payments, expenses, reim-
bursement, entertainment, ete., from
non-Government sources.

(a) In general, Decision B-1285727 of
the Comptroller General dated March 7,
1967, restricts receipt of reimbursement
for travel, subsistence, or other expenses
from private sources by an employee on
official business or agency orders. This
decision or other regulations in this part
do not restrict acceptance of contribu-
tions, awards, travel, subsistence, and
other expenses from nonprofit organiza-
tions authorized by 5 U.8.C. 4111 and
regulations issued thereunder; provided,

that an employee may not. without the
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written permission of the Chairman (ex-
cept as allowed by § 2202.16(a) (6)), ac-
cept from nongovernmental sources any
payments, expenses, reimbursements, en-
tertainment, or other item of economic
value incident to training, attendance at
meetings of any kind, or other activities,
if such training, meetings, or activities
are attended or performed wholly or par-
tially within periods when he is on duty
or at such time as OSHRC pays any ex-
penses incident thereto in whole or in
part. Such authorization may not be
granted where prohibited by law or Deci~
sion B-128527 of the Comptroller Gen-
eral and may only be granted if accept-
ance of the contribution, award, or pay-
ment: (1) Would not reflect unfavorably
on the ability of the employee to carry
out his officlal duties in a fair and objec-
tive manner; (2) would not compromise
the honesty and integrity of the Govern -
ment programs or of Government em:
ployees and their official actions or deci:
sions; (3) would be compatible with the
Code of Ethics of Government Service
expressed in House Concurrent Resolu-
tion 175, 85th Congress, second session;
(4) would otherwise be proper and ethi-
cal for the employee concerned under the
circumstances in his particular case, and
(5) if the contribution, award, or pay-
ment is not a reward for services to the
organization prior to the training or
meeting. Authorization shall be limited
to receipt of bona fide reimbursement for
actual expenses of travel and other nec-
essary subsistence for which no Govern-
ment payment or reimbursement is made.
However, an employee may not be reim-
bursed and payment may not be made on
his behalf for excessive personal living
expenses, gifts, enfertainment, or other
personal benefits,

§ 2202.15 Coniributions
AUPEriors.

No employee may solleit contributions
from another employee for a gift to an
employee in a superior official position.
An employee in a superior official posi-
tion shall not accept a gift presented as
a contribution from employees receiving
less salary than himself. An employee
shall not make a donation as a gift to
an employee in a superior official posi-
tion. This section does not prohibit vol-
untary gifts of nominal value or dona-
tions in a nominal amount made on a
special occasion such as marriage, ill-
ness, ete.

§2202.16 Permissible gifts.

(a) The prohibitions in this subpart
do not preclude;

(1) Acceptance of unsolicited adver-
tising or promotional material of nomi-
nal intrinsic value;

(2) Acceptance of an award for meri-
torious public contribution given by a
charitable, religious, professional, social,
fraternal, nonprofit educational, recrea~-
gonal, public service, or civil organiza-

on;

(3) Acceptance of gifts resulting from
obvious family or personal relationships
when the circumstances make clear that
it is those relationships rather than the

and gifts to
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business of the persons concerned which
are the motivating factor;

(4) Acceptance of loans from banks,
or other financial Institutions on cus-
tomary terms fto finance proper and
usual activities;

(5) Acceptance of scholarships, fel-
lowships, and similar forms of assist-
ance which are incident to education or
training pursued by an employee on his
own time and his own initiative;

(6) Acceptance, without permission,
of food, entertainment, and refreshments
of nominal value on infrequent occasions
in the ordinary course of a meeting, in-
spection tour, or training situations in
which the employee is properly in attend-
ance.

(b) Notwithstanding any reference to
generally permissible gifts in this sub-
part, employees are expected to avoid
any conflict or apparent conflict between
their private interests and those of
OSHRC and to obserye the other stand-
ards of conduct set forth in Subpart B of
this part.

Subpart E—Statements of Employment
and Financial Interests

£ 2202.17 Regular employees required
to submit statemenis.

(a) The following regular employees
are required to submit to the Chairman
statements of employment and financial
interests on forms approved by the
Chairman and furnished to the em-
ployees. Such forms must be completed
in accordance with instructions applica-
ble thereto. Forms shall be submitted not
later than 90 days after the effective date
of the regulations In this part, if em-
ployed on or before that effective date or
30 days after his entrance on duty, but
not earlier than 90 days after the effec~
tive date if appointed affer the effective
date.

(1) Chief Legal Counsels to the Com-
mission Members;

(2) Chief Judge;

(3) Executive Secretary;

(4) Chief Reyiew Counsel,

(5) Director of Management Systems;

(6) Director of Information and Pub-
lications;

(7) Director of Personnel;

(8) Administrative Officer;

(9) Executive Director;

(10) Budget and Fiscal Officer;

(11) Administrative Law Judges, as
defined by § 930.202(c) of the Civil Serv-
ice Commission regulations (6 CFR
930.202(e) ) ;

(12) Counsel to the Commission;

(13) Any person designated to act In
the stead of any of the above or who
automatically serves in the absence of
any of the above.

(14) Staff Attorney-Advisors at grade
GS-13 and above.

(b) Additions to, deletions from, and
other amendments of the list of positions
in this section may be made from time

to time as necessary to carry out the
purpose of the law, Executive Order
11222, and Part 135 of the Civil Service
Commission regulations (5 CFR Part

FEDERAL REGISTER, VOL. 41, NO. 234—FRIDAY, DECEMBER 3, 1976




53014

735). Such amendments are effective
upon clearance by the Chairman and
actual notification to the incumbents.
The amended list shail be submitted an-
nually for publication in the FeperaL
REGISTER.

(¢) Any employee who believes that
his position has been improperly in-
cluded under this subpart as one reguir-
ing the submission of a statement of em-
ployment and financial interests shall
have the opportunity for review of such
inclusion by requesting the same by filing
a written statement with the Chairman,

§ 2202.18 Supplementary
regular employees,

Changes in, or additions to the infor-
mation contained in the regular em-
ployee's statement of employment and
financial interests shall be reported in a
supplementary statement as of Septem-
ber 30 each year. If there are no changes
or additions, a negative report is re-
quired. Notwithstanding the filing of the
annual report required by this section,
each employee shall at all times avoid
acquiring a financial interest that could
result, or taking an action that would
result, in a violation of the conflict-of-
interest laws or Subpart C of this part.

§ 2202.19 Special Government employ-
ces required to submil statements,

(a) Before an individual enters on duty
as a special Government employee, ex-
pert or consultant he is required to sub-
mit a statement of employment and fi-
nancial interests %o the Chairman on
forms approved by the Chairman and
furnished to the individual. Such forms
{nust be completed in accordance with

he instructions applicable thereto. This

requirement applies to all other special
Government employee positions unless
the Chairman determines prior to ap-
pointment that the duties of the position
are of such a level of responsibility that
the submission of the statement is not
necessary to protect the integrity of the
Government. For the purpose of this sec-
tion, “consultant” and “expert” shall be
given these terms by Chapter 304 of the
Federal Personnel Manual.

(b) Each special Government employee
shall keep his statement of employment
and financial interests current through-
out his OSHRC employment by the sub-
mission of supplementary statements.

8 2202.20 Review procedures.

{a) The Chairman shall promptly re-
view each initial and supplementary
statement of employment and financial
interests required by this part. No indi-
vidual may enter on duty as & special
Government employee if the Chalrman
determines that employment would be in
econflict with the standard set forth in
this part, or other applicable regulations,
laws, or orders,

ib) Before the Chairman disapproves
a statement of employment and financial
interests submitted by a regular or spe-
cial CGovernment employee, such em-
ployee must be given an opportunity to
furnish such additional information as

statements,
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may be appropriate in considering the
statement of employment and financial
interests. If, after adequate investigation,
he disapproves an employee’s statement
of employment and financial interests,
he shall promptly notify the employee of
the disapproval and recommend appro-
priate remedial action pursuant fto
§ 2202.3. If the employee is unwilling or
unable to take such action, the Chair-
man shall forthwith take appropriate
action on such statements of employ-
ment and financial interests and shall
initiate appropriate remedial action un-
der §2202.3 and other applicable laws,
orders, and regulations. Pending any
final determination with regard to an
employee’s statement of employment and
financial interests, the Chairman shall
relieve the employee of any duties which
appear to conflict with a private inter-
est or activity.

§2202.21 Confidentiality.

Each such statement of employment
and financial interests and supplemen-
tary statements will be held in confi-
dence. Statements shall be kept in a
special file maintained by the Chairman.
No statement or copy thereof may be
placed in an employee’s personnel file.
The Chairman is also responsible for
maintaining the statement in confidence
and shall not allow an individual to
examine any statement or copy thereof
except for good cause shown, and in ful-
fillment of the individual's responsibili-
ties under the regulations in this part. No
information from a statement of em-
ployment and financial interests may be
disclosed outside of the agency except in
conformance with the Freedom of In-
formation Act and the Privacy Act.

§ 2202.22 Review of files.

The Chairman or his designee may
from time to time examine the files con-
taining statements of employment and
financial interests and supplementary
statements. He shall take any appro-
priate corrective action,

§2202.23 Interests of employees’ rela-
tives.

For the purpose of the statements of
employment and financial interests re-
quired by this subpart, the interest of a
spouse, minor child, or other member of
the employee’s immediate household is
considered to be an interest of the em-
ployee. For the purpose of this section,
“mermber of an employee’s immediate
household” means those biood and in-
law relations who are residents of the
employee’s household.

€ 2202.24 Information mot kaown by
employees.

If any information reguired to be In--

cluded on a statement of employment
and financial interests or supplementary
statement, including holdings placed in
trust, is not known to the employee but
is known to mnother person, the em-
ployee shall request the other person to
submit information In his behalf.

§2202.25 Information not required,

This subpart does not require an en;-
ployee to submit, on a statement of em-
ployment and financial interests or sup-
plementary statement, any information
relating to the policy holdings in ayp
insurance ‘company and the stock or
bond holdings in a mutual fund, invest-
ment company, or bank; provided, that
in the case of a mutual fund, investment
company, or bank, the fair vailue of such
stock or bond-holding does not exceed
one percent of the value of the reported
assets of the mutual fund, inyestment
company, or bank. In addition, this sub-
part does not require submission of in-
formation relating to the employee's con-
nection with, or interest in, a professional
society or charitable, religious, social
fraternal, recreational, public service
civie, or political organization, or a simi-
lar organization not conducted as a busi-
ness enterprise or subject to the provi-
sions of the Occupational Safety and
Health Act of 1970. For the purpose of
this section, educational and other in-
stitutions doing research and develop-
ment or related work involving grants o!
money from or contracts with the Gov-
ernment are deemed “business enter-
prises” and are required to be included
in an employee’s statement of employ
ment and financial interests.

§ 2202.26 Effeer of employees
ments on other requirements.

The statement of employment and [i-
nancial interests and supplementar
statements required of employees ave
addition to, and not in substitution fo:
or in derogation of, any similar requir
ments imposed by law, order, or reguls-
tions. The submission of a statement o
supplementary statement by an employe«
does not permit him or any other per-
son to participate in a matter in whic!
his or the other person’s participation i«
prohibited by law. order, or regulation

APPENDIX A

Attention of OSHRC employees Is herel
directed to the following statutory pros
slons:

(a) House Concurrent Resolution 175, 85!
Congress, second session, 72 Stat., B12, the
“Code of Ethics for Government Bervice.”

{b) -Chapter 11 of titie 18, United States
Code, relating to bribery, graft, and conflict:
of interest, as appropriate fo the employecs
concerned. &

(¢) The prohibition against lobbying with
appropriated funds (18 US.C. 1813).

. (d) The prohibition against disloyalty and
striking (6 U.S.C. 7311, 18 U.S.C. 1918)

(#) The prohibitions against (1) the dis-
closure of classified Information (18 USC
798, 50 U.S.C. 783); and (2) the disclosure ¢
confidéntial information (18 U.S.C. 1805).

(1) The provision relating to the habituun!
use of intoxicants to excess (5 U.S.C. 7352)

(g) The prohibition against the misuse of
a Government vehicle (31 U.8.C. 638a(c))

{h) The prohibition against the misuse of
the franking privilege (18 U.8.C. 1719).

(1) The prohibition against the use of de-
ceit in an examination or perspnnel action lu
connection with Government employment
(18 U.S.C. 1917).

(§) The prohibition against fraud or falso
statements in a Government matter (18
US.C. 1001).
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() Tae probibitton agmnst mutilasing or
destroying a public record (18 U.S.C. 2071).

(1) The probibition agnalost counterfeiting
and forging transportatton requests {18
U.8.C. 608). =

(m) The prohibitiona-against (1) embez-
sement of Government mouey or property
(18 US.C. 641); (2) Talling to account for
public money (18 UBLC. 643); (2) Emhezzle-
ment of the money or property of another
person In the possession of an employee by
renson -of his employment (18 U.S.C. 664).

(n) The prohibition against unauthorized
use of docunients relating to claims from or
by the Government (18 U.S.C. 285).

(0) The prohibition against palitical ac-
tivities in subchapter XIT of chapter 73 of
title 5§, Unitad States Code and {8 US.C. 602,
§03, 607, und 60B.

{p) The prohibition against an employee
acting as the agent of 4 foreign principsal reg-
istered under the Foreign Agents Registration
Act (18 US.C. 219).

Issued at Washington, D.C. an Novem-
bér 30, 1976,

For the Commission,

Winmam 8. McLAGGHLIN,
Executive Secretary.

| FR Doe.76-35679 Pled 12-2-76;8:45 am |

PART 2200—RULES OF PROCEDURE

Discretionary Review of Administrative Law
Judge Decisions; Policy Statement
A, ADOPTION

On June 18, 1976, a document was pub-
lished in the FepERaAL ReGiSTER (41 FR
21724) proposing & new § 2200.92, set-
ting out the rules under which review of
administartive law judges’ decisions by
the Commission will be initiated. A large
majority of the comments on the pro-
posed amendment favored its adoption.
Their reasons for supporting the pro-
posed amendment were principally that
it would reduce the number of decisions
directed for review and, therefore, ex-
pedite the issuance of Commission deci-
sions. All comments were given due con-
sideration,

B. CHANGES IN PROPOSED AMENDED RULE

As a result of comment received, the
following changes in the proposed
amended rule are made in addition to
language changes for clarification:

1. The new section is designated as
§ 2200.91a instead of § 220092,

2. Subparagraph (b)(2) is deleted as
being duplicative of subparagraph (b)
(3). The subparagraphs thern are renum-
bered within paragraph (b).

3. Paragraph (d) adds language
specifying the documents which should
be filed with the Commission when seek-
ing or opposing review of an administra-
tive law judge’s decision.

4. The first sentence of paragreph te)
is deleted because {6 15 a matter of inter-
nal policy.

5. Paragraph (f) Is deleted in its en-
tirety because it dealt with matters which
arise after review has been directed and
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was surplusage in respect to what a rec-
ord should contain.

O, COMMENTS WOT ADOPTED

The following suggestions were not
adopted for the reasons noted:

1. The rule was criticized as not allow-
ing for issues to be raised which have
not been raised before the administrative
law judge, even if the issue was one of
general public concern, or where the is-
ste was not raised due to extraordinary
circumstances. It is believed that the sug-
gestion is not workable, since there
should be a record on any issue which the
Commission considers.

2. The rule was critivized because it re-
quires issues upon review to be specifi-
cally set forth and requires citations to
the record. The basis of this criticism was
that it would require small employers
and self-employed individuals to obtain
counsel in order to file a petition for
review. It is not the policy of ithe Com-
mission to require employers ito retain
counsel to bring a case before the Com-
mission. However, the requirement of
setting forth clearly the issues shich the
Commissioners are asked to review is nec-
essary in order for the business of the
Commission, i.e., deciding disputed issues,
to proceed in an orderly fashion. Orderly
conduct of Commission business results
in equitable treatment to all parties be-
fore the Commission. (See Legislative
History of A.P.A. S. Doc. 248, 79ih Cong.,
2nd Sess., 273 (1946).

3. The rule was also criticized an the
basis that it overrides the authority
granted in the Act for one Commissioner
to direct review of any case in which, in

“his discretion, he deems review to be

proper. The Commission has considered
this argument and has decided, after
careful consideration, that this argu-
ment does not have merit, since the rule
does not limit in any manner a Com-
missioner’s right to direct review, but
merely establishes administrative guide-
lines for the exercise of that right.

4. The rule was criticized as being in
conflict with certain pertions of the Ad-
vance Notice of Proposed Rulemaking
(41 FR 26707, June 28, 1976), which dis-
cusses a possible complete revision of the
Rules of Procedure. We do not believe a
conflict exists since the advance notice
addresses this. Assuming a conflict does
exist, any such conflict would be recon-
ciled in action on the advance notice
document.

D. POLICY STATEMENT

Since November 1975, a Conunission
member has issued directions for review
stating no specific issue for Commission
adjudication when ordering veview of
judges’ decisions. The stated of
some directions for review was to insure
that the text of the administrative law
judge’s deecision would be published. Sub-~

sequently, other directions for review’

stated no specific issue, but provided
either that the decision of fhe judge
“shall be reviewed by the g
or *“shall be reviewed for error by the
Commission.” In some cases directed for
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review, a Petition for Diseretionary Re-
view was filed and, in other cases, ne
petition was filed. We note that in some
of these cases parties have filed briefs,
letters, or other responses to the direc-
tion for review. In other cases no re-
sponse has been received.

The Commission has held that the di-
rections for review issued for the purpose
of assuring publication of the judges’ de-
cisions are invalid, since they exceeded
the authority granted to each Commis-
sion member to direct review of a case
for adjudicatory purposes. The diree-
tions for review were therefore vacated.
See Francisco Tower Service, Inc.
Docket No. 4845, BNA 3 OSHC 1952, CCH
OSHD para. 20401 (February 6, 1976 .
Similar action was taken in subsegquent
cases in which the direction for review
stated no specific issue, and neither Peti-
tions for Discretionary Review nor re-
sponses to the directions for review were
received from any party. See, e.g., C. N.
Stemper (Co., Docket No. 13815, BNA 4
OSHC 1348 (June 23, 1976).

The Commission has determined that
vacation of directions for review which
state no specific issue would be inequita-
ble in pending cases wherein the parties
or one of them have petitioned for review
or filed responses to the directions for
review or both. In such cases the filing
parties may have relied on the directions
for review and have presumed their cases
are properly on review, On the other
hand, the Commission realizes that some
parties may have believed, in view of de-
cisions cited sbove, that their cases were
not properly on review and that the
direction for review would be vacated.

The Commission has therefore decided
to implement the following policy in
cases pending on the date of publication
of this document in which no specific
issue for adjudication is stated by the
direction for review.

1. The Commission will affirm the
judge’s decision in those cases where no
party has petitioned for review and no
party has responded to a “no issue” or
“for error” direction for review seeking
modification or reversal of the judge's
decision. Such action will not be con-
sidered binding Commission precedent.
See Abboti-Sommer, Inc., Docket No.
9507, BNA 3 OSHC 2032, CCH OSHD
para. 20,428 (February 17, 1976) ,

2. When one or more parties has filed
a petition for review, a brief on review,
or otherwise responded to & “no issue”
or “for error” direction for review and
does seek modification or reversal of the
judge's decision, the Commission will re-
view the issues raised by such petition,
or response. If, as a result of such review,
the Commission determines that an is-
sue or issues should be decided by the
Commission, the parties will be nofified
and afforded an opportunity to file sueh
other briefs as may be approprinte.

Accordingly, 29 CFR Part 2200 is
amended as set forth below by adding a
new § 2200.91a.

Effective date: The uew §220091a
shall become effective January 3, 1977

E N T
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Adopted by the Occupational Safety
and Health Review Commission at its
office in Washington, D.C., on the 1st day
of December, 1976.

For the Commissjon.

Wirriam S, McCLAUGHLIN,
Ezecutive Secretary.

£ 2200.91a  Reyiew by the Commission.

(a) Review by the Commission shall
not be a matter of right but of the sound
discretion of a member of the Commis~
sion.

(b) Petitions for discretionary review
shall be filed only upon one or more of
the following grounds:

(1) A finding of material fact is not
supported by a preponderance of the evi-
dence.

(2) The decision is contrary to law or
to the duly promulgated rules or deci-
sions of the Commission.

(3) A substantial question of law,
abuse of diseretion, or policy is involved.

(4) A prejudicial error of procedure
was committed.

(¢) Each issue shall be separately
numbered and plainly and concisely
stated, and shall be supported by cita-
tions to the record when assignments
of error are based on the record, and by
citations to statutes, regulations, or prin-
cipal authorities relied upon. No assign-
ment of error by any party shall rely on
any issue of fact or law uron which
the Judge has not been afforded an op-
portunity to pass. Any member of the
Commission may direct a case for review.
If granted, review shall be limited to the
questions raised by the petitions.

(d) An original and six copies of each
petition or statement in opposition to a
petition shall be filed with the Commis-
sion.

(e) At any time within thirty days
after the filing of a decision of a Judge, a
case may be directed for review upon any
ground that could be raised by a party,
but the issues would normally be limited
to novel qguestions of law or policy or
questions involving conflict in admin-
istrative law judges' decisions. Any di-
rection for review shall state the issues
with particularity. Except as to jurisdic-
tional matters, the Commission’s power
1o review is limited to those issues of law
or fact raised by the parties in the pro-
ceedings below.

|FR Doc¢.76-35760 Filed 12-2-76;8:45 am)

Title 30—Mineral Resources
CHAPTER II—GEOLOGICAL SURVEY
PART 250—0IL AND GAS AND SULPHUR

OPERATIONS IN THE OUTER CONTI-
NENTAL SHELF

Regulation of Operations

Notice is hereby given that, pursuant
to the Outer Continental Shelf Lands
Act (43 USC 1331-1343), the Secretary
of the Interior has approved amend-
ments to Title 30 CFR Part 250.12 and
Title 43 CFR Parts 3303.5 and 3305a.4.

Note: The amendments to 43 OFR 33035

and 3305a4 can be found in FR Doc. 76—
86747, published under Title 43 in the Rules

RULES AND REGULATIONS

and Regulations section of this issue of the
FEDERAL REGISTER,

A draft of the amendments to 30 CFR
Part 250.12 was published in the FEpERAL
REGISTER, Vol. No. 40, No. 245, Friday, De-
cember 19, 1975, with a solicitation for
comments and suggestions. Comments
were received from the following orga-
nizations:

American Association of Petroleum Landmen
AMOCO FProduction Company

Atlantic Richfield Company

Cities Service Oll Company

Continental Oil Company

Gulf Energy and Minerals Company—U.8.
Kerr-McGee Corporation

Mobil Ol Corporation

Offshore Operators Committee

Shell Oil Company

Standard Ofl Company of California
Texaco Incorporated

All comments were reviewed, and ap-
propriate suggestions were included in
the final amendment to the regulations.
Since the addition of § 250.12(d) (4) adds
a condition which affects the payment
of rental or minimum royalty and the ex-
tension of the term of the lease, modi-
ficiations are necessary in Title 43 CFR
3303.5 and 3305a.4; therefore, these sec-
tions were appropriately amended.

Included iIs a summary of all of the
comments received, the rationale for ac-
cepting or rejecting the suggestions of
the commenters, and the final amend-
ments to the regulations.

As a companion document to the
amended regulations, OCS Order 1To. 14
will be issued for each active OCS Area
outlining the specific requirements under
which the Area Oil and Gas Supervisor
may approve a suspension of production.

Effective date: December 3, 1976,
Novemser 30, 1976.

Witriam L. FISHER,
Asgistant Secretary of the Interior.

Summary of comments and rationales,
revision of 30 CFR 250.12, Regulation of
Operations, revision of 43 CFR 3303.5,
Effect of Suspension on Royalty and
Rental, and 3305a.4, Effect of Suspension
on Lease Terms, Paragraph (d)(1):
Comments. There was a consensus of
opinion to the effect that the addition
of the sentence which describes those
actions which will result in the termina-
tion of a suspension of operations or pro-
duction was unnecessary. The comment-
ers were of the opinion that the Super-
visors have been properly evaluating the
basis for suspensions prior to approval,
and they could see no reason why the
Supervisor would suddenly terminate a
suspension,

It was also argued that the termination
of an unexpired suspension indicates that
the Supervisor erred in granting the ini-
tial period of suspension. The commen-
ters also suggested that, if the subpara-
graph were to he amended to provide for
a termination in a previously approved
suspension of operations or production,
the subparagraph be further amended to
add the following sentence: *“‘Such ter-
mination of a suspension of operations
or production shall be effective ninety
(80) days after receipt by the lessee of

notice from the Supervisor of such ter-
mination.”

Ratlonale. The intent of the proposed
revision is not to correct an error in
judgment on the part of the Supervisor,
as suggested by the commenters, but
rather to allow the Supervisor to cancel
an approval in the event of noncompli-
ance with the requirements of the letter
of approval.

The suggestion has been adopted to
add a sentence which would make the
termination of the suspension effective
ninety (90) days after the receipt by the
lessee of notice, This addition allows the
Supervisor to exercise his authority to
cancel the suspension for nonperform-
ance on the part of the operator and
allows the operator an additional ninety
(80) davs to comply with terms of the
approval.

Comments. It was suggested that the
phrase “or adequate transportation facil-
ities become available to the lease’
should be deleted.

Rationale. The phrase was deleted as a
redundancy since the availability or lack
of availability of transportation facilities
is a condition which was considered in
originally justifying the suspension.

Paragraph (d) (4). Comments. There
was a consensus of opinion among the
commenters that the addition of para-
graph (d)(4), recognizing the Oil and
Gas Supervisor’s authority to grant a
suspension of operations or production
to comply with the National Environ-
mental Policy Act, is unnecessary and
superfluous, This opinion was based on
their contention that the Supervisor al-
ready has the authority to suspend op-
erations including production for failure
to comply with applicable law as stipu-
lated in paragraph (d) (3).

Rationale. The intent of the revision is
to clearly state that the National En-
vironmental Policy Act of 1969 is appli-
cable and to formally recognize the
Supervisor's authority to suspend op-
erations in order to facilitate the prep-
aration of environmental impact state-
ments or analyses or any other purpose
necessary for the implementation of the
law. This revision does not place addi-
tional requirements on the lessee,

Comments. Some of the commenters
suggested that the addition of paragraph
(d) (4) would require that 43 CFR 3303.5
and § 3305a.4 be revised to cover the ef-
fect of suspensions on royalty rental and
lease terms.

Rationale. The first sentence of 43 CFR
3303.5(a) and 3305a.4 was revised Lo rei-
erence 30 CRF 250.12(d) (4), to make il
clear that leases under suspensions by
direction of the Supervisor in accordance
with §250.12(d)(4) would be exempi
from the payment of rental or minimum
royally for the duration of the suspen-
sion, and the term of the lease would be
extended for a period of time eaual to the
duration of the suspension.

Paragraph (d) (1) of § 250.12 is revised
as follows:

§ 250.12 Regulation of operations.

(d) Other suspensions. (1) In addi-
tion to the provisions of section 12 (¢)
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and (d) of the act providing for suspen-
sion of operations and production, in the
interest of conservation, the Superyisor
may direct or, at the request of a lessee,
may approve the suspension of produc-
tion for

(i) Leases on which a well has been
darilled and determined by the Super-
visor to be capable of being produced in
paving quantities and ‘thereafter tem-
porarily abandoned or permanently
plugged and abandoned fto facilitate
proper development of the lease, and

(ii) Leases on which a well has been
drilled and determined by the Supervisor
to be capable of being produced in pay-
ing quantities, but whieh cannot be pro-
duced because of the lack of transporta-
fion facilities. Suspensions of operations
or production, or both, may be approved
an initial period, not exceeding 2
s, and for succeeding periods, not
ceding 1 year each. A suspension of

perations or production shall terminate

prior to the end of the perlod originally
granted by the Supervisor when proper
development of the least ceases to be
facilitated by the suspension, or when
the circumstances which justified the
granting of the suspension no longer
exist. Such fermination of a suspension
of operations or production for reasons
other than the commencement of pro-
duction from the leasehold shall be ef-
fective ninety (90) days after receipt by
the lessee of notice from the Supervisor
of such fermination,

(2) As to any leases.maintained under
section 6 of the act covering minerals in
addition to oil and gas, the Supervisor
may suspend operations separately as to
oil and gas or as o any other mineral
designated in the suspension, order, or
grant,

(3) The Supervisor is authorized by
written notice to the lessee to suspend
any operation, including production, for
failure to comply with applicable law, the
lease fterms, the regulations in this part,
OCS Orders, or any other written order
or rule including orders for filing of re-
ports and well records or logs within the
time specified.

(4) The Supervisor is authorized,
either in writing or orally with sub-
sequent written confirmation, to suspend
any operation, including production, to
facilitate the preparation of environ-
mental impact statements or analyses or
for any other purpose necessary for the
implementation of the National Environ-
mental Policy Act of 19589, 83 Stat. 852, 42
U.S.C. 43214347,

[FR Doc.76-35685 Fited 12-2-76:8:45 am|

Title 40—Protection of Environment
CHAPTER I—ENVIRONMENTAL
PROTECTION AGENCY
SUBCHAPTER C—AIR PROGRAMS
[FRL 851-5]

PART 60—STANDARDS OF PERFORM-
ANCE FOR NEW STATIONARY SOURCES

Delegation of Authority to Pima County
Health Department On Behalf of Pima
County Air Pollution Control District

Pursuant to the delegation of author-
ity for the standards of performance for
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new stationary sources (NSPS) to the
Pima County Health Department on be-
half of the Pima County Air Pollution
Control District, dated October 7, 1976,
EPA is today amending 40 CFR 60.4
Address, to reflect this delegation. A
document anmouncing this delegation
is published today at 41 FR in the Notices
section of this issue. The amended
§ 60.4 is set forth below. It adds the ad-
dress of the Pima County Air Pollution
Control District, to which must be ad-
dressed all reports, requests, applications,
submittals, and communications pursu-
ant to this part by sources subject to the
NSPS located within this Air Pollution
Control District,

The Administrator finds good cause for
foregoing prior public notice and for
making this rulemaking effective imme-
diately in that it is an administrative
change and not one of substantive con-
tent. No additional substantive burdens
are imposed on the parties affected. The
delegation which is reflected by this ad-
ministrative amendment was effective on
October 7, 1976 and it serves no purpose
to delay the technicel change on this
addition of the Air Pollution Control
District’s address to the Code of Federal
Regulations.

This rulemaking is effective immedi-
ately, and is issued under the authority
of Section 111 of the Clean Air Act, as
amended (42 U.S.C. 1867c-6).

Dated: November 19, 19786.

R.L.O'ConnELL,

Acting Regional Adwminisirator,

Environmental Protection
Agency, Region IX.

Part 60 of Chapter I, Title 40 of the
Code of Federal Regulations is amended
as follows:

1. In § 60.4 paragraph (b) is amended
by adding subparagraph D to read as
follows:

§ 60.4  Address,
el . . - »

(3) . 00

(A)=(C) * * ¢

D—Arizons

Pima County Air Pollutlon Control Dis-
trict, 151 West Congreas Str-et, Tuoson, AZ
85701,

| FR Doc.76-35562 Flled 12-2-78;8:46 am|

[FRL 851-8]
PART 61—NATIONAL EMISSION STAND-
ARDS FOR HAZARDOUS AIR POLLUTANTS

Delegation of Authority to Pima County
Health Department on Behalf of Pima
County Air Pollution Control District

Pursuant to the delegation of au-

thority for national emission standards
for hazardous air pollutants (NESHAPS)
to the Pima County Health Department
on behalf of the Pima County Air Pollu-
tion Control District, dated October 7,
1976, EPA is today amending 40 CFR
61.04, Address, to reflect this delegation.
A document announcing this delegation
is published today at 41 FR in the Notices
section of this issue. The amended § 61.04
is set forth below. It adds the address of
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the Pima County AirPollution Control
District to which must be addressed all
reports, requests, applications, submit-
tals, and communications pursuant
to this part by sources subject to
the NESHAPS located within the Air
Pollution Control District.

The Administrator finds good cause
for foregoing prior public notice and for
making this rulemaking effective imme-
diately in that it is an administrative
change and not one of substantive con-
tent. No additional substantive burdens
are imposed on the parties affected. The
delegation which is reflected by this ad-
ministrative amendment was effective on
October 7, 1976 and it serves no purbose
to delay the technical change of this ad-
dition of the Air Pollution Control Dis-
trict’s address to the Code of Federal
Regulations.

This rulemaking is effective immedi-
alely, and is issued under the authority
of Section 112 of the Clean Air Act, as
amended (42 U.S.C. 1857¢-7).

Dated: November 19, 1976.

R. L. O'ConNNELL,
Acting Regional Adwministra-
tor Environmental Protection
Agency, Region IX.

Part 61 of Chapter I, Title 40 of the
Code of Federal Regulations is amended
as follows:

1. In § 61.04 paragraph (b) is amended
by adding subparagraph D to read as
follows:

§ 61.04 Address.

- * » v -
(3) L N
(A)—=(C) * ¢ *
D—Arizona
Pima County Air Pollution Control Dis-
trict, 151 West Congress Street, Tucson AZ
85701.

[FR Doc.76-35563 Filed 12-2-76,8:45 am}

[FRL 618-1]

PART 61—NATIONAL EMISSION STAND-
ARDS FOR HAZARDOUS AIR POLLUTANTS

Standard for Vinyl Chloride
Correction

In FR Doc. 76-30849 appearing at page
46560 in the FEpEraL RecisTeR of Thurs-
day, October 21, 1976 the following cor-
rections should be made:

1. On page 46564, middle column, the
amendatory language in the sixth para-
graph, sixth and seventh line is cor-
rected to read “amended by revising the
authority and adding a new Subpart F
reading as follows",

2, On page 46667, in the first column,
in § 61.65(b) (9) (1), Afteenth line, the
fourth word “The” should read “This".

3. On page 46567, middle column, sec-
ond line from the top in §61.65(c)
should read “(1,250 gal) in volume for
which an emis-",

4. (a) On page 46568, middle column,
in §61.68(a), eighth line, first word
should read “emissions’.

(b) On page 46568, middle column, in
§ 61.68(a) between the eighth and ninth
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lines insert the following “§61.64(a) (2)
or to which fugitive emissions are re-
quired to he ducted in".

(¢) On page 46568, third column, in
§ 61.68(c), the thirteenth to sixteenth
lines should read: “chloride which is de-
termined to be equivalent to the emis-
sion limit for that source based on the
emission test required by § 61.67. The".

5. On page 46568, third column, in
§ 61.70 the first line should read "“(a)
The owner or operator of any”.

6. (a) On page 46570, first column, in
Appendix B, Method 106, paragraph
43.2, second line should read “steel,
20N X-. oo

(b) On page 46570, third column in
Appendix B, Method 108, paragraph 6.4,
sixth and seventh lines should read “of
a disc integrator or a planimeter. Meas-
ur% the peak height, Hin. Record Am, Hm,
an L

(¢) On page 46570, third column, in
Appendix B, Method 106, paragraph 6.5,
the fifth line should read “determine and
record the water vapor con-",

7. On page 46573, top of second
column, in Appendix B, Method 107,
paragraph 9.2, figure 4, the last figure in
the equation should read

umn.
1.4

SUBCHAPTER N-—EFFLUENT GUIDELINES AND
STANDARDS

[FRL 652-5)

PART 413—ELECTROPLATING POINT
SOURCE CATEGORY

Suspension and Revocation of Regulations

On March 28, 1974, EPA promulgated
in final form a regulation adding Part
413 to Chapter 40 of the Code of Federal
Regulations (39 FR 11510). That regula-
tion (the “Phase I" regulation) estab-
lished effluent limitations guidelines for
existing sources and standards of per-
formance and pretreatment standards for
new sources for one subcategory of the
electroplating manufacturing point
source category (Subpart A), On April 25,
1975, 40 CFR Part 413 was amended by
revising and expanding the coverage of
Bubpart A, by adding five new subcate-
gories (Subparts B, C, D, E, F), and by
promulgating interim final form efiiuent
limitations guidelines representing the
degree of effluent reduction attainable by
application of the best practicable con-
irol technology currently available (BPC
TCA) for Subparts A, B, D, E, and F (the
“Phase II" regulation). The Phase I and
Phase II regulations were promulgated
pursuant to §§ 301, 304(h) and (¢), 306
(b) and (¢), and 307(c) of the Federal
Water Pollution Control Aect, as
amended; 33 U.8.C. 1251, 1311, 1314(b)
and (¢), 1316¢(b) and (¢) and 1317(¢);
816 Stat. 816 et seq.; Pub. L. 92-500. Pre-
treatment standards for existing sources
were proposed for Subpart A on March
28, 1974 (39 FR 11515). Effiuent limita-
tions guidelines representing the degree
of efluent reduction attainable by the ap~-
plication of the best available technology
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economically achievable (BATEA), pre~
treatment standards for new and existing
sources, and standards of performance
for new sources were proposed as re-
visions and additions to Subparts A, B,
D, E and F on April 24, 1975 (40 FR
18140).

The National Association of . Metal
Finishers and others filed petitions in
the Court of Appeals for the Third Cir-
cuit for review of Phase I regulations on
June 24, 1974. In light of objections
raised by the petitioners and EPA’s own
examination of the record, EPA con-
cluded that the regulations should be re-
considered in order to permit the fullest
possible development of the data base.
The suits were stayed by stipulation.
Suits filed by members of the industry
on July 23, 1975 with respect to Phase
II regulations were similarly stayed by
stipulation.

Considerable additional data have been
gathered since the process of recon-
sideration began. At each stage, the data
obtained have been provided to the elec-
troplating industry, and members of in-
dustry have met with EPA to discuss the
significance of findings as well as to rec-
ommend alternatives to the existing
regulations,

Following this period of extensive re-
view, EPA has with considerable reluc-
tance reached the decision to suspend
certain of the existing regulations and to
revoke others. The actions taken, and
the reasons for this decision, are set
forth in detail below:

(a) Effluent limitations guidelines rep-
resenting the degree of effluent reduction
attainable by the application of best
praeticable control technology currently
available.

The eflfuent limitations guidelines rep-
resenting the degree of effluent reduction
attainable by the application of the best
practicable control technology eurrently
available (BPCTCA) are hereby sus-
pended. The gathering and examination
of date are not yet sufficiently complete
to permit the formulation of final con-
clusions; however, results to date indi-
cate that there may be certain inaccura-
cies and ineqguities in the operation of
the current scheme. In particular, re-
cent analyses suggest that the present
regulations may in some respects impose
too stringent a standard upon small firms
while falling short of requiring the levels
of reduction practicable in the largest
plants. The questions ralsed concerning
the present regulations pertain not to the
identification of the best practicable
control technology currently available
in the industry, but rather to the levels
of the effluent reduction attainable
through application of that technology.

Accordingly, EPA has decided to tem-
porarily suspend the existing reguia-
tions in the context of an ongoing ef-
fort to formulate for the industry as a
whole a more precise standard which
will accurately reflect attainable levels
of effluent reduction. Much of the data
base neccessary for a careful reassess-
ment of the effluent levels attainable

through application of the established

BPCTCA is now being developed in cor -
nection with preparation of pretreatment
regulations for the electroplating indys-
try. Thus, it is anticipated that revised
regulations for existing sources will he
completed no later than May 15, 1577
the date set by court order for promui-
gation of pretreatment regulations.

In deciding to suspend and revise the
existing regulations, EPA Is aware that
most electroplaters falling in the cate-
gory of direct dischargers are already
proceeding on abatement schedules fixed
by final NPDES permits. EPA does not
expect many new permits to be issued
in the near future. Consequently, the
modification of existing regulations is
unlikely to have a major impact on the
implementation of BPCTCA by the in-
dustry. On the basis of all data currentiy
available, EPA remains convinced that
the suspended regulations represent an
approximation of the effluent reduction
attainable under BPT, and a useful too)
for evaluation of industry capabilities.
Should new permit applications be re-
ceived, authorities responsible for the is-
suance of permits should continue to rely
upon the suspended regulations as guid-
ance, while taking individual plant char-
acteristics into account. EPA will make
all relevant data at its disposal available
to issuing officials in order to assist in
permit issuance.

(b) Effluent limifations guidelines rep-
resenting the degree of effluent reduction
attainable by the application of the best
available technology economically
achievable,

The effiuent Iimitations guidelines rep-
resenting the degree of effluent reduc-
tion attainable by the application of the
best available technology economically
achievable (BATEA) are hereby revoked.
The existing regulations require no dis-
charge of process wastewater pollutants
to navigable waters. Research and anal-
ysis undertaken since the promulgation
of these regulations indicate, however,
that the technology required for achieve-
ment of zero discharge is not feasible for
all plants,

(¢) Standards of performance and
pretreatment standards for new sources.

Under the existing regulations, the
standards of performance and pretreat-
ment standards for new sources were
based upon the BPCTCA limitations
which are now being suspended. The
standards for new sources are conse-
quently revoked.

Specifically, the following changes are
made in 40 CFR Part 413:

Subpart A—Electroplating of Common
Metals Subcategory

§413.12 [Suspended]
Section 413,12 is suspended.
§413.13  [Revoked]
Section 413,13 is revoked.
§ 413.15 [Revoked]
Section 413.15 is revoked.
§413.16 [Revoked]
Section 413.186 is revoked.
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Subpart B—Electroplating of Precious
Metals Subcategory

§ 113,22 [Suspended]
Section 413.22 is suspended.
Subpart D—Anodizing Subcategory
£ 41342 [Suspended]
Section 413.42 is suspended.
Subpart E—Coatings Subcategory
£ 413.52 [Suspended]
Section 413.52 is suspended.

Subpart F—Chemical Etching and Milling
Subcategory

§113.62 [Suspended]
Section 413.62 is suspended.
Dated: November 29, 1976.

RusseLL E. Train,
Administrator.

[FR Doc.76-35726 Filed 12-2-76;8:45 am|

Title 43—Public Lands: Interior
CHAPTER II—BUREAU OF LAND MAN-

AGEMENT, DEPARTMENT OF THE IN-

TERIOR

PART 3300—OUTER CONTINENTAL
SHELF LEASING; GENERAL

Effect of Suspension on Royalty and
Rental, and on Lease Terms; Conform-
ing Amendments
Nore: The following amendments to 43

CFR Part 3300 are related to an amend-

ment of 30 CFR 250.12, which can be found,

along with an introduction and summary of
comments related to this proceeding, in FR

Doc. 76-35685, published under Title 30 in

the Rules and Regulations Section of this

issue of the FEDERAL REGISTER.

Part 3300 of 43 CFR Chapter II is
amended, effective December 3, 1976, as
set forth below.

1. Paragraph 3303.5(a) is revised to
read as follows:

§3303.5 Effect of suspension on royalty
and rental.

(a) In the event that under the pro-
visions of 30 CFR 250.12 (¢), (d) (1), or
(d) (4), the regional Oil and Gas Super-
visor of the Geological Survey with re-
spect to any lease directs the suspension
of both operations and production, or
with respect to a lease on which there
is no producible well directs the suspen-
sion of operations, no payment of rental
or minimum royalty will be required for
or during the period of the suspension.
In the event that under the provisions of
30 CFR 250.12(d) (1) the Supervisor ap-
proves, at the request of a lessee, the sus-
pension of operations or production, or
both, or under the provisions of 30 CFR
250.12(d) (3) suspends any operation in-
cluding production, the lessee will not be
relieved of the obligation to pay rental,
minimum royalty or royalty for or during
the period of suspension.

2. Section 3305a.4 is revised to read as
follows: :
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§ 3305a.4 Effect of suspensions on lease
term,

In the event that under the provisions
of 30 CFR 250.12 (¢), (d) (1), or (d)(4),
the regional Oil and Gas Supervisor of
the Geological Survey directs the sus-
pension of either operations or produc-
tion, or both, with respect to any lease,
the term of the lease will be extended
by a period equivalent to the period of
the suspension. In the event that under
the provisions of 30 CFR 250.12 (¢)
or (d) (1), the Supervisor approves the
suspension of either operations or pro-
duction, or both, with respect to any
lease, the term of the lease will not be
deemed to expire so long as the suspen-
sion remains in effect.

WiLLiam L. FISHER,
Assistant Secretary of the Interior.

| FR Doc.76-35747 Filed 12-2-76:8:45 am|

Title 47—Telecommunication

CHAPTER |I—FEDERAL
COMMUNICATIONS COMMISSION

[FCC 76-1046; RM-2676]
PART 1—PRACTICE AND PROCEDURE

Rules and Policies to Facilitate Participa-
tion of Indigent Persons in Commission
Proceedings

Adopted: November 10, 1976.
Released: November 30, 1976.

1. A petition for rule making initiating
this proceeding was filed by the Federal
Communications Bar Association
(FCBA) on March 8, 1976. Public notice
of the filing of the petition was given on
April 5, 1976. Statements supporting the
petition were filed by the Consumer
Federation of America (CFA), WNCN
Listeners' Guild, Inc. (Listeners' Guild)
and. jointly, by the National Black Media
Coalition, National Citizens Committee
for Broadcasting, and the National Orga-
nization for Women (which, for con-
venience, will be referred to as Media
Access Project (MAP), which prepared
the statement on behalf of these orga-
nizations) . A statement opposing the pe-
tition was filed by station WFAR, Far-
rell, Pennsylvania. A reply to the state-
ments of CFA and MAP was filed by
GTE Service Corporation (GTE). The
time for filing statements and replies ex-
pired on May 20, 1976.

2. The FCBA, noting that it is estab-
lishing a Legal Aid Program under which
legal services will be provided to indigent
persons participating in Commission pro-
ceedings, asks that we adopt complemen-
tary procedures to ease the financal bur-
den of indigent participants. As we read
the proposal, it would provide relief to
any indigent person or organization
which is entitled or permitted to partici-
pate in any Commission proceeding.
However, reference is also made to the
test specified in 8. 2715, 94th Cong., 1st
Sess., i.e., that to be eligible, “the per-
son Imust represent] an interest which

~“will substantially contribute to a fair de-
termination of the proceeding, in light
of the number and complexities of the is-
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sues presented by the proceeding, the im-
portance of widespread public participa-
tion and the need for representation of
a fair balance of interests in the proceed-
ing.” An individual would be considered
indigent if his family gross income, less
$1000 for each dependent, did not ex-
ceed $7500 for the preceding twelve
months." The group would be required
to show that it cannot meet the neces-
sary expenses of participating and “si-
multaneously carry on reasonable activi-
ties.” In making its determination, it
is suggested that the Commission also
apply standards utilized by legal aid so-
cities, which involve looking to the re-
sources of members of the group. Thus,
we could consider whether a substantial
number of the members would qualify as
individuals or whether it would be appro-
priate for the collective resources of indi-
viduals composing the group to be pooled
to pay for the needed assistance.

3. The forms of relief specifically sug-
gested are as follows: The Commission
would provide a free copy of the tran-
seript and would provide for expedited
delivery of the transcript where the Com-
mission ordered expedited delivery. The
number of copies of pleadings required
to be filed with the Commission would
be reduced. The charge for copying docu-
ments made available by the Commis-
sion under the Freedom of Information
Act would be eliminated. Indigent parties
would be reimbursed for witness fees and
for the cost of taking depositions, or a
Commission stenographer and facilities
would be made available for taking depo-
sitions.

4. CFA, Listeners’ Guild and MAP gen-
erally support the FCBA proposal but
urge that substantially expanded relief
be provided. Essentially, they ask that
all reasonable expenses of participation
by eligible individuals and organizations
be defrayed by the Commission, includ-
ing attorneys’ fees and the fees of expert
witnesses. MAP, in addition, urges reim-
bursement for services at the prevailing
market rate and states that we should
not preclude awards to more than one
group representing the same interest.
The three groups also urge that relief
provided to groups not be tied to conven-
tional tests of indigence and that we
should not look to resources of members
of the group. This is not to say that they
are asking that financial assistance be
provided to every group which requests
it, Rather, they suggest that other eri-
teria be applied. Thus, CFA suggests that
we consider whether the individual or
organization has insufficient resources to
participate adequately in the proceeding
or has an economic interest in the pro-
ceeding which is small in comparison
with the cost of participation. MAP, on
the other hand, suggests that we con-
centrate on the importance of public par-
ticipation and the ability of a group to
make a substantial contribution to de-
veloping and resolving the matters at

' This standard is utilized by the FCBA in
determining eligibility for assistance under
its Legal Aid Program.
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issue, as well as whether the group has
adequate resources to participate effec-
tively without assistance.

5. GTE supports “reasonable’” meas-
ures to facilitate the participation of in-
digent parties in Commission proceed-
ings, but expresses the following reserva-
tions. First, it asks that we not confuse
the standards for providing financial as-
sistance with the party in interest con-
cept. Secondly, it urges that we adminis-
ter any assistance program with care,
under stringent budgetary limits and
fiscal controls. Third, it opposes the reim-
bursement of fees paid to attorneys or
expert witnesses. Finally, it asks that all
documents relating to reimbursement of
expenses be made a matter of public
- record.

6. WFAR objects to the taxpayer's
underwriting the expenses of a petitioner
to deny the renewal application of a
small station. It considers that subsidiz-
ing litigation will subject the broadcaster
to frivolous, irresponsible complaints. It
views such measures as an affront to the
free enterprise system and the Con-
stitution.

THE RULE

7. We have given this matter consider-
able thought and have decided to pro-
ceed with an assistance program on an
experimental basis. The outlines of the
program are set out in a new §1.224 of
the Rules, the text of which appears
below. Under this rule, motions to pro-
ceed in jorma pauperis will be consid-
ered upon a showing that the moving
party is (1) a respondent in a revocation
proceeding, or a renewal applicant, who
cannot carry on his livelihood without
the radio license at stake in the proceed-
ing; or (2) an intervenor in a hearing
proceeding who is in a position to intro-
duce testimony which is of probable de-
cisional significance, on a matter of sub-
stantial public interest importance,
which cannot, or apparently will not, be
introduced by other parties to the pro-
ceeding, and who is not seeking personal
financial gain.

8. Paragraph (b) of the rule specifies
the showing of need reguired from a li~
censee, to wit, “that he cannot, because
of his poverty, pay the expenses of liti-
gation and still be able to provide him-
self and his dependents with the neces-
sities of life.” The showing for an inter-
venor under paragraph (¢) is that he is
indigent or has dedicated financial re-
sources to sustain his participation which
are reasonable in light of his personal
resources and other demands upon them
but are inadequate for effective partici-
pation in the proceeding. For an inter-
vening group, the test is whether it can
pay the expenses of litigation and still
carry out the activities and purposes for
which it was organized. Provision is
made for looking beyond the group to
the resources of its members. The infor-
mation required is to be submitted under
oath. Personal financial information
may be submitted in confidence.

9, If the motion is granted, the pre-
siding officer will provide such relief as
may be appropriate in the circumstances,
provided it is fair to other parties and
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does not involve the payment of appro-
priated funds to a party. Such relief may
include, but is not limited to, providing
a free copy of the transcript and of Com-
mission documents produced under the
Freedom of Information Act or a relax-
ation of copy requirements and other
procedural rules’

DISCUSSION

10. Scope of coverage. In the case of a
licensee who is placed in jeopardy of los-
ing the license on which his livelihood
depends, we have concluded that assist-
ance is required as a matter of fairness,
if the individual or organization is not
financially able to mount a proper de-
fense. This provision would provide re-
lief, for example, to a needy broadcasl
or common carrier licensee, a commereial
radio operator who requires the license
as a condition of his employment, or the
owner of a commercial fishing vessel re-
quired by the Coast Guard to maintain
radio facilities on the vessel. It would not
provide relief where radio is used in a
business but is not required to conduct
that business, as where a firm chooses
to dispateh its delivery vehicles by radio.
Where assistance is granted, it would be
available after issuance of a notice to
show cause why the license should not
be revoked or designation of the renewal
application for hearing.

11. In the case of an intervenor, our
objective is to facilitate participation by
an individual or group which is in a posi-
tion to make an important contribution
and is not seeking financial gain, but
cannot reasonably be expected, in light
of its purely non-economic interest, to
bear the full cost of effective participa-
tion. Aside from need, the question is not
whether the intervenor is entitled to par-
ticipate, but rather whether its contribu-
tion will be so uniquely helpful or im-
portant to the Commission as to warrant
the provision of assistance, Whereas the
presence of another party which will
address the same issue from essentially
the same point of view does not neces-
sarily bar assistance, it is certainly an
important adverse consideration. One
possibility in such a case is for inter-
venors to combine their efforts and
merge their resources,. However, decisions
about providing assistance are to be
made on the basis of all of the facts of
the particular case and not on the basis
of any preconceived formula.

12. Assistance is available only after
designation of a case for hearing. Predes-
ignation participation is a basis on which
we can judge the importance of the pub-
lic interest questions presented, the abil-
ity and willingness of other participants
to raise them, and the potential help-
fulness of the intervenor. The expense
of predesignation participation should
also provide some assurance as to the
bona fides of the intervenor and that the
availability of assistance will not encour-
age the presentation of frivolous argu-

2The relief provided closely parallels that
recommended by the Administrative Con-
ference of the United States, Sec. ACUS
Recommendation No. 71-6, 1 CFR 305.71-6,

ments, Thus, participation prior to desig-
nation for hearing, or a failure to do so,
will be an important consideration on de-
ciding whether to grant assistance.

13. Another consideration in limiting
the availability of assistance to hearing
cases is that such a program can be
most fairly and effectively administered
by an administrative law judge who has
the parties or their representatives be-
fore him at & prehearing conference. If
relief is granted, it will continue during
subsequent stages of the proceeding. If
assistance is first recuested at a later
stage, the request will be acted on by the
Review Board or the Commission, which-
ever the case-is before. Although § 1,224
does not apply to notice and comment
rule making proceedings, it should bhe
noted that the Commission routinely ac-
cepts a single copy of comments in such
proceedings on a claim of hardship.

14. Showing of need, Our intention is
that a hard look be given to reguests for
assistance. The provision of assistance
will involve the expenditure of public
funds, even though it will not engompass
direct payments to parties. The assump-
tion is that the individual or group has
adequate resources. To obtain assistance
the party requesting it must refute that
assumption with hard facts, supported by
affidavit. Vague claims of poverty or
hardship will not suffice.

15. The comments confain a good deal
of discussion concerning the treatment
of groups as opposed to individuals. We
agree that the group poses special prob-
lems. However, we think the basic dis-
tinction to be drawn is between the li-
censee faced with the loss of his license
and intervenors. In the case of the Ii-
censee, whether an individual, a partner-
ship or a closely held corporation, the
proper test is the conventional test of
indigence—the individual or individuals
involved must show that he (or they, or
at least some of them) cannot. “because
of his poverty, pay the expenses of litiga-
tion and still be able to provide himself
and his dependents with thé necessities
of life.” Under this standard, it would be
appropriate in each instance to look be-
hind the resources of a partnership or
corporation to the personal financial re-
sources of those who formed it.

16. We have decided against applying
a precise income test, such as the $7500
figure suggested by the FCBA for indi-
viduals. Such a fest ignores not only the
assets of the individual but also his fi-
nancial obligations and responsibilities.
Just as importantly, it ignores the cost
of participation, which is subject to ex-
treme variations. We think that all of
these factors warrant consideration.

17. The intervenor, on the other hand,
must pass an initial test based on help-
fulness to the Commissiony in building a
record from which the proper public in-
terest determination can be drawn. He
is expected to help the Commission carry
its public interest burden. He is not seek-
ing personal financial gain by participat-

“ing in the proceeding, While we would

not expect an individual or group with
ample, or even adequate, resources to
sustain participation to draw on pub-
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lic funds, we also do not expect such an
individual or group to reduce itself to a
m(e of indigency before assistance is

yrovided, We would instead look to the
..mue and extent of the intervenor’s in-
terest in the proceeding and to its re-
sources, and consider what amount it
would be reasonable to expect it to dedi-
cate to the proceeding.

18, In the case of an intervening
group, we consider it appropriate to con-

ider whether members of the group have
dedicated reasonable financial resources
to the cost of participation, in light of
their interest in the case and their per-
sonal resources. If the members of a
group have substantial financial re-
sources, the fact that the organization
is not funded, or is very inadequately
funded, will raise questions about the use
of public funds to support its participa~-
tion. When & group's interest in a matter
advances to the point of entering litiga-
tion, it is reasonable to expect its mem-
vers to dedicate some financial, as well
as personal, resources to the undertak-
ing (assuming, of course, that the mem-
bers are not indigent). What it is rea-
sonable to expect of a group depends on
all of the facts of the particular case. A
large, loosely-knit group with diverse in-
terests, whose members are representa-
tive of the general population, for exam-
ple, might be expected to raise a large
total sum which would nevertheless re-
flect a small per capita contribution. A
small, closely-knit group with a single
objective, composed of prosperous busi-
nessmen, on the other hand, might rea-
sonably be expected to make a relatively
large per capita contribution, and to seek
contributions from others with similar
views, though the total contributed was
relatively small. In short, the resources
dedicated by a group to participation in
a proceeding should bear some relation-
ship to the resources of ifts members, but
the relationship will vary with the facts
of the particular case. We do not con-
sider it appropriate to apply standards
utilized by legal aid societies. Legal aid
societies are created to serve the poor;
thus, it would be quite logical for a so-
ciety to deny aid to a tenant’s group com-
posed of wealthy tenants. The Commis-
sion, on the other hand, was created to
regzulate the communications industry in
the public interest; and it would not be
logical for it to deny aid to a group
which can help it meet its responsibili-
ties, but needs assistance, on the ground
that its members are not indigent.

19. Assistance provided. The assist-
ance provided under § 1.224 can be sub-
stantial but it does not involve reim-
bursement of a party's out-of-pocket ex-
penses and therefore does not encompass
such major expenses as attorneys’ fees
or payments to expert witnesses. We have
no doubt whatsoever as to our authority
to make such payments to parties who
will receive assistance in other forms un-
der the rules we are adopting today.
However, on the question of reimbursing
out-of-pocket expenses, we agree with
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the position taken by the Comptroller
General.”

[W]e believe it would be advisabie for the
parameters of such financial assistance, and
the scope and limitations on the use of ap-
propriated funds for this purpose to be fully
set forth by the Congress in legislation, as
was done in the case of the Federal Trade
Commission by the provisions of section
202(a) of the Magnuson—Federal Trade
Commission Improvement, Act * * ¢,

It should be added that substantial sums
are potentially involved and that a spe-
cial appropriation would be required for
this purpose.

20. Authority for adoption of the rules
set out below is contained in sections 4(1)
and 303(r) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i) and
303(r). Because they are procedural in
nature, the prior notice and-effective date
provisions of 5 U.S.C. 553 are inappli-
cable.

21, Accordingly, it is ordered, effective
December 6, 1976, that the rules of prac-
tice and procedure are amended as set
out below.

(Secs. 4, 303, 48 Stat.,
1082 (47 U.S.C. 154, 303).)

FEDERAL COMMUNICATIONS
CoMmMISSION,'
ViNcENT J. MULLINS,
Secretary.

Title 47 of the Code of Federal Regu-
lations, Part 1—Practice and Procedure
is amended as set out below.

1. Section 1.224 is added to read as
follows:

§ 1.224 Motion
pauperis.

(a) A motion to proceed in forma
pauperis may be filed by an individual, a
corporation, an unincorporated entity,
an association or other similar group, if
the moving party is either of the follow-
ing:

(1) A respondent in a revocation pro-
ceeding, or a renewal applicant, who
cannot carry on his livelihood without
the radio license at stake in the pro-
ceeding: or

(2) An infervenor in a hearing pro-
ceeding who is in a position to introduce
testimony which is of probable decisonal
significance, on a matter of substantial
public interest importance, which can-
not, or apparently will not, be introduced
by other parties to the proceeding, and
who is not seeking personal financial
gain.

(b) In the case of a licensee, the mo-
tion to proceed in forma pauperis shall
contain specific allegations of fact suf-
ficient to show that the moving party is
eligible under paragraph (a) of this sec-
tion and that he cannot, because of his

as amended, 1066,

to proceed in forma

i Letter of May 10, 1976 from the Deputy
Comptroller General to the Honorable John
E. Moss (Appendix A hereto).

' Commissioner Lee absent; Commissioner
Hooks concurring in part and dissenting in
part and issuing a statement in which Com-
missioner Fogarty joins; Commissioner Quello
concurring and Issuing a statement. State-
ments filed as part of original document.

NO. 234—FRIDAY, DECEMBER 3,

53021

poverty, pay the expenses of litigation
and still be able to provide himself and
his dependents with the necessities of
life. Such allegations of fact shall be
supported by affidavit of a person or per-
sons with personal knowledge thereof.
The information submitted shall detail
the income and assets of the individual
and his financial obligations and re-
sponsibilities, and shall contain an esti-
mate of the cost of participation in the
proceeding. Personal financial informa-
tion may be submitted to the presiding
officer in confidence.

(c) (1) In the case of an individual
intervenor, the motion to proceed in
forma pauperis shall contain specific al-
legations of fact sufficient to show that
he is eligible under paragraph (a) of
this section and that he has dedicated
financial resources to sustain his partici-
pafion which are reasonable in light of
his personal resources and other de-
mands upon them but are inadequate for
effective participation in the proceeding.
Such allegations of fact shall be sup-
ported by affidavit of a person or persons
with personal knowledge thereof. The
information submitted shall detail the
income and assets of the individual and
his immediate family and his financial
obligations and responsibilities, and shall
contain an estimate of the cost of par-
ticipation. Personal financial informa-
tion may be submitted to the presiding
officer in confidence.

(2) In the case of an intervening
group, the motion to proceed in forma
pauperis shall contain specific allega-
tions of fact sufficient to show that the
moving party is eligible under paragraph
(a) of this section and that it cannot pay
the expenses of litigation and still be able
to carry out the activities and purposes
for which it was organized. Such allega-
tions of fact shall be supported by affi-
davit of the President and Treasurer of
the group, and/or by other persons hav-
ing personal knowledge thereof. The in-
formation submitted shall include a copy
of the corporate charter or other docu-
ments that describe the activities and
purposes of the organization; a current
balance sheet and profit and loss state-
ment; facts showing, under all the cir-
cumstances, that it would not be reason-
able to expect added resources of individ-
uals composing the group to be pooled to
meet the expenses of participating in the
proceeding; and an estimate of the cost
of participation. Personal financial in-
formation pertaining to members of the
group may be submitted to the presiding
officer in confidence.

(d) If the motion is granted‘ the
presiding officer may direct that a free
copy of the transcript of testimony be
made available to the moving party and
may relax the rules of procedure in any
manner which will ease his financial
burden, is fair to other parties to the
proceeding, and does not involve the pay-
ment of appropriated funds to a party.

2. In § 1.243, paragraphs (j) and (k)
are revised, and paragraph (1) is added

«to read as follows:
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- § 1.243  Authority of presiding officer.

(j) Take actions and make decisions
in conformity with the Administrative
Procedure Act;

(k) Act on motions to enlarge, modify,
or delete the hearing issues; and

(1) Act on motions to proceed in forma
pauperis pursuant to § 1.224.

APPENDIX A
ComMpPTROLLER GENERAL OF THE UNITED STATES
WasHINGTON, D.C., May 10, 1976.

Hon, JoBHN E. Moss,

Chairman, Oversight and Investigations Sub-
committee,

Committee on Interstate and Foreign Com-
merce,

House of Representatives

DeAR Mg, CHAmMAN: This refers to your
letter in which you request the advice of this
Office, with respect to nine agencles of the
Government under study by the Subcommit-
tee on Oversight and Investigations, as to
whether public participants in proceedings
before those agencies may be assisted in any
or all of the following ways: “(1) the provi-
slon of funds directly to participants, (2)
modification of procedural rules so as to ease
their financial burden on public participants,
(3) provision of technical assistance by
agency staff, (4) provision of legal assistance
by agency staff, (§) creation of an independ-
ent public counsel, and (8) creation of a
Consumer Assistance Office such asg that now
employed by the FCC.

The agencies to which you refer are the
Federal Communications Commission, the
Federal Trade Commission, the Federal Power
Commission, the Interstate Commerce Com-
mission, the Consumer Product Safety Com-
mission, the Securities and Exchange Com-
mission, the Food and Drug Administration,
the Environmental Protection Agency, and
the National Highway Traffic Safety Admin-
istretion.

Your Jetter refers to our decision in the
Matter of Costs of Intervention, Nuclear Reg-
ulatory Commission (NRC), B-92288, Febru-
ary 19, 1976, to the NRC (hereafter referred to
as the NRC decision) in which we considered
the legality of providing similar types of as-
sistance to participants and intervenors in
NRO rulemaking and licensing proceedings.

Due to the time constraints established by
the terms of your request, we have not so-
lcited comments and views of the agencles
concerned on the questions your letter poses.
However, we have examined, with respect to
each agency, some of the statutory and/or
regulatory authorities which authorize or
direct that public hearings be held for a
variety of purposes related to accomplish-
ment of the agency mission. We find that
each agency has authority to request partici-
pation by members of the general public in
its proceedings, either as parties or inter-
veners, although there are individual differ-
ences in the extent to which such participa-
tion would be likely to be requlred.

Finally, we could discover no statutory
prohibition against the provision of any of
the types of assistance about which you have
inquired.

We thus conclude that here is no signifi-
cant difference in the relevant authorities
for the nine agencies you named and in those
of the NRC. Accordingly, the rationale of our
February 19 decision to NCR is equaily appli-
cable to each agency named. "

1. Provision oj funds direcily to partici-
pants. With respect to your first question,
appropriated funds of each agency may be
used to finance the costs of participants in
agency hearings whenever the agency finds
that it cannot make the required determi-
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nation unless it extends financial assistance
to certain interested parties who require it,
and whose representation is necessary to
dispose of the matter before it; and (2) the
party is indigent or otherwise unable to fi-
nance its participation. It should be noted
that the Federal Trade Commission (FTC)
has specific statutory authority, provided by
section 202(a) of the Magnuson-Moss War-
ranty-Federal Trade Commission Improve-
ment Act, Pub. I. No. 83-637, 88 Stat. 2183,
approved January 4, 1975, to provide com-
pensation for expenses of participation for
persons appearing before it. This provision
is discussed on pages 4 and 5 of our afore-
mentioned decision.

We would like to emphasize, however, that
it 15 within the discretion of each individual
agency to defermine whether the participa-
tion of the particular party involved is nec-
essary in order for it to properly carry out
its functions and whether the party Is indi-
gent or otherwise unable to finance its par-
ticipation. No party has s right to intervene
at Federal expense unless the agency so
determines,

Pinally, for the reasons set forth in the
NRQO decision, we believe it would be advis-
able for the parameters of such financial
assistance, and the scope and limitations on
the use of appropriated funds for this pur-
pose to be fully set forth by the Congress in
legislation, as was done In the case of the
Federal Trade Commission by the provisions
of Sectlon 202(a) of the “Magnuson-Moss
Warranty-Federal Trade Comniission Im-
provement Act,'" supra.

2. Modification of procedural ruies so as to
ease their financial burdens on public par-
ticipants. For the reasons stated with respect
to NRC in the NRC decision, we find nothing
in the laws of any of the agencies considered
to prevent simplification of procedures and
the elimination of unduly burdensome re-
quirements which Increase the cost of par-
ticipation by parties involved.

3. Provision of technical assistance by
agency stajfl. For the same reasons given un-
der “Access to Technical Information and
Staff” In the NRC decision with respect to
NRC, the same access to technical expertise
may be made available by each agency. As
we stated with respect to NRC, this would not
extend to the assignment of agency staff
members to particlpants in the role of in-
dividual technical advisors for the purpose of
advancing the position of a particular party.

4. Provision of legal assistance by agency
stafl. To the extent a participant needs fac-
tual information concerning legal aspects of
a proceeding, such as explanations of proce-
dures or examples of documents required to
be filed, we believe agency staff members can
provide this. However, agency staff could not
be permitted to act In the capacity of ad-
vocates for a participant.

5. Creation of an independent public coun-
sel. We belleve nothing precludes an agency
from having its stafl present information to
the agency's decisionmaking bodies concern-
ing the public interest or consumer view-
points In the course of a proceeding In order
to call attention to relevant opinions not ex-
pressed by parties representing private in-
terests. However, no agency could use its ap-
propriations to establish an independent en-
tity outside its jurisdiction and control,

6. Creation of ¢ Consumer Assistance Office
such as that now employed by the FOC. On
March 19, 1976, the Federal Communications
Commission (FOC) announced the formation
of a new Consumer Assistance Office, Accord-
ing to a press release from FCC: “This office
will provide a central location or coordinating
point within the Commission for members of
the public, citizens groups and FCC licensees
who seek Information or assistance.

"The Consumer Assistance Office represents
another step in the FCC's efforts to ensure
prompt and accurate response to inquiries
and to enhance public understanding of the
Commission’s policles and regulations.

- - * - »

“Any person or group wishing informatio,
about the Commission’s rules, matters pend-
ing or material explaining FCC policles anq
regultajons may contact one of the fulltime
staff members of the Office.

“The Office also will provide informarion
assistance to persons who wish to participate
in the Commission’s processes or file an ap-
plication with: the FCC but who are un-
familiar with the procedures to be followed

“Finally, the Office will help prepare ai-
tractive and easy to understand brochures
explaining Commission regulations and how
best to comply with them.”

We have been informally advised by star
of the FCC that this office Is not in any way
intended to act as an advocate for consum-
ers. It does not include in its staff attorneys
or professional experts in other fields. 1is
Tunction is baslcally, that of providing the
public with factual information. We are not
aware of anything which would preciude anvy
of the agencies named in your letter from
establising a similar office.

We might also peint out that our NRC de-
cision would also be applicable to' agencie
other than the ones mentioned in your le:-
ter, assuming that there was no specific lep
islative prohibition against if, provided t
the parficular agency holds hearings as
which it has the discretion as to whom to
admit as participants or intervenors; has an-
propriations avaflable to pay-for “necessarv
expenses' to carry out the missions for which
the hearings are being held; and makes the
determinations. mentioned in the immedi.
ately preceding paragraph. This i5 also true
of the other types of assistance mentiones
herein,

Sincerely,
R. F. KELLER,
Deputy Comptroller General
of the United States.

[FR Doe.76-35306 Filed 12-2-76;8:45 am|

[FCC 76-1062)

PART 1—PRACTICE AND PROCEDURE
PART 73—RADIO BROADCAST SERVICES

Reregulation of Radio and Television
Broadcasting

Adopted: November 16, 1976.
Released: December 3, 1976.

Order. In the matter of reregulation
of Radio and Television Broadcasting

1. As a result of its continuing study
concerning the reregulation of radio
and TV, the Commission has under con-
sideration the matter of amending cer-
tain provisions in Parts 1 and 73 of its
rules. These amendments will update
certain rules, delete parts of others
which are no longer necessary, and
make corrections and reyisions where
indicated.

2. The following rule changes are
made for the reasons shown:

(a) AM broadcast stations using di-
rectional antennas are required, by var-
ious rules or license terms, to conduct
field strength measurements weekly or
monthly. (See §§ 73.68, 73.69, and 73.93
(e).) Further, stations wusing remote
control for operation of directional an-
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(ennas are’ required wunder §73.66 to
make annual antenna proof of perform-
ance measurements. Normally, it Is not
desirable to make these measurenients
4uring nighttime hours since the accu-
racy of the measurements may be ai-
fected by the skywave signals from other
~o-channel stations, since there may be
difficulty in reaching or locating meas-
asrement points in darkness, for opera-
tor safety considerations, and other
ractors. Stations frequently request
sither special temporary or continuous
authority to operate with the nighitime
directional antenna during daytime
nours to conduct these measurements,
whereas some stations proceed fo make
1he measurements during daytime with-
out obtaining authority to do so. Usually,
such operation takes place at reduced
power or with a directional patiern that
will not cause interference to other sta-
tions. However, there are some circum-
stances where use of the nighttime di-
rectional antenna pattern could cause
interference to nearby daytime stations
that would not be a problem during the
nighttime. Therefore, some degree of re-
view is required to determine if interfer-
ence to other stations will be caused and
an authorization procedure is desirable,

Under the existing provisions of § 1.542,
temporary authorizations issued to
broadeast licensees are limited to periods
not to exceed 90 days. This requires that
the licensees must apply for, and the
Commission staff must process and grant,
these authorizations at 90 day intervals
so that the licensee can adequately
comply with the requirements of other
provisions of the rules. To provide relief
for both licensees of AM stations and
the Commission of this repetitive proce-
dure, the rules are amended to provide
for a continuing equipment test author-
ity. Such provision is being included in
the existing rule § 1.544 covering au-
thorization requests for experimental op-
eration, The rule is also expanded fo
include references to experimental oper-
ation authorizations for FM, noncom-
mercial educational FM, and TV stations,

(b) Section 73.36, Special field test au-
thorization, provides for the granting of
Commission authorization to conduct
special fleld strength measurements or
other specialized tests for AM stations.
Upon review, it has been defermined that
changes would be desirable to conform
with FM and TV rule provisions. Amend-
ment will be made to delete the require-
ment that field test stations comply with
all provisions of the EBS rules. Since
field test stations do not transmit pro-
;ram material of any type for public
use, it is inappropriate to require these
stations to install signal encoding or
decoding equipment or to transmit EBS
test messages. Also, the technical logzing
procedures should more accurately re-
flect the procedures for determining op-
erating power. Therefore changes are
being made (n § 73.36 to delete the EBS
requirements and to specify operating
power in terms of transmitter output.
Further; the more acceptable term “field
strength” is substituted for “field in-
lensity” In keeping with the practice of
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standardizing terminology as rule sec-
tions are amended.

(¢c) Paragraph (b)(3) of §73.40 de~
scribes certain construction and installa-
tion details, for safety purposes, of the
transmitter and antenna systems of AM
stations. This rule has existed since the
days when first-class radiotelephone op-
erators were on duty at all AM stations
during all periods of operation. Because
of many changes in the operator require-
ments, of the introduction of remote
control operation, and of the innovative
design in the construction and installa-
tion of transmitting apparatus, changes
in this rule are needed. For example, the
rule requires that the keys to the pro-
tective fence around anfenna towers and
antenna tuning houses be kept in “the
possession of the operator on duty at the
transmitter.”” Some licensees, operating
stations by remote control, interpret this
requirement to mean that the keys
should be kept in the possession of the
operator at the remote control point.
Other broadcasters leave the keys at the
transmitter building. Obviously, the in-
tent of the rule was simply to restrict
entry to the protected area to qualified
station personnel. The rule is amended
herein to indicate that the keys to the
locked areas be available at the frans-
mitier sile. At some stations the antenna
tuning unit cabinet or house is located
entirely within the base fence. In such
cases, a2 separate lock need not be pro-
vided for the tuning unit enclosure.

From-time to time, the question has
been raised as to whether radio frequency
power dividing and antenna tuning de-
vices must be located within protective
cabinets or other enclosures with locks or
interlocks (“interlocks" are switches that
automatically turn off the power to a
device when the enclosure is opened),
when located within the transmitter
building itself. The same degree of pro-
tection, to: prevent accidental contact,
must apply to the entire transmitting
system, whether located within the
transmitter building or in the tuning
house at the tower base, Unless the radio
frequency power coupling devices are po-
sitioned where operating personnel or
others could not normally come in con-
tact with them (such as being mounted
above normal reach), such devices
should be contained in protective enclos-
ures with locks or interlocks.

First-class operators are required to
take readings of the meters located at
the base of the antenna towers at most
AM stations, It is therefore necessary
that the management of the station pro-
vide safe access or pathways to the loca-
tion where the meters must be read, and
we wish to emphasize, with this amend-
ment, that such access be considered part
of the transmitting system, subject to
construction and installatiop safety re-
quirements. Field inspections have re-
vealed a danger to safety in many instal-
Iations.

(d) Section 73.40 of the Commission’s
rules sets forth the technical perform-
ance standards for the design, construe-
tion, and safety of life requirements for
AM broadeast transmitfing systems.
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Among the specifications is the require-
ment that the carrier shijt not exceed
5 percent for any level of modulation up
to 100 percent as measured with a 400 Hz
tone. The measurement of the carrier
shift is one of the equipment perform-
ance checks thaf must be made as speci-
filed In § 73.47. Unfortunately the lerm
“earrier shift” was not precisely defined
in the technical definitions for AM
broadcast stations and is frequently con-
fused with a shift in the frequency of
the carrier wave. It appears that the
only use of the term carrier shift is that
shown in two references in Part 73 of the
Commission's rules for AM broadcast sta-
tions, Therefore, we herein substitute in
those rules the more correct term “car-
rier-amplitude regulation” as defined in
the IEEE Standard Dictionary of Elec-
trical and Electronics Terms (American
National Standard), which reads as
follows:

Carrier-amplitude regulation, The change
in amplitude of the carrier wave in an am-
plitude-modulated transmitter when modu-
lationt Is applied under conditions of sym-
metrical modulation.

The rules are therefore being amended to
include the definition of carrier-ampli-
tude regulation in § 73.14, and to substi-
tute that term for “carrier shift” in
§§ 7340 and 73.47. The term “carrier
shift” is also retained parenthetically
because of the historic use of that term,

(e) Licensees of AM stations who wish
to operate directional antenna systems
by remote control must submit data with
their remote control applications ob-
tained over a one-year operating period
that will show the stability of the
antenna and monitoring system.' When
rules were adopted to permit all AM and
FM stations to operate by remote con-
trol, all applicants were required to show
satisfactory operating experience for a
one-year period in order to obtain remote
control authority.® In 1967, the rules were
amended so as to delete the one-year
operating experience requirement for
AM and FM station remote control ap-
plications, except for those AM stations
using directional antennas® This re-
quirement was retained for directional
antenna stations because the antenna
monitors in use at that time were not
adaptable for remote control reading of
phase Indications.

Since phase indications of the antenna
monitor would not be available at the
remote control point, it was necessary
that the applicant show that the antenna
system was stable and reliable since the
transmitter site would be unattended
most of the time of the operating sched-
ule. This meant that new stations or

I FCC Form 301-A (Application for suthor-
ity to operate a broadecast station by remote
control), Section II, Ttem 1, reads In part as
follows: "“Submit as Exhibit No. — & state-
ment desceribing the stabllity of the direc-
tional antenna system during the one-year
period preceeding this application."” Item 4
also requires data compiled over a ons-year
period,

* Docket 11677, adopted September 19, 1967,

*Docket 16978 (FCC 67-340), relensed
March 17, 1967,
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those that made changes in the direc-
tional antenna system must have an
operator on duty at the transmitter site
for at least a one year period prior to
filing an application for authority to
operate by remote control. Licensees have
told us that this one-year period was
exceedingly burdensome, particularly
for those who had previously been
operating by remote control, and that
the requirement cou'd discourage de-
sirable changes or improvements in the
transmitting facility.

With the adoption of rules that pro-
vide for the use of type-approved an-
tenna monitors * and approval of sam-
pling systems* accurate indications of
directional antenna performance would
be available at the remnte control point.
The one-year pe-iod with an operator on
duty at the trapsmitter site serves no
useful purpose, since a complete record
of antenna performance wowd be avail-
able from readings taken with the re-
mote control metering and variations
would be immediately known. We are
therefore, by this Order, removing the
one-year stability showing requirement
for directional remote control applica-
tions for those stations having both a
type-anproved antenna monitor and
sampling system meeting the specifica-
tions for approval contained in § 73.68.

The one-year stability showing re-
quirements are not currently included in
the rules but are contained only in Sec-
tion II of FCC Forin 301-A, In order to
clearly show the remote control anplica-
tion filing requirements in connection
with AM directional antenna svstem.
they are being included in rule Section
73.66—remote.control authorization, This
addition to the rule does not impose any
additional reguirement on applicants or
licensees. but is us<ed to provide the vehi-
cle for relaxing the existing application
filing requirements.

(f) In a reregulation Order released
June 7, 1976 (FCC 76-487, Mimeo 40746),
the Commission amended the mainte-
nance log rules for AM stations so as to
permit stations using tvpe approved
antenna monitors with directional
antenna systems, and not using remote
control, to read and log certain antenna
meter and monitor indications every
second day rather than every day, five
days a week, Several licensees have told
us that, although the reduction in the
number of required readings was de-
girable, the amended rules could in some
casesd require a change in the working
schedules of operating personnel. Sta-
tions that previously had only third-class
operators on duty during weekends would
now be required to have a first-class
operator on duty or come to the station
on either a Saturday or Sunday in order-
to meet the “every other day” meter
reading requirements of the amended
rules, It would therefore be desirable for
some stations to retain the “five-day-a~
week” meter reading and logging sched-

“Docket 19471 (FCO T3-40, released Janu-
ary 16, 1973.

S Docket 19692
Pebruary 12, 1976,

(POC 76-101), released
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ule as used by stations not having type-
approved monitors. In this way, it would
not be necessary to change the working
schedule of the station operators.®

In reviewing the requirements for the
reading of base currents, we note that
stations using remote control with direc-
tional antenna systems, would also be
required to have a first-class operator
appear at the transmitter site on either
a Saturday or Sunday of each weekend
to meet the “every-other-day” meter
reading requirements. This is a par-
ticularly inconvenient schedule for a
station emvloying only one first-class
operator who can make these readings.
We are therefore, in this Order, further
amending paragraph (a) () of § 73.114
to permit all stations having type ap-
proved antenna monitors but not having
approved samnling systems to make the
readings of the directional antenna
operating parameters for each direc-
tional pattern used three times each week
at appropriate intervals. This change
will permit, stations to avoid scheduling
readings by a first-class operator on
weekends.

(g) Section 73.256 of the rules for FM
broasdecast stations contalns the condition
for licensing an alternate main trans-
mitter that such transmitter must have
the same power rating as the licensed
main transmitter. Similar pravisions are
included in § 73.556 of the rules for non-
commercial, educational FM stations and
§ 73.637 for TV stations. The Commission
does not- specify or restrict the power
rating of the transmitter installed for a
particular licensed operating power
similar to the restrictions in § 73.41 for
AM stations. Therefore. there appears
to be no valid reason for requiring li-
censees of FM stations desiring to have
both a main and alternate main trans-
mitter to purchase transmitters of
identical power ratings. The only con-
cern should be that both transmitters be
canable of operating at the licensed out-
put power and meet the required tech-
nical standards, Therefore, the condition
“both transmitters shall have the same
power rating” is deleted from the rules
for use of slternate main FM and TV
transmitters.

It is also noted in § 73.656(a) for non-
commercial educational FM stations that
Form 301 is designated to be used in
applying for authority to use an alter-
nate main transmitter. The correct form
for use for noncommercial educational
FM stations should be FCC Form 340.
The form number designated is being
corrected.

(h) Section 73.257 of the Commis-
sion’s rules for FM broadcast stations
(§ 73.557 for NCE-FM stations) concerns
procedures for licensees who wish to
make certain changes in the transmit-
ting systems of thelr stations. In some
cases, a formal application is required
using either Form 301 or Form 340 re-

¢Such rellef was requested in & petition
for partial reconsideration of FCC Order 76~
487, filed July 7, 1976, on behalf of Amherst
Broadcasting Company, Ino. (WTT, Amherst,
Massachusetls) .

questing a construction permit to obiain
authority to make the desired Chdnj’(”\“
required for changes of location of ; 2¢
station or the transmitter installation o
those that would affect the operating
power, antenna height, or area of cover-
age. Certain other changes in equipment
may be made without obtaining prio;
authority, however, a notice must be sent
to ' the Commission reporting thoge
changes. An example of the notification
procedure would be the Installation of 4
new type-accepted transmitter having
power rating equal to the one hein
replaced.

Licensees of FM and NCE-FM station:
oceasionally desire to modify portions of
their transmitting apparatus to mprove
the audio quality of their program s
This frequently involves the substitut
or replacement of the FM exciter, s
generator, or possibly both units of th¢
existing transmitter. The new units to
Installed may be made by the same man-
ufacturer as that of the transmitter o)
could be made by a different manuiae-
turer. Sections 73.257 and 73.557 clearly
state that an application for a censtruc-
tion permit must be filed and prior ay-
thority obtained for a “change in fre-
quency control and/or modulation sys-
tem.” Since both the FM exciter unit
and the stereo generator involve the fre-
quency control and modulation sys
of the FM transmitter, it would appear
that a construction permit is required to
make these changes, even though the
units being substituted, using different
technology, may be type accepted or
components of tvpe-accepted transmit-
ters of a different model. Manufacturers
of FM exciters and stereo generators
using new technology promote their
equipment for upgrading the signal quai-
ity of older transmitters, and advertise
that their devices are either type-
accepted or otherwise acceptable for use
by the F.C.C, It is in this area that con-
fusion and misunderstanding occur as to
the Commission’s actual approval re-
quirements for obtaining prior authorit,
to make changes in the transmittiig
equipment.

The requirement that a construction
permit.be obtained to make changes in
the frequency control or medulation sys-
tem of a transmitter was originally in-
tended to cover those situations wherc
the licensee desired to make circuit mod-
ifications that could substantially alter
the transmitter performance or its abil-
ity to meet licensing standards. When
such changes were requested, the Com-
mission would review the application o
determine their feasibility. If the mod-
ifications appear acceptable, a construc-
tion permit was-granted to the station
licensee. Upon completion of the frens-
mitter changes, the station was then re-
quired to submit measurement data with
a license application to show that the
modified transmitter was acceptable for
licensing, and upon such a showing, ¢
new station leense authorizing the use
of a “composite” transmitter was issued.

When an entire stereo generator or
FM exciter unit of an FM transmitter is
replaced with one of a different type,
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ihe substitution can be accomplished by
making simple cable connections without
making circult modifications in most
cases. It is only necessary that a deter-
mination be made that the replacement
units are compatible with the existing
rransmitter. Since the new stereo gen-
erator. or FM exciter either will or will
not be compatible with the licensee’s
transmitter, it is not necessary that a
formal construction permit application
pe filed because a detailed analysis of
the changes are not required. However,
authority is required to use the trans-
mitter because it differs from its original
type accepted design. It is appropriate
that we provide an informasl application
procedure for those licensees who wish
to upgrade the quality of their program
service by modernizing their trans-
mitting apparatus. For these reasons,
§5732.257 and 73.557 are being amended
to provide for such procedures,

Modification of a type accepted trans-
mitter with new components, inciuding
a new type-accepted number identifica~
tion plate, supplied by the manufacturer
can be made without prior authorization
under the provisions of the rules that
provide for installation of type-accepted
replacement transmitters.

(i) Licensees of FM breadecast stations
may determine the transmitter output
power by either of two methods—direct
or indirect. (Sections 73.267 and 73.567,
operating power; determination and
maintenance of.) Many licensees use the
indirect method hecause additional cali-
bration equipment is required to use the
direct method. The output power is de-
termined by the indirect method by mul-
tiplying three factors together; the final
amplifier plate voltage, the plate current,
and an efficiency factor, F.

The value of the efficiency factor, ac-
cording to' the cxisting rules, is to be
taken from the data supplied ‘by the
transmitter manufacturer to the Com-
mission in the application for type-
acceptance. The . efficiency factor data
over the entire operating power range of
the transmitter is to be included in the
instruction book supplied as part of the
transmitter. The measurement data sub-
mitted by the manufacturer is usually
based on tests on a new transmitter as
originally designed and adjusted under
ideal conditions. Experience over the
vears and measurements made by li-
censees indicates that the efficlency fac-
tor for transmitters in actual use may
differ as much as 20 percent from that
shown in the instruction manual. There
are a number of reasons for this differ-
ence including the fact that the initial
measurements may have been made on
a frequency other than that being used,
manufacturing variations, using ampli-
fier tubes of a different manufacturer or
improved design, aging of components,
and licensee maintenance practices. This
variation in efficiency factor could result
in operation well beyond the permissible
power tolerance range.

Clearly, the direct method of power
determination would be the most accu-
rale method for licensees $0 use. Even so,
it is unfortunate that the existing rules
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do not provide for use of a more accurate
efficiency factor, as established by the
manufacturer cn the particular trans-
mitter sold to a licensee, or by the licen-
see or his consulting engineer based on
measurements made at the station, using
procedures as accurafe as those used by
a manufacturer. It is appropriate that
the rules for FM and noncommercial ed-
ucational FM stations be amended to
permit licensees to use the most accurate
efficiency factor detemnination available.
This will be of particular benefit to own-
ers of older transmitters where accurate
data or the initial test data is not avail-
able and fo those stations that must
change from the direct to the indirect
method of determining output power.
(j) The rules for both FM and TV sta-
tions describe the transmitter transmis-
sion line calibration procedures to be
used by licensees using the direct method
for determining transmitter output
power. When the direct method of power
determination is used by either FM or
TV stations, the transmission line meter
must be calibrated against a standard
wattmeter at intervals not exceeding six
months. The maintenance log rules for
TV stations (§ 73.672(a)(9)) requires
that a log entry be made as a record of
the required calibration, however, the FM
maintenance log rules do not include a
similar requirement. As a result, FM sta-
tions using the direct method of power
determination are not always able to
document their calibration. Since there
may be a considerable difference in the
power output as determined by the direct
and indirect methods, a serious output
power discrepancy could result unless
references to the calibration data is read-
ily available. It is appropriate that
§ 75.284 of the FM rules (Maintenance
log) be amended to achieve parallelism
with the calibration procedures estab-~
lished for TV stations so that the meas~
urement data obtained during the bien-
nial measurements be retained in the
FM station maintenance log. Inserting
this measurement data obtained during
the calibration procedures in the log
should impose no additional burden upon
the licensees. Similar amendments are
made in the maintenance log rules for
noncommercial FM stations (§ 73.584).
3. We conclude that, for the reasons
set forth above, adoption of these amend-
ments will serve the public interest. Prior
notice of rule making, effective date pro-

visions, and public precedure thereon are .

unnecessary, pursuant to the Admin-
istrative Procedure and Judicial Review
Act provisions of 5 U.S.C. 553(b) (3) (B),
irasmuch as these amendments impose
no additional burdens and raise no issue
upon which comments would serve any
useful purpose,

4. Therejore, it is ordered, That, pur-
suant to sections 4 and 303 of the Com-
munications Act of 1934, as amended,
Parts 1 and 73 of the Commission’s rules
and regulations are amended as set forth
below, effective December 13, 1976.

5. It is further ordered, That the petl-
tion by Amherst Broadeasting, Inc. for
partial reconsideration of FCC Order 76~
487 is dismissed as moot.

53025

(Secs. 4, 303, 48 Stat., as amended, 10686, 1082
(47 U S.C. 154, 308) .)

FeDERAL COMMUNICATIONS
COMMISSION,’
VinceNT J. MULLINS,
Secretary.

1. In §1.544 the headnote and text
are amended to read as follows:

§ 1.544 Application for broadcast stu-
tion to conduct field strength meas-
urements and for experimental op-
eration.

(a) A BSpecial Antenna Eguipment
Test Authorization may be issued to the
licensee of an AM station to operate with
authorized nighttime power and direc-
tional antenna radiation pattern during
daytime hours as necessary to make
ance measurements. An informal ap-
plication sent to the Commission in
Washington is used in applying for such
authorizations. Special Antenna Equip-
ment Test Authorizations granted under
the provisions of this paragraph may be
issued for a specific period or an indefi-
nite term, and may be modified or can-
celled at any time by the Commission.
Special Antenna Equipment Test Au-
thorizations are to be posted with the
associated AM station licenses.

(b) A Special Experimental Author-
ization may be issued in accordance with
§§ 73.32, 73.262, '713.562, and 73.666 to the
licensee of an AM, FM, noncommercisl
FM or TV broadcast station, in addition

-to the regular authorization. An infor-

mal application sent to the Commission
in Washington should be used in apply-
ing for such authorizations. Special Ex~
perimental Authorizations are to be
posted with the associated station li-
censes,

2. In § 73.14, new paragraph
added to read as follows:

§ 73.14 'Technical definitions.

) Carrier-amplitude regulation
(Carrier shift) The change in amplitude
of the carrier wave in an amplitude-
modulated transmitter when modulation
is applied under conditions of sym-
metrical modulation.

3. In § 73.36, paragraphs (a)(3), (a)
(4), (a)(5), (a)(6), (a)(T), and (c)(2)
are amended and (a)(8) is deleted to
read as follows:

) is

§ 73.36 Special field test authorization.

(a) Upon a showing that a need exists,
a special test authorization to operate a
portable or regularly authorized trans-
mitter may be issued to persons desiring
to make fleld strength surveys to deter-
mine values of soil conductivity, or other
factors influencing radio wave propaga~
tion, in particular areas or paths for the
period necessary to conduct the survey.
Such authorizations may be granted
upon the following conditions:

(3) The antenna input power shall not
exceed authorized test power and the
antenna current ammeter indications

? Commissioners Hooks and Fogarty absent,
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ghall be maintained et a constant value
for each phase of the test.

(4) The input power to the final am-
plifier stage, antenna current, and an-
tenna input power shall be logged 8t
half-hour intervals and at any time that
the power is changed. Copies of the logs
shall be submitted to the Commission
with the required report.

(5) The test equipment shall not be
permanently installed, unless such instal-
lation has been separately authorized.
Mohile units shall not be deemed perma-
nent installations.

(6) The equipment must be operated
by or under the personal direction of
either a licensed radiotelephone first-
class or second-class operator.

(7) A report, containing the measure-
ments, their analysis and other results
of the survey shall be filed with the Com-
mission within sixty (60) days from ter-
mination of the test authorization. The
measurements shall be made and re-
ported according to the procedure de-
seribed in § 73.186, s0 as to permit a de-
termination of the inverse distance field
in pertinent directions.

- . . » »

(c) » - -
(2) Frequency, transmitter output
power, and time of operation.

4, In §73.40, paragraphs (a) (5), (b)
(3) (iv) and (b) (3) (v) are amended and
(b) (3) (vi) is added to read as follows:

§ 73,40 'Transmitter; design, construc-
tion and safety of life requirements.

(a) » r »

(5) The carrier-amplitude regulation
(carrier shift) at any percentage of
modulation does not exceed 5 percent.

. » . » -

(b)

(3)

tiv) Radio freguency power coupling,
dividing and phasing networks shall be
installed within protective cabinets or
enclosures which are locked or provided
with safety interlocks, or so located or
sereened as not to be a hazard to operat-
ing personnel, Antenna coupling network
‘cabinets, located entirely within a locked
enclosure around an antenna base, need
not have a separate lock or interlock.

(v) The antenna lead-in, transmission
line and counterpoise (when used) shall
be installed so as not to present a hazard.

(vi) Antenna towers having a radio
frequency potential at the base (series
fed, folded unipole, and insulated base
antennas) shall be enclosed within ef-
fective locked fences or other enclosures.
Keys to the antenna base fences, tuning
houses and protective cabinet locks shall
be available at the transmitter site at all
times, and safe access shall be provided to
each antenna tower base for meter read-
ing and maintenance purposes, Metal
fencing and metal conduit and exposed
nearby wiring shall be effectively
grounded, either directly or through by-
pass or static drain devices.

» L -

5. In §'%3.47, paragraph
amended to read as follows!:

29 ¥

(@) (3) 1is

RULES AND REGULATIONS

§ 73.47 Equipment performance meas-
urements, -

(a) » - .

(3) Data showing percentage of carrier
amplitude-regulation (carrier shift) for
25, 50, 85, and 100 (if obtainable) per-
cent modulation with 400 Hz tone.

6. In §73.66, a new paragraph (d) is
added to read as follows:

§ 73.66 Remote control authorization.

» - > - -

(d) Stations not having an approved
antenna monitor and sampling system
shall include in their applications for
authority to operate a directional an-
tenna transmitting system by remote
control, showings describing the stability
of the antenna system during the one-
year period preceding the filing as speci-
fled in FCC Form 301-A. Stations hav-
ing the indications of antenna phases
and sample currents or their ratios pro-
vided by a type-approved antenna moni-
tor and an approved sampling system
(sée § 73.68(a)) avallable at the remote
control point are not required to submit
Section II of FCC Form 301-A for appli-
cation for authority to operate by remote
control,

7. In § 73.114, paragraphs (a)(9) (i)
and (a)(9) (iil) are amended to read as
follows:

§ 73.114 Maintenance log.

$R) e

DIAT RS

(i) For stations using a type approved
antenna monitor but not operating by
remote control, entries shall be made for
each directional radiation pattern used
at least three days of each calendar week
taken not less than 44 hours nor more
than 76 hours apart: Provided, That, if
a first-class radiotelephone operator is on
duty at the transmitter for all periods
of operation with a directional radiation
pattern, and the station authorization
permits antenna base current readings,
at less frequent intervals than specified
in this subparagraph, entries may be
made pursuant to the schedule specified
in that authorization.

(ill) For stations operated by remote
control and using & type approved an-
tenna monitor, entries shall be made for
each directional radiation pattern at least
three days of each calendar week with
the readings taken at least 44 hours but
not greater than 76 howrs apart.

. » . B -
8. New § 73.1567 is added to read as fol-
lows:
§ 73.157 Speecial antenna equipment test
authorizations,

(a) A special antenna equipment test
authorization may be issued to the li-
censee of a station using a directional
antenna during nighttime hours to oper-
ate with the authorized nighttime power
and directional radiation pattern during
the daytime as necessary to make moni-
toring point field strength measurements
and antenna proof of performance meas-
urements. Such authorizations are ob-

tained by submitting an informal appii-
cation to the Commission in Washington
in accordance with the provisions o
§ 1.554.

(b) Special anfenna equipment {c.
authorizations will be granted in accorg-
ance with the following conditions:

(1) No harmful intereference will iy
caused to any other station due to oper-
ation with a nighttime directional pai-
tern during daytime hours.

(2) The authorizations may be modi-
fied or cancelled at any time by the Com -

-

and directional radiation pattern
be only for the purposes of making moni
toring point field strength measurements
or antenna proof of performance meas-
urements and shall be restricted to the
minimum time possible to accomplish the
measurements,

(¢) Special equipment test authoriza-
tions are to be posted with the statinn
license in accordance with § 73.92.

§ 73.256 [Amended]

9, In § 73.256, paragraph (a)(2) i
deleted and designated as reserved

10. In § 73.257, paragsaph (b)) (7) i
amended, existing paragraph (¢) is re-
designated as paragraph (d), and new
paragraph (e) is added to read
follows:

§ 73.257 Changes in equipment and -
tenna system,

» s » - .
(b) = * »
. . »

(7) Modification of frequency control
or modulation circuits.

(¢) Specific authority, upon filing an
informal application therefor, is require
for any of the following changes:

(1) Replacement of a stereo generator
unit of the transmitter with a type other
than that which was included in th:
transmitter as type accepted.

(2) Replacement of an FM exeiter un

of the transmitter with a type other tha:
that which was included in the trans
mitter as type accepted.
- (d) Other changes, except as provided
for in this section or in the Technical
Standards of this subpart, may be mad:
at any time without authority of the
Commission: Provided, That the Com-
mission shall be notified of such change
within 30 days.

11. In § 73.267, paragraph (a)(3) &
amended and (a) (4) is added to read @
follows:

§ 73.267 Operating power: determin
tion and maintenance of.

(a>.oc

N . . . .

(3) The value of the efficiency facio
F, shall be determined-and a record kep!
thereof by one of the following method
listed in order of preference:

(1) Using the most recent measure-
ment data for calibration of the trans-
mission line meter according to the pro-
cedures described in subparagraph (1)
of this paragraph, or the most recent
measurements made by the licensee 10
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establish the value of F. In the case of
composite transmitters or those in which
the final amplifier stages have been mod-
ified pursuant to Commission approval,
the licensee shall furnish the Commission
and retain with the station records the
measurement data used as a basis for
determining the value F.

(ii) Using measurement data shown
on the transmitfer manufacturer’s test
data supplied to the licensee: Provided,
That the measurements were made at
the authorized frequency and transmit-
ter output power,

(iii) Using the transmitter manufac-
turer’s measurement datas submitted to
the Commission for type-approval and
as shown in the instruction book sup-
plied to the licensee.

(4)-The value of F established for the
authorized transmitter output power is
to be used for maintaining the operating
power pursuant to paragraph (b) below.

12. In § 73.284, new paragraph (a) (9) |

is added and existing paragraph (a) (9)
is redesignated as paragraph (a) (10) as
follows: z

§73.284 Maintenance log.

(a) * ¢ 2

(9) Whenever the calibration of the
output power meter is made as required
by §73.267(b) (2) with a brief descrip-
tion of the methods and results.

(10) any other entries required by the
current instrument of authorization of
the station and the provisions of this
subpart.

* * - - -

13. In § 73.556, paragraph (a), intro-
ductory paragraph is amended and (a)
(2) is reserved to read as follows:

oo

£ 73.556 Alternate main transmitters,

(a) Upon approval of an application
therefor (Form 340), an alternate main
transmitter may be licensed for use, sub-
iect to the following conditions:

- » . - .
(2) [Reserved]
- » * - *
14, In § 73.557, paragraph (b)(7) is

amended, existing paragraph (¢) is re-
designated as paragraph (d) and new
paragraph (c) is added to read as fol-
lows:

§ 73,557 Changes in equipment and an-
tenna system.,
. » - - .

(h)

= v =

. . . »

(7) Modification of frequency control
or modulation circuits.

(c) Specific authority, upon filing an
informal application therefor, is required
for any of the following changes:

(1) Replacement of a stereo generator
unit.of the transmitter with a type other
than that which was included in the
transmitter as type accepted.

(2) Replacement of an exciter unit of
the transmitter with a type other than

-
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that which was included in the trans-
mitter as type accepted.

(d) Other changes, except as provided
for in this section or in the Technical
Standards of this subpart, may be made
at any time without authority of the
Commission: Provided. That the Com-
mission shall be notified of such changes
within 30 days.

15, In §73.567, paragraph (a) is
amended to read as follows:

§ 73.567 Operating power: determina-
tion and maintenance of.

(a)

» - - - .

(3) The value of the efficiency fac-
tor, F, shall be determined and a record
kept thereof by one of the following
methods listed in order of preference:

(i) Using the most recent measure-
ment data for calibration of the trans-
mission line meter according to the pro-
cedures described in subparagraph (1)
of this paragraph, or the most recent
measurements made by the licensee to
establish the value of F. In the case of
composite transmitters or those in which
the final amplifier stages have been
modified pursuant to Commission ap-
proval, the licensee shall furnish -the
Commission and retain with the station
records the measurement data used as a
basis for determining the value F.

(ii) Using measurement data shown
on the transmitter manufacturer’'s test
data supplied to the licensee: Provided,
That the measurements were made at the
authorized frequency and transmitter
output power.

(iii) Using the transmitter manufac-
turer’s measurement data submitted to
the Commission for type-approval and
as shown in the instruction book sup-
plied to the licensee.

(4) The value of F established for the
authorized transmitter output power is
to be used for maintaining the operating
power pursuant to paragraph (b) below.

Ll * * = -

16. In § 73.584, new paragraph (a)(9)
is added and existing paragraph (a) (9)
is redesignated as paragraph (a)(10) as
follows:

§ 73.581 Maintenance log.
(a' . * »
(9) Whenver the calibration of the

output meter is made as required by
§ 73.567(b) (1) with a brief description
of the methods and results.

(10) Any other entries required by the
current instrument of authorization of
the station and the provisions of this
subpart.

17. In § 73.637, paragraph (a), intro-
ductory paragraph is amended and (a)
(2) is reserved to read as follows:

§ 73.637 Aliernate main transmitters.

(a) Upon approval of an application
therefore (Form 301, or for stations
operating as noncommercial educational,
Form 340), an alternate main transmit-
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ter may be licensed for use, subject to
the following conditions:

» » - » .
(2) [Reserved]
» - . - .

[FR. Doc.76-35673 Filed 12-2-76;8:45 am|

PART 76—CABLE TELEVISION SERVICES

Clarification of Standard for Amplitude
Characteristic

Adopted: November 22, 1976,
Released: November 30, 1976.

Order. In the matter of editorial
amendment of Part 76 of the Commis-
sion’s rules to relax and clarifying the
standard for amplitude characteristic of
cable television systems.

1. It has come to the attention of this
Commission that our standard for the
amplitude characteristic of cable tele-
vision systems may impose an unneces-
sary burden on manufacturers and users
of certain types of cable television sys-
tem equipment, and may indeed produce
undesirable results for cable television
subscribers in certain instances. Our
Rules and Regulations, in § 76.605(a) (8"
specify that the amplitude characteristi~
shall be within a range of =2 decibe's
from 0.50 MHz to 5.25 MHz above tI -
lower boundary frequency of the cal'r
television channel, referenced to th
amplitfude at 1.25 MHz above the lows
boundary frequency. This rule ‘is i
tended to assure that information cp»
ried in frequencies both above and below
the visual carrier frequency is tran-
mitted in a form which can be effectiv¢
utilized by a television receiver.

2. Our existing specification seems
be in conflict with acceptable engine:r
ing practices used in the manufacture c
certain single-channel amplifiers and
also certain signal filters used in the
headends of many cable television sy -
tems. The so-called “strip amplifier<’
are capable of providing high qualit
television signals, although they may ro*
meet our existing amplitude characteri- -
tic specification. Heterodyne sien~’
processors, while they may meet th-
present standard by themselves, som
times require the use of added filters
prevent inferference from adjacert
broadcast channels. Those added filters
may also fail to meet the present stanp« -
ard. The performance of both types of
equipment may actually be degraded °
the equipment is built to our preser:
standard of amplitude characteristic,
The difficulty is that the quality of tho
picture produced by a teleyvision receive -
depends not only on the relative ampli-
tudes of the various frequency compo-
nents of the composite television signs!
but also on the relative time delays of
the various components of the signal. In
order to build signal processors and
headend amplifiers which do not cause
interference with adjacent channels
which also carry cable television signals,
it is necessary that out-of-band signals
be attenuated significantly. In order to
meet our present standards, the ampli.
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tude characteristic must fall off very
sharply at the edges of the cable tele-
vision channel. But, with existing filter
technology this sharp fall-off produces
group delay (time delay) distortions
which degrade the picture more than
would be the case with a more relaxed
amplitude characteristic. For these rea-
sons, our Cable Television Advisory Com-
mittee recommended relaxation of the
amplitude characteristic standard (Cable
Technical Advisory Committee Report to
the F.C.C., FCC Report No. FCC-CTB-
75-01, May 1975).

3. Therefore, in order to allow the
manufacturers of cable television equip-
ment to trade flatness in amplitude char-
acteristic for flatness in group delay
characteristic in order to produce the
optimum performance of the eventual
television receivers, we are hereby relax-
ing the requirements of § 76.605(a) (8) as
specified in the attached appendix. It
is not expected that the new amplitude
characteristic reguirement will lead to
any degradation of television pictures
viewed by cable television subscribers. We
note that it may be appropriate to adopt
standards for group delay characteristic
as well as amplitude characteristics, but
we are not addressing that question in
this action.

4. Authority for the attached amend-
ments is contained in 47 U.S.C. 151, 152,
301, and 307; and in § 0.231(d) of the
Commission’s rules. Inasmuch as the
amendments ordered are nonsubstantive
editorial revisions of the Commission’s
rules and regulations, impose no new
requirements, and are intended only to
relax or clarify existing requirements,
compliance with the prior notice, proce-
dural and effective date provisions of
the Administrative Procedure Act,
5 U.8.C. 553, would serve no useful pur-
pose and is unnecessary.

5. Accordingly, it is ordered, That ef-
fective December 7, 1976, Part 76 of the
Commission’s rules and regulations is
amended as set forth below,

(Secs. 1, 2, 301, 307, 48 Stat,, as amended
1064, 1081, 1083 (47 U.8.C. 151, 152, 301, 807).)

FEDERAL COMMUNICATIONS
COMMISSION,

R. D. LICHTWARDT,
Ezxeculive Director.

Part 76 of Chapter I of Title 47 of the
Code of Federal Regulations is amended
in the following manner:

Section 76.605 is amended by revising
paragraph (a) (8) as follows:

§ 76,605 Technical standards.

(g) & *»

(8) The amplitude characteristic shall
be within a range of +2 decibels from
0.75 to 5.0 MHz above the lower boundary
frequency of the cable television channel,
referenced to the average of the highest
and lowest amplitudes within these fre-
quency boundaries,

- - - » -

[FR Doc.76-35674 Filed 12-2-76;8:45 am]
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PART 94—PRIVATE OPERATIONAL-FIXED
MICROWAVE SERVICE

Technical Standards for Microwave Radio
Stations

Correction

In FR Doe, 76-34188, appearing on
page 51403 in the issue for Monday, No-
vember 22, 1976, in the table at the bot-
tom of colunm 2, the first line of stand-
ards should read as follows:

952-960— *30  0.00056  100kHz 720
Title 49—Transponation
CHAPTER II—FEDERAL RAILROAD AD-
MINISTRATION, DEPARTMENT OF

TRANSPORTATION

[FRA Docket No. H3-2, Notice No, 1}

PART 228—HOURS OF SERVICE OF
RAILROAD EMPLOYEES

Construction of Railroad Employee
Sleeping Quarters; Interim Rules

The Federal Railroad Administration
(FRA) has determined that it is neces-
sary to issue interim rules responsive to
section 2(a) (4) of the Hours of Service
Act (45 US.C. 61-64b) (hereafter Act)
as amended by section 4(a) of the Federal
Railroad Safety Authorization Act of
1976, Pub. L, No, 94-348, 90 Stat. 818, The
new provision, which became effective on
July 8. 1976, makes it unlawful for any
common carrier by railroad to begin con-
sitruction or reconstruction of sleeping
guarters for employees covered by the
Act, after the effective date of the pro-
vision, “within or in the immediate
vicinity (as determined in accordance
with rules prescribed by the Secretary)
of any area where railroad switching or
humping operations are performed.”

Carrier employees covered by the Act
include those (1) engaged in _or con-
nected with the movement of any train
(e.g., trainmen, locomotive engineers,
firemen, conductors, switchmen, switch-
tenders, hostlers), (2) involved in the
communication of orders pertaining to or
affecting train movements (e.g., opera-
tors, train dispatchers), or (3) engaged
in installing, repairing or maintaining
signal systems (e.g., signal maintainers,
persons assigned to signal “gangs” en-
gaged in constructing systems; signel
shop employees who repair, test or fabri-
cate signal system components; com=-
munication employees who work on cir-
cuits governing signals) .

FRA administers and enforces the
Hours of Service Act under section 6(1)
(3) (A) of the Department of Transpor-
tation Act (49 US.C. 1655(f) (3) (A))
and a delegation from the Secretary of
Transportation (49 CFR 1.49(d)).

Carriers are undeér a present duty to
obserye the prohibition against construc-
tion of crew quarters within the immedi-
ate vicinity of humping operations, since
the amendments to the Act do not pro-
vide for a delayed effective date, Accord-
ingly, until there has been a sufficient
opportunity for full rulemaking proceed-
ings on this matter, it is incumbent on

FRA to state through temporary rules
what “immediate vicinity” means. ;

The primary impetus of this amend-
ment to the Hours of Service Act was the
accident that occurred at Decatur, 1)i-
nois, on July 19, 1974. (H.R. Report No
94-1166 (1976) at page 11.) Seven em.
ployees were killed and another 33 were
injured when an explosion demolisheq
crew gquarters that were located betwe
and adjacent to two classification yar
and did other extensive damage in i,
middle of the Norfolk and Western ya
Three hundred sixteen persons who livec
or worked in the surrounding area were
also - injured. The explosion resulteq
from accidental release of product which
occurred during the switching of hazard.
ous materials.

The approach of the Department of
Transportation in attempting to limit o,
eliminate the risks associated with the
transportation of hazardous materials in
yards throughout the country has been 1
work for the prevention of accidental re.
lease of product, fires and explosions
This approach is based on the realiza-
tion that, in many hundreds of localitics
throughout the country, it is not possi
to create a physical separation or buffer
zone between railroad yards and nearby
homes, businesses and schools. Nor has
it appeared to be sound policy to apply
drastically different standards to the
location of carrier-provided employe:
crew quarters.

Therefore, the Department, through
the Materials Transportation Bureau
(formerly the Hazardous Materizis
Transportation Board) and the FRA, hes
taken several steps since the Decatur
incident to require (1) better equipment
design, including the modification of cer-
fain existing cars, and (2) more strici
operating procedures for handling of
hazardous materials. See, e.g., 39 IR
27572, July 30, 1974; 39 FR 38230, Octo-
ber 3, 1974,

In enacting the 1976 amendment to
the law, Congress determined that addi-
tional protection from accidents such a:
the one that occurred at Decatur, 1i-
nois, is required for crew quarters. In an
integrally related provision of the 1976
amendments, Congress made it unlawiu!
for a carrier “to provide sleeping quar-
ters for employees (including crew quar-
ters, camp or bunk cars, and trailers)
which do not afford such employees an
opportunity for rest, free from interrup-
tions caused by noise under the control
of the railroad, in clean, safe, and sani-
tary quarters * * *." (section 2(a)(3)
of the Act, as amended; 45 U.S.C. 62(a)
(3) ), FRA recognizes that the approach
of Congress, which links basic standards
for existing facilities with more strict
standards for new or reconstructed facil-
ities, evidences an intent that conditions
be improved generally over a period of
time, Thus, FRA has considered both the
factors of safety and freedom from car-
;'iuelr-controlled noise in fashioning these

es.

In determining what constitutes the
“immediate vicinity” for this purpose,
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FRA considered, among other things, the
distances of burning and serious damage
in accidents (such as the one at Decatur,
1llinois) involving detonation of vapor
clouds forming as a result of puncture of
a tank car;

A National Aeronautics and Space Ad-
ministration (NASA) study of certain
chemical tank car explosions occurring

petween 1958 and 1971 (R. D. Seiwert..

NASA Technical Memorandum TMX-
68277 (1972) ) ; and

The Hazardous Materials—Emergency
Action Guide prepared by the National
Highway Traflic Safety Administration.

Based on analysis of these materials
and other information, FRA has deter-
mined that, for purposes of these interim
rules, the “immediate vicinity"” of hump-
ing or switching operations shall mean
an area within one-half mile of such op-
erations or such lesser distance meeting
the tests described below. The one-half
mile distance approximates the average
perimeter of the area over which sig-
nificant burn damage occurred in the
worst of the vapor cloud accidents—
Decatur, Illinois. In addition, informa-
tion contained in the NASA study re-
ferred to above indicates that 95.4 per-
cent of the large fragments propelled by
an explosion caused by ignition of haz-
ardous materials contained in a tank
car fall within one-half mile of the point
of ignition. (The remaining 4.6 percent
of the fragments fall over the succeed-
ing 2,000 feet.) FRA has updated the
NASA study of fragment distribution to
account for more recent accidents and
has found that the data on such aceci-
dents are consistent with the NASA study
conclusions,

For any proposed project sites within
one-half mile of switching or humping
operations but outside of one-third mile
of such operations, FRA will review the
sites to determine the relative safety of
and noise levels in crew quarters located
at the proposed sites based on the topog-
raphy of the general area of the site and
the rail facilities near the site, the loca-
tion of other physical improvements
situated between the site and areas of
rail operations, the distance from track-
age where specific types of switching or
humping operations are performed, and
the type of rail operations within the
area including the volume of placarded
cars transporting hazardous material. If
these factors or other information avail-
able to FRA indicates that a proposed site
would be safe and would be free from
railroad-caused mnoise, the site will be
approved.

The one-third mile limitation on this
proposed review was established on the
basis of the fact that such a distance is
the minimum distance over which serious
damage has occurred as a result of vapor
cloud explosions in the few accidents
that have been caused by such an ex-
plosion, indicating that a site located
within this distanee would, except in
most unusual circumstances, not be con-
sidered safe from such explosions. In
addition, 92 percent of the fragments
propelled by such an explosion fall with-
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in one-third mile. Finally, noise levels
within one-third mile are usually so high
and of such a quality as to make un~-
likely the achievement of interior levels
which are desirable in light of the statu-
tory objective of uninterrupted rest. See
J. M. Fath et al,, “Measurement of Rail-

road Noise-Line Operations, Yard
Boundaries, and Retarders” (National
Bureau of Standards 1974); E. J.

Rickley et al., “Noise Level Measure-~
ments of Railroads: Freight Yards
and Wayside” (Department of Trans-
portation, Transportation Systems Cen-
ter 1974) ; “Assessment of Noise Environ-
ments Around Railroad Operations
(Wyle Laboratories Report WCR 73-5) ;
E. K. Bender et al., “Railroad Environ-
mental Noise: A State of the Art Assess-
ment” (Bolt Beranek and Newman Inc.
1974) .

It has come to the attention of FRA
that, in extraordinary situations, it may
not be feasible to construct carrier-pro-
vided sleeping quarters at or beyond
one-third of a mile. Therefore, FRA will
consider the approval of locations within
that range where the carrier makes an
affirmative showing of its inability to
obtain an alternate site suitable for the
purpose and demonstrates that the lo-
cation and type of construction are so
unique as to justify approval on the
grounds of safety and freedom from
railroad-caused noise. The cost to the
railroad of providing an alternate site
will not be considered in evaluating
whether a “feasible” alternate site is, in
fact, available.

Accordingly, Rule I establishes that all
sites within one-half mile (2,640 feet)
(804 meters) will be presumed to be in
the “immediate vicinity”, except as de-
termined otherwise through a site-by-
site review. Rule 2 prescribes an ap-
proval procedure for construction within
the range of one-third to one-half mile
(1,760 to 2,640 feet) (536 to 804 meters)
from any area where switching or hump-
ing operations are performed. Rule 3
prescribes very rigorous criteria and pro-
cedures for approval of sites within one-
third mile (1,760 feet) (536 meters).
Under Rule 3, the carrier would have to
establish that an alternate site cannot be
obtained and that the physical charac-
teristics of the location and the proposed
method of construction provide extra-
ordinary protection against noise and
hazardous materials incidents. Distances
would be measured from the nearest rail
of trackage ntilized for switching or
humping to the portion of the site on
which would be located the exterior wall
of the quarters which is the closest to the
areas in which switching or humping are
performed.

The rules have the effect of permitting
construction or reconstruction of crew
quarters beyond one-half mile without
FRA approval. At that distance and
beyond, risks associated with hazardous
materials incidents are not substantial,
and noise from railroad operations is
capable of being controlled. However,
under the statute the quarters must still
be “clean, safe, and sanitary” and must
provide “an opportunity for rest free
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from interruptions caused by noise un-
der the control of the railroad . . .

Rule 1(c) (4) defines “switching . . .
operations” to include most of those
railroad functions commonly referred to
as “switching”. The result is that sub-
stantially all railroad yards and areas
within yards will be considered areas in
which switching or humping operations
are performed. It should be remembered
that switching operations may be con-
ducted outside of carrier yard limits. A
carrier planning the location of sleeping
quarters near railroad operations of any
kind may wish to contact FRA to ascer-
tain whether these rules govern the par-
ticular site.

It should be emphasized that the
placement of employee sleeping quarters
in compliance with these rules does not
necessarily establish compliance with the
noise criterion or any other of the eri-
teria set forth in paragraph (a)(3) of
section 2 of the Act. FRA approval of a
particular project within one-half mile
will not relieve the carrier of the re-
quirements of that paragraph. Nor will
construction beyond one-half mile
obviate the need to comply with that
paragraph.

On August 1, 1974, the Congress of
Railway Unions petitioned FRA to is-
sue regulations under the Federal Rail-
road Safety Act of 1970-to prohibit the
location of sleeping quarters less than
one mile from carrier property or yards
where switching or humping is per-
formed (FRA Rulemaking Petition No.
74-3; 40 FR 6701; February 13, 1975).
Because the 1976 amendments to the
Hours of Service Act have established a
new framework within which the agency
must address this proposal, FRA has de-
cided to deny the petition. All materials
contained in the petition docket will be
subsumed into the present proceeding.

Since the issuance of these rules is
expressly mandated by statute, no eval-
uation is required to be published under
the policies of the Department of Trans-
portation statement on regulatory reform
(41 FR 16200 ; April 16, 1976) .

These rules will remain in effect pend-
ing completion of rulemaking on final
rules. FRA has determined, pursuant to
section 4 of the Administrative Procedure
Act (APA), 5 U.S.C. 553, that public pro-
cedure on the interim rules is (1) im-
practicable and (2) contrary to the pub-
lic interest. Public procedure under sec-
tion 4 of the APA is impracticable be-
cause of the necessity of issuing interim
rules without further delay. Public pro-
cedure on the interim rules is contrary to
the public interest because the delay in-
cident fo that process would (1) leave
railroads subject to the prohibitions of
the Act without guidance in planning
needed facilities and (2) make enforce-
ment of the law more difficult.

By separate notice of proposed rule-
making published in this Feperar REG-
ISTER issue at page 53070, FRA requests
public participation in the formulation of
final rules on the construction or recon-
struction of crew quarters.

In consideration of the foregoing, the
following interim rules are issued.
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CONSTRUCTION OR RECONSTRUCTION OF
EMPLOYEE SLEEPING QUARTERS: INTERIM
RULES ON DETERMINATION OF “IMMEDY-
ATE VIicINITY”

(Authority: Sec. 2(a), Act of March 4, 1907
(45 U.8.C. 62(a) ), as amended by sec. 4(a),
Pub. L. No. 94-348, 980 Stat. 818; § 1.49(d),
regulations of the Secretary of Transporta-
tion (49 CFR 149(d)).

Rule 1 ° Distance requirement; defini-
tions.

{a) The Hours of Service Act, as
amended (45 U.S.C. 61-64b), makes it
unlawful for any common carrier en-
gaged in interstate or foreign commerce
by railroad to begin, on or after July 8,
1976, the construction or reconstruction
of sleeping quarters for employees who
perform duties covered by the Act,
“within or in the immediate vicinity (as
determined in accordance with rules pre-
seribed by the Secretary [of Transporta-
tion1) of any area where railroad switch-
ing or humping operations are per-
formed™.

(b) Except as determined in accord-
ance with Rules 2 and 3, the “immediate
vieinity" shall mean the area within one-
half mile (2,640 feet) (804 meters) of
switching or humping operations as
measured from the nearest rail of the
nearest trackage utilized on a regular or
intermittent basis for switehing or
humping operations to the point on the
site where the carrier proposes to con-
struct or reconstruct the exterior wall of
the structure, or portion of such wall,
which is closest to such operations.

(¢) Asused in these rules—

(1) “Construction” shall refer to the—

1) ereation of a new facility; or

(il) expansion of an existing facility.

(2) “Reconstruction” shall refer to
the—(A) replacement of an existing fa~
cility with a new facility on the same
sl'»; or (B) rehabilitation or improve-
ment of an existing facility (normal pe-
riodic maintenance excepted) involving
the expenditure, within any period of 18
months, of an amount representing more
than 50% of the replacement cost of
such facility at the time the program of
rehabilitation or improvement began.

(3) The term “switching . . . opera-
tions” includes the classification of cars
according to commodity or destination,
assembling of cars for train movements,
changing the position of cars for pur-
poses of loading, unloading, or weighing,
and placing of locomotives and cars for
repair. Howeyer, the term does not. in-
clude the moving of rail equipment in
connection with work service, th> mov-
ing of a train or part ci a train within
yvard limits by a road locomotive, or plac-
ing locomotives or cars in a train or re-
moying them from a train by a road
locomotive while en route to the train's
destination.

Rule 2 Approval procedure: construc-
tion between one-third and one-half
mile (1,760 to 2,640 feel) (536 to 804
meters).

(a) A common carrier that has de-
veloped plans for the constructic  or
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reconstruction of sleeping quarters sub-
Jject to these rules, and which is consid-
ering a site at least one-third mile (1,760
feet) (536 meters) but less than one-
half mile (2,640 feet) (804 meters) from
any area where switching or humping
operations are performed, measured
from the nearest rail of the nearest
trackage utilizcd on a regular or inter-
mittent basis for switching or hump-
ing operations to the point on the gite
wlere the carrier proposes to construct
or reconstruct the exterior wall of the
structure, or portion of such wall, which
is closest to such operations, may peti-
tion the Administrator for approval of
construction or reconstruction on that
site.

(b) The petition shall be filed in trip-
licate with the Docket Clerk, Office of
Chief Counsel, Federal Railroad Admin-
istration, Washington, D.C. 20590 and
shall contain the following:

(1) A brief description of the type of
construction planned, including materi-
als to be employed, means of egress from
the quarters, and actual and projected
exterior noise levels and projected in-
terior noise levels;

(2) The number of employees expected
to utilize the quarters at full capacity;

(3) A brief description of the site in-
cluding;

(i) distances from trackage where
switching or humping operations are per-
formed, specifying distances from par-
ticular functions such as classification,
repair, assembling of trains from large
groups of cars, etc.;

(ii) topography within a general area
consisting of the site and all of the rail
facilities close to the site; and

(iii) location of other physical im-
provements situated between the site and
areas where railroad operations are con-
ducted;

(4) A blueprint or other drawing
showing the relationship of the site to
trackage and other planned and existing
facilities;

(5) The proposed or estimated date for
commencement of construction;

(6) A description of the average num-
ber and variety of rail operations in the
areas within % mile (2,640 feet) (804
meters) of the site (e.g., number of cars
classified in 24-hour period; number of
train movements) ;

(7) An estimate of the average daily
number of placarded rail cars transport-
ing hazardous materials through the
railroad facility, specifying the—

(i) number of such cars transporting
Class A explosives, poison gases, and
fiammable poison gases; and

(ii) number of such cars transporting
liquified flammable gases and anhydrous
ammonia which are subject to FRA
Emergency Order No. 5;

(8) A statement certified by a corpor-
ate officer of the carrier possessing au-
thority over the subject matter explain~-
ing any plans for future utilization of
existing trackage, or for the construction
of new trackage, which may impact on
the location of switching or humping op-
erations within one-half mile of the pro-

posed site (if there are no plans, the cay.
rier officer must so certify); and

(9) Any further information which i
necessary for evaluation of the site.

(¢c) A petition filed under this rule o
under Rule 3 must contain a statemen;
that the petition has been served on i1,
recognized tepresentatives of the )
road employees who will be utilizin,
proposed sleeping quarters, together
a list of the employee representative
served.

Rule 3 Approval procedure; cons!
tion within one-third mile (1741
feet) (536 meters)

(a) A common carrier that ha
unable to identify a feasible site v
is one-third mile (1,760 feet) (536
ters) or more from any area in wi
swifching or humping operations
performed, measured from the neare:t
rail of the nearest trackage utilized o)
regular or intermittent basis for swit
ing or humping operations to the point
on the site where the carrier proposes t
construct or reconstruct the exterio
wall of the structure, or portion of suc
wall, which is closest to such opera
mey petition the Administrator for an-
proval of a site within one-third mile
(1,760 feet) (536 mefers) of such a
area.

(b) The petition must contain the in-
formation and be filed in the manner
specified by paragraph (b) of Rule ¢
must be certified to be an accurate rep-
resentation of fact and carrier intent ¢
a corporate officer of the carrier posses-
sing authority over the subject maitc;
and must establish that—

(1) no feasible alternate site located
at or beyond one-third mile from switch-
ing or humping operations is either pres-
ently available to the railroad or is ob-
tainable at any cost within three miles
(15.840 feet) (4,827 meters) of the re-
porting point for the employees who a1e
to be housed in the sleeping quarters:

(2) natural or other barriers exist or
will be created prior to commencement
of construction or reconstruction be-
tween the proposed site and any areas in

to shield the facility from the direct and
severe effeets of a hazardous materials
accident/incident, arising in an area of
switching or humping operations; }

(3) the topography of the property is
such as most likely to cause any hazarc-
ous materials unintentionally released
during switching or humping to flov
away from the proposed site; and

(4) the facility will be so constructed
as to assure that interior noise within
the control of the railroad will be within
limits permitting oroper rest.

Rule 4 Action on petition.

(a) Each petition for approval filed
under Rule 2 or Rule 3 is referred to the
Railroad Safety Board for action in ac-
cordance with the provisions of Part 211
Title 49, Code of Federal Regulation:
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concerning the processing of requests for
special approvals.*

(h) In considering a petition for ap-
proval filed under Rule 2 or Rule 3, the
neilroad Safety Board evaluates the ma-
ierial factors bearing on—

(1) the safety of employees utilizing
the facility in the event of a hazardous
materials accident/incident; and

2) interior noise levels in the facility.

rifective date: Pursuant to section 4(¢)
of the Administrative Procedure Act, 5
U.S.C. 553(c), FRA finds that these rules
must be and hereby are made effective
pecember 3, 1976 since (1) the provision
of law which the rules effectuate was
approved by the President on July 8,
1976 and (2) that provision would re-
main uncertain of application during any
period of delay.

Issued in Washington, D.C. Novem-

ber 29, 1976.
AsapH H, HaLy,
Federal Railroad Administrator.

[FR D0¢.76-35600 Filed 12-2-76;8:45 am]

CHAPTER HI—FEDERAL HIGHWAY ADMIN-
ISTRATION, DEPARTMENT OF TRANS-
PORTATION

SUBCHAPTER B—FEDERAL MOTOR CARRIER
SAFETY REGULATIONS

[ Docket No. MC-53; Notice No. 24]

PART 393—PARTS AND ACCESSORIES
NECESSARY FOR SAFE OPERATION

Automatic Device for Reducing Front-
Wheel Braking Effort on All Commercial
Vehicles

® Purpose. The purpose of this amend-
ment to 49 CFR 393.48(b) is to clarify
those instances when an automatic de-
vice to reduce front-wheel braking shall
not be operable. @

On July 15, 1976, after comments were
received on Notice No. 75-21 (40 FR
48520, October 16, 1975) and Notice No.
75-25 (40 FR 57369, December 9, 1975),
a final rule was issued (41 FR 29130,
July 15, 1976) which amended 49 CFR
393.48 by permitting the use of automatic
devices for reducing front-wheel brak-
ing effort on all commercial vehicles.

Questions have been raised by members
of the industry concerning the clarity
and meaning of subparagraph (b) (2) (ii)
of §393.48. The general rule of § 393.48
(b) (2) allows a reduction in front-wheel
braking effort by the use of automatic
devices with two exceptions. This amend-
ment clarifies one of those exceptions,
The Director originally intended to issue
a rule which would state that if a brake
application pressure exceeding the limits
specified in the regulation was applied,
the front-wheel braking effort of a ve-
hicle shall not, under any circumstances,

'Any request for approval of a site sub-
mitted to the Administrator after July 8, 1976,
but prior to the effective date of these interim
rules, is treated as an effectlve petition under
these rules. However, the Rallroad Safety
Board may require submission of—(1) such
additlonal Information as may be required
properly to evaluate the proposed site; and
(2) a certification responsive to subpara-
graph (b) (8) of Rule 2 and/or paragraph (b)
of Rule 3, if appropriate
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be automatically reduced. The limiting
brake application pressures are either 85
psig on air mechanical braking systems
or 85 percent of the maximum system
pressure for vehicles using other than
compressed air. At these pressures, a ve-
hicle must get full braking effort.

The rationale supporting this require-
ment that automatic devices not reduce
or remove front-wheel braking effort
when the brake application pressure ex-
ceeds either of the above pressures is as
follows: At brake application pressures
this high, the operator of the vehicle in-
tends, presumably for reasons of emer-
gency, to immediately bring the vehicle
to a full stop. The operator expects and
requires full braking effort, even if the
antilock system fails and the steering
control may be impaired.

Since this amendment merely serves as
a clarification, public notice and com-
ment thereon are not necessary and this
amendment is effective immediately.

Therefore, § 393.48 of the Federal Mo~
tor Carrier Safety Regulations (Sub-
chapter B of Chapter III, Title 49, CFR)
is amended by revising paragraph (b)
(2) as follows:

§ 393.48 Brakes to he operative. -

(b) Devices to reduce or remove front-
wheel braking effort. * * * :

(2) Automatic Devices. An automatic
device to reduce the front-wheel brak-
ing effort by up to 50 percent of the nor-
mal braking force, regardless of whether
or not antilock system failure has oc-
curred on any axle, must not—

(i) Be operable by the driver except
upon application of the control that ac-
tivates the braking system; and

(ii) Be operable when the pressure
that transmits brake control application
force exceeds—

(@) 85 psig on air-mechanical braking
systems; or

(b) 85 percent of the maximum sys-

tem pressure in the case of vehicles uti-
lizing other than compressed air.
(Sec. 204 of the Interstate Commerce Act,
as amended (49 U.S.C. 304); sec. 6 of the
Department of Transportation Act (49 US.C.
1655), and the delegations of authority by
the Secretary of Transportation and the Fed-
eral Highway Administrator at 49 CFR 148
and 301.60, respectively.)

Issued on November 23, 1976.

The Federal Highway Administration
has determined that this document does
not contain a major proposal requiring
preparation of an Inflation Statement
under Executive Order 11821 and OMB
Circular A-107.

ROBERT A. KAYE,
Director,
Bureaw of Motor Carrier Safety.

| FR Doc.76-35560 Filed 12-2-76;8:45 am)

[Amdt. No. 75-15]

PART 393—PARTS AND ACCESSORIES
NECESSARY FOR SAFE OPERATION

Miscellaneous Amendments

® Purpose. The purpose of this docu~
ment is to update the addresses of where
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certain referenced documents may be
purchased. @

The addresses of the Society of Auto-
motive Engineers, American National
Standards Institute, National Fire Pro-
tection Association and Bureau of Ex-
plosives are being corrected as follows:

§ 393.24 [Amended]

In § 393.24, footnote 1, the address for
the “Socfety of Automotive Engineers, 2
Pennsylvania Avenue, New York, N.Y.
10001,” is changed to read ‘‘Society of
Automotive Engineers, 400 Common-
wealth Drive, Warrendale, Pennsylvania
15096.

§393.60 [Amended]

In §393.60, paragraph (c¢), the ad-
dress for “American Standards Associa-
tion, Inc., 10 East 40th Street, New York,
N.Y, 10016,” is changed to read “Ameri-
can National Standards Institute, 1430
Broadway, New York, N.Y. 10018.”

§ 393.69 [Amended]

In § 393.69, paragraph (a) the address
for the “National Fire Protection Asso-
ciation, 60 Batterymarch Street, Boston,
Massachusetts 02110 is changed to read
“National Fire Protection Association,
470 Atlantic Avenue, Boston, Massachu-
setts 02210."

§393.95 [Amended]

In § 393.95, paragraph (j), the address
for the “Bureau of Explosives, Two Penn-
sylvania Plaza, New York, N.Y, 10001.”
is changed to read “Bureau of Explosives,
Association of American Railroads,
American Railroad Building, 1920 L
Street, N.W., Washington, D.C. 20036.”
(Sec. 204, Interstate Commerce Act, as
amended (49 U.S.C. 304), Sec. 6, Departmeant
of Transportation Act (49 U.S.C. 1653), and
the delegations of authority by the Secretary
of Transportation and the Federal Highway
Administrator of 49 CFR 148 and 301.60 re~
spectively.)

Effective date: This amendment is
effective on the date of issuance.

Issued on November 24, 1976.

RoBERT A. KAYE,
Director,
Bureau of Motor Carrier Safety.

[FR Doc.76-35569 Filed 12-2-76:8:45 am |

[Docket MC-56; Amdt. 76-1)

PART 393—PARTS AND ACCESSORIES
NECESSARY FOR SAFE OPERATION

Postponement of Effective Date for Front
Tire Marking Requirements

e Purpose. This document postpones
the effective date for front tire marking
requirements from April 1, 1977, until
October 1, 1978. e

The Federal Motor Carrier Safety
Regulations (FMCSR) presently contain
a requirement that motor vehicles oper-
ated in interstate or foreign commerce
be equipped with tires on the front axle
which conform to Federal Motor Vehicle
Safety Standard No. 119 no later than
April 1, 1977, The FMCSR requirement is
found in §393.75(1) (1) (49 CFR 393.75
(1),
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Standard No. 119 (49 CFR 571.119),
New Pneumatic Tires for Vehicles Other
Than Passenger Cars, became effective
on March 1, 1975. Tires manufactured for
a considerable period of time prior to this
effective date met the performance re-
quirements of Standard No. 119, but not
the marking requirements. Due to de-
clines in truck sales, and in anticipation
of the recent strike against the Nation’s
four largest tire manufacturers, many
“pre-Standard No. 119 tires” still exist
in tire and vehicle manufacturer inven-
tories. The National Highway Traffic
Safety Administration has decided to
allow manufacturers of mnew vehicles
until February 28, 1977, to deplete this
excess inventory.of tires which meet the
requirements of Standard No. 119 other
than the tire marking requirements (see
41 FR 36657, August 31, 1976).

Newly manufactured motor vehicles
equipped with these “pre-Standard No.
119 tires” on front axles are not expected
to be sold for several months after the
February 28, 1977, date. Without the reg-
ulatory relief in this order, interstate
motor carriers purchasing these vehicles
would be required by §393.75(f) (1), as
it now reads, to replace the front axle
tires on these vehicles with tires which
fully comply. with Standard No. 119.
Since the only difference between the
two sets of tires would be sidewall mark-
ings, the safety of vehicles will not be
affected. Accordingly, good cause is found
to postpone the April 1, 1977, date found
in §393.75(f) (1) until October 1, 1978.
This should allow adequate time for use
of original tread on the tires in question.

While it is recognized that the post-
ponement would also have the effect of
allowing continued use until October 1,
1978, of “pre-Standard No. 119 tires” on
the front axles of existing vehicles, no
compromise of safety is foreseen.

Several petitions remain outstanding
concerning Docket MC-56 which will be
dealt with in a forthcoming Notice of
Proposed Rulemaking.

In view of the foregoing, 49 CFR 393.-
75 is amended as follows:

§ 393.75 'Tires.
. » » * *

(f) The words “April 1, 1977," are re-
. vised to read “October 1, 1978.”
- . - . o

Since this amendment does not revise
the substance of a requirement, notice
and comment procedures, and publica-
tion at least 38 days before the effective
date are not needed.

(Sec. 204, 49 Stat. 546, as amended (49 U.S.C.
304); sec. 6, Pub. L. 89-670, 80 Stat. 937 (49
US.C. 16855); 49 CFR 148; 49 CFR 3894.)

This amendment is effective Decem-
ber 3, 1976.

Issued on November 24, 1976.

The Federal Highway Administration
has determined that this document does
not contain a major rule change requir-
ing preparation of an Inflationary Im-
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pact Statement under Executive Order
11821 and OMB circular A-107,

ROBERT A. KAYE,
Director, Bureau of
Motor Carrier Safety.

|FR Doc.76-355568 Flled 12-2-76;8:45 am]

Title 50—Wildlife and Fisheries

CHAPTER |I—UNITED STATES FISH AND
WILDLIFE SERVICE, DEPARTMENT OF
THE INTERIOR

SUBCHAPTER B—TAKING, P Possessmu TRANS-
PORTATION, SALE, PURCHASE, BARTER,
PORTATION, AND IMPORTATION OF WILDLIFE

PART 17—ENDANGERED AND

THREATENED WILDLIFE AND PLANTS

Determination That the Red Hills
Salamander Is a Threatened Species

The Director, U.S. Fish and Wildlife
Service (hereinafter the Director and the
Service, respectively) hereby issues a
rulemaking pursuant to section 4 of the
Endangered Species Act of 1973 (16
U.S.C. 1531-1543; 87 Stat. 884; herein-
after the Act) which determines the Red
Hills Salamander (Phaeognathus hu-
brichti) to be a Threatened Species.

BACKGROUND

On October 1, 1975, the Service pub-
lished a proposed rulemaking in the Fep-
ERAL REGISTER (40 FR No. 191 45175) ad-
vising that sufficient evidence was on file
to support a determination that the Red
Hills Salamander was an Endangered
Species as provided for by the Act. That
proposal summarized the factors thought
to be contributing to the likelihood that
this salamander could become extinct
with the foreseeable future; specified the
prohibitions which would be applicable
if such a determination were made; and
solicited comments, suggestions, objec-
tions and factual information from any
interested person.

Section 4(b) (1) (A) of the Act requires
that the Governor of each State, within
which a resident species of wildlife is
known to occur, be notified and be pro-
vided 90 days to comment before any
such species is determined to be a Threat-
ened Species or an Endangered Species.
A letter was sent to Governor Wallace
of the State of Alabama on October 6,
1975, notifying him of the proposed rule-
making for the Red Hills Salamander.

Official comments, dated November 12,

-1975, were received from Governor Wal-

lace. Governor Wallace expressed his
concern for native endangered wildlife as
well as the economic well-being of the
Red Hills region and indicated his sup-
port for programs for protecting both
the Red Hills Salamander and the prop-
erty rights of local landowners. He also
suggested that a public hearing be held
to allow interested parties to express
their views.

SUMMARY OF COMMENTS AND
RECOMMENDATIONS

Section 4(b) (1) (C) of the Act requires
that a summary of all comments and rec-
ommendations received be published in
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the FEDERAL REGISTER prior to adding any
species to the List of Endangered ang
Threatened Wildlife.

In the October 1, 1975, FEDERAL Rrc-
1sTER Proposed Rulemaking (40 ¥R
45175) and the associated October 1
1975, News Release, all interested parties
were invited to submit factual reports or
information which might contribute to
the formulation of a Final Rulemaking,
An additional notice was published (41
FR 1915) extending the 90-day comment
period to February 1, 1976.

All public comments received dun-u
the period October 1, 1875, to February
1976, were considered.

Letters from 67 individuals, including
Governor George Wallace and Renre.
sentatives William L. Dickinson, Jack
Edwards, and Benjamin Gilman, as well
as representatives of the Audubon Nat-
uralist Society, Auburn University De-
partment of Forestry, Alabama Farm
Bureau Association, Alabama Forestry
Association, Society of American Forest-
ers, and Southern Forests Products Asso-
ciation, were received.

In addition, several persons included
articles about the proposed addition of
the Red Hills Salamander to the Endan-
gered and Threatened Species List from
local newspapers with their comments,
No additional biological data were added,

Comments supporting the designation
of the Red Hills Salamander as an En-
dangered Species were received from six
individuals and conservation groups; one
individual was neutral in his opinion.

Comments opposing the designation as
Endangered were received from twenty-
one individuals, eight representatives of
timber companies, and four representa-
tives of various other business interests
and Chambers of Commerce.

Comments were also received which,
while not directly opposing the designa-
tion of the Red Hill Salamander as En-
dangered, questioned possible economic
repercussions on private landowners and
the region in general by such a designa-
tion. A few individuals requested addi-
tional information about the proposed
Endangered designation. In these cate-
gories, fourteen comments were by in-
dividuals, six by representatives of tim-
ber companies, one by a State agency,
and seven by representatives of various
business interests and Chambers of Com-
merce.

PROPOSAL

After a thorough review and consider-
ation of all the information then avail-
able, the Director proposed to determine
that the Red Hills Salamander was in
danger of extinction throughout all or
a significant portion of its range due to
one or more of the factors described in
Section 4(a) of the Act. The description
of those factors included in the proposed
;’ulemaking (40 FR 25175) was as fol-
OWS:

1. The present or threatened destruc-
tion, modification, or curtailment of ils
habitat or range. The entire geographic
range of Phaeognathus hubrichti is con-
fined to a small area of south central
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Alabama. Within its range there are ap-
proximately 60,000 acres of habitat cur-
rently capable of supporting populations
of the Red Hills Salamander. Within the
Red Hills geographic province, P. hub-
richti appears to be confined to moist,
cool mesic forested ravines associated
with the Tallahatta and Hatchetigbee
geologic formations. It inhabits burrows
along the slopes of mesic ravines shaded
by an overstory of predominantly hard-
wood trees. Undisturbed, the forest floor
is moist and relatively cool. Spiders, mil-
lipedes, and other invertebrate Ilife
which constitute the bulk of the diet of
p. hubrichti are abundant.

oOf the approixmately 60,000 acres of
remaining habitat, approximately 60 per-
cent is currently owned or leased by
paper companies which use primarily
clearcut techniques of forest manage-
ment. This technique of forest manage-
ment coupled with site preparation for
replanting completely destroys the habi-
tat of the Red Hills Salamander. The re-
mainder of the available habitat, the
majority of which is in private owner-
ship, is also subject to alteration. The
conversion from forest land to pasture
or cropland is occurring in this area and
is equally destructive. The specialized
habits of this species along with its low.
reproductive rate’ and inability to dis-
perse preclude its movement into adja-
cent areas.

2. Overutilization for commercial,
sporting, scientific, or educational pur-
poses. Overcollecting for commercial,
scientific and educational purposes ap-
pears to have contributed to the decline
of this species at some localities. The
population at the type locality, which is
well known to collectors, has been re-
duced.

3. Disease or predation. Not applicable.

4, The inadequacy of existing regula-
tory mechanisms. There are currently no
regulatory mechanisms to protect P. hu-
brichti. J

5. Other natural or manmade jactors
affecting its continued existence. The
specialized, fossorial mode of existence
of this species with its low reproductive
rate and inabliity or reluctance to dis-
perse has apparently contributed to its
precarious status.

CONCLUSION

A study prepared for the U.S. Fish and
Wwildlife Service by Mr. Thomas W.
French of Auburn University has added
much information on the Red Hills Sala-
mander not available to the Director
when this salamander was proposed as
Endangered. Conducted between Janu-
ary 19 and April 2, 1976, Mr. French
sought to determine more precisely the
range, distribution of form within the
range, limiting factors associated with
distribution, effects of various forestry
practices, total acreage of suitable re-
maining habitat, and delineation of
areas that might be considered “critical
habitat” for this species.

After careful evaluation, it now ap-
pears that the Red Hills Salamander
should be designated as a Threatened
species as defined in Section 3(15) of the
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Act, rather than an Endangered species
as defined in Section 3(4). The reasons
for this change in determination involves
new information on factor number one
(The Present or Threatened Destruction,
Modification, or Curtailwmient of its Habi-
tat or Range). In the proposal, this fac-
tor was regarded as the most serious
threat facing the salamander. New in-
formation, however, obtained from
French on April 10, 1976, shows that the
situation is not as critical as stated in
the original proposal. Primarily, it is this
new information on the less critical
status of the habitat which leads us to
believe that the species is Threatened
rather than Endangered.

Although no populations are found on
slopes where 100% of tree cover has been
removed or slopes on which mechanical
or hand planting of pine has followed
heavy cutting, spotty populations. are
found on slopes heavily cut but not
clearcut. The new information provided

by French shows that clearcutting and
mechanical planting on slopes are sel-
dom followed in the area inhabited by
the salamander; most timber companies
in this area are now selectively “marking
out” bluffs and steep slopes, habitat most
favorable to the Red Hills Salamander.
This type of management allows timber
harvesting while maintaining viable sal-
amander populations as long as exten-
sive removal of the tree canopy is avoid-
ed. The effects of severe cutting depend
on the aspects of the slope and the
amount of seepage. Clearcutting above
the slope seldom appears to be a major
detrimental factor to populations of the
salamander,

Despite the fact that new data indicate
a less severe threat to thé salamander
than stated in the original proposal, the
situation is still serious enough to war-
rant Threatened status. Of the 60,000
acres of the present range, 6745 acres are
believed to have supported salamander
populations but no longer do so because
of adverse timbering practices, or sup-
port populations which are low in num-
ber and irregularly distributed. Exten-
sive removal of tree canopies and non-
selective timber harvesting practices
could have severe effects on the remain-
ing specialized habitat of this species.
In addition, studies on movements of this
salamander confirm that it has a limited
ability to recolonize formerly occupied
habitat.

The report by French added no new
information regarding the other factors
specified by Section 4(a) (1) of the Act
reported in the proposed Endangered
designation for this salamander (40 FR
45175),

EFFECT OF THE RULEMAKING

The effects of these determinations
and this Rulemaking include, but not
necessarily limited to, those discussed
below.

Endangered Species regulations al-
ready published in Title 50 of the Code
of Federal Regulations set forth a series
of general prohibitions and exceptions
which apply to all Endangered Species,
The regulations referred to above, which
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pertain to Endangered Species, are found
at § 17.21 of Title 50 and, for the con-
venience of the reader, are reprinted
below:

£17.21

(a) Except as provided in Subpart A of this
part, or under permits issued pursuant to
§ 17.22 or § 17.23, it is unlawful for any person
subject to the jurisdiction of the United
States to commit, to attempt to commit, to
solicit another to commit or to cause to be
committed, any of the acts described in para~
graphs (b) through (f) of this section in
regard to any endangered wildlife.

(b) Import or export. It is unlawful to
import or to export any endangered wildlife.
Any shipment In transit through the United
States is an importation and an exportation,
whether or not it has entered the country for
customs purposes.

(¢) Take. (1) It Is unlawful to take en-
dangered wildlife within the United States,
within the territorial sea of the United
States, or upon the high seas. The high seas
ghall be all waters seaward of the territorial
sea of the United States, except waters offi-
cially recognized by the United States as the
territorial sea of another country, under in-
ternational law.

(2) Notwithstanding paragraph (c) (1) of
this section, any person may take endan-
gered wildlife in defense of his own life or
the lives of others.

(3) Notwithstanding paragraph (¢) (1) of
this section, any employee or agent of the
Service, any other Federal land management
agency, the National Marine Fisheries Serv-
ice, or a State conservation agency, who is
designated by his agency for such purposes,
may, when acting in the course of his official
duties, take endangered wildlife without a
permit if such action is necessary to:

(1) Aid a sick, injured or orphaned speei-
men; or

(11) Dispose of a dead specimen; or

(ii1) Salvage a dead specimen which may
be useful for scientific study; or

(iv) Remove specimens which constitute a
demonstrable but nonimmedlate threat to
human safety, provided that the taking is
done in 8 humane manner; the taking may
involve killing or injuring only if it has not
been reasonably possible to eliminate such
threat by lve-capturing and releasing the
specimen unharmed, in a remote area.

(4) Any taking pursuant to paragraphs
(¢) (2) and (8) of this section must be
reported in writing to the United States Fish
and Wildlife Service, Division of Law En-
forcement, P.O. Box 19183, Washington, D.C,
20036, within b days. The specimen may only
be retained, disposed of, or salvaged in ac-
cordance with directions from the Service.

(5) Notwithstanding paragraph (c¢) (1) of
this section, any qualified employee or agent
of a State Conservation Agency which is a
party to a Cooperative Agreement with the
Service In accordance with section 6(c) of
the Act, who is designated by his agency for
such purposes, may, when acting in the
course of his official duties take Endangered
Species, for conservation programs in accord-
ance with the Cooperative Agreement, pro-
vided that such taking is not reasonably
anticipated to result in: (1) the death or
permanent disabling of the specimen; (ii)
the removal of the specimen from the State
where the taking occurred; (1iii) the intro-
duction of the specimen so taken, or of any
progeny derived from such a specimen, into
an area beyond the historical range of the
species; or (iv) the holding of the specimen
in captivity for a period of more than 45
consecutive days.

(d) Possession and other acts with un-
lawfully taken wildlife, (1) It is unlawful to
possess, sell, deliver, carry, transport, or ship,

Prohibitions.
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by any means whatsoever, any endangered
wildlife which was taken In violation of
paragraph (c) of this section,

Ezample. A person captures a whooping
crane in Texas and gives it to a second per-
son, who puts it in a closed van and drives
thirty miles, to another location in Texas.
The second person then gives the whooping
crane to a third person, who is apprehended
with the bird In his possession. All three
have violated the law—the first by illegally
taking the whooping crane; the second by
transporting an Ulegally taken whooping
crane; and the third by possessing an
illegally taken whooping crane.

(2) Notwithstanding paragraph (d) (1) of
this section, Federal and State law enforce-
ment officers may possess, deliver, cary,
transport or ship any endangered wildiife
taken In violation of the Act as necessary in
performing thelr official duties.

(e) Interstate or foreign commerce. It is
unlawful to deliver, receive, carry, transport,
or ship in interstate or foreign commerce, by
any means whatsoever, and in the course of
a commercial activity, any endangered
wildlife.

(f) Sale or offer jor sale. (1) It is unlaw-
ful to sell or to offer for sale in interstate or
foreign commerce any endangered wildlife.

(2) An advertisement for the sale of en-
dangered wildlife which carries a warning to
the effect that no sale may be consummated
until a permit has been obtained from the
U.S. Fish and Wildiife Service shall not be
considered an offer for sale within' the mean-
ing of this subsection.

The determination set forth in this
final rulemaking also makes the Red
Hills Salamander eligible for the con-
sideration provided by Section 7 of the
Act. That Section reads as follows:

INTERAGENCY COOPERATION

SecrioN 7. The Secretary shall review other
programs administered by him and utilize
such programs in furtherance of the pur-
poses of this Act. All other Federal depart-
ments and agencies shall, in consultation
with and with the assistance of the Secre-
tary, utilize their authorities in furtherance
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of the purposes of this Act by carrying out
programs for the conservation of endangered
species and threatened species listed pursu-
ant to section 4 of this Act and by taking
such action necessary to insure that actions
authorized, funded, or carried out by them
do not jeopardize the continued existence
of such endangered specles and threatened
species or result in the destruction or modi-
fication of habitat of such species which is
determined by the Secretary, after consulta-
tion as appropriate with the affected States,
to be critical.

The Director has prepared, in consul-
tation with an ad hoc interagency com-
mittee, guidelines for Federal agencies
for the application of Section 7 of the
Act. In the future, regulations will be
published regarding Section 7.

Regulations which appear in Part 17,
Title 50 of the Code of Federal Regula-
tions were first published in the FEpERAL
REeGISTER of September 26, 1975 (40 FR
44412), and provide for the issuance of
permits to carry out otherwise prohibited
activities involving Endangered or
Threatened Species under certain cir-
cumstances.

EFFECT INTERNATIONALLY

In addition to the protection provided
by the Act, the Service will review the
Red Hills Salamander to determine
whether it should be proposed to the
Secretariat of the Convention on Inter-
national Trade in Endangered Species of
Wild Fauna and Flora for placement

upon the appropriate Appendix(ices) to
that Convention or whether it should pe
considered under other, appropriate in-
ternational agreements.

NATIONAL ENVIRONMENTAL Poricy Acr

An Environmental Assessment has
been prepared and is on file in the Servy-
ice’s Washington Office of Endangered
Species. It addresses this action as it
involves the Red Hills Salamander. The
assessment is the basis for a decision
that this determination is not a major
Federal action which would significantly
affect the quality of the human environ-
ment within the meaning of section 102
(2)(C) of the National Environmenta]
Policy Act of 1969,

(Endangered Species Act of 1978 (U.S.C. 1531~
1543; 87 Stat. 884).)

This amendment will become effective
on January 3, 1977.

Dated: November 16, 1976.
LYNN A. GREENWALT,
Director,
Fish and Wildlife Service.
Accordingly §17.11 of Part 17 of
Chapter 1 of Title 50 of the U.S. Code of
Federal Regulations is amended as fol-
lows:
1. By adding the Red Hills Salaman-
der to the list under *“Amphibians” as
indicated below:

Range

Species
; P R Porﬂoulmo( & - g
(& KMo Scientific name opulation {nowi rangs where Status ien  Special
i : : distribution threatened or listed 'n,;,._\
endangered
lamander, Phaesgnathus NA United States Entire. ... T St NA.
S Red Hills. hubrichti. (Alsbama),

[FR Doc.76-35621 Filed 12-2-76;8:45 am]
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This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of
these notices is to give interested persons an opportunity to participate in the rule making prior to the ‘adoption of the final rules.

DEPARTMENT OF AGRICULTURE

pgricultural Stabilization and Conservation
Service
[7 CFR Part725]
FLUE-CURED TOBACCO

proposed Establishment of 1977 National
Quota; Referendum

Notice is hereby given that on Decem-
per 16, 1976 a referendum will be held
of farmers engaged in the production of
the 1976 crop of flue-cured tobacco. No=-
tice was given (41 FR 39043) that con-
sideration would be given to data, views
and recommendations in establishing the
1977 national quota, the national reserve,
and the date or period for holding the
referendum and whether the referendum
should be conducted at polling places
rather than by mail ballot. Those who
commented on the referendum thought
that it should be conducted at polling
places and that it should be conducted
as soon as possible.

1t is hereby determined that the refer-
endum will be held at polling places on
Thursday December 16, 1976. The pur-
pose of this referendum is to determine
whether flue-cured tobacco farmers are
in favor of or opposed to marketing quo-
tas for the 1977-78, 1978-79 and 1979-80
marketing years. The referendum will
be conducted in accordance with the pro-
visions of the Act (7 U.S.C, 1312(¢c)) and
the regulations contained in 7 CFR 717.

Signed at Washington, D.C. on No-
vember 22, 1976.

KeENNETH E. FRICK,
Administrator, Agricultural Sta-
bilization and Conservation
Service. .
| FR Doc.76-35238 Filed 12-2-76;8:45 am|

Agricultural Marketing Service
[7 CFR Part 912]

HANDLING OF GRAPEFRUIT GROWN IN
'Il";iAE INDIAN RIVER DISTRICT IN FLOR-

Notice of Proposed Rulemaking With Re-
spect to Approval of Expenses and Fix-
ing of Rate of Assessment for the 1976~
77 Fiscal Period

This notice invites written comment
relative to the proposed expenses of
$27,000 and the rate of assessment of
$0.002 per box ($0.001 per four-fifths
bushel) of grapefruit to support the ac-
tivities of the Indian River Grapefruit
Committee for the 1976-77 fiscal period.
under the amended marketing agree-
ment and Order No, 912.

Consideration is being given to the
{ollowing proposals submitted by the In-
dian River Grapefruit Committee, estab-

lished pursuant to the marketing agree-
ment, as amended, and Order No. 912, as
amended (7 CFR Part 912), regulating
the handling of grapefruit grown in the
Indian River Distrist in Florida, effective
under the applicable provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended, (7 U.S.C. 601-674),
as the agency to administer the terms
and provisions thereof:

(a) That the expenses that are reason-
able and likely to be incurred by the In-
dian River Grapefruit Committee, dur-
ing the period August 1, 1976, through
July 31, 1977, will amount to $27,000.

(b) That the rate of assessment for
such period, payable by each handler in
accordance with § 912.41, be fixed at
$0.002 per standard packed box ($0.001
per four-fifths of a United States bushel)
of grapefruit.

All persons who desire to submit writ-
ten data, views, or arguments in connec-
tion with the aforesaid proposal shall file
the same, in gquadruplicate, with the
Hearing Clerk, United States Depart-
ment of Agriculture, Room 112, Admin-
istration Building, Washington, D.C.
20250, not later than De.ember 21, 1976,
All written submissions made pursuant
to this notice will be made available for
public inspection at the office of the
Hearing Clerk during regular business
hours (7 CFR 1.27(b) ).

Dated: November 30, 1976.

CHARLES R. BRADER,
Deputy Director, Fruit and
Vegetable Division, Agricul-
tural Marketing Service.

[FR Doc.76-35696 Filed 12-2-76;8:45 am |

[ 7 CFR Part 928 ]

HANDLING OF PAPAYAS GROWN IN
HAWALI

Notice of Proposed Rulemaking

This notice invites written comment
relative to proposed minimum quality
and size requirements for shipments of
Hawaiian papayas under the Marketing
Agreement and Order No. 928. This reg-
ulation would require that all Hawaiian
papayas handled grade at least Hawaii
No. 1 except for export destinations dur-
ing the period April 1 through Decem-
ber 31, 1977, when the allowable toler-
ances for defects under Hawaii No. 1
grade would be more restrictive. Papayas
shipped in interstate or export channels
during 1977 would be required to be pyri-
form shape and weigh at least 11 ounces
each except during the period January 1
through March 31, 1977 when the mini-
mum weight would be 10 ounces. Fruit

shipped in intrastate channels would be
required to weigh at least 14 ounces ex-
cept Hawaii Fancy grade fruit would be
required to weigh at least 16 ounces.
This proposal was unanimously recom-
mended by the Papaya Administrative
Committee established pursuant to the
said Marketing Agreement and Order No.
928, regulating the handling of papayas
grown in Hawaii. This regulatory pro-
gram is effective under the Agrieultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674).

The Committee estimates that 1977
production of Hawaliian papayas will
total 57.5 million pounds, 20 percent
more than the estimated record large
1976 crop. Fresh sales are expected to
total 50.0 million pounds and the remain-
ing 7.5 million processed. In-state fresh
sales are projected at 14.0 million pounds
for 1977, compared to 13.2 million esti-
mated for 1976. It is anticipated that out-
of -state sales will amount to 72 percent
of the total fresh sales next year and
reach a record large 36.0 million pounds.
7.2 million more than in 1976.

All persons who desire to submit writ-
ten data, views, or arguments for con-
sideration in connection with the pro-
posed regulation shall file the same, in
guadruplicate with the Hearing Clerk.
United States Department of Agriculture,
Room 112, Administration Building,
Washington, D.C. 20250, not later than
December 17, 1976. All written submis-
sions made pursuant to this notice will
be made available for public inspection
at the office of the Hearing Clerk during
business hours (7 CFR 1.27(b)).

As proposed § 928.307 Papaya Regula-
tion 7 would read as follows:

§ 928.307 Papaya Regulation 7.

(a) During the period January 1
through December 31, 1977, no handler
shall ship any container of papayas (ex-
cept immature papayas handled pursuant
to § 928.152 of the order) to any destina-
tion within the production area unless
said papayas grade at least Hawaii No. 1
and are of a size which individually
weigh not less than 14 ounces: Provided,
That papayas handled as Hawail Fancy
grade shall be of a size which individually
weigh not less than 16 ounces.

(b) During the period January 1
through March 31, 1977 no handler shall
ship any container of papayas (except
immature papayas handled pursuant to
§ 928.152 of the order) to any export
destination unless said papayas grade at
least Hawaii No. 1: Provided, That such
papayas shall be of pyriform shape and
weigh not less than 10 ounces each.

(¢) During the period April 1 through
December 31, 1977 no handler shall ship
any container of papayas (except im-
mature papayas handled pursuant to
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$ 928.152 of the order) to any export
destination unless said papayas grade at
least Hawaii’No. 1, except that the al-
lowable tolerances for defects shall be 5
percent provided that included in the tol-
erance not more than 3 percent shall be
permitted for serious damage, not more
than 1 percent for immature fruit, and
not more than 1 percent for decay: Pro-
vided, That such papayas shall be of pyri-
form shape and weigh not less than 11
ounces each. :

(d) When used herein “Hawaii Fancy”,
“Hawaii No. 1" “Hawaii No. 2” and “Pyri-
form shape” shall have the same mean-
ing as set forth in the State of Hawall
Revised Regulation No. 1 Subsection
5.32—Wholesale Standards for Hawaiian
Grown Papayas. All other terms shall
have the same meaning as when used in
the marketing agreement and order.
(Secs. 1-19, 48 Stat. 31, as amended (7 US.C.
801-674) )

Dated: November 30, 1976.

CHARLES R. BRADER,
Deputy Director, Fruit and Veg-
etable Division, Agricultural
Marketing Service.

[FR Doc. 76-35695 Filed 12-2-76;8:45 am]

SECURITIES AND- EXCHANGE
COMMISSION

[ 17 CFR Part 2401}
* [Release No, 34-13019; File No. S7-616]

UNIFORM NET CAPITAL RULE
Notice of Proposed Amendments

The Securities and Exchange Com-
mission today announced that it has
under consideration proposed amend-
ments to Rule 15¢3-1 [17 CFR 240.15¢3-
1] (*§240.15¢3-1") under the Securities
Exchange Act of 1934 (“the Act™), the
uniform net capital rule. The proposcd
amendments are intended to protect the
funds and securities of customers from
the risks incurred by brokers and deal-
ers who guarantee, endorse or carry the
market maker accounts of specialists in
listed options; this would be accom-
plished by requiring such brokers and
dealers to apply proprietary haircuts to
all their positions if they carry customer
accounts. The proposed amendments
would also provide an optional financial
responsibility standard available to cer-

tain self-clearing options specialists.
INTRODUCTION

Section 15(c) (3) of the Act directs
the Commission, inter alia, to establish
minimum financial responsibility re-
quirements for all brokers and dealers.
On June 26, 1975, the Commission
adopted* amendments to § 240.15¢3-1
constituting a uniform net capital rule
applicable to substantially all brokers
and dealers, thus implementing this
congressional directive,

Subsequently, the Commission has
twice amended its uniform net capital

18ecurities Exchange Act Release No.
11497 (June 26, 1975), 40 FR 20795 (July 186,
1975).

PROPOSED RULES

rule to establish financial responsibility
standards specifically applicable to situ-
ations wherein the specialist or market
maker account of a dealer is carried,
cleared, guaranteed or endorsed by an-
other broker or dealer. On January 2,
1976, the Commission adopted * § 240.15¢
3-1(a) (6), embodying an optional finan-
cial responsibility standard available to
certain dealers who combine specialist or
market making functions with certain
other floor activities. Section 240.15¢3-1
(a) (6) is predicated on the maintenance
of specified levels of equity in the deal-
er's market maker or specialist account
carried with another broker or dealer,
and also imposes upon the carrying
broker or dealer control and early warn-
ing obligations intended to ensure daily
surveillance over the account's financial
condition. In February 1976, the Com-
mission incorporated similar control de-
vices into proposed amendments to § 240.
15¢3-1(c) (2) (x) intended to enable net
capital computations to reflect more
directly the risks incurred by brokers
and dealers (“clearing firms”) who
guarantee, endorse or clear the market
maker accounts of specialists in listed
options. The proposed amendments to
§ 240.15¢3-1(c) (2) (x) included, inter
alia, percentage deductions from a
clearing firm’s net worth, effectively
constituting equity maintenance re-
quirements for listed options specialists,
applicable to various options trading
strategies including bona fide hedged
and spread positions. On this occasion,
the Commission also proposed ¢ amend-
ments. to § 240.15¢3-1(a) (6) intended to
secure substantial symmetry between
these two analogous provisions of the
uniform net capital rule. On September
2, 1976, after considering the public’s
statistical testing of and comments upon
these proposals, the Commission adopted
them in revised form in Securities Ex-
change Act Release No. 12766 (Sept. 2,
1976) [41 FR 39014 (Sept. 14, 1976)1;
they are currently scheduled to become
effective on January 1, 1977.°

PrOTECTION OF CUSTOMERS' FUNDS AND
SECURITIES

For the reasons discussed below, the
Commission proposes to render the re-
duced capital charges otherwise contem-
plated by §§ 240.15¢3-1(a) (6) and 240.15
¢3-1(e¢) (2) (x) unavailable to a clearing
firm which also carries customer ac-
counts.

2 Securities Exchange Act Release No. 11969
(Jan. 2, 1976), 41 FR 5277 (Feb. 5, 1976).

3 Securities Exchange Act Release No. 12148
(Feb. 26, 1976, 41 FR 12306 (March 25, 1976).

sId.

sThe original effective dste of these
amendments was November 1, 1876, However,
the Commission recently postponed their ef-
fective date to January 1, 1977, Securlties
Exchange Act Release No. 12927 (Oct. 27,
1976), 41 FR 48335 (Nov. 3, 1976). On this
oceasion, the Commission also proposed cer-
tain technical modifications to §240.15¢3-1

In their amended form, §§ 240.15¢3-1
(a)(6) and 240.15¢3-1(c) (2) (x> may
not effectively insulate the funds and se-
curities of a clearing firm’s customers
from the risks arising from the firm’s op-
tions clearing activities. Presently, such
a broker or dealer is free both to carry
and clear the market maker accounts of
specialists in listed options and to carry
the accounts of his customers. While the
broker or dealer is subject of course to
the segregation, possession and control
requirements of § 240.15¢3-3, the Com-
mission’s customer protection rule, it re-
mains to be said that the firm’s net capi-
tal must both adequately protect custo-
mer assefs in the firm’s custody or con-
trol and support the risks generated by
the firm's options clearing activities. In
this sense, a clearing firm’s customers
may not be insulated from such risks to
an appropriate degree.

A broker’s or dealer’s combination of
options clearing and customer activities
does not appear to threaten the safety of
customer assets where the firm is sub-
ject to the generally applicable provisions
of the uniform net capital rule. Whether
such a firm operates inder the aggregate
indebtedness standard or the alterna-
tive net capital requirement, it must ap-
ply in its capital computations certain
risk quantification provisions—the so-
called “proprietary haircuts” found in
§ 240.15¢3-1a (options) and § 240.15¢1(c)
(2)(vi), «)(3) (other securities) —
which contemplate and provide for =
general securities business encompassing
both customer-related activity and pro-
prietary transactions in options. Experi-
ence indicates that these haircuts create
a capital cushion sufficient to enable =
firm to meet the exigencies of such a gen-
eral securities business without undue
hazard or exposure to the assets of its
customers.

However, a different case may be
presented by the special financial re-
sponsibility standards established by
§8 240.15¢3-1(a) (6) and 240.15¢3-1(c)
(2) (x) as applied to a combination of
options clearing and customer-related
activities. Both provisions are available
only in respect of the specialist or mar-
ket maker accounts of dealers effect-
ing transactions solely with other
brokers and dealers and carrying no cus-
tomer accounts.* Both provisions are ef-
fectively pedicated on the dealer’s main-
tenance of specified levels of equity in a
specialist or market maker account car-
ried and cleared by another broker or
dealer, who sustains a capital charge
equal to any difference between the deal-
er’s equity requirements and the equity
actually present in his account. These
equity requirements seek to reflect the
market risks inherent in positions aris-
ing from a dealer’s specialist or market
maker transactions, and (inasmuch as
no such dealer is permitted to effect
transactions with customers or to carry

.customer accounts) are not necessarily

(a) (6) and § 240.15¢3-1(¢) (2) (x) as ar d-
ed. Securlties Exchange Act Release No. 12026
(Oct. 27, 1976), 41 FR 48377 (Nov. 3, 1976).
The public comment period respecting these
proposals expires on December 1, 1976.

€17 CFR 240.15c3-1(a) (6) (1) (1976): see
id. 240.15c3-1(c) (2) (x) (A) (“speclallist [in
listed options] not otherwise subject to the
provisions of this section).
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designed to create an additional capital
cushion for the protection of customers
similar to that resulting from applica-
tion of the proprietary haircuts. -

In this light, it appears that
§§ 240.15¢3-1(a) (6) and (e)(2)(x) are
appropriate for the protection of cus-
tomers to the extent that the risks as-
sumed by the clearing firm carrying the
specialist or market maker account of a
dealer operating thereunder do not ap-
proximate the risks to its customers’
funds and securities which would arise
from similar transactions effected by the
clearing firm on a proprietary basis. In
this connection, where a dealer operat-
ing under § 240.15¢3-1(a) (6) or § 240.15¢
3-1(c) (2) (x)  effects market maker
transactions in listed options through an
account carried by a clearing firm which
has issued to such a dealer the Letter of
Guarantee required by the rules of each
options exchange,” the Commission may
have cause for concern. The market value
of options is a leverage function of the
value of their underlying securities, a
fact which results in greater price vola-
tility and proportionately greater market
risk to a broker or dealer financially re-
sponsible for transactions in options.
Moreover, the Letter of Guarantee is In-
tended to and effectively does transfer
such financial responsibility from the
market maker to his clearing firm.

These considerations impel the Com-
mission to conclude that it may be inap-
propriate for the protection of the cus-
tomers of a clearing firm to permit such
a firm to carry the market maker account
of a dealer acting as a specialist in listed
options without subjecting positions re-
sulting from transactions for such ac-
count to proprietary haircuts. Accord-
ingly, the Commission has determined to
propose amendments to §§ 240.15¢3-1(a)
(8) and 240.15¢3-1(¢) (2) (x) which would
require a clearing firm carrying both one
or more customer accounts and one or
more market maker accounts of special-
ists in listed options to subject all posi-
tions in the latter accounts to proprietary
haircuts. Thus, proposed § 240.15¢c3-1(¢)
(2) (x) (A) (8) would stipulate that not-
withstanding the provisions of § 240.15¢
3-1(e)(2)(A) (1)-(8), a clearing firm
carrying the accounts of one or more
customers must, for purposes of its cap-
ital computations, apply proprietary
haircuts to all positions arising from
market maker transactions guaranteed,
endorsed or carried by such clearing firm.
A proposed conforming amendment to
§ 240.15¢3-1(a) (6) (iii) (A) would achieve
the same result with respect to § 240.15¢
3-1(a) (6) *

7 See, e.g., Chicago Bd. Options Exch. R, 8.5.

"The proposed amendment to § 240.15¢3~1
() (6) (1) (A) operates directly upon (and
Increases) the options specialist's equity re-
quirements thereunder, and increases the
clearing firm’s deductions from net worth
through the operation of § 240.15¢3-1(c) (2)
(x1). Conversely, the proposed amendment to
§ 240.16c3-1(c) (2) (x) (A) operates directly
upon (and increases) the clearing firm’s de-
ductions from net worth, thereby providing

PROPOSED RULES

The text of these proposed amend-
ments to §§240.15¢3-1(a) (6) and 240.-
15¢3-1(c) (2) (xi) appears later in this
release,

MARKET MAKER ACCOUNTS OF SELF-
CLEARING OPTIONS SPECIALISTS

Sections 240.15¢3-1(a) (6) and 240.-
15¢3-1(¢) (2) (x) both contemplate—and
require—a division of functions with re-
spect to market maker transactions by
specialists in listed options; in further-
‘ance of its market maker activities, the
options specialist effects transactions
which are cleared by another broker or
dealer through an account carried by
the clearing firm pursuant to these pro-
visions. This regulatory pattern con-
forms to the structure of the various op-
tions exchanges, which for the most part
consists of numerous independent op-
tions specialists clearing through (but
not employed by) a substantially smaller
number of clearing firms.

Recently, it has come to the Commis-
sion’s attention that a relatively small
number of clearing firms not only carry
and clear in the conventional fashion
the market maker accounts of indepen~
dent options specialists, but also them-
selves engage in such specialist activity
through employvees utilizing the firm's
membership on one or more options ex-
changes. Market maker transactions ef-
fected by these employees are carried
and cleared by their employer acting in
its clearing firm capacity.

Inasmuch as neither §240.15¢3-1ta)
(6) nor § 240.15¢3-1(¢) (2) (x) is available
respecting the market maker accounts of
such “self-clearing” options specialists,
the clearing £rm employing them must
subject positions arising from their mar-
ket maker activities "o proprietary hair-
cuts for purposes of its capital compu-
tations pursuant to §240.15¢3-1. This
may not be appropriate in the sense
that while there appears to be some dif-
ference between the market and credit
risks assumed by a clearing firm guar-
anteeing the market maker transactions
of independent options specialists and
the risks engendered by market maker
transactions effected on a proprietary
basis, such risk differential may not be
sufficiently substantial to justify imposi-
tion of proprietary haircuts in the latter
case. Accordingly, the Commission has

determined to propose amendments to -

§ 240.15¢3-1 intended to enable clearing
firms to conduct options specialist activ-
ities through their employees under
substantially the same special financial
responsibility standard presently appli-
cable to the market maker accounts of
independent options specialists.

These proposed amendments would
add to the uniform net capital rule
§ 240.15¢3-1(a) (7), an optional finan-
cial responsibility standard intended to
be available . to dealers engaged solely

the clearing firm with an economic incentive
to require the maintenance of proportion-
ately higher levels of equity In market maker
accounts cleared by that firm.
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fexcept as noted below) in the business
of effecting f(as sole proprietor or
through one or more natural persons®
associated with the dealer) and clear-
ing market maker transactions in listed
options; a dealer electing to operate un-
der proposed § 240.15¢3-1(a) (7) may also
act as guarantor, endorser, or carrying
dealer with respect to the market maker
accounts of options specialists not asso-
ciated with the dealer and exempted
from net capital regulation pursuant to
§ 240.15¢3-1(b) (1).

Several features of proposed § 240.15¢
3-1(a) (T) should be noted. First, pro-
posed § 240.15¢3-1(a) (7) (ii) is intended
to make it clear that no dealer operat-
ing under proposed §240.15¢3-1(a)(7)
may carry the accounts of customers.
Second, proposed § 240.15¢3-1(a) (T) (vi)
would prohibit any broker or dealer from
recognizing in its own capital computa-
tions flow-through capital benefits de-
rived from consolidating, pursuant to
§ 240.15¢3-1c¢, the assets and liabilities ot
a dealer operating under proposed
§ 240.15¢3-1(a) (T), This provision is in-
tended to prevent such a dealer's parent
entity (which may conduct a general se-
curities business) from effectively sub-
jecting part of its own required capital-
ization to the risks incurred by options
specialists directly utilizing such capi-
tal, Finally, proposed § 240.15¢3-1(a) (7}
would be available only insofar as the
rules of options exchanges permit mar-
ket maker transactions to be effected for
the unitary proprietarv market maker
account of a self-clearing specialist. For
purposes of proposed § 240.15¢3-1(a) (7)
(iii), such a proprietary account con-
stitutes a single account (even though
more than one natural person associated
with the specialist may trade for the ac-
count). Of course, each independent
market maker’s account carried and
cleared by such a specialist constitutes
a separate account for purposes of that
provision; liquidating equity in one such
account may not be “cross-netted”
against a Hquidating deficit in another
such aceount.”

Y The reference to "natural persons asso-
ciated with such dealer” in proposed § 240.15
€3-1(a) (7) (11) is Intended to preclude utili-
zationr of proposed §240.15¢3-1(a)(7) in re-
spect of transactions effected by a parent,
subsidiary, affillate or other non-natural
person assoclated with such a dealer,

» Compare proposed § 240.15¢3-1(a)(7)
(i11) with § 240.15¢3-1(c) (2) (x)(A). In the
case of market maker transactions effected
by employees or nominees of a listed options
specialist for the account of that speciallst
(which I1tself owns the positions arising
therefrom), single account treatment s eco-
nomically appropriate. However, where Inde-
pendent market makers trade for their own
accounts (which are carried and cleared by
a clearing firm), a different case is presented.
Here, the economic ramifications of the clear-~
ing firm's practical inability to set off a
deficit- condition in one such account with
equity present in another market maker ac-
count warrant “separate account” treatment,
Cf. Securities Exchange Act Release No.
12148, at 2-3 (Feb. 26, 1978), 41 FR 12306
{March 25, 1976),
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The text of the proposed §240.15¢3-1
(a) (7) appears later in this release.

StaTUTORY BaAsis AND COMPETITIVE
CONSIDERATIONS

Pursuant to the Securities Exchange
Act of 1934, and particularly Sections
15(¢) (3) and 23(a) thereof, 15 U.S.C.
780(c) (3), T8w(a), the Commission pro-
poses to amend § 240.15¢3-1 in Part 240
of Chapter IT of Title 17 of the Code of
Federal Regulations in the manner set
forth below. The Commission finds that
any burden imposed upon competition
by the proposed amendments is neces-
sary and appropriate in furtherance of
the purposes of the Act, and particularly
to implement the Commission’s contin-
uing mandate under Section 15(¢) (3)
thereof, 15 U.8.C. 780(c) (3), to provide
minimum safeguards with respect to the
financial responsibility of brokers and
dealers.

REQUEST FOR COMMENTS

All interested persons are invited to
submit, in triplicate, their written views
and comments concerning the amend-
ments to § 240.15¢3-1 proposed herein.
All communications should be addressed
to George A. Fitzsimmons, Secretary, Se-
curities and Exchange Commission, 500
North Capitol Street, Washington, D.C.
20549, no later than December 31, 1976.
Reference should be made to File No.
S7-616. All comments received will be
available for public inspection.

TEXT OF PROPOSED AMENDMENTS

The proposed amendments to § 240.15¢
3-1 are as follows:

ATTENTION
The texts of the following proposed
amendments are using » < arrows to
indicate additions and [ J brackets
to indicate deletions,

§ 240.15¢3=1 Net capital requirements
for brokers or dealers.

(a)..l

MARKET MAKERS, SPECIALISTS AND CERTAIN
OTHER DEALERS

Qi > &

HRt)ae

(A) An amount equal to 25 percent
(5 percent in the case of exempted
securities) of the market value of the
long positions and 30 percent of the mar-
ket value of the short positions; provided,
however, in the case of long or short
positions in options and long or short
positions in securities other than options
which relate to a bona fide hedged posi-
tion as defined in paragraph (¢) (2) (x)
(C) of this section, such amount shall
equal fhe deductions in respect of such
positions specified by paragraph (c)(2)
(x) (A) (1)-1(8)1>(9) < of this section.

» SELF-CLEARING OPTIONS SPECIALISTS

(1) (1) A dealer who meets the condi-
tions of paragraph (ii) of this paragraph
(a) (7) of this section, may elect to

operate under paragraph (a)(7) and

PROPOSED RULES

thereby not apply, except to the extent
required by paragraph (a)(7) of this
section, the provisions of paragraphs (c)
(2) (vl), (©(2)(x), and (f)(3) of this
section or Appendix A (17 CFR 240.15¢3~
1a) to this section and, in lieu thereof,
apply the provisions of paragraph (a) (7)
(iii) of this section.

(ii) Paragraph (a) (7) of this section

shall be available to a dealer engaged
solely in the business of effecting (as
sole proprietor or through one or more
natural persons associated with such
dealer (“associated specialists”)) and
clearing market maker transactions in
options listed on a registered national
securities or a facility of a registered na-
tional securities association (“listed
options”); provided, that such dealer
may also guarantee, endorse or carry
listed options written or purchased by a
specialist not associated with such dealer
and not subject to the provisions of this
§ 240.15¢3-1 (an “independent special-
ist™).
(iii) A dealer electing to operate pur-
suant to paragraph (a) (7) of this sec-
tion shall adjust its net worth by deduct-
ing, {or positions in each class of option
contracts in which (A) The dealer, as
sole proprietor or through associated
specialists, is a market maker (“pro-
prietary positions”), or (B) Each such in-
dependent specialist is a market maker,
an amount equal to: .

(A) The deductions specified by para-
graph (¢) (2) (x) (A) of this section; pro-
vided, that for purposes of computing
such deductions, proprietary positions
as well as positions in each such inde-
pendent specialist’s market maker ac-
count, shall be allocated in accordance
with paragraph (c) (2)(x)(E) of this
section; and provided further, that the
deductions computed for each such inde-
pendent specialist’s positions pursuant to
the foregoing shall be reduced by any
liquidating equity, as defined in para-
graph (c¢) (2) (x) (B)(2) of this section,
that exists in such independent special-
ist’s market maker account, and shall be
increased to the extent of any liquidating
deficit in such account; and provided
further, that in no event shall the fore-
going proviso be construed to increase
the net capital of any dealer electing to
operate under paragraph (a) (7) of this
section.

(B) Such lesser requirements as may
be approved by the Commission under
specified terms and conditions upon the
written application of such dealer.

(iv) No dealer electing to operate un-
der paragraph (a)(7T) of this section
shall permit the sum of the deductions
required by paragraph (iii) of paragraph
(&) (1) of this section in respect of (A)
All proprietary positions, and (B) All po-
sitlons in the market maker accounts of
independent specialists guaranteed, en-
dorsed or carried by such dealer pursuant
to paragraph (a)(7) of this section,
computed without regard to any liquidat~
ing deficit in any such independent spe-
cialist’s account, to exceed 1000 percent
of such dealer’s net capital as defined in

paragraph (¢) (2) of this section for any

period exceeding five business days. Pro-
vided, That if at any time such sum ex-
ceeds 1000 percent of such dealer’s net
capital, then the dealer shall immedi-
ately transmit telegraphic notice of such
event to the principal office of the Com-
mission in Washington, D.C., the re-
gional office of the Commission for the
region in which the dealer maintains its
principal place of busines, and such
dealer's Designated Examining Author-
ity. Provided jurther, That if at any time
such sum exceeds 1000 percent of such
dealer’s net capital, then the dealer shall
be subject to the prohibitions against
withdrawal of equity capital set forth in
paragraph (e) of this section, and to the
prohibitions against reduction, prepay-
ment and repayment of subordination
agreements set forth in paragraphs
(b) (8), (b) (7) and (b) (8) of § 240.15¢3-
1d, as if such dealer’s net capital were
below the minimum standards specified
by each of the aforementioned para-
graphs. ;

(v) A dealer electing to operate under
paragraph (a) (7) of this section shall
comply in all respects with the require-
ments of paragraphs (¢) (2)(x) (F) and
(e) (2) (x) (G) of this section insofar as
such dealer acts as the guarantor, en-
dorser or carrying dealer for options
written or purchased by an independent
specialist.

(vi) Notwithstanding the provisions of
§ 240.15¢3-1¢, no broker or dealer com-
puting its net capital or aggregate in-
debtedness pursuant to this § 240.15¢3-1
shall recognize any increase in net capi-
tal, decrease in ratio of aggregate in-
debtedness to net capital, or decrease in
minimum net capital requirement aris-
ing from the consolidation in a single
capital computation, pursuant to § 240.-
15¢3-1, of the assets and liabilities of a
dealer electing to operate under para-
graph (a) () of this section.

- » - » L
By %%
(2) L
(x) (A). 2 2\e
(9) Notwithstanding the foregoing
provisions of paragraph (¢) (2) (x) (A) of
this section, in the case of positions in
securities arising from any transaction
in listed options or securities other than
listed options guaranteed, endorsed or
carried by a broker or dealer who also
carries the account of a ‘“customer”
within the meaning of paragraph (¢) (6)
of this section, the deduction shall be
that set forth in paragraphs (e¢) (2) (v
or (f) (3) of this section, or, if such secu-
rities are options, the deduction shall be
that set forth in Appendix A (17 CFR
240.15¢3-1a) to this section.
» . . . .
By the Commission.
GEORGE A. FITZSIMMONS,
Secretary.
NoveMBER 29, 1976. :
| FR Doc.76-35668 Filed 12-2-76;8:45 am]
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DEPARTMENT OF THE TREASURY
Customs Service
[19CFRPart1]

CUSTOMS FIELD ORGANIZATION

Proposed Changes In Customs Region IX

In order to provide better Customs
service to carriers, importers, and the
publie, it is considered desirable to ex-
tend the port limits of Cleveland, Ohio,
in the Cleveland, Ohio, Customs district
(Region IX).

Accordingly, notice is hereby given
that, by virtue of the authority vested in
the President by section 1 of the Act of
August 1, 1914, 38 Stat. 623, as amended
(19 U.S.C. 2), and delegated to the Sec-
retary of the Treasury by Executive
Order No. 10289, September 17, 1951, (3
CFR, 1949-1953 Comp., Ch. II), and pur-
suant to the authority provided by Treas-
ury Department Order No. 190, Rev. 12
(September 14, 1976), it is hereby pro-
posed to extend the port limits of Cleve-
land, Ohio, in the Cleveland, Ohio, Cus-
toms district (Region IX). As extended,
the geographical limits of the port would
include all of Cuyahoga County, Ohio.

Prior to the adoption of the foregoing
proposal, consideration will be given to
any relevant data, views, or arguments
which are submitted in writing to the
Commissioner of Customs, Attention:
Regulations Division, Washington, D.C.
20229, and received not later than Jan-
uary 3, 1977,

Written material or suggestions will be
available for public inspection in accord-
ance with § 103.8(b) of the Customs Reg-
ulations (19 CFR 103.8(b)) at the Reg-
ulations Division, Headquarters, United
States Customs Service, Washington,
D.C., during regular business hours.

Dated: November 22, 1976.

JERRY THOMAS,
Under Secretary of the Treasury.

[FR Doc.76-35608 Filed 12-2-76;8:45 am]

[19CFRPart1]
CUSTOMS FIELD ORGANIZATION
Proposed Changes In Customs Region IX

In order to provide better Customs
service to carriers, importers, and the
publie, it is considered desirable to ex-
tend the port limits of Louisville, Ken-
tucky, in the Cleveland, Ohio, Customs
district (Region IX).

Accordingly, notice is hereby given
that, by virtue of the authority vested in
the President by section 1 of the Act of
August 1, 1914, 38 Stat. 623, as amended
(19 U.S.C. 2), and delegated to the Sec-
refary of the Treasury by Executive
Order No. 10289, September 17, 1951 (3
CFR, 1949-1953 Comp., Ch. II), and pur-
suant to the authority provided by
Treasury Department Order No. 190, Rev.
12 (dated September 14, 1976), it is pro-
posed to extend the port limits of Louis-
ville, Kentucky, in the Cleveland, Ohio,
Customs district (Region IX), As ex-
tended, the geographical limits of - the
port of Louisville, Kentucky, would in-
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clude all of Jefferson County, Kentucky,
Twelve Mile Island, Kentucky, the town-
ships of Utica, Jeffersonville, and Silver
Creek in Clark County, Indiana, and the
township of New Albany in Floyd County,
Indiana

Prior to the adoption of the foregeing
proposal, consideration will be given to
any relevant data, views, or arguments
which are submitted in writing to the
Comumissioner of Customs, Attention:
Regulations Division, Washington, D.C.
20229, and received not later than Janu-
ary 3, 1977,

Written material and suggestions sub-
mitted will be available for public in-
spection in accordance with § 103.8(b)
of the Customs Regulations (19 CFR
103.8(b)), at the Regulations Division,
Headquarters, United States Customs
Service, Washington, D.C., during regu-
lar business hours.

Dated: November 22, 1976.

JERRY THOMAS,
Under Secretary of the Treasury.

[FR Doc76-35610 Flled 12-2-76:8:45 am]

INTERNATIONAL TRADE
COMMISSION

[ 19 CFR Part 201 ]

PUBLIC OBSERVATION OF COMMISSION
MEETINGS

Notice of Proposed Rulemaking

In accordance with the Government in
the Sunshine Act (5 U.S.C, 552b), and to
implement the provisions of that act, the
Commission proposes to amend Title 19,
Part 201, of the Coder of Federal Regu-
lations by adding a new Subpart E.

Written comments concerning the pro-
posed regulations are invited from in-
terested persons, Comments may be pre-
sented in writing to the Office of the
Secretary, United States International
Trade Commission, 701 E Street NW.,
Washington, D.C. 20436. All written com-
ments received no later than January 3,
1977, will be considered. Such written
comments shall be made available for
public inspection at the Office of the Sec-
retary of the Commission during normal
business hours, N

The purpose of the amendments is to
implement sections (b) through (f) of
the Government in the Sunshine Act (5
U.S.C. 552b (b) through (f)), and they
are made pursuant to section (g) of the
Government in the Sunshine Act 5
U.S.C. 552b(g)).,

These regulations, if adopted, will take
effect no later than March 12, 1977, the

effective date for sections (b) through

(I) of the Government in the Sunshine
Act; however, to the extent that the
Commission will operate or intends to
operate under the regulations proposed
by this subpart prior to March 12, 1977,
it will do so under its authority to es-
tablish procedures for the conduct of its
business as found in section 335 of the
Tariff Act of 1930 (19 U.S.C. 1335), which
states that “the Commission is author-
ized to adopt such reasonable procedures
and rules and regulations as it deems
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necessary to carry out its functions and
duties.”
The proposed regulations are set forth
in tentative form as follows:
Subpart E—Opening Commission Meetin to
Public Observation Pursuant to 5 U.S.C. 552b
Sec.
201.33
201.34
201.35

Purpose and scope.

Definitions,

Establishing the agenda for Commis-
sion meetings in advance,

Notices to the public,

Closing a portion or portions of a
meeting or a series of meetings,

Changing the time, place, or subjeot
matter of publicly announced
meetings,

Requests by interested persons to
close a portion of a Commissicn
meeting, :

General Counsel’s certification of
Commission action in closing a
meeting or a series of meetings,

Records-retention requirements.

Public inspection and copying of
records; applicable fees,

AvrHoriry: § U.S.C, 552b; 19 US.C, 1335,

Subpart E—Opening Commission Meetings
t505 ;gbﬁc Observation Pursuant to U.S.C.

§ 201.33 Purpose and scope.

(a) Consistent with the principle that
the public is entitled to the fullest prac-
ticable information regarding the deei-
sionmaking processes of the Federal
Government, it is the purpose of this sub-
part to open the meetings of the United
States International Trade Commission
to public observation while protecting
the rights of individuals and the ability
of the Commission to carry out its statu-
tory functions and responsibilities. These
regulations are promulgated pursuant to
the directive of section (g) of the Gov-
ernment in the Sunshine Act (5 U.S.C.
552b(g)), and specifically implement
sections (b) through (f) of said act (5
U.S.C. 552b (b) through ().

(b) Public access to documents being
considered at Commission meetings shall
be obtained in the manner set forth in
Subpart C of this part (§§ 201.17-201.21).

(c) Unless otherwise provided by the
public notices as desecribed in § 201.36 of
this subpart, public observation of Com-
mission meetings does not encompass
public participation in the deliberations
at such meetings.

§ 201.34 Definitions.

For the purpose of this subpart—

(a) (1) Except as hereinafter pro-
vided, the term “meeting” means the
deliberations of at least a majority of
the members of the Commission when
such deliberations determine or result in
the joint conduct or disposition of official
Commission business.

(2) The consideration by individual
Commissioners of business which is cir-
culated sequentially in writing by action
Jjacket is not considered a meeting under
paragraph (a) (1) of this section be-
cause circulation by action jacket does
not determine or result in the joint con~
duct or disposition of Commission busi-
ness until ratification thereof by formal
vote of the Commissioners in a meeting

201.36

201.37

201.38

201.39

20140

20141
20142
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as defined by paragraph (a) (1) of this
section although action proposed by ac-
tion jacket may be taken before or after
formal ratification thereof by vote at a
Commission meeting.

(3) Conference telephone calls among
the Commissioners are considered meet-
ings as defined by paragraph (a)(1) of
this section if they involve the number of
Commissioners requisite for Commission
action.

(4) Deliberations of a majority of the
entire membership of the Commission
with the purpose of calling a meeting at
a date earlier than the requisite public
notice period as specified in § 201.36 of
this subpart are not considered to con-
stitute a meeting or portion of a meeting
as defined by paragraph (a) (1) of this
section.

(5) Deliberations of a majority of the
entire membership of the Commission
with the purpose of closing a portion or
portions of a meeting or series of meet~
ings pursuant to § 201.37 of this subpart
are not considered to constitute a meet-
ing or portion of a meeting within the
meaning of paragraph (a)(1) of this
section.

(6) Deliberations of a majority of the
entire membership of the Commission
with the purpose of changing the subject
matter of a publicly announced meeting,
as permitted under § 201.38(b) of this
subpart, are not considered to constitute
a meeting or portion of a meeting under
paragraph (a) (1) of this section.

(b) The terms “Secretary” and “Gen-
eral Counsel” mean the Secrefary and
General Counsel of the Commission and
their respective designees within their
respective offices.

§ 201.35 Establishing the agenda for

Commission meetings in advance.

(a) In order to insure that the public
will receive adequate advance notice of
Commission meetings and in order to
facilitate the issuance by the Commission
of the public notices required by § 201.36,
the Offices of the Chairman and the Sec-
retary shall undertake to plan the agenda
for Commission meetings 3 weeks in ad-
vance of scheduled meeting dates.

(b) The agenda for a scheduled Com-
mission meeting shall be considered by
the Commissioners at a meeting 2 weeks
prior to the scheduled meeting date. To
the extent that the consideration of the
agenda by the Commission involves de-
liberations referred to in paragraph (4),
(5) or (6) of § 201.34(a), such considera-
tion shall not constitute an integral part
of said meeting.

(¢) The Office of the Secretary shall
respond to all questions from the public
concerning the agendas of Commission
meetings.

§ 201.36  Notices to the public. ©

(a) At least 1-week before each Com-
mission meeting the Commission shall
issue a public notice which (1) States the
time and place of the meeting, (2) Lists
the subjects or agenda items to be dis-
cussed at the meeting, (3) States whether
the meeting or portion thereof is to be
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open or closed to public observation, and
(4) gives the name and business phone
number of the Secretary to the Commis-
sion.

(b) When the Commission (1) Has
voted to close a portion or portions of &
meeting in accordance with § 201.37(d)
of this subpart, (2) Has voted to close &
portion or portions of a series of meetings
in conformity with §201.37(e) of this
subpart, or (3) Has voted to close a por-
tion of ‘a meeting pursuant to a request
made under § 201.39 of this subpart, the
notice referred to in paragraph (a) of
this section shall also include (1) A list
of the persons to be present at such
closed portion or portions of the meeting,
(2) A corresponding list of the affiliations
of those persons presenf, (3) A written
copy of the vote of each Commissioner on
whether or not the portion or portions of
the meeting or series of meetings should
be closed to public observation, (4) A full,
written explanation of the Commission's
action in closing the portion or portions
of the meeting or series of meetings, and
(5) A copy of the certification of the
General Counsel, called for by §201.40
of this subpart, that such portion or por-
tions of the meeting or series of meetings
were properly closed to the public by the
Commission.

(¢) (1) The l-week period for public
notice provided for in paragraph (a) of
this section shall not apply when a ma-
jority of the entire membership of the
Commission determines by recorded vote
that Commission business requires that
a particular meeting be called with less
than 1-week's notice.

(2) When the Commission has voted
in conformity with paragraph (¢) (1) of
this section to avoid the 1-week period
for public notice providéd for by para-
graph (a) of this section, the Commis-
sion shall nonetheless issue the public
notice required by paragraph (a) of this
section at the earliest practicable time.

(3) When the Commission not only
has voted in conformity with paragraph
(¢c) (1) of this section to avoid the 1-
week period for public notice provided
for in paragraph (a) of this section but
also (i) Has voted to close a portion or
portions of a meeting in accordance with
§201.37(d) of this subpart, (ii) Has
voted to close a portion or portions of
a series of meetings under § 201.37(e) of
this subpart, or (iii) Has voted to close
a portion of a meeting pursuant to a
request made under § 201.39 of this sub-
part, the public notice required by para-
graph (¢)(2) of this section shall also
include those items specified in para-
graph (b) of thissection.

d) (1)
changed the time or place of a publicly
announced meeting by acting under
§ 201.38(a) of this subpart, the public
notice as required by paragraphs (a),
(b), (c) (2), or (¢) (3) of this section, as
the case may be, shall reflect such
changed time or place,

(2) When thé Commission has
changed the subject matter of a publicly
announced meeting by acting under
§ 201.38(b) of this subpart, the public

V

When the Commission has.

notice as required by paragraph (a), (b),
() (2), or (¢)(3) of this section, as the
case may be, shall also (i) Include a
statement affirming that Commission
business required the change in subject
matter and that no earlier announce-
ment of such change was possible and
(il) Indicate the change in subject mat-
ter and the vote of each Commissioner
upon such change.

(e) (1) The Secretary shall issue such
public notices referred to in paragraphs
@), (b, (e)(2), () (3), (d) (), or ()
(2) of this section as are appropriate in
the specific case at hand.

(2) The Secretary (i) Shall promptly
post the public notices referred to in
paragraph (e) (1) of this section on bul-
letin boards outside the Office of the Sec-
retary of the Commission, (ii) Shall
make or maintain copies thereof for in-
terested members of the publie, and (iii)
Shall immediately. submit said public
notices to the FEDERAL REGISTER for
publication.

§ 201.37 Closing a portion or portions
of a meeting or a series of meetings,

(a) Every meeting of the Commission
shall be open to public observation ex-
cept when the Commission properly de-
termines in the manner specified in
paragraph (d) of this section that a por-
tion or portions of a Commission meet-
ing may be closed to the public for the
specific reasons enumerated in para-
graph (b) of this section.

(b) The Commission may close a por-
tion or portions of a Commission meet-
ing only when it determines that public
disclosure of information to be discussed
at such meeting is likely to—

(1) Disclose matters that are (i) Spe-
cifically authorized under criteria es-
tablished by Executive order to be kept
secret in the interests of national de-
fense or foreign policy and (ii) In fact
properly classified pursuant to such
Executive order;

(2) Relate solely to the internal per-
sonnel rules and practices of the Com-
mission;

(3) Disclose matters specifically ex-
empted from disclosure by statute (other
than the Freedom of Information
Act), provided that such statute (i) Re-
quires that the matters be withheld
from the public in such a manner as 0
leave no discretion on the issue, or (ii)
Establishes particular criteria for with-
holding or refers to particular types of
matters to be withheld.

(4) Disclose trade secrets and commer-
cial or financial information obtained
from a person and privileged or con-
fidential;

(5) Involve accusing any person of a
crime, or formally censuring any person;

(6) Disclose information of a personal
nature when disclosure would constitute
a clearly unwarranted invasion of per-
sonal privacy.

(7). Disclose investigatory records com-
piled for law-enforcement purposes, or
information which, if written, would be
contained in such records, but only to
the extent that the production of such
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records or information would: (i) In-
terfere with enforcement proceedings,
(ii) Deprive a person of a right to a
fair trial or to an impartial adjudica-
tion, (iii) Constitute an unwarranted
invasion of personal privacy, or (iv) Dis-
close the identity of a confidential source,
and, in the case of a record compiled by
a criminal law-enforcement authority in
the course of a criminal investigation or
by an agency conducting a lawful na-
tional-security intelligence investigation,
confidential information furnished only
by the confidential source;

(8) Disclose information the prema-
ture disclosure of which would be likely
to significantly frustrate implementation
of a proposed Commission action except:
(i) When the Commission has already
disclosed to the public the content or
nature of its proposed action or (i)
Wwhen the Commission is required by law
to make such disclosure on its own initia-
tive prior to taking final Commission
action on such proposal; or

(9) Specifically concern: (i) The
Commission’s issuance of a subpoena,
(ii) The Commission’s participation in
a civil action or proceeding, or (iii) The
initiation, conduct, or disposition by the
Commission of a particular case of for-
mal Commission adjudication under 19
U.S.C. 1337 pursuant to the procedures
of 5 U.8.C. 554 or otherwise involving &
determination on the record after op-
portunity for a hearing.

(¢) (1) Even though one or more of
the specific reasons enumerated in para-
graph (b) of this section for closing a
portion or portions of a Commission
meeting may be applicable to the subject
matter or matters to be discussed, the
Commission need not take such action
when it determines that the public in-
terest requires that such portion or por-
tions of a meeting be open to public
observation.

(2) In making the public-interest de-
termination under paragraph (¢) (1) of
this section, the Commission shall con-
sider whether public disclosure would
(i) Interfere with the Commission’s car-
rying out its statutory responsibilities,
(if) Conflict with the individual right of
privacy under the Privacy Act of 1974
(5 U.8.C. 552a) ; or (iii) Place the Com-
mission in violation of any other appli-
cable provision of law, in addition to any
other factors which it deems to be rele-
¥iant to the particular meeting in ques-

on.

(d) (1) Action by the Commission to
close a portion or portions of a meeting
for one or more of the specific reasons
enumerated in paragraphs (b)) (1)
through (9) of this section shall be taken
only when a majority of the entire mem-
bership of the Commission has voted to
take such action.

(2) A single recorded vote of the en-
tire membership of the Commission shall
be taken with respect to (i) Each Com-
mission meeting of which the Commis-
slon proposes to close a portion or por-
tions to the public for one or more of the
specific reasons enumerated in para-
graphs (b) (1) through (9) of this sec-
tion, or (ii) Any information which the
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Commission proposes to withhold from
the public for one or more of the specific
reasons enumerated in paragraphs (b)
(1) through (9) of this section. No proxy
votes are permissible.

(e) (1) Action by the Commission to
close a series of meetings of which the
Commission proposes to close a portion
or portions to the public for one or more
of the specific reasons enumerated in
paragraphs (b) (1) through (9) of this
section may be taken by a single recorded
vote of the entire membership of the
Commission to close such portion or por-
tions of the series.

(2) A series’of meetings may be closed
pursuant to paragraph (e) (1) of this sec-
tion so long as each meeting in such
series (i) Involves the same particular
matters and (ii) Is scheduled to be held
no more than 30 days after the initial
meeting in such series.

(f) When the Commission (1) Has
voted to close a portion or portions of
a meeting in accordance with paragraph
(d) of this section or (2) Has voted to
close a portion or portions of a series of
meetings in accordance with paragraph
(e) of this section, the public notices re-
ferred to in paragraphs (b) or (¢)(3) of
§ 201.36 shall be issued at the earliest
practicable time, but no later than 1
working day following such vote.

§ 201.38 Changing the time, place, or
subject matter of publicly announced
meetings.

(a) The time or place of a Commis-
sion meeting may be changed following
the public announcements as required by
paragraphs (a), (b), (¢)(2), (¢)(3), or
(d) (1) of §201.36, as the case may be,
only if the Commission publicly an-
nounces such change or changes at the
earliest practicable time by issuing an
appropriate public notice as required by
paragraphs (a), (b), (¢)(2), (¢)(3), or
(d) (1) of § 201.36, as the case may be.

(b) The subject matter or matters of
a Commission meeting may be changed
following the public announcements as
required by paragraphs (a), (b), (¢) (2),
(e) (3), or (d) (2) of § 201.36, as the case
may be, only if (1) A majority of the en-
tire membership of the Commission de-
termines by recorded vote that Commis-
sion business so requires and that no
earlier announcement of the change was
possible and (2) The Commission pub-
licly announces such change in subject
matter and the vote of each Commis-
sioner upon such change in a subsequent
public notice as required by paragraph
(a), (b), (©)(2), (€)(3), or (d)(2) of
§ 201.36, as the case may be
§ 201.39 Requests by interested persons

that the Commission-clese a portion
of a Commission meeting.

(a) Whenever any person whose in-
terests may be directly affected by a por-
tion of a Commission meeting requests
that the Commission close such portion to
the public for any of the specific reasons
enumerated in paragraphs (b) (5), (8),
or (7) of § 201.37, the Commission, upon
the request of any one of the Commis-
sioners, shall take a recorded vote on
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whether or not to close such portion of
the meeting.

(b) Should the Commission vote to
close the portion of a meeting requested
to be closed under paragraph (a) of this
section in the manner specified in § 201.-
37(d), a public notice as required by
paragraphs (a) and (b) of § 201.36 shall
be issued.

§ 201,40 General Counsel’s certification
of Commission action in closing a
meeting or a series of meetings.

Before a Comimission meeting may be
closed for the specific reasons enumer-
ated in paragraphs (b) (1) through (9) of
§ 201.37, the General Counsel (a) Shall
publicly certify that, in his or her opinion
the meeting may be closed to the public
and (b) Shall state each applicable ex-
emptive provision of paragraphs (b) (1)
through (9) of § 201.37.

§ 201.41 Records-retention
ments.

(a) The Secretary shall maintain a
copy of the certification by the General
Counsel required by § 201.40 for each
Commission meeting of which a portion
or portions are closed to the public pur-
suant to a vote under § 201.37(d).

(b) The Secretary shall also maintain
a copy of a statement from the presiding
officer of each Commission meeting or
portion thereof which was closed to the
public for the specific reasons enumer-
ated in paragraph (b) (1) through (9) of
§ 201.37, setting forth (1) The time and
place of the closed meeting or portion
thereof and (2) A list of the persens
present thereat.

(e) The Secretary shall also maintain
a8 complete transcript or electronic re-
cording of the proceedings of each Com-
mission meeting or portion of a meeting,
whether (1) Open to public observa-
tion or (2) Closed to the public for the
specific reasons enumerated in para-
graphs (b) (1) through (9) of § 201.37.

(d) Where portions of a Commission
meeting are closed for the reasons con-
tained in paragraph (b)(9) of §201.37,
the Commission preserves the option to
maintain detailed minutes of such por-
tions. Such detailed minutes shall fully
and clearly describe all matters dis-
cussed and shall provide a full and ac-
curate summary of any actions taken,
and the reasons therefor, including a
description of each of the views ex-
pressed on any item and the record of
any rollcall vote (reflecting the vote of
each member on the question). All doc-
uments considered in connection with
any action shall be identified in such
minutes.

(e) The retention period for the rec=
ords required by paragraphs (a), (b),
(c), and (d) of this section shall be for
a period of at least 2 years after the par-
ticular Commission meeting, or until 1
year after the conclusion of any Com-
mission proceeding with respect to which
the meeting or portion thereof was held,
whichever occurs later.

(f) The requirements of paragraphs
(¢) and (d) of this section shall not af-

require-
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fect or supplant the existing duty of the
Secretary to maintain permanent min-
utes of each Commission meeting.

& 201.42 Public inspection and copying
of records; applicable fees.

{a) The Secretary shall promptly
make available to interested members of
the public the transcript or electronic
recording of the discussion of any item
on the agenda of a Commission meeting
or of any item of the testimony of any
witness received at the meeting, except
for such item or items of such discussion
or testimony as the Secretary determines
to contain information which may be
withheld for reasons specified in para-
graphs (b) (1) through (9) of § 201.37.

(b) Public inspection of electronic re-
cordings, transcripts, or minutes of
Commission meetings shall take place at
the United States International Trade
Commission, 701 E Street NW., Wash-
ington, D.C. 20436. A room is designated
by the Office of the Secretary and tape
recorders with earphones are provided
by the Commission for public-inspection
purposes.

(¢) (1) The Secretary shall provide any
person with copies of transcripts, min-
utes of Commission meetings, or tran-
seriptions of electronic recordings of
Commission meetings, which disclose the
identity of each speaker, at the actual
cost of transcription or duplication.

(2) The Secretary shall not include
items of discussion or testimony deter-
mined by the Secretary to contain infor-
mation which may be withheld from the
public for the reasons specified in para-
graphs (b) (1) through (9) of §201.37
in the copies furnished to the public in
accordance with paragraph (c¢)(1) of
this section.

By order of the Commission:
Issued: November 29, 1976.

KeENNETH R. MASON,
Secretary.

[FR Doc.76-35548 Filed 12-2-76;8:45 am]

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE
Social Security Administration
[ 20 CFR Parts 404 and 416]

[Regulations No. 16]

SUPPLEMENTAL SECURITY INCOME FOR
THE AGED, BLIND, AND DISABLED

Additional Medical Criteria for Determina-
tion of Disability for Children Under Age
18

Notice is hereby given, pursuant to the
Administrative Procedure Act (5 U.S.C.
553), that the amendments to the regula-
tions set forth in tentative form below
are proposed by the Commissioner of So-
cial Security, with the approval of the
Secretary of Health, Education, and
Welfare. These proposed amendments
provide: (1) additional medical criteria
for the determination of disability of
children under age 18 under title XVI of
the Social Security Act; and, (2) for the
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use of these criteria when evaluating dis-
ability under title IT of a wage earner
under age 18,

We are not publishing this material
with a Notice of Intent as these amend-
ments clarify existing adjudicative
guides. These criteria were developed in
consultation with the Social Security Ad-
ministration’s Medical Consultant Staff,
angmented by physicians with expertise
in specific subspecialties of pediatrics.
Several groups in the medical commu-
nity were requested to comment on these
medical criteria as they were being for-
mulated, Also, Section 501(b) of Pub. L.
94-566, enacted October 20, 1976, requires
that we publish by February 17, 1977,
the criteria to be used to determine dis-
ability in the case of persons under age
18. Therefore these criteria are being
published with a Notice of Proposed Rule
Making which grants the public a 45-day
comment period.

The definition of disability in title
XVI closely parallels that in title IT, with
the exception that title XVI provides
specifically for eligibility for children
under age 18 on the basis of disability.
Within the basic definition of disability
(i.e., an inability to engage in any sub-
stantial gainful activity by reason of any
medically determinable physical or men-
tal impairment which can be expected to
result in death or which has lasted or can
be expected to last for a continuous pe-
riod of not less than 12 months), title
XVI provides for a finding of disability
in the case of a child under the age of 18
if such child suffers from any medically
determinable physical or mental impair-
ment of comparable severity.

In determining “comparable severity,”
it is necessary to recognize that the man-
ifestations of certain disease processes in
children may be different than in adults
even where the diagnosed disease is the
same,

The basic requirements for the deter-
mination of disability for children under
age 18 are found in Regulations No. 16,
Subpart I, § 416.904. Section 416.904 pro-
vides, in part, that disability will be
deemed to exist in the case of a child
under age 18 if such child is not engag-
ing in substantial gainful activity and
his impairment(s) meets the requisite
duration requirement and is either listed
in the published appendix to Subpart I
or, with appropriate consideration of the
particular effect of disease processes in
children, is medically the equivalent of a
listed impairment. Determination of dis-
ability of children have, thus, been made
and will continue to be made under the
authority provided in § 416.904 and in
consideration of the basic requirements
stated therein.

The Listing of Impairments in the
published appendix to Subpart I is iden-
tical to that in the appendix to Subpart
P of Regulations No. 4. These criteria
had originally been developed for the
purpose of determining disability with
respect to the essentially adult claimant
population of the title II disability in-
surance program. It was recognized when
these criteria were adopted for the title

XVI program that for a number of im-
pairments, the medical criteria published
in the appendix were directly applicable
for determining disability of children,
as well as of adults, and that such cri-
teria could readily be used in children’s
claims. 2

Conversely, it was also recognized from
the outset that some of the publisheqd
criteria would not be directly applicable
for determining disability of children
because those criteria are based primari-
ly on experience with impairments in
adults. Additionally, it was recognized
that some diseasés and impairments gen-
erally seen only in young children are not,
addressed in the published appendix. Ex-
perience gained In evaluating impair-
ments of children since January 1974
indicates the advisability of providing
additional medical criteria at this time.

These proposed additional eriteria do
not alter the basic requirements for de-
termining disability for children under
§ 416.904. They will, however, facilitate
the decision making process, since the
criteria are directly applicable for deter-
mining disability for children. The fact
that these proposed additional medical
criferia are based on the concepnt of
“comparable severity” to the Listing of
Impairments published in the appendix
to Subpart I avoids any transitional
problems upon a child’s attainment of
age 18. Absent medical improvement,
an impairment or a combination of im-
pairments which meets or equals the pro-
posed additional medical criteria for
children until the attainment of age 18
would be expected to meet or equal the
comparable existing medical criteria
after the attainment of age 18.

The proposed amendments also con-
tain technical revisions; specifically, the
appendix has been redesignated “Ap-
pendix 1” and subdivided into Parts A
and B. Part A contains the Listing of
Impairments in the published appendix
and is applicable to all Individuals age
18 and over, and to children under age
18 where it is clear, based upon the
medical facts of the case, that the cri-
teria are appropriate. Part B, which is
herewith published as a Notice of Pro-
posed Rule Making, is applicable only
to the evaluation of children’s impair-
ments where the criteria in Part A do not
give appropriate consideration to the
particular effect of disease processes in
childhood. Thus, where additional cri-
teria are included in Part B, the impair-
ment categories are, to the extent feasi-
ble, numbered in such a way as to main-
tain a relationship with their counter-
parts in Part A. ‘

We are also amending Regulations No.
4, Subpart P, section 404.1506 to refer
to Part B when evaluating disability un-
der title II of a wage earner under age
18 where the adult criteria are not ap-
plicable. Though not conclusive of the
issue of disability in title IT claims, use
of the criteria in Part B will facilitate
the title II decision making process in
those cases where an applicant under age
18 applies for disability benefits on the
basis of his own earnings.
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If ‘there are any questions concern-
ing this regulation, you may contact
Rocco Capobianco, Section Chief, 6401
Security Boulevard, Baltimore, Maryland
21235, telephone 301-594-4582. MTr.
Capobianco will respond to questions but
will not accept comments on this regu-
Jation.

Prior to the final adoption of the pro-
posed amendments to the regulations,
consideration will be given to any data,
views, or arguments pertaining thereto
which are submitted in writing to the
Commissioner of Social Security, De-
partment of Health, Education, and Wel-
fare, P.O. Box 1585, Baltimore, Mary-
land 21203, or before January 13, 1976,

Coples of all comments received in re-
sponse to this notice will be available
for public inspection during regular
business hours at the Washington In-
quiries Section, Office of Information,
Social Security Administration, Depart-
ment of Health, Education, and Welfare,
North Building, Room 4146, 330 Inde-
pendence Avenue, SW., Washington, D.C.
20201.

The proposed amendments are to be

issued under the authority contained in
sections 223, 1102, 1614, 1631, of the So-
cial Security Act, as amended; 70 Stat.
815, 49 Stat. 647, as amended, 86 Stat.
1471, 86 Stat. 1475; 42 U.S.C. 423, 1302,
1382C, 1383.
(Catalog of Federal Domestic Assistance Pro-
grams No. 13.802, Social Security-Disability
Insurance, No. 13.807, Supplemental Secu-
rity Income Program.)

It is hereby certified that this proposal
has been screened pursuant to Execu-
tive Order No, 11821, and does not re-
quire an Inflation Impact Evaluation.

Dated: September 21, 1976.

J. B. CARDWELL,
Commissioner of Social Security.

Approved: November 17, 1976.

DAvip MATHEWS,
Secretary of Health, Education,
and Welfare.

Parts 404 and 416 of Chapter III of
Title 20 of the Code of Federal Regula-
tions are amended as follows:

1. Section 404.1506 is amended by in-
serting & new paragraph (e) to read as
follows:

§ 404.1506 Listing of impairments in
appendix.

(e) In determining whether a wage
earner under age 18 has an impairment
which is disabling on medical considera~
tions alone (see § 404.1502(a) ), reference
shall also be made to Part 416, Subpart
I, Appendix 1, Part B,

2. The entries for section 416,906, and
Appendix in the Table of Contents for
Part 416, Subpart I are revised as
follows:

Subpart |I—Determination of Disability or
Blindness
A - - » -

416.906 Listing of impairments in Appen-
dix 1.
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APPENDIX 1—LISTING OF IMPAIRMENTS

Part A.—Criteria Applicable to Individuals
Age 18 and Over and to Children Under Age
18 Where Criteria are Appropriate.

Part B.—Additional Medical Criteria for
the Evaluation of Impairments of Children.

3. Paragraph (a) of § 416.902 is revised
to read as follows:
§ 416.902 Evaluation of disability for
individuals age 18 or over.
(a) Whether or not an impairment in
a particular case constitutes a disability,

as defined in § 416.901(b) (1), is deter-
mined from all the facts of that case.

Primary consideration is given to the”

severity of the indvidual’s impairment.
Consideration is also given to such other
factors as the individual’s age, education
and work experience. Medical considera-
tions alone can justify a finding that the
individual is not under a disability where
the only impairment is & slight neurosis,
slight impairment of sight or hearing, or
other slight abnormality or a combina-
tion of slight abnormalites. On the other
hand, medical considerations alone (in-
cluding physiological and psychological
manifestations of aging) can, except
where other evidence rebuts a finding of
“disability,” e.g., the individual is actu-
ally engaging in substantial gainful ac-
tivity, justify a finding that the individ-
ual is under a disability where his im-
pairment is one that meets the duration
requirement in § 416.901(b) (1), and is
listed in Part A of Appendix 1 to this
Subpart I, or the Social Security Admin-
istration determines his impairment (or
combined impairments) to be medically
the equivalent of a listed impairment
(see § 416.905) .

- - - - -

4. Section 416.904 is revised to read as
follows:

§ 416.904 Evaluation of disability of a
child under age 18.

A child under age 18 will be found to be
disabled as defined in § 416.901(b) (1) if
he has a medically determinable physical
or mental impairment of comparable se-
verity to that which qualifies an indi-
vidual age 18 or over. Disability shall be
deemed to be of comparable severity and
to exist under § 416.901(b) (1) if the
child is not engaging in substantial gain-
ful activity, and if:

(a) His impairment or impairments
meet the durational requirements in
§416.901(b) (1), and are listed in Ap-
pendix 1 to this Subpart I; or

(b) His impairment or impairments
are not listed in Appendix 1 to this Sub-
part I but singly or in combination meet
the durational requirement in § 416.901
(b) (1) and are determined by the Social
Security Administration, with appropri-
ate consideration of the particular effect
of disease processes in childhood, to be
medically the equivalent of a listed im-
pairment (see § 416.905).

5. Section 416.905 is revised to read as
follows:
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& 116.905

lence.

(a) An individual’s impairment or im-
pairments shall be determined to be
medically the equivalent of an impair-
ment listed in Appendix 1 to this Sub-
part I, only if the medical findings with
respect thereto are at least equivalent in
severity and duration to the listed find-
ings of the listed impairment.

(b) Any decision with respect to dis-
ability made under the criteria in
§ 416.901(b) as to whether an individual's
impairment or impairments are medi-
cally the equivalent of an impairment
listed in Appendix 1 to this Subpart I,
shall be based on medical evidence dem-
onstrated by medically acceptable c¢lini-
cal and laboratory diagnostic techniques.
including a medical judgment furnished
by one or more physicians designated by
the Social Security Administration, rela-
tive to the question of medical equiva-
lence. A ‘“physician designated by the
Social Security Administration” shall in-
clude a physician in the emvloy of or en-
gaged for this purpose by the Social Se-
curity Administration or State agency
authorized to make determinations of
disability.

6. Section 416.906 is amended by re-
vising the title, redesignating the exist-
ing paragraphs (b), (¢), and (d) as (¢),
(d), and (e) respectively, incorporating
technical revisions in the existing para-
graphs (a) and (¢), and inserting a new
paragraph (b) to read as follows:

§ 416.906 Listing of impairmenis in ap-
pendix 1.

ta) With respect to §416.901(b) (1),
the Listing of Impairments in Appendix
1 to this Subpart I describes, for each
of the major body systems, impairments
which:

(1) Are of a level of severity which
can justify a finding that the individual
is disabled, except where other evidence
rebuts such a finding; and

(2) Are expected to result in death or
to last for a continuous period of not
less than 12 months.

(b) The Listing of Impairments con-
sists of two parts—A and B. Part A con-
tains medical criteria that are applicable
to-all individuals age 18 and over. The
medical criteria in Part A may also be
applied in the evaluation of impairments
in children under age 18 where the dis-
ease processes have similar impairment
impact on children and adults. Part B
contains additional medical criteria ap-
plicable only to the evaluation of im-
pairments of children under age 18. Part
B is used where the criteria in Part A do
not give appropriate consideration to
the particular effects of the disease
processes in childhood; ie., when the
disease process is generally found only
in children or when the disease process
differs in its effect on children than on
adults. Where additional ecriteria are
included in Part B, the impairment cate-
gories are, to the extent feasible, num-
bered to maintain a relationship with
their counterparts in Part A, The method
for adjudicating claims for children un-

Determining medical cquiva-
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der age 18 is to look first to Part B.
‘Where the medical criteria in Part B are
not applicable, the medical criteria in
Part A should be used. ;

(d) An impairment shall not be con-
sidered to be one listed in Appendix 1
to this Subpart I solely because it has
the name of a listed impairment. To be
considered a listed impairment, it must
also have such attendant findings as are
recited in the Listing for the impairment.

- . - - »

7. Subpart I of Part 416 is amended
by designating the existing Listing of
Impairments as Part A entitled as
follows:

ArPENDIX 1
LISTING OF IMPAIRMENTS
Part A

Criteria applicable to individuals age 18

and over and to children under age 18 where
criteria are appropriate.

Musculoskeletal System.,

Cardiovascular System.
Digestive System.
Genito-Urinary System.
Hemlc and Lymphatic System.
Skin.

9.00 Endocrine System.
10.00-" Multiple Body Systems.
11.00 Neurological.
12.00 Mental Disorders.
13.00 Neoplastic Diseases—Malignant.

8. Subpart I of Part 416 is further
amended by adding to Appendix 1 a new
Part B, which read as follows:

Part B

Additional medical criteria for the evalua-
tion of impairments of children under age
18 (where criteria in Part A do not give
appropriate consideration to the particular
disease process in childhood).

Sec,

100.00
101.00
102.00
103.00
104.00
105.00
106.00
107.00
109.00
110.00
111.00
112.00
113.00

Growth Impairment.
Musculoskeletal System.
Speclal' Sense Organs.
Respiratory System.
Cardlovascular System,
Digestive System.
Genito-Urinary System,

Hemic and Lymphatic System.
Endocrine System.

Multiple Body Systems,
Neurological.

Mental and Emotional Disorders.
Neonlastic Diseases—Malignant.

100.00 GrOWTH IMPAIRMENT

A. Normal growth is usually a, sensitive
indicator of health as well as of adequate
therapy in children. Impairment of growth
may be disabling in itself or may be an
indicator of severe impairment due to a
specific disease process.

Determinations of growth impairment
should be based unon the comparison of cur-
rent height with at least three previous
determinations, including length at birth, If
available, Heights (or lengths) should be
plotted on a standard growth chart, such as
prepared by the Boston Children’s Medical
Center, the University of Iowa, or the Uni-
versity of London. Helght should be measured
without shoes. Body welght corresponding
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to the ages ted by the heights should
be furnished. The adult heights of the child's
natural parents and the heights and ages of
siblings should also be furnished. This will
provide & basis upon which to identify those
children whose short stature represents a
family characteristic rather than a result of
disease. This Is particularly true for adjudi-
cation under § 100.02C, ~34f

B. Bone age determinations should include
a full descriptive report of roentgenograms
specifically obtained to determine bone age
and must cite the standardization method
used. Where roentgenograms must be ob-
tained currently as a basis for adjudication
under §100.02, views of the left hand and
wrist should be ordered. In addition, roent-
genograms of the knee and ankle should be
obtained when cessation of growth is being
evaluated In an older child at, or past, pu-
berty. The requirement of bone age retarda-
tion is not applicable to individuals with
growth impairment resulting from malab-
sorption or intrinsic diseases of bone. There-
fore, growth impairment In these individuals
should be considered under the criteria in
§ 100.03.

C. The criteria In this section are appli-
cable until closure of the major epiphyses.
The cessation of significant increase in height
at that point would prevent the application
of these criteria.

100.01 CATEGORY OF IMPAIRMENTS, GROWTH

100.02 Growth Impairment (except when
due to malabsorption or intrinsic diseases of
bone). As evidenced by bone age groator than

‘one standard deviation (1 SD) below the

mean -for chronological age (see § 100.00B)
and one of the following:

A, Fall of greater than 25 percentiles in
height which is sustained; or

B. Fall of greater than 15 percentiles In
height which is sustained and an additional
medically determined impairment; or %

C. Fall to, or persistence of, height below
the third percentile and an additional medi-
cally determined impairment.

100,03 Growth impairment due to mal-
absorption or intrinsic diseases of bone.
With: ¥

A. Fall of greater than 15 percentiles in
height which is sustained: or

B. Fall to, or persistence of, helght beloW
the third percentile.

101.00 MUSCULOSKELETAL SYSTEM

A. Rheumatoid arthritis. Documentation
of the diagnosis of juvenile rhematold
arthritis shoud be made according to an
established protocol, such as that published
by the Arthritis Foundation, Bulletin on the
Rheumatic Diseases, Vol. 23, 19872-1973
Serles, p. 712. Inflammatory signs include per-
sistent pain, tenderness, erythema, swelling,
and increased local temperature of a joint.

B. The measurements of joint motion are
based on the technique for measurements
described in the “Method of Measuring and
Recording,” published by the American
Academy of Orthopedic Surgeons in 1965, or
“The Extremities and Back" In Guides to the
Evaluation of Permanent Impairment,
Chicago, American 'Medical Association, 1971
Chapter 1, pp. 1-48.

C. Degenerative arthritis may be the end
stage of many skeletal diseases and condi-
tions, such as traumatic arthritis, collagen
disorders, septic arthritis, congenital dis-
jocation of the hip, aseptic necrosis of the
hip, slipped capital femoral epiphyses, skel-
etal dysplaslas, ete.

101.01 CATEGORY OF IMPAIRMENTS,
MUSCULOSKELETAL

101.02 Juvenile rheumatoid
With:

arthritis.

A. Persistence or recurrence of joint in-
flammation despite six months of medica)
treatment and one of the following:

1. Limitation of motion of two major joints
of 50 percent or greater; or

2, Fixed deformity of two major weight-
bearing joints of 30 degrees or more; or

3. Radiographlc changes of Joint narrow-
ing, erosion, or subluxation; or

4. Persistent op recurrent systemic Involve.
ment such as iridocyclitis or pericarditis; cr

B. Steroid dependence. ;

101.03 Deficit of musculoskeletal function
due to deformity or musculoskeletal disence
and one of the following:

A. Walking is markedly reduced in speed
or distance despite orthotic or prosthetic de-
vices; or .

B, Ambulation is possible only with obli-
gatory bilateral upper Hmb assistance (e,
with walker crutches); or

C. Inability to perform age-related per-
sonal sclf-care activities involving feeding
dressing and personal hygiene, 2

101.05 Disorders of the spine.

A. Fractur® of vertebra with cord involve-
ment (substantiated by appropriate sensory
and motor loss). -

B. Scoliosis (congenital {dfopathic or
neuromyopathic). With:

1. Major spinal curve measuring 60 degrees
or greater; or

2. Spinal fusion of six or more levels. Con-
sider under a disabllity for one year from
the time of surgery; thereafter evaluate the
residual impairment; or

3. FEV (vital capacity) of 50 percent cr
less of predicted normal values for the In-
dividual’s measured (actual) helght.

C. Kyphosis or lordosis measuring 90 de-
grees or greater.

101.08 Chronic osteomyelitis with per-
sistence or recurrence of Inflammatory signs
or drainage for at least six months despite
prescribed therapy and consistent radio-
graphle findings.

102.00 SrECIAL SENSE ORGANS

A. Visual impairments in children. Visual
impairment should be determined with use
of the standard Snellen test chart. Where this
cannot be used freestanding E's (cubes or
cards) are preferred to the Snellen Tlliterate
E chart. In very young children a complete
description should be Included of any other
techniques used for determining the central
visual acuity for distance. $

The accommodative reflex 1s generally not
present in children under & monthe of age.
In premature Infants it is not present until
6 months plus the number of months the
child is premature. Therefore, only children
above this age will be considered visually
impaired if the accommodative reflex is
absent,

Documentation of an ophthalmotogic di=-
order must include description of the ocular
pathology.

B. Deafness in children. The criteria for
hearing loss In children take Into account
that a smaller loss oceurring at an early age
may result In a severe speech defect.

Improvement by a hearing aid, as pre-
dicted by the testing procedure, must bhe
demonstrated to be feasible in that child,
since younger children may be unable to
use a hearing aid effectively.

The type of audiometric testing performed
should be described and a copy of the graphic
representation should be included. When a
standard audiometer is used, the report
should indicate whether the anparatus was
calibrated according to American National
Standard Institute Bpecifications for And!-
ometers, 8 3.6—1969 (ANSI-1069) or the
American Standard, Z 24.5—1951 (ASA-1951).
The decibel levels In § 102,08 are based on
use of the ANSI-1969 calibration.
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Testing should be done at the three fre-
quencies of 500, 1000, and 2000 hertz (Hz).
Auditory perception of better than the level
required in § 102.08 at only a single tonal
frequency between 500 and 2000 Hz will be
considered as meeting the requirements of
the criteria,

102:01 CATEGORY OF IMPAIRMENTS, SPECIAL
SeENSE ORGANS

102.02 Impafrment of visual acuity in
children less than 3 years of age.

A. Absence of accommodative reflex (see
£ 102.00A for exclusion of children under 6
months of age); or

B. Retrolental fibroplasia with macular
searring or neovascularization; or

C. Bilateral congenital cataracts with vis-
ualization of retinal red reflex only or when
associated with other ocular-media path-
ology.

102.08 Hearing impairments.

A. For children below age 5 years at time
of adjudication, Inability to hear (alr and
bone conduction) at 40 deg¢lbels or less than
40 decibels.

B. For children 5 years of age and above
atl time of adjudication:

1. Inability to hear (air and bone con-
duction) at 70 decibels, or less than 70 deci~
bels; or

2. Bpeech discrimination scores at 40 per-
cent or less; or

3. Inability to hear (air and bone con-
duction) at 40 decibels or less than 40 deci-
bels and speech deficit which significantly
affects the clarity and content of the speech
and is attributable to the hearing loss.

103.00 RESPIRATORY SYSTEM

A. Documentation of pulmonary insuf-
ficiency. The reported FEV, should represent
the largest of at least three attempts. The
largest FEV, should be within 10 percent of
another FEV,. The appropriately labeled
spirometric tracing of three FEV maneuvers
must be submitted with the report, The unit
distance for volume on the tracing should
be at least 15 mm. per liter and the paper
speed at least 20 mm. per second.

The ventilatory function studies should
not be performed during or soon after an
acute episode or exacerbation. In the pres-
ence of acute bronchospasm, the studies
should be repea after bronchodilators are
given,

A statement should be made as to the
child’s ability to understand directions and
to cooperate in performance of the test, and
should Include evaluation of effort. Where
tests cannot be performed or completed, the
reason should be included in the report.

B. Cystic fibrosis. This section discusses
only the pulmonary manifestations of cystic
fibrosis. Other manifestations, complications,
or assoclated disease must be evaluated under
the appropriate section.

The dlagnosis of ¢ystic fibrosis will be based
upon appropriate history, physical examing-
tion, and pertinent laboratory findings. Con-
firmation based upon elevated concentration
of sodium or chloride in the sweat should be
included, with Indication of the technique
used for collection and analysis,

103.01 CATEGORY OF IMPAIRMENTS,

RESPIRATORY

103.08 Bronchial asthma. With evidence of
progression of the disease despite therapy
and documented by one of the following:

A. Recent, recurrent intense asthmatic at-
tacks requiring parenteral medication; or

B. Persistent prolonged expiration with
vheezing between acute attacks and radio-
graphic findings of peribronchial disease.

108.183 Pulmonary manifestations of cys-
tic fibrosis. With:

A. FEV, equal to or less than the values
specified in Table I (see § 103.00A for require-
ments of ventilatory function testing); or
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B, For children where ventilatory function
testing cannot be performed:

1. History of dyspnea on mild exertion or
chronic frequent productive cough; and

2. Persistent or recurrent abnormal breath
sounds, bilateral rales or rhonchi; and

3. Radiographic findings of extensive dis-
ease with hyperaeration and bilateral peri-
bronchial Infiltration.

Table 1 -
FEV, equal to or

Height (centimeter) : less than (liters)

BT o O AT, - A e s 0.6
T L T B ST T B T a
b ¢ pSt e NS IR [ i 9
b { L A R R i s S e e 11
B e e e e A S s o e 13
| S T e TR SRR TR R 1.6
17008 oS L S e e 16

104.00 CARDIOVASCULAR SYSTEM

A. General. Evaluation should be based
upon history, physical findings, and appro-
priate laboratory data, If a murmur is pres-
ent, it should be consistent with the patho-
logic dlagnosis, The actual electrocardio-
graphic tracing, or an adequate marked
photocopy, must be included, as well as re-
sults of any other studies performed.

B. Evaluation of cardiovascular impair-
ments in children requires two steps:

1. The delineation of a specific cardiovas-
cular disturbance, either congenital or ac-
quired, This may Include arterial or venous
disease, rhythm disturbance, or disease in-
volving the valves, septa, or cardiac muscles;
and

2. Documentation of severe Impalrment,
with medically determinable and. consistent
cardiovascular signs, symptoms, and labora-
tory data. In cases where impairment charac-
teristics are questionably secondary to the
cardiovascular disturbance, additional docu-
mentation of the severity of the impairment
(e.g., catherization data, if performed) will
be necessary.

C. Chest roentgenogram (6 ft, PA film)
will be considered indicative of cardiomegaly
i1

1, The cardiothoracic ratio is over 60 per-
cent at age one year or less, or 55 percent at
more than one year of age; or

2. The cardiac size is increased over 15 per-
cent from any prior chest roentgenograms,

D. Tables 1, II, and III below are designed
for case adjudication and not for diagnostic
purposes, The adult criteria may be useful
for older children and should be used when
applicable,

E. Rheumatic fever, as used in this section,
assumes dlagnoses made according to the
revised Jones Criteria.

104.01 CATEGORY OF IMPAIRMENTS,
CARDIOVASCULAR

10402 Chronic congestive jfailure. With
two or more of the following signs:

A. Tachycardia (see TableI).

B. Tachypnea (see Table II) .

C. Cardiomegaly on chest roentogenogram
(see § 104.00C) .

D. Hepatomegaly (more than 2 cm. below
the right costal margin in the right mid-
clavicular line) .,

E. Evidence of pulmonary edema, such as
rales or orthopnea.

F. Dependent edema.

G. Exercise intolerance manifested as
labored respiration on mild exertion ( eg., In
an infant, feeding),

TABLE I—TACHYCARDIA AT REST

Pulse rate over
Age (beats per minute)
T L R e e A L S 150

Tthrough S'yp Co ol oo 130
10 through 12 yr. 120
(%, [ A P ) p RN TR S e i, e 100

TapLe II—TACHYPNEA AT REST

Respiratory rate over
(per minute)

104.03 Hypertensive cardiovascular dis-
ease. With persistently elevated blood pres-
sure for age (see Table 1IT) and one of the
following:

A: Impaired renal function as described
under the criteria in § 106,02; or

B. Cerebrovascular d: e as described
under the criteria in § 111.06; or

C. Congestive heart fallure as described
under the criteria in §