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Rules and Regulations

Title 6—ECONOMIC
STABILIZATION

Chapter lll—Price Commission
PART 300—PRICE STABILIZATION
Interest Expense on Long-Term Debt

The purpose of this amendment to Ap-
pendix IX to Part 300 of the Price Com-
mission’s regulations (6 CFR Part 300)
is to preseribe the procedures and Price
Commission form to be used in account-
ing for Interest expense on long-term
debt in computing a firm’'s base period
profit margin.

Instructions currently on Form PC-
51—Report on Sales, Costs, and Profits
provide for interest expense on long-
term debt to be reported as nonoperating
income (deduction) in Item 10 of that
form. On September 8, 1972, the Price
Commission announced that for fiscal
years beginning after July 31, 1972, firms
are to report interest on long-term debt
4s an operating expense when calculat-
ing their base period profit margins
and current profit margins. To facilitate
computation of a firm's adjusted base
period profit margin to reflect the new
policy, & new schedule R-3 is being pre-
seribed for use in connection with form
PC-51. Instructions on future editions of
form PC-51 will be modified to reflect
this policy change with respect to the
computation of current profit margins.

To provide specific guidance pending
the republication of modified Form PC-
51, an addendum to the existing instruc-
tions for preparation of Form PC-51 is
being prescribed.

Since these amendments provide im-
mediate guidance and information for
the effective implementation of the price
stabilization program, further notice and
procedure thereon is impracticable and
good cause exists for making them effec~
tive in less than 30 days after publication
in the FPepERAL REGISTER.

(Economic Stabilization Act of 1670, as
amended, Public Law 901-370, 84 Stat, 709;
Public Law 01-5568, 84 Stat. 1468; Public Law
02-8, 85 Stat, 13; Public Law 92-15, 85 Stat.
38; Economic Stabllization Act Amendments
of 1971, Public Law 92-210, 85 Stat, 743; Ex-
ecutive Order No. 11640, 37 FR 1213, Janu-
ary 27, 1972; Cost of Living Council Order
No. 4, 40 FR 20202, October 18, 1971)

In consideration of the foregoing, Ap-
pendix IX to Part 300 of Title 6 of the
Code of Federal Regulations is amended

l;:_éet forth below effective January 4,

Issued in Washington, D.C,, on Janu-
ary 4, 1073.

By direction of the Price Commission.

James B. Minor,
General Counsel,
Price Commission.

Appendix II to Part 300 of Title 6 of
the Code of Federal Regulations is
amended by inserting the following ad-
dendum and new form immediately after
the end of the “Instructions for prepara-
tion of Form PC-51" and before “Form
PC-63":

ADDERDUM TO INSTRUCTIONS FOR THE PUEPARA-
TI0N OF Fomm PC-51

ACCOUNTING FOR INTEREST EXFENSE

For fizcal years which began before August
1, 1072, Interest expense on long-term debt
must be reported in Item 10, Nonoperating
Income (Deduction), For firms’ fiscal years
commencing on or after August 1, 1672, all
interest expense must be reported in Item 6,
Cost of Sales, If such is the customary prac-
tico of the firm, or, In the absence of such
practice, In Item 8, Other Operating

All firms must submit schedule R-3, “Com-
putation of Adjusted Base Period Profit Mar-
gin," for fiscal years commencing on or after
August 1, 1992, This submission must be
made at the time Form PC-51 is filed.

A firm selecting different fiscal years for
Its base period, sojely as a result of a change
in the manner of reporting interest expense
on long-term debt, must submit A new Form
PC-50 and schedule R-3 when Form PC-51 Is
filed,

A firm which has Increased prices above
base prices before September 9, 1972, and
which would be able to continue charg-
ing those prices above base prices except for
this change in policy and the resultant effect
on that firm's profit margin may request
that an exception be granted by the Price
Commission or Internal Revenue Service, as
the case may be, to be allowed to continue

Expenses. charging those prices.
vonst O A Ko, Jo bmodoT
PHICE CoMmnIuoN Apponvad erpivgs Lil, 1970
PC.51 COMPUTATION OF ADJUSTED ey
SscneovLy BASE PERIOD PROFIT MARGIN
R.3 fTe give tonristent «ffect to srevunting fur inteevst erpense)

PART L
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Title 7—AGRICULTURE

Chapter XVIll—Farmers Home Ad-
ministration, Depariment of Agri-
culture

SUBCHAPTER B—LOANS AND GRANTS
PRIMARILY FOR REAL ESTATE PURPOSES
{FHA Instruction 444.3]

PART 1822—RURAL HOUSING LOANS
AND GRANTS

Security for Rural Housing Loans

Section 1822.30, Part 1822, Title 7, Code
of Federal Regulations (35 FR 14913), is
amended to permit section 504 loans of
up to $1,500 to be taken without requir-
Ing a real estate mortgage as security,

In accordance with 5 U.S.C. 553 this
amendment is being published without
prior rulemaking because a delay in
making available assistance provided by
this amendment would be contrary to the
public interest,

§ 182230 as amended, reads as fol-
lows:

§ 1822.30 Security.

Section 504 leans that exceed $1,500
will be secured by a mortgage on the
borrower's real estate. Real estate se-
curity also will be taken for loans of less
than $1,500, whenever the loan approval
official determines that such security may
be needed to reasonably assure repay-
ment of the loan. The title requirements
of Part 1807 of this chapter will not be
applicable; however, the county super-
visor will use all practical means to ver-
ify that title and lien information furn-
ished by the applicant is complete and
accurate, If the loan approval official
determines that other security is needed
to assure repayment of the loan or to ac-
complish the purposes of the loan, a
mortgage may be taken on the applicant’s
chattels or other assets. § 1831.32(v) of
this chapter will be followed when chat-
tels are taken as security for the loan.
(Sec. 510, 63 Stat, 437, 42 US.C. 1480; Order
of Act. Sec. of Agr., 36 FR 21520, 37 FR 22008;
Order of Asst. Sec, of Agr. for Rural Devel-
opment and Conservation 36 FR 21529)

Dated: January 2, 1973.

DARREL A. DUNN,
Acting Administrator,
Farmers Home Administration,

[FR Doc.73-494 Plled 1-0-73;8:45 am|)

SUBCHAPTER E—ACCOUNT SERVICING
[FHA Instruction 456.1)

PART 1864—DEBT SETTLEMENT
Compremise and Adustments

On page 20335 of the FEperal REGISTER
of September 29, 1972, there was pub-
lished a notice of proposed rulemaking
to amend Part 1864, “Debt Settlement,"
Title 7, Code of Federal Regulations as
follows:

1. Section 1864.3(b) has been revised
by deleting the requirement that collec-
tions cannot be made without suit in
effecting compromises and adjustments
of debts of $20,000 or less.

RULES AND REGULATIONS

2. Section 1864.3(b) (1) and subdivi-
sions (i) and (ii) have been added to
provide factors for consideration in de-
termining inability to collect a debt in
full and to provide appropriate language
under the debtor’s offer and certification
under Part V, paragraph D of Form FHA
466-1, “Application for Settlement of
Indebtedness.”

3. Section 18643 (b) (1) and (b)(2)
are renumbered to (b){(2) and (b)(3),
respectively.

Interested persons were given 30 days
in which to submit written comments,
suggestions, or objections, regarding the
proposed regulations, No objections were
received within the 30-day period and
the proposed regulations are hereby
ad«:geed without change and are set
forth below.

Effective date: January 10, 1973.

Dated: December 27, 1972.

J.R. HANSOR,
Acting Administrator,
Farmers Home Administration,

As amended, § 1864.3 (b) (1), (b)(2),

and (b) (3) read as follows:

£ 18614.3 Compromise and adjustments.

(b) Debts of $20,000 or less, exclu-
sive of Interest, which cannot be com-
promised or adjusted under the provi-
sions of paragraph (a) of this section may
be compromised or adjusted in the fol-
lowing instances, even though the debtor
may have the abllity to pay in full, unless
there is an indication of fraud or misrep-
resentation on the part of the debtor,
{(Where there is an indication of fraud
or misrepresentation, see § 1864.2¢)) for
handling.)

(1) Inability to collect. Inabllity to
collect is when the full amount cannot
be collected because of the refusal of
the debtor to pay the debt in full and
the OGC advises that the Government
iz unable to enforce collection in full
within a reasonable time by enforced
collection proceedings,

) In determining inability to collect,
the following factors will be considered:

(a) Availability of assets or income
which may be realized upon by enforced
collection proceedings, considering the
applicable exemptions avallable to the
debtor under State and Federal Iaw.

() Inheritance prospect within a
reasonable time,

(¢) Likellhood of debtors obtaining
nonexempt income within a reasonable
time out of which there could be col-
lected a substantially larger sum than
the amount of the present offer.

(1) For this type of settlement an
asterisk (*) will be inserted in Part V
of Form FHA 456-1 after.“(D)" and
before the word “1."” In the blank space
below Part V (E) of Form FHA 456-1
the following will be inserted:

*With knowledge of the penalties for false
statemonts provided by 18 USC. 1001
(810,000 fine and/or 8 years Imprisonment)
and with knowledge that this financial state-
ment is submitted by me (us) to affect
notion by the Department of Agriculture.

(2) Litigative probabilities, When the
OGC has advised in writing that:

(1) There i5 a real doubt concerning
the Government's ability to prove its
case In court for the full amount of the
debt, and

(1) The amount offered represents a
reasonable settlement considering:

(@) The probability of prevailing on
the legal issues Involved.

(b) The probability of proving facts
to establish full or partial recovery, hav-
ing due regard to the availability of wit-
nesses and other pertinent factors,

(¢) The probable amount of court
costs which may be assessed against the
Government If {t is unsuccessful in liti-
gation.

(3) Costs of collecting debl. When the
cost of collecting the debt does not jus-
tify enforced collection of the full
amount, the amount accepted in com-
promise or adjustment may reflect an
appropriate discount for administrative
and litigative costs of collection. Such
discount will not exceed $250 unless the
OGC advises that in the particular case
a larger discount is appropriate. Costs
of collecting may be a substantial factor
in settling small debts but normally will
not carry great weight in settling large
debts,

» - - - »
(Sec, 330, 75 Stat. 318, 7 U.S.C. 1989; pec. 510,
63 Stat. 437, 42 U.S.C. 1480; sec. 4, 64 Stat,
100, 40 U.S.C. 442; sec. 602, 78 Stat, 523, 42
US.C. 2042; sec. 301, 80 Stat. 379, 5 USC,
301; order of Acting Secretary of Agriculture,
36 FR 21520; order of Asslstant Secretary
of Agriculture for Rural Development and
Conservation, 36 FR 21520; order of Direc-
tor, OEO, 20 FR 14784)

[FR Doc.73-405 Filed 1-0-73;8:45 am|

Title 13—BUSINESS CREDIT
AND ASSISTANCE

Chapter 1ll—Economic Development
Administration, Department of
Commerce

PART 301—ESTABLISHMENT AND
ORGANIZATION

Financial Advisors

Part 301, Subpart E of Chapter UL,
Title 13, of the Code of Federal Regula-
tions (31 FR 11292 and 31 FR 16673) i8
amended to provide for requirements to
be followed in engaging a Financial Ad-
visor when needed for an EDA public
works project. A new §301.65 is added
to Subpart E as follows:

§ 301.65 Financial advisors.

(a) Purpose. This section describes
EDA regulations to be followed in en-
gaging a Financial Advisor when needed
for an EDA public works project.

(b) Policy. EDA will authorize as an
allowable project cost the use of a Fi-
nanecial Advisor when needed to com-
plete funding of an approved public
works project. All such Financial Ad-
visors will be selected by the grante?
and approved by the Agency, Fees for
these services must be reasonable and
EDA will participate in accordance with
the grant percentage.
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(c) Definition. A “Financial Advisor"
is an individual or firm which is quali-
fied by reason of training and experience
to advise the applicant on structuring
and marketing a private bond Issue
needed to complete funding of an ap-
proved EDA public works project, It may
be an investment banker who deals with
municipal securities; & commercial bank
with a syndicate department or com-
parable capability; or a municipal fi-
nancial consultant who advises on muni-
cipal underwritings,

(d) Financial Advisor services. (1)
The major objectives in the incurrence
of long term debt by a unit of local gov-
emment, are:

() The adequacy of the loan and the
sssurance that funds will be avallable
when needed,

(i) The arrangement of the loan so
that it blends into the existing overall
debt structure.

(iii) The issuance and sale of bonds at
the lowest interest cost consistent with
all other considerations.

(2) Services normally performed by
the Financial Advisor are:

(i) Survey of financial resources. The
Financial Advisor shall make a survey
of the financial resources of the issuing
subdivision to determine the extent of
Its borrowing capacity. Such a survey
shall include an analysis of the existing
debt structure as compared to
and projected sources of income which
may be pledged to secure payment of
debt service.

1) Financial plan., On the basis of
Information developed by the survey, the
Financial Advisor shall establish a fi-
nancial plan which shall be submitted to
the governing body of the issuing sub-
division, The financial plan shall be
tomplete as to maturity schedule and
estimated Interest rate of the proposed
bonds and shall reflect the resulting
overall amount of debt service require-
ments as compared to existing and pro-
lected income sources,

(iil) Bond elections., If a bond elec-
tion is deemed necessary, the Financial
Advisor shall assemble and transmit to
the bond attorneys such data as is re-
quired in preparation of the necessary
petitions, resolutions, notices, ete.

(iv) Terms of bond issue. The Finan-
cial Advisor shall submit his written rec-
‘mmendations as to the various provi-
slons, terms, and conditions of the pro-
Posed bond issue. He shall make recom-
mendations as to the date of the issue,
Interest payment dates, schedule of ma-
turities, options of prior payment, and
Mace of payment. He shall also, when-

more attractive to investors.

(V) Selecting date of bond sale. In the
f¥ent the bonds are to be sold at com-
Petitive bidding, the Financial Advisor
thall make a recommendsation as

in estimate of expected market
Yons, having given due consideration to
fuch factors as the general trend of the
bond market, conflict with offerings
Other such divisions and other
tlevant factors.
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(vl) Notice of sale. If required in the
marketing of bonds, the Financial Ad-
visor will be expected to prepare and
submit the following:

(A) Official Notice of Sale, into which
shall be incorporated all necessary infor-
mation as to time and place of the bond
sale, the conditions under which the
bonds shall be amended, and the terms
and conditions of dellvery.

(B) Prospectus: Which shall be fully
descriptive of the bonds offered and
which shall additionally contain com-
plete information on the issuing subdivi-
sion,

(C) Uniform Bid Form:. Containing
provisions recognized as standard by the
municipal securities industry.

(D) Bond Rating: If proper and de-
sirable, to submit to the national bond
rating agencies financial and economic
data necessary to obtain a rating on the
proposed issue.

(vil) Bond Sale—award of bonds. The
Financial Advisor shall be represented at
the bond sale by experienced personnel
whose services shall be available to the
issuing government In the tabulation and

of bids,

(viil) Issuance of bonds. As soon as &
bid for the bond shall be accepted by the
issuing agency, the Financial Advisor
shall proceed at once with the general
consideration of the efforts of all con-
cerned to the end that the bonds may be
delivered and paid for as expeditiously
as possible. His services shall be avail-
able in the passage or adoption of all
required ordinances, resolutions and doc-
uments which may be required by the
Attorney General of the State in which
the issuing subdivision is located.

(ix) Delivery of bonds. It shall be the
duty of the Financial Advisor to Inform
and assist all concerned with the deliv-
ery of the bonds, and to generally co-
ordinate their efforts. He shall notify the
purchasers of the
the bonds can be
the issuer In the escrow of ¢l g -
ments and the giving of proper instru
tion for the receipt and transfer of bond
proceeds,

(3) The fee for Financial Advisory
services shall be reasonable and be In
keeping with the magnitude of the serv-
ice performed. Instances may arise where
the preparation of the financial package
for a relatively small issuer may be intri-
cate and time consuming, The converse
situation may also arise where the prep-
aration of a large issue for a municipality
with an extensive marketing history may
warrant a lower fee than might normally
be expected. The financial staff, Techni-
cal Support Division, shall review and
approve the Financial Advisor's fee sub-
mitted with the public works application.

(e) Selection and approval of Finan~
cial Advisors. Selection of a Financial Ad-
visor for a public works project will be
made by the grantee. Those firms in-
terested in participating In the solicita-
tion of financial advisory contracts shall
file their qualifications and experience
with the appropriate EDA Regional Of-
fices. The financial staff, Technical Sup-
port Division, shall review these submis-
silons and notify approved firms that

-3
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thelr fees may be considered as accept-
able project costs,

() Financial Advisor precluded as
bidder. The Financial Advisor shall be
precluded from bidding except in those
cases where the best interests of the
grantee and the Federal Government
make it necessary that they be the bid-
der. Any request for a right to bid on all
or & part of the issue by the Financial
Advisor shall be initiated by the grantee,

(g) Written agreement with Financial
Advisor. Agreement between the gran-
tee and the Financial Advisor shall be in
writing and shall include a listing of the
services to be performed, substantially as
outlined in paragraph (d) of this section,
and provisions for reimbursement for
services rendered and precluding the
Financial Advisor from bidding except in
certain circumstances. The contract shall
be approved by the financial component
of the Office of Public Works.

This section became effective Novem-
ber 17, 1972,

RoOBERT A, PODESTA,
Assistant Secretary
for Economic Development,

Dated: January 3, 1973.
[FR Do0.73-510 Filed 1-9-73;8:45 am]

Title 14—AERONAUTICS
AND SPACE

Chapter I—Federal Aviation Adminis-
tration, Department of Transporiation
[Docket No, 12472; Amdt. No, 91-100)

PART 91—GENERAL OPERATING AND
FLIGHT RULES

Experimental Aircraft; Operating
Limitations

The purpose of this amendment to
Part 91 of the Federal Aviation Regula-
tions is to clarify the regulation cur-
rently prescribed in § 91.42(c) for the
operation of an aireraft that has an ex-
perimental certificate.

The current regulation prohibits the
operation of an experimental aircraft
over a densely populated area or in a
congested airway with one exception.
This amendment more clearly expresses
the intent of the regulation regarding
that exception, which Is to permit an
experimental aircraft to be operated over
a densely populated area or in a con-
gested airway only when conducting a
takeoff or landing for which the FAA has
issued special operating limitations and
when conducting the takeoff or landing
in accordance with the terms and condi-
tions of those operating limitations.

Since this amendment is clarifying in
nature, I find that notice and public pro-
cedure thereon is unnecessary and that
good cause exists for making it effective
on less than 30 days' notice,

In consideration of the foregoing, Part
91 of the Federal Aviation Regulations is
amended, effective January 10, 1973, by
amending § 91.42(c) to read as follows:
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§91.42 Aircraft having experimental
certificates ; operating limitations,

(¢) Unless otherwise authorized by the
Administrator in special operating limi-
tations, no person may operate an air-
craft that has an experimental certificate
over a densely populated area or in a
congested airway. The Administrator
may issue special operating limitations
for particular aircraft to permit take-
offs and landings to be conducted over a
densely populated area or in a congested
airway, in accordance with terms and
conditions specified in the authorization
in the interest of safety in air commerce.

- . - . -
(Secs. 313(a), 601, 603, Federal Aviation Act
of 10568, 49 US.C. 1354(a), 1431, 1434; sec.

6(0), Department of Transportation Act, 40
US.C. 1655(0))

Issued in Washington, D.C., on Janu-
ary 3, 1973,
J. H. BHAFFER,
Administrator.

[FR Doc¢.73-400 Piled 1-9-73;8:45 am|
[Docket No. 12460; Amdt, 844)

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

Miscellaneous Amendments

This amendment to Part 97 of the
Federal Aviation Regulations incor-
porates by reference therein changes and
additions to the Standard Instrument
Approach Procedures (SIAPs) that were
recently adopted by the Administrator to
promote safety at the airports concerned.

The complete SIAPs for the changes
and additions covered by this amend-
ment are described in FAA Forms 3139,
8260-3, 8260-4, or B260-5 and made a
part of the public rule making dockets
of the FAA in accordance with the pro-
cedures set forth in Amendment No. 97~
696 (35 FR 5609).

SIAPs are available for examination at
the Rules Docket and at the Natlonal
Flight Data Center, Federal Aviation Ad-
ministration, 800 Independence Avenue
SW., Washington, DC 20591. Copies of
SIAPs adopted in a particular region are
also ayailable for examination at the
headquarters of that region. Individual
copies of SIAPs may be purchased from
the FAA Public Document Inspection
Facllity, HQ-405, 800 Independence Ave-
nue SW., Washington, DC 20591 or from
the applicable FAA regional office in ac-
cordance with the fee schedule pre-
scribed in 49 CFR 7.85. This fee is pay-
able in advance and may be pald by
check, draft or postal money order pay-
able to the Treasurer of the United
States. A weekly transmittal of all SIAP
changes and additions may be obtained
by subscription at an annual rate of
$150.00 per annum from the Superin-
tendent of Documents, U.S. Government
Printing Office, Washington, D.C. 20402,
Additional coples mailed to the same
address may be ordered for $30.00 each.

Since a situation exists that requires
immediate adoption of this amendment,
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I find that further notice and public pro-
cedure hereon is impracticable and good
cause exists for making it effective in
less than 30 days.

In consideration of the foregoing, Part
97 of the Federal Aviation Regulations
is amended as follows, effective on the
dates specified:

1. Section 97.23 is amended by orig-
inating, amending, or canceling the fol-
lowing VOR-VOR/DME SIAPs effective
February 1, 1973.

Lancaster, Pa—Lancaster Alrport, VOR Run-

way 31, Amdt. 6.

2, Section 97.25 is amended by orig-
inating, amending, or canceling the fol-
lowing SDF-LOC-LDA SIAPs effective
January 18, 1973.

Crossville, Tenn.—Crossville Memorial

port, LOC Runway 25, 5
Milwaukeo, Wis—General Mitchell Plold,

LOC Runway 19R, Original.

3. Section 97.27 is amended by orig-
Inating, amending, or canceling the fol-
lowing NDB/ADF SIAPs effective Febru-
ary 22, 1973,

Chlcago, Il —Chicago O'Hare International

Alrport, NDB Runway 9R, Amdt. 4.
Chicago, Il.—Chicago O’Hare International

Alrport, NDB Runway 14L, Amdt, 13,
Chicago, Il—Chicago O’Hare International

Alrport, NDB Runway 14R, Amdt, 12,
Chlcago, Ill —Chicago O'Hare International

Alrport, NDB Runway 27R, Amdt. 12,

* ¢ ¢ effective January 18, 1973,

Millwaukee, Wis—General Mitchell Meld,

NDB Runway 19R, Amdt, 5, Canceled.

4. Bection 97.29 is amended by orig-
inating, amending, or canceling the fol-
lowing ILS SIAPs effective February 22,
1073.

Chicago, IIL O'Hare International

Alrport, ILS Runway 9R, Amadt. 2.
Chicago, Ill—Chicago, O'Hare Internsational

Atrport, ILS Runway 14L, Amdt. 17,

O’Hare

Chleago, IlIL.—Chicago International
Alrport, ILS Runway 14R, Amdt, 18,

Chicago, IlL—Chicago O'Hare International
Alrport, ILS Runway 27R, Aindt. 14.
Chicago, II—Chloago O'Hare International
Alrport, Parallel ILS Runway 27R, Amdt. 3.
5. Section 97.33 is amended by orig-
inating, amending, or canceling the fol-
lowing RNAV SIAPs effective Febru-
ary 22, 1973.

Qreer, 5.C.—QGreonville-Spartanburg Alrport,
RNAV Runway 21, Original.

(Secs. 307, 313, 601, 1110, Federal Aviation
Act of 10568; 40 U.8.C. 1438, 1354, 1421, 1510;
pec. 6(c) Department of riation Act,
49 U.B.0. 1656(c) and 6 U.S.C. 552(a) (1))

Issued in Washington, D.C., on Jan-
uary 4, 1973,

Alr-

C. R. MeLvuaGiv, Jr.,
Acting Director,
Flight Standards Service.

Nore: Incorporation by reference pro-
visions in §§97.10 and 907.20 (36 FR
5610), approved by the Director of the
Federal Register on May 12, 1969.

[FR Do¢.78-489 Plled 1-9-73;8:456 am|

Title 21—F00D AND DRUGS

Chopter I—Food and Drug Adminis-
tration, Department of Health, Ed.
ucation, and Welfare

SUBCHAPTER B—FOOD AND FOOD PRODUCTS

PART 19—CHEESES, PROCESSED
CHEESES, CHEESE FOODS, CHEESE
SPREADS, AND RELATED FOODS

Cottage Cheese; Definitions, Stand-
ards of Identity, and Confirmation
of Effective Date

In the matter of establishing a defini-
tion and standard of identity for low fat
cottage cheese (21 CFR 19.531) ; amend-
ing the identity standard for cottage
cheese (21 CFR 19.525) and changing
the name of the food to “cottage cheese
dry curd”; and amending the ldentity
standard for creamed cottage cheese (21
CFR 19.530) by changing the name of
the food to “cottage cheese" and requir-
ing declaration of the milkfat content:

An order in the above identified matter
was published in the Feperal Recisriz
of June 30, 1972 (37 FR 12934). No
objections were filed to the order, but
communications requesting changes In
the order were recelved from a cottage
cheese manufacturer and an association
representing cottage cheese manufac-
turers. The following changes in the
identity standard for cottage cheese were
requested:

1. To permit the collective ingredient
declaration “vegetable gum” in lieu of
the specific names for carob (locust)
bean gum, guar gum, gum karaya, and
gum tragacanth in order to simplify the
ingredient statement and permit inter-
changing of these ingredients without
making changes in the labels used.

2. To permit the required declaration
of the percentage of fat contained in the
food on any appropriate information
panel rather than on the principal dis-
play panel, thus preventing overcrowd-
ing of that panel.

3. To permit use of the declaration -
percent milkfat,” the blank being filled in
with the percentage of milkfat contained,
as an alternative to the declaration “not
less than 4 percent milkfat.” The shorter
declaration would conserve label space
and would be more informative to con-
sumers of cottage cheese having a milk-
fat content significantly greater than 4
percent by weight of the food, le., col-
tage cheese containing 5 percent or 6
percent fat which is marketed in some
areas of the United States.

There {5 significant consumer interest
that labels of standardized foods bear
complete information as to the Ingre-
dients contained in the food and the
Commissioner of Food and Drugs In &n
earlier publication (37 FR 5120,
March 10, 1972) expressed agreement
that such complete ingredient declara-
tion is in the interest of consumers. The
Commissioner therefore concludes that
there is good reason for retaining the
provision in the June 30, 1972, order that
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vegetable gums should be identified by
their specific common names.

An increase in the fat level of cottage
cheese tends to increase the pal-
atability of the product. However, some
consumers wish to reduce their intake of
fat. It is reasonable to conclude that
statements giving the fat content of
cottage cheese products would less likely
o be read by consumers at the time of
purchase if they appeared on a panel
other than the principal display panel,
This Information, moreover, is part of
the common or usual name of the food,
and thus must appear wherever the name
is used. The requirement of the June 30,
1972, order regarding placement of the
fat declaration on labels is retained.

The Commissioner is also of the
opinion that the declaration “not less
than 4 percent milkfat” should be re-
tained for cottage cheese having fat
content at or slightly above 4 percent.
Cottage cheese is composed of curd which
has a negligible amount of fat and a
creaming mixture having a high fat con-
tent. The food is not homogenous, and
variations In the ratio of curd to cream-
ing mixture from package to package
of the finished product cannot be
avoided. Manufacturers must maintain
an average fal content in excess of 4 per-
cent to assure that each individual
package meets the 4 percent minimum
{at content specified by §19.530(a).
Under these circumstances the declara-
tion “Not less than 4 percent milkfat” is
more truthful than the statement “4 per-
cent milkfat,” The Commissioner con-
tludes that the alternate statement 4
percent milkfat minimum,” which is
fomewhat shorter but conveys the same
meaning as “Not less than 4 percent
milkfat,” should also be permitted. Fur-
ther, he is of the opinion that cottage
theese contalning significantly more
than 4 percent milkfat should be labeled
with a declaration that more accurately
reflects the actual fat percentage con-
fained, anc the editorial amendment set
muor;h below provides for such declara-

The June 30, 1972 cotiage cheese order
gave notice of the intention of the Com-
missioner that not only the fat content,
but also the caloric content and other
information shall appear on cottage
theese product labels as may be re-
quired by the forthcoming nutrition
labeling regulations. An association rep-
resenting cottage cheese manufacturers
has taken exception to this, on grounds
that nutrition Jabeling should be yolun-
lary, rather than mandatory. Although
the nutrition labeling plan proposed in
he FeperaL RecisTer of March 30, 1972
(37 FR 6493) is a voluntary one, it would
Tquire that labels may not give only
partial nutritional information (such as
fat content), but must give the complete
information required by the nutrition
lbeling regulations so that consumers
tan fully evaluate the total nutritional
Value of the food. Cottage cheese prod-
Ucls are frequently used by persons on
‘estricted diets, and the Commissioner is
o the opinion that complete nutritional
labeling on these products would be of
benefit to consumers. Even without full
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nutrition labeling, moreover, §125.6
would require declaration of caloric con-
tent for a lowfat food,

The amendments promulgated by the
order published June 30, 1872 (37 FR
12034), were to become effective 1 year
later unless stayed by the filing of proper
objections. A number of forthcoming
regulations will involye significant
changes in the labeling requirements for
packaged food. The Commissioner is
aware of the unnecessary costs which
would be incurred by the food industry
resulting from a serics of individual la-
beling changes made over a relatively
short period of time and that such costs
would likely be passed on to the con-
sumer In the form of higher food prices.
Accordingly, he concludes that it would
be in the interest of the consumer and
food industry alike to establish a new
effective date which would provide ade-
quate time for bringing all affected prod-
ucts into full compliance with these
amendments.

Therefore, pursuant to provisions of
the Federal Food, Drug, and Cosmetic
Act (secs. 401, 701, 52 Stat. 1046, 1055~
1056 as amended by 70 Stat. 919 and 72
Stat. 948; 21 US.C. 341, 371) and under
authority delegated to the Commissioner
(21 CFR 2.120), notice is given that no
objections or requests for a hearing were
filed to the order in the above identified
matter published in the FEDERAL REGISTER
of June 30, 1972 (37 FR 12934). Accord-
ingly, the amendments promulgated by
that order and the editorial amendment
set forth below shall become effective
December 31, 1974, except that any af-
fected product for which labeling is
ordered on or after December 31, 1973
must be brought into full compliance
with these amendments at the time such
labeling is placed into use, regardless of
time. The editorial amendment is as
follows:

In § 19.530(c), subparagraph (2) is re-
vised to read as follows:

§ 19.530 Conage cheese; identity: label
statement of optional ingredients,

‘c) a s »

(2) The statement “not less than ____
percent milkfat'” or “____ percent milk-
fat minimum®", the blank being filled in
with the whole number that is closest
to, but does not exceed, the actual fat
content of the product,

- . . - -

Effective date. This regulation shall
become effective on December 31, 1974,
except that any affected product for
which labeling is ordered on or after
December 31, 1973, must be brought into
full compliance with these amendments
at the time such labeling is placed into

use, regardiess of time,

(Secs. 401, 701, 52 Stat. 1046, 1055-1056, as
amended by 70 Stat. 918 and 72 Stat. 048;
21 US.C. 841, 371)

Dated: January 2, 1973,

[FR Doc.73-481 Piled 1-0-73;8:45 am]
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PART 51—CANNED VEGETABLES

Canned Vegetables Other Than Those
Specifically Regulated; Use of Safe
and Svitable Organic Acid; Confir-
mation of Effective Date

In the matier of amending the stand-
ard of identity for canned vegetables
other than those specifically regulated
(21 CFR 51.990) to provide for the op-
tional use of any safe and suitable or-
ganic acid, with label declaration, as an
alternative to the use of a vinegar for
acidification as a processing ald.

Pursuant to provisions of the Federal
Food, Drug, and Cosmetic Act (secs. 401,
701, 52 Stat. 1046, 1055-1056 as amended
by 70 Stat. 919 and 72 Stat, 948; 21 US.C.
341, 371) and under authority delegated
to the Commissioner of Food and Drugs
(21 CFR 2.120), notice is given that no
objections were filed in response to the
above-identified order which was pub-
lished in the Feperarl Recister of Octo-
ber 14, 1972 (37 FR 21807). Accordingly,
the order became effective December 13,
1972.

Dated: January 2, 1973,

Sax D. FInE,
Associate Commissioner
Jor Compliance.

[FR Do0c73-483 Filed 1-0-73;8:45 am|

PART 121—FOOD ADDITIVES

Clycerol Ester of Wood Rosin; Adjust-
ment of Density of Citrus Oils in
Beverage Preparation

In the Feperal RecisteER of August 28,
of Food and Drugs proposed that
1991 (36 FR 17360) the Commissioner
$121.1084 (21 CFR 121.1084), the food
additive regulation providing for the use
of glycerol ester of wood rosin to adjust
the density of citrus oils used in the prep-
aration of beverages, be amended to re-~
strict usage by imposing a tolerance of
not more than 100 parts per million of
the additive in the finished beverage. In
response to the proposal, the following
three comments were recefved:

1. One comment was made Indicating
that a tolerance level in excess of 100
parts per million of the additive in the
final beverage would be justified on the
basis that such higher levels have been
used for some time without any appar-
ent harmful effects. It was also stated
that a joint survey is underway concern-
ing the usage of the additive, and it was
requested that a final decision on the
proposal be delayed until completion of
the survey.

Since the available toxicological data
do not support usage levels of the addi-
tive In excess of 100 parts per million,
and no new data have been presented,
the Commissioner concludes that there
is no basis for deferring a final decision
on the proposal.

2. Another comment concerned the
subject of a notice of filing of a petition
(FAP OA2513) published in the Frperan
Recister of May 23, 1970 (35 FR 7996),
requesting the use of glycerol ester of
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tall ofl rosin for the same use as is per-
mitted for glycerol ester of wood rosin,
The petitioner commented that glycerol
ester of tall oil rosin is identical in chemi-
cal composition and safety to glycerol
ester of wood rosin, and requested that
the regulation be amended to authorize
Lthe use of glycerol ester of tall oil rosin
to the same extent as the ester from
wood rosin.

The Commissioner concludes that, al-
though the glycerol ester of tall oil rosin
Is quite similar to glycerol ester of wood
rosin, it is not identical and an adequate
analytical method is needed for enforce-
ment of the tolerance limitation to com-
plete the petition requirements pre-
scribed by § 121.51 (21 CFR 121.51).

3. A third comment offered no objec-
tion to imposing the tolerance limitation,
but suggested that a period of 9 months
be permitted for products containing
glycerol ester of woed rosin to be brought
into compliance with the proposed tol-
erance limitation.

The Commissioner concludes that the
requested 9 months extension is reason-
able and will protect the public health,

Therefore, having considered the com-
ments recelved and other relevant infor-
mation, the Commissioner concludes that
the subject proposal should be adopted
as set forth below. Accordingly, pursuant
to the provisions of the Federal Food,
Drug, and Cosmetic Act (sec. 409(d), 72
Stat. 1787; 21 US.C. 348(d)) and under
authority delegated to the Commissioner
(21 CFR 2.120), §121.1084 is amended
by revising paragraph (b) to read as
follows:

§ 121.1084 Clycero® ester of wood rosin,
- - - - -
(b) It is used to adiust the density of

citrus olls used in the preparation of
beverages whereby the amount of the ad-
ditive does not exceed 100 parts per mil-
lion of the finished beverage.

Eflective date. This order shall become
effective on October 9, 1973.
(Sec. 409(d), 72 Stat, 1787; 21 US.C. 348(d) )
Dated: January 2, 1973,

Sam D. Fixe,
Associate Commissioner
for Compliance.

[FR Doc.7T3-484 Filed 1-9-73;8:45 am]

SUBCHAPTER C—DRUGS

PART  146c—CERTIFICATION OF
CHLORTETRACYCLINE (OR TETRA-
CYCLINE)} AND CHLORTETRACY-
CLINE-(OR TETRACYCLINE-) CON-
TAINING DRUGS

Veterinary Use of Tetracycline Hydro-
chloride Intramuscular and Tetra-
cycline Phosphate Complex Intra-
muscular; Revocation

Based on a notice of withdrawal of ap-
proval of a new animal drug application
(Docket No. FDC-D-570) appearing else-
where in this issue of the FrbeEraL
Reorster, the Commissioner of Food and
Drugs concludes that the antiblotic drug
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regulations should be amended to revoke
provisions for the veterinary use of tetra-
cycline hydrochloride intramuscular and
tetracycline phosphate complex intra-
muscular,

Therefore, pursuant to provisions of
the Federal Food, Drug, and Cosmetic
Act (secs. 507, 512, 59 Stat. 463, as
amended, 82 Stat. 343-351; 21 U.S.C. 357,
360b) and under authority delegated to
the Commissioner (21 CFR 2.120),
§ 146¢.221 Tetracycline hydrochloride for
intramuscular use; tetracycline phos-
phate complex for intramuscular use is
amended by revoking paragraph (e) (2).

Within 30 days after publication here-
of in the FeperaL REZGISTER any person
who will be adversely affected by the re-
moval of any such drug from the market
may file objections to this order stating
reasonable grounds for their objections
and may request a hearing on such objec-
tions, Objections and request for a hear-
ing should be filed in quintuplicate with
the Hearing Clerk, Food and Drug Ad-
ministration, Room 6-88, 5600 Fishers
Lane, Rockville, MD 20852.

If a hearing s requested, the objections
must identify the claimed errors in the
NAS/NRC evaluation and any adequate
and well-controlled investigations which
would indicate conclusively that the drug
would have the claimed effectiveness.
Objections and requests for a hearing
which are received in response to this
order may be seen in the above office dur-
l;:dnl;usmm hours, Monday through

Eflective date. This order shall become
effective February 19, 1973.

(Secs. 507, 512, 59 Stat, 463, as amended, 82
Stat. 343-351; 21 U.S.C. 357, 360b)

Dated: January 2, 1973.

Sam D. FINE,
Associate Commissioner
Jor Compliance,
[FR Doc.73-561 Piled 1-0-73;8:45 am|

Title 29—LABOR

Chapter XVIl—Occupational Safety
and Health Administration, Depart-
ment of Labor

PART 1952—APPROVED STATE PLANS
FOR ENFORCEMENT OF STATE
STANDARDS

Utah Developmental Plan

1. Background. The State of Utah sub-
mitted on September 20, 1972, a plan pur-
suant to Part 1902 requesting approval
of the plan by the Assistant Secretary of
Labor for Occupational Safety and
Health. On October 21, 1972, a notice was
published in the Froerar Recrsrer (37
FR 22781) concerning the submission of
the plan, the fact that the question of
approval was in issue before the Assist-
ant Secretary, and an invitation for pub-
lic comments thereon.

The plan identifies the Utah State In-

to
throughout the State. It defines the cov-
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ered occupational safety and health
issues as defined by the Secretary of La-
bor in 29 CFR 1902.2(c)(1). The pln
states that the Utah Industrial Commis-
slon currently is exercising statewide in-
spection authority to enforce many State
standards, It describes procedures for
the development and promulgation of
additional safety standards, rulemaking
power for enforcement of standards.
laws, and orders {n all places of employ-
ment in the State; the procedures for
prompt restraint or elimination of im-
minent danger conditions; and proce-
dures for inspection in response to com-
plaints.

The plan includes proposed draft lepis-
lation to be considered by the Utah
Legislature during its 1973 session
amending title 35, Chapter 1 of the Utah
State Code and related provisions, to
bring them into conformity with the re-
quirements of Part 1902,

Under this legislation all occupational
safety and health standards and amend-
ments thereto which have been promul-
gated by the Secretary of Labor, except
those found in 29 CFR 1910.13, 1010.14,
1910.15, and 1910.16 (ship repairing,
shipbullding, shipbreaking, and long-
shoring) will, after public hearing by the
Utah agency be adopted and enforced
by that agency. The plan sets forth &
timetable for the proposed adoption of
standards.,

The legislation will give the Utah In-
dustrial Commission full authority to ad-
minister and enforce all laws, rules, and
orders protecting employee safety and
health in all places of employment in the
State. It also proposes to bring the plan
into conformity In procedures for pro-
viding prompt and effective standards for
the protection of employees against new
and unforeseen hazards and for furnish-
ing information to employees on hazards,
precautions, symptoms, and emergency
treatment; procedures for variances and
the protection of employees from hoz-
ards; a safety and health program for
public employees; and & statewide system
of encouraging voluntary compliance.
This enforcement will be accomplished
through the utilization of State employ-
ees hired under an approved merit
system.

The proposed legislation will insure
employer and employee representatives
an opportunity to accompany inspectors
and call attention to possible violations
before, during, and after inspections;
protection of employees agalnst discharge
or discrimination in terms and conditions
of employment; notice to employees of
their protections and obligations; ade-
quate safeguards to protect trade secreis.
prompt notice to employers and em-
ployees of alleged violations of standards
and abatement requirements; effective
sanctions against employers: and em-
ployer’s right to review alleged violations,
abatement periods, and proposed penal-
ties with opportunity for employee par-
ticipation in the review proceedings.

Included in the plan i{s a statement
of the Governor’s support for the pro-
posed legislation and a statement of legnl
opinion that it will meet the require-
ments of the Occupational Safety and
Health Act of 1970, and is consistent




with the constitution and laws of Utah.
The plan sets out goals and provides
a timetable for bringing it into full con-
formity with Part 1902 upon enactment
of the proposed legislation by State
legislature,

Interested persons were afforded thirty
(30) days from the date of publication
to submit written comments concerning
the plan. Further, interested persons were
afforded an opportunity to request an
informal hearing hearing with respect to
the plan, or any part thereof, upon the
basis of substantial objections to the con-
tents of the plan.

Written comments concerning the plan
were submitted on behalf of the Ameri-
can Federation of Labor and Congress of
Industrial Organizations (AFL-CIO),
Utah Manufacturers Association, United
States Steel Corp., Associated General
Contractors of America, the Horne Con-
struction Corp. There were no requests
for an informal hearing.

2, Issues. The public comments and
the national office review of the plan
ralsed significant issues. The first regards
section 6(2) (1) (i) of Utah's proposed
legislation. This section, which concerns
temporary variances, differs from the
Federal Act. It does not have & maximum
duration limit for temporary variances
whereas OSHA has a 1-year limitation,
The public comments expressed concern
that temporary variances could last in-
definitely. Utah has responded to this
problem in a letter to the Director of
Federal and State Operations of the Oc-
cupational Safety and Health Adminis-
tration, dated December 11, 1972, in
which they propose to include the fol-
lowing clause in their enabling legisia~-
tion, “In no case shall the period of an
lemporary order exceed one (1) year."
This appears satisfactory and conforma
to 20 CFR 1902.4(b) (2) (iv).

Another significant issue is the thor-
oughness of Utah's program for public
employees. Section 15 of Utah's proposed
legislation did not clearly state what the
elements of the public employee pro-
gram would be. However, in a letter to
the OSHA Director of Federal and State
Operations, dated December 8, 1972, Utah
stated that the public employee program
would be “the same as” the private sector
. brogram with one exception, There will

be no monetary sanctions assessed
against political subdivisions, All such
sanctions will be in the form of “close
orders.” This is consistent with 20 CFR
1802.3(J) and section 18(c) (6).

Another significant issue concerns the
composition of the Utah Occupational
Safety and Health Review Commission.
The Commission is similar to the Federal
Commission except that its members are
chosen from the Utah Industrial Com-
mission, the agency designated to ad-
minister and enforce the Act. Public
comments expressed concern that this
Structure would not comply with due
Process and afford contesting parties a
fair and objective review. The composi-
tion of the Utah Commission is accept~
able on the assumption that once in op-
€ration, it will comply with basic pro-
tedural safeguards for falrness such as
separation of functions at staff levels.
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Public comments also expressed con-
cern that in cases where an employee suf-
fers discrimination due to the exercise
of rights afforded him under the State
plan, the Utah Review Commission may
restrain such discrimination and afford
the employee any appropriate relief
through the issuance of an order. Under
the Federal program (OSHA section 11
(¢)(2)) the Secretary cannot act di-
rectly but must file an action in a United
States district court. In each situation,
the remedies available to an employee
would be identical. Utah’s decision to
grant such remedies, when appropriate,
administratively rather than judicially
does not diminish the effectiveness of
their antidiserimination provision. It
may be more effective than the Federal
procedure by being more eflicient. It is,
of course, assumed that due process will
be complied with and employers will be
afforded notice and an opportunity to
be heard.

The public comments also raise the
issue of whether the results of medical
examinations required by standards will
be furnished to employers. The concern
expressed was that employers would not
have access to those records. Section 6(2)
(g) of Utah's proposed legislation mir-
rors OSHA, section 6(b)(7) verbatim
with regard to this question. Further-
more, Utah proposes to adopt Federal
standards without alteration. Therefore,
Utah standards should provide for em-
ployer access to medical records when-
ever a corresponding OSHA standard so
provides.

3. Decision. After careful consideration
of the Utah plan and comments sub-
mitted regarding the plan, the plan is
hereby approved under section 18 of the
act and Part 1902.

This decision incorporates require-
ments of the act and implementing regu-
lations applicable to State plans gen-
erally. It also incorporates our intentions
as to continued Federal enforcement of
Federal standards in areas covered by
the plan and the State’s developmental

ule as set out below.

Pursuant fo § 1902.20(b) (iil) of Title
29 Code of Federal Regulations the pres-
ent level of Federal enforcement in Utah
will not be diminished. Among other
things, the U.S. Department of Labor
will continue to inspect catastrophes and
fatalities, investigate valid complaints
under section 8(f), continue its Target
Safety and Target Health Program, and
inspect a cross-section of all industries on
a random basis,

Within 9 months following this ap-
proval, an evaluation of the State plan, as
implemented, will be made to assess the
appropriate level of Federal enforcement
activity. Federal enforcement authority
will continue to be exercised to the de-
gree necessary to assure occupational
safety and health protection to employees
in the State of Utah.

The Utah plan is developmental. The
following is the schedule of the develop~
mental steps provided by the plan:

(a) Introduction of enabling legisla~
'lj:':‘s in State legislature during January

(b) Expected enactment of the en-
abling legislation by March 1973.
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(¢) Formal adoption of Federal stan-
dards and revocation of existing Utah
State standards by September 1, 1973.

(d) Adoption of safety standards for
agriculture by September 1, 1974,

(e) Formal adoption of 290 CFR Parts
1903, 1904, and 1905 as rules and regula-
tions of Utah by July 1974,

(f) Effective date of new standards,
commencement of State enforcement by
September 1973,

(g) A management Information sys-
tem by July 1, 1974.

Pursuant to section 18 of the Occupa-~
tional Safety and Health Act (29 US.C.
667), Part 1952 is hereby amended by
adding thereto a new Subpart E reading
as follows:

€ brant E—Ulah
Sec.
1052.110 Description of the plan,
1052111 Where the plan may be inspected.
1952.112 ILevel of Federal enforcement.
1952.113 _ Developmental schedule.

AvTHorITY: Sec. 18, Public Law §1-5906, 84
Stat. 1608; 20 U.S.C. 667.

Subpart E—Utah

§ 1952.110 Description of the plan.

(a) The plan {dentifies the Utah State
Industrinl Commission as the State
agency designated to administer the plan
throughout the State. It defines the cov-
ered occupational safety and health is-
sues as defined by the Secretary of Labor
in 20 CFR 1902.2(¢) (1). The plan states
that the Utah Industrial Commission
currently is exercising statewide inspec-
tion authority to enforce many State
standards. It describes procedures for the
development and promulgation of addi-
tional safety standards, rule making
power for enforcement of standards,
laws, and orders in all places of employ-
ment in the State; the procedures for
prompt restraint or elimination of im-
minent danger conditions; and proce-
dures for inspection In response to com-
plaints. The plan includes proposed draft
legislation to be considered by the Utah
Legislature during its 1973 session
amending title 35, chapter 1 of the Utah
State Code and related provisions, to
bring them into conformity with the re-
quirements of Part 1002. Under this
legislation all occupational safety and
health standards and amendments
thereto which have been promulgated
by the Secretary of Labor, except those
found in 29 CFR 1910.13, 1910.14, 1910.15,
and 1910.16 (ship repairing, shipbuilding,
shipbreaking, and longshoring) will, after
public hearing by the Utah agency be
adopted and enforced by that agency.
The plan sets forth a timetable for the
proposed adoption of standards. The
legislation will give the Utah Industrial
Commission full authority to adminis-
ter and enforce all laws, rules, and orders
protecting employee safety and health in
all places of employment in the State, It
also proposes to bring the plan into con-
formity In procedures for providing
prompt and effective standards for the
protection of employees against new and
unforeseen hazards and for furnishing
information to employees on hazards,
precautions, symptoms, and emergency
treatment; and procedures for variances
and the protection of employees from
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hazards. The proposed legislation will
ensure employer and employee repre-
sentatives an opportunity to accompany
inspectors and call attention to possible
violations before, during, and after in-
spections; protection of employees
against discharge or discrimination in
terms and conditions of employment;
notice to employees of their protections
and obligations; adequate safeguards to
protect trade secrets: prompt notice to
employers and ecmployees of alleged
violations of standards and asbatement
requirements; efTective sanctions against
employers; and employer’s right to re-
view alleged violations, abatement peri-
ods, and proposed penalties with oppor-
tunity for employee participation in the
review proceedings.

_ (b) Included in the plan is a state-
ment of the Governor's support for the
proposed legislation and a statement of
legal opinion that it will meet the re-
quirements of the Occupational Safety
and Health Act of 1970, and is consistent
with the Constitution and laws of Utah.
The plan sets out goals and provides a
timetable for bringing it into full con-
formity with Part 1902 of this chapter
upon enactment of the proposed legisla-
tion by the State legislature.

(c) The plan includes the following
documents as of the date of approval:

(1) The plan with appendixes.

(2) A letter from Carlyle F. Gronning,
Chairman of the Utah Industrial Com-
mission to the Office of State Programs
with an attached memo sheet of clarifi-
cations dated October 27, 1972,

(3) A letter from Carlyle F. Gronning
to the Office of State Programs dated
December 3, 1972, clarifying issues raised
in the plan review.

(4) A letter from Carlyle F. Gronning
to the Office of Federal and State Opera-
tions dated December 11, 1972, clarifying
the remaining issues raised in the review
Process.

§ 1952.111 Where the plan may be in-
spec

A copy of the complete Utah plan may
be inspected and copied during normal
business hours at the Utah Industridl
Commission, Safety Division, 158 Social
Hall Avenue, Salt Lake City, UT 84114,
A copy of the complete Utah plan may
also be inspected and copied during
normal business hours at (a) the Office

Bullding, Room 15010, Post Office Box
3588, 1961 Stout Street, Denver, CO
80202; and (b) Office of Federal and
State Operations, OSHA, US. Depart-
ment of Labor, Room 305, Rallway Labor
Bullding, 400 First Street NW., Washing-
ton, DC 20210.

§1952.112 Level of Federal enforee-

ment.

§ 1902.20(b) (1) (iif) of
this chapter of Federal Regulations,
the present level of Federal enforcement
in Utah will not be diminished. Among
other things, the US. Department of
Labor will continue to inspect catastro-
phes and fatalities, Investigate valid
complaints under section 8(g), continue
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its Target Safety and Targe! Health Pro-
grams, and inspect a cross-section of
all industries on a random basis.

§ 1952.113 Developmental schedule.

The Utah plan is developmental. The
following is the schedule of develop-
mental steps provided by the plan:

-(a) Introduction of resulting legisla-
tion in State Legislature during January
1973.

(h) ted enactment of the en-
abling legislation by March 1973.

(¢) Formal adoption of Federal stand-
ards and revocation of existing Utah
State standards by September 1, 1973.

(d) Adoption of safety standards for
agriculture by September 1, 1974,

(e) Formal adoption of Parts 1903,
1904, and 1905 of this chapter as rules
and regulations of Utah by July 1974.

(f) Effective date of new standards,
commencement of State enforcement by
September 1973.

(g) A management information sys-
tem by July 1, 1974,

(Sec. 18, Public Law 01-506, 84 Stat. 1608; 20
US.C. 667)

Signed at Washington, D.C,, this 4th
day of January 1973.

G. C, GUENTHER,
Assistant Secretary of Labor,

[FR Doc.73-487 Piled 1-8-73;8:45 am|]

Title 47—TELECOMMUNICATION

Chapter I—Federal Communications
Commission

[ Docket No. 18405; FCC 72-1198]

PART 25—SATELLITE
COMMUNICATIONS

Establishment of Domestic Communi-
cations-Satellite Facilities by Non-
governmental Enfities

Memorandum opinion and order. In
the matter of establishment of do-
mestic communications-satellite facili-
ties by nongovernmental entities, Docket
No, 16495. i

1. The Commission has before it six
petitions for reconsideration or clarifica-
tion of the “Second Report and Order
(Second Report) " issued in this proceed-
ing on June 16, 1872 (35 FCC 2d 844);
various responsive and reply pleadings
related to such petitions; a memorandum
of understanding and supplementary
agreement submitted by Communica~-
tions Satellite Corp. (Comsat) and MCI
Lockheed Satellite Corp. (MCIL); and
comments and reply comments on such
memorandum of understanding and sup-

t.' Those sceking

American
(A.T. & 'T); Comsat; RCA Global Com-
munications, In¢, and RCA Alaska Com-~

1 A request for stay of the effectivoncss of
the Second Report was granted In part and
otherwise denled by a memorandum opinion
and order lssued on Sept. 14, 1872 (FCC T2~
807).

munications, Inc. (the RCA applicants) :
Network Project; National Association
of Educational Broadcasters (NAEB):
and Western Union International
(WUD.

2. The “Second Report” adopted a
policy of affording a reasonable oppor-
tunity for entry into the domestic com-
munications satellite field by qualified
applicants, subject to certain showings
and conditions. Apart from the showings
required by statute and an additional
showing required of all common carrier
applicants now engaged in providing es-
sential communications services to the
public (“Second Report’, paragraph 18),
special conditions were placed on some
pending applicants (“Second Report”,
paragraphs 21-32, 34). The special con-
ditions that are relevant to the instant
petitions may be summarized briefly as
follows:

a. AT. & T.'s use of domestic satellites
would be Ilimited initially to MTT,
WATS, AUTOVON, emergency restora-
tion in the event of terrestrial outage,
and possibly other services in the case
of Alaska, Hawali, and Puerto Rico-
Virgin Islands (paragraph 21).

b. The Comsat/AT. & T. proposal
based on their contractual lease ar-
rangement would be disallowed (para-
graph 22).

c. AT. & T. would have the option of
applying for authority to own and oper-
ate domestic satellite facilities, or of
leasing transponders under tariff from
Comsat or any other carrier who elects
to proceed solely as a carrier’s carrier
(paragraph 22).

d. Comsat would be required to elect
between pursuing its multi-purpose ap-
plication or serving A.T. & T. If it elected
to serve A.T. & T, Comsat would be re-
quired to operate exclusively as a car-
rier's carrier pursuant to tariff offer-
ings and to provide some capacity for
use by carriers other than AT. & T,
(paragraph 23).

e. In the event Comsat should elect to
proceed other than as a carrier’s carrier,
it would be prohibited from owning or
operating domestic satellite facilities at
any overseas point served by Intelsal
facilities (paragraph 26).

f. AT. & T. and other terrestrial car-
riers secking domestic satellite authori-
zations would be required to submit for
Commission approval, prior to action on
their applications, & description of the
kinds of interconnection arrangements
they will make available to other do-
mestic satellite system or earth station
Heensees (paragraph 34).

3. The “Second Report” also adopted
policies relating to service to Alasks,
Hawail.” Puerto Rico, and educational
entities, which are under dispute in the
instant pleadings. With the advent of
service via domestic satellites, it would
be Commission policy to integrste
charges for services between Alasks,
‘Hawailf, and Puerto Rico and the con-
tiguous 48 States into the domestic rate
patterns (paragraphs 35-41), Toward
this end (id.):

a. Domestic satellite applicants au-
thorized to serve these points would be
required, within 6 months from the is-
suance of the authorization, to submit
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a specific proposal for revised rates for
MTT service for review and approval of
the Commission prior to the commence-
ment of service (paragraph 37).

b. Record carriers now serving these
points would be required to submit a
proposal for integration within the same
time frame (paragraph 38).

¢. AT & T. would provide MTT service

via domestic satellites to these three
points, in conjunction with the appro-
priate local carrier, with a possible ex-
ception for GTE Satellite Corp. (GTE)*
in the case of Hawall in the event GTE
makes certain showings to justify au-
thorization of its proposed system (par-
agraph 39).

d. Alaska, Hawaii, and Puerto Rico
would be afforded an opportunity to ob-
tain specialized services via the same
satellites and earth stations used for
MTT service, without precluding the au-
thorization of additional, independent
domestic satellite facllities to provide
specialized services to these points (par-
agraph 40).

e. The system authorized to provide
interstate MTT service to Alaska would
be required to afford access to the same
system for intra-Alaska service, if de-
sired (paragraph 41),

With respect to the terms of access
to domestic satellite facilities by public
broadeasting and other educational In-
terests, the “Second Report” stated the
Commission’s willingness to entertain
specific proposals by carriers or users for
the prescription of preferential rate clas-
sifications, but declined to initiate any
requirement as to common carriers or
to enunciate any general statement of
policy (paragraph 43).

4. It appears to us, upon reviewing the
petitions for reconsideration and other
pleadings, that the principal issues posed
by the AT, & T. and Comsat petitions and
by the Comsat/MCIL Memorandum of
Understanding are interrelated and in-
volve primarily the same portions of the
“Second Report”; whereas other issues
ralsed in their petitions, and in the pe-
tions of the RCA applicants, the Network
Project, NAEB and WUI, go to different
policy determinations in the *‘Second Re-
port.” The principal requests of the
AT, & T. petition are that the Commis-
sion reconsider the conditions limiting its
initial use of domestic satellites to par-
ticular services and disapproving the
Comsat/AT. & T. lease arrangement.
Comsat also challenges the disallowance
of the Comsat/A.T. & T. lease agreement,
as well as the requirement that it elect
between serving A.T. & T. and other car-
riers as a carrier's carrier or serving en-
tities other than AT. & T. on both a
“retall” and “wholesale” basis as pro-
posed in Comsat’s multipurpose applica-
tion. Comsat has further requested that
its memorandum of understanding with
MCIL be regarded as supplemental in-
formation to its petition for reconsidera-

*Since the Second Report, GTE Service
Corp, and the GTE operating companies seek-
Ing domestic satellite authorizations have
transferred thelr applications to a newly
formed corporation, GTE Satellite Corp.
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tion, and has Indicated that Commission
approval of that proposal may moot some
{ssues in its petition. Under the memo-
randum of understanding, MCIL reserves
the right to terminate in the event that
the Commission grants that portion of
AT. &'T’s petition challenging the injtial
limitation on the service it may provide
via domestic satellite. Accordingly, we
will first address these aspects of the
A.T. & T. and Comsat petitions and re-
lated pleadings, and then turn to the
petitions of others and the remaining
questions raised by A.T. & T. or Comsat,

I. AT, & T.'s InrriaL Usg OF SATELLITE,
TiE CoMsaT/AT. & T. LEASE AGREE-
MENT, THE ComMsSAT ELECTION REQUIRE-
MENT, AND THE Comsay/MCIL MemMO-
RANDUM OF UNDERSTANDING

A. PLEADING OF THE PARTIES
1. AT. & T. Comsat and MCIL

5. “AT. & T.” urges that the condition
limiting its initial use of domestic satel-
lites to specified services (MTT, WATS,
AUTOVON, emergency restoration in the
event of terrestrial outage and possibly
other services in the case of Alaska,
Hawaii and Puerto Rico) is unsupported
by the record, unsound as a matter of
policy, and contrary to the Commis-
sion’s decision in “Specialized Common
Carrier Services,” 29 FCC 2d 870. It sees
no basis for the concerns expressed in
paragraphs 9-12 of the “Second Repo! o
and claims that considerations of this
nature would not, fn any event, justify
the restriction. AT. & T. also asserts
that the limitation would unnecessarily

. fragment the network function, inject

unnecessary costs by requiring AT. & T.
to segregate the segment of private line
services eligible for satellite transmis-
sion from ineligible services, and deny
the public the benefits of full integra-
tion of domestic satellites into the na-
tionwide network. AT. & T. further
states that there is no rational basis for
singling out only one Government sys-
tem, AUTOVON, from other essential
private line Government services, and
that it should, in any event, be author-
ized to provide any U.S. Government
private line service by means of its initial
domestic satellite system.

6. Both “A.T. & T." and “Comsat" urge
that their lease agreement should not be
rejected. A.T. & T. claims that the rejec~
tion is without justification and that the
Commission should permit any applicant,
including A.T. & T, to determine for it-
self the appropriate means of providing
its domestic satellite system. Comsat
claims that the disallowance of the agree-
ment constitutes a severe penalty for it,
without adequate justification, and that
no other system applicant has been
treated so harshly. To the extent that this
action was affected by AT, & T.'s stock
ownership in Comsat and ability to elect
three members of Comsat's Board of Di-
rectors, Comsat deems such concern to
be baseless. In any event, it asserts that
restrictions on Comsat are ineffective
and inappropriate to deal with a situa-
tion over which Comsat has no control.
Theré is also, Comsat asserts, no basis for
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concern that the agreement would re-
strain it from competing vigorously in
the specialized market, contrary to iis
own self-interest, or that revenues from
the lease would give it an advantage over
other domestic satellite entrants.

7. “Comsat" further urges that the
“Second Report” unnecessarily weakens
competition and “artificially divides the
market available to competitive suppliers
of satellite services by forbidding anyone
who serves A.T. & T, (the largest part of
the carrier portion of the market) to
serve also the retail or specialized serv-
ices market."” It claims that, if permitted
to function without this restriction, Com-
sat would be & most energetic competitor
to AT. & T. and would not squeeze out
potential competition from future entry.
Comsat asserts that the tarifl alternative
is fllusory because A.T. & T. would prob-
ably opt for system ownership in prefer-
ence to turning to a carrier’s ‘carrier of-
fering tariffed services to AT. & T. and
other carriers. Comsat further alleges
that it has no reasonable chance of at-
tracting the business of other carriers
in view of the stated intentions of West-
ern Union and GTE in response to para-
graph 45(b) of the “Second Report.”

8. According to “Comsat/MCIL" their
memorandum of understanding, as sup-
plemented by the agreement of October 3,
1972 contemplates a joint enterprise to
establish and operate a multipurpose do-
mestic satellite system. This would be ac-
complished, subject to Commission ap-
proval, through a restructured and re-
named MCI Lockheed Satellite Corp.,
owned jointly and equally by Comsat,
MCI Satellite, Inc., and Lockheed Ailr-
craft Corp. New cash in the total amount
of $1,750,000 would be contributed by
Comsat (§750,000), Lockheed ($500,000)
and MCI Satellite ($500,0000 to cover
foreseeable preoperating expenses of the
new corporation. When the funding re-
quirements of the construction phase are
known, the management and directors
of the jointly held corporation would de-
termine the nature of the necessary fi-
nancing. The agreement provides for a
16-member Board of Directors. Each of
the three stockholders would elect four
directors, and all of the stockholders
unanimously would elect four independ-
ent directors. In order to assure that
major decisions of the joint enterprise
could not be vetoed by one of the three
stockholders or affirmatively forced by
any two stockholders, the agreement pro-
vides that the vote of 11 directors is re-
quired for specified major matters and a
majority vote for other matters. How-
ever, notwithstanding that provision, a
majority of the whole Board, exclusive of
all “interested directors” elected by af-
fected stockholders, is required to au-
thorize any contract or transaction (in-
cluding the Issuance, reacquisition or re-
demption of any securities of the corpo-
ration) between the corporation and any

' The agreement was negotiated by Comaat,
Lockheed Alrcraft Corp., MCI Communica-
tions Corp., MCI Satellite, Inc., and MCI
Lockheed Satellite Corp.

FEDERAL REGISTER, VOL. 38, NO. 6—WEDNESDAY, JANUARY 10, 1973




1182

entity owning 10 percent or more of the
outstanding stock of the corporation.*

9. The stockholders would have “pro
rata” preemptive rights in any new issues
of securities. The corporation and the
stockholders would have successive op-
tions to purchase at book value the inter-
est of a stockholder who wishes to dispose
of its equity.® This requirement would be
binding for 2 years or until a public issue
of securities, whichever came first, The
agreement would terminate in 5 years, or
on the effective date of a registration
statement or a public issue of securities,
whichever is earlier.

10, In pertinent essence,’ the mem-
orandum o;‘ ‘n:edershndms u:;k? the
obligations parties con ent upon
Commission approval of the Comsat/
AT. & T. lease agreement appended to
the latters’ applications for domestic
satellite facilities. If the Comsat/AT. &
T. applications are granted and the pro-
posed joint venture is allowed, the parties
will request dismissal of the Comsat
multipurpose application and such por-
tions of the Comsat petition for recon-
sideration as are moot, as well as a grant
of the MCIL application as modified to
reflect the proposed restructuring, The
parties will also request the Commission
to hold that the limitation precluding
Comsat participation in services or facili-

AWe note that the major matters requir-
ing 11 votes are (bylaws annexed to the agree-
ment, Articles II and III): (1) Election of
the chief executive officer of the corporation;
(i1) approval of the capital budgets of the
corporation and any capital expenditures
that would materially exceoed proviously ap-
proved budgets; (i!) financial plans, Includ-
Diags of corposation property f sxoss of

1 of corpora P
2100.000: (iv) declaration of any dividend or
of

ment of any securities of the corporation
(except a8 required pursuant to the terms of
any such security); and (vi) approval of the
configuration and design of any system of
communications satellite facilities, including
without limitation carth stations, to be es-
tablished and operated by the corporation,
but not including subsystems or components
of any such aystem. See¢ also, Articles IV and
V of the bylaws reiating to the powers of the
executive committee and the officers of the
corporation.

£ The agreement states In this respect that
if the corporation elects to purchase none or
jess than all of the securities of the selling
stockholder, then other stockholders have the
option to purchase all or any part of thelir
respective pro rata shares of the securities of
the selling stockholder, If the corporation
and/or the remaining stockholders do not ex-
ercise their successive options within 120
days, the selling stockholder may otherwise
dispose of the securities,

*Both Comsat and MCIL reserve the right
to pursue their pending spplications in the
event the proposed joint venture is not ap-
proved by the Commission or is terminated
for other reasons, and MOIL reserves the
right then to oppose the Comsat multipur-
pose application. Various provisions in the
men um of understanding relating to
the rights of the parties should they fail to
reach agreement, now appear moot in light
of the agreement filed on October 3, 1972,

RULES AND REGULATIONS

ties at overseas domestic points served
by Intelsat facilities is no longer relevant,
In the event that the Commission should
decline to approve the memorandum of
understanding and supplementary agree-
ment as consistent with the policles
underlying the “Second Report” or to
waive any variances, the memorandum of
understanding would be null and void,
MCIL reserves the right to terminate the
memorandum of understanding if the
Commission should grant A'T. & T.’s re-
quest for reconsideration of the service
limitation on its initial use of satellites.

11. In a statement submitted on Sep-
tember 8, 1972, with the memorandum of
understanding, “MCIL" set forth argu-
ments in support of its view that the
objectives stated In paragraph 7 of the
“Second Report” (35 FCC 2d at 846)
would be promoted by the Comsat/MCIL
proposal. It is asserted that “the coales-
cence of know-how and expertise repre-
sented by Comsat in space communica~
tions operations, by MCI in marketing
specialized services and by Lockheed in
advanced space technology would ‘maxi-
mize the opportunities for the early ac-
quisition of technical, operational and
marketing data and experience in the
use of this technology as a new com-
munications resource for all types of
service.'” This in tun would allegedly
afford an “excellent opportunity for a
strong, new, and independent entity ‘to
demonstrate how any operational and
economic characteristics peculiar to the
satellite technology can be used to pro-
vide existing and new specialized services
more economically and efficiently than
can be done by terrestrial facilities' "
(id.). MCIL further claimed that the re-
structuring would resuit in a corporate
entity with a life of its own, under inde-
pendent management, with no single
owner in a position to dominate corpo-
rate or management decisions, As a con-
sequence, MCI stated, “any restraints
and inhibitlons which some may fear
Comsat suffers as a consequence of
AT. & T.s minority equity position in
Comsat and the business relationship
that exists, or will exist, between the two
are virtually eliminated by the circum-
stances of Comsats’ minority position in
MCIL" and the Commission’s objective
(¢) would be served (35 FCC 2d at 847).
With respect to the Commission’s objec-
tive (d), it is asserted that the Comsat/
MCIL proposal would “in no way dero-
gate the leeway and flexibility’ the Com-
mission proposed to retain in the Second
Report” (id.).

12. In addition, MCIL urged that the
proposal would serve the more specific
policies enunciated In paragraphs 8-11
of the “Second Report” (35 FOC 2d at
847-848) and eliminate the necessity for
some of the conditions imposed by a then
divided Commission in paragraphs 18,
and 22-26 thereof (35 FCC 2d at 848-849,
852-853). In claiming that the concern
about A.T. & T. expressed In paragraphs
9-11 of the “Second Report™ would be
“greatly emsed™ by the proposal, MCIL
stated:

The proposed ownership structure of MCIL,
bars AT. & T. from iufluence over MOIL op-
erations. The restrictions of paragraph 21 of
the Second Report, which MCOIL urges must
be maintained, excludes A.T. & T.'s presence
In the satelllte specialized services market {or
the present and thus eliminate the problems
of cross-subaidy discussed In paragraphs 10-
11 of the Second Report.

Noting further that the conditions:
adopted In paragraphs 13, 22-26 of the
“Second Report” were based on the pro-
posals then pending before the Commis-
sion (Le, the ownership and operation
by Comsat of the space segment portion
of a satellite system dedicated to the ex-
clusive use of A'T. & T, nnd the owner-
ship and operation of a multipurpose
system by Comsat for other carriers and
users), MCIL asserted that the current
Comsat/MCIL proposal, if approved,
would constitute a significant change
(Le, the multipurpose applecation of
Comsat will be dismissed and Comsat
would assume a minority position in
MCIL). To the extent that the Com-
mission, in paragraph 14 of the “Second
Report” (35 FOC 2d at 849), found rein-
forcement for these conditions in the
equity ownership position of AT. & T. in
Comsat, MCIL claimed that the current
proposal legally and practleally insulates
the restructured MCIL applicant from
any inhibitions or restraints that might
otherwise carry over from that relation-
ship. Finally, MCIL urged that the re-
striction In paragraph 26 of the “Second
Report”, prohibiting Comsat from own-
ing or operating domestic satellite fa-
cilities to provide “retail” services at any

. overseas point served by Intelsat, should

be eliminated because the concern as to
a potential conflict of Interest by Comsat
would be diluted to insignificance if its
interest were reduced to that of a mi-
nority participant in an independent
domestic system.

2. COMMENTS OF OTHER PARTIES

13. A.T. & T.'s request for reconszidera-
tion of its initial service limitation was
opposed by “RCA Global Communica-
tions, Inc.” and “RCA Alaska Communi-
Citions, Inc.” (the RCA applicants);
“Fairchild Industries, Inc.,” (Fairchild);
“Western Union International, Inc.”
(WUI) and “Western Telecommunica-
tions, Inc.” (WTCI). In its statement
filed on September 8, 1972, in response
to paragraph 45(b) of the “Second Re-
port," MCIL also stated that it regards
this limitation as “essential to the un-

proposed in its application
and the (memorandum of) understand-
ing." These parties claimed that A.T. & T.
is reiterating arguments previously ad-
vanced and well known to the Commis-
sion, They further urged that the “Sec-
ond Report” sufficiently sets forth the
policy considerations underlying this
condition, which they deem to be sound
and necessary in the public interest to
afford a reasonable opportunity for entry
by others to offer specialized communi-
cations services via domestic satellite fa-
cilities, While all such parties supported
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retention of this condition,” WUI made
the additional argument that it would
be preferable to delete the exception for
AUTOVON. These same parties also op-
pose those portions of the AT. & T. and
Comsat petitions for reconsideration that

the disallowance of the Com-
sat/AT. & T. lease agreement, on sub-
stantially similar grounds.

14. In their initial comments on the
Comsat/MCIL memorandum of under-
standing, which were flled on Septem-
ber 26, 1872, before the supplementary
sgreement of October 3, 1972, was sub-
mitted, various parties urged that the
memorandum was contingent on reach-
ing an unknown agreement, and did not
afford any adequate basis for a decision
by the Commission or for comments by
the parties. By order issued on October
11, 1972 (FCC 72-803), the Commis-
sion afforded interested parties an op-
portunity to submit comments and reply
comments on the October 3 agreement
supplementing the Comsat/MCIL memo-
randum of understanding. The principal
contentions on the merits are as follows.

15. “A.T. & T." has no objection to Com-
mission consideration of the memoran-
dum of understanding and supplemental
agreement, and expresses no views on
the merits of these undertakings. How-
ever, it expressly adheres to its request
for reconsideration of the condition lim-
iting its initial use of domestic satellites
fo particular services and the condition
disaliowing the Comsat/A.T. & T. pro-
posal, and urges that these questions be
resolved on their merits without being
delayed or otherwise affected by the
Comsat/MCIL proposal,

16. The "RCA" applicants, “Fairchild,
American Satellite Corporation and
WUI" are opposed to approval of the
Comsat/MCIL proposal abd urge that
the memorandum of understanding and
supplemental agreement do not obviate
the considerations underlying the condi-
tions Imposed in the “Second Report.”
Specifically, it is asserted that the agree-
ment does not assure that Comsat will
not become the dominant partner in
view of its experience in Intelsat and
financial resources, as compared to MCT
and Lockheed, and its position to in-
fluence Lockheed through Comsat’s pro-
curement powers in both the interna-
tional and domestic satellite fields" Un-
der the agreement (bylaws, Article III,
section 9), they point out, the corpora-
tion's financial plans and the system
configuration and design are left for fu-
ture decision by the Board of Directors,
and hence are presently unknown to the
Commission. Moreover, they claim that
the provisions for preemptive rights in
new or additional securities issues and
for transfer of stockholder securities

“ITT World Communications, Inc, (ITT
Worldocom) and Al America Cables and Ra-
dio, Inc. (AAC&R) almo filed comments gen-
erally supporting the Second Report, with
specific comments on other aspects of the
AT. & T. and Comsat petitions.

*The RCA applicants note that Comsat’s
Initial one-third ownership is grester than
the AT. & T. ownershlp in Comsat.

No. §—=Pt., [——3
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(agreement, sections 4 and 5), do not as-
sure that Comsat would not ultimately
emerge as the dominant stockholder. The
provisions relating to the selection of di-
rectors and voting (agreement, section
7 and bylaws, Articles IT, III and IV) al-
legedly do not afford an adequate safe-
guard because the so-called independent
Class B directors (and possibly even the
directors selected by Lockheed or MCI)
might have to accommodate Comsat's
private interests in order to avoid an op-
erational stalemate, or might be influ-
enced by Comsat's experience and tal-
ent reservoeir or its procurement powers
for the Intelsat and proposed AT. & T.
system, Further, while the agreement
makes no representation as to whether a
public offering is intended or not, vir-
tually all of the restrictive provisions
would disappear in the event of a public
offering (agreement, section §(g) and
section 9) .

17. These pariies urge that no justifi-
cation has been shown for departing from
the conditions imposed on Comsat by the
“Second Report.” The RCA applicants
claim that the Commission now lacks
sufficient information to approve the
Comsat/MCIL propopsal, and that even
with a minority interest the alleged
Comsat conflict of interest with its role
in Infelsat would remain at offshore
domestic points (see “Second Report,”
paragraph 26) . Fairchild and WUI argue
that the disallowal of the Comsat/
AT. & T. lease agreement should stand
and that Comsat must be prohibited
from engaging in the dual role of re-
tailer, including offshore operations, and
wholesaler to AT. & T. Fairchild fur-
ther alleges that the Comsat/MCIL
arrangement could, without proper safe-
guards, have an adverse effect on future
international satellite procurement, and
requests the imposition of safeguards in
this area.

18. Other parties commenting take
miscellaneous positions. “Western Un-
ion"” states that the questions raised by
the Comsat/MCIL agreement (e.g,, com-
position of the applicant and Board
of Directors, stock structure, and rights
of positive and negative control) are
matters that are ordinarily considered
in the course of processing and acting on
the application, and should be deferred
to that stage. It further supports the pol-
lcles and procedures of the “Second Re-
port,” and comments that the Comsat/
MCIL proposal seems like evidence of the
anticompetitive tendency which the
Commission foresaw when it prescribed
limitations on Comsat in the “Second
Report.” The “State of Alaska' expresses
concern that if a new corporation sup-

*In this connection, Fairchild asserts that
the Comsat/MCIL proposal gives rise to a
greater need for barring any dual role, Other~
wise, 1t is clalmed, the ability of other ap-
plicants to compete would be seriously
Impacted by the circumstance that Comsat’s
investment in multipurpose operations would
be lessened while it continued to derive bene-
fits from {its private armmngement with
AT. & T, and possibly shared them with only
one of the competitors for the specialized
service market, MCIL.
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plants Comsat in the multipurpose do-
mestic field, there may be a shift in atti-
tude toward service in Alaska, However,
the State urges favorable consideration
of the proposal, because it believes its
interests would be best served by the pos-
sibility of a continuing commitment from
the new corporation (in the event the
Commission is unwilling to reconsider its
limitation on Comsat service to offshore
points) and because the design of the
corporation appears fairly to meet the
Commission’s earlier objection. “Hughes"
has no objection to a delay In resolving
the ultimate roles of AT. & T., Comsatl
and MCIL in the domestic satellite field,
so long as the Hughes/GTE role can be
determined at the same time. “Data
Transmission Company” (Datran) as-
serts that the Comsat/MCIL proposal
does not ameliorate all of the Com-
mission’s reservations concerning the
Comsat/A.T. & T. system, particularly
the conclusion that if Comsat were to
serve A.T. & T. it must operate exclusively
as a carrier's carrier and serve all car-
riers indiseriminately, Since approval of
the Comsat/A.T. & T. lease agreement
would effect a reduction in the options
available to terrestrinl carriers, the Com-~
mission should first ascertain whether
there is adequate assurance that satellite
capacity will be available to terrestrial
carriers other than AST. & T. on a fully
nondiscriminatory basis. The “Corpora-
tion for Public Broadcasting” (CPB) and
the “Public Broadcasting Service” (PBS)
comment that there appears to be a com-~
mitment on the part of the parties to the
joint venture that thé restructured cor-
poration. would prosecute the pending
MCIL application, and specifically that
the present MCIL proposal for service to
public broadcasting would remain an
obligation of the newly constituted appli-
cant. On that basls, PBS has no objection
however, if the parties to the joint ven-
ture have a different view, they should
state their position at this time and CPB
and PBS should be afforded an oppor-
tunity to comment on the question.

3. Replies of MCIL and Comsat

19, In reply to the contention that
Comsat, by virtue of its alleged superior

financial position and its satellite oper-
ating experience, would inevitably
achieve dominance of the restructured
MCIL Corporation even though the par-
ties and the Commission intended other-
wise, “MCIL" asserts that the provisions
of the agreement governing the election
of directors and voting will accomplish
the purpose of independence. With this
structure, MCIL contends, no single
shareholder could control decisions made
in vital matters except with the concur-
rence of both other stockholders or of
another stockholder and at least three
of the Class B directors. MCIL further
urges that under the provisions afford-
ing preemptive rights to the stockhold-
ers with respect to any securities in-
volving voting rights, every stockholder
has the right to, and the capability of,
avolding dilution of its Interest and con-
trol vis-a-vis any other shareholder and
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of preventing the issuance of any securi-
ties of the corporation which would
cause a shift in the control of the cor-
poration, MCIL sees no merit in the
argument that regardless of the manner
in which the corporation is structured,
MCI and Lockheed will be unable to ex-
ercise their rights in a manner that
would avoid de jure or de facto control
by Comsat at some time in the future.
Apart from the asserted intent of MCI
and Lockheed to the contrary, any future
changes that might lead to such a result
could not be accomplished without prior
written consent of the Commission pur-
suant to section 310(b) of the Communi-
cations Act. Thus, MCIL takes the posi-
tion that this is not a speculation with
wtl;lgch the Commission must deal at this
stage,

20, With respect to the contention that
the reframed Comsat/MCIL proposal
does not obyiate the anticompetitive con-
cerns sot forth in the “Second Report”,
MCIL asserts that the danger the Com-
mission sought to avoid by the election
requirement is negated by the fact that,
under the management structure, Com-
sat alone will not and cannot control the
retall marketing decisions of a multl-
purpose system in which it holds a
minority interest. Moreover, under the
proposal any threat of a Comsat ad-
vantage over others by virtue of revenues
from the Comsat lease agreement would
be eliminated because the corporation
would not receive these revenues. Though
such revenues may constitute resources
that Comsat could use for capital contri-
butions to the corporation, MCIL notes
this sitution pertains to every domestic
satellite applicant whose stockholders
have other profitable businesses through
which they are able to make capital
avaflable to domestic satellite under-
takings.

21, In requesting Commission approval
of the proposal, MCIL states that
Comsat/MCIL is not seeking complete
and final approval of the technical and fi-
nancial qualifications of the corporation,
but rather a determination on threshold
policy issues. It notes that the technical
parameters of the system and the fi-
nancial plans of the restructured MCIL
applicant will be known by the time of,
and can be treated in connection with,
the Commission’s consideration of
whether the necessary authorizations
should be issued. However, contrary to
the contention of Western Union, MCIL
urges that a resolution of the policy
questions should not be deferred to proc-
essing of the applications, which would
allegedly place Comsat and MCIL in an
inequitable position vis-a-vis other
applicants.

22. On November 13, 1972, “Comsat”
submitted its reply to comments on the
Comsat/MCIL agreement, together with
a motion for acceptance of late filing
which 1s hereby granted. Comsat states
that: Under our policy of open entry, the
Commission has in effect relied upon
the forces of competition to ameliorate
the potential harmful effects and should
not now Impose artificial restrictions
which would eliminate the most effective
potential entrants. Any attempt by one of
the three sharcholders to weaken the
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corporation's competitive ability in order
to foster external private interests, such
as a reluctance to compete with other
terrestrial facilities or desire to favor a
particular hardware supplier regardless
of cost and quality, would redound to
the detriment of the corporation and the
other two stockholders and is therefore
unlikely to succeed. While Comsat does
not anticipate that each of the three
partners in the corporation would en-
tirely ignore its own self-interest, it
urges that the agreement has taken more
steps than any other applicant (such
as the RCA applicants) to reduce poten-
tial conflicts of interest. The necessity
to accommodate the widely divergent
interests of Comsat, MCI and Lockheed
within the framework of the proposed
corporate structure that has been estab-
lished would tend to promote decision-
making independence. Comsat further
asserts that the comments of other
parties challenging the effectiveness of
the safeguards in the agreement are not
well founded. In any grant of applica-
tions the Commission can retain juris-
diction to assure that the representa-
tions of the Comsat/MCIL applicant are
honored.

23. Specifically, with respect to Fair-
child’s request for safeguards to prevent
an adverse Impact on future interng-
tional procurement competition, Comsat
states that even if it were disposed to
abuse its fiduciary responsibilities to
Intelsat, the procurement regulations of
Intelsat and its process for review and
evaluation of proposals afford a sufficient
safeguard. In any event, the mere fact
that Lockheed Is a' participant in the
domestic corporation would not provide
sufficient incentive for Comsat to com-
promise the Interests of Intelsat, and its
own very substantial investment therein,
by attempting to influence the procure-
ment of a spacecraft that was not the
best available in terms of price and tech-
nical quality. Comsat is also opposed to
Western Union’s suggestion that consid-
eration of the Comsat/MCIL agreement,
and & ruling on its consistency with the
Commission’s policy objectives, be de-
ferred to the application processing stage.

B. DISCUSSION AND CONCLUSIONS

1, Service limitation on A.T. & T.'s initial
use of satellites

24, Turning first to A'T. & T.'s request
for reconsideration of the condition in
the “Second Report” limiting its use of
domestic satellites to specified services,
we agree with A.T. & T.'s contention that
this issue must be considered on Its
merits without being affected by the
Comsat/MCIL proposal or MCIL's res-
ervation of the right to terminate the
memorandum of understanding in the
event AT, & T.s request should be
granted. While Comsat may seek dis-
missal of issues ralsed in its own petition
for reconsideration, neither Comsat nor
MCIL can walve A.T. & T.’s right to pur-
sue its petition for reconsideration of this
challenged limitation.

25. On the merits, we are of the
opinion that A.T. & T. has not shown any
sufficlent reason for granting reconsid-
eration of this condition in the public
interest except with respect to private
line services provided to the Federal Goy-
ernment. The exception for AUTOVON
was made in the light of comments by the
Department of Defense in response to
our “Memorandum Opinion and Order
issued herein on March 17, 1972 inviting
comments on the staff recommendation
(3¢ FCC 2d 1, 2, 8, 51-53), Although the
Department of Defense did not seek any
exemption for other private line services
to the Federal Government, we are
persuaded by the arguments made in
paragraphs 10-11 of AT, & T.'s petition
for reconsideration that the condition
should be modified to permit AT, & T.
to use any domestic satellite facilities au-
thorized for its use to provide all US.
Government private line services. In
addition to the circumstance that there
are many such services besides AUTO
VON which are at least as vital to the
national defense and security, private
line services to the U.8. Government are
peripheral to the kind of specialized serv-
fce markets the “Second Report” was
seeking to afford the competitive domes-
tic satellite entrants a reasonable oppor-
tunity to develop (35 FCC 2d at 847-
848, paragraphs 9-12).

26. In all other respects, we think that
AT, &'T. Is merely reiterating arguments
made prior to the “Second Report,” in its
written comments and In the views ex-
pressed by other parties, and that such
arguments do not call for a different
conclusion upon reconsideration. We ad-
here to the considerations and conclu-
sions set forth in paragraphs 4-12, and
21 of the “Second Report,” with the ex-
ception discussed above and the follow-
ing amplification.

27. AT. & T.'s assertion that this ini-
tial limitation would artificially and un-
necessarily fragment the network func-
tion, Inject unnecessary costs by requir-
ing it to segregate eligible from ineligible
services for purposes of satellite trans-
mission, and deny the public the bene-
fits of full integration of domestic satel-
lites into the nationwide network, is un-
supported by cost data or other factual
detall. We note that A.T. & T. does not
contend that it Is impracticable to segre-
gate the services, or that the cost is such
as to affect significantly its revenue re-
quirements applicable to its public offer-
ings of service. The “Second Report” ade-
quately treats the policy foundation for
this initial condition which is subject to
reexamination no later than 3 years after
AT. & T. commences domestic satellite
operations.” Moreover, A.T. & T. has con-

3 'While AT. & T, renews its previous con-
tention that it does not presently intend to
offer satellite only services or to depart from
terrestrial tariffs, wo think that the 3-year
limitation affords greater assurance of a fixed
grace period to domestic satellite entrants
soeking to serve the specialized markets u:mn
& stotement of “present” intentions that i8
subject to change at the discretion of AT
& T,
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sistently maintained that while the pend-
ing proposal for its first venture in do-
mestic satellites utilizing 4 and 6 GHz
{requencies offers certaln operational ad-
vantages and an opportunity for experi-
mentation—which justify the conceded
costs in excess of utilizing terrestrial
{acilities only, its principal interest in
the domestic satellite technology lies in
the potential afforded by the large num-
ber of frequencies allocated for com-
munications satellite use higher In the
sgpectrum (see “‘Second Report,” para-
graph 3; 34 FCC 2d at 18, 51). We do not
yet have any application of AT, & T. for
use of the higher frequencies and hence
cannot predict whether the initial service
limitation will have been reexamined
and/or modified before A.T. & T. seeks
o commence domestic satellite opera-
tions on any more substantial basis.”
However, since the opportunity for reex-
smination of the initial limitation in the
light of then prevailing conditions comes
in & relatively short time, we fall to see
how the limitation could operate to deny
the public any benefits to be derived
from full integration of domestic satel-
lites into the nationwide network of A.T.
& T. over any significant period. In any
event, in our judgment, the public bene-

fits to be anticipated from this initial -

limitation—in the form of an enhanced
opportunity for other domestic satellite
entrants to develop the competitive spe-
cialized markets and Yor users to have
“a wider range of cholces as to how they
may best satisfy their expanding and
changing requirements for specialized
communication service” (“Specialized
Common Carrier Services,” 20 FCC 2d
§70, 909-910)—outweigh any inconven-
ience to AT, & T. as well as its bare asser-
tion of temporary drawback to its cus-
tomers.

28. With respect to A.T. & T.'s further
contention that the initial service limita-
tion is contrary to the policies adopted
in “Specialized Common Carrier Serv-
ices” and other Commission precedent
and beyond the Commission’s authority,
we note the following. As reflected in
paragraph 12 of the “Second Report”
(35 FCC 2d at 848), we consider the
measure adopted there—toward the end
that competitive entry is a meaningful
reality in the high capacity satellite
fleld—to be reasonable and compatible
with our decision in “Specializved Com-
mon Carrier Services,” which stressed
that “our policy determination as to new
specialized carrier entry terrestrially,
does not afford any measure of protec-
tion against domestic communications
satellite entry or otherwise prejudge our
determination in Docket No, 16495 as to
what course would best serve the public

‘“However, even assuming that any such
Applicstion for use of the higher frequencies
thould be forthcoming and processed in time
for the facilities to become operational prior
10 reexamination of the service ltmitation,
We are of the view that the Initial S-year
limitation i nevertheless warranted In the
Public interest.
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interest in the domestic satellite field”
(29 FCC 2d at 920)." We further belleve
this initial limitation to be well within
our puthority under sections 4 (i) and
(j», 214, 303, and 307-308 of the Com-~
munications Act, and consonant with
section 313(a) of the Communications
Act and the policies underlying the anti-
trust laws. For example, we have pre-
viously exercised similar authority in
connection with the authorization of the
TAT IV cable to enhance the potential
for competition among international
carriers (“American Telephone and Tele-
graph Company,” 37 FCC 1151, 1158~
1160 (1964)). See also, the authority
conferred by section 303(b) of the Com-
munications Act to: “Prescribe the na-
ture of the service to be rendered by each
class of licensed stations and each sta-
tion within any class” as “public con-
venience, interest or necessity requires™;
and innumerable Commission actions
preseribing the nature of the service to
be provided by various classes of sta-
tions, including those licensed to mis-
cellaneous domestic common carriers
(e.g., §821.705, 87.181, 91.2, 93.2, 95.83,
and 74.431, 74.531, T4.631, 74.731, 74831,
74.931, and 74.1231 of the Commission’s
rules and regulations),

29. Concerning the question of removal
of the limitation, we have set {orth the
two occurrences when this will be consid-
ered (see paragraph 21, “Second Re-
port”i. We cannot now prejudge the
action a future Commission may find
necessary to profect the public interest.
But we can delineate the appropriate
burdens of the interested parties and a
timetable for depision. The burden
should not be upon AT. & T. to prove
a negative—that its unconditional use of
satellite facilities for competitive services
will not adversely affect other carriers’
domestic satellite undertakings in such a
way as to run counter to the public in-
terést. These other carriers are in the
most appropriate position to advance any
claim of adverse impact affecting the
public interest, and the burden is upon
them to come forward with a detailed,
convinecing showing for the continuation
of this limitation upon A.T. & T., to which
showing AT, & T. will be afforded an op-
portunity to respond. Further, the deci-
sion on any AT, & T. request to end this
condition should not be delayed for .a
substantial time period, so that in practi-
cal effect—simply because of a delay in
administrative procecures—the 3-year
initial or “grace” period becomes 4, 5 or
6 years. Accordingly, we specify that the
limitation shall end at the earliest of
the following occurrences: (a) Upon &
finding by the Commission that domestic
satellite licensees authorized to offer
specialized common carrier services have
achieved substantial utilization of their

¥ Nor do we see any Inconsistency between
the Second Report and our declsion on re-
consideration In the Computer Inquiry
(Docket No. 16979), 34 FCC 2d 557, which
confirmed the Commission’s jurisdiction to
adopt the restrictions there imposed on non-
AT. & T. carriors eligible to engage in data
processing services.
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satellite capacity: or, in any event, (b)
upon the expiration of a 3-year period
after the commencement of domestic
satellite operations by A.T. & T. unless the
Commission acts to extend the limita-
tion upon consideration of a petition filed
by an interested party at least 6 months
before the expiration date. In either of
the above two circumstances, however,
removal of the limitation will depend
upon whether the AT, & T./Comsat own-
ership issue (see following discussion)
has been satisfactorily resolved, either
through divestiture by AT. & T of its
stock ownership in Comsat or approval
by the Commission of an acceptable plan
for such divestiture.

30. Thus, there is one burden that
AT, & T. will be expected to meet as part
of any request to use its satellite facili-
ties for competitive specialized services—
and that is a showing of elimination of
the basic problem which stems from the
interrelationship between AT. & T. and
Comsat represented by AT. & T.'s part
ownership of Comsat. It is our view that
such interlocking arrangements are not
compatible in the long term with the
type of competitive environment in the
domestic satellite communications that
our policies in this and related proceed-
ings (e.g., “Specialized Common Carrier
Services,” 29 FCC 2d 870) seek to create
and maintain. This concern is exacer-
bated by the proposed interrelationship
between Comsat and -MCI, considering
MCY's competitive posture vis-a-vis
AT. & T. in terrestrial lead-line services.

31. When the Satellite Act was en-
acted, Congress, in order to assure that
the fledgling corporation—Comsat—re-
ceived needed communications expertise
and guidance, made provision for com-
munications common carriers to own up
to 50 percent of Comsat stock and to
elect six members of Comsat’s Board of
Directors. Pursuant to this provision,
A.T. & T. acquired its 29 percent owner-
ship in Comsat in 1964 and other car-
riers also acquired substantial interests.™
Comsat was created by Congress pri-
marily for the important and immediate
purpose of representing and promoting
this Nation's interests in the establish-
ment and operation, in conjunction with
other nations, of a global international
communications satellite system. That
mission, with the aid and support of
AT. & T. and other carriers, has been
achieved with a high degree of success.
Comsat is now seeking entry into the
domestic communications field to com-
pete with AT, & T. and other carriers in
supplying new and improved domestic
communications services. However, in
this fleld the underlying considerations
which motivated Congress to permit and

= The right of any carrier to own stock
was not intended by Congress to be an abso-
lute right. Rather, only those carricrs au-
thorized by the Commission upon a finding
that their ownership would be consistent
with the public Interest could become stock-
holders (see section 2304(b) (1) and (2) of
the Satellite Act), The FCC issued the appro-
priate authorization to AT, & T, on April 20,
1963.
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encourage A.T. & T.s ownership in Com-

sat are no longer controlling. On the
contrary, the competitive roles which
Comsat and AT, & T. are assuming in
the domestic communications field dic-
tate the need for maximum independ-
¢nce from each other and an arm's-
length relationship.

32. Consideration of Comsat's current
posture in the international arena does
not override the foregoing conclusion.
For conditions have changed markedly
from 1964 and stock ownership by AT, &
T. in Comsat is no longer necessary to
further the policies of the Communica~
tions Satellite Act. Since that time, Com-
sat has developed its own expertise and
i5 a viable entity in its own right, thus
obviating the need for the internal guid-
ance and assistance of AT, & T. and
other carriers. Furthermore, the Con-
gress has recognized the diminution, with
time, of the importance of carrier par-
ticipation in the internal affairs of Com-
sat. Thus, in 1969, Congress amended the
1962 Satellite Act ™ to provide that car-
rier representation on the Comsat Board
of Directors will be proportionate to the
amount of stock they collectively own in
Comsat, as contrasted with the original
Act which provided for six carrier direc~
tors regardless of the amount of carrier
stock ownership, The major carriers,
with the exception of AT, & T., have all
divested themselves of their sharehold-
ings with the result that only AT, & T.
is now eligible to nominate and elect car-
rier directors and, in fact, there are cur-
rently only three carrier directors on the
Comsat Board, all of whom represent
AT. &T.

33. In light of the foregoing considera~
tions, we believe that AT. & T. has the
burden of showing that it has either
wholly eliminated the problems stem-
ming from stock ownership in Comsat or
is well on its way to doing so in accord-
ance with a plan of divestiture approved
by the Commission. That is the only
burden of proceeding that we impose
upon AT. & T, In connection with re-
moval of the limitation in question. We
will, of course, consider appropriately
filed pleadings of interested persons in
response to any request of AT, & T. with
respect to this matter,

2. The Comsat/A.T. & T. lease agreement
and the requirement of the Second Re-
port that Comsat elect between roles

34. The Memorandum of Understand-
ing between Comsat and MCIL and the
supplementary agreement have a direct
impact on the basic reasons for our re-
quirement In the “Second Report” that
Comsat elect between operating exclu-
slvely as a carrier’s carrier for AT. & T,
and others pursuant to tariff or pursuing
its multipurpose application, Accord-
ingly, we deem it appropriate to take this
into account in determining whether we
should grant the requests of AT. & T.
and Comsat for reconsideration of the
disallowal of their lease agreement in
the “Second Report” and Comsat's re-
quest for reconsideration of the afore-

M 47 US.C. 733,
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mentioned election requirement, For, if
we decide that the Comsat/AT. & T. lease
agreement, the applications predicated
thereon, and the applications of the re-
structured MCIL Corp. should be ac-
cepted for processing in the present cir-
cumstances,” It may be unnecessary to
reach the question of whether reconsid-
eration Is warranted for the reasons
stated in the A.T. & T. and Comsat peti-
tions for reconsideration. Comsat has
represented that it would dismiss these
portions of its petition in the event of a
favorable Commission decision on the
lease agreement and on its proposal to
proceed in dual roles now before us.
A.T. & T. has not sought reconsideration
of the Comsat election requirement and
will not be prejudiced if the relief it seeks
as to the lease agreement is granted, al-
beit on grounds asserted by others.

&. The Comsat/MCIL proposal. 35. A
combination of MCI, Lockheed and Com-
sat would bring together some of the basic
elements that are conducive to the like-
1ihood of the successful provision of com-
munication common carrier services via
domestic satellites. It would coalesce in
one stronger applicant the retall market-
ing know-how of MCI, derived from its
existing and proposed operations as a ter-
restrial specialized carrier; the technical
talents of Lockheed as a major manu-
facturer of space hardware; and the con-
siderable experience of Comsat in the in-
ternational communications satellite field
as manager of the Intelsat system and as
a carrier’s carrier for US. authorized
users, as well as the strengthening factor
of Comsat's financial position. This in
turn would promote achievement of our
objectives: “To maximize the opportuni-
ties for the early acquisition of technical,
operational, and marketing data and ex-
perience in the use nf the technology as a
new communications resource for all
types of services” (“Second Report,”
par. T(a)); “to afford a reasonable
opportunity for multiple entities to dem-
onstrate how any operational and eco-
nomic characteristics peculiar to the
satellite technology can be used to pro-
vide existing and new specialized services
more economically and efficiently than
can be done by terrestrial facilities”
(“Second Report,” par. T(b)); to
“afford an opportunity for access to the
satellite technology by retail carriers who
lack sufficient existing or potential traf-
fic to warrant the investment required
for ownership of space segment facilities"
(“Second Report,” par. 24); and, In
light of the predominant position of
Hughes at this time in the field of com-
mercial communications satellite pro-
curement, to encourage “entry by differ-
ent equipment manufacturers to demon-
strate rival technologies” (“Second Re-
port,” par. 18; “Memorandum Opinion
and Order” issued on March 17, 1972

BWe are not, of course, in a position—
prior to the processing of perfected applica-
tions—to make any determination as to
whether the pending Comsat/AT. & T. ap-
plications or any future applications incor-
porating the Comsat/MCIL proposal should
be granted,

herein, pars. 84-86, 34 FCC 2d 1,
44-45) . In our judgment, the addition of
Comsat offers a more solid foundation for
an early partial realization of these ob-
jectives through implementation of the
tripartite proposed system than does
either the MCIL application or the Com-
sat multipurpose application, standing
alone.

36. On the other hand, the contingen-
cies upon which the Comsat/MCIL pro-
posal is premised conflict on their face
with the policy conditions adopted in the
“Second Report” that bar consideration
of the Comsat/A.T. & T, proposal based
on their lease agreement and require
Comsat to elect between operating solely
as a carrier's carrier serving AT. & T.
and other carriers pursuant to tariffs or
serving entitizs other than AT. & T. as
o “retail” and/or “wholesale” carrler
(“Second Report,” paragraphs 13-14, 22-
23). Thus, the threshold question for
present resolution is whether the Com-
sat/MCIL proposal constitutes such a
significant change in circumstances as
to substantiolly alleviate the concerns
underlying those requirements and to
warrant deletion or modification of such
requirements upon reconsideration,

37. The nub of the dispute between the
parties on this point seems to turn on the
issue of the degree of potential Comsat
influence over the restructured MCIL
applicant. As previously indicated, the
basic thrust of MCIL's position is that
Comsat’s minority participation in the
new corporation poses a situation funda-
mentally different from its multipurpose
application, because the corporation is so
structured under the agreement as to
preclude dominance or control by any
one of the three owners and to reduce to
a minimum any restraints or inhibitions
that might flow fromi Comsat’s corporate
and business relationship with AT, & T.
or its roles in the Intelsat system. Those
challenging this position contend prin-
cipally that the agreement does not suf-
fice to assure that Comsat would not in
fact become the dominant partner be-
cause of its experience in Intelsat, finan-
cial resources and procurement powers,
or as a result of future changes in the
initial stock ownership pattern.

38. Upon considering the agreement in
light of the contentions of the parties,
we are persuaded that it constitutes &
good faith endeavor by Comsat, MCI and
Lockheed to structure an applicant in
which all three could participate as
equals, without placing any single owner
in a position to control or dominate cor-
porate or management decisions or de-
priving the corporation of flexibility to
make future decisions on the basis of
evolving circumstances. With respect Lo
the provisions of the agreement relating
to election of directors and voting on
specified major matters and transactions
between the corporation and a stock-
holder (agreement, section 7 and bylaws,
articles ITI-V), we think that Comsat/
MCIL have been reasonably successful in
achieving independent management—
that is, “independent” in the sense that
of being not subject to control by any
one stockholder without the substantial
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concurrence of both other stockholders
or at least one other stockholder and
most of the Class B directors.” While
Comsat's voice might be more Influential
to some directors because of its experi-
ence in Intelsat and procurement powers,
it could not join forces with Lockheed to
compel action contrary to the views of
MCI (or vice versa), unless it also suc-
ceeds In persuading at least three of the
four Class B directors that such action
is in the best interest of the corporation.
39. The aspect of the agreement giv-
ing rise to greater concern is the pres-
ently unknown nature of future man-
agement and/or stockholder decisions
concerning financing and securities
(new issuances, transfers and/or a pub-
lic offering). Though Comsat, MCI, and
Lockheed would each furnish preopera-
tional capital In approximately equal
amounts, the agreement leaves for fu-
ture decision by the board of directors
the plans for financing the system, In-
cluding any security offering and mort-
gage or pledge of corporation property
in excess of $100,000 (agreement, sec-
tion 3; bylaws, Art. III, section 9(a)
(iii) ) . Moreover, while Comsat, MCI, and
Lockheed would each own one-third of
the initial stock of the corporation
(agreement, section 3), each such stock-
holder would have the preemptive right
to subscribe for all or any part of its pro
rata share of any new or additional secu-
rities issued by the corporation (agree-
ment, section 4); the corporation and
the stockholders would have successive
options during a 2-year initial period to
purchase the interest of a stockholder
wishing to dispose of its equity or of
a bankrupt or breaching stockholder
(agreement, sections 5 and 6); and the
duration of the agreement is only for 5
years or “until the day preceding the
effective date of a registration state-
ment under the Securities Act of 1933
relating to a publie, underwritten of-
fering of securities of the corporation
(whether such offering is made by the
corporation or by its stockholders, or
both), whichever shall come first"
(agreement, section 5(g)). As some par-
ties point out, the agreement does not
preclude the poeslbmty of an enhanced
Comsat role due to, for example, A man-
agement decision to obtain all or a dis-
proportionate part of future financing
from Comsat, or an increased Comsat
ownership Interest, or de facto con-
frol by Comsat in the event of a public

offering.

¥ We are not persuaded by the argument
of the RCA applicants that these provisions
Alford each of the three stockholders such a
degreo of veto power as to make S0me accoms=
modation of private stockholder interests a
prerequisite to the corporation’s ablility to
Act, The provision for 11 out of 16 director
votes for major matters does not confer a veto
power upon any one stockholder alone,
though 1t requires a relatively high degree of
unanimity among directors not elected by a
particular stockholder for action contrary to
the desires of that stockholder. See also,
sgreement, bylaws, articles IV and V.
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40. Further, apart from the agreement,
we see some basis for concern as to inter-
locking directorates and the possibility of
conflicting fiduciary duties of directors.
For example, MCI would probably dis-
close to the corporation’s board of direc-
tors its long-range plans for utilizing ter-
restrinl and satellite facilities and its
marketing plans in the specialized field
so that intelligent decisions could be
made with respect to such matters as the
location of earth stations, assignment of
transponders and the breakdown of
channels within transponders. Comsat's
representatives on the corporation’s
board of directors who bécame privy to
MCT’s plans would, in turn, be required
to report to Comsat’'s board of directors
on which three representatives of AT. &

“T. sit. Two of the present AT. & T. nom-~

inees on the Comsat Board are active oM~
cials in AT. & T., one being a vice presi-
dent of AT. & T. and president of the
Long Lines Department, which would ap-
pear to be primarily charged with meet-
ing potential MCI competition,” These
corporate relationships give rise to the
possibility that AT. & T. through f{ts
representatives on the Comsat Board of
Directors, would have some indirect in-
fluence on decisions of the Comsat/MCIL
management or on decisions of the Com-~
sat Board affecting the interests of Com-
sat/MCIL, as well as access to proprietary
information of Comsat/MCIL and MCI.
41. In view of the foregoing uncertain-
ties and potential conflicts of interest, we
cannot conclude on the basis of the
agreement alone that Comsat’s role in the
restructured corporation would actually
be of such nature as to minimize any re-
straints that might flow from its corpo-
rate and business relationship with A.T.
& T. However, it is not necessary to bar
the Comsat/MCIL and Comsat/A.T. & T.
proposals from further consideration on
that ground,” for we can and will condi-
tion further implementation of those
proposals upon the following require-
ments to safeguard the public interest.
42. First, since Comsat and MCIL have
premised their request for approval of
the presently proposed dual role by Com-
sat on the representation that Comsat
would be & minority participant in the
restructured MCIL Corp., we will hold
the Comsat/MCIL applicant to that
standard for so long as Comsat provides,
or proposes to provide, domestic satellite
service to A.T. & T, As a prerequisite to
any authorization, the corporation will
be required to show not only that it is
financially qualified, but also that its fi-
nancial plans are not in derogation of

7 Another of AT. & T.'s nominees on the
Comsat Board of Directors is a vice president
and general counsel of AT, & T, and the
third 15 o former vice chalrman of the AT,
& T. Board of Directors.

¥ Contrary to the suggestion of Western
Union, we will not defer the threshold policy
questions for resolution in the course of proc-
essing and acting on the applications. It ap~
pears more equitable and in the public inter-
est to set forth now for the guldance of all
applicants the conditions to which any grant
would be subject,
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that standard, directly or indirectly, and
that there have been no changes in own-
ership interest such as to affect the mi-
nority status of Comsat, Any grant will
be upon condition that the corporation
obtain prior written consent from the
Commission, whether or not required by
section 310(b) of the Communications
Act, for any securlties acquisition by the
corporation or the stockholders pursuant
to section 4 or section 5 of the agreement
or any public offering that would in-
crease directly or indirectly the owner-
ship position of Comsat beyond 33%
percent or in any other way place it in a
position where it could exercise de facto
control.

43. Second, we will not grant any ap-
plication for authorization under section
212 of the Communications Act to per-
mit any person holding the position of
officer or director in AT. & T. to serve
on the Comsat board of directors.” Since
1964 the Commission has approved, on
an annual basis, applications for sec-
tion 212 authorization of interlocking re-
lationships between A.T. & T. and Com-
sat on the ground that the representa-
tives nominated by A.T. & T. were expe-
rienced officials whose expertise would
benefit Comsat'™ In addition to Com-
sat's present lack of need for such ex-
pert assistance (“Second Report,"” para-
graph 14; 35 FCC 2d at 849), authori-
zation of the Comsal/MCIL proposal
would preclude us from finding that
“neither public nor private interests will
be adversely affected” by authorizing in-
terlocking relationships between AT, &
T. and Comsat (section 212),

44, Third, we think it necessary to
condition any approval of the Comsat/
AT. & T, lease arrangement upon fur-
ther requirements to mitigate the poten-
tial conflict of interest., The foregoing
condition would not suffice to preclude
AT. & T. from to the
Comsat Board of Directors other persons
closely identified with AT. & T.s lnter-
ests, such as former officers or directors
or present or past employees of AT. & T.
Accordingly, the Comsat/A.T. & T. lease
arrangement will be approved only upon
condition that any members of the
Comsat Board nominated by AT, & T.
shall be persons who do not have any
present or past affiliation with AT. & T.;
and that Comsat submit for Commission
approval prior to authorization, a state-
ment of the procedures that the Comsat
Board of Directors will follow to avoid

any participation by AT. & T. elected

*This condition is consistent with the
provisions of section 303 of the Communica~
tions Satellite Act of 1062, as amended In
1069 (47 US.0. 733), That Aot doea not re-
quire that members elected by AT. & T. need
bo officers or directors of AT. & T, or over-
ride provisions of section 212 of the Commu-
nications Act that are not Inconsistent with
the Satellite Act.

= While the most recent authorization is-
sued on April 14, 1972, by the staff under
dolegated authority was not specifically lime-
ited to 1 year, we do not construe that au-
thorization ss extending beyond the cus-
tomary 1-year period.
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members in matters inveolving the
Comsat/MCIL domestic satellite venture
or disclosure to such members of confi-
dential aspects of the plans and opera-
tions of that venture. These require-
ments in combination with the require-
ments for divestiture of AT. & T.'s stock
in Comsat described in paragraphs 20-
33, supra, will in our judgment protect
the public interest, The Commission will
study whether further actions are re-
quired in this matter.

45. In this connection, we note that
Comsat has not sought reconsideration
of the requirement of the “Secand Re-
port” that it form a separate corporation
to engage in any domestic satellite ven-
ture whether or not entailing service to
AT. & T. (paragraph 26, 35 FCC 2d at
853), In light of the dual capacity in
which Comsat now proposes to proceed,
the Comsat/MCIL Corp. does not encom-
pass the aspect of furnishing domestic
satellite facllities for the use of AT. & T,
Moreover, the formation of a separate
corporate subsidiary to engage in all
domestic satellite activities of Comsat,
including its participation in the
Comsat/MCIL Corp., will assist in sepa~
rating such activities from Comsat's role
in Intelsat, Since such separate corporate
subsidiary would not come within the
provisions of section 303(a) of the Com-
munications Satellite Act of 1962 relat-
ing to the nomination of directors by
A'T. & T., we anticipate that the board
of directors for this separate corporate
subsidiary of Comsat will not include
any representatives of AT, & T.

46. Finally, in agreement with the po-
sition of Comsat, we reject the argument
of various parties that additional safe-
guards are necessary to avoid the possi-
bility that Lockheed would be overly sub-
ject to influence by Comsat because of
the latter’s proceurement powers for the
Intelsat system and for the proposed
Comsat/A.T. & T. system (see pars. 16-17,
above) . With respect to any procurement
matter coming before the management
of Comsat/MCIL the provisions of the
agreement and bylaws relating to elec-
tion of officers and voting afford a rea-
sonably adequate assurance that the
independent corporate interests of Lock-
heed and/or Comsat are unlikely to
dictate management decislons contrary
to the best interests of the corporation
(see pars, 38-42 above). Insofar as pro-
curement for the Intelsat system and the
proposed Comsat/AT. & T. system is
concerned, we think that Intelsat and
AT. & T. are in the best position to
protect their own interests™ Signifi-
cantly, Hughes, which has a record

% As Comsat points out, procurement for

procure-
ment are evalusted not only by the manager
but also by the interim committee and the
technical subcommittee, Morcover, under the
definitive armangements Comsat will not
have & voto power as & member of the board
of governors. Purther, it is subject to in-
structions from the US. Government insofar
as its vote on the interim committee or the
board of governors is concerned,
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of being the predominant supplier of
spacecraft to Intelsat, has not objected
to the Comsat/MCIL proposal on this
ground or urged that safeguards are
necessary In order to afford it a realistic
opportunity to compete for the procure-
ment business of Comsat/A.T. & T. or
other domestic satellite applicants.

47. In light of all of the foregoing, we
conclude that the Comsat/MCIL pro-
posal as conditioned herein constitutes
a significantly different situation from
that before us at the time of the “Second
Report” and that the public interest does
not now require that Comsat elect be~
tween participating in the Comsat/MCIL
applicant or serving AT. & T. We turn
next to the related question of whether
Comsat should be pérmitted to serve
AT. & T. on the basis contemplated by
their lease agreement in the present cir-
cumstances.

b. The Comsat/A.T. & T. lease agree-
ment. 48. The disallowance of the Com-
Sat/AT. & T. lease agreement in the
“Second Report” was premised largely
on the following considerations (para-
graph 13, 35 FCC 2d at 848-849) : Con-
cern that Comsat would be unlikely to
compete vigorously with AT, & T. in the
provision of specialized domestic services
because AT. & T. would be the principal
source of the domestic revenues Comsat
would seek to obtain; concern that the
revenues from its contractual arrange-
ment with AT. & T, would give Comsat
an extraordinary advantage and head-
start over domestic satellite entrants
seeking to compete with Comsat and
with AT, & T.'s terrestrial services; and
concern that Comsal's expertise and
facilities would not be available to the
public and carriers other than AT, & T.
if Comsat elected to serve AT, & T, (para-
graph 24, 35 FCC 2d at B52-853).

49. To a significant extent these con-

points out, such revenues flow to Comsat
and not to the Comsal/MCIL Corp.
Even if Comsat should use revenues
derived from A.T. & T. for a further cap-
ital Investment in, or loan to, the cor-
poration, the conditions specified in
paragraphs 41-42 above would preclude
authorization of any financial plan of
the corporation that changes Comsat's
presently proposed minority status, di-
rectly or indirectly, unless the Commis-
sion should find that the public interest
will be served thereby in lght of the
circumstances then prevailing,

50. Acceptance of the Comsat/A.T.
& T. lease agreement for further con-
sideration would deprive other carriers
of an opportunity to lease transponders
on the same system from Comsat under
a tariff offering, as developed in the
“Second Report" (paragraphs 24-25; 35
F'CC 2d at 852-853) . However, the present
Comsat/MCIL proposal and the proposal
of American Satellite Corp., submitted on
October 16, 1872, would, if authorized,
increase the likelihood that such carriers
will have other available options. Such
carriers would also have the option of
leasing transponder capacity in the West-
ern Union System, if authorized, or that
of any other carrier entrant offering this
type of service. Comsat's expertise would
be available to other carrlers and to the
public through the Comsat/MCIL sys-
tem, If desired. In the present circum-
stances, we conclude that the public
interest does not require that other car-
riers have access to the system used by
AT. & T. under a tariff offering by
Comsat. However, the special conditions
in the *“Second Report” and in para-
graphs 64-76 below require AT. & T. to
permit access to its facilities by other
carriers, whether by lease or otherwise,
for the purpose of service to Alaska,
Hawall, and Puerto Rico.

51. There remains the question of
whether one common carrier should be
permitted to provide space segment
capacity or other domestic satellite sys-
tem services and/or facilities to another
common carrier on a nontariff basis
The “Second Report" did not raise any
question about the Hughes/GTE appli-
cations on the ground that GTE was
proposing to lease transponder capacity
from a private entity on a nontariff
basis. However, aside from the policy
conditions relating to Comsat and
AT. & T, the “Second Report” adopted

" a general requirement that other com-

mon carriers authorized domestic satel-
lite system facilities shall offer all serv-
ices, incuding services and facilities to
other carrlers, pursuant to tariff sched-
ules setting forth all terms and con-
ditions relating to each class of offer-
ing (“Second Report,” paragraph 31,
35 FCC 2d at 854-855). This requirement
was deemed particularly essential for
domestic satellite system common carrier
licensees offering both “wholesale” and
“retail” services (ie., the provision of
services and facilities to other carriers
and the provision of end-to-end services
to noncarrier customers) to Insure that
“other carriers leasing transponder or
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satellite system facilities are not
purdened with any portion of the reve-
nue requirements applicable to the sup-
plying carrier's retafl offerings”. (d)*
1t also constitutes an appropriate means
of implementing the statutory require-
ments contained in sections 202(a) and
203(¢) of the Communications Act.

52. The Comsat/A.T. & T. agreement
presents a somewhat different situation
in that the entire capacity of the pro-
posed space segment facilities would be
jeased to AT. & T. In view of our deter-
mination that the public interest dees
not require that Comsat offer service to
other carriers on the same system in
light of other available options™ the
principal purpose of a tariff filing em-
bodying the Comsat/A.T. & T. contrac-
tual terms would be to afford AT. & T.
the protections of sections 203-205 of the
Communications Act. Since GTE would
be permitted to forego these protections
in the event that the Hughes/GTE pro-
posal is authorized, we will accord A.T.
& T. a similar option™ In other words,
Comsat’s provision of facilities and serv-
ices to A'T. & T. pursuant to their lease
agreement will be treated as a noncom-
mon carrier activity not requiring a tariff
filing.

53. Accordingly, in light of the changed
circumstances now before us, the Com-
sat/A.T. & T, applications based on their
lease agreement will be accepted for fur-
ther consideration under the policy con-
ditions of the “Second Report" as modi-
fled herein.

¢. The A.T. & T. and Comsat petitions
for reconsideration. 54. Having decided
to accept the Comsat/MCIL and Comsat/
AT. & T, proposals for further considera-
tion, for the reasons and under the con-
ditlons specified above, we find It unnec-
essary to reach the merits of those por-
tions of the Comsat and A.T. & T. peti-
tions that seek reconsideration of the
disallowal of the Comsat/A.T, & T. lease
agreement or of Comsat’s request for
reconsideration of the election require-

= Although paragraph 31 of the Second
Report s phrased in terms of “terrestrial
carriers,” our intent was not so narrow. That
paragraph is hereby modified to delete the
word “terrestrial” from the first and second
sentences. v

% While AT. & T. may be required to per-
mit other carriers to have access to Its
leased transponder capacity as a result of
our policy determinations with respect to
sorvice to Alaska, Hawail, and Puerto Rico,
this requirement does not entall any ar-
rangement between Comsat and such third
parties or raise any question of possible
cross-subsidy insofar as Comsat is concerned.

* This does not mean, of course, that we sre
abdicating our responsibility to assure that
customers of AT, & T. and/or GTE, and/or
the RCA applicants, are not burdened with
unreasonable costs. In the event that we
should subsequently find in a rate making
context that A'T. & T, or GTE, or the RCA
applicants have not properly discharged thelr
obligation to obtain and operate facilities in
the most economical and efficlent manner
possible, any excess costs will not be in-
cluded in any rate base, or charged to expense

for rate purposes, but will be charged against
surplus,
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ment of the “Second Report.” ™ Since
the Comsat/MCIL proposal is a substi-
tute for Comsat's multipurpose applica-
tion, the latter application will be dis-
missed. In view of Comsat's minority role
in the Comsat/MCIL Corporation, which
substantially obviates the potential con-
flict of interest formerly posed by its
multipurpose application vis-a-vis Com-
sat's responsibilities to the Intelsat sys-
tem, we will not impose any general
prohibition that would preclude the
Comsat/MCIL Corporation from being
authorized to own or operate domestic
satellite facilities at any overseas point
served by Intelsat facilities. However,
like other applicants, the Comsat/MCIL
applicant will be subject to our determi-
nations as to conditions under which do-
mestic satellite facilities to serve Alaska,
Hawali and/or Puerto Rico-Virgin Is-
lands will be authorized.

II. Service To ALAsKA, HAWAIL, AXD
PuerT0o RICO-VIRGIN ISLANDS

A. PLEADINGS OF THE PARTIES
1. The RCA Petition for Reconsideration

55. The “RCA applicants” have re-
quested clarification or partial recon-
sideration of paragraphs 35-42 of the
“Second Report” insofar as they relate
to service to Alaska. RCA Alascom sup-
ports the fundamental policy that, upon
the advent of domestic satellite service,
Alaska (along with Hawaii and Puerto
Rico), should be included in the uniform
mileage rate pattern that now obtains for
interstate message telephone service
(MTT) in the contiguous States “with
all that such approach implies in terms
of nationwide cost averaging and equal-
izations for interstate rate making pur-
poses” (“Second Report,” paragraph 37),
However, RCA Alascom urges that it
should be permitted to interconnect with
AT. & T. in the contiguous States, in
accordance with existing interconnec-
tion policy and practice,™ and it should
provide the facilities between Alaska and
the contiguous States, either through use
of the proposed system of the RCA ap-
plicants or through an appropriate own-
ership interest in the AT. & T. system,
RCA Alascom further urges that it
should be the only carrier authorized to
provide record services to Alaska, and

= Although Comsat requeated oral argu-
ment In its petition for reconsideration, the
pleadings of the parties afford an adequate
bnsis for declslon and that request is hereby
denied.

# RCA Alascom relles on: The Alaska Come-
munications Disposal Act, 40 US.C. 771
et s0q.; 1ts legislative history (e.g.. 8. Rept. No,
213 (pp. 8, 9-10) and H. Rept, No. 862 (p. 4),
90th Cong., 1st sess,; and “"RCA Alaska Com-
munications, Inc, et al,” 26 FCC 2d 466, 473~
474 (1970), RCA Alascom states that acting
in reliance on present interconnection prac-
tices and its suthorizations from the FCC
and the Alaska Public Utilities Commission
to effectuate the Alaska Communications
Disposal Act, It has already cut mates by
approximately one-third and has spent more
than $45 million of the 856 million it is com-
mitted to Invest by 1974, It stands ready to
Invest millions more in domestic satellite
system facilities if authorized to do so.
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that rate levels for such services should
be the “lowest reasonable,” rather than
made comparable to mainland charges,
since they would not derive any subsidy
from the interstate MTT “pool” of
revenues.

56. According to RCA Alascom, the
most important specific issue in its Peti-
tion relates to the points at which it will
interconnect with AT, & T.'s network for
MTT service. RCA Alascom claims that
its continued right to provide the inter-
state service with interconnection in the
contiguous States is the foundation of
its entire ability to service Alaska, as
well as essential to fulfillment of its exist-
ing commitments to improve and expand
both interstate and intrastate service for
Alaska at greatly reduced rates, In order
to be able to continue to provide present
services and to make major investments
for intrastate service, RCA Alascom as-
serts that it must be permitted to make
additional necessary investments in in-
terstate facilities and to derive a reason-
able rate of return on interstate service,

57. In this connection, RCA Alascom
alleges that it faces an unusual and dif-
fioult situation, It points out that a very
high percentage of its existing facilities
are leased rather than owned, and rental
expense does not contribute to a car-
rier's refurn or profit from its partici-
pation in the interstate MTT pool of
revenues.® Rather, return or profit is re-
lated to the carrier’s investment in fa-
cllities used to participate in the rendi-
tion of interstate MTT service, which
currently constitutes about 80 percent of
its total operating revenues, and intra-
state service is currently provided below
cost, The State of Alaska has a land
area comprising some 586,000 square
miles, a total population of only 302,000
persons, and few population centers of
any substantial size® RCA Alascom
states:

With Intrastate routes of 1,000 miles or
more leading to very small population cen-
ters, with an obligation to provide telephone
sorvice to 142 Indian and Eskimo villages
at costs which greatly exceed the revenues
than can ever be expected from them and
with all of its other obligations to serve
Alnska under conditions which make that
sarvice a high risk undertaking, RCA Alascom
is wholly dependent upon Interstate busi-

ness and revenues, which constitute its life
blood.

" RCA Alascom does not have any substan-
tial ownership interest in local exchange fa-
cliities In Alaskn used to provide the “local
loop™ portion of Interstate service or intra-
state toll service,

* We noto that the 1970 census reflects the
following with respect to larger population
centers and census divisions (equivalent in
Alaska to a county) :

Land

Clty Popu-  Censu Fopu-  arca

Intion  diviston lation  squnre

miles

Anchorago.. 48, 081  Anchorage. 126, 333 wr

Falrbanks.. 14,771 Falrbanks.. 45,564 7,074

Juncau..... 6,000 Junesu.... . 13,650 1,250
Bethal ... 2,416 Bethel..... L W,
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58. While conceding that the existing
interconnection practice for Alaska in-
terstate service could be “maintained
simply by affording RCA Alascom the
right to an appropriate ownership in-
terest in the AT. & T, system,” RCA
Alascom urges that use of the proposed
system of the RCA applicants would be
nreferable, It claims that unit costs per
transponder on the RCA system would
be less than on AT. & T.'s system, that
coverage of Alaska by means of the ellip-
tical main beam proposed by the RCA
applicants Is superior to the type of spot
beam coverage proposed by AT. & T, and
that interconnection at multiple earth
station points in the contiguous States,
as proposed by RCA, would do more to
deemphasize distance as a cost factor
than would AT. & T.'s proposal for in-
terconnection at a single gateway earth
station on the west coast™ RCA Alascom
further notes that, unlike the RCA pro-
posal, the AT. & T. system does not
include any proposal for the use of 2
GHz frequencies for instructional tele-
vision and Intrastate radio service with
small, low cost earth stations. Though
claiming that there is no basis for an
assumption that AT. & T. has greater
ability to Joad a high capacity domestic
satellite system, RCA Alascom states
that it “is prepared to proceed on the
basis that the costs of its satellite facili-
ties and earth station facilities in the
contiguous States utilized to derive mes-
sage telephone circuits and thus included
in the calculation of its share of revenues
from the interstate telephone ‘pool’
would be based on a loading substan-
tially equal to that” of A.T. & T,, and that
the “RCA applicants and their parent
corporation, rather than the rate paying
public, would assume the risk involved
::l a:'!lng unable"to ‘achieve a substantial

2. Other Parties

59. In its petition for reconsideration,
“AT. & T." comments on the question of
service to Alaska, Hawall, and Puerto
Rico, but does not expressly seek recon-
sideration of this portion of the “Second
Report.” AT, & T. is of the view that
these off-shore points should receive a
high quality of service at rates supported
by costs, with the ultimate objective that
rate levels should be comparable to those
provided on the mainland, However,
AT, & T, questions whether this objec-

tive should be realized simultaneously
with the advent of domestic satellites,

* The RCA applicants concede that, for the
purpose of serving Alaskna, nccess to satellite
transponders through n single gatewny earth
station may resuit in a more eficiont utiliza-
tion of transponder capacity than would be
achieved through access by multiple earth
stations, However, in their reply comments
the RCA applicants outline an approach for
handling traflic, which they allege would
minimize the difference between the two
methods insofar as efficlent use of trans-
ponder capscity is concerned. The RCA ap-
plicants state that they expect to file an
amendment to thelr applications incorpo-
rating this approach,
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and states that rates for services between
these points and the mainland should
not be made uniform with the mainland
rate structure by Imposing on mainland
usérs the burden (which it estimates to
approximate $100 milllon) of subsidizing
the allegedly higher costs of such serv-
ice.™ Moreover, a diversity of facilities,
both cable and satellite, is allegedly es-
sential for the protection of services.
Both cable and satellite costs are declin-
ing dramatically, and over & reasonable
period of time would permit rate reduc-
tions to levels that approach the main-
land rate structure.

60. AT. & T.'s opposition to RCA’s peti-
tion may be summarized as follows: The
Commission has correctly concluded that
Alaska should receive domestic satellite
MTT service as an integral part of a
larger domestic system. A.T. & T. points
out that it has previously offered the use
of its system for this purpose. Making
available to other carriers transponders
in the AT, & T. system for the purpose of
furnishing domestic satellite service to
Alaska in conjunction with such carriers
is the appropriate means of providing ef-
ficient and economical service to Alaska.
Duplicate construction and operation by
RCA of earth stations in the contiguous
States, whether or not there is & dupli-
cate space segment, would result in the
expenditure of substantial sums—ulti-
mately to be borne by the interstate rate
payers. RCA’s cost arguments are al-
legedly Infirm, because they are based
on the assumption of a 100 percent fill
of the satellites and do not take ac-
count of the costs of earth stations, con~
necting terrestrial facilities, and =addi-
tional multiplex costs attributable to
RCA's multiple earth station access pro-
posal. There are diseconomies and inef-
ficiencies in the RCA proposal, such as
having multiple carriers access a single
transponder from separate earth sta-
tions—which may require a reduction in
circuit capacity by one-half or more. Ac-
cording to AT. & T, directing many
small circuit groups to several different
earth stations, rather than one large
group to a single earth station, reduces
significantly the traffic handling capa-
bility of each individual circuit.

61. The “State of Hawail" generally
supports paragraphs 35-40 of the “Sec-
ond Report” and urges that it is im-
portant to the people of Hawaii that im-
plementation of this goal proceed with-
out further delay. The State “views with
considerable alarm the position taken by
AT. & T.” In its petition for reconsidera-
tion, and urges the Commission to reject
that position as invalid and not in the
public interest, It urges that AT. & T.
has not defined the “inherent physical
characteristics of service” which it al-
leges justify tariffs higher than mainland
rates or the basis for its estimate for a
$100 million burden on mainland rate
payers if Hawail, Alaska, and Puerto

®AT. & T, is supported In this position by
All America Cables and Radio, Inc., and
ITT World Communications, Inc,

Rico are integrated in the mainland rate
pattern. The State of Hawall also urges
that GTE and other system applicants
propose a type of geographic integration
that is superior in certain respects to
that proposed by A.T. & T., for, whereas
they propose access to multiple earth
stations In the contiguous States, AT,
& T. Is proposing to include Hawail in
point-to-point linkage with only one
gateway earth station on the west coast,
“thus perpetuating the ‘umbilical cord’
service” that Hawalli now has.

62. “The State of Alaska" also ap-
proves of the Commission’s decision to
require integration of the cost of inter-
state Alaska service into the nationwide
rate structure, and reguests firm ad-
herence to that policy, However, it is con-
cerned that the “Second Report” may
operate to the State's disadvantage In
the area of improved intrastate service
insofar as it eliminated Comsat as a con-
tender for service to Alaska via domestic
satellite, The State values the presence
in Alaska of the most experienced and
technically proficient company now
operating In the fleld of satellite com-
munications, and the potential of com-
petition as a spur to innovation. It as-
serts that there is room for competition
in the provision of some services to
Alaska, and requests that all generally
authorized carriers willing to assume the
financial risks of entry be permitted to
serve Alaska, including the Comsat
MCIL applicant,

63. "WUI" urges that RCA Alascom
should not be granted a monopoly pos!-
tion for all services to Alaska. It requests
that capital investment positions in the
facilities of domestic satellite systems au-
thorized to serve Alaska, Hawail, and
Puerto Rico be made avaflable to quali-
fied entrants for the purpose of provid-
ing services other than MTT. In its peli-
tion for clarification of the “Second Re-
port,”” WUI also apgues that Western
Unlon is precluded by section 222 of the
Communications Act from operating be-
tween Hawall or Puerto Rico and the
mainland, and from owning or operating
earth stations at these locations. WUI
claims that services to such points are
not “domestic” under law, and should be
treated as “overseas"” services in accord-
ance with past practice,

B, DISCUSSION AND CONCLUSIONS
1. Service to Alaska, Hawali, and Puerto
Rico

64. RCA's request for clarification or
partial reconsideration of the “Second
Report” Is premised on valid concerns in-
sofar as it may be construed as contem-
plating that MTT service between Alaska
and the contiguous States would be fur-
nished by means of satellite facllities
owned or operated by AT. & T. We are
constrained to agree with RCA Alascom
that in acquiring the Alaska Communi-
cations System (ACS) pursuant to the
Alaska Communications Disposal Act, it
succeeded to the right and responsibility
of its predecessor to provide the facilities
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for the transmission of MTT traffic be-
tween Alaska and the contiguous States.
We acknowledged RCA Alascom'’s entitle-
ment to perform this service in “RCA
Alaska Communications, Inc, et al.” 26
FCC 2d 466, 473-474 (1970). Thus, we
recognized the importance and desira-
pility of giving RCA Alascom “every
legitimate opportunity to improve and
expand interstate communications be-
tween Alaska and the lower 48 States.”
Hence, we stressed that we would not ad-
here to the practices applicable to over-
seas MTT service under which mainland
carriers and thelr correspondents at the
overseas locations interconnect at the
satellite. As we indicated in that decision,
RCA Alascom's offer, accepted by the
Government, proposed to succeed to the
Interstate operations of ACS and antict-
pated that, regardless of the mode of
communication it may be authorized to
engage in, the interconnection practices
previously followed by ACS would apply.
ACS's practice was to interconnect with
AT. & T.'s domestic system at a gateway
in or at the boundaries of the contiguous
States and not at & midpoint between
Alaska and the lower 48 States.

65, While the Commission qualified its
action in the aforementioned proceed-
Ings as not being controlling of matters
that may come before us in the future,
we believe that the considerations which
underpinned our ruling at that time are
equally relevant to a resolution of the
questions raised by RCA Alascom's in-
stant petition. In other words, it is our
view that in the interest of assuring that
RCA Alascom shall have a bona fide op-
portunity to establish and maintain a
viable financial condition required to dis-
charge its obligations with respect to the
development and improvement of serv-
ices, RCA Alascom should have reason-
able access to the revenues and earnings
that may derive from interstate MTT
operations. Accordingly, the policies for-
mulated herein should accord to RCA
Alnscom, to the extent consistent with
the public interest in efficient and eco-
nomic service, appropriate responsibility
for the operations involved in the rendi-
tion of interstate MTT service between
Alaska and the lower 48 States.

66. It is our opinion that this objec-
tive can be realized in a manner con-
sistent with the other objectives set forth
in our *“Second Report,” particularly that
Alaska shall be integrated into the uni-
form mileage rate pattern that now ob-
tains for the contiguous States. However,
We are not in a position to conclude
that these objectives will be met by au-
thorizing, at this time, the provision of
Interstate MTT service to Alaska on in-
dependent satellite system facilities en-
tirely owned by the RCA applicants, We
recognize that the proposed system of the
RCA applicants may offer some technical
advantages (e.g., the use of an elliptical
main beam covering the contiguous
States and Alaska and the use of 2 GHz
frequencles in addition to 4 and 6 GHz)
which might benefit the State of Alaska
Wwith respect to such services as inter-
State television program transmission for
feception at less expensive earth sta-
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tions such as might be used by a com-
munity and for intrastate instructional
television and radio service to "bush"
communities.

67. There are, however, o number of
uncertainties which we are unable to re-
solve on the basis of the record before us
as to whether interstate MTT service to
Alaska as proposed by the RCA appli-
cants can be provided either as efficiently,
or more efficlently and economically,
than would be possible by reliance on the
AT & T. system proposal. For example,
it 1s not clear that the proposed RCA sys-
tem would be implemented as promptly
as the A.T. & T. system which is premised
largely on developed technology whereas
RCA’'s proposal is premised on largely
undemonstrated technology. Nor is it
clear that the RCA proposed system
would be likely to achieve a level of traf-
fic loading or fill sufficient to make a cost
per unit of M'TT service comparable to or
more favorable than the unit costs de-
rived from a domestic satellite system,
such as proposed by A.T. & T., Integrated
into the nationwide M'TT terrestrial net-
work. In this connection, the record does
not provide 'an adequate basis for evalu-
ating the effects of RCA’s proposed op-
eration of multiple earth stations in the
contiguous States on the efficient use of
satellite transponder circuit capacity in
the rendition of MTT service or the ex-
tent to which additional multiplex costs
will be generated by RCA's multiple earth
station access proposal.

68. The foregoing is not to be con-
strued as foreclosing our consideration of
a future application by the RCA appli-
cants for authorization to transfer
Alaskan service, including MTT, to the
RCA system in the event that this system
is implemented.™ In this connection, we
also take official notice that the RCA
applicants are negotiating for the use of
the Canadian Telsat satellite system as
an interim measure for its provision of
MTT services between Alaska and its own
earth stations in the contiguous States.
However, our authorization of either of
these systems must be predicated upon
a more convincing showing than has thus
far been made that the cost of using such
facilities for interstate MTT service to
Alaska would be less than or approxi-
mately equivalent to the use of the
domestic satellite system facilities of
AT. & T. as discussed in paragraphs 65—
66 above.

* Contrary to the construction of the RCA
applicants, the Second Report does not re-
quire that MTT service to Alaska be provided
exclusively on domestic satellite facilities or
bar the use of alternative facilities for diver-
sity purposes, We are concerned that the
nationwide MTT and other interstate serv-
ices not be burdened with costs that are
greater than necessary in order to Integrate
Alaska Into domestic rate patterns, and that
full advantage be taken of any cost savings
that can be derived from the use of domestic
satellite facilities. However, the extent to
which domestic satellites should be utilized
1s a matter the RCA applicants can address
in thelr application to acquire circult capac-
ity In the satellite system facilities of AT. &
T., and will be resoived in that context.
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69. It Is our view that until such show-
ing is made by the RCA applicants, we
shall require that AT, & T. extend to the
RCA applicants appropriate access, by
lease or otherwise, to the circuit capacity
in the A.T. & T. facilities involved in serv-
ing Alaska. We shall therefore condition
any authorization of satellite and earth
station facilities issued to A.T. & T. ac-
cordingly. Any such arrangement will, of
course, be subject to prior approval by
this Commission.

70. By such arrangements, the RCA
carriers, rather than AT, & T., will be
responsible for the costs associated with
that portion of the satellite circuit facil-
ities involved in providing MTT service
between Alaska and those locations in
the contiguous States where such facil-
ities interconnect with the terrestrial
MTT network of AT. & T. In this context,
we perceive no cost or other detriment to
the interest of the general public in the
availability of eflicient and economic
M'TIT service. Nor do we perceive any rea-
son why such arrangements should
thwart our policy objective of promoting
the integration of Alaska in the uniform
mileage rate pattern as discussed in para-
graphs 35-40 of the "Second Report,”

71. From a cost of service standpoint,
there should be no significant difference
to the total MTT service depending upon
how cost responsibility for this incre-
ment of satellite circuit capaecity is
arranged. Although as & result of inte-
grating Alaska into the interstate MTT
uniform rate schedule, the costs related
to such facilities may, to some extent, be
subsidized by the interstate nationwide
MTT pool of revenues, the total cost of
nationwide MTT will not be significantly
different whether AT. & T. or RCA Alas-
com is responsible for those costs. How-
ever, the arrangement is significant in
terms of maintaining RCA Alascom's
established role and responsibility as the
supplier of interstate service between
Alaska and the contiguous States.

72. We do not here resolve the ques-
tion of whether service to Alaska and/or
Hawall (in the event of a determination
that the AT. & T. rather than the GTE
system should be utilized for MTT serv-
ice to Hawall) should be through one
gateway earth station, as proposed by
AT. & T., or through multiple earth sta-
tions, as proposed by GTE and the RCA
applicants and as urged by the State of
Hawali. Our policy objective is that serv-
ice between Alaska, Hawail, and Puerto
Rico and all mainland points shall be
provided at rates and on terms compar-
able to those obtaining within the con-
tiguous States and at the lowest possible
cost. It is anticipated that AT. & T, and
those carriers affected will work together
in an effort to propose a mutually satis-
factory solution, for the Commission's
approval, which will best accomplish
this objective considering all pertinent
factors. In the event that they are un-
able to reach agreement, the applicants
can address this matter in their applica-
tion for authority to acquire circuit ea-
pacity in the AT, & T. system facilities.
AT, & T. will also be afforded an oppor-
tunity to submit a showing in support of
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its position, as will the State of Hawall
and carriers now serving that State in
the event of a determination that the
GTE system should not be utilized for
MTT service to Hawaii. Our decision as
to what method would be less costly (all
relevant factors considered) and should
therefore be employed, will be made
after consideration of such submissions.

73. However, we hereby reaffirm the
policy determinations in paragraphs 35-
38 and 40-41 of the “Second Report"” (35
FCC 2d at 856-859) that rates for inter-
state services to Alaska, Hawall, and
Puerto Rico shall not be higher because
one or the other method is authorized,
and that the advent of domestic satel-
lite service will be accompanied by the
integration of all interstate services be-
tween the mainiand and Alaska, Hawall,
and Puerto Rico into an enlarged domes-
tic rate pattern. As specified in para-
graphs 37-38, the timetable for accom-
plishing this and the question of whether
any deviations should be permitted will
be determined after consideration of the
specific proposals for revised rates and
supporting showings to be submitted by
the affected carriers for Commission ap-
proval no later than 6 months after the
issuance of authorizations for the system
or systems to serve these points, We will
at that time determine whether any fur-
ther procedures are necessary and, if so,
of what nature,

74. We also reaffirm our decision that
carriers now providing services other
than MTT to Hawali, Alaska, and Puerto
Rico shall be afforded appropriate ac-
cess to the AT, & T, system (and/or GTE
system) and to the earth stations in
Hawail, Alaska, and Puerto Rico used for
the provision of interstate MTT service
(paragraphs 38 and 40 of the “Second
Report”). While this requirement per-
tains only to carriers now engaged in
providing non-MTT services to these
points, we do not foreclose consideration
of an application by another carrier for
authority to acquire a similar right of
access to such facilities to provide non-
MTT services upon a showing that the
public interest would be served thereby
(see paragraph 54 above). The question
of whether such “appropriate access™
should be afforded pursuant to a tariff
offering by the supplying carrier or
through a proportionate investment or
rental interest in the facilities of the
supplying carrier will be determined
upon consideration of applications for
authority to obtain such access and the

. responsive pleadings of the supplying

carrier,

75. As indicated in paragraphs 38 and
40 of the “Second Report" such right of
access to the satellite system facilities
used for interstate MTT is designed to
facilitate implementation of our goal
that all interstate services to these three
points shall be integrated into domestic
rate patterns. It is also predicated on our
belief that the public in Alaska, Hawali,
and Puerto Rico should have an oppor-
tunity to take advantage of the potential
cost savings In obtaining specialized
services on the same satellite system fa~
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cilities used for MTT without the neces-
sity for duplicate earth station and space
segment facilities, However, as stated in
the "‘Second Report”, we do not preclude
the authorization of independent domes-
tic satellite system facilities to provide
specialized interstate services to these
points. In view of our policy determina-
tions above with respect to the Comsat/
MCIL proposal, and upon consideration
of the arguments of the RCA applicants
and the State of Alaska, we will consider
on their merits applications from the
Comsat/MCIL applicarit or any other
eligible applicant desiring to provide spe-
cialized interstate and/or intrastate
services to these points, including Alaska,
by means of independent satellite system
facilities owned by such applicants.” We
do not regard this policy as unduly prej-
udicial to RCA Alascom, since no dupli-
cate facilities will be authorized for the
provision of the interstate MTT service
which concededly constitutes the bulk
of the interstate business and revenues
that are its “life blood,” Furthermore,
such applicants will be required to show
with specificity how a grant of their ap-
plication will serve the public interest
and how they will provide tangible bene-
fits in the form of new and betler serv-
ice, lower rates, etc, We will also consider
the impact of a grant on the ability of
RCA Alascom to discharge its responsibil-
ity to Alaska.

76. It is not practicable, however, to
authorize all of the pending system appli-
cants to serve Alaska, Hawaii, and Puerto
Rico or to adopt a licensing standard that
makes the desire of a qualified applicant
to serve one or more of these points the
sole controlling consideration. There are
only seven available orbital locations (at
3" separations) capable of viewing all 50
States at 4 and 6 GHz [requencies. While
the system or systems authorized to pro-
vide M'TT service to Alaska, Hawali, and
Puerto Rico will not utilize all of these
locations, we will not authorize use of
the remaining locations for 4 and 6 GHz
operations, in whole or in part, unless in
addition to meeting the standard set
forth above the applicant shows that it
will provide an additional service which
should be made available to all 50 States
on the same system (e.g., interstate tele-
vision program transmission) or that it
will provide some service on terms and
conditions of special benefit to the States
of Alaska and/or Hawail. Service at 4
and 6 GHz frequencies can be provided
to the contiguous States and Puerto Rico
by means of the 15 more easterly orbital
locations that are available, The fore-
going requirement will not apply to ap-
plicants proposing to use only frequencies
other than 4 and 6 GHz, or to the use of

= In the case of Alaska, we do not exclude
the possibility that intrastate MTT service
may be provided on domestic satellite faolli-
ties not used for interstate MTT, upon s
showing that the public interest would be
best served by such an authorization. As
stated In the Second Report, AT, & T. will
be required to afford access to its transponder
capacity for the purpose of intra-Alaska serv=
ice, If desired.

an orbital location west of those capable
of viewing all 50 States for operations at
4 and 6 GHz (and other frequencies
allocated for communications satellite
use) to provide service to Alaska and/or
Hawaill and to such of the contiguous
States as can be served by that orbital
location*®

2. WUI Petition for Clarification ™

77. Finally, in the case of Western
Union which proposes to provide, among
other services, network program trans-
mission service, message, Mailgram and
other services to Hawalli and Alaska®
there is an unresolved question as to
whether and to what extent Western
Union is barred by Section 222 of the
Communications Act from furnishing any
such services between the contiguous
States and Hawall. This question is now
the subject of active consideration by the
Commission pursuant to a petition for
reconsideration filed by Western Union
against an action taken by the Chief,
Common Carrier Bureau which rejected
an epplication of Western Union for
authority to lease satellite channels from
Comsat in the Intelsat system in order
to furnish Mallgram service between the
U.S. Mainland and Hawail, The Com-
mission expects to resolve this question
very shortly and will thereby determine
the scope of permissible operations be-
tween these points for which Western
Union may seek authorization.

78, Pending such determination, we
will withold processing of Western
Union's application for authority to con-
struct an earth station in Hawail. We
stress, however, that our assessment of
an application by Western Union or any
other applicant for an earth station in
either Hawail or Alaska must take ac-
count of the limited market in those
States for non-MTT services and the
effects thereof on the economic viability

of satellite service, particularly in view
of the relatively limited markets and the
requirements we are imposing with re-
spect to the integration of rates and
charges for MTT services into the MTT
rate schedule applicable within the con-
tiguous States,

III. INTERCONNECTION

79. Our “Second Report” enunclated
the policy objective of

* * * assuring that all carriers providiog
rétafl Interstato satellite services (whether
or not afiliated with Bell System companies)
have acoess at nondiscriminatory terms and
conditions to local loop and interexchange

u gee, Bocond Report, paragraph 42, 36
FCC 24 st 850; memorandum opinion n_!_:sd
order, paragraph 162, 84 FCC 2d at 72-T3
Public Notice I;.u\ml on Nov, 9, 1872 (FCC

Bed pargraph. 08 0

s ve.

= See, Beeond.';upon, paragraph 3 (35 FCO
24 at 845); memorandum opinion and order,
paragraph 10 (34 FCC 24 at 14); sec also.
Western Union's amended application filed
on July 25, 1972. In this connection, we do
not construe section 222 of the Communica~
tions Act as precluding Western Union from
owning or operating earth stations jn ihe
State of Hawall for Intrastate service.
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facilities as necessary for the purpose of orig-
ating and terminating such interstate serv-
iees to thelr curtomers (paragraph 34, 36 FCC
ad nt 858).

In furtherance of this policy, we stated
that we would require all terrestrial car-
rers seeking domestic satellite system
suthorizations to submit, for Commission
approval, prior to action on their appli-
cations, a description of the kinds of in-
wreonnection arrangements they will
make available to other satellite system
and/or earth station licensees.

A. PLEADINGS OF THE PARTIES

80. In its petition for reconsideration
of the “Second Report” AT. & T. urges
that the requirement in paragraph 34
(see also, paragraph 2 (f) above) is un-
recessary and burdensome, and would
mduly delay authorizations for domestic
satellite system facilities. It sets forth
itz belief that a preferable course would
be that followed by the Commission in
“Specialized Common Carrier Services”
(26 FCC 2d at 940), primarily wherein
we indicated our reliance on the commit-
ments of existing carriers to negotate
interconnection arrangements with new
carrier entrants an just, reasonable and
nondiscriminatory terms. AT, & T. fur-
ther states that It sees no factual support
In the record of this proceeding to justify
the imposition of the condition adopted
by the Commission in the “Second Re-
port."

81. Other parties commenting in re-"

. fponse to this portion of AT. & T.'s
petition (e.g., “General Electric Co."
(GE) and “Fairchild Industries, Inec.”
Fairchild)) have taken positions con-
trary to that of AT, & T, By letter dated
November 22, 1972 “Western Union Inter-
bational” (WUI) also submitted an un-
Hmely pleading in support of the views
of GE and Fairchild. "

B. DISCUSSION AND CONCLUSIONS

82, AT. & T. has falled to demonstrate
how or why the requirement for non-
discriminatory access to local loops and
inlerexchange facilities controlled by
AT & T. and its operating subsidiaries
is either unnecessary or budensome. The
entire thrust of our policy of encouraging
multiple entities to provide service via
domestic satellite facilities to meet cur-
rent and emerging needs could be viti-
ated if such access were to be denied or
unduly delayed. Furthermore, experience
with respect to international communi-
tations, particularly insofar as the use of
local loops and interexchange facilities
are concerned for access between the
offices of international carrlers and earth
ftations which communicate with the
Intelsat satellites, refutes AT, & T.'s con-
tentions. During the many years when
the required facilities were supplied to
the international carriers by AT. & T.
bursuant to Commmission order for non-
discriminatory access, we have not been
made aware of any difficulties or burdens
Whatsoever that these requirements im-
Posedon AT. & T,

* WUT's letter of Nov. 22 is hereby accepted
for our constderation.
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83. Accordingly, we percelve no reason
to reconsider, at this time, the policies
and conditions set forth in the “Second
Report” concerning interconnection. We
simply reiterate that it is our intent and
requirement that the terrestrial carriers
who are applicants for satellite and/or
earth station authorization comply fully
with these policies and conditions. In this
connection we stress that we will not
accept as compliance a token statement
of good intentions to negotiate appropi-
ate terms and conditions. We have al-
ready indieated, with clarity, the type of
objectives we believe can guide the car-
riers in formualting a specific framework
of standards within which they will make
their facilities available to other Com-
mission licensees.

84. The avallability of timely and ef-
fective Interconnection arrangements
may well, in many cases, be vital to the
meaningful implementation of authori-
zations issued in the public interest in
furtherance of the Commission’s policies
herein. We therefore intend to examine
thoroughly the showings made by exist-
ing carriers in their applications for sat-
ellite facllities pursuant to the above
cited provisions of our “Second Report.,” =
In the event that such showings fall short
of satisfying us that interconnection will
be offered in & timely manner by exist-
ing carriers to other licensees on reason-
able and nondiscriminatory terms and
conditions, we will withhold the Issuance
of authorizations to the existing carriers
and will take whatever aflirmative actions
as may be required for the prompt and
effective implementation of our inter-
connection policies.

IV. Terms of Access sy Pusitic Broan-
CASTING AND OtiiErR EDUCATIONAL IN-
TERESTS

85. As indicated in paragraph 3 above,
our “Second Report” stated the Com-
mission’s willingness to entertain speci-
fic proposals by carriers or users for the
prescription of preferential rate classifi-
cations, but declined to initiate any re-
quirement as to common carriers or to
enunciate any general ;tatement of policy
:st this time (paragraph 43, 35 FCC 2d at

9).

A. PLEADINGS OF THE PARTIES

86. In its petition for partial reconsid-
eration of the “Second Report,” the
NAEB urges us to set forth more specific
policy objectives now and to require,
rather than Invite, rate proposals from
all carrier applicants for domestic satel-
lte system facilities. The position of
NAEB is supported by the “Corporation
for Public Broadcasting"” (CPB) and the
‘“Public Broadcasting Service™ (PBS). In
their comments flled on October 30, 1972,
CPB and PBS stafed that they would
have no objection to Commission ap-
proval of the proposed Comsat/MCIL
Joint venture if that corporation should
adhere to the commitment in the pending
MCIL application as to service to edu-
cational interests. However, in the event

= See also, Public Notice tssued on Nov. 9,
1972 (FCC 72-992),
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that Comsat/MCIL Corp. has different
views, CPB and PBS request that the
corporation be required to state their
position and that CPB and PBS be af-
forded an opportunity to submit specific
comments bearing on this matter,

B. DISCUSSION AND CONCLUSIONS

87. We have carefully considered the
requests of NAEB, CPB, and PES that
we specify policy objectives, rather than
simply invite rate proposals from all car-
rier applicants. However, we are of the
opinion that there are ample safeguards
and statutory guidelines and policies to
promote, in a timely fashion, the inter-
ests of educational broadcasters and
other educational users in preferential
rates. We will, of course, welcome a show-
ing by all applicants as to the terms and
conditions upon which they will make
their services available to public broad-
casting and educational interests. We
recognize, nevertheless, that it may well
be premature to expect applicants, sev-
eral years in advance of their opera-
tional date, to have sufficient cost and
other information avallable to set forth
their rate proposals with specificity, It
was based on the same considerations
that the Commission indicated in the
“Second Report” that It is not in a posi-
tion at this time to enunciate any gen-
eral statement of policy beyond that
indicated in the analysis and conclusions
of the staff recommendation (“Memo-
randum Opinfon and Order,” para-
graphs 153-162, 34 FCC 2d at 73-76)
and our statement in paragraph 43 of
the “Second Report” (35 FCC 2d at 859).

88. Concerning the request that the
Comsat/MCIL joint venture be required
to adhere to the commitments made by
MCIL in its pending application, we do
not feel that we would be justified in
holding the new applicant to any greater
obligation or standard than we have laid
down for all other carrier applicants to
follow in the matter of free or reduced
rate service for educational interests.

V. THE NATIONAL ENVIRONMENTAL POLICY
Act oF 1969

89. The Commission did not treat the
question of the applicability of the Na-
tional Environmental Policy Act of 1969
(NEPA)* to the policy objectives
adopted in our “Second Report,” al-
though the Network Project was granted
leave to participate in the oral argu-
ment held in this proceeding on May 1-2,
1972, and raised this question in its oral
presentation. Since the issuance of the
“Second Report” we have instituted a
rule making proceeding (Docket No.
19555) looking toward the adoption of
rules in this area which are designed to
govern our action on applications for
authorization for construction and op-
eration of the various types of radio,
cable and wire facilities, including com-
munications satellites and earth stations
that are subject to our jurisdiction. Al-
though that proceeding is still pending
before us, we are applying the proposed
rules to all such applications,

%42 UB.C. sec, 4331 et seq.
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A. PLEADINGS OF THE PARTIES

90, In its petition for reconsideration
of the “Second Report,” the ‘‘Network
Project” asserts principally that the
“Second Report” is in contravention of
the NEPA in the following respects:

(a) In the “Second Report” the Com-
mission did not employ a systematic, in-
terdisciplinary approach which will
Insure the integrated use of the natural
and soclal sciences and the environmen-
tal design arts, as required by section
4332(2) (A) of the NEPA, which is appli-
cable Lo this proceeding since the earth-
transmitting and microwave relay
stations to be employed in a domestic
satellite system would emit microwave
radiation which may have an adverse
impact on man’'s environment;

(b) The Commission did not identify
and develop methods and procedures, in
consultation with the Council on En-
vironmental Quality, in order to insure
that presently unquantified environmen-
tal amenities and values, regarding the
imposition of such microwave radiation,
will be given appropriate consideration
in the Commission’s resolution of this
proceeding along with the economic and
technical considerations, as required by
section 4332(B) of the NEPA;

(¢c) The Commission did not include a
detailed statement discussing such mat-
ters as the environmental impact on,
and possible alternatives to, the estab-
lishment of a domestic satellite system,
as required by section 4332(2) (C) of the
NEPA, which is applicable to this pro-
ceeding since, in light of such microwave
radiation, a policy looking toward the
potential establishment of multiple do-
mestic satellite systems is a major Fed-
eral action significantly affecting the
quality of the human environment.

(d) The Commission did not study, de-
velop, or describe appropriate alterna-
tives to the recommended courses of
action made in the 1970 report and order
in Docket No. 16495, its stafl recommen-
dation, or in the “Second Report" as
required by section 4332(D) of the NEPA,
which is applicable to this proceeding
because the establishment of a policy
looking toward the authorization of
domestic satellite systems involves un-
resolved conflicts concerning alternative
uses of avallable resources; and

(e) The Commission did not initiate
and utilize ecological information in the
planning and development of domestic
satellite systems, as required by section
4332(2) (G) of the NEPA, which is ap-
plicable to this proceeding since the es-
tablishment of a policy looking toward
authorization of such systems constitutes
a resource-oriented project.

81, In support of the foregoing asser-
tions, the Network Project relies on sci-
entific literature expressing concern
regarding the potential physiological and
behavioral dangers posed to man by low
intensity, nonfonizing microwave radia-
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tion.”™ As legal authority for its position
the Network Project cites: “Calvert
Cliffs' Coordinating Committee v.
AEC.,” 449 F. 2d 1109, 1123-4 (CAD.C.
1971) ; “WMOZ, Inc. v. P.C.C.," 344 F, 24
187 (C.AD.C. 1965) ; Banzha!f v.-F.CC.,
405 F. 2d 1082, 1096-7 (C.AD.C. 1968),
“cert. den. sub nom. Tobacco Institute v.
F.C.C.,” 396 U.S. 842 (1969); “National
Helium Corp. v. Morton,"” 455 F. 2d 650,
654-5 (C.A. 10 1971) ; “Ely v. Velde,” 451
F. 2d 1130, 1138 (C.A. 4 (1971)). For the
Network Project’s arguments in support
in its position, see pages 14-27 of its peti-
tion for reconsideration of the “Second
Report,” the affidavit attached to the
petition, and its subsequently flled errata.
By way of relief, the Network Project re-
quests the Commission to rescind the
“Second Report” and to remand this pro-
ceeding to the staff, so that our staff can
prepare a detafled draft environmental
impact statement which could be sub-
Ject to ongoing review and reconsidera-
tion through the agency review process.

92. In opposition to the Network Proj-
ect’s petition, “MCIL" asserts that it has
raised a highly novel question with re-
spect to the Commission’s compliance
with NEPA, MCIL argues that the Net-
work Project’s concern is premised
largely on a study presented to OTP by
ERMAC (see footnote 37 above), which
recommended a $63 million research pro-

¥ The Network Project cltes, inter alia:
Michaelson, “Human Exposure to Non-
jonizing Radian Energy—Potential Hazards
and Safety Standards,” 60 Proceedings of the
IEEE, pages 380, 300 (Apr. 1672); Bowers and
Frey, “Technology Assessment and Micro-
wave Diodes,” Sclentific American, pages 18,
21 (Feb. 1972); a standard adopted by the
Department of Labor pursuant to the Oc-
cupational Safety and Health Act of 1970,
20 US.0. 657 (36 FR 10468, 10522-3 (1971));
A. H, Frey, "Human Auditory System Re-
sponse to Modulated Electromagnetic En-
orgy,” 17 J. Appl. Physiol. 680-602
(1962); R. L. Carpenter, “Studies on the
Effects of 2450 Mc Radiation on the Eye of
the Rabbit,” Proceedings of the Third An-
nual Tri-Servico Conference Biological Haz-
ards of Microwave Radlating Equipments
(University of California, Berkeley), pages
270-200 (1950); A. F. Frey, “Blological Func-
tion as Influenced by Low-Power Modulated
RF Energy." IEEE tions on Microwave
and Techniques, Vol. MTT-19 (Feb.

1971), pages 1563-164; and (concerning direct
and indirect effects on the central nervous
system of man) Yu. A. Kholodov, “The Effect
of an Electromagnetic Field on the Central
Nervous System,” 4 Priroda (USSR.), pages
104105, Library of Congress, ATD P 65-08,
FTD-TT 62-1107; Yu. A. Kholodov, “The
Effect of Electromagnetic and Magnetic
Fields on the Central Nervous System,"” NASA
Technical Translation, TTF-465, Washington,
D.C. 1967; and a Program for Control of Elec-
tromagnetic Pollution of the Environment:
The Assessment of Blological Hazards
of Nonlonizing Electromagnetic Radiation,
pages 2, 5, and 9 submitted to the Office of
Telecommunications Policy (OTP) by the
Electromagnetic Radiation Management Ad-
visory Council (ERMAC).

gram with respect to the biologleal effects
of nonionizing electromagnetic radia-
tion; and that the Network Project is re-
questing us “to undertake the type of
thorough study recommended in the
ERMAC Report.” MCIL points to state-
ments made by a member of our staff at
the oral argument on May 2, 1972 (see
transecript, pp. 393-395) and asserts that
the pleading of the Network Project (as
well as its supporting affidavit) does not
allege any actual harm, but rather states
that there is no assurance that human
beings would be reasonably safe if au-
thorizations implementing the policy ob-
Jectives of the “Second Report” were to
be issued. MCTL also takes issue with the
scientific literature cited by the Network
Project (see footnote 37 above), and
urges that any problem relating to ter-
restrial radio radiation is not limited to
the authorization of domestic satellite
facilities but rather concerns all radio
authorizations granted by this Commis-
sion—particularly those for television
broadcast stations. MCIL asserts that it
would be irresponsible and contrary to
the public interest to halt all radio li-
censing actions, “pending long research
programs to flll in remote lacunae in our
present state of scientific knowledge.” It
also argues that the legal authoritles
cited by the Network Project deal with
“very real environmental problems, not
mere coniections about unknown laws of
nature.” *

93. In reply to MCIL's opposition, the
Network Project takes issue X
arguments briefly summarized above,
and concludes its reply statement as
follows (pp. 7-8) :

In conclusion, the number of research con-
clusions criticized by the single author cited
by MCI-Lockheed underscores the substan-
tiality of sclentific opinton supportive of the
position that low-level radiation bears the
potential for significantly affecting tho qual«
ity of the human environment. To the extent
that definitive evidence sa to the conse-
quences of such radiation is lacking, the
presence of “known" consequences or of “an-

‘swers” to questions surrounding the effects

of such radistion is not a prerequisite to the
Commission's obligation to prepare an en-
vironmental impact statement, and the sub-
stance of the Impact statement, required by
section 102(2) (C) of NEPA, 42 US.0. sec
4332(2) (0), can and should be tailored ac-
cordingly. Aside from the preparation of an
environmental impact statement, the con-
sideration, utilization, and study—on the
record—of environmental factors and Infor-
mation remain as required elements of this
proceeding, pursuant to sections 102 (A),
(B), (D),and (G) of NEPA * * *.

B. DISCUSSION AND CONCLUSIONS

94. Upon consideration of the plead-
ings of the parties and the views of our
staff, we have determined to require &ll
applicants for earth stations and satellite
facilities to make a satisfactory showing
that their operations will comply with

» See pages 0-12 of MCIL's opposition.
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governmentally prescribed standards for
the protection of employees and the gen-
eral public against excess levels of non-
jonizing radiation. In this regard we have
reference to the standards promulgated
|5 the Department of Labor pursuant to
ihe Occupational Safety and Health Act
of 1970, glving maximum levels of con-
tinuous exposure of employees, We shall
require each applicant for earth station
and satellite facilities to make a full
showing of the measures he has taken to
comply with these standards. The Occu-
pational Safety and Health Act of 1970,
governing levels of continuous exposure
for employees covered by the Act, speci-
fiess a maximum of ten milliwatts per
square centimeter of area (10 mw./
em.’) averaged over any 6-minute period.
These levels derive from Standard C95.1
of the American National Standards In-
gitute (ANSI). Essentially these same
levels have been adopted by the three
military services.

95, We will expect applicants to con-
duct studies to predict radiation levels
in and around earth stations and their
assoclated terrestrial facllities. The re-
sults of such studies shall be submitted
to the FCC as part of the appropriate
application. Licensees will also be re-
quired to conduct surveys at intervals to
be specified in our authorizations. Such
surveys will be conducted in and around
earth stations and their associated ter-
restrial facilities to determine levels of
radiation. All licensees will also be re-
quired to identify areas having levels
above 10 mw./cm.” Such areas shall be
prominently posted with appropriate
warnings. As any additional evidence be-
comes available, which would raise fur-
ther questions with respect to adverse
effects of radiation and indicate a rea-
sonable probability of damage to the
quality of the environment, we will
promptly take such action as is neces-
sary to mitigate and obviate the dangers
of which we are mnde aware. In this
connection, applicants for satellite fa-
cilitles will be subject to any other ap-
plicable requirements of the pronosed
environmental protection rules now being
considered in Docket 19555, including any
revisions of such rules as finally promul-
gated therein by the Commission. It Is,
of course, also our intention to comply
{ully with the requirements of NEPA In
the handling of applications for author-
ity to use the radio spectrum and to co-
ordinate our efforts with those other
branches of the Federal Government
which are concerned with environmental
matters.

VI. MISCELLANEOUS

96. With respect to various other re-
quests made In pleadings of parties to
Docket No. 16495, our views are as fol-
lows: First, in light of our resolution of
the policy issues in the Second Report,
a5 modified herein, we are of the opinion
that any remaining questions ralsed by
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the petition of the Network Project (p,
30), that have not previously been
treated in this proceeding, should be ap-
propriately considered in connection with
the processing of the applications. Sec-
ond, the pleading filed by WUI on Sep-
tember 22, 1972, and supported by
Datran, which suggested a possible so-
lution to certain of the policy questions
determined in this proceeding, is hereby
dismissed as moot. And, finally, the re-
quest for licensing policy filed by the
RCA applicants on September 26, 1972,
will be treated as a petition for rule mak-
ing and placed on public notice in ac-
cordance with the Commission's usual
procedures.

97. Finally, we have taken note that
various United States entities have been
exploring the possible use of the Cana-
dian Telsat System until such time as
domestically owned space segment facili-
ties are available and operational. In fact,
two applicants for domestic common car-
rier satellite authorizations have recently
entered Into agreements with Telsat of
Canada for the lease of transponder ca-
pacity in the Telsat system, subject to
obtaining this Commission’s authoriza-
tion. Implementation of these arrange-
ments would, of course, require appro-
priate suthorizations by this Commis-
sion since such arrangements invoive the
construction and operation of earth sta-
tions in the United States. We are now
prepared to state definitively what our
policies will be with respect to the use of
the Telsal system for the purposes con-
templated by either carriers or noncar-
riers. The use of the Telsat system for
purely domestic communications pur-
poses is not barred or inhibited by any
international agreement to which the
United States is signatory. However, each
specific proposal involving the use of
Telsat of Canada will be examined for its
justification in terms of all applicable
statutory requirements and the policies
set forth herein at such time as we are
presented with implementing applica-
tions for authorization.

VII. ORDER

98. In light of all of the foregoing: It
is hereby ordered, Pursuant to sections
1, 2, 3, 4 () and (), 201, 202, 203, 212,
214, 218, 219, 220, 301, 303, 307-309, 310
(b), 319, 396, 403, and 605 of the Com-~
munications Act of 1934, and sections 102,
201(¢), and 303-304 of the Communica-
:ﬁ)&s Satellite Act of 1962, as amended,

A. The requests made by the various
parties to this proceeding in pleadings
filed since the “Second Report” are
granted to the extent reflected herein
and are otherwise denied.

B. This proceeding is terminated.

(Secs. 1-4, 201-203, 212, 214, 218-220, 301,
303, 307-310, 319, 403, 605, 48 Stat, ns
amended, 1065-1086, 1070, 1074, 1075, 1077,
1078, 1081-1086, 1089, 1094, 1103; sec. 396, 81
Stat. 368, as amended, secs. 102-201, 303, 304,
76 Stat,, 419, 421, 423, 424; 47 US.C. 161154,

1195

201-203, 212, 214, 218-220, 301, 303, 307-310,
319, 306, 403, 605, 701, 721, 733, T34)

Adopted: December 21, 1872,
Released: December 22, 1972,

Feperal COMMUNICATIONS
CoMMISSION,™
BEN F. WAPLE,
Secretary.

|FR Doc.73-515 Filed 1-9-73;8:46 am|

[sEAL)

(Docket No, 19508]

PART 73—RADIO BROADCAST
SERVICES

FM Broadcast Stations in Certain
Cities in Certain States; Correction

In the Matter of Amendment of
§ 73.202(b), Table of assignments, FM
broadcast stations (Washington, Iowa,
Centerville, Tenn.: Winnsboro, Tex.;
Stanton, Ky.; Gordon, Ga.; Mercersburg,
Pa.; Elkader, Jowa; and Kernville,
Calif.) . Docket No. 19598, RM-1926, RM-
1969, RM~1972, RM-1988, RM-1993, RM~
1986, RM-2009, RM-2010.

The first report and order (FCC 72~
1134), (37 FR 28138) released Decem-
ber 18, 1972, in the above-captioned pro-
ceeding, disposed of all of the petitions
for rule making except RM-2010. The
proceeding is still open, and action re-
mains to be taken with regard to RM-
2010. Through inadvertence, paragraph
5 of the First Report and Order read,
in its entirety, as follows: 5. It is
Jurther ordered, That this proceeding is
terminated."”

Accordingly, the first report and order
is corrected by striking all of paragraph
5.

Released: January 2, 1973.
FepERAL COMMUNICATIONS
COMMISSION,
Ben F. WarLe,
Secretary.

|FR Do¢,73-5616 Filed 1-9-73;8:45 am)

[SEaL)

PART 76—CABLE TELEVISION
SERVICE

Performance Tests; Extension of Time;
Correction

In regard petitions for an extension
of time for initial compliance with
§ 76.601 of the rules,

The memorandum opinfon and order
in the above entitled matter, FCC 72-
1147, released December 18, 1972, and

® Chairman Burch concurring and issuing
a statement, which is filed as part of the
original document, In which Commissioners
Reld and Wiley join; Commissioners Johnson
and H., Rex Lee concwrring In the result;
Commissioner Hooks concurring in the result
and joining In parsgraph 3 of Chalrman
Burch's statement.
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published in the FeperalL REGISTER on
December 22, 1972, 37 FR 28296, 1s cor-
rected to indicate “Adopted: Decem-
ber 13, 1972".

Released: January 2, 1973.

Feoeral COMMUNICATIONS
COMMISSION,
Bex F. WarLe,
Secretary.

[FR Doc.73-517 Filed 1-6-73;8:45 am]

[sEAL)

[Docket No, 18044

PART 81—STATIONS ON LAND IN
THE MARITIME SERVICES AND
ALASKA-PUBLIC FIXED STATIONS

Technical Standards for Computation
of Service Area for Public Coast
I1l-B Stations; Correction

In the matter of amendment of Part
81 of the Commission's rules to provide
technical standards for the computation
of service area for public coast ITI-B
Stations, Docket No. 18944,

In paragraph 27 of the report and
order in the above-entitled matter re-
leased May 31, 1972, FCC 72-448 (37 FR
11328, June 2, 1972) we stated, essen-
tially, that we considered it a responsibil-
ity of an applicant for a public coast
class ITI-B station to submit a map show-
ing the service area contour of the pro-
posed station as a part of the applica-
tion, and that the application should
include supporting data used in deter-
mining the service area contour. In the
appendix attached to that report and
order, however, the words “with support-
ing data" were inadvertently omitted
from the text of § 81.49 that requires ap-
plicants for stations of this class to in-
clude service area contour charts with
applications. These words should be in-
cluded in the rule section so that the
rule will be consistent with our intention
as explained in the report and order.

Accordingly, §8149 is amended to
read as follows:

£ 81.49 Supplemental information for
public coast stations,

Each application for a new public coast
station operating on frequencies in the
band 156-162 MHz shall include as sup-
plementary information & chart, with
supporting data, showing the service
area contour computed in accordance
with Subpart R of this part.

Released : January 2, 1973,
FEpERAL COMMUNICATIONS
COMMISSION,

Bex F. WarLe,
Secretary.

[FR Doc.73-518 Piled 1-0-73;8:45 am]

[sEAL]

PART 83—STATIONS ON SHIPBOARD
IN THE MARITIME SERVICES

Receiving Apparatus and Assignment
of Frequencies; Correction
Order. In the matter of correcting

cross references in Part 83 of the Com-
mission’s rules and regulations.

RULES AND REGULATIONS

1. The report and order in Docket
14375, FCC 62-722 released July 17, 1962,
published at 27 FR 7096, redesignated
§ 8240 as § 8.243, in Part 8 (now Part
83). This change was not reflected in
§ 8.112. Accordingly, the text of §83.112
is corrected to substitute reference to
§ 83,243 in leu of § 83.240.

2. Additionally, the report and order
in Docket 18632, FCC 71-1044, released
October 26, 1871, published at 36 FR
20049, amended § 83.351(a) by deleting
subparagraphs (1) through (5). Section
83,359 is therefore corrected by cross-
referencing § 83.351(a) in lieu of § 83.-
351(a) (B).

3. Authority for these changes is con-
tained in sections 4(1) and 303(r) of the
Communications Act of 1934, as amend-
ed, and in § 0.231(d) of the Commission's
rules and regulations. Since these
changes are editorial to correct over-
sights in previous actions, the prior
notice, procedure, and effective date pro-
visions of the Administrative Procedure
Act, 5 US.C. 553, do not apply.

4. In view of the foregoing, Part 83
is amended as set forth below, effective
January 12, 1972,

(Secs, 4, 303, 48 Stat., as amended, 1066, 1082;
47 U.S.C. 154, 303)

Adopted: December 27, 1972,
Released: December 29, 1972,

FEDERAL COMMUNICATIONS

CoMMISSION,

Joun M. TorBET,
Ezecutive Director.

Part 83, Stations on Shipboard in Mari-
time Services,

1, Section 83.112 is amended to read as
follows:

§83.112 General requirements for re-
ceiving apparatus.

The radio equipment of each ship sta-
tion, or marine-utility station, using
telegraphy or telephony, must be capable
of permitting the reception of the class
or classes of emission on the frequency
or frequencies, normally received for the
service carried on. The technical ar-
rangement of the station apparatus shall
be such that the necessary reception of
emissions, including in particular that
necessary for compliance with the pro-
visions of §§83.181 and 83.243 can be
readily effected prior to the transmis-
sion of any signals or communications by
the ship station on the associated trans-
mitting frequency.

2. The introductory statement of § 83.-
359 Is amended to read as follows:

§ 83.359 Frequencies in the band 156
162 MHz available for assignment.

The frequencies listed in the following
table are avallable for assignment to
stations as indicated. Except as provided
in § 83.351(b) (65), these frequencies are
not authorized for communication with
stations on board aircraft. The limita-

{seaL]

tions applicable to the respective fre-
quencies are set forth in § 83.351(n).

- - - - -

IFR Doec.73-519 Plled 1-9-73;8:45 am|

PART 83-—STATIONS ON SHIPBOARD
IN THE  MARITIME SERVICES

Frequencies Available

Order. In the matter of amendment of
Part 83—to include the frequency 64519
kHz In § 83.351(a).

1. In the appendix to the third report
and order in Docket No. 18271, released
December 22, 1969, FCC 69-1369 (34 FR
20194), the Commission set forth, in
§ 83.354(a) (2), frequencies to be used
for communication with public corre-
spondence stations when the mobile sta-
tion and the coast station transmit alter-
nately on the same radio channel.

2. The frequencies listed in column (4)
of the table of § 83.354(s) (2)" are also
set forth in the table following § 83.351
(a), with the exception of the frequency
64519 kHz, which was inadvertently
omitted.

3. This amendment is editorial in na-
ture, and hence the prior notice, and ef-
fective date provisions of 5 US.C. 553
are not applicable. Authority for the
promulgation of this amendment, is con-
tained in section 4() and 303(r) of
the Communications Act of 1934, as
amended, and § 0.231(d) of the Commis-
sion’s rules.

4. Inviewo!t.heforegoing § 83.351(a)
is amended to include the frequency
6451.9 kHz, which wsas in advertently
January 12, 1973,

(Secs. 4, 303, 48 Stat.. as amended,
1082; 47 U.S.C. 154, 508)

Adopted: December 29, 1972,
Released: January 2, 1973.

FEpERAL COMMUNICATIONS
CoMMISSION,
Jorn M. TORBET,
Executive Director.
In § 83.351, paragraph (a) is amended
to add the frequency 6451.9 kHz, to read
as follows:
£ 83.351 Frequencies available.
(a) . " »

10686,

[seaL]

Carrler
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Proposed Rule Making

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

[7 CFR Ch. IX]
[Docket No. AO-377]

RYEGRASS SEED GROWN IN OREGON

Notice of Hearing on Proposed
Marketing Agreement and Order

Notice is hereby given of a public hear-
ing to be held in the Swept Wing Motel,
Route 1 (Box 207), Santinm Highway,
Albany, OR, beginning January 30, 1973,
with respect to a proposed marketing
agreement and order regulating the han-
dling of ryegrass seed grown in Ore-
gon, Each day’s session of the hearing
will commence at 10 am., local time,
unless the presiding officer otherwise
specifies during the course of the hear-
ing. The hearing is called pursuant to
the Agricultural Marketing Agreement
Act of 1937, as amended (48 Stat. 31, as
amended; 7 U.S.C. 601 et seq.), and in
accordance with the applicable rules of
practice and procedure governing pro-

to formulate marketing agree-
:’li)ents and marketing orders (7 CFR Part

0),

The public hearing is for the purpose
of: (a) Receiving evidence with respect
to the economic and marketing condi-
tions which relate to the proposed mar-
keting agreement and order, hereinafter
set forth, and to any appropriate modi-
fications thereof;

(b) Determining whether the han-
dling of ryegrass seed in the area pro-
posed for regulation is In the current of
Interstate or foreign commerce or di-
rectly burdens, obstructs, or affects in-
terstate or forelgn commerce;

(¢) Determining whether there is a
need for a marketing agreement or or-
der regulating the handling of ryegrass
s2ed in the area; and

(d) Determining whether provisions
fpecified in the proposals or some other
provisions appropriate to the terms of
the Agricultural Marketing Agreement
Act of 1837, as amended, will tend to ef-
{ectuate the declared policy of the Act.

The proposed marketing agreement
ind order, the provisions of which are as
follows, were submitted with a request
for a hearing thereon by the Oregon Rye-
Brass Growers Association, Post Office
Box 765, Albany, OR 97321, and have not
fecelved the approval of the Secretary
of Agriculture (the sections identified
With asterisks (***) apply only to the
Proposed marketing agreement and not
to the proposed order) :

DEFINITIONS

E--nl Acqulrc.

“Acquire” means to purchase ryegrass
{tom, or otherwise handle ryegrass on
of the grower thereof.

§_..2 Act

“Act” means Public Act No. 10, 73d
Congress, as amended, and as reenacted
and amended by the Agricultural Mar-
keting Agreement Act of 1937, as
amended (secs. 1-19, 48 Stat. 31, as
amended; 7 US.C, 601-6874),

§...3 Ryegrass.

“Ryegrass” means seed of annual rye-
grass (Lolilum multifiorum) and peren-
nial ryegrass (Lolium perenne) grown
in the production area.

8§ .4 Committee.

“Committee” means the Ryegrass Ad-
ministrative Committee established pur-
suant to this Part,

§...5 Crop year.

“Crop year"” means the 12 months be-
ginning July 1 of any year through
June 30 of the following year inclusive,

.or such other period as the Committee,

with the approval of the Secretary, may
establish.

§ ...6 Distric:.

“District" means the applicable one of
the following defined subdivisions of the
production area or as such subdivisions
may be redefined pursuant to § —.20.

(a) District 1—Linn County, Oreg.

(b) District 2—Benton and Lane
Counties, Oreg.

(¢) District 3-—All other counties in
Oregon.

§ -..7 CGrower.

“Grower"” is synonymous with “pro-
ducer” and means any person engaged
in a proprietary capacity in the com-
mercial production of ryegrass for
market.

§ -..8 Handle.

“Handle” means to purchase ryegrass
from the grower thereof, or to sell, con-
sign, ship or transport (except as a com-
mon or contract carrier of ryegrass
owned by another person) or acquire
ryegrass, whether or not of own produc-
tion, except that (a) the shipment or
transportation within the production
area of ryegrass by the grower thereof
for cleaning or storage therein shall not
be construed as “handling”, and (b) the
sale, shipment, or transportation of rye-
grass by the grower thereof to a regis-
tered handler shall not be construed as
handling by the grower.

§__..9 Handler.

“Handler” and ‘'registered handler"
means any person who handles ryegrass:
Provided, however, That with respect to
the acquisition of a grower's ryegrass by
a person other than a registered handler,
such grower shall be the first handler of
such ryegrass. “Registered handler”
means any Handler who has been regis-
tered as a handler with the Committee

pursuant to rules and regulations issued
by the Committee.

§ -..10 Part and subpart.

“Part” means the order regulating the
handling of ryegrass grown in the pro-
duction area, and all rules and regula~
tions issued thereunder. The order regu-
lating the handling of ryegrass grown in
the production area shall be a “subpart"
of such part.

§ -..11 Person,

“Person” means any individual, part-
nership, corporation, association, or any
other business unit.

§ -..12 Production area.

“Production area” means the State of
Oregon.

§ ...13 Secretary.

“Secretary” means the Secretary of
Agriculture of the United States, or any
other officer or employee of the U.S, De-
partment of Agriculture to whom au-
thority has heretofore been delegated, or
to whom authority may be hereafter
délegated to act in his stead.

§ - ..14  Quantity.

“Quantity” means the weight of
cleaned ryegrass in pounds.

§ --.15 through .19. Additional defini-

tions as required.
RYEGRASS ADMINISTRATIVE COMMITTEE
§ --.20 Establishment and membership.

(a) There Is hereby established a
Ryegrass Administrative Committee con-
sisting of nine members, each of whom
shall have an alternate. The term “mem-
ber” throughout this subpart, unless
otherwise specified, shall refer to both
the member and his alternate. Seven of
the members shall be growers or officers
or employees of growers, who are not also
handlers. Of the grower members, four
shall be producers of ryegrass in District
1, two in District 2, and one in District
3. Two of the members shall be handlers
or officers or employees of handlers who
shall be elected from the production area
at large. A producer who is also a handler
may serve as a handler member only.

(b) The Committee, with the approval
of the Secretary, may redefine the Dis-
tricts into which the production area is
divided, and reapportion the representa-
tion of any District on the Committee:
Provided, That any such changes shall
reflect, insofar as practicable, shifts in
Ryegrass production within the Districts
and the production area.

§ --.21 Eligibility.

Each grower member of the Commit-
tee shall be, at the time of his selection
and during his term of office, a grower
or an officer or employee of & grower in
the District for which selected. Each
handler member of the Committee shall
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be, at the time of his selection and dur-
ing his term of office, & handler or an
officer or employee of a handler.

§ ...22 Nominations.

(a) General. Separate nominations
shall be made for each member position
listed in § . _.20. Except as otherwise pro-
vided for obtaining initial nominations,
nominations shall be certified by the
Committee and submitted to the Secre-
tary by June 1 of each crop year, together
with information deemed by the Com-
mittee to be pertinent or requested by
the Secretary. If nominations for any
member are not submitted in the spec-
ified manner by such date, the Secretary
may select the member for that position
without nomination.

(b) Grower members, The Committee
shall conduct nominations for grower
members in each District through meet-
ings or on the basls of ballots to be
mailed by the Commitice to all growers
of record. Only growers eligible to serve
on the Committee from the District in
which the nominations are to be held
shall be eligible to vote and each such
grower shall have one vote for each
grower member position to be filed, If &
grower is also a handler, such grower
may vote either as a grower or as a
handler, but not both. No grower shall
participate in the election of nominees
in more than one District regardless of
the number of Districts in which such
person is a grower. A multidistrict grower
may elect the district in which he votes.

(¢) Handler nominations. The Com-
mittee shall conduct nominations for
handler members through meetings or
on the basis of ballots to be mafled by
the Committee to all handlers who have
registered with the Committee. Each
handler shall have one vote for each
handler member position to be filled.

(@) Initial nominations. For the pur-
pose of obtaining the initial nomina-
tions, the Secretary shall perform the
functions of the Committee as soon as
practicable after the effective date of
this part.

§ ...23 Selection.

(a) Selection. Members shall be se-
lected by the Secretary from nominees
submitted by the Committee or from
among other eligible persons on the
basis of the representation provided for
in §—20. :

(b) Term of office. The terms of office
of the initial members of the Commit-
tee shall be established by the Secretary
so that the term of office for two grower
members and one handler member shall
be the Initial crop year, the term of
office for two grower members and one
handler member shall be the Initial crop
year plus the succeeding crop year, and
the term of office for three grower mem-
bers shall be the initial crop year plus
the two succeeding crop years. Succes-
sor members of the Committee shall
serve for terms of 3 crop years, except
for shorter terms occasioned by the
death, removal, resignation, or disquali-
fication of any member, and subject to

PROPOSED RULE MAKING

any such disqualification each member
shall serve until his successor is selected
and has qualified.

§ - 24 Accepiance.

Each person selected by the Secre-
tary as a member shall qualify by filing
a written acceptance with the Secretary
as so00n as practicable after being noti-
fled of his selection.

§ ...25 Vacancy.

To fill any vacancy occasioned by the
death, removal, resignation, or disquall-
fication of any member of the Commit-
tee, or in the event of the fallure of any
person selected as a member to qualify,
a successor for the unexpired term or
the term shall be nominated and selected
in the manner provided in §§—22 and
—.23, so far as applicable, unless a se-
lection is deemed unnecessary by the
Secretary,

§ ...26 Alternates.

(a) An alternate for a member of the
Committee shall act in the place and
stead of such member during his ab-
sence, and in the event of the mem-
ber's removal, resignation, disqualifica-
tion, or death until a successor for such
member’s unexpired ferm has been se-
lected and has qualified.

(b) If both a member and his alter-
nate are unable to attend a Committee
meeting, the Committee may designate
any other alternate from the same group
(grower or handler) to serve in the
member’s place if such alternate is not
serving in the place of another member,

§ --27 Procedure.

(a) Six members (including alternates
acting as members) of the Committee
shall constitute a quorum at an assem-
bled meeting of the Committee and any
action of the Committee at such meet~
ing shall require the concurring vote of
at least five members (including alter-
nates acting as members), At any as-
sembled meeting, all votes shall be cast
in person.

(b) The Committee may provide for
voting by mall, telephone, telegraph, or
other means of communication upon
due notice to all members and any prop-
osition to be so voted upon first shall
be explained accurately, fully, and iden-
tically. Any such vote other than by
mall, telegraph, or other written means
of communication shall be promptly
confirmed by the member in writing or
by telepgraph. Seven concurring votes
shall be required for approval of a Com-
mittee action so voted upon.

(¢) Members and alternate members
of the Committee shall serve without
compensation, but shall be allowed such
reasonable expenses as approved by the
Committee in attending to authorized
Committee business.

§...28 Powers.

The Committee shall have the follow-
ing powers:

(a) To administer the provisions of
this part in accordance with its terms;

(b) To make rules and regulations to
effectuate the terms and provisions of
this part; -

(¢) To recelve, investigate, and report
to the Secretary complaints of violations
of this part; and

(d) To recommend to the Secretary
amendments to this part.

£ _..29 Daties.

The Commitiee shall have among
others the following duties:

(8) To select from among Its members
such officers and adopt such rules or by-
laws for the conduct of its meetings as it
deems necessary;

(b) To hire employees, appoint such
subcommittees and advisory commitiees
as it may deem necessary, and to deter-
mine the compensation and to define the
duties of each;

(¢) To keep minutes, books, and rec-
ords which will reflect all of the acts and
transactions of the Committee and which
shall be subject to examination at any
time by the Secretary;

(d) To submit to the Secretary as socn
as practicable after the beginning of
each crop year a budget for such period,
including & report in explanation of the
items appearing therein, and a recom-
mendation as to the rate of assessment
for such period;

(¢) To prepare quarterly statements
of the financial operations of the Com-
mittee and to make copies of each such
statément available to growers and han-
dlers for examination at the office of the
Committee and to send two coples to the
Secretary;

(f) To cause the books of the Commit-
tee to be audited by a competent ac-
countant at least once each crop year
and at such other times as the Commit-
tee may deem necessary or as the Secre-
tary may request, to submit two coples of
each such audit report to the Secretary,
and to make available a copy which does
not contain confidential data for inspec-
tion at the office of the Committee by
growers and handlers;

(g) To act as intermediary between
the Secretary and any grower or handler;

(h) To investigate and assemble data
on the growing, handling, and marketing
conditions with respect to Ryegrass;

() To submit to the Secretary such
available information as he may request
or the Committee may deem desirable
and pertinent;

(i) To notify growers and handlers of
all meetings of the Commitiee to con-
sider recommendations for regulation:
and of all regulatory actions taken al-
fecting growers and handlers;

(k) To give the Secretary the same
notice of meetings of the Committee and
of meetings of its subcommitiees as is
given to the applicable membership; and

(1) To investigate compliance and (0
use means available to the Committee to
prevent violations of the provisions of
this part.

RESEARCH AND DEVELOPMENT
§ ...30 Research and development.

The Committee, with the approval of
the Secretary, may establish or provide
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for the establishment of production re-
search, marketing research, and devel-
opment projects designed to assist, im-
prove, or promote the marketing, distri-
pution, and utilization or efficient pro-
duction of ryegrass. The expense of such
projects shall be paid from funds col-
lected pursuant to §—.56.

MafReTING POLICY

§ __.35 Marketing policy.

Prior to and as far in advance of each
ensuing crop year as it finds feasible,
but in any event not prior to the preced-
ing September 1, the Committee shall
submit to the Secretary a report setting
forth the marketing policy it deems de-
sirable for such crop year. Such market-
ing policy shall set forth the Commit-
tee's evaluation of the varlous factors
of supply and demand that will affect
the marketing of ryegrass (separately
for annual and perennial ryegrass) dur-
ing the crop year, including:

(a) Carryin: The estimated quantity
of ryegrass in all hands (growers, han-
dlers, brokers, and wholesalers) at the
beginning (July 1) of the crop year;

(b) Production: The estimated rye-
grass production during the crop yvear;

(¢) Trade demand: The prospective
domestic and export trade demand, tak-
ing into consideration prospective im-

ports;

(d) Carryout: The quantity to be in
all hands at the end of the crop year;

(e) Market prices for ryegrass; and

(1) Other relevant factors.
On the basls of its evaluation of these
factors, the Committee shall recommend
to the Secretary the total quantity of
ryegrass (hereinafter referred to as the
“Total Desirable Quantity”) (separately
for annual and perennial) that should
be allotted for handling during the crop
vear. If, in the event of subsequent
changes in the supply and demand fac-
the Committee deems it advisable
the total desirable quantity be in-
for such crop year, it shall pre-
pare a new or revised marketing policy
and submit a report thereon to the Sec-
retary together with its recommenda-
tlons as to

E

letins, newspapers, or other ropria-
ate media. e

Vorume REGULATION
§-..36 Total desirable quantity.

Whenever the Secretary finds, on the
basis of the Committee's recommenda-
tion or other available information, that
establishing, Himiting, or increasing the
quantity of ryegrass (annual or peren-
nial) avaflable for handling during a
crop year, would tend to effectuate the
declared policy of the Act, he shall estab-
lish the total desirable quantity for such
crop year, which all handlers may ac-
quire in the crop year. The Committee
shall equitably apportion such quantity

PROPOSED RULE MAKING

among producers by establishing alloca~
tion bases and allotments as provided in
§§ —.41 and —.42.

& __.41 Grower allocation bases.

(a) Upon request of the Committee,
each producer desiring an allocation base
for ryegrass (annual or perennial or
both) shall register with the Committee
and furnish to it on forms prescribed
by the Committee, & report of the num-
ber of pounds of such ryegrass produced
by him and sold by him, or on his behalf,
during each of the crop years 1969
through 1972, broken down by annual
and perennial ryegrass, and names of
handlers to whom sales were made as
may be required by the Committee and
approved by the Secretary.

(b) For the crop year which begins in
1973 a separate allocation base shall be
established by the Committee for each
registered producer for each of the two
kinds—annual and perennial—in accord-
ance with: (1) The average crop year
pounds of ryegrass, of the particular
kinds produced and sold by him, or on his
behalf, during the four crop years 1969
through 1972 if such production and sales
covered such four crop years; (2) the
average crop year pounds of ryegrass of
a particular kind produced and sold by
him, or on his behalf, during any three
of the crop years 1969 through 1972 if
such production and sales covered only
three of such crop years; (3) the aver-
age crop year pounds of ryegrass of &
particular kind produced and sold by
him or on his behalf, during any two of
the crop years 1969 through 1972 if such
production and sales covered only two
of such crop years; (4) the crop year
pounds of ryegrass of a particular kind
produced and sold by him, or on his be-
half, during any one of the crop years
1969 through 1972 if such production and
sales covered only one of such crop years.

(¢c) For each crop year subsequent to
the crop year 1973, each allocation base
shall be recomputed by the Committee to
recognize trend in sales volume of in-
dividual operations. This shall be accom-
plished by recalculating for each crop
year all allocation bases according to the
aoplicable one of the following proce-
dures: (1) The allocation bases computed
on a four-crop year basis shall be ad-
justed by: (1) Adding the producer’s pre-
ceding crop year’s sales of ryegrass of the
particular kind to his four-crop year's
total sales of such ryegrass used in com-
puting his existing allocation base; (ii)
subtracting the smallest quantity of
sales for a crop year recorded as the sales
of such ryegrass during such four-crop
years; (iil) recalculating a new four-crop
year simple average which shall be the
new allocation base, (2) Allocation bases
computed on a less than four-crop year
basis shall be adjusted by adding the pro-
ducer’s preceding crop year’s sales of rye-
grass of the particular kind to the total
number of pounds used in computing his
preceding allocation base and dividing by
the number of years of sales of such rye-
grass.

(d) The Committee may provide for
adjustment of a grower’s allocation base
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upon a showing that such grower's sales
in the base period, as provided In §§ —.41
(b) and —.41(¢c), were not representa-
tive due to conditions such as: adverse
weather, insects disease, and fire.

(e) A condition for the continuing
validity of an allocation base is produc~
tion and sale of rvegrass thereunder. If
no bona fide effort is made, or has been
made in reference to the original alloca-
tion base, to produce and sell ryegrass
thereunder during any 3 consecutive
crop years, such allocation base shall be
declared invalid due to lack of use and
canceled at the end of such third con-
secutive year of nonproduction and sale.

(f) The Committee shall, for the crop
year 1974 and each subsequent yesar, rec-
ommend to the Secretary an adjustment
in allocation bases which will reflect (1)
increase in usage of ryegrass; (2) de-
gires of new producers to gain entry, and
producers with existing allocation bases
to expand, as evidenced by application
for allocation bases or increased alloca-
tion bases; and (3) any additional factors
which bear on industry adjustments to
new and changing conditions.

(g) (1) Notwithstanding the foregoing
provisions of paragraph () of this sec-
tion any increase in the quantity of
ryegrass provided for by all allocation
bases covered by this part shall be no
more than 5 percent of the total alloca~
tion bases encompassed by this part
during the previous crop year.

(2) Any person may apply, under rules
and procedures to be established by the
Committee with the approval of the Sec-
retary, either for a new allocation base
or for an increase in an existing alloca-
cation base. Such applications may be
submitted each crop year, but must be
filed with the Committee not later than
January 1 of a crop year in order to be
considered for an award for a new alloca-
tion base or the adjustment of an exist-
ing allocation base to take effect the
following crop year.

(h) The Committee recommendations,
with justifications, supporting data, and
a listing and summary of all applications
for new or adjusted allocation bases,
shall be submitted to the Secretary no
later than March 1 of each crop year.

(1) Not more than 60 days after receipt
of the Committee recommendations, the
Secretary shall either approve said rec-
ommendations or make whatever altera-
tions therein that he deems necessary in
the public interest. In the event no such
recommendations or listing of applica-
tions are received, the Secretary may
fssue adjustments in allocation bases
each crop year., The decision of the Sec-
retary shall be final; and he shall com-
municate his decision and the reasons
therefor to the Committee in writing.

(2) Within 30 days after receipt of the
Secretary’s decision, the Committee shall
notify each applicant of the Secretary’s
decision and of their allocation bases for
the following crop year.

(i) The Committee shall, with the ap-
proval of the Secretary, establish rules,
guides, bases, or standards to be used
in determining allocation base awards or
adjustments that are to be recommended
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to the Secretary taking into account,
among other things, the minimum eco-
nomic enterprise requirements for rye-
grass production.

(J) Each allocation base shall be for
ryegrass of a particular kind (annual or
perennial),

(k) Growers' allocation bases may be
transferred to other growers as author-
ized by regulations recommended by the
Committee and approved by the Secre-
tary.

(1) The Committee shall check and
determine the accuracy of the informa-
tion submitted pursuant to this section
and is authorized to make a thorough
investigation of any application. When-
ever the Committee finds an error,
omission, or inaccuracy in any such ap-
plication, it shall correct the same and
shall give the grower who submitted the
application a reasonable opportunity to
discuss with the Committee the factors
considered in making the correction. In
the event the error, omission, or inac-
curacy requires correction of an alloca-
tion base, the applicable allotment com-
puted for the grower pursuant to § ._.42
shall be on the basis of the corrected
allocation base. All allocation base ap-
plicetions, allocation bases assigned, and
adjustments therein, shall be subject to
review by the Secretary.

§ __.42 CGrower allotments.

(a) Prior to the beginning of each
crop year but no later than March 15,
the Committee shall apportion to each
grower who has an allocation base for
ryegrass of a particular kind an allot-
ment of ryegrass of such kind which
handlers may acquire from each grower
during the crop year. Each such allot-
ment shall be computed by dividing the
total desirable quantity of ryegrass of
such kind established pursuant to § ...36
by the sum of the allocation bases of
ryegrass of such kind for all producers
and multiplying such grower’s allocation
base by the resulting percentage. The
result shall be the grower’s allotment of
ryegrass of such kind. Except as other-
wise provided, no handler may acquire
any quantity of ryegrass of a particular
kind (including ryegrass of such kind
of own production) which would result
in all handlers having acquired a greater
quantity of such ryegrass with respect
to such grower than the applicable allot«
ment computed for such grower. Each
allotment shall be expressed In pounds
of cleaned ryegrass.

(b) The Committee with the approval
of the Secretary may establish by regu-
lation such means of certification or
identification with respect to allotments
of producers as may be required to ef-
fectuate the purposes of any regulation
issued under this part.

(¢) Growers allotments shall be non-
transferable except in conjunction with
the transfer of an allocation base. -

§ __.43 Ryegrass harvested prior 1o of-
fective date of this part.

Any person in the possession of rye-

grass harvested prior to the effective date
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of this part or such date as the Com-
mittee may determine, but not more than
90 days following the effective date of
this part, shall be entitled, upon appli-
cation to the Committee to have such
ryegrass so designated, and upon so
doing, the ryegrass may be certified for
handling without regard to any allot-
ment: Provided, That the amount cer-
tified for handling under this paragraph
in any one crop year may be limited
by the Committee to not less than 25
percent of the total amount originally
50 designated.

§ ...44 Foundation and registered rye-
grass sced.

The handling of foundation and reg-
istered ryegrass seed shall be subject to
this part.

INSPECTION AND IDENTIFICATION

§ -..46  Quality regulation.
Subject to §§ —40 and —.41 all rye-

grass seed shall meet regulations of Fed- .

eral and State seed acts prior to sale, The
Committee with the approval of the Sec~
retary, may establish requirements which
will prohibit the handling of seed con-
taining viable quack grass, wild garlic,
wild onion seed, or any other undesirable
seed. The Committee shall notify grow-
ers at least 2 crop years in advance be-
fore any quality regulation requiring
change in production practices shall be-
come effective. No ryegrass shall be han-
dled unless it meets the quality standards
established under this part. The Com-
mittee shall have authority to regulate
the size of a lot certificated by one cer-
tificate in order to control quality.

§ A7 Identification.

All ryegrass purchased from growers
by all handlers must be identified as
eligible seed under rules prescribed by
the Committee. Adequate records shall
be maintained by each designated han-
dler of all transactions involving ryegrass

EXPENSES AND ASSESSMENTS
§ --.55 Expenses.

The Committee is authorized to Incur
such expenses as the Secretary finds are
reasonable and likely to be incurred by
the Committee for its maintenance and
functioning and to enable it to exercise
its powers and perform its duties in
accordance with the provisions hereof.
The funds to cover such expenses shall
be paid to the Committee by handlers in
the manner prescribed In § —.56.

& __.56 Asscssments.

(a) As his pro rata share of the ex-
penses which the Secretary finds are rea-
sonable and likely to be incurred by the
Committee during a crop year, each
handler shall pay to the Committee, upon
demand, assessments on all ryegrass he
handles as the first handler thereof, dur-
ing such period. The payment of assess-
ments for the maintenance and func-
tioning of the Committee may be required
under this part throughout the period
it is in effect irrespective of whether par-

ticular provisions thereof are suspended
or become inoperative,

(b) The Secretary shall fix the uni-
form rate of assessment fo be pald by
each handler during & crop year in an
amount designed to secure sufficlent
funds to cover the expenses which may
be incurred during such period and to
accumulate and maintaing reserve fund
not to exceed 1 crop year's expenses:
Provided, That such rate of assessment,
including any increase thereof, shall not
exceed 5 cents per 100 pounds of cleaned
ryegrass handled. At any time during or
after the crop year, the Secretary, upon
recommendation of the Committee, may
increase the rate of assessment In order
to secure sufficient funds to cover any
later finding by the Secretary relative
to the expenses which may be incurred.
Such increase shall be applied to all
ryegrass handled during the applicable
crop year, In order to provide funds for
the administration of the provisions of
this part during the first part of a crop
year before sufficient operating income
is available from assessments, the Com-
mittee may accept the payment of as-
sessments in advance, and may also bor-
row money for such purposes.

§ ...57 Accounting.

(a) If, at the end of & crop year, the
assessments collected are In excess of
expenses incurred, the Committee with
the approval of the Secretary, may
carry over such excess into subsequent
crop years as a reserve: Provided, That
funds already in the reserve do not ex-
ceed approximately 1 crop year's ex-
penses, Such reserve funds may be used:
(1) To cover any expenses authorized by
this part and (2) to cover necessary ex-
penses of liquidation in the event of
termination of this part. If any such
excess is not retained in a reserve, it
shall be refunded proportionately to the
handlers from whom assessments were
collected. Upon termination of this part,
any funds not required to defray the
necessary expenses of liquidation shall
be disposed of in such manner as the
Secretary may determine to be appropri-
ate: Provided, That to the extent prac-
tical such funds shall be returned pro
rata to the handlers from whom such
funds were collected.

(b) All funds recelved by the Com-
mittee pursuant to the provisions of this
part shall be used solely for the purpose
specified in this part and shall be ac-
counted for in the manner provided in
this part. The Secretary may at any
time require the Committee and its mem-
bers to account for all receipts and
disbursements.

Reponrts AND RECORDS
§ ...60 Reports.

(a) Inmventory. Each handler shall file
with the Committee a certified report,
showing such information as the Com-
mittee may specify with respect to any
ryegrass held by him on such dates as
the Committee may designate.

(b) Receipts. Each handler shall,
upon request of the Committee, file with
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the Committee a certified report show-
ing for each lot of ryegrass received or
handled, the identifying marks, variety,
weight, place of production, and the
grower's name and address on such
date(s) as the Committee may designate.

() Other reports. Upon the request of
the Committee, with the approval of the
Secretary, each handler shall furnish to
the Committee such other information
as may be necessary to enable it to exer-
cise its powers and perform the duties
under this part.

§ _..61 Records.

Each handler shall maintain such
records pertaining to all ryegrass ac-
quired from, or handled on behalf of all
producers as will substantiate the re-
quired reports and such others as may
be prescribed by the Committee. All such
records shall be maintained for not less
than 3 years after the termination of the
crop year to which such records relate.

§ .62 Verification of and
records.

For the purpose of assuring compliance
with record keeping requirements and
verifying reports filed by handlers, the
Secretary and the Committee, through its
duly authorized employees, shall have
access to any premises where applicable
records are maintained, where ryegrass
is received or held, and at any time dur-
ing reasonable hours, shall be permitted
to inspect such handler premises, and
any and all records of such handlers
with respect to matters within the pur-
view of this part.

§ =63 Confidential information.

All reports and records furnished or
submitted by growers and handlers to or
obtained by the employees of the Com-
mittee, which contain data or informa-
tion constituting a trade secret or dis-
closing the trade position, financial con-
dition, or business operation of the par-
ticular grower or handler from whom
received, shall be treated as confidential
and the reports and all information ob-
tained from records shall at all times be
kept in the custody and under control of
one or more employees of the Commit-
tee who shall discloge such Information
to no person other than the Secretary.

MISCELLANEOUS PROVISIONS
§ ...70 Compliance.

Except as provided in this subpart:

(a) No handler may handle ryegrass,
the handling of which has been pro-
hibited under the provisions of this sub-
part, and no handler shall handle rye-
grass except in conformity with the pro-
visions of this subpart.

(b) No handler may purchase from or
otherwise handle on behalf of a grower
any amount of ryegrass that, together
with all other marketings of such grower
during the crop year, would exceed the
apportioned allotment of such grower.

§ --.71 Right of the Secretary.
The members of the Committee (in+
cluding successors, and alternates), and

reports
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any agent or employee appointed or em-
ployed by Committee, shall be subject
on just cause to removal or suspension
at any time by the Secretary. Each and
every order, regulation, decision, deter-
mination or other act of said Committee
shall be subject to the continuing right
of the Secretary to disapprove of the
same at any time. Upon such disapproval
the disapproved action of the said Com-
mittee shall be deemed null and void,
except as to acts done in reliance thereon
or in compliance therewith prior to such
disapproval by the Secretary.

§ ...72 Effective time.

The provisions of this subpart shall be-
come effective at such time as the Secre-
tary may declare and shall continue in
force until terminated in one of the ways
specified in § —.73.

§ --.73  Termination or suspension.

(a) The Secretary may terminate or
suspend the operation of any or all of the
provisions of this part whenever he finds
that such provisions do not tend to ef-
fectuate the declared policy of the Act.

(b) The Secretary shall terminate the
provisions of this part at the end of any
crop year whenever he finds that such
termination is favored by & majority of
producers who, during the preceding crop
yvear, have been engaged in the produc-
tion for market of ryegrass seed within
the production area: Provided, That such
majority has, during such period held
allotments for more than 50 percent of
the volume of all allotments of such rye-
grass in the production area; but such
termination shall be effective only if an-
nounced at least 30 days prior to the end
of the then crop year.

(¢) The provisions of this part shall,
in any event, terminate whenever the
provisions of the Act authorizing them
cease to be in effect.

§ ...74 Proceedings after termination.

(a) Upon the termination of the pro-
visions of this part, the members of the
Committee then functioning shall con-
tinue as joint trustees, for the purpose of
liquidating their affairs and of all the
funds and property then in the possession
of or under their control,

and deliver all property on han
gether with all books and records

RP
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§...75 Effect of termination or amend-

menlt.

Unless otherwise expressly provided by
the Secretary, the termination of this
subpart or any regulation issued pursu-
ant to this subpart or the issuance of
any amendments to either thereof, shall
not (a) affect or waive any right, duty,
obligation, or liability which shall have
arisen or which may thereafter arise
in connection with any provision of this
subpart or any regulation issued under
this subpart, or (b) release or extinguish
any violation of this subpart or of any
regulation issued under this subpart or
(¢) affect or impair any rights or reme-
dies of the Secretary or of any other per-
son with respect to any such violation.

§ - .76 Duration of immunities.

The benefits, privileges, and immuni-
ties conferred upon any person by virtue
of this subpart shall cease upon termina-
tion of this subpart, except with respect
to acts done under and during the exist-
ence of this subpart.

8 .77 Agents,

The Secretary may, by designation in
writing, name any person including any
officer or employee of the Government,
or name any agency in the U.S. Depart-
ment of Agriculture, to act as his agent
or representative in connection with any
of the provisions of this subpart.

§ __.78 Derogation.

Nothing contained in this subpart is, or
shall be construed to be, in derogation
or in medification of the rights of the
Secretary or of the United States to exer-
cise any powers granted by the Act or
otherwise, or in accordance with such
powers, to act in the premises when-
ever such action is deemed advisable.

§ -=<79 Personal linbility.
No member or alternate of the Com-

mittee nor any employee or agent thereof,
may be held personally responsible,
either individually or jointly with others,
in any way whatsoever, to any handler
or to any other person for errors in judg-
ment, mistakes, or other acts, either of
commission or omission, as such mem-
ber, alternate, employee, or agent except
for acts of dishonesty. i
§ --.80 Sepurability.

If any provision of this subpart is de-
clared invalid, or the applicability thereof
to any person, circumstances, or thing is
held invalid, the validity of the re-
mainder of this subpart, or the applica-
bility thereof to any other person, cir-
cumstance, or thing shall not be affected
thereby.

§ --.81 Counterparts.

This agreement may be executed in
multiple counterparts and when one
counterpart is signed by the Secretary,
all such counterparts shall constitute,
when taken together, one and the same
instrument as if all signatures were con-
tained in one original,***
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§ __.82 Additional parties.

After the effective date hereof, any
handler who has not previously exeeuted
this agreement may become a party
hereto if a counterpart hereof Is &x-

puted by him and dellivered to the Secre-
. ary. This agreement shall take effect as
o such new contracting party at the time
such counterpart is delivered to the
Gecretary, and the benefits, privileges,
snd immunities conferred by this agree-
ment shall then be effectlve as to such
new contracting party.***

2 .83 Order with marketing agree-
ment.

Each signatory handler favors and ap-
proves the issuance of an order by the
Secretary regulating the handling of
ryegrass in the same manner as is pro-
vided for in this agreement; and each
signatory handler hereby requests the
Secretary to issue, pursuant to the Act
such an order.***

Copies of this notice may be procured
from the Hearing Clerk, Room 112, Ad-
ministration Building, U.S. Department
of Agriculture, Washington, D.C, 20250;
or James W, Coddington, Grain Divison,
USDA, AMS, 6525 Belcrest Road, Hyatts-
ville, MD 20782.

Signed at Washington, D.C. on Janu-
ary 5, 1973.
Jonaw C. BLuM,
Deputy Administrator,
Regulatory Programs.
[FR Doc.73-514 Filed 1-0-73;8:45 am]

[ 7 CFR Parts 1032, 1050, 1062, 1064,
10651
[Docket No, AO-313-A23, etc.]
MILK IN SOUTHERN ILLINOIS AND
CERTAIN OTHER MARKETING AREAS

Decision on Proposed Amendments to
Marketing Agreements and to Orders

Docket No.

7OFR Markoting nrea
Part
1632 Southern Tilinols........ AO-313-A23,
1050 Contral Illinols.......... AO-3538-A12
1062 St. Loals-Ozarks. ....... AO-10-A45,
1004 Greater Kanans City.... AO-23-Ad4,
1085 Nebmaka-Western Jown. AO-86-A28.

A public hearing was held upon pro-
posed amendments to the marketing
agreements and the orders regulating the
handling of milk {n the aforesaid mar-
keting areas. The hearing was held pur-
suant to the provisions of the Agricul-
tural Marketing Agreement Act of 1937,
as amended (7 U.S.C. 601 et seq.), and
the applicable rules of practice (7 CFR
Part 900), at Bridgeton, Mo., on Octo-
per 18, 1972, pursuant to notice thereof
fssued on October 3, 1972 (37 FR 21171).

Upon the basis of the evidence intro-
duced at the hearing and the record
thereof, the Deputy Administrator, Reg-
ulatory Programs, on December 1, 1972
(37 FR 25940), filed with the Hearing

+s*Applicable only to the proposed mar-
keting sgreement,

PROPOSED RULE MAKING

Clerk, U.S, Department of Agriculture,
his recommended decision containing
notice of the opportunity to file written
exceptions thereto.

The material issues, findings and con-
clusions, rulings and general findings of
the recommended decision are hereby
approved and adopted and are set forth
in full herein,

The material issues on the record of
the hearing relate to:

1. Adoption of an advertising and pro-
motion program as authorized under
Public Law 91-670; and

2. The specific terms and provisions
necessary to implement such program in
the aforesaid marketing areas.

FINDINGS AND CONCLUSIONS

The following findings and conclusions
on the material issues are based on evi-
dence presented at the hearing and the
record thereof.

1. Adoption of an advertising and pro-
motion program. The respective orders
should be amended to provide for an ad-
vertising and promotion program to be
administered in each case by an agency
organized by producers and producers’
cooperative associations and financed by
producer moneys deducted from pool

roceeds

P! N

The amendments to the Agricultural
Marketing Agreement Act under Public
Law 91-870 provide that a Federal milk
order may, with the approval of produc-
ers on the market, include provisions
for establishing or providing for the es-
tablishment of research and development
projects, advertising (excluding brand
advertising), sales promotion, educa-
tional and other programs, designed to
improve or promote the domestic mar-
keting and consumption of milk and its
products (hereinafter referred to in this
part as the “advertising and promotion
program” or “the program”).

The hearing on the matter here under
consideration was requested by seven
dairy cooperatives representing a major-
ity of producers in the respective mar-
kets. These associations are the Asso-
ciated Milk Producers, Inc., (AMPI),
Champaign County Milk Producers As-
sociation, Mid-America Dalrymen, Inc,
Mid-West Dairymen's Co., Mississippl
Valley Milk Producers Assoclation,
Prairie Farms Dairy, Inc,, and Wisconsin
Dairies Cooperative.

Under the proposal supported at the
hearing and as herein adopted, the ad-
vertising and promotion program under
each respective order will be funded
through & 5-cent per hundredweight as-
sessment each month on producer milk
pooled during such month. Such moneys

will be deducted from the aggregate value,

of producer milk in computing the uni-
form price. Except for certain reserves
withheld by the market administrator
to cover refunds and administrative
costs, the money will be turned over to
and administered by an agency orga-
nized by producers and producers’ coop-
erative assoclations under such order.
The agency will be responsible for the
development and implementation of pro-
grams and projects approved by the Sec-
retary and designed to carry out the pur-

poses of the act as prescribed in the
attached amending orders.

Any producer not desiring to partici-
pate in the program, upon proper appli-
cation, will be eligible for refund of the
assessments made against his propor-
tionate share of total producer market-
ings of milk, such refunds to be made
by the market administrator on a quar-
terly basis. The program as adopted also
provides for suitable adjustments to pro-
ducers assessed under mandatory pro-
grams of the same nature under author-
ity of any State law.

It is proponents' contention that there
must be a sound and comprehensive pro-
gram of promotion, education and re-
search in the use of milk and dairy prod-
ucts if producers in the five markets are
to compete with other beverage products,
substitutes, and alternative foods com-
peting for the consumer’s nutritional
dollar. Sellers of competing food prod-
ucts, they stated, engage in intensive
advertising and promotional plans as a
means of stimulating the sales of their
products. Proponents suggested the need,
therefore, that dairy farmers (members
and nonmembers) Join together In
strong support of an advertising and
promotion program as provided for un-
der Public Law 91-870 if they are to hope
for a continuing healthy and growing
market in the future.

Proponents pointed to the long term
decline in consumption of milk and milk
products as well as In its share of the
food dollar. The per capita civilian
domestic consumption of milk solids in
dairy products has declined about 9
percent from 1960 to 1971 Consumer ex-
penditures for dairy products as a per-
centage of all food expenditures dropped
from 17.3 percent in 1960 to 14.3 percent
in 1971,

In contrast to the declining trend in
milk and dairy product consumption as a
whole, proponents testified that in the
case of cheese in its various forms there
have been extensive promotional activi-
ties and that per capita consumption has
increased. For instance, per capita con-
sumption of American cheese increased
from 5.4 pounds in 1060 to 7.4 pounds in
1971.

Proponents further testified that there
is substantial support in these markets
for the proposed programs, as evidenced
both by the proportion of total producers
represented by proponent cooperatives
and the extent of support now being
given by cooperatives to various advertis-
ing and promotional programs. Propo-
nents favor the programs here proposed,
claiming that a single Agency for each
market can maximize effectiveness in the
use of funds for promotion of milk and
milk products and that more equitable
participation by producer members and
nonmembers alike will resylt.

Currently, proponents represent more
than three-fourths of the producers on
each of the St. Louis-Ozarks, Greater

10ffiolal notloe is taken of data In the
“Dalry Situation”, May 1072 published Dy
Economic Research Service, US. Department
of Agrioulture.
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Kansas City and Nebraska-Western Iowa
markets. In the Southern Illinols market,
more than 80 percent of producers on
the market are members of the several
proponent cooperatives, and in Central
Nlinois about two-thirds.

At the present time, most dairy farm-
ers pooled under each of the five markets
are currently contributing toward
various advertising, research, educa~
tional, and promotion programs, but in
varying degrees. The proceeds from these
contributions are turned over to such
organizations as the local Dairy Coun-
cils, State American Dairy Associations,
the Midland United Dairy Industry As-
sociation and the United Dairy Industry
Association in Chicago.

Proponents testified that producers in
each of the five markets presently sup-
port the promotion of milk and dairy
products as follows:

St. Louis-Ozarks. About 95 percent of
the producers are contributing at the
rate of 5% cents per hundredweight.

Southern Illinois, Most producers con-
tribute 5% cents per hundredweight of
their milk marketings.

Greater Kansas City. Producer-mem-
bers of a proponent cooperative (about
80 percent of the market) contribute 5
cents per hundredweight., Members of
another cooperative contribute 3 cents
per hundredwelght.

Nebraska-Western Iowa. Producer
members of a proponent cooperative
{about 80 percent of the market) eon-
tribute 5%: cents per hundredweight.
Producer-members of another coopera-
tive contribute 2-cents per hundred-
weight.

The foregoing data suggest that for

and promotional programs as
here proposed, there is reasonable expec-
tation of support by a large majority of
producers in each of the five markets,
There was no testimony on the record
in opposition to the adoption of the pro-
posed programs. In these circumstances,
it is concluded that a program essentially
as proposed by the cooperatives should be
adopted in each market. Specific modifi-
cations are necessary, however, as dis-
cussed below.

2. Terms and provisions, The proposed
rate of 5 cents per hundredweight on
produccr milk suggested by proponents is
& reasonable assessment on the market-
ings of producers under the respective
orders and is adopted. Based on the vol-
ume of milk marketed in 1871 under
these orders, an assessment rate of 5
cents per hundredwelght on producer
milk will provide a potential of approxi-
mately $2.4 million annually.

The enabling legislation specifically
provides that the promotion funds de-
ducted from producer proceeds “shall be
paid to an agency organized by milk pro-
ducers and producers’ cooperative as-
sociations in such form and with such
methods of operation as shall be speci-
fied in the order.”

A definition of “Agency” therefore is
incorporated in each order to identify
the administrative body organized by
producers and producers’ cooperatives
that will be authorized to expend the
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funds for advertising and promotional
activities. As hereinafter used, the term
“Agency" is to be understood to be the
Agency &s it would be organized pursuant
to the terms of a particular order.

The Agency under the terms pre-
scribed herein is responsible for adminis-
tration of the terms and provisions of the
program within the scope of its author-
ity. Subject to the approval of the Secre-
tary, it also is empowered to enter into
contracts and agreements with persons
or organizations as deemed necessary to
carry out such program. In addition, the
Agency may recommend to the Secretary
amendments to the terms of the program
and make such rules and regulations as
are necessary to carry out its stated
objectives. §

The powers, duties, and functions spe-
cifically assigned to the Agency under the
terms herein adopted are of a nature
and scope to provide participating * pro-
ducers on the market full and necessary
authority through their representatives
on the Agency to develop and administer
advertising and promotion programs de-
signed to accomplish the purposes of
Public Law 91-670.

The Act states that the Agency "'* * *
may designate, employ, and allocate
funds to persons and organizations en-
gaged in such programs which meet the
standards and qualifications specified in
the order.” The guldelines concerning
this matter are set forth in the amend-
ments to the respective orders. Under
the terms of such amendments the
Agency will develop and submit to the
Secretary for approval, programs and
projects that may provide for: (a) The
establishment, issuance, effectuation, and
administration of appropriate programs
or projects for advertising and promotion
of milk and milk products on a nonbrand
basis; (b) the utilization of the services
of other organizations to carry out
Agency programs and projects, if the
Agency finds that such activities will
benefit producers supplying the market;
and (¢) the establishment, support, and
conduct of research and development
projects and studies that the Agency
finds will benefit all producers supplying
the market.

Producers held that certain major
considerations should be guidelines in
the constituency of such an Agency:

(1) There should be adequate repre-
sentation of producers In the market
both for the membership of various co-
operatives and for nonmembers; and

(2) The Agency should be a workable
unit, not so large as to encumber its ef-
fective operation or impose excessive
administrative costs on the program.

The procedures adopted herein author-
ize cooperative associations in each mar-
ket to select Agency members to repre~
sent their participating producer mem-
bers. It Is provided, likewise, that Agency

* Participating producers are those who
have not requested refunds. Further, the pro-
gram adopted herein for each order provides
that for the purposes of the Agenoy's initial
formation, all producers under such order
will be considered as particlpating producers,
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representatives for participating non-
members will be elected in a referendum
conducted by the market administrator
among iIndividual participating pro-
ducers. In the case of any small coopera-
tive association not having the minimum
number of participating members to
qualify for a representative, participat-
ing producer members of such coopera-
tive will be included with participating
nonmembers in such referendum,

It is provided also that cooperative as-
sociations may choose to combine their
participating memberships for purposes
of selecting Agency members. Such com-
bined participating membership then
will be treated as a single group in deter-
mining the number of Agency represent-
atives to be selected by the cooperative
associations.

Since cooperative members constitute
most of the producers in each of these
markets, it follows that Agency members
will be principally persons selected by
the cooperatives. Such Agency members
(selected by cooperatives individually or
in combination) may be producers or
individuals not engaged in milk produc-
tion, for example, employees of the
cooperative.

In the case of a cooperative that does
not have sufficient participating member-
ship to select an Agency representative,
and has not elected to combine with an-
other cooperative(s) to achieve repre-
sentation, its participating members may
vote in a referendum together with par-
ticipating nonmembers in the selection
of Agency members to represent such
group. The persons selected as Agency
members the referendum pro-
cedure should be producers who actively
support the program.

The makeup of producer groups in
each market, in terms of cooperative
members and nonmember producers,
varies distinetly from market to market
particularly as to the relative size and
number of cooperatives involved. It
should be anticipated, also, that relevant
grouping of producers in any one market
may change considerably from year to
year. In determining Agency member-
ship it is concluded that allotment of one
Agency member for a specified percent-
age of participating producers in each
market (such as 5 percent or 10 percent)
will tend to result in proper producer
and cooperative representation in the
varying cireumstances, For each of the
markets, except Central Illinois, the
adopted provisions allot one Agency
member for each full 5 percent of total
participating producers on the market.
In Central Illincls there would be one
Agency member for each 10 percent of
participating producers in the market,

This method differs from proponents’
plan for allotting Agency membership.
Proponents would allow to each coopera-
tive one Agency member for the first 1
percent that its participating producer
members represent, of total participating
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producers on the market, and one addi-
tional Agency member for each addi-
tional 15 percent it represents of the
market's participating producers.

A difficulty in the application of such
a dual percentage may arise in a market
where a number of cooperatives each
represent a small percentage of producers
and are individually awarded Agency
representation. As a group these small
cooperatives may achieve a majority
membership on the Agency salthough
their producer membership is a minority
in the market.

While it cannot be determined from
the record that this situation will occur,
the data for one market suggest that
the potential definitely exists. In the
Southern Illinols market, proponents tes-
tified there are nine cooperatives with
membership ranging from as little as 1.5
percent up to about 25 percent of the
producers on the market. This situation
at least approaches the condition under
which a minority of producers might se-
lect the majority of members on the

cy.

The allotment of one Agency member
for each 5 percent (10 percent in Cen-
tral Illinois) of participating producers
will avoid the difficulty illustrated above,
Further, with additional adjustments as
explained herein, it will provide Agency
representation consistent with propo-
nents’ guidelines and reasonable repre-
sentation of all producers on each
market,

The different percentage to be used
in Central Illinois is advisable in the in-
terest of conserving administrative ex-
pense where there is a substantially
smaller number of producers than in the
other markets. Producer numbers in each
market in August 1972 were: St. Louis-
Ozarks, 3,285; Southern Illinois, 2,173;
Greater Kansas City, 2,207; Nebraska-
Western Towa, 1,797; and Central Illinois,
777, (Official notice Is taken of the August
1972 issue of “Summary of Federal Milk
Market Statistics”, as compiled and pub-
lished by the Dairy Division, AMS,
USDA.)

An additional consideration in some of
these markets, however, is that a single
cooperative constitutes a large majority
of the producers on the market. Selec-
tion of Agency members merely accord-
ing to the proportion of participating
producers represented by such coopera-
tives in the respective markets could re-
sult in a larger Agency than necessary
for the purposes of: (1) Adequately rep-
resenting participating producers; and
(2) efficient operation. This would be
true iIn the St. Louls-Ozarks, Greater
Kansas Clty and Nebraska-Western Towa
markets where a single cooperative rep-
resents three-fourths or more of the
producers on each such market.

If a single cooperative represents a
substantial majority of participating
producers, Agency representation for
such cooperative should be limited to a
number n to retain a voting
majority on the Agency but in no event
less than five. Considering the market
structure of the five orders as here dis-
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cussed, a minimum of five members for
a majority cooperative's representation
will allow the breadth of geographical
representation among members in each
market that proponents suggested.

As indicated previously, cooperative
associations may elect to combine their
participating membership with those of
other cooperatives, If the combined
group in _total has a majority of partici-
pating producers on the market, the
number of representatives that may be
selected by such group also shall be
limited to the minimum necessary to
constitute a majority of the Agency rep-
resentatives, but in no event less than
five.

The participating producer members
of any cooperative association(s) having
less than the required specified minfmum
percentage, that elects not to combine as
discussed above, and nonmember partici-
pating producers, will be authorized (as
& group) one Agency representative for
each full 5§ percent (10 percent in Cen-
tral Illinois market) that such producers
constitute of the total number of partici-
pating producers under the respective
orders. If, however, such group of pro-
ducers In total constitutes less than the
minimum percentage specified for ob-
taining at least one Agency member, but
not less than 1 percent, the group, never-
theless, will be authorized to elect one
Agency representative,

On the basis of proponents’ statements
of cooperative representation on each
market, the procedures herein adopted
could result in & maximum of 10 Agency
members under the Central Minols order
and 11 each, respectively, under St.
Louis-Ozarks, Greater Kansas City and
Nebraska-Western JTowa. Under the
Southern Ilinois order a somewhat
greater Agency membership could result
because of the greater number of cooper-
atives on this market than in the other
markets.

Under the program herein adopted,
the market administrator will conduct
a referendum annually to determine rep-
resentation on the Agency of nonmem-
ber participating producers and coopera-
tives not having sufficient membership
to select a representative,

Within 30 days after the effective date
of the amended order and annually
thereafter, the market adminlstrator
shall give notice to all such producers
(member and nonmember) of their
opportunity to nominate Agency members
from among their groups and shall
specify the number of representatives
that such nonmember and member pro-
ducers together are authorized.

Following the closing date for nomi-
nations, the market administrator shall
announce the nominees who are eligible
for Agency membership and then shall
econduct a referendum in which each In-
dividual participating producer (member
or nonmember) shall have one vote.

freely elect to combine combme
for purposes of selecting agency repre-
sentation, it is provtd in t.be of

minimum percentage that does not com-
bine, that the balloting of its partici-
pating producer members shall be on an
individual basis, the same as nonmem-
bers. This procedure will tend to promote
equity between member and nonmember
producers in the selection of representa-
tion, Election of Agency membership will
be determined on the basis of the nomi-
nee (or nominees) receiving the largest
number of eligible votes of participating
producers.

Each person selected for the Agency
shall qualify by filing with the market
administrator a written acceptance of his
willingness and intention to serve in such
capacity. It is anticipated that any eligi-
ble nominee included on the list that
the market administrator is required to
circulate to participating nonmember
producers and certain participating
member producers in the conduct of the
referendum, as discussed elsewhere in
these findings, would advise the market
administrator promptly if he were not
willing to be a nominee. Notwithstanding,
it is possible that a person elected to
membership or so designated by & coop-
erative may not be able or may not wish
to accept the position. This requirement,
therefore, is necessary in order that the
market administrator will know whether
or not the position has been filled. Such
acceptance should be filed promptly after
notification in order that the formation
of the Agency can be prompt.

The term of office of each member of
the Agency as herein adopted is 1 year or
until a replacement is designated by the
cooperative association or is elected.

It is possible that an elected represent-
ative may leave the market or otherwise
be unable to complete his term of office.
It is desirable, therefore, that some pro-
cedure be provided for filling the va-
cancy. It is concluded appropriate in
such circumstance that the market ad-
ministrator appoint as his replacement
the then currently participating pro-
ducer who received the next highest
number of eligible votes in the refer-
endum.

Actions to be taken by the Agency are
of such importance that a majority of the
representatives should be required to be
present at any meeting to constitute a
quorum and any action taken by the
Ageney should require & majority of con-
curring votes of those present and voting.
The provisions herein adopted so pro-
vide except that the Agency may adopt
rules that a decision on any action re-
quire a greater proportion than & simple
majority of members present.

The Agency's duties set forth in the
respective orders are generally necessary
for the discharge of its responsibilities. It
is intended that activities undertaken by
the Agency shall be confined to those
reasonably necessary to carry out it
responsibilities as prescribed by the pro-
gram, At the same time it should be rec-
ognized that these specified duties are
not necessarily all inclusive, and it may
develop that there are other duties the

Agency may need to perform.
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The Congress clearly contemplated that
producer activitics under Public Law 91~
670 would be under direct surveillance
of the Secretary. It was specifically pro-
vided that “all funds collected under this
subparagraph (I) shall be separately
accounted for and shall be used only for
the purposes for which they are col-
Jected.” It is essential, therefore, that the
Agency prepare and submit to the Secre-
tary for his approval budgets showing
projected amounts of available funds and
how such funds are to be disbursed. Also,
in order to make the audit necessary to
establish that Agency funds are used only
for authorized purposes, the market ad-
ministrator or other representative of the
Secretary must have access to all of the
Agency’s records and access to, and the
right to examine, any directly pertinent
books, documents, papers, and records of
any organization performing advertising
and promotion activities for such Agency,

Proponents proposed that budgets be
prepared and submitted for approval on
& quarterly basis, The Agency must be in
g position to develop firm plans and make
commitments covering & sufficient for-
ward period to insure a continuing viable
program. A calendar quarter is concluded
to be the minimum practical period for
achieving this end and it is provided
therefore that a budget shall be sub-
mitted to the Secretary for his approval
prior to each quarterly period.

All of the possible promotion and other
authorized activities that the Agency
may wish to pursue cannot be anticipated
at this time, Therefore, the authority for
the Agency to establish programs and
projects is purposely left broad and flexi-
ble to facilitate the timely development
of such programs suitable to prevailing
circumstances in the market.

Any promotion program or project the
Agency may consider must comport with
the terms and conditions of the order and
be evaluated in terms of cost, the statu-
tory objectives to be accomplished, the
time required to complete the program
or project, and other such factors, in
order to arrive at a sound decision as to
whether the program or project is
Justified,

The required budget submissions will
permit the Secretary to evaluate pro-
Jected programs in terms of the declared
policy of the Act and also will serve as
policy guidelines for Agency members in
the conduct of their operations for each
ensuing quarterly period: This will be
particularly helpful in the transition of
Agency membership as the terms of
office of individual members expire.

The Agency appropriately must follow
prudent operating procedures in the fur-
therance of the best interests of pro-
ducers. It is required, therefore, that it
shall keep minutes of its meetings and
such other books and records as will
clearly reflect all its transactions, and
on request shall submit such books and
records to the Secretary for his examina-
tion. It also shall provide for the bonding
of all persons handling Agency funds
with surety thereon satisfactory to the
Secretary.
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The amending orders. prescribe no
specific requirements of the Agency to
publish an account of funds collected and
the use made thereof or to make releases
of information concerning the operation
of the program to producers and other
interested parties. Since the activities of
the Agency are under the direct super-
vision of the Secretary, it is not necessary
to prescribe such requirements to insure
the integrity of the program. However,
since the degree of producer participation
in the program, and thus its relative
success, will depend in large part upon
the interest and confidence it generates
among producers, the Agency undoubt-
edly will keep producers on the market
fully Informed of its milk promotion
plans, projects, and activities, In view
of these considerations, it is not neces-
sary to prescribe specific informational
releases to producers and other parties.

It is possible that the Agency may find
it desirable to enlist the aid of individuals
with special talents who might be helpful
in program and promotion planning by
virtue of their particular knowledge,
skills, or expertise, on matters directly
involved with advertising and promotion
programs. Provision is made, therefore,
whereby the Agency, at its pleasure, may
establish an advisory committee(s) of
persons other than Agency members.
Such a committee(s) may include, but
would not be necessarily limited to per-
sons drawn from universities, land grant
colleges, or extension services, public of-
ficials, and others, in the dairy industry,
Such committee(s) could make recom-
mendations and participate in the de-
liberations of the Agency but would have
no voting rights.

It would not be expected that the
market administrator or his staff or other
officials of the U.S. Department of Agri-
culture would serve on such a commit-
tee(s) since the activities of the Agency
are under the surveillance of the Depart-
ment.

The Agency should be authorized to
incur reasonable expense in its adminis-
tration of the program, including the
employment and the fixing of compensa-
tion of any person necessary to the exer-
cise of its powers and performance of
its duties. For example, the Agency may
find it necessary to retain the services of
an attorney from time to time to assist
in the preparation of contracts, or to
employ a stenographer, or other individ-
ual(s) to handle its recordkeeping and
bookkeeping functions. Other Agency
costs could be expected to involve miscel-
laneous office costs usually associated
with & business office.

It is, of course, appropriate and neces-
sary, that Agency representatives be re-
imbursed for reasonable expenses in-
curred in attending meetings and while
on other Agency business. This could in-
volve expenses for travel in private car,
and expenses incurred for public trans-
portation, meals, and lodging. It would
be unreasonable to require members of
the Agency to bear such expenses in-
curred in the interest of all producers
on the market.
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It was proposed, and it is here adopted,
that the amount of money utilized by the
Agency for its expenses in administering
the program should not exceed 5§ percent
of the funds received by the Agency from
the market administator. This estab-
lishes a reasonable limitation on Agency
costs and assurance to producers that
the funds collected under the program
will be expended prudently on advertis-
ing and promotion activities.

The Agency, of course, Is handling
funds otherwise payable to producers.
The Agency members therefore should
have assurance that they will not be
personally liable for the impact of their
official acts except for willful misconduct,
gross negligence, or any acts that are
criminal in nature. To assure that the
Agency funds are used only for the pur-
pose contemplated by the Congress, it
is provided that such funds shall not be
used for political activities, or for in-
fluencing governmental policy or acts.

Although a specified assessment auto-
matically will be withheld for the pro-
gram with respect to milk dellveries of
all producers, the authorizing statute,
nevertheless, provides that producers not
wishing to participate in the program
shall have the right to refund of the de-
ductions on their milk, The provision of
the act is that “notwithstanding any
other provisions of this Act, as amended,
any producer against whose marketings
any assessment is withheld or collected
under the authority ‘of this subpara-
graph, and who is not in favor of sup-

‘porting the advertising and promotion

programs, as provided for herein, shall
have the right to demand and receive a
refund of such assessment pursuant to
the terms and conditions specified in the
order.”

The proposals made by producer
groups for these markets would imple-
ment refunds by & method similar to
those provided in other orders where
programs of this type have been estab-
lished. Specifically, a producer desiring a
refund on the assessments made against
his marketings would submit to the
market administrator his signed request,
in the manner prescribed by the market
administrator, within the first 15 days
of the month (December, March, June,
or September) preceding the calendar
quarter for which refund is requested.

Refunding on a quarterly basis as pro-
posed is reasonable in that it insures re-
funds on a timely basis, without undue
administrative costs, and therefore con-
forms to the intent of the Congress.

It was suggested by proponents that
patron numbers, social security numbers,
or similar information will in most cases
provide the necessary identification of
the producer requesting the refund.
While it is intended that the refund
procedure not be cumbersome or in any
way impede producers who wish to ob-
tain refunds, it is necessary to require
records relevant to the refund. It is not
possible to anticipate what information
might be n in all particular
cases to identify an applicant for refund,
for instance where several dairy farmers
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having similar names occur on producer
payrolls.

In any event, the provisions provided
herein will permit the market adminis-
trator to develop appropriate procedures
to this end. These procedures should in-
clude reasonable safeguards to clearly
establish that any refund request origi-
nates with, and is the action of, the in-
dividual producer. I. would be inap-
propriate, for example, for any coopera-
tive or individual not.in harmony with
the program to file refund requests in
the names of individual producers with-
out their full knowledge or understand-
ing of the nature of the action.

To Insure that producers have an
awareness of the program and of their
rights thereunder, it is provided that the
market administrator shall forward to
each producer a copy of the amended
order promptly when the program is ef-
fectuated, and thereafter to new
producers.

All refunds paid should be made by
the market administrator directly to the
producer requesting the refund. This is
a primary consideration in assuring that
the payment of the money to the pro-
ducer will be expedited and that the
producer does, in fact, receive the money
to which he is entitled. The market ad-
ministrator is in possession of lhe in-
formation on which to determine the
validity of the request, and the identity
of the producer, or is in a position to ob-
tain the necessary information for these
purposes. Further, inasmuch as all the
money involved in the program is in the
first instance collected by the market ad-
ministrator, there is no reason for any
other method of payment of refunds
than directly from the market adminis-
trator to the individual producer.

Proponents recognized that certain
elements of flexibility are necessary in
the procedure when a dairy farmer is
not on the market during the specified
notification period in which request for
refunds are to be made. It was proposed
that a dairy farmer coming on the mar-
ket after such specified period and be-
fore the beginning of the next regular
period for requesting refunds be per-
mitted to request refund for the calendar
quarter,

It was pointed out, however, that a
dairy farmer coming on the market may
have been a producer on another market
where a similar program sapplies and
where he had requested refund for the
calendar quarter or had opportunity to
make such request. Proponents suggested
that, ideally, one request by a producer
should serve for all markets in which
his milk is delivered and subject to pro-
gram assessments.

The program should operate in such &
manner that an application properly sub-
mitted by & dalry Tarmer for refund for a
calendar quarter under one order will
be valid with respect to refund of pro-
gram assessments on his milk under a
second order, As a corollary, there is no
need to provide a new producer oppor-
tunity to request refund if he already
has had such opportunity in another
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market. To do so would result in un-
necessary duplication of the refund pro-
cedure and added expense. A second op-
portunity for such producers to request a
refund would also be inequitable com-
pared to the application of the order to
producers who are afforded the oppor-
tunity only in the specified 15-day period.
In the case of a new producer who has
not been under another order where a
similar program exists, and who enters
the market after the regular refund noti-
fication period applicable to a calendar
quarter, or comes on the market during
such calendar quarter, application for re-
fund may be -made with respect to as-
sessments against such producer's milk
during such calendar quarter.
Proponents requested at the hearing
that in the event deductions at the start
of the program are initiated other than
at the beginning of a calendar quarter,
a period for requesting refunds be speci-

-fled in the month prior to the first month

in which deductions are made. As pro-
posed in the hearing notice, however, in
such circumstances a producer would be
allowed to make application for refund
for the current calendar quarter up to
the beginning date of the next regular
period for requesting refunds for the
ensuing quarter,

The proposed special refund request
period is not considered necessary. The
particular circumstance described by
proponent would occur only at the be-
ginning of the program, It is not ex-
pected under the circumstances in these
markets that the proposal would make a
significant difference in the funds avail-
able,

Proponents recognized that the milk
of some producers may be subject to de-
ductions under a State program requir-
ing a mandatory checkoff for a similar
advertising and promotion program.
Proponents held that a double assess-
ment was not intended and that refund
should be made under the Federal order
of an amount equal to such State assess-
ment but not in excess of 5 cents per
hundredweight. This procedure is pro-
vided for In the statute and should be
adopted.

A part of the function of the market
administrator in relation to handling of
applications for refunds Is the ascertain-
ment of the amount of funds to be avall-
able to the Agency during the ensuing
calendar quarter for use in the program,
Under the procedure specifying that
application for refunds should bé made
in the first 15 days of the month preced-
ing the quarter, the market adminis-
trator will have in hand information
from which to estimate the total of as-
sessments on milk during the ensuing
quarter that will be available for dis-
bursement to the Agency. Such estimate
of available funds will be based, of course,
only on existing information at the be-
ginning of the calendar quarter. Changes
in producer numbers as well as other
occurrences during the quarter will af-
fect somewhat the amount of money

available,

Since this is a voluntary program there
should be no provision for disclosure by
the market administrator regarding the
status of any producer under the pro-
gram. It will be incumbent upon the par-
ticipants, through their Agency, to con-
duct programs in a manner and of a
nature to set the climate for maximum
participation by producers.

It is possible that at some later date
producers could request termination of
the program, or that the order provi-
sions could be terminated by the Secre-
tary on a finding that they no longer
tend to effectuate the declared policy of
the Act. In the event that the provisions
of the advertising and promotion pro-
gram are terminated in their entirety,
any remaining uncommitted funds ap-
plicable thereto should revert to pro-
ducers since such moneys are derived
solely from funds otherwise due pro-
ducers. In each of these orders market-
wide pools exist and such uncommitted
funds appropriately should be deposited
in the producer-settlement fund for dis-
tribution to producers.

Expenses incurred by the market ad-
ministrator in the administration of the
advertising and promotion program
should be charged against the advertis-
ing and promotion funds. Neither the
marketing service fund nor the admin-
istrative fund should be charged with
costs directly related to the administra-
tion of the advertising and promotion
program. The program is producer orig-
inated and should be self-sustaining. The
expenses attendant to its administration
appropriately should be borne by par-
ticipating producers.

The statutory authority supports this
position and makes it clear that this is
intended to be strictly a producer pro-
gram. In part thelaw states that “Estab-
lishing or providing for the establish-
ment of * * * program * * * to be fi-
nanced by producers in a manner and at
& rate specified in the order, on all pro-
ducer milk under the order, * * * Al
funds collected under this subparagraph
shall be separately accounted for and
shall be used only for the purpose for
which they are collected.”

To implement the advertising and pro-
motion program under each order, it Is
necessary that certain provisions of the
current orders be modified. ’

The provisions for computing the
weighted average (or uniform) prices
must be modified by inserting a new
paragraph prescribing the deduction of
5 cents per hundredweight of producer
milk from the aggregate value included
in the computation. It i{s through this
procedure that the advertising and pro-
motion funds are reserved. This, of
course, has the result of reducing the
weighted average (or uniform) prices by
5 cents,

The advertising and promotion moneys
50 reserved will be held in the producer-
settlement fund as a separate account
for disposition by the market adminis-
trator In accordance with the terms and
conditions prescribed urder the adver-
tising and promotion program order
provisions,
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In the Greater Kansas City order
where a base and excess payment plan
applies, it also is necessary to modify the
provisions prescribing the computation
of the uniform prices for base and excess
milk so that the cost of the advertising
and promotion program will be divided
pro rata between base and excess milk
rather than be placed on base milk
alone. Official notice is taken of a
decision with respect to the Nebraska-
Western Iowa order (37 F.R. 23438) iIn
which a Class I base plan is proposed.
Appropriate provisions for computation
of uniform prices are contained herein
in the event such base plan is adopted.

It is necessary also that appropriate
corollary changes be made in the provi-
sions preseribing the obligations of a
handler operating a partially regulated
distributing plant and the obligations of
any handler with respect to other source
milk allocated to Class I (on which the
pool obligation is the difference between
the Class I and the weighted average
price) so that such handler's pool obli-
gations will not be Increased by 5 cents
because of the change in the weighted
average price.

It is recognized that, unless otherwise
provided for, an audit adjustment involv-
ing any handler’s balance of payment to
or from the producer-settlement fund
could also require adjustments in the
moneys to be turned over to the program
or refunded to producers, as the case may
be. However, such adjustment normally
would not Involve suflicient volumes of
milk to significantly affect the moneys
available to the program, For this reason
and because of the substantial adminis-
trative costs that would be involved in
reflecting audit adjustment in adjusted
payments to the program, it is intended
that such audit adjustments shall not
result in adjustments of funds avallable
to the program,

Other order modifications not specifi-
cally discussed herein are necessary and
incidental to insure the proper func-
tioning of the order to accommodate the
advertising and promotion program as
here established.

RuninGgs oN Prorosep FINDINGS
AND CONCLUSIONS

Briefs and proposed findings and con-
clusions were flled on behalf of certain
interested parties. These briefs, proposed
findings and conclusions and the evi-
dence in the record were considered in
making the findings and conclusions set
forth above. To the extent that the sug-
gested findings and conclusions filed by
Interested parties are inconsistent with
the findings and conclusions set forth
herein, the requests to make such find-
ings or reach such conclusions are denied
for the reasons previously stated in this
decision.

GeNERAL FINDINGS

The findings and determinations here-
inafter set forth are supplementary and
In addition to the findings and deter-
minations previously made in connection
with the issuance of each of the afore-
sald orders and of the previously issued
amendments thereto; and all of said
previous findings and determinations are
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hereby ratified and affirmed, except inso-
far as such findings and determinations
may be In conflict with the findings and
determinations set forth herein,

The following findings are hereby
made with respect to each of the afore-
sald tentative marketing agreements and
orders:

(a) The tentative marketing agree-
ment and the order, as hereby proposed
to be amended, and all of the terms and
conditions thereof, will tend to effectuate
the declared policy of the Act;

(b) The parity prices of milk as deter-
mined pursuant to section 2 of the Act
are not reasonable in view of the price of
feeds, available supplies of feeds, and
other economic conditions which affect
market supply and demand for milk in
the marketing area, and the minimum
prices specified in the tentative market-
ing agreement and the order, as hereby
proposed to be amended, are such prices
as will reflect the aforesald factors, in-
sure a sufficlent quantity of pure and
wholesome milk, and be in the public
interest; and

(¢) The tentative marketing agree-
ment and the order, as hereby proposed
to be amended, will regulate the han-
diing of milk in the.same manner as,
and will be applicable only to persons
in the respective classes of industrial and
commercial activity specified in, & mar-
keting agreement upon which a hearing
has been held.

RuLINGS ON EXCEPTIONS

In arriving at the findings and conclu-
slons, and the regulatory provisions of
this decision, each of the exceptions re-
ceived was carefully and fully considered
in conjunction with the record evidence.
To the extent that the findings and con-
clusions, and the regulatory provisions of
this decision are at variance with any of
the exceptions, such exceptions are
hereby overruled for the reasons previ-
ously stated in this decision.

MARKETING AGREEMENT AND ORDER

Annexed hereto and made a part
hereof are two documents, a marketing
agreement ' regulating the handling of
milk, and an order amending the orders
regulating the handling of milk in the
aforesaid specified marketing areas
which have been decided upon as the de-
tailed and appropriate means of effectu-
ating the foregoing conclusions.

It is hereby ordered, That this entire
decision, except the attached marketing
agreement,’ be published in the Feoperar
Reaister, The regulatory provisions of
the marketing agreements are identical
with those contained in the respective
orders as hereby proposed to b2 amended
by the attached order which is published
with this decision.

DETERMINATION OF PRODUCER APPROVAL OF
THE ADVERTISING AND PRoOMOTION PRO-
GRAM AND DETERMINATION OF REPRE-
SENTATIVE PERIOD

November 1972 is hereby determined to
be the representative period for the pur-

! Marketing agreement filed as part of the
original document,
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pose of ascertaining whether the pro-
posed order provisions, constituting the
advertising and promotion program in
each order regulating the handling of
milk in the aforesaid specified marketing
areas are separately approved or favored
by producers, as defined under the terms
of the respective order (as amended and
as hereby proposed to be amended), who
during such representative period were
engaged In the production of milk for
sale within the respective marketing
area.

Signed at Washington, D.C., on Jan-
uary 5, 1973.
Ricuann E. Lyno,
Assistant Secretary.

Order * amending the orders, regulat-
ing the handling of milk in certain speci-
fied marketing areas.

FINDINGS AND DETERMINATIONS

The findings and determinations here-
inafter set forth are supplementary and
in addition to the findings and deter-
minations previously made in connection
with the issuance of each of the afore-
said orders and of the previously issued
amendments thereto; and all of said
previous findings and determinations are
hereby ratified and affirmed, except in-
sofar as such findings and determina-
tions may be in conflict with the findings
and determinations set forth herein.

The following findings are hereby
made with respect to each of the afore-
said orders:

(a) Findings. A public hearing was
held upon certain proposed amendments
to the tentative marketing agreements
and to the orders regulating the handling
of milk in the aforesaid specified market-
ing areas. The hearing was held pursuant
to the provisions of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 US.C. 601 et seq.), and the
applicable rules of practice and proce-
dure (7 CFR Part 900).

Upon the basis of the evidence intro-
duced at such hearing and the record
thereof, it is found that:

(1) The said order as hereby amended,
and all of the terms and conditions
thereof, will tend to effectuate the de-
clared policy of the Act;

(2) The parity prices of milk, as de-
termined pursuant to section 2 of the
act, are not reasonable in view of the
price of feeds, available supplies of feeds,
and other economic conditions which
affeet market supply and demand for
milk in the said marketing area, and the
minimum prices specified in the order as
hereby amended, are such prices as will
reflect the aforesald factors, insure a
sufficient quantity of pure and wholesome
milk, and be in the public interest; and

(3) The said order as hereby amended
regulates the handling of milk in the
same manner as, and is applicable only
to persons in the respective classes of

*This order shall not become effective un-
less and until the requirements of § 900.14
of the rules of practice and procedure gov~
erning proceedings to formulate marketing
agreements and marketing orders have been
met.
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industrial or commercial activity speci-
fied in, a marketing agreement upon
which a hearing has been held.

Order relative to handling. It is there-
fore ordered that on and after the effec-
tive date hereof the handling of milk in
each of the specified marketing areas
shall be in conformity fo and in com-
pliance with the terms and conditions of
each of the orders, as amended, and as
hereby amended, as follows:

The provisions of the proposed mar-
keting agreements and order amending
each of the specified orders contained in
the recommended decision issued by the
Deputy Administrator, Regulatory Pro-
grams, on December 1. 1872, and pub-
lished in the Feperar REGISTER on De-
cember 6, 1972 (37 FR 25940) shall be
and are the terms and provisions of this
order, amending the orders, and are set
forth in full herein.

With respect to the Nebraska-Western
Iowa Order No. 65, the nmending order
includes certain provisions (amendment
numbers 6 and 7 relative to §§ 1065.71a
and 1065.80a, respectively) that were set
forth in the recommended decision to
apply if a proposed Class I base plan was
adopted for such order. By an order of
the Assistant Secretory issued Decem-
ber 15, 1872, and published in the De-
cember 21, 1972, issue of the FepeEraL
RecisTer, a4 Class I Base Plan was
adopted for the Nebraska-Western Iowa
Order 65 to become effective February 1,
1973,

PART 1032—MILK IN THE SOUTHERN
ILLINOIS MARKETING AREA

1, Section 1032.60 is revised as follows:
§ 1032.60 Producer-handlers.

Sections 103240 through 103254,
103261 through 1032900 and 1032110
through 1032,122 shall not apply to a pro-
ducer-handler.

2. In §1032.62, paragraph (b (5) is
revised as follows:

£ 1032.62 Obligations of handler o‘:
erating a partially regulated distri
uting plant. b

(b) L <

(5) From the value of such milk at the
Class I price applicable at the location
of the nonpool plant, subtract its value
at the weighted average price applicable
at such location plus five cents, or the
Class II price, whichever is higher; and
add for the quantity of reconstituted
skim milk specified in subparagraph (3)
of this paragraph its value computed at
the Class I price applicable at the loca-
tion of the nonpool plant less the value
of such skim milk at the Class II price,

3. In § 1032.71, a new paragraph (¢-1)
is added to read as follows:

8 1032..71 Computation of the uniform
price.
. - - - -

(c-1) Subtract an amount computed
by multiplying the total hundredweight
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of producer milk included pursuant to
paragraph (a) of this section by 5 cents;

4. In §1032.84, paragraph (b)(2) is
revised to read as follows:

§ 1032.84 Payments to the producer-
settiement fund.

(b) .- e

(2) The value at the weighted average
price(s) applicable at the location of the
plant(s) from which received plus 5 cents
(not to be less than the value at the Class
II price) with respect to other source
milk for which a value is computed pur-
suant to § 1032.70(1).

5. Immediately following § 103289, a
new centerhead and new §§1032.110
through 1032.122 are added as follows:

ADVERTISING AND PROMOTION PROGRAM
§ 1032.110 Agency.

“Agency"” means an agency organized
by producers and producers’ cooperative
associations, in such form and with
methods of operation specified in this
part, which Is authorized to expend funds
made available pursuant to §1032.121
(b) (1), on approval by the Secretary, for
the purposes of establishing or providing
for establishment of research and devel-
opment projects, advertising (excluding
brand advertising), sales promotion, ed-
ucational, and other programs, designed
to improve or promote the domestic mar-
keting and consumption of milk and its
products. Members of the Agency shall
serve without compensation but shall be
reimbursed for reasonable expenses in-
curred in the performance of duties as
members of the Agency.

§ 1032.111 Composition of Agency.

Subject to the conditions of paragraph
(a) of this section, each cooperative as-
sociation or combination of cooperative
associations, as provided for under
$1032.113(b), is authorized one agency
representative for each full 5 percent of
the participating member producers
(producers who have not requested re-
funds for the most recent quarter) it
represents. Cooperative associations with
less than 5 percent of the total partici-
pating producers that have elected not
to combine pursuant to § 1032.113(b),
and participating producers who are not
members of cooperatives, are authorized
to select from such group of participat-
ing producers, in total, pursuant to
§ 1032.113(c), one Agency representative
for each full 5 percent that such pro-
ducers constitute of the total participat-
ing producers. If such group of produc-
ers in total constitutes less than 5
percent but not less than 1 percent of the
total participating producers it shall
nevertheless be authorized to select from
such group In total one agency represent-
ative. For the purpose of the agency's
initial organization, all persons defined
as producers shall be considered as par-
ticipating producers.

(a) If any cooperative association or
combination of cooperative associations,

as provided for under § 1032.113(b), has
a majority of the participating produc-
ers, representation from such coopera-
tive or group of cooperatives, as the case
may be, shall be limited to the minimum
number of representatives necessary to
constitute a majority of the agency rep-
resentatives, but not less than five,

§1032.112 Term of office.

The term of office of each member of
the Agency shall be 1 year, or until a re-
placement is designated by the coopera-
tive association or is otherwise appropri-
ately elected. .

§ 1032.113 Seclection of Agency mem-
bers.

The selection of Agency members shall
be made pursuant to paragraphs (a),
(b), and (c) of this section. Each person
selected shall qualify by fillng with the
market administrator a written accept-
ance promptly after being notified of
such selection,

(a) Each cooperative association au-
thorized one or more representatives to
the Agency shall notify the market ad-
ministrator of the name and address of
each representative who shall serve at
the pleasure of the cooperative.

(b) For purposes of this program, co-
operative associations may elect to com-
bine their participating memberships
and, if the combined total of participat-
ing producers of such cooperatives is 5
percent or more of the total participating
producers, such cooperatives shall be
eligible to select a representative(s) to
the Agency under the rules of § 1032.111
and paragraph (a) of this section.

(c) Selection of Agency members (o
represent participating nonmember pro-
ducers and participating producer mem-
bers of a cooperative associationis)
having less than the required 5 percent
of the producers participating in the ad-
vertising and promotion program and
who have not elected to combine
memberships as provided in paragraph
(b) of this section, shall be supervised
by the market administrator in the fol-
lowing manner:

(1) Promptly after the effective date
of this amending order, and annually
thereafter, the market administrator
shall give notice to participating pro-
ducer members of such cooperatives and
participating nonmember producers of
their opportunity to nominate one or
more producers as Agency representa-
tives, as the case may be, and also shall
specify the number of representatives 0
be selected.

(2) Following the closing date for nom-
inations, the market administrator shall
announce the nominees who are eligible
for Agency membership and shall con-
duct a referendum among the individual
participating producers eligible to vote.
Election to membership shall be deter-
mined on the basis of the nominee (or
nominees) receiving the largest number
of eligible votes. If an elected repre-
sentative subsequently discontinues pro-
ducer status or is otherwise unable to
complete his term of office, the marked
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administrator shall appoint as his re-
placement the participating producer
who received the next highest number
of eligible votes.

§ 1032.114 Agency operating procedure.

A majority of the Agency members
shall constitute a quorum. Any action of
the Agency shall require a majority of
concurring votes of those present and
voting, unless the Agency determines
that more than a simple majority shall
be required.

§ 1032.115 Powers of the Agency,

The Agency is empowered to:

(a) Administer the terms and provi-
sions of the program within the scope
of Agency authority pursuant to
§1032.110;

(b) Make rules and regulations to
effectuate the purposes of Public Law
91-670;

(c) Recommend amendments to the
Secretary; and

(d) With the approval of the Secre-~
tary, enter into contracts and agree-
ments with persons or organizations as
deemed necessary to carry out adver-
tsing and promotion programs and
projects specified in §§1032.110 and
1032.117.

§1032.116 Duties of the Agency.

The Agency shall perform all duties
necessary to carry out the terms and
provisions of this program including,
but not limited to, the following:

(&) Meet, organize, and select, from
among its members a chairman and such
other officers and commitiees as may
be necessary, and adopt and make pub-
lic such rules as may be necessary for
the conduct of its business;

(b) Develop programs and projects
pursuant to §§1032.110 and 1032.117;

(¢) Keep minutes, books, and rec-
ords, and submit books and records for
examination by the Secretary and fur-
nish any information and reports re-
quested by the Secretary;

(d) Prepare and submit to the Secre-
tary for approval prior to each quarterly
period a budget showing the projected
amounts to be collected during the quar-
ter and how such funds are to be dis-
bursed by the Agency;

(e) When desirable, establish an ad-
visory committee(s) of persons other
than Agency members;

(f) Employ and fix the compensation
of any person deemed to be necessary to
its exercise of powers and performance
of duties;

(g) Establish the rate of relmburse-
ment to the members of the Agency for
expenses in attending meetings, and pay
the expenses of administering the
Agency; and

() li’mvtcle for the bonding of all per-
sons
Amount and with surety thereon satis-
factory to the Secretary.

§1032.117 Advertising, Research, Edu-
cation, and Promotion Program.

The Agency shall develop and submit
o the for approval all pro-
grams or projects undertaken under the
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authority of this part. Such programs or
projects may provide for:

(a) The establishment, issuance,
effectuation, and administration of ap-
propriate programs or projects for the
advertising and promotion of milk and
milk products on a nonbrand basis;

(b) The utilization of the services of
other organizations to carry out Agency
programs and projects If the Agency
finds that such activities will benefit pro-
ducers under this part; and

(¢) The establishment, support, and
conduct of research and development
projects and studies that the Agency
finds will benefit all producers under this
part.

§ 1032.118 Limittion of expenditures
by the Agency.

(a) Not more than 5 percent of the
funds received by the Agency pursuant
to §1032.121(b) (1) shall be utilized for
administrative expense of the Agency.

(b) Agency funds shall not, in any
manner, be used for political activity or
for the purpose of influencing govemn-
mental policy or action, except in recom-
mending to the Secretary amendments
to the advertising and promotion pro-
gram provisions of this part,

(c) Agency funds may not be ex-
pended to solicit producer participation.

(d) Agency funds may be used only
for programs and projects promoting the
domestic marketing and consumption of
milk and its products,

§ 1032.119  Personal liability.

No member of the Agency shall be held
personally responsible, either individu-
ally or jointly with others, in any way
whatsoever to any person for errors In
judgment, mistakes, or other acts, either
of n or omisslon, of such
member in performance of his duties,
except for acts of willful misconduct,
gross negligence, or those which are
criminal in nature.

§ 1032.120 Procedure for requesting re-
funds,

Any producer may apply for refund
subject to the applicable conditions set
forth in this section.

(a) Refund shall be accomplished only
through application filed with, and in
the manner prescribed by, the market
administrator and signed by the pro-
ducer. Only that information necessary
to identify the producer and the records
relevant to the refund may be required
of such producer.

(b) Except as provided in paragraph
(c) of this section, the request shall be
submitted within the first 15 days of
December, March, June, or September
for milk to be marketed during the en-
suing calendar quarter beginning on the
first day of January, April, July, and
October, respectively.

(c) A dalry farmer who first acquires
producer status under this part after the
15th day of December, March, June, or
September, as the case may be, and prior
to the end of the ensuing calendar quar-
ter may, upon application filed with the
market administrator pursuant to para-
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graph (a) of this section, be eligible for
refund on all marketings against which
an assessment is withheld during such
calendar quarter pursuant to § 1032.71
(c-1): Provided: That, such eligibility
for refund shall not apply to a dairy
farmer who during the first 15 days of
such December, March, June, or Septem-
ber, respectively, was a producer under
an order where the same refund notifi-
cation period applied and such dairy
farmer did not appropriately submit re-
fund application during such period. This
paragraph also shall be applicable to all
producers during the period following
the effective date of this amending order
to the beginning of the first full calendar
quarter for which the opportunity exists
for such producers to request refunds
pursuant to paragraph (b) of this
section.

(d) A dalry farmer who, with respect
to any calendar quarter, has appropri-
ately filed request for refund of program
assessments on his marketings of milk
under another order that provides for
an advertising and promotion program
will be eligible (on the basis of his re-
quest filed under the other order) for
refund with respect to his producer milk
marketed under this order during such
quarter for which deductions were made
pursuant to § 1032.71(c-1),

§1032.121

istrator.

Except as specified in § 1032.116, the
market administrator, in addition to
other duties specified by this part, shall
perform all the duties necessary to ad-
minister the terms and provisions of the
advertising and promotion program in-
cluding, but not limited to, the following:

(&) Within 30 days after the effective
date of this amending order, and an-
nually thereafter, conduct a referendum
to determine representation on the
Agency pursuant to § 1032.113(¢) ;

(b) Set aside the amounts subtracted
under § 1032.71(c~1) into an advertising
and promotion . fund, separately ac-
counted for, from which shall be dis-
bursed:

(1) To the Agency each month, all
such funds less any necessary amount
held in reserve to cover refunds pursuant
to subparagraphs (2) and (3) of this
paragraph, and payments to cover ex-
penses of the market administrator in-
curred in the administration of the
advertising and promotion program (in-
cluding audit) .

(2) Refund to producers the amounts
of mandatory checkoff for advertising
and promotion programs required under
authority of State law applicable to such
producers, but not in amounts that
exceed a rate of 5 cents per hundred-
weight on the volume of milk pooled by
any such producer for which deductions
were made pursuant to § 1032.71(¢c-1).

(3) After the end of each calendar
quarter, make a refund to each producer
who has made application for such re-
fund pursuant to § 1032.120. Such refund
shall be computed at the rate of 5 cents

per hundredweight of such producer's

Duties of the market admin-
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milk pooled for which deductions were
made pursuant to § 1032.71(c~1) for such
calendar quarter, less the amount of any
refund otherwise made to the producer
pursuant to subparagraph (2) of this
paragraph.

(c) Promptly after the effective date
of this amending order, and thereafter
with respect to new producers, forward
to each producer a copy of the provisions
of the advertising and promotion pro-
gram (§§ 1032.110 through 1032.122).

(d) Make necessary audits to establish
that all agency funds are used only for
authorized purposes.

§ 1032.122 Liguidation.

In the event that the provisions of this
advertising and promotion program are
terminated, any remaining uncommitted
funds applicable thereto shall revert
to the producer-settlement fund of
§ 1032.83.

PART 1050—MILK IN THE CENTRAL
ILLINOIS MARKETING AREA

1. Section 1050.60 is revised as follows:
£ 1050.60 Producer-handlers.

Sections 105040 through 1050,54,
1050.61 through 1050.90, and 1050.110
through 1050.122 shall not apply to a
producer-handler,

2. In §1050.62, paragraph (b)(5) is
revised as follows:

§ 1050.62 Obligations of handler op-
erating a partially regulated distribut-
ing plant.

(b) L

(5) From the value of such milk at the
Class I price applicable at the location
of the nonpool plant (not to be less than
the Class II price), subtract its value at
the welghted average price applicable at
such location plus 5 cents, or the Class
II price, whichever is higher; and add
for the quantity of recanstituted skim
milk specified in subparagraph (3) of
this paragraph its value computed at the
Class I price applicable at the location
of the nonpool plant (not to be less than
the Class II price) less the value of such
skim milk at the Class II price.

3. In § 1050.71, a new paragraph (c-1)
is added to read as follows:

§ 1050.71 Computation of the uniform
price

(c-1) Subtract an amount computed
by multiplying the total hundredweight
of producer milk included pursuant to
paragraph (a) of this section by 5 cents;

4. In §1050.84, paragraph (b)(2) is
revised to read as follows:

§1050.84 Payments to the producer-
settlement fund.
» » » » L
(b ) LI

(2) The value at the weighted average
price(s) applicable at the location of the
plant(s) from which received plus 5
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cents (not to be less than the value at
the Class II price) with respect to other
source milk for which a value is com-
puted pursuant to § 1050.70(f).

5. Immediately following § 1050.89, a
new centerhead and new §§1050.110
through 1050.122 are added as follows:

ADVERTISING AND PROMOTION PROGRAM
§ 1050.110 Agency.

“Agency"” means an agency organized
by producers and producers’ cooperative
associations, in such form and with
methods of operation specified in this
part, which is authorized to expend funds
made available pursuant to §1050.121
(b) (1), on approval by the Secretary, for
the purposes of establishing or providing
for establishment of research and devel-
opment projects, advertising (excluding
brand advertising), sales promotion, ed-
ucational, and other programs, de-
signed to improve or promote the
domestic marketing and consumption of
milk and its products. Members of the
Agency shall serve without compensation
but shall be reimbursed for reasonable
expenses incurred in the performance of
duties as members of the Agency.

§ 1050.111 Composition of Agency.

Subject to the conditions of paragraph
(a) of this section, each cooperative as-
sociation or combination of cooperative
associations as provided for under
§ 1050.113(b), is authorized one agency
representative for each full 10 percent
of the participating member producers
(producers who have not requested re-
funds for the most recent quarter) it
represents, Cooperative associations with
less than 10 percent of the total partici-
pating producers that have elected not
to combine pursuant to § 1050.113(h),
and participating producers who are not
members of cooperatives, are authorized
to select from such group of participat-
ing producers, in total, pursuant to
§ 1050.113(¢c), one Agency representative
for each full 10 percent that such pro-
ducers constitute of the total participat-
ing producers, If such group of producers
in total constitutes less than 10 percent
but not less than 1 percent of the total
participating producers it shall neverthe-
less be authorized to select from such
group in total one agency representative.
For the purpose of the agency's initial
organization, all persons defined as pro-
ducers shall be considered as participat-
ing producers.

(a) If any cooperative association or
combination of cooperative associations,
as provided for under § 1050.113(b), has
& majority of the participating produc-
ers, representation from such cooperative
or group of cooperatives, as the case may
be, shall be limited to the minimum num-
ber of representatives necessary to con-
stitute a majority of the agency repre-
sentatives, but not less than five,

§1050.112 Term of office.

The term of office of each member of
the Agency shall be 1 year, or until & re-
placement is designated by the coopera-

tive association or is otherwise appro-
priately elected.

§ 1050.113 Selection of Ageney mem-
bers.

The selection of Agency members shall
be made pursuant to paragraphs (a),
(b), and (¢) of this section. Each person
selected shall qualify by flling with the
market administrator a written accept-
ance promptly after being notified of
such selection.

(a) Each cooperative association au-
thorized one or more representatives to
the Agency shall notify the market ad-
ministrator of the name and address of
each representative who shall serve at
the pleasure of the cooperative.

(b) For purposes of this program, co-
operative associations may elect to com-
bine their participating memberships
and, if the combined total of participat-
ing producers of such cooperatives is 10
percent or more of the total participating
producers, such cooperatives shall be eli-
gible to select a representative(s) to the
Agency under the rules of § 1050.111 and
paragraph (a) of this section,

(c) Selection of Agency members to
represent participating nonmember
producers and participating producer
members of a cooperative association(s)
having less than the required 10 per-
cent of the producers participating in
the advertising and promotion program
and who have not elected to combine
memberships as provided in paragraph
(b) of this section, shall be supervised by
the market administrator in the follow-
ing manner: «

(1) Promptly after the effective date
of this amending order, and annually
thereafter, the market administrator
shall give notice to participating pro-
ducer members of such cooperatives and
participating nonmember producers ol
their opportunity to nominate one or
more producers as Agency representa-
tives, as the case may be, and also shall
specify the number of representatives
to be selected.

(2) Following the closing date for
nominations, the market administrator
shall announce the nominees who are
eligible for Agency membership and shall
conduct a referendum among the in-
dividual participating producers eligible
to vote. Election to membership shall
be determined on the basis of the nomi-
nee (or nominees) receiving the Iargest
number of eligible votes. If an elected
representative subsequently discontinues
producer status or Is otherwise unable
to complete his term of office, the markel
administrator shall appoint as his re-
placement the participating producer
who received the next highest number
of eligible votes.

§ 1050.114 Agency operating procedure.

A majority of the Agency members
shall constitute a quorum. Any action of
the Agency shall require a majority of
concurring votes of those present and
voting, unless the Agency determines
that more than a simple majority shall
be required.
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§ 1050.115 Powers of the Agency.

The Agency is empowered to:

(a) Administer the terms and provi-
sions of the program within the scope
of Agency authority pursuant to
§ 1050.110;

(b) Make rules and regulations to ef-
fectuate the purpcses of Public Law
91-670;

(¢) Recommend amendments to the
Secretary; and

(d) With the approval of the Secre-
tary, enter into contracts and agree-
ments with persons or organizations as
deemed necessary to carry out advertis-
ing and promotion programs and proj-
ects specified in §§ 1050.110 and 1050.117.

£ 1050.116 Duties of the Agency.

The Agency shall perform all duties
necessary to carry out the terms and
provisions of this program including, but
not limited to, the following:

(a) Meet, organize, and select from
among its members a chairman and such
other officers and committees as may be
necessary, and adopt and make public
such rules as may be necessary for the
conduct of its business;

(b) Develop programs and projects
pursuant to §§ 1050.110 and 1050.117;

(¢) Keep minutes, books, and records,
and submit books and records for
examination by the Becretary and fur-
nish any information and reports re-
quested by the Secretary;

(d) Prepare and submit to the Secre-
tary for approval prior to each quarterly
period a budget showing the projected
amounts to be collected during the
quarter and how such funds are to be
disbursed by the Agency;

(@) When desirable, establish an ad-
visory committee(s) of persons other
than Agency members;

(f) Employ and fix the compensation
of any person deemed to be necessary to
:g gxerclse of powers and performance of

es;

(g) Establish the rate of reimburse-
ment to the members of the Agency for
expenses in attending meetings, and pay
the expenses of administering the
Agency; and

(h) Provide for the bonding of all per-~
sons handling Agency funds in an amount
and with surety thereon satisfactory to
the Secretary.

§ 1050.117 Advertising, Research, Edu-
cation and Promotion Program.

The Agency shall develop and submit
to the Secretary for approval all pro-
grams or projects undertaken under the
authority of this part. Such programs or
projects may provide for:

(a) The establishment, issuance, ef-
fectuation, and administration of appro-
priate programs or projects for the ad-
vertising and promotion of milk and milk
products on a nonbrand basis:

(b) The utilization of the services of
other organizations to carry out Agency
programs and projects if the Agency
finds that such activities will benefit pro-
ducers under this part; and

(¢) The establishment, support, and
conduct of research and development
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projects and studies that the Agency

finds will benefit all producers under this

part.

§ 1050.118 Limitation of expenditures
by the Agency.

(a) Not more than 5 percent of the
funds received by the Agency pursuant
te §1050.121(b) (1) shall be utilized for
administrative expense of the Agency.

(b) Agency funds shall not, in any
manner, be used for political activity or
for the purpose of influencing govern-
mental policy or action except in recom-
mending to the Secretary amendments to
the advertising and promotion program
provisions of this part.

(¢) Agency funds may not be expend-
ed to solicit producer participation.

(d) Agency funds may be used only for
programs and projects promoting the do-
mestic marketing and consumption of
milk and its products.

§ 1050,119 Personal liability.

No member of the Agency shall be held
personally responsible, elther individually
or jointly with others, in any way whatso-
ever to any person for errors in judgment,
mistakes, or other acts, either of commis~
sion or omission, of such member in per-
formance of his duties, except for acts of
willful misconduct, gross negligence, or
those which are criminal in nature.

§ 1050.120 Procedure for requesting re-
funds.

Any producer may apply for refund
subject to the applicable conditions set
forth in this section.

(a) Refund shall be accomplished
only through application filed with, and
in the manner prescribed by, the market
administrator and signed by the pro-
ducer. Only that information necessary
to identify the producer and the records
relevant to the refund may be required of
such producer.

(b) Except as provided in paragraph
(¢) of this section, the request shall be
submitted within the first 15 days of
December, March, June, or September
for milk to be marketed during the ensu-
ing calendar quarter beginning on the
first day of January, April, July, and
October, respectively,

(¢) A dairy farmer who first acquires
producer status under this part after the
15th day of December, March, June, or
September, as the case may be, and prior
to the end of the ensuing calendar
quarter may, upon application filed with
the market administrator pursuant to
paragraph (8) of this section, be eligible
for refund on all marketings against
which an assessment is withheld during
such calendar quarter pursuant to
§1050.71(c-1). Provided: That, such
eligibility for refund shall not apply to
a dalry farmer who during the first 15
days of such December, March, June, or
September, respectively, was a producer
under an order where the same refund
notification period applied and such
dairy farmer did not appropriately sub-
mit refund application during such pe-
riod. This paragraph also shall be appli-
cable to all producers during the period
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following the effective date of this
amending order to the beginning of the
first full calendar quarter for which the
opportunity exists for such producers to
request refunds pursuant to paragraph
(b) of this section.

(d) A dairy farmer who, with respect
to any calendar quarter, has appropri-
ately filed request for refund of program
assessments on his marketings of milk
under another order that provides for
an advertising and promotion program
will be eligible (on the basls of his request
filed under the other order) for refund
with respect to his producer milk mar-
keted under this order during such
quarter for which deductions were made
pursuant to § 1050.71(c-1).

§ 1050.121
istrator.

Except as specified In § 1050.116, the
market administrator, in addition to
other duties specified by this part, shall
perform all the duties necessary to ad-
minister the terms and provisions of the
advertising and promotion program in-
cluding, but not limited to, the following:

(a) Within 30 days after the effective
date of this amending order, and an-
nually thereafter, conduct a referendum
to determine representation on the
Agency pursuant to § 1050.113(¢) ;

(b) Set aside the amounts subtracted
under § 1050.71(c~1) into an advertising
and promotion fund, separately ac-
counted for, from which shall be dis-
bursed:

(1) To the Agency each month, all
such funds less any necessary amount
held in reserve to cover refunds pursuant
to subparagraphs (2) and (3) of this
paragraph, and payments to cover ex-
penses of the market administrator in-
curred in the administration of the ad-
vertising and promotion program (in-
cluding audit).

(2) Refund to producers the amounts
of mandatory checkoff for advertising
and promotion programs required under
authority of State law applicable to such
producers, but not in amounts that ex-
ceed a rate of 5 cents per hundredweight
on the volume of milk pooled by any such
producer for which deductions were
made pursuant to § 1050.71(c-1).

(3) After the end of each calendar
gquarter, make a refund to each producer
who has made application for such re-
fund pursuant to §1050.120. Such re-
fund shall be computed at the rate of 5
cents per hundredweight of such pro-
ducer’s milk pooled for which deductions
were made pursuant to § 1050.71(c-1) for
such calendar quarter, less the amount
of any refund otherwise made to the
producer pursuant to subparagraph (2)
of this paragraph,

(¢) Promptly after the effective date
of this amending order, and thereafter
with respect to new producers, forward
to each producer a copy of the provisions
of the advertising and promotion pro-
gram (3§ 1050,110 through 1050.122),

(d) ‘Make necessary audits to estab-
lish that all agency funds are used only
for authorized purposes,

Duties of the market admin-
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§ 1050.122 Liquidation.

In the event that the provisions of this
advertising and promotion program are
terminated, any remaining uncommit-
ted funds applicable thereto shall revert
to the producer-settlement fund of
£ 1050.83.

PART 1062—MILK IN THE ST. LOUIS-
OZARKS MARKETING AREA

1. In. §1062.60, paragraph
revised as follows:

£ 1062.60 Exemptions.

(a) Producer-handler, Sections 1062.40
through 1062.46, 1062.50 through 1062.54,
1062.61, 1062.62, 1062.70 through 1062.72,
1062.80 through 106288 and 1062110
through 1062.122 shall not apply to a
producer-handler; and

- - - - -

2. In §1062.62, paragraph (b)(5) Is
revised as follows:

§ 1062.62 Obligntions of handlers op-
erating a partially regulated distribut-
ing plant.

(b). 0 o.*

(5) From the value of such milk at
the Class I price applicable at the loca-
tion of the nonpool plant, subtract its
value at the uniform price applicable at
such location plus 5 cents (not to be less
than the Class II price) and add for the
quantity of reconstituted skim milk
specified in subparagraph (3) of this
paragraph its value computed at the
Class I price applicable at the location
of the nonpool plant less the value of
such skim milk at the Class IT price.

3. In § 1062.71, & new paragraph (e-1)
is added as follows:

g 1062.71 Compumation of uniform
prices.
- - » . -

(c-1) Subtract an amount computed
by multiplying the total hundredweight
of producer milk Included pursuant to
paragraph (a) of this section by 5 cents.

§1062.84 [Amended]

4. In §1062.84, Payments to the
producer-settlement fund, paragraph (b)
(2) is revised by inserting the words
“plus 5 cents™ following the initial words
“The value at the weighted average
price(s) applicable at the location of the
plant(s) from which received * * *"

5. Immediately following § 1062.88, a
new centerhead and new §§ 1062.110
through 1062.122 are added as follows:

ADVERTISING AND PROMOTION PROGRAM
£ 1062.110 Agency.

“Agency” means an agency organized
by producers and producers’ cooperative
assoclations, in such form and with
methods of operation specified in this
part, which is authorized to expend
funds made available pursuant to
§ 1062.121(b) (1), on approval by the Sec-
retary, for the purposes of establishing
or providing for establishment of re-
search and development projects, adver-

(a) 1is

PROPOSED RULE MAKING

tising (execluding brand advertising),
sales promotion, educational, and other
programs, designed to improve or pro-
mote the domestic marketing and con-
sumption of milk and its products,
Members of the Agency shall serve with-
out compensation but shall be reim-
bursed for reasonable expenses incurred
in the performance of duties as members
of the Agency.

§ 1062.111 Composiiion of Ageney,

Subject to the conditions of para-
graph (a) of this section, each coopera-
tive association or combination of
cooperative associations, as provided for
under § 1062.113(b), is authorized one
agency representative for each full 5
percent of the participating member
producers (producers who have not re-
quested refunds for the most recent
quarter) it represents, Cooperative as-
sociations with less than 5 percent of
the total participating producers that
have elected not to combine pursuant to
§1062.113(b), and participating pro-
ducers who are not members of coopera-
tives are authorized to select from such
group of participating producers, in
total, pursuant to § 1062.113(c), one
Agency representative for each full 5
percent that such producers constitute
of the total participating producers. If
such group of producers in total consti-
tutes less than 5 percent but not less
than 1 percent of the total participating
producers it shall nevertheless be au-
thorized to select from such group in
total one agency representative. For the
purpose of the agency's initial organiza-
tion, all persons defined as producers
shall be considered as participating
producers.

(a) If any cooperative association or
combination of cooperative associations,
as provided for under § 1062.113(b), has
8 majority of the participating pro-
ducers, representation from such coop-
erative or group of cooperatives, as the
case may be, shall be limited to the mini-
mum number of representatives neces-
sary to constitute a majority of the
agency representatives, but not less than
five.

§1062.112 Term of office.

The term of office of each member of
the Agency shall be 1 year, or until &
replacement is designated by the coop-
erative association or is otherwise ap-
propriately elected.

§ 1062.113
bers.

The selection of Agency members shall
be made pursuant to paragraphs (a),
(b), and (¢) of this section. Each person
selected shall qualify by filing with the
mearket administrator & written accept-
ance promptly after being notified of
such selection.

(a) Bach cooperative association au~
thorized one or more representatives to
the Agency shall notify the market ad-
ministrator of the name and address of
each representative who shall serve at
the pleasure of the cooperative.

Selection of Agency mem-

(b) For purposes of this program, co-
operative associations may elect to com-
bine their participating memberships
and, if the combined total of partici-
pating producers of such cooperatives is
5 percent or more of the total partici-
pating producers, such cooperatives
shall be eligible to select a representa-
tive(s) to the Agency under the rules of
$1062.111 and paragraph (a) of this
section.

(c) Selection of Agency members to
represent participating ionmember pro-
ducers nnd participating producer mem-
bers of a cooperative association(s)
having less than the required 5 percent
of the producers participating in the ad-
vertising and promotion program and
who have not elected to combine mem-
berships as provided in paragraph (b)
of this section, shall be supervised by the
market administrator in the following
manner:

(1) Promptly after the effective date
of this amending order, and annually
thereafter, the market administrator
shall give notice to participating pro-
ducer members of such cooperatives and
participating nonmember producers of
their opportunity to nominate one or
more producers as Agency representa-
tives, as the case may be, and also shall
specify the number of representatives
to be selected.

(2) Following the closing date for
nominations, the market administrator
shall announce the nominees who are
eligible for Agency membership and shall
conduct a referendum among the indi-
vidual participating producers eligible
1o vote. Election to membership shall be
determined on the basis of the nominee
{(or nominees) receiving the Iargest
number of eligible votes. If an eiected
representative subsequently discontinues
producer status or is otherwise unable
to complete his term of office, the mar-
ket administrator shall appoint as his
replacement the participating producer
wheo received the next highest number of
eligible votes,

§ 1062.114 Agency operating procedure.

A majority of the Agency members
shall constitute a quorum. Any action
of the Agency shall require a majority
of concwrring votes of those present and
voting, unless the Agency determines
that more than a simple majority shall
be required.

§ 1062.115 Powers of the Agency.

The Agency is empowered to:

(a) Administer the terms and pro-
visions of the program within the
scope of Agency authority pursuant to
§$1062.110;

(b) Make rules and regulations to ef-
fecutate the purposes of Public Law
91-670;

(¢) Recommend amendments to the
Secretary; and

(d) With the approval of the Secre-
tary, enter into contracts and agreements
with persons or organizations as deemed
necessary to carry out advertising and
promotion programs and projects speci-
fied in §§ 1062.110 and 1062.117.
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§1062.116 Duties of the Agency.

The Agency shall perform all duties
necessary to carry out the terms and
provisions of this program including, but
not limited to, the following:

(a) Meet, organize, and seléct from
among its members a chalrman and such
other officers and committees as may be
necessary, and adopt and make public
such rules as may be necessary for the
conduct of its business;

(b) Develop programs and projects
pursuant to §§1062.110 and 1062,117;

(c) Keep minutes, books, and records
and submit books and records for ex-
amination by the Secretary and furnish
any information and reports requested by
the Secretary;

(d) Prepare and submit to the Secre-
tary for approval prior to each quarter-
1y period a budget showing the projected
amounts to be collected during the quar-
ter and how such funds are to be dis-
bursed by the Agency;

(e) When desirable, establish an ad-
visory committee(s) of persons other
than Agency members;

(f) Employ and fix the compensation
of any person deemed to be necessary
to its exercise of powers and perform-
ance of duties;

(g) Establish the rate of reimburse-
ment to the members of the Agency for
expenses in atiending meetings, and pay
the expenses of administering the
Agency; and

(h) Provide for the bonding of all per-
sons handling Agency funds in an amount
and with surety thereon satisfactory to
the Secretary.

§1062,117 Advertising, rescarch, educa-
tion, and promotion program.

The Agency shall develop and submit
to the Secretary for approval all pro-
grams or projects undertaken under the
authority of this part. Such programs
or projects may provide for:

(&) The establishment, issuance, ef-
fectuation, and administration of appro-
priate programs or projects for the ad-
vertising and promotion of milk and
milk products on a nonbrand basis;

(b) The utilization of the services of
other organizations to carry out Agency
programs and projects if the Agency
finds that such activities will benefit
producers under this part; and

(¢) The establishment, support, and
conduct of researck and development
projects and studies that the Agency
ﬂ& will benefit all producers under this
rart,

§1062.118 Limiwmtion of expenditures
by the Agency.

(a) Not more than 5 percent of the
funds received by the Agency pursuant to
£ 1062.121(b) (1) shall be utilized for ad-
ministrative expense of the Agency.

(b) Agency funds shall not, in any
manner, be used for political activity or
for the purpose of influencing govern-
mental policy or action, except in recom-
mending to the Secretary amendments
to the advertising and promotion pro-
gram provisions of this part,

(¢) Agency funds may not be expended
to solicit producer participation.

PROPOSED RULE MAKING

(d) Agency funds may be used only
for programs and projects promoting the
domestic marketing and consumption of
milk and its products.

§ 1062119 Personal liability.

No member of the Agency shall be
held personally responsible, either indi-
vidually or jointly with others, in any
way whatsoever to any person for errors
in judgment, mistakes, or other acts,
elther of commission or omission, of such
member in performance of his duties,
except for acts of willful misconduct,
gross negligence, or those which are
criminal in nature,

§ 1062,120 Procedure for requesting re-
funds.

Any producer may apply for refund
subject to the applicable conditions set
forth in this section.

(a) Refund shall be accomplished only
through application filed with, and in the
manner prescribed by, the market ad-
ministrator and signed by the producer.
Only that Information necessary to
identify the producer and the records
relevant to the refund may be required
of such producer,

(b) Except as provided in paragraph
(c) of this section, the request shall be
submitted within the first 15 days of
December, March, June, or September
for milk to be marketed during the ensu-
ing calendar quarter beginning on the
first day of January, April, July, and
October, respectively.

(¢) A dalry farmer who first acquires
producer status under this part after the
15th day of December, March, June, or
September, as the case may be, and prior
to the end of the ensuing calendar quar-
ter may, upon application filed with the
market administrator pursuant to para-
graph (a) of this section, be eligible for
refund on all marketings against which
an assessment is withheld during such
calendar quarter pursuant to § 1062.71
(c~-1): Provided: That, such eligibility
for refund shall not apply to a dairy
farmer who during the first 15 days of
such December, March, June, or Septem-
ber, respectively, was a producer under
an order where the same refund notifica-
tion period applied and such dairy
farmer did not appropriately submit re-
fund application during such period.
This paragraph also shall be applicable
to all producers during the period follow-
ing the effective date of this amending
order to the beginning of the first full
calendar quarter for which the oppor-
tunity exists for such producers to re-
quest refunds pursuant to paragraph (b)
of this section.

(d) A dairy farmer who, with respect
to any calendar quarter, has appropri-
ately filed request for refund of program
assessments on his marketings of milk
under another order that provides for an
advertising and promotion program will
be eligible (on the basis of his request
filed under the other order) for refund
with respect to his producer milk
marketed under this order during such
quarter for which deductions were made
pursuant to § 1062.71(c-1).
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§ 1062.121 Duties of the market admin-

istrator.

Except as specified in § 1062.116, the
market administrator, in addition to
other duties specified by this part, shall
perform all the duties necessary to ad-
minister the terms and provisions of the
advertising and promotion program in-
cluding, but not limited to, the following:

(&) Within 30 days after the effective
da'e of this amending order, and annu-
ally thereafter, conduct a referendum to
determine representation on the Agency
pursuant to § 1062.113(¢) ; %

(b) Set aside the amounts subtracted
under § 1062.71(¢c-1) into an advertising
and promotion fund, separately ac-
counted for, from which shall be
disbursed:

(1) To the Agency each month, all
such funds less any necessary amount
held in reserve to cover refunds pur-
suant to subparagraphs (2) and (3) of
this paragraph, and payments to cover
expenses of the market administrator
incurred in the administration of the ad-
vertising and promotion program (n-
cluding audit) .

(2) Refund to producers the amounts
of mandatory checkoff for advertising
and promotion programs required under
authority of State law applicable to such
producers, but not in amounts that ex-
ceed a rate of 5 cents per hundredwelght
on the volume of milk pooled by any such
producer for which deductions were
made pursuant to § 1062.71(c-1).

(3) After the end of each calendar
quarter, make a refund to each producer
who has made application for such re-
fund pursuant to § 1062.120. Such re-
fund shall be computed at the rate of 5
cents per hundredweight of such
producer’s milk pooled for which deduc-
tions were made pursuant to § 1062.71
(c-~1) for such calendar quarter, less the
amount of any refund otherwise made to
the producer pursuant to subparagraph
(2) of this paragraph.

(¢c) Promptly after the effective date
of this amending order, and thereafter
with respect to new producers, forward
to each producer a copy of the provisions
of the advertising and promotion pro-
gram (§§ 1062.110 through 1062.122).

(d) Make necessary audits to establish
that all agency funds are used only for
authorized purposes.

§ 1062.122 Liquidation.

In the event that the provisions of this
advertising and promotion program are
terminated, any remaining uncommitted
funds applicable thereto shall revert
to the producer-settlement fund of
§ 1062.83.

PART 1064—MILK IN THE GREATER
KANSAS CITY MARKETING AREA

1. Section 1064.60 is revised as follows:
§ 1064.60 Exempt handlers.

Sections 1064.40 through 1064.46, 1064 .-
50 through 1064.53, 1064.61, 1064.70,
1064.71, 1064.80 through 1064.88, and
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1064.110 through 1064.122, shall not ap-
ply to & handler pursuant to § 1064.7(1),
a producer-handler, or to a handler op-
erating a plant from which less than
an average of 600 pounds of Class T milk
per day is distributed on routes in the
marketing area,

2. In §1064.61, paragraph (b) (%) is
revised as follows:

5 1061.61 Obligations of handler op-
erating a partinlly regulated distribut-
ing plant.

. - - » -
{ b. &l 9.0

(5) From the value of such milk at the
Class I price applicable at the location
of the nonpool plant, subtract its value
al the weighted average price appiicable
at such location plus 5 cents (not to be
less than the Class ITI price) , and add for
the quantity of reconstituted skim milk
specified in subparagraph (3) of this
paragraph its value computed at the
Class I price applicable at the location
of the nonpool plant less the value of
such skim milk at the Class III price.

3. In § 1064.71, a new paragraph (¢-1)
is ndded to read as follows:

§ 106171 Compuimtion of uniform
price.
- - » - -

(c~1) Subtract an amount computed
by multiplying the total hundredweight
of producer milk included pursuant to
paragraph (a) of this section by 5 cents;

4. In § 1064.72 revise paragraphs (a)
and (b) toread as follows:

§ 1064.72 Compumtion of wniform
prices for base and excess milk.

(a) Subtract from the amo result-
ing from the computations made pur-
suant to paragraphs (a) through (d) of
§ 1064.71 an amount computed by multi-
plying the weighted average price plus
5 cents times the hundredweight of milk
specified in § 1064.71(e) (2) ;

(b) Determine the value of excess milk
by multiplying the hundredweight of
producer milk determined to be excess
milk in series beginning with Class III by
the respective class prices minus 5 cenis
for milk of 3.5 percent butterfat content,

and adding together the resulting
amounts;

- » - - -
§ 1064.80 [Amended]

5. In § 1064.80, Time and method of
., the phrase in paragraph (a)
“at not less than the applicable uniform
price(s) pursuant to §1064.71 or
§ 1064.82" is changed to read “at not less
than the applicable uniform price(s)
pursuant to § 1064.71 or § 1064.72."
6. In § 1064.84, revise paragraph (a)
(2) (i) to read as follows:

§ 1064.84 Payments to the producer-
settlement fund.
(a) L
(33 *.o®

(i) The value at the weighted aver-
age price(s) applicable at the location of

PROPOSED RULE MAKING

the plant(s) from which received plus
5 cents (not to be less than the Class III
price) with respect to other source milk
for which a value is computed pursuant
to § 1064.70(e).

7. Immediately following § 106488 a
new centerhead and new §§ 1064110
through 1064.122 are added as follows:

ADVERTISING AND PROMOTION PROGRAM
§ 1864.110 Agencey.

“Agency" means an agency organized
by producers and producers’ cooperative
assoclations in such form and with
methods of operation specified in this
part, which is authorized to expend funds
made available pursuant to § 1064.121
tb) (1), on approval by the Secretary, for
the purposes of establishing or provid-
ing for establishment of research and
development projects, advertising (ex-
cluding brand advertising), sales pro-
motion, educational, and other programs,
designed to improve or promote the do-
mestic marketing and consumption of
milk and its products. Members of the
Agency shall serve without compensa-
tion but shall be reimbursed for reason-
able expenses incurred in the perform-
ance of dutles as members of the Agency,

§1064.111 Composition of Agency.

Subfect to the conditions of paragraph
(a) of this section, each cooperative as-
sociation or combination of cooperative
associations, as provided for under
§ 1064.113(b), is authorized one agency
representative for each full 5 percent
of the participating member producers
(producers who have not requested re-
funds for the most recent quarter) it rep~
resents. Cooperative associations with
less than 5 percent of the total partici-
pating producers that have elected not
to combine pursuant to § 1064.113(b),
and participating producers who are not
members of cooperatives, are authorized
to select from such group of participating
producers, in total, pursuant to § 1064.113
(¢), one Agency representative for each
full 5 percent that such producers consti-
tute of the total participating producers.
If such group of producers in total con-
stitutes less than 5 percent but not less
than 1 percent of the total participating
producers, it shall nevertheless be au-
thorized to select from such group in
total one ageney representative. For the
purpose of the agency’s initial organiza-
tion, all persons defined as producers
shall be considered as participating
producers.

(a) If any cooperative association or
combination of cooperative associations,
as provided for under § 1064.113(b), has
a majority of the participating pro-
ducers, representation from such coop-
erative or group of cooperatives, as the
case may be, shall be limited to the mini-
mum number of representatives neces-
sary to constitute a majority of the

agency representatives but not less than-

five.
§ 1064.112  Term of office.

. The term of office of each member of
the Agency shall be 1 year, or until a
replacement is designated by the coop-

erative association or is otherwise ap-
propriately elected.

§ 1064.113 Selection of Agency mem.
bers.

The selection of Agency members shall
be made pursuant to paragraphs (a), (b),
and (c) of this section. Each person se-
lected shall qualify by fillng with the
market administrator a written accept-
ance promptly after being notified of
such selectlon.

(a) Each cooperative association au-
thorized one or more representatives to
the Agency shall notify the market ad-
ministrator of the name and address of
each representative who shall serve at
the pleasure of the cooperative.

(b) For purposes of this program, co-
operative associations may elect to com-
bine their participating memberships
and, if the combined total of participat-
ing producers of such cooperatives is 5
percent or more of the total participating
producers, such cooperatives shall be
eligible to select a representative(s) to
the Agency under the rules of § 1064.111
and paragraph (a) of this section.

(c) Selection of Agency members to
represent participating nonmember pro-
ducers and participating producer mem-
bers of a cooperative assoeiation(s) hav-
ing less than the required 5 percent of
the producers participating in the adver-
tising and promotion program and who
have not elected to combine memberships
as provided in paragraph (b) of this sec-
tion, shall be supervised by the market
administrator in the following manner:

(1) Promptly after the effective date
of this amending order, and annually
thereafter, the market administrator
shall give notice to participating pro-
ducer members of such cooperatives and
participating nonmember producers of
their opportunity to nominate one or
more producers as Agency representa-
tives, as the case may be, and also shall
specify the number of representatives to
be selected.

(2) Following the closing date for
nominations, the market administrator
shall announce the nominees who are
eligible for Agency membership and shall
conduct a referendum among the indi-
‘vidual participating producers eligible to
vote. Election to membership shall be
determined on the basis of the nominee
(or nominees) receiving the largest num-
ber of eligible votes. If an elected repre-
sentative subsequently discontinues pro-
ducer status or is otherwise unable to
complete his term of office, the market
administrator shall appoint as his re-
placement the participating producer
who received the next highest number
of eligible votes.

§ 1064114  Agency operating procedure.

A majority of the Agency members
shall constitute a quorum. Any action of
the Agency shall require a majority of
concurring votes of those present and
voting, unless the Agency determines
that more than a simple majority shall
be required.
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§ 1064.115 Powers of the Agency.

The Agency is empowered to:

(a) Administer the terms and pro-
vigions of the program within the scope
of Agency authority pursuant to
§ 1064.110;

(b) Make rules and regulations to ef-
fectuate the purposes of Public Law
91-670;

(¢) Recommend amendments to the
Secretary; and

(d) With the approval of the Secretary,
enter into contracts and agreements with
persons or organizations as deemed
necessary to carry out advertising and
promotion programs and projects speci-
fled In §% 1064.110 and 1064.117.

§ 1064116 Daties of the Agency.

The Agency shall perform all duties
necessary to carry out the terms and
provisions of this program including, but
not Iimited to, the following:

(a) Meet, organize, and select from
among its members a chairman and such
other officers and committees as may be
necessary, and adopt and make public
such rules as may be necessary for the
conduct of its business;

(b) Develop programs and projects
pursuant to §5 1064110 and 1064.117;

(¢) Keep minutes, books, and records
and submit books and records for exam-
ination by the Secretary and furnish any
information and reports requested by the
Secretary;

(d) Prepare and submit to the Secre-
tary for approval prior to each quarterly
period a budget showing the projected
amounts to be collected during the quar-
téer and how such funds are to be dis-
bursed by the Agency;

(e) When desirable, establish an advi-
sory committee(s) of persons other than
Agency members;

(f) Employ and fix the compensation
of any person deemed to be necessary to
its exercise of powers and performance
of duties;

(g) Establish the rate of reimburse-
ment to the members of the Agency for
expenses in attending meetings, and pay
the expenses of administering the
Agency; and

(h) Provide for the bonding of all per-
sons handling Agency funds in an
amount and with surety thereon satis-
factory to the Secretary.

§ 1064.117 Advertising, rescarch, cdu-
cation, and promotion program.

The Agency shall develop and submit
to the Secretary for approval sll pro-
grams or projects undertaken under the
authority of this part. Such programs or
projects may provide for:

(a) The establishment, issuance, effec-
tuation, and administration of appro-
priate programs or projects for the adver-
tising and promotion of milk and milk
products on & nonbrand basis;

(b) The utilization of the services of
other organizations to carry out Agency
programs and projects if the Agency
finds that such activities will benefit pro-
ducers under this part; and

No, §—Pt. I—T
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(¢) The establishment, support, and
conduct of research and development
projects and studies that the Agency finds
will benefit all producers under this part.

§£ 1064.118 Limitation of expenditures
by the Agency.

(a) Not more than 5 percent of the
funds received by the Agency pursuant
to §1064.121(b) (1) shall be utilized for
administrative expense of the Agency.

(b) Agency funds shall not, in any
maunner, be used for political activity or
for the purpose of Influencing govern-
mental policy or action, except in recom-
mending to the Secretary amendments
to the advertising and promotion pro-
gram provisions of this part.

(¢) Agency funds may not be expended
to solicit producer participation,

(d) Agency funds may be used only
for programs and projects promoting the
domestic marketing and consumption of
milk and its products.

§ 1064.119 Personal liability.

No member of the Agency shall be
held personally responsible, either indi-
vidually or jointly with others, in any
way whatsoever to any person for errors
in judgment, mistakes, or other acts,
elther of commission or omission, of such
member in performance of his duties,
except for acts of willful misconduct,
gross negligence, or those which are
criminal in nature.

§ 1064.120

funds.

Any producer may apply for refund
subject to the applicable conditions set
forth in this section.

(a) Refund shall be accomplished only
through application filed with, and in the
manner prescribed by, the market ad-
ministrator and signed by the producer.
Only that information necessary to iden-
tify the producer and the records rele-
vant to the refund may be required of
such producer.

(b) Except as provided in paragraph
(¢) of this section, the request shall be
submitted within the first 15 days of
December, March, June, or September
for milk to be marketed during the en-
suing calendar quarter beginning on the
first day of January, April, July, and
October, respectively.

(c) A dairy farmer who first acquires
producer status under this part after
the 15th day of December, March, June,
or September, as the case may be, and
prior to the end of the ensuing calendar
quarter may, upon application filed with
the market administrator pursuant to
paragraph (a) of this section, be eligible
for refund on all marketings against
which an assessment is withheld during

Provided, That such
euxibmw for refund shall not apply to
& dairy farmer who during the first 15
days of such December, March, June, or
September, respectively, was a producer
under an order where the same refund
notification period applied and such

dalry farmer did not appropriately

Procedure for requesting re-
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submit refund application during such
period. This paragraph slso shall be
applicable to all producers during the
period following the effective date of this
amending order to the beginning of the
first full calendar quarter for which the
opportunity exists for such producers to
request refunds pursuant to paragraph
(b) of this section.

(d) A dairy farmer who, with respect
to any calendar quarter, has appropri-
ately filed request for refund of program
assessments on his marketings of milk
under another order that provides for
an advertising and promotion program
will be eligible (on the basis of his re-
quest filed under the other order) for
refund with respect to his producer milk
marketed under this order during such
quarter for which deductions were made
pursuant to § 1064.71(c-1).

§ 1064.121

istrator.

Except as specified in § 1064.116, the
market administrator, In addition to
other duties specified by this part, shall
perform all the dutles necessary to ad-
minister the terms and provisions of the
adverlising and promotion program in-
cluding, but not limited to, the following:

(n) Within 30 days after the effective
date of this amending order, and an-
nually thereafter, conduct a referendum
to determine representation on the
Agency pursuant to § 1064.113(c);

(b) Set aside the amounts subtracted
under § 1064.71(c-1) into an advertis-
ing and promotion fund, separately
accounted for, from which shall be
disbursed:

(1) To the Agency each month, all
such funds less any necessary amount
held in reserve to cover refunds pursu-
ant to subparagraphs (2) and (3) of this
paragraph, and payments to cover ex-
penses of the market administrator in-
curred in the administration of the ad-
vertising and promotion program (in-
cluding audit).

(2) Refund to producers the amounts
of mandatory checkoff for advertising
and promotion programs required under
authority of State law applicable to such
producers, but not in amounts that ex-
ceed a rate of 5 cents per hundredweight

“on the yolume of milk pooled by any
such producer for which deductions were
made pursuant to § 1064.71(c-1).

(3) After the end of each calendar
quarter, make a refund to each producer
who has made application for such re-
fund pursuant to § 1064.120. Such refund
shall be computed at the rate of 5 cents
per hundredweight of such producer's
milk pooled for which deductions were
made pursuant to § 1064.71(c-1) for such
calendar quarter, less the amount of any
refund otherwise made to the producer
pursuant to subparagraph (2) of this

paragraph. .

(e) Promptly after the effective date
of this amending order, and thereafter
with respect to new producers, forward
to each producer a copy of the provi-
sions of the advertising and promotion
program (§§ 1064.110 through 1064.122).

Duties of the market admin-.
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(d) Make necessary audit to establish
that all Agency funds are used only for
authorized purposes.

§ 1064122 Liguidation.

In the event that the provisions of
this advertising and promotion program
are terminated, any remaining uncoms-
mitted funds applicable thereto shall re-
vert to the producer-settlement fund of
§ 1064.83.

PART 1065—MILK IN THE NEBRASKA-
WESTERN IOWA MARKETING AREA

1, Section 1065.60 is revised as follows:

§ 1065.60 Producer-handler.

Sections 1065.40 through 1065.46,
1065.50 through 1065.53, 1065.70 through
1065.73, 1065.80 through 1065.87, and
1065.110 through 1065.122 shall not
apply to a producer-.handler.

2. In § 1065.62, paragraph (b)(5) is
revised as follows:

§ 1065.62 Obligations of handler operat-
ing a partially regulated distributing
plant.,

M) %00

(5) From the value of such milk at
the Class I price applicable at the loca-
tion of the nonpool plant, subtract its
value at the weighted average price ap-
plicable at such location plus 5 cents
(not to be less than the Class IIX price),
and add for the quantity of reconstituted
skim milk specified in subparagraph (3)
of this paragraph its yalue computed at
the Class I price applicable at the loca-
tion of the nonpool plant less the value
of such skim milk at the Class IITI price,

3. In §1065.71, a new paragraph
(d-1) is added as follows:
£1065.71 Compuiation of uniform
prices.
» - L » -

(d-1) Subtract an amount computed
by multiplying the total hundredweight
of producer milk included pursuant to
paragraph (a) of this section by 5 cents;

4. Section 1065.71a is revised to read
as follows:

§1065.71a Computation of uniform
prices for base milk and excess milk.

For each month in which a base plan
fs effective the market administrator
shall compute the uniform prices per
hundredweight for base milk and excess
milk of 3.5-percent butterfat content re-
ceived from producers as follows:

(a) From the net amount computed
pursuant to §1065.71 (a) through (e)
subtract the amounts specified in sub-
paragraphs (1) through (5) of this
paragraph:

(1) The amount computed by multi-
plying the hundredweight of milk speci-
fied in §1065.71(0) (2) by the welghted
average price plus 5 cents for all milk;

(2) The amount obtained by multiply-
ing by the Class III price, less 5 cents,
the total hundredweight of milk deliv-
ered by all producers who have no Class
I base;

PROPOSED RULE MAKING

(3) The amount computed by multi-
plying the hundredweight of excess milk
by the Class III price, less 5 cents, for
3.5-percent butterfat milk provided that
the quantity of milk to which the Class
III price, less 5 cents, is applied pursuant
to this subparagraph plus the quantity
pursuant to subparagraph (2) of this
paragraph shall not exceed the quantity
of producer milk in Class III;

(4) An amount computed by multiply-
ing any remaining hundredweight of ex-
cess milk by the Class II price, less 5
cents, for 3.5-percent butterfat milk to
the extent that producer milk in Class IT
is available for such assignment; and

(5) An amount computed by multiply-
ing any remaining hundredwelght of ex-
cess milk by the Class I'price, less 5 cents,
for 3.5-percent butterfat milk;

(b) Divide the net amount obtained
in paragraph (a) of this section by the
total hundredweight of base milk and
subtract not less than 4 cents but less
than 5 cents. This result shall be known
as the uniform base price per hundred-
weight of milk of 3.5-percent butterfat
content; and

(¢) Divide the amount obtained in
paragraphs (a) (3), (4) and (5) of this
section by the hundredweight of excess
milk, and subtract any fractional part of
1 cent. This result shall be known as the
uniform excess price per hundredweight
of milk of 3.5-percent butterfat content.

§ 1065.80a [Amended)

5. In § 1085.80a, Time and method of
payment to producers and to cooperative
associations, paragraph (a) is revised by
inserting the words ‘less 5 cents” (pre-
ceded and followed by commas), imme-
diately following the words “at not less
than the Class III price".

6. In § 1065.82, paragraph (b) (2) is re-
vised as follows:

§ 1065.82 Payments to the producer-
settlement fund.

(b) L

(2) The value at the weighted aver-
age price(s) applicable at the location
of the plant(s) from which received plus
5 cents (not to be less than the value at
the Class ITI price) with respect to other
source milk for which a value is com-
puted pursuant to § 1065.70(e).

7. A new centerhead and new
§% 1065.110 through 1065.122 are #dded
as follows:

ADVERTISING AND PROMOTION PROGRAM
8§ 1065.110 Agency.

“Agency” means an agency organized
by producers and producers’ cooperative
associations, in such form and with
methods of operation specified in this
part, which is authorized to expend
funds made available pursuant to
§1065.121(b) (1), on approval by the
Secretary, for the purposes of establish-
ing or providing for establishment of re-
search and development projects, ad-
vertising (excluding brand advertising),
sales promotion, educational, and other
programs, designed to improve or pro-
mote the domestic marketing and con-

sumption of milk and its products. Mem-
bers of the Agency shall serve without
compensation but shall be relmbursed
for reasonable expenses incurred in the
performance of duties as members of
the Agency.

§' 1065.111 Composition of Agency.

Subject to the conditions of paragraph
(a) of this section, each cooperative as-
sociation or combination of cooperative
associations, ns provided for under
§ 1065.113(b), is authorized one agency
representative for each full 5 percent of
the participating member producers
(producers who have not requested re-
funds for the most recent quarter) it
represents. Cooperative associations with
less than 5 percent of the total partici-
pating producer: that have elected not
to combine pursuant to § 1065.113(b),
and participating producers who are not
members of cooperatives, are authorized
to select from such group of partici-
pating producers, in total, pursuant to
§ 1065.113(c), one Agency representa-
tive for each full 5 percent that such
producers constitute of the total par-
ticipating producers. If such group of
producers in total constitutes less than
5 percent but not less than 1 percent of
the total participating producers it
shall nevertheless be authorized to select
from such group in total one agency rep-
resentative, For the purpose of the
agency's inftial organization, all persons
defined as producers shall be considered
as participating producers.

(a) If any cooperative assoclation or
combination of cooperative associations,
as provided for under § 1065.113(b), has
a majority of the participating producers,
representation from such cooperative or
group of cooperatives, as the case may
be, shall be limited to the minimum
number of representatives necessary to
constitute a majority of the agency rep-
resentatives, but not less than five,

§ 1065.112 Term of office.

The term of office of each member of
the Agency shall be 1 year, or until a re-
placement is designated by the coopera-
tive association or is otherwise appropri-
ately elected.

§ 1065.113 Selection of Agency mem-
bers.

The selection of Agency members shall
be made pursuant to paragraphs (a),
(b), and (¢) of this section. Each person
selected shall qualify by filing with the
market administrator a written accept-
ance promptly after being notified of
such selection.

(a) Each cooperative association au-
thorized one or more representatives 1o
the Agency shall notify the market ad-
ministrator of the name and address of
each representative who shall serve at
the pleasure of the cooperative.

(b) For purposes of this program, co-
operative associations may elect to com-
bine their participating memberships
and, if the combined total of participat-
ing producers of such cooperatives Is 5
percent or more of the total participat-
ing producers, such cooperatives shall be
eligible to select a representative(s) to

FEDERAL REGISTER, VOL. 38, NO. 6—WEDNESDAY, JANUARY 10, 1973




the Agency under the rules of § 1065.111
and paragraph (a) of this section.

(¢) Selection of Agency members to
represent participating nonmember pro-
ducers and participating producer mem-
bers of a cooperative association(s) hav-
ing less than the required 5 percent of
the producers participating in the ad-
vertising and promotifon program and
who have not elected to combine mem-
berships as provided in paragraph (b)
of this section, shall be supervised by
the market administrator in the follow-
ing manner:

(1) Promptly after the effective date
of this amending order, and annually
thereafter, the market administrator
shall give notice to participating pro-
ducer members of such cooperatives and
participating nonmember producers of
their opportunity to nominate one or
more producers as Agency representa-
tives, as the case may be, and also shall
specify the number of representatives to
be selected.

(2) Following the closing date for
nominations, the market administrator
shall announce the nominees who are
eligible for Agency membership and
shall conduct a referendum among the
individual participating producers eligi-
ble to vote. Election to membership shall
be determined on the basis of the nomi-
nee (or nominees) receiving the largest
number of eligible votes. If an elected
representative subsequently discontinues
producer status or is otherwise unable
to complete his term of office, the market
administrator shall appoint as his re-
placement the participating producer
who received the next highest number of
eligible votes.

§ 1065.114 Agency operating procedure.

A majority of the Agency members
shall constitute a quorum. Any action of
the Agency shall require a majority of
concurring votes of those present and
voting, unless the Agency determines
that more than a simple majority shall
be required.

§ 1065.115 Powers of the Agency.

The Agency is empowered to:

(a) Administer the terms and provi-
sions of the program within the scope of
Agency authority pursuant to § 1065.110;

(b) Make rules and regulations to ef-
g%mate the purposes of Public Law 91—

(¢c) Recommend amendments to the
Secretary; and

(d) With the approval of the Secretary,
enter into contracts and agreements with
persons or organizations as deemed
necessary to carry out advertising and
promotion programs and projects speci-
fied in §§ 1065.110 and 1065.117.

§ 1065.116 Duties of the Agency.

The Agency shall perform all duties
necessary to carry out the terms and
provisions of this program including, but
not Hmited to, the following:

(a) Meet, organize, and select from
among {ts members a chairman and such
other officers and committees as may be
necessary, and adopt and make public

PROPOSED RULE MAKING

such rules as may be necessary for the
conduct of its business;

(b) Develop programs and projects
pursuant to $§ 1065.110 and 1065.117;

(¢) Keep minutes, books, and records
and submit books and records for exami-
nation by the Secretary and furnish any
information and reports requested by the
Secretary;

(d) Prepare and submit to the Secre-
tary for approval prior to each quarterly
period & budget showing the projected
amounts to be collected during the quar-
ter and how such funds are to be dis-
bursed by the Agency.

(e) When desirable, establish an ad-
visory committee(s) of persons other
than Agency members;

() Employ and fix the compensation
of any person deemed to be necessary to
fts exercise of powers and performance
of duties;

(g) Establish the rate of reimburse-
ment to the members of the Agency for
expenses in attending meetings, and pay
the expenses of administering the
Agency: and 8

(h) Provide for the bonding of all per-
sons handling Agency funds in an
amount and with surety thereon satis-
factory to the Secretary.

§ 1065.117 Advertising, rescarch, edu-
eation, and promotion program.

The Agency shall develop and submit
to the Secretary for approval all pro-
grams or projects undertaken under the
authority of this part. Such programs or
projects may provide for:

(a) The establishment, issuance, effec-
tuation, and administration of appropri-
ate programs or projects for the
advertising and promotion of milk and
milk products on a nonbrand basis;

(b) The utilization of the services of
other organizations to carry out Agency
programs and projects if the Agency
finds that such activities will benefit
producers under this part; and

(c) The establishment, support, and
conduct of research and development
projects and studies that the Agency
finds will benefit all producers under
this part.

§ 1065.118 Limitation of expenditures
by the Agency.

(a) Not more than § percent of the
funds received by the Agency pursuant
to §1065.121(b) (1) shall be utilized for
administrative expense of the Agency.

(b) Agency funds shall not, in any
manner, be used for political activity or
for the purpose of influencing govern-
mental policy or action, except in recom-
mending to the Secrefary amendments
to the advertising and promotion pro-
gram provisions of this part.

(c) Agency funds may not be expended
to solicit producer participation.

(d) Agency funds may be used only
for programs and projects promoting the
domestic marketing and consumption of
milk and its products.

§ 1065.119 Personal linbility.

No member of the Agency shall be held
personally responsible, either individu-
ally or jointly with others, in any way
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whatsoever to any person for errors in
judgment, mistakes, or other acts, either
of commission or omission, of such mem-
ber in performance of his duties, except
for acts of willful misconduct, gross
negligence, or those which are criminal
in nature.

§ 1065.120 Procedure for requesting re-

funds.

Any producer may apply for refund
subject to the applicable conditions set
forth in this section,

(a) Refund shall be accomplished only
through application filed with, and in the
maunner prescribed by, the market ad-
ministrator and signed by the producer.
Only that information necessary fto
identify the producer and the records
relevant to the refund may be required
of such producer.

(b) Except as provided in paragraph
(¢) of this section, the request shall be
submitted within the first 15 days of
December, March, June, or September
for milk to be marketed during the ensu-
ing calendar quarter beginning on the
first day of January, April, July, and
October, respectively.

(¢) A dairy farmer who first acquires
producer status under this part after
the 15th day of December, March, June,
or September, as the case may be, and
prior to the end of the ensuing calendar
quarter may, upon application filed with
the market administrator pursuant fo
paragraph (a) of this section, be eli-
gible for refund on all marketings
against which an assessment is with-
held during such calendar quarter
pursuant to § 1065.71(d-1). Provided:
That, such eligibility for refund shall
not apply to a dalry farmer who during
the first 15 days of such December,
March, June, or September, respectively,
was a producer under an order where
the same refund notification period ap-
plied and such dairy farmer did not ap-
propriately submit refund application
during such period. This paragraph also
shall be applicable to all producers dur-
ing the period following the effective
date of this amending order to the be-
ginning of the first full calendar quarter
for which the opportunity exists for such
producers to request refunds pursuant
to paragraph (b) of this section.

(d) A dairy farmer who, with respect
to any calendar quarter, has appropri-
ately filed request for refund of program
assessments on his marketings of milk
under another order that provides for
an advertising and promotion program
will be eligible (on the basis of his re-
quest flled under the other order) for re-
funds with respect to his producer milk
marketed under this order during such
quarter for which deductions were made
pursuant to § 1065.71(d-1).

§ 1065.121 Duties of the market admin-
istrator.

Except as specified in § 1065.116, the
market administrator, in addition to
other duties specified by this part, shall
perform all the duties necessary to ad-
minister the terms and provisions of the
advertising and promotion program in-
cluding, but not limited to, the following:
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(@) Within 30 days after the effective
date of this amending order, and an-
nually thereafter, conduct a referen-
dum to determine representation on the
Agency pursuant to § 1065.113(c) ;

(b) Set aside the amounts subtracted
under § 1065.71(d-1) into an advertising
and promotion fund, separately ac-
counted for, from which shall be
disbursed:

(1) To the Agency each month, all
such funds less any necessary amount
held in reserve to cover refunds pursuant
to subparagraphs (2) and (3) of this
paragraph, and payments to cover ex-
penses of the market administrator in-
curred in the administration of the
advertising and promotion program (in-
cluding audit) .

(2) Refund to producers the amounts
of mandatory checkoff for advertising
and promotion programs under
authority of State law applicable to such
producers, but not in amounts that ex-
ceed a rate of 5 cents per hundredweight
on the volume of milk pooled by any such
producer for which deductions were made
pursuant to § 1065.71(d-1).

(3) After the end of each calendar
quarter, make a refund to each producer
who has made application for such re-
fund pursuant to § 1065.120. Such refund
shall be computed at the rate of 5 cents
per hundredweight of such producer's
milk pooled for which deductions were
made pursuant to § 1065.71 (d-1) for such
calendar quarter, less the amount of any
refund otherwise made to the producer
pursuant to subparagraph (2) of this
paragraph.

(¢) Promptly after the effective date
of this amending order, and thereafter
with respect to new producers, forward
to each producer a copy of the provisions
of the advertising and promotion pro-
gram (§§ 1065.110 through 1065.122) .

(d) Make necessary audits to establish
that all agency funds are used only for
suthorized purposes.

§ 1065.122 Liquidation.

In the event that the provisions of this
advertising and promotion program are
terminated, any remaining uncommitted
funds applicable thereto shall revert to
the producer-settlement  fund of
§ 1065.81.

[FR Do¢.73-513 Piled 1-9-73:8:45 lm]

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Food and Drug Administration
{21 CFR Part 191
CREAMED COTTAGE CHEESE

Definitions and Standards of Identity;
Termination of Proposed Rule Making
In the matier of amending the defini-

tion and standard of identity for creamed
cottage cheese (21 CFR 10.530) to permit

PROPOSED RULE MAKING
the use of the mold inhibitors sorbic acid,

.sodium sorbate, and potassium sorbate,

or :snlxtum thereof as optional ingredi-
ents:

A notice of proposed rule making in the
above-identified matter was published in
the FeperAL ReGisTER of September 22,
1971 (36 FR 18800), based on a petition
filed by the Milk Industry Foundation,
910 17th Street NW., Washington, DC
20006, Subsequently, an order was pub-
lished (37 FR 12934, June 30, 1972) which
amended § 19.530 by changing the name
“creamed cottage cheese” to ‘“cottage
cheese,” and by providing for use in the
creaming mixture of any “safe and suit-
able” ingredient as defined in 21 CFR
19.499. This would include the subject in-
gredients. In view of the June 30, 1972,
publication, the Milk Industry Founda-
tion has requested withdrawal of its peti-
tion, and as provided for in 21 CFR 10.2,
notice is given that the rule making pro-
cedure in this matter is terminated. The
withdrawal of this petition is without
prejudice to a future filing,

In respanse to the above notice of pro-
posed rule making in this matter, a total
of 75 written comments were received; 13
comments favored the proposal and 62
comments expressed opposition. The
Commissioner wishes to acknowledge
these comments and to state his conclu~
sions with respect to those expressing op-
position to the proposal in summary as
follows:

1, The majority of the adverse com-
ments, mostly from Individuals, ex-
pressed opposition to the adding of sorbic
acid or other chemicals to food.

A review of the legislative intent of
the Food Additives Amendment indicates
that the use of safe and suitable additives
to enable the housewife to safely keep
food longer is specifically expressed as
a primary purpose of the law. This mat-
ter was elaborated upon in the order
amending § 19.530 published in the Feo-
ERAL RECISTER on June 17, 1972 (37 FR
12065).

2. Other respondents asserted that
preservatives are not needed in creamed
cottage cheese produced under good
manufacturing practices, since the pres-
ent product is dated and will keep up to
2 to 3 weeks under refrigeration,

Several research studies have shown
that even under conditions of good man-
ufacturing practice, low levels of micro-
flora are present in creamed cottage
cheese and that sorbi¢ acid and/or sor-
bates are effective In suppressing the
growth of such microfiora, In the manu-
facture and packaging of creamed cot-
tage cheese, the creaming mixture is
added to the curd either in the vat or
by utilizing various blenders. Some bac-
teria capable of producing economic
spoilage will gain admittance into the

product prior to or during packaging even

where the strictest of good manufactur-
ing practices are observed. Creamed cot-
tage cheese is also very susceptible to
inoculation with microorganisms from
exposuretoavarletyotuwndhmedto
mix and serve th

tained at a temperature that is suffii-

clently low to protect the product ade-
quately, particularly when such micro-
organisms are present. Cottage cheese is
normally spoiled by the growth of Gram-
negative bacteria rather than yeasts and
molds. When these bacteria have grown
sufficiently to produce off-flavors or odors
or discoloration, the product is no longer
considered fit for consumption, regard-
less of whether or not sorbic acid and/or
sorbates were Initially added. While sorb-
ic acid and/or sorbates do help to ex-
tend the salable life of foods, they by no
means can completely restrict microbial
growth, especially with high initial levels
of contamination. The use of sorbic acid
and/or sorbates as proposed will only de-
lay the respective growth rates of these
microorganisms and cannot be used to
upgrade a product of poor quality, Chem-
ical off-flavors and physical degradation
such as drying, wheying off, ete., that oc-
cur in overage cottage cheese would not
be impeded by the use of sorbic acid and/
or sorbates.

3. Comments were received that cer-
tain ingredients (sometimes referred to
as “chemicals”) In food are detrimental
to health, since some Individuals should
avoid them and other individuals should
adhere to restricted diets.

The label declaration of safe and suit-
able ingredients, as required by the
order of June 30, 1972, referred to above,
would enable the consumer to learn if &
food contains an ingredient which should
be avoided and thus provide the consumer
a basis for cholce.

4. Several commented that use of pre-
servatives in cottage cheese would not
improve the nutritional quality of the
food and would be more beneficial to the
manufacturer than to the consumer.

The optional use of sorbic acid and/or
sorbates, while not improving the nutri-
tional quality of the food, will enable the
consumer fto utilize creamed cottage
cheese in a condition comparable to that
of the product when manufactured and
with no reason for an increase in price.
Also, given the opportunity to utilize the
additives, producers of cottage cheese
would be able to compete in more distant
markets; thus competition would lkely
be Intensified, rather than lessened as
some respondents asserted, leading to a
wider variety of brands from which the
consumer may select,

5. One respondent, & manufacturer and
major supplier of sorbic acid and potas-
sium sorbate favored the proposal but
suggested that a level higher than that
of 0.10 percent proposed by the petitioner
be permitted.

Data submitted by the petitioner show
that a use level of more than 0.10 percent
potassium sorbate may Impart a detect-
able off-flavor to creamed cottage cheese
and is not warranted.

This termination of proposed rule
making s issued pursuant to provisions
of the Federal Food, Drug, and Cosmetic
Act (secs, 401, 701, 52 sm. 1046, 1055~
1056, as smended 70 Stat. 919, 72 Stat.
948; 21 US.C. 341, 371) and under au-
t.borlt.y delegated to the Commissioner of
Food and Drugs (21 CFR 2.120).
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Eflective date. This termination is ef-
fective on January 10, 1973,

Dated: January 2, 1973.

Sax D, FINg,
Associate Commissioner
Jor Compliance.
[ FR Doc.73-482 Piled 1-0-73;8:45 am|

[ 21 CFR Parts 135¢, 141q, 146al

PROCAINE PENICILLIN AND STREPTO-
MYCIN SULFATE IN COMBINATION,
PENICILLIN-STREPTOMYCIN POW-
DER VETERINARY, AND PENICILLIN-
DIHYDROSTREPTOMYCIN POWDER
VETERINARY

Proposed Revocation of Certification
for Use in Animal Drinking Water

In the FepemaL Recister of July 22,
1970 (35 FR 11706, DESI 0063NV), the
Commissioner of Food and Drugs an-
nounced the conclusions of the Food and
Drug Administration following evalua-
tion of a report received from the Na-
tional Academy of Sciences-National
Research Council, Drug Efficacy Study
Group, on Whitmoyer A-V 25, NADA
(new animal drug application) No. 65-
295: marketed by Whitmoyer Laborato-
ries, Inc., 19 North Railroad Street,
Myerstown, PA 17067, The announcement
invited the holder of sald new animal
drug application and any other interested
person to submit pertinent data on the
drug’s effectiveness.

Avallable information fails to provide
substantial evidence that this drug will
have the effect it purports to have when
administered In accordance with the
conditions of use prescribed, recom-
mended, or suggested in its labeling.
Accordingly, the Commissioner concludes
that neither this nor any similar product
should be permitted in the drinking
water of animals. Therefore, pursuant to
provisions of the Federal Food, Drug, and
Cosmetic Act (secs. 507, 512, 59 Stat,
463 as amended, 82 Stat, 343-351; 21
U.S.C. 357, 360b) and under authority
delegated to the Commissioner (21 CFR
2,120), it is proposed that Parts 135c,
141a, and 146a be amended by revoking
§§ 135¢.45 Procaine penicillin and strep-
tomycin sulfate in combination; 141a.71
Penicillin-streptomycin  powder veteri-
nary; penicillin  dihydrostreptomycin
powder veterinary,; and 146a.93 Penicil-
lin-streptomycin  powder vetlerinary;
penicillin-dihydrosteptomycin powder
veterinary,

Any person who would be adversely
affected by the removal of any such drugs
{rom the market may file, by February
9, 1973, objections to this proposal stat-
ing reasonable grounds and requesting a
hearing on such objections. A statement
of reasonable grounds for hearing must
ldentify the clalmed errors in the NAS/
NRC evaluation and identifying any ade-
quate and well-controlled investigation
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on the basis of which it could reason-
ably be concluded that these drugs would
have the effectiveness claimed and would
be safe for their intended use. Objections
and requests for a hearing should be filed
(preferably in quintuplicate) with the
Hearing Clerk, Department of Health,
Education, and Welfare, Room 6-88, 5600
Fishers Lane, Rockville, MD 20852. Ob-
Jections and requests for a hearing which
are received In response to this order may
be seen in the above office during busi-
ness hours, Monday through Friday.
(Secs. 507 512, 59 Stat. 463 as amended, 83
Stat, 343-861; 21 U.S.C, 357, 360b)

Dated: January 2, 1973.

Sam D, FiNg,
Associate Commissioner
for Compliance.

| FR D00, 73-485 Filed 1-0-73;8:45 am)

ENVIRONMENTAL PROTECTION
AGENCY

[41 CFR Part 15-161
PROCUREMENT FORMS

Forms for Advertised and Nego-
tiated Nonpersonal Service Con-
tracts (Other Than Construction
and Architect-Engineer Contracts)

Notice is hereby given that the En-
vironmental Protection Agency proposes
an amendment to 41 CFR Chapter 15,
§ 15-16.563 to add general provisions to
be used in cost reimbursement contracts
with educational and other nonprofit
Institutions to read as set forth below.

Interested parties may submit such
written data, views, or arguments as
they may desire, Communications should
be submitted in triplicate to the Envi-
ronmental Protection Agency, Contracts
Management Division, Washington, D.C.
20460. All communications recefved
within thirty (30) days from the date of
publication of this notice in the Feperan
Recisten will be considered prior to
adoption of the final regulation. A copy
of each communication will be placed on
file for public inspection in the Contracts
Management Division, Room 4158,
Waterside Mall, Washington, D.C. 20460.

Dated: January 5, 1973.

Witriam D, RUCKELSHAUS,
Administrator.

Subpart 15-16.5—Forms for Adver-
tised and Negotiated Nonpersonal
Service Contracts (Other Than Con-
struction and Architect-Engineer
Contracts)

§ 15-16.553-4 Gencral provisions for

use in cost reimbursement contracts

with educational and other nonprofit
institutions.

GENERAL PROVISIONS

The following listed clauses (1-39),
previously published in the Feoerar Rec-
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157ER, dated September 20, 1972, will be
Included:

Definltions,
Disputes.
Changes,
Printing.
. Stop work order,
Inspection.
. Subcontracts,
. Competition in subcontracting,
. Overtime,

10. Forelgu travel,

11, Services of consultants,

12, Insurance.

13. Litigation and olalms.,

14. Notice to the Government of delays.

15. Limitation on  withholding of
paymeonts.

16. Interest,

17. Payment of interest of contractor’s
claims,

18. Audlt and records.

19. Examination of records by Comptroller
Goneral.

20. Price reduction for defective cost or
pricing data.

21, Subcontractor cost and pricing data,

22, Pricing of adjustments,

23. nt of clatms,

24, Utilization of small business concerns,

25. Utllization of Iabor surplus nrea
concerns,

26, Utllization of minority business enter-
prises.

27. Equal opportunity.

28, Listing of employment openings.

29, Walsh-Healey Public Contracts Act.

30. Contract Work Hours and Safety
Standards Act—overtime compensation,

31. Convict labor,

32, Buy American Act,

33. Oficlals not to benefit.

34, Covenant against contingent fees,

35. Gratuities,

36. Authorization and consent,

37. Rights In data.

38. Data requirements.

39. Notice and assistance regarding patent
and copyright Infringement.,

In addition to the above, the follow-
ing clauses will be included for use in
cost reimbursement contracts with edu-
cational and other nonprofit institutions:

40. TERMINATION VOR CONVENIENCE OF
THE GOVERNMENT

(a) The performance of work under this
contract may be terminated, in whole or
from time to time In part, by the Govern-
ment whenever for any reason the Contract-
ing Officer shall determine that such termi-
nation Is in tho best Interest of the Govern-
ment. Termination of work hereunder shall
be effected by dellvery to the Contractor of
& notice of termination specifying the extent
to which performance of work under the
contract Is terminated and the date upon
which such termination becomes effective,

(b) After recelpt of the notice of termina-
tion the Contractor shall cancel his out-
standing commitments horeunder covering
the procurement of matertals, supplles,
equipment, and miscellaneous items, In addi-
tion, the Contractor shall exercise all rea-
sonable diligence to accomplish the cancel-
lation or diversion of his outstanding com-
mitments covering personal services and
oxtending beyond the date of such termina-
tion to the extent that they relate to the
performance of any work terminated by the
notice, With respect to such canceled com-
mitments the Contractor agrees to (1) settlo
all outstanding llabllities and all claims
arising out of such cancellation of commit-
ments, with the approval or ratification of
the Contracting Officer, to the extent he

CENe o s s P~
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may require, which approval or ratification
ahall be final for all purposes of this clause,
and (2) assign to the Government, in the
manner, at the time, and to the extent di-
rected by the Contracting Officer, all of the
right, title, and Interest of the Contractor
under the orders and subcontracts so termi-
nated, In which case the Government shall
have the right, In its discretion, tp settle
or pay any or all claims arising out of the
termination of such orders and subocontracts,

({¢) The Contractor shall submit his termi-
nation claim to the Contracting Officer
promptly after receipt of a notice of termi-
nation, but In no event later than 1 year
from the effective date thereof, unless one
or more extensions in. writing are granted
by the Contracting OfMocer upon written re-
quest of the Contractor within such 1-year
period or suthorized extension thereof. Upon
fallure of the Contractor to submit his termi-
nation claim within the time allowed, the
Contracting Officer may, subject to any re-
view required by the contraoting agency's
procedures in effect as of the date of execu-
tion of this contract, determine, on the basis
of information avallable to him, the amount,
if any, due to the Contractor by reason of
the termination and shall thereupon pay
to the Contractor the amount so determined,

(d) Any determination of costs under
poaragraph (¢) shall be governed by the con-
tract cost principles and procedures in Sub-
part I-153 of the Federal procurement
regulations (41 CFR I-15.3) in effect on the
date of this contract, except that if the Con-
tractor is not an educational institution any
costs clalmed, agreed to, or determined pur-
suant to paragraphs (¢) or (e) hereof shall
be in accordance with Subpart 1-152 of the
Federal procurement regulations (41 CFR 1~
15.2) In effect on the date of this contract.

(¢) Subject to the provisions of paragraph
(¢) above, and subject to any review required
by the contracting agency's procedures in
effect as of the date of execution of this
contraoct, the Contractor and the Contracting
Officer may agree upon the whole or any part
of the amount or amounts to be paid to
the Contractor by reason of the termination
under his clause, which amount or amounts
may include sny reasonable cancellation
charges thereby incurred by the Contractor
and any reasonable loss upon outstanding
commitments for personal services which he
15 unable to cancel: Provided, however, That
in connection with any outstanding commit-
ments for personal services which the Con-
tractor is unable to cancel, the Contractor
shall haye exercised reasonable diligence to
divert such commitments to his other activi-
ties and operations, Any such agreement
shall be embodied In an amendment to this
contract and the Contractor shall be patd the
agreed amount.

(f) The Government may from time to
time, under such terms and conditions as
it may prescribe, make partial payments
against costs Incurred by the Contractor In
connection with the terminated portion of
this contract, whenever, in the opinlon of
the Contracting Officer, the aggregate of such
payments is within the amount to which
the Contractor will be entitled hereunder,
If the total of such payments is in excess
of the amount finally agreed or determined
to be due under this clause, such excess
shall be payable by the Contractor to the
Government upon demand: , That
if such excoss 15 not so pald upon demand,
interest thercon shall be payable by the
Contractor to the Government xa:‘ tgg dr:t.a
of 6 percent per annum, beginn ys
from the date of such demand,

(g) The Contractor agrees to transfer title
to the Government and deliver In the man-
ner, at the times, and to the extent, if any,
directed by the Contracting Officer, such
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information and items which, if the contract
had been completed, would have been ro-
ql:cl’ndtobommhbodw:hcwm,

wiuding:

(1) Completed or partially completed
plans, drawings, and information; and

(2) Materiais or equipment produced or
in process or acquired in connection with
the performance of the work terminated by
the notice.

Other than the above, any termination In-
ventory resulting from the termination of
the contract may, with the written approval
of the Contracting Officer, be sold or ac-
quired by the Contractor under the condl-
tlons preseribed by and st a price or prices
approved by the Contracting Officer. The
proceeds of any such disposition shall be
applied In reduction of any payments to be
made by the Government to the Contractor
under this contract or shall otherwise be
credited to the price or cost of work covered
by this contract or pald in such other man=-
ner as the Contracting OfMicer may direct,
Pending final disposition of property arlsing
from the termination, the Contractor agrees
to take such action as may be necessary, or
#s the Contracting Officer may direct, for
the protection and preservation of the prop-
erty related to this contract which is in the
muu:km of the Contractor and in which

¢ Government has or may acquire an
Interest,

(h) Any disputes as to questiona of fact
which may arise hereunder shall be subject
to the "Disputes” clause of this contract,

41. GOVERNMENT PROPMERTY

(n) Government-furnished property. The
Government shall deliver to the Contractor,
for use in connection with and under the
terms of this contract, the property described
as Government-furnished property in the
schedule or specifications, together with such
reiated data and Information as the Con-
tractor may request and as may reasonably
be required for the Intended use of such

services to be furnished by the Contractor
under this contract are based upon the ox-

that Government-furnished prop-
erty sultable for use will be delivered to the
Contractor at the times stated in the Sched-
ule or, if not so stated, In sufficlent time
to enable the Contractor to meet such deliv-
ery or performance dates, In the event that
Government-furnished property is not de-
livered to the Contractor by such time or
times, the Contracting Officer shall, upon
timely written request made by the Contrac-
tor, make a determination of the delay, if
any, oocasioned the Contractor and shall
equitably adjust the estimated cost, fixed fee,
or delivery or performance dates, or all of
them, and any other contractual provisions
affected by any such delay, In accordance
with the procedures provided for In the
clause of this contract entitied “Changes."
In the eovent that Government-furnished
property is recelved by the Contractor In a
condition not suitable for the intended use,
the Contractor shall, upon receipt thercof
notify the Contracting Officer of such fact
and, as directed by the Contracting Omficer,
either (1) return such property at the Goy-
ernment’s expense or otherwise dispose of
the property or (ii) effect repairs or modifi-
cations, Upon completion of (1) or (1) above,
the Contracting Ofcer shall upon written
request of the Contractor shall equitably
adjust the estimated coat, fixed fee, or deliv-
ery or performance dates, or all of them, and
any other contractual provision effected by
the return or disposition, or the repair or
modification in accordance with the proce-

dures for in the clause of this con-
tract entitied "'Changes.” The foregoing pro-
visions for adjustment are exclusive and tho
Government shall not be liable to sult for
breach of contract by reason of any delay in
dellvery of Governmont-furnished property
or delivery of such in & condition
not suitable for its intended use.

(b) Changes in Government-Furnished
Property. (1) By notice in writing, the Con-
tracting Officer may (1) decrease the property
furnished or to be furnished by the Govern-
ment under this contract, and/or (ii) sub-
stitute other Government-owned property
for property to be furnished by the Govern-
ment, or to be acquired by the Contractor for
the Government, under this contract. The
Contractor shall promptly take such action
as the Contracting Officer may direct with ro-
spect to the removal and shipping of prop-
erty covered by such notice.

(2) In the event of any decrease in or sub-
stitution of property pursuant to paragraph
(1) above, or any withdrawal of authority
to use property provided under any other
contract or lease, which property the Govorn-
ment had agreed in the Schedule to make
avallable for the porformance of this con-
tract, the Contracting Officer, upon the writ-
ten request of the Contractor (or, If tho
substitution of property causes a docrease
in the cost of performance, on his own inf-
tiative), shall equitably adjust such con-
tractual provisions as may be affected by the
decrease, substitution or withdrawal, it ao-
cordance with the procedures provided for in
the “Changes"” clause of this contract,

(e) Title, Title to nll property furnished
by the Government shall remain in the Gov-
ernment. Title to all property purchased by
the Contractor, for the cost of which the
Contractor is entitled to be relmbursed na a
direct item of cost under this contract, shall
pass to and vest in the Covernment upon
delivery of such property by the vendor. Title
to other property, the cost of which is relm-
bursable to the Contractor under the con-
tract, shall pass to and vest In the Govern-
ment upon (1) Issuance for use of such prop-
erty in the performance on this contract, or
(11) commencemont of processing or use of
such property in the performance of this con-
tract, or (i) relmbursement of the cost
thereof by the Government in whole or In
part, whichever first occurs, All Government-
furnished property, together with all prop-
erty acquired by the Contractor, title to
which vests in the Government under this
paragraph, is subject to the provisions of
this clause and is hereinafter collectively
referred to as “Government property,” Title
to the Government property shall not be af-
feoted by the Incorporation or attachmeut
thereof to any property not owned by the
Government; nor shall such Government
property, or any part therecof, be or become
a fixture or lose Its Identity as personalty by
reason of afixation to any realty,

(The following paragraph shall be substi-
tuted for (¢) above when the contract is
with an educational Institution.)

() Title, Title to all property furnished
by the Government shall remain in the Gov-
ernment, Title to all property purchased by
the Contractor with the prior approval of the
Contracting Officor shall be vested in the Con-
tractor without further obligation to the
Government except as provided below, un-
less 1t is determined by the Contracting OM-
cer that such vesting is not in furtherance
of the objectives of the Government or un-
less there is not proper authority to vest title
in the Contractor, Such title shall be vested
in the Contractor upon aoquisition of the
property or as soon as feasible thereafter
provided that:
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(1) The Contractor shall not under any
Government contract, or subcontract there-
under, charge for any depreciation, amortiza-
tion, or use of such property.

(1) At any time prior to twelve (12)
months after completion or termination of
the contract, the Contracting Officer reserves
the right to require the Contractor to trans-
fer title to property costing $1,000 or more
per unit to the Government or to a third
party named by the Contracting Officer.

(i) The Contractor shall, at the end of
the calendar year, and within 30 daya after
c¢ompletion of the contract, furniah the Con-
tracting Officer & list of all property where
title ts vested in the Contractor. If no such
property has vested, the report shall s0 state.

All Government furnished property, to-
gether with all property title to which vests
in the Government under this clause, is sub-
ject to the provisions of this clause and
is herelnafter collectively referred to as "Gov-
ernment Property.” Title to the Government
property shall not be affected by the incor-
poration or attachment thereof to any prop-
erty not owned by the Government, nor shall
such Government property, or any part
thereof, bo or become a fixture or lose Its
identity as personality by reasons of affixa-
tion to any realty.

(d) Property Administration. The Con-
tractor agrees to maintain and administer a
property control system in accordance with
EPA publication “Gulde for Control of Gov-
ernment Property by Contractors,” In effect
as of the date of this contract, supplied by
the Government. While the Contractor is

le for the Covernment Property
(Government furnished and Contractor ac-
quired), the Government will maintain the
official accountabllity records.

(e) Use of Government Property. The Gov-
ernment property shall, unless otherwise
provided herein or approved by the Con-
tracting Officer, be used only for the per-
formance of this contract.

(1) Maintenance of Government Property.
The Contractor shall maintain and admints-
ter, In accordance with sound business prac-
tice, & program for the maintenance, repalr,
protection, and preservation of Government
property 50 as to sasure its full availability
and usefulness for the performance of this
contract, The Contractor shall take all rea-
sonable steps to comply with all appropriate
directions or instructions which the Con-
tracting Officer may prescribe as reasonably
nocessary for the protection and disposition
of Government property.

(g) Risk of Loss. (1) The Contractor shall
not be liable for any loss of or damage to the
Government property, or for expenses in-
cidental to such loss or damage, except that
the Contractor shall Be responsible for any
such loss or damage (including expenses In-
cidental thereto):

(1) Which results from willful misconduct
or lack of good falth on the part of any one
of the Contractor’s directors or officers, or on
the part of any of his managers, superin-
tendents, or other equlvalent representa-
tives, who has supervision or direction of—

(A) All or substantially all of the Con-
tractor's business; or

(B) All or substantially all of the Con-
tractor's operations at any one plant or sepa-
rate location, In which this contract is being
performed; or

(C) A separate and complete major In-
dustrial operation In connection with the
performance of this contract;

(1) Which results from a failure on the
part of the Contractor, due to the willful
misconduct or lack of good falth on the part
of any of his directors, officers, or other
representatives mentioned In subparagraph
(1) above—
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(A) To maintain and administer, in ac-
cordance with sound industrial practice, the
program for utilization, maintenance, repair,
protection, and preservation of Government
property as required by paragraph (f) hereof,
or to take all reasonable steps to comply with
any appropriate written direction of the Con-
tracting Officer under paragraph (f) hereof;
or

(B) To establish, maintain, and adminis-
ter, Iin accordance with (d) above, n system
for control of Government property;

(11) For which the Contractor is other-
wise responasible under the express terms of
the clause or clauses designated In the
Schedule;

(iv) Which results from a risk expressly
required to be Insured under this contract,
but only to the extent of the Insurance so
required to be procured and maintained, or
to the extent of insurance actually procured
and maintalned, whichover Is greater; or

(v) Which results from n risk which 1s in
fact covered by insurance or for which the
Contractor 15 otherwise relmbursed, but only
to the oxtent of such Insurance or reimburse-
ment.

(2) If more than one of the above excep-
tions shall be applicable in any case, the
Contractor's labllity under any one excep-
tion ahall not be limited by any other excep~

tion. The Contractor shall obtain the ap-

proval of the Contracting Officer prior to
transforring any Government Officer prior to
subcontractor. If the Contractor transfers
Government property to the possession and
control of s subcontractor, the transfer shall
not affect the liability of the Contractor for
loss or destruction of or damage to the prop-
erty as set forth above. However, the Con-
tractor shall require the subcontractor to
assume the risk of, and be responsible for,
any loss or destruction of or damage to the
property while In the Iatter's possession or
control, except to the extent that the sub-
contract, with the prior approval of the Con-
tracting Officer, provides for the rellef of the
subcontractor from such lability, In the
absence of such approval, the subcontract
ahall contaln appropriate provisions requir-
fng the return of all Government property
in as good condition as when received, ex-
cept for reasonable wear and tear or for the
utllization of the property in accordance
with the provisions of the prime contract,

(3) The Contractor shall not be roim-
bursed for, and shall not Include as an item
of overhead, the cost of insurance, or any
provision for s reserve, covering the risk of
loss of or damage to the Government prop-
orty, except to the extent that the Govern-
ment may have required the Contractor to
carry such insurance under any other pro-
visions of this contract.

(4) Upon the happening of loss or destruc-
tion of or damage to the Government prop-
erty, the Contractor shall notify the Con-
tracting Officer thereof, take all reasonable
steps to protect the Government property
from further damage, separate the damaged
and undamaged Government property, put
all the Government property in the best pos-
sible order and furnish to the Contracting
Officer a statement of—

(1) The lost, destroyed, and damaged Gov-
ernment property;

(i) The time and origin of the loss, de-
struction, or damage;

(i) All known interests in commingled
property of which the Government properly
is » part; and

(iv) The Insurance, if any, covering any

part of or interest in such commingled prop=-
erty.
The Contractor shall make repairs and
renovations of the damaged Government
property or take such other action, as the
Contracting Officer directs,
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(5) In the event the Contractor is In=-
demnified, relmbursed, or otherwise com-
pensated for any loss or destruction of or
damage to the Government property, he ahall
use the proceeds to repalr, renovate, or re-
place the Government property involved, or
ghall credit such proceeds agalnst the cost
of the work covered by the contract, or shall
otherwise reimburse the Governmont, as di-
rected by the Contracting OmMcer. The Con-
tractor shall do nothing to prejudice the
Government's right to recover against third
parties for any such loss, destruction, or
damage and, upon the request of the Con-
tracting Officer, shall, at the Government's
expense, furnish to the Government all
reasonable assistance and cooperation (in-
cluding the prosecution of suit and the ex-
ecution of instruments of assignment in
favor of the Government) in obtalning re-
covery. In addition, where the subcontractor
has not been relieved from liability for any
1088 or destruction of or damage to Govern-
ment property, the Contractor shall enforce
the lability of the subcontractor for such
loss or destruction of or damage to the Gov-
ernment property for the benefit of the
Government,

(h) Access. The Contractor agrees to make
avallable to the Contracting Officer, at all
reasonable times, at the office of the Con-
tractor, all its property records under this
contract, and the Covernment shall at all
roasonable times have access to the premises
whero any of the Government property Is
looated.

(1) Final Accounting and Disposition of
Government Property. Upon the completion
of this contract, or at such earlier dates as
may be fixed by the Contracting Officer, the
Contractor shall submit to the Contracting
Officer in & form accentadble to him, inventory
schedules covering all Items of the Govern-
ment property not consumed In the perform-
ance of this contract, or not theretofore
delivered to the Government., and shall
dellver or make such other disposal of such
Government property a5 may bo directed or
authorlzed by the Contracting Officer. The
not proceeds of any such disposal shall be
credited to the cost of the work covered by
the contract or shall be pald In such manner
a3 the Contracting Officer may direct. The
foregoing provisions shall apply to scrap from
Governmoent property: Provided, however,
That the Contracting Officer may authorize
or direct the Contractor to omit from such in-
ventory achedules any scrap conslsting of
faulty castings or forgings, or cutting and
processing waste, such as chips, cuttings, bor-
ings, turnings, short ends, circles, trimmings,
clippings, and remnants, and to dispose of
such scrap In accordance with the Contrace
tor's normal practice and account therofor
84 o part of general overhead or other reim-
bursable cost in nccordance with the Con-
tractor's established accounting procedures,

(J) Restoration of Contractor's premises
and abandonment. Unless otherwise provided
herein, the Government:

(1) May abandon any Government property
in place, and thereupon all obligations of the
Government regarding such abandoned prop=
erty shall cease; and

(1) Has no obligation to the Contractor
with regard to restoration or rehabilitation
of tho Contractor's promises, neither In case
of abandonment (paragraph (J) (1) above),
disposition on completion of need or of the
contrnct (paragraph (1) above), nor other-
wise, except for restoration or rehabilitation
costs caused by removal of Government prop-

erty pursuant to paragraph (b) above,

(k) Communications. All communications
issued pursuant to this clause shall be in
writing.
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42, PRINCIPAL INVESTICATORS

Where principal investigators have been
identified in this contract, i1t has been deter-
mined that such named investigators are nec-
ossary for the successful performance of this
contract; and the Contractor agrees to ns-
sign such persons to the performance of the
work under this contract, and shall not reas-
sign or remove any of them without the cof-
sent of the Contracting Officer. Whenever,
for any reason, one or more of the afore-
mentioned investigators is unavallable for
sssignment for work under the contract, the
Contractor shall immediately notify the
Contracting Officer to that effect and shall,
subject to the approval of the Contracting
Officer without formal modification to the
contract, replace such investigators with in-
vestigators of substantially equal abllity and
qualifications.

43, ALLOWADLE COST AND PAYMENT

(a) For the performance of this contract,
the Government shall pay to the Contractor
the cost thereof (hereinafter referred to as
“allowable cost”) determined by the Con-
tracting Officer to be allowable In accordance
with:

(1) Subpart 1-15.3 of the Federal Procure-
ment Regulations as In eflect on the date
of this contract except that if the Contractor
i not an educational institution the allow-
able costs shall be determined by Subpart
1-15.2 of PPR; and

(2) The terms of this contract,

(b) Once each month (or more frequent
intervals, if approved by the Contracting Of-
ficer), the Contractor may submit to an au-
thorized representative of the Contracting
Officer, in such form and reasonable detall
as such representative may require, an in-
voice or public voucher supported by a state-
ment of cost Incurred by the Contractor in
the performance of this contract and claimed
to constitute allowable cost,

(¢) Promptly after receipt of each involce
or voucher and statement of cost, the
Government shall, except as otherwise pro-
vided in this contract, subject to the provi-
sions of (d) below, make payment thereon
as approved by the Contracting Officer. After
payment of an amount equal to elghty per-
cent (80%) of the total estimated cost of
performance of this contract set forth in the
schedule, further payment on nccount of al-
lowable cost shall be withheld until a reserve
of either one percent (1%) of such total
estimated cost or ten thousand dollars
($10,000) , whichever is less, shall have been
put aside.

(d) Atany time or times prior to final pay-
ment under this contract, the Contracting
OfMcor may have the involces or vouchers
and statements of cost audited. Each pay-
ment therotofore made shall be mubject to
reduction for amounts included in the re-
Iated invoice or voucher which are found by
the Contracting Officer, on the basis of such
audit, not to constitute allowablo cost. Any
payment may be reduced for overpayments,
or incressed for underpayments, on pre-
ceding Invoices or vouchers,

(e) A "completion Involce” or “completion
voucher” shall be submitted upon the physi-
cal completion of all performance ons
and when all costs applicable to the con-
tract have been Incurred,

The completion invoice or voucher shall
be submitted by the Contractar promptly
following completion of the work under this
contract but in no event later than one (1)
year (or such longer period as the Contract-
ing Officer may In his disoretion approve in
writing) from the date of such completion.
Upon the completion of the final audit and
the recelpt of a "fiual Involce” or “final
voucher,” the CGovernment shall promptly

PROPOSED RULE MAKING

pay to the Contractor any balance of allow-
able costs, which has been withheld pur-
suant to (¢) above or otherwise not pald to
the Contractor.

(f) The Contractor sgrees that any re-
funds, rebates, credits, or othor amounts
(Including any interest thereon) accrulng
to or received by the Contractor or any as-
signee under this contract shall be paid by
the Contractor to the Government, to the
extent that they are properly allocable to
costs for which the Contractor-has been reim-
bursed by the Government under this oon-
tract. Reasonable expenses Incurred by the
Contractor for the purpose of securing such
refunds, rebates, credits, or other amounts
shall be allowable costs hereunder when ap-
proved by the Contracting Officer. Prior to
final payment under this contract, the Con~
tractor and each assignee under this contract
whose assignment Is in effect at the time of
final payment under this contract shall exe-
cute and deliver:

(1) An assignment to the Government, in
form and substance satisfactory to the Con-
tracting Officer, of refunds, rebates, credits,
or other amounts (including any interest
thereon) property allocable to costs for which
the Contractor has been relmbursed by the
Government under this contract; and

{2) A relesse discharging the Government,
its officers, agents, and employeés from all
labilities, obligations, and claims arising out
of or under this contract, subject only to the
following exceptions:

{A) Specified clalms In stated amounts or
in estimated amounts where the amounts
are not susceptible of exact statement by the
Contractor:

(B) Claims, together with reasonable ex-
pense Incldental thereto, based upon labili-
ties of the Contractor to third parties aris-
ing out of the performance of this contract:
Provided, That such claims are not known to
the Contractor on the date of execution of
the release: And provided further; That the
Contractor gives notice of such claims In
writing to the Contracting Officer not maore
than six (6) years after the date of the re-
lease or the date of any notlce to the Con-
tractor that the Government is prepared to
make final payment, whichever Is earlier;
and

(C) Clalms for reimbursement of costs
(other than expenses of the Contractor by
reason of his indemnification of the Govern-
ment agalnst patent lability), including
reasonable expenses Incldental thereto, ine
curred by the Contractor under the provi-
sions of this contract relating to patents,

(g) Any cost Incurred by the Contractor
under the terms of this contract which would
constitute allowable cost under the provi-
sions of this clause shall be included In
determining the amount payable under this
contract, notwithstanding any provisions
contained in the specifications or other docu-
ments incorporated In this contract by refer-
ence, designating services to be ormed or
materials to be furnished by the Contractor
at his expense or without cost to the
Government,

44, LIMITATION OF COST

(a) It is estimated that the total cost to
the Government, for the performance of this
contract will not exceed the estimated cost
set forth In the Schedule, and the Con-
tractor agrees to use his best efforts to per-
form the work specified in the Schedule and
all obligations under this contract within
such estimated cost, If, at any time, the Con-
tractor has reason to belleve that the cost
which he expects to Inour In the perform-
ance of this contract in the next
sixty (60) days, when added to all costs pre-
viously Incurred, will exceed seventy-five per-

cent (76%) of the estimated cost set forth
in the Schedule, or if, at any time, the Con-
tractor has reason to believe that the total
cost to the Government for the performance
of his contract will be greater or substan-
tially less than the then estimatod cost
hereof, the Contractor shall notify the Con-
tracting Officer In writing to that effect, giv-
ing the revised estimate of such total cost
for the performance of this contract,

(b) Excopt as required by other provi-
slons of this contract specifically citing and
stated to be an exception from this clause,
the Government shall not be obligated to
reimburse the Contractor for costs incurred
in excess of the estimated cost set forth in
the Schedule, snd the Contractor shall not
be obligated to continue performance under
the contract (including actlons under the
Termination Clause) or otherwise to Inour
coats In excess of the estimated cost set forth
In the Schedule, unless and until the Con-
tracting Officer shall have notified the Con-
tractor in writing that such estimated cost
has been increased and shall have specified
in such notice a revised estimated cost which
shall thereupon constitute the estimated cost
of performance of this contract, No notice,
communication or representation in any
other form or from any person other than
the Contracting Officor shall affect the esti-
mated cost of this contraot, In the absence
of the specified notice, the Government ahall
not be obligated to reimburse the Contractor
for any costs in excess of the estimated cost
set forth in the Schedule, whether thoso ex-
cess conta were incurred during the course of
the contract or as » result of termination.
When and to the extent that the estimated
cost set forth in the Schedule has beon In-
creased, any costas incurred by the Contractor
in excess of the estimated cost prior to such
increase shall be allowable to the same ex-
tent as If such costs had been Incurred after
the Increase unless the Contracting Officer
issues a termination or other notice and di-
rects that the incrense is solely for the pur-
pose of covering terminstion or otbher speci-
fed expenses,

(¢) Change orders issued pursuant to the
Changes clause of this contract shall not be
considered an authorization to the Contrac-
tor to exceed the estimated cost set forth
in the Schedule in the absence of a state-
ment In the change order, or other contraoct
modification, in the estimated cost.

{d) In the event this contract {a termi-
nated or the estimated cost not Increased tho
Government and the Contractor shall ne-
gotiate an equitable distribution of all prop-
erty produced or purchased under the con-
tract based upon the share of costs Incurred
by each.

45. NECOTIATED OVERHEAD RATES
POSTDETERMINED

(a) Notwithstanding the provisions of the
clause of this contract entitied “Allowable
Cost and Payment," the allowable indirect
costs under this contract shall be obtalned
by spplying negotiated overhoad rates to
bases agreed upon by the partles, as speci-
fied below.

(b) The Contractor, as soon as possible
but not later than six (6) months after the
close of his fiscal year, or such other perlod
as may be specified In the contract, shall
submit to the Contracting Officer, with a
copy to the cognizant audit activity, a pro-
posed final overhead rate or rates for that
period based on the Contractor's actual cost
experience during that period, together with
supporting cost data. Negotiation of final
overhead rates by the Contractor and the
Contracting Officer shall be undertaken as
promptly as practicable after recelpt of the
Contractor's proposal.
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(¢) Allowabllity of costs and acceptabil-
Ity of cost allocation methods shall be de-
termined in accordance with Subpart 1-153
of the Federal Procurement Regulations (41
CFR 1-15.3), as in effect on the date of this
contract. (Other than educational institu-
tions shall be governed by Subpart 1-152
and 41 CFR 1-1563).

(d) The results of each negotiation shall
be set forth in o written overhead rate agree-
ment, executed by both parties. Such agree-
ment 18 automatically Incorporated in this
contract upon execution and shall specify:
(1) The agreed final rates: (2) the bases to
which the rates apply: (3) the periods for
which the rate apply:; and (4) the items
treated as direct costs. The overhead rate
sgreement shall not change any monetary
celling, contract obligation, or specific cost
allowance or disallowance provided for in
this contract,

{o) Pending establishment of final over-
head rates for any period, the Contractor
shall be reimbursed either at negotiated pro-
visional rates as provided In the contract,
or at billing rates acceptable to the Contract-
ing Officer, subject to appropriate adjust-
ment when the final rates for that period are
established. To prevent substantial over or
under payment, and to apply either retro-
actively or prospectively: (1) Provisional
rates may, at the requost of either party, be
revised by mutual agreement, and (2) billing
rates may be adjusted at any time by the
Contracting Officer. Any such revision of
negotiated provisional rates specified in the
contract shall be set forth in a modification
to this contract.

(f) Any fallure by the parties to agree on
any final rate or rates under this clause shall
be considered a dispute concerning a ques-
tion of fact for decislon by the Contracting
Officer within the meaning of the “Dis-
putes” clause of this contract.

(#) Nothing in this clause shall preciude
the Contracting OMcer from negotiating final
overhead rates applicable to this contract, for
any period, for the purpose of contract close-
out: Prov ., That (i) the negotiated
amount of overhead costs applicable hereto
does not exceed 2200000 for any one fiscal
year: (i) there is agreement between the
Government and the Contractor that there
will be no adjustment against other Gov-
ernment contracts for over or under recov-
ery under this contract disclosed through a
subsequent, regular final overhead rate ne-
gotiation or determination; and (i) this
contract is appropriately modified to refloct
the finality of this negotiation and the fact
that other contracts shall not be affected by
?ny over or under recovery resulting there-
rom.

(40 US.C. 486(0), sec. 2056(c), 63 Stat. 377, as
smended)

[FR Doc.73-538 Filed 1-9-73;8:45 am)

FEDERAL COMMUNICATIONS
COMMISSION

[ 47 CFR Part 611
{Docket No. 10660; FCC 72-1102]

DOMESTIC HANDLING OF
INTERNATIONAL RECORD TRAFFIC

Inquiry and Proposed Tariff Revisions;
Order Specifying Hearing Date

In the matter of International Record
Carriers’ scope of operations in the Con-
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tinental United States, including possible
revisions to the formula prescribed under
section 222 of the Communications Act.
Docket No. 19660, RM-690.

1. On December 18, 1972 we issued a
notice of inquiry and proposed rule mak-
ing (37 FR 28303; December 22, 1972)
herein in which, among other things, we
ordered oral argument on the question
whether authorization under section 2322
of the Communications Act is a prerequi-
site to the tariff revisions filed by ITT
World Communications Inc., Western
Union International, Inc., and RCA Glo-
bal Communications, Inc.' to absorb
the charges associated with direct access
petween hinterland users and interna-
tional carriers, eg., the domestic telex,
TWX, and WATS networks for the
pickup and delivery of international
message telegrams.

2, In the notice of inquiry we left open
the date on which the oral argument
would be heard, and we are now specify-
ing such date. Moreover, Western Union
Telegraph Co., & party respondent, on
December 19, 1972, requested that the
time specified for the filing of briefs pre-
paratory to oral argument be extended
to 30 days, rather than 20 days, and
shows good cause for such extension.

8. The time allotments set forth below
reflect the fact that the Western Union
Telegraph Co. has raised the question
whether prior authority is required for
the tariff filings at issue herein, and, fur-
ther, reflects the fact that ITT World
Communications Inc. was the original
record carrier proposing such tariff.

Accordingly, it is ordered, That oral
argument on the above matter shall be
heard before the Commission en banc at
Washington, D.C. on February 13, 1973 at
9:30 a.m.

It is further ordered, That times al-
lotted for the parties to the oral argu-
ment shall be as follows:

Western Unlon Telegraph Company, 50
minutes; ITT World Communicstions Ine.,
30 minutes; Western Union International,
Ine,, 15 minutes; RCA Global Communloa-
tions, Inc., 15 minutes; and TRT Telecom-
munications Corp., 15 minutes.

Provided, however, that should the
parties agree among themselves to a
different allocation of time, or should the
international carriers agree among them-
selves on a different allocation of the
time allotted to them as a group, the
Commission should be so notified 1 week
in advance.of the date set herein for oral
argument;

Provided, further, that the Western
Union Telegraph Co. may reserve for

1 Since the release of our notice of inquiry
and proposed rule making, TRT Telecommu-
nications Corp., on December 19, 1972, filed
revisions to ita Tarlfl F.C.C. No. 60 (spe-
cifically, 156th revised page 1, 33d revised page
9, 234 revised page PA, and original page 9B)
to provide free direct access as proposed by
the other record carriers hereln.

1223

rebuttal a portion of the time allocated
to it; and

It is further ordered, That the time
for filing briefs in this matter is extended
until January 17, 1973.

Adopted: December 20, 1972.

Released: December 29, 1972,

FEDERAL COMMUNICATIONS
COMMISSION,
BeN F. WarLE,
Secretary.

|FR Doc.73-522 Filed 1-9-73;8:45 am|

[sEAL)

[ 47 CFR Part 731
| Docket No, 19628]

FM BROADCAST STATIONS IN UNION
SPRINGS AND TALLASSEE, ALA.

Proposed Table of Assignments; Order
Extending Time for Filing Reply
Comments

In the matter of amendment of
§ 73.202(b), Table of assignments, FM
Broadeast Stations (Union Springs and
Tallassee, Ala.), Docket No. 19628, RM-
1902, RM-2040.

1. The notice of proposed rule making
in the above-entitled proceeding was
adopted on November 8, 1972, and pub-
lished in the Fepesan REGISTER on No-
vember 16, 1972 (37 FR 24369). The
dates for filing comments and reply
comments are presently designated as
December 22, 1972, and January 2, 1973,
respectively.

2. On Januar: 2, 1973, Urdion Springs
Broadcasting Co., by its attorney filed a
request for extension of time in which to
submit reply comments to and including
January 15, 1973. Counsel states that the
comments and counterproposal of All
Channel TV Service, Inc. were received
on December 26, 1972, and due to the
holidays and delay of the mails result-
ing therefrom, it has not been possible to
communicate with principals of Union
Springs Broadcasting or its consulting
engineer. Counsel further states that,
while it appears the Union Springs pro-
posal will possibly not be affected, addi-
tional time is needed for consideration.

3. It appears that the additional time
is warranted and would serve the public
interest. Accordingly, it is ordered, That
the time for filing reply comments in
Docket No. 19628 is extended to and in-
cluding January 15, 1973.

4. This action is taken pursuant to au-
thority found in sectlons 4(1), 5(d) (1),
and 303(r) of the Communications Act
of 1934, as amended and §0.281(d)(8)
of the Commission’s rules.

Adopted: January 3, 1973,
Released: January 4, 1973,

[sEAL] Harorp L. Kassens,
Acting Chief, Broadcast Bureau.

[FR D00c.73-521 Filed 1-0-73:8:45 am
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DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

OFFICIAL RULINGS AND PROCEDURES
Notice of Publication

Effective January 1, 1973, the Bureau
of Alcohol, Tobacco and Firearms will
use the Alcohol, Tobacco and Firearms
Bulletin as the authoritative instrument
of the Director for announcing official
rulings and procedures of the Bureau and
for publishing other items of general in-
terest. The use of the Internal Revenue
Bulletin for announcing such matters,
notice of which was published in the Fen-
eral Recister for July 29, 1972, will be
concurrently discontinued,

All regulations, rulings, and -proce-
dures, in effect prior to July 1, 1972, is-
sued by the Alcohol, Tobacco and Fire-
arms Division of the Internal Revenue
Service, will continue in eflect until
superseded or revised under the authority
of Treasury Department Order No. 221,
dated June 6, 1972, published in the Feo-
ERAL Rxcister for June 10, 1972, All rul-
ings and procedures issued by the Bureau
of Alcohol, Tobacco and Firearms since
July 1, 1972, which have been published
in the Internal Revenue Bulletin, remain
in effect; however, solely for the purposes
of continuity, they will be republished in
early issues of the Alcohol, Tobacco and
Firearms Bulletin.

[sEAL] Rex D. Davis,

Director.
|FR Doc.73-497 Filed 1-0-73;8:45 nm]

DEPARTMENT OF STATE

[Public Notice 375]
CERTAIN FOREIGN PASSPORTS

Notice of Validity

Under the provisions of section 212(a)
(26) of the Immigration and Nationality
Act, a nonimmigrant alien who makes
application for & visa or for admission
into the United States Is required to be
in possession of a passport which is valid
for a minimum period of 6 months from
the date of expiration of the initial period
of his admission into the United States
or his contemplated initial period of stay
authorizing him to return to the country
from which he came or to proceed to and
enter some other country during such
period. By reason of the foregoing re-
quirement, certain foreign governments
have entered into argeements with the
Government of the United States where-
by their passports are recognized as valid
for the return of the bearer to the coun-
try of the foreign-issuing authority for a

Notices

period of 6 months beyond the expliration
date specified in the passport, These
agreements have the effect of extending
the validity period of the foreign pass-
port an additional 6 months notwith-
Standing the expiration date indicated
in the passport. Notice is hereby given
that the following foreign governments
have concluded such an agreement with
the Government of the United States:

Australia. Laos,
Austria  (Reisepass Lebanon,

only). Liechtenstein.
Bahamas (See Unit- Luxembourg.

ed Kingdom). Malagasy Republic.
Bangladesh (Travel Mauritius,

permit and pass- Mexico,

port), Monaco,
Beiglum, Netherlands (The).
Bolivia. Nicaragua  (Diplo-
Brasil. matic and Oficial
Canada. passports only),
Chile. Nigeria.
Colombia, Norway.
Cubn. Pakistan.
Cyprus. Panama,
Dominican Republic. Peru.
Ecuador. Philippines.
Egypt (Arab Repub- Portugal.

1o of). Spain

Ethiopia. 8rl Lanka (Ceylon),
Finland., Sudan.
France, Sweden.
Geoermany (Relsepass Switzerland.
and Kindersus- Syrian Arab Repub-
wels). e,
Greece. Thailand.
Guatemals, Togo.
Guinea. Tunisia.
Guyana, United Kingdom of
Honduras., Great Britain and
Iceland, Northern Ireland
India, (including Jersey
Iran. and Guernsey and
Ireland its dependencies
Israel. and the Baha-
Italy. mas) .
Ivory Coast, Uruguay.
Jamalen. Veneguela,
EKhmer Republic Viet-Nam,
(Cambodia), Yugosiavia.
Eorea,

Public notice 238 of November 17, 1064
issued at 29 FR 16097 and amendments
thereto are hereby superseded.

[sEAL) BarBAra M. WATSON,
Administrator, Bureau of Secu-
rity and Consular Affairs, De-
partment of State.

[FR Doc,73-508 Filed 1-9-73;8:45 am|)

[Public Notice 376)
CERTAIN NONIMMIGRANT VISAS
Notice of Validity
Notice is hereby given that consular
officers are authorized to issue, in their
discretion, nonimmigrant visas under
section 101(a) (15) (B) of the Immigra~
tion and Nationality Act (temporary
visitors for business or pleasure) valid
for an indefinite period of time to other-
wise eligible nationals of the following
countries, inclusive of British subjects

resident in the Bahamas and Nether-
lands nationals resident in Surinam,
which offer reciprocal or more liberal
treatment to nationals of the United
States who are in a simflar class. This
order will be amended from time to time
to include other countries which accord
similar privileges to U.S. citizens.

Austria, Maldives, Republic

Bahamas, of.,

Barbados, Malta.

Belgtum, Monaco,

Botswana, Moroceo,

British Honduras, Netherlands,

Central African Netherlands Antilles
Republie, New Zealand,

Chile. Norway.

Cyprus, Paraguay.

Denmark, Portugal.,

PijL Ssint Plerre and

Finland. Miquelon,

France, San Marino,

Germany. Singapore,

Greece. Spain,

Tcoland, Surinam.

Ireland, Sweden.

Israel, Switzeriand.

Italy. Trinidad and

Jamafon, Fobago.

Liechtenstein, Tunisia,

Lesotho, Turkey.

Luxembourg. United Kingdom.

Malawi, Uruguay.

Public notice 312 of August 27, 1969,
issued at 34 FR 13705 and amendments
thereto are hereby. superseded,

[sEaL) BARBARA M, WaTsoN,

Administrator, Bureau of Secu-
rity and Consular Aflairs, De-
partment of State.

|FR Do0¢.73-500 Piled 1-9-73;8:45 am|

DEPARTMENT OF DEFENSE

Department of the Air Force

USAF SCIENTIFIC ADVISORY BOARD,
COMMITTEE ON THE DISPOSAL OF
HERBICIDE ORANGE

Notice of Meeting

JANUARY 5, 1973,

The USAF Scientific Advisory Board
Committee on the Disposal of Herbicide
Orange will hold a closed meeting on
February 8, 1973, at the Pentagon, Wash-
ington, D.C. 20330.

The committee will receive briefings
and analysis on various methods consid-
ered in the disposal of Herbicide Orange.

Any person desiring information nbogl
the committee may telephone (202—697-
4648) or write the Assistant Executive
Secretary, USAF Scientific Advisory
Board, Headquarters, US. Air Force
Washington, D.C. 20330.

Joun W, FAfIRNEY,
Colonel, USAF, Chief, Legisla-
tive Division, Office of the
Judge Advocate General.

|FR Doc.73-492 Piled 1-9-73;8:45 am|
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USAF SCIENTIFIC ADVISORY BOARD,
GUIDANCE AND CONTROL PANEL

Notice of Meeting

JANUARY 5, 1973.

The USAF Scientific Advisory Board,
Guidance and Control Panel will hold a
closed meeting on January 15-16, 1973,
at Holloman Afir Force Base, N. Mex.

The agenda will include topics perti-
nent to the ongoing review of all-weather
terminal guidance system.

Any person desiring information about
the panel may telephone (202—697-4648)
or write the Assistant Executive Secre-
tary, USAF Scientific Advisory Board,
Headquarters US. Air Force, Washing-
ton, D.C. 20330,

Joux W. FAHRNEY,
Colonel, USAF, Chief, Legisla-
tive Division, Office of the
Judge Advocate General.

[FR Doc,73-403 Filed 1-9-73;8:45 am|]

DEPARTMENT OF JUSTICE

Bureauv of Narcotics and Dangerous
Drugs
[Docket No. 73-2]
HEXAGON LABORATORIES, INC.
Notice of Hearing

Notice is hereby given that on Novem-
ber 24, 1972, the Bureau of Narcotics and
Dangerous Drugs, Department of Justice,
issued to Hexagon Laboratories, Inc., an
order to show cause as to why the Bureau
of Narcotics and Dangerous Drugs should
not deny the application for reglstration
under the Controlled Substances Act of
1970, of the respondent, executed on Oc-
tober 25, 1972, pursuant to section 303 of
;l;g Controlled Substances Act (21 US.C.

-

Thirty days having elapsed since said
order was received by Hexagon Labora-
tories, Inc., and written request for a
hearing having been filed with the Di-
rector of the Burecau of Narcotics and
Dangerous Drugs, notice is hereby given
that a hearing in this matter will be held
commencing at 10 am. on January 18,
1973, in room 812 of the Bureau of Nar-
cotics and Dangerous Drugs, 1405 I Street
NW., Washington, DC 20537.

Dated: January 4, 1973.

JouN E. INGERSOLL,
Director, Bureau of Narcotics
and Dangerous Drugs.

[FR Doe.73-537 Filed 1-9-73;8:45 am|

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service
SEMIDI NATIONAL WILDLIFE REFUGE

Wilderness Proposal: Cancellation of
Public Hearing

Notice of the public hearing for the
Semidi National Wildlife Refuge wilder-

NOTICES

ness proposal published on page 26743 of
the December 15, 1972, issue of the Fep-
ERAL REGISTER as Document 72-21597 is
hereby cancelled.

Srexcer H, Saurs,
Director, Bureau of
* Sport Fisheries and Wildlife.
Janvary 5, 1973.
|FR Doe.73-500 Pilod 1-9-78;8:45 am|

SEMIDI NATIONAL WILDLIFE REFUGE

Notice of Public Hearing Regarding
Wilderness Proposal

Notice is hereby given in accordance
with provisions of the Wilderness Act
of September 3, 1964 (Public Law 85-577;
78 Stat. 880-896; 16 U.S.C. 1131-1136),
that a pablic hearing will be held begin-
ning at 7 p.m. on February 20, 1973, at
Loussac Library, Anchorage, Third Ju-
dicial District, Alaska, on a proposal lead-
ing to a recommendation to be made to
the President of the United States by the
Secretary of the Interior regarding the
desirability of including all or part of
the Semidi National Wildlife Refuge
within the National Wilderness Preser-
vation System. The wilderness proposal
consists of approximately 256,000 acres
of lands and waters located in the Gulf
of Alaska.

A study summary containing a map
and information about the Semidi Wil-
derness proposal may be obtained from
the Refuge Manager, Aleutian Islands
National Wildlife Refuge, Cold Bay,

Alaska 99571; or from the Area Direc-
tor, Bureau of Sport Fisheries and Wild-
life, 813 D Street, Anchorage, AK 99501.
Individuals or organizations may ex-
press their oral or written views by ap-
pearing at this hearing, or they may
submit written comments for inclusion
in the official record of the hearing to the
aren director at the above address by
March 22, 1973.
Seexcer H. SMITH,
Director, Bureau of Sport
Fisheries and Wildlife.
JANUARY 5, 1973,
[FR- Doc.73-400 Flled 1-0-73;8:45 am|

Office of the Secretary

NATIONAL ADVISORY BOARD ON
WILD FREE-ROAMING HORSES
AND BURROS

Administrative Procedures

On page 11276 of the Feperarl REGISTER
of June 6, 1972, there was published a
notice and text of proposed administra-
tive procedures (charter) for the Na-
tional Advisory Board on Wild Free-
Roaming Horses and Burros,

Interested persons were given 45 days
within which to submit written com-
ments, suggestions, or objections. Upon
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consideration of these comments and
suggestions, certain changes have been
incorporated. Additionally, language has
been added to reflect the requirements
of newly enacted Public Law 92-463, the
Federal Advisory Committee Act.

The changes required by Public Law
92-463 are as follows:

1. The wording of IIIA5, Compensa-
tion, has been amended to clarify the
provisions for payment of travel ex-
penses.

2. A sentence has been added to IIIC,
Meetings, to give the estimated number
of meetings per year, annual operating
costs, and man-years required.

3. A new clause reading: “* * * who
is authorized to adjourn any meeting
whenever he considers adjournment to
be in the public Interest.” has been added
to IIIC3, Oficial participation.

4, Part IIIC4, Execulive session, has
been eliminated, and part ITIC5 renum-
bered IIIC4.

5. Part IIIE, Public participation, has
been renumbered IIICS, reworded to in-
sure that all meetings will be open to the
public, and to provide for the making
of presentations and the filing of state-
ments.

6. The portion of IIIE, Public partici-
pation, concerning advance public notice
of meetings has been separated and ex-
panded under part IIIC6, Advance pub-
lic notice.

7. A part IIICT, Support services, has
been added to spell out responsibility for
stuch services.

8. Part IIIF, Record of proceedings,
has been renumbered ITIE, and the word
“official” dropped from subpart (¢), Sub-
part (d) has been changed to read, “a
description of matters discussed and con-
clusions reached;”. Subpart (f) has been
amended to provide for certification of
the accuracy of records by the Board
chalrman. Additionally, a sentence has
been added to indicate where copies of
Board records may be inspected and
copied.

9, Part IIIG, Rules and procedures,
has been renumbered IIIF, and the
words “* * * is solely advisory and
*« * *" gdded between ‘Board” and
“shall" of the first sentence. A sentence
has been added to prescribe responsibil-
ity for actions to be taken with respect
to any report or recommendation of the
Board.

10. A part IITH, Termination, has been
added.

The following changes were made in
response to comments:

1. The second sentence of II Authority
has been eliminated. Although the sen-
tence was an accurate statement of the
law, its repetition in the charter could
be Interpreted as a limitation on the
broad scope of the Board's advisory
functions.

2. IIID Chairmanship has been revised
to make clear that the chairman and
vice chairman would be selected from
among the membership of the Board.
The word “principal™ has been deleted
from the first sentence of the second
paragraph.
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pation
ized representatives, as well as the two

Secretaries, can call emergency meetings.
mendations

4. IITH Advice and recom ¥
renumbered ITIG, has been-amended by
changing “dissents from majority views"
to “minority views"” in the second
sentence,

It was concluded that no further
change was necessary to reflect the fact
that State university staff members are
qualified to serve on the Board, and that
the Secretaries will seek a proper bal-
ance of interests on the Board. The sug-
gestion that “land use” be added to the
list of qualified disciplines was not
adopted because the law itself specifies
the qualifications. Similarly, there were
recommendations to appoint officials of
State government. The Act specifically
prohibits such appointments.

The procedures are hereby adopted as
revised and as set forth below. They shall
become effective January 1, 1973.

"I, Purpose. This document provides for the
operation and describes the purpose, com-
position, and functions of the National Ad-
visory Board on Wild Pree-Roaming Horses
and Burros.

II. Authority. The Act of December 15, 1871
(16 U.8.C. 1181-1340) requires the protection
and management of wild free-roaming horses
and burros on the public lands. Section 7
suthorizes and directs the Secretary of the
Interior and the Secretary of Agriculture to
appoint a joint advisory board to advise them
on any matter relating to the protection and
manasgement of wild free-roaming horses and
burros, and specifies the qualifications re-
quired for membership on the advisory
board,

I, National Advisory Board on Wild Free-
Roaming Horses and Burros, A. Membership.
The Board shall consist of nine members,
none of whom shall be an employee of the
FPederal Government or State governments,

1. Qualifications, Each member must have

knowledge in one or more of the

following fields: The protection of horses
and burros, the management of wildlife, ani-
mal husbandry, and natural resource man-
agement, At least one of each of the above
disciplines shall be represented on the Board
at all times,

2. Selection, All members shall be selected
on the basis of and established
competence in thelr respective fields of spe-
cialized knowledge.

8. Appointments. All members will be
Jointly appointed by the of the
Interior and the Secretary of Agriculture,

4. Term, The term of appointment will be
1 year. If a member does not serve his full
term, the Secretary of the Interior and the
Secretary of Agriculture may appoint a suc-
cessor for the remainder of the unexpired
term. Members may be reappointed for addi-
tional 1.year terms not to exceed 10 years of
total service.

5. Compensation. Members shall serve
without compensation, except for reimburse-
ment of travel expenses, including per dlem,
in connection with their duties as members.

B. Functions. The Board shall advise, con-
sult with, and make recommendations to the
Secretary of the Interior and the Secretary
of Agriculture, or thelr duly suthorized rep-
resentatives, on any matter relating to wild
free-roaming horses and burros.

C. Meeting. The Board shall meet at times
and places to be determined by the Secretary
of the Interior or the Secretary of Agricul-
ture, or both, or their duly authorized repre-

NOTICES

" sentatives. It is estimated that there will be

four meetings per year at an annual cost
of 830,000 and one man year of support.

1. Call to meet. The Secretary of the In-
terior and/or the Secretary of Agriculture,
or their respective designees, will issue a
formal call for each Board meeting.

2. Agenda. The Secretary of the Interior
and/or the Secretary of Agriculture, or their
respective designoes will, in consultation with
the chairman, formulate and approve the
agenda for each meeting {n advance,

3. Official participation. All meetings will
be conducted In the presence of a duly au-
thorized full-time salaried officlal or em-
ployee of the Department of the Interior or
the Department of Agriculture, who i3 au-
thorized to adjourn any meeting whenever
he considers adjournment to be in the public
Interest,

4. Quorum. A majority of Board members
holding office shall constitute & quorum
which shall be required for the conduct of
Board business.

5. Pubdlic participation. All meetings of the
Board will be open to public observation,
Any interested person may attend meotings,
make a presentation upon request to the
chalrman, or file a statement with the Board.
However, the authorized t of Agri-
culture or Department of the Interior repre-
sentative may establish reasonable Umits as
to the numbers of persons who may attend
and the nature of thelr participation to the
extent that available accommodations and
time require limitation.

6. Advance public notice. To provide Inter-
ested parties in opportunity to attend and
participate, advance public notice of the
date, place, and general subject matter of
scheduled meetings will be given through
publication in the Feozrar Rxcisten and ap-
propriate local news media,

7. Support services. The Secretary of the
Interior or his delegate shall be responsible
for providing support services for the Board,
including advance public notice of meetings.

D. Chairmanship. The Secretary of the In-
terlor and the Secretary of Agriculture will
designate one of the members as chalrman
and another as vice chalrman for the first
year. Thereafter, members will annually elect
the chalrman and vice chalrman among thelir
own members,

The chairman will be the Uaison betwoen
the Secretary of the Interior and the Secre-
tary of Agriculture or their duly authorized
representatives In working with the Depart-
ments in formulating agendas and otherwise
arranging for the orderly conduct of business.
He will preside at meetings and appoint mem-
bers of working groups of the Board. The
viee chatrman will act for the chairman In
his absence,

E. Record or proceedings, A written record
shall be made of all proceedings of Board and
working group meetings. A verbatim tran-
script may be made but is not required, As
o minimum, each record of p shall
include: (a) the agends; (b) the date(s) and
place(s) of the meeting: (¢) the names and
addresses of all In attendance and the cn-
pacity in which they participated; (d) a de-
scription of matters discussed and conclu-
slons reached; (e) the recommendations
made and reasons therefor; together with
concurring or minority views and, at the
request of any individual member, individual
views; and, (f) coples of all reports recelved,
issued, or approved by the Board. The Board
chairman shall certify to the accuracy of the
record of procecdings of each meeting. Such
records, together with appendices, working
papers, drafts, studies, and other documents,
made avallable to or prepared or used by the
Board, will be avallable for public inspection
and copying In the Office of the Director of
the Bureau of Land Management, Washing«

ton, D.C. Additionally, coples of the record
of for each meeting shall be
available for viewing at the lUbraries of the
Department of the Interior and Department
of Agriculture and the Library of Congress,
Washington, D.C,

P. Rules and procedures, The Board s
solely advisory and shall function In accord-
ance with applicable Federal committee
manngement requirements, and any supple-
mentary and complementary guldelines
which the Secretary of the Interior and the
Secretary of Agriculture, or their respective
suthorizad representatives, may jointly pre-
scribe. Determinations of actions to be taken
and policy to be expressed with respect to any
repart or recommendation of the Board shall
be made only by the Secretary of the Interior,
Secretary of Agriculture, or thelr authorized
representatives.

G. Advice and recommendations, All ad-
vice and recommendations of the Board shall
be made with the approval of a majority of
the members present, Advice and recom-
mendations of individual members, including
minority views, may be made by the indi-
viduals involved. Each report of advice and
recommendations shall be addressed only to
the Secretary of the Interlor or the Secro-
tary of Agriculture, or both, or to their re-
spective authorized representatives, and shall
sddress only matters covered in the record
of the Board’s proceedings.

H. Termination. The term of the Board is
indefinite,

Harrrsox Logscy,
Assistant Secretary of the Interior.

T. K. CowpEn,
Assistant Secretary of Agriculture.

JANUARY 2, 1973,
[FR Doc,73-502 Piled 1-0-73:8:45 am]

DEPARTMENT OF AGRICULTURE

Office of the Secretary

NATIONAL ADVISORY BOARD ON
WILD  FREE-ROAMING HORSES
AND BURROS

Administrative Procedures

Cross ReFErRENCE: For a document es-
tablishing final administrative proce-
dures for the National Advisory Board on
Wild Free-Roaming Horses and Burros,
see FR Doc, 73-502, published under De-
partment of the Interior, supra.

DEPARTMENT OF COMMERCE

National Technical Information
Service

GOVERNMENT-OWNED INVENTIONS

Notice of Availability for Licensing

The inventions listed below are owned
by the U.8, Government and are avail-
able for licensing in accordance with the
GSA patent licensing regulations.

Copies of patent applications, either
paper copy (PC) or microfiche (MF),
can be purchased from the National
Technical Information Service (NTIS),
Springfield, Va. 22151, at the prices cited.

tion number and the title.
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requests for licensing information should
be directed to the address cited on the
first page of each copy of the patent
application.

Paper coples of patents cannot be pur-
chased from NTIS but are available from
the Commissioner of Patents, Washing-
ton, D.C. 20231 at $0.50 each. Inquiries
and requests for licensing information
should be directed to the “Assignee” as
indicated on the copy of the patent,

Dovucras J. CAMPION,
Patent Program Coordinator,
National Technical Informa-
tion Service.

US. Atomic ENEnocY COMMISSION

Patents 3,638,160, Shock Pressure Transducer
Pllod September 4, 1969, Patented Janu-
ary 25, 1972, Not svailable NTIS.

Patent 3,630,078, Method for Making Flexible
Electrical Connections. Filed November 3,
1960. Patented February 8, 1072. Not avall-
able NTIS. :

Patent 3,640,579, In Situ Pressure Leaching
Method. Filed April 28, 1970. Patented
February 8, 1972. Not avallable NTIS.

Patent 3,640,704, High-Temperature-Strength
Precipitation-Hardenable, Austenitic, Iron-
Base Alloys. Flled January 20, 1970
Patented February 8, 1972, Not avallable

NTIS.

Patent 3,641 465. Compact High-Power Broad-
band Radlofrequency Load Termination.
Flled September 15, 1070, Patented Febru-
ary 8, 1072, Not avallable NTIS,

Patent 3,644,221, Polycrystalline Graphite
with Controlled Electrical Conductivity.
Plled November 14, 1968, Patented Febru-
ary 22, 1972, Not available NTIS,

Patent 3,044 664. Nuclear Fuel Body and
Process for Making Same. PFiled Novem-
ber 14, 1669, Patented February 22, 1972,
Not available NTIS.

Patent 8,044,777. Cathode-Ray Tube with
Serpontine-Shaped Transmission Line De-
flection Meana. Piled June 2, 1970, Patented
February 22, 1972. Not avallable NTIS.

US. DEPARTMENT OF TIHE INTERIOR

Patont 3,608,550, Roverse Osmosis Module
Suitable for Food Processing. Flled March 1,
1971. Patented October 17, 1072, Not avall-
able NTIS,

Patent 8,607,300, Electrodes Position of
Metallic Boride Coatings. Piled April 14,
1069, Patented October 10, 1972. Not avall-
able NTIS,

Patont 3,609,301, Reactor Fault Relay, Piled
September 2, 1971, Patented October 17,
1072, Not available NTIS,

Patent 3,701,005, Static Stopper, Plled Octo-
ber 27, 1971. Patented October 31, 1972,
Not avallable NTIS.

NATIONAL AZRONAUTICS AND Space
ADMINISTRATION

Patent Application 281878, Ultrasonlc Blo-
medical Measuring and Recording Appa-
.r;tou;. Filed August 18, 1972, PC 83.26/MF

Patent Application 277436, Insert Facing
Tool. Filed August 2, 1072, PC 83/MF $0.965.

Patent Application 280,360, Method of Mak-
ing Rolling Elements for Bearings. Filed
August 14, 1072, PC $3/MF $0.95.

Patent Application 273240, Ejectable Under-
water Sound Source Recovery Assembly.
Filed July 19, 1972, PC $3/MF $0.95.

Patent Application 288,856, High Power Laser
Apparatus and System. Filed September 13,
1072, PC $3/MF $0.95,

Patent Application 119,283, Pump for Delly-
ering Heated Fiulds, Flled Fobruary 286,
1971, PC $3.25/MF $0.85,

NOTICES

Patent Application 289,033. Enhanced Dif-
fusion Welding. Filed September 14, 1972,
PC 83/MP 8095,

TeNNessge VALLEY AUTHORITY

Patent 3,607.247. Elimination of Magnestum
Gels In Ligquid and Suspension Fertilizers
Derived from Wet Acid. Filed April 1, 1971,
Patented October 10, 1072, Not available
NTIS.

|FR Doc72-400 Filed 1-9-73;8:45 am]

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Food and Drug Administration
{Docket No. FDC-D-570]

AMERICAN CYANAMID CO.

Polyotic Intramuscular 5 Gm.; Notice
of Withdrawal of Approval of New
Animal Drug Application

In the Feperal Recister of August 5,
1970 (35 FR 12493, DESI 0013NV), the
Commissioner of Food and Drugs an-
nounced the conclusions of the Food and
Drug Administration following evalua-
tion of a report received from the Na-
tional Academy of Sciences-National
Research Council, Drug Efficacy Study
Group on Polyotic Intramuscular 5
Gm.: marketed by American Cyanamid
Co., Post Office Box 400, Princeton, NJ
08540.

American Cyanamid Co. advised the
Commissioner that the product is no
longer marketed. They further requested
withdrawal of the veterinary application
for this product.

Based on the grounds set forth in said
announcement and the flrm’s request,
the Commissioner concludes that the
above-named product should be with-
drawn. Therefore, pursuant to provisions
of the Federal Food, Drug, and Cosmetic
Act (sec. 512, 82 Stat. 343-351; 21 US.C.
360b) and under authority delegated to
the Commissioner (21 CFR 2.120), ap-
proval of the new animal drug applica-
tion for Polyotic Intramuscular 5 Gm. is
hereby withdrawn effective on the date
of publication of this document.

Dated: January 2, 1973.

Sam D. FiNe,
Associate Commissioner
Jor Compliance.

[FR Doc.73-486 Filed 1-0-73;8:45 am|]

SPECIAL PACKAGING REQUIREMENTS
FOR ASPIRIN, METHYL SALICYLATE,
AND CONTROLLED SUBSTANCES

Denial of Requests for Extension of
Time for Compliance

The Commissioner of Food and Drugs
has received requests from manufactur-
ers for an extension of time to comply
with the following three regulations
establishing the requirement of special
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packaging under the Poison Prevention
Packaging Act:

1. Aspirin products (37 FR 3427), ef-
fective as of August 14, 1972,

2, Liquid preparations containing
methyl salicylate (37 FR 6184), effective
as of September 21, 1972,

3. Controlled substances (37 FR 8433),
effective as of October 24, 1972.

The reason given for the requested ex-
tension of time is that orders have been
placed by manufacturers of these prod-
ucts for appropriate safety packaging
but these orders cannot be filled by
package or closure manufacturers at this
time. The effective date for compliance
with these three regulations has previ-
ously been extended to January 22, 1973,
conditioned upon certain requirements,
for retail pharmacists but not for manu-
facturers (37 FR 2298T).

The Commissioner concludes that the
reason given for these requests is inade-
quate, and all such requests are therefore
denied.

The Commissioner recognizes that
certain of the package or closure manu-
facturers may have misled some manu-
facturers and packers of these three
types of products, and perhaps others,
into believing that an adequate supply
of safety closures would be avallable to
meet their need within the effective date
of regulations issued under the Poison
Prevention Packaging Act. The Act pro-
vides no penalty against package or
closure manufacturers under these cir-
cumstances. Because the Act requires
only that special packaging shall be tech-
nically feasible, practicable, and appro-
priate, and does not excuse compliance
because of the failure of package or
closure manufacturers to provide a
sufficient supply or to keep their promises
with respect to production, there is no
basis for extending the effective dates of
the regulations issued under the Act,

The Commissioner has refrained from
instituting regulatory action with respect
to compliance with these regulations
pending action on the requests for ex-
tension of time. The Act permits inven-
tories of already produced products to be
exhausted, and one noncomplying pack-
age marketed under the conditions pro-
posed in the Feoerar REGISTER 0f October
18, 1972 (37 FR 22001), but otherwise
does not permit the packaging of new
products after the effective date of the
regulations except in full compliance
with the requirements of those regula-
tions, The Commissioner hereby gives
notice that any production in violation of
these regulations after the date of publi-
cation of this notice in the Froeran
RecisTer (1-10-73) will be the subject of
regulatory action. The Commissioner re-
quests that any information relating to
violation of these regulations immedi-
ately be brought to his attention by any
interested person.

Dated: January 8, 1873,

CuarLes C. Epwarps,
Commissioner of Food and Drugs.

[FR Doc.73-8468 Plled 1-0-78,9:56 am)]
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AMERICAN REVOLUTION
BICENTENNIAL COMMISSION

VARIOUS ADVISORY COMMITTEES
AND PANELS

Notice of Meetings

Notice is hereby given, pursuant to
Executive Order 11671, that the follow-
ing American Revolution Bicentennial
Commission Advisory Committee and
Panel Meetings will be held the month of
January 1973:

PHILATELIC PANEL

The Philatelic Advisory Panel will hold
an open meeting (with the exception of
the agenda item asterisked below) on
Thursday, January 11, 1973, in the ARBC
Conference Room, 736 Jackson Place
NW., Washington, DC, from 10 a.m. to
4:30 p.m. The Panel membership con-
sists of leaders in the philatelic fleld and
representatives of organizations such as
the American Philatelic Society, Society
of Philatelic Americans, American Stamp
Dealers Association, etc. The agenda
items to be discussed are:

Puture bicentennial
stamps.*

ARBC stamp show awards,

ARBC participation in stamp shows.

Bicentennial stamp publications.

Coms axp MEDALS PANEL

The Coins and Medals Advisory Panel
will hold an open meeting (with the ex-
ception of the agenda item asterisked be-
low) on Friday, January 12, 1973, in the
Board Room of the National Trust for
Historic Preservation, 740 Jackson Place
NW., Washington, DC, The panel is com-
posed of experts in the numismatic arts.
The agenda items to be discussed are:

Coinage and currency.*

Panel organization.

Commemorative medal serles.

National medal and awards medal,

US, Treasury 3-inch medal.

Hornmzons "76 Aopvisony Grovur

The Horizons "76 Advisory Group will
hold an open meeting (with the excep-
tion of the agenda item asterisked below)
on January 16, 1973, from 9:30 am. to
4 pm. in Room 2010 of the New Execu-
tive Office Bullding, 726 Jackson Place
NW., Washington, DC.

The Advisory Group membership con-
sists of leaders in the fields of transpor-
tation, communications, health, learn-
ing, leisure, the environment, community
development, citizenship, and the econ-
omy.

The agenda will include discussion of:

Development of Horlzons "76 National Ac-
tion Guide.

Evaluation of bicentennial cities criteria.

Discussion of program proposals.

Budget consideration.*

Dated: January 5, 1973.

Huoem A. HaLy,
Acting Director, American Revo-
lution Biceniennial Commis-

[PR Doc.73-618 Flled 1-0-73;8:45 am]

commemorstive

NOTICES

COUNCIL OF ECONOMIC
ADVISERS

ADVISORY COMMITTEE ON THE
ECONOMIC ROLE OF WOMEN

Notice of Closed Meeting

January 6, 1973,

Pursuant to Public Law 92-463, the
Federal Advisory Committee Act, notice
is hereby given that a meeting of the Ad-
visory Committee on the Economic Role
of Women will take place in Washington,
D.C., on January 16, 1973,

The agenda for the meeting, which will
be the Committee's first, includes the re-
sponsibilities of the Committee, a review
of draft material for the 1973 Economic
Report of the President, and planning
the future work of the Committee.

Based on section b(5) of 5§ U.S.C. 552,
the meeting will not be open to public
participation.

HERBERT STEIN,
Chairman.

[PR Doc.73-600 Piled 1-0-73;8:45 am]

ATOMIC ENERGY COMMISSION

{Dockets Nos, 50-295, 50-304]
COMMONWEALTH EDISON CO.

Notice and Order for Prehearing
Conference

In the matter of Commonwealth Edi-
son Co. (Zion Station, Units 1 and 2),

Take notice that pursuant to the direc-
tion of the Board at its special prehearing
conference on November 17, 1972, in Zion,
711, and as set forth in its special pre-
hearing conference order dated Decem~
ber 5, 1972, and in response to the motion
of the applicant herein, to which motion
no other party has filed objection, the
Board hereby orders that a prehearing
conference will be held in this proceed-
ing on January 25, 1973, in Chicago, IIL
This prehearing conference will com-
mence at 10:30 a.m, local time at the
following address: Everett McKinley
Dirksen Building, Court Room 2119, 21st
Floor, 219 South Dearborn Street, Chi-
cago, IL 60604,

At the subject conference, the parties,
by their attorneys will:

1. Report on the status of discovery,

2. Propose a date for the termination
of all discovery, in view of the agreed
starting date for the evidentiary hearing
(April 2, 1073),

3. Submit a stipulation of the parties
listing:

(a) The contentions or Issues to be
resolved,

(b) The contentions or Issues which
need not be resolved,

(c) The contentions or issues on which

ceeding, and as to which the Board is
requested to rule.

The parties should be prepared to
either submit written memoranda or

offer brief oral argument in support of
their positions regarding item 3(c) above,
s0 as to enable the Board to msake a
final resolution of the specific matters
in controversy.

All members of the public are entitled
to attend the prehearing conference, as
well as the evidentiary hearing itself,

It is so ordered.

Issued at Washington, D.C., this 3d
day of January 1973,

For the Atomic Safety and Licensing
Board,

Tuomas W, Remry,
Chairman.

[FR Doc.73-511 Flied 1-0-73;8:40 am]|

FEDERAL COMMUNICATIONS
COMMISSION

AD HOC TASK GROUP OF DIALER
DEVICES ADVISORY SUBCOMMITTEE

Notice of Public Meeting

Decemeer 27, 1972,

In accordance with Executive Order
11671, dated June 7, 1872, announcement
is made of a public meeting of the Dialer
Devices Advisory Subcommittee Ad Hoc
Task Group of the FCC D&A Devices Ad-
visory Committee to be held January 10
and 11, 1973, at 195 Broadway, Room
939-B, New York, NY, 9:30 am. until
5 p.m.,

1. Purpose, The purpose of the Dialer
Devices Subcommittee is to prepare
recommended standards and procedures
for submission to the FCC, in order to
permit the interconnection of dialer de-
vices to the public switched network
without the need for carrier provided
connecting arrangements, The purpose
of the Ad Hoc Task Group is to prepare
recommended procedures for review and
approval by the Dialer Devices Subcom-
mittee.

2. Membership. The Task Group s
chaired by H. Marcheschi and is com-
posed of the following: R. Mosely, A.
Jackson, and R. Whitefleet.

3. Activities. This Ad Hoc Task Group
will prepare a recommended draft of pro-
cedures and enforcement to the Dialer
Devices Subcommittee.

4. Agenda. The agenda for the Janu-
ary 10 and 11, 1973, meeting will be as
follows:

1. Review of document previously sub-
mitted related to enforcement and proce-
dures.

2. Review and establishment of basic ele-
ments or procedures and enforcement docu-
ment.,

3, Review of AT, & T. submission of
September 20, 1972,

It is suggested that those desiring more
specific information, contact the Do-
mestic Rates Division on (202) 632-6457.

FEDERAL COMMUNICATIONS
COMMISSION,
Ben F. WarLe,
Secretary.
[FR Doc.73-527 Filed 1-0-73;8:45 am]

[seav)
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ANSWERING DEVICES SUBCOMMIT-
TEE AD HOC EDITING GROUP

Notice of Public Meeting

Decemser 27, 1972,

In acoordance with Executive Order
11671, dated June 7, 1972, announcement
is made of & public meeting of the An-
swering Devices Advisory Subcommittee
Ad Hoc Editing Group to be held Janu-
ary 8, 1973 at 90 Church Street, Room
604 in New York, NY, 10 am. until 4:30
p.m. Those attending the meeting should
check at the guard's desk and call X 7321
for sign-in clearance.

1. Purpose. The purpose of the Answer-
ing Devices Subcommittee is to prepare
recommended standards and procedures
for submission to the FCC, in order to
permit the interconnection of answering
devices to the public switched network
without the need for carrier provided
connecting arrangements, The purpose of
the Ad Hoc Group is to edit the tech-
nical standards being prepared by the
Answering Devices Subcommittee.

2. Membership. The Editing Group is
chaired by F. Warden and is composed
of the following: J. Rosenbaum, L.
Hohmann, and R. Rivenes,

3. Activities. This Ad Hoc Task Group
will devote itself solely to the task of edit-
ing the technical standards in conform-
ance with the Subcommittee directions.

4. Agenda. The agenda for the Janu-
ary 8, 1973 meeting will be as follows:

1. Review of technlcal standards draft.

2. Editing of technical standards.

3. Schedule of next meeting.

It is suggested that those desiring more
specific information, contact the Domes~
tic Rates Division on (202) 632-6457.

Fepeaal, COMMUNICATIONS
COMMISSION,
Bex F. WarLe,
Secretary.

[FR Do0¢.73-525 Filed 1-9-73:8:45 am|

[sear]

NONVOICE TASK GROUP MEETING
Notice of Public Meeting

Decemeen 21, 1972,

In accordance with Executive Order
11671, dated June 7, 1872, announcement
is made of a public meeting of the Non-
voice Task Group of the PBX Advisory
Committee to be held January 10 and 11,
1973. The Task Group will meet at 590
Madison Avenue, New York, NY, Room
A-2d, at 10 am.

1. Purposes. The purpose of the PBX
Advisory Committee is to prepare rec-
ommended standards to permit the in-
terconnection of customer provided and
maintained PBX equipment to the public
switched network. The purpose of this
Task Group is to prepare recommenda-
tions to the PBX Advisory Committee re-
garding the most practicable means by
which a noncertified device may be used
with a combined volce/nonbarrier PBX.

2. Membership. The Task Group is
chaired by J. Merkel and is composed of
the following: P. Bennett, M. J. Birck, G.
Jahn, A, Marthens, H. A. Montgomery,

NOTICES

@G. Orelli, J. L, Wheeler. Observers In-
clude P. D. Aoust, L. K. Armstrong, L. L.
Butler, J. L. Caldwell, R. B. King, R. F.
Norian, J. T. Walker and W. L. Welkl.

3. Activities. Members and observers
review existing interface criteria in some
detall with the aim of identifying any
additional harms which might accrue
from nonvoice (noncarbon transmitter)
devices. Any new criteria or need for
modifications to the existing documents
are highlighted.

4. Agenda. The agenda for the Janu-
ary 10 and 11 meeting will be as follows:

a. Review of report from last meeting.

b. Review of homowork assignments.

¢. Continued review of test standards.

d. Homework assignments.,

It is suggested that those desiring more
specific information, contact the Domes-
tic Rates Division on (202) 632-6457.

FEDERAL COMMUNICATIONS
CoMMISSION,
Ben F. WarLE,
Secretary.

|FR Doc.73-526: Piled 1-0-73;8:45 am|]

|seaLl

| Dockets Nos. 18006, 18007; FCC 72R-398)

SOUTHERN BROADCASTING CO. AND
FURNITURE CITY TELEVISION COM-
PANY, INC.

Applications for Hearing; Memoran~
dum Opinion and Order Enlarging
Issues

In regard applications of Southern
Broadcasting Co. (WGHP-TV), High
Polnt, N.C., Docket No. 18906, File No.
BRCT-574, for renewal of broadcast
license; and Furniture City Television
Co., Inc., High Point, N.C., Docket No.
18907, File No. BPCT-4302, for construc-
tion permit for new television broadcast
station.

1. By order, FCC 70-706 (35 FR 11277)
published July 14, 1870, the Commission
designated the above-captioned mutually
exclusive applications for hearing on a
standard comparative issue, By memo-
randum opinion and order, 26 FCC 2d
998, 20 RR 2d 689, released November 7,
1970, the Review Board added a promise
versus performance issue against South-
ern Broadcasting Co. (Southern),
licensee of television Station WGHP-TV
in High Point, N.C.' The Commission re-
designated the applications for hearing
by order, FCC 72-147, 37 FR 4304, re-
leased March 1, 1972, Now before the Re-
view Board is a petition to enlarge issues,
filed May 30, 1972, by Furniture City
Television Co., Inc. (Furniture City), re-

! The issue reads as follows:

To determine whether Southern Broadcast-
ing Co. failed to carry out representations
made in Docket No, 13072 as to programing,
stafling, studios and equipment in operation
of WGHP-TV, High Point, N.C., and, If s0,
tho effect of such conduct on the requisite
and comparative qualifications of Southern
Broadeasting Co., to be a Commission
licensee.

The issue encompasses not only the Iatest
license period (1966-60), but also the 1663~
66 license period.
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questing programing and stafing mis-
representation issues, as well as log
falsification and log violation issues,
against Southern.®

1. Timeliness. 2. Furniture City argues
that its petition is timely filed in accord-
ance with § 1.229(b) of the Commission’s
rules and regulations, although it was not
filed within 15 days after publication of
the redesignation order in the FEpEraL
Rrcister. The petition Is still timely,
Furniture City argues, because the photo-
copies of WGHP-TV’'s program logs,
which provide the “raw data” for the re-
quested issues, were not received until
February 22, 1972, and 3 months have
been required to analyze the 15,000 pages
of logs to prepare this petition. The
Broadcast Bureau contends that Furni-
ture City has not adequately explained
why it has taken 3 months from the date
it received Southern’s logs, February 22,
1972, until May 30, 1972, the date it filed
its petition. Without further explanation,
the Bureau argues, “the petition must be
considered untimely and summarily dis-
missed." In reply, Furniture City asserts
that 3 months was a reasonable time to
analyze and compare Southern’s 15,000
pages of program logs with its 16 volumes
of exhibits. At the hearing held on
March 3, 1971, Furniture City asserts,
Southern “required 9 months to 1 year”
to examine the 15,000 pages of its own
logs in order to prepare its exhibits.

3. The Review Board believes peti-
tioner has shown good cause for the late
filing of its petition with respect to the
requested programing misrepresenta-
tion, log falsification, and logging rule
violation Issues. It does not seem unrea-
sonable that it would take Furniture City
3 months to develop the allegations in its
petition, due to the many pages and
amount of detall involved in both the ex-
hibits and the program logs. We do not
believe, however, that good cause has
been shown for the late filing of the staff-
ing misrepresentation issue. Southern's
assertion that it allowed petitioner to see
and copy its payroll records on Novem-
ber 2 and 3, 1971, is uncontested by Fur-
niture City. Petitioner’s explanation for
the late filing is premised on the receipt
of Southern’s program logs on Febru-
ary 22, 1972, but petitioner does not spe-
cifically mention when it received South-
ern’s payroll and disbursement records.
Furthermore, on the merits, petitioner
has not alleged sufficient facts to warrant
the addition of an issue. The Edgefield-
Saluda Radio Co., 5 FCC 2d 148, 8 RR
2d 611 (1969) . See paragraph 8, infra.

II. Misrepresentation of programing
and stafling. 4. In support of its requested
issue concerning alleged misrepresenta-
tions in Southern’s programing exhibits,*
Fumiture City asserts that portions of
Southern’s Exhibit 102, which is a

* Algo before the Review Board are the fol-
lowing related pleadings: (a) Opposition,
filed June 9, 1972, by Southern; (b) Broad-
cast Bureau's opposition, filed June 9, 1972;
and (¢) roply, filed June 21, 1072, by Furni-
ture City.

* The exhibits In question were prepared in
response to the promise versus performance
fssue added by the Board in 1070. See para~
graph 1, supra.
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month-by-month breakdown of South-
em's programing for 1965 indicating
types of programing and their origina-
tion (network, recorded or local live) * do
not correspond with Southern's actual
recorded logs. That is, the exhibit totals
for local live programing do not corre-
spond with the totals for the same pro-
graming in the logs, Furniture City
asserts, According to petitioner, total
local live public service programing for
1965 contained in the logs is 1167:46
minutes, while Southern claims in its
exhibit a total of 1544 :34 minutes of local
live public service programing. In order
to show the manner in which Southern
falsely represented the content of its
program logs, Furniture City states that
it studied the logs for the week of
April 4-10, 1965. According to Pumiture
City, its analysis (a copy of which is
attached to the petition) shows that,
contrary to Southern’s exhibit showing
32:07 minutes of live public service pro-
grams, the logs reveal that only 21:13
minutes were actually logged as public
service programs. Furthermore, Furni-
ture City maintains, Southern ignored
the Commission’s policy stated in “Tele-
vision Program Forms,” 5 FCC 2d 175,
8 RR 2d 1512 (1966), and included com-
mercials in its total times. As a corollary
to the misrepresentations of program
times, Furniture City argues, the log-
exhibit analysis reveals that Southern
changed some of its program classifica-
tions—for example, “Science All Stars”,
logged as “entertainment”, appears in
the exhibit as “educational”; “Around
Town", logged as “entertainment”, ap-
pears in the exhibit as “discussion”. Fur-
niture City states that it found nine-
teen such discrepancies, To support its
request for a staffing misrepresentation
issue, petitioner relles on Southern’s Ex-
hibits 134 and 135 as well as WGHP-TV's
payroll records and station disburse-
ments ledger. Exhibit 134 was submitted
by Southern in response to that aspect
of the promise versus performance issue
that inquiries into whether Southern had
carried out the staffing proposals made
in its Initial application. The exhibit
represents WGHP-TV's staff as of
“March 15, 1965"; however, according
to Fumniture City, seven employees
claimed to be employed on March 15
cannot be found in the payroll records or
in the disbursement records. Furniture
City argues that this discrepancy war-
rants addition of a staffing misrepresen-
tation issue.

5. In opposition, Southern argues that
the subject matter of both of Furniture
City’s requests is encompassed in the
promise versus performance issue. In
this regard, Southern alleges that at a
prehearing conference held on Octo-
ber 27, 1971, it agreed to provide Fumni-
ture City with certain logs and payroll
records. Thereafter, Southern continues,
on November 2 and 3, 1971, Furniture
City’s counsel reviewed and copied pro-

A Furniture City notes that Southern se-
lected 1965 as the best representative year to
present a breakdown of its programing into a
detalled and comprehensive summary to meet
the promise versus performance issue.

‘periods in 1064.

NOTICES

gram logs for programing periods includ-
ing 1963, 1865, and 1966, as well as pay~
roll records for the same periods and for
Hearings began on De-
cember 9, 1971, and counsel for Furni-
ture City cross-examined Philip Lom-
bardo, present general manager of Sta-
tion WGHP-TV, on the classification
question. Southern acknowledges that
some programs designated one way in the
exhibit were designated differently in the
logs: * however, in Southern’s opinion,
exploration of these inconsistencies is
more properly left for cross-examina-
tion under the promise versus perform-
ance issue. Southern states that it can-
not understand why Fumiture City is
raising the classification question at this
time when exhibits were submitted 8
months ago, cross-examination was con-
ducted 6 months ago, and Furniture City
was given all of Southern’s logs 3 months
ago. Next, Southern argues that it in-
cluded commercial times in the program-
ing length calculations represented in
the exhibits because in its original pro-
gram proposals, Southern included com-
mercial matter, which was at that time
consistent with Commission policy.”

6. In its opposition, the Bureau notes
that Southern explained in Exhibit 102,
pp. 3-4, that some logs had programs
that were occasionally coded incorrectly,
and as a consequence thereof Furniture
City’s timing calculations, based on the
actual logs, would differ from Southern's
calculations in its exhibits which are
“corrected” to the proper code. The Bu-
reau asserts that the coding errors are
presently under consideration at the
hearing and that appropriate findings
and conclusions can be drawn from this
evidence under present issues; there-
fore, no new issue is warranted. As for
the requested staffing misrepresentation
issue, the Bureau states that it compared
Southern’s payroll record and disburse-
ment ledger with Southern’s Exhibit 134
and could find no discrepancy. The Bu-
reau claims that it cannot be determined
from Furniture City's showing who the
seven unreported individuals are; there-
fore, no staffing misrepresentation issue
is warranted."

7. In reply, Fumniture City insists that
the requested issues cannot be dealt
with by cross-examination under the
present issues, and that cross-examina-
tion of Southern’s sole witness through
which the exhibits were offered into

' Southern explains that its program logs
for 1964 had been “d of",

*In its Exhibit 102, Southern stated that:
“When an incorrect coding was given to a
public service program, the content of the
program was analyzed, and based on its con-
tents, the proper coding was assigned.”

T Southern notes that the Commission's
policy, Television Program Forms, supra, ex-
cluding commercial matter in compuunc

programing length, did not take effect until
October, 1966, 1 month before the llcense
period (1963-68) ended.

*The Bureau notes that Furniture City's
Attachment O, which is Southern's payroll
and disbursement records, shows 75 perma-
nent employees and 40 free-lance employees
as of March 15, 1965, whereas Southern's Ex-
hibit 134 shows 74 full-time and 39 part-time
employees ns of March 15, 1965,

evidence only raised the suspicion that
the exhibits did not accurately reflect
the logs contents, In its voir dire cross-
examination, Furniture City explains, it
attempted to prevent the exhibits from
being received into evidence. Fumniture
City argues that when the exhibits were
accepted into evidence, any further
cross-examination into their deceptive
nature was mooted; therefore, the re-
quested issues are necessary for a more
thorough examination of the licensee's
candor. Furniture City argues that the
program reclassification admitted to by
Southern is merely a ‘‘corollary” to the
misrepresentation in time amounts in
WGHP-TV's claimed public service pro-
graming. The issues requested, Furni-
ture City asserts, are aimed at the dis-
crepancies between Southern's exhibits
and its logs, and notf, as the Bureau
seems to argue, at promise versus per-
formance as such, With respect to the
requested staffing misrepresentation is-
sue, Fumiture City again asserts that
the Bureau has misunderstood its re-
quest by pointing out that the number of
employees found in the payroll records
and disbursements ledger exceed the
numbers found in Southern’s staffing ex-
hibit. While it is true that the total
number of persons contained in the pay-
roll records and disbursements ledger
exceeds the number in the exhibits,
Furniture City argues, the seven em-
ployees are listed in the exhibits but
cannot be found in the payroll records or
disbursements ledger. Such carelessness,
Fumiture City finally argues, demon-
strates Southern’s lack of cooperation in
this proceeding.

8. The Review Board is of the opin-
fon that Furniture City has made suffi-
cient allegations of fact concerning
Southern’s program exhibits to warrant
further exploration at the hearing un-
der a separate issue. It appears from
Furniture City's allegations that South-
ern may have inflated its live local pub-
lic interest programing figures in its
exhibits. According to Fumiture City's
figures, Southern's logs for 19656 reveal
1167:96 minutes of local live public
service programing, while Southern's
exhibit reveals 1544:34 minutes. This
disparity of 376:88 minutes raises a
serious question of whether Southermn
misrepresented its live public service
programing to put itself in & more favor-
able position for securing & renewal.
While we have some reservations about
how Furniture City arrived at these
figures, we are still persuaded to add
the issue because we do not find South-
ern's opposition pleading to be respon-
sive and enlightening with respect to
the specific allegations raised by Furni-
ture City. We appreciate the coding er-
rors, Southeérn’s candor in explaining
how they occurred, and how the correc-
tions affect the exhibits. However,
Southern, in its responsive pleading, did
not explain how the coding errors specifi-
fcally relate to the substantial time dis-
parity between the logs and the exhib-
its, On the basis of the foregoing, it
appears that Southern may have mis-
represented the exhibit figures. CIf. Sea-
board Broadcasting Corp., 26 FCC 2d
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649, 20 RR 2d 786 (1970). Finally, in ad-
dition to its un , we belleve
there is no merit to Furniture City's re-
quest for a stafling misrepresentation
issue. Pumiture City premises its re-
quest on its alleged discovery that there
were seven individuals listed in South-
ern’s exhibits who did not appear in its
payroll records and disbursement ledgers.
Furniture City concedes, however, that
more total employees are listed in the
payroll records than in Southern's ex-
hibit for March 15, 1965. Since the prom-
ise versus performance issue seeks an
explanation as to why Southern retained
only a stafl of 79 at the time of its 1966
renewal and a staff of 73 at the time the
present application was filed, when it
proposed in its initial application a staff
of 92 full-time employees, it would be to
Southern’s advantage to Ust as many em-
ployees as possible in its exhibits. We be-
lieve, therefore, that Furniture City has
not shown any deliberate attempt by
Southern to deceive the Commission to
warrant addition of a staffing misrepre-
sentation issue.

II1. Log Jalsification. 9. Furniture City
requests a log falsification issue against
Southiern on the ground that during the
1063-66 license period Southemn “‘regu-
larly and frequently misclassified enter-
tainment programs as public service
P "* Relying on the logs and
Bouthern’s exhibits, Furniture City cites
the following examples of false logging:

Logeed s od s Classifien-
entertalnment publie thon cladmed
srvico 1n exaroplos
Industry  March-A October- Talk,
on June—1 hr. Novemnber—
15 min. 45 min,
ABC's Al - March-July— Discus-
Nightlife, tober— 146 hire, 53 alon,
70 hru, 15 min.
min,
Accent..... May—30 min.. March-A‘;nu— Discus-
2 hre, sloa,
min. talk o
newn,
Around Jonuary- Angust- Diseus-
Town, July—1:2 Decomber—  slow,
i, 15 min, u‘a hues, 08
min.
Harvesters. July- November- Religion,
Oetobor— Docomber—
14 hrs, ::n. 0
n.
Champlon- October—1 hir. Tuntary -Apeil Tk,
ship and
Bowling. October-
Dectmber—
17 hre,
ll’jﬂ' MAy;‘Jul):o- A(Am, Tolk.
Lesgue 42 hry, ogust
Baseball. October

As a result of this “false” logging, Fumi-
ture City asserts, Southern Increased its
total 1965 public service broadcast time
by 352 hours and 36 minutes or nearly

14 percent; consequently, “on paper,”

* Purniture City cites the followlng cases
in support of its requested lssue: Continen-
tal Broadcasting, Inc., 15 FOC 2d 120, 14 RR
2d 813, reconsideration denfed 17 FCC 2d 485,
16 RR 24 30 (1969), afirmed 142 U.S. App.
D.C, 70, 439 F.2d 580, 20 RR 2d 2126 (1071),
cert, denled 408 U.S. 905; KOKA Broadeast-
Ing Co., Inc, FCC 71-232, 21 RR 24 081
(1971): Tho Prattville Broadcasting Co., 4
FCC 24 555, 8 RR 24 120 (1966).

NOTICES
Southern appears to have an adequate

lenge which might arise to renewal of its
license.” Thus, Furniture City argues,
Southern’s logging practice violates Com-
mission rules §§ 73.669-73.674, the Com-
mission’s television logging rules,

10. In opposition, Southern argues that
the cases cited by Furniture City in sup-
port of its requested log falsification issue
(see note 8, supra) are inapposite. In
those casges, Southern notes, the broad-
caster in question had deliberately al-
tered or falsified its logs: for example,
adding more public service announce-
ments in the logs than were actually
broadcast or faflure to log the number
and length of commercial spots, while,
in this case, “certain program classifica-
tions were changed—not in the logs but
exchange exhibits.” Southern also con-
tends that the public (nterest will be pro-
tected if the requested issue is denied
because Furniture City's allegations are
and will be the subject of cross-examing-
tion at the hearing. In its opposition, the
Bureau argues that a false logging issue
is not warranted because Furniture City
has only shown that the logs used by
Southern to prepare its exhibits con-
tained errors. Southern, the Bureau
notes, has admitted that inaccuracies
exist In its logs. Also, the Bureau con-
tends, Furniture City has submitted no
affidavits from individuals having per-
sonal knowledge as required by Commis-
sion rule § 1.229(b).

11. In reply, Furniture City asserts
that the heart of its requested log fal-
sification issue centers on Southern's
deliberate misclassification of its pro-
graming during 1963-66. Corrections
were made for the months of June, July,
and August, and a sheet dated Octo-
ber 27, 1965, with the corrections was
attached to the logs, Furniture City as-
serts. Petitioner queries why Southern
did not also make corrections for the rest
of the months in that year,

12, The Board does not believe a log
falsification issue is warranted. Simply
put, Furniture City has not raised a sub-
stantial question as to whether Southern
intentionally and deliberately falsified its
logs. Compare The Prattville Broadcast-
Ing Co., supra. KOKA Broadecasting Co.,
Inc., supra. Folkways Broadeasting, Inc,,
23 FCC 2d 987 21 RR 2d 163 (1972) %
We note that Rule 73.670(n) (1) (1) re-
quires the licensee of a television station
to Include within its logs “an entry iden-
tifying the program by name or title”
and subsection (a)(1) (i) and (iv) of
§ 73.670 requires the licensee to classify
each program as to "type” and as to
“source” respectively. In our opinion,
however, the number of errors allegedly

*In Prattville and Polkways, there was
evidence In the form of aMdavits and witness'
testimony which strongly suggested that tho
licenses intentionally and deliberately fal-
sified the alring of certaln programs which
were never shown or Indicating a lesser time
for commercial spots than they actually ran.
Furniture City has not presented any alle-
gation of fact suggesting that Southern ac-
tually falsified In ita logs the broadcast of
A program which was not broadoast.
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made by Southern in logging programs
under § 73.670 are not s0 numerous as to
suggest carelessness or inattentiveness to
the Commission’s logeging rules which
would warrant the addition of the issue,
We have previously denied request for
issues predicated on alleged rule viola-
tions where, as here, only one rule was
viclated, no pattern of violation was
shown, and the licensee corrected the
violation (see, e.g., Harvit Broadcasting
Corp., 33 FCC 2d 743, 23 RR 24 479
(1072); Regnl Broadcasting Corp. 27
FCC 2d 694, 21 RR 2d 61 (1871)) * and in
our view, this precedent is applicable
here,

IV. Logoing rule violation. 13, In sup-
port of its request for a logging rule vio-
Jation issue, Furniture City asserts that
Southern failed to delineate in its logs
the beginning nnd ending times of its
“weather news"” and “sports news" pro-
grams throughout the months of March,
June, October, November, and December
of 1865, and the months of January
through April, June, and July of 1966 for
both the 7 p.m. and the 11 p.m. news pro-
grams in violation of § 73.670(a) (1) (ii) .=
Therefore, petitioner, argues, an issue
concerning Southern's violation of the
Commission's logging rules s war-
ranted.” Both the Broadcast Bureau and
Southern oppose the request, noting the
pertinent part of the Commission’s log-
ging Rule § 73.670(a) (1) (i) provides
that: “The program units which the li-
censee wishes to count separately shall
then be entered underneath the entry for
a longer program, with the beginning and
ending time of each such unit. * * **
Southern asserts that it chose not to
count weather and sports separately.

U Petitioner notes that Southern had at-
tached correction sheets to its station's logs
correcting certain classification of programs
mis-coded. Sheets, dated Oot. 27, 1065, were
attached to the logs showing corrections for
the months of June, July, and August 1065.
We bellove the correctfon sheots Indioate n
realization by Southern of errors in its logs
and a willingness to correct the errors,
Granted, correction sheets do not appear for
overy month; however, since these shoots
ocould have been lost or misplaced, the ab-
sence of additional corrections does not in-
dicate anything other than that Southern
attemptod to correct orrors In its logs.

“ Sectlon 73.670(a) (1) (i) of the Commis-
sion's rules reads as follows: “(a) The follow=
ing entries shall be made in the program log:

(1) ..o

(i1) An entry of the time each program
begins and ends. If programs are broadeast
during which separately identifiable program
units of n different type or source arc pre-
sented, and if the licensee wishes to count
such units separately, the beginning and end-
ing time for the longer program need be en-
tered only once for the entire program. The
program units which the licensee wishes to
count separately shall then beo entered under-
neath the entry for a longer program, with
the beginning and ending time for each such
unit, and with the entry indented or other-
wise distinguished 50 65 to make it clear that
tho program unit referred to was broadcast
within the longer v

" Furniture City attaches to its petition
Southern’s program log for Oct. 7, 1065, ns an
Hlustration of the failure to deiineate the
beginning and ending time of its weather
news and sporta DOWs programs.
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Clearly Rule § 73.670(a) (1) (i) leaves to
the broadcaster's discretion whether he
will indicate shorter unit programing
time under longer programs in his logs."
Therefore, the Board finds no basis for
the addition of this requested issue.

14. Accordingly, it is ordered, That the
petition to enlarge issues, flled May 30,
1972, by Furniture City Television Co.,
Inc., is granted to the extent indicated
below, and is denied in all other respects;
and

15. It is further ordered, That the is-
sues in this proceeding are enlarged to
include the following issue:

To determine whether Southern Broadcast-
ing Co. (WGHP-TV) misrepresented to the
Commission material matters with respect to
its programing exhibits and, If so, whether
such conduct reflects on the appllcanl‘u baslo
or comparative qualifications,

16. It is further ordered, That the
burden of proceeding with the introduc-
tion of the evidence under the issue here-
in specified shall be on Furniture City
Television Co., Inc., and the burden of
proof shall be on Southern Broadcasting
Co. (WGHP-TV).

Adopted: December 27, 1972,
Released: January 2, 1973,

Feperar  COMMUNICATIONS
CoMMISSION,™
Ben F. WAPLE,
Secretary,

{FR Doc.73-523 Filed 1-5-73;8:45 am|]

{Docket No, 10664; FCC 72-1105]

UN!TED BROADCASTING CO. OF
FLORIDA, INC.

Order Designating Application for
Hearing on Stated Issues and No-
tice of Apparent Liability

In regard application of United Broad-
casting Co. of Florida, Inc,, Docket No.
10664, File No. BR-4447, for renewal of
license for station WFAB, Miami, Fla,

1. The Commission has before it for
consideration: (a) The captioned appli-
cation and (b) its Inquiries into the op-
erations of Station WFAB, Miami, Fla.

2, Information before the Commission
raizes serious questions as to whether
the applicant possesses the qualifica-
tions to be or to remain licensee of the
captioned station. In view of these ques-
tions, the Commission Is unable to find
that a grant of the renewal application
would serve the public interest, conven-
ience, and necessity, and must, there-
fore, designate the application for hear-
ing.

3. Accordingly, it is ordered, That the
application Is designated for hearing
pursuant to section 309(e) of the Com-

[seaL)

“ We note that no provision of the televi-
slon logging rules would require the licensee,
once he has Indicated shorter unit program-
ming times under longer programs in his logs,
to thereafter always 5o Indicate his program-
ing.

= Board member Berkemeyer would add o
log falsification issue. Board member Kessler
absent,

NOTICES

munications Act of 1934, as amended, at
a time and place specified in a subse-
quent order, upon the following issues:

(a) To determine whether, and, if so,
the extent to which the applicant en-
gaged in fraudulent billing practices in
the operation of Station WFAB in viola-
tion of §73.1205 of the Commission's
rules;

(b) To determine whether, in the
light of evidence adduced under the
foregoing issue, the applicant possesses
the requisite qualifications to remain a
licensee; and

(¢) To determine, in light of the evi-
dence adduced pursuant to the foregoing
issue, whether the grant of the captioned
application would serve the public in-
terest, convenience and necessity,

4. It is further ordered, That if it is de~
termined that the hearing record does
not warrant an order denying the cap-
tioned application for renewal of license
for Station WFAB, it shall also be de-
termined whether the applicant has will-
fully violated § 73.1205 of the Commis-
sion's rules,’ and, if so, whether an or-
der of forfeiture pursuant to section
503(b) of the Communications Act of
1934, as amended, in the amount of $10,-
000 or some lesser amount should be is-
sued for violations which occurred with-
in 1 year of the issuance of the bill of
particulars in this matter.

5. It is further ordered, That this doc-
ument constitutes a notice of apparent
lability for forfeiture for vioclations of
the Commission’s rules set out in the
preceding paragraph. The Commission
had determined that, in every case des-
ignated for hearing involving revocation
or denial of renewal of license for al-
leged violations which also come within
the purview of section 503(b) of the Act,
it shall, as a matter of course, include
this forfeiture notice so as to maintain
the fullest possible flexibility of action.
Since the procedure is thus a routine or
standard one, we stress that inclusion
of this notice is not to be taken as in any
way indicating what the initial or final
disposition of the case should be; that
judgment is, of course, to be made on the
facts of each case.

6. It is further ordered, That in the
event United Television Co, Inc, and
United Broadcasting Co,, Inc., are de-
termined to be the otherwise qualified
and preferred applicants in Dockets Nos.
18559 and 18562, respectively, in regard
their applications for renewal of licenses
of WFAN-TV and WOOK, the grant of
the applications shall be withheld pend-
ing the resolution of the issue in this
matter. United Television Co. of New
Hampshire, Inc¢., United Television Co. of
Eastern Maryland, Inec., and KECC Tel-
evision Corp. are parties to a renewal
and revocation proceeding involving, re-
spectively, Stations WMUR-TV, WMET:
TV, and KECC-TV (Dockets Nos. 19336~
8). If it should be determined that the
public interest would be served by allow-
ing these licensees or applicants to
operate or continue to operate these
facilities, then the granting of such au-

18ee bill of particulars for specific dates
and details of each alleged violation.

thority shall be withheld pending resolu-
tion of the issue in the instant proceed-
ing. Further, in the event Friendly
Broadeasting Co. (Docket No, 18412) is
determined to be qualified to continue
to be the licensee of Stations WIMO and
WLYT(FM), the grant of the applica-
tions for renewal of the licenses shall
be withheld pending resolution of the
issue In this matter. The resolution of
the issues in this docketed proceeding
shall be binding on any otheér licensee
commonly owned or controlled with the
capiioned licensee and will be res judi-
cata as to any such other licensee,

7. It is further ordered, That the Chiefl
of the Broadeast Bureau is directed to
serve upon the captioned applicant with-
in thirty (30) days of the release of this
order, a bill of particulars with respect
to issue (a),

8. It is Jurther ordered, That the
Broadcast Bureau proceed with the ini-
tial presentation of the evidence with
respect to Issue (@), an epplicant then
proceed with its evidence and have the
burden of establishing that it possesses
the requisite qualifications to be and to
remain licensee of Station WFAB and
that a grant of Its application would
serve the public interest, convenience,
and necessity.

9. It is further ordered, That to avail
itself of the opportunity to be heard, the
applicant, pursuant to § 1.221(¢) of the
Commission’s rules, in person or by at-
torney, shall, within twenty (20) days of
the mailing of this order, file with the
Commission, in triplicate, a written ap-
pearance stating an intention to appear
on the date fixed for the hearing and
present evidence on the issues specified
in this order. e

10. It ts further ordered, That the ap-
plicant herein, pursuant to section 311
(@) (2) of the Communications Act of
1934, as amended, and §1.594 of the
Commission’s rules, shall give notice of
the hearing within the time and in the
manner prescribed in such rule and shall
advise the Commission thereof as re-
quired by § 1.594(g) of the rules.

11, It is further ordered, That the Sec-
retary of the Commission send a copy of
this order by certified mail—return re-
ceipt requested to United Broadcasting
Co. of Florida, In¢.

Adopted: December 20, 1972,
Release: January 2, 1973.

FEDERAL COMMUNICATIONS
ComMMmIssion,'
Ben F. WarLE,
Secretary.

[FR Doc.73-524 Filed 1-0-73;8:45 am|

FEDERAL POWER COMMISSION

| Docket No. CI73-436]

SOUTHWESTERN ELECTRIC POWER
CO. AND CODY C. BEASLEY

Notice of Application

[sEAL)

JANUARY 2, 1973,

Take notice that on December 18, 1972,
Southwestern Electric Power Co., Post

1 Commissioner Hooks dissenting.
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Office Box 1106, Shreveport, LA 71156,
and Cody C. Beasley, 2056 East Texas
Street, Bossier City, LA 71010, filed In
Docket No. CI73-436 an application pur-
suant to section 7(c) of the Natural Gas
Act for a certificate of public convenience
and necessity authorizing the sale for re-
sale and delivery of natural gas in inter-
state commerce to Texas Eastern Trans-
mission Corp. from the Elm Grove Fleld.
Area, Bossier Parish, La., all as more
fully set forth in the application which
is on file with the Commission and open
to public inspection.

Applicants propose to sell approxi-
mately 180,000 Mef of gas per month at
35 cents per Mcf at 15.025 psi.a. for 6
months within the contemplation of
§2.70 of the Commission’s general pol-
icy and interpretations (18 CFR 2.70).

It appears reasonable and consistent
with the public interest In this case to
prescribe a perlod shorter than 15 days
for the filing of protests and petitions
to intervene. Therefore, any person de-
siring to be heard or to make any pro-
test with reference to =aid appleation
should on or before January 19, 1973, file
with the Federal Power Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance with
the requirements of the Commission’s
rules of practice and procedure (18 CFR
1.8 or 1.10). All protests filed with the
Commission will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party to
& proceeding or to participate as a party
in any hearing therein must file a peti-
tion to intervene in accordance with the
Commission’s rules. 2

Take further notice that, pursuant to
the authority contained in the subject to
the jurisdiction conferred upon the Fed-
eral Power Commission by sections 7 and
15 of the Natural Gas Act and the Com-
mission’s rules of practice and procedure,
2 hearing will be held without further
notice before the Commission on this ap-
plication if no petition to intervene is
filed within the time required herein, if
the Commission on {ts own review of the
matter finds that a grant of the certifi-
cate is required by the public convenience
and necessity. If a petition for leave to
intervene is timely filed, or if the Com-
mission on its own motion believes that a
formal hearing is required, further notice
of such hearing will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for applicants to appear or
be represented at the hearing.

Kenxetn F, PLums,
Secretary.
[FR D0c.73-356 Piled 1-0-78;8:45 am)

FEDERAL RESERVE SYSTEM

AMERICAN NATIONAL HOLDING CO.
Order Approving Acquisition of Bank

American National Holding Co., Kala-
mazoo, Mich.,, & bank holding company

NOTICES

within the meaning of the Bank Hold-
ing Company Act, has applied for the
Board's approval under section 3(a)(3)
of the Act (12 U.S.C. 1842(a)(3)) to
acquire all of the voting shares (less
directors’ qualifying shares) of the suc-
cessor by merger to the American Bank
of Three Rivers, N.A, Three Rivers,
Mich. (Bank).

The bank into which Bank is to be
merged has no e except as &
means to facilitate the acquisition of
the voting shares of Bank. Accordingly,
the proposed acquisition of shares of the
successor organization is treated herein
as the proposed acquisition of the shares
of Bank.

Notice of the application, affording op-
portunity for interested persons to submit
comments and views, has been given in
accordance with section 3(b) of the Act,
The time for filing comments and views
has explred, and the Board has consid-
ered the application and all comments
received in light of the factors set forth
in section 3(c) of the Act (12 US.C.
1842(¢c)) .,

Applicant presently controls one bank *
with deposits of approximately $183 mil-
lion, representing less than 1 percent of
total deposits in commercial banks in
Michigan, and Is the 18th largest banking
organization in the State. (All banking
data are as of December 31, 1971, unless
otherwise Indicated.) Upon acquisition of
Bank (§5.8 million deposits), applicant's
share of State deposits would remain less
than 1 percent, and applicant’s ranking

among the State's banking organizations.

would remain unchanged.

Bank, which has been closely associ-
ated with applicant through common
ownership since 1968, operates both its
main office and its sole branch office in
Three Rivers in the St. Joseph County
banking market (approximated by the
boundaries of St. Joseph County) and,
with approximately 5.4 percent of mar-
ket deposits, is the sixth largest of nine
banking organizations operating therein.
Applicant’s present subsidiary bank oper-
ates a branch office in the relevant mar-
ket at Mendon, approximately 13 miles
northeast of Bank's two offices in Three
Rivers. Based on June 30, 1970 deposit
data, applicant, by virtue of the deposits
in the Mendon office held approximately
2.8 percent of commercial bank deposits
in the market, thereby ranking as the
eighth largest of the nine banking orga-
nizations in the market, Consummation
of the proposed transaction would glve
applicant control of 8.2 percent of de-
posits in the market thus making appli-
cant the fifth largest of eight banking
organizations in a market in which ap-
proximately 70 percent of the total de-
posits are held by the three largest
banking organizations.

1By order dated December 5, 1072, the
Board approved applicant's application to
facquire shares of a second bank, the suc-
cessor by merger to the Niles National Bank
and Trust Co., Nlles, Mich. Also, by separnte
order 1ssued today, the Board approved appli-
cant's application to scqulre shares of the
‘A‘mcﬂun National Bank in Portage, Portage,

ich. :
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Bank derives an insignificant portion
of its deposits and loans from areas
served by applicant's present or proposed
banking subsidiaries. Simfilarly, those
banks derive only an insignificant portion
of their deposits and loans from the sery-
Ice area of Bank. It appears, therefore,
that no significant competition between
Bank and applicant’s present or proposed
subsidiary banks would be eliminated as
a result of consummation of applicant’s
pProposal.

In addition, Michigan branching law
effectively prohibits applicant’s sub-
sidiary bank and Bank from branching
into each other's service areas, except
at locations which appear unattractive
as sites for branch offices. For the same
reason, it appears unlikely that Bank
and applicant’s proposed subsidiary
banks could or would establish branch
offices in competition with one another
frrespective of Bank's longstanding af-
filation with applicant. Further, Bank
does not appear to be such a significant
competitor that applicant should be
expected to enter the St. Joseph market
through a less significant acquisition
or by de novo means, nor does Bank
possess the resources to be considered
a potential lead bank in & new bank
holding company. The Board concludes
therefore that it is unlikely that any
significant, compelition would develop
between any of applicant’s present or
proposed subsldiaries and Bank in the
future. On the basis of the facts of rec-
ord, the Board concludes that consum-
mation of the proposed acquisition would
have no significant adverse effects on
existing competition, nor would it fore-
close the development of significant
competition.

The financial condition, managerial
resources, and prospects of applicant are
considered satisfactory and consistent
with approval of the application. The
same conclusions apply with respect to
applicant’s present subsidiary particu-
larly in view of applicant’s recent con-
tribution of $2% million to the equity
account of that bank. The financial con-
dition, managerial resources, and futurr
prospects of Bank appear favorable
Considerations relating to banking fac
tors, therefore, are regarded as consist-
ent with approval of the application.
Applicant does not intend to introduce
any services at Bank not presently
available in the community; however,
considerations relating to the conven-
ience and needs of the communities to
be served are consistent with approval
of the application. It is the Board’s judg-
ment that consummation of the proposed
transaction would be in the public in-
terest and that the application should
be approved.

On the basis of the record, the applica-
tion is approved for the reasons sum-
marized above.’ The transaction shall
not be consummated (a) before January

? Dissenting statement of Governor Robert-
son filed as part of the original document,
Coples available upon request to the Board
of Governors of the Federn! Reserve System,
Washington, D.C. 20851, or to the Federsl
Reserve Bank of Chicago.
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25, 1973, or (b) later than March 26, 1973,
unless such period is extended for good
cause by the Board, or by the Federal
Reserve Bank of Chicago pursuant to
delegated authority.

By order of the Board of Governors,'
effective December 26, 1972.

[seAL] TYNAN SMITH,
Secrelary of the Board.

[FR Do¢,73-480 Plled 1-9-73;8:45 am]

BANCOHIO CORP.
Order Approving Acquisition of Bank

BancOhio Corp., Columbus, Ohio, &
bank holding company within the mean-
ing of the Bank Holding Company Act,
has applied for the Board's approval
under section 3(a)(8) of the Act (12
U.S.C. 1842(a) (3)) toacquire 100 percent
(less directors' qualifying shares) of the
voting shares of the Capital National
Bank, Cleveland, Ohio (Bank).

Notice of the application, affording op-
portunity for interested persons to sub-
mit comments and views, has been given
in accordance with section 3(b) of the
Act. The time for filing comments and
views has expired, and the Board has
considered the application and all com-
ments recelved in light of the factors set
forth in section 3(¢) of the Act (12 U.S.C.
1842¢¢c)).

Applicant, the second largest banking
organization in Ohio, is the 36th largest
of 37 banking organizations in the Cleve-
land banking market (approximated by
Cuyahoga, Geauga, Lake, and portions
of Summit, Portage, Lorain, and Medina
Counties) with one branch office of one
of its subsidiary banks controlling less
than 0.05 percent of deposits of commer-
cial banks in that market. (All banking
data are as of December 31, 1971, except
market deposit data which are as of
June 30, 1970.)

Bank ($101.4 million of deposits) is the
tenth iargest, based on market deposits,
of 37 banking organizations in the Cleve-
land banking market and controls 1.2
percent of total deposits of commercial
banks in that area. The nearest office of
applicant’s banking subsidiaries to
Bank's offices is located approximately
10 miles from a branch of Bank. How-
ever, due to the number of branches of
the larger Cleveland banks in the inter-
vening area and since neither bank de-
rives a significant amount of business
from the service area of the other, it ap-
pears that no meaningful competition
exists between any of applicant’s sub-
sidiary banks and Bank; and in view of
the distances involved and the Ohio law
restricting branch banking within county
lines, significant competition between
Bank and any of applicant’s subsidiary
banks is unlikely to develop.

Although applicant is considered one
of the most likely potential entrants into

s Voting for this action: Chalrman Burns
and Governors Mitchell, Sheehan and Bucher,
Voting against this action: Governor Robert-
son, Absent and not voting: Governors Daane
and Brimmer.

NOTICES

the Cleveland banking market, Bank's
market share is considered insubstan-
tial and Bank's deposits have not demon-
strated consistent growth recently, its
growth rate, in any case, being less than
that of smaller banks In the market. The
proposed transaction therefore appears
to represent a foothold acquisition by ap-
plicant. Moreover, acquisition of Bank by
applicant should have a substantial
beneficinl effect on competition among
commercial banks in the Cleveland mar-
ket in which the four largest banking or-
ganizations account for approximately 76
percent of the deposits. The proposed ac-
quisition should enable Bank to
strengthen its role as a competitor in the
market particularly for consumer busi-
ness by permitting it to draw needed fi-
nancial, technical, and management re-
source strength from applicant. The
Board concludes that consummation of
the proposed transaction will not have
an adverse effect on competition in any
relevant area and may, in fact, serve to
stimulate competition among commer-
cial banks in the Cleveland banking
market.

The financial condition and managerial
resources of applicant and its subsidi-
aries appear satisfactory and future pros-
pects appear favorable, The managerial
resources of Bank appear good, as do its
financial condition and future prospects
particularly in view of applicant’s stated
intention to inject $2 million in the equity
capital account of Bank upon consum-
mation of the proposed transaction.

The major banking needs of the resi-
dents of the Cleveland area appear to be
adequately served at the present time by
existing institutions. However, appli-
cant's entry into the Cleveland area
through acquisition of Bank should bene~
fit individual consumers by enabling
Bank to become a significant alternative
source of such consumer banking services
as mortgage and installment loans. Con-
siderations relating to the convenience
and needs of the residents of the Cleve-
land area are consistent with and lend
some weight toward approval of the ap-
plication. It is the Board's judgment that
consummation of the proposed transac-
tion is in the public interest and that the
application should be approved.

On the basis of the record, the applica-
tion is approved for the reasons summa-
rized above, The transaction shall not be
consummated (a) before February 1,
1973, or (b) later than April 2, 1973,
unless such period is extended for good
cause by the Board, or by the Federal
Reserve Bank of Cleveland pursuant to
delegated authority.

By order of the Board of Governors,
effective January 2, 1973.

[sEAL] TYNAN SaiTH,
Secretary of the Board.

[FR Do0c73-471 Filed 1-0-73;8:45 am]

i Voting for this action: Chalrman Burns
and Governors Robertson, Mitchell, Dsane,
Brimmer, and Shechan. Absent and not vot-
ing; Governor Bucher,

BANCOHIO CORP.
Order Approving Acquisition of Bank

BancOhio Corp., Columbus, Ohio, a
bank holding company within the mean-
ing of the Bank Holding Company Act,
has applied for the Board's approval un-
der section 3(a) (3) of the Act (12 US.C.
1842(a) (3)) to acquire all of the voting
shares (less directors' qualifying shares)
of the successor by merger to the Peoples
Savings Bank Co., Delta, Ohio (Bank),
The bank into which Bank is to be
merged has no significance except as a
means to facilitate the acguisition of the
voting shares of Bank. Accordingly, the
proposed acquisition of shares of the suc-
cessor organization is treated herein as
the proposed acquisition of the shares of
Bank.

Notice of the application, affording op-
portunity for interested persons to sub-
mit comments and views, has been given
in accordance with § 3(b) of the Act. The
time for filing comments and views has
expired, and none has been timely re-
ceived. The Board has considered the ap-
plication in light of the factors set forth
in section 3(c) of the Act (12 US.C.
1842(¢c) ).

Applicant, the second largest banking
organization and the largest multi-bank
holding company in Ohio, controls 32
banks® with deposits totaling approxi-
mately $1.9 billion, representing 7.8 per-
cent of the commercial banking deposits
in the State, (All banking data are as of
June 30, 1972, and reflect holding com-
pany formations and acquisitions ap-
prg;cd by the Board through Sept. 25.
19720

Bank ($9.7 million in deposits), the
fourth largest of eight banks In Fulton
County (which approximates the rele-
vant banking market), controls 11.4 per-
cent of the county deposits, The largest
pank in the county, the Farmers & Mer-
chants State Bank, Archbold, Ohio, con-
trols approximately 32 percent of all
deposits in the county. Therefore, Appli-
cant’s acquisition of Bank would not
result in Applicant’s gaining a dominant
share of Fulton County banking re-
sources.

Applicant's closest subsidiary to Bank
is located 20 miles away. There 15 no
meaningful competition between any of
Applicant's subsidiary banks and Bank,
nor does it appear likely that such com-
petition will develop in the future in the
light of the facts presented, notably the
distances separating Bank from Appli-
cant's subsidiaries, the number of inter-
vening banks and Ohio's restrictive
branching law, Consummation of the
proposal would not appear to have an
adverse effect on any competing bank.
Accordingly, the Board concludes that

1 Applicant has also submitted applications
to acquire the Western Security Bank, San-
dusky, Ohio (deposits of $44.5 million, or
0.19 percent of total State deposits) and the
Oapital National Bank, Cleveland, Ohlo (de-
posits of 81014 million, or 0.42 percent of
total State deposits).

FEDERAL REGISTER, VOL. 38, NO. 6—WEDNESDAY, JANUARY 10, 1973




competitive considerations are consist-
ent with approval,

The financial and managerial resources
and future prospects of Bank, and of
Applicant and its present subsidiaries,
are regarded as satisfactory and, accord-
ingly, considerations relating to the
banking factors are consistent with ap-
proval. Applicant proposes to assist Bank
in g loan participation which
should enable Bank to undertake loans
far in excess of its current lending limit,
and to make the extensive expertise of
its stafl available to Bank. Considera-
tions relating to the convenience and
needs of the community to be served are
consistent with approval. It is the Board's
Judgment that the proposed acquisition
would be in the public interest and that
the application should be approved.

On the basis of the record, the appli-
cation is approved for the reasons sum-
marized above, The transaction shall not
be consummated (a) before February 1,
1973, or (b) later than April 2, 1973,
unless such period is extended for good
cause by the Board or by the Federal
Reserve Bank of Cleveland pursuant to
delegated authority.

By order of the Board of Governors?
effective January 2, 1973.

[sEaLl TYNAN SMmITH,
Secretary of the Board.

[FR Do0.73-472 Filed 1-9-73;8:45 am]

BANCOHIO CORP.
Order Approving Acquisition of Bank

BancOhio Corp., Columbus, Ohio, has
applied for the Board's approval under
section 3(a)(3) of the Bank Holding
Company Act (12 US.C, 1842(a)(3)) to
acquire 100 percent of the vo! shares
(less directors' qualifying shares) of the
successor by merger to the Western Se-
curity Bank, Sandusky, Ohio (Bank).

The bank into which Bank will be
merged has no significance except a8s a
means of acquiring the voting shares of
Bank. Accordingly, the proposed acqui-
sition of the successor organization is
treated as the proposed acquisition of the
shares of Bank.

Notice of the application, affording op-
portunity for interested persons to sub-
mit comments and views, has been given
in accordance with section 3(b) of the
Act. The time for filing comments and
views has expired, and the Board has
considered the application and all com-
ments received in light of the factors set
forth in section 3(¢) of the Act (12 US.C,
1842(¢c)).

Applicant controls 32 banks with ag-
gregate deposits of approximately $1.9
billion. (All banking data are as of Dec.
31, 1971, and reflect bank holding com-
pany formations and acquisitions ap-
proved by the Board through Nov. 15,
1872.) Based on its percentage share of
total commercial bank deposits in the

*Voting for this action: Chalrman Burns
and Governors Robertson, Mitchell, Daane,
Brimmer, and Shechan. Absent and 1ot vote
ing: Governor Bucher,

NOTICES

market, Bank is the third largest of the
12 banking organizations in the San-
dusky banking market (approximated by
Erie County, the northern portion of
Huron County, the eastern portion of
Ottawa County and the northeast corner
of Sandusky County) a&nd holds 12.9 per-
cent of total deposits held by the com-
mercial banks located in that market.
No banking subsidiary of Applicant is
located in the market, and the closest
banking subsidiary of Applicant i5 lo-
cated some 37 miles southwest of San-
dusky. There is no substantial existing
competition between Applicant’s present
banking subsidiaries and Bank; and, for
several reasons, including the distances
involved, the presence of banking alter-
natives in the intervening areas, and
Ohio’s prohibition against branch bank-
ing beyond county lines, there is no sub-
stantial likelihood of future competi-
tion developing between those subsidi-
aries and Bank. On the basis of the rec-
ord before it, the Board concludes that
consummation of the proposed acquisi-
tion would not adversely affect competi-
tion in any relevant area.

Considerations relating to the financial
and managerial resources and future
prospects of Applicant and its subsidi-
aries and Bank are regarded as satisfac-
tory. Applicant proposes to provide,
through Bank, trust services—presently
unavailable in Sandusky—and to aid
Bank in starting international and leas-
ing services. Convenience and needs con-
siderations relating to the communities
to be served are consistent with approval.
It is the Board's judgment that consum-
mation of the proposed acquisition would
be in the public interest and that the
application should be approved.

On the basis of the record, the appli-
cation is approved for the reasons sum-
marized above. The transaction shall not
be consummated (a) before January 286,
1873, or (b) later than March 27, 1973,
unless such period is extended for good
cause by the Board, or by the Federal
Reserve Bank of Minneapolis pursuant
to delegated authority.

By order of the Board of Governors,'
effective December 27, 1972,

[seAL] TyYNAN Smrry,
Secretary of the Board.

IFR Doc.73-473 Plled 1-9-78;8:45 am|

DELTA BANK

Order Approving Application for
Merger of Banks

The Delta Bank, Delta, Ohio, a pro-
posed State member bank of the Federal
Reserve System, has applied for the
Board’s approval pursuant to the Bank
Merger Act (12 US.C. 1828(0)) of the
merger of that bank with the Peoples
Savings Bank Co., Delta, Ohio, under the
name of the Peoples Savings Bank Co.

As required by the Act, notice of the

iVoting for this action: Chairman Burns
and Governors Robertson, Mitohell, Daano,
Brimmer, and Sheehan, Absent and not vote
ing: Governor Bucher.
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proposed merger, in form approved by
the Board, has been published, and the
Board has requested reports on competi-
tive factors from the Attorney General,
the Comptroller of the Currency, and the
Federal Deposit Insurance Corporation.
The Board has considered the applica-
ton in light of the factors set forth in
the Act.

On the basis of the record, the appli-
cation is approved for the reasons sumn-
marized in the Board’s order of this date
relating to the application of BancOhio
Corp. to acquire the successor by merger
to the Peoples Savings Bank Co.; Pro-
vided, That said merger shall not be
consummated: (a) Before February 1,
1973, or (b) Iater than April 2, 1973,
unless such period is extended for good
cause by the Board or by the Federal
Reserve Bank of Cleveland pursuant to
delegated authority.

By order of the Board of Governors,'
effective January 2, 1973.

[sEAL] TyYxNAX Smrrn,
Secretary of the Board.

[FR Doc.73-474 Plled 1-9-73;8:45 am)

HOUSTON NATIONAL CO.
“Grandfather Privileges'

There appeared in the FeperaL Reo-
1sTER of October 19, 1972, a notice that
the Board would be reviewing, pursuant
to section 4(a) (2) of the Bank Holding
Company Act (12 US.C. 1843), the non-
banking activities of Houston National
Co., Houston, Tex., that the company en-
gaged in on, and continuously since,
June 30, 1968 (37 FR 22414), A footnote
in that notice explained that Houston
National Co. based its claim to “grand-
father privileges™ with respect to the
listed activities on its alleged status as
a “successor” corporatiorn. and that the
Board had not yet made a determination
with respect to that claim.

The Board has recently considered
the above-described claim and, on the
basis of the evidence presented, has re-
jected it. The Board regards Houston
National Co. as being neither a “succes-
gor” nor a “company covered in 1970
as those terms are defined in section 2
of the Act (12 US.C, 1841), No grand-
father privileges under the proviso in
section 4(a)(2) of the Act accrue to
Houston National Co.

Board of Governors of the Federa] Re-
serve System, January 2, 1973.

[SEAL) MicHAEL A. GREENSPAN,
Assistant Secretary of the Board,

IFR Doc.73-475 Plled 1-0-73,8:45 am|

NATIONAL BANCSHARES CORP. OF
TEXAS

Acquisition of Bank

National Bancshares Corp. of Texas,
San Antonio, Tex,, has applied for the

1 Voting for this actlon: Chairman Burns
and Governors Robertson, Mitchell, Daane,
Brimmer, and Sheehan, Absent and not vot-
Ing: Governor Bucher.
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Board's approval under section 3(a) (3)
of the Bank Holding Company Act (12
US.C. 1842(a) (3)) to acquire 100 per-
cent of the voting shares (less directors'
qualifying shares) of the successor by
merger to the First National Bank of
Eagle Pass, Eagle Pass, Tex. The factors
that are considered in acting on the ap-
plication are set forth in gection 3(c) of
the Act (12 U.S.C. 1842(¢) ).

The application may be inspected at
the office of the Board of Governors or
at the Federal Reserve Bank of Dallas,
Any person wishing to comment on the
application should submit his views in
writing to the Secretary, Board of Gov-
ernors of the Federal Reserve System,
Washington, D.C. 20551, to be received
not later than Januury 30, 1973,

Board of Governors of the Federal Re-
serve System, January 3, 1973,

[sEaL) MICHAEL A, GREENSPAN,
Assistant Secretary of the Board.

[FR Doc.73-479 Filed 1-0-73;8:45 nm]
SANDUSKY SECURITY BANK

Order Approving Merger Under Bank
Merger Act

The Sandusky Security Bank, San-
dusky, Ohio (Applicant), a proposed
State member bank of the Federal Re-
serve System, has applied pursuant to
the Bank Merger Act (12 US.C, 1828(¢c))
for the Board's prior approval to merge
with the Western Security Bank, San-
dusky, Ohio, under the charter of Appli-
cant and the name of the Western Se-
curity Bank and to operate branches at
the locations at which the Western Se-
curity Bank presently operates branch
offices.

As required by the Act, notice of the
proposed merger, in form approved by
the Board, has been published and the
Board has requested reports on competi-
tive factors from the Attorney General,
the Comptroller of the Currency, and
the Federal Deposit Insurance Corpora-
tion. The Board has considered sll rele-
vant material contained in the record in
the light of the factors set forth in the
Act,

On the basis of the record, the applica-
tion is approved for the reasons sum-
marized in the Board’s order of this date
relating to the application of BancOhio
Corp,, Columbus, Ohio, to acquire 100
percent of the voting shares (less direc-
tors’ qualifying shares) of the successor
by merger to the Western Security Bank,
Sandusky, Ohio. The transaction shall
not be consummated: (a) Before Janu-
ary 26, 1973, or (b) later than March 27,
1973, and (¢) the Sandusky Security
Bank, Sandusky, Ohlo, shall be opened
for business not later than June 27, 1978.
Each of the periods described in (b) and
(¢) may be extended for good cause by
the Board, or by the Federal Reserve
Bank of Cleveland pursuant to delegated
authority.

NOTICES

By order of the Board of Governors,
effective December 27, 1972,

[sEAL] TYNAN SwMITH,
Seeretary of the Board.

.lm Do0¢.73-476 Filed 1-0-73;8:45 am|)

TENNESSEE HOMESTEAD CO.

Order Approving Acquisition of Bank
Shares

Tennessee Homestead Co., Ogden,
Utah (THC), a bank holding company
within the meaning of the Bank Holding
Company Act, has applied for the
Board’s approval under section 3(a) (3)
of the Act (12 US.C, 1842(a) (3)) to con-
solidate Budget Finance Co., Jonathan
Edmund Browning Corp., and Frank M.
Browning, Inc. (Subsidiaries) into THC
and thereby to acquire direct ownership
of additional shares of Bank of Utah
and Bank of Ben Lomond, both of Ogden,
Utah, which additional shares are pres-
ently indirectly held by THC through
the Subsidiaries.

Notice of the applications, affording
opportunity for interested persons to sub-
mit comments and views, has been given
in accordance with section 3(b) of the
Act, The time for filing comments and
views has expired, and the Board has
considered the applications and all com=-
ments received in light of the factors set
forth in section 3(¢) of the Act (12 U0.8.C,
1842(¢c) ).

Applicant presently controls one bank
(Bank of Utah, Ogden, Utah) with de-
posits of about $32 million.* This bank is
controlled by THC through its direct
ownership of approximately 16.8 per-
cent of the voting stock of Bank of Utah
and through the Subsidiarles, which to-
gether own an additional 36 percent of
the shares of Bank of Utah. THC also
directly holds 6.20 percent of the shares
of Bank of Ben Lomond, Ogden, Utah,
with deposits of approximately $7 mil-
lion. The Subsidiaries together hold an
additional 12.31 percent of the shares of
that bank. The proposal by THC to
merge Subsidiaries into itself is essen-
tially a corporate reorganization and
would have no effect on existing or fu-
ture competition. The Board concludes
that competitive considerations are con-
sistent with approval of the applications.

The financial and managerial re-
sources and future prospects of Appli-
cant and its subsidiary bank are generally
satisfactory and consistent with ap-
proval of the applications. Considera-
tions relating to the convenience and
needs of the communities to be served
are also consistent with approval of the
applications, The Board finds that the
proposed applications are consistent

1 Voting for this action: Chalrman Burns
and Governors Robertson, Mitchell, Daane,
Brimmer, and Sheehan. Absent and not vot-
ing: Governor Bucher,

* Banking data are as of December 31, 1071,

with the public interest and should be
approved.

On the basis of the record, the appli-
cations are approved for the reasons
summarized above. The transactions
shall not be consummated (a) before
January 26, 1973, or (b) Ilater than
March 27, 1973, unless such period is ex-
tended for good cause by the Board, or
by the Federal Reserve Bank of San
Francisco pursuant to delegated au-
thority,

By order of the Board of Governors?
effective December 27, 1972.
[sEAL) TYNAN Smrr,
Secretary of the Board,
|FR Doc.73-477 Plled 1-0-73;8:45 am])

WELLS FARGO & CO.

Order Approving Acquisition of
Grayco Land Escrow, Lid.

Wells' Fargo & Co.,, San Francisco,
Calif,, a bank holding company within
the meaning of the Bank Holding Com-
pany Act, has applied for the Board's
approval, under section 4(c) (8) of the
Act and §2254(b)(2) of the Board's
Regulation Y to acquire all of the voting
shares of Grayco Land Escrow, Ltd., Pas-
adena, Calif. (Grayco), 8 company that
engages in the activities of acting as a
trustee under subdivision trust agree-
ments and providing to real estate de-
velopers and lot purchasers a computer-
ized accounting and collection system.
Such activities have been determined by
the Board to be closely related to the
business of banking (12 CFR 225.4(a) (4)
and (8) (1)), \

Notice of the application, affording op-
portunity for interested persons to sub-
mit comments and views on the public
interest factors, has been duly published
(37 FR 18121), The time for filing com-
ments and views has expired, and none
has been timely received.

Applicant, & one-bank holding com-
pany, controls Wells Fargo Bank, Na-
tional Association, San Francisco, Calif.
(Bank), the third largest bank in Call-
fornia with domestic deposits of $5.4 bil-
lion as of December 31, 1971, represent-
ing 8.8 percent of total commercial bank
deposits in the State. In Los Angeles
County, where a substantial number of
Grayco's customers are located, Bank
holds but 0.9 percent of the county-wide
commercial bank deposits. Applicant also
has nonbanking subsidiaries engaged
principally in management of & real es-
tate investment trust and in providing
equipment lease financing and data proc-
essing services.

Grayco is a small, family-owned busi-
ness, engaged in providing an account-

3 Voting for this act!-n: Chalrman Burns
nnd Governors Robertsan, Mitchell, Daane,
Brimmer and Sheehan. Absent and not vot-
ing: Governor Bucher.

1 As of Dec. 31, 1971, Grayco had total assets
of $1.4 million and a net worth of $172,000.
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ing, collection, and fiduciary service for
developers and purchasers of lots in real
estate subdivisions (all in the State of
California) . Its data processing activities
consist of furnishing reports to develop-
ers and lot purchasers containing de-
tailed information on accounts receiv-
able, commissions payable, and other fi-
nancial data concerning real estate sales,
In addition, Grayco is licensed under
California law as an escrow company and
serves as trustee in the sale of subdivided
land under regulations of the California
Real Estate Commissioner. In its fiduci-
ary capacity, Grayco holds legal title to
and executes sales contracts covering un-
improved subdivision lots, Additionally,
Grayco recelves and disburses install-
ment payments from contract vendees,
ultimately conveying title upon fulfill-
ment of all contract terms. Grayco does
not search or insure real estate titles nor
does {1t engage in property management,
development or consulting, Its fiduciary
activities are those performed or carried
on by a trust company under Califor-
nia law.

The relevant product market in which
Applicant and Grayco may compete with
each other may be broadly defined as
land escrow services, comprising the total
package of fiduciary, collection, and data
processing services provided both devel-
opers and purchasers of real property.
As such services are necessarily restricted
by State law, the Board conciudes that
the relevant geographic market in this
case Is the entire State of California,
Neither Applicant nor any of its subsidi-
aries are currently engaged in providing
land escrow services in California, al-
though Bank does act as trustee, under a
subdivision trust agreement, for one cus-
tomer in the State of Illinois. Bank has
both the financial resources and man-
gsgerial capability to offer similar services
in California.

Grayco is one of approximately 15
firms that offer land escrow services in
California. In addition, there are a large
number of firms, including data proces-
sors and title companies, that offer one of
the services associated with the package
of land escrow services. Moreover, there
are an even greater number of other po-
tential entrants with similar capabili-
ties since the barriers to providing land
escrow services are relatively low. The
Board therefore concludes that consum-
mation of the proposal herein would fore-
close no existing competition and that
the adverse effect upon potential com-
petition would not be significant.

There is no evidence in the record in-
dicating that consummation of the pro-
posed transaction would result in any
undue concentration of resources, un-
fair competition, unsound banking prac-
tices or other adverse effects on the pub-
lic interest. It is anticipated that Grayco's
affiliation with Applicant will provide it
with the financial and managerial re-
sources that will enable it to compete
more effectively with other land escrow
firms and to improve as well as broaden
the services presently offered.

Based upon the foregoing and other
considerations reflected in the record,

NOTICES

the Board has determined that the bal-
ance of the public interest factors the
Board is required to consider under sec-
tion 4(c) (8) is favorable. Accordingly,
the application is hereby approyed. This
determination is subject to the conditions
set forth In §225.4(c) of Regulation Y
and to the Board's authority to require
such modification or termination of the
activities of a holding company or any
of its subsidiaries as the Board finds nec-
essary to assure compliance with the
provisions and purposes of the Act and
the Board's regulations and orders issued
thereunder, or to prevent evasion thereof.

By order of the Board of Governors®
effective January 2, 1973.

[seAL] TYNAR SMITH,
Secretary of the Board.

[FR Doc. 73-478 Plled 1-0-73; 8:45 am]

NATIONAL ENDOWMENT FOR
THE ARTS

ADVISORY COMMITTEES

Pul;lic Disclosure of Information and
Activities

The National Endowment for the Arts
utilizes advice and recommendations of
advisory committees, including the Na-
tional Council on the Arts, in carrying
out many of its functions and activities.

The Federal Advisory Committee Act
(Public Law 92-463) governs the forma-
tion, use, conduct, management, and
accessibility to the public of committees
formed to advise and assist the Federal
Government. Section 10 of the Act speci-
fles that department and agency heads
shall make adequate provisions for par-
ticipation by the public in the activities
of advisory committees, except to the
extent a determination is made in writ-
ing by the department or agency head
that committee activities are matters
which fall within policies analogous to
those recognized in the Freedom of In-
formation Act, section 552(b) of title 5
of the United States Code, and the pub-
lic interest requires such activities to be
withheld from disclosure,

In administering the Freedom of In-
formation Act, the Endowment's policy
is to make fullest possible disclosure of
records to the public, limited only by
obligations of confidentiality and admin-
istrative necessity, Consistent with this
policy, the Endowment will open to the
public as many advisory committee
meetings as possible,

Committees while engaged In the re-
view, discussion, evaluation, and/or
ranking of grant applications and con-
tract proposals, or in evaluation of
grantee and contractor performance,
should not, however, be required to hold
open meetings. The Endowment, grant
applicants, and persons submitting con-
tract proposals have long and custo-

*Voting for this actlon: Chalrman Burns
and Governors Robertson, Mitchell, Daane,
Brimmer, and Sheehan. Absent and not vot-
ing: Governor Bucher,
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marily treated as confidential informa-
tion submitted in support of grant appli-
cations and contract proposals. Informa-
tion and data are fumished to the En-
dowment with assurance they will be
treated on a confidential basis and not
disclosed to the public, This information
may include such matters as details re-
lating to the type or design of work to be
performed, sdequacy of the applicant's
facilities, competence of the applicant’s
or contractor's staff, propoged budget,
and other material which would not
otherwise be disclosed.

In addition, to operate most effec-
tively, the grant and contract review
and evaluation process requires that
members of committees considering such
matters be free to engage in full and
Irank discussion, If the process were
not to continue on & confidential basis,
grant applicants and potential con-
tractors would not supply sufficiently de-
tailed information so essential for com-
plete and effective review.

Grant applications, contract pro-
posals, and detailed records of delibera-
tions of the committees reviewing them
are presently exempt from mandatory
disclosure under the Freedom of Infor-
mation Act.

When an advisory committee con-
siders, discusses, and formulates its ad-
vice, conclusions or report, effective func-
tioning of & committee requires that its
members have an opportunity to express
their individual views and judgments to
each other without the presence of the
public in arriving at the views and judg-
ments of the comniittee,

In the interest of meetling our obliza-
tions of confidentiality of matters sub-
mitted as part of grant applications and
contract proposals and encouraging
candid expression of opinion concerning
the merits of grant applications and
contract proposals and the evaluation of
grantee and contractor performance, so
vital to the review process, and in the
interest of assuring committee mem-
bers necessary opportunity to express
their views and judgments to each other
in the process of formulating advice to
the chalrman of the Endowment on mat-
ters of Endowment policy:

It is hereby determined in accordance
with the provisions of section 10(d) of
the Act:

(1) The confidentiality required for
grant applications and contract pro-
posals, and evaluations and for the free
discussion thereof as outlined herein Is
analogous to the policies recognized in
the Freedom of Information Act, section
552(b) of title 5 of the United States
Code, and In particular, subsections
552(b) (4), (5), and (6);

(2) The public interest requires such
matters not be disclosed so the Endow-
ment may continue to recelve informa-
tion and advice necessary to appropriate
decisions with respect to grant and con-
tract matters; and

(3) The public interest also requires
that there be closed to the public meet-
ings or portions thereof held for the
sole purpose of considering and formu-
lating advice which the committee will

FEDERAL REGISTER, VOL. 38, NO. 6—WEDNESDAY, JANUARY 10, 1973




1238

give or any report it will render and in-
volving exclusively the intermal expres-
sion of views and Jjudgments of the
members, which if reduced to writing
would be exempt as internal memoranda
from mandatory disclosure under sec-
tion 3(e) (5) of the Freedom of Infor-
mation Act (5 USC 552(b) (5)).

Therefore, meetings or portions thereof,
of all Endowment advisory com-
mittees, including the National Council
on the Arts devoted to review, discussion,
evalustion, and/or ranking of grant ap-
plications, contract proposals, or per-
formance by grantees and contractors or
the formulation of advice shall not be
open to the publie.

The Executive Secretary of each such
committee shall prepare a summary of
any meeting or portion thereof not open
to the public within three (3) business
days following the conclusion of the
meeting of the National Council on the
Arts next following such meeting. Such
summaries shall be consistent with the
considerations which justified the clos-
ing of the meeting.

Al] other advisory committee meetings
shall be open to the public unless the
chairman of the National Endowment
for the Arts or his designee determines
otherwise in accordance with Section 10
(d) of the Act.

The Advisory Committee Management
Officer shall be responsible for publica~
tion in the Feperar REGISTER or as ap-
propriate in local media, of & notice of
all advisory committee mectings. Such
notice shall be published in advance of
the meeting and contain:

(1) Name of the committee and its
purpose;

(2) Date, and time of the meeting,
and, if the meeting is to be open to the
public, its location and agenda; and

(3) A statement that the meeting is
open to the public, or, if the meeting or
any portion thereof is not to be open to
the public, a statement to that eflect.

The Advisory Committee Management
Officer is deslgnated as the person from
whom rosters of commitiee members may
be obtained and from whom minutes of
meetings may be requested, if available.

Subject to the availability of space any
interested persons may attend, as ob-
servers, meetings, or portions thereof, of
asdvisory commitiees which are open to
the public.

Members of the public attending a
meeting will be permitted to participate
in the committee’s discussion at the dis-
cretion of the chalrman of the commit~
tee, if the chairman is a full-time Fed-
eral employee; if the chairman is not a
full-time Federal employee, then public
participation, will be permitted at the
chairman’s discretion with the approval
of the full-time Federal employee in at-
tendance at the meeting in compliance
with the order,

National Endowment for the Arts,
DecemMser 1972,
(FR Doc.73-507 Filed 1-0-73;8:45 am]

NOTICES

NATIONAL ENDOWMENT FOR THE
HUMANITIES

ADVISORY COMMITTEES

Public Disclosure of Information and
Activities

The National Endowment for the
Humanities utilizes advice and recom-
mendations of advisory committees, in-
cluding the National Council on the
Humanities, in carrying out many of its
functions and activities.

The Federal Advisory Committee Act
(Public Law 92-463) governs the forma-
tion, use, conduct, management, and ac-
cessibility to the public of committees
formed to advise and assist the Federal
Government, Section 10 of the Act speci-
fles that department and agency heads
shall make adequate provisions for par-
ticipation by the public in the activities
of advisory committees, except to the
extent a determination is made In writ-
ing by the department or agency head
that committee activities are matters
which fall within policies analogous to
those recognized in the Freedom of In-
formation Act, section 552(b) of title 5
of the United States Code, and the public
interest requires such activities to be
withheld from disclosure.

In administering the Freedom of In-
formation Act, the Endowment’s policy
is to make fullest possible disclosure of
records to the public, Himited only by
obligations of confidentiality and ad-
ministrative necessity. Consistent with
this policy, the Endowment will open to
the public as many advisory committee
meetings as possible.

Committees while engaged in the re-
view, discussion, evaluation, and/or
ranking of grant applications and con-
tract proposals, or in evaluation of
grantee and contractor performance,
should not, however, be required to hold
open meetings, The Endowment, grant
applicants, and persons submitting con-
tract proposals have long and customar-
fly treated as confidential information
submitted in support of grant applica-
tions and contract propozals. InTorma-
tion and data are furnished to the En-
dowment with assurance they will be
treated on a confidential basis and not
disclosed to the publie. This information
may include such matters as details re-
lating to the type or design of work to
be performed, adequacy of the appli-
cant's facilities, competence of the ap-
plicant’s or contractor's staff, proposed
budget, and other material which would
not otherwise be disclosed.

In addition, to operate most effectively,
the grant and contract review and eval-
uation process requires that members of
committees considering such matters be
free to engage in full and frank dis-
cussion, If the process were not to con-
tinue on a confidential basis, grant
applicants and potential contractors
would not supply sufficiently detailed
information so essential for complete
and effective review.

Grant applications, contract proposals,
and detailed records of deliberations of
the committees reviewing them are pres-
ently exempt from mandatory disclosure
under the Freedom of Information Act,

When an advisory committee con-
slders, discusses, and formulates its ad-
vice, conclusions, or report, eflective
functioning of a commitiee requires that
its members have an opportunity to ex-
press their individual views and judg-
ments to each other without the presence
of the public in arriving at the views and
Jjudgments of the committee,

In the interest of meeting our obliga-
tions of confidentiality of matters sub-
mitted as part of grant applications and
contract proposals and encouraging can-
did expression of opinion concerning the
merits of grant applications and con-
tract proposals and the evaluation of
grantee and contractor performance, so
vital to the review process, and In the
interest of assuring committee members
necessary opportunity to express their
views and judgments to each other in
the process of formulating advice to the
Chairman of the Endowment on matters
of Endowment policy:

It 15 hereby determined in accordance
with the provisions of section 10(d) of
the Act:

(1) The confidentinlity required for
grant applications and contract pro-
posals, and evaluations and for the free
discussion thereof as outlined herein is
analogous to the policles recognized in
the Freedom of Information Act, section
552(b) of title 5 of the United States
Code, and in particular, subsections 552
(by (4), (5), and (6);

(2) The public interest requires such
matters not be disclosed so the Endow-
ment may continue to recelve informa-
tion and advice necessary to appropriate
decisions with respect to grant and con-
tract matters; and

(3) The public interest also requires
that there be closed to the public meet-
ings or portions thereof held for the sole
purpose of considering and formulating
advice which the committee will give or
any report it will render and involving
exclusively the Internal expression of
views and judgments of the members,
which if reduced to writing would be
exempt as internal memoranda from
mandatory disclosure under section 3
(e) (5) of the Freedom of Information
Act (6 US.C. 552(b) (5)).

Therefore, meetings or portions
thereof, of all Endowment advisory com-~
mittees, including the National Council
on the Humanities, devoted to review,
discussion, evaluation, and/or ranking
of grant applications, contract proposals,
or performance by grantees and con-
tractors or the formulation of advice
shall not be open to the public.

The Executive Secretary of each such
committee shall prepare & summary of
any meeting or portion thereof not open
to the public within three (3) business
days following the conclusion of the
meeting of the National Council on the
Humanities next following such meet-
ing. Such summaries shall be consistent
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considerations which Jjustified
of the meeting.

advisory committee meetings
sh open to the public unless the
Chairman of the National Endowment
for the Humanities or his designee deter-
mines otherwise in accordance with sec-
tion 10(d) of the Act.

The Advisory Committee Management
Officer shall be responsible for publica-
tion in the FEpEraAL REGISTER OF a5 appro-
priate in local media, of a notice of all
advisory committes meetings. Such no-
tice shall be published in advance of the
meeting and contain:

(1) Name of the committee and its
purpose; .

(2) Date, and time of the meeting,
and, if the meeting is to be open to the
publie, its location and agenda; and

(3) A statement that the meeting is
open to the public, or, If the meeting or
any portion thereof is not to be open to
the public, a statement to that effect.

The Advisory Commitiee Management
Officer is designated as the person from
whom rosters of committee members
may be obtained and from whom min-
utes of meetings may be requested, if
available.

Subject to the availability of space any
interested persons may attend, as ob-
servers, meetings, or portions thereof, of
advisory committees which are open to
the public.

Members of the public attending a
meeting will be permitted to participate
in the committee's discusston at the dis-
cretion of the Chairman of the commit-
tee, if the Chairman is a full-time Fed-
eral employee; if the Chairman is not a
full-time Federal employee, then public
participation will be permitted at the
Cheairman’s discretion with the approval
of the full-time Federal employee in at-
tendance at the meeting in compliance
with the order,

RoNALD 8. BErMaAN,
Chairman, National Endowment
for the Humanities,
Decemeer 28, 1972,
[FR Doc.73-488 Piled 1-0-73;8:45 am]

NATIONAL FOUNDATION ON THE
ARTS AND THE HUMANITIES

EXPANSION ARTS ADVISORY PANEL
TO NATIONAL COUNCIL ON THE ARTS

Notice of Closed Meeting

Pursuant to section 10(a)(2) of the
Federal Advisory Committee Act (Public
Law 92-463), notice is hereby given that
a closed meeting of the Expansion Arts
Advisory Panel to the National Council
on the Arts will be held at 9:30 a.m. on
January 22, 1973 and at 9:30 am. on
January 23, 1973, In Washington, D.C.

This meeting is for the purpose of
Council review, discussion, and evalua-
tion of grant applications. It has been
determined by the Chairman in accord-
ance with section 10(d) of the Act, that
the meeting inyolves matters exempt

g

NOTICES

from the requirements of public disclo-
sure under the provisions of the Freedom
of Information Act (5 US.C. 552(b)).
Further information with reference to
this meeting can be obtained from Mrs.
L. Diamond, Secretary, National Council
on the Arts 806 15th Street NW,, Wash-

ington, DC 20506.
PavL Beamax,
Director of Administration, Na-

tional Foundation on the Arts
and the Humanities,

[FR Doe.73-503 Filed 1-8-73;8:45 am |

INTERNATIONAL ADVISORY PANEL
TO NATIONAL COUNCIL ON THE ARTS

Notice of Closed Meeting

Pursuant to section 10(a)(2) of the
Federal Advisory Committee Act (Public
Law 92-463) notice is hereby given that
a closed meeting of the International
Advisory Panel to the National Council
on the Arts will be held at 9:30 a.m. on
January 17, 1873, and at 9:30 am. on
January 18, 1973, in Washington, D.C.

This meeting is for the purpose of
Council review, discussion, and evalua-
tion of grant applications. It has been
determined by the Chairman in accord-
ance with section 10(d) of the Act, that
the meeting involves matters exempt
from the requirements of public disclo-
sure under the provisions of the Freedom
of Information Act (56 US.C.552(b)).

Further information with reference to
this meeting can be obtained from Mrs,
L. Diamond, Secretary, National Council
on the Arts, 806 15th Street NW., Wash-
ington, DC 20506.

PAuL Brrmax,

Director of Administration, Na-
tional Foundation on the Arts
and the Humanities.

|FR Doc.73-504 Filed 1-9-73:8:45 am}

MUSIC ADVISORY PANEL TO
NATIONAL COUNCIL ON THE ARTS

Notice of Closed Meeting

Pursuant to section 10(a)(2) of the
Federal Advisory Committee Act (Public
Law 92-463), notice is hereby given that
& closed meeting of the Music Advisory
Panel to the National Council on the Arts
will be held at 10:30 a.m. on January 13,
1973, In Washington, D.C.

This meeting is for the purpose of
Council review, discussion, and evalua-
tion of grant applications. It has been
determined by the Chalrman in accord-
ance with section 10(d) of the Act, that
the meeting involves matters exempt
from the requirements of public disclo-
sure under the provisions of the Freedom
of Information Act (5 U.S.C. 552(h)).

Further information with reference to
this meeting can be obtained from Mrs.
L. Diamond, Secretary, National Couneil
on the Arts, 806 15th Street NW., Wash-
ington, DC 20506.

PAuL BERMAN,

Director of Administration, Na-
tional Foundation on the Arts
and the Humanities.

[FR Doe. 73505 Filed 1-9-73;8:45 am]
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MUSEUM ADVISORY PANEL TO
NATIONAL COUNCIL ON THE ARTS

Notice of Closed Meeting

Pursuant to section 10(a)(2) of the
Federal Advisory Committee Act (Public
Law 92-463), notice is hereby given that
a closed meeting of the Museum Advisory
Panel to the National Council on the
Arts will be held at 10:30 a.m. on Jan-
uary 11, 1973 and at 10:30 a.m. on Jan-
unry 12, 1973, In Washington, D.C.

This meeting is for the purpose of
Council review, discussion, and evalua-
tlon of grant applications. It has been
determined by the Chairman in accord-
ance with Sectlon 10(d) of the Act, that
the meeting involves matters exempt
from the requirements of public disclo-
sure under the provisions of the Freedom
of Information Act (5 U.S.C. 552(b) ).

Further information with reference to
this meeting can be obtained from Mrs,
L, Diamond, Secretary, National Council
on the Arts, 806 15th Street NW., Wash-~
ington, DC 205086,

PavuL BEaMAN,
Director of Administration, Na-
tional Foundation on the Arts,
and the Humanities,

[FR Doe¢.73-508 Filed 1-0-73;8:45 am |

POSTAL RATE COMMISSION

McGRAW-HILL FACILITIES,
HIGHTSTOWN, N.J.

Notice of Presentation and Visit

JanvAry 10, 1873.

Notice is hereby given that on Janu-
ary 17, 1973, a presentation will be made
by McGraw-Hill to employees of the
Postal Rate Commission for the purpose
of describing Its operations relating to
use of U.S. mall service. A visit will
be made to McGraw-Hl' facilities in
Hightstown, N.J.

No particular matter at issue In con-
tested proceedings before the Commis-
sion nor the substantive merits of a
matter that Is likely to become a par-
ticular matter at issue in contested pro-
ceedings before the Commission will be
discussed. A report of the presentation
and visit will be on file In the Commis-
slon’s docket room.

By direction of the Commission.

JoserH A. FisHen,
Secretary,

IFR Doc.73-678 Filed 1-0-73;10:40 am |

TARIFF COMMISSION

[TEA-W-165]
CHRYSLER CORP., DETROIT, MICH.

Workers' Petition for Determination of
Eligibility To Apply for Adjustment
Assistance; Notice of Hearing

The US. Tariff Commission has or-
dered a hearing In connection with the
investigation instituted on December 18,
1972, under section 301(c)(2) of the
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Trade Expansion Act of 1962 on a peti-
tion filed on behalf of the workers of the
Los Angeles, Calif., assembly plant of
Chrysler Corp., Detroit, Mich, The hear-
ing will be held at 9:30 am. Ps.t. on
January 25, 1073, in room 1345 of the
U.S. Courthouse, 312 North Spring
Street, Los Angeles, Calif, Requests for
appearances at the hearing should be
received by the Secretary of the Tarifl
Commission, in writing, at his offices in
the Tariff Commission Bullding, Eighth
and E Streets NW.,, Washington, DC
20436, not later than noon, Friday, Janu-
ary 19, 1873.

Issued: January 5, 1973.

By order of the Commission.
[sEaL) KeRNETH R. MASON,
Secretary.

[FR Doc.73-540 Plled 1-9-73;8:45 am|

[TEA-W-169]
DAINTY MAID FOOTWEAR, INC.

Workers' Petition for a Determination;
Notice of Investigation

On the basis of a petition filed under
section 301(a) (2) of the Trade Expan-
sion Act of 1962, on behalf of the former
workers of Dainty Maid Footwear, Inc.,
Gettysburg, Pa., the US. Tariff Com-
mission, on January 5, 1973, instituted
an investigation under section 301(c) (2)
of the Act to determine whether, as a
result in major part of concessions
granted under trade agreements, articles
like or directly competitive with foot-
wear for women (of the types provided
{for in items 700.43, 700.45, and 700.55 of
the Tariff Schedules of the United
States) produced by said firm are being
imported into the United States in such
increased quantities as to cause, or
threaten to cause, the unemployment or
underemployment of a significant num-
ber or proportion of the workers of such
firm or an appropriate subdivision
thereof.

The optional public hearing afforded
by law has not been requested by the
petitioners. Any other party showing a
proper Interest in the subject matter of
the investigation may request a hearing,
provided such request is filed by Janu-
ary 22, 1973.

The petition filed in this case is avail-
able for inspection at the Office of the
Secretary, U.S. Tariff Commission,
Eighth and E Streets NW., Washington,
D.C., and at the New York City office of
the Tariff Commission located in Room
437 of the Customhouse,

Issued: January 5, 1973,

By order of the Commission.

[SEAL] KennerH R. MasoN,
Secretary.

[FR Doc.73-542 Filed 1-9-73;8:45 am]

NOTICES

[22-30]
NONFAT DRY MILK

Notice of Investigation and Date of
Hearing

At the request of the President (re-
produced herein), the U.S. Tariflf Com-~
mission, on the 4th day of January 1973,
instituted an investigation under sub-
section (d) of section 22 of the Agricul-
tural Adjustment Act, as amended (7
US.C. 624), to determine whether 25
million pounds of nonfat dry milk de-
seribed In item 11550 of the Tariff
Schedules of the United States (TSUS)
may be imported into the United States
during the period beginning Decem-
ber 30, 1972, and ending February 15,
1973, in addition to the quota-quantity
specified for such article under TSUS
item 950.02, without rendering or tend-
ing to render ineffective, or materially
interfering with, the price support pro-
gram now conducted by the Department
of Agriculture for milk, or reducing sub-
stantially the amount of products proc-
essed in the United States from domestic
milk,

The text of the President’s letter of
December 30, 1972, to the Commission
follows:

Pursuant to section 22 of the Agricultural
Adjustment Act, as amended, I have been
advised by the Secretary of Agriculture, and
I agree with him that there is reason to be-
lleve that additional quantities of nonfat
dried milk may be Imported for a temporary
period without rendering or tending to ren-
der ineffective, or materially interfering
with, the price support program for milk
now conducted by the Department of Agri-
culture, or reducing substantially the
amount of products processed in the United
States from domestic milk.

Specifically, reference is made to the fol-
lowing article presently subject to section
22 quantitative lmitations under item
950.02 of the Tarifl Schedules of the United
States:

Dried mllk, provided for in part 4 of
schedule 1 of the Tarlff Sobedules of the
United States Annotated (1972), described
in itom 11560 (dried milk, other than but
termilk, containing not over 3 percent of
butterfat).

The Secretary has also sdvised me, pure
suant to section 22(b) of the Agriculturdl
Adjustment Act, as amended, that a condi-
tion exists requiring emergency treatment
with respect to nonfat dried milk and has
therefore recommended that I take immed!i-
ate action under section 22(b) to authorize
the importation of 25 million pounds during
& tem period ending February 15, 1073,
I have therefore this day issued a proclama-
tion establishing a special temporary quota
of 25 million pounds to be effective through
Pebruary 15, 1973, This quota is in sddition
to the existing quota of 1,807,000 pounds per
annum previously proclaimed under the sec-
tion 22 authority.

The US, Tarlff Commission is therefdre
directed to make an Investigation under sec-
tion 22 of the Agricultural Adjustment Act,
as amended, to determine whether the above-
described article may be im) in the
amount and for the period specified above
without rendering or tending to render In-
effective, or materially interfering with, the

price support program now conducted by the
Department of Agriculture for milk, or re-
ducing substantially the amount of products
processed In the United States from domestlc
milk, and to report its findings and recom-
mendations at the earliest practicable date.
Sincerely,
(Signed)
Ricuarp Nixox,

Hearing, A public hearing in connec-
tion with this investigation will be held
in the Tariff Commission’s Hearing
Room, Tariff Commission Bullding,
Elghth and E Streets NW., Washington,
D.C.,, beginning at 9:30 am. est., on
January 15 and 16, 1973, All parties will
be given opportunity to be present, to
produce evidence, and to be heard at such
hearing. Interested parties desiring to
appear at the public hearing should
notify the Secretary of the Tariff Com-
mission, in writing, at its offices in Wash-
ington, D.C., at least by the close of busi-
ness on January 11, 1973. The notification
should indicate the name, address, tele-
phone number, and organization of the
person filing the request, and the name
and organization of the witnesses who
will testify,

Because of the limited time available,
the Commission reserves the right to
limit the time assigned to witnesses,
Questioning of witnesses will be limited
to members of the Commission and offi-
clals of the Department of Agriculture.

Written submissions. Interested parties
may submit written statements of infor-
mation and views, in lieu of their appear-
ance at the public hearing, or they may
supplement their oral testimony by writ-
ten statements of any desired length, In
order to be assured of consideration, all
written statements should be submitted
at the earliest practicable date, but not
later than the close of business on Jan-
uary 19, 1973.

With respect to any of the aforemen-
tioned written submissions, interested
parties should furnish a signed original
and nineteen (19) true copies. Business
data to be treated as business confiden-
tial shall be submitted on separate sheets,
each clearly marked at the top “Business
Confldential,” as provided for in #201.6
of the Commission's rules of practice and
procedure,

Issued: January 5, 1973,

By order of the Commission.
[sEAL) KennNeTH R. MASON,
Secretary.

[FR Doc.73-541 Filed 1-0-73:8:45 am]

DEPARTMENT OF LABOR

Office of the Secretary
WISE SHOE CO.

Investigation Regarding Certification
of Eligibility of Workers To Apply
for Adjustment Assistance

The Department of Labor has received
a Tarlff Commission report containing an
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aflirmative finding under section 301(c)
(2) of the Trade Expansion Act of 1962,
with respect to its investigation of a peti-
tion for determination of eligibflity to
apply for adjustment assistance filed on
behalf of workers of Wise Shoe Co., Ex-
eter, NNH. (TEA-W-161). In view of the
report and the responsibilities delegated
to the Secretary of Labor under section 8
of Executive Order 11075 (28 FR 473),
the Acting Director, Office of Forelgn
Economic Policy, Bureau of International
Labor Affairs, has instituted an investi-
gation, as provided in 29 CFR 90.5 and
this notice. The Investigation relates to
the determination of whether any of the
group of workers covered by the Tariff
Commission report should be certified as
eligible to apply for adjustment assist-
ance, provided for under Title ITII, Chap-
ter 3, of the Trade Expansion Act of 1962,
including the determination of related
subsidiary subjects and matters, such as
the date unemployment or underemploy-
ment began or threatened to begin and
the subdivision of the firm involved to be
specified in any certifieation to be made,
As more specifically provided In Subpart
B of 29 CFR Part 90,

Interested persons should submit writ-
ten data, views, or arguments relating to
the subjects of investigation to the Act-
ing Director, Office of Foreign Economic
Policy, U.S. Department of Lahor, Wash-
lr;gt;m. D.C. on or before January 20,
1973,

Signed at Washington, D.C. this 3d
day of January 1973.

Manvin M., Fooxs,
Acting Director, Office
of Foreign Economic Policy.

[FR Doe,73-400 Filed 1-0-73;8:45 am |

INTERSTATE COMMERCE
COMMISSION

[Notice 153]
ASSIGNMENT OF HEARINGS

Janvanry 5, 1973.

Cases assigned for hearing, postpone-
ment, cancellation, or oral arguments ap-
pear below and will be published only
once. This list contains prospective
assignments only and does not ineclude
cases previously assigned hearing dates.
The hearings will be on the issues as
presently reflected in the official docket
of the Commission. An attempt will be
made to publizsh notices of cancellation of
hearings as promptly as possible, hiit in-
terested parties should take appropriate
steps to insure that they sare notified of
cancellation or postponements of hear-
ings in which they are Interested. No
amendments will be entertained after the
date of this publication,

MC-F-11604, MoBride Transportation, Ing.—
Purchuse—C & E Trucking Corp. (Assignee
Alfred A. Rosenberg), MC 80428 Sub 80,
MoBride Trausportation, Ine., now being
asslgned February 12, 1973 (2 days), at
New York City, NY.. Ina hearing room to
be later desiguated,

NOTICES

MC-0006356 Sub 4, The Fortune Corp., now as-
signed January 16, 1973, at Olympia, Wash,,
ia postponed indefinitely.

PSA-Nos, 42558 and 42559, fron or steel, an-
gles and bars, to potnts in Texus, now belng
nssigned hearing February 20, 1073, at the
offices of the Interstate Commerce Com-
mission, Washington, D.C.

No. 35720, American Petrofina Company of
Texas et al, v. Williams Brothers Pipe Line
Co., ot al,, now assigned continued hearing
January 8, 1973, at Washington, D.C., post-
poned to January 10, 1073, at the offices of
the Interstate Commerce Commission,
Washington, D.C.

I & 8 M-25077, Classification of Gelatin Cap-
sules, now assigned January 9, 1973, at
Washington, D.C., is cancelled. The tarifls
are being cancelled.

MC-20120 Sub 130, All-American Trausport,
Inc, is continued to January 232, 1078, at
the Hilton Inn, 10330 Natural Bridge Road,
8t. Louis, MO,

MC 12731 Subs 1 and 2, Teens N Tours, Inc,,
MC-C-7757, Inter-County Motor Conch,
Ine. v. Bohenck Tours, Inc. et al, now
sasigned February 12, 1973, at New York,
N.X., s postponed indefinitely,

I & 8 Nos. 8777 and 8787, freight all kinda,
between Illinols and New Jersoy, No. 35719,
and No, 35718 Sub 1, TOFC Freight all
kinds In trainlopds, between Chicago and
Kearny, No. 35710 Sub 2, freight all kinds
In muitiple trailer, between Chicago and
New Jersey, No. 35719 Sub 3, freight all
kinds, In muitiple traller, between Chicago
and Massachusetts No. 85719 Sub &,
freight all kinds In multiple trailer, be-
tween Chicago, Maryland, and Now Jersey,
No, 236719 Sub §, freight all kinds, tn multi-
ple traller, from Port Resding to Chicago,
No, 38719 Sub 6, freight all kinds, In multi-
ple traller, between Chicago and East, No.
36710 Subd 7, freight all kinds, in multiple
trailer, between Illinols and Bastern points,
and No. 36710 Sub 8, freight all kinds, In
multiple traller, between Chlcago and
Massachusetts, now belng assigned hearing
March 5, 1973, at the offices of the Inter-
state Commerce Commission, Washington,
DC.

MC 99208 Sub 10, Skyline Transportation,
Inc, now assigned January 20, 1073, at
Knoxville, Tenn., will be held In Room LLS,
Cumberiand Bullding, 301 Cumberiand
Avenue.

MC-F-11394, Glosson Motor Lines, Inc.-—
Control—State Motor Lines, Ine., MC
120230 Sub 2, Stute Motor Lines, Inc., now
asgigned February 5, 1973, at Raleigh, N.O.,
will be held In Room 505, Federal Building,
310 Newbern Avenue,

MC 67904 Sub 13, Knoxville-Maryviile Motor
Express, Inc, now assigned January 30,
1973, will be held in Room 661, U.S. Court-
house, Efghth and Broadway, Nashville,
Tenon,

MC 123613 Sub 0, Claremont Motor Lines,
Inc,, now ssalgned January 22, 1873, at
Charlotte, N.C., will be held In the public
library, 310 North Tryon Street,

MO-115322 Sub 89, Redwing Refrigerated,
Ine., now assigned January 18, 1973, at
Washington, D.C,, Is postponed (ndefinitely,

MC-C-7840, The Millenburg Tours, Inc. v.
Lilllan Hofmelster, now assigned Janu-
ary 17, 1978, at Baltimore, Md., is post-
poned to February 21, 1073, at Baltimore,
Md, In a hearing room to be later desig-
nated.

[sgaLl Rosert L. OswaLp,
Secretary.

[PR Doc.78-533 Plled 1-9-78;8:45 am|
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FOURTH SECTION APPLICATIONS FOR
RELIEF

An application, as summnarized below,
has been filed requesting relief from the
requirements of section ¢ of the Inter-
state Commerce Act to permit common
carriers named or described in the appli-
cation to maintain higher rates and
charges at intermediate points than those
sought to be established at more distant
points.

Protests to the granting of an appli-
cation must be prepared in accordance
with Rule 110040 of the general rules
of practice (49 CFR 1100.40) and filed
by January 25, 1973. FSA No. 42596—
Processed Clay to Pryor, Okla. Filed by
M. B. Hart, Jr., Agent (No. A6331), for
interested rail carriers, Rates on clay,
processed, in carloads, as described in
the application, from Toomsboro, Ga.,
and points subject thereto, in tariff ref-
erenced In the application, to Pryor,
Okin, Grounds for relief: Rate relation-
ship, Tariff: Supplement 25 to Southern
Freight Association, Agent, tariff ICC
S-973. Rates are published to become
effective on February 8, 1973.

FSA No. 42597—Joint Water-Rail
Container Rates—Kawasaki Kisen
Kaisha, Ltd. Filed by Kawasaki Kisen
Kaisha, Ltd., (No. 6), for itself and in-
terested rail carriérs. Rates on general
commodities, between ports in Macsao,
Portuguese Colony, on the one hand, and
rail stations on the U.S. Atlantic and
Gulf Seaboard, on the other. Grounds for
relief; Water competition.

By the Commission,

[sEar] Rozert L. OSwWaLD,
Secretary.

[FR Doc.73-534 Flled 1-9-73:8:45 am]

[Notice 1]

MOTOR CARRIER ALTERNATE ROUTE
DEVIATION NOTICES

Janvary 5, 1973,

The following letter-notices of pro-
posals (except as otherwise specifically
noted, each applicant states that there
will be no significant effect on the quality
of the human environment resulting from
approval of iis application), to operate
over deviation routes for operating con-
venience only have been filed with the
Interstate Commerce Commission under
the Commission's Revised Deviation
Rules—Motor Cuarriers of Passengers.
1969 (49 CFR 1042.2(c) (9)) and notice
thereof to all interested persons is hereby
given as provided in such rules (40 CFR
1042.2(c) (9)) .

Protests against the use of any pro-
posed devation route herein described
may be filed with the Interstate Com-
merce Commission in the manner and
form provided In such rules (40 CFR
1042.2(c) (9)) at any time, but will not
operate to stay commencement of the
proposed operations unless filed within
30 days from the date of publication.
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Successively filed letter-notices of the
same carrier under the Commission's Re-
vised Deviation Rules—Motor Carriers of
Property, 1969, will be numbered consec-
utively for convenience in identification
and protests, if any, should refer to such
letter-notices by number,

MOTOR CARRIERS OF PASSENGERS

No., MC-109780 (Deviation No. 43),
CONTINENTAL TRATILWAYS, INC,, 300
South Broadway Avenue, Wichita, KS
67201, filed December 22, 1972. Carrier
proposes to operate as a common carrier,
by motor vehicle, of passengérs and their
baggage, and express and newspapers, in
the same vehicle with passengers, over
deviation routes as follows: (1) from
Wichita, Kans,, over Interstate Highway
35-W and access roads to Newton, Kans,,
(2) from Newton, Kans., over Interstate
Highway 35-W and access roads to Mc-
Pherson, Kans., (3) from McPherson,
Kans,, over Interstate Highway 35-W
and access roads to Lindsborg, Kans.,
(4) from Lindshorg, Kans, over Inter-
state Highway 35-W and access roads to
Salina, Kans, and (50 from Salina,
Kans,, over Interstate Highway 35-W
and access roads to junction U.S, High-
way 81, located approximately 2 miles
east of Minneapolis, Kans,, and return
over the same routes, for operating con-
venience only. The notice indicates that
the carrier is presently authorized to
transport passengers and the same prop-
erty, over a pertinent service route as
follows: from Lincoln, Nebr. over US.
Highway 6 to junction unnumbered
highway near Dorchester, Nebr., thence
over unnumbered highway to Dorchester,
Nebr., thence return over unnumbered
highway to junction U.S. Highway 6,
thence over U.S. Highway 6 to junction
U.S. Highway 81, thence over U.S. High-
way 81 via Salina, McPherson, Newton,
Wichita, and Wellington, Kans,, to South
Haven, Kans., and return over the same
route,

By the Commission.

[seaLl RoserT L. OSWALD,
Secretary.

. |FR Doe.73-530 Piled 1-8-73;8:45 am]

[Notice 1]

MOTOR CARRIER ALTERNATE ROUTE
DEVIATION NOTICES

JANUARY §, 1973.

The following letter-notices of pro-
posals (except as otherwise specifically
noted, each applicant states that there
will be no significant effect on the quality
of the human environment resulting
from approval of its application), to
operate over deviation routes for operat-
ing convenience only have been filed with
the Interstate Commerce Commission
under the Commission’s Revised Devia-
tion Rules-Motor Carriers of Property,
1969 (49 CFR 1042.4(d) (11)) and notice
thereof to all interested persons is hereby

NOTICES

given as provided in such rules (49 CFR
1042.4(d) (11)).

Protests against the use of any pro-
posed deviation route herein described
may be flled with the Interstate Com-
merce Commission in the manner and
form provided In such rules (49 CFR
1042.4(d) (12) at any time, but will not
operate to stay commencement of the
proposed operations unless filed within
30 days from the date of publication,

Buccessively filed letter-notices of the
same carrier under the Commission’s Re-
vised Deviation Rules-Motor Carriers of
Property, 1969, will be numbered con-
secutively for convenience in identifica-
tion and protests, if any, should refer to
such letter-notices by number,

Moror CARRIERS OF PROPERTY

No. MC-69116 (Deviation No. 43),
SPECTOR FREIGHT SYSTEM, INC,,
205 West Wacker Drive, Chicago, IL
60606, filed December 27, 1972, Carrier's
representative: Leonard R. Kofkin, 39
South La Salle Street, Chicago, IL 60603,
Carrier proposes to operate as a common
carrier, by motor vehicle, of general com-
modities, with certain exceptions, over
deviation routes as follows: (1) from
Memphis, Tenn., over Interstate High-
way 40 to junction Interstate Highway
81, thence over Interstate Highway 81
(using U.S. Highways 11-W and 11-E
where portions of Interstate Highway 81
is not completed) to junction Interstate
Highway 70, thence over Interstate High-
way 70 to junction Interstate Highway
70-N, thence over Inlerstate Highway
70-N to Baitimore, Md,, and (2) from
Memphis, Tenn,, over Interstate Highway
40 to junction Interstate Highway 81,
thence over Interstate Highway 81 (using
U.S. Highways 11-W and 11-E where
portions of Interstate Highway 81 is not
completed) to junction Interstate High-
way 66, thence over Interstate Highway
66 to junction Interstate Highway 95,
thence over Interstate Highway 95 to
Baltimore, Md,, and retum over the same
routes, for operating convenience only.
The notice indicates that the carrier is
presently authorized to transport the
same commodities, over a pertinent sery-
ice route as follows: from Memphis,
Tenn., over U.S. Highway 79 to Milan,
Tenn., thence over U.S. Highway 45 to
Junction U.S. Highway 45-E, thence over
U.S. Highway 45-E to Fulton, Ky., thence
over U.S. Highway 45 to Vienna, I,
thence over Illinois Highway 146 to West
Vienna, 111, thence over Illinois Highway
37 to Marion, IIl., thence over Illinois
Highway 37 to Effingham, I1l., thence over
U.S. Highway 40 to Indianapolis, Ind.,
thence over U.S. Highway 40 to junction
U.S. Highway 22, thence over U.S. High-
way 22 to Harrisburg, Pa, thence over
U.S. Highway 111 to Baltimore, Md., and
return over the same route,

By the Commission.

[sEAL] RoeerT L. OSWALD,
Secretary,

[FR Doe.73-631 Plled 1-0-73;8:45 am]

[Notice 1]

MOTOR CARRIER APPLICATIONS AND
CERTAIN OTHER PROCEEDINGS

JANUARY 5, 1973.

The following publications*® are gov-
emed by the new special rule 1100247
of the Commission’s rules of practice,
published In the FeperaL REGISTER, issue
of December 3, 1863, which became effec-
tive January 1, 1964.

The publications herelnafter set forth
reflect the scope of the applications as
filed by applicant, and may include de-
scriptions, restrictions, or limitations
which are not in a form acceptable to the
Commission, Authority which ultimately
may be granted as a result of the appli-
cations here noticed will not necessarily
reflect the phraseology set forth in the
application as filed, but also will elimi-
nate any restrictions which are not ac-
ceptable to the Commission.,

Moror CARRIERS OF PROPERTY
NOTICE FOR FILING PETITION

No. MC 133106 (Sub-No. 3) (Notice of
filing of petition to amend a permit), filed
September 21, 1970, published in the
FepERAL REcisten issue of November 19,
1970, and republished, in part, this issue.

Applicant: NATIONAL CARRIERS,
INC., 1501 East Eighth Street (Box 1358)
Liberal, Kans. 67901. Applicant’s repre-
sentative: Frederick J. Coffman, 521
South 14th Street (Post Office Box
80806), Lincoln, NE 68501, Authority
sought to operate as a coniract carrier,
by motor vehicle, over irregular routes,
transporting: Drugs, medicines, toilet
preparations, and disinfectants, moving
in vehicles equipped with mechanical
temperature control devices, from Lilitz,
Pa,, to points In Washington, Oregon,
California, Nevada, Utah, Idaho, Ari-
zona, New Mexlco, Colorado, Nebraska,
Kansas, Oklahoma, Texas, Iowa, Mis-
souri, and Rockford, Ill.,, under a8 con-
tinuing contract with Warner-Lambert
Pharmaceutical Co. and its divisions and
subsidiaries. Note: This amendment
adds the commodity “disinfectants” to
the applicant’s previously issued author-
ity, as described, in part, above.

APPLICATION UNDER SECTIONS 5 AND
210a(b)

The following applications are gov-
erned by the Interstate Commerce Com-
mission's speclal rules governing notice
of filing of applications by motor carriers
of property or passengers under sections
6(a) and 210a(b) of the Interstate
Commerce Act and certain other pro-
ceedings with respect thereto. (49 CFR
1.240)

1 Except ns otherwise specifically mnoted,
each applicant (on applications filed after
Mar. 27, 1072) states that there will be no
significant effect on the quality of the human
environment resulting from approval of its
application.
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Moror CARRIERS OF PROPERTY

No. MC-F-11756. Authority sought for
by P. CALLAHAN, INC., 5240
Comly Street, Philadelphia, PA 19135, of
& portion of the operating rights of
SOMCO FREIGHT LINES, INC., (Frank
G, Masini, receiver), Paterson Plank
Road, and Route 3, Rutherford, N.J.
07073, (MATCO TRANSPORTATION,
INC., assignee), and for acquisition by
JAMES M. CALLAHAN, also of Philadel-
phia, Pa. 19135, of control of such rights
through the purchase. Applicants’ attor-
neys: Terrence L. Bowers, 5240 Comly
Street, Philadelphia PA 19135, and
Arthur J. Piken, 1 Lefrak City Plaza,
Flushing, N.¥Y. 11368. Operating rights
sought ot be transferred: General com-
modities, excepting among others, classes
A and B explosives, and commodities in
bulk, as a common carrier over irregular
routes, between Carlstadt, N.J., on the,
one hand, and, on the other, points in
Nassau and Suffolk Counties, N.Y., on
and west of New York Highway 112, ex-
tending between Patchogue and Port
Jefferson, Long Island, N.Y. Vendee Is
authorized to operate as a common car-
rier in Pennsylvania, New York, New
Jersey, Maryland, Rhode Island, Massa-
chusetts, New Hampshire, Connecticut,
and Delaware, and as & contract carrier
in Pennsylvania, Delaware, New Jersey,
New York, Maryland, Virginia, and the
District of Columbia. Application has not
been filed for temporary authority under
section 210a(h).

No. MC-F-11757. Authority sought for
purchase by TANKSLEY TRANSFER
COMPANY, 901 Harrison St,, Nashville,
TN 37203, of the operating rights of
IDEAL MOVING AND STORAGE COM-
PANY, INC., 404 James Robertson Park-
way, Nashville, TN 37219, and for ac-
quisition by ROY TANKSLEY, MIL-
TON G. TANKSLEY, GORDON B,
TANKSLEY, AND NOVELLA H. TANKS-
LEY, all of 901 Harrison Street, Nash-
ville, TN 37203, of control of such rights
through the purchase. Applicants’ at-
tomey: Charles Carter Baker, Jr., 1800
Third National Bank Building, Nashville,
Tenn. 37219. Operating rights sought to
be transferred: Household goods as de-
fined by the Commission, as a common
carrier over irregular routes, between
points in Marshall County, Tenn., on
the one hand, and, on the other, points
in Alabama, Georgla, Kentucky, North
Carolina, South Carolina, Indiana, Ohlo,
and Michigan, between Shelbyville,
Tenn., and points within 65 miles of
Shelbyville, on the one hand, and, on
the other, points In Alabama, Georgia,
Kentucky, North Carolina, Ohio, South
Carolina, and Tennessee, Vendee is au-
thorized to operate as & common carrier
in Tennessee, Mississippl, Alabama, Ohlo,
Kentucky, North Carclina, South Caro-
lina, Georgia, Arkansas, Florida, Louisi-
ana, Missouri, and Virginia. Application
has not been filed for temporary author-
ity under section 210a(b).

No, MC-F-11758. Authority sought for
purchase by SUN INVESTMENT, INC.,
a noncarrier, 1835 West Main Street,
Zanesville, OH, of the operating rights

NOTICES

and property of DIECKBRADER EX-
PRESS, INC. (MARTIN A, GREEN-
BERGER, operating trustee), 5391 Woos-
ter Road, Cincinnati, OH 45226, and for
sequisition by ORIN S, NEIMAN, 3893
Market Street NE,, Warren, OH 44484,
and ROBERT W. SPADE, Flint and Den-
man Streets, Cincinnati, Ohlo 45214, of
control of such rights and property
through the purchase, Applicants’ at-
torney: Paul F. Beery, 89 East Broad
Street, Columbus, OH 43215. Operating
rights sought to be transferred: Numer-
ous specified commodilies, as a common
carrier, aver regular and frregular routes,
from, to, and between specified points in
the States of Illinols, Missouri, Indiana,
Kentucky, Ohio, Michigan, West Virginia,
Iown, Minnesota, Wisconsin, New York,
New Jersey, Pennsylvania, Tennessee,
Maryland, Connecticut, Delawnre, Kan-
sas, Louisiana, Massachusetts, North
Dakota, Rhode Island, Téxas, Colorado,
Nebrasks, South Dakota, North Carolina,
Virginia, Arkansas, and the District of
Columbia, with certain restrictions, as
more specifically described in Docket No.
MC-119531 and Sub-numbers there-
under, This notice does not purport to be
a complete description of all of the op-
ernting rights of the carrier involved,
Vendee holds no authority from this
Commission, However it is affiliated with
OHIO FAST FREIGHT, INC., 300 Liberty
Road, Warren, OH 44482, which is au-
thorized to operate as & common carrier
in Ohlo, West Virginia, Pennsylvania,
New Jersey, Virginia, Maryland, Connect-
feut, Ilinois, Indiana, Massachusetts,
Michigan, New York, Delaware, Ken-
tucky, Maine, New Hampshire, Tennes-
see, Vermont, Rhode Island, Alabama,
Arizona, Arkansas, California, Colorado,
Idaho, Kansas, Louisiana, Minnesota,
Mississippi, Missouri, Montana, Ne-
braska, Nevada, New Mexico, North Da-
kota, Oklahoma, Oregon, South Dakota,
Texas, Utah, Washington, Wisconsin,
Wyoming, and the District of Columbia,
and SPADE CONTINENTAL EXPRESS,
INC., Post Office Box 14424, Cincinnati,
OH 45214, which is authorized to operate
as a common carrier in Ohio and
Kentucky. Application has been filed
;% tebmpornry authority under section
aib).

No. MC-F-11759. Authority sought for
purchase by FRONTIER DISTRIBU-
TION LINE, INC, 1285 William Street,
Buffalo, NY 142086, of the operating rights
of MURRAY'S TRUCKING SERVICE,
INC. (U.S. Treasury Department-Inter~
nal Revenue Service), 111 West Huron
Street, Buffalo, NY 14202, and for acqui-
sition by BERNARD A. CESAR, 1328
Delaware Avenue, Buffalo, NY 14209, of
control of such rights through the pur-
chase. Applicants’ attorney: Robert D.
Gunderman, Suite 1708, Statler Hilton,
Buffalo, N.Y. 14202. Operating rights
sought to be transferred: General com-
modities, excepting among others, classes
A and B explosives, commodities in bulk,
and household goods, as a common car-
rier, over frregular routes, from Buffalo,
N.Y., to points in Cattaraugus, Chatau-
qua, Erie, Genesee, Niagara, Orleans, and
Wyoming Counties, N.Y. Vendee is au-
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thorized to operate as a common carrier
in New York and Pennsylvania. Applica-
tion has been flled for temporary author-
ity under section 210a(b), in Docket No.
MC-FC-72439, and granted by order of
the Commission dated June 30, and
served July 13, 1972,

No. MC-F-11760, Authority sought for
purchase by T. E. QUINN TRUCK LINES
LTD., Box 401, Niagara Falls, Ontario,
Cannda, of a portion of the operating
rights and property of BEANEY TRANS-
PORT, LIMITED, Post Office Box 392,
Lansdale, PA 10446, and for acquisition
by THOMAS E. QUINN, also of Ningara
Falls, Ontario, Canads, of control of such
rights and properly through the pur-
chase. Applicants’ attorney: Maxwell A,
Howell, 1511 K Street NW,, Washington,
DC 20005. Operating rights sought to be
transferred; Frozen foods, as a common
carrier over irregular route, from Brock-
port, N.Y, and points within 75 miles
thereof, to New York, N.Y. Allentown,
Bethlehem, and Philadelphia, Pa.,, and
points in New Jersey, Massachusetts,
Connecticut, and Rhode Island; packing-
house productis as described in para-
graphs A, B end C of the appendix in Ex
Parte No. MC-38, Modification of Motor
Contract Carriers of Packing-House
Products, 46 M.CC. 23, from ports of
entry on the United States-Canada
boundary linc at Buffalo and Niagara
Falls. N.Y, to New York, N.Y., and points
within 50 miles thereof; fresh [fruils,
Jresh vegetables, and the commodities de-
scribed in paragraphs A, B, and C, in the
appendix to the report in Modification of
Permils Packing-House Products, 48
M.C.C. 628, between ports of entry on the
United States-Canada boundary line at
Alexandria Bav, Buffalo, and Niagara
Falls. NY,. on the one hand, and, on the
other, points In Connecticut, Delaware,
Maryland, Massachusetts, New Jersey,
New York, Ohio, Pennsylvania, Rhode
Isiand. and the Distriet of Columbia, with
restriction. Vendee holds no authority
from this Commission. However, it is af-
filiated with KEY EXPRESS, INC.. Poct
Office Box 401, Niagara Falls, ON Canads,
which Is authorized to operate as a com-
mon. carrier In New York, New Jersey,
Maryland, and Pennsylvania. Applica-
tion has been filed for temporary author-
ity under section 210a(h) .

Norice

Fort Worth and Denver Railway Co.
hereby gives notice that on November 1,
1972, it filed an application with the In-
terstate Commerce Commission at Wash-
ington, D.C., under section 5(2) of the
Interstate Commerce Act for authority
to purchase and operate a line of rafl-
road from Stamford, Tex. to Rotan, Tex.
This application has been assigned Fi-
nance Docket No. 27227, The line of rail-
road is now owned and operated by the
Texas Central Raflroad Co. and is ap-
proximately 4355 miles In length, ex-
tending between Stamford and Rotan,
Tex,, in Jones and Fisher Counties, Tex.
The line now conneects with applicant,
Fort Worth and Denver Railway's exist-
ing line of railroad at Stamford, Tex.
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Texas Central Rallroad Co. is a class I
common carrier rallroad and performs
interstate, intrastate transportation.
Fort Worth and Denver Railway Co. will
perform interstate and intrastate trans-
portation over the Stamford to Rotan
Branch line commensurate with its com-
mon carrier obligation.

Applicant’s attorneys are Richard M,
Gleason, Attorney, Fort Worth and Den-
ver Railway Co., 176 East Fifth Street,
St. Paul, MN 55101, and T, E. Shell,
General Counsel, Texas Central Rallroad
Co., Post Office Drawer 220, Dublin, TX
76448,

In the opinion of the applicant, the
proposal is not a major Federal action
significantly affecting the quality of the
human environment within the meaning
of the National Environmental Policy
Act of 1969. The proceeding will be han-
dled without public hearings unless pro-
tests are received which contain infor-
mation indicating & need for such hear-
ings. Any protests submitied shall be
filed with the Commission no iater than
30 days from the date of first publication
in the PEDERAL REGISTER.

By the Comimission.

[sEAL) Ronenr L. OSWALD,
Secretary.

PR Doc.73-532 ¥iled 1-9-73;8:45 am|

MOTOR CARRIER INTRASTATE
APPLICATIONS

JANuany 5, 1973,

The following applications for motor
common carrier authority to operate in
intrastate commerce seek concurrent
motor carrier authorization in interstate
or foreign commerce within the limits
of the intrastate authority sought, pur-
suant to section 206(a) (6) of the Inter-
state Commerce Act, as amended Octo-
ber 15, 1962, These applications are gov-
erned by special rule 1.245 of the Com-
mission’s rules of practice, published in
the Feoeral RecisTeR, issue of April 11,
1963, page 3533, which provides, among
other things, that protests and requests
for information concerning the time and
place of State Commission hearings or
other proceedings, any subsequent
changes therein, any other related mat-
ters shall be directed to the State com-
mission with which the application is
filed and shall not be addressed to or filed
with the Interstate Commerce Commis-
sion.

Arkansas Docket No, M-7385, filed De-
cember 15, 1972, Applicant: ATLAS
TRANSIT, INC., Post Office Box 707,
Little Rock, AR 72203, Applicant’s rep-
resentative: James N. Clay III, 2700
Sterick Building, Memphis, TN 38103,
Certificate of public convenience and ne-
cessity sought to operate a freight serv-
ice as follows: Transportation of Gen-
eral commodities, over regular and/or
frregular routes, between all points and
places in Arkansas presently authorized
to be served by Atlas Transit, Inc. by
certificate of public convenience and
necessity No, 651 over the shortest or
most feasible highway routes, as alter-

NOTICES

nate routes only. Both Intrastate and
interstate authority sought. HearRING:
January 22, 1973, at the Arkansas Trans-
portation Commission, Justice Bullding,
Little Rock, Ark., at 10 a.m. Requests for
procedural information should be ad-
dressed to the Arkansas Transportation
Commission, Justice Bullding, Little
Roock, Ark.,, 72201, and should not be
directed to the Interstate Commerce
Commission.

Kansas Docket No, 48,292M, filed No-
vember 30, 1972. Applicant: FRANCIS J.
GORRELL, doing business as: TOP-
LIFF TRUCK LINE, 746 North Santa Fe,
Salina, Kans, 67401, Certificate of pub-
lic convenience and necessity sought to
operate a freight service as follows:
Transportation of General commaodities,
except those of unusual value, Classes
A and B explosives, household goods as
defined by the Commission, commodities
in bulk, commodities requiring special
equipment and those injurlous or con-
taminating to other lading, Extension of
Route 4278: From Glade, Kans, west
over Highway K9 to Leonora, Kans., and
return over the same route, with service
authorized in either direction from, to
and between Glade, Kans., and Leonora,
Kans, and the Intermediate points of
Speed, Logan, Densmore, and Edmond
and between sald points and all points on
the existing Route 4278. Also: From
Jewell, Kans, over Highways K14-28
and K14 to Burr Oak, Kans,, and return
over the same route, with service author-
ized in either direction from, to and be-
tween Jewell, Kans, and Burr Oak,
Kans, and the intermedinte point of
Mankato, Kans., and between said points
and all points on the existing Route 4278.

Also: From Jewell, Kans, eash over
Highway K28 to Jamestown, Kans,
thence west and south over county roads
to Scottsville, Kans., and south over
county road to lts junction with High-
way U.SB. 24, with service authorized in
either direction and between Jewell,
Kans, and Scottsville, Kans, and the
intermediate points of Randall and
Jamestown and between sald points and
all points on existing Route 4278, Also:
For operating convenience only—From
Jamestown, Kans., east on Highway K28
to its junction with Highway US. 81,
thence south on said highway U.S. 81 to
its junction with Highway U.S. 24, with
no transportation for compensation ex-
cept as otherwise authorized. Both intra-
state and interstate authority sought,
Hearing: February 13, 1973, at the State
Corporation Commission, Transportation
Divislon, Fourth Filoor, State Office
Building, Topeka, Kans. Requests for
procedural Information including the
time for filing of protests concerning this
application should be addressed to the
State Corporation Commission, Trans-
portation Division, Fourth Floor, State
Office Bullding, Topeka, Kans, 66612 and
should not be directed to the Interstate
Commerce Commission.

California Docket No. 53751, filed De-
cember 15, 1872, Applicant: C-LINE
EXPRESS, 525 Silverado Trall, Napa,
Calif. 94558. Applicant’s representative:
Marvin Handler, 405 Montgomery Street,

Suite 1400, San Francisco, CA 94104. Cer-
tificate of public convenience and neces-
sity sought to operate a freight service as
follows: Transportation of General com-
modities, between points and places in
the San Francisco territory described as
follows: San Francisco territory includes
all of the city of San Jose and that area
embraced by the following boundary:
Beginning at the point the San Fran-
cisco-San Mateo County boundary line
meets the Pacific Ocean; thence easterly
along said boundary line to a point 1
mile west of U.S. Highway 101 southerly
along an imaginary line 1 mile west of
and paralleling U.S. Highway 101 to its
intersection with Southern Pacific Co.
right-of-way at Arastradero Road;
southeasterly along the Southern Pacific
Co. right-of-way to Pollard Road, in-
cluding industries served by the South-
ern Paclfic Co. spur line extending ap-
proximately 2 miles southwest from
Simla to Permanente; easterly along
Pollard Road to West Parr Avenue;
easterly along West Parr Avenue to
Capri Drive; southerly along Capril
Drive to East Parr Avenue; easterly
along East Parr Avenue to the South-
ern Pacific Co. right-of-way; southerly
along the Southern Pacific Co. right-of-
way to the Campbell-Los Gatos city
limits; easterly along said limits and the
prolongation therecof to the San Jose-
Los Gatos Road; northeasterly along San
Jose-Los Gatos Road to Foxworthy Ave-
nue; easterly along Foxworthy Avenue to
Almaden Road; southerly along Almaden
Road to Hillsdale Avenue; easterly along
Hillsdale Avenue to U.S. Highway 101;
northwesterly along U.S. Highway 101 to
‘Tully Road: northeasterly along Tully
Road to White Road; northwesterly along
White Road to McKee Road; southwest-
erly along McKee Road to Capitol Ave-
nue; northwesterly along Capitol Avenue
to State Highway 17 (Oakland Road);
northerly along State Highway 17 to
Warm Springs; northerly along the un-
numbered highway vin Missfon San Jose
and Niles to Hayward; northerly along
Foothill Boulevard to Seminary Avenue;
easterly along Seminary Avenue to
Mountain Boulevard; northerly along
Mountain Boulevard and Moraga Avenue
to Estates Drive; westerly along Estates
Drive, Harbord Drive and Broadway Ter-
race to College Avenue; northerly along
College Avenue to Dwight Way; easterly
along Dwight Way to the Berkeley-Oak-
land boundary line; northerly along sald
boundary line to the campus boundary of
the University of California; northerly
and westerly along the campus boundary
of the University of California to Euclid
Avenue; northerly along Euclid Avenue
to Marin Avenue; westerly along Marin
Avenue to Arlington Avenue; northerly
along Arlington Avenue to U.S. Highway
40 (San Pablo Avenue); northerly along
US. Highway 40 to and including the
city of Richmond; southwesterly along
the highway extending from the city of
Richmond to Point Richmond; southerly
along an imaginary line from Point
Richmond to the San Francisco Water-
front at the foot of Market Street; west-
erly along said waterfront and shore line
to the Pacific Ocean; southerly along the
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shore line of the Pacific Ocean fo point
of beginning. Between points in San
Francisco territory on the one hand, and,
on the other, all points presently served
by applicant as a highway common car-
rier as set forth in the decizions enumer-
aled in paragraph III herein, specifically
as follows:

(A) Between points In the San Fran-
¢cisco territory, on the one hand, and
Calistoga, on the other hand. Service is
authorized to all intermediate points on
Interstate Highway 80 between San
Franeisco-Oakland and the junction of
Interstate Highway 80 and State High-
way No. 29 on said Highway No. 29 be-
tween its junction with Interstate High-
way 80 and Calistoga. Service is also au-
thorized to the off-route points of Benicia
and Mont La Salle.

(B) Between all points and places
specified in A above, on the one hand,
and, on the other hand, (a) State High-
way 121 between Napa and Moskowite's
Corners, inclusive; (b) State Highway 128
between Moskowite's Corners and the
junction of said highway with Knoxville
Road, inclusive; (¢) Knoxville Road be-
tween the junction of said road and State
Highway 128 and Knoxville, inclusive:
(d) Knoxville Road between Knoxville
and Pope Valley junction, inclusive; (e)
Pope Canyon Road between Pope Valley
junction and Pope Valley, inclusive; )
Unnumbered highways between Pope
Valley and St. Helena, inclusive; (g)
State Highway 128 between Moskowite's
Corners and Rutherford, inclusive; (h)
Steel Canyon Road between Moskowite's
Corners and Steele Canyon Park, inclu-
sive; (1) State Highway 128 between
Moskowite's Corners and Monticello
Dam, inclusive; (§) State Highway 128
between Monticello Dam and the junc-
tion of said highway with Pleasants
Valley Road, inclusive; (k) Pleasants
Valley Road between the junctions of sald
road with State Highway 128 and Inter-
state Highway 80, inclusive; (1) Inter-
state Highway 80 between Vallejo and the
junction of said highway with Pleasants
Valley Road, inclusive; (m) Suisun
Valley Road between the junctions of said
road with Interstaie Highway 80 and
Wooden Valley Road, inclusive, including
the off-route point of Mankas Corner;
and (n) Wooden Valley Road between
the junctions of sald road with Suisun
Valley Road and State Highway 121, in-
clusive. Carrier may use the highways
named in this order and any other public
roadways necessary or convenient to per-
form the service authorized above.

(C) Between points in San Francisco
territory, on the one hand, and, on the
other hand, (a) Orinda, Lafayette, Wal-
nut Creek, Danville and Concord, and
points Intermediate thereto on State
Highway Nos. 24 and 21; (b) Port Chi-
cago, Pittsburg, Antioch and points in-
termediate thereto on State Highway
Nos. 24, 21, and 4 and on unnumbered
State highways between Concord and
Port Chicago and between Port Chicago
and Pittsburg; (¢) Martinez and Avon
and all intermediate points and places
on and along State Highway Nos, 24, 21,
and 4 and unnumbered State highway

NOTICES

between said points; (d) Oakley, Brent-
wood, and Byron and all intermediate
points and places on and along State
Highway No. 4 between Antioch and By-
ron; also via Marsh Creek Road but with-
out serving points thereon between Clay-
ton and Byron; (e) Bethel Island; )
Clayton and all points intermediate to
Concord and Clayton on and alonz Clay-
ton Road and Marsh Creek Road, serving
also the off-route point of Cowell; and
(g) San Ramon and all intermediate
points and places on and along State
Highway No. 21 between Danville and
San Ramon. Applicant shall not trans-
port any shipments of: (1) Used house-
hold goods and personal effects not
packed In accordance with the crated
property requirements set forth in para-
graph (d) of Item No. 10-C of Minimum
Rate Tariff No. 4-A, (2) Automobiles,
trucks and buses, viz.: new and used,
finished or unfinished passenger auto-
moblles (including jeeps), ambulances,
hearses, and taxis; freight automobiles,
automobile chassis, trucks, truck chassis,
truck trailers, trucks and trailers com-
bined, buses and bus chassis. (3) Live-
stock, viz.: bucks, bulls, calves, cattle,
cows, dalry cattle, ewes, goats, hogs,
horses, kids, lamhs, oxen, pigs, sheep,
sheep camp outfits, sows, steers, stags or
swine. (4) Commodities requiring pro-
tection from heat by the use of ice (either
water or solidified carbon dioxide) or by
mechanical refrigeration. (5) Liquids,
compressed gases, commodities in semi-
plastic form and commodities in suspen-
sion in liquids in bulk, in tank trucks,
tank trailers, tank semitrailers or a com-
bination of such highway vehicles. (6)
Commodities when transported in bulk
in dump trucks or in hopper-type trucks.
(7) Commodities when transported in
motor vehicles equipped for mechanical
mixing In transit. (8) Logs. (9) High ex-
plosives and (10) traller coaches and
campers, including integral parts and
contents. when the contents are within
the trailer coach or camper. Both intra-
state and interstate authority sought,
Heanixg: Date, time, and place not
shown. Requests for procedural informa-
tion including the time for filing pro-
tests concerning this application should
be addressed to the Callfornia Public
Utilities Commission, California State
Building, Civic Center, 455 Golden Gate
Avenue, San Francisco, CA 94102 and
should not be directed to the Interstate
Commerce Commission.

California Docket No. 53758, filed De-
cember 18, 1972, Applicant; MORRIS
TRANSPORTATION, INC. 730 1ith
Avenue, Oakland, CA 94102, Applicant’s
representative; E. H. Griffiths, 1182 Mar-
ket Street, Sulte 207, San Francisco, CA
94102. Certificate of public convenience
and necessity sought to operate a freight
service as follows: Transportation of
General commodities, except as herein-
after provided: Between all points and
places-in the San Francisco territory,
which is described as follows: San Fran-
cisco territory Includes all the city of
San Jose and that area embraced by
the following boundary: Beginning at
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the point the San Francisco-San Mateo
County boundary line meets the Pacific
Ocean; thence easterly along said
boundary line to a point 1 mile west
of US, Highway 101; southerly along
an imaginary line 1 mile west of and
paralleling US, Highway 101 to its
intersection with Southern Pacific Co.
right of way at Arastradero Road; south-
easterly along the Southern Pacific Co.
right of way to Pollard Road, Including
industries served by the Soutkern Pacific
Co, spur line extending approximately 2
miles southwest from Simla to Perma-
nente; easterly along Pollard Road to
West Parr Avenue; easterly along West
Parr Avenue to Caprl Drive; southerly
along Capri Drive to East Parr Avenue;
easterly along East Parr Avenue to the
Southern Pacific Co. right of way: south-
erly along the Southem Pacific Co. right
of way to the Campbell-Los Gatos city
limits; easterly along said limits and the
prolongation thereof to the San Jose-Los
Gatos Road: northeasterly along San
Jose-Los Gatos Road to Foxworthy Ave-
nue; easterly along Foxworthy Avenue to
Almaden Road; southerly along Almaden
Road to Hillsdale Avenue; easterly along
Hillsdale Avenue to U.S. Highway 101;
northwesterly along U.S. Highway 101 to
Tully Road; northeasterly along Tully
Road to White Road; northwesterly
along White Road to McKee Road;
southwesterly along MocKee Road to
Capitol Avenue; northwesterly along
Capitol Avenue to State Highway 17
(Oakland Road): northerly along State
Highway 17 to Warm Springs; northerly
along the unnumbered highway via Mis-
sion San Jose and Niles to Hayward;
northerly along Foothill Boulevard to
Seminary Avenue; easterly along Semi-
nary Avenue to Mountain Boulevard;
northerly along Mountain Boulevard and
Moraga Avenue to Estates Drive; west-
erly along Estates Drive, Harbord Drive
and Broadway Terrace to College Ave-
nue, northerly along College Avenue Lo
Dwight Way; easterly along Dwight Way
to Berkeley-Oakland boundary line;
northerly along sald boundary Iine to the
campus boundary of the University of
California; northerly and westerly along
the campus boundary of the University
of California to Buclid Avenue; northerly
along Euclid Avenue to Marin Avenue;
westerly along Marin Avenue to Arling-
ton Avenue; northerly along Arlington
Avenue to U.S. Highway 40 (San Pablo
Avenue) ; northerly along US. Highway
40 to and including the city of Rich-
mond: southwesterly along the highway
extending from the city of Richmond to
Point Richmond; southerly along an
imaginary line from Point Richmond to
the San Francisco waterfront at the foot
of Market Street; westerly along said
waterfront and shoreline to the Pacific
Ocean; southerly along the shoreline of
the Pacific Ocean to point of beginning.

Except that applicant shall not trans-
port any shipments of: (1). Used house-
hold goods and personal effects not
packed in accordance with the crated
property requirements set forth in para-
graph (d) of item No. 10-C of minimum
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rate tariff No. 4-A. (2). Automobiles,
trucks, and buses, viz: new and used,
finished or unfinished passeénger auto-
mobiles (including jeeps), ambulances,
hearses and taxis; freight automoblles,
automobiles chassis, trucks, truck chassis,
truck trailers, trucks and traflers com-
bined, buses and bus chassis. (3). Live-
stock, viz: bucks, bulls, calves, cattle,
cows, dairy cattle, ewes, goats, hogs,
horses, kids, Iambs, oxen, pigs, sheep,
sheep camp outfits, sows, steers, stags, or
swine. (4). Liquids, compressed gases,
commodities in semiplastic form and
commodities In suspension in liquids in
bulk, in tank trucks, tank trailers, tank
semitrailers, or a combination of such
highway vehicles, (5). Commodities when
transported in bulk in dump trucks or
in hopper-type trucks, (). Commodities
when transported in motor vehicles
equipped for mechanieal mixing in tran-
git. (7). Cement, (8). Logs. (9), Com-
modities of unusual or extraordinary
value. (10), Fresh fruits and vegetables.
Both intrastate and interstate authority
sought. Heanmve: Date, time, and place
not shown. Requests for procedural in-
formation should be addressed to the
Californin Public Utilities Commission,
State Building, Civic Center, 4565 Golden
Gate Avenue, San Franclsco, CA 94102,
and should not be directed to the Inter-
state Commerce Commission,

Alaska Docket No. 72-290-M¥F/0, filed
October 10, 1972. Applicant: TRYGVE
M. OLSEN AND JOHN & ETHEL
ADCOX, a Partnership doing business as
ILIAMNA BARGE AND TRUCKING
CO., Niamna, Alaska £9808. Applicant’s
representative; Theecdore R. Dunn, 429
D Street, Anchorage, AK 99501. Certifi-
cate of public convenience and necessity
sought to operate a powered barge sery-
fce as follows: Transportation of freight
between THamna and Naknek, Alaska. Tn
addition the powered barge would be
used to make deliveries of freight around
the perimeter of Lake Iliamna, The
trucking operation would supplement
this by permitting freight one off loaded
from the barges to be dellvered to its
final location destination. In addition the
community of Nondalton, Alaska, would
be served from Tliamna by truck as it is
inaccessible by barge. Both intrastate
and interstate authority sought. Heag-
ing: Date, time, and place unknown. Re-
quests for procedural information in-
cluding the time for filing protests
concerning this application should be
addressed to the Alaska Transportation
Commission, State of Alaska, Depart-
ment of Commerce, 750 Mackay Build-
ing, 338 Denali Street, Anchorage, AK
96501, and should not be directed to the
Interstate Commerce Commission,

By the Commission.

[sEAL] Rosert L, OsSwALD,
Secretary.
[PR Doc.73-520 Filed 1-9-73;8:45 am|

NOTICES

[ Notice 178]

MOTOR CARRIER TEMPORARY
AUTHORITY APPLICATIONS

: JaNUArY 4, 1973.

The following are notices of filing of
applications*® for temporary authority
under section 210afa) of the Interstate
Commerce Act provided for under the
new rules of Ex Parte No. MC-67 (49
CFR Part 1131), published in the FepEran
RecisTeR, issue of Aprll 27, 1965, effective
July 1, 1985. These rules provide that
protests to the granting of an applica-
tion must be flled with the field official
named in the FeperaL Recister publi-
cation, within 15 calendar days after the
date of notice of the filing of the appli-
cation is published in the Feperal REGIS-
TER. One copy of such protests must be
served on the applicant, or its author-
ized representative, if any, and the pro-
tests must certify that such service has
been made. The protests must be spe-
cific as to the service which such pro-
testant can and will offer, and must con-
sist of a signed original and six (6) coples,

A copy of the application is on file,
and can be examined at the Office of the
Secretary, Interstate Commerce Com-
mission, Washington, D.C., and also in
field office to which protests are to be
transmitted.

Moror CARRIERS OF PROPERTY

No. MC 56640 (Sub-No. 28 TA), filed
December 21, 1972, Applicant: DELTA
LINES, INC., Mail: Post Office Box 2081,
96204, 8201 Edgewater Drive, Oakland,
CA 94621. Applicant’s representative:
Marshall G, Berol, 100 Bush Street, San
Francisco, CA 94104. Authority sought
to operate as & commaon carrier, by motor
vehicle, over regular routes, transport-
ing: General Commoditics except those
of unusual value, household goods as de-
fined by the Commission, and commodi-
ties in bulk, and commodities requiring
special equipment, between Colton, Calif,,
and Calexico, Calif,, serving all inter-
mediate points; from Colton via Inter-
state Highway 10 to junction California
Highway 111 (near Indio) thence via
California Highway 111 to Calexico and
return over the same route; between
Riverside and Beaumont, Calif,, serving
all intermediate points; from Riverside
over Californin Highway 60 to Beaumont
and return over the same route; between
junction California Highway 111 and
Interstate Highway 10 (near White-
water) and junction Interstate Highway
10 and California Highway 111 (near
Indio), serving all intermediate points;
from junction California Highway 111
and Interstate Highway 10 via California
Highway 111 to junction California

tExcept a8 otherwise speclfically noted,
each applicant states that there will be no
significant effect on the quality of the human
environment resulting from approval of its
application.

Highway 111 and Interstate Highway 10
and return over the same route; between
junction California Highway 111 and
California Highway 86 (near Coachelin)
to junction California Highway 111 and
California Highway 86 (near Calexico),
serving all intermediate points; from
junction California Highway 111 and
California Highway 86 via California
Highway 86 to junction California High-
way 111 and California Highway 86 and
return over the same route; between
junction California Highway 62 and
Interstate Highway 10 and Twentynine
Palms, Calif., serving all intermediate
points and the off-route point of the
Marine Corps Training Center near
Twentynine Palms; from junction Cali-
fornia Highway 62 and Interstate High-
way 10 via California Highway 62 to
Twentynine Palms, and return over the
same route; between San Diego and
Winterhaven, Calif., serving all inter-
mediate points; from San Diego via
Interstate Highway 8 (also U.S. High-
way 80) to Winterhaven, and return over
the same route; between San Diego,
Calif., and junction Interstate Highway
8 and California Highway 94 near Live
Oak Springs, Calif., serving all inter-
mediate points; from San Diego vis Cali-
fornia Highway 94 to junction California
Highway 94 and Interstate Highway 8,
and return over the same route; betwesn
junction unnumbered road and Inter-
state Highway 8 west of Live Oak
Springs, Calif., and junction unnumbered
road and Interstate Highway 8, serving
all Intermediate points; from junction
unnumbered road and Interstate High-
way 10 via unnumbered road through
Live ©Oak Springs, Bouleyard and
Jacumba to junction unnumbered road
and Interstate Highway 8, and return
over the same route; between junction
Interstate Highway 8 and California
Highway 98 (near Ocotillo) and junction
Interstate Highway 8 and California
Highway 98 via California Highway 08
to junction Interstate Highway 8 and
California Highway 98 (near Gordon’s
Wells), serving all intermediate points:
from junction Interstate Highway 8 and
California Highway 98 via California
Highway 98 to junction Interstate High-
way 8 and California Highway 98, and
return over the same route; between
Calipatria, Calif., and junction California
Highway 115 and California Highway 98,
serving all intermediate points; from
Calipatria via California Highway 115 to
junction California Highway 115 and
California Highway 98, and return over
the same route; for 180 days. Norm:
Applicant states 1t does intend to tack
with its own authority in MC 56640 and
subs, and interline with other carriers
at any common service point. Supported
by: There are approximately 105 state-
ments of support attached to the appli-
cation, which may be examined here at
the Interstate Commerce Commission in
Washington, D.C., or copies thereof which
may be examined at the fleld office named
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below. Send protests to: A. J. Rodriguez,
District Supervisor, Bureau of Opera-
tions, Interstate Commerce Commission,
450 Golden Gate Avenue, Box 30004,
San Francisco, CA 94102,

No. MC 92168 (Sub-No. 2 TA), filed
December 11, 1972, Applicant:
BEATRICE M. RICHARDS, (HARRY F.
RICHARDS, EXECUTOR), doing busi-
ness as THEATRICAL FILM SERVICE,
61 Greenfield Street, Lawrence, MA
01843. Applicant’s representative: Mary
E. Kelley, 11 Riverside Avenue, Medford,
MA 02155, Authority sought to operate as
a common carrier, by motor vehicle, over
irregular routes, rting: Motion
picture film and theaire supplies, from
Boston, Mass., to Salem and Plaistown,
N.H,, and return from Salem and Plais-
town, N.H., to Boston, Mass., for 180 days,
Supporting shippers: Riverview
Theatres, Inc., 901 River Street, Haver-
hill, MA 01830; Cinema Four Corp,, 1130
North Main Street, Brockton, MA 02401.
Send protests to: Max Gorenstein, Inter-
state Commerce Commission, Bureau of
Operations, 2211B-J.F.K. Federal Build-
ing, Government Center, Boston, Mass,
02203.

No. MC 94201 (Sub-No. 110 TA), filed
December 11, 1972, Applicant: BOWMAN
TRANSPORTATION, INC. Post Office
Box 17744, 1500 Cedar Grove Road, At-
lanta, GA 30316. Applicant’s representa~-
tive: E. A, Wickman (Same address as
above) . Authority sought to operate as a
common carrier, by motor vehicle, over
regular routes, transporting: Copper,
brass, or bronze tube, rod, fittings, cast~
ings and related products, and by-
products, from the plantsite, warehouse,
and storage facilities of Federal Pacific
Electric Co. located at or near Fulton,
Miss., to points in Alabama, Georgia,
Florida, South Carolina, North Carolina,
Tennessee, Indiana, Massachusetts,
Rhode Island, points in New York, New
Jersey, and Connecticut within a 35-mile
radius of Columbus Circle, N.Y., points In
Ohio on, west, and north of a line be-
ginning at a point on the Ohio-Pennsyl-
vania State line near Sharon, Pa., and
extending along U.S. Highway 62 to Co-
Jumbus, Ohio, thence along US, High-
way 23 to Circleville, Ohlo, and thence
along U.S. Highway 22 to Cincinnati,
Ohio, points in Illinols on and bounded by
a line beginning at the Illinois-Indiana
State line and extending along U.S. High-
way 36 to Springfield, Ill,, thence along
Illinols Highway 29 to Peoria, Iil., thence
along Illinois Highway 116 to Metamora,
IlL, thence along Illinois Highway 89 to
junction U.S. Highway 34, thence along
U.S. Highway 34 to Chicago, Ill., thence
along Lake Michigan to the Illinols-Indi-
ana State line to point of beginning; be-
tween New York, N.Y. and Hartford,
Conn,, serving all intermediate points,
and off-route points of Watertown,
Litchfield, Torrington, Winsted,
Wethersfield, Manchester, Newington,
Guilford, Clinton, Westbrook, Groton,
Deep River, New London, and Norwich,
Conn.,, points in Fairfield County, Conn,,
points in Hudson, Bergen, Passaic, and
Union Counties, N.J., points in Virginia,
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Maryland, and Philadelphia, Pa,, and its
commercial zone, for 180 days. Support-
ing shipper: Mueller Brass Co., Division
of UV Industries, Highway No. 25, Ful-
ton, Miss. Send protests to: William L.
Scroggs, District Supervisor, Bureau of
Operations, Interstate Commerce Com-
mission, Room 309, 1252 West Peachtree
Street NW., Atlanta, GA 30309.

No. MC 102401 (Sub-No. 16 TA), filed
December 19, 1972, Applicant: TAYLOR
HEAVY HAULING, INC,, 20601 West Ire~
land Road, Post Office Box 2657 (Station
A) 46612, South Bend, IN 46614. Appli-
cant’s representative: Walter F. Jones,
Jr., 601 Chamber of Commerce Building,
Indianapolis, Ind. 46204. Authority
sought to operate as a common carrier,
by motor vehicle, over irregular routes,
transporting: Prestressed concrete forms
and materials and supplies for the erec-
tion of such concrete forms when trans-
ported in the same vehicle with such con-
crete forms, from the plantsite of Hass
Concrete Products Co,, at or near South
Bend, Ind., to points in the lower penin-
sula of Michigan except points in Ber-
rien, Cass, Saint Joseph, Van Buren, Al-
legan, and Barry Counties, Mich., for 180
days. Supporting shipper: Hass Concrete
Products Co., 24423 Liberty Highway,
South Bend, Ind, 46614, Send protests to:
District Supervisor J. H. Gray, Bureau of
Operations, Interstate Commerce Com-
mission, 345 West Wayne Street, Room
204, Fort Wayne, IN 46802,

No. MC 107460 (Sub-No. 40 TA), filed
December 21, 1972, Applicant: WILLIAM
Z./GETZ, INC., 3055 Yellow Goose Road,
Lancaster, PA 17601, Applicant's repre-
sentative: Donald D. Shipley (same ad-
dress as above). Authority sought to op-*
erate as a contract carrier, by motor ve-
hicle, over irregular routes, transporting:
(1) Aluminum doors and windows, glazed
and unglazed, and aluminum extrusions,
from the plantsite of Capitol Products
Corp. located at or near Kentland, Ind.,
to the plantsites of National Homes Corp.
located at Horseheads, N.Y., Terryville,
Conn., Collinsville, Va., and the plantsite
of Knox Homes located at Thomson, Ga.;
(2) aluminum scrap, from the plantsite
of Capitol Products Corp., located at on
near Kentland, Ind,, to the plantsite of
Bay Billets Corp. located at Sandusky,
Ohlo; and (3) billets, from the plantsite
of Bay Billlets Corp. located at or near
Kentland, Ind., for 180 days. Supporting
shipper: Capitol Products Corp., Kent-
land, Ind. 47951, Send protests to: Robert
W. Ritenour, District Supervisor, Bureau
of Operations, Interstate Commerce
Commission, 508 Federal Building, Post
Office Box 869, Harrisburg, PA 17108,

No. MC 117565 (Sub-No. 74 TA), filed
December 20, 1972, Applicant: MOTOR
SERVICE COMPANY, INC., Post Office
Box 448, Route 3, Coshocton, OH 43612,
Applicant’s representative: John R. Haf-
ner (same address as above). Authority
sought to operate as a common carrier,
by motor vehicle, over irregular routes,
transporting: (1) Iron and steel shot;
(2) abrasive and abrasive products; and
(3) cleaning machines, and replacement
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parts thereof, from the plantsite and
warehouse facilities of Alloy Metal
Abrasives, Division of Ervin Industries,
Inc., at or near Adrian, Mich., to points
in the United States, excluding points in
Ohilo, Indiana, and the commercial zone
of Chicago, I, for 180 days. Supporting
shipper: Alloy Metal Abrasives, Division
of Ervin Industries, Inc., 121 South Divi-
sion Street, Ann Arbor, MI 48103. Send
protests to; Frank L. Calvary, District
Supervisor, Bureau of Operations, Inter-
state Commerce Commission, 265 Fed-
eral Building and U.S. Courthouse, 85
Marconi Boulevard, Columbus, OH 43215.

No. MC 128124 (Sub-No. 20 TA), filed
December 20, 1972, Applicant: ROCKO
TRANSPORTATION, INC., Post Office
Box 608, San Marcos, CA 92069. Appli-
cant's representative: Ernest D, Salm,
8179 Havasu Circle, Buens Park, CA
90621. Authority sought to operate as &
contract carrier, by motor vehicle, over
{rregular routes, transporting: Rock, in
bulk, from Gardner Ridge Quarry near
Brookings, Oreg., to Crescent City Har-
bor, Crescent City, Oreg., for 180 days.
Supporting shipper: Silberberger Con~-
structors, Inc,, Palomar Airport Road,
Post Office Box 845, Carlshad, CA 92008,
Send protests to: John E. Nance, Officer-
in-Charge, Interstate Commerce Com-
mission, Bureau of Operations, Room
7708, Federal Building, 300 North Los
Angeles Street, Los Angeles, CA 90012,

No. MC 128273 TA, filed December 20,
1972. Applicant: REPUBLIC VAN &
STORAGE OF ORANGE COUNTY, INC,,
17821 Gillette Avenue, Irvine, CA 92705.
Applicant’s representative: Emest D.
Salm, 8179 Havasu Circle, Buena Park,
CA 90621. Authority sought to operate as
a common carrier, by motor vehicle, over
irregular routes, transporting: Used
household goods, subject to the “King-
pak” restrictions between points located
in, and within 30 miles of Orange County,
Calif., for 180 days. Supporting shipper:
Purchasing and Contracting Office, U.S.
Marine Corps., Post Office Box 1809,
Oceanside, CA 92054. Send protests to:
John E. Nance, Officer-in-Charge, Inter-
state Commerce Commission, Bureau of
Operations, Room 7708, Federal Build-
ing, 300 North Los Angeles Street, Los
Angeles, CA 90012,

No. MC 128305 (Sub-No, 1 TA), filed
December 22, 1972. Applicant: DELBERT
E. ROBINSON, 337 East Center Street,
Post Office Box 155, Fairview, UT 84629,
Applicant’s representative: Harry D.
Pugsley, 315 East Second South, Salt
Lake City, UT 84111. Authority sought to
operate as a contract carrier, by motor
vehicle, over regular routes, transporting:
Ground paper insulation, from Midvale,
Utah, to Boise, Idaho, via U.S, Highway
I-15 from Midvale, Utah, to junction of
I-80N (30S) north of Tremonton, and
thence to Boise, Idaho via I-80N (308),
for 180 days. Supporting shipper: Westby
Manufacturing Co., 9440 Franklin Road,
Boise, ID 83704 (Don Allumbaugh,
owner) . Send protests to: District Super-
visor Lyle D. Helfer, Interstate Commerce
Commission, Bureau of Operations, 5239
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Federal Building, 125 South State Street,
Salt Lake City, UT 84111.

No. MC 129600 (Sub-No. 11 TA), filed
December 20, 1972, Applicant: POLAR
TRANSPORT, INC. 27 York Avenue,
Randolph, MA 02368; Office; 11 Holly
Street, Hingham, MA 02043. Applicant'’s
reprersentative: Frank J. Weiner, 15
Court Square, Boston, MA 02108. Author-
ity sought to operate as a contract car-
rier, by motor vehicle, over irregular
routes, transporting: Ice ecream, ice
cream confections, ice confections, ice
weater confections and sherdet, from Suf-
fleld, Conn., to Worcester, Chicopee,
Brockton, Lowell, and Boston, Mass.;
Farmingdale, Lynbrook, Mount Vernon,
Holtsville, West Nyack, Corona, Syracuse,
and Schenectady, N.Y.; East Paterson,
Middlesex, Mt. Holly, Eatontown, and
Lodi, N.J.; Gaithersberg and Baltimore,
Md.; Pittsburgh and Turtle Creek, Pa.;
Toledo and Cleveland, Ohio, and Tampa,
Orlando, and North Miami, Fla. Restric-
tion; Restricted to a transportation serv-
ice to be performed under a contract or
contracts with H. P, Hood, Inc., and its
wholly owned subsidiary, American
Mobliles Corp. for 180 days. Supporting
shipper: American Mobiles Corp., 492
Rutherford Avenue (Rear) Charlestown,
(Boston), Mass, 02129, Send protests to:

District Supervisor John B. Thomas,.

Interstate Commerce
Bureau of Operations,
Street, Boston, MA 02114,

No. MC 135201 (Sub<No. 6 TA), filed
December 19, 1972. Applicant: B & F
TURGEON, INC. 15 North Edgelawn,
Aurora, IL 60506. Applicant's represen-
tative: E. J. Lease (same address as ap-
plicant) . Authority sought to operate as
& contract carrier, by motor vehicle, over
irregular routes, transporting: (1) Parts,
accessories and merchandise normally
distributed by retall and wholesale auto-
motive outlets from Chicago, 111, to East
Gary, Hebron, and Valparalso, Ind., and
(2) damaged, defective and returned
shipments and parts, accessories and
merchandise normally distributed by re-
tail and wholesale outlets from East
Gary, Hebron, and Valparalso, Ind., to
Chicago, I, for 180 days. Supporting
shipper: Standard Unit Parts Corp., 505
West 35th Street, Chicago, 1L 60618. Send
protests to: Willlam J. Gary, Jr., Dis-
trict Supervisor, Interstate Commerce
Commission, Bureau of Operations, 219
South Dearborn Street, Room 1086,
Chicago, IL 60604.

No. MC 135234 (Sub-No. 12 TA), flled
December 20, 1972, Applicant: COM-
MERCIAL CARTAGE, INC,, 101 Hudson
Street, 8t. Albans, WV 25177, Applicant's
representative: Marvin L. Meadows
(same address as above). Authority
sought to operate as a contract carrier,
by motor vehicle, over irregular routes,
transporting: Electric wire and cable on
reels and empty reels and materiqls used
in the manufacture of wire and cable,
between plantsites and warehouses of

Commission,
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the Okonite Corp., at Richmond, Ky.,
Paterson, N.J,, and Phillipsdale, RI., to
points in the United States on and east
of US, Interstate 25, for 180 days. Sup-
porting shipper: The Okonite Co., Ram-
sey, NJ, Altention: J. W. Roderick,
manager-traffic. Send protests to: H. R.
White, District Supervisor, Bureau of
Operations, Interstate Commerce Com-
mission, 3108 Federal Office Building,
500 Quarrier Street, Charleston, WV
25301.

No. MC 136408 (Sub-No. 6 TA), filed
December 19, 1972, Applicant: CARGO
CONTRACT CARRIER CORP. Post
Office Box 206, U.S. Highway 20, Sioux
City, IA 51102, Applicant’s representa-
tive: Charles G. Peterson (same address
#s applicant). Authority sought to op-
erate as a contract carrier, by motor
vehicle, over irregular routes, transport-
Ing: Cleaning, washing and polishing
soaps and compounds, paints, varnishes
and rust preventatives, oils and greases,
except in bulk, in tank vehicles, between
Avenel, NJ.; Cleveland and Cincinnati,
Ohio; Summit, Ill.; Detroit, Mich.; Des
Moines, Towa; Kansas City, Mo.; Omaha,
Nebr.; Sloux Falls, 8, Dak., and Rose-
ville, Minn, Restriction: The operations
authorized are limited to a transporta-
tion service to be performed under a
continuing contract with Economics
Laboratory, Inc., and further limited to
service between the plant and ware-
houses of Economic Laboratory, for 180
days. Supporting shipper: Economics
Laboratory, Inc., Avenel Plant, 255 Blair
Road, Avenel, NJ 07001. Send protests
to: Carroll Russell, District Supervisor,
Bureau of Operations, Interstate Com-
merce Commission, 106 South 15th
Street, 711 Federal Office Bullding,
Omaha, NE 68102.

No. MC 138119 (Sub-No. 1 TA), filed
December 20, 1972. Applicant: RAY-
MOND HARRISON, doing business as
ASSOCIATED CASKET COMPANY,
7444 Washington Street, Pittsburgh, PA
15218. Applicant’s representative: Louis
Kwall, 2018 Monongahela Avenue, Pitts-
burgh, PA. Authority sought to operate
as a contract carrier, by motor vehicle,
over brregular routes, transporting: Bur-
fal caskeis, from Pittsburgh, Pa., to
Morgantown and Wheeling, W. Va.:
Cambridge, Ohio; Cumberland, Md., and
other points In western Pennsylvania,
west of US. Highway 15, for 180 days.
Supporting shippers: Aurora Casket Co.,
Inc., Aurora, Ind. 47001, and Batesville
Casket Co,, Batesville, Ind. 47006. Send
protests to: John J. England, District
Supervisor, Bureau of Operations, In-
terstate Commerce Commission, 2111
Federal Building, 1000 Liberty Avenue,
Pittsburgh, PA 15222,

No. MC 138243 (Sub-No. 1 TA), filed
December 19, 1972, Applicant: RANDALL
R. PATTERSON, doing business as
COMPLETE AIR FREIGHT, 243 Rod-
rigues Avenue, Milpitas, CA 95035. Appli-
cant’s representative: Michael J, Stecher,

140 Montgomery Street, San Francisco,
CA 94104, Authority sought to operate
as a common carrier, by motor vehicle,
over irregular routes, transporting: Gen-
eral commodities, except household
goods, commodities in bulk, and com-
modities requiring speclal equipment,
between the San Francisco International
Airport, Calif., on the one hand, and
points in the countles of Sacramento,
Yolo, Solano, and Placer, Calif., on the
other, the above restricted to the trans-
portation of trafllc having immediate
prior or immediate subsequent move-
ment by air, for 180 days. Supporting
shipper: Computer Hardware Inc., 2550
Fair Oaks Boulevard, Sacramento, CA
§5825; Basic Vegetable Products, Inc.,
Box 599, Vacaville, Calif. 95688; Formica
Corp., Formica Bullding, 120 East Fourth
Street, Cincinnatli, OH 45202; Wemco,
721 North B Street, Sacramento, CA.
Mailing address: Post Office Box 15619,
Sacramento, CA 95813; Shulman Air
Freight Internat., 342 Allerton Avenue,
Internation Alrport Branch, San Fran-
cisco, CA 94080; Aero Speeial Air Freight,
Inc, 1216 Rollins Road, Burlingame,
CA 94010; Jet Alr Preight, 380 Aller-
ton Road, South San Francisco, CA
94080; Transcon Airfreight, 342 Allerton
Avenue, South San Francisco, CA 94080;
Wits Alr Cargo, 216 Harris Court, South
San Francisco, CA. Send protests to:
Claud W. Reeves, District Supervisor,
Bureau of Operations, 450 Golden Gate
Avle;xzue. Box 36004, San Francisco, CA
94102.

No. MC 138274 TA, filed December 20,
1972, Applicant: SHIPPERS BEST EX-
PRESS, INC., 1656 West 14600 South,
Riyverton, UT 84065. Applicant's repre-
sentative: Jerald Payne (same address as
applicant) . Authority sought to operate
as & common carrier, by motor vehicle.
over frregular routes, transporting:
Items dealt in and distributed by whole-
sale and retail grocers (1) from points
in Illincis, Minnesota, Jows, South
Dakota, Nebraska, and Texas to points
Utah and Wyoming; (2) between points
in Colorado, Utah, and Wyoming; (3)
between points in California, Utah.
Idaho, and Wyoming; (4) between points
in Oregon, Utah, and Wyoming and (5)
between points in Washington, Utah,
and Wyoming, for 180 days. Nors: Ap-
plicant intends to tack its requested au-
thority with its existing suthority at
Salt Lake City, Utah. Supporting ship-
per: Dean and Co., 1500 South Redwoed
Road, Salt Lake City, UT 84104 (Mr.
E. D, Shelledy—president). Send pro-
tests to: District Supervisor Lyle D,
Helfer, Interstate Commerce Commis-
sion, Bureau of Operations, 5239 Federal
Building, 125 South State Street, Salt
Lake City, UT 84111.

By the Commission,

{sEAL] RoBERT L. OSWALD,
Secretary.

[FR Doc.73-835 Piled 1-0-73.8:45 am]
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[Notlce 179]

MOTOR CARRIER TEMPORARY
AUTHORITY APPLICATIONS

Jaxvany 5, 1973.

The following are notices of filing of
applications* for temporary authority
under section 210a(a) of the Interstate
Commerce Act provided for under the
new rules of Ex Parte No. MC-67 (49
CFR Part 1131), published in the FEDERAL
REGISTER, issue of April 27, 1965, effective
July 1, 1965. These rules provide that
protests to the granting of an application
must be filed with the field official named
in the Fgormar RecistEr publication,
within 15 calendar days after the date of
notice of the filing of the application is
published in the FEperal RECISTER, One
copy of such protests must be served on
the applicant, or its authorized repre-
sentative, if any, and the protests must
certify that such service has been made.
The protests must be specific as to the
service which such protestant can and
will offer, and must consist of a signed
original and six copies.

A copy of the application is on file,
and can be examined at the Office of the
Secretary, Interstate Commerce Com-
mission, Washington, D.C., and also in
field office to which protests are to be
transmitted.

MOTOR CARRIERS OF PROPERTY

No. MC 53321 (Sub-No. 9 TA), filed
December 21, 1972. Applicant: RAU
CARTAGE, INC., 1107 East Noble Ave-
nue, Monroe, MI 48161, Applicant’s rep~
resentative: William B. Elmer, 21635
East Nine Mile Road, St. Clair Shores,
MT 48080. Authority sought to operate as
a contract carrier, by motor vehicle, over
irregular routes, transporting: Paper-
board, from Monroe, Mich., to Celing,
Tenn,, for 180 days. Supporting shipper:
Time Container Corp., 1151 West Elm
Street, Monroe MI 48161. Send protests
to: District Supervisor Melvin F. Kirsch,
Bureau of Operations, Interstate Com-
merce Commission, 1110 Broderick
Tower, 10 Witherell, Detroit, Mich, 48226.

No. MC 115841 (Sub-No. 447 TA), filed
December 21, 1872. Applicant: COLO-
NIAL REFRIGERATED TRANSPOR-
TATION, INC,, Office: 1215 Bankhead
Highway West, Birmingham, AL 35204,
Post Office Box 168, Concord, TN 37720,
Applicant’s representative: Roger M.
Shaner (same address as above). Au-
thority sought to operate as a common
carrier, by motor vehicle, over irregular
routes, transporting: Meat, meat prod-
ucts, meat by-products and articles dis-
tributed by meat packinghouses, from
the plant and warehouse facilities of
Needham Packing Co,, Sioux City, Iowa,
and Omaha, Nebr., to points in Florida,
Georgia, North Carolina, South Carolina,
and Tennessee, for 180 days, Supporting

tExcopt s otherwise specifically noted,
each applicant states that there will be no
significant effect on the quality of the human
environment resulting from approval of its
application,
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shipper: Needham Packing Co., 220
Badgerow Building, Sioux City, Iowa
51101, Send protests to: Clifford W.
White, District Supervisor, Bureau of
Operations, Interstate Commerce Com-
mission, Room 814, 2121 Building, Bir-
mingham, Ala. 35208,

No. MC 128575 (Sub-No, 8 TA), filed
December 21, 1972, Applicant: GOLDEN
WEST TRUCK CO. 12780 Southwest
Prince Albert Street, Tigard, OR 97223.
Applicant’s representative: Willlam F,
Fox (same address as above). Authority
sought to operate as a contract carrier,
by motor vehicle, over irregular routes,
transporting: Laminated wooden beams,
trusses, arches, plywood, groundwood
sheets, lumber, timbers, fabricated or not
fabricated, and necessary connecting
hardware, from (1) points in Lane
County, Oreg., to points in Washington;
and (2) Snohomish, King, Pierce, Pa-
cific, Gray Harbor, Lewis, Cowlitz, Ska-
mania and Clark Counties, Wash., to
points in Oregon, for 180 days. Support-
fng shipper: Al Disdero Lumber Co.,
Post Office Box 42247, Portland, OR
07242. Send protests to: A. E. Odoms,
District Supervisor, Bureau of Opera-
tions, Interstate Commerce Commission,
450 Multnomah Bullding, 319 Southwest
Pine Street, Portland, OR 97204.

No. MC 138180 (Sub-No, 1 TA), filed
December 21, 1972. Applicant: FRED
O'BAKER AND FAY E. LEYDIG, doing
business as VALLEY TRUCKING COM-
PANY, Post Office Box 176, Corriganville,
MD 21524. Applicant’s representative:
D. L. Bennett, 129 Edgington Lane,
Wheeling, WV 26003. Authority sought
to operate as a contract carrier, by motor
vehicle, over irregular routes, transport-
ing: Bulk rock salt, from Corriganville,
Md,, to points in Mineral, Hampshire,
Hardy, and Morgan Counties, W, Va,, for
180 days. Supporting shipper: Morton
Salt Co., Main Street, Wadsworth, OH
44281. Send protests to: Joseph A. Nigge-
myer, District Supervisor, Bureau of
Operations, Interstate Commerce Com-
mission, 416 Old Post Office Building,
Wheeling, W. Va. 26003.

No. MC 138255 (Sub-No. 1 TA), filed
December 14, 1972. Applicant: HER-
SCHEL A. WIMMER AND CHARLES T.
HACKER, doing business as DAYTON
AIR FREIGHT, 9000 Peters Pike, Van~
dalia, OH 45377. Applicant’s representa-
tive: Herschel A, Wimmer (Same ad-
dress as above). Authority sought to
operate as a common carrier, by motor
vehicle, over irregular routes, transport-
ing: General commodities, except Classes
A and B explosives, household goods,
commodities in bulk and those requiring
special equipment, between Cox Munlci-
pal Airport at Vadalia, Ohio and Detroit
Metropolitan Airport at Romulus, Mich,,
restricted to the transportation of ship-
ments having an immediately prior or
subsequent movement by air, for 180
days. Supporting shipper: United Air
Lines, Dayton Minicipal Airport, Van-
dalia, Ohlo 54377. Send protests to: Paul

J. Lowry, District Supervisor, Bureau of
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Operations, Interstate Commerce Com-
mission, 5514-B Federal Bullding, 550
Main Street, Cincinnati, OH 45202.

No. MC 138255 (Sub-No. 2 TA), filed
1972. Applicant: HER-
SCHEL A. WIMMER AND CHARLES T.
HACKER, doing business as DAYTON
AIR FREIGHT, 9000 Peters Pike, Van-
dalia, OH 45377. Applicant’s representa-
tive: Herschel A, Wimmer (Same ad-
dress as above). Authority sought to
operate as a common carrier, by motor
vehicle, over irregular routes, transport-
ing: General commodities, except Classes
A and B explosives, household goods,
commodities in bulk and those requiring
special equipment, between Cox Munici-
pal Afrport at Vandalia, Ohio, on the one
hand, and, on the other, John F. Ken-
nedy Alrport and LaGuardia Airport,
Jamaica, N.Y., and O'Hara Alrport, Chi-
cago, 111, restricted to the transportation
of shipments having an immediately
prior or subsequent movement by air, for
180 days. Supporting shipper: Trans
World Airlines, Inc,, James M. Cox Mu-
nicipal Airport, Vandalia, Ohio 45377,
Send protests to: Paul J. Lowry, District
Supervisor, Bureau of Operations, Inter-
state Commerce Commission, 5514-B
Federal Building, 550 Main Street; Cin-
cinnati, OH 45202.

No. MC 138229 (Sub-No. 1 TA), filed
December 21, 1972. Applicant: P & M
TRANSPORT, INC., Box 518, Morrisville,
VT 05661, Applicant's representative:
John P. Monte, 61 Summer Street, Barre,
VT 05641. Authority sought to operate
as & contract carrier, by motor vehicle,
over irregular routes, transporting: Talc,
tale tailings and asphalt filler, in bags
and in bulk, from Johnson, Vt., to Bur-
lington, and St. Johnsbury, Vt., for 90
days. Supporting shipper: Eastern Mag-
nesia Tale Co., Subsidiary of : Engelhard
Minerals & Chemical Corp., Menlo Park,
N.J. 088117. Send protests to: District Su-
pervisor Martin P, Monaghan, Jr., Bu-
reau of Operations, Interstate Commerce
Commission, 52 State Street, Room 5,
Montpelier, VT 05602,

No. MC 138282 TA, filed December 22,
1972. Applicant: HENRY D. MAAS, Box
264, Arlee, MT 59821. Applicant’s repre-
sentative: Cralg S. Sternberg, fourth
Floor Hoge Bullding Seattle, Wash. 98104.
Authority sought to operate a contract
carrier, by motor vehicle, over frregular
routes, transporting: Junk automotive
and farm machinery bodies and parts
and scrap iron, from points in Montana
and Idaho to Spokane, Wash, for 180
days. Supporting shipper: American Re-
cycling Corp., P.O. Box 337, Parkwater
Station, Spokane, WA 09211, Send pro-
tests to: Paul J. Labane, District Super-
visor, Bureau of Operations, Interstate
Commerce Commission, Room 251 US.
Post Office Building, Billings, Mont,
58101.

No. MC 138283 TA, filed December 22,
1972, Applicant: DANA CORPORATION,
Round Lake, Minn. 56167. Applicant's
representative: Earl H. Schdder, Jr.,
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P.O. Box 82028, Lincoln NE 88501, Au-
thority sought to operate as a contract
carrier, by motor vehicle, over irregular
routes, transporting: (1) Candy, con-
Jectionery products, nuts and cookies and
related advertising material, from the
facilities used by Sather Cookie Co. at
Round Lake, Minn., to points in the
United States (except Alaska and Ha-
wall); and (2) the commodities in (1)

NOTICES

above and materials and supplies used A. N. Spath, Interstate Commerce Com-
mission, Bureau of Operations, 448 Fed-

in the packaging, processing, storage and
distribution of the commodities enumer-
ated in (1) above from points in the
United States (except Alaska and Ha-
wail) to the facilities used by Sather
Cookle Co, at Round Lake, Minn., for
150 days. Supporting shipper: Sather
Cookie Co., Round Lake, Minn. 56167,

Send protests to: District Supervisor

eral Building, 110 South Fourth St
Minneapolis, MN 55401,

By the Commission.
[sear) Rosenr L. OswaLp,

reet,

Secretary.

[FR Doc.73-530 Filed 1-9-73;8:45 am
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Title 40—PROTECTION OF
ENVIRONMENT

Chapter |—Environmental Profection
Agency
SUBCHAPTER C—AIR PROGRAMS

PART 80—REGULATION OF FUELS
AND FUEL ADDITIVES

On February 23, 1872, a notice of pro-
posed rule making was published in the
FeoeraL Recister (37 FR 3882), setting
forth proposed regulations promulgat-
ing Federal standards for the use of lead
and phosphorus additives in gasoline,
Pursuant to the above notice, several
public hearings were held. In addition,
numerous written comments were re-
cefved during an extended public com-
ment period. After consideration of the
hearings' testimony and other comments,
and after further consideration of the
available information on health effects of
airborne lead and the adverse effect of
leaded gasoline on emission control de-
vices, the regulations have been divided
into two separate pieces of regulatory ac-
tion; proposed regulations based upon
the health effects of airborne lead, which
provide for the reduction of lead in all
grades of leaded gasoline, and final reg-
ulations, which provide for the general
avallabllity of lead-free gasoline. The
regulations on reduction of lead for
health reasons are being reproposed be-
cause the Agency's basis for the reduc-
tion has been substantially revised. The
proposed regulations are published in
this issue of the FepEraL REGISTER, ac-
companled by an explanation of the
basis for the reproposal. The regulations
providing for the avallability of lead-free
and phosphorus-free fuel, modified as
determined to be appropriate by the
Agency, are promulgated below. The
basis for this promulgation is explained
below. :

When the proposed regulations were
published, the Administrator had deter-
mined that emission products of lead
and phosphorus additives would impair
to a significant degree the performance
of emission control systems which in-
clude catalytic converters that motor
vehicle manufacturers are developing to
meet the 1975-76 motor vehicle emission
standards and that are likely to be in
general use if lead and phosphorus addi-
tives are controlled or prohibited for use
in certain motor vehicle gasolines. This
determination was based upon consid-
eration of the available scientific and
economic data including a cost-benefit
analysis comparing motor vehicle emis-
slon control devices or systems which
ure or will be In general use and require
control or prohibition of lead additives
in gasolines with emission control de-
vices or systems which are or will be
in general use and do not require such
control or prohibition of those addi-
tives. After identifying the emission con-
trol systems or devices under consider-
ation by automobile manufacturers for
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meeting the 1975-76 standards, the
Administrator determined that one sys-
tem, the catalytic converter, would be in
general use in the 1975 model year. Ac-
cordingly, a comparison of systems or
devices was not feasible. Since publica-
tion of the proposed rule making, addi-
tional information on this subject has
been submitted to the Agency during
public hearings on the suspension of
1975 model year light duty motor vehi-
cle emission standards, and the lead
regulations hearings and comment pe-
riod. This information provides further
support for the Administrator's deter-
mination.

Therefore, the proposed provision for
the general avallability by July 1, 1974,
of essentially lead-free and phosphorus-
free gasolines of an octane quality suit-
able for 1975 and subsequent model year
light duty vehicles is included in the final
regulations, Copies of the cost-benefit
analysis referred to above, entitled Aero-
space Report, PB-205-981, are available
for 8450 each from National Technical
Information Service, Department of
Commerce, 5285 Port Royal Road,
Springfield, VA 22151,

At the time of the proposed rule mak-
ing, the Administrator concluded that
the proposed control of the use of lead
additives and phosphorus-containing ad-
ditives in lead-free gasoline would not
cause the use of any other fuel or fuel
additive that will produce emissions
which will endanger the public health or
welfare to the same or greater degree,
Since that time, additional information
has been developed which further sup-
ports the Administrator's earlier conclu-
sion. This additional information and
the basis for the original finding are set
forth in a paper entitled “Effects of Re~
duced Use of Lead in Gasoline on Vehicle
Emissions and Photochemical Reactiv-
ity” (with addendum). Copies of this
paper are available from the Publica-
tions Section, Environmental Protection
Agency, 401 M Street SW., Room 238W,
Washington, DC 20460.

In the preamble to the proposed regu-
lations, the Administrator invited com-
ments concerning the effect of various
levels of sulfur concentrations in lead-
free and phosphorus-free gasoline on
catalytic emission control systems, the
impact of a sulfur limitation on the
petroleum industry, and the impact of
& sulfur limitation on motor vehicle per-
formance and the cost of gasoline to the
consumer. In light of these comments,
the Administrator has determined that
the currently avallable information is
not adequate to clearly determine the
impact of gasoline sulfur levels on emis-
sion control devices. Accordingly, addi-
tional information on both the effects
of sulfur on catalyst deterioration and
the impact of a sulfur regulation on the
oil industry Is required before regulatory
action can be proposed.

The regulations as proposed provided
that the Jead content of unleaded gaso-
line not exceed 0.05 gram of lead per
gallon. This maximum trace lead level is
based upon the determination that it

would provide adequate protection for
catalyst emission control devices and
that delivery of unleaded gasoline meet .
ing this specification is within the capa-
bility of the petroleum industry,

Most of the auto manufacturers ini-
tially asserted that the standard should
be set at a maximum of 0.03 gram per
gallon or less to prevent impalrment of
the effectiveness of the catalytic emis-
sion control devices. More recently, sev-
eral manufacturers have stated that the
proposed trace lead standard of 095
gram per gallon would be acceptable if
such a standard assured that the aver-
age lead content of unleaded gasoline
were 0.03 gram per gallon.

Spokesmen for the petroleum indus-
try urged that the trace lead standard
be set at 0.07 gram per gallon, the speci-
fication for unleaded gusoline estab-
lished by the American Soclety for Test-
ing and Materinls. This specification
was chosen on the basis of: (a) The
capacity of the distribution system to de-
liver gasoline with low trace lead levels
and (b) the reproducibility of the test
methods. The experience of the pe-
troleum industry as a whole in dellvery
of unleaded gasoline was conceded to be
limited. The one company with substan-
tial experience in the distribution of un-
leaded product is currently able to meet
a 0.05 standard most of the time.

The regulations provide for the gen-
eral avallability of a lead-free and phos-
phorus-free gasoline with specified trace
lead levels of 0.05 gram of lead per gal-
lon, It is the Administrator’s determina-
tion that without regulatory action re-
quiring retail outlets to market at least
one grade of such gasoline, availability
of that product to the general public in
all arens of the country would be uncer-
tain, and may not be sufficient to assure
the protection of catalytic control de-
viees. This regulation will determine the
range of trace lead in gasoline which will
be available to the consuming public for
use in motor vehicles with control de-
vices (e.g., from 0 gram lead to 0.05 gram
lead), Based on the available data on
marketing of unleaded gasolines, the
Agency projects that a 0.05 gram of lead
per gallon maximum will result in a 0.03
gram per gallon average lead content.
Since the Agency’s motor vehicle certifi-
cation regulations require that gasoline
generally available at retail outlets be
used in vehicle certification tests, 1975
model year vehicle certification testing
will be required to be conducted using
gasolines having a minimum lead con-
tent of 0.03 gram per gallon.

EPA has received numerous comments
from the automobile industry requesting
that the trace phosphorus level in the
lead-free and phosphorus-free gasoline
be lowered from the proposed level of
0.01 gram of phosphorus per gallon to
0.005 gram of phosphorus per gallon and
below. After evaluating the catalyst de-
terioration data submitted in support of
these requests, the Administrator has de-
termined that the trace phosphorus level
must be lowered to 0.005 gram of phos-
phorus per gallon in order to prevent
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catalyst deterioration which would pre-
clude compliance with the emission
standards for the useful life of 1975 and
later model year vehicles, Though some
members of the oll industry contend that
a lower phosphorus level would remove
some of the existing flexibility in the use
of phosphorus detergent additives, the
Agency has determined that the need for
any such flexibility is outweighed by the
need to prevent catalyst deterloration,
Moreover, nonphosphorus additives are
fast becoming the predominant deter-
gents In unleaded gasoline and are al-
ready in large scale use.

Representatives of the petroleum in-
dustry have sought clarification of the
term ‘“‘owner -or operator” of a retail
outlet used in paragraphs (¢), (d), and
(g) of §80.22 of the regulations as pro-
posed, These paragraphs have been mod-
ified to adopt the terms of the definition
of “owner or operator” contained in sec-
tion 111(a) (5) of title I of the Clean Air
Act which defines an “owner or opera-
tor” as any person who “owns, leases,
operates, controls, or supervizes” a regu-
Iated facility.

The final regulations do not include
the proposed prohibition of the dyeing
of unleaded gasolines or the proposed re-
quirement that leaded gasolines be con-
spicuously colored. Based on comments
received on the control of transport of
unleaded gasoline, the Agency has de-
termined that a color-coding system is
not necessary to the implementation of
this regulation,

The Agency agrees with comments re-
ceived that engine octane demand de-
creases with increase in altitude, and has
added to the requirement that retall out-
lets market unleaded gasoline of at least
91 octane a provision allowing reduction
in octane number in high altitude areas.

The proposed regulations set forth
labeling requirements for retall outlets
and motor vehicles and dimensions spec-
ifications for pump nozzles and automo-
bile fuel filler inlets to prevent accidental
use of leaded gasoline in vehicles
equipped with emission control devices
requiring the use of unleaded fuel. The
regulations include slight changes in the
required fuel filter inlet and pump
nozzle dimensions proposed, in accord-
ance with the recommendations of the
Society of Automotive Engineers,

The country's independent gasoline
marketers have expressed concern that
the major refiners, who currently pro-
vide their supply of leaded gasoline, will
not produce enough unleaded gasoline
during the transition period following
the regulation's effective date to supply
both the majors' branded outlets and the
Independent outlets, Based on the re-
sults of the Agency's evaluation of the
independent marketers' supply problems,
the Administrator has determined that
it would be premature to conclude that
gasoline refiners will be unable or un-
willing to provide adequate supplies of
unleaded gasoline to retail outlets re-
quired by these regulations to offer it.
If the shortage of unleaded gasoline
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feared by the independent marketers
materializes, this Agency will consider
whether additional measures are neces-
sary to assure the general availability
of unleaded gasoline.

Comments were received which ob-
jected to the imposition of Hability upon
major brand refiners for sales at their
retail outlets of unleaded gasoline con-
taining lead in violation of the standard.
The regulation retains this provision,
with slight wording changes, based upon
the Agency's determination that the con-
tamination of unleaded gasoline ns-
sociated with transportation of the prod-
uct can best be prevented by the major
refiners who have control or the ability
to control their distribution networks.
However, in order to clearly indicate that
there is a positive duty on the major
brand refiner to prevent any violation of
the unleaded gasoline standard at his
retall outlets, the Agency is proposing
‘n this issue of the Frprral REGISTER @
:(‘!egumuon specifically imposing this

uty,

The regulations promulgated below
shall be effective on February 9, 1973.

Dated: January 4, 1973.

Wituram D. RUCKELSHAUS,
Administrator,
Environmental Protection Agency.

A new Part 80 is ndded to Chapter I,
Title 40 of the Code of Federal Regula-
tions, as follows:

Subpart A—Goneral Provisions

Sec,

80.1 Scope.

802 Definitions,

803 Test methods.

B04 Right of entry: tests and inspections.

805 Penaltles,

Subpart B—Controls ond Prohibitions

80.20 |[Reserved|

8021 Controls applicable to gasoline
distributors, )

8022 Controls applicable to gasoline
retallers,

80,23 Liabliity for violations,

8024 Controls applicable to motor vehicle

manufacturers,

AurioniTy: Secs. 211 and 301(a) of the
Clean Alr Act, ag amended (42 U.S.C, 185671~
80).

Subpart A—General Provisions
§ 80.1 Scope.

This part prescribes regulations for the
control and/or prohibition of fuels and
additives for use in motor vehicles and
motor vehicle engines. These regulations
are based upon s determination by the
Administrator that the emission product
of a fuel or additive will impair to a sig-
nificant degree the performance of a
motor vehicle emission control device in
general use or which the Administrator
finds has been developed to a point where
in a reasonable time it would be in gen-
eral use were such regulations promul-
gated; and certain other findings speci-
fied by the Act.
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§ 80.2 Definitions.

As used in this part:

(a) “Act” means the Clean Air Act,
as amended (42 U.S.C. 1857 et seq.).

(b) “Administrator” means the Ad-
ministrator of the Environmental Pro-
tection Agency,

(¢) “Gasoline” means any fuel sold In
any State® for use in motor vehicles
and motor vehicle engines, and com-
monly or commercially known or sold as
gasoline.

(d) “Research octane number” means
o measurement of a gasoline's knock
characteristics which is determined by
American Society for Testing and Mate-
rials analytical method designated
D-2699. .

(e) *Lead additive" means any sub-
stance containing lead or lead com-
pounds.

(1) “Leaded gasoline” means gasoline
which is produced with the use of any
lead additive or which contains more
than 0.05 gram of lead per gallon or more
than 0.005 gram of phosphorus per
gallon.

(g) “Unleaded gasoline” means gasoline
containing not more than 0,06 gram of
lead per gallon and not more than 0.005
gram of phosphorus per gallon.

(h) “Refinery’” means a plant at which
gasoline is produced.

(1) “Refiner" means any person who
owns, leases, operates, controls, or super-
vises a refinery.

(1) “Retail outlet” means any estab-
lishment at which gasoline is sold or
offered for sale to the public.

(k) “Retailer” means any person who
owns, leases, operates, controls, or super-
vises a retall outlet.

() “Distributor” means any person
who transports or stores or, causes the
transportation or storage of gasoline at
any point between any gasoline refinery
and any retail outlet.

§ 80.3 Test methods.

The lead and phosphorus content of
gasoline shall be determined in accord-
ance with test methods to be prescribed
by the Administrator,

§ 80.4. Right of entry; tests and inspee-
lions.

The Administrator or his authorized
representative upon presentation of ap-
propriate credentials shall have a right
to enter upon or through any retafl out-
let or the premises or property of any
distributor and shall have the right to
make inspections, take samples, and con-
duct tests to determine compliance with
this part and the Act,

§ 80.5 Penaltics.

Any person who violates these regula-
tions shall forfeit and pay to the United
States a civil penalty of $10,000 for each
and every day of the continuance of

1State” means a State, the District of
Columbla, the Commonwealth of Puerto Rico,
the Virgin Islands, Guam, and American
Samoa,
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such violation, which shall acerue to the
United States and be recovered in a civil
suit in the name of the United States,
brought in the district where such per-
son has his principal office or any dis-
rict in which he does business. The Ad-
ministrator may, upon application by
the person against whom any such
penalty has been assessed, remit or miti-
gate any such forfeiture. The Adminis-
trator shall have authority to determine
the facts upon all such applications,

Subpart B—Controls and Prohibitions
§ 80.20 [Reserved]

£ 80.21 Controls applicable 10 gasolino
distributors,

After July 1, 1874, no distributor shall
sell to any distributor or retailer any gas-
oline which he represents Is unleaded
gasoline unless such gasoline does, in
fact, meet the defined requirements for
unleaded gasoline in § 80.2(g).

§80.22 Controls applicable to gasoline
retailers,

(a) After July 1, 1974, no retailer or
his employee or agent shall introduce,
or cause or allow the introduction of
leaded gasoline into any motor vehicle
which is labeled “unleaded gasoline
only,” or which is equipped with a gaso-
line tank filler inlet which is designed
for the introduction of unleaded

€.

(b) After July 1, 1974, every person
who owns, leases, operates, controls, or
supervises a retail outlet at which
200,000 or more gallons of gasoline was
sold during any calendar year beginning
with the year 1971 shall offer for sale
at least one grade of unleaded gasoline
of not less than 91 Research Octane
Number at such retail outlet: Provided,
Rowever, That the octane number of un-
leaded gasoline offered for sale in areas
where altitude is greater than 2,000 feet
may be reduced one (1) octane number
for each succeeding 1,000 feet but not
more than thrée (3) octane numbers in

¢) After July 1, 1974, every person
/f¥ho owns, leases, operates, controls, or
//supervises six or more retail outlets shall
offer for sale at least one grade of un-
leaded gasoline of not less than 91 Re-
search Octane Number at no fewer than
60 percent of such outlets; Provided,
however, That the octane number of un-
leaded gasoline offered for sale in arcas
where altitude is greater than 2,000 feet
may be reduced one (1) octane number
for each succeeding 1,000 feet but not
more than three (3) octane numbers in

(d) After July 1, 1974, every retailer

shall prominently and conspicupusly dis-

play in the Immediate area of each gaso-

line pump stand the following notice:

Federal law prohibits the Introduction of
any gasoline containing lead or phosphorus
into any motor vehicle labeled “UNLEADED
GASOLINE ONLY.”
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Such notice shall be no smaller than
36-point bold type and shall be located
50 as to be readily visible to the retailer’s
employees and customers.

(e) After July 1, 1974, every retailer
shall affix to each pump stand
a permanent legible iabel as follows:

(1) For gasoline pump stands con-
taining pumps for introduction of un-
leaded gasoline into motor vehicles, the
label shall state:

Unleaded gasoline.

(2) For gasoline pump stands contain-
ing pumps for introduction of leaded
gasoline into motor vehicles, the label
shall state:

Contains lead antiknock compounds,

Any label required under this paragraph
shall be located-so as to be readily visi-
ble to the retaller's employees and cus-
tomers.

() After July 1, 1974, every retailer
shall equip all gasoline pumps as follows:

(1) Each pump from which leaded
gasoline is sold shall be equipped with a
nozzle spout having a terminal end with
an outside diameter of not less than
0.930 inch (2.362 centimeters) .

(2) Each pump from which unieaded
gasoline is sold shall be equipped with
a nozzle spout which meets the following
specifications:

(1) The outside diameter of the ter-
minal end shall not be greater than 0.840
inch (2.134 centimeters):

(ii) The terminal end shall have a
straight section of at least 2.5 inches
(6.34 centimeters) in length;

tlil) The retaining spring shall ter-
minate 3.0 inches (7.6 centimeters) from
the terminsal end.

(g) If more than one grade of gasoline
is dispensed from a gasoline pump or
pump stand, the Administrator may
grant an exception to paragraph (e) or
(f) of this section where it has been
demonstrated to his satisfaction that an
alternate system of labeling or equipment
will comply with the objectives of para-
graph (e) or (f) of this section.

§ 80.23 Liability for violations,

Liability for violations of paragraph
(n) of §80.22 shall be determined as
follows:

(@) (1) Where the corporate, trade, or
brand name of a gasoline refiner or any
of its marketing subsidiaries appears on
the pump stand or is displayed at the
retall outlet from which the gasoline was
sold, the retailer and such gasoline re-
finer shall be deemed in viclation. The
refiner shall be deemed in violation frre-
spective or whether any refiner, distribu-
tor, or retailer, or the employee or agent
of any refiner, distributor, or retailer
ax:y have caused or permitted the viola-

n.

(2) Where the corporate, trade, or
brand name of a gasoline refiner or any
of lts marketing subsidiaries does not
appear on the pump or pump stand or

is not displayed at the retail outlet from
which the gasoline was sold, the retailer
and any distributor who sold the retailer
gasoline contained in the retail outlet
storage tank which supplied that pump
at the time of the violation shall be
deemed in violation.

(b) (1) In any case in which a retailer
and any gasoline refiner or distributor
would be in violation under paragraph
() (1) or (2) of § 80.22 the retailer shall
not be liable if the retailer can demon-
strate that the violation was not caused
by him or his employee or agent.

(2) In any case under paragraph (a)
(2) of § 80,22 in which two or more dis-
tributors have sold the retailer gasoline
contained in the retail outlet storage
tank which supplied the pump from
which the gasoline was sold, any of such
distributors who can demonstrate that
the violation was not caused by him or
his employee or agent shall not be liable.

(¢c) In any case in which a retailer or
his employee or agent introduced leaded
gasoline from a pump from which leaded
gasoline is sold into & motor vehicle
which is equipped with a gasoline tank
filler inlet designed for the introduction
of unleaded gasoline, only the retailer
shall be deemed in violation,

§ 80.21 Controls applicable to molor

vehicle manufacturers.

The manufacturer of any motor vehicle
equipped with an emission control de-
vice which the Administrator has deter-
mined will be significantly Impalred by
the use of leaded gasoline shall:

(a) Affix two permanent, legible labels
reading “Unleaded Gasoline Only” to
such vehicle at the time of its manu-
facture, as follows:

(1) One label shall be located on the
instrument panel so as to be readily visi-
ble to the operator of the vehicle: Pro-
vided, however, That the required state-
ment may be incorporated into the de-
sign of the instrument panel rather than
provided on a separate label; and

(2) One label shall be located immedi-
ately adjacent to the gasoline filler tank
inlet, outside of any filler inlet compart-
ment, and shall be located so as to be
readily visible to any person introducing
gasoline to such filler inlet.

Such labels shall be in the English lan-
guage in block letters which shail be of
& color that contrasts with their back-
ground.

(b) Manufacture such vehicle with n
gasoline tank filler inlet having a re-
striction with an inside diameter not
greater than 0.910 inch (2311 centime-
ters), which prevents the insertion of a
nozzle with a spout larger than pre-
scribed In § 80.22(1) (2) (). Such filler
inlet shall be designed o as to activate
immediately any automatic shutoff de-
vice on any nozzle subject to §80.22(0)
(1) when the introduction of gasoline
into such filler inlet from such a nozzle
is attempted.

[PR Doc.73-302 Filed 1-9-73;8:45 am]
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ENVIRONMENTAL PROTECTION
AGENCY

[ 40 CFR Part 801

REGULATION OF FUELS AND FUEL
ADDITIVES

Notice of Proposed Rule Making

On February 23, 1972, a notice of pro-
posed rule making was published in the
Feoeral Recister (37 FR 3882), setting
forth the proposed text of regulations
promulgating Federal standards for the
use of lead and phosphorus additives in
gasoline. Pursuant to the above notice,
several public hearings were held, In ad-
dition, numerous written comments.were
received from interested persons during
an extended public comment period.
After consideration of the hearings testi-
mony and other comments, and after
further consideration of the available in-
formation on the health effects of air-
borme lead and the adverse effect of
leaded gasolines on emission control de-
vices, the Administrator has determined
that the originally proposed regulation
should be divided into two parts. The
sections which provide for the availabil-
ity of lead-free gasoline to protect emis-
sion control devices are promulgated,
with some modifications from the pro-
posal, In this issue of the Fepenat Rec-
187ER. The sections providing for a reduc-
tion In the lead content of leaded gaso-
lines for health protective reasons are
reproposed below.

Based on the evidence avallable at the
time of the proposed regulations’ publi-
cation, the Administrator concluded that
airborne’lead levels exceeding 2 micro-
grams per cublc meter, averaged over a
period of 3 months or longer, were asso-
clated with a sufficient risk of adverse
physiologic effects to constitute endan-
germent of public health. Since airborne
lead levels In many major urban areas
currently range from 2 to over 5 micro-
grams and since motor vehicles are the
predominant source of airborne lead in
such areas, attainment of a 2-microgram
level in many areas would require at least
60 to 65 percent reduction in lead emis-
sions from motor vehicles. Accordingly,
the Administrator proposed to regulate
the lead content of “regular” and “pre-
mium"” leaded gasolines by providing for
the reduction of lead over a 4-year pe-
riod, beginning January 1, 1974. It was
the Agency's judgment that these re-
ductions, together with the intreduction
of one grade of lead-free gasoline would
provide for the protection of health in
major urban areas within the shortest
time reasonably possible,

In the preamble to the proposed regu-
lations and in a subsequent publication
(June 14, 1972; 37 FR 11786), the Ad-
ministrator {nvited all interested parties
to submit additional information on the
health effects of airborne lead. Based
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upon additional Information received as
hearing testimony and written com-
ments, reanalysis of the previously avail-
able data, and examination of recently
developed Information, the Agency's
Yosition on the health effects of air-
borne lead has been reevaluated.

Through EPA's reevaluation, the Ad-
ministrator determined that it is difficult
if not impossible to rely on the analysis
presented in the earlier proposal to es-
tablish a precise level of airborne lead
(2 ug. per m.’) acceptable as the basis
for a control strategy. Because earlier
data lack such precision, and because
new data have become avallable in the
interim, the original health position can
no long be consideéred suflicient.

EPA’s new health position is based
upon the following factors. Currently,
considerable numbers of urban residents
have abnormally elevated blood lead
Ievels resulting from excessive exposure
to environmental lead principally
through food, water, paint, air, and dust,
Emissions from motor vehicles using
leaded gasoline account for over 90 per-
cent of the lead emitted into the atmos-
phere., The resulting airborne lead can:
(&) Be directly absorbed through the
lungs as people breathe, or (b) settle
out of the air to contaminate the dirt
and dust which may be consumed by
children. Strong evidence exists to sup-
port the view that through these routes
airborne lead contributes to excessive
lead exposure in urban adults and chil-
dren.

Adulls. Correlations between likell-
hood of exposure to alrborne lead and
high blood lead levels have been demon-
strated in several selected adult groups.
For example, Table I shows that urban

-male and female samples have signifi-

cantly higher blood lead levels than their
suburban counterparts, Women exposed
to the higher air lead levels of the city
are consistently found to have higher

blood lead levels than women residing
in suburban areas (see Table IIa), Al-
though one cannot prove conclusively
that airborne lead levels were solely re-
sponsible for this difference, the observa-
tion that women living in homes close
to a highway have increased blood lead
compared to women living greater dis-
tances from that highway further sug-
gests that aifrborne lead and conse-
quently lead in gasoline Is contributing
to these blood lead elevations (see Table
IIb). Studies of urban women are espe-
cially significant since blood levels in
newborn babies are known to be well
correlated with lead levels in expectant
mothers, Among urban exposed adults
(see Table ITI) exposure by occupation
(parking attendants vs. post office em-
ployees) and time of exposure (commut-
ers vs. downtown residents) demon-
strates that urban dwellers are more
likely to have abnormal blood lead levels,

and those most directly exposed to alr-
borne lead typically have the highest
blood lead levels,
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Children. Though airborme lead also
contributes to total lead exposure in chil-
dren, a possibly more important route
of exposure may be ingestion of leaded
nonfood items such as leaded paint and
dirt. Exposure of children to lead-based
peeling paint commonly found in deteri-
orating housing has been traditionally
recognized as a hazard for young chil-
dren. However, recent studies indicate
that the presence of lead contaminated
dirt and dust in urban areas represents
another potentially significant source of
lead exposure for children. Levels of lead
in dust and dirt are known to decrease
with increased distance from roadways
and hence are directly related to the use
of lead In gasoline. Continued ingestion
of only fractions of a teaspoon per day of
the lead contaminated dirt and dust pres-
ently found in urban areas would easily
exceed the daily permissible intake of
lead for children (300 ug. per day). A
report by the National Academy of Sci-
ences concludes that “the swallowing of
lead contaminated dust may well account
in large part for higher mean blood lead
content in urban children.”

Though none of the gfbove findings
viewed individually and in the context
of possible experimental error can be
taken as conclusive evidence that air-
borne lead by itself is f current public
health problem, considered together, they
do suggest. that airbome lead is contrib~
uting to excessive total lead exposures
among the general urban population. In
Hght of this evidence, the Administrator
has concluded that it would be prudent
to reduce preventable lead exposures
from sutomobile emitted airbome lead
to the fullest extent possible.

In setting forth this conclusion, the
Administrator recognizes that uncertain-
ties exist concerning the relative signifi-
cance of various sources of lead exposure
and the most cost-effective approach to
prevent excessive exposure, Currently,

: l:loldsmilh, J., Colifornia Departmant of Public Tealth, testimony submitted to EPA July 11, 1072

the contribution of any one source such
as lead in gasoline to the general problem
of excessive lead exposure has not been
quantified and requirves additional Inves-
tigation. Due in part to this situation,
the most cost-effective approach to the
aggregate prevention of excessive lead
exposure has not been deflned. Several
questions remain unanswered concerning
the emphasis which should be placed on
preventative measures such as the re-
moval of lead-based paint from existing
structures, the complete versus partial or
gradual elimination of lead from gaso-
line, and stricter controls on the lead
content of food and water. The lead in
gasoline issue presents particular diffi-
culties regarding the cost-effectiveness
of reducing lead contents below the level
of 0.5 gram per gallon.

The proposal set forth in this notice, is
limited to reducing the lead content in
leaded gasolineg to 1.25 grams per gallon.
It is the Administrator's- intention that
lead In gasoline should be reduced as
much &s possible. In determining if fur-
ther reductions will be required the
Administrator will consider: (1) The de-
gree of lead reduction that will occur as
a result of the use of unleaded gasoline.
If it appears that the cholce of emission
‘control systems evenfually will require
the universal use of unleaded gasoline,
this would influence the type of reduction
schedule considered by the Administrator
for the period following January 1, 1978.
On the other hand, if lead sensitive emis-
slon control systems are not employed
universally, the Administrator will take
appropriate actions to reduce lead con-
tent in leaded grades as much as pos-
sible; (b) evidence on the feasibility of
reducing lead from other environmental
sources,

The lead reduction specified In this
proposal will augment the final lead addi-
tive regulations which provide for the
general availability of lead-free gasoline,
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EPA recognizes that if lead-free gasoline
is required in all 1975 and later model
vehicles, lead-free gasolines would even-
tually replace leaded gasolines, However,
the removal of lead from gasoline ac-
cording to this approach would be de-
pendent upon the fuel requirements of
future emission control devices and con-
sequently would not assure the reduction
or elimination of motor vehicle lead emis~
sions. Even if unleaded fuel ultimately
displaces all leaded gasolines, the action
to reduce lead content in leaded gasoline
to 1.25 grams per gallon significantly ac-
celerates the total lead reduction during
the next 5 years. Though the benefits as-
soclated with the accelerated lead reduc~
tions have not been quantified, the Ad-
ministrator has concluded that this
approach is not unreasonably costly and
will prudently prevent unnecessary expo-
sure to airbomne lead.

Because of the need for public com-
ment on the foregoing issues and since
the restated health position is based upon
a health effects document which has not
been reviewed and commented upon by
the public or the scientific community,
the Administrator has determined that
the previously proposed lead reductions
for leaded grades of gasoline should be
reproposed for public comment and dis-
cussion in a8 somewhat revised form. The
sclentific community particularly is en-
couraged to comprehensively study and
comment upon the relative significance
of various lead exposure routes in the
environment, the cost effectiveness of
various approaches to controlling these
exposure routes, and the benefits gained
by reducing the lead content of leaded
gasolines as well as providing for the
general savailability of lead-free fuel.
Such efforts could complement addi-
tional Investigation of this subject by
EPA and other Federal agencies. A de-
tafled examination of the health effects
information which forms the basis for
EPA's position Is included in a paper
entitled “EPA’s Position on the Health
Effects of Alrborne Lead."” Coples of this
paper are available from the Publica-
tions Section, Environmental Protection
Agency, 401 M Street SW,, Room W238,
Washington, DC 20460.

The Administrator is required to as-
sure that substitute fuel formulations
or additives will not produce emissions
that would endanger the public health
or welfare to the same or greater degree
than lead emissions. The lead reductions
required by these regulations and the
lead reductions resulting from the gen-
eral avallability of lead-free gasoline will
not cause an increase in other harmful
emissions. The basis for this finding is set
forth in a paper entitled “Effects of Re-
duced Use of Lead in Gasoline on Vehicle
Emissions and Photochemical Reactiv-
ity.” Copies of this paper are available
from the Publications Section, Environ-
mental Protection Agency, 401 M Street
SW., Room 238W, Washington, DC 20480,

The Administrator has considered
whether it would be more economically
and technologically feasible to provide
for the protection of public health by
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means of & new vehicle emission stand-
ard for lead particles than by means of
the proposed reduction of gasoline lead
content. It is considered unlikely that
new motor vehicles could be equipped
with lead emission control devices prior
to the 1975 model year. Beginning in that
model year, vehicles will be equipped
with catalytic emission control systems
which are rendered ineffective by lead
emissions, and all evidence available to
the Administrator indicates that lead
trap devices adequate to protect the
catalysts will not be available by 1975.
Furthermore, the' Administrator does not
have authority to prescribe a lead emis-
slon standard applicable to other-than-
new vehicles so that even a zero lead
emission standard could be applied to
new motor vehicles only. Older vehicles
would continue to use leaded gasolines.
Accordingly, the Administrator has de-
termined that providing for the protec-
tion of public health by means of a new
motor vehicle emission standard for lead
is not feasible.

The February proposal provided for
control of lead additives in leaded grades
of gasoline by specifying a maximum lead
content for each gallon of leaded gaso-
line sold during a given year. The regu-
lations provided for a meaximum of 2
grams per gallon effective January 1,
1074; 1.7 grams per gallon effective Janu-
ary 1, 1975; 1.5 grams per gallon effec-
tive January 1, 1976; and 1.25 grams per
gnllon effective January 1, 1977,

The regulations proposed below pro-

vide for the lead reductions set forth in
the February proposal with certain mod-
ifications. Due to the lead time needed
by the petroleum industry to prepare for
the proposed lead reductions, the regu-
‘lations proposed below defer the reduc-
tion schedule by 1 year. Furthermore, the
regulations provide for an average lend
level per gallon of leaded gasoline pro-
duced by an individual refinery during
any quarter rather than a maximum lead
content per gallon of gasoline sold. Ac-
cordingly, the regulations proposed be-
low provide for a auarterly average lead
content in the leaded grades of gasoline
produced by any refinery of 2 grams per
gallon effective January 1, 1075; 197
grams per gallon effective January 1,
1976; 1.5 grams per gallon effective Janu-
ary 1, 1977, and 1.25 grams per gallon
effective January 1, 1978.

The proposal’s specified average lead
levels In the leaded grades of gasoline
rather than the maximum lead level per
gallon sold responds to comments re-
ceived on the February proposal. Gaso-
line refiners emphasized that establish-
ing a maximum lead level for each grade
or bateh of gasoline restricts flexibility
in production of gesoline. The optimum
quantity of lead to be added to a par-
ticular blend of gasoline varies with the
octane quality of the blending stocks and
their susceptibility to octane boost from
lead additives., These factors result in
different lead levels to maximize the util-
ity of lead additives in refining gasoline.

In addition, the ability to add amounts
of lead exceeding the standard to par-
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ticular batches is useful in correcting
blending errors or to cover cases where
refining units are shutdown for repairs.
The alternative would be to store as in-
surance against shutdowns and to re-
blend stocks not meeting the octane
blending stocks specifications unless ad-
ditional icad is added. The elimination of
flexibility in the use of lead would in-
crease costs and also increase the use
of crude oil to some extent,

For these reasons, the refiners urged
that each refinery be permitted to allo-
cate lead over gascline production to
make optimal use of lead additives so
long as the average lead content of gaso-
line produced by each refinery did not
exceed the maximum levels necessary to
achieve the reduction In lead additive
usage and lead emissions determined by
EPA io be necessary each year.

Several types of averaging have been
proposed. Under one system proposed,
each refinery (not company) would be
permitted to allocate lead over all leaded
grades produced so long as the average
lead content per gallon of leaded gaso-
line produced did not exceed EPA’s
standard for the particular year over a
given period. Various companies have
proposed quarterly, semiannual, or an-
nual averaging and reporting periods

The second system recommended would
permit a refinery to average its lead usage
over all grades of gasoline produced,
including the unleaded grade. The un-
leaded grade will be produced without
the use of lead additives. This approach
would require that the lead reduction
schedule be recomputed to take account
of production of unleaded gasoline In
establishing the permissible average lead
level. The effect would be to reduce the
average lead levels allowable for all gas-
oline produced.

The Administrator ﬁnds that optimum
refining flexibility consistent with attain-
ment of the necessary reductions in lead
usage can be best attained by providing
for averaging of lead usage over each
refinery's quarterly production of leaded
gasoline. Analysis of industry comments
and a study commissioned by EPA sug-
gests that leaded pool averaging affords
maximum flexibility to the refining in-
dusiry as a whole, provides for the most
efficient use of natural resources, ac~
complishes the necessary reduction in
lead usage and lead emissions throughout
the country, and will not cause a varia-
tion in the lead content of gasoline sold
in different geographic regions. Accord-
ingly, a system of leaded pool averaging
is proposed for comment.

Monitoring of lead usage by refineries
in production of leaded gasoline requires
that quarterly reports be submitted by
each refinery showing lead inventories
on the first and last days of the reporting
period, total gallons of leaded gasoline
produced during the period, and the
average lead content in each gallon of
leaded gasoline produced during the pe-
riod. Information on quarterly lead ship-
ments to each refinery by lead additive

manufacturers is also required for verl-
fication of lead usage reported by re-
finerles, Regulations requiring these re-
ports and providing for confidentiality of
information reported ns appropriate are
proposed below,

This issue of the Fnsm REGISTER sets
forth regulations providing for the lia-
bility of major brand refiners for sales
at their retail outlets of unleaded gaso-
line containing lead in violation of the
standard presented in those regulations,
In order to clearly indicate that there
is a positive duty on the major brand
refiner to prevent any violation of the
unleaded gasoline standard at his retall
outlets, the Agency is proposing below a
regulation specifically defining this duty.

Interested persons may participate in
the proposed rule making by submitting
written comments In triplicate, Com-
ments on the proposed reguiations’ lead
reduction schedule and the health
rationale for this action should be sub-
mitted to the Assistant Administrator
for Air and Water Programs, Environ-
mental Protection Agency, Waterside
Mazll, 401 M Street SW,, Washington,
DC 20460. All relevant comments post-
marked not later than 60 days after pub-
lication of this notice will be considered.
Comments received will be available for
public inspection during normal working
hours (8 a.m. to 4:30 pm.) at the Office
of Public Affairs, Waterside Mall, 401 M
Street SW., Room 320C, Washington,
DC 20460.

This notice of proposed rule making
is Issued under the authority of sections
211 and 301 of the Clean Air Act as
amended (42 U.S.C, 18571-8¢, 1857g(a) ).

Dated: January 4, 1973.

Witriam D. RUCKELSHAUS,
Administrator,
Environmental Protection Agency.

It is proposed to amend Part 80 of
Chapter I, Title 40 of the Code of Fed-
eral Regulations as follows:

1. In § 80.1, the second sentence is re-
vised to read as follows:

§80.1 Scope.

* * * These regulations are based upon
a determination by the Administrator
that the emission product of & fuel or
additive will endanger the public health,
or will Impalr to & significant degree the
performance of a motor vehicle emission
control device In general use or which
the Administrator finds has been devel-
oped to a point where In a reason-
able time it would be in general use were
such regulations promulgated; and cer-
taln other findings specified by the Act.

2. In §£80.2, & new paragraph (m) is
added as follows:

§ 80.2 Definitions.
» - » » -

(m) "“Lead additive manufacturer”
means any person who produces a lead
additive or sells a lead additive under his
own name,

3. A new § 80.20 is added as follows:

FEDENAL REGISTER, VOL, 38, NO, 4—WEDNESDAY, JANUARY 10, 1973




§ 80.20 Controls applicable to gasoline

refiners.

(a) (1) In the manufacture of leaded
gasoline at any refinery, no gasoline re-
finer shall exceed the average lead con-
tent per gallon specified below for each
3-month perifod (January through March,
April through June, July through Sep-
tember, October through December) :

1) 2.0 grams of lead per gallon, after
January 1, 1875;

(i1) 1.7 grams of lead per gallon, after
January 1, 1976;

(iff) 1.5 grams of lead per gallon, after
January 1, 1977;

(iv) 1.25 grams of lead per gallon,
after January 1, 1978.

(2) For each 3-month period (Janu-
ary through March, April through June,
July through September, October
through December) the average lead
content per gallon shall be computed by
dividing total grams of lead used at a
refinery In the manufacture of gasoline
by total gallons of leaded gasoline manu-
factured at such refinery.

(3) For each 3-month period (Janu-
ary through March, April through June,
July through September, October
through December) commencing with
the period January 1, 1975, through
March 31, 1975, each refiner shall submit
to the Administrator a report showing
for each refinery: (i) The total grams
of lead in lead additive inventory on the
first day of the period, (ii) the total
grams of lead received during the period,
(iil) the total grams of lead in lead addi-
tive inventory on the last day of the
period, (iv) the total gallons of leaded
gasoline produced by such refinery dur-
ing the period, and (v) the average lead
content in the total gallonage of leaded
gasoline produced during the period. Re-
ports shall be aub'mltted within 15 days
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after the close of the reporting period,
on forms supplied by the Administrator
upon request.

(b) The provisions of paragraph (a)
(1) (i) of this section shall not apply to
any refiner which does not have more
than 30,000 barrels per day crude oil or
bona fide feed stock capacity from owned
or leased facilities or from facilities
made available to such refiner under an
arrangement such as, but not limited to,
an exchange agreement (except one on
a refined product for refined product
basis), or a throughput or other form of
pro agreement, with the same
effects as though such facilities had been
leased.

() After July 1, 1974, no refiner shall
cause or permit any violation of § 80.22
(a) by any retailer at whose retail out-
let or on whose gasoline pumps or pump-
stands the corporate, trade, or brand
name of the refiner or any of the re-
finer'’s marketing subsidiaries appears or
is displayed.

4. A new § 80.25 is added as follows:

§ 80.25 Conitrols spplicable to lead addi-
tive manufacturers.

For each 3-month perlod (January
through March, April through June, July
through September, October through De-
cember) commencing with the period
January 1, 1975, through March 31, 1975,
each lead additive manufacturer shall
submit to the Administrator a report
showing the total grams of lead shipped
to each refinery by such lead additive
manufacturer during the period. Reports
shall be submitted within 15 days after
the close of the reporting period, on
forms supplied by the Administrator
upon request.

5. A new § 80.26 is added as follows:
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§ 80.26 Confidentiality of information.

(a) All information reported to the
Administrator or his representatives pur-
suant to this part, which information
contains or relates to a trade secret or
other matter referred to in 18 U.8.C. 1805,
shall be considered confidential for the
purpose of such 18 U.S.C. 1905, except
that such Information may be disclosed
to other officers or employees of the
United States concerned with carrying
out this Act or when relevant in any pro-
ceeding under the Act. Nothing in this
part shall authorize the withholding of
information by the Administrator or any
officer or employee under his control from
the duly authorized committees of the
Congress. Any such confidential informa-
tion forwarded to a committee of “the
Congress will be identified as confidential
information.

(b) Manufacturers submitting infor-
mation to the Administrator pursuant to
this part shall identify that information
which they believe contains or relates to
a trade secret or other matter referred to
in 18 U.S.C. 1905. Where public disclosure
of any information so identified is con-
templated by the Administrator, the
manufacturer will be notified and allowed
a reasonable time in which to satisfy the
burden of showing the applicability of
18 U.S.C. 1905 to such information. If
the Administrator determines that the
manufacturer has sustained this burden
of proof, the information in question will
not be disclosed. If the Administrator
determines that the manufacturer has
not sustained this burden of proof, the
Administrator may disclose such infor-
mation.

[FR Dor.73-303 Piled 1-0-73,8:40 am]
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