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Presidential Documents

Title 3—The President
PROCLAMATION 4040

Proclamation Revoking |
Proclamation No. 4031 of
February 23, 1971

By the President of the United States of America
A Proclamation

WHEREAS, the provisions of the Davis-Bacon Act of March 3, 1931
(46 Stat, 1494, as amended ) and the provisions of all other acts, Execu-
tive Orders, proclamations, rules, regulations or other directives pro-
viding for the payment of wages, which provisions are dependent upon
determinations by the Secretary of Labor under the Davis-Bacon Act,
were suspended until otherwise provided by Proclamation No. 4031°*
of February 23, 1971; and

WHEREAS, I have today issued Executive Order No. 11588

NOW, THEREFORE, I, RICHARD NIXON, President of the
United States of America, do by this Proclamation revoke Proclamation
No. 4031 of February 23, 1971, as to all construction contracts for
which solicitations for bids or proposals are issued after the date of this
Proclamation, whether direct federal construction or federally assisted
construction subject to the previous Proclamation No. 4031.

IN WITNESS WHEREOF, I have hereunto set my hand this
twenty-ninth day of March in the year of our Lord nineteen hundred
and seventy-one and of the independence of the United States of America

the one-hundred ninety-fifth.

[FR Doc.71-4716 Filed 4-1-71:3:00 pm]

* 36 F.R. 3457.
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No, 65—2

THE PRESIDENT
PROCLAMATION 4041

National Defense
Transportation Day and

National Transportation Week,
1971

By the President of the United States of America

A Proclamation

The past growth and prosperity of the United States relied heavily
on an interconnected, diversified transportation network which linked
its cities and its citizens. Our commerce prospered from the ever-
increasing proximity of the markets; our citizens, from the availability
and accessibility of the great productive wealth of the Nation.

We are now entering into a new era in transportation—an era in
which our national mobility will demand the continued conquest of
time and space, yet our national conscience will no-longer permit
irreparable damage to our land, our environment, or the social fabric
of our communities. It is in this light that transportation faces its
challenge of the future.

To meet that challenge, we will need a truly balanced transportation
system—a system that provides our citizens with the ability to choose
the most efficient means of transportation at the least possible cost to
themselyes and to the environment. I ask for the help of all citizens in
achieving this goal. J

In recognition of the importance of our transportation system to our
cconomy, our national security and our daily lives, and as a tribute to
the men and women who move goods and people throughout our land,
the Congress by a joint resolution approved May 16, 1957, requested
the President to proclaim annually the third Friday of May each year as
National Defense Transportation Day, and by a joint resolution approved
May 14, 1962, requested the President to proclaim annually the week
of May in which that Friday falls as National Transportation Week,

NOW, THEREFORE, I, RICHARD NIXON, President of the
United States of America, do hereby designate Friday, May 21, 1971,
as National Defense Transportation Day, and the week beginning
May 16,1971, as National Transportation Week.

During National Transportation Week, I ask that the people of this
Nation join with the Department of Transportation and also with State
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THE PRESIDENT

and local officials in reevaluating our goals and reaffirming our commit-
ment to a balanced transportation system for these United States.

IN WITNESS WHEREOF, I have hereunto set my hand this thirty-
first day of March, in the year of our Lord nineteen hundred seventy-one,
and of the Independence of the United States of America the one hundred

ninety-fifth.

[FR Doc.71-4717 Filed 4-1-71:3:00 pm]
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THE PRESIDENT

EXECUTIVE ORDER 11588

Providing for the Stabilization of Wages and Prices in the Construction
Industry

WHEREAS, the stabilization of wages and prices in the construction
industry is essential to the maintenance of a strong national economy;
and

WHEREAS, wages and prices in the construction industry have tended
in recent years to increase at a rate greater than that for the economy as
a whole; and

WHEREAS, the Congress has expressed its concern over the unre-
strained rise in wages and prices through the enactment of the Economic
Stabilization Act of 1970 (84 Stat. 799 as amended) ; and

WHEREAS, it was necessary to suspend the prevailing rate provisions
of the Davis-Bacon Act in order to-assist in alleviating the inflationary
spiral of wages and prices in the construction industry, which suspension
is no longer required due to the establishment of an equitable stabilization
plan under this order; and

WHEREAS, the national leaders of labor and management in the
construction industry have indicated, since the suspension of the Davis-
Bacon Act, that under such an order they will participate with the
Government in fair measures to achieve greater wage and price stability;
but are unable to agree on any voluntary arrangement; and

~ WHEREAS, stabilization of wages and prices is most effectively
achieved when accompanied by positive action of labor and management;
and

WHEREAS, this order is required to establish an arrangement for the
application of general criteria by an operating structure with a2 minimum
of Government involvement and sanctions within which labor and man-
agement may act to effectuate the stabilization of wages and prices con-
sistent with and in furtherance of effective collective bargaining in the
industry.

NOW, THEREFORE, by virtue of the authority vested in me by the
FEconomic Stabilization Act of 1970 (84 Stat. 799 as amended) and as
President of the United States, it is ordered as follows:

Section 1(a). A Construction Industry Stabilization Committee
(hereafter referred to as “Committee™) is hereby established to assure
generally conformanice of any increase in any wage or salary in the con-
struction industry to the provisions of this order.

(b) The Committee shall be composed of twelve members appointed
by the Secretary of Labor and selected as follows: four of the members
shall be representative of labor organizations in the construction industry;
four of the members shall be representative of employers in the construc-
tion industry; and four of the members shall be representative of the
public. The Secretary of Labor shall appoint one of the public members
as chairman of the committee.

Skc. 2. Associations of contractors and national and international
unions shall jointly establish craft dispute boards (hereinafter referred
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THE PRESIDENT

to as “boards”) to determine whether wages and salaries are acceptable
in accordance with the criteria established in section 6. Each board shall
be composed of appropriate labor and management representatives.

Sec. 3(a). It shall be the responsibility of each board, in relation
to the craft or branch over which it has jurisdiction, to provide advice
and assistance in an effort to resolve any unresolved collective bargaining
disputes involving wages and salaries and to promptly examine every
collective bargaining agreement negotiated on or after the date of this
order and to determine, in accordance with the criteria established in
section 6, whether wage and salary increases in the agreement are accepta-
ble and may thus be approved. The board shall make determinations
within a reasonable time and shall notify the parties and the Committee
of action taken. When it is determined by the board that a wage or
salary increase is not acceptable, the board shall also notify the Secretary
of Labor.

(b) Each board shall also have the authority to examine collective
bargaining agreements negotiated prior to the date of this order which
contain wage or salary increases scheduled to take effect on or after such
date to determine whether any increase is unreasonably inconsistent
with the criteria established in section 6.

Sec. 4(a). Upon receipt of notification by a board that it has found._

a wage or salary increase acceptable, the Committee shall have fifteen
days in which to determine whether it will assume jurisdiction over the
matter. If the Committee does not determine within that time, and so
notify the parties and the board, that it will assume jurisdiction, the
board’s determination will be deemed final and the increase may take
effect. If the Committee determines that it will assume jurisdiction it
shall be a violation of this order to implement the increase unless and
until the Committee affirms the board’s initial determination. The
Committee shall notify the parties, the board and the Secretary of Labor
of its final action.

(b) The Committee is also authorized, upon its own motion, if a
board has not yet reported or an appropriate board has not been estab-
lished, to review any proposed wage or salary increase to determine its
acceptability.

(¢) Unless and until an increase in wage or salary has been approved
in accordance with the provisions of sections 3(a) and 4 of this order,
it shall be a violation of this order to put such wage or salary increase
into effect.

Sec. 5. Upon a determination by a board or the Committee that a
proposed wage or salary increase is not acceptable and certification of
that determination by the Secretary of Labor, the following actions shall
be taken:

(a) In implementing the provisions of the Davis-Bacon Act of
March 3, 1931 (46 Stat. 1494, as amended) and related statutes the
provisions of which are dependent upon determinations by the Secretary
of Labor under the Davis-Bacon Act, and including state statutes or laws
requiring similar wage standards, the Secretary of Labor and all states
shall not take into consideration any wage or salary increase in excess of
that found to be acceptable in making determinations under that Act
and related statutes,
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THE PRESIDENT

(b) In order to assure that unacceptable wage rates shall not be
utilized in Federal or federally—related construction, the heads of all Fed-
eral departments and agencies, subject to the direction and coordination
of the Secretary of Labor:

(1) shall review all plans for construction and financial assistance for
construction in localities in which wage or salary increases have been
certified by the Secretary of Labor to be unacceptable and shall, on the
basis of that review, determine whether such plans can be approved or
continued; and

(2) shall review current and prospective construction contracts for
Federal construction and for construction on projects receiving Federal
financial assistance in the area affected by a certification by the Secretary
of Labor and shall, on the basis of such review, determine whether such
contracts can be awarded or continued.

(¢) The Committee and the boards shall make public their determina-
tions, specifying the craft and area affected and the wages or salaries
deemed unacceptable.

(d) Any other action authorized by law to carry out the purposes
and policy of this order shall be available to the Secretary of Labor to
assure the stabilization of wages and prices in the construction industry.

Sec. 6. The following criteria shall be applied in determining whether
any wage or salary increase is acceptable:

(a) Acceptable economic adjustments in labor contracts negotiated
on or after the date of this order will be those normally considered sup-
portable by productivity improvement and cost of living trends, but not
in excess of the average of the median increases in wages and benefits
over the life of the contract negotiated in major construction settlements
in the period 1961 to 1968.

(b) Equity adjustments in labor contracts negotiated on or after
the date of this order may, where carefully identified, be considered over
the life of the contract to restore traditional relationships among crafts
in a single locality and within the same craft in surrounding localities.

Sec. 7. The parties to a labor contract negotiated in the construction
industry shall promptly submit that contract to the appropriate board
or boards. Where there is no appropriate board to consider the accepta-
bility of a proposed wage or salary increase, the affected national or
international union, and the affected association of contractors shall
promptly submit that contract to the Committee.

Stc. 8. The Interagency Committee on construction (hereinafter
referred to as “Interagency Committee™), is hereby established to
develop criteria for the determination of acceptable prices in construction
contracts as well as criteria for acceptable compensation, including
bonuses, stock options and the like. Officers and employees of Federal
departments and agencies shall be designated to serve as members of
the Interagency Committee by the Secretary of Housing and Urban
Development who shall also designate its chairman. The Interagency
Committee shall consult with the Secretary of Labor, with major Govern-
ment procurement agencies and with the Committee in developing such
criteria and concerning the application of such criteria. Until criteria
have been developed and applied and prices and compensation are
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determined to be unacceptable, prices, and compensation shall not be
deemed in violation of this order.

Sec. 9. In the conduct of every Federal or federally-assisted con-
struction project or program the, affected Federal agency shall assure
the conformance of such project or program with the criteria established
in section 8.

Sec. 10. The Committee and the Interagency Committee, subject
to approval by the Secretary of Labor, and the Secretary of Labor are
authorized to issue such rules and regulations as may be necessary to
provide for the expeditious and effective conduct of their responsibilities
under this order and to effectuate its purposes. Such authority of the
Committee under this section shall include the authority to issue such
rules and regulations as may be necessary to assure the effective operation
of any board which may be established under this order, and to provide
for the resolution of impasses within any board.

Sec. 11(a). The term *“‘construction” shall mean, for the purpose
of this order (1) all work relating to the erecting, constructing, altering,
remodeling, painting, or decorating of installations such as buildings,
bridges, highways and the like, when performed on a contract basis,
but shall not include maintenance work performed by workers employed
on a permanent basis in a particular plant or facility for the purpose of
keeping such plant or facility in efficient operating condition; (2) the
transporting of materials and supplies to or from: a particular building
or project by the workers of the contractor or subcontractor performing
the construction or the manufacturing of materials, supplies, or equip-
ment on the site of a project by such workers; and (3) all other work
classified as construction in section 5.2(g) of Part 5, Title 29 of the
Code of Federal Regulations.

(b) The term “wage or salary” shall mean, for the purpose of this
order, all wage or salary rate schedules and economic benefits established
pursuant to a collective bargaining agreement in the construction
industry.

Sec. 12(a). Expenses of the Committee and the Interagency Com-
mittee shall be paid from such appropriations to the Department of
Labor and other Federal agencies as may be made available therefor.

(b) All departments and agencies of the Federal Government are
authorized and directed to cooperate with the Committee and the Inter-
agency Committee in order that they may carry out their responsibilities
under this order.

Sec. 13. There shall be periodic examination of the effectiveness of
this order to determine whether further measures will be required to
effectuate a stabilization of wages and prices in the construction industry.

Sec. 14. This Order shall be effective immediately.

Tue Wurre House,

March 29, 1971.

[FR Doc.71-4718 Filed 4-1-71;3:00 pm]

Norte: For the text of a Presidential statement issued in connection with E.O. 11588
above, see Weekly Comp. of Pres. Docs., Vol. 7, issué of April 5, 1971.
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THE PRESIDENT
EXECUTIVE ORDER 11589

Delegating to the United States Civil Service Commission Certain
Authorities of the President Under the Intergovernmental Personnel
Act of 1970 and the Federal Civil Defense Act of 1950
By virtue of the authority vested in me by section 301 of title 3 of

the United States Code, and as President of the United States, it is

ordered as follows:

Section 1. The United States Civil Service Commission is hereby
designated and empowered to exercise, without the approval, ratifica-
tion, or other action of the President, the following:

(a) The authority of the President under section 3376 of title 5 of
the United States Code to prescribe regulations for the administration

of subchapter VI, “Assignments to and from States,” of chapter 33 of
that title.

(b) The authority of the President under section 205(a)(4) of
the Federal Civil Defense Act of 1950, as amended (50 U.S.C. App.
2286(a) (4)) and as affected by Reorganization Plan No. 1 of 1958
(72 Stat. 1799), relating to the establishment and maintenance of
personnel standards on the merit basis.

Sec. 2. To the extent that section 1(b) of this order is inconsistent
with the provisions of Executive Order No. 10952 of July 20, 1961,
as amended, section 1(b) shall control.

Tue WaiTE Housek,

April 1, 1971,

[FR Doc.71-4779 Filed 4-2-71:10:21 am]
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Rules and Regulations

- Title 41—PUBLIC CONTRACTS
AND PROPERTY MANAGEMENT

Chapter 18—National Aeronautics
and Space Administration

REVISION OF REGULATIONS

Parts 18-8, 18-9, 18-10, and 18-11 of
Chapter 18, Title 41, Code of Federal
Regulations are revised as set forth be-
low. These revisions to Chapter 18 cover-
ing changes' made by the Basic 1970
Edition and Revision 1 of the NASA
Procurement Regulation were effective
July 27, 1970, except for interim changes
made by Procurement Regulation Direc-

PART 18-8—TERMINATION OF

8ec.
18-8.000

CONTRACTS
Scope and applicability of part.

Subpart 18~8.1—Definition of Terms

18-8,101

18-8.101-1
18-8.101-2
18-8.101-3

18-8.101-4
18-8.101-5
18-8.101-6
18-8.101-7
18-8.101-8

18-8.101-9

18-8.101-10
18-8.101-11
18-8.101-12
18-8.101-13
18-8.101-14
18-8,101-15
18-8.101-16
18-8.101-17
18-8,101-18
18-8.101-19
18-8.101-20
18-8.101-21

18-8.101-22
18-8.101-23
18-8.101-24
18-8.101-25
18-8.101-23
18-8.101-27

18-8.101-28
18-8.101-50
18-8.101-51

Definitions.

Amount of claim or settlement,

Common items,

Continued portion of the con-
tract.

Contractor-acquired property.

Contractor inventory.

Disbursing officer.

Effective date of termination.

Government-furnished  prop-
erty.

Material.

Other work.

Partial termination.

Plant clearance period.

Plant equipment.

Prime contract.

Industrial plant equipment.

Salvage,

Scrap.

Serviceable or usable property.

Settlement agreement.

Settlement proposal.

Special machinery and equip-
ment.

Special tooling.

Special ‘est equipment.

Subcontract.

Termination claim.

Termination inventory.

Terminated portion of the con-
tract.

Unadjucied contract changes.

Termination contracting officer.

Contracting officer.

s":’”"" 18-8,2—General Principles Applicable
T° |h$ Settlement of Fixed-Price Type Contracls
eminated for Convenience and fo the Settle~

ment of all Terminated Cost-Reimbursement
Type Contracts

}g:ggoo Scope of subpart.
201 Authority of contracting offi-
18-8202 cers,
" Prior clearance of significant
18-8.203 contract terminations.
1 343150‘ Notice of termination.
= 4 Methods of settlement,
205 Dutles of prime contractor after
; receipt of notice of termina-
1ias tion,
~8.208 Duties of termination contract-
ing officer after issuance of
18 termination.
18{2064 Termination status report.
1&31208‘2 Release of excess funds.
208-3  Termination case file.
No. 85— 3

Sec.
18-8.206-50

~18-8.207

18-8.208

18-8.209

18-8.209-1
18-8.209-2

18-8.200-3
18-8.200-4

18-8.209-5
18-8.209-6
18-8.209-7
18-8.209-8

18-8.210

18-8.210-1
18-8.210-2
18-8.210-3
18-8.210-4
18-8.210-5
18-8.210-8

18-8.210-7
18-8.211

18-8.212

18-8.212-1
18-8.212-2
18-8.212-3
18-8.212-4
18-8.212-5
18-8.213

18-8.213-1

18-8.213-2
18-8.214

18-8.215

18-8.216
18-8.217

Subpart 18-8.3—Additional

Negotiation and settlement by
the Department of Defense or
other Government agency.

Fraud or other criminal con-
duct.

Audit of prime contract settle-
ment proposals and of sub-
contract settlements,

Settlement of subcontract
claims.

Subcontractor's rights.

Prime contractor’s rights and
obligations.

Settlement procedure.

Authorization for subcontract
settlements without approval
or ratification.

Recognition of judgments and
arbitration awards,

Delay in settlement of subcon-
tractor clalms,

Government assistance in set-
tlement of subcontracts.

Assignment of rights under
supcontracts.

Settlement agreements.

General.

Reserved items.

Government property.

No-cost settlement.

Partial settlements.

Joint settlement of two or more
claims,

Settlement by determination,

Contracting officer’s negotiation
memorandum,

Review and approval of pro-
posed settlements.

Settlement review boards,

Required review and approval.

Scope of review,

Action by board.

Subcontracts.

Payment.

Partial payments. upon terml-
nation,

Final payment.

Cost prinelples applicable to the
settlement of research and
development contracts with
educational institutions.

Settlement of unadjusted con«
tract changes,

[Reserved|

Settlement of terminated con-
tracts with incentive provi-
sions,

Principles Appli-

cable to the Settlement of Terminated Fixed-
Price Type Contracts

18-8.301
18-8.302
18-8.303
18-8.304
18-8.305
18-8.306
18-8.307
18-8.307-1

18-8.307-2
18-8.308
18-8.309

General.

Cost principles.

Allowance for profit.

Adjustment for loss.

Deductions.

Completed end items,

Settlement proposal.

Submission of settlement pro-
posals.

Bases for settlement proposals,

Limitations on settlements.

Equitable adjustment In unit
prices under fixed-price con-
tracts in cases of partial ter-
mination.

Subpart 18-8.4—Additional Principles Applicable
to the Settlement of Terminated Cost-Reimburse-
ment Type Contracts

18-8.401
18-8.402
18-8.403
18-8.404

General considerations.

Discontinuance of vouchers.

[Reserved |

Procedure after vouchers are
discontinued.
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18-8.404-1

18-8.404-2
18-8.404-3
18-8.404-4
18-8.404-5
18-8.405

18-8.405-1
18-8.405-2

18-8.405-3
18-8.406
18-8.407

Submission of settlement pro=

posal.

Audit of settlement proposal,

Partial payments.

Adjustment of overhead costs.

Final settlement.

Procedure for partial termina-
tion.

General.

Submission of settlement pro-
posal (fee only).

Submission of vouchers,

Adjustment of fee.

Termination for default.

Subpart 18-8.6—Tarmination for Default

18-8.600
18-8.601
18-8.602
18-8.602-1
18-8.602-2

18-8.602-3
18-8.602-4

18-8.602-5
18-8.602-6
18-8.602-7
18-8.650

18-8.6560-1
18-8.650-2
18-8.650-3
18-8.650—4
18-8.650-5
18-8.650-6
18-8.650-7

18-8.650-8
18-8.650-9

18-8.650-10
18-8.650-11

Scope of subpart.

General.

Termination of fixed-price sup=
ply contracts for default.
The Government’s right to ter=-

minate for default.

Effect of termination for de-
fault.

Procedure for default.

Procedure in lieu of termina-
tion for default.

Memorandum by the contract=
ing officer.

Repurchase against contractor's
account.

Other damages.

Termination of fixed-price con-
struction contracts for de~
fault.

Termination of the contractor’s
right to proceed.

Effect of termination for de-
fault.

Preliminary notice to surety.

Procedures in case of default,

Dealings with surety—take over
agreements.

Completion by another con-
tractor.

Procedure In lieu of termina-
tion for default.

Documentation in contract file.

Withholding for labor viola-
tions. :

Liquidation of liability.

Excusable default,

Subpart 18-8.7—Clauses

18-8.700
18-8.701

18-8.701-1
18-8.702

18-8.702-1
18-8.703
18-8.704
18-8.704-1
18-8.704-2
18-8.705
18-8.705-1

18-8.705-2
18-8.705-50

18-8.706
18-8.707

18-8.708
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Scope of subpart.,
Termination clause for fixed-
price contracts.

Fixed-price type letter con-

tracts.

Termination clause for cost-
reimbursement type con-
tracts.

Cost-reimbursement type letter
contracts.

[Reserved |

Research and development con-
tracts with educational and
other nonprofit institutions.

Termination clause,

Suggested clause for subcon-
tracts.

Short form termination clauses
for fixed-price type contracts.

Supply and service contracts.

Construction contracts.

Research contracts with educa=-
tional and other nonprofit
institutions.

Subcontract termination clause.

Default clause for fixed-price
supply contracts.

Excusable delays clause for
cost-reimbursement type con=-
tracts.
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18-8.709 Default clause for fixed-price
construction contracts.

Default clause for fixed-price
research and development

contracts.

Subpart 18—-8.8—Forms

Scope of subpart.

Notice of termination.

Telegraphic notice of termina-
tion.

Letter notice of termination,

Forms for settlement of fixed-
price contracts.

DD Form 540—Settlement pro-
posal—Inventory basis.

DD Form 541—Settlement pro-
posal—Total cost basis.

DD Form 831—Settlement pro-
posal—Short form.

‘DD Form 542—Inventory sched-

18-8.710

18-8.800
18-8.801
18-8.801-1

18-8.801-2
18-8.802

18-8.802-1
18-8.802-2
18-8.802-3
18-8.802-4

ule A—Metals in mill product.

form and DD Form §42¢—
Inventory schedule A—Con-
tinuation sheet,

DD Form 543—Inventory sched-
ule B—Raw materials and DD
Form B543¢c, Inventory sched-
ule B—Continuation sheet.

DD Form 544—Inventory sched-
ule C—Work in process and
DD Form 544c—Inventory
schedule C—Continuation
sheet.

DD Form 545—Inventory sched-
ule D—Dies, jigs, fixtures,
ete., and special tools; and DD
Form 545c—Inventory sched-
ule D—Continuation sheet.

DD Form 832—Inventory sched-
ule E—Short form for use
with DD Form 831 only,

DD Form 546—Schedule of ac-
counting information.

DD Form 548—Application for
partial payment.

DD Form 1598—Contract ter-
mination status report.

DD Form 1114 (NASA edi-
tion) —Instructions for use
of contract termination set-
tlement and inventory sched-
ule forms.

DD Form 1115 (NASA edi-
tion) —Instructions In pre-
paring inventory schedules of
contract inventory.

NASA Form 1412—Termination
authority,

NASA Form 1413—Termination
docket checklist.

DD Form 547—Settlement pro-
posal for cost-reimbursement
type contracts.

| Reserved |

Forms of settlement agreement.

Settlement agreement for use
in settling fixed-price prime
contracts after complete ter-
mination.

Settlement agreement for use
in settling fixed-price prime
contracts after partial ter-
mination,

Partial settlement agreement
for use In settling fixed-price
prime contracts after com-
plete or partial termination
where settlement pertains
only to settlements with sub-
contractors,

Settlement agreement for use
in settling cost-reimburse-
ment type prime contracts
after complete termination
where settlement includes
costs.

18-8.802-5

18-8.802-6

18-8.802-7

-~

18-8.802-8

18-8.802-9
18-8.802-10
18-8.802-11

18-8.802-50

18-8.802-51
18-8.802-52

18-8.802-53

18-8.803

18-8.804
18-8.805
18-8.805-1

18-8.805-2

18-8.805-3

18-8.805-4

FEDERAL
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Sec.
18-8.805-5

Settlement agreement for use
in settling cost-reimburse-
ment type prime contracts
after complete termination
where settlement is limited
to fee.

No cost settlement agreement—
Partial termination.

No cost settlement agreement—
Complete termination,

Settlement agreement for use
in settling cost-reimburse-
ment type prime contracts
after partial termination.

Format for settlement of re-
servations,

[Reserved |

Format for the release of ex-
cess funds under terminated
contracts.

Format for termination con-
tracting officer’s settlement
memorandum for fixed-price
type contract terminated for
convenience of the Govern-
ment.

Format for termination con-
tracting officer's settlement
memorandum for cost-reim-
bursement type contracts.

Format for application
grant of authorization.

Format of letter of authoriza-
tion.

18-8.811 Delinquency notices.
AuTHORITY: The provisions of this Part

18-8 issued under 42 U.S.C. 2473(b) (1).

§ 18-8.000
part.
(a) This Part 18-8 establishes uniform
policies and procedures relating to the
complete or partial termination of con-
tracts for the convenience of the Govern-
ment or for default. It includes uniform
contract clauses with respect to termi-
nation and excusable delay, and approved
termination and settlement forms.
(b) This part applies to contracts
which by their terms provide for termi-
nation for the convenience of the Gov-
ernment or for the default of the con-
tractor, whether or not the clauses in
the contract with respect to termination
and excusable delay are those set forth in
Subpart 18-8.7. In the event the clauses
actually used in the contract are properly
authorized terminsation clauses and are
inconsistent with the provisions of this
part, the clauses actually used shall con-
trol to the extent of the inconsistency.
Contracts which do not contain the ap-
plicable clauses may, where it is in the
best interest of the Government, be
amended by agreement prior to or after
termination of the contract, to include
or substitute such a clause. The pro-
visions of this part, unless inappropriate,
shall be used to settle (1) subcontracts
terminated as a result of modification of
a prime contract, and (2) shall be used
as a guide by the contracting officer in
evaluating settlements of subcontracts
terminated for the convenience of a con-
tractor whenever such settlement is to
be the basis of a claim for reimbursement
from the Government by a contractor
under a cost-reimbursement type con-
tract.
~ (¢) The provisions of this part may
be utilized in determining any equitable
adjustment as a result of modification
of any contract other than a cost-reim-
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18-8.805-6
18-8.805-7
18-8.8056-8

18-8.805-9
18-8.806
18-8.807

18-8.808

18-8.809

18-8.810 for

18-8.810-1

Seope and applicability of

bursement type contract pursuant to the
Changes clause.

(d) Pursuant to the agreement it
the Department of Defense, NASA may
request assistance in performing certaiy
contract administration functions, .
cluding termination. Sections 18-8205
50 and 18-8.601 set forth the policy and
instructions for requesting such serviees,

Subpart 18-8.1—Definition of Terms
§ 18-8.101 Definitions.

As used in this part, the following
terms have the meaning stated beloy:

§ 18-8.101-1 Amount of claim or setfle
ment.

When the action to be taken under this
part depends upon the *amount of a
termination claim or settlement, then
in determining such amount, (a) credits
for retention or other disposal of termi-
nation inventory allocated to the claim
and for advance or partial payments
shall not be deducted from the gros
claim or settlement; but (b) amounis
payable for completed articles or work
at the contract price, or for the settle-
ment or discharge of termination claims
of subcontractors, shall be deducted.

§ 18-8.101-2 Common items.

“Common items” means mateyial
which is common in nature to both the
terminated contract and the contractor’s
other work,

§ 18-8.101-3 Continued portion of the
contract,

“Continued portion of the contract’
means that portion of a partially termi-
nated contract which relates to work or
end items not already completed and ac-
cepted prior to the effective date of
termination and which the contractor
must continue to perform.

§ 18-8.101-4 Contractor-acquired prop:
erty.

“Contractor-acquired property” s
property procured or otherwise provxdec}
by the contractor for the perfomance 0
a contract, whether or not the Govern-
ment has title by the terms of the con-
tract, or exercises its contractual right
to take title.

§ 18-8.101-5 Contractor inventory.

“Contractor inventory” means () &
property acquired by and in the posses-
sion of a contractor or subcontractor (i
cluding Government-furnished proﬁé
erty) under a contract pursuant o t};e
terms of which title is vested in ¢
Government, and in excess of ¢
amounts needed to complete run.pef
formance under the entire contract: a“t
(b) any property which the GO\'ernnleEe
is obligated to or has an option to 8 .
over under any type of contract as j-
result either of any changes in the SpeCe
fications or plans thereunder or of b
termination of such contract (or SU”
contract thereunder), prior to cOmP'
tion of the work, for the convenience
at the option of the Government.

§ 18-8.101-6 Disbursing officer.

“Disbursing officer” means the ofﬁfg;
or agent of the office designated &S
paying office under the contract.
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§ 18-8.101-7 Effective date of termina-
1on.

iEffective date of termination” means
{he date upon which the notice of termi-
nation first requires the contractor to
stop performance, in whole or in part,
under the contract. If, however, the
termination notice is received subsequent
io the date fixed for termination, then
the effective date of termination means
the date on which the notice is received.

§10-8.101-8 Government-furnished
property.

“Government-furnished property” is
property in the possession of or acquired
directly by the Goverrdment, and sub-
sequently delivered or otherwise made
available to the contractor.

§18-8.101-9 Material.

“Materal” means property which may
be incorporated into or attached to an
end item to be delivered under a con-
tract or which may be consumed or ex=
pended in the performance of a contract.
It includes, but is not limited to, raw
and processed material, parts, compo-
nents, assemblies, and small tools and
supplies which may be consumed in
normal use in the performance of the
contract,

§18-8.101-10 Other work.

“Other work” means any current
or scheduled work of the contractor,
whether Government or" commercial,
other than work related to the termi-
nated contract.

§18-8.101-11 Partial termination.

“Partial termination” means the ter-
mination of a part, but not all, of the
work which has not been completed and
accepted under a contract.

§18-8.101-12 Plant clearance period.

“Plant clearance period” means a pe-
Tiod beginning with the effective date of
the termination for convenience and
ending, for each  particular property
classification (such as raw materials,
burchased parts, and work in process)
al any one plant or location, 180 days
arter_ receipt by the termination con-
Iracting officer (TCO) of acceptable in-
ventory schedules covering all items of
that particular property classification in
the termination inventory at that plant
or location, or ending on such later date
8 may be agreed to by the TCO and
e contractor. Final phase of a plant
tlearance period means that part of a
plant clearance period after the receipt
of acceptable inventory scheduled cover-
1cng all items of the particular property
lassification at the plant or location.,

§ ‘1'3—3.101-]3 Plant equipment.
meIant equipment” means personal
Perty of a capital nature (consisting
of equipment, machine tools, test equip-
Ment, furniture, vehicles, and accessory
itmd auxiliary items, but excluding special
Ooollng and special test equipment) used
I capable of use in the manufacture
of supplies or in the performance of serv-

%8s or for any administrative or general
Plant purpose,

FEDERAL
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§ 18-8.101-14 Prime contract.

“Prime contract’” means any contract
as defined in § 18-1.207 of this chapter
entered into by any NASA procurement
office.

§ 18-8.101-15

ment.

“Industrial plant equipment” means
that part of plant equipment with an
acquisition cost of $1,000 or more which
is listed in § 18-13.312 of this chapter.

§18-8.101-16  Salvage.

“Salvage” means property which, be-
cause of its worn, damaged, deteriorated,
or incomplete condition, or specialized
nature, has no reasonable prospect of
sale or use as serviceable property with-
out major repairs or alterations but
which has some value in excess of its
scrap value,

§ 18-8.101-17 Scrap.

“Scrap’” means property that has no
reasonable prospect of being sold except
for the recovery value of its basic mate-
rial content.

Industrial plant equip-

§ 18-8.101-18 Serviceable or wusable
property.
“Serviceable or wusable property”

means property that has reasonable
prospect of sale or use either in its exist-
ing form or after minor repairs or
alterations.
§ 18-8.101-19 Setlement agreement.
“Settlement agreement” means a
written agreement in the form of an
amendment to the contract, between the
contractor and the Government settling
all or a severable portion of a settlement
proposal.

§ 18-8.101-20 Settlement proposal.

“Settlement proposal” means a termi-
nation claim submitted by a contractor
or subcontractor in the form, and sup-
ported by the data, required by this part.

§ 18-8.101-21 Special machinery and
equipment.

“Special machinery and equipment”
means that part of plant egquipment
which was acquired or constructed solely
for the performance of the terminated
contract or the terminated contract and
other Government contracts, and as to
which the contractor claims loss of use-
ful value.

§ 18-8.101-22 Special tooling.

“Special tooling” shall have the mean=~
ing given in §18-13.101-5 of this
chapter,

§ 18-8.101-23 Special test equipment.

“Special test equipment” shall have
the meaning given in 18-13,101-6 of this
chapter.

§ 18-8.101-24 Subcontraect.

“Subcontract” means any contract as
defined in § 18-1.207 of this chapter other
than a prime contract, entered into by
a prime contractor or a subcontractor,
calling for supplies or services required
for the performance of any one or more
prime contracts.
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or a subcontract thereunder, and any
other claim which this Part 18-8 au-
thorizes to be asserted and settled in
connection with a termination settle-
ment.

§ 18-8.101-26

“Termination invenfory” means any
items of physical property purchased,
supplied, manufactured, furnished, or
otherwise acquired for performance of
the terminated contract and properly
allocable to the terminated portion of
the contract. The term does not include
any facilities, special test equipment,
material, or special tooling, which are
subject to a separate contract or a special
contract provision governing the use or
disposition thereof. Termination inven-
tory may include contractor-acquired
property and Government-furnished
property as defined in §§ 18-8.101-4 and
18-8.101-8.

§ 18-8.101-27 Terniinated portion of
the coniract.

“Terminated portion of the contract”
means that portion of a terminated con-
tract which relates to work or end terms
not already completed and accepted prior
to the effective date of termination and
which the contractor is not to continue
to perform,

§18-8.101-28 Unadjusted
changes.

“Unajusted contract changes” are any
contract changes or contract provisions
as to which a definitivé modification is
required but has not been executed.

§ 18-8.101-50 Termination coniracting
officer,

“Termination contracting officer" (see
§§ 18-1.206 of this chapter and 18-
8.201(e) ).

§ 18-8.101-51 Contracting officer.

“Contracting officer” as used in this
part means the NASA contracting officer
who awarded the contract and is respon-~
gible for its administration,

Subpart 18-8.2—General Principles
Applicable to the Setilement of
Fixed-Price Type Contracts Termi-
nated for Convenience and to the
Settlement of all Terminated Cost-
Reimbursement Type Confracts

§ 188,200 Scope of subpart.

This Subpart 18-8.2 deals with:

(a) The authority of contracting offi-
cers to terminate contracts in whole or in
part (1) for the convenience of the Gov-
ernment; and (2) in the case of cost-
reimbursement type contracts for
default;+

(b) Duties of the contractor and the
contracting officer after issuance of the
notice of termination;

(¢) General procedures for the settle-
ment of terminated contracts; and

(d) Settlement agreements.

Subpart 48-8.3 sets forth additional prin-
ciples applicable only to fixed-price type
contracts. Subpart 18-8.4 sets forth addi-
tional prineiples applicable only to cost-
reimbursement type contracts. Subpart

Termination inventory.

coniract
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§ 18-8.101-25 Termination claim.

“Termination claim’ means any claim
by a contractor or subcontractor, per-
mitted by the terms of a prime contract,
for compensation for the termination, in
whole or in part, of the prime contract
18-8.6 sets forth the principles applicable
to the termination of fixed-price type
contracts for default.

§ 18-8.201
officers.,

(a) The authority of contracting offi-
cers to terminate contracts for conveni-
ence, and for default in the case of cost-
reimbursement ftype contracts, and to
enter into settlement agreements under
this chapter is usually found in the
termination clause or other provisions of
the contract.

(b) Contracts shall be terminated,
whether for default or convenience, only
when such action is in the best interest
of the Government, as determined in ac-
cordance with this chapter. Where the
contracting officer has ascertained that
(1) the contractor will accept a no-cost
settlement, (2) Government property
was not furnished, and (3) there are no
outstanding payments, claims, or other
contractor obligations, the contracting
officer shall effect a no-cost settlement
agreement in lieu of issuing a notice of
termination. When a no-cost settlement
cannot be obtained, a notice of termina-
tion should be issued; however, when the
price of the undelivered balance of the
contract is less than $1,000, a termina-
tion for convenience should normally not
be effected but the contract be permitted
to run to completion. If a notice of
termination has been issued, negotiation
of the settlement with the contractor, in-
cluding a no-cost seftlement if appro-
priate, shall be the responsibility of the
termination contracting officer (see
§§ 18-8.206 and 18-8.210-4).

(c) Heads of installations shall ap-
point a termination contracting officer
(TCO) (see § 18-1.206 of this chapter)
to perform specific duties relating to con-
tract termination as his primary func-
tion. Such duties should include: (1)
Receiving and reviewing the Termination
Authority (NASA Form 1412); (2) re-
viewing the contract and other related
documents, prior to issuing the Notice of
Termination, to insure protection of the
Government’s rights under the contract;
(3) issuing notices of termination, re-
instatement and recission to contractors;
(4) assigning termination docket control
numbers; (5) developing, maintaining
and managing basic controls relating to
contract termination and settiement ac-
tions, and (6) carrying out the duties,
functions and responsibilitiessset forth
in this Part 18-8.

§ 18-8.202 Prior clearance of signifi-
cant contract terminations.

(a) Prior clearance by NASA Head-
quarters is required before any notice or
any information concerning a proposed
contract termination involving a reduc-
tion in employment of 100 or more con-
tractor employees is released to a con-
tractor, Coordination of the timing of
the notice to the contractor and release
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of information to Congress or the public
is the responsibility of NASA Headquar-
ters through its liaison point designated
in paragraph (b) of this section. In a
labor surplus area a lesser number than
100 may be significant, and if so, should
be similarly cleared.

(b) The following information will be
submitted to the Office of Legislative
Affairs, NASA Headquarters (Code C)
which, in coordination with the Office of
Public Affairs (Code F), has been desig-
nated the NASA liaison point:

(1) Contract number, date, type of
contract;

(2) Name of company;

(3) Nature of contract or end item;

(4) The reasons for the termination;

(5) Contract price of items termi-
nated;

(6) Total number of contractor em-
ployees involved;

(7) Statement of anticipated impact
on the company and the community
(identify) ; identify area labor category,
and whether contractor is large or small
business;

(8) Total number of subcontractors
involved as well as the impact in this
area, if known; and

(9) Draft (unclassified) of suggested
press release of information. Informa-
tion copies of the above will be furnished
the following NASA Headquarters of-
fices: The Office of Public Affairs (Code
F), the cognizant Program Office, and
the Director of Procurement (Code
KDP-3).

(¢) Clearance will be requested as soon
as possible after the decision has been
made to terminate a contract. Pending
receipt of clearance, information perti-
nent to the termination will require “For
Official Use Only” handling unless a
security clearance is required.

(d) The liaison office will act promptly
on the release and not later than 2
working days after receipt so as to avoid
the acerual of termination costs.

§ 18-8.203 Notice of termination.

(a) General. Contracts shall be ter-
minated for convenience, or for default
in the case of cost-reimbursement type
contracts, only by a written notice to
the contractor (see § 18-8.801), stating:

(1) That the contract is being termi-
nated for the convenience of the Gov-
ernment (or for default) pursuant to the
contract provisions authorizing such
termination;

(2) The effective date of termination;

(3) The extent of termination and, if
a partial termination, the portion of the
contract to be continued;

(4) Recommended actions to be taken
by the contractor to minimize the im-
pact on his personnel if the termination,
together with all other outstanding ter-
minations, will result in a significant
reduction in the contractor’s work force
(see paragraph 7 of the letter notice in
§ 18-8.801-2) ; and

(5) Any special instructions.

(b) Distribution of copies. Simultane-
ously with issuance of the termination
notice to the contractor a copy shall be
sent to the office administering the con-
tract and to any known assignee, guar-
antor, or surety of the contractor.
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(¢) Amendment of termination noties
A notice of termination may be amendeq
to provide for:

(1) The correction of mistakes in ths
notice, of a nonsubstantive nature:

(2) Addition of supplemental data o
instructions; and

(3) Rescission of the notice when it
has been determined that the items of
work terminated had been completed or
shipped prior to the contractor’s receipt
of the notice.

(d) Reinstatement of terminated con-
tracts. The procurement office may ay-
thorize reinstatement of the terminated
portion of a contract in whole or in part
by an amendment to the notice of termi-
nation provided that it has been deter-
mined in writing that:

(1) Circumstances clearly indicate a
requirement for the terminated items;
and

(2) Reinstatement is advantageous to
the Government;

Provided, That the written consent of
the contractor is obtained to the
reinstatement.

§ 18-8.204 Methods of settlement.

Settlement of terminated cost-reim-
bursement type contracts and of
fixed-price type contracts terminated for
convenience may be effected by (a) nego-
tiated agreement, (b) determination by
the TCO, (¢) in the case of cost-reim-
bursement type contracts, costing-out
under vouchers using Standard Form
1034, or (d) a combination of thes
methods. Every effort shall be made 0
reach a fair and prompt settlement with
the contractor. The negotiated agree-
ment is the most expeditious and most
satisfactory method of seftling termi-
nation claims and shall be used whenever
feasible. Settlement by determination
shall be used only when a termination
claim cannot be settled by agreement.

§ 18-8.205 Duties of prime contraclor
after receipt of notice of termination

The contractor, after receipt of the
notice of termination and except &
otherwise directed by the TCO, mus
comply with the termination clause of
the contract and the notice of termina-
tion which generally require, among
other things, that the contractor:

(a) Stop work immediately on the
terminated portion of the contract and
discontinue placing subcontracts there:
under; -

(b) Terminate all subcontracts related
to the terminated portion of the primé
contract; f

(¢) Immediately advise the TCO g
any special circumstances precluding ¥
stoppage of work; g )

(d) If the termination is partial, Pef
form the continued portion of the cOI{;
tract and submit promptly any .reql}i&h
for an equitable adjustment of price ¥/
respect to the continued portion of ¥
contract, supported by evidence of &
increase in the cost thereof; :

(e) Take such action as may be ne(C)—
essary, or as the TCO may direct, 0 P
tect and preserve property in the Doéso ol
sion of the contractor in which the it
ernment has or may acquire an intere
and, to the extent directed by the
deliver such property to the Govern
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@) Promptly notify the TCO in writ-
ing of any legal proceedings against the
contractor growing out of any subcon-
et or other commitment related to
the terminated portion of the contract;

(g) Settle all outstanding liabilities
and all claims arising out of termina-
tion of subcontracts, obtaining any ap-
provals or ratifications required by the
TCO;

(h) Prompftly submit his own settle-
ment proposal, supported by appropri~
ate schedules; and

(i) Dispose of any termination inven-
tory, as directed or authorized by the
TCO.

§18-8.206 Duties of termination con-
tracting officer after issuance of no-
tice of termination.

(a) In accordance with the termina-
tion clause in the contract and with the
notice of termination, the TCO shall,
among other things:

(1) Direct the action required of the
prime contractor including the execu-
tion of a no-cost settlement agreement
(see § 18-8,210-4) if appropriate;

(2) Examine the settlement proposal
of the prime contractor and, when ap-
propriate, the settlement proposals of
subcontractors;

(3) Promptly negotiate settlement with
the contractor and enter into a settle-
ment agreement; and

(4) To the extent that he is unable to
negotiate settlement after due and dili-
gent effort, promptly settle the contrac-
tor's claim by determination.

(b) To expedite settlement, the TCO
§hall seek assistance from specially qual-
ified personnel (such as negotiating,
legal, accounting, inspecting, engineer-
Ing, and property disposal personnel) to:

(1) Assist the TCO in dealings with the
contractor;

(2) Render advice on legal and con-
tractual matters:

(3) Conduct accounting reviews and
render advice and assistance on account-
ing matters: and

(4) Perform the following functions
;jgl respect to the termination inven-

(1) Verify its existence;

(i) Determine qualitative and quanti~
lative allocability;

. (i) Make recommendations concern-
0g serviceability and unserviceability.

() Undertake necessary screening
and redistribution: and

(v) Assist the contractor in accom-
p“fhmg other disposition.
w'tg) An initial conference shall be held
51';) : the contractor as promptly as pos-
ot etto develop a definite program for
mec ing the settlement. Where appro-
tinte in the judgment of the TCO, prin-
Pal subcontractors should be present.

¢ TCO shall prepare and place in the
m”nlnatlon case file, a memorandum on

€ results of the conference. Topics dis-
cuﬁed at the conference should include:
sem) General prineiples relating to the
clud_ement of any termination claim, in-
ng obligations of the contractor un-

der the
tract: ation clause of the con-

FEDERAL

RULES AND REGULATIONS

(2) Extent of the termination, point at
which work is stopped, and status of any
plans, drawings, and information which
would have been delivered had the con-
tract been completed;

(3) Status of any continuing work;

(4) Obligation of the contractor to
terminate subcontracts and general prin-
ciples to be followed in settlement of sub-
contractor claims;

(5) Names of subcontractors involved
and the respective dates termination
notices were issued to them;

(6) Contractor personnel handling,
and methods for, review and settlement
of subcontractor claims;

(7) Arrangements for transfer of title
and delivery to the Government of any
malerials required by the Government;

(8) General principles and procedures
to be followed in the protection, preser-
vation, and disposition of contractor’s
and subcontractor’s termination inven-
tory, including the preparation of termi-
nation inventory schedules;

(9) Contractor accounting practices
and preparation of DD Form 546 (Sched-~
ule of Accounting Information) (§ 18-
8.802-9) ;

(10) Form in which settlement pro-
posals shall be submitted;

(11) Accounting review of settlement
proposals;

(12) Any requirement for interim fi-
nancing in the nature of partial
payments;

(13) Tentative time schedule for
negotiation of the settlement including
submission of settlement proposals,
termination inventory schedules, and
accounting information schedules by the
contractor and subcontractors; and

(14) Actions taken by the contractor
to minimize impact upon employees
affected adversely by the termination
(see paragraph 7 of the letter notice in
§ 18-8.801-2),

§ 18-8.206=1 Termination status report.

Upon issuance of a Notice of Termina-
tion and the assignment of the contract
for settlement, the TCO will immediately
prepare a DD Form 1598, “Termination
Status Report” and designate it No. 1
in the “Status Report Number” block, In
addition these reports shall be furnished,
by the TCO, on a quarterly basis for the
quarters ending March, June, September,
and December within 30 days after the
end of each respective quarter. A final
DD Form 1598 shall be submitted by the
TCO when the termination actions have
been completed and the contract is
closed. The DD Form 1598 will be dis-
tributed as follows—

Office  Procurement
DD Form Contracting administer- office code
1598 officer ing settle- DP-3
ment
Initial report. Original._.._. CopY-ncaaae Copy.
Quarterly CoOpY-encnas Original. ... Copy.
report.
Final report.. COPY.aaua-e Original__._. Copy.

§ 18-8.206-2 Release of excess funds,

An estimate of funds required to settle
the termination claim will be made by
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the TCO at the earliest practicable date,
Funds obligated under the contract in
excess of an estimated amount required
for settlement will be released to the
purchasing office within thirty (30) days
after receipt of the termination notice
by the TCO. Continuous surveillance of
required funds will be maintained by the
TCO to permit timely release of any ad-
ditional excess funds. A recommended
format for release of excess funds is in
§ 18-8.807. If it appears that the previous
releases of excess funds have resulted in
a shortage of the amount which will be
required for settlement, the TCO will
inform the purchasing office and request
by letter the reinstatement of funds,
which will be provided within thirty (30)
days thereafter.

§ 18-8.206-3 Termination case file.

A separate termination case file shall
be established and maintained for each
individual termination by the TCO re-
sponsible for negotiating final setlement.
Such file shall include records of all
actions relative to the settlement. (See
§ 18-1.308 of this chapter.)

§ 18-8.206-50 Negotiation and settle-
ment by the Department of Defense
or other Goyernment agency.

Procurement offices shall utilize the
services of the Department of Defense
and other Government agencies when-
ever possible to administer and negotiate
settlement of terminated contracts.
Delegation of the termination functions
will be made in accordance with the pro-
visions of Subpart 18-51.3 of this chapter.

§ 18-8.207 Fraud or

conduct,

Whenever the TCO has reason to
suspect fraud or other criminal conduct
in connection with the settlement of a
terminated contract, he shall discontinue
all negotiations with the contractor and
shall report the facts in accordance with
§ 18-1.111 of this chapter.

§ 18-8.208 Audit of prime contract set-
tlement proposals and of subcontract
settlements.

(a) Each settlement proposal of $2,500
or over submitted by a prime confractor
shall be referred by the T'CO to the cog-
nizant audit office for appropriate exam-
ination and recommendation. The TCO
may, when circumstances indicate the
necessity therefor, refer settlement pro-
posals of less than $2,500 to such office,
The TCO’s referral shall be in writing,
indicate any specific information or data
which the TCO desires to have developed,
and include any facts or circumstances
within the knowledge of the TCO which
will assist the cognizant audit office in
the accomplishment of its function. The
auditor shall develop such information
and may make such further accounting
review as he deems appropriate. The
cognizant audit office shall submit writ-
ten comments and recommendations to
the TCO. In claims of less than $2,500
where a formal examination of the set-
tlement proposal is not warranted, a desk
review will be performed by the TCO or
a qualified member of his staff. A written

other criminal
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summary of the review will be incorpo-
rated in the termination case file.

(b) Subcontract settlements submitted
by a contractor to the TCO for approval
or ratification in accordance with § 18-
8.209 shall be referred to the cognizant
audit office for review and recommenda-
tions if (1) the settlement involves $25,-
000 or more unless an accounting review
of the settlement proposal has been per-
formed by the cognizant audit office; or
(2) the TCO considers an accounting
review in whole or in part, desirable. The
requirements for review under subpara-
graphs (1) or (2) of this paragraph
does not relieve the prime contractor or
higher tier subcontractor of the responsi-
bility for performing an accounting re-
view. The audit office shall submit written
comments and recommendations to the
TCO.

(¢) The responsibility of the con-
tractor set forth in § 18-8.209-1 for set-
tlement of immediate subcontractors’
settlement proposals applies equally to
prime contractors and subcontractors
and includes responsibility for perform-
ing accounting reviews and any neces-
sary field audits. However, in the situa-
tions outlined below, the audit office
generally should be requested to perform
the accounting review of a subcontrac-
tor’s settlement proposal where:

(1) A subcontractor objects to an ac~
counting review of his records by an
upper-tier contractor for competitive
reasons;

(2) The cognizant audit office is cur-
rently performing audit work at the
subcontractor’s plant, or where it can
be performed more economically or
efficiently; -

(3) Audit by the cognizant audit of-
fice is necessary for consistent audit
treatment and orderly administration;
or

(4) The contractor has a substantial
or controlling financial interest in the
subcontractor.

Duplication by the audit office of ac-
counting reviews performed by the
upper-tier contractor on subcontractor
settlement proposals will be avoided to
the extent possible. However, when ap-
propriate, the Government will make ad~
ditional reviews. Where the contractor is
performing accounting reviews in ac-
cordance with this paragraph, the TCO
should request the cognizant audit office
periodically to examine the contractor’s
accounting review procedures (including
but not limited to audit programs, cost
principles applied, working papers, and
audit reports) and performance thereun-
der and make such comments and rec-
ommendaitons fo the contracting officer
as may be deemed appropriate.

(d) The audit report is an advisory
document rendered to the TCO for his
use in negotiating a settlement or issuing
a unilateral determination. Due care and
prudence will be exercised by Govern-
ment personnel in the handling of audit
reports covering a contractor’s or sub-
contractor’s settlement proposals so as
not to reveal privileged information or
information that will jeopardize the
negotiation position of the Government,
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prime contractor, or a higher tier subcon-
tractor. Consistent with the foregoing
and when considered in the Govern-
ment's interest, accounfing reviews
under paragraph (c) of this section may
be made available to prime and higher
tier subcontractors for their use in
settling subcontract claims.

§]8—8;209 Settlement of subcontract
claims,

§ 18-8.209~1 Subcontractor’s rights.

A subcontractor has no contractual
rights against the Government upon the
termination of a prime contract. The
rights of a subcontractor are against the
prime contractor or intermediate sub-
contractor with whom he has contracted.
Upon termination of a prime contract,
the prime contractor and each subcon-
tractor is responsible for the prompt
settlement of the termination claims of
immediate subcontractors.

§ 18-8.209-2 Prime contractor’s rights
and obligations,

Each termination clause provides that,
after receipt of a notice of termination
and except as otherwise directed by the
TCO, the prime contractor shall termi-
nate all subcontracts to the extent that
they relate to the performance of any
work terminated by notice of termina-
tion. Prime contractors should therefore,
for their own protection, include a ter-
mination clause in their subcontracts, A
suggested subcontract termination clause
is set forth in § 18-8.706, The failure of
a prime contractor to include an appro-
priate terminafion clause in any subcon-
tract, or to exercise his rights thereunder,
shall not (a) affect the right of the
Government to require the termination
of the subconiract, or (b) increase the
obligation of the Government beyond
that which would have arisen if the sub-
contract had contained an appropriate
termination clause. In any such case, the
reasonableness of the prime contractor's
settlement with the subcontractor should
normally be measured by the aggregate
amount which would be due under sub-
paragraphs (i), (i), and (iii) of para~
graph (e) of the suggested subcontract
termination clause. Reimbursement in
excess of that amount shall be allowed
only in unusual cases and then only when
the TCO is satisfied that the terms of the
subcontract were negotiated in good
faith and did not unreasonably increase
the rights of the subcontractor.

§ 18-8.209-3 Setilement procedure.

(a) Settlements with subcontractors
shall be made in general conformity with
the policies and principles relating to
settlement of prime contracts as set forth
in this Subpart 18-8.2, and in Subparts
18-8.3 and 18-8.4, as applicable. How-
ever, the bases and form of the subcon-
tractor’s settlement proposal must be
acceptable to the prime contractor or the
next higher tier subcontractor. Each such
settlement shall be supported by ac-
counting and other data sufficient for
adequate review by the Government. In
no event shall the Government pay to
the prime contractor any amount for
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loss of anticipatory profits or conc.

quential damages resulting from tpe

termination of any subcontract (bhut se

§ 18-8.209-5).

(b) Except as provided in § 18-8203-
4, (1) all subcontractor termination in.
ventory shall be disposed of and g
counted for in accordance with Part 13-
24 of this chapter and (2) the TCO shall
require the prime contractor to submitt
him for approval or ratification all ter-
mination settlements with subcontrac-
tors. In submitting each settlement, the
prime contractor shall certify that he has
examined the subcontractor’s claims in-
cluded therein, that they are allocable
to the terminated portion of the prime
contract, and that the settlement is fair
and reasonable, was negotiated in good
faith, and is not more favorable to the
subcontractor than if the Government
were not involved. The contractor shall
also certify that he has received from
all his immediate subcontractors certifi-
cations substantially in the form of his
own certification. With respect to setile-
ments with more remote subcontractors,
the contractor shall certify that he has
no information leading him to doubt
their reasonableness or their allocability
to the terminated portion of the prime
contract.

(¢) The TCO shall promptly examine
such subcontract settlement required to
be submitted to him (including the basls
and form of the proposal upon which the
settlement was based) to satisfy himself
that the subcontract termination was
made necessary by the termination of
the prime contract (or by issuance of a
change order—see § 18-8.000(c)), and
that the settlement was arrived at in
good faith, is reasonable in amount, and
is allocable to the terminated portion of
the contract (or if allocable only in par,
that the proposed allocation is reason-
able) . In considering the reasonableness
of any subcontract settlement, the TCO
shall be guided generally by the provi-
sions of this section relating to the settle-
ment of prime contracts, and shall com-
ply with any appreciable requirements of
§§ 18-8.208 and 18-8.212 relating to ac-
counting and other reviews. Upon com-
pletion of the examination, the TCO
shall notify the contractor in writing ,?‘
(1) his approval or ratification, or </
his reasons for disapproval.

§ 18-8.209-4 Authorization for subeon
tract settlements without approval 0f
ratification.

(a) (1) The TCO may, upon the writ-
ten request of the prime contractor, 81-
thorize him in writing to conclude setbler
ments of $10,000 or less (see § 18-8.101-1
of his terminated subcontracts, mt!é-
out approval or ratification by the TCO:
if.

(i) The TCO is satisfied with the ade-
quacy of the procedures used by the 0%
tractor in settling termination claims
(including proposals for retention, it
or other disposal of termination inveh”
tory) of his immediate and lower U
subcontractors. (The TCO shall ol_ﬁal‘-
the advice and recommendations of ¢
the cognizant audit agency with res;)(-“"';
to the adequacy of the contractor’s aud
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administration, Including personnel; and
(») the cognizant disposal office with
respect to the adequacy of the contrac-
tor's procedures and personnel for the
administration of property disposal
matters.) ; -

(ii) Any termination inventory in-
cluded in determining the amount of the
settlement will be disposed of in accord-
ance with § 18-24.212, except that the
disposition of such inventory shall not
(a) be subject to review by the TCO un-
der § 18-8.209-3(c) or § 18-24.212-3, or
(b) be subject to § 18-24.205: Provided,
however, No industrial plant equipment
included in such inventory shall be dis-
posed of prior to sereening pursuant to
§ 18-24.205-3; and

(ili) The settlement will be accom-
panied by a certificate substantially
similar to the certificate set forth in the
settlement proposal form referenced in
§18—8.802:

Provided, That the TCO shall not grant
to the contractor any authority here-
under for settlements between $2,500 and
$10,000 without the written approval as
fo that contractor of the Procurement
Officer concerned, or his designee. Except
as provided in paragraph (a) (3) of this
section, authority granted to a prime
contractor pursuant to this paragraph
(a) (1) by any contracting officer within
NASA shall be applicable to all prime
contracts of all procurement offices with-
in NASA which have been terminated or
modified by change orders.

(2) Except as provided in paragraph
(a) (3) of this section, the TCO without
further approval or ratification shall ac-
cept, as part of the prime contractor’s
term§nation claim, any settlement of
terminated lower tier subcontracts con-
cluded by any of his immediate or lower
tier subcontractors who, pursuant to
paragraph (a) (1) of this section, have
been granted, by any contracting officer
Within NASA, authority as prime con-
tractors to settle subcontracts: Provided,
That the settlement of such lower tier
subcontracts is within the limit of such
authority. Authorization to settle claims
of lower tier subcontractors shall not be
eéranted directly to subcontractors. How-
EVer, a prime contractor authorized to
approve subcontractor settlements may
also exercise such authority in his capac-
ity as a subcontractor, with respect to
his terminated subcontracts and orders.
When exercising such authority as a
subcontractor, notification thereof shall

furnished the purchaser.

‘ (3) The provisions of paragraphs (a)
1) and (a) (2) of this section shall not
aply to any contracts under the ad-
'I}inl§tration of any contracting officer
Within NASA if such contracting
officer so notifies the prime contractor
toncerned, Such notice ‘(i) shall be in
Writing, (ii) shall be issued only after
Written approval thereof by the Procure-
{‘I’ent Officer or his designee, and (iii)
* baragraph (a) (2) of this section is in-
volved shall specify any subcontractor
affecteq,
e.x('b’ Section 18-24.212 shall apply to
aﬁl disposal of completed end items
ocable to the terminated subcontract,
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except that completed end items allocable
to the terminated subcontract may be
disposed of without review by the TCO
under § 18-8.209-3 or § 18-24.212-3, and
without screening under § 18-24.205, if
the total amount thereof (at the sub-
contract price) when added to the
amount of the settlement does not ex-
ceed the amount authorized under this
§ 18-8.209-4.

(c) A TCO granting the above
authorization to a contractor shall be
responsible for periodically (at least an-
nually) making a selective review of set-
tlements and settlement procedures to
determine whether the contractor is
making adequate reviews and fair settle-
ments, and whether such authorization
shall remain in effect. In connection with
these periodic reviews, the TCO shall ob~
tain the advice and recommendations of
the cognizant audit office with respect to
the auditing aspects of the contractor’s
review procedures and those of the dis-
posal office with respect to property dis-
posal aspects of the contractor’s review
procedures. Whenever the TCO deter~
mines that the contractor’s procedures
are not adequate or that improper set-
tlements are being made, he shall revoke
the authorization by written notice to
the contractor. The revocation shall take
effect only from the date of receipt.

(d) Any number of separate settle-
ments may be made with a single sub-
contractor. However, claims which would
normally be included in a single settle-
ment proposal, such as those based on a
series of separate orders for the same
item under one contract, shall be con-
solidated wherever possible, and shall
not be divided in order to bring them
within an authorization.

(e) Upon written request of the con-
tractor and with the prior written ap-
proval of the Procurement Officer or his
designee, an authorization granted under
paragraph (a) (1), of this section, may
be increased to authorize the contractor
to conclude settlements of more than
$10,000 but not more than $25,000 under
a particular prime contract. Such au-
thorization in excess of $10,000 may be
limited to specific subcontracts or classes
of subcontracts. However, industrial
plant equipment, the cost of which is in-
cluded in determining the amount of the
claim, shall not be disposed of prior to
screening pursuant to § 18-24.205-3.

(f) Authorizations granted under this
paragraph shall not authorize the settie~
ment of requisitions or orders placed
with any division or unit within the con-
tractor’s corporate entity.

(g) A recommended format of the
Contractor's Application for the Grant
of an Authorization is in § 18-8.810 and
the TCO's Letter of Authorization to the
contractor is contained in § 18-8.810-1.

(h) A copy of each Letter of Author-
jzation (§ 18-8.810-1) shall be furnished
the Procurement Office, NASA Head-
quarters (Code KDP-3).

§ 18-8.209-5 Recognition of judgments
and arbitration awards.

(a) In the event a subcontractor ob-
tains a final judgment against a prime
contractor, the TCO shall, for the pur-
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poses of settling the prime contract,
treat the amount of the judgment as a
cost of settling with the subcontractor,
to the extent such judgment is properly
allocable to the terminated portion of
the prime contract if:

(1) The prime contractor has made
reasonable efforts to include in his sub-
contract the termination clause in § 18—
8.706 or a similiar clause excluding pay-
ment of anticipatory profits or conse-
quential damages;

(2) The provisions of the subcontract
relating to the rights of the parties upon
its termination, in whole or in part, are
fair and reasonable and do not unrea-
sonably increase the common law rights
of the subcontractor;

(3) The contractor has made reason-
able efforts to settle the claim of the sub-
contractor;

(4) The contractor has given prompft
notice to the TCO of the initiation of the
proceedings in which the judgment was
rendered and has not refused to give the
Government control of the defense of the
proceedings; and

(5) The contractor has diligently de-
fended the suit or, if the Government
has assumed control of the defense of
the proceedings, has rendered such rea-
sonable assistance as has been requested
by the Government.

If the foregoing conditions are not all
met, the TCO may allow the contractor
such part of the judgment as he con-
siders a fair amount for settling the ter-
mination claim under the subcontract,
giving due regard to the policies set forth
in this Parf 18-8 for settlement of such
claims.

(b) Where a contractor and his sub-
contractor submit a subcontractor ter-
mination claim to arbitration under
any applicable law or contract provision,
the TCO shall recognize the amount of
the arbitration award as the cost of
settling the claim of the subcontractor to
the same extent and under the same
conditions as specified in paragraph (a)
of this section.

§ 18-8.209-6 Delay in settlement

subcontractor ¢laims.

Where a prime contractor is unable
to settle with a subcontractor and such
inability is delaying the settlement of
the prime contract, the TCO may settle
with the prime contractor, excepting
from the settlement the whole or any
part of the claim of such subcontractor
and reserving the rights of the Govern-
ment and of the prime contractor with
respect thereto.

§ 18-8.209-7 Government assistance in
settlement of subcontracts.

In unusual cases the TCO may de-
termine that it is in the best interest of
the Government to offer assistance to
the prime contractor in the settlement
of a particular subcontract. Such a sit-
uation may exist when the prime con-
tractor has made all reasonable efforts
to negotiate the settlement without suc-
cess and the TCO believes that with the
assistance of the Government a settle-
ment can be reached. Such assistance
shall be furnished only with the consent

of
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of the prime contractor. In such cases,
an agreement may be entered into by
the Government, the prime contractor,
and a subcontractor, covering the settle-
ment of one or more subcontracts. In
any such case, payment to the subcon-
tractor shall be effected through the
prime contractor as part of the overall
settlement with the latter.

§ 18-8.209-8 Assignment
under subeontracts,

(a) The termination clauses set forth
in Subpart 18-8.7 obligate the prime
contractor to assign to the Government,
in the manner, at the time, and to the
extent directed by the TCO, all his
right, title, and interest under any sub-
contracts terminated by reason of ter-
mination of the prime contract. The
TCO shall not require such assignment
unless he determines that it is in the
best interest of the Government.

(b) In giving the Government the
right to require the assignment of the
prime contractor’s interest in termi-
nated subcontracts, the- termination
clauses set forth in Subpart 18-8.7 also
provide that the Government shall have
the right, in its discretion, to settle and
pay any or all claims arising out of
the termination of such subcontracts.
This right does not obligate the Gov-
ernment to settle and pay termination
claims of subcontractors. As a general
rule, the prime contractor is obligated
to settle and pay such claims. (Direct
settlements with subcontractors are not
encouraged.) Where, however, the TCO
determines that it is in the best inter-
est of the Government to settle and
pay directly a subcontractor's termina-
tion claim, he shall first obtain approval
of the Procurement Office or his des-
ignee, setting forth in the request the
pertinent facts and the reason for rec-
ommending direct settlement. Upon re-
ceipt of the required approval, the TCO
shall, after notifying the contractor,
proceed to settle the subcontractor’s ter-
mination claim in accordance with ter-
mination procedures applicable to the
settlement of prime contracts. An ex-
ample of a situation in which the best
interest of the Govermment would be
served by effecting a direct settlement
would be where a subcontractor is the
sole source for a product and it appears
that a delay by the prime contractor in
settlement or payment of the subcon-
tractor’s claim will jeopardize the finan-
cial position of the subcontractor.

§ 18-8.210 Secitlement agreements,
§ 18-8.210-1 General.

When a settlement has been negotiated
with respect to the terminated portion
of a contract, and all required reviews
have been obtained, the contractor and
the TCO shall enter into a settlement
agreement on Standard Form 30
(Amendment of Solicifation/Modifica-
tion of Contract). The settlement shall
cover (a) any setoffs and counterclaims
which the Government may have against
the contractor and which may be ap-
plied against the terminated contract,

of rights
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and (b) all claims of subcontractors, ex-
cept claims which are specifically ex-
cepted from the agreement and reserved
for separate settlement,

§ 18-8.210-2 Reserved items. *

Where any rights or claims of the Gov-
ernment or of the contractor other than
standard reservations contained in settle-
ment forms in §§ 18-8.805-1 through 18-
8.805-8 are fo be reserved from the settle-
ment agreement, the agreement shall
clearly and specifically describe the na-
ture and extent of the reserved items.
However, care shall be taken so that the
wording of the reservation does not cre-
ate any new rights in the parties beyond
those in existence prior to the execution
of the settlement agreement, The settle-
ment agnifment shall be clearly marked
“This settlement agreement contains a
reservation” and the contract file shall
be retained until such reservation is re-
moved, The TCO will assure that suffi-
cient funds are reserved to cover com-
plete settlement of the reserved items.
The amount to be reserved will be deter-
mined by the TCO based on the best
evidence available to him at the time
of settlement. The separate settlement of
reserved ltems shall be in accordance
with the provisions of this section and
shall be set forth in settlement agree-
ments. A recommended format for Set-
tlement of Reservations appears in
§ 18-8.805-9.

§ 18-8.210-3 Government property.

Before any settlement agreement is
executed, the TCO shall determine the
status of the Government property ac-
count for the terminated contract. If
the audit of such property required by
B.104 or C.104 discloses property for
which the contractor cannot account, the
settlement agreement shall reserve the
rights of the Government with respect to
such property, or make an appropriate
deduction from the amount otherwise due
the contractor.

§ 18-8.210-4 No-cost settlement.

(a) If no costs have been incurred by
the contractor with respect to the ter-
minated portion of the contract or if the
contractor is willing to waive the costs
incurred by him and if no amounts are
due to the Government under the con-
tract, a no-cost settlement agreement
shall be executed substantially in the
form set forth in § 18-8.805-6 or § 18-
8.805-17, as applicable.

(b) Under a terminated cost-reim-
bursement type contract, the settlement
agreement shall cover only the fee, if
any, when the contractor has vouchered
out all costs within the period specified
in § 18-8.402.

§ 18-8.210-5 Partial settlements,

Every effort should be made by the
TCO to settle in one agreement all rights
and liabilities of the parties under the
contract except those arising from any
continued portion of the contract. Gen-
erally, TCO’s shall not attempt to make
partial seitlements covering particular
items of the prime contractor’s settle-
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ment proposal. However, when a T¢o
cannot promptly effect a complete settle.
ment under the terminated contract, g
partial settlement may be entered into:
Provided (i) (a) The issues on which
agreement has been reached are clearly
severable from other issues, and (b) the
partial settlement will not prejudice the
interest of the Government or the con-
tractor in disposing of the unsettled par
of the claim,

§ 18-8.210-6 Joint settlement of two or
more claims.

With the consent of the contractor,
the contracting officer or officers con-
cerned may negotiate jointly two or
more termination claims of the same
contractor under different contracts,
even though such contracts are with dif-
ferent NASA installations. In such cases,
accounting work shall be consolidated to
the greatest extent practical. The settle-
ment resulting from such joint negotia-
tion may be evidenced by one settlement
agreement covering all contracts in-
volved or by a separate agreement for
each contract involved. Where the settle-
ment agreement. covers more than one
contract, it shall (a) clearly identify the
contracts involved; (b) apportion the
total amount of the settlement among
the several contracts on some reasonable
basis; (¢) have attached or incorporated
therein a schedule showing the appor-
tionment; and (d) be distributed and
attached to each contract involved in the
same mapner as other contract amend-
ments,

§ 18-8.210-7 Settlement by dctermina-
tion.

(a) General. To the extent that the
contractor and TCO are unable to agree
upon the settlement of a terminated
contract or if a termination claim is not
submitted within the period required by
the termination clause in the contract,
the TCO shall issue a determination of
the amount due in accordance with the
termination clause in the contract, in-
cluding any cost principles incorporated
therein by reference. An adjustment for
loss, if any, should be made in accord-
ance with §18-8.304. The TCO shal
comply with provisions of §18-8.210-1
through §§ 18-8.210-6 and 18-8.212-2 in
making any such determination, Copies
of determinations shall be accorded the
same distribution as modifications 0 &
contract,

(b) Notice to the contractor. The
TCO shall give the contractor not less
than 15 days’ notice by certified
(return receipt requested) to submit, o8
or before a stated date, written evidence
substantiating the amount claimed to D¢
due. .

(¢) Submission of evidence. (1) The
contractor has the burden of establish(;
ing by proof satisfactory to the TC
the amount claimed. : h

(2) The contractor may submit ?“cf
vouchers, verified transeripts of books od
account, afidavits, audit reports,
other documents as he may wish. b-
TCO may request the contractor to Sum‘
mit such additional documents and da
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qnd may cause such accounting, inves-
tigations, and audits to be made, as he
deems appropriate. :

(3) The TCO may accept photostatic
or other copies of documents and records,
and shall not require original documents,
mless there is a question of authenticity.

t4) If the contractor wishes to confer
ywith the TCO, or if the TCO wishes addi-
tional information from Government
personnel or from ‘independent experts,
or wishes to consult persons whose affi-
davits or reports have been submitted,
the TCO, in his discretion, may hold such
conferences as he deems appropriate.

(d) Determinations. After reviewing
the information submitted or oftherwise
available to him, the TCO shall deter-
mine the amount due and shall transmit
a copy of his determination to the con-
tractor by certified mail (return receipt
requested). The letter of transmittal
shal]l advise the contractor that the de-
termination is a final decision from
which an appeal may be taken under
the disputes clause. The determination
shall set forth the amount diufe the con-
tractor and shall be supported by de-
talled schedules conforming generally to
the forms for settlement proposals pre-
seribed in § 18-8.802 and by additional
information, schedules, and analyses, as
appropriate. An adequate explanation
shall be given for each major item of
disallowance, The TCO need not recon-
sider (1) any settlement with a subcon-
tractor, (2) any disposition of property,
or (3) any other action relating to the
terminated portion of the contract,
where such settlement, disposition, or
other action has been previously ratified
or approved by him or another duly au-
thorized contracting officer.

(e) Preservation of evidence. The TCO
shall retain in appropriate files all writ-
len evidence and other data or copies
tl_lereof. relied upon by him in making
his determination, exeept that copies of
original books of account, need not be
made, Books of account together with
other original papers and documents,

be returned to the contractor
Within a reasonable time.
D) Appeals. The contractor has a
Tight of appeal, under the Disputes clause
of the contract, from any settlement by
determmation. except that the contrac-
;f" has no such right of appeal where
¢ has failed to submit his settlement
Proposal within the time provided in the
gon_tmct and has failed to request ex-
af‘n-:ion of such time. The pendency of
n }? abpeal shall not affect, the authority of
ore TCO to settle the termination claim
= :iny part thereof by a -negotiated
ti;Il;.em(-snt with the contractor at any
‘e before the appeal is decided.
e Et’ Decision of the NASA Board of
X A"S’“Ct Appeals. A decision of the
A Board of Contract Appeals will
& él“’en effect, when necessary, by a
5 ng ement to the contract. Where ap-
f;o:':nate, a release should be obtained
1zeé] ;-he contractor. TCO’s are author-
0 modify forms of Settlement

Ag i
‘ir_cemex}t in §18-8.805 to accord with
5 Drovision.
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§ 18-8.211 Contracting officer’s nego-
tiation memorandum,

The TCO shall, at the conclusion of
the settlement negotiations, prepare a
memorandum setting forth the principal
elements of the settlement for inclusion
in the termination case file and for the
use of reviewing authorities. If the set-
tlement was negotiated on the basis of
individual items, the TCO shall specify
the factors considered with respect to
each item. If the settlement was nego-
tiated on an overall lump sum basis, the
TCO need not evaluate each item or
group of items individually, but the total
amount of the recommended settlement
shall be supported in reasonable detail.
The memorandum shall include explana-
tions of matters as to which differences
and doubtful questions were settled by
agreement, and the factors taken into
consideration in connection therewith,
and any other matters which, in the
opinion of the TCO, will assist review-
ing authorities in understanding the
basis for the settlement. Recommended
memorandum formats for settlements re-
quiring review board action appear in
§§ 18-8.808 and 18-8.809.

§ 18-8.212 Review and approval of pro-
posed settlements.

§ 18-8.212-1 Settlememt review boards.

The Director of Procurement has
established a Settlement Review Board
at NASA Headquarters to review pro-
posed settlements or determinations in
excess of $500,000. Procurement Officers
at each NASA installation shall estab-
lish a Settlement Review Board to review
proposed setflements or determinations
as required by § 18-8.212-2(a). Each
Settlement Review Board should be com-~
posed of at least three qualified em-
ployees of the installation, who shall be
persons with broad business and con-
tracting experience. The membership of
each Board should include a lawyer, and
in appropriate cases an accountant, an
engineer or industrial specialist. Three
members of the Board shall constitute
a quorum; the Board may act by a ma-
jority of the members present. No person
shall serve as a member of a Settlement
Review Board in reviewing a seftlement
in which he has participated.

§ 18-8.212-2 Required review and ap-
proval.

(a) When required. Prior to execut-
ing a settlement agreement, or issuing
a determination of the amount due un-
der the termination clause of a contract,
or approving or ratifying a subcontract
settlement, the TCO shall submit each
such settlement or determination for re-
view and approval by a Settlement Re-
view Board if:

‘(1) The settlement or determination
involves $50,000 or more (see § 18-
8.101-1);

(2) The settlement or determination
is limited to adjustment of the fee of a
cost-reimbursement contract, or sub-
contract, and (i) in the case of a com-
plete termination, the fee, as adjusted,
is $50,000 or more; or (ii) in the case of
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a partial termination, the fee, as ad-
justed, with respect to the terminated
portion of the contract or subcontract is
$50,000 or more;

(3) The Procurement Officer con-
cerned determines that a review is de-
sirable; or

(4) The TCO, in his discretion, desires
review by the Settlement Review Board.

The review and approval of each settle-
ment or determination in excess of $500,-
000 shall be made by the Board at NASA
Headquarters.

(b) Submission of informatlion. The
TCO shall submit to the Settlement Re-
view Board a statement of the settlement,
supported by such detailed information
as is required for an adequate review.
This information should nomally include
copies of (1) the contractor’s or subcon-
tractor's settlement proposal, (2) the
audit report, (3) the property disposal
report and any required approvals in
connection therewith, (4). the TCO's
memorandum explaining the settlement
(see § 18-8.211), and (5) when appropri-
ate, the opinion of any other Settlement
Review Board which has previously re-
viewed the settlement. The Board may,
in its discretion, require the submission
of additional information. Submission of
information to the Settlement Review
Board shall be in six copies.

§ 18-8.212-3 Scope of review.

The function of a Settlement Review
Board is to determine the overall reason-
ableness of the proposed settlement
agreement or determination from the
standpoint of protecting the Govern-
ment’s interest. The Board may vary the
scope and intensity of the review accord-
ing to the size and complexity of the pro-
posed settlement agreement or determi-
nation and any other relevant factors.
It is not infended that the Board ex-
amine in detail every element entering
into the proposed setflement agreement
or determination, but the Beoard may
inquire into selected elements of the
proposed settlement agreement or de-
termination to assure that it has been
conducted competently and is based on
adequate information.

§ 18-8.212-4 Action by Board.

The Settlement Review Board shall
submit to the TCO a written opinion
with respect to the proposed settlement
agreement or determination and any
other mafter considered by the Board
setting forth its approval or disapproval
thereof, or other decision thereon. Fail-
ure of the Board to submit a written
opinion as to any proposed settlement
agreement or determination within 30
days after submission to the Board of all
the information required pursuant to
§ 18-8.212-2(b) shall operate as an ap-
proval by the Board.

§ 18-8.212-5 Subcontracts.

A TCO may authorize the contract ad-
ministration office cognizant of an up-
per-tier subcontractor to grant approval
or ratification, including necessary set-
tlement review board approvals, of pro-
posed subcontractor settlements de-
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scribed in § 18-8.209-3(c), which are first
reviewed and referred by the prime con-
tractor to the TCO. This procedure may
be used only for specific contracts and is
not applicable to settlements between
the contractor and his immediate sub-
contractors.

§ 18-8.213 Payment.

§ 18-8.213-1 Partial
termination.

(a) General. If the contract authorized
partial payments on termination claims
prior to settlement, a fixed-price prime
contractor, or a cost-reimbursement
prime contractor whose settlement pro-
posal includes costs, may request such
partial payments in the form referenced
in § 18-8.802-10 at any time after sub-
mission of interim or final settlement
proposals. Applications for partial pay-
ments shall be processed promptly. A
subcontractor’s partial payment appli-
cation shall be submitted through the
prime contractor and the prime contrac-
tor shall attach his own invoice and rec-
ommendations to the subcontractor’s
application. Partial payments to a sub-
contractor shall be made only by the
prime contractor. An appropriate reser-
vation as to final price with respect to
such completed articles shall be incorpo-
rated in the supplemental agreement.

(b) Amount of partial payment. Be-
fore approving any partial payment re-
quested by the contractor, the TCO shall
have made such accounting, engineer-
ing, or other specialized reviews as he
deems proper of the data required by
this Part 18-8 to be submitted in sup-
port of the contractor's settlement pro-
posals. If such reviews and the TCO’s
examination of the data indicate that
the requested partial payment is proper,
the TCO may, in his discretion, author-
ize payments as follows:

(1) An amount up to 100 percent of
the contract price, adjusted in accord-
ance with § 18-8.306 for undelivered ac-
ceptable items completed prior to the
termination date, or completed there-
after with the approval of the TCO,
which are included in the contractor’s
settlement proposals pursuant to § 18-
8.306;

(2) An amount up to 100 percent of
the amount of any subcontract settle-
ment effected and paid by the prime
contractor; provided the settlement has
been approved or ratified by the TCO
pursuant to §18-8.209-3(c) or has been
authorized pursuant to § 18-8.209-4;

(3) An amount up to 90 percent of the
direct cost of termination inventory, in-
cluding costs of raw materials, purchased
parts, supplies, and direct labor;

(4) A reasonable amount, not to ex-
ceed 90 percent, of other allowable costs
(including manufacturing and admin-
istrative overhead) allocable to the ter-
minated portion of the contract and not
included in (1), (2), or (3) above; and

(5) An amount up to 100 percent of
partial payments made to subcontrac-
tors in conformance with this paragraph
(b).

No partial payments shall be made on
account of profit or fee which may be

payments upon
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claimed with respect to the terminated
portion of the contract, In exercising his
discretion as to the extent to which par-
tial payments shall be made, the TCO
shall consider the diligence of the con-
tractor in settling with his subcontrac-
tors and in preparing his own claim.

(c) Recognition of assignments.
Where an assignment of c¢laims has been
made under the contract, partial pay-
ments shall not be made to other than
the assignee unless the parties to the
assignment consent to the payments.
Where moneys payable under the con-
tract have been assigned, applications of
subcontractors for partial payment shall
not be approved for payment unless a
written statement has been secured by
the contractor from the assignee, agree-
ing to and authorizing the payment of
funds in the manner prescribed by Sec-
tion V of the Application (DD Form 548).

(d) Security for partial payments. To
the extent that any partial payment is
made with respect to completed end
items or for direct or indirect costs of
termination inventory, the interest of
the Government shall be protected by
transfer of title to the Government of
the completed end items or termination
inventory concerned, or by the creation
of a lien in favor of the Government,
paramount to all other liens, on such
completed end items or termination in-
ventory, or by other appropriate means.

(e) Deductions in computing amount
of partial payments. There shall be de-
ducted from the gross amount of any par-
tial payment otherwise payable under
§ 18-8.213-1(b) :

(1) All unliquidated balances of prog-
ress payments and advance payment
(including interest thereon) theretofore
made to the contractor, which are al-
locable to the terminated portion of the
contract; and

(2) The amounts of all credits arising
from the purchase, retention, or sale of
property the cost of which are included
in the application for partial payment.

(f) Limitation on total amount: Ej-
fect of overpayment. The total amount
of all partial payments shall not exceed
the amount which will, in the opinion
of the TCO, become due to the contrac-
tor by reason of the termination. If the
total of partial payments made to the
contractor should exceed the amount
finally determined to be due to the con-
tractor on his termination claim, the ex-
cess shall be repayable to the Govern-
ment on demand, together with interest
computed at the rate of six percent per
annum from the date of such excess
payment was received by the contractor
to the date of repayment: Provided,
That

(1) No interest shall be charged for
any such excess payment attributable
to a reduction in the contract termina-
tion claim by reason of retention or other
disposition of termination inventory,
until 10 days after the date of such
retention or disposition, or such later
date as determined by the TCO by reason
of the circumstances, and

(2) No interest shall be charged for
overpayment under cost-reimbursement
type research and development con-
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tracts (without profit or fee to the cop.
tractor) if the overpayments are repsig
to the Government within 30 days after
demand.

(g) Certification and approval of par.
tial payments. Partial payments fn g
specific amount shall be made on the
basis of vouchers or invoices certified
by the contractor. The certification shall
include, in addition to any other provi.
sions ordinarily required to be included
in such certificate, the following.

The payment covered by this voucher i
a partial payment on account of the Con-
tractor's termination claim under contract
O sapas , made pursuant to Part 8 of the
NASA Procurement Regulation.

The invoice or voucher, if proper, shall be
approved by the TCO by noting thereon
the following.

Payment in the amount of $ _______
approved.

§ 18-8.213-2 Final payment.

(a) Negotiated settlement. Upon ex-
ecution of a settlement agreement, a
voucher or invoice showing the amount
agreed upon, less any portion previously
paid, shall be prepared and certified in
the usual form and presented to the
disbursing officer for payment. A copy
of the settlement agreement shall be at-
tached to the voucher or invoice.

(b) Settlement by determination. In
the event of a settlement by determina-
tion:

(1) If the contractor has not appealed
the determination a voucher or invoicé
showing the amount so determined to b
due, less any portion previously paid
shall be prepared and certified in he
usual form and presented to the disburs-
ing officer for payment; or ,

(2) If the contractor has appealed thé
determination, a voucher or invowe
showing the amount finally determinét
on such appeal to be due, less any pol-
tion previously paid, shall be prepared
and certified in the usual form and pre-
sented to the disbursing officer for pay-
ment. Pending determination of am
appeal, an invoice or voucher pursuanbt
to paragraph (b) (1) of this section may
be presented to the disbursing officer 'fO{
payment, without prejudice to the rights
of either party on the appeal. A

(¢) Imterest. No interest; shall be paid
by the Government on the amount d’uf
under a settlement agreement or a setties
ment by determination.

§ 18-8.214 Cost principles
the settlement of research and devet
opment conltracts with educationd
institutions.

The cost principles and pmcedures}e’{
forth in Subpart 18-15.3 shall._su?lleg_
to the general policies set forth I 3 i
8.301, be a guide for the negotiation ‘{
settlements under fixed price Of ,Coz,
reimbursement type contracts for exP¢
mental, developmental or resegrcn M: :
with educational institutions, in acc:
ance with §§ 18-15.103 and 18-15.6. ;

§18-8.215 Setdement of unadiv®
contract changes.

(a) Prior to settlement of & cox}nplllefgf_'
terminated contract, the TCO sh&

a pplimbh- 10
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{ain from the contracting officer a list of
qll unadjusted contract changes pertain-
ing thereto. The TCO shall settle, as part
of final settlement, all unadjusted con-
iract changes after obtaining the recom-
mendations of the purchasing office con-
cerning such changes.

(by When the contract has been
partially terminated, any outstanding
uedjusted contract changes will be
nandled by the contracting officer. How-
ever, delegation may be made by the
wntracting officer to the TCO.

§18-8.217 Settlement of terminated
contracts with incentive provisions.

(a) FPI contracts. The settlement of
terminated contracts containing an in-
centive clause shall be in accordance with
the provisions of paragraph (1) of the
clause in §§ 18-7.108 and 18-8.701.

(1) Partial termination. Under a
partial termination of a FPI contract, the
TCO shall negotiate a settlemenf pur-
suant to the termination for convenience
clause, as provided in paragraph (1) of
the clause in § 18-7.108. The application
of the incentive price revision provisions
to completed items accepted by the Gov-
emnment, including any for which reim-
bursement may be claimed in the settle-
ment proposal, shall be accomplished by
the contracting officer. Reimbursement
for completed articles included in the
set_tlement proposal for which a final
price has not been established shall be
at target price.

(2) Complete termination. If any items
were delivered and accepted by the Gov-
emment, prices shall be established by
the contracting officer under the incen-
tive provisions of the contract. On the
terminated portion of the contract, the
provisions of the termination clause (see
§18-8.701) shall govern and the provi-
Sions of the incentive clause shall not be
anplicable. The TCO responsible for the

ation settlement will assure him-
slf, on the basis of evidence he deems
Proper (including coordination with the
tontracting officer), that no portion of
the costs considered in the negotiations
under the incentive proyvisions are in-
tluded in the termination settlement.

(b) CPIF contracts. The settlement of
temmatcd contracts containing an in-
thtive clause shall be in accordance
With the provisions of § 18-8.702.

" (1 Partial termination. Under a par-
liﬂl lermination of a CPIF contract, set-

‘ment by the TCO shall be limited to
’;1 adjustment of target fee as provided
72(‘;‘Wgraph (h) of the clause in § 18-
@ re The supplemental agreement
io Include a reservation with respect
.mvm}y adjustment of target cost result-
J'u:t rom the partial termination. Ad-

ent of target cost, if required, shall
ﬁce?ccompllshed by the contracting of-

m;ﬁé Complete termination. The settle-
Rith t‘;‘“ be negotiated in accordance
sud €. provisions of Subpart 18-8.4
_ §18-8.702. The fee shall be adjusted

the basis of the target fee, and the

Incentive provisi
ons shall be
o considereq, not be applied
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Subpart 18-8.3—Additional Prin-
ciples Applicable to the Settlement
of Terminated Fixed-Price Type
Contracts

§ 18-8.301 General.

(a) A settlement should compensate
the contractor fairly for the work done
and the preparations made for the ter-
minated portions of the contract, includ-
ing an allowance for profit thereon which
is reasonable under the circumstances.
Fair compensation is a matter of jude-
ment and cannot be measured exactly.
In a given case, various methods may
be equally appropriate for arriving at
fair compensation. The application of
standards of business judgment, as dis-
tinguished from strict accounting prin-
ciples, is the heart of a settlement.

(b) The primary objective is to nego~
tiate a settlement by agreement. The
parties may agree upon a total amount
to be paid the contractor without agree-
ing on or segregating the particular ele-
ments of costs or profit comprising this
amount.

(¢) Cost and accounting data may
provide guides, but are not rigid meas-
ures, for ascertaining fair compensation.
In appropriate cases, costs may be esti-
mated, differences compromised, and
doubtful questions settled, by agreement.
Other types of data, criteria, or stand-
ards may furnish equally reliable guides
to fair compensation. The amount of
recordkeeping, reporting and account-
ing, in connection with the settlement of
termination claims shall be kept to the
minimum compatible with the reasonable
protection of the public interest.

§ 18-8.302 Cost principles.

The principles set forth in the appli-
cable subpart of Part 18-15 shall be used
as a guide for the evaluation of cost in-
formation in the negotiation of a ter-
mination settlement.

§ 18-8.303 Allowance for profit.

(a) General. Profit shall be allowed
on preparations made and work done by
the contractor for the terminated portion
of the contract. Although the contrac-
tor’s settlement efforts will be considered,
profit will not be based on the dollar
amount of the contractor's settlement
expenses. Anticipatory profits and con-
sequential damages shall not be allowed
(but see § 18-8.209-5). Any reasonable
method may be used to arrive at a fair
profit, separately or as a part of the
whole settlement.

(b) Factors to be considered. In ne-
gotiating or determining profit, factors to
be considered include:

(1) Extent and difficulty of the work
done by the contractor as compared with
the total work required by the contract;
engineering estimates of the percentage
of completion ordinarily should not be
required, but if available should be
considered;

(2) Engineering work, production
scheduling, planning, technical study
and supervision, and other necessary
services;
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(3) Efficiency of the contractor, with
particular regard to— :

(i) Attainment of quantity and quality
production,

(ii) Reduction of costs,

(ii) Economy in the use of materials,
facilities, and manpower; and

(iv) Disposition of termination in-
ventory.

(4) Amount and source of capital em-
ployed and extent of risk assumed;

(5) Inventive and developmental con-
tributions, and cooperation with the
Government and other contractors in
supplying technical assistance;

(6) Character of the business, includ-
ing the source and nature of materials
and the complexity of manufacturing
techniques;

() The rate of profit which the con-
tractor would have earned had the con-
tarct been completed;

(8) Character and difficulty of sub-
contracting inecluding selection, place-
ment, and management of subcontracts;
engineering, technical assistance, and
other services rendered; and effort in
in negotiating settlement of terminated
subcontracts. The profit allowed for the
contractor’s efforts shall not be measured
by the amount of the contractor’s pay-
ment to subcontractors for settlement
of their termination claims. The term-
ination of a contract removes risks and
responsibilities with respect to material
or services which have not been delivered
or furnished by the subcontractor. There-
fore, no allowance to the prime contrac-
tor for profit may be made for such
material or services which, as of the ef-
fective date of termination, have not
been delivered by the subcontractor, re-
gardless of the percentage of completion;
and A

(9) The rate of profit both parties con-
templated at the time the contract was
negotiated,

§ 18-8.304 Adjustment for loss.

(a) "In the negotiation or determina-
tion of any settlement, no profit shall be
allowed if it appears that the contractor
would have incurred a loss had the en-
tire contract been completed. The
amount of loss shall be negotiated or
determined and an adjustment in the
amount of settlement shall be made as
specified in paragraphs (b) or (e¢) of
this section. In estimating the cost to
complete, consideration shall be given
to expected production efficiencies and
to other factors affecting the cost to
complete.

(b) If the settlement is on an inven-
tory" basis, the contractor shall not be
paid more than:

(1) The amount negotiated or deter-
mined for settlement expenses;

(2) The contract price, as adjusted,
for acceptable completed end items (see
§ 18-8.306) ; and

(3) The remainder of the settlement
amount otherwise agreed or determined
(not exeluding the allocable portion of
initial costs (see § 18-15.205-42(c))), re-
duced by multiplying that remainder by
the ratio of (i) the total contract price,
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to (ii) the total cost incurred prior to
termination plus the estimated costs to
complete the entire contract;

less all disposal credits and all unliqui-
dated advance and progress payments
previously made to the contractor under
the contract.

(¢) If the settlement is on a total cost
basis, the contractor shall not be paid
more than:

(1) The amount negotiated or deter-
mined for settlement expenses; and

(2) The remainder of the total settle-
ment amount otherwise agreed or deter-
mined, reduced by multiplying that re-
mainder by the ratio of (i) the total
contract price, to (ii) that remainder
plus the estimated cost to complete the
entire contract;

less all disposal and other credits, all ad-
vance and progress payments, and all
other amounts previously paid to the
contractor under the contract.

§ 18-8.305

From the amount payable to the con-
tractor under a settlement, there shall
be deducted (a) the agreed price for
any part of the termination inventory
purchased or retained by the contractor,
and the proceeds of sale of any materials
sold by him, which have not otherwise
been paid or credited to the Govern-
ment; (b) the fair value, as determined
by the TCO, of any part of the termina-
tion inventory which, prior to transfer
of title to the Government or to a buyer
pursuant to Part 18-24, is destroyed, lost,
stolen, or so damaged as to become un-
deliverable, except for normal spoilage
or to the extent the Government has ex-
pressly assumed the risk of loss; and (¢)
such other amounts as appropriate in
the particular case.

§ 18-8.306 Completed end items.

Promptly after the effective date of
termination, the TCO shall have all un-
delivered completed end items inspected
and accepted if they comply with the
prime contract requirements, and shall
determine which accepted end items shall
be delivered under the contract. The con-
tractor shall be paid for completed end
items so accepted and delivered by in-
voicing them at the contract price in the
usual manner and shall not include such
end items in his termination claim.
‘Where completed end items, though ac-
cepted, are not to be delivered under the
contract, the contractor shall include
such end items in his settlement pro-
posal at the contract price, appropriately
adjusted for any saving of freight or
other charges, together with any credits
for their purchase, retention, or sale.

§ 18-8.307 Seutlement proposals.

§ 18-8.307-1
proposals.
(a) Subject to the provisions of the
Termination clause in the contract, the
contractor should promptly submit to
the TCO a settlement proposal setting
forth the amount claimed to be due by
reason of the termination. The proposal
must be submitted within 1 year from
the effective date of the termination, un-

Deductions.

Submission of settlement
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less the period has been extended in
accordance with the terms of the con-
tract. Termination charges under a single
prime contract involving two or more
divisions or units of the prime contractor
must be consolidated and included in a
single termination claim.

(b) The settlement proposal must
cover all elements of the contractor’s
claim, including settlements with sub-
contractors. With the consent of the
TCO, proposals may be filed in successive
steps covering separate portions of a
claim. Such interim proposals shall in-
clude all costs of a particular type, except
as the TCO may authorize otherwise.

(¢) Settlement proposals must be in
the form prescribed in § 18-8.802. When
none of those forms is adequate for a
particular contract, the Director of Pro-
curement may authorize appropriate
modifications. Settlement proposals must
be in reasonable detail supported by ade-
quate accounting data. Actual, standard
(appropriately adjusted), or average
costs, may be used in preparing settle-
ment proposals: Provided, That such
costs are determined in accordance with
generally recognized accounting princi-
ples consistently followed by the con-
tractor, When actual, standard, or aver-
age costs are not reasomably available,
estimated costs may be used if the
method of arriving at the estimates is
approved by the TCO. A contractor shall
not be required to maintain unduly
elaborate cost accounting systems merely
because his contracts may subsequently
be terminated.

(d) DD Form 8.1 (see § 18-8.802-3)
may be used when the total claim is less
than $10,000, unless otherwise instructed
by the TCO. Claims which would nor-
mally be included in a single settlement
proposal, such as those based on a series
of separate orders for the same item
under one contract, must be consolidated
wherever possible and must not be
divided in such a way as to bring them
below $10,000. ;

(e) The Scedule of Accounting Infor-
mation, DD Form 546, must be submitted
for each termination under a contract
on which a c¢laim for reimbursement of
costs is made, except that the Schedule
is not required when the Short Form
Settlement Proposal, DD Form 831, is
used. Although several interim proposals
may be submited, DD Form 546 need be
submitted only once unless, subsequent
to filing of the original form, major
changes occur in the information
contained therein.

§ 18-8.307-2 Bases for settlement pro-
posals.

(a) Imventory basis. Use of the inven~
tory basis for settlement proposals is pre-
ferred. Under this basis the contractor
may claim only costs chargeable or allo-
cable to the terminated portion of the
contract, and the settlement proposal
must itemize separately:

(1) At purchase or manufacturing
cost, each of the following metals, raw
materials, purchased parts, work in pro-
cess, finished parts, components, dies,
jigs, fixtures, and tooling;

(2) Charges such as engineering costs
initial costs, and general administratiy
costs;

(3) Costs of settlements with subeop.
tractors;

(4) Settlement expenses; and

(5) Other proper charges.

An allowance for profit (see § 18-8.303)
or adjustment for loss (see § 18-8.304(h))
must be made to complete the gross ter.
mination claim. All unliquidated advane
and progress payments, and all disposal
and other credits known when the pro.
posal is submitted, must then K
deducted.

(b) Total cost basis. (1) When use of
the inventory basis is not practicable or
will unduly delay settlement, the total
cost basis may be used if approved in
advance by the TCO. The following are
examples of situations where use of the
total cost basis may be permitted by
the TCO:

(i) If production has not commenced
and the accumulated costs represent
planning and preproduction or “ge
ready” expenses;

(ii) If the contractor’s accounting sys-
tem will not readily lend itself to the
establishment of unit costs for work in
process and finished products;

(iii) If the contract does not specify
unit prices; or

(iv) If the termination is complete
and involves a letter contract.

(2) When the total cost basis is used
under a complete termingtion, all costs
incurred under the contract up to the
effective date of termination must be
itemized and the costs of settlements
with subcontractors and applicable sei-
tlement expenses must be added. An al-
lowance for profit (see § 18-3.303) 0f
adjustment for loss (see § 18-8.304(c)!
must be made. The contract price for all
end items which have been or are to b
delivered and accepted must be deé
ducted. All unliquidated advance and
progress payments, disposal and other
credits known when the proposal
submitted, must also be deducted.

(3) When the total cost basis is used
under a partial termination, the se.mt‘-
ment proposal must not be submitted
until completion of the continued por
tion of the contract. The settlement pro-
posal must be prepared in accordanc
with paragraph (b)(2) of this section
except that all costs incurred to the date
of completion of the continued portic?
of the contract must be included. .

(¢c) Other basis. Terminalion‘flﬂ“m'
may not be submitted on any basis o;hbl”r
than paragraph (a) or paragra}ﬂ} ;
of this section without the prio 81’!'
proval of the Director of Procuremen

§ 18-8.308 Limitation on settlement®

The total amound payable to the conl-
tractor on account of & settleg\?ﬁ )
whether through negotiation or bS i
termination, before deducting disPC
or other credits and exclusive of se't
ment costs, must not exceed the contra
price less payments otherwise m& U
to be made under the contract.
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$18-8.309 Equitable adjustment in unit
prices under fixed-price contracts in
cases of partial termination.

() If, as a result of a partial termina-
tion, the contractor submits in writing
3 request according to the termination
cause for an equitable adjustment of
the price or prices specified in the con-
iract which are related to the con-
tinued portion, the request must be sent
i the purchasing office.

(b) The contracting officer shall have
final responsibility for negotiating an
guitable adjustment in the price relat-
ing to the continued portion of the con-
tract and will effect a supplemental
agreement covering any changes in
price. The contracting officer shall as-
aure himself, on the basis of evidence he
deems proper (including coordination
with the TCO), that no portion of any
inerease in price has been included in
any termination settlement previously
made or currently in process.

(¢) The TCO shall assure himself, on
the basis of evidence he deems proper
(ineluding coordination with the con-
tracting officer), that no portion of the
sts included in the equitable adjust-
ment for the continued portion of the
contract are included in the termination
seitlement,

Subpart 18-8.4—Additional Princi-
ples Applicable to the Settlement
of Terminated Cost-Reimbursement
Type Contracts

§18-8.401 General considerations.

The termination clauses for cost-reim-
bursement type contracts (see §§ 18-8.702
&nd 18-8.704) provide for the settlement
of costs and of fee, if any. The provisions
of the particular contract governing

i3 shall determine what costs are
allowahle,

§18-8.402

(@) When the contract has been com-
Dletely treminated, the contractor shall
Mot use Standard Form 1034 (Public
Voucher) after the last day of the sixth
month folowing the month in which the
¥mination notice is effective; how-
ev{er, he may elect to discontinue the use
‘O&such vouchers at any time prior there-
o’-tWhen the contractor has vouchered
U all costs within the 6-month period,
mnclalm for fee, if any, may be sub-
= t:ed on DD Form 547 (see § 18-8.803)
a t.;’ letter appropriately certified. The
¥ thactor must substantiate the amount
= € fee he claims. The claim for fee
Ust be submitted to the contracting
T Within 1 year from the effective
le of termination, unless the period
been extended in accordance with the
oot of the contract. When the use of
“ u:h eI has been discontinued, all un-
woored costs and claim for fee, if any,
anc thereafter be submitted in accord-
(e With § 18-8.404.
. an; tWhe-n the contract has been par-
8405 crminated, the provisions of § 18-
4 shall pe applied,

Discontinuance of vouchers.
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§ 18-8.404 Procedure after vouchers
are discontinued.

§ 18-8.404-1 Submission of settlement
proposal.

The contractor shall submit a settle-
ment proposal covering unvouchered
costs and his claim for a fee, if any.
Such proposal shall be submitted to the
TCO within 1 year from the effective
date of termination, unless the period has
been extended in accordance with the
terms of the contract and in the form
prescribed in § 18-8.803 unless the Direc-
tor of Procurement authorizes modifica~-
tion thereof. The proposal shall contain
only unvouchered costs and the con-
tractor may not include in such proposal
costs which:

(a) Have been finally disallowed by
the contracting officet; or ‘

(b) Are the subject of a reclaim
voucher or any costs of a similar nature.

§ 18-8.404-2 Audit of settlement pro-
posal.

The TCO shall submit the settlement
proposal to the cognizant audit office for
appropriate examination and recom-
mendation in accordance with § 18-
8.208. However, if the settlement pro-
posal is limited to an adjustment of fee,
no referral to the audit office is required.

§ 18-8.404-3 Partial payments.

Requests for partial payments shall be
made and processed in accordance with
§ 18-8.213-1.

§ 18-8.404-4 Adjustment of overhead

cosls.

(a) If the contract contains a negoti-
ated overhead rate clause (see § 18-
3.704) and it appears that adjustment of
overhead costs applicable to vouchered
costs under the procedure established for
determining such negotiated overhead
rates will unduly delay final settlement,
the TCO after obtaining appropriate in-
formation from the cognizant auditor
may agree with the contractor:

(1) To negotiate the amount of over-
head for the contract for the period for
which fixed overhead rates have not
previously been negotiated, based upon
audit recommendations requested by the
TCO for such purpose or utilize provi-
sional rates for this period to expedi-
tiously effect final settlement if the pro-
visional rate appears reasonable (see
§ 18-3.706(d)) ; or

(2) That any overhead adjustment
shall be reserved in the final settlement
agreement, pending establishment of
negotiated rates in accordance with Sub-
part 18-3.7.

(b) When an amount of overhead is
negotiated pursuant to paragraph (a)
(1) of this section, the contractor will
eliminate such overhead and the related
direct costs on which it was based from
the total pool and base used to compute
overhead for other contracts performed
during the applicable accounting period.

§ 18-8.404-5 Final settlement,

(a) The TCO shall proceed with the
settlement and execution of an appro-
priate settlement agreement upon receipt
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of the audit report, if applicable, and the
contract audit closing statement cover-
ing vouchered cost (see § 18-51.310-3).

(b) The fee shall be adjusted as pro-
vided in § 18-8.406.

(¢) The final settlement agreement
may include all claims of the Govern-
ment and of the contractor under the
terminated contract, except that no
amount may be allowed for any item of
cost disallowed by the contracting officer,
or for any other item of cost of the same
nafture.

(d) The provisions of the contract
governing the types of reimbursable costs
shall constitute the basis of negotiations;
however, if an overall settlement of costs
is agreed upon, agreement on each sepa~
rate element of cost is not necessary. In
appropriate cases, differences may be
compromised and doubtful questions
settled by agreement. An overall settle-
ment shall not, under any circumstances,
be made the means of reimbursing con-
tractors for costs which under the pro-
visions of the contract are clearly not
allowable,

§ 18-8.405 Procedure for partial termi-

nation.

§ 18-8.405-1 General.

(a) In the event of a partial termina-
tion, the settlement shall be limited to
an adjustment of the fee, if any, and,
subject to the concurrence of the con-
tracting officer a reduction in estimated
cost. The fee shall be adjusted in accord-
ance with §§ 18-8.405-2 and 18-8.406
unless the termination contracting of-
ficer determines that:

(1) The terminated portion is clearly
severable from the balance of the con-
tract; or

(2) Performance of the contract is
virtually complete, or that performance
of any continued portion is only.on sub-
sidiary items or spare parts, or is other-
wise not substantial.

(b) In the case of the foregoing ex-
ceptions, the procedures in §§ 18-8.402,
and 18-8.404 are applicable.

§ 18-8.405-2 Submission of settlement
proposal (fee only).

The contractor shall submit a settle-
ment proposal which shall be limited to
a proposed reduction in the amount of
fee, if any. Such proposal shall be sub-
mitted to the TCO within 1 year from
the effective date of determination,
unless the period has been extended in
accordance with terms of the contract.
The proposal may be submitted in the
form prescribed in § 18-8.803 or by letter
appropriately certified. The contractor
shall substantiate the amount of the fee
he claims in accordance with § 18-8.406.

§ 18-8.405-3 Submission of vouchers.

In the event of a partial termination
when settlement is limited to adjustment
of fee, if any, the contractor shall con-
tinue to submit on Standard Form 1034
all costs reimbursable under the contract,
including (a) his own costs allocable to
the terminated portion of the contract,
(b) cost of settlements with subcon-
tractors properly identified as such, and
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(¢) applicable settlement expenses. The
contractor shall not be reimbursed for
costs of settlements with subcontractors
unless the approval or ratifications re-
quired pursuant to the contract have
been obtained (see § 18-8.209).

§18-8.406 Adjustmentof fee.

The adjusted fee to be paid, if any, shall
be determined in the manner provided
by the contract, generally based on per-
centage of completion of the contract
or of the terminated portion thereof.
‘Where this basis is used, factors such as
the extent and difficulty of the work per-
formed by the contractor (including but
not limited to planning, scheduling
technical study, engineering work pro-
duction and supervision, placing and
supervising subcontracts to the extent
reasonably required, and work performed
by the contractor in (a) stopping per-
formance, (b) settling claims of subcon-
tractors, and (c) disposing of termina-
tion inventory) shall be compared with
the total work required by the contract
or by the terminated portion thereof. The
prime contractor’s adjusted fee shall not
include an allowance for fee for sub-
contract effort included in subcontrac-
tors' termination claims. The ratio of
costs incurred to the total estimated cost
of performing the contract or the termi-
nated portion thereof is only one factor
in computing the percentage of comple-
tion. This percentage may be either
greater or less than that indicated by the
ratio of costs incurred, depending upon
the -evaluation by the TCO of the
above factors and other relevant
considerations.

§ 18-8.407 ' Termination of default.

The right to terminate a cost-reim-
bursement type contract for default is
provided for in the Termination clause
set forth in § 18-8.702(a). In the event
of termination, the contractor shall be
reimbursed his allowable costs in accord-
ance with the clause, and an appropriate
reduction shall be made in the total fee,
if any, computed in accordance with the
default provisions of the contract (see
paragraph (e) (1) (D) (II) of the clause
in § 18-8.702(a) ). The costs of preparing
the contractor's settlement proposal are
not allowable. A cost-reimbursement type
contract does not contain any provision
for recovery of excess costs of reprocure-
ment after termination for default, but
see paragraph (b) of the clause set forth
in § 18-7.203-5 with respect to failure of
the contractor to replace or correct de-
fective supplies. The procedures set forth
in § 18-8.602 shall be used to the extent

. appropriate in considering the termina-
tion for default of a cost-reimbursement
type contract. A 10-day notice to the
contractor prior to termination for de-
fault is required in every case by the
Termination clause in § 18-8.702(a).

Subpart 18-8.6—Termination for
Default
§ 18-8.600 Scope of subpart.

This subpart 18-8.6 sets forth policies
and procedures -for the utilization and
application of the Default clause set

RULES AND REGULATIONS

forth in § 18-8.707 for fixed-price supply
contracts, and the “Termination for De-
fault—Damages for Delay—Time Exten-
sions"” clause set forth in § 18-8.709 for
fixed-price construction contracts. (For
cost-reimbursement type contracts, see
§ 18-8.407.)

§ 18-8.601 General.

(a) Termination for default is gener-
ally the exercise of a contractual right of
the Government to terminate the con-
tract in whole or in part by reason of the
contractor’s failure, actual or anticipa-
tory, to perform his obligations under the
contract.

(b) If the contractor can -establish
this his failure to perform arose out of
causes beyond his control and without
his fault or negligence, the contract
clauses in §§ 18-8.707 and 18-8.709 pro-
vide that a termination for default shall
be deemed to have been a termination
for the convenience of the Government,
and the rights and obligations of the
parties shall be governed accordingly.

(¢) The Government may also in ap-
propriate cases exercise termination or
cancellation rights in addition to those
set forth in the contract clauses (see for
example, paragraph (f) of the Default
clause in § 18-8.707).

(d) When a fixed-price type contract
is to be terminated for default, the con-
tracting officer of the NASA installation
responsible for issuing the contract
normally shall accomplish the termina-
tion for default. However, anothr NASA
installation or the Department of De-
fense may be requested to assist in the
termination for default when it is con-
sidered to be economical and practicable.

(e) When it is proposed to utilize the
services of another NASA installation,
the contracting officer shall arrange with
the contracting officer of that installa-
tion to perform those duties that are
appropriate.

(f) When it is proposed to utilize the
services of the Department of Defense,
a request for such services shall be made
by letter prepared in accordance with
the agreement with the Department of
Defense. (See Subpart 18-51.3.) -

§ 18-8.602 Termination of fixed-price
supply contracts for default.

§ 18-8.602-1 The Government’s right
to terminate for default.

Under contracts containing the De-
fault clause in § 18-8.707 the Govern-
ment has the right, subject to the notice
requirements of the clause, to terminate
the whole or any part of the contract
for default if the contractor (a) fails
to make delivery of the supplies or to
perform the services within the time spe-
cified in the contract (b) fails to perform
any other provision of the contract, or
(¢) fails to make progress so as to en-

danger performance of the contract.

£ 18-8.602-2
default,

(a) Under a termination for default
the Government is not liable for the
contractor's costs on undelivered work,
and is entitled to the repayment of ad-

Effect of termination for
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vance payments and progress paymeny
if any, applicable to such work, The Goy.
ernment may elect, pursuant to pam.
graph (d) -of the Default clause (s
§ 18-8.707), to require the contractor {s
transfer title and deliver to the Govem.
ment completed supplies and manyfae.
turing materials, in the manner and i
the extent directed by the contracting
officer. The contracting officer shall ngt
use the Default clause as authority to
acquire any completed supplies or man-
ufacturing materials unless he has made
certain that the Government does not
already have title thereto under some
other provision of the contract, In the
event manufacturing materials are to be
acquired by the Government under the
authority of the Default clause for the
purpose of furnishing the materials to
any other contractor, the coniracting
officer shall take such action only after
giving due consideration to the difficul-
ties that such contractor may encountet
in making use of the materials.

(b) Subject to the provisions of paré-
graph (c) of this section, the Govem-
ment shall pay to the contractor the
contract price for any completed sup-
plies, and the amount agreed upon by
the contracting officer and the contrac-
tor for any manufacturing materials, ac-
quired by the Government pursuant 0
the Default clause.

(¢) To protect the Government from
overpayment for any completed supplies
or manufacturing materials, that migh!
result from failure to make provisio
for the Government’s potential Habilit
to laborers and materialmen for L
rights outstanding against such supplis
or materials after the Government haf
paid the contractor therefore, the coi
tracting officer shall take one or mo®
of the following measures before mas
ing the payment referred to in ®
above: ¢

(1) Ascertain whether the paymel
bonds, if any, furnished by the contra®
tor are adequate to satisfy all lienot®
claims; or whether it is feasible o obtaid
similar bonds to cover outstanding 11@-‘;

(2) Require the contractor to fumis
appropriate statements from labore®
and materialmen disclaiming any 1“1;
rights they may have to the supplies &l
materials;

(3) Obtain appropriate agreement ’b-‘
the Government, the contractor Ba:_
lienors assuring yelease of the GOVEL:
ment from any potential lability to
contractors or lienors; het-

(4) Withhold from the amount 0%,
wise due for the supplies or_mate{r .
such amount as the contracting 0B
determines to be necesary to profect ihe
Government’s interest, but only if
measures set forth in subparagraphs
(2), and (3) of this ‘paragraph cm:‘
be accomplished or are otherwise deerm
inadequate; : -

(5) Take any other action th° pors
tracting officer deems tmpl“olmme‘fmces
sidering the particular circumst for's
and the degree of the conirac
solvency. p

(d) The contractor is habl_e\
Government for any excess costs

to b
fneur
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red in procuring supplies and services
similar to those terminated for default
(see §18-8.602-6), and for any other
damages, whether or not repurchase is
sffected (see § 18-8.602-T).

§18-8.602-3 Procedure for default.

(a) Where a default termination is
being considered, a decision as to the
type of termination action to be taken
(ie, for default, for convenience or a no-
cost cancellation) shall be made only
after review by procurement and techni-
cal personnel, and by counsel to assure
the propriety of the proposed action. A
Show Cause Notice or Cure Notice shall
not be issued without the prior approval
of the contracting officer. Approval
should be obtained by the most expedi-
tious means including telephone or other
electronic communications media. The
contracting officer shall consider the fol-
lowing factors in determining whether to
terminate a contract for default:

(1) The provisions of the contract,
and applicable laws and regulations;

(2) The specific failure of the con-
fractor and, unless time does not permit,
the excuses, if any, for such failure;

(3) The availability of the supplies or
services from other sources;

(4) The urgency of the need for the
supplies or services and the period of time
which would be required to obtain the
supplies or services from other sources
s compared with the time in which
delivery could be obtained from the
delinquent contractor;

(5) The degree of essentiality of the
contractor in the Government procure-
ment program and the effect of a termi-
nation for default upon the contractor’s
capability as a supplier under other
contracts;

(6) The effect of a termination for
default on the ability of the contractor
10 liguidate guaranteed loans, progress
bayments, or advance payments; and

(1) Any other pertinent facts and cir-
tumstances,

(b) (1) If the foregoing consideration
Indicates that termination for default is
ibpropriate, the contracting officer
Should, if practicable, notify the con-
iractor by letter of the possibility of such
lermination, This letter shall call the
%fn@rg{:tor'.s attention to his contractual
wabﬂ_xtm in the event the contract is
: Minated for default and request an
*planation of the contractor's failure
o !zerform the contract. The letter may
trl’ her state that failure of the con-

actor to present such explanation may
bl ken_ as an admission that no valid
the Tnatxon exists. When appropriate,
e etter may invite the contractor to

f2U,Ss the matter at a conference.
o When a termination for default
of th rts Imminent, a written notification
inm? fact (not an actual notice of de-
officer tmay be given by the contracting
Joéal 0 the surety at both its home and
offices

) If it is requested b '
y the surety,
a“(ii agreed to by the contractor and his
=5 (fe“ees. if any, arrangements may be
it ' have future checks mailed to the
ractor in care of the surety. In such

a
¢ase, the contractor must forward a
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written request to the designated dis-
bursing officer specifically directing a
change in address for mailing of checks.

(c) If, after compliance with the fore-
going procedures, the contracting officer
determines that termination for default
is proper, he shall, where the termina-
tion is predicated upon the contractor's
failure to make timely deliveries, issue a
notice of termination at once. If the
termination is predicated upon any
other failure of the contractor, the con-
tracting officer shall give the contractor
written notice specifying such failure
and providing a period of 10 days (or
such longer period as the contracting
officer may authorize) in which to cure
such failure. Where appropriate, this
notice may be made a part of the letter
described in paragraph (b) of this sec-
tion. Upon expiration of the 10 days (or
longer period), the contracting officer
may issue a notice of termination for
default unless he determines that the
failure to perform has been cured. For-
mats of letters that may be used by
the contracting officer with respect to
paragraph (b) above and this paragraph
(c) are set forth in § 18-8.811.

(d) The notice of termination for de-
fault shall:

(1) Set forth the contract number
and date;

(2) Describe the acts or omissions con-
stituting the default;

(3) State that the contractor's right
to proceed further with performance
of the contract (or a specified portion
of the contract) is terminated;

(4) State that the supplies or services
terminated may be procured against the
contractor’s account, and that the con-
tractor will be held liable for any excess
costs;

(5) State that the Government re-
serves all rights and remedies provided
by law or under the contract, in addition
to charging excess costs; and

(6) State that the notice constitutes
a decision that the contractor is in de-
fault as specified, and that the contrac-
tor has the right to appeal as specified
in the “Disputes” clause,

If the contracting officer has investi-
gated the contractor’s excuses for the
failure to perform, the notice of termi-
nation shall also state that it consti-
tutes a decision that the failure to per-
form was not due to causes beyond the
control and without the fault or negli-
gence of the contractor, and that the
contractor has the right to appeal as
specified in the “Disputes” clause.

(e) The same distribution shall be
made of the termination notice as was
made of the contract. A copy thereof
shall also be furnished to the contrac-
tor’'s surety at the same time that the
notice is furnished to the contractor.
The surety at the same time should be
requested to advise if he desires to en-
ter into any arrangement for completion
of the work. In addition, the disbursing
officer involved shall be notified to with-
hold further payments under the ter-
minated contract pending further advice
which should be furnished at the earliest
practicable time.
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(f) If the contracting officer deter-
mines that the contractor’s failure to
perform arose from causes beyond his
control and without his fault or negli-
gence, the contract shall not be termi-
nated for default. If it is in the best
interest of the Government to do so, the
contract may be terminated for the
convenience of the Government.

(g) If the contracting officer has not
been able to determine, prior to issu-
ance of the notice of termination,
whether the contractor’s failure to per-
form arose from causes beyond his con-
trol and without his fault or negli-
gence, he shall make a written deci-
sion on that point as soon as prac-
ticable after issuance of the notice of
termination. Such decision shall be de-
livered promptly to the contractor with
a notification that he has the right to
appeal as specified in the Disputes
clause.

§ 18-8.602-4 Procedure in lieu of ter-

mination for default.

The following courses of action, among
others, are available to the contracting
Jofficer in lieu of termination for default,
when in the best interest of the
Government:

(a) Permit the contractor, his surety,
or his guarantor, to continue perform-
ance of the contract under a revised de-
livery schedule (see § 18-10.111-2 for
requirements for notification of surety) ;

(b) Permit the contractor to continue
performance of the contract by means
of a subcontract, or other business ar-
rangement with an acceptable third
party; provided the rights of the Gov-
ernment are adequately preserved; or

(c) If the requirement for the sup-
plies and services specified in the con-
tract no longer exists, and the contractor
is not liable to the Government for dam-
ages as provided in § 18-8.602-7, execute
a no-cost termination settlement agree-
ment utilizing the form set forth in
§ 18-8.805-6 and § 18-8.805-7 as a guide.

§ 18-8.602-5 Memorandum by the con-

tracting officer,

In all cases where a contract is ter-
minated for default or where a procedure
authorized by § 18-8.602-4 is followed,
the contracting officer shall prepare a
memorandum for the contract file ex-
pl:;ining fully the reasons for the action
taken. ;

§ 18-8.602-6 Repurchase against cons

tractor’s account.

(a) Where the supplies or services are
still required after termination, repur-
chase of supplies or services which are
the same as or similar to those called for
in the contract, shall be made against
the contractor's account as soon as prac-
ticable after termination. Such repur-
chase shall be at as reasonable & price
as practicable considering the quality
required by the Government and the time
within which the supplies or services are
required. The contract of repurchase may
be made for a quantity in excess of the
undelivered quantity terminated for de-
fault, when such excess quantity is need-
ed, but excess cost may be charged
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against the defaulting contractor for no
more than the undelivered quantity
terminated for default (including varia-
tions in quantity permitted by the ter-
minated contract). Generally, the con-
tracting officer’s decision to repurchase
will be made prior to issuance of the
termination notice.

(b) If the repurchase is for a quantity
not in excess of the undelivered quantity
terminated for default, the requirements
of 10 U.S.C. 2304(a), with respect to
formal advertising, are inapplicable.
However, the contracting officer may use
formal advertising procedures. If the
contracting officer decides to negotiate
the repurchase contract, he may either
(1) use any authority listed in §§ 18-
3.201 through 18-3.217 (10 U.8.C. 2304(a)
(1)=(17)), as appropriate, or (2) if none
. of those authorities to negotiate is used,
the contract shall identify the procure-
ment as a repurchase in accordance with
the provisions of the Default clause in
the defaulted contract. If the repurchase
is for a quantity in excess of the unde-
livered quantity terminated for default,
the entire gquantity shall be treated as a
new procurement.

(¢) If repurchase is effected at a price
in excess of the supplies terminated, the
contracting officer shall make a writien
demand on the contractor for the total
amount of such excess giving due con-
sideration to any increases or decreases
in other ascertainable costs such as
transportation, discounts, ete., and shall
take such other action as is required by
NMI 9640.1, “Collection of Civil Claims
of the United States Arising Out of the
Activities of NASA.”

§ 18-8.602-7 Other damages.

(a) If a contract is terminated for de-
fault or if a course of action in lieu of
termination for default is followed (see
§ 18-8.602-4), the contracting officer
shall take appropriate action for ascer-
tainment and collection of any liquidated
damages to which the Government may
be entitled under the contract. Pursu-
ant to the contract provisions for ligui-
dated damages in § 18-7.105-5 such
damages are in addition to any excess
cost of reprocurement.

(b) If the Government has suffered
any other ascertainable damages as a
result of the contractor’s default, the
contracting officer, on the basis of legal
advice, shall take appropriate action to
assert the Government’s claim for
such damage.

§ 18-8.650 Termination of fizcd-price
construction coniracts for dafanln

§ 18-8.650~1 Termination of the con-
tractor’s right to proceed.

Under contracts containing the “Ter-
mination for Default-Damages for Delay-
Time Extensions” clause set forth in
§ 18-8.709, the Government has the right,
to the extent provided in such clause, to
terminate the contractor's right to pro-
ceed with the work, or any separable part
thereof, if the contractor does not prose-
cute the work required by the contract
with such diligence as will insure its com-
pletion, or fails to complete it, within
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the time specified in the contract or any
extension thereof.

§ 18-8.650-2 Effect of termination for
default.

If a contractor's right to proceed is
terminated for default, the Government
may take over and complete the work or
cause it to be completed, and the con-
tractor and his sureties shall be liable to
the Government for any increased costs
caused thereby. The contractor and his
sureties shall, in addition to increased
costs in completing the work, be liable
for liquidated damages, if liquidated
damages are provided in the contract, or
for actual damages, if liquidated dam-
ages are not so provided.

§ 18-8.650-3
surety.

(a) Whenever a termination for de-
fault appears imminent, a written noti-
fication of that fact (not an actua’ notice
of default) may be given by the contract-
ing officer to the surety at both its home
and local offices.

(b) If it is requested by the surety, and
agreed to by the contractor and his as-
signees, if any, arrangement may be
made to have future checks mailed to the
contractor in care of the surety. In such
a case, the contractor must forward a
written request to the designated dis-
bursing officer specifically directing a
change in address for mailing of checks.

8 18-8.650-4 Procedure in case of de-
fault,

(a) The contracting officer shall con-
sider the following factors in determin-
ing whether to terminate a contract for
default:

(1) The provisions of the contract and
applicable laws and regulations;

(2) The specific failure of the contrac-
tor and excuses, if any, made by the con-
tractor for such failure;

(3) The period of time which would be
required for the Government or another
contractor to complete the work as com-
pared to the time required for comple-
tion by the delinquent contractor:

(4) The effect of a termination for de-
fault on the ability of the contractor to
liquidate gnaranteed loans, progress pay-
ments, or advance payments; and

(5) Any other pertinent facts and cir-
cumstances.

(b) If the contracting officer deter-
mines that the contractor's failure to
perform arises from causes which are
excusable under the terms of the con-
tract, the contracting officer shall not
terminate the contractor’s right to pro-
ceed, nor shall he charge the contractor
with liguidated damages (or if no
liquidated damages, then actual dam-
agzes) because of any delays occasioned
by such causes.

(¢) If the contracting officer deter-
mines that termination for default is in
the best interest of the Government, he
shall promptly send a written notice to
the contractor terminating his right to
proceed. The notice shall:

(1r Set forth the contract number and
date;

Preliminary notice 1o
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(2) Describe the act or omissions, ang
the extent of the resultant delay, cop.
stituting the default;

(3) State that the contractor's rigy
to proceed further with performance of
the contract (orof a specified portion of
the contract) is terminated;

(4) State that the Government may
cause the contract to be completed ani
that the contractor will be held liabje
for any increased costs;

(5) State that the Government r.
serves all rights and remedies provided
by law or under the contract, in add-
tion to charging increased costs;

(6) State that the notice constitutes
a decision (see § 18-1.314), pursuant to
the “Disputes” clause, that the contrac.
tor is in default as specified and that the
contracting officer has determined that
the delay is not excusable; and

(7T) State that the contractor has the
right to appeal as specified in the “Dis-
putes” clause.

(d) The same distribution shall be
made of the termination notice as was
made of the contract. A copy thereof
shall also be furnished to the contrac-
tor's surety at the same time that the
notice is furnished to the contractor. The
surety at the same time should be re-
quested to advise if he desires to enter
into any arrangement for completion of
the work. In addition, the disbursing
officer involved shall be notified to with-
hold further payments under the termi-
nated contract pending further advie
which should be furnished the earliest
practicable time. -

(¢) Promptly after issuance of b2
termination notice, the contracting off-
cer shall determine the manner in which
the work is to be completed and whether
the materials, appliances, and plan
which are on the site will be needed

§ 18-8.650-5 Dealings

take over agreements.

(a) By reason of the suvefy's lié-
bility for damages resulting from the
contractor’s default, the surety has ce-
tain rights and intérests in connectiol
with the completion of the contract wor%
and the application of the undxsburse\{
funds available therefor. Because of such
interests of the surety, proposals by (b
surety concerning the completion ol {he
work should be given due consideratiol
and the decision as to the action fo ¥
taken shall be made on the basis of' the
best interest of the Government, mcn_w;
ing the possible effect of such & LO:
upon the Government’s rights against
the surety. :

(b) Where the surety desires 10 CO’;_
plete the contract work, completiod
the surety should normally be permitt
unless the contracting officer 11as reaSOr
to believe that the persons, frms g
corporation by whom the surety ‘D;’.
poses to have the work done are ”?Loei.
petent or unqualified so that the ul:u“
ests of the Government would b *
stantially prejudiced by their efforts. 5

(¢) Because of the possibilily OfHCiggS
flicting claims o unpaid prior €45
(retained percentages or amounis '
resenting unpaid progress estimates)

with surely—
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the defaulting contractor, the surety may
condition its offer of completion upon
the execution by the Government of a
“ake over”” agreement fixing the surety’s
rights to payment from such funds. In
that event the contracting officer may in
his discretion (but not before the effec-
tive date of termination) enter into a
written agreement with the surety. Fur-
ther, consideration should be given to
having the agreement include both the

' awrety and the defaulting contractor in

order to eliminate any disagreement as
to the contractor’s residual rights, such
gs claims to unpaid prior earnings. The
sgreement shall provide that the surety
will undertake to complete the work re-
quired by the contract in accordance,
with all the terms and conditions of the
contract, and that the Government will
pay the surety in the manner provided by
the contract, but not in excess of the
surety’s costs and expenses, the balance
of the contract price unpaid at the time
of default; subject, however, to the fol-
lowing conditions:

(1) Any unpaid earnings of the de-
faulting contractor, including retained
percentages and progress estimates for
work accomplished prior to termination,
shall be subject to claims by the Govern-
ment against the contractor, except to
the extent that such unpaid earnings
may be required to permit payment to
the completing surety of its actual costs
and expenses ineurred in the completion
of the work, exclusive of its payments
and obligations under the payment bond
given in connection with the contract.

(2) Such agreement shall not waive
or release the Government’s right to
liquidated damages for delays in com-
pletion of the work, except to the extent
that such delays may be excused under
the provisions of the contract.

(3) If the proceeds of the contract
have been assigned to a financing insti-
tution, the surety may not be paid from
relained percentages or amounts repre-
senting unpaid progress estimates earned
by or payable to the contractor unless
the assignee shall consent in writing to
such payment;,

4) In no event shall the surety be en-
titled to be paid any amount in excess
ol its total expenditures necessarily made
gncomplgping the work and discharging
s liabilities under the payment bond
of the defaulting contractor. Further-
bmm' bayments to the surety to reim-
durse 1t for discharging its liabilities un-
c:’ the payment bond of the defaulting
G )“U actor shall be only on authority of
= Nutual agreement between the Gov-
‘hnment, the defaulting contractor, and

€ surety, or (i) determination of the
; Ptroller General as to payee and
Dglount. or (iii) order of a court of com-

tent jurisdiction,

$18-8.650-6 Completion by another

contractor,

Desz;lere the surety does not complete

t;nance of the contract, the con-
the & officer normally will complete
uewrserforrmmee of work by awarding a
i confract based on the same plans
r Specifications. Such award may be

Tesult of competitive bidding or ne-
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gotiation, whichever procedure is most
appropriate under the circumstances.
The contracting officer must use reason-
able diligence to obtain the lowest price
available for completion.

§ 18-8.650-7 Procedure in lieu of ter-

mination for default

If, after due consideration, the con-
tracting officer determines that termina-
tion is not in the best interests of the
Government although the contractor is
in default, the contracting officer may
permit the contractor to continue the
work, and the contractor and his sureties
shall be liable to the Government for
liquidated damages, as specified in the
contract, or if liquidated damages are
not so specified, for any actual damages
occasioned by the failure of the con-
tractor to complete the work in accord-
ance with the terms of the contract.

§ 18-8.650-8 Documentation in contract
file.

In all cases where a contractor’s right
to proceed is terminated for default or
where the procedure authorized by §18-
8.650-17 is followed, the contract file shall
be -well documented to explain fully the
reasons for the action taken.

§ 18-8.650~-9 Withholding
violations.

Any amounts necessary to pay laborer
and mechanic wages due under the con-
tract shall be withheld until evidence of
proper payment is given, or such amounts
shall be transferred to the Comptroller
General.

§ 18-8.650-10 Liquidation of liability.

In accordance with the provisions of
the contract, the contractor and his
surety are liable to the Government for
resultant damages. All retained percent-
ages of progress payments previously
made to the contractor and any progress
payments due for work completed prior
to the termination of the right to pro-
ceed shall be used for the purpose of
liquidating the liability of the contractor
and his surety to the Government for
such damages, Where the retained and
unpaid amounts are insufficient to liqui-
date such liability, steps shall be taken
to recover the additional sum from the
contractor and his surety.

§ 18-8.650-11 Excusable default.

Paragraph (e) of the clause in § 18-
8.709 provides that if, after the issuance
of a notice of termination of the contrac-
tor’s right to proceed, it is determined for
any reason that the contractor was not
in default or that the default was ex-
cusable, the rights and obligations of the
parties shall be the same as if the notice
of termination had been issued pursuant
to the termination for the convenience of
the Government clause.

Subpart 18-8.7—Clauses
§ 18-8.700 Scope of subpart.

This Subpart 18-8.7 contains contract
clauses related to the termination of con-
tracts for the convenience of the Govern-
ment and for default.

labor
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§ 18-8.701 Termination clause for
fixed-price contracts.

(a) Except as otherwise permitied by
§ 18-8.705, the following clause shall be
used in any fixed-price contract in excess
of $2,500 for supplies or experimental,
developmental, or research work other
than experimental, developmental, or re-
search work with educational or non-
profit institutions, where no profit is
contemplated. The following clause shall
be used in all fixed-price construction
contracts in excess of $10,000 except that
paragraphs (e) and (f) thereof shall be
deleted and the paragraphs in (b) below
shall be used.

TERMINATION FOR CONVENIENCE OF THE
GovERNMENT (OCTOBER 1969)

(a) The performance of work under this
contract may be terminated by the Govern-
ment in accordance with this clause in whole
or from time to time in part, whenever the
Contracting Officer shall determine that such
termination is in the best interest of the
Government. Any such termination shall be
effected by delivery to the Contractor of a
Notice of Termination specifying the extent
to which performance of work under the con-
tract is terminated, and the date upon which
such termination becomes effective,

(b) After receipt of a Notice of Termina-
tion, and except as otherwise directed by the
Contracting Officer, the Contractor shall:

(1) Stop work under the contract on the
date and to the extent specified in the Notice
of Termination;

(i1) Place no further orders or subcon-
tracts for materials, services, or facilities,
except as may be necessary for completion of
such portion of the work under the contract
as is not terminated;

(ii1) Terminate all orders and subcon-
tracts to the extent that they relate to the
performance of work terminated by the
Notice of Termination;

(iv) Assign to the Government, in the
manner, st the times, and to the extent di-
rected by the Contracting Officer, all of the
right, title, and Interest of the Contractor
under the orders and subcontracts so termi-
nated, in which case the Government shall
have the right, in 1ts discretion, to settle or
pay any or all claims arising out of the termi-
nation of such orders and subcontracts;

(v) Settle all outstanding liabilities and
all claims arising out of such termination
of orders and subcontracts, with the approval
or ratification of the Contracting Officer, to
the extent he may require, which approval
or ratification shall be final for all the pur-
poses of this clause; :

(vl) Transfer title and deliver to the Gov-
ernment, in the manner, at the times, and
to the extent, if any, directed by the Con-
tracting Officer, (A) the fabricated or un-
fabricated parts, work In process, completed
work, supplies, and other material produced
as a part of, or acquired In connection with
the performance of, the work terminated by
the Notice of Termination, and (B) the com-
pleted or partially completed plans, draw-
ings, information, and other property which,
if the contract had been completed, would
have been required to be furnished to the
Government;

(vil) Use his best efforts to sell, in the
manner, at the times, to the extent, and
at the price or prices directed or authorized
by the Conftracting Officer, any property of
the types referred to in (vi) above: Pro-
vided, however, That the Contractor (A)
shall not be required to extend credit to
eny purchaser, and (B) may acquire any
such property under the conditions pre-

scribed by and at a price or prices approved
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by the Contracting Officer: And provided
Jurther, That the proceeds of any such trans-
fer or disposition shall be applied in reduc-
tion of any payments to be made by the
Government to the Contractor under this
contract or shall otherwise be credited to
the price or cost of the work covered by this
contract or paid in such other manner as
the Contracting Officer may direct;

(viii) Complete performance of such part
of the work as shall not have been termi-
nated by the Notice of Termination; and

(ix) Take such action as may be neces-
sary, or as the Contracting Officer may direct,
for the protection and preservation of the
property related to this contract which is
in the possession of the Contractor and in
which the Government has or may acquire
an interest.

At any time after expiration of the plant
clearance period, as defined in Part 8, NASA
Procurement R~zulation as it may be
amended from time to time, the Contractor
may submit to the Contracting Officer a list,
certified as to quantity and quality, of any
or all items of termination inventory not
previously disposed of, exclusive of items the
disposition of which has been directed or
authorized by the Contracting Officer, and
may request the Government to remove such
items or enter into a storage agreement cov=
ering them. Not later than fifteen (15) days
thereafter, the Government will accept title
to such items and remove them or enter
into a storage agreement covering the same:
Provided, That the list submitted shall be
subject to verification by the Contracting
Officer upon removal of the items, or if the
items are stored, within forty-five (45) days
from the date of submission of the list, and
any necessary adjustment to correct the list
as submitted shall be made prior to final
settlement,

(c) After receipt of a Notice of Termina-
tion, the Contractor shall submit to the
Contracting Officer his termination claim, in
the form and with certification prescribed
by the Contracting Officer. Such claim shall
be submitted promptly but in no event later
than one (1) year from the effective date
of termination, unless one or more exten-
sions in writing are granted by the Con-
tracting Officer, upon request of the Con-
tractor made In writing with such one (1)
year period or authorized extension thereof.
However, if the Contracting Officer deter-
mines that the facts justify such action, he
may receive and act upon any such termina-
tion claim at any time after such one (1)
year period or any extension thereof. Upon
failure of the Contractor to submit his
termination claim within the time allowed,
the Contracting Officer may, subject to any
Settlement Review Board approvals required
by Part 8 of the NASA Procurement Regu-
lation in effect as of the date of execution
of this contract, determine, on the basis
of information available to him, the amount,
if any, due to the Contractor by reason of the
termination and shall thereupon pay the
Contractor the amount so determined.

(d) Subject to the provisions of paragraph
(¢), and subject to any Settlement Review
Board approvals required by Part 8 of the
NASA Procurement Regulation in effect as
of the date of execution of this contract,
the Contractor and the Contracting Officer
may agree upon the whole or any part of
the amount or amounts to be paid to the
Contractor by reason of the total or partial
termination of work pursuant to this clause,
which amount or amounts may include a
reasonable allowance for profit on work done:
Provided, That such agreed amount or
amounts, exclusive of settlement costs, shall
not exceed the total contract price as re-
duced by the amount of payments otherwise
made and as further reduced by the contract
price of work not terminated, The contract
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shall be amended accordingly, and the Con~-
tractor shall be paid the agreed amount.
Nothing in paragraph (e) of this clause, pre«
scribing the amount to be paid to the Con-
tractor in the event of failure of the Con=-
tractor and the Contracting Officer to agree
upon the whole amount to be paid to the
Contractor by reason of the termination of
work pursuant to this clause, shall be deemed
to limit, restrict, or otherwise determine or
affect the amount or amounts which may be
agreed upon to be pald to the Contractor
pursuant to this paragraph (d).

(e) In the eveny of the failure of the Con-
cractor and the Contracting Officer to agree
as provided In pdmgraph (d) upon the whole
amount to be paid to the Contractor by rea-
son of the termination of work pursuant to
this clause, the Contracting Office shall, sub=
ject to any Settlement Review Board ap-
provals required by Part 8 of the NASA Pro-
curement Regulation in effect as of the date
of execution of this contract, pay to the Con-
tractor the amount determined by the Con-
tracting Officer as follows, but without dupli-
cation of any amounts agreed upon in ac-
cordance with paragraph (d):

(i) For completed supplies accepted by the
Government (or sold or acquired as provided
in paragraph (b) (vii) above) and not there-
tofore paid for, a sum equivalent to the ag-
gregate price for such supplies computed
in accordance with the price or prices speci-
fied in the contract, appropriately adjusted
for any saving of freight or other charges;

(1) The total of—

(A) The costs Incurred in the performance
of the work terminated, including initial
costs and preparatory expense allocable
thereto, but exclusive of any costs attribut-
able to supplies paid or to be paid for under
paragraph (e) (1) hereof; ’

(B) The cost of settling and paying claims
arising out of the termination of work under
subcontracts or orders, as provided in para-
graph (b)(v) above, which are properly
chargeable to the terminated portion of the
contract (exclusive of amounts paid or pay-
able on sccount of supplies or materials de-
livered or services furnished by subcontrac-
tors or vendors prior to the effective date of
the Notice of Termination, which amounts
shall be included in the costs payable under
(A) above); and

(C) A sum, as profit on (A) above, deter-
mined by the Contracting Officer pursuant to
8.303 of the NASA Procurement Regulation,
in effect as of the date of execution of this
contract, to be fair and reasonable: Provided,
however, That it it appears that the Con-
tractor would have sustained a loss on the
entire contract had it been completed, no
profit shall be included or allowed under
this subdivision (C) and an appropriate ad-
justment shall be made reducing the amount
of the settlement to reflect the indicated rate
of loss; and

(iii) The reasonable costs of settlement, in-
cluding accounting, legal, clerical, and other
expenses reasonably necessary for the prepa-
ration of settlement claims and supporting
data with respect to the terminated portion
of the contract and for the termination and
settlement of subcontracts thereunder, to-
gether with reasonable storage, transporta-
tion, and other costs incurred in connection
with the protection or disposition of prop-
erty allocable to this contract.

The total sum to be paid to the Contractor
under (1) and (ii) of this paragraph (e) shall
not exceed the total contract price as re-
duced by the amount of payments other-
wise made and as further reduced by the
contract price of work not terminated. Except
for normal spoilage, and except to the extent
that the Government shall have otherwise
expressly assumed the risk of loss, there shall
be excluded from the amounts payable to
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the Contractor as provided in (e) (i) and (i)
(A) above, the fair value, as determined
the Contracting Officer, of property which |
destroyed, lost, stolen, or damaged 50 as i
become undeliverable to the Government, or
to a buyer pursuant to paragraph(b) (i)

(f) Any determination of costs under
paragraph (¢) or (e) hereof shall be gove
erned by the principles for consideration of
costs set forth In Part 15 Subpart 2, of the
NASA Procurement Regulation as in effes
on the date of this contract,

(g) The Contractor shall have the right
of appeal, under the clause of this contrac
entitled “Disputes,” from any determination
made by the Contracting Officer under para-
graph (c) or (e) above, except that if the
Contractor has failed to submit his claim
within the time provided in paragraph (c)
above and has failed to request extension of
such time, he shall have no such right of
appeal, In any case where the Contracting
Officer has made a defermination of the
amount due under paragraph (c) or (e)
above, the Government shall pay to the Con-
tractor the following: (i) If there is no right
of appeal hereunder or if no timely appeal
has been taken, the amount so determined
by the Contracting Officer, or (ii) if an ap-
peal has been taken, the amount finally de-
termined on such appeal,

(h) In arriving at the amount due the
Contractor under this clause there shall be
deducted (1) all unliguidated advance of
other payments on account theretofore made
to the Contractor, applicable to the termi-
nated portion of this contract, (i) any claim
which the Government may have against the
Contractor in connection with this contrac,
and (iii) the agreed price for, or the pro-
ceeds of sale of, any materials, supplies, of
other things acquired by the Contractor of
sold, pursuant to the provisions of this
clause, and not otherwise recovered by Of
credited to the Government.

(1) If the termination hereunder be par
tial, prior to the settlement of the terminated
portion of this contract, the Contractor may
file with the Contracting Officer a request
in writing for an equitable adjustment of
the price or prices specified in the contrac
relating to the continued portion of the
contract (the portion not terminated by the
Notice of Termination), and such equitablé
adjustment as may be agreed upon shall b
made in such price or prices.

() The Government may from time o
time, under such terms and conditions 8s !
may prescribe, make partial payments and
payments on account against costs incurred
by the Contractor in connection with e
terminated portion of this contract whenever
in the opinion of the Contracting Officer the
aggregate of such payments shall be within
the amount to which the Contractor will b¢
entitled hereunder, If the total of such P“’l"
ments is in excess of the amount ﬂnﬁlﬁ;
agreed or determined to be due under mlc
clause, such excess shall be payable by t¢
Contractor to the Government upod d"x
mand, together with interest compuied :e
the rate of 6 percent per annum, f0f ‘m
period from the date such excess paymel
is received by the Contractor to the date ‘:1 :
which such excess is repald to the GOVer +
ment: Provided, however, That no 111'cex'e5h
shall be charged with respect to soy &f¢
excess payment attributable to & reduct: 2
in the Contractor’s claim by reason of reu:u'
tion or other disposition of termination o
ventory until 10 days after the date of &0,
retention or disposition, or such later e
as determined by the Contracting Officer >
reason of the circumstances. ¢his

(k) Unless otherwise provided for in L3~
contract, or by applicable statute, the
tractor, from the effective date of ter™
tion and for a period of 8 years after %07
settlement under this contract, shall fén!
serve and make available to the Governt

ina~
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at sll reasonable times at the office of the
Contractor but without direct charge to the
Government, all his books, records, dpcu-
ments, and other evidence bearing om the
sosts and expenses of the Contractor under
this contract and relating to the work ter-
minated hereunder, or, to the extent ap-
proved by the Contracting Officer, photo-
graphs, microphotographs, or other authentic
reproductions thereof.

() The following paragraphs shall
pe used in place of (e) and (f) of the
above clause when the contract is for
construction in excess of $10,000.

(e) In the event of the fallure of the Con-
tractor and the Contracting Officer to agree,
a5 provided in paragraph (d), upon the
whole amount to be paid to the Contractor
by reason of the termination of work pur-
suant to this clause, the Contracting Officer
shall, subject to any Settlement Review
Board approvals required by Part 8 of the
NASA Procurement Regulation in effect as
of the date of execution of this contract, pay
to the Contractor the amounts determined
by the Contracting Officer as follows, but
without duplication of any amounts agreed
upon in accordance with paragraph (d) :

() With respect to all contract work per=-
formed prior to the effective date of the
Notice of Termination, the total (without
duplication of any items) of—

(A) The cost of such work;

(B) The cost of settling and paying claims
arising out of the termination of work under
subcontracts or orders as provided in para-
graph (b) (v) above, exclusive of the amounts
paid or payable on account of supplies or
materials dellvered or service furnished by
the subcontractor prior to the effective date
of the Notice of Termination of Work under
this contract, which amounts shall be in-
cluded In the cost on account of which
payment is made under (A) above; and

(C) A sum, as profit on (A) aboye, deter-
mined by the Contracting Officer pursuant
o §8308 of the NASA Procurement. Regu~
lation, in effect as of the date of execution
of this contract, to be fair and reasonable:
Provided, however, That if it appears that
the Contractor would have sustained a loss
on the entire contract had it been completed,
o profit shall be included or allowed under
this subdivision (€) and an appropriate ad-
Justment shall he made reducing the amount
of the settlement to reflect the indicated
rate of loss; and

(lf) The reasonable cost of the preserva-
ton and protection of property incurred
Pursuant to paragraph (b)(ix); and any
Other reasonable cost incidental to termina-
ton of work under this contract, including
txpense incidental to the determination of
the amount due to the Contractor as the

result of the termination of work under this
tontract,

The total sum to be pald to the Contractor
under (1) above shail not exceed the total
fontract price as reduced by the amount of
?‘({ments otherwise made and as further
t: liced by the contract price of work not
exmmated' Except for normal spoilage, and
mcopg Yo the extent that the Government
Yls‘::n fave otherwise expressly assumed the
-2 of loss, there shall be excluded from the
nboomm; payable to the Contractor under (1)
Con‘;e' the fair value, as determined by the
ot octing  Officer, of property which is
siroyed, lost, stolen, or damaged so as to
to :ﬂtl)e }mdeuverable to the Government, or

0 Uyer pursuant to paragraph (b) (vil).
S Any determination of costs under
by t;b"'aph (¢) or (e) nereof shall be governed
A r‘“ brinciples for consideration of costs
pmcﬁithml’mw.subym-sozmum
date ement Regulation, as in effect on the

of this contract, (October 1969)
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§18-8.701-1 Fixed-price
contracts.

In accordance with the requirements
of § I18-16.859-3, the following clause
shall be included in letter contracts
which are expected to be converted to
fixed-price type definitive contracts.

TERMINATION (OcCTOBER 1969)

(a) In case a definitive contract is not
executed by the date specified in Article VI
of the Schedule, because of the inability of
the parties to agree upon a definitive con-
tract, this Letter Contract may be terminated
in its entirety by either party by delivering
to the other party a notice in writing spec-
ifying the effective date of termination,
which date shall not be earlier than thirty
(30) days after receipt of such notice.

(b) The performance of work under this
Letter Contract also may be terminated by
the Government in accordance with this
clause in whole, or from time to time in
part, whenever the Contracting Officer shall
determine that such termination is In the
best interest of the Government, Any such
termination shall be affected by dellvery to
the Contractor of a Notice of Termination
specifying the extent to which performance
of work under this Letter Contract is termi-
nated, and the date upon which such
termination becomes effective.

(c) After receipt of a Notice of Termina-
tion, and except as otherwise directed by the
Contracting Officer, the Contractor shall:

(1) Stop work under this Letter Contract
on the date and to the extent specified in
the Notice of Termination;

(i) Place no further orders or subcon-
tracts for materials, services, or facilities,
except a5 may be necessary for completion of
such portion of the work under this Letter
Contract as is not terminated;

(iii) Terminate all orders and subcon-
tracts to the extent that they relate to the
performance of work terminated by the
Notice of Termination;

(lv) Assign to the Government, in the
manner, at the times, and to the extent di-
rected by the Contracting Officer, all of the
right, title, and interest of the Contractor
under the orders and subcontracts so termi-
nated, in which case the Government shall
have the right, in its discretion, to settle or
pay any or all claims arising out of the termi-
nation of such orders and subcontracts;

(v) With the approval or ratification of
the Contracting Officer, to the extent he may
require, which approval or ratification shall
be final and conclusive for all purposes of
this clause, settle all outstanding liabilities
and all claims arising out of such termina-
tion of orders and subcontracts;

(vl) Transfer title and, in the manner, to
the extent, and at the times directed by the
Contracting Officer, deliver to the Govern-
ment (A) the fabricated or unfabricated
parts, work in process, completed work, sup-
plies, and other material produced as a part
of, or acquired in respect of the performance
of the work terminated by the Notice of
Termination, and (B) the completed or par-
tially completed plans, drawings, informa-
tion, and other property which, if this Let-
ter Contract had been completed, would be
required to be furnished to the Government;

(vil) Use his best efforts to sell, in the
manner, at the times, to the extent, and
at the price or prices directed or authorized
by the Contracting Officer, any property of
the types referred to in (vi) above: Pro-
vided, however, That the Contractor (A)
shall not be required to extend credit to any
purchaser, and (B) may acquire any such
property under the conditions prescribed
by and at a price or prices approved by the
Contracting Officer; And provided jfurther,

type letter
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That the proceeds of any such transfer or dis-
position shall be applied in reduction of any
payments to be made by the Government
to the Contractor under this Letter Contract
or shall otherwise be credited to the price
or cost of the work covered by this Letter
Contract or pald in such other manmner as
the Contracting Officer may direct; -+

(viil) Complete performance of such part
of the work as shall not have been termi-
nated by the Notice of Termination; and

(ix) Take such mction as may be neces-
sary, or as the Contracting Officer may di-
rect, for the protection and preservation of
the property related to this Letter Contract
which is {n the possession of the Contractor
and in which the Government has or may
acquire an interest.

At any time after expiration of the plant
clearance period, as defined in the NASA
Procurement Regulation, Part 8, as It may
be amended from time to time, the Contrac-
tor may submit to the Contracting Officer
a list, certified as to quantity and quality,
of any or all items of termination inventory
not previously disposed of, exclusive of items
the disposition of which has been directed
or authorized by the Contracting Officer, and
may request the Government to remove
such items or enter into a storage agreement
covering them. Not later than fifteen (15)
days thereafter, the Government will ac-
cept title to such items and remove them or
enter into a storage agreement covering the
same; provided, That the 1list submitted
shall be subject to verification by the Con-
tracting Officer upon removal of the items,
or if the items are stored, within forty-five
(45) days from the date of submission of
the list, and any necessary adjustment to

correct the list as submitted shall be made -

prior to final settlement.

(d) After receipt of a Notice of Termina-
tion, the Contractor shall submit to the Con-
tracting Officer his termination claim in
the form and with the certification pre-
scribed by the Contracting Officer. Such
claim shall be submitted promptly, but in
no event later than one (1) year from the
effective date of termination, unless one or
more extensions in writing are granted by
the Contracting Officer upon request of the
Contractor made in writing within such
one (1) year period or authorized extension
thereof. However, if the Contracting Officer
determines that the facts justify such ac-
tion, he may receive and act upon any such
termination claim at any time after such
one (1) year period or any extension thereof.
Upon failure of the Contractor to submit
his termination claim within the time al-
lowed, the Contracting Officer may, subject
to any Settlement Review Board approvals
required by Part 8 of the NASA Procurement
Regulation in effeet on the date of the exe-
cution of this Letter Contract, determine, on
the basis of information avallable to him,
the amount, {f any, due to the Contractor
by reason of the termination, and shall
thereupon pay to the Contractor the amount
so determined.

(e) Subjeet to the provisions of paragraph
(d) hereof, and subject to any Settlement
Review Board approvals required by Part 8
of the NASA Procurement Regulation in
effect as of the date of execution of this
Letter Contract, the Contractor and the Con-
tracting Officer may agree upon the whole or
any part of the amount or amounts to be
paid to the Contractor by reason of the total
or partial termination of work pursuant to
this clause. In the event of any termination
pursuant to paragraph (a) hereof, such
amount or amounts shall not include any
allowance for profit. In the event of any
termination pursuant to paragraph (b)
hereof, such amount or amounts may in-
clude a reasonable allowance for profit, but
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only on work actually done in connection
with the terminated portion of this Letter
Contract. Any such amount shall not ex-
ceed the maximum amount specified in Arti-
cle IIIa of the Schedule. Any such agreement
shall be embodied in an amendment to this
Letter Contract, and the Contractor shall
be paid the agreed amount,

(f) In the event of the failure of the Con-
tractor and the Contracting Officer to agree
in whole or in part, as provided in para-
graph (e), as to the amount or amounts to
be paid to the Contractor by reason of the
termination of work pursuant to this clause,
the Contracting Officer shall, subject to any
Settlement Review Board approvals required
by Part 8 of the NASA Procurement in effect
as of the date of execution of this Letter
Contract, determine, on the basis of infor-
mation available to him, and in accordance
with the applicable cost principles of the
NASA Procurement Regulation as in effect
on the date of this Letter Contract, the
amount, if any, due to the Contractor by
reason of the termination and shall pay such
amount to the Contractor. In the event of
the termination of this Letter Contract
pursuant to paragraph (a) hereof, no allow-
ance for profit shall be included in the
amount to be paid the Contractor.

(g) The Contractor shall have the right
of appeal, under the clause of this Letter
Contract entitled “Disputes,” from any de-
termination made by the Contracting Officer
under paragraph (d) or (f) above (including
any disputes as to whether termination has
in fact taken place pursuant to paragraph
(a) hereof), except that if the Contractor
has failed to submit a claim within the time
provided in paragraph (d) above and has
failed to request extension of such time, he
shall have no such right of appeal. In any
case where the Contracting Officer has made
a determination or the amount due under
paragraph (d) or (f) above, the Government
shall pay to the Contractor the following:

(i) If there is no right or appeal here-
under or if no timely appeal has been taken,
the amount so determined by the Contract-
ing Officer; or

(if) If an appeal has been taken, the
amount finally determined on such appeal.

(h) In arriving at the amount due the
Contractor under this clause there shall be
deducted:

(1) All unliquidated advance or other pay-
ments on account theretpfore made to the
Contractor, applicable to the terminated por-
tion of this Letter Contract;

(ii) Any claim which the Government may
have against the Contractor in connection
with this Letter Confract; and

(iii) The agreed price-for, or the proceeds
of sale of, any materials, supplies, or other
things acquired by the Contractor or sold
pursuant to the provisions of this clause and
not otherwise recovered by or credited to the
Government.

(1) The Government may from time to
time, under such terms and conditions as
it may prescribe, make partial payments and
payments on account against costs incurred
by the Contractor in connection with the
terminated portion of this Letter Contract
whenever in the opinion of the Contracting
Officer the aggregate of such payments shall
be within the amount to which the Contrac-
tor will be entitled hereunder. If the total
of such payments is in excéss of the amount
finally agreed or determined to be due under
this clause, such excess shali be payable by
the Contractor to the Government upon de-
mand together with interest computed at
the rate of 6 percent per annum, for the
period from the date such excess payment is
received by the Contractor to the date on
which such excess is repald to the Govern-
ment: Provided, however, That no interest
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shall be charged with respect to any such
excess payment attributable to a reduction
in the Contractor’s claim by reason of reten-
tion or other disposition of termination in-
ventory until 10 days after the date of such
retention or disposition, or such later date
as determined by the Contracting Officer by
reason of the circumstances.

(j) Unless otherwise provided in this
Letter Contract, or by applicable statute, the

. Contractor, from the effective date of termi-

nation and for a period of three (3) years

- after final settlement under this Letter Con-

tract, shall preserve and make available to
the Government at all reasonable times at
the office of the Contractor, without direct
charge to the Government, all his books,
records, documents, and other evidence bear-
ing on the cost and expenses of the Con-
tractor under this Letter Contract and relat-
ing to the work terminated hereunder or,
to the extent approved by the Contracting
Officer, photographs, microphotographs, or
other authentic reproductions thereof.

§ 18-8.702 Termination ciause for cost-
reimbursement type contracts,

(a) The following clause shall be
used in any cost-reimbursement type
contract, as defined in § 18-3.405, for
supplies and experimental, developmen-
tal, or research work other than experi-
mental, developmental. or research work
with educational or nonprofit institu-
tions where no fee is contemplated. The
following clause shall be used in all cost~
reimbursement type construction con-
tracts except that paragraph (e) (i) (D)

(II) thereof shall be deleted and the
paragraph in (b) below substituted
therefor:

TERMINATION (JULY 1970)

(a) The performance of work under the
contract may be terminated by the Govern-
ment in accordance with this clause in
whole, or from time to time in part:

(i) Whenever the Contractor shall de-
fault in performance of this contract in ac-
cordance with its terms (including in the
term “default” any such failure by the
Contractor to make progress in the prose-
cution of the work hereunder as endangers
such performance), and shall fail to cure
such default within a period of 10 days (or
such longer periods as the Contracting Offi-
cer may allow) after receipt from the Con-
tracting Officer of a notice specifying the
default; or

(1) Whenever for any reason the Con-
tracting Officer shall determine that such
termination is in the best interest of the
Government.

Any such termination shall be effected by
delivery to the Contractor of a Notice of
Termination specifying whether termina-
tion is for the default of the Contractor or
for the convenience of the Government, the
extent to which performance of work under
the contract is terminated, and the date
upon which such termination becomes effec-
tive. If, after notice of termination of this
contract for default under (1) above, it is
determined for any reason that the ©Con-
tractor was not in default pursuant to (i),
or that the Contractors’ failure to perform
or to make progress in performance is due
to causes beyond the control and without
the fault or negligence of the Contractor
pursuant to the provisions of the clause of
this contract relating to excusable delays,
the Notice of Termination shall be deemed
to have been issued under (ii) above,
and the rights and obligations of the parties
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hereto shall in such event be governed
accordingly.

Ab) After receipt of a Notice of Te.

tion and except as otherwise directed

by the Contracting Officer, the Contractor

(1) Stop work under the contract on the
date and to the extent specified in the
Notice of Termination;

(i1) Place no further orders or subcon.
tracts for materials, services, or factlities, ex-
cept as may be necessary for completion
of such portion of the work under the
contract as is not terminated;

(iiif) Terminate all orders and sub-
contracts to the extent that they relate to
the performance of work terminated by the
Notice of Termination;

(iv) Assign to the Government, in the
manner and to the extent directed by the
Contracting Officer, all of the right, titl,
and inferest of the Contractor under the or-
ders or subcontracts so terminated, in which
case the Government shall have the right,
in its discretion, to settle or pay any or
all claims arising out of the termination of
such orders and subcontracts;

(v) With the approval or ratification of
the Contracting Officer, to the extent he may
require, which approval or ratification shall
be final and conclusive for all purposes of
this clause, settle all outstanding liabilities
and all claims arising out of such termina-
tion of orders and subcontracts, the costs of
which would be reimbursable in whole or
in part, in accordance with the provisions
of this contract;

(vi) Transfer title (to the extent that
title has not already been transferred) and
in the manner, to the extent, and at the
times directed by the Contracting Oficer,
deliver to the Government (A) the fabri-
cated or unfabricated parts, work in proces,
completed work, supplies, and other maté
rial produced as a part of, or acquired 1n
respect of the performance of, the work ter-
minated by the Notice of Termination, (B)
the completed or partially completed plans,
drawings, information, and other property
which, if the contract had been completed,
would be required to be furnished to th:
Government, and (C) the jigs, dies, an
fixtures, and other special tools and to0
ing acquired or manufactured for the per;
formance of this contract for the cost ge
which the Contractor has been or will
reimbursed under this contract: e

(vil) Use his best efforts to sell lnd %
matter, at the times, to the extent, al;d By
the price or prices directed or a.uthoriz( i
the Contracting Officer, any property o o,
types referred to in (vi) above: Provt .
Fowever, That the Contractor (A) shell ’1‘“_
be required to extend credit to any Pop.
chaser, and (B) may acquire any such Pr
erty under the conditions prescribed mCon-
at a price or prices approved by the ot
tracting OMcer: And provided furthen, “o
the proceeds of any such transfer 0% =
position shall be applied in reduction Om i
payments to be made by the Governme nall
the Contractor under this contract or et
otherwise be credited to the price oF ©7%
of the work covered by this contract or ‘ng
in such other manner as the Contrac
Officer may direct; ,

(viii) Cgmplete performance of such rr:;;’f
of the work as shall not have been t:nd
nated by the Notice of Termination: T,

(1x) Take such action as may be DECORT
or as the Contracting Officer may direc }(;p.
the protection and preservation of mﬁg the
erty related to this contract which 18 whic
possession of the Contractor and in re 40
the Government has or may 8cqui
interest.

The Contractor shall proceed
with the performance of the &

mmedistely
bove obligd”
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tions notwithstanding any delay in deter-
mining or adjusting the amount of the fee,
or any item of réeimbursable cost, under this
cause. At any time after expiration of the
plant clearance period, as defined in Part 8,
NASA Procurement Regulation, as it may
ve amended from time to time, the Con=-
tractor may submit to the Contracting Officer
a list, certified as to quantity and quality, of
auy or all items of termination inventory
not previously disposed of, exclusive of items
the disposition of which has been directed
or suthorized by the Contracting Officer, and
may request the Government to remove such
items or enter into a storage agreement cov-
ering them. Not later than fifteen (15) days
thereafter, the Government will accept such
ftems and remove them or enter into a
storage agreement covering the same: Pro=-
vided, That the list submitted shall be sub-
ject to verification by the Contracting Of-
ficer upon removal of the items, or if the
items are stored, within forty-five (45) days
from the date of submission of the list, and
any necessary adjustment to correct the list
88 submitted shall be made prior to final
settlement.

(c) After receipt of a Notice of Termina~-
tion, the Contractor shall submit to the
Contracting Officer his termination claim in
the form and with the certification pre-
seribed by the Contracting Officer. Such
claim shall be submitted promptly but in no
event later than one (1) year from the ef-
fective date of termination, unless one or
more extensions in writing are granted by
the Contracting Officer, upon request of the
Contractor made in writing within such one
(1) year period or authorized extension
thereof. However, if the Contracting Officer
determines that the facts justify such action,
he may receive and act upon any such termi-
nation claim at any time after such one (1)
year period or any extension thereof. Upon
fallure of the Contractor to submit his
termination claim within the time allowed,
the Contracting Officer may, subject to any
Settlement Review Board approvals required
by Part 8 of the NASA Procurement Regula-
ton in effect as of the date of execution of
this contract, determine, on the basis of in-
formation available to him, the amount, if
any, due to the Contractor by reason of the
Yermination and shall thereupon pay to the
Contractor the amount so determined.

(d) Subject to the provisions of paragraph
(¢), and subject to any Settlement Review

d approvals required by Part 8 of the
NASA Procurement Regulation in effect as
of the date of execution of this contract, the
Contractor and the Contracting Officer may
&rée upon the whole or any part of the
imount or aniounts to be paid (including an
dllowance for the fee) to the Contractor by
'éason of the total or partial termination
of work pursuant to this clause. The con-
tract shall he amended accordingly, and the
Contractor shall be pald the agreed amount,
,.{8) In the event of the failure of the Con-
;ﬁcwr and the Contracting Officer to agree
s Whole or in part, as provided in paragraph

). to the amounts with respect to costs
ind fee, or as to the amount of the fee, to
% paid to the Contractor in connection with
the termination of work pursuant to this
clause, the Contracting Officer shall, subject
% any Settlement Review Board approvals
"quired by Part 8 of the NASA Procure-
™eRt Regulation in effect as of the date of
secution of this contract, determine, on the
l:ls of Information available to him, the

ount, if any, due to the Contractor by
7350n of the termination and shall pay to

e Contractor the amount determined as
I()naws:

FEDERAL
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(i) If the settlement includes cost and
fee—

(A) There shall be included therein all
costs and expenses reimbursable in accord-
ance with this contract, not previously paid
to the Contractor for the performance of this
contract prior to the effective date of the
Notice of Termination, and such of these
costs as may continue for a reasonable time
thereafter with the approval of or as directed
by the Contracting Officer: Provided, how-
ever, That the Contractor shall proceed as
rapidly as practicable to discontinue such
costs;

{B) There shall be included therein, so
far as not included under (A) above, the
cost of settling and paying claims arising out
of the termination of work under subcon-
tracts or orders, as provided in paragraph
(b) (v) above, which are properly chargeable
to the terminated portion of the contract;

(C) There shall be included therein the
reasonable costs of settlement, including ac-
counting, legal, clerical, and other expenses
reasonably necessary for the preparation of
settlement claims and supporting data with
respect to the terminated portion of the con-
tract and for the termination and settlement
of subcontracts thereunder, together with
reasonable storage transportation, and other
costs incurred in connection with the pro-
tection or disposition of termination inven-
tory: Provided, however, That if the ter-
mination is for default of the Contractor
there shall not be included any amounts for
the preparation of the Contractor's settle-
ment proposal; and

(D) There shall be included therein a por-
tion of the fee payable under the contract
determined as follows—

(I) In the event of the termination of this
contract for the convenience of the Govern-
ment and not for the default of the Con-
tractor, there shall be paid a percentage of
the fee equivalent to the percentage of the
completion of work contemplated by the
contract, but exclusive of subcontract effort
included in subcontractors’ terminations
claims, less fee payments previously made
hereunder; or

(II) In the event of the termination of
this contract for the default of the Con-
tractor, the total fee payable shall be such
proportionate part of the fee (or, if this
contract calls for articles of different types,
of such part of the fee as is reasonably
allocable to the type of article under con-
struction) as the total number of articles
delivered to and accepted by the Government
bears to the total number of articles of a
like kind called for by this contract;

If the amount determined under this sub-
paragraph (i) is less than the total payment
theretofore made to the Contractor, the Con-
tractor shall repay to the Government the
excess amount; or

(ii) If the settlement includes only the
fee, the amount thereof will be determined
in accordance with subparagraph (i)(D)
above,

(f) The Contractor shall have the right of
appeal, under the clause of this contract en-
titled “Disputes,” from any determination
made by the Contracting Officer under para-
graph (¢) or (e) above, except that if the
Contractor has failed to submit his claim
within the time provided in paragraph (c)
above and has failed to request extension of
such time, he shall have no such right of
appeal. In any case where the Contracting
Officer has made a determination of the
amount due under paragraph (c) or (e)
above, the Government shall pay to the Con-
tractor the following: (i) If there is no right
of appeal hereunder or if no timely appeal
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has been taken, the amount so determined
by the Contracting Officer, or ¢il) if an ap-
peal has been taken, the amount finally
determined on such appeal.

(g) In arriving at the amount due the
Contractor under this clause there shall be
deducted (i) all unliquidated advance or
other payments theretofore made to the Con-
tractor, applicable to the terminated portion
of this contract, (ii) any claim which the
Government may have against the Contractor
in connection with this contract, and (iii)
the agreed price for, or the proceeds of sale
of, any materials, supplies, or other things
acquired by the Contractor or sold pursuant
to the provisions of this clause and not
otherwise recovered by or credited to the
Government.

(h) In the event of a partial termination,
the portion of the fee which is payable with
respect to the work under the continued por-
tion of the contract shall be equitably ad-
Justed by agreement between the Contractor
and the Contracting Officer, and such adjust-
ment shall be evidenced by an amendment to
this contract.

(1) The Government may from time to
time, under such terms and conditions as
it may prescribe, make partial payments and
payments on account against costs incurred
by the Contractor in connection with the ter-
minated portion of the contract whenever in
the opinion of the Contracting Officer the ag-
gregate of such payments shall be within
the amount to which the Contractor will be
entitled hereunder. If the total of such pay-
ments is In excess of the amount finally
determined to be due under this clause such
excess shall be payable by the Contractor to
the Government upon demand, together with
interest computed at the rate of 6 percent
per annum, for the period from the date
such excess payment is received by the Con-
tractor to the date on which such excess is
repaid to the Government; Provided, hoiw-
ever, That no interest shall be charged with
respect to any such excess payment attribut-
able to a reduction in the Contractor's claim
by reason of retention or other disposition of
termination inventory until ten (10) days
after the date of such retention or disposi-
tion, or such later date as determined by
the Contracting Officer by reason of the
circumstances,

(}) The provisions of this clause relating
to the fee shall be inapplicable if this con-
tract does not provide for payment of a fee.

(b) In all cost-reimbursement type
construction contracts paragraph (e) (i)
(D) (II) above should be deleted and the
following substituted:

(II) in the event of the termination of this
contract for the default of the Contractor,
the total fee payable shall be such propor-
tionate part of the fee as the actual work
In place bears to the total work in place
required by the contract; (October 19699,

§ 18-8.702~1 Cost-reimbursement

lype
letter contracts.

In accordance with the requirements
of §18-16.859-2, the following clause
shall be included in letter contracts
which are expected to be converted to
cost-reimbursement type definitive con-
tracts:

TERMINATION (OCTOBER 1969)

(a) In case a definitive contract is not
executed by the date specified in Article VI
of the Schedule, because of the inability

of the parties to agree upon a definitive
contract, this Letter Contract may be termi-
nated in its entirety by either party by
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delivering to the other party a notice in
writing specifying the effective date of termi-
nation, which date shall not be earlier than
thirty (30) days after receipt of such notice.

(b) The performance of work under this
Letter Contract also may be terminated by
the Government in accordance with this
clause in whole, or from time to time in
part:

(i) Whenever the Contractor shall default
in performance of this Letter Contract In
accordance with its terms (including in the
term “default” any such failure by the Con-
tractor to make progress in the prosecution
of the work hereunder as endangers such
performance), and shall fail to cure such
default within a period of 10 days (or such
longer period as the Contracting Officer may
allow) after receipt from the Contracting
Officer of a notice specifying the default; or

(11) Whenever for any reason the Con-
tracting Officer shall determine that such
termination is in the best interest of the
Government.

Any such termination shall be effected by
delivery to the Contractor of a Notice of
Termination specifying whethgr termination
is for the default of the Contractor or for
the convenience of the Government, the ex-
tent to which performance of work under
this Letter Contract is terminated, and the
date upon which such termination becomes
effective. If, after notice of termination of
this Letter Contract for default under (i)
above, it 15 determined for any reason that
the Contractor was not in default pursuant
to (1) above, or that the Contractor's fail-
ure to perform or to make progress in per-
formance is due to causes beyond the con-
trol and without the fault or negligence of
the Contractor pursuant to the provisions
of the clause of this Letter Contract relating
to excusable delays, the Notice of Termina-
tion shall be considered to have been issued
under (i1) above, and the rights and obliga-
tions of the parties hereto shall in such
event be governed accordingly.

(¢) After receipt of a Notice of Termina-
tion and except as otherwise directed by the
Contracting Officer the Contractor shall:

(1) Stop work under this Letter Contract
on the date and to the extent specified in
the Notice of Termination;

(i1) Place no further orders or subcon-
tracts for materials, services, or facilities,
except as may be necessary for completion
of such portion of the work under this Let-
ter Contract as is not terminated;

(i11) Terminate all orders and subcontracts
to the extent that they relate to the per-
formance of work terminated by the Notice
of Termination;

(iv) Assign to the Government, in the
manner, at the times, and to the extent di-
rected by the Contracting Officer, all of the
right, title, and interest of the Contractor
under the orders and subcontracts so termi-
nated, in which case the Government shall
have the right, in its discretion, to settle or
pay any or all claims arising out of the termi-
nation of such orders and subcontracts;

(v) With the approval or ratification of
the Contracting Officer, to the extent he may
require, which approval or ratification shall
be final and conclusive for all purposes of
this clause, settle all outstanding liabilities
and all glaims arising out of such termina-
tion. of orders and subcontracts, the cost
of which would be reimbursable in whole or
in part, in accordance with the provisions
of this Letter Contract;

(vl) Transfer title (to the extent that
title has not already been transferred) and,
in the manner, to the extent, and at the
times directed by the Contracting Officer,
deliver to the Government: (A) The fab-
ricated or unfabricated parts, work in proe-
ess completed work, supplies, and other

FEDERAL
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material produced as a part of, or acquired
in respect of the performance of, the work
terminated by the Notice of Termination;
(B) the completed or partially compieted
plans, drawings, information, and other pro-
perty which, if this Letter Contract had
been completed, would be required to be
furnished to the Government; and (C) the
jigs, dies, and fixtures, and other special
tools; and tooling acquired or manufactured
for the performance of this Letter Contract
for the cost of which the Contractor has
been or will be reimbursed under this Letter
Contract;

(vii) Use his best efforts to sell in the
manner, at the times, to the extent, and
at the price or prices directed or authorized
by the Contracting Officer, any property of
the types referred to in (vi) above: Pro-
vided, however, That the Contractor (A)
shall not be required to extend credit to any
purchaser, and (B) may acquire any such
property under the conditions prescribed by
and at a price or prices aproved by the Con-
tracting Officer: And provided further, That
the proceeds of any such transfer or disposi-
tion shall be applied in reduction of any pay-
ments to be made by the Government to the
Contractor under this Letter Contract or
shall otherwise be credited to the price or
cost of the work covered by this Letter Con-
tract or paid in such other manner as the
Contracting Officer may direct;

(vill) Complete performance of such part
of the work as shall not have been terminated
by the Notice of Termination; and

(ix) Take such action as may be necessary,
or as the Contracting Officer may direct, for
the protection and preservation of the prop-
erty related to this Letter Contract which is
in the possession of the Contractor and In
which the Government has or may acquire
an interest,

The Contractor shall proceed Immediately
with the performance of the above obliga-
tions notwithstanding any delay in. deter-
mining the amount of any items of reim-
bursable cost, under this clause. At any time
after expiration of the plant clearance period,
as defined in Part 8 NASA Procurement
Regulation, as it may be amended from time
to time, the Contractor may submit to the
Contracting Officer a 1list, certified as to
quantity and quality, of any or all items
of termination inventory not previously dis-
posed of, exclusive of items the disposition
of which has been directed or authorized by
the Contracting Officer, and may request the
Government to remove such items or enter
into a storage agreement covering them. Not
later than fifteen (15) days thereafter, the
Government will accept such items and
remove them or enter into a storage agree-
ment covering the same: Provided, That the
list submitted shall be subject to vertifica-
tion by the Contracting Officer upon removal
of the items, or if the items are stored, within
forty-five (45) days from the date of sub-
mission of the list, and any necessary adjust-
ment to correct the list as submitted shall be
made prior to final settlement.

(d) After receipt of a Notice of Termina-
tion, the Contractor shall submit to the Con-
tracting Officer his termination claim In the
form and with the certification prescribed by
the Contracting Officer. Such claim shall be
submitted promptly, but in no event later
than one (1) year from the effective date of
termination, unless one or more extensions
in writing are granted by the Contracting
Officer upon reqguest of the Contractor made
in writing within such one (1) year period
or authorized extension thereof. However, if
the Contracting Officer determines that the
facts justify such action, he may receive and
act upon any such-termination claim at any
time after such one (1) year period or any

extension thereof. Upon failure of the Con.
tractor to submit his termination claim
within the time allowed, the Contracting
Officer may, subject to any Settlement Re-
view Board approvals required by Part 8 of
the NASA Procurement Regulation In efiect
on the date of the execution of this contract,
determine, on the basis of information avaii-
able to him, the amount, if any, due to the
Contractor by reason of the termination,
and shall thereupon-pay to the Contractor
thre amount so determined.

(e) Subject to the provisions of paragraph
() hereof, and subject to any Settlement
Review Board approvals required by Part §
of the NASA Procurement Regulation in
effect as of the date of execution of this
Letter Contract, the Contractor and the
Contracting Officer may agree upon the
whole or any part of the amount or amounts
to be paid to the Contractor by reason of the
total or partial termination of work pursuant
to this clause. In the event of any termina-
tion pursuant to paragraph (a) or (b)(i)
hereof, such amount or amounts shall not
include any allowance for fee. In the event
of any termination pursuant to paragraph
(b) (ii) hereof, such amount or amounts may
include a reasonable allowance for fee, but
only on work actually done in connection
with the terminated portion of this Letter
Contract. Any such amount shall not exceed
the maximum amount specified in Article
IIIa of the Schedule. Any such agreement
shall be embodied in an amendment to this

Letter Contract and the Contractor shall be

paid the agreed amount.

(1) In the event of the failure of the Con-
tractor and the Contracting Officer to agree
in whole or in part, as provided in paragraph
(e) above, as to the amount or amounts 10 be
paid to the Contractor in connection with the
termination of work pursuant to this clause,
the Contracting Officer shall subject to auy
Settlement Review Board approvals required
by Part 8 of the NASA Procurement Regulé-
tion in effect as of the date of execution of
this Letter Contract, determine, on the basis
of information available to him, and in se-
cordance with the applicable cost principies
of the NASA Procurement Regulation as in
effect on the date of this Letter Contract, the
amount, if any, due to the Contractor by
reason of the termination and shall pay such
amount to the Contractor, In the event of
the termination of this Letter Contract pur-
suant to paragraph (a) or (b) (i) hereof, N0
allowance for fee shall be included in the
amount to be paid the Contractor.

(g) The Contractor shall have the right of
appeal, under the clause of this Letter Con-
tract entitled “Disputes,” from any determl-
nation made by the Contracting Officer under
paragraph (d) or (f) aboye (including 8ny
disputes as to whether termination has i
fact taken place pursuant to paragraph (8)
or (b) (1) hereof), except that if the Contrac:
tor has failed to submit a claim within the
time provided in paragraph (d) above 8nd
has falled to request extension of such time,
he shall have no such right of appeal. It any
case where the Contracting Officer has made
a determination of the amount due undel;
paragraph (d) or () above, the Governmen
shall pay to the Contractor the following:

(1) If there 1s no right of appeal hereuudeé
or if no timely appeal has been takel, i
amount so determined by the Contracting
Officer; or fe

(11) If an appeal has been taken, ©
amount so determined by the Commct;ﬂg

(h) In arriving at the amount due :
Contractor under this clause, there shall
deducted: g

(1) - Al unliquidated advance or other g;,yr
ments theretofore made to the Oontrnumm-
applicable to the terminated portion of
Letter Contract;
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(if) Any claim which the Government may
have against the Contractor in connection
with this Letter Contract; and

(iil) The agreed price for, or the proceeds
of sale of, any materials, supplies, or other
things acquired by the Contractor or sold
pursuant to the provisions of this clause and
not otherwise récovered by or credited to the
Government.

(1) The Government may from time to
time, under such terms and conditions as it
may prescribe, make partial payments and
payments on account against costs incurred
by the Contractor in connection with the ter-
minated portion of this Letter Contract
whenever in the opinion of the Contracting
Officer the aggregate of such payments shall
be within the amount to which the Contrac-
tor will be entitled hereunder. If the total
of such payments is in excess of the amount
finally agreed or determined to be due under
this clause, such excess shall be payable by
the Contractor to the Government upon de-
mand, together with interest computed at the
rate of 6 percent per annum, for the period
from the date such excess payment is re-
ceived by the Contractor to the date on which
such excess is repaid to the Government:
Provided, however, That no interest shall be
charged with respect to any such excess pay-
ment attributable to a reduction in the Con-
tractor’s claim by reason of retention or other
disposition of termination inventory until 10
days after the date of such retention or dis-
position, or such later date as determined by
the Contracting Officer by reason of the
circumstances,

§18-8.703 Termination clause for cost-
reimbursement type subcontraets.

The following termination clause is
suggested for use in cost-reimbursement
type subcontraets. z

SUBCONTRACT TERMINATION CLAUSE—COST-
REIMBURSEMENT TYPE (JULY 1970).

(a) The performance of work under the
tontract may be terminated by the Buyer in
dccordance with this clause in whole, or from
time to time in part:

() Whenever the Seller shall default in
performance of this contract in accordance
With its terms (including in the term “de-
fault” any such failure by the Seller to make
Progress in the prosecution of the work here-
under as endangers such performance), and
shall fafl to cure such default within a period
of 7days (or such longer periods as the Buyer
may allow) after receipt from the Buyer of a
hotice specifying the default; or

(il) Whenever for any reason the Buyers
shall determine that such termination is in
the best interest of the Buyer.

Any such termination shall be effected by de-
livery to the Seller of & Notice of Termination
Specifying whether termination is for the
default of the Seller or for the convenience
of the Buyer, the extent to which perform-
ance of work under the contract is termi-
;lszd. and the date upon which such termi-
ter};ﬁn becomes effective. If, after notice of
i ;mtion of this contract for default un-
el ) above, it is determined for any rea-
a.nt that the Seller was not in default pursu-
o rmw (1), or that the Seller’s failure to per-
8 or to make progress in performance is
t}l:: tro causes beyond the control and without
ault or negligence of the Seller pur-
:)mnt to the provisions of the clause of this
Nx:tract relating to excusable delays, the
h:ice of Termination shall be deemed to
i Ve been issued under (ii) above, and the
: hga};ll‘s and obligations of the parties hereto
% in such event be governed accordingly.
tlon) After receipt of a Notice of Termina~-
> and except as otherwise directed by the
uyer, the Seller shall:

RULES AND REGULATIONS

(i) Stop work under the contract on the
date and to the extent specified in the No-
tice of Termination; .

(ii) Place mo further orders or subcon-
tracts for materials, services of facilities, ex-
cept as may be necessary for completion of
such portion of the work under the contract
as is not terminated;

(ii1) Terminate all orders and subcon-
tracts to the extent that they relate to the
performance of work terminated by the No-
tice of Termination;

(lv) Assign to the Buyer in the manner, to
the extent and as directed by the Buyer all
of the right, title, and interest of the Seller
under the orders or subcontracts so termi-
nated, in which case the Buyer shall have the
right, in its discretion, to settle or pay any
or all claims arising out of the termination
of such orders and subcontracts;

(v) With the approval or ratification of
the Buyer, to the extent he may require,
which spproval or ratification shall be final
and conclusive for all purposes of this
clause, settle all outstanding liabilities and
all claims arising out of such termination
of orders and subcontracts, the cost of which
would be reimbursable in whole or in part,
in accordance with the provisions of this
contract;

(vi) Transfer title (to the extent that title
has not already been transferred) and, in the
manner, to the extent, and at the times di-
rected by the Buyer, dellver (A) the fabri-
cated or unfabricated parts, work in proc-
ess, completed work, supplies, and other
material produced as a part of, or acquired in
respect of the performance of, the work
terminated by the Notice of Termination,
(B) the completed or partially completed
plans, drawings, information, and other
property which, if the contract had been
completed, would be required to be furnish-
ed to the Buyer, and (C), the jigs, dies, and
fixtures, and other special tools and tooling
acquired or manufactured for the perform-
ance of this contract for the cost of which
the Seller has been or will be reimbursed
under this contract;

(vil) Use his best efforts to sell in the
manner, at the time, to the extent, and at the
price or prices directed or authorized by the
Buyer, any property of the types referred to
in (vi) above: Provided, however, That the
Seller (A) shall not be required to extend
credit to any purchaser, and (B) may acquire
any such property under the conditions pre-
scribed by and at a price or prices approved
by the Buyer: And provided further, That the
proceeds of any such transfer or disposition
shall be applied in reduction of any pay-
ments to be made by the Buyer to the Sell-
er under this contract or shall otherwise
be credited to the price or cost of the work
covered by this contract or paid in such oth-
er manner as the Buyer may direct;

(viil) Complete performance of such
part of work as shall not have been termi-
nated by the Notice of Termination; and

(ix) Take such action as may be neces-
sary, or as the Buyer may direct, for the
protection and preservation of the proper-
ty related to this contract which Is in the
possession of the Seller and in which the
Buyer or the Government has or may acquire
an interest.

The Seller shall proceed immediately with
the performance of the abhove obligations
notwithstanding any delay In determining
or adjusting the amount of the fee, or any
items of reimbursement cost, under this
clause.

(¢) After receipt of a Notice of Termina-
tion, the Seller shall submit to the Buyer
his termination claim in the form and with
the certification prescribed by the Buyer.
Such claim shall be submitted promptly,
but In no event later than 6 months from
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the effective date of termination, unless one
or more extensions in writing are granted by
the Buyer, upon request of the Seller made
in writing within such 6-month period or
authorized extension thereof. However, if
the Buyer determines that the facts justify
such action, he may receive and act upon
any such termination claim at any time af-
ter such 6G-month period or any extention
thereof. Upon fallure of the Seller to submit
his termination claim within the time al-
lowed, the Buyer may determine, on the
basis of information available to him, the
amount, if any, due to the Seller by reason
of the termination and shall thereupon pay
to the Seller the amount so determined.

(d) Subject to the provisions of para-
graph (c¢), the Seller and the Buyer may
agree upon the whole or any part of the
amount or amounts to be paid (including
an allowance for the fee) to the Seller by
reason of the total or partial termination of
work pursuant to this clause, The contract
shall be amended accordingly, and the Seller
shall be paid the agreed amount.

(e) In the event of the failure of the Sell-
er and the Buyer to agree in whole or in
part, as provided in paragraph (d), as to
the amounts with respect to cost and fee,
or as to the amount of the fee, to be paid
to the Seller in connection with the termi-
nation of work pursuant to this clause, the
Buyer shall determine, on the basis of in-
formation available to him, the amount, if
any, due to the Seller by reason of the termi-
nation and shall pay to the Seller the amount
determined as follows:

(1) If the settlement includes cost and
fee—

(A) There shall be included therein all
costs and expenses reimbursable in accord-
ance with this contract, not previously paid
to the Seller for the performance of this
contract prior to the effective date of the
Notice of Termination, and such of these
costs as may continue for a reasonable time
thereafter with the approval of or as di-
rected by the Buyer: Provided, however,
That the Seller shall proceed as rapidly as
practicable to discontinue such costs;

(B) There shall be included therein so far
as not included under- (A) above, the costs
of settling and paying claims arising out of
the termination of work under subcontracts
or orders, as provided in paragraph (b)(v)
above, which are properly chargeable to the
terminated portion of the contract;

(C) There shall be included therein the
reasonable costs of settlement, including ac-
counting, legal, clerical, and other expenses
reasonably necessary for the preparation of
settlement claims and supporting data with
respect to the terminated portion of the con-
tract and for the termination and settle-
ment of subcontracts thereunder, together
with reasonable storage, transportation, and
other costs incurred in connection with the
protection or disposition of termination in-
ventory: Provided, however, That if the
termination is for default of the Seller there
shall not be included any amounts for the
preparation of the Seller's settlement pro-
posal; and

(D) There shall be included therein a
portion of the fee payable under the con-
tract determined as follows:

(I) In the event of the termination of
this contract for the convenience of the
Buyer and not for the default of the Seller,
there shall be paid a percentage of the fee
equivalent to the percentage of the com-
pletion of work contemplated by the con-
tract, less fee payments previously made
hereunder; or

(II) In the event of the termination of
this contract for the default of the Seller,
the total fee payable shall be such propor-
tionate part of the fee (or, if this contract
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calls for articles of different types, of such
part-of the fee as is reasonably allocable to
the type of article under consideration) as
the total number of articles delivered to and
accepted by the Buyer bears to the total
number of articles of a like kind called for
by this contract;

If the amount determined under this sub-
paragraph (1) is less than the total payment
theretofore made to the Seller, the Seller
shall repay to the Buyer the excess amount;

or

(it) If the settlement includes only the
fee, the amount thereof will be determined
in accordance with subparagraph (1) (D)
above,

(f) In arriving at the amount due the
Seller under this clause there shall he de-
ducted (1) all unliquidated advance or other
payments theretofore made to the Seller,
2pplicable to the terminated portion of this
contract, (i) any claim which the Buyer
may have against the Seller in connection
with this contract, and (iil) the agreed price
for, or the proceeds of sale of, any materials,
supplies, or other things acquired by the
Seller or sold pursuant to the provisions of
this clause and not otherwise recovered by
or credited to the Buyer.

(g) In the event of a partial termination,
the portion of the fee which is payable with
respect to the work under the continued por-
tion of the contract shall be equitably ad-
justed by agreement between the Seller and
the Buyer, and such adjustment shall be
evidenced by an amendment to this contract.

(h) The Buyer may, from time to time,
under such terms and conditions as it may
prescribe, make partial payments and pay-
ments on account against costs incurred by
the Seller in connection with the terminated
portion of the contract whenever in the
opinion of the Buyer the aggregate of such
payments shall be within the amount to
which the Seller will be entitled hereunder.
If the total of such payments is in excess of
the amount finally determined to be due
under this clause, such excess shall be pay~-
able by the Seller to the Buyer upon demand,
together with interest computed at the rate
of six (6) percent per annum, for the period
from the date such excess payment is re-
ceived by the Seller to the date on which such
excess is repaid to the Buyer: Provided, how-
ever, That no interest shall be charged with
respect to any such excess payment attribut-
able to a reduction in the Seller's claim by
reason of retention or other disposition of
termination inventory until ten (10) days
after the date of such retention or disposi-
tion, or such later date as determined by the
Buyer by reason of the circumstances.

§ 18-8.704 Research and development
contracts with educational and other
nonprofit institutions,

§ 18-8.704=1 Termination clause.

Except as-otherwise required by § 18-
8.705-50, the following clause shall be
used in any contract for experimental,
developmental, or research work
(whether fixed-price or cost-reimburse-
ment type) with an -educational or
nonprofit institution: Provided, That
such contract is placed on a no-profit
or no-fee basis. :

TERMINATION FOR THE CONVENIENCE OF THE
GOVERNMENT (OCTOBER 1969)

(8) The performance of work under thls
contract may be terminated, in whole or
from time to time in part, by the Govern-
ment whenever for any reason the Con-
tracting Officer shall determine that such
termination is in the best interests of the
Government. Termination of work hereunder
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shall be effected by delivery to the Contractor
of a Notice of Termination specifying the
extent to which performance of work under
the contract is terminated and the date upon
which such termination becomes effective.

(b) After receipt of the Notice of termina-
tion the Contractor shall cancel his out-
standing commitments hereunder covering
the procurement of materials, supplies,
equipment and miscellaneous items. In addi-
tion, the Contractor shall exercise all reason-
able diligence to accomplish the cancellation
or diversion of hls outstanding commit-
ments covering personal services and extend-
ing beyond the date of such termination to
the extent that they relate to the perform-
ance of any work terminated by the notice.
With respect to such canceled commitments,
the Contractor agrees to (1) settle all out-
standing liabilities and all claims arising out
of such cancellation of commitments with
the approval or ratification of the Contract-
ing Officer, to the extent he may require,
which approval or ratification shall be final
for all purposes of this clause, and (it) assign
to the Government, in the manner, at the
time, and to the extent directed by the
Contracting Officer, all of the right, title and
interest of the Contractor under the orders
and subcontracts so terminated, in which
case the Government shall have the right, in
its discretion, to settle or pay any or all
claims arising out of the termination of such
orders and subcontracts.

(¢c) The Contractor shall submit his
termination claim to the Contracting Officer
promptly after receipt of a Notice of Termi-
nation, but in no event later than 1 year
from the effective date thereof, unless one
or more extensions in writing are granted
by the Contracting Officer upon written
request of the Contractor within such one
year period or authorized extension thereof.
Upon failure of the Contractor to submit
his termination claim within the time al-
lowed, the Contracting Officer may, subject
to any Settlement Review Board approvals
required by Part 8 of the NASA Procurement
Regulation in effect as of the date of execu~
tion of this contract, determine, on the basis
of information available to him, the amount,
if any, due to the Contractor by reason of
the termination and shall thereupon pay to
the Contractor the amount so determined.

(d) Any determination of costs under
paragraph (c) shall be governed by the cost
principles set forth in Part 15, Subpart 3, of
the NASA Procurement Regulation as in
effect on the date of this contract, except
that if the Contractor is not an educational
institution the determination shall be gov-
erned by Part 15 Subpart 2, thereof.

(e) Subject to the provisions of paragraph
(¢) above, and subject to any Settlement
Review Board approvals required by Part 8
of the NASA Procurement Regulation in
effect as of the date of execution of this con-
tract, the Contractor and the Contracting
Officer may agree upon the whole or any part
of the amount or amounts to be paid to the
Contractor by reason of the termlnation
under this clause, which amount or amounts
may include any reasonable cancellation
charges thereby incurred by the Contractor
and any reasonable loss upon outstanding
commitments for personal services which he
is unable to cancel: Provided, however, That
in connection with any outstanding commit-
ments for personal services which the Con-
tractor is unable to cancel, the Contractor
shall have exercised reasonable diligence to
divert such commitments to its other activi-
ties and operations. Any such agreement shall
be embodied in an amendment to this con-
tract and the Contractor ‘shall be paid the
agreed amount,

(f) The Government may from time to
time, under such terms and conditions as it
may prescribe, make partial payments against
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costs incurred by the Contractor in connec.
tion with the terminated portion of this
contract, whenever, in the opinion of the
Contracting Officer, the aggregate of such
payments is within the amount to which the
Contractor will be entitled hereunder, If the
total of such payments is in excess of the
amount finally agreed or determined to be
due under this clause, such excess shall be
payable by the Contractor to the Government
upon demand: Provided, That if such excess
is not so paid upon demand, interest thereon
shall be payable by the Contractor to the
Government at the rate of 6 percent per
annum, beginning thirty (30) days from the
date of such demand.

(g) The Contractor agrees to transfer titla
and deliver to the Government, in the man-
ner, at the time and to the extent, if any,
directed by the Contracting Officer, such
information and items which, if the contract
had been completed, would haye been re-
quired to be furnished to the Government,
including:

(1) Completed or partially completed
plans, drawings, and information; and

(i) Materials or equipment produced or
in process or acquired in connection with the
performance of the work terminated by the
notice.

Other than the above, any termination in-
ventory resulting from the termination of
the contract may, with the written approval
of the Contracting Officer, be sold or acquired
by the Contractor under the conditions pre-
scribed by and at a price or prices approved
by the Contracting Officer. The proceeds of
any such disposition shall be applied in
reduction of apk payments to be made by the
Government to the Contractor under this
contract or shall otherwise be credited to the
price or cost of work covered by this contract
or pald in such other manner as the Con-
tracting Officer may direct. Pending final
disposition of property arising from the
termination, the Contractor agrees to fake
such action as may be necessary, or as the
Contracting Officer may direct, for the pro-
tection and preservation of the property
related to this contract which is in the pos-
session of the Contractor and In which the
Government has or may acquire an interest.
(h) Any disputes as to questions of fact
which may arise hereunder shall be subject
to the “Disputes” clause of this contract.

§18-8.704-2 Suggested clause for sub-
contracts.

The above clause, suitably altered
to indicate the relationship between the
prime contractor and subcontractor, 13
suggested for use in subcontracts plac
with educational 'or nonprofit, institu-
tions; Provided, Such subcontracts i
corporate, or are negotiated on the basis
of, the cost principles set forth in Sub-
part 18-15.3: And provided /urthcr._Such
subcontracts are placed on the no-fee of
no-profit basis.

§ 18-8.705 Short form termination
clauses for fixed-price type contracts

§ 18-8.705~1 Supply and service cO™
tracts.

(a) To facilitate the handling of Pur
chases under fixed-price supply or serv”
ice contracts not to exceed $10,000, th¢
short form termination clause set forth
below is authorized for use in lieu of 803
other clause providing for terminauo{l
for the convenience of the Government:
Provided, Such contracts obligate the
Government to order or otherwise to B¢
liable for a minimum quantity.
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TERMINATION FOR CONVENIENCE OF THE
GoVvERNMENT (OCTOBER 1969)

The Contracting Officer, by written notice,
may terminate this contract, in whole or in
. when it s in the best Interest of the
Government. If this contract Is so terminated,
the Contractor shall be compensated in ac-
cordance with Part 8 of the NASA Procure-
ment Regulation in effect on this contract’s

date.

(b) To facilitate the obtaining of serv-
ices where it ean reasonably be deter-
mined that the kind and volume of serv-
ice required would not, in the event of
termination for convenience of the Gov-
ernment, present a basis for a termina-
tion claim other than for services ren-
dered, the short form termination clause
set forth below is authorized for use in
such service contracts, regardless of dol-
lar value, in lieu of any other clause pro-
viding for termination for the con-
venience of the Government.

TERMINATION POR CONVENIENCE OF THE
GOoVvERNMENT (OCTOBER 1969)

The Contracting Officer, by writen notice,
may terminate this contract, in whole or in
part, when it is in the best interest of the
Government, If this contract is so termi-
nated, the Government shall be liable only
for payment In accordance with the payment
provisions of this contract for services ren=
dered prior to the effective date of termi-
nation,

§18-8.705-2 Construction contracts,

Generally, there is no need for & termi-
mation clause in construction contracts
not in excess of $10,000. However, where
the contracting officer determines that a
termination clause should be included
i such contract, the following clause
shall be used:

TERMINATION FOR CONVENIENCE OF THE
GovERNMENT (OCTOBER 1969)

The Contracting Officer, by written notice,
may terminate this contract, in whole or in
Part, when it isin the Interest of the Govern-
ment, If this contract Is so terminated, the
rights, duties and obligations of the parties
hereto shall he in accordance with the applic-
able Parts of the NASA Procurement Regu-
lation in effect on the date of this contract.

§18-8.705750 Research contracts with
educational and other nonprofit in-
stitutions,

l‘a) Fized-price type. The following
tiause shall be used in any short form
ed-price research contract with an
educational or nonprofit institution.
TerMIN ATION AT THE OPTION OF THE GOVERN-
MENT (SEPTEMBER 1962)

k;}:e performance of work under this con-
in whmay be terminated by the Government,
ole or in part, whenever the Contracting
the b%ihiazil determine that such action is in
Corites terest of the Government, If this
Cl Is g0 terminated, fair compensation

o work
Conu_mwr?ertormed will be provided the

: {1 b) Cost-reimbursement
Juowing clause shall be used in any

short form cost-reimb
ursement type re-
mlrgg contract with a nonprofit insti-

type.

TERMINATION (JANUARY 1964)

The perfor
tra mance of work under this con-
Y may be terminated in whole or in
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part by the Government whenever the Con-
tracting Officer shall determine that such
action is in the best interests of the Gov-
ernment. Such termination shall be effected
by written notice to the Contractor describ-
ing the extent of the termination and
the date upon which it becomes effective.
Upon receipt of such notice, the Contractor
shall take necessary action to cancel out-
standing subcontracts and/or purchase or-
ders and any other commitment relating
to costs which would be chargeable to this
contract; and shall exercise reasonable dili-
gence to cancel or direct commitments for
personal services to his other activities and
operations. The Contractor shall submit a
termination claim to the Contracting Officer
as promptly as possible after receipt of the
notice of termination, describing in detail
those commitments which will involve costs
incident to cancellation. The Contractor and
the Contracting Officer shall agree on the
the amounts to be paid as a result of a ter-
mination under this clause, and such agree-
ment shall be evidenced by a supplemental
agreement to this contract. Payment of the
Contractor’s termination claim shall be gov-
erned by the cost principles set forth in
Part 15, Subpart 3, of the NASA Procure-
ment Regulation, except that if the Contrac-
tor is not an educational institution, pay-
ment shall be governed by Part 15, Subpart
2 thereof,

§ 18-8.706 Subcontract
use.
The following termination clause is
suggested for use in fixed-price subcon-
tracts.

termination

TERMINATION (Juny 1870)

(a) The performance of work under this
contract may be terminated, in whole or from
time to time In part, by the buyer in ac-
cordance with this clause. Termination of
work thereunder shall be effected by delivery
to the seller of a Notice of Termination
specifying the extent to which performance
of work under the contract is terminated,
and the date upon which such termination
becomes effective,

(b) After receipt of a Notice of Termina-
tion and except as otherwise directed by the
buyer, the seller shall:

(1) Stop work under the contract on the
date and to the extent specified in the No-
tice of Termination;

(i1) Place no further orders or subcon-
tracts for materials, services, or facilities
except as may be necessary for completion
of such portions of the work under the con-
tract as may not be terminated;

(iii) Terminate all orders and subcon-
tracts to the extent that they relate to the
performance of any work terminated by the
Notice of Termination.

(iv) Assign to the buyer, in the manner,
and to the extent directed by the buyer,
all of the right, title, and interest of his
seller under the orders of subcontracts so
terminated;

(v) Settle all outstanding liabilities and
all claims arising out of such termination
of ,orders and subcontracts subject to the
approval or ratification of the buyer to the
extent he may require, which approval or
ratification shall be final for all the pur-
poses of this clause;

(vl) Transfer title and deliver in the man-
ner, to the extent, and at the times directed
by the buyer (A) the fabricated or unfabri-
cated parts, work in process, completed
work, supplies, and other material produced
as a part of, or acquired in connection with
the performance of, the work terminated
by the Notice of Termination, and (B) the
completed or partially completed plans,
drawings, information, and other property
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which, if the contract had been completed,
would be required to be furnished to the
buyer;

(vil) Use his best efforts to sell in the
manner, to the extent, at the time, and at
the price or prices directed or authorized
by the buyer, any property of the types re-
ferred to in (vi) above: Provided, however,
That the seller (A) shall not be required to
extend credit to any purchaser and (B)
may acquire any such property under the
conditions prescribed by and at a price or
prices approved by the buyer: And provided
further, That the proceeds of any such
transfer or disposition shall be applied in re-
duction of any payments to be made by the
buyer to the seller under this contract or
shall otherwise be credited to the price or
cost of the work covered by this contract
or pald in such other manner as the buyer
may direct;

(viil) Complete performance of such part
of the work as shall not have been termi-
nated by the Notice of Termination; and

(ix) Take such action as may be neces-
sary or as the buyer may direct for protec-
tion and preservation of the property related
to this contract which is in the possession
of the seller and in which the buyer or the
Government has or may acquire an interest,

(c) After receipt of a Notice of Termina-
tion, the seller shall submit to the buyer his
termination claim, in the form and with the
certification prescribed by the buyer. Such
claim shall be submitted promptly, but not
later than six (6) months from the effective
date of termination unless one or more ex-
tensions in writing are granted by the buy-
er, upon request of seller made in writing
within such 6-month period or authorized
extensions thereof. However, if the buyer
determines that the facts justify such ac-
tion, he may receive and act upon any such
termination claim at any time after such
6-month period or any extension thereof.
Upon failure of the seller to submit his ter-
mination claim within the time allowed,
the buyer may determine, on the basis of
information available to him, the amount,
if any, due to the seller in respect to the
termination and such determination shall
be final. After the buyer has made a deter-
mination under this paragraph, he shall pay
the seller the amount so determined.

(d) Subject to the provisions of para-
graph (c) the seller and the buyer may
agree upon the whole or any part of the
amount or amounts to be pald to the seller
by reason of the total or partial termination
of work pursuant to this clause, which
amount or amounts may include a reason-
able allowance for profit on work done and
the buyer shall pay the agreed amount or
amounts: Provided, That such agreed
amount or amounts, exclusive of settlement
costs, shall not exceed the total contract
price as reduced by the amount of payments
otherwise made and as further reduced by
the contract price of work not terminated.
Nothing In paragraph (e) below prescrib-
ing the amount to be paid to the seller in
the event of the fallure of the seller and
the buyer to agree upon the whole amount
to be paid to the seller by reason of the
termination of work pursuant to this clause,
shall be deemed to limit, restrict, or other-
wise determine or affect the amount or
amounts which may be agreed upon to be
paid to the seller pursuant to this para-
graph (d).

(e) In the event of the failure of the
seller and the buyer to agree as provided in
paragraph (d) upon the whole amount to
be paid to the seller by reason of the termi-
nation of work pursuant to this clause, the
buyer shall pay to the seller the amounts
determined by the buyer as follows, but
without duplication of any amounts agreed
upon in accordance with paragraph (d):
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(i) For completed supplies accepted by
the buyer (or sold or acquired as provided
in paragraph (b) (vii) above) and not there-
tofore paid for, forthwith a sum equivalent
to the aggregate price for such supplies com-
puted in accordance with the price or prices
specified in the contract, appropriately ad-
justed for any saving of freight or other
charges;

(i1) The total of—

(A) The cost of such work, including ini-
tial costs and preparatory expenses allocable
thereto, exclusive of any costs attributable to
supplies pald to or to be paid for under (1)
above; and

(B) The cost of settling and paying
claims arising out of the termination work
under subcontracts or orders as provided in
paragraph (b)(v) above, exclusive of the
amounts paid or payable on account of sup-
plies or materials delivered or services fur-
nished by the subcontractor prior to the
effective date of the Notice of Termination
of work under this contract, which amount
shall be included in the cost on account of
which payment is made under (A) above;
and

(C) A sum, as profit on (A) above, deter-
mined by the buyer pursuant to §18-8.303
of the NASA Procurement Regulation, in
effect as of the date of execution of this
contract, to be fair and reasonable: Pro-
vided, however, That if it appears that the
seller would have sustained a loss on the
entire contract had it been completed, no
profit shall be included or allowed under
this subdivision (C), and an appropriate ad-
justment shall be made reducing the amount
of the settlement to reflect the indicated
rate of loss; and

(1ii) The reasonable costs of settlement,
including accounting, legal, clerical, and
other expenses reasonably necessary for the
preparation of settlement clalms and sup-
porting data with respect to the terminated
portion of the contract and for the termina-
tion and settlement of subcontracts there-
under, together with reasonable storage,
transportation, and other costs incurred in
connection with the protection or disposition
allocable to this contract.

The total sum to be pald to the seller under
(i) and (ii) above shall not exceed the total
contract price reduced by the amount of
payments otherwise made and as further
reduced by the contract price of work not
terminated. Except for normal spoilage and
except to the extent that the buyer or the
Government shall have otherwise expressly
assumed the risk of loss, there shall be ex-
cluded from the amounts payable to the
seller under (1) and (il) (A) above the fair
value, as determined by the buyer, of prop-
erty which is destroyed, lost, stolen, or
damaged so as to become undeliverable to
the buyer or to a purchaser pursuant to
paragraph (b) (vii).

(f) The obligation of the buyer fo make
any payments under this clause shall be
subject to deductions with respect to (i) all
unliquidated advance or other payments on
account theretofore made to the seller ap-
plicable to the terminated portion of this
contract, (i) any claim which the buyer may
have against the seller, in connection with
this contract, and (iii) the agreed price for,
or the proceeds of sale of, any materials,
supplies, or other things retained by the
seller or sold, and not otherwise recovered
by or credited to the buyer.

(g) If the terminafion hereunder be
partial, prior to the settlement of the termi-
nated portion of this contract, the seller
may file with the buyer a request in writing
that an equitable adjustment be made in the
price or prices specified in the contract for
the work in connection with the continued
portion not terminated by the Notice of
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Termination, and the appropriate equitable
adjustment shall be made in such price or
prices,

(h) The buyer may, from time to time,
under such terms and conditions as he may
prescribe, make partial payments and pay-
ments on account against costs incurred by
the seller in respect to the terminated por-
tion of the contract, whenever in the opinion
of the buyer the aggregate of such payments
shall be within the amount to which the
seller will be entitled hereunder. If the total
of such payments is in excess of the amount
finally agreed upon or determined to be due
under this clause, such excess shall be pay-
able by the seller to the buyer upon demand,
together with interest computed at the rate
of 6 percent per annum, for the period from
the date such excess payment is recelved by
the seller to the date on which such excess is
repaid: Provided, however, That no interest
shall be charged with respect to any such
excess payment attributable to a reduction
in the seller's claim by reason of retention
or other disposition of termination inventory
until 10 days after the date of such retention
or disposition, or such later date as deter-
mined by the buyer by reason of the
circumstances.

(i) For the purpose of paragraphs (¢) and
(e) above, the amounts of the payments to
be made by the buyer to the seller shall be
determined in conformity with the policies
and principles set forth in Part 8 of the NASA
Procurement Regulation in effect at the date
of this contract. Unless otherwise provided
for in this contract, or by applicable statute,
the seller, for a period of 3 years after final
settlement under the contract, shall make
available to the buyer and the Government
at all reasonable times at the office of the
seller all his books, records, documents, or
other evidence bearing on the costs and
expenses of the seller under the contract
and in respect of the termination of work
hereunder or, to the extent approved by
the Government, photographs, microphoto~
graphs, or other authentic reproductions
thereof.

§ 18-8.707 Default clause for fixed-
: price supply contracts.

The following clause shall be included
in all formally advertised fixed-price
type supply contracts and in all negoti-
ated fixed-price type supply contracts in
excess of $2,500.

DEeEFAULT (OCTOBER 1969)

(a) The Government may, subject to the
provisions of paragraph (¢) below, by written
notice of default to the Contractor, terminate
the whole or any part of this contract in any
one of the following circumstances:

(1) If the Contractor falls to make delivery
of the supplies or to perform the services
within the time specified herein or any
extension thereof; or

(ii) If the Contractor fails to perform any
of the other provisions of this contract, or

«s0 fails to make progress as to endanger

performance of this contract in accordance
with its terms, and in either of these two
circumstances does not cure such failure
within a period of 10 days (or such longer
period as the Contracting Officer may au-
thorize in writing) after receipt of notice
from the Contracting Officer specifying such
Tallure.

(b) In the event the Government termi-
nates this contract in whole or In part as
provided in paragraph (a) of this clause, the
Government may procure, upon such terms
and in such manner as the Contracting Offi-
cer may deem appropriate, supplies or serv-
ices similar to those so terminated, and -the
Contractor shall be liable to the Government
for any excess costs for such similar supplies

~
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or services: Provided, That the Contracter
shall continue the performance of this con.
tract to the extent not terminated under the
provisions of this clause,

(c) Except with respect to defaults of sub.
contractors, the Contractor shall not be llahle
for any excess costs if the failure to perform
the contract arises out of causes beyond the
control and without the fault or negligence
of the Contractor. Such causes may include,
but are not restricted to, acts of God or of the
public enemy, acts of the Government in
either its sovereign or contractual capacity,
fires, floods, epidemics, quarantine restric-
tions, strikes, freight embargoes, and un-
usually severe weather; but in every case the
fallure to perform must be beyond the con-
trol and without the fault or negligence of
the Contractor. If the fallure to perform &5
caused by the default of a subcontractor,
and if such default arises out of causes
beyond the control of both the Contractor
and subcontractor, and without the faulf or
negligence of either of them, the Contractor
shall not be liable for any excess costs for
failure to perform, unless the supplies or
services to be furnished by the subcontractor
were obtainable from other sources in suff.
cient time to permit the Contractor to meet
the required delivery schedule.

(d) If this contract is terminated as pro-
vided in paragraph (a) of this clause, the
Government, in addition to any other rights
provided in this clause, may require the Con-
tractor to transfer title and deliver to the
Government, in the manner and to the extent
directed by the Contracting Officer, (i) any
completed supplies and (il) such partially
completed supplies and materials, parts, tools,
dies, jigs, fixtures, plans, drawings, informs-
tion, and contract rights (hereinafter called
“manufacturing materials”) as the Contrac-
tor has specifically produced or specifically
acquired for the performance of such part
of this contract as has been terminated; and
the Contractor shall,”upon direction of the
Contracting Officer protect and preserve prop-
erty in possession of the Contractor in which
the Government has an interest. Payment
for completed supplies delivered to and ac
cepted by the Government shall be ab ihe
contract price. Payment for manufacturing
materials delivered to and accepted by the
Government and for the protection 8nd
preservation of property shall be In 8%
amount agreed upon by the Contractor and
Contracting Officer; failure to agree to sucl
amount shall be a dispute concerning 8
question of fact within the meaning of the
clause of this contract entitled “Disputes
The Government may withold from amounts
otherwise due the Contractor for such com
pleted supplies or manufacturing materials
such sum as the Contracting Officer deter
mines to be necessary to protect the Goverl*
ment against loss because of outstanding
liens or claims of former lien holders. _

(e) If after notice of termination of this
contract under the provisions of this clB“-;fe‘
it is determined for any reason thal t 2
Contractor was not in default under the vags
visions of this clause, or that the default “sc
excusable under the provisions of this claui 2
the rights and obligations of the parkie
shall, if the contract contains a clause pro
viding for termination for convenience of 1“;
Government, be the same as if the notlce:’n
termination had been issued pursuant ™
such clause. If, after notice of u»:rnumntllf;S
of this contract under the provisions of ~
clause, it is determined for any reason l[.he
the Contractor was not in default under #
provisions of this clause, and if this comr(‘::r.
does not contain a clause providing !ol" i
mination for convenience of the G°f°ad_
ment, the contract shall be equitably i
justed to compensate for such terminati
and the contract modified accordin®y:
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fallure to agree to any such adjustment shall
pe & dispute concerning & question of fact
within the meaning of the clause of this
contract entitled “Disputes.”

(f) The rights and remedies of the Govern-
ment provided in this clause shall not be
sxclusive and are in addition to any other
, rights and remedies provided by law or under
this contract.

(g) As used In paragraph (c) of this clause
the term “subcontractor” and “subcontrac-
tors” means subcontractor(s) at any tier.

§18-8.708 Excusable delays clause for
cost-reimbursement 1ype contracls,

The following clause shall be used in
all cost-reimbursement type supply con-
tracts as defined in § 18-7.202, in all cost-
reimbursement type construction con-
tracts, and in all cost-reimbursement
type research and development contracts
that contain the “Termination” clause in
§18-8.702. It may be used in contracts
that contain the “Termination” clause in
§18-8.704.

ExcusasrLE DELAYS (OCTOBER 1969)

Except with respect to defaulfs of subcon-
tractors, the Contractor shall not be in de-
fault by reason of any failure in performance
of this contract in accordance with its terms
(including any failure by the Contractor to
make progress in the prosecution of the work
hereunder which endangers such performs-
ance) if such fallure arises out of causes be-
yond the control and without the fault or
negligence of the Contractor. Such causes
may include, but are not restricted to: Acts
of God or of the public enemy, acts of the
Government in either its sovereign or con=
tractual capacity, fires, floods, epidemics,
quarantine restrictions, strikes, freight em-
bargoees, and unusually severe weather, but In
every case the failure to perform must be
beyond the control and without the fault or
negligence of the Contractor. If-the failure
to perform is caused by the fallure of a sub-
contractor to perform or make progress, and
if such fallure arises out of causes beyond the
control of both the Contractor and subcon-
tractor, and without the fault or negligence
of either of them, the Contractor shall not
be deemed to be in default, unless (i) the
supplies or services to be furnished by the
subcontractor were obtainable from other
sources, (if) the Contracting Officer shall
have ordered the Contractor in writing to
brocure such supplies or services from such
other souces, and (iii) the Contractor shall
have falled to comply reasonably with such
order. Upon request of the Contractor, the
Contracting Officer shall ascertain the facts
80d extent of such fallure and, if he shall
determine that any failure to perform was
occasioned by any one or more of the said
auses, the delivery schedule shall be revised
éccordingly, subject to the rights of the Gov-
friment under the clause of this contract
le"ldmg for termination. (As used in this
Glause, the term “subcontractor” and “sub-

i?er;t.)mctc-ts“ means subcontractor(s) at any

§18~3-.709 Default clause for fixed-
price construction contracts,

m(a) The following clause shall be used
1 all fixed-price construction contracts
n excess of $10,000,

'I‘itmmnon FOR DEPAULT—DAMAGES ¥OR
AY—TIME EXTENSIONS (OCTOBER 1969)

prc():) If the Contractor refuses or fails to
thergcotflte the work, or any separable part
e leéiwml such diligence as will insure its
c0m¥’}_ﬂﬁﬁ(>!x within the time specified in this
g or any extension thereof, or fails to

Plete sald work within such time, the
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Government may, by written notice to the
Contractor, terminate his right to proceed
with the work or such part of the work as to
which there has been delay. In such event the
Government may take over the work and
prosecute the same to completion, by con-
tract or otherwise, and may take possession
of and utilize in completing the work such
materials, appliances, and plant as may be on
the site of the work and necessary therefor.
Whether or not the Contractor’s right to pro-
ceed with the work is terminated, he and his
sureties shall be liable for any damage to the
Government resulting from his refusal or
failure to complete the work within the speci-
fied time.

(b) If fixed and agreed liquidated damages
are provided in the contract and if the Gov-
ernment so terminates the Contractor’s right
to proceed, the restulting damage will consist
of such liquidated damages until such rea-
sonable time as may be required for final
completion of the work together with any
increased costs occasioned the Government
in completing the work,

(e) If fixed and agreed liquidated damages
are provided in the contract and if the Gov-
ernment does not so terminate the Contrac-
tor's right to proceed, the resulting damage
will consist of such liquidated damages until
the work is completed or accepted.

(d) The Contractor's right to proceed
shall not be so terminated nor the Contractor
charged with resulting damage if:

(i) The delay in the completion of the
work arises from unforeseeable causes beyond
the control and without the fault or negli-
gence of the Contractor, including, but not
restricted to, acts of God, acts of the public
enemy, acts of the Government in either its
soverign or contractual capacity, acts of
another contractor in the performance of a
contract with the Government, fires, floods,
epidemics, quarantine restrictions, strikes,
freight embargoes, unusually severe weather,
or delays of subcontractors or suppliers aris-
ing from the unforeseeable causes beyond the
control and without the fault or negligence
of both the Contractor and such subcon-
tractors or suppliers; and

(11) The Contractor, within 10 days from
the beginning of any such delay (unless the
Contracting Officer grants a further period
of time before the date of final payment
under the contract), notifies the Contracting
Officer in writing of the causes of delay.

The Contracting Officer shall ascertain the
facts and the extent of the delay and extend
the time for completing the work when, in
his judgment, the findings of fact just-
ify such an extension, and his findings of fact
shall be final and conclusive on the parties,
subject only to appeal as provided in the
clause of this contract entitled “Disputes.”

(e) If, after notice of termination of the
Contractor’s right to proceed under the pro-
visions of this clause, it is determined for
any reason that the Contractor was not in
default under the provisions of this clause,
or that the delay was excusable under the
provisions of this clause, the rights and ob~
ligations of the parties shall, if the contract
contains a clause providing for termina-
tion for convenlience of the Government,
be the same as if the notice of termination
had been issued pursuant to such clause, If,
in the foregolng circumstances, this con-
tract does not contain a clanse providing for
termination for convenience of the Govern-
ment, the contract shall be equitably adjust-
ed to compensate for such termination and
the contract modified accordingly; failure
to agree to any such adjustment shall be
& dispute concerning a question of fact
within the meaning of the clause of this
contract entitled “Disputes.”

(f) The rights and remedies of the Gov~
ernment provided in this clause are in addi-
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tion to any other rights and remedies pro-
vided by law or under this contract.

(g) As used in paragraph (d) (i) of this
clause, the term “subcontractors’” or “sup-
pliers"” means subcontractors or suppliers at
any tier,

(b) During a period of national emer-
gency, paragraph (d) (i) of the above
clause shall be amended by deleting the
words “unforeseeable causes” in the two
places where they appear and substitut-
ing the words “causes, other than normal
weather,” Where Standard Form 23A is
used, the words “the clause of this con-
tract entitled Disputes” in paragraph
(d) of the above, clause need not be sub-
stituted for “Clause 6 of these General
Provisions.”

(¢) The following clause shall be used
in all fixed-price construction contracts
not in excess of $10,000.

TERMINATION FOR DEFAULT—DAMAGES FOR
PrErAY—TIME  EXTENSIONS (SEPTEMEER
1962)

(a) If the Contractor does not prosecute
the work so as to insure completion, or fails
to complete it, within the time specifled,
the Government may, by written notice to
the Contractor, terminate his right to pro-
ceed. Thereafter, the Government may have
the work completed, and the Contractor shall
be liable for any resulting excess cost to the
Government, If the Government does not °
terminate the Contractor’s right to proceed,
he shall continue the work and shall be
liable to the Government for any actual
damages occasioned by such delay umnless
liquidated damages are stipulated.

(b) The Contractor’s right to proceed
shall not be terminated nor the Contractor
charged with actual or liquidated damages
under (a) above because of any delays in
completion of the work due to causes other
than normal weather, beyond his control
and without his fault or negligence, includ-
ing, but not restricted to, acts of God, acts
of the public enemy, acts of the Government
(in either its sovereign or contractual capac-
ity), acts of another contractor in the
performance of a contract with the Govern-
ment, fires, floods, epidemics, quarantine re-
strictions, strikes, freight embargoes, and un-
usually severe weather, or delays of subcon-
tractors or suppliers due to causes beyond
their control and without their fault or neg-
ligence; Provided, That the Contractor shall,
within 10 days from the beginning of any
such delay, unless the Contracting Officer
shall grant & further period of time prior to
the date of final settlement of the contract,
notify the Contracting Officer in writing of
the causes of delay. The Contracting Officer
shall ascertain the facts and the extent of
the delay and extend the time for completing
the work when in his judgment the find-
ings of fact justify such an extension, and
his findings of fact shall be final and con-
clusive on the parties hereto, subject only
to appeal as provided in the clause of this
contract entitled “Disputes.”

(d) When Standard Form 19 is used,
the words “the clause of this contract
entitled Disputes” in paragraph (b) of
the above clause need not be substituted
for “Clause 3 hereof.”

§ 18-8.710 Default clause for fixed-
price research and development con-
tracts.

_ The following clause shall be used in
all fixed-price research and development |
contracts as defined in § 18-7.301, except
contracts with educational or nonprofit

“
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institutions which are awarded on the
basis of no profit.

Derauvrr (OcTOBER 1969)

(a) The Government may, subject to the
provisions of paragraph (c) of this clause,
by written Notice of Default to the Contrac-
tor terminate the whole or any part of this
contract in any one of the following
circumstances:

(1) If the Contractor fails to perform the
Work called for by this contract within the
time(s) speclfied herein or any extension
thereof; or

(i1) If the Contractor fails to perform any
of the other provisions of this contract, or
so falls to prosecute the work as to endanger
performance of this contract in accordance
with its terms, and in either or these two
circumstances does not cure such failure
within a period of 10 days (or such longer
period as the Contracting Officer may author-
ize in writing) after receipt of notice from
the Contracting Officer specifying such
failure.

(b) In the event the Government termi-
nates this contract in whole or in part as
provided in paragraph (a) of this clause,
the Government may procure, upon such
terms and in such manner as the Contracting
Officer may deem appropriate, work similar
to the work so terminated and the Contractor
shall be liable to the Government for any
excess costs for such similar work: Provided,
That the Contractor shall continue the per-
fornfance of this contract to the extent not
terminated under the provisions of this
clause.

(¢) Except with respect to defaults of sub-
contractors, the Contractor shall not be liable
for any excess costs if the failure to perform
the contract arises out of causes beyond the
control and without the fault or negligence
of the Contractor. Such causes may include,
but are not restricted to, acts of God or of
the public enemy, acts of the Government in
either its sovereign or contractual capacity,
fires, floods, epidemics, quarantine restric-
tions, strikes, freight embargoes, and unusu-
ally severe weather; but in every case the
fallure to perform must be beyond the con-
trol and without the fault or negligence of
the Contractor, If the faillure to perform is
caused by the default of a subcontractor, and
if such default arises out of causes beyond the
control of both the Contractor and subcon-
tractor, and without the fault or negligence
of either of them, the Contractor shall not
be liable for any excess costs for failure to
perform, unless the supplies or services to
be furnished by the subcontractor were ob-
tainable from other sources in sufficient time
to permit the Contractor to meet the required
delivery schedule or other performance
requirements.

(d) If this contract is terminated as pro-
vided In paragraph (&) of this clause, the
Government, in addition to any other rights
provided in this clause, may require the
Contractor to transfer title and deliver to
the Government, in the manner and to the
extent directed by the Contracting Officer
any of the completed or partially completed
work not theretofore delivered to, and ac-
cepted by, the Government and any other
property, including contract rights, specifi-
cally produced or specifically acquired for
the performance of such part of this contract
as has been terminated; and the Contractor
shall, upon the direction of the Contracting
Officer, protect and preserve property in the
possession of the Contractor in which the
Government has an interest. The Govern-
ment shall pay to the Contractor the contract
price, if separately stated, for completed
work accepted by the Government and the
amount agreed upon by the Contractor and
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the Contracting Officer for (1) completed
work for which no separate price is stated,
(ii) partially completed work, (i1) other
property described above which is accepted
by the Government, and (iv) the protection
and preservation of property. Failure to
agree shall be a dispute concerning a ques-
tion of fact within the meaning of the clause
of this contract entitled *‘Disputes.” The
Government may withhold from amounts
otherwise dué the Contractor for such com-
pleted supplies or manufacturing materials
such sum as the Contracting Officer deter-
mines to be necessary to protect the Govern-
ment against loss because of outstanding
liens or claims of former lien holders.

(e) If, after notice of termination of this
contract under the provisions of this clause,
it 1s determined for any reason that the
Contractor was not in default under the
provisions of this clause, or that the default
was excusable under the provisions of this
clause, the rights and obligations of the
partles shall, if the contract contains a clause
providing for termination for convenience
of the Government, be the same as if the
notice of termination had been issued pur-
suant to such clause. If, after notice of
termination of this contract under the provi-
sions of this clause, it is determined for any
reason that the Contractor was not in default
under the provisions of this clause, and if
this contract does not contain a clause pro-
viding for termination for convenience of the
Government, the contract shall be equitably
adjusted to compensate for such termination
and the contract modified accordingly; fail-
ure to agree to any such adjustment shall be
a dispute concerning a question of fact
within the meaning of the clause of this con-
tract entitled “Disputes.”

(f) The rights and remedies of the Gov-
ernment provided in this clause shall not be
exclusive and are in addition to any other
rights and remedies provided by law or un-
der this contract.

(g) As used in paragraph (c¢) of this
clause, the term *“subcontractor” and “sub-
contractors” means subcontractor(s) at any

tier,
Subpart 18-8.8—Forms
§ 18-8.800 Scope of subpart,

This Subpart 18-8.8 prescribes certain
forms related to the termination and
settlement of contracts.

§ 18-8.801 Notice of termination.
§ 18-8.801-1 Telegraphic notice of ter-

mination.

(a) The following form of telegraphic
notice is approved for use where a con-
tract is being completely terminated.

DRtes il m i .
XYZ Corp,,
NEW YORK, N.Y.

Your Contract No, .- is hereby termi-
nated in its entirety pursuant to Clause
of the contract effective [here insert
“Immediately” or “On 4 SR
(Insert the date) or “As soon as you have
delivered thereunder including previous de-
liveries the following items" (listing items) ].
Immediately stop all work, terminate sub-
contracts and place no further orders ex-
cept to extent (insert if applicable—Neces-
sary to perform any portions thereof not
terminated hereby or) that you or a sub-
contractor wish to retain and continue for
own account any work in process or other
materials, Telegraph similar instruections to
all subcontractors and suppliers, Letter and
instructions follow.

(Contracting Officer)
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(b) The following form of telegraphic
notice is approved where a contract is

being partially terminated.
DRSS . oE
XYZ Corp.,
NEW YORK, N.Y. ;
Your Contract No, —..... is hereby par-

tlally terminated pursuant to clause
of the contract effective on __________
19_., on which date you will reduce its total
number of items to be delivered as follows
(inserting instructions as to -educed de.
liveries) immediately stop all work, termi-
nate subcontracts and place no further or.
ders except to extent necessary to perform
any portion thereof not terminated hereby
or that you or a subcontractor wish to retain
and continue for own account any work in
process or other materials. Telegraph siml.
lar instructions to all subcontractors and
suppliers. Letter and instructions follow,

(Contracting Officer)

(¢) The following form of telegraphic
notice is approved for use where a con-
tract for construction is being com-
pletely terminated for the convenience of
the Government.

IRUR: - - s
XYZ Corp,,
NEW YORK,N.Y,
Your Contract No. — - for construction
O S e a e is hereby terminated effec-

tive immediately for the convenience of the
Government pursuant to clause
the contract. Immediately stop all work,
terminate subcontracts and place no fur-
ther orders. Telegraph similar instructions
to all subcontractors and suppliers. Letier
and instructions follow.

(Contracting Officer)

(d) The following form of telegraphic
notice is approved for use where a con-
tract for construction is being partially
terminated for the convenience of the
Government:

XYZ Corp.,
New York, N.Y.

Your contract No.--—-.-- for construction

____________ is hereby partially termi-
nated effective immediately for the con-
venience of the Government pursuant 0
clause of the contract to the follow:
ing extent immediately stop 8!l
work, terminate subcontracts and place 1
further orders except to extent necessary lg
perform portion thereof not tgrminatcu
hereby. Telegraph similar instructions 0 &
subcontractors and suppliers, Letter and in-
structions follow.

(Contracting Officer)
§ 18-8.801-2 Letter notice of termina-

tion.

(a) The following form of Notice of
Termination is approved for use whe.r'e?f
prime contract for supplies and ser? }Cfa
is being terminated. With appropriai®
modifications, it is suitable for use i
terminating subcontracts.

LeETTER NOTICE OF TERMINATION
CONTRACTORS

[At the top of the Notice set out all sP& 5
details relating to the particular termmnugm:
e.g., name and address of company, ““‘“m‘
of prime contract terminated, service
volved, appropriation or allotment, etc.)

ro PrIME

Spe(‘iﬂl

3, 1971




[Two alternative forms of paragraph No. 1
are set out below. If this written termination
notice confirms a telegraphic notice pre-
viously sent, use the first of the alternative
pragraphs No. 1 below. If no previous tele-
graphic notice has been set, use the second.]

1. Effective Date of Termination. This letter
will confirm the Government's telegram to
you dated - --mmememmme , 19 -, terminating
[in part] your Contract No. ... (herein-
after referred to as “the contract”) for the
convenience of the Government, in accord-
ance with the clause thereof entitled “Ter-
mination for the Convenience of the Govern-
ment” [or, in the case of a cost-reimburse-
ment-type contract, “Termination”]. Such
termination is effective on the date and in
the manner stated in such telegram.

(or)

1. Effective Date of Termination. You are
notified that your Contract No. —_.__.. (here-
inafter referred to as “the contract”) is
hereby terminated [in part] for the conven-
lence of the Government, in accordance with
the clause hereof entitled ‘““Termination for
the Convenience of the Government" [or in
the case of a cost-reimbursement-type con-
tract, “Termination”]. Such termination will
be effective? ocmmmccenaa [Here insert either
“immediately upon your receipt of this
Notice” or o et , 19..,7 (in-
serting the date) or “as soon as you have de-
livered under the contract the following
number of each of the items listed below,
Including those heretofore delivered, to
W oo s Tank N Or s RO e o o o {: S
on which date you are hereby directed to re-
duce the total number of items to be de-
livered under the contract as follows'; (here
insert instructions as to reduced deliveries.) |

2. Cessation of Work and Notification to
your I'mmediate Subconiractors. (a) You
shall stop all work, make no further ship-
ment, and place no further orders in con-
nection with the contract, except (1) to the
extent necessary to perform any portion
thereof not terminated by ths Notice, or (2)
to the extent that you may wish to retain
and continue any work in process or other
materials for your own account, or (3) to the
extent the Contracting Officer authorizes you
to continue work-in-process for reasons of
gafety, or to clear [or avoid damage to] equip-
ment or to avold immediate complete spoilage
of work-in-process having a definite commer-
cial value, or otherwise to prevent undue 1oss
0 the Government. [If you bhelieve the
8uthorization referred to in (3) above is
necessary or advisahle, you shall immediately
Totify the Contracting Officer by telephone
O personal conference and obtain instruc-
Hons] You shall keep adequate records of
our compliance with this paragraph 2(a)
thowing (1) the date you received your Notice
of Termination, (i1) the effective date of
Such fermination, and (iil) the extent of
;gaplet!on of performance on such effective

(b) You shall give notice of termination to
:?33‘ of your immediate subcontractors (in-
i l“g suppliers) who will be affected by the
= l;n nation of your contract. In such notice
éomshall (1) give him the number of your
s hract with the Government, (2) state that
- s been terminated (or terminated in
of t‘g i thfﬁt Is the case) for the convenience
s we Government, (3) instruct him to stop
pl&ceork' to make no further shipments to
i 10 more orders, and to terminate all
(Gub?mracts under this contract with you
Ten fcl to the same exceptions stated in
hisasimph 2(a)), (4) direct him to submit
expea:tlemem; Proposal promptly in order to
it te settlement, and (5) request him to
x Similar notice and Instructions to his
Mmediate subcontractors.

or;cc)e You shall notify the Contracting
T Of any pending legal proceedings
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which relate to any subcontracts or pur-
chase orders under the terminated contract
or which have resulted in or which are ex-
tended to result in a lien or encumbrance
on any termination inventory other than
termination inventory you propose and are
authorized to purchase, retain, or dispose
of, (The Contracting Officer shall also be
promptly notified of any such proceedings
brought after receipt of this Notice.)

(d) You shall take such other action as
may be required by the Contracting Officer
or under the termination clause contained
in your contract.

3. Termination Inventory. (a) You shall
forthwith transfer title to and deliver to the
Government, in accordance with any in-
structions of the Contracting Officer, all
items of termination Inventory (including
subcontractor termination inventory which
under the terms of the subcontract or pur-
chase order concerned you have the right
to take over) of the following types or class-
es: [Insert proper identification or “None”].

(b) In connection with settlement of your
claim, it will be necessary to establish that
all your termination inventory and that of
your subcontractors has been properly ac-
counted for. For detailed information, see
Part 24 of the NASA Procurement Regula-
tion.

4. Completed End Items, You shall notify
the Contracting Officer of the number of
articles completed under the contract and
still on hand, and arrange with him for
their delivery or other disposal. Subject to
paragraph § 18-8.306 of the NASA Procure=-
ment Regulation, you will involce accept-
able completed end items under the con-
tract in the usual way and not include them
in your settlement proposal.

5. Patents. If the contract contains either
the New Technology clause or the Property
Rights in Inventions clause, your attention
is called to the provisions of the clause
which requires reports, disclosures and
other information regarding any invention,
discovery, improvement, or innovation made
in the performance of the contract. You are
urged to forward such reports, disclosures,
and other information to the Contracting
Officer promptly, since these contractual ob-
ligations must be complied with before
execution of the final settlement agreement.

6. Settlements With Subcontractors. You
remain liable to your subcontractors and
suppliers for claims arising by reason of the
termination of their subcontracts or orders.
You are requested to settle such termi-
nation claims as promptly as possible, For
purposes of reimbursement by the Govern-
ment, such settlements will be governed
by the provisions of Part 8 of the NASA
Procurement Regulation.

7. Employees Affected. (a&) If this termina-
tion, together with all other outstanding
terminations, will necessitate a significant
reduction in your work force, as described
in (b) below, you are urged to (1) promptly
inform the local State Employment Service
of your reduction-in-force schedule in num-
bers and occupations, so that they can take
timely action In assisting displaced work-
ers; (2) give affected employees maximum
practical advance notice of the employ-
ment reduction, and inform them of the fa-
cilities and services available to them through
the local State Employment Service Offices:
(3) advise affected employees to file appli-
cations with State Employment Service in
order to qualify for unemployment insur-
ance, if' necessary; (4) inform officials of local
unions having agreements with you of the
impending reduction-in-force; and (5) in-
form local Chamber of Commerce and other
appropriate organizations, which are pre-
pared to offer practical assistance in find-
ing employment for displaced workers, of
impending reduction-in-force.
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(b) Normally, a reduction of 100 or more
workers during any 1 month of the period
of the reduction-in-force will be considered
significant, However, a reduction of a lesser
number of workers in any 1 month, or in
several successive months, also may have
a serious impact in a small community af-
fected by other layoffs.

(¢) To the extent appropriate and practi-
cable, you are requested to urge subcontrac-
tors, if any, to take actions similar to those
described above.

8. The procurement office named in your
contract will furnish you the name of the
Contracting Officer who will be In charge of
the settlement of the termination, and who
will, upon request, provide you with the
necessary settlement forms. Matters not cov-
ered by this Notice should be brought to the
attention of the undersigned.

9. Please acknowledge receipt of the Nao-
tice as provided below.

(Contracting Officer)
Acknowledgment of Notice

The undersigned hereby acknowledges re-
ceipt of a signed copy of the foregoing No-
UGB OR -t e » 19... Two copies of this
Notice, both signed, are herewith returned.

(Title)

(b) The following form of Notice of
Termination is approved for use to con-
firm telegraphic notification where a
contract for construction has been total-
ly or partially terminated.

NoTICE OF TERMINATION

XYZ Corp,,
New York, N.Y.
GENTLEMEN :
Re: Contract No. __.___
for constructionof .. __.________,

1. Effective Date of Termination. This let-
ter will confirm the Government’s telegram
to you dated .. » terminating [in
part] your Contract NO. - v (here-
inafter referred to as “the contract”) for
the convenience of the Government, in ac-
cordance with Clause thereof, Such
termination is effective on the date and In
the manner stated in such telegram.

‘2. Cessation of Work and Notification to
Your Immediale Subcontractors. (a) You
shall stop all work, and place no further or-
ders in connection with the contract, ex-
cept (1) to the extent necessary to perform
any portion thereof not ferminated by this
notice or (2) to the extent necessary to per-
form any work directed by the Contracting
Officer,

(b) You shall give notice of termination
to each of your immediate subcontractors
and suppliers who will be affected by the
termination of your confract. In such no-
tice you shall (1) give him the number of
your contract with the Government; (2)
state that it has been terminated for the
convenience of the Government. and the ex-
tent thereof; (3) instruct him to stop all
work, to place no more orders and to termi-
nate all subcontracts under this contract
with you (subject to the same exceptions
stated in 2(a) above); (4) direct him to
submit his settlement proposal promptly in
order to expedite settlement; and (5) re-
quest him to give similar notice and in-
structions to his immediate subcontractors.

(¢) You shall notify the Contracting Offi-
cer of any pending or subsequent legal pro-
ceedings which relate to any subcontracts
or purchase orders under the terminated
contract.

3, 197
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(d) You shall take such other action as
may be required by the Contracting Officer
or under the termination clause contained
in your contract.

3. Termination Inventory. (&) You shall
forthwith transfer title to and deliver to
the Government, in accordance with any
instructions of the Contracting Officer, all
items of termination inventory (including
subcontractor termination inventory which
under the terms of the subcontract or pur-
chase order concerned you have the right to
take over) of the following types or classes
[insert proper identification or “None”.]

(b) In connection with settlement of
your claim, it will be necessary to establish
that all your termination inventory and that
of your subgontractors has been properly
accounted for. For detailed information,
see Part 24 of the NASA Procurement
Regulation,

4. Settiements With Subcontractors. You
remain liable to your subcontractors and
suppliers for clalms arising by reason of the
termination of their subcontracts or orders.
You are requested to settle such termina-
tion claims as promptly a&s possible. For pur-
poses of reimbursement by the Government,
such settlements will be governed by the
applicable provisions of Part 8 of NASA
Procurement Regulation.

5. 'This office will be in charge of the set-
tlement of your claim and should be con-
sulted on any matter not covered by this
Notice.

6. Please acknowledge receipt of this No-
tice as provided below.

(Contracting Officer)
Acknowledgment of Notice

The undersigned hereby acknowledges re-
ceipt of a signed copy of the foregoing No-
tice on Two coples of this No-
tice, both signed, are returned herewith.

(Title)
settlement

§18-8.802 Forms for

fixed-price contracts.

The forms listed in §§18-8.802-1

through 18-8.802-10 are prescribed for

use in settling terminated fixed-price
contracts.

§ 18-8.802-1 DD Form 540—Setile-
ment proposal—Inventory basis.

§ 18-8.802-2 DD Form 541—Settle-
ment proposal—Total cost basis,

§ 18-8.802-3 DD Form 831-wSettle-
ment proposal—Short form.

§18-8.802-4 DD Form 542—Inventory
schedule A—Metals in mill product
form and DD Form 542¢—Inventory
schedule A—Continuation sheet.

§ 18-8.802-5 DD Form 543—Inventory
schedule B—Raw materials and DD
Form 543¢, Inventory schedule B—
Continuation sheet.

§ 18-8.802—6 DD Form 544—Inventory
schedule C—Work in process and DD
Form 544e—Inventory schedule C—
Continuation sheet.

§ 18-8.802-7 DD Form 545—Inventory
schedule D—Dies, jigs, fixtures, etc.,
and special tools and DD Form
545c—Inventory schedule D, contin-
uation sheet.

§ 18-8.802-8 DD Form 832—Invento

schedule E—Short form for use wi
DD Form 831 only.

of
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§ 18-8.802-9 DD Form 546—Schedule

of accounting information.

DD Form 546 is required to be filed
only once with respect to any termina-
tion. It is not required when the settle-
;gint proposal is submitted on DD Form

§18-8.802-10 DD Form 548—Applica-
tion for partial payment.

§ 18-8.802-11 DD Form 1598—Con-

tract termination status report.

§ 18-8.802-50 DD Form 1114 (NASA
edition)—Instructions for use of
contract termination settlement and
inventory schedule forms, =

§ 18-8.802-51 DD Form 1115 (NASA
edition)—Instructions in preparing
inventory schedules of contractor
inventory.

§ 18-8.802-52 NASA Form 1412—Ter-

mination authority.

§ 18-8.802-53 NASA Form 1413—Ter-
mination docket checklist.

§ 18-8.803 DD Form 547—Settlement
proposal for cost-reimbursement type
contracts.

DD Form 547 is to be used by
prime contractors submitting termina-
tion claims on cost-reimbursement type
contracts. It is also suitable for use in
connection with terminated cost-reim-
bursement type subcontracts.

§ 18-8.805 Forms of settlement agree-

ment.
See § 18-8.210. 2
§ 18-8.805-1 Settlement agreement for

use in settling fixed-price prime con-
tracts after complete termination.

This Supplemental Agreement of Settle-
ment, entered into this ... day of
of America (hereinafter called "the Govern-
ment') represented by the Contracting Offi-
cer executing this contract, and —aeeceno
"Il-)"t;-::s;l;émtion organized and existing
under the Laws of the State of - eeeeee :

(ii) a partnership consisting of ..

“the Contractor”).

Witnesseth That:

‘Whereas, the Contractor and the Govern-
ment have entered into Contract NO, e
under date of
gether with any and all amendments,
changes, modifications, and supplements
thereto, is hereinafter referred to as ‘‘the
contract”; and

Whereas, The Termination for Convenience
of the Government clause of the contract
provides that the performance of work under
the contract may at the convenience of the
Government be terminated by the Govern-
ment in whole, or from time to time in part,
whenever the Contracting Officer shall deter-
mine that such termination is In the best
interest of the Government, and that the
Contractor and the Contracting Officer may
agree upon the whole or any part of the
amount to be paid to the Contractor by
reason of such termination; and

Whereas, by notice of termination dated
the Government advised the
Contractor of the complete termination of
the contract for the convenlence of the
Government; and
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Whereas, as- used herein the following
terms shall have the meanings hereinafter
set forth:

The term “termination inventory” means
any items of physical property purchased,
supplied, manufactured, furnished, or other-
wise acquired for performance of the con-
tract which are properly allocable to the
terminated portion of the contract, but shall
not include any facilities, materials, produc-
tion or other equipment, or special tooling,
which are subject to a separate contract or
a special contract provision governing the
use or disposition thereof. Termination in.
ventory may include Government-furnished
property and contractor-acquired property
as defined below.

(i) Government-furnished propertyis
property In the possession of or acquired
directly by the Government, and delivered oz
otherwise made ayailable to the Contractor.

(ii) Contractor-acquired property is prop-
erty procured or otherwise provided by the
Contractor for the performance of a contract,
whether or not the Government has title by
the terms of the contract, or exercises it
contractual right to take title.

The term “subcontract” means any con-
tract as defined in NASA Procurement Regu-
lation 1.207 other than a prime contract
entered into by a prime contractor or a sub-
contractor, calling for supplies or services
required for the performance of any one or
more prime contracts.

The term “scrap’ means property that has
no reasonable prospect of being sold exceps
for the recovery of its basic material content

Now, Therefore, the parties hereto do mu-
tually agree as follows:

Article 1. The Contractor certifies that ail
contract termination inventory (including
scrap) has been retained or otherwise ac-
quired by him, sold to third parties, returned
to suppliers, stored for the Government, de-
livered to the Government, otherwise prop
erly accounted for, and all proceeds or reten-
tion prices thereof, if any, have been taken
into account in arriving at this agreement.

Article 2. a. The Contractor certifies thal
prior to the execution of this agreement,
each of the Contractor’s immediate subcon-
tractors whose claim is included in the claim
settled by this agreement has furnished [0
the Contractor a certificate stating (i) tha
all of his subcontract termination inventory
(including scrap) has been retained or other-
wise acquired by him, sold to third parties,
returned to suppliers, stored for the Goveri-
ment, delivered to the Government, or other:
wise properly accounted for, and all pro-
ceeds or retention prices thereof, if any,
were taken Into account in arriving at the
settlement of the subcontract or subcon”
tracts, and (ii) that the subcontractor has
recelved from each of the immediate sub*
contractors whose clalm was included In i
claim a substantially similar certificate. 3

b. The Contractor hereby transfers an
conveys to the Government all the right,
title, and interest, if any, which the Con-
tractor has received, or is entitled to receh‘e‘-
in and to subcontract termination inventors:
if any, not otherwise properly accounted ror',
and hereby assigns to the Government 807
and all of his rights relating thereto. -

Article 3. The Contractor certifies tm;
with respect to all items of termlnntlow
inventory the costs of which were taken ir;l 2
account in arrlving at the amount of ¢ e
settlement, or in the settlement of any sU &
contract claim included in this sememenu;
(i) all such items are properly 3“0"“",""“
the terminated portion of the contract; (7
such items are not in excess of the reasor”
able quantitative requirements of the fers
nated portion of the contract; (1) S0
ttems do not include any items reasonsye
usable without loss to the Contractor, O% &'/
other work; and (iv) the Contractor has
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formed the Contracting Officer of any sub-
stantial change in the status of such
items between the dates of his termination
{nventory schedules and the date of this
eement.

ug.r\mc'le 4. In all cases where the Contractor
has not previously made such payments, the
contractor shall, within ten (10) days after
receipt of the payment provided for here-
under, pay to each of Its immediate sub-
contractors (or to their respective assignees)
the respective amounts to which they are
entitled, after deducting, if the Contractor s0
elects, any amounts then due and payable to
{he Contractor by such subcontractors.

Article 5. a, The Contractor has received
the sum of $..——- on account of work and
services performed, or articles delivered,
under the completed portion of the contract.
The Government as part of this negotiated
settlement hereby confirms and acknowl-
edges the right of the Contractor, subject
to the provisions of Article 6 hereof, to retain
such sum heretofore paid and agrees that
such sum constitutes a portion of the total
amount to which the Contractor is entitled
in settlement of the Contract.

b, In addition, upon execution of this
agreement the Government agrees to pay
to the Contractor or his assignee, upon pre-
sentation of properly certified invoices or
vouchers, the sum oOf $----—- [insert net
amount of settlement], arrived at by deduct-
ing from the sum of $-- -~ [for claim sub=
mitted on inventory basis, insert gross
amount of settlement; for claim submitted
on total cost basis, insert gross amount of
settlement less amount set forth in b5a
above], (1) the amount of §_....- represent-
ing all unliquidated partial or progress pay-
ments previously made on account to the
Contractor or his assignee and all unliqui-
dated advance payments (with interest, if
any, thereon), and (2) the amount of $--_.—
representing all applicable property disposal
credits [and (3) the amount of $-- .- rep-
resenting all other amounts due the Govern-
ment under this contract except as herein-
after provided in Article 6]} Said sum,
fogether with all other sums heretofore paid,
constitutes payment in full and complete
settlement of the amount due the Contractor
by reason of the complete termination of
work under the contract and of all other
claims and Habilitles of the Contractor and
the Government under the contract, except
8 hereinafter provided in Article 6.

Article 6. Notwithstanding any other pro-
vision of this agreement, the following rights
and ltabilities of the parties under the con-
tract are hereby reserved:

[The following list of reserved or excepted
rights and liabilities is intended to cover
ihose which should most, frequently be re-
strved, and which should in any event be
Scrutinized at the time a settlement agree-
ment is signed (see § 18-8.210-2). The sug-
gested language of the enumerated excepted
items on the 1ist may be varied in the dis-
eretion of the Contracting Officer to cover
more accurately the exceptions needed in a
Particular case. Where greater accuracy or
“mpleteness may be achieved by a refer-
ence Yo the number of the contract clause
?f Provision covering the matter in ques-
n°’}:- this method of enumerating reserved
af-m and labilities may be followed. Omit
m) of the following which are not applicg-

¢ and add any additional exceptions or
rlrser'.'aunns requh-ed‘ ‘
u~m All rights and liabilities, if any, of

% parties under the Renegotiation Act of
2o [insert reference to applicable Re-
f€80tiation Act],
ez} All rights and liabilities of the parties

*Lg under the contract articles, if any,

°f olherwise which relate to reproduction
\

'To be inserted where appropriate.
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rights, patent infringements, inventions,
applications for patent and patents, in-
cluding rights to assignments invention re-
ports and licenses, covenants of indemnity
against patent risks and bonds for patent
indemnity obligations, together with all
rights and liabilities under any such bond.

(3) Al rights of the Government to take
the benefit of any adjustments of royalties
under the Royalty Adjustment Act of 1942
(36 U.B.C. 89-86) and to fake the benefit
of agreements reducing or otherwise affect-
ing royalties paid or payable in connection
with the performance of the contract.

(4) All rights and labilities of the parties
under the contract relating to options (ex-
cept options to continue or increase the
work under the contract), covenants not to
compete, covenants of indemnity.

(5) Al rights and liabilities of the parties
under agreements with respect to the future
care and disposition by the Contractor of
Government-owned property remaining in
his custody.

(6) All rights and liabilities of the parties
under the contract with respect to any con-
tract termination inventory stored for the
Government pursuant to Article 1 hereof.

(7) All rights and liabilities of the parties
under the contract with respect to any and
all Government property furnished to the
Contractor for the performance of this
contract,

(8) All rights and liabilities of the parties
arising under the contract, or otherwise
concerning defects in, or guarantees or war-
ranties relating to, any articles or compo-
nent parts furnished to the Government by
the Contractor pursuant to the contract or
this agreement,

(9) All rights and liabilities, if any, of
the parties under those clauses inserted in
the contract because of the requirements of
Acts of Congress and Executive Orders, in-
cluding without limitation, any applicable
clauses relating to the following topics:
labor law, contingent fees, domestic articles,
employment of aliens, “officials not to bene-
fit.” [If the contract contains clauses of
this character inserted for reasons other
than requirements of Acts of Congress or
Executive orders, the suggested langauge
should be appropriately modified.]

In Witness Whereof, etc.

§ 18-8.805-2 Seutlement agreement for
use in settling fixed-price prime con-
tracts after partial termination.

This Supplemental Agreement Of Settle-
ment, entered into this day of
............ , 19__ Dbetween the United
States Of America (hereinafter called “the
Government”) represented by the Contract-
ing Officer executing this contract, and

(1) A corporation organized and existing
under the Laws of the State of :

(lif) An individual doing business
as (hereinafter
called “the Contractor").

Witnesseth That:

Whereas, the Contractor and the Govern-
ment have entered into Contract No.
under date of

19_. which, to-
gether with any and all amendments,
changes, modifications, and supplements
thereto, is hereinafter referred to as “the
contract'; and

Whereas, the Termination for Convenience
of the Government clause of the contract
provides that the performance of work under
the contract may at the convenience of the
Government be terminated by the Govern-
ment in whole, or from time to time in part,
whenever the Contracting Officer shall deter-
mine that such termination is in the best
interest of the Government, and that the
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Contractor and Contracting Officer may agree
upon the whole or any part of the amount
to be paid to the Contractor by reason of such
termination; and

Whereas, by Notice of Termination dated
............ the Government advised the
Contractor of the partial termination of the
contract for the convenience of the Govern-
ment as of the date and to the extent pro-
vided in such Notice, to which reference Is
hereby made as to the part terminated, and
said part is hereinafter referred to as the
“terminated portion of the contract”; and

Whereas, as used herein, the following
terms shall have the meanings hereinafter set
forth:

The term “termination inventory” means
any items of physical property purchased,
supplied, manufactured, furnished, or other~
wise acquired for performance of the con-
tract which are properly allocable to the
terminated portion of the contract, but shall
not include any facilities, materials, produc-
fion or other equipment, or special tooling,
which are subject to a separate contract or a
special contract provision governing the use
or disposition thereof. Termination inventory
may include Government-furnished property
and contractor-acquired property as defined
below.

(1) Government-furnished property is
property In the possession of or acquired
directly by the Government, and delivered
or otherwise made avalilable to the Contractor,

(ii) Contractor-acquired property is prop-
erty procured or otherwise provided by the
Contractor for the performance of a contract,
whether or not the Government has title by
the terms of the contract, or exercises its
contractual right to take title.

The term “subcontract’” means any con-
tract as defined in NASA Procurement Regu-
lation 1.207 other than a prime contract, en-
tered into by a prime contractor or a sub-
contractor, calling for supplies or services
required for the performance of any one or
more prime contracts.

The term “scrap" means property that has
no reasonable prospect of being sold except
for the recovery value of its basic material
content,

Now, therefore, the parties hereto do
mutually agree as follows:

Article 1, The terminated portion of the
contract is designated as follows: (specify the
terminated portion clearly as to items, in-
cluding (i) item numbers, (1i) descriptions,
(1if) quantity terminated, (iv) unit price of
items, (v) total price of terminated items,
and (vi) any other explanation necessary to
avoid uncertainty or misunderstanding.)

Article 2. The Contractor certifies that all
contract termination Inventory (including
scrap) has been retained or otherwise ac-
quired by him, sold to third parties, returned
to suppliers, stored for the Government,
delivered to thé Government, or otherwise
properly accounted for, and all proceeds or
retention prices thereof, if any, have
been taken Into account in arriving at this
agreement,

Article 3. a. The Contractor certifies that,
prior to the execution of this agreement, each
of the contractor’s immediate subcontractors
whose claim is included in the claim settled
by this agreement has furnished to the Con-
tractor a certificate stating (i) that all his
subcontract termination inventory (includ-
ing scrap) has been retained or otherwise
acquired by him, sold to third parties, re-
turned to suppliers, stored for the Govern-
ment, delivered to the Government, or other-
wise properly accounted for, and all proceeds
or retention prices thereof, if any, were taken
into account in arriving at the settlement of
the subcontract or subcontracts and (ii) that
the subcontractor has received from each of
the immediate subcontractors whose claim
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was included In his claim a substantially
similar certificate.

b. The Contractor hereby transfers and
conveys to the Government all the right,
title and Interest, If any, which the Con-
tractor has recelved, or is entitled to receive,
in and to subcontract termination inventory,
if any, not otherwise properly accounted for,
and hereby assigns to the Government any
and all of his rights relating thereto.
s+ Article 4 The Contractor certifies that,
with respect to all items of termination in-
ventory the costs of which were taken into
account in arriving at the amount of this
settlement, or in the settlement of any sub-
contract elaim included in this settlement:
(1) All such items are properly allocable to
the terminated portion of the contract;
(i) such items are not in excess of the rea-
sonable quantitative requirements of the
terminated portion of the contract; (ili)
such items do not include any items reason-
ably usable, without loss to the Contractor,
on his other work; and (iv) the Contractor
has informed the Conftracting Officer of any
substantial change in the status of such
items between the dates of his termination
inventory schedules and the date of this
agreement.

Article 5. In all cases where the Contractor
has not previously made such payments, the
Contractor shall, within ten (10) days after
receipt of the payment provided for here-
under, pay to each of his immediate sub-
contractors (or to thelr respective assignees)
the respective amouynts to which they are
entitled, after deducting, if the Contractor
so elects, any amounts then due and payable
to the Contractor by such subcontractors.

Article 8. Upon execution of this agree=
ment, the Government agrees to pay to the
Contractor or his assignee, upon presenta-
tion of properly certified invoices or vouchers,
the sum of $_o—-- [insert net amount of
settlement], arrived at by deducting from
the sum of $...... [insert gross amount of
settlement], (1) the amount of § ... Tep-
resenting all unliquidated partial or progress
payments previously made on account to the
Contractor or his assignee and all unliqui-
dated advance payments (with interest, if
any, thereon) applicable to the terminated
portion of the contract and (2) the amount
representing all applicable prop-
erty disposal credits. Said sum, together with
all other sums heretofore paid, constitutes
payment in full and complete settlement of
the amount due the Contractor with respect
to the terminated portion of the contract,
except as hereinafter provided in Article 7.

Article 7. Upon payment of said sum of
[insert net amount of settlement]
all obligations of the Contractor to perform
further work or services or to make further
deliveries under the terminated portion of
the contract and all obligations of the Gov-
ernment to make further payments or to
carry out other undertakings in connection
therewith shall cease: Provided, however,
That nothing herein contained shall impair
or affect In any way any covenants, terms
or conditions of the contract relating to the
completed or ¢ontinued portion thereof: And
provided further, That, with respect to the
terminated portion of the contract, the fol-
lowing rights and liabllitles of the parties
are reserved,

| The following list of reserved or excepted
rights and liabilities relating to the termi-
nated portion of the contract is intended
to cover those which should most frequently
be reserved, and which should in any event
be scrutinized at the time a settlement agree-
ment is signed (see § 18-8.210-2), The sug-
gested language of the enumerated excepted
items on the list may be varied in the dis-
cretion of the Contracting Officer to cover
more accurately the exception needed in &

RULES AND REGULATIONS

particular case, Where greater accuracy or
completeness may be achieved by a reference
to the number of the contract clause or pro-
vision covering the matter in question this
method of enumerating reserved rights and
Habilities may be followed. Omit any of the
following which are not applicable and add
any additional exceptions or reservations
required. |

(1) Al rights and liabilities, if any, of the
parties under the Renegotiation Actof 19____
[insert reference to applicable Renegotiation
Act).

(2) Al rights of the Government to take
the benefit of any adjustments of royalties
under the Royalty Adjustment Act of 1942
(35 U.S8.C. 89-96) and to take the benefit
of agreements reducing or otherwise affect-
ing royalties paid or payable in connection
with the performance of the contract,

(3) All rights and labilitles, if any, of
the parties under those clauses inserted in
the contract because of the requirements of
Acts of Congress and Executive Orders, in-
cluding, without limifation, any applicable
clauses relating to the following topics: labor
law, contingent fees, domestic articles, em-
ployment of aliens, “officials not to benefit,”
[If the contract contains clauses of this char-
acter inserted for reasons other than require-
ments of Acts of Congress or Executive or-
ders, the suggested language should be ap-
propriately modified. |

(4) All rights and labilities of the parties
arising under the contract articles, if any,
or otherwise which relate to reproduction
rights, patent infringements, inventions, ap-
plications for patent and patents, including
rights to assignments, invention reports and
licenses, covenants of indemnity against
patent risks and bonds for patent indemnity
obligations, together with all rights and lia-
bilitles under any such bond.

“(5) All rights and liabilities of the parties
arising under the contract, or otherwise con-
cerning defects in, or guarantees or war-
ranties relating to, any articles or component
parts furnished to the Government by the
Contractor pursuant to the contract or this
agreement.

(6) All rights and liabilities of the parties
with respect to any contract termination in-
ventory stored for the Government pursuant
to Article 2 hereof.

In Witness Whereof, ete.

§ 18-8.805-3 Partial settlement agree-
ment for use in scttling fixed-price
prime contracts after complete or
partial termination where settlement
pertains only 1o settlements with
subcontractors,

This Supplemental Agreement df Settle-
ment, entered into this day of
19__ between the United States’ of
America (hereinafter called “the Govern-
ment”) represented by the Contracting Ofi-
cer executing this contract, and — -

(1) a corporation organized and existing
under the Laws of the State of - &

{hereinafter called “the Contractor™).

Witnesseth That:

Whereas, the Contractor and the Govern-
ment have entered into Contract No, ...
under date of oo , 19_. which, to-
gether with any and all amendments,
changes, modifications, and supplements
thereto, is hereinafter referred to as “the
contract”; and

Whereas, the Termination for Convenience
of the Government clause of the contract pro-
vides that the performance of work under the
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contract may at the convenience of the Goy.
ernment be terminated by the Government
in whole, or from time to time in par,
whenever the Contracting Officer shall de.
termine that such termination is in the
best interest of the Government, and tha:
the Contractor and Contracting Officer may
agree upon the whole or any part of the
amount to be pald to the Contractor by res-
son of such termination; and

Whereas, by notice of termination dated
the Government advised the
Contractor of the [complete termination of
the contract for the convenience of the Gov.
ernment; | * [partial termination of the con-
tract for the convenience of the Government
as of the date and to the extent provided In
such Notice, to which reference is hereby
made as to the part terminated, and said part
is hereinafter referred to as “the terminated
portion of the contract’;] * and

Whereas, the Contractor, in connection
with the performance of the contract, has
entered into the following subcontracts
[among others]: * [Insert here a list of the
terminated subcontracts included in this
settlement], whith subcontracts were ter-
minated by the Contractor in accordance
with the términation for convenience clause
of the contract and In accordance with the
Notice of Termination received by him from
the Government; and

Whereas, the parties desire to settle that
portion of the termination claim of the Con-
tractor which is based upon the termina-
tion of the subcontracts listed herein; and

Whereas, as used herein, the following
terms shall have the meanings hereinafter
set forth:

The term “termination inventory” means
any items of physical property purchased,
supplied, manufactured, furnished, or oth-
erwise acquired for performance of the con-
tract which are properly allocable to the ter-
minated portion of the contract, but shall
not Include any facilities, materials, produc-
tlon or other equipment, or special tooling
which are subject to a separate contract or a
special contract provision governing the use
or disposition thereof. Termination inven-
tory may include Government-furnished
property and contractor-acquired property
as defined below.

(i) Government-furnished property I
property in the possession of or acquired di-
rectly by the Government, and delivered of
otherwise made available to the Contractor.

(ii) Contractor-acquired property is prop-
erty procured or otherwise provided by th?
Contractor for the performance of & con-
tract, whether or not the Goyernment b
title by the terms of the contract, or exer
cises its contractual right to take title.

The term “subcontract” means any cob-
tract as defined in NASA Procurement Reg-
ulation 1.207 other than a prime contrach
entered into by a prime contractor Of _5
subcontractor, calling for supplies or sefv*
ices required for the performance of 807
one or more prime contracts, .

The term “scrap” means property that hés
no reasonable prospect of being sold exCert
for the recovery value of its basic mater
content, e

Now, therefore, the parties hereto do 8
tually agree as follows: =
. Article 1. a. The Contractor certifies t,h.:'-.
prior to the execution of this ngrccmelxi'.
each of the Contractor’s immediate Subf“‘ =
tractors whose claim is included in the C(-;’ﬂz‘O
settled by this agreement has furnished 9
the Contractor a certificate stating (1) M/
all his subcontract termination m\Aent'L‘.l._
(Including scrap) has been retaincd‘ fﬂ‘ 0}_
erwise acquired by him, sold to third P¥

! Insert appropriate phrase.
* Insert where appropriate.
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yies, returned to suppliers, stored for the
Government, delivered to the Government,
or otherwise properly accounted for, and all
proceeds or retention prices thereof, if any,
were taken into account in arriying at the
the settlement of the subcontract or sub-
contracts and (ii) that the subcontractor
nas received from each of the immediate
subcontractors whose clalm was included
i \ts claim a substantially similar certif-
icate,

b, The Contractor hereby transfers and
conveys to the Government all the right, title,
and interest, if any, which the Contractor
nas received, or 1s entitled to receive, in
and to such subcontract termination inven-
tory, to the extent that it is not otherwise
properly accounted for, and hereby assigns
to the Government any and all of his rights
relating thereto.

Article 2. In all cases where the Con-
fractor has not previously made such pay-
ments, the Contractor shall, within (10)
days after receipt of the payment provided
for hereunder, pay to each of his immedi-
ate subcontractors (or to their respective
assignees) the respective rmounts to which
they are entitled, after deducting, if the
Contractor so elects, any amounts then due
and payable to the Ceontractor by such
subcontractors.

Article 3. The Contractor certifies that,
with respect to all items of subcontract ter-
mination inventory the costs of which were
taken into account in arriving at the amount
of this settlement, or in the settlement of
any subcontract claim included in this
settlement: (1) All such items are properly
allocable to the terminated portion of the
contract; (ii) such items are not in excess
of the reasonable quantitative requirements
of the terminated portion of the contract;
(i) such ifems do not include any items
reasonably usablé, without loss to the Con-
tractor, on his other work; and (iv) the
Contractor has informed the Contracting
Oficer of any substantial change In the
status of such items between the dates of
hls termination inventory schedulés and the
date of this agreement,

Article 4, Upon execution of this agree-
meny the Government agrees to pay to the
Contractor or his assignee, upon presentation
o properly certified invoices or vouchers,

the sum of §_omn.. , which sum, [together

With the amount of $..— - heretofore pald
the Contractor as partial, progress, or ad-
fance payments]! constitutes payment in
full and complete settlement, except as here-
inafter provided in Article 5, of the amount
due the Contractor with respect to that
Portion of his termination claim which 18
; d upon termination of the subcontracts
Isted hereinabove. [The first sum to be in-
ﬁned above should be the net amount of
m‘m partial settlement, arrived at by deduct-
m% from the gross amount of settlements
b 1 subject subcontractors as approved by
w"bcontmctlng Officer the second amount
i ¢ Inserted above which is that portion
i bartial, progress, or advance payments
q:“‘“"d by this agreement.]
ml;tlcle 6. Notwithstanding any other pro-
s ﬁ of this agreement, the following rights
b abllities of the parties under the con-
act are hereby reserved:
m’){g{-‘;ert here a list of the reserved or ex=
ment rights and liabilities of the Govern=-
Refereand the Contractor (see § 18-8.210-2).
in Al.txlxce is made to instructions set forth
18-5 8%le 6 of the agreement set forth in
St ro-nh5-l and Article 7 of the agreement
o ex00 In § 18-8.805-2 and to the reserved
thoee _Pred rights and labilities set forth in
pnatel‘"“ﬂ%. which may be used as appro=-
of A ¥ modified to meet the requirements
1 ¥ Blven settlement hereunder.]
I Witness Whereof, ete.
\

' Insert where appropriate.

Hoi G FEDERAL

RULES AND REGULATIONS

§ 18-8.805-4 Settlement agreement for
use in settling cost reimbursement
type prime contracts after complete
termination where settlement in-
cludes costs.

This Supplemental Agreement Of Settle-
ment, entered info this .. _____ day of
____________ kW between the United
States of America (hereinafter called *“the
Government') represented by the Contract-
ing Officer executing this contract, and

(1) A corporation organized and existing
under the Laws of the State of

________________________ H

(ii1) An individual doing business as ..
_______________________ ; (hereinafter called
“the Contractor").

Witnesseth That:

Whereas, the Contractor and the Govern-
ment have entered into Contract No. -
under date of
together with any and
changes, modifications, and supplements
thereto, is hereinafter referred to as “the
contract’”; and

Whereas, the Termination clause of the
contract provides that the performance of
work under the contract may at the con-
venience of the Government be terminated
by the Government In whole, or from time to
time in part, whenever the Contracting
Officer shall determine that such termination
is in the best interest of the Government,
and that the Contractor and Contracting
Officer may agree upon the whole or any
part of the amount to be pald to the Con-
tractor by reason of such termination; and

Whereas, by notice of termination dated
__________________ the Government advised
the Contractor of the complete termination
of the contract for the conyenience of the
Government; and

Whereas, as used herein, the following
terms shall have the meanings hereinafter
set forth:

The term ‘‘termination inventory" means
any items of physical property purchased,
supplied, manufactured, furnished, or other-
wise acquired for performance of the con-
tract which are properly allocable to the
terminated portion of the contract, but shall
not include any facilities, materials, pro=-
duction or other equipment, or special tool-
ing, which are subject to a separate contract
or a speclal contract provision governing the
use or disposition thereof. Termination In=-
ventory may include Government-furnished
property and contractor-acquired property
as defined below.

(1) Government-furnished property 1is
property in the possession of or acquired
directly by the Government, and delivered or
otherwise made avallable to the Contractor.

(ii) Contractor-acquired property is prop-
erty procured or otherwise provided by the
Contractor for the performance of a contract,
whether or not the Government has title by
the terms of the contfract, or exercises its
contractual right to take title,

The term “subcontract’” means any con-
tract as defined in NASA Procurement Regu-
lation 1.207 other than a prime contract,
entered into by a prime contractor or a sub-
contractor, calling for supplies or services
required for the performance of any one or
more prime contracts,

The term "“scrap’” means property that has
1o reasonable prospect of being sold except
for the recovery value of its basic material
content.

No'v therefore, the parties hereto do mu-
tually agree as follows:

Article 1. The Contractor certifies that all
contract termination inventory (including
scrap) has been retained or otherwise ac-
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quired by him, sold to third parties, returned
to suppliers, stored for the Government, de-
livered to the Government, or otherwise
properly accounted for, and all proceeds or
retention prices thereof, if any, have been
taken Into account in arriving at this
agreement,

Article 2. a. The contractor certifies that,
prior to the execution of this agreement,
each of the Contractor’s immediate subcon-
tractors whose claim is included in the claim
settled by this agreement has furnished to
the Contractor a certificate stating (1) that
all of his subcontract termination inventory
(including scrap) has been retained or other-
wise acquired by him, sold to third parties,
returned to supplier, stored for the Govern-
ment, delivered to the Government, or other-
wise properly accounted for, and all proceeds
or retention prices thereof, if any, were taken
into account in arriving at the settlement of
the subcontract or subcontracts and (i) that.
the subcontractor has received from each of
the immedlate subcontractors whose claim
was included in his claim a substantially
similar certificate.

b, The contractor hereby transfers and
gonveys to the Government all the right,
title and interest, if any, which the Con-
tractor has received, or is entitled to receive,
in and to subcontract termination inventory,
if any, not otherwise properly accounted for,
and hereby assigns to the Government any
and all of his rights relating thereto.

Article 8. The Contractor certifies that,
with respect to all items of termination in-
ventory the costs of which were taken into
account in arriving at the amount of this
settlement, or in the settlement of any sub-
contract claim included In this settlement:
(1) All such items are properly allocable to
the terminated portion of the contract; (i1)
such items are not in excess of the reasonable
quantitative requirements of the terminated
portion of the contract; (iil) such terms do
not include any items reasonably usable,
without loss to the Contractor, on his other
work; and (iv) the Contractor has informed
the Contracting Officer of any substantial
change in the status of such items between
the dates of his termination Iinventory
schedules and the date of this agreement.

Article 4. In all cases where the Contractor
has not previously made such payments, the
Contractor shall, within ten (10) days after
receipt of the payment provided for here-
under, pay to each of his immediate subcon-
tractors (or to their respective assignees) the
respective amounts to which they are en-
titled, after deducting, if the Contractor so
elects, any amounts then due and payable to
the Contractor by such subcontractors.

Article 5. a. The Contractor has recelved
the sum of $..——.- on account of work and
services performed, or articles delivered, un-
der the contract prior to the effective date of
termination, The Government as part of this
negotiated settlement hereby confirms and
acknowledges the right of the Contractor,
subject to the provisions of Article 6 hereof,
to retain such sum heretofore paid and
agrees that such sum constitutes a portion
of the total amount to which the Contractor
is entitled In complete and final settlement
of the contract. .

b. In addition, upon execution of this
agreement the Government agrees to pay to
the Contractor or his assignee, upon presen-
tation of properly certified invoices or
vouchers, the sum of $. ... [insert met
amount of settlement], arrived at by deduct-
ing from the sum of $....-.- [insert gross
amount of settlement less amount set forth
in Article B6a above], (1) the amount of
representing all unliquidated partial
or progress payments previously made on ac-
count to the Contractor or his assignee and
all unliquidated advance payments (with in-
terest, if any, thereon) and (2) the amount
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representing all applicable prop-
erty disposal credits [and (3) the amount of
representing all other amounts due
the Government under this contract except
as hereinafter provided in Article 6].! Said
sum, together with all other sums heretofore
pald, constitutes payment in full and com-
plete settlement of the amount due the Con-
tractor by reason of the complete termina-
tion of work under the contract and of all
other claims and liabilities of the Conftractor
and the Government under the contract, ex-
cept as hereinafter provided in Article 6.

Article 6. Notwithstanding any other pro-
vision of this agreement the following rights
and liabilities of the parties under the con-
tract are hereby reserved:

| The following list of reserved or excepted
rights and liabilities is intended to cover
those which should most frequently be re-
served, and which should in any event be
scrutinized at the time a settlement agree-
ment is signed (see § 18-8.210-2). The sug-
gested language of the enumerated excepted
items on the list may be varled in the dis-
cretion of the Contracting Officer to cover
more accurately the exceptions needed in a
particular. case. Where greater accuracy or
completeness may be achieved by a reference
to the number of the contract clause or pro-
viston covering the matter in question, this
method of enumerating reserved rights and
liabilities may be followed. Omit an; of the
following rights which are not applicable
and add any additional exceptions or reser-
vations required.] :

(1) Claims by the Contractor against the
Government for items of cost which are the
subject of General Accounting Office excep-
tions (or other items of cost of the same
nature), which are excluded from the settle-
ment without projudice to the rights of
either party, as follows: [Insert the amounts
and describe the claims not waived by
Contractor.]

(2) Claims by the Contractor against the
Government, as.to which his right of reim-
bursement is disputed, which are excluded
without prejudice to the rights of either
party as follows: [Insert the amounts and
describe the claims with respect to which
findings have been made by the Contracting
Officer disallowing the item and with respect
to which the Contractor has taken, or in-
tends to take, timely appeal.] .

(3) Claims by the Contractor against the
Government which are unknown in amount
and which involve costs claimed to be reim-
bursable under the contract, as follows:
[Insert the estimated amounts and describe
the claims.]

(4) Claims by the Conftractor against the
Government whose existence is unknown,
based upon responsibility of the Contractor
to third parties and which involve costs re-
imbursable under the contract.

(5) Claims by the Government against the
Contractor which are based upon refunds,
rebates, credits, or other accounts not now
known to the Government, together with in-
terest thereon, now due or which may become
due the Contractor from third parties to the
extent that such amounts arise out of trans-
actions for which reimbursement has been
made to the Contractor under the contract.
Any such amounts which may hereafter be-
come due to the Contractor from any third
party or other source shall be paid to the
Goyvernment within 30 days after receipt by
the Confractor. Interest at 6 percent per
annum shall acerue and shall be paid to the
Government on any such accounts as remain
unpaid after the 30-day period.

(6) All rights and liabilities, if any, of the
parties under the Renegotiation Act of 19__.
| Insert reference to applicable Renegotiation
Act.]

' To be inserted where appropriate.

RULES AND REGULATIONS

(7) Al rights and labilities of the parties
arising under the contract articles, if any, or
otherwise which relate to reproduction rights,
patent infringements, inventions, applica-
tions for patent and patents, including rights
to assignments, invention reports and li-
censes, covenants of indemnity against
patent risks and bonds for patent indemnity
obligations, together with all rights and
liabilities under any such bond.

(8) All rights of the Government to take
the benefit of any adjustments of royalties
under the Royalty Adjustment Act of 1942
(35 U.8.C. 89-96) and to take the benefit of
agreements reducing or otherwise affecting
royalties paid or payable in connection with
the performance of the contract.

(8) All rights and liabilities of the parties
under the contract relating to options (ex-
cept options to continue or increase the
work under the contract), covenants not to
compete, covenants of indemnity.

(10) All rights and liabilities of the parties
under agreements with respect to the future
care and disposition by the Contractor of
Government-owned property remaining in
his custody.

(11) All rights and liabilities of the parties
under the contract with respect to any con-
tract termination inventory stored for the
Government pursuant to Article 1 hereof,

(12) All rights and liabilities of the parties
under the contract with respect to any and
all Government property, furnished to or ac-
quired by the Contractor for the performance
of this contract.

(13) All rights and liabilities of the parties
arising under the contract, or otherwise, con=-
cerning defects in, or guarantees or warran-
ties relating to, any articles or component
parts furnished to the Government by the
Contractor pursuant to the contract or this
agreement.

(14)" Al rights and liabilities, if any, of the
parties under those clauses inserted in the
contract because of the requirements of Acts
of Congress and Executive Orders, including,
without limitation, any applicable clauses
relating to the following topics: labor law,
contingent fees, domestic articles, employ-
ment of aliens, “officials not to benefit.” [If
the contract contains clauses of this charac-
ter inserted for reasons other than require-
ments of Acts of Congress or Executive
Orders, the suggested language should be ap-
propriately modified.] :

In Witness Whereof, etc.

§ 18-8.805-5 Settlement agreement for
use in settling cost-reimbursement
type prime contracts after complete
termination where settlement is lim-

ited to fee.
This supplemental agreement of settle-
ment entered into this ______ day of oo

America (hereinafter called “the Govern=
ment’’) represented by the Contracting Offi~
cer executing this contract,and . __________

(1) A corporation organized and existing-

under the Laws of the State of _.__________

(iif) An individual doing business as
(hereinafier called
“the Contractor").

Witnesseth that:

Whereas, the Contractor and the Govern-
ment have entered into Contract No., ______
under . date of oo . 19_., which, to~
gether with any and all amendments,
changes, modifications, and supplements
thereto, is hereinafter referred to as “the
contract”; and

Whereas, the Termination clause of the
contract provides that the performance of
work under the contract may at the con-
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venience of the Government be terminated
by the Government in whole, or from time
to time in part, whenever the Contracting
Officer shall determine that such termina.
tion is in the best interest of the Govern.
ment, and that the Contractor and Con.
tracting Officer may agree upon the whole or
any part of the amount to be paid to the
Contractor by reason of such termination:
and

Whereas, by notice of termination dated
the Government advised the
Contractor of the complete termination of
the contract for the convenience of the
Government; and

Whereas, settlement of said terminated
contract has been limited to adjustment of
the fee.

Now, therefore, the parties hereto do mu-
tually agree as follows:

Article 1, a. The Contractor has received
the sum of $.._____ on account of his fee
under the contract prior to the effective date
of termination.

b. In addition, upon execution of this
agreement, the Government agrees to pay
to the Contractor or his assignee, upon
presentation of properly certified invoices or
vouchers, the sum of $.._.__ [insert net
amount to be pald on account of fee]. Sald
sum, together with all other sums heretofore
paid on account of fee, constitutes payment
in full and complete settlement of the
amount due the Contractor on account of
his fee under the contract.

Article 2. The Contractor's allowable costs
under the contract will continue to be re-
imbursed on Standard Form 1034 cost
vouchers in accordance with the applicable
provisions of the contract and of Part 8 of
the NASA Procurement Regulation.

Article 3. Not withstanding any other pro-
vision of this agreement the following rights
and liabilities of the parties under the con-
tract are hereby reserved:

[The following list of reserved or excepted
rights and liabilities is intended to cover
those which should most frequently be re-
served, and which should in any event be
scrutinized at the time a settlement agree-
ment is signed (see § 18-8.210-2). The 5ug-
gested language of the enumerated excepted
items on the list may be varied in the discre-
tion of the Contracting Officer to cover more
accurately the exceptions needed in & par-
ticular case, Where greater accuracy or com-
pleteness may be achieved by a reference W0
the number of the contract clause or provi
sion covering the matter in question, this
method of enumerating reserved rights and
liabilities may be followed., Omit any of the
following which are not applicable and ndq
any additional exceptions or reservations
required. |

(1) Al rights and liabilities, if any, of the
parties under the Renegotiation Act of 1?~-
[insert reference to applicable Renegotiation
Act].

(2) Al rights and liabilities of the parties
arising under the contract articles, If ;m_vl.
or otherwise which relate to reproductio?
rights, patent infringement, inventions, 8P
plications for patent and patents, mcludmg
rights to assignments, invention reports rm.
licenses, covenants of indemnity ngmn's‘t
patent risks and bonds for patent ?"f“"”“"f_;a
obligations, together with all rights &
liabilities under any such bond.

(8) All rights of the Government
the benefit of any adjustments of roys

to take
1ties

under the Royalty Adjustment Act Of "9':"
(36 U.S.C. 89-96) and to take the bg:;g?:‘!l\ﬁ

agreements reducing or otherwise B i
royalties paid or payable in connection ¥
performance of the contract. e
(4) All rights and liabilities of tl}e pf*f‘ 5
under the contract relating to options cork
cept options to continue or increase the ¥
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gnder the contract), covenants not to com=
te, covenants of indemnity.

(5) All rights and liabilities of the parties
under agreements with respect to the future
care and disposition by the Contractor of
Government-owned property remaining in his

ody.
cu:; ) ill rights and liabilities of the parties
under the contract with respect to any and
all Government property, furnished to or
sequired by the Contractor for the perform-
snce of this contract.

(T) All rights and liabilities of the parties
arising under the contract, or otherwise, con-
cerning defects in, or guarantees or War-
ranties relating to, any articles or component
parts furnished to the Goyernment by the
Contractor pursuant to the contract or this
agreement,

(8) All rights and llabilities, if any, of the
parties under those clauses inserted in the
contract because of the requirements of Acts
of Congress and Executive Orders, including,
without limitation, any applicable clauses
relating to the following topics: Labor law,
contingent fees, domestic articles, employ=-
ment of allens, “officials not to benefit.,” [If
the contract contains clauses of this charac=
ter inserted for reasons other than require-
ments of Acts of Congress or Executive
orders, the suggested language should be ap~
propriately modified].

In Witness Whereof, ete.

§18-8.805-6 No cost settlement agree-
ment—partial termination.

This Supplemental Agreement of Settle-
ment, entered into this day of
............ 19.., between the United
States Of America (hereinafter called “the
Government”), represented by the Contract-
ing Officer executing this contract, and

(1) A corporation organized and existing
under the Laws of the State of

() A partnership consisting of

Whereas, the Contractor and the Govern=
ment have entered into Contract No. --
under date Of —oocceaeo- , 19.. which,
together with any and all amendments,
changes modifications, and supplements
thereto, is hereinafter referred to as “the
contract”; and

Whereas, the contract provides that the
performance of work thereunder may at the
tonvenience or option of the Government be
terminated by the Government in whole or
from time to time, in part, whenever any
Such termination is determined to be for
tge best interest of the Government, and

at the Contractor and Contracting Officer
{’;‘“Y Agree upon the whole or any part of
Coe amount or amounts to be paid to the
Bngtl‘a(:!:or by reason of such termination;

dﬂ?egereas. by the Notice of Termination
advised 19.., the Government
i the Contractor of the partial termi-
or; : ftlhof the contract for the convenience
ool € opiion of the Government as of the
Notio and to the extent provided in such
N ¢, to which reference is hereby made
nery: UD€ part terminated, and said part is
“reinafter referred to as “the terminated

Partion of the contract”; and
w;\gmereas, the Contractor 1is willing to
Govcer unconditionally any claim against the
Nu:f{l;nt by reason of such termination.
fouowé; erefore, the parties hereto agree as
co::’rt;cle 1. The terminated portion of the
the teCt is designated as follows: (Specify
mclumrmlmxted portion clearly as to items
Hons ng (1) Item numbers, (i1) descrip-~
+ (1) quantity terminated, (iy) unit

FEDERAL
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price of items, (v) total price of terminated
items, and (vl) any other explanation neces-
sary to avoid uncertainty or misunderstand~
ing.)

%rtlcle 2. The Contractor hereby uncondi-
tionally walives any claim against the Gov-
ernment arising under the terminated por-
tion of the contract or by reason of its ter-
mination including, without limitation, all
obligation of the Government to make fur-
ther payments or to carry out other under-
takings in connection with said terminated
portion, and the Government acknowledges
that the Contractor has no obligation to
perform further work or services or to make
further deliveries of articles or materials
wunder the terminated portion of the con-
tract: Provided, however, That nothing here-
in contained shall impair or ‘affect in any
way any other covenants, terms or condi-
tions of the contract. And provided further,
That, with respect to the terminated por-
tion of the contract, the following rights
and labllities of the parties are reserved:

[List reserved or excepted rights and lia-
bilitigs; see §18-8.210-2 and Article 7 of the
agreement set forth in § 18-8.805-2.]

In Witness Whereof, etc.

§ 18-8.805-7 No cost seltlement agree-
ment—complete termination.

This Supplemental Agreement Of Settle-
ment, entered into this day of
______ , 19__, between the United States Of
America (hereinafter called '‘the Govern-
ment"), represented by the Contracting
Officer executing this contract, and

(1) A corporation organized and existing
under the Laws of the State of

(1) An individual doing business as
(hereinafter
called “the Contractor").

Witnesseth That:

Whereas, the Contractor and the Govern-
ment have entered into Contract No. —---_.
under date of oo , 19__, which, to-
gether with any and all amendments,
changes, modlifications, and supplements
thereto, is hereinafter referred to as “the
contract”; and

‘Whereas, the contract provides that the
performance of work thereunder may at the
convenience or option of the Government be
terminated by the Government in whole, or
from time to time in part, whenever any
such termination is determined to be for
the best Interest of the Government, and
that the Contractor and Contracting Officer
may agree upon the whole or any part of
the amount or amounts to be pald to the
Contractor by reason of such termination;
and

1 Whereas, by the Notice of Termination
dated 19_., the Government
advised the Contractor of the termination
of the contract for the convenience or at the
option of the Government; and

Whereas, the Contractor is willing to
walve unconditionally any claim agalnst the
Government by reason of such termination;

Now, Therefore, the parties hereto agree
an follows:

Article 1. The Contractor hereby uncondi-
tionally waives any claim against the Gov-
ernment by reason of the termination of
the contract and, except as set forth below,
releases it from any and all obligations
arising under the contract or by reason of
it termination, and the Government agrees
that all obligations arlsing under the con-
“tract or by reason of its termination, shall
be deemed to be concluded; except as
follows:

10mit when notice of termination has
r ot been issued.
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[List reserved or excepted rights and lia-
bilities; see § 18-8.210-2 and Article 6 of the
agreement set forth in § 18-8.805-1.]

In Witness Whereof, ete.

§ 18-8.805-8 Settlement agreement for
use in setiling cost-reimbursement
type prime ‘contracts after partial
termination.

This supplemental agreement of settle-
ment, entered into this day of
............ , 19__ between the United States
of Americe (hereinafter called “the Govern-
ment'), represented by the Contracting Offi-
cer executing this contract, and

(ili) An individual doing business as __..
.................... (hereinafter called the
“Contractor").

Witnesseth That:

Whereas the Contractor and the Govern-
ment have entered into Contract No. ...
under date of —ceeeemnaa- , 19_. which, to-
gether with any and all amendments,
changes, modifications, and supplements
thereto, is heremnafter referred to as “the
contract”; and

Whereas, the Termination clause of the
contract provides that the performance of
work under the contract may, at the con-
venjence of vthe Government, be terminated
by the Government in whole, or from time
to time in part, whenever the Contracting
Officer shall determine that such termination
is in the best interest of the Government,
and that the Contractor and Contracting
Officer may agree upon the whole or any part
of the amount to be pald to the Contractor
by reason of such termination; and

Whereas, by notice of termination dated
the Government advised the
Contractor of the partial termination of the
contract for the convenience of the Govern-
ment as of the date and to the extent pro-
vided in such Notice. to which reference is
hereby made as to the part terminated, and
sald part is hereby referred to as ‘‘the
termination portion of the contract’”; and

Whereas, it is the desire of the parties that
an adjustment be made of the fee *(and of
the estimated cost) under the contract as a
result of such partial termination;

Now, therefore, the parties agree as follows:

Article 1. The contract is amended by
deleting therefrom the term:nated portion of
the contract as follows: (Specify the termi-
nated portion clearly as to items, Including
(1) Item numbers, (1i) descriptions, and (1ii)
quantity terminated.)

1 Article 2. The estimated cost of the con-
tract is decreased by §- el

Article 3. The fee stated in the contract is
decreased Dy $-- oo,

Article 4. The Contractor’s allowable costs
and earned fee, if any, for the terminated
portion of the contract will continue to be
reimbursed on Form 1034 cos vouchers in
accordance with the applicable provisions of
the contract and of Part 15 of the NASA
Procurement Regulation.

In Witness Whereof, the parties have ex-
ecuted this agreement as of the date above
written,

§ 18-8.805-9 Format for settlement of

reservations.

This Supplemental Agreement of Settle-
ment, entered into this day of
............. 19_. between the United States
of America (hereinafter called “the Gov~
emment”), represented by the Contracting
Officer executing this contract, and

1 Insert if appropriate.
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(1) A corporation organized and existing
under the Laws of the State of

Witnesseth That:

Whereas, the Contractor and the Govern=-
ment have entered into Contract No. ...
under date of , 19_. which, to-
gether with any and all amendments,
changes, modifications, and supplements
thereto, is hereinafter referred to as “the
contract"; and

Whereas, the contract has been terminated;
and

Whereas, a settlement agreement was ex-
ecuted in connection with the termination
of the contract, said settlement agreement
being dated , and being designated as
Supplement No. —..... to the contract; and

Whereas, sald settlement agreement ex-
cepted from the settlement therein contained
certain items as more fully described in said
final settlement agreement including the
item(s) described in Clause 1 of this Agree-
ment; and

Whereas, the Government and the Con-
tractor have agreed to a settlement of
said item(s) described in Clause 1 of this
Agreement;

Now, therefore, the parties hereto do mu-
tually agree as follows:

Clause 1. The Government agrees to pay
to the Contractor the sum of $._____
account of the following item(s) :

Item 1:

Clause 2. The Contractor hereby releases
and forever discharges the Government from
all llability, and from all claims and demands
which the Contractor now has or may here-
after have, under the contract insofar as
it pertains to the contract based upon
the Item(s) described in Clause 1 of this
Agreement.,

In witness whereof, the parties hereto have
executed this Agreement on the date first
herein written.

| Type or print names under all signatures]
THE UNITED STATES OF AMERICA

§ 18-8.807 Format for the release of
excess funds under terminated con-
tracts.

FROM: Termination Contracting Officer
located at

(Contractor)
Refs: ]
(a) (Cite Termination Notice and effec~
tive date.)
(b) (Cite previous letters releasing excess
funds, if any.)?

1 When prior letters releasing excess funds
are cited, the following shall be used as the
text of paragraph 2.

The estimated settlement costs previously
reported by reference (b).in the total amount
is hereby revised. On the best
evidence now available, it is estimated that
the settlement costs will approximate
....... Therefore, the additional amount
available for release is $

FEDERAL
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1. By the referenced Termination Notice,
the subject contract was (completely) (par-
tially) terminated for the convenience of the
Government,

2. On the basis of the best evidence availe
able, it is estimated that the gross settlement
costs will approximate $ . Therefore,
the amount available for release as excess to
the contract is $ Any payments previ-
ously made to the Contractor for terminated
items have been considered in arriving at the
above amounts,

3. The related appropriation(s)
amount(s) involved are:

and

Appropriation(s) Allocated amount(s)
-(_Ct;r_xtmctmg- aﬂ-ice;)- i
(Location) —oe ..,
Copies to:

§ 18-8.808 Format for termination con-
tracting officer’s settlement memo-
randum for fixed-price type contract
terminated for convenience of the
Government.

This memorandum shall be addressed
to a reviewing authority or the file in
accordance with § 18-8.211. Contractors
and subcontractors should be encouraged
to use this format appropriately modified
to cover subcontract settlements sub-
mitted for review and approval.

PART I-——GENERAL INFORMATION

1, Identification. (Identify memorandum
as to its purpose and content.)

a. Name and address of the contractor.
Comment on any pertinent affiliation be-

tween prime and subcontractors relative to
the overall settlement.

b. Names and titles of both contractor
and Government personnel who participated
in the negotiation.

2, Description of Terminated Contract. a.
Date of contract and contract number.

b. Type of contract (e.g., fixed price, or
fixed price incentive).

¢. General description of contract items

d. Total contract price,

€. Furnish reference to the contract termi.
nation provisions (cite NASA Procuremen:
Regulation designation or other special
provisions).

8. Termination Notice. a. Reference termi.
nation notice and state effective date of
termination,

b. Scope and nature of termination (com.
plete or partial), items terminated, unit price
and total price of items terminated),

c, State whether termination notice wis
amended, and if so, explain.

d. Statement whether contractor stopped
work on effective termination date. If he did
not, furnish details. Also state whether sub-
contracts were terminated promptly by the
contractor.

e. Statement as to diversion of cammon
items and return of goods to suppliers, if any.

1. Furnish information as to contract per-
formance and timely deliveries on part of
contractor.

PART II—CONTRACTOR'S SETTLEMENT PROPOSAL

1. Date and Amount. Indicate date and
location where claim was filed. State gross
amount of claim. (If interim settlement pro-
posals were filed, furnish information for
each claim.)

2. Basis of Claim. State whether claim was
filed on inventory, total cost or other basis,
Explain approval granted in connection with
submission on ot