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Rules and Regulations

Title 7—AGRICULTURE

Chapter Vil—Agricutural Stabiliza-
tion and Conservation Service
(Agricultural Adjusiment), Depart-
ment of Agriculture

SUBCHAPTER B—FARM MARKETING QUOTAS
AND ACREAGE ALLOTMENTS

PART 722—COTTON

Subpart—Base Acreage Allotments
for 1971, 1972, and 1973 Crops of
Upland Cotfon

The provisions of §§ 722.401 to 722.450
are issued pursuant to the Agricultural
Adjustment Act of 1938, as amended
(7 U.S.C. 1281 et seq.). These provisions
govern the establishment of base acre-
age allotments for the 1971 and succeed-
ing crops of upland cotton and related
program provisions under sections 344a
and 350 of the act as amended by the
Agricultural Act of 1970. (Public Law
91-524, 84 Stat. 1358, approved Novem-
ber 30, 1970.)

This subpart supersedes the regula-
tions for Acreage Allotments for 1968
and Succeeding Crops of Upland Cotton
(33 ¥R, 895, as amended). However,
such superseded regulations shall re-
main effective with respect to the 1968,
1969, and 1970 crops of upland cotton
and the establishment of the preliminary
allotment for 1971.

Since farmers and local State and
county ASC committees need to know the
provisions of the program for the 1971
crop as soon as possible, it is essential
that this subpart be made effective
immediately. Accordingly, this subpart
shall be effective upon filing of this
document with the Director, Office of
the Federal Register. The provisions of
5 US.C. 553 regarding rulemaking are
not applicable since the base acreage
allotment program for upland cotton
falls within the exception in subsection
(a) (2) thereof.

GENERAL
Sec.
722,401
722,402
722,403
722,404

Applicability.

Recording base acreage allotments,
Expiration of time limitations.
Definitions,

FARM BASE ACREAGE ALLOTMENTS

722405 Establishment of preliminary allot-
ments,

Establishment of farm base acreage
allotments.

Base acreage allotments for new cot-
ton farms.

Release and reapportionment of
cotton base acreage allotment.

Base acreage allotments for special
farms.

Extra long staple cotton.

722408
722.407
722.408
722.409
722.410

NoTICES OF BasE ACREAGE ALLOTMENT

722411 Notices of farm base acreage allot~
ment,

Sec.
722412 Avallability of farm base acreage

allotment records.
MISCELLANEOUS PROVISIONS

722413
722414

Determination of acreages.

No credit for overplanting the farm
base acreage allotment.

Approval of determinations and
additional authority for deter~
mination of farm base acreage
allotments.

722416

NATURAL DIsSasSTER TRANSFERS

722416 Transfer of farm cotton acreage af-
fected by a natural disaster,

TRANSFER OF BASE ACREAGE ALLOTMENTS—
SaLe, LEASE, OR BY OWNER

General explanation of transfer of
base acreage allotments,

Transfers by sale or lease across
county lines,

Applications for transfer.

Amount of base acreage allotment
transferable.

Additional conditions and limita-
tions,

722,422 County committee action.

722.423-722,450 |[Reserved)

AvuTHORITY: The provisions of this subpart
issued under secs. 301, 344a, 350, 375, 52 Stat.
38, as amended, 79 Stat. 1197, as amended,
79 Stat. 1193, as amended, 52 Stat. 66, as
amended; 7 U.S.C. 1301, 1344b, 1350, 1375.

GENERAL
§ 722.401 Applicability.

The provisions of this subpart apply to
the establishment of base acreage allot-
ments for upland cotton for the 1971,
1972, and 1973 crops, the transfer of base
acreage allotments by sale, lease, or by
owner, and related program provisions.

§ 722,402 Recording base acreage allot-
ments,

Farm base acreage allotments shall be
rounded to tenths of acres in accordance
with the provisions of Part 793 of this
chapter.

§ 722,403 Expiration of
tions.

The provisions of Part 720 of this
chapter concerning the expiration of
time limitations shall apply to this
subpart. .

§ 722.404 Definitions.

In determining the meaning of this
subpart, unless the context indicates
otherwise, words imparting the singular
include and apply fo several persons or
things, words imparting the plural in-
clude the singular, words imparting the
masculine gender include the feminine
as well, and words used in the present
tense include the future as well as the
present.

(a) General terms. Definitions in Part
719 of this chapter shall apply to this
subpart.

(b) Act. Agricultural Adjustment Act
of 1938 (7 U.S.C. 1281 et seq.).

(¢) Conservation programs. Programs
under which acreage removed or diverted

722417
722418

722,419
722420

722.421

time limita-
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from the production of cotton is eligible
for acreage history under the terms of
the statute establishing such program or
under the general authority granted
under 7 U.S.C. 1838(g). f

(d) Ezxtra long staple cotton. Ameri-
can-Pima, Sea Island, Sealand, and all
other varieties of the Barbadense species
of cotton and any hybrid thereof, and
any other cotton in which one or more
of these varieties predominate, produced
in an area designated by the Secretary.

(¢) Farm base acreage allotment. Cot-
ton base acreage allotment established
for a farm.

(f) History acreage of cotton on the
farm. (For use in establishing farm base
acreage allotments; acreage devoted to
production of extra long staple cotton
shall be excluded. History acreage of
cotton on the farm for 1971, 1972, and
1973 shall be credited in the amount of
the farm base acreage allotment includ-
ing any portion transferred by tem-
porary adjustment (see paragraph (i) of
this section) from the farm but exclud-
ing any portion transferred by tem-
porary adjustment to the farm. Such his-
tory acreage shall be adjusted in certain
cases as follows:

(1) If less than 90 percent of the
farm base acreage allotment before tem-
porary adjustments is planted or con-
sidered as planted to cotton the history
acreage shall be the acreage planted or
considered as planted to cotton, Acre-
age planted or considered as planted to
cotton shall be the sum of the following:

(i) Acreage planted to cotton on the
farm in the current year. For purposes of
this subdivision:

(a) The acreage seeded to cotton plus
stub cotton acreage on the farm in the
current year, excluding acreage which
the county committee determines was
planted or cared for in an unworkman-
like manner without the expectation of
producing a normal crop under usual
conditions.

(b) If the farm operator fails to file a
certification of acreage in a certification
county, the acreage planted to cotton
shall be considered to be zero for history
acreage purposes in lieu of the rule pre-
seribed in item (@) of this subdivision.

(ii) Acreage transferred by temporary
adjustment from the farm. (See para-
graph ().)

(iii) Acreage on which the planting of
cotton was prevented because of a
natural disaster as determined by the
county committee.

(iv) Acreage considered as planted
under conservation programs or
practices.

(v) Allotment acreage in the eminent
domain pool under Part 719 of this
chapter.

(vi) Acreage not planted because of
the payment limitation under Part 795
of this chapter.
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(vii) Acreage not planted because of a
quarantine imposed by the county, State,
or Federal Government prohibiting the
planting of cotton in an area.

(viii) Acreage planted to wheat in ex-
cess of the wheat allotment and acreage
planted to feed grains in excess of one-
half of the feed grain base when re-
quested by the producer and approved by
the county committee.

(2) No adjustment in history acreage
under subparagraph (1) of this para-
graph shall be made for a farm if:

(i) The farm is owned by the Federal
Government with a restrictive lease pro-
hibiting the planting of cotton, or

(ii) The cotton base acreage allotment
is established in the eminent domain
pool under Part 719 of this chapter.

(g) New cotton farm. Farm for which
a cotton base acreage allotment is estab-
lished in'the current year and for which
there is no history acreage in the 3-year
farm base period.

(h) Old cotton farm. Farm having
acreage history in any one of the 3 base
yvears excluding history for released
acreage before 1971 (but including his-
tory for acreage transferred due to a
natural disaster).

(1) Temporary adiustment of base
acreage allotment. Includes acreage
temporarily transferred by owner, lease,
release, and reapportionment.

(j) Upland cotton. Any cotton other
than extra long staple cotton.

FARM BASE ACREAGE ALLOTMENTS

§ 722,405 Establishment of preliminary

allotments,

(a) Preliminary allotments for 1971.
The preliminary allotment for the 1971
crop shall be established in accordance
with the regulations for acreage allot-
ments for 1968 and succeeding crops of
upland cotton (33 F.R. 895, as amended) .

(b) Acreage planted or considered
planted to cotion. For purposes of this
section the acreage planted or considered
planted to cofton shall be determined as
provided in the second sentence of
§ 722.404(1) (1),

(¢) Preliminary alloitmenis for 1972
and 1973 crops.—(1) When 90 percent or
more of the farm base acreage allotment
is planted. The preliminary allotment
shall be the preceding year’s base acreage
allotment after any permanent adjust-
ment to or from the farm but before any
temporary adjustment to or from the
farm when 90 percent or more of such
farm base acreage allotment is planted
or considered planted to cotton.

(2) When less than 90 percent of the
farm base acreage allotment is planted.
The preliminary allotment shall be de-
termined as follows:

(i) Old cotton jarm in the preceding
vear. In the case of a farm that was an
old cotton farm in the preceding year,
the preliminary allotment shall be the
larger of the acreage planted and con-
sidered planted to cotton in the preced-
ing year or 80 percent of the base acreage
allotment for the preceding year after
any permanent adjustment to or from

RULES AND REGULATIONS

the farm but before any temporary ad-
Justment to or from the farm.

(ii) New cotton farm in the preceding
year. In the case of a farm that was a
new cotton farm in the preceding year,
the preliminary allotment shall be the
acreage planted and considered planted
to cotton.

§ 722,406 Establishment of farm base

acreage allotments,

(a) Factored base acreage allotments
for old cotton farms. The adjusted county
base acreage allotment shall be appor-
tioned among old cotton farms as pro-
vided in this paragraph. Factored base
acreage allotments for such farms shall
be determined by multiplying the pre-
liminary allotment by the county base
acreage allotment factor. Such county
factor shall be determined by dividing
the total of the preliminary allotments
for the current year for all farms into the
adjusted county allotment. The factored
allotment shall not exceed the cropland
on any farm.

(b) Use of county reserve. The county
reserve shall be used by the county com-
mittee to adjust factored farm base acre-
age allotments. Farms covered by con-
tracts under the conservation programs
shall receive the same consideration as
other comparable farm in the county.
The county reserve shall not be used fo
reflect new cropland brought into pro-
duction after November 30, 1970. The
county reserve shall be used by the
county committee as follows:

(1) Determination of acreage needed
for new cotion farms. If any part of the
State reserve or the county reserve is
to be used for establishing base acreage
allotments for new cotton farms, the
county committee, with the assistance of
the community committees, may esti-
mate from county office records and other
available sources of information the
number of new cotton farms in the
county and an estimate may be made of
the cropland on new cotton farms. Such
estimates may be used by the State and
county committees as a basis for deter-
mining the acreage, if any, that will be
allocated for establishing base acreage
allotments for new cotton farms. In
determining the acreage, if any, from the
county reserve which is to be used for
establishing base acreage allotments for
new cotton farms, the county committee
shall take into consideration the acreage,
if any, to be made available from the
State reserve for establiShing base acre-
age allotments for new cotton farms.

(2) Adjustments in farm base acreage
allotments to correct inequities and to
prevent hardship. The county committee
shall determine the acreage required
from the county reserve to supplement
any aereage allocated to the county from
the State reserve to correct inequities in
farm base acreage allotments and to pre-
vent hardship. Such reserves may also
be used for establishing and adjusting
farm base acreage allotments as pro-
vided in paragraph (c¢) of this section
and to provide fair and reasonable base
acreage allotments where the county
committee had insufficient information
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to make proper adjustments at the time
the original base acreage allotment for
the farm was established. Any acreage
from the county reserve and any alloca-
tion to the county from the State reserve
to correct inequities and prevent hard-
ship may be used by the county commit-
tee for making adjustments in farm base
acreage allotments to correct inequities
and to prevent hardship. Such adjust-
ments shall be made so as to establish
base acreage allotments which are fair
and reasonable in relation to the base
acreage allotments established for simi-
lar farms in the community taking into
consideration for the farm the acreages
planted to cotton in the farm base years;
the land, labor, and equipment available
for the production of cofton; crop-
rotation practices; the soil and other
physical facilities affecting the produc-
tion of cotton; and abnormal conditions
of production.

(3) Base wacreage allotments for
missed farms and correction of errors.
The remainder of the acreage in the
county reserve, after meeting or deter-
mining the requirements under subpara-
graphs (1) and (2) of this paragraph
and the acreage allocated by the State
committee from the State reserve for
this purpose shall be used by the county
committee (i) for establishing base acre-
age allotments for old cotton farms for
which base acreage allotments were not
established at the time base acreage al-
lotments were orignially established for
old cotton farms in the county because
of oversight on the part of the county
committee, and (ii) for correcting errors
in farm base acreage allotments.

(¢) Equitable adjustments from Stale
reserve for all old cotton farms. Under
the conservation programs, acreage di-
verted from the production of cotton
shall be considered acreage devoted to
cotton for purposes of establishing future
State, county, and farm base acreage
allotments. In order to prevent inequi-
table allotments on farms included in
such programs, the State reserve for
categories other than new farms shall
not be larger than that acreage required
to give all old cotton farms equal con-
sideration, whether the farm history re-
sulted from actual seeding of cotton or
from acreage history required by law.

(d) Limitation on adjustments for
farms transferring base acreage allot-
ments, If acreage was transferred from
the farm by sale, lease, or by owner in
the current or prior year, the county
committee may adjust farm base acreage
allotments for such farms with reserve
acreage only in exceptional cases includ-
ing but not limited to cases where the
transferor will not benefit from the ad-
justment, or the transfer was temporary
and allotment has been returned to the
farm for the current year. Any such ad-
justment shall be subject to the approval
of a representative of the State com-
mittee.

§ 722.407 Base acreage allotments for
new cotton farms,

(a) Closing date. The closing date for
filing an application for a mew cotton
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farm base acreage allotment with the
county committee shall be February .15
of the current year. Such closing date
and the amount of reserve available in
the county for new cotton farms shall be
posted in the county office and, to the
extent practicable, such information
shall be given publicity in the county.

(b) Eligibility of a new cotton farm
for a cotton base acreage allotment. A
cotton base acreage allotment for a new
cotton farm may be established by the
county committee if each of the follow-
ing conditions is met:

(1) An application for a cotton base
acreage allotment is filed by the farm
owner or operator with the county com-
mittee by the closing date.

(2) Neither the farm operator nor the
farm owner owns or operates any other
farm in the United States for which a
cotton base acreage allotment is estab-
lished for the current year.

(3) The available land, type of soil,
and topography of the land is suitable
for the production of cotton, and such
production ordinarily will not result in
an undue erosion har-rd under contin-
uous production.

(4) The farm operator shall own, or
otherwise have readily available, ade-
quate equipment and the other facilities
of production (including irrigation water
in irrigated areas) necessary to produce
cotton on the farm.

(5) The farm operator (each partner
where the farm operator is a partner-
ship) expects to obtain during the cur-
rent year more than 50 percent of his
income from the production of agricul-
tural commodities or products from
farming excluding the estimated income
from the production of cotton requested
for the farm, Where the farm operator
is a corporation, it must have no major
corporate purpose other than operation,
and ownership where applicable, of such
farms, and the officers and general man-
ager of the corporation must expect to
obfain during the current year more
than 50 percent of their income, whether
dividends or salary, from the production
of agricultural commodities or products
from farming, excluding the estimated
income from the production of cotton
requested for the farm. Where the farm
operator is a trustee under a trust ar-
rangement for a farm, the trustee and
the beneficiary of the trust each must
expect to obtain during the current year
more than 50 percent of his income from
the production of agricultural commodi-
ties or products from farming excluding
the estimated income from the produc~
tion of cotton requested for the farm. In
estimating the income of the farm oper-
ator from farming, the estimated value
of home gardens, livestock and livestock
products, poultry, or other agricultural
products produced for home consump-
tion or other use on the farm shall be
included. Such 50 percent of income re-
quirement shall be applicable unless the
county committee, with the approval of
a representative of the State committee,
determines that the income of the appli-
cant from farming, or otherwise, will not
provide a reasonable standard of living
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for the applicant and his family. In mak-
ing such determination, the county com-
mittee shall consider such factors as size
and type of farming operations, esti-
mated net worth, estimated gross family
farm income, estimated family off-farm
income, number of dependents, and
other factors affecting the applicant’s
ability to provide a reasonable standard
of living for himself and his family.

(6) A farm which includes land ac-
quired by an agency having the right
of eminent domain for which the entire
cotton base acreage allotment was pooled
pursuant to Part 719 of this chapter
which is subsequently returned to agri-
cultural production shall not be eligible
for a new cotton farm base acreage allot-
ment for a period of 3 years from the
date the former owner was displaced
from the acquired farm.

(7) In case of transfer of fhe en-
tire farm allotment under §§ 722417 to
722.422, the farm shall not be eligible
for a new farm cotton base acreage allot-
ment for a period of 5 years.

(c) Establishment of base acreage al-
lotments jor new coiton jarms. If the
applicant’s farm is eligible for a cotton
base acreage allotment, such base acre-
age allotment shall be established by
the county committee on the basis of

land, labor, and equipment available for -

the production of cotton; crop-rotation
practices: and the soil and other phys-
ical facilities affecting the production
of cotton. The allotment so determined
for any such farm shall not exceed the
smaller of (1) the factored base acre-
age allotments established pursuant to
§ 722.406 for old cotton farms in the
county which are similar except for the
acreage planted to cotton during the
farm base years, or (2) the base acreage
allotment requested by the applicant.
The sum of the base acreage allotments
determined by the county committee for
new cotton farms shall not exceed the
reserves available for such farms in the
county. The base acreage allotments for
new cotton farms shall be subject to re-
view and approval by a representative of
the State committee.

(d) Reduction or cancellation of new
cotton jarm base acreage alloiments for
misrepresentation. If a new cotton farm
base acreage allotment is established
under paragraph (¢) of this section and
it is later determined by the county com-
mittee or State committee, or the deputy
administrator, that the new farm base
acreage allotment was obtained by mis-
representation by or on behalf of the
farm operator or owner, the new farm
base acreage allotment established for
the farm shall be cancelled if the farm
is not eligible for a new cotton farm
base acreage allotment or reduced to
the amount which would be proper on
the basis of the facts and a notice of
revised allotment shall be issued. Any
reduction or cancellation of a new cot-
ton base acreage allotment by the county
committee shal] be subject to the ap-
proval of the State committee. A cotton
base acreage allotment established for a
farm in any year subsequent to the es-
tablishment of a new cotton farm base
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acreage allotment for such farm shall
be revised to reflect any reduction or
cancellation of the new farm base acre-
age allotment and a notice of revised
allotment shall be issued.

§ 722408 Release and reapportionment
of cotton base acreage allotment,

(a) Conditions under which farm
base acreage allotments cannot be re-
leased. The following farm base acreage
allotments shall not be released in whole
or in part:

(1) Base acreage allotments for new
cotton farms.

(2) The base acreage allotment for
an old cotton farm which is owned by
the Federal Government and which was
leased by an agency of the Federal Gov-
ernment as lessor on condition that no
land on the farm shall be planted to
cotton.

(3) The base acreage allotment for
any farm for which the farm owner has
filed a written objection at the office of
the county committee prior to the
release.

(4) Allotments pooled under Part 719
of this chapter for which an application
for transfer has been filed,

(5) The base acreage allotment cov-
ered by a conservation program contract.

(b) Base acreage allotments which
may be released and reapportioned—
(1) Release of base acreage allotments
for the current year only. Except as pro-
vided otherwise in paragraph (a) of this
section, all or any part of any farm base
acreage allotment for the current year
for an old cotton farm, which will not
be used may be voluntarily released in
writing to the county committee by the
farm operator by the applicable closing
date, except that base acreage allotments
pooled under Part 719 of this chapter
may be released only by the displaced
owner. Released acreage shall be de-
ducted from the base acreage allotment
and a revised notice of farm base acre-
age allotment shall be issued.

(2) Permanent release of base acre-
age allotment, Except as provided other-
wise in paragraph (a) of this section and
except for pooled base acreage allotment,
all or any part of any farm base acre-
age allotment for the current year for
an old cotton farm may be permanently
released in writing to the county com-
mittee by the owner and operator by the
applicable closing date. Released acreage
shall be deducted from the farm base
acreage allotment and a revised notice
of farm base acreage allotment shall be
issued.

(3) Application jor reapportioned base
acreage allotment. A written request by
the farm operator or owner shall be filed
with the county committee by the appli-
cable closing date as a condition of
eligibility for consideration by the county
committee to have released acreage re-
apportioned to the farm. In any case
where an oral request by the farm opera-
tor or owner is made to the county com-
mittee by the applicable closing date and
the county committee finds that the ap-
plicant was prevented by conditions
beyond his control from timely filing a
written request, such oral request may be
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considered as timely filed upon filing of a
written request within a reasonable
period after the closing date, As a condi-
tion for the approval of an application
for reapportioned base acreage allotment,
the application must contain the opera-
tor or owner's agreement that the farm
will be in compliance with the set-aside
requirements of the upland cotton
program,

(4) Standards and guidelines jor re-
apportionment, The State committee
shall establish standards and guidelines
to include the limitations in subdivisions
(i), (iD), and (iii) of this subparagraph to
assure uniform application of the basic
factors of past acreages of cotton, land,
labor, and equipment available for the
production of cotton; crop-rotation prac-
tices; and soil and other physical faecil~
ities affecting the production of cotton.
Standards and guidelines established by
the State committee shall be made avail-
able to interested parties.

(i) The farm base acreage allotment
for any farm to which released base acre-
age allotment is reapportioned shall not
exceed the larger of 33 acres or 75 per-
cent of the cropland for the farm, but in
no event shall such farm base acreage
allotment exceed the cropland for the
farm.

(ii) Base acreage allotments reappor-
tioned to all farms in the county owned,
operated or controlled by a member of
the community committee or county
committee, or an employee of the county
committee, for which applications are
filed under subparagraph (3) of this
paragraph, shall be approved on an indi-
vidual basis by a representative of the
State committee only upon a determina-
tion that the distribution is fair and
equitable, considering acreage allocated
to other farms and the acreage requested
on such other farms.

(ili) Base acreage allotment may not
be reapportioned to a farm from which
base acreage allotment was transferred
by sale, lease, or by owner in the current
or prior year except in exceptional cases
including but not limited to cases where
the transferor will not benefit from the
reapportioned base acreage allotment, or
the transfer was temporary and base
acreage allotment has been returned to
the farm for the current year. Any such
reapportionment by the county commit-
tee shall be subject to approval of a
representative of the State committee.

(6) Reapportionment by county com-
mittee. Released base acreage allotments
shall be reapportioned by the county
committee not later than the applicable
closing date to other farms receiving
farm base acreage allotments in the same
county for which timely application is
filed in amounts determined by the
county committee to be fair and reason-
able pursuant to the applicable standards
and guidelines under subparagraph (4)
of this paragraph.

(6) Surrender of released base acre=
age to the State commitilee, If all the re-
leased acreage in a county is not needed,
the county committee may surrender,
except for released acreage from pooled
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base acreage allotments, the unused re-
leased base acreage to the State com-~
mittee for reapportionment of counties.
The State committee shall reapportion
such surrendered acreage to counties on
the basis of abnormal conditions ad-
versely affecting plantings or to correct
inequities in farm base acreage allot-
ments and to prevent hardships. Such
surrendered acreage shall be reappor-
tioned by the receiving county commit-
tee subject fo the provisions of
subparagraphs (3), (4), and (5) of this
paragraph.

(7) Closing dates. The State commit-
tee shall establish the following closing
dates for the entire State or for areas
consisting of one or more counties in the
State taking into consideration the nor-
mal planting dates within the State.

(1) The closing date for release of base
acreage allotments shall be no later than
the date on which planting of cotton
normally becomes general on farms in
the State, area, or county.

(il) The closing date for requests for
reapportionment of base acreage allot-
ments shall be the same as the closing
date for release of base acreage allot-
ments established under subdivision (i)
of this subparagraph.

(iii) The closing date for reapportion-
ment of base acreage allotments to other
farms shall be 1 month following the
closing date for release of base acreage
allotments established under subdivision
(i) of this subparagraph.

(iv) In accordance with this subpara-
graph the following dates are established
by the State committees:

State

Closing date for release nndt

Final date for
requests for reap rti t

@)

Callfornia (I perial and Riverside Counties
California all other counties.
Florida

Illinois. .
Kansas__ ...
Kentucky. .
Louisiansa..
Mississippi. - -
Missouri. .-
Nevada. ...
New Mexico
North Caroling. -
Oklahoma
South Carolina
Tennessee. .
Virginia. . _-
Texas (Zone 1))
Texas (Zone I1):
All countles not listed in Zones T and 11T
Texas (Zone IIT)*

1 month following
applicable closing
dates for release and
requesting reappor-
tionment.

1 Connties; Aransas, Atascoss, Austin, Boe, Boxar, Brazorla, Brooks, Caldwell, Calhoun, Cameron, Coloarado
Comal, DeWitt, Dimmit, Duval, Fort Bond, Frio, Gafvest,ou, Goliad, Gonzales, Guadalupe, Harris, Hays, Hidalgo,
Jackson, Jim Hogg, Jim Wells, Karnes, Kenedf& Kinney, Kleberg, LaSalls, Lavaca, Live Oak, McMullen, Matagords,

Maverick, Medina, Nueces, Refugio, Ban Patri
Wilson, Zapata, Zavala,

* Counties: Archer, Armstrong, Balley, Baylor,
Qottle, Croshy, Dallam, Deaf Smith, Dickens, Donley,

Hartley, Haskell, Hempilul, Hockley, Hutohinson, Kent, King, Knox, Lamb, Li

0, Starr, Uvalde, Val Verde, Victoria, Waller, Wobb, Wharton, Willacy,

Briscoe, Carson, Castro, Childress, Cochran, Cellingsworth,
Fioyd, Foard, Gray, Hale, Hall,

Hansford, Hardeman,
mb, Lubbock, Moore, Motley,

Ochiltree. Oldham, Parmer, Potter, Randall, Roberts, Sherman, Stonewall, Swisher, Throckmorton, Wheeler

Wichita, Wilbarger.

(8) Acreage history. For the purpose of
determining future State and county
base acreage allotments, released base
acreage allotments will be credited to
the State and county in which such base
acreage allotments were released. In
determining future farm base acreage
allotments, the planting in the cur-
rent year of reapporfioned base acre-
age allotments shall not be considered,
Any farm base acreage allotment re-
leased for the current year only shall in
determining future farm cotton base
acreage allotments, be regarded as hav-
ing been planted on the farm from which
such base acreage allotment was
released.

(9) Public notice, The county commit-
tee shall post in the county office the
applicable closing dates and the amount
of released base acreage allotments avail-
able in the county for reapportionment
and, to the extent practicable, such in-
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formation shall be given general pub-
licity in the county.

§ 722.409 Base acreage allotments for
special farms,

(a) Where the farm owner is displaced
by a Federal, State, or other agency hav-
ing the right of eminent domain. Farm
base acreage allotments for such ac-
quired land and determination of other
farm allotments for such owner shall be
governed by Part 719 of this chapter.

(b) Base acreage allotments for farms
operated by publicly-owned agricultural
experiment stations. A farm base acreage
allotment shall be established pursuant
to the provisions of § 722.406 for a farm
operated by a publicly-owned agricul-
tural experiment station.

§ 722,410 Extralong staple cotton.

The provisions of this subpart relating
to upland cotton shall not apply to exira
long staple cotton,
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NoTICES OF BASE ACREAGE ALLOTMENT

§722.411 Notices of farm base acreage
allotment.

(a) Initial notice of farm base acre-
age allotment. (1) The county commii-
tee shall mail a written notice of farm
base acreage allofment to the operator
of each old cotton farm and each new
cotton farm for which a farm base acre-
age allotment for the current year is
established and approved as soon as
possible after the farm base acreage
allotment is established.

(2) If application for a new cotton
farm base acreage allotment is made
pbut the county committee determines
that no new farm base acreage allotment
shall be established, the county commit-
tee shall mail a written notice of “None”
as the farm base acreage allotment to
the operator of such farm.

(3) If an old cotton farm loses eligi-
bility for a farm base acreage allotment
as an old cotton farm for the current
year, the county committee shall mail a
written notice of “None” as the farm base
acreage allotment to the operator of
such farm showing the reason no farm
base acreage allotment was established
for the farm.

(h) Revised notice of farm base acre-
age allotment. (1) The county committee
shall mail a written notice of revised
farm base acreage allotment to the oper-
ator of the farm as soon as possible after
the county committee determines that a
revision is required (i) under this sub-
part or the regulations governing recon-
stitution of farms, allotments, and bases
in Part 719 of this chapter, (ii) to correct
errors commited by the county commit-
tee, or (iii) to correct errors caused by
fraud or misrepresentation of facts by
(f)r on behalf of the producers on the

arm.

(2) Such revised notice shall be issued
prior to the date when planting of cotton
normally becomes general on farms in
the county if at all possible, but if not
possible to do so, such revised notice shall
be issued after such date.

(c) Notice to operator constitutes
notice to other persons. (1) Each notice
shall contain a statement substantially
as follows: “To all persons who as oper-
ator, landlord, tenant, or sharecropper
will for the crop year shown be interested
in the upland cotton produced on the
farm for which this base acreage allot-
ment is established.” Notice so given shall
constitute notice to all such persons.

(2) A copy of each notice showing the
date of mailing to the operator shall
be kept among the records of the county
committee. Upon request, a certified copy
shall be furnished without charge to any
person who as an operator, landlord, ten-
ant, or sharecropper is interested in the
cotton produced on the farm in the year
for which the notice is issued.

(d) Effectiveness of notice. Each no-
tice shall bear the actual or facsimile
signature of a member of the county
committee. The facsimile signature may
be affixed by the county committeeman
or an employee of the county office. Farm
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base acreage allotments shall not become
effective unless the notice is properly
signed, approved, and mailed in accord-
ance with this section.

(e) Farm operator obligation to in-
form county commitiee of changes. The
farm operator shall immediately inform
the county committee of any change in
the ownership, operation, or control of
the farm, or any part thereof, and any
change in the total land in the farm for
a farm with a current farm base acreage
allotment.

(f) Request for reconsideration of
farm base acreage alloiment. Each no-
tice shall contain a brief statement of
the procedure for filing a request for re-
consideration of county committee de-
terminations regarding farm base
acreage allotments according to Part
780 of this chapter.

§ 722,412 Availability of farm
acreage allotment records.

(a) The State and county committee
shall make available for inspection by
owners or operators of farms receiving
cotton base acreage allotments, all rec~
ords pertaining to cotton base acreage
allotment, including (1) the allocations
to the county from the State reserve, and
(2) the total amount and distribution of
the county reserve,

(b) The State committee shall keep on
file at the State office, available for ex-
amination by any interested cotton pro-
ducers: (1) The amount of State reserve
and authorized uses thereof, and (2) the
formula, if any, and data developed and
used to apportion State reserve for trends
and abnormal conditions. y

(¢) The provisions of Part 798 of this
chapter concerning the availability of
information to the public shall be ap-
plicable to cotton program records,

MiSCELLANEOUS PROVISIONS
§ 722413 Determination of acreages,

Part 718 of this chapter shall govern
the determination of acreages.

§ 722414 No eredit for overplanting the
farm acreage allotment.,

Any acreage planted to cotton in the
current year in excess of the farm base
acreage allotment shall not be taken into
account in establishing State, county,
and farm base acreage allotments for
subsequent crops of cotton,

§ 722,415 Approval of determinations
and additional authority for deter-
mination of farm base acreage allot-
ments.

(a) Approval of State reserves, county
base acreage allotments, and county re-
serves. Determination of State reserves,
county base acreage allotments, and
county reserves shall be subject to review
and approval by the Administrator,
ASCS.

(b) Approval of county committee de-
terminations. No official notice of farm
base acreage allotment shall be mailed to
a farm operator of an old or new cotton
farm until a representative of the State
committee has reviewed and approved
the farm base acreage allotment. The

base
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representative of the State committee
may revise or require revisions of any
determination made under this subpart.
Such prior review shall not be required
for revised farm base acreage allotments
resulting from: (1) Reconstitution of
farms, (2) release of base acreage allot-
ments, and (3) reapportionment of base
acreage allotment, except as provided in
§ 722.408(b) (4) (il) of this subpart, and
except that the State committee may re-
quire prior approval by its representative
before notices are issued.

(¢c) Additional authority for determi-
nation of farm base acreage allotments.
In addition to the authority established
in this subpart for determination of
farm base acreage allotments for both
old and new farms, including revised
base acreage allotments to correct errors,
such determinations may be made by the
Secretary, Undersecretary, Administra-
tor of ASCS, or the Deputy Administra-
tor. A notice conforming to the require-
ments of § 722.411 executed by any of the
foregoing officials and mailed to the op-
erator of the farm shall be deemed to
meet the requirements of § 722.411,

(d) Supervisory authority of Siate
commitiee. The State committee may
take any action required to be taken by
the county committee which the county
committee fails to take and the State
committee may correct or require the
county committee to correct any action
taken by such committee which is not in
accordance with this subpart. The State
committee may also require the county
committee to withhold taking any action
which is not in accordance with this
subpart.

NATURAL DISASTER TRANSFERS

§ 722.416 'Transfer of farm cotton acre-
age aff ected by a natural disaster.

(a) General authority. The Deputy
Administrator shall determine for any
year those counties affected by a natural
disaster, or a condition beyond the con-
trol of producers within the meaning of
section 350(h) of the act which prevents
the timely planting or replanting of a
portion of the farm cotton base acreage
allotments in the county. A condition
beyond the control of producers is a
quarantine imposed by the county, State,
or Federal Government which prohibits
the planting of cotton. The county com-
mittee shall post in the county office a
notice of any such determination affect-
ing the county and, to the extent prac-
ticable, shall give general publicity in
the county to such determination,

(b) Application jfor transfer. The
owner or operafor of a farm in a county
designated for any year under para-
graph (a) of this section may file a writ-
ten application for transfer of cotton
acreage within the farm cotton base
acreage allotment for such year to an-
other farm in the same county or in an
adjoining county in the same or another
State if such acreage cannot be timely
planted or replanted because of the nat-
ural disaster or a condition beyond the
control of producers determined for such
year. The application shall be filed with
the county committee for the county in
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which the farm affected by such disaster
or condition is located. If the application
involves a transfer to an adjoining coun-
ty, the county committee for the adjoin-
ing county shall be consulted before ac-
tion is taken by the county committee
receiving the application.

(c) Amount of transfer. The acreage
to ke transferred shall not exceed the
smaller of (1) the farm base acreage
allotment established under this sub-
part less such acreage planted to cot-
ton and not destroyed by the natural
disaster, or (2) the acreage requested
to be transferred.

(d) County committee approval. The
county committee shall approve the
transfer if it finds that the following
conditions have been met:

(1) All or part of the farm base acre-
age allotment for the farm from which
the acreage is to be transferred could
not be timely planted or replanted be-
cause of the natural disaster or the con-
dition beyond the control of producers
and planting was not prohibited by the
lease in case of lands owned by the Fed-
eral Government.

(2) One or more producers of cotton
on the farm from which the acreage is
to be transferred will be & bona fide pro-
ducer engaged in the production of cot-
ton on the farm to which the acreage
is to be transferred and will share in the
crop or in the proceeds of the cotton.
Such sharing shall be in the manner cus-
tomary in the area in order to establish
the status of such producer as a bona
fide producer on the farm to which the
acreage is to be transferred.

(e) Cancellation of transfers. If a
transfer is approved under this section
and it is later determined that the condi-
tions in paragraph (d) of this section
have not been met, the county committee,
State committee or the deputy adminis-
trator may cancel such transfer. Action
by the county committee to cancel a
transfer shall be subject to the approval
of the State committee or its represent-
ative.

(f) Acreage history credits and eligi-
bility as an old cotton farm. Any acreage
transferred under this section shall be
deemed planted on the farm from which
transferred for purposes of acreage his-
tory credit and of determining eligibility
as an old cotton farm, whether or not
such acreage was actually planted.

(g) Closing dates. The closing date for
filing applications for transfers with the
county committee shall be the end of
the normal planting period as determined
by the State committee. Notwithstanding
such closing date requirement, the county
committee may accept applications filed
after the closing date upon a determina-
tion by the county committee that the
failure to timely file an application was
the result of conditions beyond the con-
trol of the applicant and a representative
of the State committee approves such

determination.

TRANSFER OF BASE ACREAGE ALLOTMENTS—
SALES, LEASE, OR BY OWNER

§ 722,417 General explanation of trans-
fer of base acreage allotments.

Transfers of base acreage allotments
are authorized for 1971, 1972, and 1973.
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All or part of a farm base acreage allot-
ment may be transferred. Transfers by
sale are permanent transfers of base
acreage allotment and related history
from one farm to another farm. Trans-
fers by lease are temporary transfers
from one farm to another farm for the
term of the lease (which may not ex-
tend beyond 1973 except for temporary
transfers approved during the years 1966
through 1970 for a term of years extend-
ing beyond 1973), and the related his-
tory is maintained to support the leased
base acreage allotment on the farm and
in the county from which leased. Trans-
fers by an owner to any other farm
owned or controlled by him in the same
State would be either permanent trans-
fers of base acreage allotment or trans-
fers for a term of years designated by the
owner (which may not extend beyond
1973 except for temporary transfers ap-
proved during the years 1966 through
1970 for a term of years extending be-
vond 1973) and related history would be
transferred on a permanent basis or, in
case of transfer for a term of years, in
a manner similar to lease transfers.
Transfers by sale and lease may be made
only to farms in the same county except
as provided in § 722.418. Transfers by
owner may be made to farms in the same
State.

§ 722,418 'Transfers by sale or lease
across county lines.

Transfers by sale or lease across
county lines within the same State may
be authorized by the county committee
of the county from which the allotment
is to be transferred if the committee (1)
finds that a demand for such base
acreage allotment no longer exists in
such county, and (2) approves any trans-
fers of base acreage allotments to farms
outside such county. The county com-
ittee shall make a determination
whether transfers by sale or lease may
be made at the time the original notices
of cotton base acreage allotments are
mailed to farm operators each year. If
the determination is not to permit trans-
fers by sale or lease to other counties,
the determination shall be reconsidered
by the county committee on a date 30
days following the original determina-
tion (except that for 1971, the date for
reconsideration shall be Feb. 1, 1971) or
on such later date as may be approved by
the deputy administrator. To the extent
practicable, the county committee shall
give general publication to determina-
tions under this section. In making its
finding upon initial consideration and
upon reconsideration whether a demand
for base acreage allotments no longer
exists in the county, the county commit-
tee should consider any factor reasonably
related to such a demand. A strong in-
dication that such demand no longer
exists would be (1) that a majority of
the producers voting in the last transfer
referendum voted to approve transfers
from the county, or (2) that released
acreage was surrendered to the State
committee in a recent year.

§ 722.419 Applications for transfer.

(a) Persons eligible to file applications
for transfers.—(1) Sale or lease. The
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owner and operator of any old cotton
farm for the current year for which an
upland cotton base acreage allotment is
or will be established for the year in
which the transfer is to take effect is
eligible fo file an application for sale or
lease of all or part of such base acreage
allotment to any other owner or operator
of an old cotton farm for which a current
year base acreage allotment is estab-
lished for transfer to such farm. If the
owner and operator of the farm from
which transfer by sale or lease is to be
made are different persons, both such
persons shall execute the application.

(2) By owner. The owner of any old
cotton farm, for which an upland cotton
base acreage allotment is or will be es-
tablished for the year in which the trans-
fer is to take effect is eligible to file an
application to transfer such base acreage
allotment from the farm to another farm
in the same State owned or controlled
by such owner. The county committee
shall approve a transfer under this sub-
paragraph requested on a nonpermanent
basis to a farm controlled but not owned
by the applicant only if such applicant
will be the operator of the farm to which
transfer is to be made for each of the
years for which the transfer is requested.
However, if the county committee deter-
mines that the applicant is prevented
from remaining the operafor of such
farm for which such transfer has been
approved due to conditions beyond his
control, the transfer shall remain in ef-
fect. Conditions beyond his control shall
include, but are not limited to, death,
illness, incompetency, or bankruptey of
such person. :

(b) When applications to be filed. Ap-
plications for transfer may be filed dur-
ing the period beginning on the date
original notices of base acreage allot-
ment are mailed to farm operators and
ending on the date established by the
State committee as the closing date for
release and requests for reapportionment
of base acreage allotment according to
§ 722.408(b). The State committee may
authorize an application for transfer to
be filed after the closing date upon 2
finding that the producer was prevented
from filing for reasons beyond his
control.

(¢) Where applications to be filed. Ap-
plications shall be filed with the county
committee of the county where the farm
to which the base acreage allotment is to
be transferred is located, but the county
office of the county where the farm from
which the base acreage allotment is to
be transferred is located is hereby au-
thorized to receive applications on behalf
of such county committee and shall for-
ward a copy of each application to such
county committee.

§ 722.420 Amount of base acreage allot-
ment transferable.

(a) General. All or part of the upland
cotton base acreage allotment established
for a farm may be transferred to another
farm. -

(b) Productivity adjustments. For the
purpose of the adjustments in this para-
graph, the word “yield” means the finally
determined payment yield (projected
yield) established for the farm for the
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year preceding the year the transfer is
to take effect. If the yield for the farm to
which transfer is made differs from the
yield for the farm from which transfer
is made by more than 10 percent, the
base acreage allotment so transferred
shall be increased or decreased for differ=
ences in farm productivity. The county
committee shall determine the amount
of base acreage allotment to be trans-
ferred by sale, lease, and by owner,
where productivity adjustment is re-
quired under this paragraph as follows:

(1) Divide the yield of the receiving
farm by the yield of the transferring
farm, then

(2) Divide the base acreage allotment
to be transferred by the percentage
quotient so obtained. The amount of base
acreage allotment so transferred from a
farm shall be the original amount and
the amount of base acreage allotment so
transferred to a farm shall be the ad-
justed amount. In the case of temporary
transfers of base acreage allotment for
1 or more years by lease or by owner,
the productivity adjustment and amount
of base acreage allotment so transferred
shall be redetermined by the county
committee each year the transfer
remains in effect.

(¢) No transfer of reapportioned
acreage. No transfer of bhase acreage
allotment under section 344a of the act
shall be made of base acreage allotment
reapportioned to a farm under section
350(f) of the act.

(d) No transfer of new farm base
acreage allotment. No transfer of base
acreage allotment under section 344a of
the act shall be made from a farm which
received a new farm base acreage allot-
ment in the eurrent year or within the 3
immediately preceding erop years.

(e) Transfer of pooled allotments.
Base acreage allotments established for
a farm as pooled allotment under section
378 of the act may be transferred under
section 344a of the act on a permanent
basis during the 3-year life of the pooled
allotment or for a term of years not to
exceed the remaining number of crop
years of such 3-year period.

§ 722,421 Additional
limitations.

(a) Same State. No transfer under
section 344a of the act shall be made
from a farm to a farm in another State
or to a person for use in another State.

(b) . Consent of lienholder, No transier
under section 344a of the act shall be
made from a farm subject to a mortgage
or other lien unless the transfer is agreed
to in writing by the lienholder.

_ (¢) New farm eligibility. Any farm

irom which the entire farm base acreage

allotment is transferred under section

344a of the act shall not be eligible for

a4 new cotton farm base acreage allot-
ent during the 5 years following the
ear in which such transfer is made.

(d) Farms in conservation programs.
_'I‘ransfer by sale or lease from a farm
covered by a conservation reserve con-
jtract,. cropland - conversion agreement,
Or other similar land utilization agree-

ent shall be made subject to an ap-

conditions and
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propriate adjustment in the rates of pay-
ment under such contract or agreements
but no adjustment shall be made in such
contract or agreements on the farm to
which transfer by sale or lease is made,

(e) Subleasing prohibited. No transfer
by lease shall be made from a farm
receiving base acreage allotment under a
transfer by lease for the term of the
latter lease.

(f) Limitation on transfers to and
from a farm in the same year. No trans-
fer of base acreage allotment under sec-
tion 344a of the act for any year shall
be made (1) from a farm receiving base
acreage allotment by transfer under sec-
tion 344a of the act for such year, or
(2) to a farm which has had base acreage
allotment transferred from it under sec-
tion 344a of the act for such year.

(g) Transfer of acreage history. Trans-
fer of base acreage allotment under sec-
tion 344a of the act shall have the effect
of transferring the acreage history at-
tributable to such base acreage allotment,
except that in the case of transfer by
lease, the amount of base acreage allot-
ment so transferred shall be determined
for each year of the lease on the basis
of the county factor of the county from
which transferred and upon the expira-
tion of the lease the transferred base
acreage allotment shall be considered for
purposes of establishing future base acre-
age allotments to have been planted on
the farm from which such base acreage
allotment is transferred.

(h) Federally-owned land. No transfer
by sale or lease under section 344a of
the act shall be made from any land
owned by the United States, or any
agency or instrumentality wholly owned
by the United States.

(1) Set-aside requirements. As a con-
dition for approval of a request for trans-
fer of base acreage allotment, the opera-
tor or owner of the farm to which the
base acreage allotment is to be trans-
ferred must agree to comply with the set-
aside requirements of the upland cotton
program.

§ 722,422 County committee action,

(a) Approval of transfers. The county
committee shall approve transfers of
base acreage allotment only if it deter-
mines that a timely filed application has
been received and that the transfer com-
plies with the requirements of §§ 722.417
to 722.421 and this section. If the trans-
fer is made between counties, the ap-
proval of both county committees shall
be required. No transfer under section
344a of the act shall be effective until
approval as provided under this para-
graph is obtained.

(b) Notice of revised base acreage al-
lotments. The county committee shall
issue revised notice of base acreage allot-
ment for each farm affected by the trans-
fer of base acreage allotment.

(¢) Cancellation, withdrawal, or re-
vision of transfer agreement—(1) Can-
cellation. If the county committee deter-
mines that the conditions applicable to
any transfer of base acreage allotments
under §§ 722.417 to 722.421 and this sec-
tion have not been met, the county com-
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mittee shall cancel the transfer and issue
revised notices of base acreage allotment
showing the reason for cancellation.

(2) Withdrawal or minor revisions.
Where the county committee determines
that it is clearly in the best interest of
all the producers and that effective op-
eration of the program will not be im-
paired, the county committee may permit
withdrawal or minor revisions of trans-
fers upon written request by all parties
to the transfer, provided that: (i) Tem- .
porary transfers may be withdrawn or
revised during any yvear of the agree-
ment before cotton is planted, and (i)
permanent transfers may be withdrawn
or revised only during the first year of
the agreement before cotton is planted.

§§ 722.423 10 722.450 [Reserved]

The recordkeeping and reporting re-
quirements of these regulations have been
approved by, and subsequent recordkeep-
ing and reporting requirements will be
subject to the approval of the Office of
Budget and Management in accordance
with the Federal Reports Act of 1949,

Effective date: Upon filing of this doc-
ument with the Director, Office of the
Federal Register.

Signed at Washington,
March 10, 1971,
KeNNETH E. FRICK,
Administrator, Agricultural Sta-
bilization and Conservation
Service.

[FR Doc.71-3550 Filed 3-10-71;3:35 pm]

DC., on

Chapter IX—Consumer and Market-
ing Service (Marketing Agreements
and Orders; Fruits, Vegetables,
Nuts), Department of Agriculture

? [Lemon Reg. 471]

PART 910—LEMONS GROWN IN
CALIFORNIA AND ARIZONA

Limitation of Handling
§ 910.771 Lemon Regulation 471.

(a) Findings., (1) Pursuant to the
marketing agreement, as amended, and
Order No. 910, as amended (7 CFR Part
910), regulating the handling of lemons
grown in California and Arizona, effec-
tive under the applicable provisions of
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C, 601-
674), and upon the basis of the recom-
mendations and information submitted
by the Lemon Administrative Committee,
established under the said amended
marketing agreement and order, and
upon other available information, it is
hereby found that the limitation of
handling of such lemons, as hereinafter
provided, will tend to effectuate the
declared policy of the act.

(2) It is hereby further found that it
is impracticable and contrary to the pub-
lic interest to give preliminary notice
engage in public rule-making procedure,
and postpone the effective date of this
section until 30 days after publication
hereof in the FEperaL ReGisTER (5 U.S.C.
553) because the time intervening be-
tween the date when information upon
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which this section is based became avail-
able and the time when this section must
become effective in order to effectuate
the declared policy of the act is insuffi-
cient, and a reasonable time is permitted,
under the circumstances, for prepara-
tion for such effective time; and good
cause exists for making the provisions
hereof effective as hereinafter set forth.
The committee held an open meeting
during the current week, after giving due
notice thereof, to consider supply and
market conditions for lemons and the
need for regulation; interested persons
were afforded an opporfunity to submit
information and views at this meeting;
the recommendation and supporting in-
formation for regulation during the pe-
riod specified herein were promptly sub-
mitted to the Department after such
meeting was held; the provisions of this
section, including its effective time, are
identical with the aforesaid recommen-
dation of the committee, and informa-
tion concerning such provisions and ef-
fective time has been disseminated
among handlers of such lemons; it is
necessary, in order to efiectuate the de-
clared policy of the act, to make this
section effective during the period herein
specified; and compliance with this sec-
tion will not require any special prepara-
tion on the part of persons subject hereto
which cannot be completed on or before
the effective date hereof. Such commit-
tee meeting was held on March 9, 1971.

(b) Order. (1) The respective quan-
tities of lemons grown in California and
Arizona which may be handled during
the period March 14, through March 20,
1971, are hereby fixed as follows:

(1) District 1: 9,000 cartons;

(ii) District 2: 192,000 cartons;

(iii) District 3: Unlimited.

(2) As used in this section, “handled,”
“District 1,” “District 2,” “District 3,”
and “carton” have the same meaning as
when used in the said amended market-
ing agreement and order,

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)

Dated: March 11, 1971.

PavL A. NICHOLSON,
Deputy Director, Fruit and
Vegetable Division, Consumer
and Marketing Service.

[FR Doc.71-8616 Filed 3-12-71;8:50 am]

Title 3—ANIMALS AND
ANIMAL  PRODUCTS

Chapter —Agricultural Research
Service, Department of Agriculture
SUBCHAPTER C—INTERSTATE TRANSPORTATION
OF ANIMALS AND POULTRY
PART 78—BRUCELLOSIS

Subchapter D—Designation of Modi-
fied Certified Brucellosis Areas,
Public Stockyards, Specifically Ap-
proved Stockyards and Slaughter-
ing Establishments

MopiriEp CERTIFIED BRUCELLOSIS AREAS

Pursuant to § 78.16 of the regulations
in Part 78, as amended, Title 9, Code of
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Federal Regulations, containing restric-
tions on the interstate movement of ani-
mals because of brucellosis, under
sections 4, 5, and 13 of the Act of May 29,
1884, as amended; sections 1 and 2 of the
Act of February 2, 1903, as amended; and
section 3 of the Act of March 3, 1905, as
amended (21 U.S.C. 111-113, 114a-1, 120,
121, 125), § 78.13 of said regulations des-
ignating Modified Certified Brucellosis
Areas is hereby amended to read as
follows:

§ 78.13 Modified certified brucellosis

areas.

The following States, or specified por-
tions thereof, are hereby designated as
Modified Certified Brucellosis Areas:

Alabama. The entire State;

Alaska. The entire State;

Arizona. The entire State;

Arkansas. The entire State;

California. The entire State;

Colorado. The entire State;

Connecticut. The entire State;

Delaware. The entire State;

Florida. The entire State;

Georgia. The entire State;

Hawaii. The entire State;

Idaho. The entire State;

Illinois. The entire State;

Indiana. The entire State;

Towa. The entire State;

Kansas, The entire State;

Kentucky. The entire State;

Louisiana. Acadia, Allen, Ascension, As-
sumption, Beauregard, Bienville, Bossier,
Caddo, Calcasieu, Caldwell, Cameron, Cata-
houla, Claiborne, Concordia, De Soto, East
Baton Rouge, East Carroll, East Fellciana,
Evangeliney Franklin, Grant, Iberia, Iberville,
Jackson, Jefferson, Jefferson Davis, Lafayette,
Lefourche, La Salle, Lincoln, Livingston,
Madison, Morehouse, Natchitoches, Orleans,
Ouachita, Plaquemines, Pointe Coupee, Rap-
ides, Red River, Richland, Sabine, St. Ber-
nard, St. Charles, St. Helena, St. James, St.
John the Baptist, St. Landry, St. Martin, St.
Mary, St. Tammany, Tangipahoa, Tensas,
Terrebonne, Unjon, Vermilion, Vernon,
Washington, Webster, West Baton Rouge,
West Carroll, West Feliciana, and Winn
Parishes;

Maine. The entire State;

Maryland. The entire State;

Massachusetts. The entire State;

Michigan. The entire State;

Minnesota. The entire State;

Mississippi. The entire State;

Missouri: The entire State;

Montana. The entire State;

Nebraska. The entire State;

Nevada, The entire State;

New Hampshire. The entire State;

New Jersey. The entire State;

New Mezico. The entire State;

New York. The entire State;

North Carolina. The entire State;

North Dakota. The entire State;

Ohio. The entire State;

Oklahoma. The entire State;

Oregon, The entire State;

Pennsylvania. The entire State;

Rhode Island, The entire State;

Souih Carolina. The entire State;

South Dakota. Aurora, Beadle, Bennett,

Bon Homme, Brookings, Brown, Brule, Buf-
falo, Butte, Campbell, Charles Mix, Clark,
Clay, Codington, Corson, Custer, Davison,
Day, Deuel, Dewey, Douglas, Edmunds, Fall
River, Faulk, Grant, Gregory, Haakon, Ham-
lin, Hand, Hanson, Harding, Hyde, Jackson,
Jerauld, Jones, Kingsbury, Lake, Lawrence,
Lincoln, Lyman, McCook, McPherson, Mar-
shall, Meade, Mellette, Miner, Minnehaha,
Moody, Pennington, Perking, Potter, Roberts,
Sanborn, Shannon, Spink, Stanley, Todd,
Tripp, Turner, Union, Walworth, Washa-
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baugh, Yankton, and Ziebach-Counties; and
Crow Creek Indian Reservation;

Tennessee. The entire State;

Teras. Anderson, Andrews, Angelina,
Aransas, Archer, Armstrong, Atascosa, Austin,
Bailey, Bandera, Bastrop, Baylor, Bee, Bell,
Bexar, Blanco, Borden, Bosque, Bowie,
Brazos, Brewster, Briscoe, Brooks, Brown,
Burleson, Burnet, Caldwell, Calhoun, Cal-
lahan, Cameron, Camp, Carson, Cass, Castro,
Chambers, Cherokee, Childress, Clay, Coch-
ran, Coke, Coleman, Collin, Collingsworth,
Colorado, Comal, Comanche, Concho, Cooke,
Coryell, Cottle, Crane, Crockett, Crosby,
Culberson, Dallam, Dallas, Dawson, Deaf
Smith, Delta, Denton, Dickens, Dimmit,
Donley, Duval, Eastland, Ector, Edwards,
Ellis, El Paso, Erath, Falls, Fannin, Payette,
Fisher, Floyd, Foard, Freestone, Frio, Gaines,
Galveston, Garza, Gillespie, Glasscock,
Gollad, Gray, Grayson, Gregg, Guadalupe,
Hale, Hall, Hamilton, Hansford, Hardeman,
Hardin, Harrison, Hartley, Haskell, Hays,
Hemphill, Henderson, Hidalgo, Hill, Hockley,
Hood, Houston, Howard, Hudspeth, Hunt,
Huftchinson, Irion, Jack, Jackson, Jasper,
Jefl Davis, Jefferson, Jim Hogg, Jim Wells,
Johnson, Jones, Karnes, Kaufman, Kendall,
Kent, Kerr, Kimble, King, Kinney, Enox,
Lamar, Lamb, Lampasas, Lee, Leon, Lime-
stone, Lipscomb, Live Oak, Llano, Loving,
Lubbock, Lynn, MecCullouch, McLennan,
McMullen, Madison, Marion, Martin, Mason,
Maverick, Medina, Menard, Midland, Milam,
Mills, Mitchell, Montague, Monfgomery,
Moore, Morris, Motley, Nacadoches, Navarro,
Newton, Nolan, Ochiltree, Oldham, Orange,
Palo Pinto, Panola, Parker, Parmer, Pecos,
Polk, Potter, Presidio, Rains, Randall, Reagan,
Real, Red River, Reeves, Refugio, Roberts,
Robertson, Rockwall, Runnels, Rusk, Sabine,
San Augustine, San Jacinto, San Saba,
Schleicher,  Scurry, Shackelford, Shelby,
Sherman, Smith, Somervell, Starr, Stephens,
Sterling, Stonewall, Sutton, Swisher, Tarrant,
Taylor, Terrell, Terry, Throckmorton, Tom
Green, Travis, Trinity, Tyler, Upshur, Upton,
Uvalde, Val Verde, Van Zandt, Walker, Ward,
Washington, Webb, Wheeler, Wichita, Wil-
barger, Williamson, Wilson, Winkler, Wise,
Wood, Yoakum, Young, Zapata, and Zavaia
Counties;

Utah, The entire State;

Vermont. The entire State;

Virginia. The entire State;

Washington. The entire State;

West Virginia. The entire State;

Wisconsin, The entire State;

Wyoming. The entire State;

Puerto Rico, The entire area; and

Virgin Islands of the United States. The

entire area.
(Secs. 4, 5, 23 Stat. 32, as amended, sees. 1, 2,
32 Stat, 791-792, as amended, sec. 3, 33 Stat.
1265, as amended, sec. 2, 65 Stat. 693; 21
U.S.C. 111-113, 114a-1, 120, 121, 125; 29 F.R.
18210, as amended, 9 CFR 78.16)

Effective date, The foregoing amend-
ment shall become effective upon
publication in the FepErAL REGISTER
(3-13-71).

The amendment adds the following
additional areas to the list of areas des-
ignated as Modified Certified Brucellosis
Areas because it has been determined
that such areas come within the defini-
tion of § 78.1(1) : Frio, Galveston, Hunt,
and Walker Counties in Texas.

Vermilion Parish in Louisiana was de-
leted from the list of Modified Certificd
Brucellosis Areas on February 27, 1971
Since said date, it has been determined
that such parish again comes within the
definition of § 78.1(i) ; and, therefore, il
has been redesignated as a Modified Ccr-
tified Brucellosis Area.

The amendment imposes ecertain re-
strictions necessary to prevent the spread
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of brucellosis in cattle and relieves cer-
tain restrictions presently imposed. It
should be made effective promptly in
order to accomplish its purpose in the
public interest and to be of maximum
benefit to persons subject to the restric-
tions which are relieved. Accordingly,
under the administrative procedures
provisions of 5 U.S.C. 553, it is found
upon good cause that notice and other
public procedures with respect to the
amendment are impracticable, unneces-
* sary, and contrary to the public interest,
and good cause is found for making the
amendment effective less than 30
days after publication in the FEDERAL
REGISTER.

Done at Washington, D.C., this 10th
day of March 1971,

R. S. SHARMAN,
Director, Animal Health Divi-
sion, Agriculiural Research
Service.

[FR Doc.71-8558 Filed 3-12-71;8:49 am]

Title 10—ATOMIC ENERGY

Chapter I—Atomic Energy
Commission

PART 50—LICENSING OF PRODUC-
TION AND UTILIZATION FACILITIES

Availability of Guides

The Atomic Energy Commission has
adopted an amendment of 10 CFR Part
50 which adds to § 50.34(b) (6) (iii) the
information that the Commission has
developed documents entitled “Guide for
the Planning of Preoperational Testing
Programs” and “Guide for the Planning
of Initial Startup Programs” to help ap-
plicants for facility operating licenses
establish adequate plans for such pro-
grams. That subdivision requires an
applicant for a license to operate a pro-
duction or utilization facility to include
in the Final Safety Analysis Report, the
plans for preoperational testing and
initial operations.

Because this amendment relates to a
minor, nonsubstantive matter, the Com-
mission has found that good cause
exists for omitting notice of proposed
rule making and public procedure
thereon as unnecessary, and for making
the amendment effective upon publica-
tion in the FEDERAL REGISTER.

Accordingly, pursuant to the Atomic
Energy Act of 1954, as amended, and
sections 552 and 553 of title 5 of the
United States Code, the following
amendment of 10 CFR Part 50 is pub-
lished as a document subject to codifica-
tion to be effective upon publication in
the FEDERAL REGISTER (3-13-71).

Section 50.34(b) (6) (iii) is revised to
read as follows:

§50.3:1» Conterits of application: tech-
nical information.
Ld - * * -

(b) Final safety analysis report. * * *
(6) * s
(iii) Plans for preoperational testing
and initial operations. The Commission

RULES AND REGULATIONS

has developed documents entitled “Guide
For The Planning Of Preoperational
Testing Programs” and “Guide For The
Planning Of Initial Startup Programs”*
to help applicants establish adequate
plans pursuant to this subsection,

(Sec. 161, 68 Stat. 948; 42 U.S,C, 2201)

Dated at Germantown, Md., this 26th
day of February 1971,

For the Atomic Energy Commission,

F. T. HoBBS,
Acting Secretary of the Commission.

[FR Doc.71-3534 Filed 3-12-71;8:47 am]

Title 14—AERONAUTICS AND
SPACE

Chapter |—Federal Aviation Adminis-
tration, Department of Transponaﬁon

[Docket No. 71-80-29; Amdt, 39-1169]

PART 39—AIRWORTHINESS
DIRECTIVES

Maule M—4-180C and M-4-220C
Series Airplanes

There have been instances of the front
seats on Maule M—4-180C and M—4-220C
airplanes separating from the seat track
guides, allowing the seat and pilot to
move aft, away from the airplane con-
trols. Since this condition is likely to
exist or develop in other airplanes of the
same type design, an airworthiness di-
rective is being issued to require inspec~
tion of the seat track and guides on
Maule M-4-180C and M-4-220C gir-
planes equipped with front bucket seats.

Since a situation exists that requires
immediate adoption of this regulation,
it is found that notice and public proce-
dure hereon are impracticable and good
cause exists for making this amendment
effective in less than 30 days.

In consideration of the foregoing, and
pursuant to the authority delegated to
me by the Administrator (31 F.R. 13697),
§ 39.13 of Part 39 of the Federal Avia-
tion Regulations is amended by adding
the following new airworthiness direc~
tive:

MavLe. Applies to M-4-180C Serial Nos. 3001C
through 3004C and M-4-220C Serial Nos,
2044C through 2060C.

Compliance required within the next 10
hours’ time in service after the effective date
of this AD, unless already accomplished.

To detect seat track and seat track guide
spacing that could allow the seat to become
free from the guides, accomplish the
following:

a. Remove front bucket seats.

b. Determine the distance between the
inner edges of the horizontal flanges of the
seat tracks for each front seat (measure at
Ifront and rear of tracks and use maximum
dimension) . The seat tracks are the L-shaped

iThe Guides are available for inspection
at the Commission’s Public Document Room,
1717 H Street NW,, and copies may be ob-
tained by addressing a request to the Direc-
tor of Regulation, U.S. Atomic Energy
Commission, Washington, D.C, 20545.
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flanges welded to the bottom of the seat
frame.

c. Determine the distance between the out«
side edges of the vertical flanges of the seat
track guides. The seat track guldes are the
L-shaped clips welded to the fuselage.

d. If the distances measured in b, and c.
differ by 3:’" or less, no further action is
required.

e. If the difference in these dimensions is
greater than 342’’, accomplish one of the
following: -

1. Bend one of the seat tracks inward so
that the above distance requirement is satis-
fled. A vertical cut must be made adjacent
to the front end piece of the seat track to
allow the necessary bending. After bending,
secure in place and reweld on the inside of
track, using at least 34-inch welds at the
three existing tack welds attaching the track
to seat frame. Also, reweld the saw cut and
check for the proper dimensions.

2. Weld an extension strip to the full
length of the seat track to meet the above
distance requirement using 4130 steel, Con-
dition N sheet, 0.060 inches thickness and
check for proper dimensions. The minimum
strip width must be one-eighth-inch.

3. Any other FAA-approved equivalent
method.

f. A seat which has to be modified in ac-
cordance with (e) above is to bhe reported
to the Chief, Engineering and Manufacturing
Branch, S0-210, FAA Southern Region, Post
Ofiice Box 20636, Atlanta, GA 30320. The
report should include the =airplane serial
number and the distances determined in (b)
and (c¢). (Reporting approved by the Bureau
of the Budget under BOB No. 04-RO174.)

The checks required by this AD in para-
graphs (a), (b), (c), and (d) may be per-
formed by the pilot,

Maule Service Letter No. 21 pertains to
this same subject.

This amendment bhecomes effective
March 16, 1971,

(Secs. 313(a), 601, 603, Federal Aviation Act
of 1958, 49 U.S.C.~1354(a), 1421, 1423, sec.
6(c), Department of Transportation Act, 49
U.8.C. 1655(¢c))

Issued in East Point, Ga., on March 2,
1971.
GoRrDON A. WILLIAMS, Jr.,
Acting Director, Southern Region.

[FR Doc.71-3553 Filed 3-12-71;8:49 am]

[Alrworthiness Docket No. 71-WE-7-AD;
Amdt, 39-1171)

PART 39—AIRWORTHINESS
DIRECTIVES

Boeing Model 747 Series Airplanes

There has been leakage in the potable
water system and/or waste water system
malfunction which could result in ice
formation and restriction of the aileron
cables, Since this condition is likely to
exist or develop in other airplanes of the
same type design, an airworthiness di-
rective is being issued to require sealing
of the floor beam and the elbow retain-
ing nut of the potable water system pres-
surization line bulkhead elbow after
inspection of the elbow to protect the
aileron control cables on Boeing 747

airplanes.

Since a situation exists that requires
immediate adoption of this regulation, it
is found that notice and public proce-
dure hereon are impracticable and good
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cause exists for making this amendment
effective in less than 30 days.

In consideration of the foregoing and
pursuant to the authority delegated to
me by the Administrator (31 F.R. 13697),
§ 39.13 of Part 39 of the Federal Avia-
tion Regulations is amended by adding
the following new Airworthiness Direc-
tive.

BoremnG., Applies to Boeing Model T47 series
airplanes certificated in ali categories.

Compliance required as indicated,

To prevent possible restriction of the alle-
ron cahbles due to ice accumulation, accom=-
plish the following:

Within the next 300 hours’ time in service
after the effective date of this AD, unless
already accomplished, seal the floor beam at
LBL 57.50 and apply sealant around the el-
bow retaining nut of the potable water sys-
tem pressurization line bulkhead elbow
after a check of the eibow for proper in-
stallation, per Boeing Service Bulletin 27-
2049, Revision 1, dated February 19, 1971, or
later FAA-approved revision, or an equiva-
lent procedure approved by the Chief, Air-
craft Engineering Division, FAA Western
Reglon.

This amendment becomes effective
April 3, 1971.
(Secs. 313(a), 601, 603, Federal Aviation Act
of 1058, 49 U.S.C. 1354(a), 1421, 1423; sec.
6(c), Department of Transportation Act, 49
U.S.C. 16565(¢) )

Issued in Los Angeles,
March 3, 1871.

Calif.,, on

Lee E. WARREN,
Acting Director,
FAA Western Region.

[FR Doc.71-35564 Filed 3-12-71;8:49 am]

[Airspace Docket No. 70-PC-2]

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND RE-
PORTING POINTS

Alteration of Control Zone

On December 30, 1970, a Notice of
Proposed Rule Making was published in
the Feperan REecisTER (35 F.R. 19796)
stating that the Federal Aviation Ad-
ministration was considering an amend-
ment to Part 71 of the Federal Aviation
Regulations that would alter the Kwaj-
alein Island, Marshall Islands control
zone.

Interested persons were afforded an
opportunity to participate in the pro-
posed rule making through the submis-
sion of comments. No comments were
received. -

In consideration of the foregoing,
Part 71 of the Federal Aviation Regu-
lations is amended, effective 0901 G.m.t.,
May 27, 1971, as hereinafter set forth.

In § T1.171 (36 F.R. 2055) the Kwaj-
alein Island Control Zone is amended
to read as follows:

EWAJALEIN ISLAND, MARSHALL ISLANDS

Within a 5-mile radius of the Bucholz AAF
(lat. 08°43'82'" N,, long. 167°44'03’’ E.);
within 2.5 miles each side of the Kwajalein
TACAN 248° radial, extending from the
S-mile radius zone to 6 miles west of the
TACAN; and within 3.5 miles each side of
the 078° bearing from the Kwajalein RBN,

RULES AND REGULATIONS

extending from the 5-mile radius zone to
11 miles east of the RBN.

(Sec. 307(a), 1110, Federal Aviation Act of
1968, 49 U.S.C. 1348(a), 1510, Execulive
Order 10854, 24 F.R. 9665, sec. 6(c), Depart-
ment. of Transportation Aet, 49 U.S.C.
1655(¢c) )

Issued in Washington,
March 5, 1971,

D.C., on

H. B. HELSTROM,
Chief, Airspace and Air
Trafiic Rules Division.

[FR Doc.71-3556 Filed 3-12-71;8:49 am]

[Alrspace Docket No. 71-S0-2]

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND RE-
PORTING POINTS

Alteration and Revocation of Federal
Airway Segments; Correction

On February 20, 1971, F.R. Doc. 71-2353
was published in the Feperar REGISTER
(36 F.R. 3262) effective April 29, 1971.

This document amended Part 71 of the
Federal Aviation Regulations, in part,
by realigning VOR Federal airway No. 49.
In the realignment of this airway seg-
ment, reference was made to Birming-
ham, Tenn., whereas it should have re-
ferred to Birmingham, Ala. Accordingly,
action is taken herein to correct this
typographical error.

Since this amendment is editorial in
nature and no substantive change in
the regulation is effécted, notice and
public procedure thereon is unnecessary.

In consideration of the foregoing, ef-
fective upon publication in the FepErAL
REecisTER, F.R. Doc. 7T1-2353 is amended
as hereinafter set forth.

In Item a. “Birmingham, Tenn.;" is
deleted and “Birmingham, Ala.;” is
substituted therefor.

(Sec. 307(a), Federal Aviation Act of 19568,
49 U.S.C. 1348(a), sec. 6(c), Department of
Transportation Act, 49 U.8.C, 16565(c))

Issued in Washington, D.C,
March 9, 1971,

H. B HELSTROM,
Chiej, Airspace and Air
Traffic Rules Division.

[FR Doe.71-3557 Filed 3-12-71;8:49 am]

on

[Airspace Docket No. 7T0-WE-93]

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND RE-
PORTING POINTS

PART 73—SPECIAL USE AIRSPACE

PART 75—ESTABLISHMENT OF JET
ROUTES AND AREA HIGH ROUTES

Designation of Restricted Area and
Jet Routes, Revocation of Restricted
Area, and Alteration of Continental
Control Area

On February 3, 1971, a notice of pro-
posed rule making was published in the
FEpERAL REGISTER (36 F.R. 1911) stating
that the Federal Aviation Administration
was considering amendments to Parts 71,

73, and 75 of the Federal Aviation Regu-
lations that would designate a restricted
area, revoke a restricted area, designate
two jet roufes and alter the Continental
Control Area.

Interested persons were afforded an
opportunity to participate in the pro-
posed rule making through the submis-
sion of comments. All comments received
were favorable.

In consideration of the foregoing, Parts
T1, 73, and 75 of the Federal Aviation
Regulations are amended as hereinafter
set forth.

1. Effective 0901 G.m.t., April 15, 1971,
Parts T1 and 73 are amended as follows:

a. In § 71.151 (35 F.R. 2043 and 36 F.R.
2045) “R-6411 Hanksville, Utah” is de-
leted and “R—-6413 Green River, Utah" is
added.

b. In § 73.64 (30 F.R. 4534 and 36 F.R.
2360) the Hanksville, Utah, Restricted
Area, R-6411, is revoked, and the Green
River, Utah, Restricted Area is desig-
nated as follows:

R~-6413 GreEeN RIVER, UTAH

Boundaries, at latitude 38°57 -
00" N., longitude 110°09°40’" W.; thence to
latitude 38°46°038’* N., longitude 110°06°00"
W.; to latitude 88°31'30"" N., longitude 109°-
57'00" W.; to latitude 38°31'30"’ N.,, longitude
109°51'00’" 'W.; to latitude 38°338’27* N., lon-
gitude 109°46"00”” W.; to latitude 38°49°15"
N., longitude 109°57°02"* W.; to latitude 38°-
58'02"" N., longitude 110°05'33’' W.; thence
to point of beginning.

Designated altitudes: Surfaced to un-
limited.

Time of designation: From April 15, 1971,
to June 30, 1971, unless canceled sooner by
Notices to Alrmen., All subsequent firing
periods would be designated by a rule pub-
lished in the FEDERAL REGISTER.

Controlling agency: Federal Aviation Ad-
ministration, Denver ARTC Center.

Using agency: Air Force Special Weapons
Center, Air Force Systems Command, Kirt-
land AFB, N. Mex.

2. Effective April 29, 1971, § 75.100 (36
F.R. 2371) is amended by designating fwo
jet routes as follows:

a. Jet Route No. 130 (Wilson Creek, Nev.,
to Grand Junction, Colo.) From Wilson
Creek, Nev., via INT Wilson Creek 087° and
Grand Junction, Colo., 274° radials to Grand
Junction.

b. Jet Route No. 184 (Bryce Canyon, Utah,
to Grand Junetion, Colo.) From Bryce Can-
yon, Ufah, via INT Bryce Canyon 090° and
Grand Junetion, Colo., 232° radials to Grand
Junction,

(Sec. 307(a), Federal Aviation Act of 1958,

49 U.S.0. 1348(a), sec. 6(c), Department of
Transportation Act, 49 U.S.C. 1865(c) )

Issued in Washington, D.C., on
March 10, 1971,
T, McCORMACE,
Acting Chief, Airspace and
Air Traffie Rules Division.

[FR Doc.71-3568 Filed 3-12-71;8:50 am]

[Docket No. 10901; Amdt. No. 746]

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

Miscellaneous Amendments

This amendment to Part 97 of the
Federal Aviation Regulations incorpo-
rates by reference therein changes and
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additions to the Standard Instrument

Approach Procedures (SIAPs) that were
recently adopted by the Administrator
to. promote safety at the airports
concerned. -

The complete SIAPs for the changes
and additions covered by this amend-
ment are deseribed in FAA Forms 3139,
8260-3, 8260~4, or 8260-5 and made a
part of the public rule making dockets
of the FAA in accordance with the pro-
cedures set forth in Amendment No. 97—
696 (358 F.R. 56100, a

SIAPs are available for examination
at the Rules Docket and at the National
Flight Data Center, Federal Aviation Ad-
ministration, 800 Independence Avenue
SW., Washington, DC 20590. Copies of
SIAPs adoptec in a particular region are
also available for examination at the
headquarters of that region. Individual
copies of STAPs may be purchased from
the FAA Public Document Inspection Fa-
cility, HQ-405, 800 Independence Ave-
nue SW., Washington, D€ 20590, or from
the applicable FAA regional office in ac-
cordance with the fee schedule preseribed
in 49 CFR 7.85. This fee is payable in
advance and may be paid by check, draft
or postal money order payable to the
Treasurer of the United States. A weekly
transmittal of all SIAP changes and ad-
ditions may be obtained by subscription
at an annual rate of $125 per annum
from the Superintendent of Documents,
U.S. Government Printing Office, Wash-
ington, DC 20402.

Since a situation exists that requires
immediate adoption of this amendment,
I find that further notice and public
procedure hereon is impracticable and
good cause exists for making it effective
in less than 30 days,

In consideration of the foregoing, Part
97 of the Federal Aviation Regulations
is amended as follows, effective on the
dates specified:

1. Bection 97.23 is amended by estab-
lishing, revising, or canceling the follow-
ing VOR-VOR/DME SIAPs, effective
April 8, 1971,

Decatur, Ala—Pryor Fleld;

GAln:dt- 5};:“‘715 :d. VOR Runway 18,

aleton, ~—Che Sprin 3
GAI.!Amdt. PR el

ulfport, Miss.—Gulfport Mu »

VOR Runway 31, Ap::dt. 7?! ms:alrpm'
Huntsville, Ala.—Huntsville-Madison County

Jetport/Carl T, Jones Field; VOR-A, Amdt.

4; Revised.

Huntsville, Ala.—Huntsville-Madison County
Jetport/Carl T. Jones Field; VOR-B, Amdt.
3; Revised.

Mal\x;sl;f::;e; itl.H.—-Grenler Field/Manchester

rt;

M“‘ o lged. rport; VOR Runway 35, Amdt,
Muscle Shoals, Ala.—Muscle Shoals %

VOR Runway 20, Amdtt, 20: Heviset |
New Castle, Pa.—New Castle Municipal Air-

port; VOR. Runway 4, Orig,; Established.

New Castle, Pa.—New Castle Municipal Air-
port; VOR Runway 22, Orig.; Established.

Pine Mountain, Ga.—Gardens-Harris County
Airport; VOR-A, Amdt. 1; Revised.

Wumington, N.C.—New Hanover County Afr-
port; " VOR-1, Amdt. 7; Canceled,
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Manchester, NJH.—Grenler Field/Manchester
Municipal Afrport; VOR/DME Runway 17,
Amadt. 4; Revised.

Muscle Shoals, Ala.—Muscle Shoals Alrport;
VOR/DME Runway 11, Orig.; Established.

Wilmington, N.C.—New Hanover County Air-
port; VORTAC-A Orig:; Established.

2. Sectionr 97.25 is amended by estab-
lishing, revising or canceling the follow-
ing LOC-LDA SIAPs, effective April 8,
1971.

Dothan, Ala.—Dothan Airport; LOC Runway
81, Orig.; Established.

Huntsville, Ala—Huntsville-Madizon County
Jetport/Carl T. Jones Field; LOC (BQ)
Runway 36L, Amdt. §; Revised.

Muscle Shoals, Ala.—Muscle Shoals Airport;
LOC Runway 29, Orig.; Established.

3. Section 97.27 is amended by estab-
lishing, revising or canceling the follow-
ing NDB/ADF SIAPs, effective April 8,
1971.

Barnwell, S.C.—Barnwell County Afrport;
NDB-A, Amdt. 1; Revised.

Huntsville, Ala—Huntsville Madison County
Jetport/Carl T. Jones Field; NDB Runway
18R, Amdt. 6; Revised.

Manassas, Va.—Manassas Munlcipal (Harry
P. Davis Field); NDB-A, Amdt. 2; Revised.

Manchester, N.H—Grenier Fleld/Manchester
Municipal Afrport; NDB Runway 35, Amdt.
4; Revised. y

New York, N.Y.—LaGuardia Alrport; NDB
Runway 4, Amdt. 31; Revised.

New York, N.Y —LaGuardia Alrport; NDB
Runway 22, Amdt. 5; Revised.

Fine Mountain, Ga.—Gardens-Harris County
Alrport; NDB Runway 9, Amdt. 3; Revised.

4. Section 97.29 is amended by estab-
lishing, revising, or canceling the follow-
ing ILS SIAPs, effective March 4, 1971,
Anchorage, Alaska.—Anchorage International

Alrport; ILS Runway 6L, Amdt. 18;
Revised,

5. Section 97.29 is amended by estab-
lishing, revising, or canceling the follow-
ing ILS SIAPs, effective April 8, 1971.
Augusta, Ga.—Bush Field; ILS Runway 35,

Amdt. 16; Revised.

Huntsville, Ala.—Huntsville-Madison County
Jetport/Carl T. Jones Field; ILS Runway
18R, Amdt. 8; Revised.

Manchester, NNH—Grenier Fleld/Manchester
Munliecipal Airport; ILS Runway 35, Amdt.
3; Revised.

6, Section 97.31 is amended by estab-
lishing, revising, or canceling the follow-
ing Radar SIAPs, effective April 8, 1971.
Decatur, Ala—Pryor Field; Radar-1, Orig.;

Established.

Huntsville, Ala.—Huntsville-Madison County
Jetport/Carl T, Jones Field; Radar-1, Orig.;
Established.

(Secs. 307, 313, 601, 1110, Federal Aviation

Act of 1958; 49 U.S.C. 1438, 1354, 1421, 1510,

sec. 6(c) Department of Transportation Act,

49 US.C. 1655(c) and 5 U.S.C. 552(a) (1))

Issued in Washington, D.C., on
March 4, 1971,
R. 8. Surrr,
Acting Director,
Flight Standards Service.
Note: Incorporated by reference pro-
visions in §§97.10 and 97.20 (35 F.R.
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5610) approved by the Director of the
Federal Register on May 12, 1969.

[FR Doc.71-3473 Flled 3-12-71;8:456 am]

[Docket No. 10905; Amdt, No. 127-24]

PART 127—CERTIFICATION. AND OP-
ERATIONS OF SCHEDULED AIR
CARRIERS WITH HELICOPTERS

Clarification of Proving Test
Requirements

The purpose of this amendment of
§ 127.73 of the Federal Aviation Regula-
tions is to clarify the requirement that
proving tests be performed under the ob~
servation of the Administrator.

Section 127.73 now states that in addi-
tion to aircraft certification tests, an air-
craft must have a set minimum number
of proving test hours under the observa-
tion of the Administrator before an air
carrier may operate the aircraft. The
present wording of this section, read in
light of the preamble to Amendment 127-
8 (issued on July 12, 1968, and published
in the FEpERAL REGISTER on July 19, 1968
(33 F.R. 10329)), indicates that an FAA
inspector must be on board the aircraft
before the flight hours can be credited
toward the proving test requirement.

However, prior to Amendment 127-8,
the FAA did not actually observe every
flight. In the usual proving test proce-
dure, an operator proposing to conduct a
proving test submits a program detailing
the tests and proeedures to be demon-
strated. The inspector then reviews the
program for compliance with appropriate
requirements and meets with the opera-
tor's personnel to discuss establishment
of a proving test program.

The nature of the factors to be evalu-
ated govern the demonstrations com-
prising each program, In the case of a
helicopter not before proven, the tests
are primarily required to demonstrate
helicopter reliability, while in the case
of a helicopter having substantial air
carrier service, but new to the operatar
concerned, the proving fests are essen-
tially a demonstration of the operator’s
competence to handle the helicopter. In
either event, the tests are conducted in
accordance with a program submitted by
the air carrier and acceptable to the Ad-
ministrator. Under this procedure an
FAA inspector determines which testsre-
quire his- presence on beoard the heli-
copter as an observer in order for them
to be acceptable to the Administrator,
as well as those tests which are accept-
able without being observed by the FAA,

Therefore, § 127.73 is being amended
to delete the requirement that all prov-
ing flights must be observed by the Ad-
ministrator, thereby making it possible
for the FAA to administer the rule in a
manner consistent with established pro-
cedures. To accomplish this, the words
“acceptable to the Administrator” have
been substituted for the words “under
the Administrator’s observation” in all
places where they appear in the rule.
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Amendment 127-8  inadvertently
omitted the word “unnecessary’” after
the word “compliance” in § 127.73(b) (2),
This amendment corrects that omission.

Since this amendment is clarifying in
nature and does notf impose a burden on
the public, T find that notice and public
procedure thereon are unnecessary and
that the amendment may become effec-
tive on less than 30 days notice.

In consideration of the foregoing,
§ 127.73 of the Federal Aviation Regu-
lations is amended, effective March 13,
1971, as follows:

1, By striking out the words “‘under
the Administrator’s observation” in par-
agraph (a) and inserting the words “ac-
ceptable to the Administrator” in place
thereof.

2. By striking out the words “as de-
termined by the Administrator” in para-
graph (a).

3. By amending subparagraphs (b) (1)
and (2) to read as follows:

§ 12773 Proving tests.

* * * * *

(b) . ¥ %

(1) The aircraft has had at least 50
hours of tests acceptable to the Ad-
ministrator, including a representative
number flights into en route heliports;
or

(2) The Administrator specifically au-
thorizes deviations when special circum-
stances make full compliance unneces-
sary in a particular case,

= * * *= *

(Sec. 313(a), 601, 604, Federal Aviation Act
of 1958, 49 U.S.C. 1364(a), 1421, 1424, sec.
6(c), Department of Transportation Act, 49
U.S.C. 16565(c))

Issued in Washington,
March 5, 1971,

DC., on

J., H. SHAFFER,
Administrator.

[FR Doc.71-3555 Piled 3-12-71;8:49 am]

Chapter lll—National Transportation
Safety Board
[NTSB Reg. PR-2 Amat. 4]

PART 430—RULES PERTAINING TO
THE NOTIFICATION AND REPORT-
ING OF AIRCRAFT ACCIDENTS, IN-
CIDENTS, AND OVERDUE AIR-
CRAFT, AND PRESERVATION OF
AIRCRAFT WRECKAGE, MAIL,
CARGO, AND RECORDS

Miscellan_eous Amendments

Concurrently herewith, Part 431 of
the Board's regulations is being revised
to consolidate into a single regulation
all of the Board's procedures governing
the conduct of aircraft accident in-
guiries. Since some of the provisions
being incorporated into revised Part 431
derive from current Part 430, it is nec-
essary to also revise the latter regula-
tion to coordinate the transfer. The
provisions being transferred from cur-
rent Part 430 pertain to the investiga-
tion itself, and include §§ 430.11, 430.20,
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and 430.25. Accordingly, the revision to
Part 430 involves the deletion of these
sections, plus amendments to the table
of contents and the “Applicability” sec-
tion to reflect said deletions. In addition,
the title is revised to be more descriptive
of the contents of new Part 430.

Since the revision effected herein is
procedural in nature, notice and public
procedure thereon are unnecessary. Ac-
cordingly, the National Transportation
Safety Board hereby amends Part 430
of its regulations as follows, effective 30
days after publication in the FEDERAL
REGISTER:

1. The title of Part 430 is amended to
read as set forth above.

2. Section 430.1 is amended by revis-
ing paragraph (b) and deleting para-
graph (¢):

§ 430.1 Applicability.
- » - - *

(b) Preservation of aircraft wreckage,
mail, cargo, and records involving all
civil aircraft in the United States, its
territories or possessions.

(¢) [Deletedl

3. The heading of Subpart C is revised
to read, “Subpart C—Preservation of Air-
craftt Wreckage, Mail, Cargo, and
Records.”

4, In §430.10(a), the reference to
““§ 430.11" is changed to “§ 431.14.

5. Section 430.11 is deleted.

6. Subpart E (§§ 430.20 and 430.25) is
deleted.

(Sec. 5 (b) and (k) of the Department of
Transportation Act of 1966, 80 Stat. 935, 49
U.8.C. 1954)

By the National Transportation Safety
Board.

[sEeaL] JouN H. REED,
Chairman.
MARrCH 3, 1971.

[FR Doc.71-3522 Filed 3-12-71;8:46 am]

[NTSB Reg. PR-3, Amdt. 1]

PART 431—RULES OF PRACTICE IN
AIRCRAFT ACCIDENT INQUIRIES

At the present time, the Board's pro-
cedures with respect to aircraft accident
inquiries (including hearings) are sef
forth in two regulations, Parts 430 and
431, The revision effectuated herein is
designed to incorporate into Part 431
those provisions of Part 430 which per-
tain to the inquiry itself rather than to
notification and reporting of accidents,
and to preservation of wreckage.! In
addition, Part 431 is being expanded to
include provisions governing the field in-
vestigation and report phases of an
inquiry which are not currently con-
tained in any regulation. It should be
emphasized, however, that these new
regulatory provisions do not prescribe
new procedures, but merely codify pro-
cedures which the Board has followed
for some time.

In sum, the purpose of revised Part

1 See document amending Part 430, printed
concurrently in this issue of the FEDERAL
REGISTER.

431 is to consolidate into a single reg-
ulation, the Safety Board’s rules of prac-
tice in the conduct of aircraft accident
inquiries.* Thus, the regulation outlines
the procedure followed in all stages of
an inquiry, from the time a Board rep-
resentative takes custody of the wreck-
age, through the field investigation and
public hearing (if one is held), and
until the Board’s report is ultimately
issued.

In terms of structure, the revised
regulation has been divided into five sub-
parts. The first contains background
materials as well as provisions which
apply to an inquiry generally rather than
fc any particular phase thereof. The
succeeding three subparts pertain to the
different phases of an inquiry—namely,
the fleld investigation, the hearing, and
the Board’s report. The fifth and final
subpart deals with the public record of
the inquiry.

Since its inception in 1967, the Board
has received a number of suggestions
from a variety of sources recommending
changes in the Board’s procedures,
particularly with respect to those pro-
visions governing participation of parties
in field investigations, hearings, and
preparation of reports. After carefully
examining these recommendations, the
Board has concluded that the current
procedures, as codified herein, provide
for a degree of party participation which
assures the effective utilization of all
qualified non-Board personnel, promotes
the overall efficiency of the inquiry, and
remains consistent with our statutory
mandate.

There is set forth below a summary of
the provisions of revised Part 431, with
particular emphasis on those procedures
which constitute an amendment of, or
addition to, practices contained in cur-
rent regulations.

General provisions. Section 431.1 de-
scribes the scope of the regulation, while
§ 431.2 sets forth the responsibility of the
Board with respect to aircraft accident
inquiries, Section 431.3 defines the au-
thority of the Director, Bureau of Avi-
ation Safety, to order inquiries, special
studies, and investigations, This section
was derived from §430.25, which has
been altered only to remove those aspects
of the Director’s authority also set forth
in other regulations and to limit the au-
thority in § 431.3 to the Director, rather
than also including the Deputy Director,
to accord with § 400.25. Section 431.4 de-
lineates the role and authority of the
Accident Inquiry Manager in the over-
all direction of the inquiry. Section 431.5
describes the nature of an inguiry. The
traditional restriction on party repre-
sentation (i.e., against persons also rep-
resenting claimants or insurers) is ex-
panded from the hearing phase to also
include field investigations, and the role

*In accord with Annex 13 to the Conven-
tion on International Civil Aviation, the
term “inquiry,” rather than “investigation,”
is utilized in the regulation when referring
to the entire process leading to determina-
tion of the probable cause of an aircraft
accident,
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of the Federal Aviation Administration
as a party is specified (§ 431.6). Section
4317, concerning requests to withhold
information, is derived from current
§ 431.24. Section 431.8 sets forth the right
of a witness to be represented while
being inferrogated during any phase of
the inguiry. Section 431.9 is new and
extends to all accident inquiries the
right to submit recommendations: to the
Board prior to its:determination of probh-
able cause.

Field investigation. Section 431.10 de-
lineates the scope of the field investiga-
tion, and § 431.11 deseribes the authority
of the Investigator-in-Charge. The pro-
vision summarizing the authority of
Board representatives (§ 431.12), as well
as the provision governing access to and
release of wreckage (§ 431.14), have been
taken intact from Part 430. Section
431,13 sets forth the basis upon which
parties will be designated to participate
in the field investigation. Finally, § 431.15
outlines the manner in which accident
information will be released to the public
and disseminated within the investiga-
tive team: q

Public hearings. The provisions of this
section are largely: taken intact from
current Part 431, with the following note-
worthy exceptions:

1. The determination to hold a hear-
ing will be made by the Chairman, NI'SB,
rather than by the Director, Bureau of
Aviation Safefy. (§ 431.21)

2. If the Board Member who is act-
ing as Chairman of the Board of Inquiry
should be absent, his designee will act in
his place, and not automatically the
Hearing Officer. (§ 431.22)

3. Designation of parties to the hear-
ing will be accomplished by the Chair-
r(m;.l; of the Board of Inquiry. (§431.27

a

4. The fact that an organization has
an employee, function, activity, or prod-
uct involved in the accident will no

- longer, by itself, qualify that organiza-
tion as a party to the hearing. Rather,
parties to the hearing will be designated
from those organizations which have
participated in the field investigation or
whose special knowledge and aeronau-
tieal skills will contribute to the develop~
ment _of pertinent evidence. However,
participation as a party to the field in-
¥:Sntti%aegm v:gl not automatically war-

enation as to the 5
(§ 431.27(a)) e srs

5. Recommendations by interested
persons may be submitted within the
time specified by the presiding officer at
the close of the hearing (versus 30 days
after the hearing under the current pro-
cedure) and a copy of recommendations
zggﬁigged bgd a ;a:rty to the hearing

served on the ri ]
(§431.31) S ey

Board report. Section 431.35 briefly de-
seribes the Board aircraft accideng re~-
ports, detailed narrative and otherwise,
and the circumstances under which they
will be issued. Section 431.36 sets forth
the proeedures governing petitions for
reconsideration or modification of the
Board’s findings,
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Public record. Section 431.40 describes
the contents of the docket, along with
when and how it becomes available to
the public. Section 431.41, which is taken
intact from the current regulation, pro-
vides that inquiries are always kept open
for the submission of new and pertinent
evidence,
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Since the revision effected herein is
procedural in nature, notice and public
procedure thereon are unnecessary. Ac-
cordingly, the National Transportation
Safety Board hereby revises Part 431 of
its regulations (14 CFR 431) to read as
follows, effective 30 days after publica-
tion in the FEDERAL REGISTER.

GENERAL PROVISIONS

Sec.
431.1  Applicability of part.
431.2 Responsibility of Board.
431.8 Authority of Director.
4314 Accident Inquiry Manager,
4315 Nature of inquiry.
4316 Parties to fleld investigations and
parties to hearings,
4317 Request to withhold information,
431.8 Right of representation.
431,9 Recommendations,
Fierp INVESTIGATION
431.10 Scope of field investigation.
431.11 Investigator-in-Charge.
431.12° Authority of Board representatives.
431.13 Parties to the field investigation.
431.14 Access to and release of aircraft
wreckage, records, mail, and cargo.
431.16 Flow and dissemination of accident

information.

PusLic HEARINGS
Sec. 1
431.20
431.21
431.22
431,23

Nature of hearing,

Determination to hold hearing.

Board of Inquiry.

Powers of Chairman of Board of In~
quiry.

Hearing Officer.

Technical Panel.

Notice of hearing,

Parties to the hearing,

Prehearing conference.

Ixamination of witnesses.

Evidence.

Recommendations to the Board,

Stenographic transeript.

Boarp REPORT

Alrcraft accident report,
Request for reconsideration or modi-
fication.

Pusric’' RECORD

43140 Public docket.
43141 Inquiry to remain open.

AvurHORrrTY: The provisions of this Part 431
Assued under 72 Stat. 781, et seq., 49 U.S.C.
1441, et seq,, and sec. 5, 80 Stat. 931, et seq,,
49 U.S.C. 1651, et seq, Interpret or apply secs.
5, 6(d), and 12, 80 Stat. 931, et seq,, 49 U.S.C.
1851 et seq., and secs. 407, 701, 1004, and
1104, 72 Stat. 737, et seq., 49 U.S.C. 130T,
et seq,

431.24
431.256
431.26
431.27
431.28
431.29
431.30
43131
431.32

431.35
431.36

GENERAL PROVISIONS
§431.1 Applicability of part.

Unless otherwise specifically ordered
by the Safety Board, the provisions of
this part shall govern all aircraft acci-
dent inquiries, including the field inves-
tigation, public hearing, and report
phases thereof, conducted under the au-
thority of title VII of the Federal Avia-
tion Act of 1958, as amended, and section
5 of the Department of Transportation
Act of 1966.

§431.2 Responsibility of Board.

(@) The Safety Board is solely respon-
sible for the inquiries into all accidents
involving civil aircraft, or civil and mili-
tary aireraft, within the United States,
its possessions and territories. It is also
responsible for inguiries into those acci-
dents involving U.S. eivil aireraft, or civil
and military aircraft, which occur out-
side the United States, its territories and
possessions to the extent such inquiries
are permitted by international policy
and agreements.

(b). The organization, conduct, and
control of all accident inquiries within
the Board’s jurisdiction shall be solely
the responsibility of the Board. Certain
field investigations are conducted by the
Federal Aviation Administration acting
under authority delegated by the Board
(see § 400.45 of this chapter), however,
determination of the probable cause of
such accidents shall be made by the
Board. Under no circumstances shall in-
quiries conducted by the Board be con-
sidered joint inquiries in the sense of
sharing responsibility. However, in the
case of accidents involving civil aircraft

1The authority of a representative of the
Federal Aviation Administration during the
field investigation of a delegated accident
shall be the same as that of a Board inves-
tigator under this part.
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of U.S. registry or manufacture where
the foreign state is not bound by the
provisions of Annex 13 to the Chicago
Convention of ICAO, the conduct of the
inquiry shall be controlled by any agree-
ment entered into between the United
States and the foreign state,

§ 431.3 Authority of Director.

The Director, Bureau of Aviation
Safety, subject to the provisions of
§ 431.2, shall have the authority: (a) To
order an inquiry into any accident in-
volving a civil aireraft; (b) to order a
special study or investigation on mat-
ters pertaining to safety in air naviga-
tion; and (c) to designate an Accident
Inquiry Manager, when considered ap-
propriate in view of the nature of the
accident, and a Hearing Officer and
Technical Panel, when a public hearing
has been ordered.

§431.4 Accident Inquiry Manager.

The Accident Inquiry Manager is the
Bureau of Aviation Safety project man-
ager responsible for the overall direction
of inquiries into major aircraft accidents
(catastrophic air carrier accidents or
other accidents involving unique public
or official attention). Such inquiries will
be conducted by a team of Washington-
based and/or field office personnel, may
include a public hearing, and will be
culminated by the issuance of a detailed
narrative accident report.

§ 431.5 Nature of inquiry.

Aircraft acecident inquiries are con-
ducted by the Board in order to deter-
mine the facts, conditions, and circum-
stances relating to each accident and the
probable cause thereof and to ascertain
measures which will best tend to prevent
similar accidents in the future. The in-
quiry is the overall process leading to
causal determination and shall include
the field investigation, report prepara-
tion, and, where ordered, the public
hearing.

§431.6 Parties to field investigations
and parties to hearings.

(a) No party to the field investigation
designated under § 431.13 or party to the
hearing phase of an accident inquiry
designated under § 431.27, shall be rep-
resented by any person who also repre-
sents claimants or insurers. Failure to
comply with this provision shall result
in loss of status as a party.

(b) Section T01(g) of the Federal
Aviation Act of 1958 provides for the
appropriate participation of the Admin-
istrator in Board investigations. Thus,
the FAA will normally be a party to field
investigations and a party to hearings
conducted under this subpart and have
the same rights and privileges and be
subject to the same limitations as other
parties.

§ 431.7 Request to withhold informa-
tion.

Any person may make written objec-
tion to the public disclosure of informa-
tion contained in any report or docu-
ment filed, or of information obtained
by the Board, pursuant to this part or
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the provisions of the Federal Aviation
Act of 1958 or the Department of Trans-
portation Act of 1966, stating the grounds
for such objection. The Board, on its
own motion or whenever such objection
is made, shall order such information
withheld from public disclosure when,
in its judgment, a disclosure of such in-
formation would adversely affect the in-
terests of any person and is not required
in the interest of the publiec,

§ 431.8 Right of representation.

Any person interrogated by an au-
thorized representative of the Board
during the field investigation, or who ap-
pears to testify at a public hearing, shall
be accorded the right to be accompanied,
represented, or advised by counsel or by
any other duly qualified representative.

§ 4319 Recommendations.

In any accident inquiry under this sub-
part, any person, government agency,
company, or association whose employ-
ees, functions, activities or products were
involved in the accident may submit to
the Board, prior to its determination of
probable cause, recommendations as to
the proper conclusion to be drawn from
the evidence produced during the course
of the accident inquiry.

FIELD INVESTIGATION
§ 431.10 Scope of field investigation.

The field investigation consists of all
factfinding activities exclusive of those
associated with the hearing and report
phases of the inquiry or special studies
conducted in connection with the
inquiry.

§431.11 Investigator-in-Charge.

The designated Investigator-in-Charge
is authorized to organize, conduct, and
control the on-site investigation. He shall
assume responsibility for the supervision
and coordination of all resources and of
the activities of all personnel, both Board
and non-Board, involved in the on-site
investigation.

§431.12 Authority of Board representa-

tives.

Upon demand of an authorized repre-
sentative of the Board and presentation
of credentials issued to such representa-
tive, any government agency, air carrier,
airman, or person engaged in air com-
merce or in any phase of aeronautics,
and any other person having possession
or control of any aircraft, aircraft en-
gine, propeller, appliance, air navigation
facility, equipment, or any pertinent rec-
ords and memoranda, including all doc~
uments, papers, and correspondence now
or hereafter existing and kept or required
to be kept, shall forthwith permit in-
spection, photographing, or copying
thereof by such authorized representa-
tive for the purpose of investigating an
aircraft accident, overdue aircraft, study,
or investigation pertaining to safety in
air navigation or the prevention of acci-
dents. Authorized representatives of the
Board may interrogate any person hav-
ing knowledge relevant to an aircraft
accident, overdue aircraft, study, or

investigation.

§431.13 Parties to the field investiga-
tion.

(a) The Investigator-in-Charge may,
on behalf of the Director, Bureau of
Aviation Safety, designate parties to
participate in the field investigation.
Parties to the field investigation shall
include those persons, Government
agencies, companies and associations
whose employees, functions, activities,
or products were involved in the accident
and who can provide suitably qualified
personnel who will actively assist in the
field investigation.

(b) Participants in the field investiga-
tion shall be responsive to the direction
of the appropriate Board representative
and may be relieved from participation
if they do not comply with their assigned
duties or if they conduct themselves in
a manner prejudicial to the investigation.

§431.14 Access to and release of air-
craft wreckage, records, mail, and
cargo.

(a) Only the Board's accident investi-
gation personnel and persons authorized
by the Investigator-in-Charge or the
Director, Bureau of Aviation Safety, to
participate in any particular investiga-
tion, examination or testing shall be per-
mitted access to aircraft wreckage,
records, mail, or cargo which is in the
Board's custody.

(b) Aircraft wreckage, records, mail,
and cargo in the Board’s custody shall
be released by an authorized represeni-
ative of the Board when it is deter-
mined that the Board has no further
need of such wreckage, mail, cargo, or
records.

§431.15 Flow and dissemination of nc-
cident information.

(a) Release of information during the
field investigation, particularly at the
accident scene, will be limited to factual
developments, and will be made only
through the Board member present at
the accident scene, the Office of
Public Affairs representative, or the
Investigator-in-Charge.

(b) All information concerning the
accident obtained by any personnel par-
ticipating in the field investigation shall
be passed to the Investigator-in-Charce
through appropriate channels, Upon
approval of the Investigator-in-Charge,
parties to the investigation may relay
to their respective organization infor-
mation which is necessary for purposes
of prevention or remedial action. Under
no circumstances should accident in-
formation be released to, or discussed
with, unauthorized persons whose knowl-
edge thereof might adversely affect the
investigation.

PuBLIC HEARINGS
§ 431.20 Nature of hearing.

A public hearing may be held by the
Board following the field investigation
for the purpose of creating a public
record of the facts, conditions; and cir-
cumstances relating to the accident.
Such hearings are purely factfinding
proceedings, and there are no formal
pleadings or issues and no adverse par-
ties. Aircraft accident hearings are not
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adjudicatory hearings and therefore are
not subject to the provisions of the Ad-
ministrative Procedure Act.

§431.21 Determination to hold hearing.

The Chairman, National Transporta-
tion Safety Board, or his designee, may
order a hearing as part of an accident
inquiry whenever he deems it necessary
in the public interest.

§431.22 Board of Inquiry,

The Board of Inquiry shall consist of
a Member of the Board who, when
present, will be Chairman of the Board
of Inquiry, the Hearing Officer, the Di-
rector of the Bureau of Aviation Safety
or his designee, and the General Counsel
or his designee. In the absence of the
Chairman, a Member of the Board of
Inquiry designated by him shall act as
chairman, It shall be the duty of the
Board of Inquiry to secure in the form
of a public record all known facts per-
taining to the accident and surrounding
circumstances and conditions from
which probable cause may be determined
and recommendations of corrective ac-
tion formulated.

§431.23 Powers of Chairman of Board
of Inquiry.

The Board Member acting as Chair-
man of the Board of Inquiry, or, in
the absence of the Board Member, his
designee, shall have the following powers
as the presiding officer:

(a) To designate parties to the hear-
ing and to revoke such designations;

(b) To open, continue, or adjourn the
hearing;

(¢) To determine the admissibility of
and fo receive evidence and to regulate
the course of the hearing;

(d) To dispose of procedural requests
or similar matters; and

(e) To take any other action necessary
or incident to the orderly conduct of the
hearing,

§431.24 Hearing Officer.

The Hearing Officer, upon designation
by the Director, Bureau of Aviation
Safety, shall have the following powers:

(a) To give notice concerning the time
- and place of hearing;

_(b) To administer oaths and affirma-
tions to witnesses; and

{e) To issue subpenas requiring the
attendance and testimony of witnesses
and the production of documents,

§ 431.25 Technical Panel.

The Director, Bureau of Aviation
Safety, shall designate members of the
Board's Technical Panel who shall par-
ticipate in the hearing in order to develop
the testimony of the witnesses,

§ 43126 Notice of hearing.

The Hearing Officer shall ‘designate
a time and place for the hearing which
meets the needs of the Board and gives
due consideration to the convenience of
the witnesses. The time and place of the
hearing shall be published in the Notices
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Section of the FEDERAL REGISTER prior to
the date of the hearing, unless such
notice is impractical or unnecessary.*

§ 431.27 Parties to the hearing.

(a) The Chairman of the Board of
Inquiry may designate parties to the
hearing from among those persons, Gov-
ernment agencies, companies, and as-
sociations who participated in the field
investigation or whose special knowledge
and aeronautical skills will contribute to
the development of pertinent evidence.
Participation as party to the field inves-
tigation shall not automatically qualify
a person, agency, company, or association
as a party to the hearing,

(b) Prior to the prehearing confer-
ence, provided by § 431.28, the parties to
the hearing will be furnished copies of
the available exhibits to be offered in
evidence at the hearing, a list of the
witnesses to be examined at the hearing
and a statement of the areas in which
each witness will be examined, At a time
specified by the Hearing Officer prior to
the prehearing conference, the parties
may request of the Hearing Officer any
amendment, correction, or addition to
the exhibits that they propose be made
or furnish such officer with copies of ad-
ditional exhibits they proposed to have in
the record, as well as a list of any ad-
ditional witnesses they propose to ex-
amine and a statement of the areas in
which they propose to examine such
witnesses.

(¢) A party who has failed to request
the Hearing Officer to amend or correct
proposed exhibits, or to advise him of
additional exhibits he proposes to offer
in evidence, or additional witnesses he
proposes to examine, as required by
§ 431.27(b), will be precluded from hav-
ing such evidence or testimony intro-
duced at the hearing unless the presiding
officer determines that for good cause
shown such evidence or testimony should
be admitted.

§ 431.28 Prehearing conference.

The Chairman of the Board of Inquiry
or his designee will hold a prehearing
conference with the Board of Inquiry, the
parties to the hearing, and the Technical
Panel at a convenient time and place
prior to the hearing. At such conference,
the conferees will review the witnesses to
be called at the hearing, the areas in
which they will be examined and the
exhibits to which the witnesses will be
referred during their examination. Par-
ties will be precluded during the hearing
from exceeding the scope of inquiry
delineated for each witness at the pre-
hearing conference, unless permission to
do so is granted by the Chairman of the
Board of Inquiry,

#The Board ordinarily gives personal notice
to all known interested persons and also
publicizes the hearing by a press release to
aviation trade journals and local newspapers
near the scene of the accident,
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§431.29 Examination of witnesses.

(a) Each witness will be initially
examined by the Technical Panel, follow-
ing which the parties to the hearing will
be given an opportunity to question the
witness.

(b) Materiality, relevancy, and com-
petency of witnesses’ testimony, exhibits,
or physical evidence will not be the sub-
Jject of legal objections for record pur-
poses by a party to the hearing or any
other person. However, parties may bring
to the attention of the presiding officer
any line of questioning which lies out-
side of the designated area for question-
ing or which is clearly irrelevant,
immaterial, or incompetent. Such mat-
ters will be controlled by rulings of the
officer presiding on his own motion, or on
request of any party to the hearing. If
the examination of a witness by a party
to the hearing is interrupted by a ruling
of the officer presiding, opportunity will
be given to show materiality, relevancy,
or competency of the testimony sought
to be elicited from the witness.

§ 431.30 Evidence.

The officer presiding shall receive all
evidence which might be of aid in deter-
mining the cause of the accident. He may
exclude any testimony or exhibits which
are not pertinent to the inquiry or which
are merely cumulative, as well as evi-
dence which a party is precluded from
introducing by § 431.27 or § 431.28, unless
he determines that for good cause shown
such evidence should be admitted.

§431.31 Recommendations to
Board.

Any person, particularly parties to the
fleld investigation and parties to the
hearing, may submit recommendations
as to the proper conclusions to be drawn
from the testimony and exhibits sub-
mitted at the hearing. Fifteen (15) copies
of such recommendations shall be sub-
mitted within the time specified by the
presiding officer at the close of the hear-
ing, and shall be made a part of the
docket. Copies of recommendations sub-
mitted to the Board by a party to the
hearing shall be served upon each of the
remaining parties to the hearing. The
specified period for submitting recom-
mendations will be extended by the
Chairman of the Board of Inquiry only
if he deems it necessary in the public
interest.

§ 431.32  Stenographic transeript.

A verbatim transcript of the hearing
shall be taken. Copies of the transecript
may be obtained from the official
reporter upon payment of the fees fixed
therefor.

the

BoARD REPORT
§ 431.35 Aircraft accident report.

(a) The Board will issue a detailed
narrative accident report in connection
with the inquiry into those aircraft ac-
cidents which the Board determines to
warrant such a report. The report will
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set forth the facts, conditions, and eir-
cumstances relating to the accident and
the probable cause thereof, along with
any appropriate recommendations for-
mulated on the basis of the inquiry,

(b) The probable cause and facts, con-
ditions, and circumstances of all other
aircraft accidents will be reported in a
mam.cxler and form ' prescribed by the

§ 431.36 Requests for reconsideration or
modification.

(a) Requests for reconsideration or
modification of the Board's determina-
tion of probable cause by parties to an
investigation or hearing or other per-
sons having a direct interest in the acci-
dent inquiry will be entertained only if
based on the discovery of new evidence
or on a showing that the Board’s find-
ings, as to the facts, conditions, and cir-
cumstances of the .accident, are erro-
neous. Such requests shall be in writing.
Requests which are repetitious of recom-
mendations made pursuant to § 431.9 or
§ 431.31, or of positions previously ad-
vanced, and requests by parties to the
hearing who fail to submit recommen-
dations pursuant to § 431.31, will not be
entertained. Any such requests based
on the discovery of new matter shall
identify the new matter; shall contain
affidavits of prospective witnesses, au-
thenticated documents, or both, or an
explanation of why such substantiation
is unavailable; and shall state why such
new matter was not available prior to
the Board's adoption of its findings. Re~
quests based on erroneous findings shall
set forth in detail the grounds relied
upon.

(b) If a request for reconsideration
or modification is filed by a party to a
hearing, designated under § 431.27, cop-
ies of such request along with any sup-
porting documentation shall be served
on all other parties similarly designated.

PusLic RECORD

§ 431.40 Public docket.

¢a) The public docket shall include
all factual information.concerning the
accident except information which the
Board has ordered withheld from pub-
lic disclosure pursuant to § 431.7. With
respect to an inquiry which includes a
hearing, the docket shall contain the
transcript of hearing, exhibits, and all
other factual information. Recommen-
dations submitted pursuant to § 431.9 or
§ 431.31 by interested persons, and re-
quests for reconsideration and modifica-
tion submitted pursuant to § 431.36, and
the Board’s rulings thereon, shall be
placed in the public docket.

(b) The docket shall be established
as soon as practicable following the ac-
cident and material shall be added
thereto as it becomes available. Where a
hearing is held, the exhibits will be in-
troduced into the record at the hearing,

(¢) A copy of the docket shall be made
available to any person for review at the

Washington office of the Safety Board.

Copies of the material in the docket may
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be obtained from the Documents Branch
of the Board upon payment of the cost
of reproduction,

§ 431.41 TInquiry to remain open.

Accident inquiries are never officially
closed but are kept open for the submis-
sion of new and pertinent evidence by
any interested person. If the Board finds
that such evidence is relevant and proba-~
tive, it shall be made a part of the docket
and, where appropriate, parties will be
given an opportunity to examine such
evidence and to comment thereon unless
the Board orders it to be withheld from
public disclosure.

By the National Transportation Safety
Board.

[sEAL] JOEN H. REED,
Chairman.
MarcH 3, 1971,

[FR Doc,71-3523 Filed 3-12-T71;8:46 am]

Title 13—COMMERCE AND
FOREIGN TRADE

Subtitle A—Office of the Secretary of
Commerce

PART 4—PUBLIC INFORMATION
Miscellaneous Amendments

This amendment to Part 4 of Subtitle
A of Title 15 of the Code of Federal
Regulations reflects the relocation of the
centralized facility in the Department of
Commerce at which a revised list of
participating operating units of the De-
partment make available to the public
the materials specified in 5 U.S.C. 552
(a) (2), and to which the public may
request and obtain identifiable records
under 5 U.S.C. 552(a) (3). Citations to
applicable Department Orders are also
made current.

The provisions of this Part 4 are issued
pursuant to 5 U.S.C. 552, 553; 5 US.C.
301; Reorganization Plan No. 5 of 1950;
other authorities vested by law in the
Secretary of Commerce applicable to the
dissemination of records and other in-
formation of the Department, including
charges therefor; and Department Ad-
ministrative Order 205-12 (formerly
Department Order 64) 32 F.R. 9734,
July 4, 1967, as amended 35 F.R. 6601,
April 24, 1970.

Part 4 of Subtitle A of Title 15 of the
Code of Federal Regulations is amended
as follows:

1. Section 4.1 is revised as follows:

§ 4.1 Scope and purpose.

(a) This part contains the rules
whereby the materials specified in 5
U.S.C. 552(a)(2), and the identifiable
records requested under 5 U.S.C. 552(a)
(3), are to be made publicly available by
the following organizations in the De-
partment of Commerce and organiza-
tions associated with the Department of
Commerce:

(1) Organizations in the Department
of Commerce:

(1) All components of the Office of the
Secretary of Commerce.

(ii) The Office of Business Economics,

(iii) The U.S. Travel Service.

(iv) The ©National Bureau of
Standards.

(v) The Bureau of Domestic Com-
merce.

(vi) The Bureau of International
Commerce.

(vil) The Office of Administration for
Domestic and International Business.

(viii) The Office of Export Control,
Bureau of International Commerce.

(ix) The Office of Textiles.

(x) The Office of Import Programs.

(xi) The Office of Foreign Direct
Investment.

(xif) The Office of Minority Business
Enterprise.

(xiii) The Office of Telecommunica-
tions.

(xiv) The Office of Product Standards.

(xv) The National Technical Infor-
mation Service.

(xvi) The National Industrial Pollu-
tion Control Council Staff.

(2) Organizations associated with the
Department of Commerce:

(i) The President’s Cabinet Textile

Adyisory Committee,
(ii) The Foreign-Trade Zones Board.
* » » . -

2. Section 4.2 is amended to read as
follows:

§ 4.2 Policies.

Policies and other factors to be con-
sidered in issuing these rules are set
forth in Department Administrative
Order 205-12 (formerly Department
Order 64) 32 F.R. 9734, July 4, 1967 as
amended, 35 F.R. 6601, April 24, 1970.

3. Section 4.3(b) is amended to read as
follows:

§ 4.3 Definitions.
k4 * * L -

(b) The terms “Office of the Secre-
tary” and “operating unit” are defined
in Department Organization Order 1-1,
35 F.R. 19704, December 29, 1970.

4. In § 4.5, paragraphs (d) and (e) are
revised to read as follows:

§ 4.5 Availability of materials for in-
spection and copying.
- L * - A

(d) The materials described in para-
graph (a) of this section may be in-
spected in the Central Reference and
Records Inspection Facility, Room 7043,
Commerce Building, 14th Street between
Constitution Avenue and E Street NW.
Washington, DC 20230. This facility is
open to the public Monday through Fri-
day of each week, except on official Fed-
eral holidays, between the hours of 8:30
am. and 5 pm. There are no fees or
formal requirements for such inspections.
Coin-operated equipment for making
copies of these materials is available for
use by the publie.

(e) Correspondence concerning the
materials available in the facility should
be sent to the above address. The tele-
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phone number of the facility is 967-5511;
Area Code 202,

5. In §§4.7(h), 4.10(c), and 4.11, the
term “Department Order 64” is deleted
and in lieu thereof the term “Depart-
ment Administrative Order 205-12" is
inserted.

LARRY A. JOBE,
Assistant Secretary
for Administration.

[FR Doe.71-3536 Filed 3-12-71;8:47 am]

Title 21—F00D AND DRUGS

Chapter I—Food and Drug Adminis-
tration, Department of Health, Edu-
cation, and Welfare

SUBCHAPTER C—DRUGS
PART 148y—METHACYCLINE

Effective on publication in the FEDERAL
REGISTER (3-13-71), Part 148y is repub-
lished as follows to incorporate editorial
and nonrestrictive technical changes.
This order revokes all prior publications.
Sec.
148y.1 Methacycline hydrochloride.
148y.2 Methacycline hydrochloride capsules,
148y.3 Methacycline hydrochloride syrup.

AvutHORITY: The provisions of this Part
148y issued under sec. 507, 59 Stat. 463, as
amended; 21 U.S.C. 857.

§ 148y.1 Methacycline hydrochloride.

(a) Requirements jor certification—

(1) Standards of identity, strength, qual-
ity, and purity. Methacycline - hydro-
' chloride is the hydrochloride salt of the
6-methylene homolog of oxytetracycline
or a mixture of two or more such salts.
It is so purified and dried that:

() Its potency is not less than 832
micrograms of methacycline per milli-
gram on an ‘“as is” basis.

(i}) It passes the safety test.

(iii) Its moisture content is not more
than 2 percent.

(iv) Its pH in 4n aqueous solution
containing 10 milligrams per milliliter is
not less than 2.0 nor more than 3.0.

(v) Its absorptivity at the absorption
maximum of 345 nanometers is 92.4-+-4
percent of the methacycline standard
similarly treated,

(vi) It gives a positive result to
the identity test for methacycline
hydrochloride,

(vii) Itiscrystalline.

(2) Labeling. It shall be labeled in ac-
cordance with the requirements of
§ 148.3(b) of this chapter.,

(3) Requests for certification; sam-
plcs._ In addition to complying with the
Trequirements of § 146.2 of this chapter,
eac?l such request shall contain:

. (D Results of tests and assays on the
ibatch fc_n- potency, safety, moisture, pH,
ab(sorptxvlty, identity, and crystallinity,

ii) Samples of the batch: 10 pac
each containing 300 mmigrams?a ki

(b) Tests and methods of assay—(1)

otency. Proceed as directed in § 141,111
of this chapter, preparing the sample for
a’&say as follows: Dissolve an accurately

elghed sample in sufficient 0.01N
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methanolic hydrochloric acid (solution
13) to obtain a concentration of 1 milli-
gram of methacycline per milliliter.
Further dilute with 0.1 potassium
phophate buffer, pH 4.5 (solution 4), to
the reference concentration of 0.06
microgram of methacycline per milliliter
(estimated) .

(2) Safety. Proceed as directed in
§ 141.5 of this chapter.

(3) Moisture. Proceed as directed in
§ 141.502 of this chapter,

(4) pH. Proceed as directed in
§ 141.503 of this chapter, using an aque-
ous solution containing 10 milligrams of
methacycline per milliliter.

(5) Absorptivity. Determine the ab-
sorbance of the sample and standard so-
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lutions in the following manner: Dissolve
approximately 50 milligrams each of the
sample and standard in 100 milliliters of
0.01N methanolic hydrochloric acid.
Transfer a 10-milliliter aliquot to a 250~
milliliter volumetric flask and dilute to
volume with 0.01N methanolic hydro-
chloric acid. Using a suitable spectro-
photomefer and 0.01¥N methanolic
hydrochloric acid as the blank, scan the
absorption spectrum between the wave-
lengths of 250 and 400 nanometers. De-
termine the absorbance of each solution
at the maxima, ca. 345 nanometers. De-
termine the percent absorptivity of the
sample relative to the absorptivity of the
standard using the following calcu-
lations:

Absorbance of sample X

potency of stand-
X ard in micrograms
per milligram

weight in milli-
grams of standard

Percent relative absorptivity=

Absorbance of standard X weight in milligrams of sample X 10

(6) Identily. The absorption spectrum
between the wavelength of 250 and 400
nanometers, determined as directed in
subparagraph (5) of this paragraph,
compares qualitatively with that of the
methacycline standard.

(7) Crystallinity. Proceed as directed
in § 141.504(a) of this chapter.

§ 148y.2 Methacycline hydrochloride
capsules,

(a) Requirements for certification—
(1) Standards of identity, sirengih,
quality, and purity. Methacycline hydro-
chloride capsules are composed of meth-
acycline hydrochloride and one or more
suitable and harmless lubricants and dil-
uents enclosed in a gelatin capsule. Each
capsule confains methacycline hydro-
chloride equivalent to either 70 milli-
grams of methacycline, 140 milligrams of
methacycline, or 280 milligrams of meth-
acycline. Its pofency is satisfactory if it
is not less than 90 percent and not more
than 120 percent of the number of milli-
grams of methacycline that it is repre-
sented to contain. The moisture content
is not more than 5.0 percent. The metha-
cycline hydrochloride used conforms to
the standards prescribed by § 148y.1
(a) (1),

(2) Labeling. It shall be labeled in ac-
cordance with the requirements of
§ 148.3 of this chapter.

(3) Requests for certification; sam-
ples. In addition to the requirements of
§ 146.2 of this chapter, each such request
shall contain:

(1) Results of tests and assays on:

(a) The methacycline hydrochloride
used in making the batch for potency,
safety, moisture, pH, absorptivity, identi-
ty, and crystallinity.

(b) The bateh for
moisture.

(il) Samples required:

(a) The methacycline hydrochloride
use in making the batch: 10 packages,

potency and

each containing approximately 300
milligrams.

(b) The batch: A minimum of 30
capsules.

(b) Tests and methods of assay—i(1)
Potency. Proceed as directed in § 141,111
of this chapter, preparing the sample for

assay as follows: Blend a representative
number of capsules in a high-speed glass
blender with 0.01N methanolic hydro-
chloric acid (solution 13) and further di-
lute with 0.1M potassium phosphate buf-
fer, pH 4.5 (solution 4), to the reference
concentration of 0.06 microgram of
methacycline per milliliter (estimated).

(2) Moisture. Proceed as directed in
§ 141.502 of this chapter.

§ 148y.3 Methacyeline hydrochloride
Syrup.

(a) Requirements jor certification—
(1) Standards of identity, strength,
quality, and purity. Methacycline hydro-
chloride syrup contains methacycline
hydrochloride and one or more suitable
and harmless buffers, dispersants, dilu-
ents, colorings, flavorings, and preserva-
tives. It contains metacycline hydro-
chloride equivalent to 14 milligrams of
methacycline per milliliter. Its potency is
satisfactory if it is not less than 90 per-
cent and not more than 125 percent of
the number of milligrams of methacy-
cline that it is represented to contain. Its
pH is not less than 6.5 nor more than 8.0.
The methacycline hydrochloride used
conforms to the standards prescribed by
§ 148y.1(a) (1),

(2) Labeling. It shall be labeled in
accordance with the requirements of
§ 148.3 of this chapter.

(3) Requests for certification; sam-
ples. In addition to the requirements of
§ 146.2 of this chapter, each such re-
quest shall contain:

(i) Results of tests and assays on:

(@) The methacycline hydrochloride
used in making the batch for potency,
safety, moisture, pH, absorptivity, iden-
tity, and crystallinity.

(b) The batch for potency and pH.

(ii) Samples required.

(@) The methacycline hydrochloride
used in making the batch: 10 packages,

each containing approximately 300
milligrams.

(b)-The batch: A minimum of 5 im-
mediate containers.

(b) Tests and methods of assay—(1)
Potency. Proceed as directed in § 141.111
of this chapter, preparing the sample for
assay as follows: Remove an appropriate
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aliquot of the syrup with a suitable sy-
ringe and dissolve with 0.01N methanolic
hydrochloric acid (solution 13). Further
dilute with 0.1M potassium phosphate
buffer, pH 4.5 (solution 4), to the refer-
ence concentration of 0.06 microgram of
methacyeline per milliliter (estimated).

(2) pH. Proceed as directed in
§ 141,503 of this chapter using the un-
diluted sample.
(Sec. 507, 59 Stat. 463, as amended; 21 U.S.C.
357) .

Dated: March 2, 1971.

H. E. SIMMONS,
Director, Bureau of Drugs.
|FR Doc.71-3512 Filed 3-12-71;8:45 am]

Title 22—TFOREIGN RELATIONS

Chapter |—Department of State
[Departmental Reg. 108.634]

PART 51—PASSPORTS

Subpart E—Limitation on Issuance or
Extension of Passporis
LIMITATION OF PASSPORTS IN
EXTRADITION CASES

Section 51.70(a) is amended by adding
subparagraph (4) to read as follows:

§ 51.70 Denial of passports.
(a) * 2 *

-(4) The applicant is the subject of
a request for extradition or provisional
arrest for extradition which has been
presented to the government of a foreign
country.

= L] * L] L

(Sec. 1, 44 Stat, 887, sec. 4, 63 Stat. 111, as
amended; 22 U.S.C, 211a, 2658, E.O. 11295;
3 CFR, 1966 Comp.)

Effective date. This revision shall be
effective 60 days after publication in the
FEDERAL REGISTER.

For the Secretary of State.

BARBARA M, WATSON,

Dated: March 2, 1971,

Administrator, Bureau of
Security and Consular Affairs.

[FR Doc.71-3543 Filed 8-12-71;8:48 am]

Title 25—INDIANS

Chapter |—Bureau of Indian Affairs,
Department of the Interior
SUBCHAPTER J—FISCAL AND FINANCIAL
AFFAIRS
PART 111—REIMBURSEMENT OF THE
UTE TRIBE OF THE UINTAH AND

OQOURAY RESERVATION, UTAH

Adjudication of Claims of Former
Mixed-Blood Members
MarcH 8, 1971.

This notice is published in the exercise
of rule-making authority delegated by

the Secretary of the Interior to the Com-.

missioner of Indian Affairs by 230 DM 2
(32 F.R. 13928), The authority to issue
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regulations on Indian affairs is vested

in the Secretary of the Interior by sec-
tions 161, 463, and 465 of the Revised
Statutes (5 U.S.C. 301; 25 USC. 2
and9).

Section 3 of the Act of September 18,
1970 (84 Stat. 843) provides for payment
to be made by the Secretary of the In-
terior, notwithstanding any other pro-
vision of law, to those persons whose
names appear on the final roil of mixed-
blood members that was prepared pur-
suant to section 8 of the Act of August 27,
1954 (68 Stat. 868), or to their heirs or
legatees, under such rules as the Secre-
tary may prescribe. The authority of the
Secretary of the Interior under the Act
of September 18, 1970 (84 Stat. 843) was
delegated to the Commissioner of Indian
Affairs in section 30(a)(49) of Secre-
tarial Order 2508, published at page 229
of the January 7, 1971, issue of the Fep-
ERAL REGISTER (36 F.R., 229) .

Subchapter J, Chapter I, of Title 25 of
the Code of Federal Regulations is
amended by adding a new Part 111, Re-~
imbursement of the Ute Tribe of the
Uintah and Ouray Reseryation, Utah.
This new part contains the rules under
which payment will be made to former
mixed-blood members of the Ute Tribe
of the Uintah and Ouray Reservation,
Utah,

Since the rules contained in this new
part provide the means for conveying
benefits on the former mixed-blood mem-
bers of the Ute Tribe, advance notice
and public procedure thereon would de-
lay considerably the conveying of such
benefits and has been deemed- contrary
to the public interest. Therefore, advance
notice and public procedure are dis-
pensed with under the exception pro-
vided in subsection (b) (B) of 5 U.S.C.
553 (Supp. V, 1965-69) .

Section 3 of the Act of September 18,
1970 (84 Stat. 843) provides that all
claims for payment by mixed-bloods
shall be filed not later than 3 years from
the date of the Act. If the rules contained
in this new part were published with a
30-day deferred effective date, it would
decrease the amount of time available
for former mixed-blood members of the
Ute Tribe to file their claims. Therefore,
the 30-day deferred eflective date is
deemed contrary to the public interest
and is dispensed with under the excep-
tion provided in subsection (d) (3) of 5
U.S.C. 553 (Supp. V, 1965-69).

Subchapter J, Chapter I, of Title 25 of
the Code of Federal Regulations is
amended by adding a new Part 111, read~
ing as follows:

ADJUDICATION OF CLAIMS OF FORMER MIXED~
Broop MEMBERS
Sec.
1111
111.2
1113
1114
1115
111.6 peals.
1117 Action by the Secretary.
111.8 Special instruction.

AvuTHORITY: The provisions of this Part 111
issued under sec. 3, 84 Stat. 843.

Definitions,

Purpose.

Eligibllity for reimbursement.
Information required from claimant,
Burden of proof.

Ap)

ADJUDICATION OF CLAIMS OF FORMER
Mi1xep-BLOOD MEMBERS

§ 111.1 Definitions.

As used in this part—

(a) “Secretary” means the Secretary
of the Interior or his authorized repre-
sentative,

(b) “Commissioner” means the Com-
missioner of Indian Affairs.

(e) “PFinancial Management Officer”
means the Chief of the Division of Finan-
cial Management, Post Office Box 127, 500
Gold Avenue SW. Albuquerque, NM
87103,

(d) “Heirs” means those persons en-
titled to inherit under State law from 2
person whose name appears on the final
roll of mixed-blood Indians that was
prepared pursuant to section 8 of the
Act of August 27, 1954 (68 Stat. 865),

(e) “Legatee” means those persons en-
titled to personality or reality under a
valid will of a person whose name ap-
pears on the final roll of mixed-blood
Indians that was prepared pursuant to
section 8 of the Act of August 27, 195¢
(68 Stat. 868).

§ 111.2 Purpose.

The rules in this part are to govern
payment to be made by the Secretary
pursuant to section 3 of the Act of Sep-
tember 18, 1970, to those persons whose
names appear on the final roll of mixed-
blood Indians that was prepared pur-
suant to section 8 of the Act of August 27,
1954 (68 Stat, 868) or to their heirs or
legatees.

§ 111.3 Eligibility for reimbursement.

Each person whose name appears on
the final roll of mixed-blood Indians
that was prepared pursuant to section 8
of the Act of August 27, 1954 (68 Stat.
868) or their heirs or legatees may ob-
tain a copy of the form for Claim for
Reimbursement Due as provided by Pub-
lic Law 91-403, approved September 18,
1970, by request directed to the Financial
Management Officer, Bureau of Indian
Affairs, Post Office Box 127, 500 Gold
Avenue SW,, Albuquerque, NM 87103, The
complefed claim must be filed with the
Financial Management Officer at the
same address not later than Septem-
ber 18, 1973,

§111.4 Information required from
claimant.

Each Claim for Reimbursement shall
contain the following information:

(a) The name and address of ihe
claimant, and if the claimant is a minor
or mental incompetent, the name, ad-
dress, and representative capacity of the
person executing the claim on behalf of
the minor or mental incompetent. 3

(b) The roll number if the claimant is
an enrollee on the roll of mixed-blood
Indians prepared pursuant to section 8
of the Act of August 27, 1954 (68 Stat.
868) .

(¢) The name and roll number of the
deceased enrollee through which & lega-
tee is claiming and the place and date of
the deceased enrollee’s death. A certified

~ copy of the decree of distribution or
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other final order of the probate court
should be submitted with the Claim for
Reimbursement.

(d) The name and roll number of the
deceased enrollee through which an heir
is claiming, the place and date of the
deceased enrollee's death and the re-
lationship of the claimant to the de-
ceased enrollee accompanied by copies of
birth or marriage certificates or other
evidence proving the relationship,
§111.5 Burdenof proof.

The burden of proof rests upon the
claimant to establish that he or she is

entitled to reimbursement as an enrollee,
heir, or legatee.
§111.6 Appeals:

Any person whose claim for reimburse-
ment is rejected may appeal by filing
such appeal in writing with the Financial
Management Officer not more fthan
thirty (30) days from receipt of the
notice of rejection. The claimant must
submit with his appeal any supporting
data not previously furnished. When
upon review of the evidence submitted
by the appellant, the Financial Manage-
ment Officer is satisfied that the claimant
has established his right for reimburse-
ment, the appellant shall be so notified.
In any case where the Financial Manage-
ment Officer determines the claimant
ineligible, the Financial Management
Officer shall forward the appeal together
with the complete record and his recom-
mendation thereon to the Commissioner
for transmittal to the Secretary.

§ 111.7 Action by the Seceretary.

The decision by the Secretary on an
appeal shall be final and the claimant
shall be given -written notice of the
decision.

§111.8 Special instruction.

To facilitate the work of the Financial
Management Officer, the Commissioner
may issue special instruction not incon-
sistent with the rules of this part.

Lovuis R. BruUcE,
Commissioner.
[FR Doc.71-3548 Filed 3-12-71;8:40 am]

Title 26—INTERNAL REVENUE

Chapter I—Internal Revenue Service,
Department of the Treasury

SUBCHAPTER A—INCOME TAX
[TD, 7095]

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER DECEM-
BER 31, 1953

Percentage To Be Used by Foreign Life
Insurance Companies in Computing
Income Tax for the Taxable Year
1970 and Estimated Tax for the
Taxable Year 1971

Section 819 of the Internal Revenue
Cod‘e of 1954 provides for the determi-
nation of g percentage to be used in de-
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termining a “minimum figure” for each
Toreign corporation carrying on a life in-
surance business. Where this minimum
figure exceeds such a corporation’s sur-
plus held in the United States, the
amount of the “policy and other con-
tract liability requirements” (deter-
mined under section 805 without regard
to section 819), and the amount of the
“required interest” (determined under
section 809(a) without regard to section
819), must each be reduced by an
amount: determined by multiplying such
excess by the “current earnings rate” (as
defined in section 805(b)(2)). Accord-
ingly, it is hereby determined that for
purposes of computing the 1970 income
tax for foreign corporations carrying on
a life insurance business a percentage of
13.8 shall be used in determining the
“minimum figure” under section 819.

It is presently anticipated that the
data with respect to domestic life in-
surance companies for 1970 required for
the computation of the percentage to be
used by foreign ecorporations carrying
on a life insurance business in comput-
ing their estimated tax for the taxable
yvear 1971 will not be available in time
for the filing of the declaration of esti-
mated tax for such taxable year. Ac-
cordingly, it is hereby determined that
for purposes of computing the estimated
tax for the taxable year 1971 and pay-
ments of installments thereof by such
corporation a percentage of 13.8 (the
percentage applicable for 1970) shall be
used in determining the minimum fig-
ure under section 819. No additions to
tax shall be made because of any under-
payment of estimated tax for the tax-
able year 1971 which results solely from
the use of this percentage.

Because the percentage announced in
this Treasury decision is computed from
information contained in the income tax
returns of domestic life insurance com-
panies for the year 1969, which are not
open to public inspection, the public ac-
cordingly cannot effectively participate
in the determination of such figure.
Therefore, it is found that it is unneces-
sary fo issue this Treasury decision with
notice and public procedure thereon
under section 553(b) of title 5 of the
United States Code (Public Law 89-554,
80 Stat. 383), or subject to the effective
date limitation of subsection (d) of such
section.

[sEAL] Epwin .S. ConEN,
Assistant Secretary of the Treasury.

MarcH 11, 1971,
[FR Doc.71-3587 Filed 3-12-T1:8:50 am]

[T.D. 7093]

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER DECEM-
BER 31, 1953

Consolidated Return Regulations

On February 6, 1971, notice of pro-
posed rule making with respect to the
amendment of the Income Tax Regula-
tions (26 CFR Part 1) under section
1502 of the Internal Revenue Code of

4871

1954 to provide rules for computation of
the income tax surcharge in cases where

& corporation is & member of an affil-

fated group of corporations for less than
the entire year was published in the Fep-
ERAL REGISTER (36 FR. 2569), After con-
sideration of all such relevant matter as
was presented by interested persons re-
garding the rules proposed, the amend-
ment of the regulations as proposed is
hereby adopted.

(Secs. 1502 and 7805 of the Internal Revenue

Code of 1954; 68 Stat, 367, 917; 26 US.C.
1502, 7805)

[sEAL] Ranoorra W. THROWER,
Commissioner of Internal Revenue.

Approved: March 11, 1971,

EpwinN S. COHEN,
Assistant Secretary
of the Treasury.

The Income Tax Regulations (26 CFR
Part 1) under section 1502 of the
Internal Revenue Code of 1954 are
amended as follows to provide rules for
computation of the income tax surcharge
in cases where a corporation is a membher
of an affiliated eroup of corporations for
less than the entire year:

§ L.1502-2 [Amended]

ParaGrAPH 1, There is inserted at the
end of § 1.1502-2 the following sentence:
“For amount of tax surcharge, see sec-
tion 51 and § 1.1502-7."

Par. 2. There is inserted after § 1.1502-
6 the following:~. .

§ 1.1502-7 Tax surcharge.

(a) Part-year afiliate. If—

(1) A group files a consolidated return
for any taxable year which includes any
portion of the period beginning Janu-
ar{! 1, 1970, and ending June 30, 1970,
an «

(2) Any corporation (referred to in
pbaragraph (b) of this section as a “part-
vear afliliate”) which joins in the filing
of such return is not a member of the
group for each day during any such tax-
able year, the surcharge liability of the
group under section 51 shall be deter-
mined under paragraph (b) of this
section,

() Amount of surcharge. If para-
£raph (a) of this section applies, the
surcharge liability imposed by section
51 on consolidated taxable income shail
be the sum of—

(1) The surcharge which would be im-
posed under section 51(¢a) (1) (B) or (2)
if that portion of the consolidated tax
liability allocable to any part-year affili-
ate were excluded from the consolidated
tax liability of the group, and

(2) The surcharge which would be
imposed under section 51(a)(2) on any
part-year affiliate if such part-year affili-
ate flled a separate return for the period
Tor which its income was included in the
consolidated return and if the tax im-
posed by this chapter for such period was
the portion of consolidated tax liability
allocable to such corporation.

Consolidated tax liability under sub-
paragraphs (1) and (2) shall be deter-
mined under § 1.1502-2 without regard to
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the tax surcharge imposed by section 51,
the minimum tax imposed by section 56,
any increase in tax under section 47(a),
relating to early dispositions of invest-
ment credit property, or under section
614(c) (4) (C), relating to an election to
aggregate certain mineral interests.

(¢) Allocation of tax liability. For pur-
poses of this section, the portion of con-
solidated tax liability allocable to a mem-
ber shall be determined under the
method used in allocating the tax li-
ability of the group under the provisions
of section 1552(a).

§8 1.1502-8 10 1.1502-10 [Reserved]
[FR Doc.71-3596 Filed 3-12-71;8:50 am]

[T.D. 7094}

PART 13—TEMPORARY INCOME TAX
REGULATIONS UNDER THE TAX RE-
FORM ACT OF 1969

Extension of Time for Section
170(b)(TXE)(ii) Organizations

The following regulations relate to
the application of section 170(b) (1) (E)
(ii) of the Internal Revenue Code of
1954, as added by section 201(a) of the
Tax Reform Act of 1969 (83 Stat. 552)
with respect to the requirements for
compliance with the provisions of section
170(b) (1) (B) (ii).

The regulations set forth herein are
temporary and are intended to extend
the period of time during which an or-
ganization seeking classification under
section 170(b) (1) (E) (ii) may meet the
requirements of that section.

In order fto provide such temporary
regulations under section 170(b) (1) (E)
(ii) of the Internal Revenue Code of
*1954, the following regulations are
adopted:

§ 13.15 Extension of time for section
170(b) (1) (E) (ii) organizations.

(a) In general. A private foundation
described in section 170(b) (1) (B) (ii), as
referred to in section 170(b) (1) (A) (viD)
and (e) (1) (B) (i), is, in effect, a private
nonoperating foundation which distrib-
utes an amount equal to all contributions
received not later than the 15th day of
the third month after the close of the
foundation's taxable year in which such
contributions were received and which
maintains adequate records with respect
to such distributions.

(b) Eztension of period. For purposes
of section 170(b) (1) (A) (vii) and (e) (1)
(B) (ii), in the case of a taxable year
ending in either 1970 or 1971, the period
referred to in section 170(b(1) (E) (ii)
for making certain distributions shall
not expire before the 30th day after
final regulations under section 170(b)
(1) (B) (ii) are published in the FEDERAL
REGISTER.

Because of the need for immediate
guidance with respect to the provisions
contained in this Treasury decision, it
is found impracticable to issue it with
notice and public procedure thereon
under subsection (b) of section 553 of
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title 5 of the United States Code or sub-
ject to the effective date limitation of
subsection (d) of that section.

(Sec. 7805 of the Internal Revenue Code of
1054; 68A Stat. 917; 26 U.S.C. 7805)

[seAL] RanporLrPH W. THROWER,
Comumnissioner of Internal Revenue.

Approved: March 11, 1971.

Epwin S. COHEN,
Assistant Secretary of
the Treasury.

[FR Doc.71-3586 Filed 8-12-71;8:50 am]

Title 32—NATIONAL DEFENSE

Chapter |—Office of the Secretary
of Defense

SUBCHAPTER M-—MISCELLANEOUS

PART 262—POLICIES GOVERNING
THE CONTRIBUTION OF FEDERAL
FUNDS TO THE STATES UNDER
CHAPTER 133, TITLE 10, UNITED
STATES CODE—FACILITIES FOR RE-
SERVE COMPONENTS

The following revision to Part 262 was
approved by the Deputy Secretary of De-
fense on February 11, 1971; ;

Sec.

262.1
262.2
262.3
2624
262.5

Purpose.

Applicability and scope.

Policies and procedures.

Authority of DOD agencies,

Background information relating to
10 US.C. 183,

AvuTHoORITY: The provisions of this Part 262
issued under sec. 301, 80 Stat. 379; 5 U.S.C.
301.

§ 262.1 Purpose.

(a) This part updates and expands
the policies established to implement
section 2233(a) (2), (3), and (4) of
chapter 133, title 10, United States Code
which contains authority to provide fa-
cilities for the training of all Reserve
components of the Armed Forces and
authorizes contributions of Federal funds
to the several States of the United States,
Puerto Rico, and the District of Colum-
bia (hereinafter referred to collectively
as the States), as the Secretary of De-
fense shall determine to be necessary:

(1) To expand, rehabilitate, or convert
facilities owned by such State to the ex-
tent required for the joint utilization of
such facilities;

(2) To expand, rehabilitate, or con~
vert facilities owned by such State to the
extent made necessary, or to acquire,
construct, expand, rehabilitate, or con-
vert such additional facilities as he shall
determine to have been made essential,
by any conversion, redesignation, or re-
organization of a unit or units of the
Army National Guard of the United
States or the Air National Guard of the
United States, requested or authorized
by the Secretary of the Army or the
Secretary of the Air Force, respectively;

(3) To acquire, construct, expand, re-
habilitate, or convert by such State such
additional facilities that have been made

essential by any increase in the strength
of the Army National Guard of the
United States or the Air National Guard
of the United States. )

(b) It establishes criteria under which
Federal funds may be contributed to the
States to provide training facilities for
the above Reserve components.

§ 262.2 Applicability and scope.

The provisions of this part apply to
the Military Departments and encom-
pass the Army National Guard of the
United States and the Air National
Guard of the United States, respectively
(hereinafter referred to as “Reserve
components’) .

§ 262.3_ Policies and procedures.

In carrying out the provisions of this
part, the Secretaries of the Military
Departments will comply with the
following:

(a) Each project toward which a con-
tribution is granted by the Federal Gov-
ernment under the authority contained
in chapter 133, 10 U.S.C. shall be cov-
ered by an agreement between the
United States and the State. The pur-
pose of such agreement is to delineate
the equities and obligations involved and
assure not only a clear understanding
of these obligations but definitely to es-
tablish these equities.

(b) The following policies are fo be
used as a guide in negotiating and exe-
cuting agreements with States in the im-
plementation of clauses (2), (3), and
(4) of section 2233(a) of chapter 133,
10 USC.:

(1) All work authorized pursuant to
clauses (2), (3), and (4) of section 2233
(a) of chapter 133, 10 U.S.C. shall be
done in accordance with the laws of the
State in which the project is located,
and under the supervision of officials of
such State, subject to inspection and ap-
proval by the Secretary of Defense or
his delegate.

(i) Provisions definitive of such in-
spection and approval shall be included
in said agreement, to accomplish the
purpose of assuring that the work per-
formed toward which the Federal con-
tribution is made complies with the
plans, specifications, criteria, and stand-
ards approved for the project by the Sec-
retary of Defense or his delegate. :

(ii) Except for supervision of a proj-
ect, which function is reserved by law
to State officials, the services of the Chief
of Engineers or the Chief of the Naval
Facilities Engineering Command may be
utilized to the extent mutually agreed
by the State and the Military Depart-
ment concerned.

(2) A separate agreement shall be en-
tered into between the State and the
Federal Government for each project
covering the terms, conditions, equities,
and obligations of the parties. A

(3) The State, as defined in section
2232(1) of chapter 133, 10 U.S.C. shall
certify that it has the legal authority and
the necessary funds to accomplish its
share of the project, that it will furnish
evidence satisfactory to the Department
of Defense of a perfected title to, or
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other adequate property interest in, ac-
ceptable and suitable real estate, and
that such real estate is located in an
area appropriate, under local laws and
ordinances relating to location and con-
struction, to the use for which the facil-
ities are intended.

(4) Plans, specifications and cost esti-
mates shall be approved by the Federal
Government.

(5) Unless terminated under the pro-
visions of subparagraph (18) of this par-
agraph, the agreement shall remain in
full force and effect for the fixed term
of years which represents the estimated
useful life of the facility.

(6) When a facility is to be jointly
used by two (2) or more Reserve Com-
ponents, the agreement shall:

(i) Identify the space, both within
and outside the building or buildings,
which is to be maintained and reserved
for the exclusive use of those Reserve
components that are designed by the
Federal Government;

(ii) Identify the space, both within
and outside the building or buildings,
which is to be used in common by all
Reserve components assigned to ‘the
facitity;

(ili) Presecribe the extent of collabo-
ration between the State and the Fed-
eral Government in the selection of the
site location and the orientation of the
facilities to be jointly and exclusively
utilized by those Reserve components
which are designated by the Federal
Government;

(iv) Prescribe the costs to be borne
by the Federal Government and by the
State in maintaining the common use
space, both within and outside the
building or buildings, and in general
administrative expense for janitorial and
similar service. Each such agreement
shall take cognizance of the net proceeds
derived from leasing the facility or other
arrangements and other income in ac-
cordance with section 2236(c) (2) of
chapter 133, 10 U.S.C.

(v) Prescribe generally for the time
and extent of the use by the various
components, and prescribe the method
of resolving conflicts in schedules for
use of the facilities.

_(7) Insofar as it is determined at the

time the Federal contribution is made
that it is impracticable for the State and
the Federal Government to delineate the
extent of the spaces to be jointly and
exclusively utilized by those Reserve
components designated by the Federal
quemment, the agreement shall con-
tain a covenant on the part of the State
substantially as follows:

To make such facility available for Joint
utilization to the extent that the State shall
hereafter deem it to be practicable.

(8) In the event it is necessary to ap-
ply the concept of & “master agreement”
contemp{ating future individual agree-
ments with respect to specific projects,
such “master agreement” shall contain
an affirmative .covenant on the part of

%g:mS_tate in substantially the following
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A the time each confribution is made by
‘the Government, to negotiate concerning the
extent to which the facility covered thereby
will be made available for joint use by units
«of two or more of the Reserve components
of the Armed Forces.

(9) At no time during the term of the
agreement shall such State permit any
disposition or use to be made of such
facility which will interfere with its use
for the administration and training of
units of the Reserve components of the
Armed Forces of the United States, or in
time of war or national emergency of
other units -of the Armed Forces of the
TUnited States or any other use by the
Federal Government.

(10) The State shall take necessary
action to the extent of its power or au-
thority, to prohibit use of the facility by
outside interests (such as adjacent land
owners, public utility corporations, etc.)
that would interfere with its use for its
intended purpose.

(11) The State shall be required to
maintain and preserve the facility in a
state of good repair except that the Fed-
eral Government may contribute to the
cost of ‘maintenance to an extent com-
mensurate with the joint use of the facil-
ity by those Reserve components which
are designated by the Federal Govern-
ment. Each such agreement shall take
cognizance of the net proceeds derived
from leasing the facility. or other ar-
rangements and other income in accord-
ance with section 2236(c) (2) of chapter
133, 10 US.C.

(12) Where the State accomplishes the
project by contract, the State shall let
such contract in accordance with the
laws.of such State, and under those regu-
lations within the Armed Services Pro-
curement Regulation which are ap-
plicable to féderally assisted programs
insofar as the application of such regu-
lations by supervisory officials of the State
is not precluded by nor inconsistent with

the State laws. All contracts, subcon-

tracts, and change orders shall be sub-
ject to prior approval by the Federal
Government.

(13) The Federal Government shall
determine what costs incurred or to be
incurred by the State are allowable
under the terms and conditions of the
agreement. When so requested by the
State, such determination shall be made
prior fo the execution of any contract by
the State, and the State shall be advised
thereof in writing, subject to conform-
ance with applicable Department of De-
fense military construction policies and
criteria.

(14) The State shall be required to
maintain an accounting system which is
acceptable to the Federal Government
with respect to the construction work, as
well as to-the subsegquent maintenance
and operation of those facilities toward
which the Federal Government con-
tributes or will contribute funds for such
maintenance and operation, including
those facilities to be jointly used by other
Reserve components,

(15) The contributions of funds by
the Federal Government to the State
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shall be in accordance with a system
‘whereby the Federal Government main-
‘tains adequate control of the expenditure
of such funds until payment is due the
contractor for work already completed.
Payment, however, may be made peri-
odically as work progresses, and the Fed-
eral share of the funds will be obligated
upon ‘the approval of the construction
contract by the Pederal Government, and
will be made available in accordance with
established fiscal procedures.

(16) The "appropriate legal authority
of the State shall certify that in his
opinion the agreement is legal and bind-
ing and that its execution is duly author-
ized, and upon reguest of the Federal
Government, the State shall furnish evi-
dence of its authority to enter into the
agreement.

(17) The agreement shall contain
other clauses, which in the opinion of
the cognizant Military Department and
‘State, are required to more specifically
delineate the equities and obligations of
both the State and Federal Government
and which are not in conflict with the
policies enumerated herein.

(18) The agreement shall contain a
clause and existing agreements may be
amended fo include a clause providing
for termination of the agreement, sub-
ject to the approval of the Secretary of
Defense or his designee, prior to expira-
tion-of the fixed term: Provided, That:

(1) "The facility is replaced in kind
without any further contribution by the
Federal Government and the State exe-
cutes an agreement on the replacement
Tacility for the unexpired term of the
agreement to be terminated, or

(ii) The State agrees to reimburse the
Federal Government for its equity in the
asset which shall be computed as that
proportion of the Federal contribution
or grant as the unexpired term of the
agreement bears to the full term of the
agreement,

§262.4 Authority of DOD agencies.

The provisions of DOD Directive
5100.10, subject: “Delegation of Author-
ity With Respeet to Reserve Forces Fa-
cilities,” dated August 20, 1962 (published
at 27 F.R. 8630, Aug. 29, 1962), which
delegates certain authorities with respect
to Reserve Forces Facilities vested in the
Secretary of Defense by the Act, as
amended (chapter 133 title 10, United
States Code), to certain officials in the
Department of Defense, apply specifically
in the implementation of this Directive.

§262.5 Background information relat-
ing to 10 U.S5.C. 133.

(a) It is recognized that many existing
State-owned or State-controlled facilities
contain certain types of space, such as
drill ‘halls, which were not being fully
utilized because of limited support (ad-
ministrative) space, locker rooms, ete.
Contributions of Federal funds to the
State for the expansion of these facilities
to provide this additional space will in-
sure maximum fiscal economy through
the full and joint utilization of common
space to the maximum extent practicable,
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(b) It is also recognized that many
existing State-owned or State-controlled
facilities cannot physically accommodate
certain equipment involved upon conver-
sion, redesignation, or reorganization of
the organizational units previously as-
signed to those facilities. A provision of
chapter 133, 10 U.S.C. (see §262.1(b))
will relieve the States of the inequitable
burden of financing the cost of physical
changes in existing facilities made nec-
essary by such organizational changes
requested or authorized by the Federal
Government.

MAavurICE W. ROCHE,
Director, Correspondence and
Directives Division, OASD
(Administration) .

[FR Doc.71-3525 Filed 3-12-71;8:47 am]

Title 49—TRANSPORTATION

Chapter lll—Federal Highway Ad-
ministration, Department of Trans-
portation

SUBCHAPTER B—MOTOR CARRIER SAFETY
REGULATIONS

[Docket No. MC-16; Notice No. 71-4]

PART 397—TRANSPORTATION OF
HAZARDOUS MATERIALS; DRIVING
AND PARKING RULES

The Director of the Bureau of Motor
Carrier Safety is issuing a major revision
of the rules in the Motor Carrier Safety
Regulations pertaining to the safe trans-
portation of hazardous materials by car-
riers who engage in interstate or foreign
commerce. This revision is part of a
broad Federal program of increased ef-
forts towards reducing the level of risks
involved in the movement of hazardous
materials. Many fatal—and sometimes
catastrophic—accidents have occurred in
recent years. The result has been renewed
program emphasis on eliminating unsafe
practices and regulations that permit
them to exist. In the recent Hazardous
Materials Transportation Control Act of
1970 (Public Law 91-458), Congress
again made it clear that the Department
of Transportation has primary responsi-
bility for ensuring that the hazards of
transporting dangerous commodities are
reduced to the lowest possible level.r The
recent adoption of revised regulations
pertaining to reporting of serious acci-
dents involving transportation of hazard-
ous materials (35 F.R. 16836) was a step
aimed at carrying out that responsibility.

1 The responsibility is shared to some ex-
tent with other Federal and State agencies.
The Department of Defense is the largest
shipper of hazardous materials, The Inter-
state Commerce Commission issues certifi-
cates to for-hire carriers of those materials.
In a recent decision (111 MCC 575) the Com-
mission said that despite the transfer to the
Department of Transportation of responsi-
bility for prescribing routes over which haz-
ardous commodities may be transported, the
Commission remains empowered to prohibit
authorized carriers from deviating from the
routes specified in their certificates. There is,
therefore, a coordinate responsibility for
safety of operations among all these Federal
agencies,
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This revision of Part 397 is another
such step. Taken in conjunction with
programed increases in enforcement and
educational activities, it should result in
a significant increase in the level of
safety with which hazardous substances
are moved over the Nation’s highways.

Features of the revised rules were first
proposed as long ago as 1961, however,
the immediate genesis of this revision
of Part 397 is a notice of proposed rule
making which the Federal Highway
Administrator issued on December 11,
1969 (34 F.R. 20214). In that Notice, the
Administrator set forth the text of the
proposed new regulations and invited
interested persons to comment upon
them. Twenty-five parties responded to
that invitation. In addition, the views
of other Federal agencies which have
duties relating to hazardous materials
were received and considered, As a result
of the Bureau’s study of the available
information and views, the following ac-
tions have been taken:

1. Section 397.1(a) (1), as proposed,
would have obligated every supervisory
employee or officer of a motor carrier
to know and obey the rules in Part 397.
In response to contentions that the ap-
plication of those duties was stated too
broadly, the Director has limited the
duties so that they apply only to carrier
officers or employees who perform super-
visory duties related to transportation
of hazardous materials. Carrier person-
nel on the operating level, i.e., those who
operate or are in charge of vehicles con~
taining hazardous materials, are obli-
gated to know and comply with the reg-
ulations under § 397.1(a) (2).

2. The issue of compliance with State
and local laws dealing with transporta-
tion of hazardous materials caused con-
siderable controversy. In § 397.3 of the
proposal, the Administrator provided
that motor vehicles containing hazard-
ous materials must be operated in ac-
cordance with those laws to the extent
that they impose a more affirmative obli-
gation or restraint tBan applicable De-
partment of Transportation regulations.
Some persons who filed comments asked
the Director to preempt all State and
local laws, pointing to the benefits that
would flow from uniform Federal regula-
tions having universal application and
eliminating the burdens of special local
law or regulation, Some respondents
argued against any reference to State
and local laws at all; these persons saw
the proposal as placing carriers in double
jeopardy and requiring them and their
drivers to make fine jurisdictional dis-
tinctions. The Director has decided that
neither of these positions is valid, and
that § 397.3 should be adopted in its
proposed form, The request for total
Federal preemption vastly overstates the
existing authority or capability of this,
or any other Federal agency to establish
rules governing all phases of the opera-
tion of motor vehicles, regardless of the
nature of the commerce. Establishment
and enforcement of those rules has his-
torically been based on the character
of the commerce, and the tradition is
too far along to be broken in the context
of an administrative rulemaking pro-
ceeding. Consequently, Federal regula-

tions must continue to play a leading,
but not exclusive role in the totality of
law governing motor vehicle operations,
Restated § 397.3 merely applies to ve-
hicles transporting hazardous materials,
a rule which has been in force for inter-
state carriers generally for many years.
(See 49 CFR 392.3.) No undue burdens
appear to have resulted from requiring
those same carriers to obey local and
State laws. The only novelty in restating
the rule in Part 397 is that it will now
apply to intrastate movements of haz-
ardous materials by interstate carriers.
The claim that this action will impose
new and unbearable obligations appears
to be an overstatement.

3. Under § 397.5(a) of the proposal, a
motor vehicle transporting Class A or
Class B explosives or Poison Class A
would have been subject to a eontinuous
attendance requirement. There were
many objections to extending the re-
quirement to Class A poisons. The Direc-
tor has concluded that these objections
are meritorious, particularly so because
the Hazardous Materials Regulations
Board has issued a notice which may re-
sult in a broad expansion of the number
of substances classified as Poison Class A
(Docket No. HM-51, 35 F.R. 8831). Con-
sequently, the reference to Poison Class A
has been dropped from § 397.5(a) and
from a number of other rules designed to
cover the more dangerous hazardous ma-
terials. However, this subject will re-
main open pending the final rule issued
in HM-51.

4. Section 397.5(b) contains the ex-
ceptions to the general rule that vehi-
cles containing Class A or Class B explo-
sives must be continuously attended. The
purpose of these exceptions is to permif
motor carriers to develop so-called “safe
havens,” parking areas constructed so
that, in the event the contents of a vehi-
cle explode, the danger to the public in
the vicinity will be minimized. The pro-
posal was design-oriented in this respect.
It specified that the parking area must
be surrounded by hills, timber, or other
natural features or by an earthen revet-
ment, Comments indicated that, in this
respect, the specification was too restric-
tive, and did not allow for development
of new methods of assuring the protec-
tion of the public. Therefore, the Direc-
tor has eliminated this feature of the
proposal. Under the revised rule, the
“safe haven” must be an area that has
been approved by competent govern-
mental authorities as appropriate for
parking vehicles containing dangerous
explosives. Other prerequisites of the
“safe haven” concept, as set forth in
the proposed rule, remain unchanged:
except for vehicles containing small
quantities of explosives at construction
or survey sites, the explosive-laden vehi-
cles must be on property of the carrier,
a shipper, or consignee, and the person
in charge of the cargo must be aware of
jts nature and of appropriate steps to
follow in emergencies. Finally, it should
be noted that neither §397.5 nor any
other provision of the revised Part pur-
ports to cover commodities or vehicles
once the commodities have been accepted
at their final destinations. This is the
case because, as a jurisdictional matter,
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the scope of the regulations is limited
to activities which oceur during the flow
of commerce.

5. The sole change in § 397.5(c), which
deals with attendance of vehicles con-
taining hazardous materials other than
Class A or Class B explosives, is the
elimination of a provision which would
have limited to 15 minutes the length
of time a driver may leave such a vehi-
cle unattended on a public street or
highway. The contents of several com-
ments indicated that the 15-minute
limitation would prove unduly rigid and
unfeasible in many instances. It has,
therefore, been deleted. However, the
Director has left intact a provision that
permits those vehicles to be left un-
attended only while the drivers are per-
forming duties incident and necessary
to their duties as vehicle operators, and
this exception will be narrowly construed.

6. The major change in the rules re-
lating to parking of motor vehicles con-
taining hazardous materials has been
deletion of vehicles carrying Poison Class
A from the category of vehicles within
the prohibition against on-street park-
ing, parking on private property without
the consent of the property’s custodian,
or long-term parking near buildings and
other structures likely to be occupied by
large numbers of people. Section 397.7
now subjects only vehicles containing
Class A or Class B explosives to those
prohibitions, Vehicles carrying other
hazardous materials are also prohibited
from being parked on or near a street
or highway. However, in light of com-
ments that such a ban, if absolute, would
preclude loading and off-loading in areas
where no off-street parking is available,
the Director has added an exception to
cover this situation. Several comments
argued for abandoning any proscription
against parking vehicles containing
hazardous materials in certain locations.
The argument is that these prohibitions
would penalize drivers and carriers whose
vehicles break down. That is not the
case, Since violators of the rule may be
bunished only if they act “knowingly”,
those in charge of vehicles that come to
rest in a dangerous location because of
mechanical failure do not risk culpa-
bility for events beyond their control—
at least if they used due care to begin
the journey with sound equipment. The
objective of the rule is to avoid, as much
as 1s possible, the exposure of parked
vehicles carrying dangerous cargoes to
accidents when they are parked, particu-
larly on or near high-speed highways.

7. For many years, the Motor Carrier
Safety Regulations have specified that
vehicles containing hazardous materials
must, whenever possible, be routed so as
to avoid congested places and other loca-
tions where fire, explosion, or escape of
tlhose materials could have catastrophic
results. Nevertheless, recent years have
seen a number of near disasters resulting
from vehicles leaving safe routes for
other and more hazardous ones, The
Director has concluded, therefore, that
the rules must be made more specific
and less ambiguous. At the same time,
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he recognizes that routing of hazardous
cargoes often requires compromises be-
tween population density in a corridor
in ‘which a highway is located and the
expeditious manner with which the
vehicle can pass through that corridor.
Thus, § 397.9(a) is essentially unchanged
from the version that appeared in the
proposal. What is really necessary, to
assure maximum safety, is increased at-
tention to the matter of routing by
managers and dispatchers of property
motor vehicles, with routes being
planned in advance for the purpose of
minimizing risks and drivers being edu-
cated and required to follow the plans.
The motion of a written routing plan
for vehicles carrying Class A or Class B
explosives is not novel, for it was pro-
posed by the Interstate Commerce Com-
mission in 1961 (26 F.R. 8040) . It should
help to eliminate unnecessary exposure
of those vehicles to situations in which
an otherwise run-of-the-mill accident
may become a catastrophe. The concept
of a written route plan has therefore,
been written into § 397.9(b). It need not
be burdensome, since formal guidelines
and forms have not been imposed,
Results are the true test of the effec-
tiveness of compliance with the rules.

8. In response to comments, "§ 397.15
has been changed so that, even though
someone must be in control of fueling
a vehicle containing hazardous mate-
rials, he may use a fueling device having
an automatic cutoff mechanism. On the
other hand, the Director has declined
to adopt the contention that there is no
need to promulgate a special rule on
fueling which includes vehicles powered
by diesel fuel. It was argued that diesel
fuel, in contrast to gasoline, involves a
negligible risk of fire, and hence that
vehicles using it ought to be exempted.
The evidence does not warrant conclud-
ing that the hazards associated with
fueling diesel vehicles are so low as to
justify exemption them from the rule. In
a notfice issued in February 1970, it was
noted that “accident investigations by
the Bureau of Motor Carrier Safety in-
dicate that diesel fuel, although less
volatile than gasoline, creates a sub-
stantial risk of fire in some accident situ-
ations.” (35 F.R. 3177). No evidence sub-
stantiating a contrary view has been re-
ceived. Therefore, the Director has de-
cided to issue a rule applicable to both
gasoline-powered vehicles and those
using diesel fuel.

9. Section 397.17, dealing with tires,
was easily the most controversial provi-
sion in the notice of proposed rule mak-
ing, It proposed mandatory, periodic, en
route inspection of tires on certain vehi-
cles equipped with dual tires and im-
mediate replacement of tires found to be
damaged or overheated. The comments
addresed themselves to three issues: (1)
The application of the rule to vehicles
using tubeless tires; (2) the period spec-
ified for en route inspections (every two
hours or 100 miles, whichever is less);
and (3) the remedial action to be taken
by the driver, On the first point, several
comments argued that tire fires in tube-
less tires are nonexistent, In looking into
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this matter, the Bureau of Motor Carrier
Safety conducted a study of tire fire ac=
cidents that were reported to it under the
requirement of Part 394. It found nine
instances in which tubeless tires had
caught fire, These nine cases are a rela-
tively small proportion of the 98 tire fire
accidents reported. Nevertheless, their
existence refutes the allegations of the
filings that such fires do not occur and
further enforces the position for the need
for mandatory periodic inspection of all
tires while vehicles containing hazard-
ous materials are engaged in long trips.

Comments on the specified period for
en route inspections were quite diverse.
Some persons argued for different time-
tables, others contended that no inspec-
tion at all ought to be required, while
a third group said that pretrip inspec-
tion programs, coupled with improved
driver education efforts, would suffice.
Some comments supported the benefits
of en route inspections but suggested
that no precise intervals be specified, on
the ground that the 100-mile/2-hour
rule did not give drivers sufficient leeway
in selecting a location at which to stop.
Accident investigations and compliance
checks by the Bureau demonstrate the
need for pretrip and en route mandatory
inspection requirements. The data make
it abundantly clear that, at present,
drivers of vehicles transporting haz-
ardous materials are not making proper
pretrip inspections of those vehicles.
There appear to be several reasons why
this is so. Some drivers refuse to expend
the time needed to perform an adequate
inspection. Others have not been trained
to check their vehicles properly, Fur-
thermore, tire manufacturers have
agreed that periodic en route inspections
are the best method of preventing tire
fires. Their views are borne out by acci-
dent experience. For these reasons, the
Director has decided, in view of the seri-
ous consequences flowing from tire fires
and the risks they entail, to require in-
spection of fires by drivers of vehicles
containing hazardous materials at the
outset of each trip, whenever the vehicle
is parked and, in any event, at least once
during each 2 hours or 100 miles of
travel. The inability of drivers to per-
form tire inspections precisely every 2
hours or at the 100-mile point is recog-
nized. Therefore these two alternative
criteria are written as maxima, Here
again, advance planning is desirable and
prudent, so that the process of route
selection will include choices of pre-
planned sfopping points for inspection
of tires.

When a tire is found to be flat, leak-
ing, or improperly inflated—though not
dangerously hot—it may often be safer *
to move the vehicle to a position of
safety than to attempt to perform on-
the-spot repairs. In recognition of this
consideration, which was the subject of
some comments, the Director has agreed
to permit such a vehicle to be driven to
“the nearest safe place to perform the
required repair, replacement, or infla-
tion.” Several comments asked how a
driver is supposed to ascertain when a
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tire is “improperly inflated”. These words
were not infended to require drivers to
carry gauges and to ensure that each
tire’s inflation pressure is precisely at
the mark called for in its manufac-
turer's specifications. They must be read
in the context of the dominant objective
of the rule—prevention of tire fires. The
Director expects that any well-trained
and well-qualified driver will be able to
tell, upon visual or physical inspection,
whether a tire is so grossly underinflated
as to be likely to overheat to the point
of combustion.

Once an overheated tire is discovered,
prudence dictates that the vehicle should
not be moved at all until the tire has
been removed and the cause of the over-
heating has been corrected. Experience
demonstrates that an overkeated fire
frequently presents latent hazs~ds that
are difficult to predict or control. It was
suggested that if an asbestos blanket
were carried on a vehicle, the need for
periadic en route inspection of its tires
would diminish. Asbestos blankets may
serve a useful purpose in controlling tire
fires. However, they have their disad-
vantages. If a tire has become over-
heated, covering it with an asbestos
blanket does not eliminate the heat that
has built up in it and may only delay
the tire’s ignition. In these circum-
stances, the Director has decided to ad-
here to the rule that overheated tires
must be removed from a vehicle before
that vehicle is moved.

10. Section 397.19 of the proposal, deal-
ing with instructions and documents
that must be given to drivers of certain
vehicles carrying hazardous materials,
has been extensively modified. For rea-
sons noted above, the application of this
section has been restricted to drivers of
vehicles transporting Class A or Class
B explosives. Section 397.19(a) (2) of the
proposal, as construed by many persons
who commented, would have required a
driver to be supplied with, and to carry,
the text of the laws relating to the trans-
portation of hazardous materials in
every jurisdiction in which his vehicle
is operated. The Director agrees with
those who argued that an on-board en-
cyclopedia of statutes, ordinances, and
regulations, would have little utility, The
provision has, therefore, been redrafted
so that carriers can furnish drivers with
summary information about the opera-
tive rules of laws written in a manner
that will enable each driver readily to
understand what is expected of him.
Paragraph (¢) has been changed to re-
quire drivers to be familiar with those
documents that must be in their posses-
sion. One such document is the written
route plan required under § 397.9(b). Al-
though some persons objected to this
requirement on the ground that it tended
to increase paperwork, others, particu-
larly State and local regulatory agencies,
supported it. The support of those agen-
cies was grounded in accident experience
in the localities to which their jurisdic-
tion extends. On balance, the Director
has decided that the benefits of having
a written roufe plan in the driver's pos-
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session outweigh any additional admin-
istrative burdens they might entail,

In consideration of the foregoing,
Chapter IIT of Title 49, CFR is amended
by revising Part 397 of Subchapter B to
read as set forth below. -

Effective date. This revision of Part
397 is effective on June 1, 1971.

This revision of Part 397 of the Motor
Carrier Safety Regulations is issued
under the authority of 18 U.S.C. 834, sec-
tion 204 of the Interstate Commerce Act,
as amended, 49 U.S.C. 304, section 6 of
the Department of Transportation Act,
49 US.C. 1655, and the delegations of
authority at 49 CFR 148 and 49 CFR
389.4.

Issued on March 5, 1971,

RoBERT A. KAYE,
Director,
Bureau of Motor Carrier Safety.

Bec.

397.1  Application of the rules in this part.

3973 State and local laws, ordinances, and
regulations.

3975 Attendance and survelllance of
motor vehicles.

8977 Parking,

3979 Routes.

397.11 Fires.

897.13 Smoking.

397.15 Fueling,

397.17 Tires.

307.19 Instructions and documents.

AvuTHorITY: The provisions of this Part
397 issued under 18 U.S.C. 834, sec. 204 of
the Interstate Commerce Act, as amended
(49 U.S.C. 304), sec. 6 of the Department of
Transportation Act (49 U.S.C, 1655), and the
delegation of authority by the Secretary of
Transportation in 49 CFR 14(c).

§397.1
part.

(a) The rules in this part apply to
each motor carrier engaged in the trans-
portation of hazardous materials by a
motor vehicle which must be marked or
placarded in accordance “with § 177.823
of this title and to—

(1) Each officer or employee of the
carrier who performs supervisory duties
related to the transportation of hazard-
ous materials; and

(2) Each person who operates or who
is in charge of a motor vehicle containing
hazardous materials,

(b) Each person designated in para-
graph (a) of this section must know and
obey the rules in this part.

§ 397.3 Siate and local laws, ordinances,
and regulations.

Every motor vehicle containing haz-
ardous materials must be driven and
parked in compliance with the laws, ordi-
nances, and regulations of the jurisdic-
tion in which it is being operated, unless
they are at variance with specific regula-
tions of the Department of Transporta-
tion which are applicable to the opera-
tion of that vehicle and which impose a
more stringent obligation or restraint.

§397.5 Auendance and surveillance of
motor vehicles.

(a) Except as provided in paragraph
(b) of this section, a motor vehicle which

Application of the rules in this

contains Class A or Class B explosives
must be attended at all times by its driver
or a qualified representative of the motor
carrier that operates it.

(b) The rules in paragraph (a) of this
section do not apply to a motor vehicle
which contains Class A or Class B explo-
sives if all the following conditions
exist—

(1) The vehicle is located on the prop-
erty of a motor carrier, on the property
of a shipper or consignee of the explo-
sives, or, in the case of a vehicle contain-
ing 50 pounds or less of either Class A
or Class B explosives, on a construction
or survey site; and

(2) The lawful bailee of the explosives
is aware of the nature of the explosives
the vehicle contains and has been in-
structed in the procedures he must follow
in emergencies; and

(3) The vehicle is within the bailee's
unobstructed field of view, or is located
in an area specifically approved in writ-
ing by local, State, or Federal govern-
mental authorities for the parking of
vehicles confaining Class A or Class B
explosives.

(c) A motor vehicle which contains
hazardous materials other than Class A
or Class B explosives and which is located
on a public street or highway or the
shoulder of a public highway must be
attended by its driver. However, the vehi-
cle need not be attended while its driver
is performing duties which are incident
and necessary to his dufies as the opera-
tor of the vehicle.

(d) For purposes of this section—

(1) A motor vehicle is attended when
the person in charge of the vehicle is on
the vehicle, awake, and not in a sleeper
berth, or is within 100 feet of the vehicle
and has it within his unobstructed field
of view.

(2) A qualified representative of =
motor carrier is a person who— ;

(i) Has been designated by the carrier
to attend the vehicle;

(ii) Is aware of the nature of the haz-
ardous materials contained in the vehicle
he attends;

(iii) Has been instructed on the pro-
cedures he must follow in emergencies.
and

(iv) Is authorized to move the vehicle
and has the means and ability to do so.

(e) The rules in this section do not
relieve a driver from any obligation im-
posed by law relating to the placing o
warning devices when a motor vehicle
is stopped on a public street or highway.
§ 397.7 Parking.

(a) A motor vehicle which contains
Class A or Class B explosives must not
be parked— ;

(1) On or within 5 feet of the traveled
portion of a public street or highway;

(2) On private property (ncluding
premises of a fueling or eating facilxt}"{
without the knowledge and consent of
the person who is in charge of the prop-
erty and who is aware of the nature of
the hazardous materials the vehicle con-
tains; or
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(3) Within 300 feet of the bridge,
unnel, dwelling, building, or place where
cople work, congregate, or assemble, ex-

cept for brief periods when the necessi-
ties of operation require the vehicle to be
parked and make it impracticable to park
the vehicle in any other place.

(h) A motor vehicle which contains
hazardous materials other than Class A
or Class B explosives must not be parked
on or within five feet of the traveled por-
tion of public street or highway except
for brief periods when the necessities of
operation require the vehicle to be parked
and make it impracticable to park the
vehicle in any other place.

§397.9 Rontes.

(a) Unless there is no practicable al-
ternative, & motor vehicle which contains
hazardous materials must be operated
over routes which do not go through or
near heavily populated areas, places
where crowds are assembled, tunnels,
narrow streets, or alleys. Operating con-
venience is not a basis for determining
whether it is practicable to operate a
motor vehicle in accordance with this
paragraph,

(b) Before a motor carrier requires or
permits a motor vehicle containing Class
A or Class B explosives to be operated, he
must prepare a written plan of a route
that complies with the rules in para-
graph (a) of this section for that vehicle
and must furnish a copy of the written
plan to the vehicle's driver.

§397.11 Fires,

(a) A motor vehicle containing haz-
ardous materials must not be operated
near an open fire unless its driver has
first taken precautions to ascertain that
the vehicle can safely pass the fire with-
out stopping.

(b) A motor vehicle containing haz-
ardous materials must not be parked
within 300 feet of an open fire,

§397.13 Smoking.

; No person may smoke or carry a
lighted cigarette, cigar, or pipe on or
within 25 feet of—

(a) A motor vehicle which contains
explosives, oxidizing materials, or flam-
mable materials; or

(b) An empty tank motor vehicle which
has been used to transport flammable
liquids or gases and which, when so used,
was required to be marked or placarded

in accordance with the rules in § 177.823
of this title.

§397.15 Fueling.
When a motor vehicle which contains
hazardous materials is being fueled—

méa’s Its engine must not be operating;

(b) A person must be in control of
the fueling process at the point where
the fuel tank is filled.

§397.17 Tires.

(a) If a motor vehicle which contains
hazardous materials is equipped with
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dual tires on any axle, its driver must
stop the vehicle in a safe location at
least once during each 2 hours or 100
miles of travel, whichever is less, and
must examine its tires. The driver must
also examine the vehicle’s tires at the
beginning of each trip and each time the
vehicle is parked.

(b) If, as the result of an examina~
tion pursuant to paragraph (a) of this
section, or otherwise, a tire if found to
be flat, leaking, or improperly inflated,
the driver must cause the tire to be re-
paired, replaced, or properly infilated be-
fore the vehicle is driven. However, the
vehicle may be driven to the nearest safe
place to perform the required repair,
replacement, or inflation.

(¢c) If, as the result of an examina-
tion pursuant to paragraph (a) of this
section, or otherwise, a tire is found to
be overheated, the driver shall immedi-
ately cause the overheated tire to be re-
moved and placed at a safe distance from
the vehicle. The driver shall not operate
the vehicle until the cause of the over-
heating is corrected.

(d) Compliance with the rules in this
section does not relieve a driver from
the duty to comply with the rules in
§§ 397.5 and 397.7.

§ 397.19 Instructions and documents.

(a) A motor carrier that transports
Class A or Class B explosives must fur-
nish the driver of each motor vehicle in
which the explosives are transported with
the following documents:

(1) A copy of the rules in this part;

(2) A document containing summary
information about the laws, ordinances,
and regulations pertaining to transpor-
tation of explosives of each State (in-
cluding the District of Columbia) in
which the vehicle will be operated; and

(3) A document containing instruc-
tions on procedures to be followed in the
event of accident or delay. The docu-
ments must include the names and tele-
phone numbers of persons (including
representatives of carriers or shippers)
to be contacted, the nature of the ex-
plosives being transported, and the pre-
cautions to be taken in emergencies such
as fires, accidents, or leakages.

(b) A driver who receives documents
in accordance with paragraph (a) of this
section must sign a receipt for them. The
carrier must retain the receipt in its files
for one year at its principal place of
business or at such regional or terminal
offices as the Director of the Bureau of
Motor Carrier Safety may approve.

(¢) A driver of a motor vehicle which
contains Class A or Class B explosives
must have in his possession and be fa-
miliar with—

(1) The documents specified in para-
graph (a) of this section;

(2) The documents specified in
§ 177.817 of Chapter I of this title; and
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(3) The written route plan specified
in § 397.9(b).

[FR Doc.71-3515 Filed 3-12-71;8:46 am]

Title 19—CUSTOMS DUTIES

Chapter I—Bureau of Customs,
Department of the Treasury

PART 153—ANTIDUMPING

Ferrite Cores (of the Type Use in Con-
sumer Electronic Products) From
Japan

MarcH 11, 1971,

Section 201(a) of the Antidumping
Act, 1921, as amended (19 U.S.C. 160(a)),
gives the Secretary of the Treasury re-
sponsibility for determination of sales at
less than fair value, Pursuant to such
authority the Secretary of the Treasury
has determined that ferrite cores (of the
type used in consumer electronic prod-
ucts) from Japan are being, or are likely
to be, sold at less than fair value within
the meaning of section 201(a) of fhe
Antidumping Act, 1921, as amended (19
U.S.C. 160(a)). (Published in the Fep-
ERAL REGISTER of October 29, 1970 (35
FR. 16745, F.R. Doc. 70-14594) .)

Section 201(a) of the Antidumping
Act, 1921, as amended (19 U.S.C. 160(a)),
gives the U.S. Tariff Commission respon-
sibility for determination of injury or
likelihood of injury. The U.S. Tariff Com-
mission has determined, and on Janu~
ary 28, 1971, it notified the Secretary of
the Treasury that an industry in the
United States is being injured by reason
of the importation of ferrite cores (of
the type used in consumer electronic
products) from Japan sold at less than
fair value within the meaning of the
Antidumping Act, 1921, as amended.
(Published in the Feperal REGISTER of
February 3, 1971 (36 F.R. 1934, F.R. Doc.
71-1446).)

On behalf of the Secretary of the
Treasury, I hereby make public these
determinations, which constitute a find-
ing of dumping with respect to ferrite
cores (of the type used in consumer elec-
tronic products) from Japan.

Section 15343 of the Customs Regula-
tions is amended by adding the following
fo the list of findings of dumping cur-
rently in effect:

Merchandise Country T.D.

Ferrite Cores (of the type used in Japan.....
consumer electronic produots).

(Secs. 201, 407, 42 Stat, 11, as amended, 18;
19 U.8.C. 160, 178.)

[SEAL] EuceNE T. ROSSIDES,
Assistant Secretary of the Treasury.

[FR Doc.71-3648 Filed 8-12-71;9:15 am]
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Proposed Rule Making

DEPARTMENT OF
TRANSPORTATION

Federal Aviation Administration

[ 14 CFR Paris 25, 29, 37, 91, 121,
123, and 1351

[Docket No. 10915; Notice No. 71-7]

EMERGENCY LOCATOR
TRANSMITTERS

Notice of Proposed Rule Making

The Federal Aviation Administration
is considering amending Parts 25, 29, 37,
and 91 of the Federal Aviation Regula-
tions to implement Section 31 of Public
Law 91-596, achieve uniformity in ter-
minology used, and update requirements
and standards for the manufacture, in-
stallation, airworthiness, and operation
of emergency locator transmitters re-
quired on airplanes operated in air com-
merce. In addition, it is proposed to
update current requirements in Part 121,
which also apply to air travel clubs oper-
ating under Part 123, for emergency sig-
naling devices required for extended
overwater operations and operation over
uninhabited terrain, and added to Part
135 a requirement for an emergency lo-
cator transmitter for extended overwater
operation.

Interested persons are invited to par-
ticipate in the making of the proposed
rule by submitting such written data,
views, or arguments as they may desire.
Communications should identify the
regulatory docket or notice number and
be submitted in duplicate to: Federal
Aviation Administration, Office of the
General Counsel, Attention: Rules
Docket, GC-24, 800 Independence Av-
enue SW., Washington, DC 20590. All
communications received on or before
May 12, 1971, will be considered by the
Administrator before taking action on
the proposed rule, The proposals con-
tained in this notice may be changed in
the light of comments received. All com-
ments submitted will be available, both
before and after the closing date for
comments in the Rules Docket for ex-
amination by interested persons.

During the past 3 years, the FAA has
been concerned with the need for an
emergency signaling device on aireraft fo
facilitate search and rescue efforts in lo-
cating downed aircraft. Accordingly, the
agency issued advance notice of proposed
rule making 68-4 (33 F.R. 3643) in Feb-
ruary 1968 soliciting comments concern-
ing the type of device needed, the power
required, and the types of operations
which should be covered. As a result of
the information gained from that Notice,
the FAA issued notice of proposed rule
making 69-11 (34 FR. 5442) on

March 17, 1969, which proposed that a
“crash locator beacon” be required on all
aireraft in operations conducted by air
taxi and commercial operators under

Part 135, including air taxi operations’

conducted with large aircraft, and that
“survival radio equipment” be carried
aboard such aircraft when engaged in
extended overwater operations.

Comments on these notices were vo-
luminous and indicated a great interest
in the subject. However, before the
agency completed its rulemaking action,
Congress in 1970, enacted a law (section
31, Public Law 91-596) which amended
section 601 of the Federal Aviation Act of
1958 to require the installation of
“emergency locator beacons” on US.
registered civil airplanes used in air com-
merce, with certain specified exceptions.

As we construe the exceptions specified
in section 31 of Public Law 91-596, the
beacon regquirement does not apply to
turbojet engine powered (pure jet) air-
planes, or to airplanes of domestic and
flag air carriers certificated under Part
121 while being operated by those air
carriers in other than charter flights. In
addition, that law excludes military air-
planes, an airplane used solely for train-
ing purposes not involving flights more
than 20 miles from its base, and air-
planes used for agricultural aircraft op-
erations governed by Part 137 of the Fed-
eral Aviation Regulations.

The compliance dates established by
Public Law 91-596 for U.S. registered
civil airplanes subject to the beacon re-
quirement are December 30, 1971, for
those manufactured or imported after
that date, and December 30, 1973, for all
others. However, it will be noted that for
airplanes used by air taxi operators or
commercial operators in operations pur-
suant to Part 135, it is proposed herein
to require compliance within 1 year
after the effective date of the rule.

The Radio Technical Commission for
Aeronautics (RTCA) has developed
minimum performance standards for
various types of airborme emergency
locator transmitters. This notice pro-
poses to amend Part 37 of the Federal
Aviation Regulations to incorporate by
reference the standards and terminol-

ogy established by the RTCA for various .

types of emergency locator transmitters.
In addition to the standards established
by RTCA, it is proposed to reguire addi-
tional performance standards in keep-
ing with the intent of Public Law 91-596.

It should be clearly understood that
the enactment of Section 31 of Public
Law 91-596, and the adoption of imple~
menting regulations by the FAA under
the authority of the Federal Aviation
Act of 1958, as amended, will provide
complete Federal regulation regarding
emergency locator transmitter require-
ments for aircraft operating in air com-

merce, to the exclusion of any State
regulation regarding such devices.

This proposal would implement Public
Law 91-596 by adding to Part 91 of the
Federal Aviation Regulations a new
§91.52 entifled *“Emergency locator
transmitters.” Proposed § 91.52 sets forth
those operations for which the law re-
quires an airplane to have an emergency
locator transmitter and specifies the type
of transmitter required for the particular
operation by reference to the provisions
of §37.200 of Part 37. In addition, it is
proposed to reguire, in § 91.52 as well
asin §§ 121.339, 121.353, and 135.163, that
the transmitter battery be replaced after
the transmitter has been used in an
emergency and also when 50 percent of
it useful life has expired. In either case,
the new expiration date for the replace-
ment battery would have to be legibly
marked on the outside of the transmitier.
“Useful life”, as defined in proposed
§ 37.200(g) (2), means the length of time,
after its date of manufacture, that the
battery may be stored on the shelf under
normal environmental conditions with-
out losing its ability to meet the power
supply requirements prescribed in the
applicable performance standards of
§ 37.200. The FAA considers this proposal
necessary to assure that the transmitter
power source will be capable of effective
operation when needed.

Section 37.200 is a new section that
would be added to Part 37 and titled
“Emergency locator transmitters—TSO-
C91.” As proposed, § 37.200 would estab-
lish performance standards for five types
of emergency locator transmitters. Three
of these consist of automatic types which
are divided into three categories, namely,
fixed, portable, and deployable. The
other two types are categorized as a per-
sonnel type and a survival type. How-
ever, as previously indicated, it is pro-
posed to add to the RTCA standards:
(1) a requirement that personnel type
transmitters be automatically cperated;
(2) a requirement that each transmitter
(irrespective of type) be equipped with
a manually operated test circuit to de-
termine whether the transmitter is oper-
ative: (3) a requirement that the trans-
mitter battery be marked with its date
of manufacture; and (4) a requirement
that the electrical connections to the
battery be corrosion resistant and posi-
tive in action.

The FAA is aware that some persons
affected by this notice may have already
purchased, in anticipation of proposed
State requirements, emergency locator
transmitter equipment which may, in all
respects other than the test circuit, com-
ply with the proposals made in this
notice. Accordingly, it is proposed
herein to permit use of such equipment
without the test circuit if the equipment
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was purchased prior to the date of pub-
lication of this notice.

The basic performance standards for
each of the five types of transmitter are
set forth in RTCA Documents Nos, DO-
138, DO-145, DO-146, and DO-147, which
will be incorporated by reference in
§ 37.200. These documents are available
for examination at each FAA Regional,
Distriet, and Area Office.

Subject to the exceptions previously
mentioned, § 91.52 would require an au-
tomatic emergency locator transmitter
to be attached to each airplane used in
operations governed by: (1) The supple-
mental air earrier and commercial op-
erator rules of Part 121; (2) the domes~
tic and flag air carrier charter flight rules
of Part 121; (3) the air travel club rules
of Part 123; and (4) the air taxi rules
of Part 135, The automatic transmitter
could be a fixed, portable or deployable
type, as specified in § 37.200. The auto-
matic fixed type is attached to the air-
plane permanently. The portable type
is attached in such a manner that it
can be removed easily from its mounting,
whereas, the deployable type is so at-
tached to the airplane that it can be de-
loyed either automatically or manually.

For general aviation airplane opera-
tions governed by Part 91, proposed
§ 91.52 would require an emergency loca~
tor transmitter, identified in § 37.200 as
an automatic type or a personnel type,
to be attached to the airplane. As pre-
viously indicated, this proposal would
require (among other things) that the
personnel type of transmitter be auto-
matically operable.

It should be noted that RTCA stand-
ards for the emergency locator transmit-
ters, other than the survival type, would
require a peak effective radiated power
of at least 75 milliwatts. This power out-
put level has been proposed because it
would provide a useful emergency signal
for a range of 50 nautical miles even
when conditions at the downed-aircraft
site are unfavorable. An adverse antenna
orientation, for example, may sharply
reduce the power radiated in useful di-
rections; the terrain may absorb power
or significantly distort the radiation pat-
tern; and the weather may weaken the
signal. The FAA is aware that the
weight, size, and cost of emergency loca-
tor transmitters are related to output
power, and that each of these factors
would decrease in some measure if the
75 milliwatt power requirement were re-
duced, However, a reduction in power
would mean (if all other factors re-
mained unchanged) a reduction in the
range at which the signal could be picked
up by search and rescue aircraft, thereby
limiting the usefulness of the transmit-
ter as a safety device, Comments are
Specifically requested on whether the
proposed 75 milliwatt power requirement
Is In fact reasonable for the purpose and,
if not, what value would be more appro-
briate, and why.

In addition to the foregoing, this
n_gmce Proposes to amend Parts 25, 29,
121, and 135 to achieve uniformity in
ﬁerminology and update requirements
*or certain signaling devices. Specifically,
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the current ditching certification re-
quirement in §§ 25.1415(d) and 29.1415
(d) for an “approved long range signal-
ing device” for use in one life raft would
be amended by this proposal to require
a “survival type emergency locator
transmitter” that meets the performance
standards prescribed in new § 37.200 for
that type of transmitter. These are port-
able, self-buoyant, water-resistant, in-
dependently powered devices (generally
attached to a life raff) that transmit
signals on emergency frequencies. De-
vices currently in use that meet the
standards of current §37.166 (TSO-
Cé6la) would be acceptable until the
effective date of the proposals made
herein.

. In §§ 121.339(a) (4) and 121.353(b) the
requirement for an “emergency signaling
deviee” would be replaced by a require-
ment for a “survival type emergency
locator transmitter” that meets the per-
formance standards prescribed in new
§ 37.200.

Section 135.163 does not presently re-
quire any emergency signaling device
for extended overwater operations. This
proposal would amend § 135.163 by add-
ing in paragraph (b) thereof a require-
ment that there be attached to one of
the required life rafts a “survival type
emergency locator transmitter” that
meets the requirements of new § 37.200.

As proposed, compliance with the new
requirement for a survival type emer-
gency locator transmitter in Parts 121
and 135 that meets the requirements of
§ 37.200 would be 1 year after the ef-
fective date of the amendment.

It should be noted that certain of the
requirements of the Federal Communi-
cations Commission (FCC) would be ap-
plicable to the emergency locator trans-
mitters discussed herein. Accordingly,
affected persons should consult the Fed-
eral Communications Commission Reg-
ulations as part of their examination of
the proposals made herein.

In consideration of the foregoing, it is
proposed to amend the Federal Aviation
Regulations as follows:

1. By amending § 25.1415(d) to read
as follows:

§ 25.1415 Ditching equipment.

(d) There must be a survival type
emergency locator transmitter that
meets the applicable requirements of
§ 37.200 of this chapter for use in one
life raft.

- * - - »
2. By amending § 29.1415(d) to read
as follows:
§ 29.1415 Ditching equipment.
- L - L d -

(d) There must be a survival type
emergency locator transmitter that meets
the applicable requirements of § 37.200 of
this chapter for use in one life raft.

3. By adding a new section to Part 37
to read as follows:

§ 37.200 Emergency

ters— 1.

(a) Applicability. This technical
standard order prescribes the minimum

locator transmit-
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performance standards that airborne
emergency locator transmitters must
meet in order to be identified with the
applicable TSO marking. Emergency lo-
cator transmitters which are to be so
identified must meet the requirements
set forth in paragraphs (b) and (¢) of
this section.

(b) Basic perjormance standards.
Basic performance standards are hereby
established for the following types of
emergency locator transmitiers:

(1) Type ELT(P), (Personnel tupe).
Personnel type emergency locator trans-
mitters must meet the standards set
forth in Radio Technical Commission for
Aeronautics Document No. DO-145 titled
“Minimum Performance Standards—
Personnel Type Emergency Locator
Transmitters, ELT(P), operating on
1215 and 243.0 Megahertz,” dated
November 5, 1970.

(2) Type ELT(AF), (Automatic fived
type). Automatic fixed type emergency
locator transmitters must meet the
standards for Automatic Fixed (AF)
Type equipment set forth in Radio Tech-
nical Commission for Aeronautics Docu-
ment No. DO-147 titled “Minimum
Performance Standards—Automatic
Fixed, Automatic Portable and Auto-
matic Deployable Type Emergency Lo-
cator Transmitters ELT (AF) (AP) (AD),
operating on 121.5 and 243.0 MegaHertz,”
dated November 5, 1970.

(3) Type ELT(AP), (Automatic port-
able type). Automatic portable type
emergency locator {transmitters must
meet the standards for Automatic Port-
able (AP) Type equipment set forth in
Radio Technical Commission for Aero-
nautics Document No. DO-147 titled
“Minimum Performance Standards—
Automatic Fixed, Automatic Portable and
Automatic Deployable Type Emergency
Locator Transmitters, ELT(AF) (AP)
(AD), operating on 1215 and 2430
MegaHertz,” dated November 5, 1970.

(4) Type ELT(AD), (Automatic de-
ployable iype). Automatic deployable
type emergency locator transmitters
must meet the standards for Automatic
Deployable (AD) Type equipment set
forth in Radio Technical Commission
for Aeronautics Document No, DO-147
titled “Minimum Performance Stand-
ards—Automatic Fixed, Automatic Port-
able and Automatic Deployable Type
Emergency Locator Transmitters, ELT
(AF) (AP) (AD), operating on 121.5 and
243.0 Megahertz,” dated November 5,
1970.

(5) Type ELT(S), (Survival type).
Survival type emergency locator trans-
mitters must meet the standards set
forth in Radio Technical Commission
for Aeronautics Document No. DO-146
titled “Minimum Performance Stand-
ards—Survival Type Emergency Locator
Transmitters, ELT(S), operating on
121.5 and 243.0 Megahertz,” dated No-
vember 5, 1970.

(¢) Additional performance standards.
In addition to meeting the basic per-
formance standards (as applicable) set
forth in paragraph (b) of this section—

(1) Each personnel type emergency
locator transmitter must, when installed
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in accordance with the manufacturer’s
instructions—

(1) Be automatically activated when
subjected to a force of 5.0+20 g and
greater for a duration of 11 milliseconds
and greater in the direction of the longi-
tudinal axis of the aircraft;

(ii) Not be activated under conditions
less severe than those prescribed in sub-
paragraph (b) (1) (i); and

(iii) After activation, remain acti-
vated when subsequently subjected to
shock forces in any direction of up to
50 g and having durations up to 11
milliseconds.

(2) Each personnel, automatic, and
survival type emergency locator trans-
mitter must be equipped with a manu-
ally-activated test circuit to determine
whether it is oj.erative. The test circuit
must receive all its indicating energy
from radiated power. However, the radi-
ated field associated with the test circuit
may not exceed 15 microvolts per meter
at a distance of 1 foot, free space, ir-
respective of direction.

(3) Each personnel, automatic, and
survival type emergency locator trans-
mitter must have its battery perma-
nently and legibly marked with the date
(month and year) of the battery’s man-
ufacture. In addition, the electrical con-
nections to the battery must be corrosion
resistant and positive in action, Connec-
tions relying on spring force alone are
not acceptable.

(d) Environmental standards. Unless
otherwise stated in RTCA documents
referenced in paragraphs (b) and (c)
of this section, environmental testing
must be done in accordance with RTCA
Document No. DO-138 titled “Environ-
mental Conditions and Test Procedures
for Airborne Electronic/Electrical Equip-
ment and Instruments,” dated June 27,
1968.

(e) Availability of documents. RTCA
* Documents Nos. DO-138, DO-145, DO-
146, and DO-147 are incorporated herein
in accordance with 5 U.S.C. 552(a) (1)
and § 37.23 of this part and are ayailable
as indicatd in § 37.23. Additionally, these
RTCA documents may be examined at
any FAA Regional Office of the Chief,
Engineering and Manufacturing Branch
(or, in the case of the Western Region,
the Chief, Aircraft Engineering Divi-
sion). The above documents may be ob-
tained from the RTCA Secretariat, Suite
655, 1717 H Street NW., Washington, DC
20006.

(f) Marking. (1) In addition to the
markings specified in § 37.7(d) of this
part, the equipment must be perma-
nently and legibly marked with its type
designation as set forth in paragraph
(b) of this section, and must be legibly
marked with the date on, or before,
which the battery must be replaced to
comply with the useful life limitation
prescribed in paragraph (g) (2) of this
section.

(2) Each separate component of the
equipment (antenna, transmitfer, or
other) must be permanently and legibly
marked with at least the manufacturer’s
name and the TSO number.

PROPOSED RULE MAKING

(g) Data requirements. In accordance
with § 37.5 of this part, the manufacturer
must furnish to the Chief, Engineering
and Manufacturing Branch, Flight
Standards Division (or, in the case of
the Western Region, to the Chief, Air-
craft Engineering Division), Federal
Aviation Administration, in the region
in whch the manufacturer is located,
one copy of the following technical data,
except that additional copies must be
furnished upon' request by the FAA:

(1) Manufacturer’'s operating instruc-
tions and equipment limitations, con-
taining a statement identifying the type
designation of the equipment as pre-
seribed in paragraph (b) of this section,

(2) Installation instructions, includ-
ing applicable schematic diagrams, wir-
ing diagrams, procedures, and specifica-
tions. The specifications must set forth
all limitations, restrictions, or other con-
ditions, pertinent to the installation. The
limitations must include a limitation on
the use of the battery beyond 50 per-
cent of its useful life, as established by
the transmitter manufacturer. For the
purpose of this subparagraph, the use-
ful life of the battery (established by
the - transmitter manufacturer) is the
length of time, after its date of manu-
facture, that the battery may be stored
on the shelf under normal environ-
mental conditions without losing its
ability to meet the power supply require-
ments prescribed in the applicable per-
formance standards of paragraph (b) of
this section.

(3) List of components (by part num-
ber) that make up the equipment sys-
tem complying with the applicable
standards prescribed in this section,

(4) Manufacturer’s test report.

(5) Equipment data sheets specifying
the equipment’s actual performance with
respect to each performance factor pre-
scribed in the applicable standard, and
the ranges of environmental factors
(temperature, altitude, etc.) within
which that performance can be
attained,

(h) Data furnished with each manu-
factured unit. A copy of the installation
instructions prescribed in paragraph (g)
(2) of this section, and of the equipment
data sheets prescribed in paragraph (g)
(5) of this section, must be furnished
with each emergency locator transmit-
ter manufactured under this TSO,

4. By adding a new section to Part
91 to read as follows:

§91.52 Emergency locator transmitters.

(a) Except as provided in paragraphs
(e), (f), and (g) of this section:

(1) After December 30, 1971, no per-
son may operate a U.S. registered civil
airplane manufactured or imported af-
ter that date unless it meets the appli-
cable requirements of paragraphs (b),
(¢), and (d) of this section.

(2) After (date one year affer the
effective date of this amendment) for
operations (with airplanes not subject to
paragraph (a) (1) of this section) gov-
erned by Part 135 of this chapter, and
after December 30, 1973, for all other
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operations, no person may operate a
U.S. registered civil airplane unless it
meets the applicable requirements of
paragraphs (b), (¢), and (d) of this
section,

(b) To comply with paragraph’(a)
of this section, each U.S. registered civil
airplane must be equipped as follows:

(1) For operations governed by the
supplemental air carrier and commercial
operator rules of Part 121 of this chap-
ter, or the air travel club rules of Part
123 of this chapter, there must be at-
tached to the airplane an automatic type
emergency locator transmitter that is in
operable condition and meets the ap-
plicable requirements of § 37.200 of this
chapter;

(2) For charter flights governed by
the domestic and flag air carrier rules
of Part 121 of this chapter, there must be
attached to the airplane an automatic
type emergency locator transmitter that
is in operable condition and meets the
applicable requirements of §37.200 of
this chapter;

(3) For operations governed by Part
135 of this chapter, there must be at-
tached to the airplane an automatic type
emergency locator transmitter that is in
operable condition and meets the appli-
cable requirements of § 87.200 of this
chapter; and

(4) For operations other than those
specified in subparagraphs (1), (2), and
(3) of this paragraph, there must be at-
tached to the airplane a personnel type
or an automatic type emergency locator
transmitter that is in operable eondition
and meets the applicable requirements of
§37.200 of this chapter,

(¢c) Each emergency locator trans-
mitter required by paragraphs (a) and
(b) o_f this section must be attached to
the airplane in such a manner that the
probability of damage to the transmitter,
in the event of crash impact, is mini-
mized. Fixed and deployable automatio
type transmitters must be attached to
the airplane as far aft as practicable.

(d) Batteries used in emergency lo-
cator transmitters required by para-
graphs (a) and (b) of this section must
be replaced after the transmitter has
been used in an emergency and must also
be replaced when 50 percent of their
useful life (as established by the trans-
mitter manufactured under § 37.200
(g) (2) of this chapter) has expired, The
new expiration date for the replacement
battery must be legibly marked on the
outside of the transmitter.

(e) Notwithstanding paragraphs (a)
and (b) of this section, a person may—

(1) Ferry a newly acquired airplane
from the place where possession of it
was taken to a place where the emer-
gency locator transmitter is to be in-
stalled; and g

(2) Ferry an airplane with an in-
operative emergency locator transmitter
from a place where repairs or replace-
ment cannot be made to a place where
they can be made.

No persons other than required crew-
members may be carried aboard an air-
plane being ferried pursuant to para-
graph (e) of this section,
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(f) Paragraphs (a) and (b) of this
section do not apply to—

(1) Turbojet engine powered air-
planes;

(2) Scheduled operations (other than
charter flights) conducted by a domestic
or flag air carrier certificated under Part
121 of this chapter;

(3) Training flights conducted within
a 20-mile radius of the airport from
which the flight began; or

(4) Agricultural aireraft operations
coverned by Part 137 of this chapter.

(g) The emergency locator transmit-
ter required by paragraphs (a) and (b)
of this section need not meet the manu-
ally-operated test circuit requirement in
§ 37.200(c) (2) if the operator shows that
he had purchased the transmitter prior
to (date of publication of this notice in
the FEDERAL REGISTER.

5. By amending § 121.339 (a)(4) and
(b) to read as follows:

£ 121.339 Eguipment for extended over-

waler operations,

|a) *

(4) A survival type emergency locator
transmitter that affer (date 1 year
after the effective date of this amend-
ment) meets the applicable require-
ments of § 37.200 of this chapter, The
transmitter must be attached to one of
the required life rafts. Batteries used in
this transmitter must be replaced after
the transmitter has been used in an
emergency and must also be replaced
when 50 percent of their useful life (as
established by the transmitter manu-
facturer under §37.200(g)(2) of this
chapter) has expired. The new expira-
tion date for the replacement battery
must be legibly marked on the outside
of the transmitter.

(b) The required life rafts, life pre-
servers, and survival type emergency lo-
cator transmitter must be easily accessi-
ble in the event of a ditching without
appreciable time for preparatory proce-
dures. This equipment must be in-
stalled in conspicuously marked, ap-
proved locations.

6. By amending § 121.353(b) to read
as follows:

§121.353 Equipment for operations
over uninhabited terrain areas: flag
and supplemental air carriers and
commercial operators. :

- . - - -

(b) A survival type emergency locator
iransmitter that after (date 1 year after
the effective date of this amendment)
x(nests the applicable requirements of
3 1.200 of this ehapter. Batteries used in
z}us transmitter must be replaced after
the transmitter has been used in an
Er}lergency and must also be replaced
When 50 percent of their useful life (as
established by the transmitter manufac-
turer under § 37.200(g) (2) of this chap-
ter) has expired, The new expiration

date for the replacement battery must
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be legibly marked on the outside of the
transmitter.

7. By amending § 135.163 to read as
follows:

§ 135.163 Emergency equipment:
tended overwater operations,

(a) No person may operate an aircraft
in extended overwater operations unless
it carries enough life rafts (with proper
buoyancy) to carry all occupants of the
aircraft, and unless there is attached to
each life raft, and clearly marked for
identification, at least—

(1) One canopy (for sail, sunshade, or
for rain catcher) ;

(2) One radar reflector (or similar
device) ;

(3) One life raft repair kit;

(4) One bailing bucket;

(5) One signaling mirror;

(6) One police whistle;

(7) One raft knife;

(8) One CO; bottle for emergency in-
flation;

(9) One inflation pump;

(10) Two oars;

(11) One 75-foot retaining line;

(12) One magnetic compass;

(13) One dye marker;

(14) One flashlight;

(15) At least one pyrotechnic signal-
ing device;

(16) A two-day supply of emergency
food rations supplying at least 1,000
calories a day for each person;

(17) One sea water desalting kit for
each two persons the raft is rated to
carry, or two pints of water for each
person;

(18) One fishing kit; and

(19) One book on survival appropriate
for the area in which the aircraft is
operated.

(b) After (date 1 year after the ef-
fective date of this amendment) no per-
son may operate an aircraft in extended
overwater operations unless there is at-
tached to one of the liferafts required
by paragraph (a) of this section a sur-
vival type emergency locator transmitter
that meets the applicable requirements
of § 37.200 of this chapter. Batteries used
in this transmitter must be replaced after
the transmitter has been used in an
emergency and must also be replaced
when 50 percent of their useful life (as
established by the transmitter manu-
facturer under § 37.200(g)(2) of this
chapter) has expired. The new expira-
tion date for the replacement battery
must be legibly marked on the outside
of the transmitter.

These amendments are proposed under
the authority of sections 313(a), 601, and
604 of the Federal Aviation Act of 1958
(49 US.C. 1354, 1421, and 1424), and
section 6(c) of the Department of
Transportation Act (49 U.S.C. 1655(¢c) ),

Issued in Washington, D.C., on
March 10, 1971,

JAMES F, RUDOLPH,
Director, Flight Standards Service.

[FR Do¢.71-3546 Filed 3-12-71;8:48 am]
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[ 14 CFR Paris 71, 731
[Airspace Docket No, 70-AL-5]

DESIGNATION OF RESTRICTED AREA
AND ALTERATION OF FEDERAL
AIRWAY AND CONTINENTAL CON-
TROL AREA

Notice of Proposed Rule Making

The Federal Aviation Administration
(FAA) is considering amendments to
Parts 71 and 73 of the Federal Aviation
Regulations that would designate a re-
stricted area at Chatanika, Alaska, and
a west alternate to VOR Federal airway
No. 438 between Fairbanks, Alaska, and
Fort Yukon, Alaska. Also, the Continen-
tal control area would be altered to in-
clude the proposed restricted area.

Interested persons may participate in
the proposed rule making by submitting
such written data, views, or arguments
as they may desire. Communmications
should identify the airspace docket num-
ber and be submitted in triplicate to the
Director, Alaskan Region, Attention:
Chief, Air Traflic Division, Federal Avia-
tion Administration, 632 Sixth Avenue,
Anchorage AK 99501. All communica-
tions received within 30 days after pub-
lication of this notice in the FEpErAL

* REGISTER will be considered before action

is taken on the proposed amendments.
The proposals contained in this notice
may be changed in the light of comments
received.

An official docket will be available for
examination by interested persons at the
Federal Aviation Administration, Office
of the General Counsel, Attention: Rules
Docket, 800 Independence Avenue SW.,
Washington, DC 20590. An informal
docket also will be available for examina-
tion at the office of the Regional Air
Traffic Division Chief.

The FAA proposes the following air-
space actions:

1. The Chatanika, Alaska, restricted
area would be designated as follows:

Boundaries. Within a 134 -mile radius cir-
cle centered at lat. 65°07'45’ N, long, 147°-~
20'30° W., and within a line drawn from
the northerly tangent of the 115 -mile radius
circle to lat. 65°15700"" N., long. 146°19°00"
W., thence to lat. 64°69’40"’ N., long, 146°-
19°00'" W., thence to the southerly tangent
of the 115 -mile radius circle.

Designated Altitudes. Surface to unlimited.

Time of Designation. From 0930 to 1030
a.m. local time for a period of 2 years begin-
ning July 1, 1971,

Controlling Agency. Federal Aviation Ad-
ministration, Falrbanks ARTC Center.

Using Agency. U.S. Army Electronics Com-
mand, Fort Huachuca, Ariz,

2. V-438 would be altered by adding a
standard west alternate between the
Fairbanks, Alaska, VORTAC and the
Fort Yukon, Alaska, VOR.

3. The continental control area would
be altered by adding the Chatanika re-
stricted area.

The proposed restricted area is needed
as a part of a worldwide network of me-
teorological rocket sounding stations fo
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gather atmospheric data above 100,000
feet.

The proposed west alternate to V-438
would provide a bypass between Fair-
banks and Fort Yukon route during pe-
riods of activation of the restricted area.

These amendments are proposed under
the authority of sec. 307(a) of the Fed-
eral Aviation Act of 1958 (49 U.S.C,
1348(a)) and sec. 6(c) of the Depart-
ment of Transportation Act (49 U.S.C.
1655(¢) ).

Issued in Washington, D.C,, on
March 8, 1971.
H. B. HELSTROM,
Chief, Airspace and Air
Traffic Rules Division.

[FR Doc.71-3552 Filed 3-12-71;8:49 am|

CIVIL AERONAUTICS BOARD
[ 14 CFR Part 2391
[Docket No. 23173; EDR-197]

REPORTING DATA PERTAINING TO
FREIGHT LOSS AND DAMAGE
CLAIMS BY CERTAIN AIR CARRIERS
AND FOREIGN ROUTE AIR CAR-
RIERS

Notice of Proposed Rule Making

MarcH 10, 1971.

Notice is hereby given that the Civil
Aeronautics Board has under considera-
tion the enactment of a new part (Part
239) of the economic regulations to
establish a system of reporting of freight
loss and damage claims by certain air
carriers and foreign route air carriers.
This system is designed to enable the
Board and numerous other organizations,
both public and private, to be informed
of current trends or problems relating to
air freight loss and damage and to pro-
vide data whereby the Board may take
appropriate action.

The principal features of the proposed
part are described in the attached Ex-
planatory Statement and the proposed
part is set forth in the attached rule.
The part is proposed under the authority
of sections 204(a), 402, and 407 of the
Federal Aviation Act of 1958, as amended,
72 Stat. 743, 757, 766; 49 U.S.C. 1324,
1372, 13717,

Interested persons may participate in
the proposed rule making through sub-
mission of twelve (12) copies of written
data, views, or arguments pertaining
thereto, addressed to the Docket Section,
Civil Aeronautics Board, Washington,
D.C. 20428, All relevant material re-
ceived on or before May 13, 1971, will
be considered by the Board before tak-
ing final action on the proposed rule.
Copies of such communications will be
available for examination by interested
persons in the Docket Section of the
Board, Room 712, Universal Building,
1825 Connecticut Avenue NW., Washing-
ton, DC, upon receipt thereof.

PROPOSED RULE MAKING

By the Civil Aeronautics Board.

[sEAL] HARRY J. ZINE,
Secretary.-

Explanatory statement. By Order 68—
7-126, July 25, 1968, the Board approved,
subject to conditions, an agreement
(CAB 20374) between various air car-
riers and foreign air carriers to establish
an Airport Security Council to take ac-
tion against crime and pilferage at air-
ports in the New York Metropolitan area.
Also, the Board by Order 68-8-18, August
6, 1968, authorized carrier discussions of
specific tariff rules and related practices
on liability, valuation, and claims. These
orders pertained to common problems;
however, adequate data relating to these
problems are not presently available to
the Board. Additionally, Congress has re-
cently shown an interest in mitigating
the problem of air freight loss and
damage.'

Moreover, the Flying Tiger Line, Inc.,
recently filed a petition for rule making
(Docket 22661) to require the reporting
of air freight loss and damage data.®
Flying Tiger asserts that the domestic
industry’s claim-to-revenue ratio has
risen from 0.903 percent in 1964 to 1,751
percent in 1969° However, this carrier
states that it decreased its claim-to-
revenue ratio from 1.5 percent in 1968
to 1.1 percent in 1970, a reduction which
it attributes to its ability to define prob-
lem areas and to take appropriate cor-
rective action based upon its analysis of
periodic statistical reports. These reports
show, inter alia, aggregate losses in dol-
lars classified by terminal, by shipper,
and by rate-weight code, as well as dol-
lar losses by origin teyminal, by desti-
nation terminal, and by commodity.

Further progress toward resolution of
this problem is reflected in two recent
Board orders. In Order 70-7-116, dated
July 24, 1970, the Board approved sev-
eral other agreements adopted by the
members of the Airport Security Coun-
cil * which established certain procedures
for recording thefts, pilferage, and losses

1 Several bills were introduced in the 91st
Congress such as S.J. Res, 929, S. 36956 and
H.R. 18243, among others, which related to
cargo loss and damage. For example, S. 3505
and H.R. 18243 entitled "To establish a
Commission on Security and Safety of Cargo"”
are designed to cope with the cargo security
problem. They would establish a Commission
on Security and Safety of Cargo to investi-
gate and recommend methods for achleving
security and safety for cargo of all modes of
transportation. The Commission’s duties
would include an evaluation of methods to
deter cargo theft; the development of & uni-
form loss-reporting system by all modes of
transportation; an evaluation of the ade-
quacy of the present carrier liability limita-
tions; and the development of physical fa-
cility security standards.

2 The issues in Docket 22661 are embraced
in this rule making proceeding. Therefore,
that docket is consolidated herein.

s For the first quarter of 1970, the reported
ratio increased to 1.96 percent,

¢« Agreements CAB 20374-A2 through AT,
particularly Agreement CAB 20374-A3.

in air cargo operations covered by the
Airport Security Council. Second, various
agreements filed on behalf of the do-
mestic carriers which revised certain
tariff rules concerning air freight liability
and claims matters, have been approved
by the Board pending an investigation of
certain of these agreements.® ¢

In order that more reliable data may
be available with respect to air cargo
losses, the Board has for some time been
working informally with the domestic
carriers to develop meaningful loss and
damage reports. As a result, a number of
domestic carriers are now providing
quarterly reports showing claim pay-
ments in various categories. These re-
ports are, however, incomplete in numer-
ous respects, and the report forms pro-
posed herein are intended to correct
these deficiencies.

Throughout the foregoing period, the
Board’s staff has maintained close liaison
with the staff of the Interstate Com-
merce Commission which has recently
proposed a claims reporting system for
motor carriers.” This coordination will be
continued to insure comparability and
compatibility of air and surface data re-
porting as to freight properfy loss and
damage.

As noted above, the current reports are
limited to domestic certificated route
carriers. The Board does not have data
for other classes of air carriers and is
herein proposing to require such data
from air freight forwarders and interna-
tional air freight forwarders under Parts
296 and 297, respectively, commuter air
carriers under Part 298, supplemental air
carriers and foreign-flag route air car-
riers. Further, to enable the Board, the
industry and individual carriers to utilize
the developed data to the greatest extent
possible, we shall require that the losses
be identified by commodities as well as by
causal factors. Even though a uniform
commodity coding system is not available
throughout the industry, there is a need
for claim revenue and other statistical
data by commodity.” Different commodi-
ties have varying transport characteris-
tics and varying exposure to risk; in
some cases this is a function of value,
in others, a function of physical charac-
teristics. Accurate and reasonable
analysis is not possible without recogni-
tion and measurement of these factors.

The Board is also proposing to monitor
the various types and causes of loss and
damage, i.e., theft, pilferage and robbery.
These data should assist the carriers in
their efforts to improve cargo securitv.
The proposed data on concealed as well

5 Agreements CAB 19891-A4, 20746-Al, and
A2 and 21288, approved by the Board subject
to conditions by Order 70-7-121 dated July
24, 1970. The carriers have not, however,
filed in their tariffs the major rules changes
approved by the Board.

¢ Notice of proposed rule making, 49 _CFR
Part 1249, served Nov, 27, 1970, No. 85345,
35 F.R. 18402,

*See Appendix A which is filed as part of
the original document.
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as visible damage should be useful in
monitoring the effectiveness of the pro-
cedures used to control such losses. Data
as to claim payments vis-a-vis the actual
losses to shippers will, for the first time,
establish the true “cost” to the shipper
for loss or damagein air transportation.

In addition, the air movement (airport-
to-airport) has been separated from the
ground portion to identify the respective
claim experience. Similarly, interna-
tional and domestic traffic have been sep~
arated to reflect the current differences
in domestic and international (Warsaw)
property liability limits." In both of these
areas, the rule asks for the same type of
claim information,

This reporting system should give to
the Board more adequate and complete
data with respect to the problem of cargo
loss. These data should be useful to law
enforcement and other government au-
thorities in recognizing problem areas
and in taking corrective action where ap-
propriate. They should give both shipper
and carrier a better comprehension of
their common problems and varying re-
sponsibilities. Whether the loss is due to
theft or damage of goods in transit, the
ultimate loss must be borne by the public.
The knowledge gained from the attached
reports should aid in reducing cargo loss
and damage which should in turn result
in reduced overall transportation costs
to the public.

PART 239—REPORTING DATA PER-
TAINING TO FREIGHT LOSS AND
DAMAGE CLAIMS BY CERTAIN AIR
CARRIERS AND FOREIGN ROUTE
AIR CARRIERS

Sec.

239,1

239.2

Definitions,

Applicability and CAB Form 239 filing
requirements.

Extension of filing time.

Certification,

List of commodity descriptions and
codes for use in reporting on CAB
Form 239,

Schedule A-—Report of Freight Loss
Damage Claims Paid.

Schedule B—Analysis of Theft.

Schedule C—Analysis of Claims
Processed.

Schedule D—Summary of Freight Loss
and Damage Claims Paid,

§239.1 Definitions,

As used in this part, unless the context
otherwise requires—

Actual shipper loss means the total
dollar amount on each elaim actually
suffered by claimant because of loss,
damage, delay, etc., based on the invoice
value (per pound, per unit, etc.) at des-
tn\.qt}on, or origin invoice value plus
freight charges, For claims involving
Shipments where no invoices exist, such
s personal effects and household goods,

———

pa _'T)he Warsaw property liability limit is
11 O< per pound of shipment. The domestic
‘abllity limit is typically 50 cents per pound
2. $50 per shipment, whichever is greater.
\f';Order 70-7-121, July 24, 1970.

roposed rule. The Board proposes a
new Part 239 of the economic regulations
to read as follows:

239.3
239.4
239.5
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the actual loss to the shipper shall be the
negotiated settlement, or the amount
claimed less reasonable depreciation
based upon prior use and age, whichever
is greater.

Air movement means airport-to-

rt.

Concealed damage means physical
damage to freight discovered after de-
livery of shipment to consignee in ap-
parent good order without evidence of
irregularity.

Ground movement means pickup and
delivery, and/or connecting or joint
motor carrier service pursuant to inter-
line air-surface agreements.

Operations, domestic means traffic be-
tween the 50 States of the United States
and the District of Columbia.

Operations, international means traf-
fic between the 50 States of the United
States and the District of Columbia, on
the one hand, and all points outside the
United States, on the other hand.

Other means damage not elsewhere
classified.

Robbery means all stealing, including
hijacking, with use of force or threat of
force.

Shortage means failure to deliver all
or part of shipment to consignee for
unknown reasons.

Theft or pilferage means all known
stealing without use of force or threat of
force.

Visible damage means delivery of
shipment reflecting open damage observ-
able by consignee at time of delivery.

§239.2 Applicability and CAB Form
239 filing requirements.

(a) This part applies to all certificated
route carriers and certificated supple-
mental air carriers, commuter air car-
riers under Part 298 of the Board’s eco-
nomic regulations in this chapter (14
CFR Part 298), air freight forwarders
and international air freight forwarders
under Parts 296 or 297 of the Board’s
economic regulations in this chapter, re-
spectively (14 CFR Parts 296, 297), and
foreign route air carriers.

(b) CAB Form 239 entitled “Report of
Freight Loss and Damage Claims,” con-
sisting of the certification and the fol-
lowing schedules, shall be filed by the
classes of carriers designated in para-
graph (a) of this section in accordance
gé{.h the filing frequency specified

ow : -

Filing
frequency
(1) Certification -._________ Quarterly.
(2) Schedule A—Report of
Freight Loss and Damage
CRetnn:-Pald. o L . Do.
(3) Schedule B—Analysis of
A o e e - Do.
(4) Schedule C—Analysis of
Claims Processed..________ Do.
(5) Schedule D—Summary of
Freight Loss and Damage
omimarPald T 2T Annually.

(¢) Schedules A and C shall be filed
by each certificated route air carrier
whose annual scheduled gross air freight
revenues exceed three million dollars
($3,000,000) for the year ending on the
same date as the quarter covered by the
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report; by each air freight forwarder or
international air freight forwarder
whose total annual air forwarding reve-
nues exceed $3 million; and by each
foreign route air carrier.?

(d) Schedules B and D shall be filed
by all certificated route air carriers, cer-
tificated supplemental air carriers, com-
muter air carriers, air freight forwarders
and international air freight forwarders
and foreign route air carriers,®

(e) The report shall be completed in
duplicate and addressed to the Civil
Aeronautics Board, Washington, D.C.
20428, Attention: Bureau of Accounts
and Statistics. It shall be filed so as to be
received by the Civil Aeronautics Board
within 30 days after the termination of
each reporting period.

(f) Dollar amounts reported on all
schedules of CAB Form 239 shall be
rounded to the nearest whole number,
omitting cents.

§ 239.3 Extension of filing time.

If circumstances prevent the filing of
a report within the prescribed time
limit, consideration will be given to the
granting of an extension upon receipt of
a written request therefor. Such a re-
quest must give good and sufficient rea-
son to justify granting the extension,
must set forth the date when the report
can be filed, and be submitted sufficiently
in advance of the due date to permit
ample time for consideration and com-
munication to the air carrier of the ac-
tion taken. Except in cases of emergency,
no such request will be entertained which
is not received in sufficient time to enable
the Board to pass thereon before the
prescribed due date. If a request is
denied, the air carrier remains subject
to the filing requirements to the same
extent as if no request for extension of
time had been made.

§ 239.4 Certification.

The certificate of an officer of the re-
porting carrier shall be executed in du-
plicate, and shall accompany each Form
239 filed with the Board. This certificate
is the cover sheet of Form 239 and applies
to all schedules and documents filed
therewith.

§ 239.5 List of commodity descriptions
and codes for use in reporting on
CAB Form 239,

The list of commodity descriptions in
Schedule A attached hereto shall be used
in reporting on CAB Form 239. This list
was derived from the Standard Trans-
portation Commodity Code (STCC) and
represents those articles which are be-
lieved to be subjected to the greatest
risk of loss or damage between pickup
and delivery. In the event that no claims
exist during a given reporting period

*Only foreign route air carrlers serving
the United States are required to file CAB
Form 239. Data called for in the report shall
relate only to freight traffic from and/or to
the United States and claims relating
thereto.

¢ Ibid.
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with respect to one or more of the par-
ticular commedities, such entry or
entries may be omitted.

§239.6 Schedule A—Report of Freight
Loss and Damage Claims Paid.

(a) This schedule shall be prepared
for each quarter ending March 31,
June 30, September 30 and December 31
of each calendar year.

(b) The data reported on this schedule
shall relate to scheduled service only. For
the purposes of this schedule, forwarders
shall be considered scheduled carriers
regardless of underlying transportation.

(c) Separate reports of this schedule
shall be filed for domestic and interna-
tional operations. Check the appropriate
box provided on the form.

(d) Freight forwarders should report
only those claims made by their cus-
tomers against the forwarder, not claims
by the forwarder against a direct air
carrier.

(e) Direct air carrier interline traffic
and claim data—

(1) Domestic. Each direct air carrier
participating in an interline movement
and sharing in the settlement shall
separately report as to its own dollar
portion of interline claims. For purposes
of the “Number” columns in Schedule
A, each interline carrier participating in
the claim settlement shall count each
claim on a percentage basis, as follows:

NUMBER OF CARRIERS PARTICIPATING IN
SETTLEMENT

2 3 4 5
Claim-paying carrier. ee oo oeeeee 0.50 0.34 0.25 0,20
2d or-. - W50 .38 2% .2
- L IR S I S8 .25 20
N R O R S MR SR A 3B .20
e e e e L N R, i SRR 20

(2) International. If all carriers par-
ticipating in the interline movement are
. certificated route air carriers, or foreign
route carriers serving the United States,
each such carrier shall report its own
portion of interline claims, as for Do-
mestic in subparagraph (1) of this para-
graph; if any carrier participating in the
interline movement is a foreign route
air carrier not serving the United States,
the certificated route air carrier or for-
eign route air carrier which originated
the shipment in the United States (out-
bound), or which effected delivery in
the United States (inbound), shall re-
port the entire claim settlement and
other data as required by this part.

(f) Columns (1) and (2)—Show each
commodity for which loss and damage
claims were paid during the reporting
quarter. Use the commodity codes and
deseriptions provided for in Appendix A"

(g) Column (3)—For each commod-
ity listed in column (2), show separately
the amounts paid for claims relating to
shipments while moving by air and while
moving on the ground by inserting the
letters “A” and “G”, respectively, and

vFiled as part of the original document.
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«“ representing the total of these two
modes. |

(h) Columns (4) through (15) plus
(18)—For each line reported in column
(3), show the number of claims paid and
related dollar amounts on which claims
were paid, broken down among the vari-
ous reasons which resulted in the pay-
ments.

(i) Columns (18) and (17)—Show in
column (16) the total number of claims
paid reported in columns 4, 6, 8, 10, 12,
and 14 and in column (17) show the
total dollar amounts reported in columns
5,17,9,11, 13, and 15.

(j) Column (18)—For each total re-
ported in column (17), show the dollar
amounts of the actual losses incurred
by the shipper,.

(k) Column (19)—Show the gross
revenue received during the reporting
quarter for each commodity listed in
column (2).

(1) Following the last entry made on
this schedule, show the grand totals for
each of columns (4) through (17). Also,
immediately below the grand totals, in-
sert data for the two lines reading:
“Claims presented by forwarders” and
“Claims presented by other than for-
warders,” and complete columns (4)
through (17) for each of these lines.

§239.7 Schedule B—Analysis of Theft.

(a) This schedule shall be prepared
for the guarters ending March 31, June
30, September 30, and December 31 of
each calendar year.

(b) Separate reports of this schedule
shall be filed for domestic and interna-
tional operations, Check the appropriate
box provided on the form.

(¢) Columns (1) and (2)—TList indi-
vidually by commodity each claim pay-
ment during the reporting period in the
amount of $100 or more as the result of
theft. Use the commodity code numbers
provided in Appendix A, but the com-
modity descriptions inserted should be
those shown on the airbill or airwaybill.

(d) Columns (3) and (4)—For each
claim reported in column (2), show the
dollar amounts attributable to “Theft
or Pilferage” and “Robbery.”

(e) Column (5)—Identify the airport
where the theft occurred using the
three-letter airport codes shown in the
Official Airline Guide. If the airport is
not known, allocate claim amount in
same proportion as used to allocate to
other airports involved in the transpor-
tation of the shipment. For example, if
Los Angeles and Philadelphia alone were
involved, a single commodity entry
would show 50 percent of the claim
againsteach * * *§_ _____ LK - ¥

PHL,

§ 239.8 Schedule C—Analysis of Claims
Processed.

(&) 'This schedule shall be prepared for
the quarters ending March 31, June 30,
September 30 and December 31 of each
calendar year.

"Filed as part of the original document.

(b) The data reported on this schedule
ghall relate to scheduled service only. For
the purposes of this schedule, forwarders
shall be considered scheduled carriers re-
gardless of underlying transportation.

(¢) Separate reports of this schedule
shall be filed for domestic and interna-
tional operations. Check the appropriate
box provided on the form.

(d) Items 1, 2 and 3—The carrier re-
ceiving the claim shall show, respectively,
the number of claims on hand at the
beginning of the reporting quarter, the
number of claims received during the
quarter and the total number of claims
to be processed during the reporting
quarter, distributed {.ccording to the co-
lumnar headings. In column (4) show
horizontal totals of the number of claims
reported in columns (1), (2), and (3),
and in column (5) show the related total
dollar value of these claims.

(e) Item 4(a)—Show the number and
dollar amounts of claims paid during the
reporting quarter, distributed according
to the columnar headings.

(f) Item 4(b)—Show the number and
dollar amounts of all claims denied or
otherwise closed during the reporting
quarter, distributed according to the rea-
sons specified for denial (Items 4(b),
1-4). The number of claims and dollar
amounts thereof reported in Item 4
should balance both vertically and hori-
zontally.

(g) Item 5—Amounts reported should
be carried forward as Item 1 in the next
quarterly report; any differences should
be explained in detail under “Remarks.”

(h) Items 6 through 10—Seli-
explanatory.

(i) Item 11—Show the gross air freight
revenue received during the reporting
quarter. For certificated route air carriers
this figure should agree with the amounts
reported separately for domestic and in-
ternational operations in account 3906
on Schedules P-1.1 or P-1.2 of CAB Form
41; for air freight forwarders and inter-
national air freight forwarders this fig-
ure refers to amounts reported separately
for domestic and overseas/foreign opera-
tions in Item 4 on Schedule P of CAB
Form 244 (however, Schedule P of CAB
Form 244 calls for a semiannual report
whereas the subject item is reported
qaarterly) .

(j) Ttem 12—Show as a percentage
carried to two decimal places.

(k) Item 13—Retrospective insurance
refunds from premiums should be offset
against amounts reported in Ttem 13, in
the quarter in which received, and a foot-
note to that effect should be made under
“Remarks.”

§239.9 Schedule D—Summary of
Frefight Loss and Damage Claims
Paid.

(2) Thisschedule shall be prepared for
each calendar year as of December 31.

(b) Data reported on this schedule
shall separately cover domestic and in-
ternational scheduled and nonscheduled
operations, but shall exclude military
contract operations.
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(c) For the purposes of this schedule,
forwarders shall be considered scheduled
carriers regardless of underlying trans-
portation.

(d) Freight forwarders should report
only those claims made by their cus-
tomers against the forwarder, not claims
by the forwarder against a direct air
carrier.

[FR Doc.71-3566 Filed 3-12-71;8:50 am]

FEDERAL COMMUNICATIONS
COMMISSION

[ 47 CFR Paris 2, 74 ]
[Docket No. 19130]

AURAL BROADCAST STL OPERA-
TIONS, INTERCITY RELAY STA-
TIONS, AND CERTAIN LOW POWER
BROADCAST AUXILIARY STATIONS

Order Extending Time for Filing
Comments

In the matter of amendment of Parts
2 and 74 to permit Aural Broadcast STL
operations in the band 2150-2160 MHz
and to accommodate STL, Intercity Re-
lay Stations and certain low power broad-
cast auxiliary stations within the fre-
quency band 947-952 MHz.

1. A notice of proposed rule making
and notice of inquiry (36 F.R. 1425, Janu-
ary 29, 1971) was adopted in the above
matter on January 20, 1971, setting the
dates for filing comments and reply
comments as March 2, 1971, and March
12, 1971, respectively. The Commission
has before it now a request by the Na-
tional Association of FM Broadcasters
(NAFMB) to extend the comment date
to April 19, 1971, so that the matter may
be taken up at its annual convention in
the latter part of March.

2. In as much as the FM broadcasting
industry is directly affected by the pro-
posals herein, the views of its national
association would be helpful to the Com-
mission. We believe that good cause has
been shown for the requested extension
and that such extension would not un-
duly delay the proceeding.

3. Accordingly, it is ordered, Pursuant
to § 0.281(b) of the rules and regulations,
that the time for filing comments in this
broceeding is extended to April 19, 1971,
and, although not requested, the time for
filing reply comments is extended to
April 29, 1971,

Adopted: March 8, 1971.
Released: March 9, 1971,

[sEAL] RicuArD E. WiLEY,
General Counsel.

[FR Doec.71-3559 Filed 3-12-71;8:49 am]
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DEPARTMENT OF THE TREASURY

Internal Revenue Service
[26 CFR Part 11

‘DEPRECIATION ALLOWANCES USING

ASSET DEPRECIATION RANGE SYS-
TEM

Notice of Hearing on Proposed
Regulations

Proposed amendments to the regula-
tions under section 167 of the Internal
Revenue Code of 1954, relating to depre-
ciation, appear in this ‘issue ¢f the
FeDERAL REGISTER (36 F.R. 4885) .

A public hearing on the provisions of
these proposed amendments to the regu-
lations will be held on May 3, 1971, at 10
a.m.,, e.d.s.t., in Room 3313, Internal Rey-
enue Service Building, 1111 Constitution
Avenue NW., Washington, DC 20224, If
necessary the hearing will be continued
through Tuesday, May 4, 1971, and
Wednesday, May 5, 1971.

The rules of §601.601(a)(3) of the
Statement of Procedural Rules (26 CFR
Part 601) shall apply with respect to such
public hearing. Copies of these rules will
be furnished on request. Under such
§ 601.601(a) (3) persons who desire to
present oral comments (in addition to
having submitted written comments or
suggestions within the time prescribed in
the notice of proposed rule making)
should by April 23, 1971, submit an out-
line of the topics and the time they
wish to devote to each topie. Such out-
lines shall be submitted to the Commis-
sioner of Internal Revenue, Attention:
CC:LR:T, Washington, D.C. 20224.

Persons who plan to attend the hear-
ing and persons who desire a copy (fur-
nished only at the above address) of
such written comments or suggestions or
outlines should notify the Commissioner
at the above address or telephone (Wash-
ingtl.on, D.C)) 202-964-3935 by April 28,
1971,

James F. DriNG,
Director,
Legislation and Regulations Division.

[FR Doc.71-3646 Filed 3-12-71;9:15 am]

[26 CFR Part 11

DEPRECIATION ALLOWANCES USING
ASSET DEPRECIATION RANGE SYS-
TEM

Nofice of Proposed Rule Making

Notice is hereby given that the regula-
tions set forth in tentative form below
are proposed to be prescribed by the
Commissioner of Internal Revenue, with
the approval of the Secretary of the
Treasury or his delegate. Prior to the
final adoption of such regulations, con-

sideration will be given to any comments

4885

or suggestions pertaining thereto which
are submitted in writing, preferably in
quintuplicate, to the Commissioner of
Internal Revenue, Attention: CC:LR:T,
Washington, D.C. 20224, within the
period of 30 days from the date of publi-
cation of this notice in the FreperaL
RzcisTER. Any written comments or sug-
gestions not specifically designated as
confidential in accordance with 26 CFR
601.601(b) may be inspected by any per-
son upon written request. Any person
submitting written comments or sugges-
tions who desires an opportunity to com-
ment orally at a public hearing on these
proposed regulations should submit his
request, in writing, to the Commissioner
within the 30-day period. A public hear-
ing will be held, and notice of the time,
place, and date of the public hearing is
simultaneously published herewith. The
proposed regulations are to be issued
under the authority contained in section
167 of the Internal Revenue Code of 1954
(26 U.S.C. 167) and section 7805 of the
Internal Revenue Code of 1954 (26 US.C.
7805) .
RanporLra W. THROWER,
Commissioner of Internal Revenue.

The Income Tax Regulations (26 CFR
Part 1) are amended as follows:

Paragraph 1. The following new sec-
tion is added immediately after
§ 1.167(a)-10, to read as follows:

§ 1.167(a)=11 Depreciation based on
asset depreciation ranges for prop-
erty placed in service after Decem-

ber 31, 1970.

(a) In general. This section provides
an asset depreciation range system for
determining the reasonable allowance for
depreciation of designated classes of
assets placed in service after Decem-
ber 31, 1970. The system is designed to
minimize disputes between taxpayers and
the Internal Revenue Service as to the
useful life of property, and as to salvage
value, repairs, and other matters. The
system is optional with the taxpayer. The
taxpayer has an annual election. Gen-
erally, an election for a taxable year will
apply to all additions of eligible prop-
erty during the taxable year of election,
but does not apply to additions of eligi-
ble property in any other taxable year.
The taxpayer’'s election, made with the
return for the taxable year, may not be
revoked or modified for any property
included in the election. Generally, the
taxpayer must establish vintage accounts:
for all eligible property included in the
election, must determine the allowance
for depreciation of such property in the
taxable year of election, and in subse-
quent taxable years, on the basis of the
period of years (within the asset
depreciation range) specified in the elec-
tion, and must apply the first-year con-
vention specified in the election to deter-
mine the allowance for depreciation of

FEDERAL REGISTER, VOL. 36, NO. 50—SATURDAY, MARCH 13, 1971




4886

such property. This section also contains
special provisions for the treatment of
salvage value, retirements, and the cost
of the repair, maintenance, rehabilita-
tion and improvement of such property.
A taxpayer may not apply any provision
of this section unless he makes an elec-
tion and thereby consents to, and agrees
to apply, all the provisions of this sec-
tion. For the meaning of cerfain terms
used in this section, see paragraphs
(b) (2) (“eligible property), (b)(3)
(“vintage account”), (b)(4) (“asset
depreciation range” and “asset guideline
class”), (b)(H) (i) (@) (“used prop-
erty™), (b)(6) (G) (“public utility prop-
erty”), (@ (1)(v) (“original wuse”),
(¢) (1) (vi) (“unadjusted basis” and “ad-
justed basis”), (e)(2) D) (“modified
half-year convention™), (e) (2) (i)
(“half-year convention™), {d) Q1))
(*salvage value™), (d)(2) (i) (“repair
allowance”), (d) (2) (iv) (“excluded addi-
tion”), (d) (2)(v) (“property improve-
ment”), (d)(3) () (“ordinary retire-
ment” and “extraordinary retirement”),
and (e) (1) (“first placed in service”) of
this section.

(b) Reasonable allowance using asset
depreciation ranges—<t1) In general. The
allowance for depreciation of eligible
property (as defined in subparagraph
(2) of this paragraph) to which the tax-
payer elects to apply this section will be
determined as provided in paragraph (¢)
of this section and shall constitute the
reasonable allowance for depreciation of
such property under section 167(a).

(2) Definition of eligible property. For
purposes of this section, the term “eligi-
ble property” means property which is
subject to the alowance for deprecia-
tion provided by section 167(a) but only
i

(i) An asset guideline class and period
are in effect for such property for the
taxable year of election (see subpara-
graph (4) of this paragraph);

(ii) The property is tangible personal
property, or is other tangible property
(not including a building or its structural
components) which (a) is used as an
integral part of manufacturing, produc-
tion, or extraction or of furnishing trans-
portation, communications, electrical
energy, gas, water, or sewage disposal
services, or (b) constitutes research or
storage facilities used in connection with
any of the activities described in (a) of
this subdivision (but see subparagraph
(6) of this paragraph for special rule for
certain public utility property as defined
in section 167(1) (3) (A)) ;

(iii) The property is first placed in
service (as describedin paragraph (e) (1)
of this section) by the taxpayer after
December 31, 1970 (but see subparagraph
(7) of this paragraph for special rule
where there is a mere change in the form
of conducting a trade or business) ;

(iv) During the taxable year of elec-
tion, the property is predominantly used
(within the meaning of paragraph (g)
(1) (i) and (iii) of §1.48-1) within the
Unii®i States (as defined in section 7701

PROPOSED RULE MAKING

(a) (9)), or meets the requirements of
paragraph (g) (2) of § 1.48-1 (relating to
exceptions to the requirement of pre-
dominant use) . See subparagrap h(5) (v)

of this paragraph for special rule in the.

case of change in predominant use.

The language used in subdivision (i)
of this subparagraph shall have the same
meaning as when used in section 1245
(a) (3) (A) and (B). The term “eligible
property” includes any property which
meets the requirements of this subpara-
graph, whether such property is new
property, “used property”, or is a “prop-
erty improvement” (as described in para-
graph (d) (2) (v) of this section).For the
treatment of expenditures for the repair,
maintenance, rehabilitation or improve-
ment of property in a vintage account, see
paragraph (d)(2) (v) of this section.

(3) Reguirement of vintage accounts—

(1) In general. For purposes of this sec-
tion, a “vintage account” is a closed-end
depreciation account containing eligible
property to which the taxpayer elects to
apply this section, first placed in service
by the taxpayer during the taxable year
of election, The “vintage” of an account
refers to the taxable year during which
the eligible property in the account is
first placed in service by the taxpayer.
Such an account will consist of an asset,
or a group of assets, within a single asset
guideline class established pursuant to
subparagraph (4) of this paragraph and
may include only eligible property. Each
item of eligible property (except a prop-
erty improvement as described in para-
graph (d) (2) (v) of this section) to which
the taxpayer elects to apply this section,
first placed in service by the taxpayer
during the taxable year of election, shall
be placed in a vintage account of the tax-
able year of election. For special rules
regarding property improvements, see
paragraph (d) (2) (v) of this section. Any
number of vintage accounts of a taxable
year may be established. More than one
account of the same vintage may be
established for different assets of the
same asset guideline class.

(ii) Special vintage accounts. Prop-
erty the original use of which does not
commence with the taxpayer may not be
placed in a vintage account which con-
tains property the original use of which
commences with the taxpayer. Property
described in section 167(f) (2) may not
be placed in a vintage account with
property not described in section 167(f)
(2). Property described in section 179
(d) (1) may not be placed in a vintage
account with property not described in
section 179(d) (1) . Property which qual-
ifies for treatment under section 263(e)
may not be placed in a vintage account
with property which does not qualify for
treatment under section 263(e) . For spe-
cial rule for property acquired in a
transaction to which section 381(a) ap-
plies, see paragraph (e)(3) (1) of this
section. For additional rules with respect
to accounting for eligible property, see
paragraph (e) of this section.

(4) Asset depreciation ranges—(i)
Selection of asset depreciation period.

An election shall specify for each vin-
tage account of the taxable year of elec-
tion the period selected by the taxpayer
from the asset depreciation range for the
assets in such account. For purposes of
this section the term *“asset guideline
class” means a category of assets (in-
cluding any subcategory of assets) for
which a separate guideline period is in
effect as provided in subdivision i) of
this subparagraph. Any period within
the asset depreciation range for the as-
sets in a vintage account which is a
whole number of years, or a whole num-

ber of years plus a half year, may be

selected. The lower limit of the asset de-
preciation range for a vintage account
is 80 percent of the asset guideline period
established for the assets in the account,
and the upper limit of such range is 120
percent of such asset guideline period,
determined in each case by rounding any
fractional part of a year to the nearer
of the nearest whole year or the nearest
half year.

(ii) Establishment of asset guideline
classes and periods. The asset guideline
classes and periods in effect for any tax-
able year beginning before the effective
date of the first supplemental asset
guideline classes and periods established
pursuant to this section are set forth in
Part I of Revenue Procedure 62-21,
1962-2 C.B. 418 (as supplemented in
1963-2 C.B. 740, 1964-1 C.B. 639, and
1964-1 C.B. 640). Other asset guideline
classes and periods will from time fo
time be established, supplemented and
revised with express reference to this
section. These asset guideline classes and
periods will be published in the Internal
Revenue Bulletin. The asset guideline
classes, the asset guideline periods, and
the asset depreciation ranges determined
from such periods in effect on the first
day of a taxable year of election shall
apply to all vintage accounts of such
taxable year, and the reasonable allow-
ance for depreciation of property in
such accounts shall not be changed to
reflect any subsequent supplement or re-
vision of the asset guideline classes or

. periods.

(iii) Examples. The principles of this
subparagraph may be illustrated by the
following examples:

Example (1), Corporation X purchases a
bulldozer for use in its construction busi-
ness. The bulldozer is first placed in service
in 1972. Since the bulldozer Is tangible per-
sonal property, predominantly used within
the United States, for which an asset guide-
1ine class and period have been established,
the bulldozer is eligible property. The bull-
dozer is covered under asset guideline class
2(a) of Group Two under Revenue Proce-
dure 62-21, and the asset guideline period IS
5 years, Thus, the asset depreciation range
is 4-6 years,

Example (2). In 1972 Corporation ¥ first
places in service a factory building. Although
an asset guideline class and period are In
effect for the property and it is predomi-
nantly used within the United States, it is
nct eligible property, since 1t does not meet
the requirements of subparagraph (2) (i) of
this paragraph.
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(5) Requirements of election—(i) In
general. Except as otherwise provided in
paragraph (d) (2) of this section dealing
with property improvements, no provi-
sion of this seetion shall apply to any
property other than eligible property to
which the taxpayer elects, in aceordance
with this section, to apply this section.
For the time and manner of election, see
paragraph (f) of this section. Except as
otherwise provided in subdivisions (iv)
and (v) of this subparagraph, a tax-
payer's election to apply this section may
not be revoked or modified after the last
day prescribed for filing the election.
Thus, for example, after such day, a
taxpayer may not cease to apply this sec-
tion to property included in the election,
establish different vintage accounts for
the taxable year of election, select a dif-
ferent period from the asset depreciation
range for any sueh account, or adopt a
different first-year convention for any
such account.

(ii) Property required to be included in
election, Except as otherwise provided in
subdivision (iii) of this subparagraph
dealing with certain used property, in
subdivision (iv) of this subparagraph
dealing with property subject to special
depreciation or amortization, and in
paragraph (e) (3) (i) of this section deal-
ing with fransactions to which section
381(a) applies, if the taxpayer elects to
apply this section to any eligible property
first placed in service by the taxpayer
during the taxable year of election, the
election shall apply to all such eligible
property, whether placed in service in a
trade or business or held for production
of income, .

(iil) Special 10 percent used property
rule. (@) If the unadjusted basis of
cligible “used property” first placed in
service by the taxpayer during the tax-
ab}c)’ear of election exceeds 10 percent
of the unadjusted basis of all eligible
property first placed in service during
the taxable year of election, the taxpayer
may exclude all (but not less than all)
the eligible used property from the elec-
tion to apply this section. For the pur-
Imsef of this section, the term “used prop-
eriy” means property the original use of
Which does not commence with the
taxpayer,

(0) Solely for the purpose of deter-
mining whether the 10 percent rule of
this subdivision is satisfled, (1) wused
pbroperty first placed in service during the
taxable year and subject to special de-
Dreciation or amortization provisions de-
Scribed in subdivision (iv) of this sub-
Paragraph and (2) property acquired
d‘\ll‘mg the taxable year in a transaction
to which section 381(a) applies, shall
all be treated as used property regard-
im of whether such property would be
1“}_‘”“9(1 as new property under section

T\ C)) ;nd the regulations thereunder.

‘\Iv) Property subject to special
method of depreciation or amortizgtion.
'@ An election to apply this section shall
not include any eligible property in an
asset guideline class if for the taxable
3 ear of election the taxpayer computes

€preciation under the unit of produc-
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tion, retirement or machine hour method
or any other method not described in
section 167(b) (1), (2), or (3) for any
eligible property first placed in service
during the taxable year in such asset
guideline class. In addition, an election
to apply this section shall not include
eligible property for which, for the tax-
able year of election, the taxpayer com-
putes depreciation under section 167(k),
or computes amortization under sections
169, 184, 185, 187, or paragraph (b) of
§ 1.162-11.

(b) If the taxpayer has elected to ap-
ply this section to eligible property de-
seribed in section 167(k), 169, 184, 185,
or 187 and the taxpayer thereafter com-
putes depreciation or amortization for
such property for any taxable year in
accordance with section 167(k), 169, 184,
185, or 187, then the election to apply
this section to such property shall ter-
minate as of the beginning of the taxable
yvear for which depreciation or amorti-
zation is computed under such section.
Application of this section to such prop-
erty for any period prior to the termina-
tion date will not be affected by the ter-
mination. The unadjusted basis of the
property shall be removed as of the ter-
mination date from the unadjusted
basis of the vintage account. The depre-
ciation reserve established for the ac-
count shall be reduced by the deprecia-
tion allowable for the property, com-
puted in the manner prescribed in
paragraph (e) (1) (vi) (b) of this section
for determination of the adjusted basis
of the property and shall be further ad-
justed in the manner prescribed in para-
graph (d) (3) (vi) of this section. See
paragraph (d) (3) (vii) (d) of this section
for treatment of salvage value when
property is removed from a vintage
account.,

(v) Change in predominant use of
eligible property. If eligible property in
a vintage account ceases fo meet the re-
quirements of paragraph (g) (1) (i) and
(iii) or (g)(2) of §1.48-1 (relating to
requirement of predominant use within
the United States) for a taxable year,
the election to apply this section to such
property shall terminate as of the begin-
ning of such taxable year, The applica-
tion of this section to such property for
@ period prior to the termination date
will not be affected. The unadjusted basis
of the property shall be removyed as of the
termination date from the unadjusted
basis of the vintage account. The depre-
ciation reserve established for the ac-
count shall be reduced by the deprecia-
tion allowable for the property, com-
puted in the manner prescribed in para-
graph (¢) (1) (vi) (b) of this section for
determination of the adjusted basis of
the property and shall be further ad-
justed in the manner prescribed in para-
graph (d)(3)(vi) of this section. See
paragraph (d) (3) (vii) (d) of this section
for treatment of salvage value when
property is removed from a vintage
account.

(6) Special rule for certain public
utility property—(i) Regquirement of
normalization in certain cases. Under
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section 167(1), in the case of public util-
ity property (as defined in section
167(1) (3) (A)), if the taxpayer—

(@) Is entitled to use a method of de-
preciation other than a “subsection (1)
method” of depreciation (as defined in
section 167(1) (3) (F)) only if it uses the
“normalization method of accounting”
(as defined in section 1671 (3) (G))
with respeet to such property, or

(b) Is entitled to use only a “‘subsec-
tion (1) method” of depreciation, such
property shall be eligible property (as
defined in subparagraph (2) of this
paragraph) only if the taxpayer normal-
izes the tax deferral resulting from the
election to apply this section.

(ii) Normalization. The taxpayer will
be considered to mormalize the tax de-
ferral resulting from the election to ap-
ply this section only if it computes its
tax expense for purposes of establish-
ing its cost of service for rate making
purposes and for reflecting operating
results in its regulated books of account
using a depreciation period no less than
the lesser of—

(a) 100 percenf of the asset guideline
period as described in subparagraph (4)
(ii) of this paragraph, or

(b) The period for computing its de-
preciation expense to reflect operating
results on its regulated books of ac-
count, and makes adjustments to a re-
serve to reflect the deferral of taxes re-
sulting from an election to apply this
section. A determination whether the
taxpayer is considered to normalize
(within the meaning of the preceding
sentence) the tax deferral resulting from
an election to apply this section shall be
made in a manner consistent with the
principles for determining whether a
taxpayer is using the “normalization
method of accounting” (within the
meaning of section 167(1) (3) (G)).

(iii) Failure to normalize. If the tax-
payer has elected to apply this section
to any eligible public utility property in
accordance with subdivision (i) of this
subparagraph and the taxpayer there-
after fails to normalize the tax deferral
resulfing from the election to apply this
section, the election to apply this section
to such preperty shall terminate as of
the beginning of the taxable year for
which the taxpayer fails to normalize the
tax deferral resulting from the election
to apply this section. Application of this
section to such property for any period
prior to the termination date will not
be affected by the termination. The un-
adjusted basis of the property shall be re-
moved as of the termination date from
the unadjusted basis of the vintage ae-
count, The depreciation reserve estab-
lished for the account shall be reduced
by the depreeiation allowable for the
property, computed in the manner pre-
scribed in paragraph (c) (1) (vi)(b) of
this section for determination of the ad-
Jjusted basis of the property and shall be
further adjusted in the manner pre-
seribed in paragraph (d) (3) (vi) of"this
section. See paragraph (d)(3) (vii) (&)
of this section for treatment of salvage
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value when property is removed from a
vintage account.

(7) Mere change in form of conduct-
ing a trade or business. Property which
was first placed in service by the trans-
feror before January 1, 1971, shall not
be eligible property if such property is
first placed in service by the transferee
after December 31, 1970, by reason of
a mere change in the form of conduct-
ing a trade or business in which such
property is used. A mere change in the
form of conducting a trade or business
in which such property is used will be
considered to have occurred if—

(i) The transferor (or in a case where
the transferor is a partnership, estate,
trust, or corporation, the partners, bene-
ficiaries, or shareholders) of such prop-
erty retains a substantial interest in
such trade orbusiness, or

(ii) The basis of such property in the
hands of the transferee is determined in
whole or in part by reference to the basis
of such property in the hands of the
transferor.

This subparagraph shall not apply to a
transfer of property to which paragraph
(e) (3) (i) (relating to transfers to which
section 381(a) applies) applies. For
purposes of this subparagraph, a trans-
feror (or in a case where the transferor
is a partnership, estate, trust, or cor-
poration, the partners, beneficiaries, or
shareholders) shall be considered as hav~
ing retained a substantial interest in the
trade or business only if, after the change
in form, his (or their) interest in such
trade or business is substantial in rela-
tion to the total interest of all persons
in such trade or business. This subpara-
graph shall apply to property first placed
in service prior to January 1, 1971, held
for the production of income (within the
meaning of section 167(a) (2)) as well
as to property held in a trade or business.

(¢) Manner of deltermining allow-
ance—(1) In general—(i) Compulation
of allowance. The allowance for depre-
ciation of property in a vintage account
shall be determined in the manner spec-
ified in this paragraph by using the
method of depreciation adopted by the
taxpayer for the account and a rate
based upon the period for the account
selected by the taxpayer from the asset
depreciation range. (For limitations on
methods of depreciation permiftted with
respect to property, see section 167(c¢)
and subdivision (v) of this subpara-
graph.) In applying the method of de-
preciation adopted by the taxpayer, the
annual allowance for depreciation of a
vintage account shall be determined
without adjustment for the salvage value
of the property in such account except
that no account may be depreciated be-
low the reasonable salvage value of the
account, (For rules regarding estima-
tion and treatment of salvage value, see
paragraphs (d) (1) and (3) (vii) of this
section.) Regardless of the method of
depx;eciation adopted by the taxpayer,
the depreciation allowable for a tax-
able year with respect to a vintage ac-
count may not exceed the amount by
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which (as of the beginning of the ftax-
able year) the unadjusted basis of the
account exceeds (a) the reserve for de-
preciation established for the account
plus (b) the salvage value of the account.
The unadjusted basis of a vintage ac-
count is defined in subdivision (vi) of
this subparagraph. The adjustments to
the depreciation reserve are described
in subdivision (ii) of this subparagraph.
The annual allowance for depreciation of
a vintage account using the straight line
method of depreciation shall be deter-
mined by dividing the unadjusted basis
of the vintage account (without reduc-
tion for salvage value) by the number of
vears in the asset depreciation period
selected for the account. See subdivision
(iii) of this subparagraph for the man-
ner of computing the depreciation allow-
ance following a change from the de-
clining balance method or the sum of
the years-digits method to the straight
line method. In the case of the sum of
the years-digits method, the annual al-
lowance for depreciation of a vintage
account shall be computed by multiply-
ing the unadjusted basis of the vintage
account (without reduction for salvage
value) by a fraction, the numerator of
which changes each year to a number
which corresponds to the years remain-
ing in the asset depreciation period se-
lected for the account (including the
yvear for which the allowance is being
computed) and the denominator of
which is the sum of all the years digits
corresponding to the asset depreciation
period selected for the account. The an-
nual allowance for depreciation of a vin-
tage account using a declining balance
method is determined by applying a uni-
form rate to the excess of the unadjusted
basis of the vintage account over the
depreciation reserve established for that
account. The rate under the declining
balance method may not exceed twice
the straight line rate based upon the asset
depreciation period for the vintage ac-
count. The allowance for depreciation
under this paragraph (including any de-
preciation allowed under section 179)
constitute the amount of depreciation al-
lowable for all purposes of this section.

(ii) Establishment of depreciation re-
serve. The taxpayer must establish a de-
preciation reserve for each vintage ac-
count. The amount of the depreciation
reserve for a vintage account must be
stated on each income tax return on
which depreciation with respect to such
account is determined under this section.
The depreciation reserve for a vintage
account consists of the accumulated
depreciation allowable with respect to the
vintage account, increased by the adjust-
ments for ordinary retirements pre-
scribed by paragraph (d) (3) (iii), by the
adjustments for property improvements
prescribed by paragraph (d) (3) (vi), and
by the adjustments for reduction of the
salvage value of a vintage account pre-
scribed by paragraph (d) (3) (vii) (¢) of
this section, and decreased by the adjust-
ments for property improvements pre-
sceribed by paragraph (d) (2) (v) of this
section, by the adjustments for extraor-

dinary retirements and certain special
retirements as preseribed by (d) (3) (iv)
and (v) of this section, by the adjust-
ments for the amount of the reserve in
excess of the unadjusted bases of a
vintage account prescribed by paragraph
(d) (3) (viii) (@), and by the adjustments
for property removed from a vintage ac-
count prescribed by paragraph (b)(5)
(iv) (b) and (v) and paragraph (b) (6)
(iii) of this section. The adjustments to
the depreciation reserve for the cost of
property improvements paid or incurred
during the taxable year and for ordinary
retirements during the taxable year
shall be made as of the beginning of the
taxable year. The adjustments to the
depreciation reserve for extraordinary
retirements shall be made as of the date
the retirement is treated as having oc-
curred in accordance with the first-year
convention (described in subparagraph
(2) of this paragraph) adopted by the
taxpayer for the vintage account. The
adjustment to the depreciation reserve
for property removed from a vintage
account in accordance with paragraph
(b) (5) (iv) and (v) and paragraph (b)
(6) (iii) of this section shall be made as
of the beginning of the taxable year. The
depreciation reserve of a vintage account
may not be decreased below zero.

(iii) Consent to change in meithod of
depreciation. During the asset deprecia-
tion period for a vintage account, the
taxpayer is permitted to change under
this section from a declining balance
method of depreciation or the sum of the
years-digits method of depreciation to
the straight line method of depreciation
with respect to such account. The provi-
sions of § 1.167(e)-1 shall not apply fo
such change. The change in method ap-
plies to all property in the vintage ac-
count and must be adhered to for the
entire taxable year of the change. When
the change is made, the annual allow-
ance for depreciation of the vintage
account shall be determined by dividing
the adjusted basis of the vintage account
(without reduction for salvage value) by
the number of years remaining (at the
time as of which the change is made) in
the asset depreication period selected for
the account. However, the depreciation
allowable for any taxable year following
such a change may not exceed an amount
determined by dividing the unadjusted
basis of the vintage account (without
reduction for salvage value) by the num-
ber of years in the asset depreciation
period selected for the account. The tax-
payer shall furnish a statement setting
forth the vintage accounts for which the
change is made with the income fax
return filed for the taxable year of the
change.

(iy) Limitation of annual allowance
after expiration of the asset deprecialion
period. The annual allowance for depre-
ciation for any taxable year beginning
after the end of the asset depreciation
period selected for the vintage account
shall be determined by dividing the
unadjusted basis of the vintage account

(without reduction for salvage yalue) by

FEDERAL REGISTER, VOL. 36, NO. 50—SATURDAY, MARCH 13, 1971




the number of years in the asset depre-
ciation period selected for the account.
However, the depreciation allowable for
any such taxable year may not exceed
the amount by which (as of the begin-
ning of the taxable year) the unadjusted
pasis of the vintage account exceeds (a)
the reserve for depreciation established
for such account plus (b) the salvage
value of the account.

(v) Limitations on methods. The same
method of depreciation must be adopted
for all property in a single vintage ac-
count. Generally, the method of depreci-
ation which may be adopted is subject
to the limitations confained in section
167(c). In the case of a vintage account
for which the taxpayer has selected an
asset depreciation period of 3 years or
more and which contains property the
original use of which commences with
the taxpayer, any method of deprecia-
tion described in seetion 167(b) (1), (2),
or (3) may be adopted. If the vintage
account contains property the original
use of which does not commence with
the taxpayer, or if the asset depreciation
period for the account selected by the
taxpayer is less than 3 years, a method
of depreciation described in section
167(h) (2) or (3) may not be adopted for
the account. However, the declining bal-
ance method using a rate not in excess
of 150 percent of the straight line rate
based upon the asset depreciation period
for the vintage account may be adopted
for the account even if the original use
of the property does not commence with
the taxpayer provided the asset depreci-
ation period for the account selected by
the taxpayer is at least 3 years. The term
“original use” means the first use to
which the property is put, whether or
not such use corresponds fo the use of
such property by the taxpayer. (See
§ 1.167(c)-1.)

(i) Unadjusted and adjusted basis.
‘@) For purposes of this section, the
unadjusted basis of an asset is its costs
or other basis without any adjustment
for depreciation, amortization, or a
broperty improvement (as defined in
baragraph (d) (2) (v) of this section),
but with other adjustments required un-
der section 1016 or other applicable
Provisions of law. The unadjusted basis
of a property improvement (as defined
n paragraph (d) (2) (v) of this section)
Is its cost or other basis without adjust-
ment for depreciation or amortization,
but with other adjustments required un-
der section 1016 or other applicable pro-
Visions of law. The unadjusted basis of a
vintage account is the total of the un-
adjusted bases of all the assets in the
account,

(b) The adjusted basis of a vintage
account is the amount by which the un-
adjusted basis of the account exceeds the
toerve for depreciation established for
vie account. The adjusted basis of an
asset (other than a property improve-
ment the cost or other basis of which
\fgs Subtx_'acted from the depreciation
reserve) in a vintage account is the
amount by which the unadjusted basis
of the asset exceeds the amount of de-
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preciation allowable for the assef com-
puted by using the method of deprecia-
tion and the rate (including any depre-
ciation allowed under section 179 for the
asset) applicable to the account. The
adjusted basis of a property improve-
ment the cost of which was sub

from the depreciation reserve for a vin-
tage account is the amount by which the
unadjusted basis of the property im-
provement exceeds the amount of depre-
ciation allowable for the property im-
provement computed by using the
method of depreciation and the rate ap-
plicable to the account beginning with
the taxable year in which the cost of the
property improvement is paid or in-
curred. For .purposes of this subdivision,
the depreciation allowable for an asset
shall include, to the extent identifiable,
the amount of proceeds previously added
to the depreciation reserve in accord-
ance with paragraph (d)(3) (iii) of this
section upon the retirement of any por-
tion of such asset.

(vil) Ezample. Principles of this sec-
tion may be illustrated by the following
example:

Example. (a) Taxpayer A has a multiple
asset vintage account with an unadjusted
basis of $1,000 and an estimated salvage
value of $100. (See paragraph (d) (1) (i) of
this section for determination of salvage
value for an account after application of
section 167(f).) A adopts the straight line
method of depreciation with respect to the
account and selects a 10-year asset deprecia-
tion period. Assume that A does not follow a
practice of reducing the salvage value for the
account in the amount of salvage value at-
tributable to each retired asset in accord-
ance with paragraph (d) (3) (vil) of this sec-
tion, The depreciation allowance for each
of the first 4 years is $100, that is one-tenth
maultiplied by the unadjusted basis of $1,000,
without reduction for salvage.

(b) In the fifth year of the asset depre-
clation period, three assets are sold in an
ordinary retirement for $600. Thus, under
paragraph (d) (3) (1if) of this section, the
proceeds of the retirement are added to the
depreciation reserve as of the beginning of
the fifth year. Accordingly, the reserve, as
of the beginning of the fifth year is $1,000,
that is, 8400 of depreciation as of the begin-
ning of the year plus $600 from ordinary
retirements. The salvage value is reduced to
zero, since the proceeds of the ordinary re-
tirement increase the depreciation reserve
up to the unadjusted basis (see paragraphs
(d) (1) (1) and (d)(3) (iii) of this section)
and no depreciation is allowed for the fifth

T,

(¢) In the sixth year, another asset is
sold In an ordinary retirement for $50. The
full amount ($50) Is reported as gain, with-
ouf regard to the adjusted basis of the asset,
and is subject to section 1245 (see paragraph
(a) (3) (viii) of this section). No depreciation
is allowable for the sixth year, since the de-
preciation reserve ($1,000) plus the salvage
value (zero) equals the unadjusted basis
(#1,000).

(d) In the seventh year the taxpayer
makes & property improvement, which re-
duces the depreciation reserve by $300, and
sells another asset in an ordinary retirement
for $40. The $300 property Improvement re-
duces the reserve as of the beginning of the
year (see paragraph (c) (1) (ii) of this sec-
tion) and the 40 proceeds from the ordi-
nary retirement increase the reserve as of
the beginning of the year. Thus, the reserve
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is reduced as of the beginning of the seventh
year to $740 (that is, $1,000 minus $300 plus
$40) and accordingly $100 of depreciation
(that is, one-tenth multiplied by $1,000, the
unadjusted basis of the account) is allowed
for the seventh year. The $100 of deprecia-
tion allowed for the seventh year increases
the reserve fo $840 as of the close of the
seventh year.

(e) In the eighth year, asset X is sold in
an extraordinary retirement for $30 and gain
or loss is recognized. Under the convention
used by the taxpayer, the unadjusted basis
of X, $100, is removed from the unadjusted
basis of the vintage account as of the begin-
ning of the eighth year and the depreciation
reserve as of the beginning of such year is
reduced to $770 by removing the depreciation
applicable to asset X, $70 (see paragraph (d)
(8) (iv) ). The depreciation which is allow-
able under the straight line method for the
eighth year is $90, that is one-tenth multi-
plied by $900 (the unadjusted basis of the
account, $1,000, reduced by the unadjusted
baslis of X, $100). The depreciation allowed
(890) Increases the depreciation reserve to
$860.

(/) In the ninth year, an asset is sold In
an ordinary retirement for $80. This increases
the reserve to $020, and $20 is reported as
gain without regard to the adjusted basis of
the asset and Is subject to section 1245. (See
paragraph (d) (3) (vill) of this section.) No
depreciation is allowable in the ninth year,
since the sum of the depreciation reserve,
$900, plus the estimated salvage value, zero,
equals the unadjusted basis of the account,
$900.

(g) In the tenth year, the taxpayer makes
a $200 property improvement which de-
creases the reserve to $700. The depreciation
allowance in the tenth and eleventh year is
$90, that is, one-tenth multiplied by $900,
the unadjusted basis of the account.

(h) At the beginning of the twelfth year,
the depreciation reserve is $880. In the
twelfth year, the depreciation allowable is
only 820, that is, the difference between the
unadjusted basis of the account (3900) and
the depreciation reserve ($880), plus salyage
value (zero).

(2) Conventions applied to addilions
and retirements—(i) In general. The al-
lowance for depreciation of a vintage ac-
count (whether an item account or a
multiple asset account) shall be deter-
mined by applying one of the conventions
described in subdivision (ii) and (iii) of
this subparagraph. (For the manner of
applying a convention in the case of tax-
able years beginning before and ending
after December 31, 1970, see subpara-
graph (3) of this paragraph.) The same
convention must be adopted for all
vintage accounts of a taxable year, but
the same convention need not be adopted
for the vintage accounts of another
taxable year. An election to apply this
section must specify the convention
adopted. (See paragraph (f) of this sec-
tion for information required in making
the election.) The convention adopted by
the taxpayer is a method of accounting
for purposes of section 446, but the con-
sent of the Commissioner will be deemed
granted to make an annual adoption of
either of the conventions deseribed in
subdivision - (ii) and (i) of this
subparagraph,

(ii) Modified half-year convention.
The depreciation allowance for a vintage
account for which the taxpayer adopts
the “modified half-year convention"
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shall be determined by treating: (a) all
property in such account which is placed
in service during the first half of the
taxable year as placed in service on the
first day of the taxable year; and (b)
all property in such account which is
placed in service during the second half
of the taxable year as placed in service
on the first day of the second half of the
taxable year. The depreciation allow-
ance for a vintage account for a taxable
yvear in which there is an extraordinary
retirement (as defined in paragraph (d)
(3) (ii) of this section) is determined by
treating all extraordinary retirements
from such account during the first half
of the taxable year as occurring on the
first day of the taxable year and all ex-
traordinary retirements from such ac-
count during the second half of the
taxable year as occurring on the first day
of the last half of the taxable year. Thus,
the depreciation allowance for such ac-
count for the taxable year will consist of
an amount based on: the unadjusted
basis of the account for the first half of
the taxable year after adjustment for
extraordinary retirements during the
first half of the taxable year, plus the
unadjusted basis of the account for the
second half of the taxable year after
adjustment for extraordinary retire-
ments during the second half of the tax-
able year. This convention may also be
applied by assuming, with respect to all
vintage accounts of a taxable year, that
all additions occur on the first day of
the second quarter of the taxable year
and that all extraordinary retirerents
occur on the first day of the second
quarter of the taxable year.

(iii) Halj-year convention. The depre-
ciation allowance for a vintage account
for which the taxpayer adopts the “half-
year convention” shall be determined by
treating all property in the account as
placed in service on the first day of the
second half of the taxable year and by
treating all extraordinary retirements
(as defined in paragraph (d)(3) (i) of
this section) from the account as occur-
ring on the first day of the second half
of the taxable year.

(iv) Rules of application. The first-
year convention adopted for a vintage
account must be consistently applied to
all additions to and all extraordinary
retirements from such account. See
paragraph (d)(3) @i) and (iii) for
definition and treatment of ordinary
retirements. For purposes of this sub-
paragraph, the second half of a taxable
yvear shall be deemed to commence on
the beginning of the first day of a calen-
dar month which is the closest such first
day to the middle of the taxable year.
The first half of the taxable year shall be
deemed to expire at the close of the last
day of a calendar month which is the
closest such last day to the middle of the
taxable year. Rules consistent with the
preceding two sentences shall apply for
purposes of determining the commence-
ment of the second quarter of the tax-
able year and the expiration of the first
quarter of the taxable year. If a taxable
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year consists of a period which includes
only 1 calendar month, the first half
of the taxable year shall be deemed to
expire on the first day which is nearest
to the midpoint of the month, and the
second half of the taxable year shall
begin the day after the expiration of the
first half of the month.

Asset Placed in service Unadjusted

W S AP S A0F s s oais $5, 000
s o Ml L June 30,1071 ... L 8, 000
p NSRS July 15, 0070 . 12, 000
W A Danembar 2010 Jost L 60, 000

(3) Taxable wyears beginning before
and ending after December 31, 1570. In
the case of a taxable year which begins
before January 1, 1971, and ends after
December 31, 1970, property first placed
in service after December 31, 1970, but
treated as first placed in service before
January 1, 1971, by application of a con-
vention described in subparagraph (2)
of this paragraph shall be treated as
provided in this subparagraph. The de-
preciation allowed (or allowable) for the
taxable year shall consist of the depreci-
ation allowed (or allowable) for the
period before January 1, 1971, deter-
mined without regard to this section plus
the amount allowable for the period after
December 31, 1970, determined under
this section. However, neither the modi-
fied half-year convention described in
subparagraph 2(ii) of this paragraph,
nor the half-year convention described
in subparagraph 2(iii) of this paragraph
may be applied with respect to property
placed in service after December 31, 1970,
to allow depreciation for any period prior
to January 1, 1971, unless such applica-
tion is consistent with the convention
applied by the taxpayer with respect to
property placed in service in such tax-
able year prior to January 1, 1971,

(4) Ezxamples. The principles of this
paragraph may be illustrated by the fol-
lowing examples:

Ezample (1). Taxpayer A, a calendar year
taxpayer, places new property in service in a
trade or business as follows:

(1) Taxpayer A adopts the modified half-
year convention described in subparagraph
(2) (ii) of this paragraph, Assets W, X, and
Y are placed ina multlple asset account for
which the asset depreciation range is 8 to 12
years. A selects 8 years, the minimum asset
depreciation period with respect to such
assets, and adopts the declining balance
method of depreciation using a rate twice the
straight line rate (computed without reduc-
tion for salvage). The annual rate under this
method using a period of 8 years is 25 per-
cent. The depreciation allowance for assets
W and X for 1971 is $3,250, a full year's de-
preciation under the modified half-year con-
vention (that is, basis of $13,000 (unreduced
by salvage) multiplied by 25 percent). The
depreciation allowance for asset Y is $1,500,
a half year's depreciation under the modified
half-year convention (that is, basis of
$12,000 (unreduced by salvage) multiplied by
25 percent, then multiplied by one-half since
the property is entitled to only a half year's
depreciation) .

(ii) The taxpayer places asset Z in an
item account and adopts the sum of the
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years-digits method. The asset depreciation
range for such asset is 4 to 6 years and the
taxpayer selects an asset depreciation
period of 5 years. The depreciation allow-
ance for asset Z in 1971 is $10,000 (that is,

"basis of $60,000 (unreduced by salvage)

multiplied by five-fifteenths, the appropriate
fraction using the sum of the years-digit
method, then multiplied by one-half since
only one half year's depreciation is allow-
able under the convention).

Example (2). The facts are the same as In
example (1), except that the taxpayer adopts
the half-year convention described in sub-
paragraph (2) (iii) of this paragraph. The
depreciation allowances in example (1) with
respect to assets ¥ and Z are not affected.
However, assets W and X are entitled to a
depreciation allowance for only a half year.
Thus, the depreciation allowance for assets
W and X for 1971 is 81,625 (that is, one-half
of the $3,250 allowance computed In example
(1)).

Example (3).The taxpayer during his tax-
able year which begins April 1, 1970, and
ends March 81, 1971, places new property in
service in a trade or business as follows:

Assets: Placed in service
A e e April 80, 1970.
B et e et December 15, 1870.
e T January 1, 1971.

The taxpayer had used a convention with
recspect to:assets placed in service in prior
taxable years whereby assets placed In serv-
fce during the first half of the year are
treated as placed in service on the first day
of such year and assets placed in service in
the second half of the year are treated as
placed in service on the first day of the fol-
lowing year, If the taxpayer selects the modi-
fied half-year convention, 1 year's deprecia-
tion is allowable on asset A determined with-
out regard to this section. No depreclation !s
allowable for asset B, No depreciation is al-
lowable for asset C for the period prior to
January 1, 1971, but one-fourth year’s depre-
clation is allowable on asset O determined
under this section.

Ezample (4). Assume the same facts as in
Example (3) except that the taxpayer had
used a convention with respect to assets
placed in service in prior taxable years
whereby such assets are treated as placed in
service at the midpoint of the year, If the
taxpayer selects the modified half-year con-
vention, one-half year's depreclation is allow-
able for asset 4 determined without regard
to this section. One-half year's depreciation
is allowable for asset B determined without
regard to this section. One-fourth year’s de-
preciation is allowable for asset € determined
without regard to this section and one-
fourth year's depreciation is allowable for
asset C determined under this section.

Ezample (5). The taxpayer during his tax-
able year which begins August 1, 1970, and
ends July 31, 1971, places new property in
service in a trade or business as follows:

Asset: Placed in Service
A S e August 1, 1970.
B e e January 15, 1971.
To L AL R June 30, 1971.

The taxpayer had used a convention with re-
spect to assets placed in service in prior tax-
able years whereby assets placed in service
during the first half of the year are treated
as placed in service on the first day of such
year and assets placed in service in the sec-
ond half of the year are treated as placed
in service on the first day of the following
year, If the taxpayer selects the modified
half-year convention, one full year's depre-
clation is allowable for asset A determined
without regard to this section. Five months
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depreciation is allowable for asset B deter-
mined without regard to this section and
seven months depreciation is allowable for
asset B determined under this section. One-
half year’s depreciation is allowable for asset
¢ determined under this section, The tax-
payer may not apply the modified half-year
convention by assuming all additions occur=
ring the first day of the second quarter of
the taxable year since such application is
not consistent with the convention applied
with respect to assets placed in service in
prior taxable years.

Example (6). Assume the same facts as in
example (6) except that the taxpayer ap-
plies a convention with respect to assets
placed In service prior to January 1, 1971,
whereby such assets are treated as placed in
service at the mid-point of the year. If the
taxpayer selects the modified half-year con-
vention and applies such convention by
treating all additions as oceurring on the first
day of the second quarter of the taxable year,
one-half year’s depreciation is allowable for
assef A determined without regard to this
section, seven months depreciation is allow-
able for asset B determined under this sec-
tion, and seven months depreciation is al-
lowable for asset C determined under this
sectlon,

Example (7). (1) Taxpayer B reports in-
come on the basis of a taxable year ending
March 31. B adopts the declining balance
method of depreciation using a rate twice
the straight-line rate (computed without
reduction for salvage) with respect to new
property, which is first placed in service by
B in the taxable year ending March 381, 1971,
as follows:

Assot Placed in service Unadjusted
basis

LA . May 15, 1000 . oo caiin £8 000

X. eeee-. November 1, 1970 .. ... .. 3,000

Yool Jenuary 20, 19710 Ui 4,000

Zy, s March 10, 1970 ... ... 16, 000

(1) B's depreciation deduction with re-
spect to assets W and X for the taxable year
ending March 81, 1971, will be determined
without regard to this section, since assets
W and X are not eligible property. Assume
that B adopts for assets W and X a conven-
ton under § 1.167(a)-10 which treats assets
placed in service during the first half of the
vear as placed in service on the first day of
Such year, and which treats assets placed in
Service during the second half of the year as
Placed in service on the first day of the
following year. Using this convention, B com-
butes a full year's depreciation for asset W
and no depreciation for asset X. Assets W
and X have & guideline life of 10 years and
1o salvage value. The depreciation allowance
for asset W is $1,600 (that is, 20 percent
multiplied by basis of $8,000). No deprecia~
ton is allowed for asset X in the taxable
year ending- March 31, 1971,

(ill) Assets Y and Z are eligible property
;1::(;. B makes an election under this section.
’.3. selects an asset depreciation period of 8
years from an asset depreciation range of 8
1<_: 12 years. B adopts the modified half-year
‘onvention described in subparagraph (2)
(1) of this paragraph. Thus, assets ¥ and Z
gd‘d be treated as placed in service on
Jctober 1, 1970 (that is, the first day of the
Second half of the taxable year), but for the
Special limitation in subparagraph (3) of this
!‘ir«raxraph. The selection of an 8-year asset
f-“Precmuon period only applies for the por-
::-n of the taxable year after December 31,
lmo. Further, no depreciation is allowable
'or assets ¥ and Z for the perfod prior to
;I fnuary 1, 1971, since B selected a convention
Or assets W and X which treats assets placed
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in service during the second half of the year
as placed in service on the first day of the
following year, The depreciation allowance for
the period from January 1, 1971, through
March 381, 1971, is computed using a rate
based upon the asset depreciation period of
8 years selected by the taxpayer, and the de-
preciation allowance for assets Y and Z
for such period is $1,260 (that is, basis of
$20,000, multiplied by 25 percent then multi-
plied by one-fourth, the portion of the tax-
able year to which the election under this
section applies).

(d) Special rules for salvage, repairs,
and retirements—(1) Salvage value—(i)
In general. For purposes of this section
the term ‘“salvage value” means gross
salvage value (that is, the amount ex-
pected to be realized, without reduction
for the cost of removal, dismantling,
demolition, or similar operations) less the
amount, if any, by which the gross sal-
vage value taken into account is reduced
by application of section 167(f). The
gross salvage value of each vintage
account of the taxable year of election
shall be estimated by the taxpayer at the
time the election is made, upon the basis
of all the facts and circumstances exist-
ing at the close of the taxable year of
election. The taxpayer shall specify the
amount, if any, by which gross salvage
value taken into account is reduced by
application of section 167(f). See para-
graph (f) (2) of this section for require-
ment that the election specify the esti-
mated salvage value for each vintage
account of the taxable year of election.
The salvage value estimated by the tax-
payer will not be redetermined merely as
a result of fluctuations in price levels.
Salvage value for a vintage account need
not be established or increased as a result
of a property improvement as described
in subparagraph (2)(v) of this para-
graph. Generally, gross salvage value is
the amount which is estimated will be
realized upon a sale or other disposition
of the property in the vintage account
when it is no longer useful in the tax-
payer’s trade or business or in the pro-
duction of his income and is to be retired
from service. If a taxpayer customarily
sells or otherwise disposes of property at
a time when such property is still in good
operating condition, the gross salvage
value of such property is the amount
expected to be realized upon such sale or
disposition, and under certain circum-
stances, as where such propery is cus-
tomarily sold at a time when it is still
relatively new, the gross salvage value
may constitute a relatively large propor-
tion of the unadjusted basis of such
property. In no case may a vintage
account be depreciated below a reason-
able salvage value after taking into
account any reduction in salvage value
permitted by section 167(f). Generally,
as provided in section 167(f), a taxpayer
may reduce the amount of gross salvage
value of a vintage account by an amount
which does not exceed 10 percent of the
unadjusted basis of the personal prop-
erty (as defined in section 167(f) (2)) in
the account, See paragraph (b) (3) (ii)
of this section for requirement of sepa-
rate vintage accounts for personal prop-

erty described in section 167(f) (2).
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(ii) Limitation on adjustment of sal-
vage. The taxpayer’s estimate of the
salvage value for a vintage account will
be deemed to be reasonable and will not
be adjusted unless there is a final detex-
mination of an amount of salvage value
for the account which exceeds the tax-
payer's estimate of salvage value for the
vintage account by an amount greater
than 10 percent of the unadjusted basis
of the account at the close of the taxable
year in which the account is established.
If there is a final determination of an
amount of salvage value for a vintage
account which does exceed the taxpayer’s
estimate of the salvage value for the
account by more than 10 percent, or if
the taxpayer follows the practice of
understating his estimates of salvage
value to take advantage of this sub-
division, an adjustment will be made by
increasing the taxpayer’s estimated sal-
vage value of the account by an amount
equal to the difference between the sal-
vage value as finally determined and the
taxpayer’s estimated salvage value. For
purposes of this subdivision, the Com-
missioner’s determination of the reason-
able salvage yvalues of an account shall
constitute the final determination unless
there is a determination within the
meaning of section 1313(a) (1).

(iii) Ezamples. The prineciples of this
subparagraph may be illustrated by the
following examples in which it is
assumed that the taxpayer has not fol-
lowed a practice of understating his esti-
mates of salvage value:

Ezample (1). Taxpayer B elects to apply
this section to assets ¥ and Z, which are
placed in a multiple asset vintage account
for which the taxpayer selects an asset de-
preciation period of 8 years. The unadjusted
basis of asset Y is $50,000 and the unad-
justed basis of asset Z is $30,000. B esti-
mates a gross salvage value of $55,000. The
property qualifies under section 167(f)(2)
and B reduces the amount of gross salvage
taken into account by $8,000 (that is, 10
percent of $80,000) under section 167(f).
Thus, B establishes a salvage value of $47,000
for the account. There is no basis for deter-
mining a gross salvage value for the account
greater than $60,000 (which would result
in a salvage value for the account of 852,000
after applying section 167(f) ). Since the dif-
ference between $52,000 and $47,000 does
not exceed 10 percent of the unadjusted basis
of the account ($8,000), no adjustment will
be made in the salvage value for the account,

Example (2). The facts are the same as
in Example (1) except that B estimates a
gross salvage value of $50,000. The difference
between the taxpayer's estimated salvage
value of $42,000 (that is, estimated gross
salvage value, $50,000, minus the $8,000 re-
duction under section 167(f)), and the sal-
vage value as finally determined, $52,000
(that is, gross salvage $60,000, minus the
$8,000 reduction under section 167(f)), is
$10,000. This difference exceeds 10 percent
of the unadjusted basis of the vintage ac-
count, $8,000. In this case, the salvage value
will be redetermined to be $52,000 that is
the gross salvage value, $60,000, minus the
$8.000 reduction under section 167(f).

(2) Treatment of repairs—i) In gen-
eral. Sections 162 and 263 provide gen-
eral rules for the treatment of certain
expenditures for the repair, mainte-
nance, rehabilitation, and improvement
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of property. In general, under those sec-
tions, expenditures which appreciably
prolong the life of an asset, or materially
increase its value or adapt it to a dif-
ferent use are capital expenditures. If
an expenditure is treated as a capital
expenditure under section 162 or 263,
it is subject to the allowance for de-
preciation. On the other hand, in gen-
eral, expenditures which do not appre-
ciably prolong the life of an asset or
materially increase it value may be de-
ducted as an expense in the taxable year
in which paid or incurred. Such expendi-
tures, or a series of such expenditures,
may have characteristics both of deduct-
ible expenses and capital expenditures.
This subparagraph provides a simplified
procedure for determining whether such
expenditures with respect to property in
a vintage account are to be treated as
deductible expenses or capital expendi-
tures.

(ii) Repair allowance for vintage ac-
counts. For purposes of this section, the
term “repair allowance” for a vintage ac-
count means, for each taxable year, an
amount determined by dividing the un-
adjusted basis (as of the beginning of
the taxable year) of the vintage account
(without reduction for salvage value)
by the number of years in the asset de-
preciation period selected for the
account,

(iii) Application of repuir allowance.
Except as otherwise provided in sub-
division (vi) of this subparagraph, if the
taxpayer pays or incurs any expenditures
during a taxable year for the repair,
maintenance, rehabilitation, or improve-
ment of property in a vintage account
(other than for an “excluded addition”
as described in subdivision (iv) of this
subparagraph), the taxpayer must
either—

(a) Treat an amount of all such ex~
penditures in such taxable year with re-
spect to property in a vintage account
which does not exceed in total the repair
allowance for that account as deductible
repairs, and ftreat the excess of such
expenditures in the manner described in
subdivision (v) of this subparagraph, or

(b) Treat each of such expenditures
in such taxable year as either a capital
expenditure or as deductible repair in
accordance with the principles ~f section
162 or 263, and treat the amoumt which
would be required to be capitalized under
section 162 or 263 in the manner de-
scribed in subdivision (v) of this sub-
paragraph.

The treatment of expenditures under this
subparagraph for a taxable year for the
accounts of all vintages shall be speci-
fied in the tax return filed for such tax-
able year. The treatment specified for a
taxable year may not be changed after
the time prescribed under paragraph (f)
of this section for filing an election un-
der this section for such taxable year.
Except as otherwise provided in sub-
division (vi) of this subparagraph, if the
taxpayer treats any expenditures for re-
pair, maintenance, rehabilitation, or im-
provement of property in a vintage ac-
count of a particular vintage under sub-
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division (iii) (@) of this subparagraph, he
must apply this treatment to all such
expenditures with respect to all accounts
of that vintage. However, the taxpayer
may treat expenditures under subdivision
(iii) (@) of this subparagraph with re-
spect to accounts of one particular vin-
tage and treat expenditures under sub-
division (iii) (b) of this subparagraph
with respect to accounts of some other
vintage. In addition, the taxpayer may
treat expenditures with respect to ac-
counts of a particular vintage under sub-
division (iii) (a¢) of this subparagraph
in one taxable year, and treat expendi-
tures with respect to accounts of that
vintage under subdivision (iii) (b) of this
subparagraph in another taxable year.

(iv) Definition of ezcluded addition.
The term “excluded addition” generally
means (a) an expenditure for an addi-
tional identifiable anit of property, (D)
an expenditure which substantially in-
creases the productivity or capacity of an
existing identifiable unit of property
over its productivity or capacity when
first acquired by the taxpayer, or (¢) an
expenditure which modifies an existing
identifiable unit of property for a sub-
ture is distinguished from an expendi-
ture for replacement of a part in an ex-
isting identifiable unit of property which
does not substantially increase its pro-
ductivity or capacity over its produc-
tivity or capacity when first acquired by
the taxpayer or modify it for a sub-
stantially different use and which is paid
or incurred in connection with the re-
pair, maintenance, rehabilitation, or im-
provement of such property. For ex-
ample, in the case of a vintage account
of five automobiles, each automobile con-
stitutes an identifiable unit of property.
If the transmission of an automobile is
replaced in order to repair, maintain, or
rehabilitate the automobile, the new
transmission is not an excluded addi-
tion. However, the addition of an air con-
ditioner to the automobile is an excluded
addition unless the air conditioner is a
replacement of an existing air condi-
tioner in the automobile. The replace-
ment of one of the automobiles in the
vintage account is an excluded addition.
Further, for example, an expenditure for
the replacement of a truck body with a
substantially greater capacity than the
body for which it was substituted on an
existing truck chassis is also an excluded
addition.

(v) Treatment of property improve-
ments. The term “property improve-
ment” means the amount of any ex-
penditure for the repair, maintenance,
rehabilitation, or improvement (other
than for an excluded addition) of prop-
erty in a vintage account which either:
(a) exceeds the repair allowance (if the
taxpayer treats such expenditures under
subdivision (iii) (a) of this subpara-
graph); or (b) is treated as a capital
expenditure under section 162 or 263 if
the taxpayer treats such expenditures
under subdivision (iii)(b) of this sub-
paragraph. The amount of any property
improvement paid or incurred during the
taxable year with respect to the prop-
erty in a vintage account shall be sub-

tracted from the reserve for depreciation
established for such vintage account, but
the reserve for depreciation established
for the vintage account shall not thereby
be reduced below zero. The amount of
any property improvement which is not
subtracted from the reserve for depre-
ciation under the preceding sentence
shall be capitalized and recovered
through the allowance for depreciation.
If the amount of any property improve-
ment is not subtracted from the reserve
for depreciation in a taxable year, such
amount shall be capitalized in a vintaze
account of the taxable year in which paid
or incurred if the taxpayer elects to apply
this section for the taxable year.

(vi) Relationship to section 263(e).
Under section 263(e), certain expendi-
tures which would otherwise be charge-
able to capital account are treated os
deductible repairs. A taxpayer may, for
any taxable year, treat expenditures un-
der subdivision (iii) (@) of this subpara-
graph and exclude from such treatment
expenditures with respect to property in
vintage accounts to which section 263 (e)
applies. See paragraph (b) (3) (i) for re-
quirement of separate vintage accounts
for property which qualifies for treat-
ment under section 263(e). If, however,
the taxpayer for any taxable year treats
any expenditures with respect to prop-
erty in vintage accounts to which sec-
tion 263(e) would apply under subdi-
vision (ii) (@) of this subparagraph,
section 263(e) shall not apply for such
taxable year with respect to any such ex-
penditures with respect to any such
vintage accounts. If the taxpayer for any
taxable year treats any expenditures
with respect to property in vintage ac-
counts to which section 263(e) applies
under subdivision (ii)(b) of this sub-
paragraph, then the amount which is
treated as a deductible repair under sec-
tion 162 or 263 shall be determined with-
out regard to this section and will in-
clude the amount deductible under
section 263(e). The term “property im-
provement” does not include any amount
deducted under section 263(e).

(vil) Records required. The taxpayer
must maintain records of all expendi-
tures in connection with the repair,
maintenance, rehabilitation, or improve-
ment of property in each vintage account.
No deduction will be allowed under the
repair allowance rule of subdivision
(iii) (@) of this subparagraph unless the
taxpayer maintains records containing
the following information:

(a) The vintage of the account,

(b) The unadjusted basis of the ac-
count and each asset in such account,

(¢) The depreciation reserve for the
account,

(d) The asset depreciation period
selected for the account,

(e) The estimated gross salvage value
for the account, and if the estimated
gross salvage has been reduced by appli-
cation of section 167(f), the amount of
such reduction,

(/) An enumeration of the amount of
all expenditures in connection with the
vintage account either individually or by
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some reasonable groupings or classifica~
tions, a brief indication of the nature of
such expenditures or groupings or classi-
fications and some reasonable indication
of the times at which such expenditures
were paid or incurred.

(viii) Examples. The provisions of this
subparagraph may be illustrated by the
following examples:

Erample (1). Taxpayer A elects to apply
this section to assets X and Y which are
placed in a multiple asset vintage account
for which A selects an asset depreclation
period of 10 years. The unadjusted basis of
asset X is $65,000 and the unadjusted basis
of asset Y is $65,000. A adopts the straight
line method of depreciation with respect to
the account. A estimates a salvage value of
zero and the salvage value as finally deter-
mined is zero, A elects to treat expenditures
for the repair, maintenance, rehabilitation,
and improvement of such assets under sub-
division (1ii) (@) of this subparagraph. The
depreciation allowance for the first year is
812,000, that is, 150 of the unadjusted basis
of $120,000. In year two, A incurs an expendi-
ture of $20,000 for the rehabilitation of assets
X and Y. An amount of $12,000 will be
deductible in year two as a repair allowance
and 88,000 will be subtracted from the depre~
ciation reserve for the account as of the be-
ginning of year two. Accordingly, the reserve
as of the close of the second year is $16,000,
that is, the 12,000 reserve at the beginning
of year two, minus the $8,000 subtracted from
the reserve as a property improvement, plus
the $12,000 of depreciation allowed in year
two. Assuming no further expenditures with
respect to the account, and no retirements
from the account, the taxpayer will be al-
lowed $12,000 as a depreciation deduction in
each of years three through ten. The balance
of the reserve at the end of year ten will be
$112,000, that is, $16,000 (the balance of the
reserve at the end of year two) plus $96,000
(812,000 per year for years three through
ten). A depreciation deduction of $8,000 will
be allowed in year 11 and in the absence of
any other facts, no depreciation will be al-
lowed after year 11 since the sum of the
reserve ($120,000) and the salvage value
l()ze;o; at that time equals the unadjusted

asis,

Erample (2). Assume the same facts as in
Example (1) except that the expenditure in
the second year of the asset depreciation
period with respect to the rehabilitation of
assets X and Y is $50,000. An amount of
$12,000 of such expenditure is deductible in
year two as a repair allowance. An amount
of 838,000 of such expenditure is a property
improvement. An amount of $12,000 of such
property improvement is subtracted from the
reserve for depreciation for the account as of
the beginning of year two, reducing the
Teserve to zero, and an amount of $26,000 of
such property improvement is required to be
¢apitalized under subdivision (v) of this-sub-
Paragraph, If A elects to apply this section
for year two the property improvement will
:’i}‘ﬂmtauzed in a vintage account of year

wO,
o zemple (3). Assume the same facts as In

*ample (1) except that no rehabilitation
¢xpenditure was incurred in year two and in
‘«I“’ 10th year of the asset depreciation period,
o ineurs an expenditure of $50,000 with re-
Sbect to the rehabilitation of assets X and Y.
The depreciation allowance for each of the
NSt 9 years of the asset depreciation
{)ﬁrxod Is $12,000. Accordingly, the deprecia-
“On reserve as of the beginning of the 10th
':far Is $108,000, In year 10, $12,000 of the
1\?10 000 rehabilitation expense will be deduct-

€ 85 a repair allowance, the remaining
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$38,000 will be subtracted as of the beginning
of year 10 from the reserve as a property im-
provement, and $12,000 of depreciation will
be allowed for the year, At the end of year 10,
the reserve for depreciation will be $82,000,
that is $108,000 plus $12,000 minus $38,000.,
In the absence of other facts, in each of years
11 through 13 the depreciation allowance
will be $12,000. In the 14th year $2,000 of
depreciation will be allowed. No depreciation
will be allowed in the 15th year since the
sum of the depreciation reserve ($120,000)
and the salvage value, zero, at that time
equals the unadjusted basis of the account.

(3) Treatment of retirement—(@i) In
general. The rules of this subparagraph
specify the treatment of all retirements
from vintage accounts. The rules of
§ 1.167(a) -8 shall not apply to any retire-
ment from a vintage account. An asset in
a vintage account is retired when such
asset is permanently withdrawn from
use in a trade or business or in the pro-
duction of income by the taxpayer. A
retirement may occur as a result of a
sale or exchange, by other act of the tax-
payer amounting fo a permanent disposi-
tion of an asset, by physical abandon-
ment of an asset, or by transfer of an
asset to supplies (for cannibalization)
or scrap. A physical abandonment oc-
curs only if it appears that the property
will neither be restored to use in the tax-
payer’s trade or business or in the pro-
duction of income, nor retrieved for sale,
exchange, or other disposition.

(ii) Definitions of ordinary and extra-
ordinary retirements. The term “ordi-
nary retirement” means any retirement
from a vintage account which is not
treated as an “extraordinary retire-
ment “under this subdivision. The retire-
ment of an asset from a vintage account
in a taxable year is an “extraordinary
retirement” if the asset is not a proper-
ty improvement as deseribed in subpara-
graph (2) (v) of this paragraph and if—

(a) The asset is retired as the direct
result of fire, storm, shipwreck, or other
casualty; or

(b) (1) The asset is retired (other than
by transfer to supplies or scrap) in a
taxable year as the direct result of a
cessation, termination, curtailment, or
disposition of a business, manufactur-
ing, or other income producing process,
operation, facility or unit, and (2) the
unadjusted basis of all the assets so re-
tired (other than a property improve-
ment) in such taxable year from such
account as a direct result of the event
described in (b) (1) of this subdivision
exceeds 20 percent of the unadjusted
basis of such account immediately prior
to such event. For this purpose, all ac-
counts of the same vintage for which
the same asset depreciation period has
been selected, and from which a retire-
ment as a direct result of such event
occurs within the taxable year, shall be
treated as a single vintage account.

(iii) Treatment of ordinary retire-
ments. No loss shall be recognized upon
an ordinary retirement. Gain shall be
recognized only to the extent specified
in this subparagraph. All proceeds from
ordinary retirements shall be added to
the depreciation reserve of the vintage
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account from which the retirement
oceurs. See subdivision (viii) of this sub-
paragraph for recognition of gain when
the depreciation reserve exceeds the un-
adjusted basis of the vintage account:
The amount of salvage value for a vin-
tage account shall be reduced (but not
below zero) as of the beginning of the
taxable year by the excess of (@) the
depreciation reserve for the account,
after adjustment for depreciation allow-
able for such taxable year and all other
adjustments prescribed by this section
(other than the adjustment prescribed by
subdivision (viii) of this subparagraph),
over (b) the unadjusted basis of the
account less the amount of salvage value
for the account before such reduction.
Thus, in the case of a vintage account
with the unadjusted basis of $1,000 and
a salvage value of $100, to the extent that
proceeds from ordinary retirements in-
crease the depreciation reserve above
$900, the salvage value is reduced. If the
proceeds increase the depreciation re-
serve for the account to $1,000, the sal-
vage value is reduced to zero. The unad-
justed basis of the asset retired in an
ordinary retirement is not removed from
the account and the depreciation reserve
for the account is not reduced by the
depreciation allowable for the retired
asset. The previously unrecovered basis
of the retired asset will be recovered
through the allowance for depreciation
with respect to the vintage account. See
subdivision (v) of this subparagraph for
treatment of ordinary retirements on
which gain or loss is not recognized in
whole or in part.

(iv) Treatment of extraordinary re-
tirements. Unless the transaction is gov-
erned by a special nonrecognition sec-
tion of the Code such as 1031 or 337, gain
or loss shall be recognized upon an ex-
traordinary retirement in the taxable
year in which such retirement occurs
subject to section 1231 and all other ap-
plicable provisions of law such as section
1245. The unadjusted basis of the retired
asset shall be removed from the unad-
justed basis of the vintage account, The
depreciatioil reserve established for the
account shall be reduced by the deprecia~-
tion allowable for the retired asset com-
puted in the manner prescribed in para-
graph (e) (1) (vi) (b) of this section for
determination of the adjusted basis of
the asset.

(v) Special rule for certain retire-
ments. In thé case of an ordinary retire-
ment on which gain or loss is in whole or
in part not recognized because of a
special nonrecognition section of the
Code, such as 1031 or 337, the unadjusted
basis of the asset (other than a property
improvement the cost of which was sub-
tracted from the depreciation reserve)
shall be removed from the unadjusted
basis of the vintage account. The depre-
ciation reserve for the vintage account
shall be adjusted for property improve-
ments the costs of which were subtracted
from the depreciation reserve and which
are the subject of such a retirement, as
provided in subdivision (vi) of this sub-
paragraph., The depreciation reserve
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established for the account shall be re-
duced by the depreciation allowable for
the asset (including depreciation allow-
able for any property improvement the
cost of which was subtracted from the
depreciation reserve) computed in the
manner prescribed in paragraph (¢) (1)
(vi) (b) of this section for determination
of the adjusted basis of the asset (or
property improvement).

(vi) Special adjusiments to deprecia-
tion reserve for retirement of property
improvements. If the cost of a property
improvement is subtracted from the de-
preciation reserve estabilshed for a vin-
tage account, and if the property im-
provement is thereafter removed from
the vintage account in accordance with
paragraph (b) (5) (iv) or (v) or para-
graph (b) (6) (iii) of this section or is
retired from the vintage aecount in a
retirement described in subdivision (v)
of this subparagraph, such reserve shall
be increased by the amount of the prop-
erty improvement previously subtracted
from the reserve.

(vii) Reduction in the salvage value of
a vintage account. (a) A taxpayer may
apply this section without reducing the
salvage value for a vintage account in
accordance with this subdivision. See
subdivision (iii) of this subparagraph for
reduction of salvage value in certain cir-
cumstances in the amount of proceeds
from ordinary retirements. However, ex-
cept in the case of a property improve-
ment, the taxpayer may in addition fol-
low the consistent practice of reducing,
as retirements occur, the salvage value
for a vintage account by the amount of
salvage value attributable to the retired
asset, or the taxpayer may consistently
follow the practice of so reducing the
salvage value for a vintage account as
extraordinary retirements occur while
not reducing the salvage value for the
account as ordinary retirements occur. If
the taxpayer does not reduce the salvage
value for a vintage account as retire-
ments occur, the taxpayer may be en-
titled to a loss in the taxable year in
which the last asset is retired from the
account in accordance with subdivision
(viii) (b) of this subparagraph.

(b) For purposes of this subdivision,
the portion of the salvage value for a
vintage account attributable to a retired
asset may be determined by multiplying
the salvage value for the account by &
fraction, the numerator of which is the
unadjusted basis of the retired asset and
the denominator of which is the unad-
justed basis of the account, or by any
other reasonable method which is con-
sistently applied if such method is ade-
quately identified in the taxpayer's
books and records,

(¢) If the taxpayer reduces the sal-
vage value for a vintage account as ordi-
nary retirements occur, in the case of an
ordinary retirement the taxpayer may
follow the consistent practice of reduc-
ing the salvage value for the account by
the amount of salvage value attributable
to the retired asset and considering the
basis of the asset as zero. In the alter-
native, in the case of an ordinary re-
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tirement the taxpayer may follow the
consistent practice of reducing the sal-
vage value for the account by the
amount of salvage value attributable
to the retired asset and adding the
same amount to the depreciation re-
serve for the account (up to an
amount which does nof increase the
depreciation reserve to an amount in
excess of the unadjusted basis of the
account) and considering the basis of
the retired asset as the amount added
to the depreciation reserve for the
account. Thus, for example, in the case
of an ordinary retirement by transfer of
an asset to supplies or scrap, the basis
of the asset in the supplies of scrap ac-
count would either be zero or the amount
added to the depreciation reserve of the
vintage account from which the retire-
ment occurred. When the depreciation
reserve for the account equals the un-
adjusted basis of the account no fur-
ther adjustment to salvage value for the
account will be made.

(d) In the event of a removal of prop-
erty from a vintage account in accord-
ance with paragraph (b) (5) (iv) or (v)
or paragraph (b) (6) (iii) of this section,
the salvage value for the account may
be reduced by the amount of salvage
value attributable to the asset removed
determined as provided in (b) of this
subdivision. )

(vil) Recognition of gain or loss in
certain situations. (@) If at the end of
any taxable year after adjustment for
depreciation allowable for such taxable
year and all other adjustments pre-
scribed by this section, the depreciation
reserve established for a vintage ac-
count exceeds the unadjusted basis of
the account, the entire amount of such
excess shall be recognized as gain in
suich taxable year. Such gain shall—

(1) Constitute gain to which section
1245 applies to the extent that it does
not exceed the total amount of depre-
ciation allowances in the depreciation
reserve for all years at the end of such
taxable year, reduced by gain recognized
pursuant to this subdivision with respect
to the account previously treated as gain
to which section 1245 applies, and

(2) Constitute gain to which seetion
1231 applies to the extent that it ex-
ceeds such total amount as so reduced.

In such event, the depreciation reserve
shall be reduced by the amount of gain
recognized, so that after such reduction
the amount of the depreciation reserve is
equal to the unadjusted basis of the
account. Thus, for example, in the case
of a vintage account with an unadjusted
basis of $1,000 and a depreciation re-
serve of $700 (of which $600 represents
depreciation allowances), if $500 is
realized during the taxable year from
ordinary retirements of assets from the
account, the reserve is increased to
$1,200, gain is recognized to the extent of
$200 (the amount by which the depre-
ciation reserve before further adjustment
exceeds $1,000) and the depreciation re-
serve is then decreased to $1,000. The
$200 of gain constitutes gain to which
section 1245 applies. If the amount

realized from ordinary retirements du:r-
ing the year had been $1,100 instead of
$500, the gain of $800 would have con-
sisted of $600 of gain to which section
1245 applies and $200 of gain to which
section 1231 applies.

(b) If at the end of the taxable year
during which the last asset in a par-
ticular vintage acecount is refired the
unadjusted basis of the account exceeds
the depreciation reserve for the account
(after all adjustments prescribed by this
section), the entire amount of such ex-
cess shall be recognized in such tax-
agle year as a loss subject to section
1231.

(ix) Dismantling cost. The cost of dis-
mantling, demolishing, or removing an
asset in the process of a retirement from
a vintage account shall be treated as
an expense deductible in the year paid
or incurred, and such cost shall not be
subtracted from the depreciation reserve
for the account.

(e) Accounting for eligible property—
(1) Definition of first placed in service,
Property is “first placed i service” when
first placed in a condition or state of
readiness and availability for a specifi-
cally assigned function, whether in the
taxpayer’s trade or business, in the pro-
duction of income, in a tax-exempt activ-
ity, or in a personal activity. The pro-
visions of paragraphs (d) (1) (i) and
(d) (2) of § 1.46-3 shall apply for the pur-
pose of determining the date on which
property is first placed in service. A prop-
erty improvement as described in para-
graph (d)(2) (v) of this section is first
placed in service when its cost is paid
or incurred, For special rule for sub-
traction of the cost of a property im-
provement from the depreciation reserve
as of the beginning of the taxable year
in which paid or incurred, see paragraph
(c) (1) (ii) of this section. The date on
which depreciation begins under a con-
vention used by the taxpayer or under 3
particular method of depreciation, such
as the unit of production method or the
retirement method, shall not defermine
the date on which the property is first
placed in service. See paragraph (c) (2)
of this section for application of a first-
year convention to determine the allow-
ance for depreciation of property in @
vintage account.

(2) Special rules for transferred prop-
erty. If eligible property is first placed in
service by the taxpayer during a taxablc
year of election, and the property is dis-
posed of before the end of the taxable
year, the election for such faxable year
shall include such property unless such
property is excluded in accordance with
paragraph (b) (5) (iii) of this sect,ion.»

(3) Special rules in the case of certain
transfers—@() Transaction to which sec-
tion 381(a) applies. If the distributor r
transferor corporation (including any
distributor or transferor corporafion o
any distributor or transferor corpora-
tion) has made an election to apply thi*
section to eligible property transferred
in a transaction to which section 381(a)
applies, the acquiring corporation lf
treated as if it were the distributor ¢!

13, 1971




transferor corporation with respect to
such property. The acquiring corporation
must segregate such eligible property (to
which the distributor or transferor cor-
poration elected to apply this section)
into vintage accounts as nearly coexten-
sive as possible with the vintage accounts
created by the distributor or transferor
corporation identified by reference fo the
vear the property was first placed in
service by the distributor or transferor
corporation. The asset depreciation pe-
riod for each vintage account selected
by the distributor or transferor corpora-
tion from the asset depreciation range
must be used by the acquiring corpora-
tion. The method of depreciation adopted
by the distributor or transferor corpora-
tion, shall be used by the acquiring cor-
poration unless such corporation obtains
the consent of the Commissioner to use
another method of depreciation in ac-
cordance with paragraph (e) of § 1.446-1,
changes to the straight line method of
depreciation under paragraph (b) of
§ 1.167(e)-1 or changes to the straight
line method under paragraph (e¢) (1) (iii)
of this section. Thus, the acquiring cor-
poration may apply this section to the
property so acquired only if the distrib-
utor or transferor corporation elected
to apply this section to such property.

(ii) Partnerships, trusts, estates, do-
nees, and corporations. Except as pro-
vided in subdivision (i) of this subpara-
graph with respect to transactions to
which section 381(a) applies, if eligible
property is placed in service by an indi-
\'xduu}, trust, estate, partnership or cor-
Poration, the election to apply this section
shall be made by the individual, trust,
estate, partnership, or corporation plac-
Ing such property in service. For exam-
ple, if a partnership places in service
property contributed to the partnership
by a partner, the partnership may elect
to apply this section to such property. If
the partnership does not make the elec-
tion, this section will not apply to such
broperty, See paragraph (b) (7) of this
section for special rule for certain prop-
erty where there is a mere change in the
form of conducting a trade or business.

(ili) Leased property. The asset de-
preciation range and the asset deprecia-
tion period for eligible property subject
to a lease shall be determined without
regard to the period for which such
broperty is leased, including any exten-
sions or renewals of such period. See
baragraph (b) (5) (iv) of this section for
exclusion of property amortized under
baragraph (b) of §1.162-11 from an
election to apply this section,

\1) Election with respect to eligible
property—(1) Time and manner of elec-
tion. An election to apply this section
Lo eligible property shall be with the in-
come tax return filed for the taxable year
' which the property is first placed in
Service (see paragraph (e)(1) of this
section) by the taxpayer. An election to
Compute the allowance for depreciation
under this section is a method of ac-
tounting but the consent of the Com-
missioner will be deemed granted to
make an annual election. For election by
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a partnership see section 703(b) and
paragraph (e) (3) (ii) of this section. If
the taxpayer does not file a timely re-
turn (taking into account extensions of
the time for filing) for the taxable year
in which the property is first placed in
service, the election shall be filed at the
time the taxpayer files his first return
for that year. The election may be made
with an amended return only if such
amended return is filed no later than the
time prescribed by law (including exten-
sions thereof) for filing the return for
the taxable year of election. If an elec-
tion is not made within the time and
in the manner prescribed in this para-
graph, no election may be made (by the
filing of an amended return or in any
other manner) with respect to any eligi-
ble property placed in service in the tax-
able year.

(2) Injormation required. The elec-
tion under this section must specify:

(i) That the taxpayer makes such
election and consents to, and agrees fo
apply, all the provisions of this section;

(ii) The asset depreciation range for
the property and the date the property
was first placed in service by the tax-
payer;

(iii) The asset depreciation period se-
lected by the taxpayer for each vintage
account;

(iv) The first-year convention adopted
by the taxpayer for the taxable year of
election;

(v) The basis and estimated gross
salvage value for each vintage account,
and if such salvage value has been de-
termined b yapplication of section 167(f),
the amount by which gross salvage value
was decreased under section 167(f) ;

(vi) Whether the special 10 percent-

used property rule described in para-
graph (b) (5) (iii) of this section has been
applied to exclude used property from
the election and the separate depreci-
able basis of the new and used property
first placed in service during the taxable
year;

(vii) The amount of any property im-
provements (as defined in paragraph
(d) (2) (v) of this section) and the date
the costs of such property improyvements
were paid or incurred;

(viii) A reasonable description of any
eligible property for which the taxpayer
was not required or permitted to make
an election because of the special rules
of paragraph (b) (5) or (6) or para-
graph (e) (3) (i) of this section; and

(ix) Such other information as may
be required.

Forms will be provided for submission
of the information required and an elec-
tion to apply the section 7ill not be ren-
dered invalid under this subparagraph so
long as there is substantial compliance
with the requirements of this subpara-
graph.

(3) Irrevocable election. An election
to apply this section to eligible property
for any taxable year may not be revoked
or changed after the time for filing the
election prescribed under subparagraph
(1) of this paragraph has expired.
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(g) Relationship to other provisions—
(1) Useful life. An election to apply this
section to eligible property constitutes
an agreement under section 167(d) and
this section to treat the period selected
by the taxpayer for each vintage account
as the useful life of the property in such
account for all purposes of the Code, in-
cluding sections 46, 47, 48, 57, 163(d),
167(¢), 167(H), 179, 312(m), 514(a), and
4940(c). For example, since section 167
(c) requires a useful life of at least 3
years and the asset depreciation period
selected is treated as the useful life for
purposes of section 167(c), the taxpayer
may adopt a method of depreciation de-
scribed in section 167(b) (2) or (3) for
an account only if the asset depreciation
period selected for the account is at least
3 years. >

(2) Section 167(d) agreements, If the
taxpayer has, prior to January 1, 1971,
entered into a section 167(d) agreement
which applies to any eligible property, the
taxpayer will be permitted to withdraw
the eligible property from the agreement
provided that an election is made to ap-
ply this section to such property. The
statement of intent to withdraw eligible
property from such an agreement must
be made in an election filed for the tax-
able year in which the property is first
placed in service. The withdrawal, in ac-
cordance with this subparagraph, of any
eligible property from a section 167(d)
agreement shall not affect any other
property covered by such an agreement,

(3) Relationship to the straight line
method—(i) In general. For purposes of
determining the amount of depreciation
which' ‘would be allowable under the
straight line method of depreciation,
such amount shall be computed with re-
spect to any property in a vintage ac-
count using the straight line method in
the manner described in paragraph (¢)
(1) (1) of this section and a rate based
upon the period for the vintage account
selected from the asset depreciation
range. Thus, for example, section 57(a)
(3) requires a taxpayer to compute an
amount using the straight line method
of depreciation if the taxpayer uses an
accelerated method of depreciation. For
purposes of section 57(a) (3), the amount
for property in a vintage account shall
be computed using the period for the
vintage account selected from the asset
depreciation range. In the case of prop-
erty to which the taxpayer does not elect
to apply this section, such amount com-
puted by using the straight line method
shall be determined under § 1.167(b)-1
without regard to this section.

(il) Examples. The principles of this
subparagraph may be illustrated by the
following examples:

Ezample (1). (a) Corporation X places a
new asset in service to which it elects to
apply this section. The cost of the asset is
$200,000 and the estimated salvage value is
zero. The taxpayer selects 9 years from the
applicable asset depreciation range of 8 to
12 years. Corporation X adopts the double
declining balance method of depreciation
and thus the rate of depreciation is 22.2
percent (twice the applicable straight-line
rate). The depreciation allowance in the
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first year would be $44,400, that is, 22.2 per~
cent of $200,000.

(b) Assume that the provisions of section
b57(a) (3) apply to the property. The amount
of the tax preference would be $22,200, that
is, the excess of the depreclation allowed un-
der this section ($44,400) over the depre-
ciation which would have been allowable
if the taxpayer had used the period selected
from the asset depreciation range and the
straight line rate ($22,200).

Ezample (2), (a) The facts are the same
as in example (1) except that corporation X
does not elect to apply this section. The de-
preciation allowance is based on a guideline
life of 10 years and thus the rate under the
double declining balance method is 20 per-
¢ent. The depreciation allowance is $40,000,
that is, $200,000 multiplied by 20 percent.

(b) Assume that the provisions of section
57(a) (3) apply to the property. The amount
of the tax preference under that section

PROPOSED RULE MAKING

would be $20,000, that is, the excess of the
amount allowed under the double declining
balance method, as determined in (a) of this
example, $40,000, over the amount which
would have been allowable if the taxpayer
had used the straight line method, $20,000.

Par. 2. The following new section is
added immediately after § 1.167(1)-4, to
read as follows:

§ 1.L167(1)=5 Public utility property;
election to use asset depreciation
range syslem.

(a) Application of section 167(1) to
certain property subject to asset depre-
ciation range system. If the taxpayer
elects to compute depreciation under the
asset depreciation range system described
in §1.167(a)-11 with respect to certain
public utility property placed in service

after December 31, 1970, see § 1.167(a)-
11(h) (6),

[FR Doc.71-3647 Filed 3-12-71;9:15 am)|

DEPARTMENT OF THE TREASURY

Internal Revenue Service
[ 26 CFR Parts 150, 151, 1521

MANUFACTURE OF OPIUM FOR
SMOKING PURPOSES; REGULA-
TORY TAXES ON NARCOTIC DRUGS
AND MARIHUANA

Proposed Rescission

Cross REFERENCE: For a document pro-
posing the rescission and replacement of
Parts 150, 151, and 152, of Title 26, see
Department of Justice; Bureau of Nar-
cotics and Dangerous Drugs, in Part II
of this issue. )
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DEPARTMENT OF STATE

Office of the Secretary

{Public Notice 386; Delegation of Authority
No. 122]

INTERNATIONAL FISHERIES
COMMISSIONS

Delegation of Authority To Approve
Recommendations

By virtue of the authority vested in me
by section 4 -of the Act of May 26, 1949
(63 Stat. 111; 22 US.C. 2658), as
amended, I hereby delegate to the Co-
ordinator of Ocean Affairs and Special
Assistant to the Secretary for Fisheries
and Wildlife the following:

1. The functions vested in the Secre-
tary of State by section 6 of the Tuna
Conventions Act of 1950 (16 U.S.C. 955) ;

2. The functions vested in the Secre-
tary of State by sections 6 of the North-
west Atlantic Fisheries Act of 1950 (16
US.C. 985);

3. The functions vested in the Secre-
tary of State by section 4 of the Whaling
Convention Act of 1949 (16 U.S.C. 916b) ;

4. The authority delegated to the Sec-
retary of State by Executive Order No.
11467 of May 1, 1969, to perform those
functions vested in the President by sec-
tion 6(a) of the North Pacific Fisheries
Act of 1954 (16 U.S.C. 1025(a)) and to
perform those functions vested in the
Ffresident by Article III, paragraph 2, of
the Convention between the United
States and Canada for the Preservation
of the Halibut Fishery of the North Pa-
cific Ocean and Bering Sea (5 U.S.T.5;
TIAS 2900),

[SEAL] WiLrram P. ROGERS,

Secretary of State.
MarcH 3, 1971.

[FR Doc. 71-8597 Filed 3-12-71;8:50 am]

DEPARTMENT OF DEFENSE

Office of the Secretary of Defense

ASSISTANT SECRETARY OF DEFENSE
(INSTALLATIONS AND LOGISTICS)

Delegu'.ion of Authority Regarding
Provision of Family Housing

Dr’(I)“l;% Detx})luty fStlzlcret:ary of Defense ap-
{ e followin

authority: b
Refs,: >

(a) Public Law 91-511,

siruction
1070 Authorization Act,

“Military Con-
1971, Oct. 26.
(b) DOD Directive 4165.21, “Del
- ation
i‘-uthorny for Development of hmeg“y nougf
g Under Title IV of the Housing Amend-

FEDERAL REGISTER, VOL. 36, NO. 50—SATURDAY, MARCH

Notices

mnts of 1955, 1957
canceled). :

(¢) DOD Directive 4165.29, “Acquisition of
Wherry Family Housing Projects,” June 18,
1962 (hereby canceled).

(d) DOD Directive 4165.30, “Taxes on
Wherry Housing Projects,”” Apr. 22, 1958
(hereby canceled).

(e) DOD Directive 512639, “Delegation of
Authority—Provision of Family Housing,”
Apr. 20, 1964 (hereby canceled).

1. Delegation of authority. A. Pursuant
to the authority vested in the Secretary
of Defense by section 133(d) of title 10,
United States Code, there is hereby dele-
gated to the Assistant Secretary of De-
fense (Installations and Logistics) the
authority of the Secretary of Defense to:

1. Construct family housing and trailer
court facilities;

2. Accomplish alterations, additions,
expansions or extensions of family hous-

May 1, (hereby

ing;

3. Enter into rental guaranty agree-
ments;

4. Lease housing facilities for assign-
ment as public quarters;

5. Determine requirements for units
containing more than three bedrooms;

6. Exempt inadequate quarters from
the requirements for disposition;

7. Enter into agreements with the Sec-
retary of Housing and Urban Develop-
ment;

8. Perform such functions as may be
authorized in connection with the ac-
quisition of Wherry projects;

9. Perform such functions as may be
authorized in connection with section
809 projects;

10. Perform such functions as may be
authorized in connection with section
810 projects; and

11. Take such actions for the provi-
sion of family housing which are author-
ized by reference (a) and as have been
previously authorized or may be here-
after authorized by annual military con-
struction authorization acts.

B. These and other such authorities
may be redelegated, with such guidance
and authority to further redelegate as
may be appropriate,

C. The authority to determine deduc-
tions from taxes on Wherry projects
which have not been acquired and to
administer Capehart projects is hereby
delegated to the Secretaries of the Mili-
tary Departments,

II. Cancellation. References (b), (¢),
(d), and (e) are hereby superseded and
cancelled.

III, Effective date. This Directive is
effective immediately,

MavricE W. ROCHE,
Director, Correspondence and
Directives Division OASD
(Administration) .

[FR-Doc.71-8524 Flled 3-12-71;8:46 am]
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DEPARTMENT OF THE INTERIOR

National Park Service

ROCK CREEK PARK, NATIONAL
CAPITAL PARKS

Notice of Intention To Extend
Concession Contract

Pursuant to the provisions of section
5, of the Act of October, 9, 1965; (79 Stat.
969; 16 U.S.C. 20) public notice is hereby
given that thirty (30) days after the
date of publication of this notice, the
Department of the Interior, through the
Director of the National Park Service,
proposes to extend the concession con-
tract with Edgewater Riding Academy,
Inc., authorizing it to provide conces-
sion facilities and services for the public
within Rock Creek Park, National Cap-
ital Parks, for a period of two (2) years
from January 1, 1970 through Decem-
ber 31, 1971.

The foregoing concessioner has per-
formed its obligations under the expired
contract to the satisfaction of the Na-
tional Park Service, and therefore, pur-
suant to the Act cited above, is entitled
to be given preference in the renewal of
the confract and in the negotiation of
a new contract. However, under the Act
cited above, the Secretary is also re-
quired to consider and evaluate all pro-
posals received as a result of this notice.
Any proposal to be considered and evalu-
ated must be submitted within thirty
(30) days after the publication date of
this notice.

Interested parties should contact the
Chief, Office of Concessions Manage-
ment, National Park Service, Washing-
ton, D.C. 20240, for information as to
the requirements of the proposed con-
tract.

TrOoMAS FLYNN,
Director,
National Park Service.

[FR Doc.71-3513 Filed 3-12-71;8:45 am |

DEPARTMENT OF AGRICULTURE

Packers and Stockyards
Administration
ANNISTON LIVESTOCK, INC., ET AL.
Deposting of Stockyards

It has been ascertained, and nofice is
hereby given, that the livestock markets
named herein, originally posted on the
respective dates specified below as being
subject to the Packers and Stockyards
Act, 1921, as amended (7 U.S.C. 181
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et seq.), no longer come within the defi-
nition of a stockyard under said Act and
are, therefore, no longer subject to the
provisions of the Act.

Name, and location of stockyard, date of
posting

Anniston Livestock, Inc¢., Oxford, Ala. May 3,
1959. °

Allen Auction Company,
Mar, 31, 1970.

Mountain View Livestock Auction, Mountain
View, Ark. Feb. 19, 1959.

Cornwell & Ochsner Community Sale, Yukon,
Okla. Feb. 28, 1961,

Gallatin Stockyards, Gallatin, Tenn. Sept. 9,
1965,

Notice or other public procedure has
not preceded promulgation of the fore-
going rule since it is found that the giv-
ing of such notice would prevent the
due and timely administration of the
Packers and Stockyards Act and would,
therefore, be impracticable and contrary
to the public interest. There is no legal
warrant or justification for not depost-
ing promptly a stockyard which is no
longer within the definition of that term
contained in the Act.

The foregoing is in the nature of a
rule granting an exemption or relieving
a restriction and, therefore, may be made
effective in less than 30 days after pub-
lication in the FebpErAL REGISTER. This
notice shall become effective upon pub-
lication in the FEDERAL REGISTER.

(42 Stat. 159, as amended and supple-
mented; 7 U.S.C. 181 et seq.).

Done at Washington, D.C., this 8th
day of March 1971. i

Harrison, Ark.

G. H. HOPPER,
Chief, Registrations, Bonds, and
Reports Branch, Livestock
Marketing Division.

[FR Doc.71-3521 Filed 3-12-71;8:46 am]

DEPARTMENT OF
TRANSPORTATION

Federal Aviation Administration

BROWN FIELD AIR TRAFFIC CONTROL
TOWER

Notice of Commissioning

Notice is hereby given that on or about
April 19, 1971, the Airport Traffic Con-
trol Tower at Brown Field Municipal
Airport, Chula Vista, Calif., will be op-
erationally commissioned, This informa-
tion will be reflected in the FAA Orga-
nization Statement the next time it is
reissued. Communications to the Brown
Field Airport Traffic Control Tower
should be addressed as follows:

Brown Field Airport Traffic Control Tower,
Department of Transportation, Federal
Aviation Administration, Otay Mesa Road,
Chula Vista, CA 92011.

Issued in Los Angeles, Calif., on Feb-
ruary 25, 1971,

Lee E, WARREN,
Acting Director, Western Region.

[FR Do¢.71-3551 Filed 3-12-71;8:49 am]
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Federal Railroad Administration
[FRA-Petition-No, 23]

TEXAS-NEW MEXICO RAILWAY CO,

Petition Seeking Exemption From
Fourteen Hours-of-Service Limita-
tion
Petition seeking exemption from the

fourteen hours-of-service-limitation in

Public Law 91-169.

The hearing in this proceeding, now
scheduled for March 17, 1971, is hereby
postponed to a date and place to be
hereinafter fixed.

A further notice will be served, publi-
cizing the date and place of the hearing
when it is rescheduled.

Dated this 8th day of March 1971 in
Washington, D.C,

RoBerT P. BoYD,
Director, Office of Hearings &
Proceedings, and Hearing
Ezxaminer.

[FR Doc.71-3519 Filed 3-12-71;8:46 am|

OFFICE OF EMERGENCY
PREPAREDNESS

NEBRASKA

Amendment to Notice of Major
Disaster

Notice of Major Disaster for the State
of Nebraska, dated February 26, 1971,
and published March 5, 1971 (36 F.R.
4450) is hereby amended to include the
following counties among those counties
determined to have been adversely af-
fected by the catastrophe declared a
major disaster by the President in his
declaration of February 23, 1971:

The counties of :
Boone. Sarpy.
Douglas. Saunders.

Dated: March 9, 1971,

G. A. LINCOLN,
Director,
Office of Emergency Preparedness.

[FR Doc.71-3551 Filed 3-12-71;8:49 am]

ATOMIC ENERGY CONMISSION

[Docket Nos. 50-348, AD 50-364]
ALABAMA POWER CO.

Notice of Receipt of Application for
Construction Permits and Facility
Licenses: Time for Submission of
Views on Antitrust Matter

Alabama Power Co., 600 North 18th

-Street, Birmingham, AL 35203, pursuant

to the Atomic Energy Act of 1954, as
amended, filed an application dated
October 10, 1969, and an application
Amendment No. 1 dated June 26, 1970,
for authorization to construct first one
then a second, pressurized water nuclear
reactor, designated as the Joseph M. Far-
ley Nuclear Plant, Unit No. 1 and No. 2,

respectively, on the applicant’s site in
Houston County, Ala.

The site is located on the west side of
the Chattahoochee River located ahout
16’2 miles east of Dothan, Ala.

The proposed nuclear plant will be
comprised of two pressurized water nu-
clear reactors, which are each to have
a net electrical capacity of about 829
megawatis electrical.

Any person who wishes to have his
views on the antitrust aspects of the
application presented to the Attorney
General for consideration shall submit
such views to the Commission within
sixty (60) days after February 20, 1971.

A copy of the application and Amend-
ment No. 1 is-available for public inspec-
tion at the Commission’s Public Docu-
ment Room, 1717 H Street NW., Wash-
ington, DC, and at the office of the
Honorable A, A. Middleton, Chairman,
Houston County Commission, City of
Dothan, Houston County, Ala.

Dated at Bethesda, Md,, this 11th day
of February 1971,

For the Atomic Energy Commission.

PETER A. MORRIS,
Director,
Division of Reactor Licensing.

[FR Doc.71-2262 Filed 2-19-71;8:45 am]

[Docket Nos. 50-361, 50-362]

SOUTHERN CALIFORNIA EDISON CO.
AND SAN DIEGO GAS AND ELEC-
TRIC COMPANY

Notice of Receipt of Application for
Construction Permit and Facility
License; Time for Submission of
Views on Antitrust Matter
The Southern California Edison Co.,

601 West Fifth Street, Los Angeles, CA

90053, and the San Diego Gas and Elec-

tric Co., 101 Ash Street, San Diego, CA

92112, pursuant to the Atomic Enercy

Act of 1954, as amended, have filed an

application, dated May 28, 1970, for au-

thorization to construct two pressurized
water nuclear reactors, designated as the

San Onofre Nuclear Generating Station

Units 2 and 3, on the applicants’ site

located at Camp Pendleton, San Diego

County, Calif.

The site is located on the west coast
of-southern California; approximately 62
miles southeast of Los Angeles, approxi-
mately 51 miles northwest of San Diego,
and is within the U.S. Marine Corps Base,
Camp Pendleton.

Southern California Edison Co. (SCE)
and San Diego Gas and Electric Co. (San
Diego) are joint applicants for the con-
struction permit for the San Onofrt?
Nuclear Generating Station Units 2 and
3. The ownership for the two units \\'il}
be shared in the proportion of 80 percent
by SCE and 20 percent by San Diego.
SCE, as project manager for the utilities,
will have responsibility for the fechnical
adequacy of the design and construction
of the San Onofre plant.
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Any person who wishes to have his
views on the antitrust aspects of the ap-
plication presented to the Attorney Gen-
eral for consideration shall submit such
views to the Commission within sixty
(60) days after 1971.

The proposed nuclear power plants
which will be located adjacent to San
Onofre Nuclear Generating Station, Unit
1, will consist of two pressurized water
nuclear reactors, each of which is de-
signed for initial operation at approxi-
mately 3,390 thermal megawatts with a
net electrical output of approximately
1,140 megawatts.

A copy of the application is available
for public inspection at the Commission’s
Public Document Room, 1717 H Streef
NW., Washington, DC.

Dated at Bethesda, Md., this 12th day
of February 1971.
For the Atomic Energy Commission.

PETER A. MORRIS,
Director,
Division of Reactor Licensing.

[FR Doc.71-2263 Filed 2-19-71;8:45 am]

[Docket No. 50-172]
LOCKHEED .AIRCRAFT CORP.

Notice of Issuance of Amended
Facility License

The Atomic Energy Commission (the
Commission) has issued, effective as of
the date of issuance, Amendment No. 10
to Facility License No. R-86 dated July
20, 1962, The facility license as previously
issued authorized Lockheed to possess
and operate a heterogeneous pressurized
water-type nuclear reactor in Dawson
County, Ga. The amendment authorizes
Lockheed to possess, but not to operate,
the deactivated facility and incorporates
revised Technical Specifications in the
amended license.

The Radiation Effects Reactor has
been shutdown and further operation is
not planned, The fuel has been unloaded
and is stored in the storage pool in
authorized ecriticality-safe containers.
Radiation monitoring of the facility will
be maintained. The Lockheed Aircraft
Corp. will submit to the Division of Reac-
tor Licensing a plan for dismantling of
the reactor,

The Commission has found that the
application for the amendment complies
with the requirements of the Atomic
Energy Act of 1954, as amended (the
Act), and the Commission’s regulations
bublished in 10 CFR Chapter I. The Com-
mission has made the findings required
by the Act and the Commission’s regula~
tions which are set forth in the amend-
ment, and has concluded that the issu-
ance of the amendment will not be
nimical to the common defense and
security or to the health and safety of
the public. The Commission has also
found that prior public notice -of this
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amended license is not required since the
amendment does not present significant
hazards considerations different from
those previously evaluated.

Within 15 days from the date of pub-
lication of this notice in the FepEraL
REecisTer, the applicant may file a re-
quest for a hearing, and any person whose
interest may be affected by the issuance
of this amended license may file a peti-
tion for leave to intervene. Requests for
a hearing and pefitions to intervene shall
be filed in accordance with the provisions
of the Commission’s rules of practice,
10 CFR Part 2. If a request for a hearing
or a petition for leave to intervene is filed
within the time prescribed in this notice,
the Commission will issue a notice of
hearing or an appropriate order.

For further details with respect to this
amended facility license, see (1) the ap-
plication dated August 14, 1970, and sup-

~plement dated January 29, 1971, and (2)
the amended facility license, all of which
are available for public inspection in the
Commission’s Public Document Room,
1717 H Street NW., Washington, DC.

Dated at Bethesda, Md., this 1st day
of March 1971.

For the Atomic Energy Commission.

. ROBERT J. SCHEMEL,

Acting Assistant Director for
Reactor Operations, Division
of Reactor Licensing.

[FR Doc.71-3508 Filed 3-12-71;8:45 am|]

[Docket No. 50-142]

REGENTS OF THE UNIVERSITY OF
CALIFORNIA

Notice of Issuance of Facility License
Amendment

The Atomic Energy Commission (the
Commission) has issued, effective as of
the date of issuance, Amendment No, 9
to Facility License No. R-71. The
license presently authorizes The Regents
of the University of California to possess,
use, and operate the Argonaut-type nu-
clear reactor located on its campus in
Los Angeles, Calif., at power levels up to
100 kilowatts (thermal) . The amendment
incorporates Technical Specifications in
the license and extends the expiration
date of the license to March 30, 1980, in
accordance with the University’s appli-
cation amendment dated February 20
1970, as revised October 8 and Decem-
ber 22, 1970. The amendment also re-
states the license in its entirety to delete
the record keeping, reporting require-
ments, and certain operating conditions
that are now contained in the Technical
Specifications, and to consolidate in cur-
rent licensing form all pertinent provi-
sions of amendments issued previously.

The Commission has found that the
application for the amendment complies
with the requirements of the Atomic
Energy Act of 1954 as amended (the
Act), and the Commission’s regulations
published in 10 CFR Chapter I. The
Commission has made the findings re-
quired by the Act and the Commission’s
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regulations which are set forth in the
amendment, and has concluded that the
issuance of the amendment will not be
inimical to the common defense and
security or to the health and safety of
the public. The Commission has also
found that prior public notice of proposed
issuance of this amended license is not
required since the operation of the facil-
ity in accordance with the terms of the
amended license does not involve signifi-
cant hazards considerations different
from those previously evaluated.

Within 15 days from the date of pub-
lication of the notice in the FEDERAL
REGISTER, the applicant may file a re-
quest for & hearing and any person whose
interest may be affected by this proceed-
ing may file a petition for leave to
intervene. Requests for a hearing and
petitions to intervene shall be filed in
accordance with the Commission’s rules
of practice in 10 CFR Part 2. If a request
for a hearing or a petition for leave to
intervene is filed within the time pre-
scribed in this notice, the Commission
will issue a notice of hearing or an
appropriate order.

For further details with respect to this
amendment, see (1) the licensee’s appli-
cation for license amendment dated
February 20, 1970, and revisions thereto
dated October 8 and December 22, 1970,
and (2) the amendment to the facility
license (including the Technical Specifi-
cations), both of which are available for
public inspection at the Commission’s
Public Document Room at 1717 H Street
NW., Washington, DC. Copies of item
(2) above may be obtained upon request
sent to the U.S. Atomic Energy Commis-
sion, Washington, D.C. 20545, Attention:
Director, Division of Reactor Licensing.

Dated at Bethesda, Md., this 1st day
of March 1971,
For the Atomic Energy Commission.

DonaLp J. SKOVHOLT,
Assistant Director for Reactor
Operations, Division of Reac-
tor Licensing.

[FR Doe.71-3507 Filed 3-12-71;8:45 am|]

[Docket; No, 50-202]
UNIVERSITY OF NEVADA

Notice of Issuance of Facility License
Amendment

The Atomic Energy Commission (the
Commission) has issued, effective as of
the date of issuance, Amendment No. 1
to Facility License No. R-91 dated Sep-
tember 20, 1963. The license presently
authorizes the University of Nevada to
possess, use and operate the L-77 solu-
tion-type nuclear reactor located on its
campus in Reno, Nevada, at power levels
up to 10 watts (thermal). The amend-
ment incorporates Technical Specifica-
tions in the license for operation of the
reactor in accordance with the Univer-
sity’s application amendment dated Oc-
tober 20, 1969, and revision thereto dated
December 17, 1970, The amendment also
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restates the license in its entirety, in cur-
rent license format, to delete the record-
keeping, reporting requirements, and cer-
tain operating conditions which are now
included in the Technical Specifications.

The Commission has found that the
application for the amendment complies
with the requirements of the Atomic
Energy Act of 1954, as amended (the
Act), and the Commission’s regulations
published in 10 CFR Chapter I. The
Commission has made the findings re-
quired by the Act and the Commission’s
regulations which are set forth in the
amendment, and has concluded that the
issuance of the amendment will not be
inimical to the common defense and
security or to the health and safety of the
public. The Commission has also found

that prior public notice of proposed issu-

ance of this amended license is not re-
quired since the operation of the facility
in accordance with the terms of the
amended license does not involve signifi-
cant hazards considerations different
from those previously evaluated.

‘Within 15 days from the date of pub-
lication of the notice in the FepEraLn
REecisTER, the applicant may file a re-
quest for a hearing and any person whose
interest may be affected by this proceed-
ing may file a petition for leave to in-
tervene. Requests for a hearing and peti-
tions to intervene shall be filed in ac-
cordance with the Commission's rules
of practice in 10 CFR Part 2. If a request
for a hearing or a petition for leave to
intervene is filed within the time pre-
scribed in this notice, the Commission
will issue a notice of hearing or an ap-
propriate order.

For further details with respect to this
amendment, see (1) the licensee’s ap-
plication for license amendment dated
October 20, 1969, and revision thereto
dated December 17, 1970, and (2) the
amendment to facility license (includ-
ing the Technical Specifications), both
of which are available for public inspec-
tion at the Commission's Public Docu-
ment Room at 1717 H Street NW., Wash-
ington, DC. Copies of item (2) may be
obtained upon request sent to the U.S.
Atomic Energy Commission, Washing-
ton, D.C. 20545, Attention: Director, Di-
vision of Reactor Licensing.

Dated at Bethesda, Md., this 24th day
of February 1971,
For the Atomic Energy Commission.

DoNALD J. SKOVHOLT,
Assistant Director for Reactor
Operations, Division of Re-
actor Licensing.

[FR Doc.71-35606 Filed 3-12-71;8:45 am]

CIVIL AERONAUTICS BOARD

[Docket 20227; Order 71-3-17]

SEDALIA, MARSHALL, BOONVILLE
STAGE LINE, INC.

Order To Show Cause

Issued wunder delegated authority
March 2, 1971.

A final service mail rate of 53.54 cents
per great circle aircraft mile for the
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transportation of mail by aircraft, estab-
lished by Order 70-10-113, October 23,
1970, in this docket, is currently in ef-
fect for the above-captioned air taxi,
operating under 14 CFR Part 298. This
rate is based on five round trips per week
between Sheldon and Des Moines, Iowa,
via Spencer and Fort Dodge, Towa.

On January 8, 1971, Sedalia filed a
petition requesting that the Board fix
a new final service mail rate of 54.89
cents per great circle aircraft mile for
this service. On February 18, 1971, the
Postmaster General filed a reply sup-
porting Sedalia’s petition. The Postmas-
ter General stated that it was in agree-
ment with Sedalia that the proposed rate
is fair and reasonable because of in-
creased costs experienced by Sedalia
which are necessary to the performance
of the service and were not known or
reasonably foreseeable at the time the
rate was set.

The Board finds it in the public inter-
est to fix and determine the fair and rea-
sonable rate of compensation to be paid
by the Postmaster General for the trans-
portation of mail by aircraft between the
aforesaid points. Upon consideration of
the petition and other matters officially
noticed, it is proposed to issue an order*
to include the following findings and
conclusions:

1. The fair and reasonable final serv-
ice mail rate to be paid on and after
January 8, 1971, to Sedalia, Marshall,
Boonville Stage Line, Inc., pursuant to
section 406 of the Act for the transporta-
tion of mail by aircraft, the facilities
used and useful therefor, and the serv-
ices connected therewith, shall be 54.89
cents per great circle aircraft mile be-
tween Sheldon and Des Moines, Iowa,
via Spencer and Fort Dodge, Iowa.

2. This final rate, to be paid entirely
by the Postmaster General, is based on
five round trips per week flown with
Piper PA-23-250 aircraft.

Accordingly, pursuant to the Federal
Aviation Act of 1958, and particularly
sections 204(a) and 406 thereof, and reg-
ulations promulgated in 14 CFR Part 302,
14 CFR Part 298, and 14 CFR 385.16(f),

It is ordered, That:

1. Sedalia, Marshall, Boonville Stage
Line, Inc,, the Postmaster General, Ozark
Air Lines, Inc., and all other interested
persons are directed to show cause why

. the Board should not adopt the foregoing
proposed findings and conclusions and
fix, determine, and publish the final rate
specified above for the transportation of
mail by aircraft, the facilities used and
useful therefor, and the services con-
nected therewith as specified above as the
fair and reasonable rate of compensation
to be paid to Sedalia, Marshall, Boonville
Stage Line, Inc.;

2. Further procedures herein shall be
in accordance with 14 CFR Part 302, as
specified in the appendix below; and

3. This order shall be served upon Se-
dalia, Marshall, Boonville Stage Line,

1 As this order to show cause is not a final
action, it Is not regarded as subject to the
review provisions of 14 CFR Part 385. These
provisions will apply to final action taken
by the staff under authority delegated in
§ 385.16(g).

Inc., the Postmaster General, and Ozark
Air Lines, Inc.

This order will be published in the Fzp..
ERAL REGISTER.

[sEAL] HARRY J. ZInK,

Secretary.

1. Further procedures related to the at.
tached order shall be in accordance with 14
CFR Part 802, and notice of any objection
to the rate or to the other findings and con-
clusions proposed therein, shall be filed
within 10 days, and if notice is filed, written
answer and supporting documents shall be
filed within 30 days after service of this order:

2. If notice of objection is not filed within
10 days after service of this order, or if notice
is filed and answer is not filed within 30 days
after service of this order, all persons shall
be deemed to have walved the right to 3
hearing and all other procedural steps short
of a final decision by the Board, and the
Board may enter an order incorporating the
findings and conclusions proposed therein
and fix and determine the final rate specified
therein;

3. If answer Is filed presenting issues for
hearing, the issues involved in determining
the fair and remsonable final rate shall be
limited to those s raised by the
answer, except insofar &s other issues are
ralsed in accordance with Rule 307 of the
rules of practice (14 CFR 302.307).

[FR Doc.71-3565 Filed 3-12-71;8:50 am]

ENVIRONMENTAL PROTECTION
AGENCY

CHEMAGRO CORP.

Notice of Withdrawal of Petition
Regarding Pesticide Chemical

Pursuant to provisions of the Federal
Food, Drug, and Cosmetic Act (sec. 408
1d) (1), 68 Stat. 512; 21 U.S.C. 346a(d)
(1)), the following notice is issued.

In accordance with §420.8 Wiil-
drawal of Petitions Without Prejudice of
the pesticide procedural regulations (21
CFR 420.8), Chemagro Corp., Post Office
Box 4913, Kansag City, MO 64120 has
withdrawn its petition (PP 0F0934), no-
tice of which was published in the Feo-
ERAL REGISTER of February 4, 1970 (35
FR. 2539) proposing the establishment
of tolerances (21 CFR Part 420) for resi-
dues of the insecticide O,0-diethyl-S-[4-
0x%0-1,2,3 -benzotriazin-3 (4H) -ylmethy!]
phosphorodithioate in or on the raw ag-
ricultural commodities cottonseed and
potatoes at 0.1 part per million,

Dated: March 10, 1971,

R. E. JOENSON,
Acting Commissioner,
Pesticide Office.

[FR Doc.71-3540 Filed 8-12-71;8:48 am]

CITIES SERVICE CO.

Notice of Filing of Petition Regarding
Pesticide Chemicals

Pursuant to provisions of the Federsl
Food, Drug, and Cosmetic Act (sec. 403
(d) (1), 68 Stat. 512; 21 US.C. 3468‘0P
(1)), notice is given that a petition (*
1F1073) has been filed by the Cities
Service Co,, Post Office Drawer 8, Cran~
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pury, NJ 08512, proposing the establish-
ment of an exemption from requirement
of a tolerance (21 CFR Part 420) for
residues of copper in water resulting
from use of the herbicide copper sulfate
pentahydrate- to control algae in im-
pounded waters, lakes, ponds, and
reservoirs.

The analytical method proposed in the
petition for determining residues of the
herbicide is the bathocuproine method
described on pages 120-1 of “Standard
Methods for the Examination of Water
and Wastewater”, American Public
Health Association, Inc., 1960.

Dated: March 10, 1971.

R. E. JOHNSON,
Acting Commissioner,
Pesticides Office.

[FR Doc.71-3541 Filed 3-12-71;8:48 am]

STAUFFER CHEMICAL CO.

Notice of Filing of Pefition Regarding
Pesticide Chemicals

Pursuant to provisions of the Federal
Food, Drug, and Cosmetic Act (sec. 408
(d) (1), 68 Stat, 512; 21 U.S.C. 346(a) (d)
(1)), notice is given that a petition (PP
1F1129) has been filed by Stauffer Chem-
ical Co., 1200 47th Street, Richmond,
CA 94804, proposing the establishment of
a tolerance (21 CFR Part 420) for negli-
gible residues 'of the insecticide S-
(p-chlorophenylthiomethyl) 0,0-dime-
thyl phosphorodithioate in or on the raw
agricultural commodity cottonseed at
0.1 part per million.

The analytical method proposed in the
petition for determining residues is a
gas chromatographic procedure using a
phosphorus-specific thermionic detector
for the sulfones of the insecticide and its
OXygen analog.

Dated: March 10, 1971.

R. E. JOHNSON,
Acting Commisioner,
Pesticide Office.

[FR Doc.71-3542 Filed 3-12-71;8:48 am]

FARM CREDIT ADMINISTRATION

[Farm Credit Administration Order No, 745]

DEPUTY GOVERNOR AND DIRECTOR

(E)TF :OOPERATIVE BANK SERVICE
L.

Authority and Order of Precedence

MaArcH 9, 1971,

_1. The Deputy Governor and Director
oI Cooperative Bank Service shall, sub-
ject to the jurisdietion and control of the
Goyprnor of the Farm Credit Adminis-
t?ﬁmn, execute and perform all func-
t¥9ns. bowers, authority, and duties rela-
“ve to cooperative banks and to matters
incidental thereto, and the administra-
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tion of the provisions of law relative to
banks for cooperatives.

2. In the event that the Deputy Gov-
nor and Director of Cooperative Bank
Service, Farm Credit Administration, is
absent or is not able to perform the
duties of his office for any other reason,
the officer who is the highest on the fol-
lowing list and who isc available to act
is hereby authorized to exercise and per-
form all functions, powers, authority,
and duties pertaining to the office of
Deputy Governor and Director of Co-
operative Bank Service:

(1) Noel G. Stocker, Deputy Director,

Cooperative Bank Service.

(2) Earl R. Kittredge, Loan and Op-
erations Officer, Cooperative Bank
Service.

(3) Samuel E. Dayis, Loan and Op-
erations Officer, Cooperative Bank
Service.

3. This order shall be and become ef-
fective on the date above written and
supersedes Farm Credit Administration
Order No, 735 (35 F.R. 7620).

E, A. JAENKE,
Governor,
Farm Credit Adminisiration.

[FR Doc.71-3539 Filed 3-12-71;8:48 am]

FEDERAL COMMUNICATIONS
COMMISSION

[FCC 71-205]
LICENSEE RESPONSIBILITY TO REVIEW
RECORDS BEFORE BROADCAST

MarcH 5, 1971,

A number of complaints received by
the Commission concerning the lyrics
of records played on broadcasting sta-
tions relate to a subject of current and
pressing concern: The use of language
tending to promote or glorify the use of
illegal drugs such as marijuana, LSD,
“speed”, ete. This nofice points up the
licensee’s long-established responsibili-
ties in this area.

Whether a particular record depicts
the dangers of drug abuse, or, to the
contrary, promotes such illegal drug
usage is a question for the judgment
of the licensee. The thrust of this Notice
is simply that the licensee must make
that judgment and cannot properly fol-
low a policy of playing such records
without someone in a responsible posi-
tion (i.e., a management level executive
at the station) knowing the content of
the lyrics. Such a pattern of operation
is clearly a violation of the basic prin-
ciple of the licensee's responsibility for,
and duty to exercise adequate control
over, the broadcast material presented
over his station. It raises serious ques-
tions as to whether continued operation
of the station is in the public interest,
Jjust as in the case of a failure to exercise
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adequate control over foreign-language
programs.’

In short, we expect broadcast licen~
sees to ascertain, before broadecast, the
words o lyrics of recorded musical or
spoken selections played on their sta-
tions. Just as in the case of the foreign-
language broadcasts, this may also en-
tail reasonable efforts to ascertain the
meaning of words or phrases used in the
lyrics. While this duty may be delegated
by licensees to responsible employees,
the licensee remains fully responsible
for its fulfillment.

Thus, here as in so many other areas,
it is a question of responsible, good faith
action by the public trustee to whom
the frequency has been licensed. No
more, but certainly no less, is called for.
: Alc:.ion by the Commission February 24,

971,

FEDERAL COMMUNICATIONS

COMMISSION,

BeEN F. WAPLE,
Secretary.

[FR Doc.71-3560 Filed' 3-12-71;8:50 am]

[SEAL]

[Dockets Nos. 19168-19170; FCC 71-237]

COWLES FLORIDA BROADCASTING,
INC. AND CENTRAL FLORIDA EN-
TERPRISES, INC.

Order Designating Applications for
Consolidated Hearing on Stated
Issues

In regard applications of Cowles Flori-
da Broadeasting, Inc. (WESH-TV), Day-
tona Beach, Fla., Docket No. 19168, File
No. BRCT-354; for renewal of license;
Cowles Florida Broadcasting, Inc,
(WESH-TV), Daytona Beach, Fla,
Docket No. 19169, File No, BPCT-4158;
for modification of authorized facilities;
Central Florida Enterprises, Inc., Day-
tona Beach, Fla., Docket No. 19170, File
No. BPCT-4346, for a construction
permit.

1. Now under consideration are the
applications of Cowles Florida Broad-
casting, Inc. (Cowles), one (BRCT-354)
seeking renewal of the license of tele~
vision broadcast station WESH-TV,
Channel 2, Daytona Beach, Fla., and
the other (BPCT-4158) seeking author-
ity to modify station WESH-TV's facili-
ties; a competing application (BPCT-
4346) for a new commercial television
broadcast station to operate on Channel
2, Daytona Beach, filed by Central Flori-

1See Public Notice concerning Foreign
Language Programs adopted Mar. 22, 1967,
FCC 67-368, 9 R.R. 2d 1901.

¢ Commissioners Burch (Chairman), Wells,
and Robert E. Lee with Commissioner Lee
issuing a statement, Commissioners H. Rex
Lee and Houser concurring and issuing
statements, Commissioner Johnson dissent-
ing and issuing a statement, and Commis-
sioner Bartley abstaining from voting.
Statement filed as part of the original docu-
ment,
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da Enterprises, Inc. (Central);* infor-
mal objections filed pursuant to section
1.587 of the Commission’s rules by the
Association of Maximum Service Tele-
casters, Inc. (AMST) directed against
the latter two applications; and related
pleadings.?

2. Station WESH-TV presently oper-
ates with an effective radiated visual
power of 100 kw., with an antenna height
above average terrain of 940 feef, at a
site that is approximately 21 miles south-
west of Daytona Beach and 25 miles
north of Orlando. Section 73.610(b) of
the Commission’s rules specifies that co-
channel stations located in Zone III,
which encompasses station WESH-TV,
maintain a 220-mile separation between
their respective transmitter locations.
However, on September 9, 1959, the Com-
mission, upon a showing that the public
interest would be served by a waiver of
the rules, granted the application
(BPET-215) of The Board of Public
Instruction of Dade County, licensee of
educational television broadcast station
WTHS-TV, Channel 2, Miami, Fla. That
applicafion specified a site that is only
215 miles from the existing transmitter
location of station WESH-TV, so that
there now exists a short-spacing of 5
miles between the two stations, In the
present application (BPCT-4158), Cowles
seeks authority to change station WESH-
TV's facilities so as to operate with an
effective radiated visual power of 85.1
kw, (DA), an antenna height above aver-
age terrain of 1,470 feet, at a site that is
approximately 22 miles south and slightly
west of Daytona Beach and 21 miles
northeast of Orlando. That site is ap-
proximately 205 miles from the site of
station WTHS-TV, so that the stations
would be 15 miles short-spaced, decreas-
ing the existing spacing by 10 miles.
Cowles also proposes to suppress radia-
tion in the direction of station WTHS-
TV, and to install precise offset fre-
quency equipment at both stations for
the purpose of providing “equivalent
protection.”

3. Cowles advances essentially two
reasons in support of its waiver request:

I Oentral's application was accepted for
filing by the Commission in Central Florida
Enterprises, Inc., 22 FCC 2d 260, 18 RR 2d
883 (1970). Cowles, by letter dated May 4,
1970, takes the position that judicial review
of the acceptance of Central's application is
not ripe at this time. If it does not prevail
on the merits, Cowles indicates that it may
guestion in court the acceptance of Central's
application.

*The pleadings associated with BPCT-
4346 are: AMST's objections flled May 19,
1870; Central’s opposition, filed June 4, 1970,
as amended June 5, 1870; and AMST’s re-
ply, filed June 16, 1970. The pleadings as-
sociated with BPCT-4158 are: AMST's ob-
Jjections filed Dec. 23, 1968; Cowles' opposi-
tion filed Jan. 31, 1969; and AMST's reply,
filed June 25, 1969. Cowles also filed com-
ments on AMST’s reply on July 10, 1969, This
additional pleading has been neither request-
ed nor authorized by the Commission, as
required by §1.45(c) of the Commission’s
rules. Consequently, it will not be considered,
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increasing the total coverage of station
WESH-TV and improving service in its
“primary service area.”® The first rea-
son is a plus factor to be considered.
However, AMST notes that there will be
some areas that will lose station WESH-
TV's signal, which is prima facie incon-
sistent with the public interest, Hall v.
FCC, 237 F. 2d 567, 14 RR 2009 (D.C, Cir.
1956). However, Cowles has made the
following representation:

Cowles will purchase and install, with-
out expense to the homeowner, an an-
tenna cut specifically for Channel 2 in
order to retain the service that is pres-
ently being received by an individual in
the area affected. This program will be
undertaken in advance of the construc-
tion of the new facility and before pro-
gram test authority is received from the
Commission. It will be widely advertised
throughout the area by means of bill-
board, over the facilities of WESH-TV,
and by personal contact throughout the
area.

Specifically, Cowles will insure that no
one who is presently receiving the serv-
ice will loose (sic) it as a result of the
move. If retention of service cannot be
accomplished by the specifically designed
antenna for Channel 2, then Cowles will
install and operate a translator to serve
any community that is involyed in the
area.

Thus, while we think it necessary to as-
certain the gains and losses, it is ap-
propriate to permit Cowles to submit
evidence as to the extent its plans can
ameliorate or eliminate any losses.*

4. As to improving the station’s service
in its “primary service area,” it appears
that there will be no significant improve-
ment in the area of Daytona Beach.
Cowles makes no allegations in this
respect. It is apparent, therefore, that the
prime consideration in Cowles’ view is
the improvement of the station’s signal

¥ Cowles also offers In support of its waiver
request the argument that a grant of its
application, by virtue of its proposed equiva-
lent protection, will reduce interference with
station WTHS-TV, Since interference could
be reduced from Cowles’ present site by in-
stalling the same precise frequency offset
equipment and suppressing radiation in the
appropriate direction at the present site, the
argument does not support a mileage waiver
request. Moreover, equivalent protection, by
itself, does not support requests for waiver of
our spacing standards. “Equivalent protec-
tion is not a substitute for our spacing re-
quirements. Rather, it is a means of reduc-
ing interference when other public interest
considerations have been shown that warrant
walver of the spacing requirements.” Carolina
Broadcasting Company, 18 FOC 2d 482, 484,
18 RR 2d 801, 804 (1969).

¢ As to the use of translators, the Com-
mission has accepted proposals to cover loss
area with translators in circumtances where
the area Is relatively small, or the popula-
tlon clusters are relatively few. However,
the use of translators for wide-area coverage
is undesirable as an Inefficient use of the
spectrum, The Outlet Company, 11 FCC 2d
528, 12 RR 2d 387 (1968), and the practice
is. to be discouraged,
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in the direction of Orlando.® Since the
station’s primary obligation is to Daytona
Beach, we must consider whether, on
balance, our spacing requirements should
be further eroded to permit better sery.
ice in the direction of Orlando® We he-
lieve that our decision in balancing these
considerations should be based on the ful]
record afforded by a hearing. Accord-
ingly, appropriate issues have been
specified.

5. Central first proposed to negotiate
for the use of Cowles’ facilities. How-
ever, after Cowles’ negative response,
Central amended its application to
specify an effective radiated visual power
of 77.6 kw. (DA) an antenna height above
average terrain of 1,470 feet, at a site
that is about 23 miles south and slightly
west of Daytona Beach and 21 miles
northeast of Orlando. That site is about
206 miles from the transmitter site of
Station WTHS-TV, a shortage of ap-
proximately 14 miles. In support of its
waiver request, Central states that its
choice of sites was based upon “a balance
of interests,” including the proposed
area to be served, tower height and air
navigation considerations, and locating
suitable acreage. Central also states that
case precedent requires a grant of its
waiver request,

6. We do not believe it necessary to dis-
cuss each case cited by Central. In gen-
eral, we were able to find in those cases
public interest considerations warrant-
ing waiver of the rules. We do not find
such considerations here. Two cases
heavily relied upon by Central merit brief
comment, The first, The Outlet Company,
11 FCC 24 528, 12 RR 2d 387 (1968), in-
volved a move of transmitter site from
a location already short-spaced 47
miles, to another location 6 miles short
Clearly, the greater the deviation from
the rules, the greater showing required
to waive the particular rule. Thus, a move
of 1.3 miles to a site that is 6 miles short
is not “precedent” for approval of a site
that is 14 miles short. The second cast
cited by Central, WICN Television, Inc,
14 FCC 2d 870, 14 RR 2d 485 (Rev. Bd.
1968), was a decision issued after hearing
and clearly does not stand for Centrals
proposition; ie., that the applicants
balancing of conflicting interests war-
rants a 14-mile waiver of our spacing re-
quirements without hearing. Accord-
ingly, an appropriate issue will be specl-
fied. Since operating as proposed may
result in a loss area, as compared with
the area now served by Station WESH-
TV, we will also specify an issue as ©
gains and losses. In the event that thert

of

sIn Cowles’ opposition, the affidavit
Kear & Kennedy states, “* ® * the b
reason for the improvement in facilities s
the improvement in service to Orlando.

¢ Cowles explicitly does not rely U}JO“”-':
competitive disadvantages to justify a wu}vﬁ
of the rules. The Commission has already i
directly afforded Cowles a degree of ecor.om:c
aid by walving the station {dentification n
quirements to permit a Daytona Beach
Orlando identification,
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is a loss area, Central will be able to sub-
mit evidence as to any plans for amelio-
rating or actual losses, as
Ccowles -has been permitted to do. AMST
will be made & party to the proceeding to
aid in developing the record on the waiver
requests.

7. In the event that Cowles, affer
hearing, is found not to have met its
burden as to the short-spacing issue, it
can continue to operate from its pres-
ently authorized facilities. Central does
not have any existing facilifies to fall
back on, and a denial of its application
solely on the spaecing guestion would be
a harsh result. To avoid this result, we
will provide that in the event Central
does not establish that waiver of the
spacing requirements is warranted, but
would otherwise be the preferred appli-
cant, its application will be granted sub-
ject to the condition that it find a trans-
mitter location that does not lessen the
existing spacing ‘between Stations
WESH-TV and WTHS-TV. This would
permit Central’s negotiation for the ex-
isting facilities of Station WESH-TV.

8. AMST also alleges that a grant of
an application proposing a move in the
direction of Orlando would result in an
adverse UHF impact. A review of the
engineering affidavit submitted by AMST
and the Commission’s records indicate
that a grant of either Cowles’ applica-
tion for modification of facilities or Cen-
tral’s application would increase or cre-
ate Grade B overlap with two operating
UHF Stations (WTOG-TV, Channel 44,
Tampa; and WTVX-TV, Channel 34,
Fort Pierce) and two authorized UHF
Stations (WTSS-TV), Channel 28,
Tampa, and WSUN-TV, Channel 38, St.
Petersburg) ; that the area where there
will be overlap receives a minimum of two
VHF signals (WDBO-TV, Channel 6,
Orlando, and WFTV, Channel 9, Or-
lando) ; and that the new or increased
areas of overlap caused by a grant cf
either Cowles' or Central's application
constitutes a relatively small percentage
of the total area covered by the respective
UHF stations. With these factors in
mind, we must require more than un-
Squported conclusions to warrant an ad-
verse UHF impact issue. See, for exam-
Ple, VHF' Channel Assignment, Mount
Vernon, Tlinois, 34 F.R. 18036, 17T RR
2d 1620 (1069). Finding only unsup-
borted allegations in AMST’s pleadings,
We conclude no UHF impact issue is war-
ranted. In this regard, we think it sig-
mﬁc:u_lt that no authorized UHF station
has filed petitions or objections to the
bresent application,

9. The exact amount needed to con-
Slruct and operate Central’s proposed
Station for 3 months without reve-
g“?ﬁ' cannot be determined on the
Cams of the information contained in

ntral’s application. However, approxi-
e —

_(;.Where Stations with an established his-
o). Of fevenues are involved, a 8-month op-
N;‘;\‘-"d? éxpense requirement is used, Orange
yreh xtz; 7FCC 2d 788, 9 RR 2d 1157 (1967),
s an the 1-year requirement specified
=1, LUavision Broadeasting Co., 1 FCC 2d
544, 5 RR 2d 843 (1965),

No. 50—Pt, I—38
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mately $1,888,4068 will be needed, as fol-
lows: Down payment on equipment,
$465,750;* 14 interest payments on
equipment, $97,808; two principal pay-
menis on equipment, $58,218; land,
$16,662; building lease, $105,000; inter-
est on bank loan, $10,000; 3-month op-
erating expenses, $358,598; and miscel-
laneous expenses, $776,400. To meet this
requirement, Central claims the avail-
ability of the following funds: Cash,
$240,000; debentures to be purchased by
stockholders, $420,000; stock subscrip-
tion, $250,000; loan from the Commer-
cial Bank of Daytona Beach of $100,000;
interest on deposits, $25,000; and annual
revenues of $1,900,000.

10. Central has established the avail-
ability of the $240,000 cash, However, the
materials in the application do not show
that all the $420,000 from the sale of de-
bentures to stockholders will be realized.
The showing that must be submitted
from those proposing to provide funds to
an applicant, hereby the purchase of de-
bentures, is set forth in paragraph 4(b),
section III, FCC Form 301. That para-
graph provides that a person must sub-
mit a balance sheet or financial state-
ment showing current and liquid assets in
excess of current liabilities in sufficient
amount to enable them to meet their
commitment. If the person lacks such
funds, he may submit a showing as to the
manner in which nonliquid assets can be
used to provide funds. He may, as has
been done by several of Central’s stock-
holders, submit a loan commitment from
a financial insfitution or other source in
sufficient amount to enable him to meet
his commitment. Liguid assets include,
as defined by paragraph 4(b), cash, the
loan value of insurance, government
bonds, and publicly traded securities.
“Stocks traded on major exchanges at
market” is an adequate identification as
to the latter. However, such words or
phrases as “stocks,” “stocks and bonds,”
and “marketable securities” are not spe-
cific enough to determine that such se-
curities are, in fact, liquid. Paragraph 4
(b) also requires that current liabilities
and long-term liabilities be segregated. A
general category of “liabilities” will be
assumed to be current,

5 Our computations indicate a total equip-
ment cost of $1,772,000 (transmitter, $153,~
000; antenna system, $495,000; monitoring
and testing equipment, $35,000; and studio
equipment, $1,089,000), so that a one-fourth
down payment of $443,000 is required. Cen-
tral indicates a down payment of $465,750 or
a total equipment cost of $1,863,000. The dis-
crepancy of $91,000 may possibly represent
certain auxiliary equipment ($36,000 for STL
equipment; auxiliary power equipment,
$30,000; and news department equipment,
$25,000) described in Central’s narrative de-
scription of its financial plan, but which
Central has included in the $776,400 allotted
for miscellaneous expenses. If that is the
case, Central's down payment figure is cor-
rect, but miscellaneous expenses, which are
not subject to a deferred credit plan, would
have to be decreased to $685,400. Since the
matter is not clear, and since the discrep-
ancy may be due to other factors, we have
used the higher figure in each case; that is,
$465,750 down payment on equipment, and
$776,400 miscellaneous expenses.
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11. There follows a list of those pro-
posing to buy debentures from the ap-
plicant. If the person has not shown
that he has sufficient funds to meet his
entire commitment, a brief description of
the deficiency will be inditated. The
amount that each person has shown
available to meet his commitment is
given. Those who have signed an agree-
ment to purchase debentures are: David
W. Goddard, $21,000; Jeanne M. God-
dard, $21,000; W. Warren Cole, Jr.,
$21,000; W, J. Taylor, Jr., $21,000; Ray
A. Chambers, $21,000; Robert D. May,
$10,5600; Donald P. Zima, $10,500; Nor-
wood A. Lockett, $10,500; Robert C.
Elston, $10,500; -E. William Crotty,
$10,500; James R. Stephen, $10,500; H.
Clinton Dunn (no balance sheet) ; James
W. Clower, $4,000 (stocks and bonds);
O. L. White (current liabilities exceed
liquid assets) ; Louis P. Samuels, $10,000
(stock and bonds); Jos. A. Guernsey
(cash and marketable securities) ; J. Hy-
att Brown, $3,000 (stocks and bonds);
George W. Engram (no balance sheet) ;
William H. Cleveland (no balance sheet) ;
Arthur F. Jones, $20,000 (liquid asseis
do not exceed current liabilities in suffi-
cient amount to enable him to completely
meet his commitment) ; J. C. Adams, Jr.
(current liabilities exceed liquid assefs) ;
Fletcher G. Rush (cash and marketable
securities) ; George P. Schanck, $3,000
(stock and bonds) ; and Thomas Stasd,
$10,000 (liguid assets do not exceed cur-

rent liabilities in sufficient amount fto

enable him to completely meet his com-
mitment). Thus, it appears that only
$218,000 will be available to Central from
the sale of debentures.

12. Mr. E. William Crotty has demon-~
strated the availability of sufficient
funds to enable him to meet his $125,000
subscription agreement. However, the
balance sheet submitted by Mr, James R.
Stephen, another $125,000 stock sub-
secriber, discloses liquid assets in excess
of current liabilities of $40,000. Since
$10,500 of that amount has been in-
cluded as available for the purchase of
debentures, only $29,500 remains for the
purchase of stock. Therefore, Central has
shown the availability of $154,500 in
stock subseriptions.

13. The $100,000 loan from the Com-
mercial Bank of Daytona Beach requires
that the loan be “endorsed by individ-
uals now known to us to be the organiz-
ers of this corporation.” We have no in-
dication that these individuals have
agreed to accept this obligation. More-
over, the bank letter does not contain
the terms, conditions, or security for the
loan as required by paragraph 4(e), sec~
tion III, FCC Form 301. Thus, we can not
determine that the loan will be available
to Central. If the loan is, in fact, avail-
able, the funds required by Central will
have to be adjusted to reflect the actual
interest and principal payments due
within the first year of operation.

14. As to the $25,000 in interest earned
on deposits, since there will be a declin-
ing balance throughout the prosecution
of the application, and since no showing
has been submitted, we can not deter-
mine how much interest will be available

13, 1971




4904

to the applicant. Nor can we find that
there will be any revenues available dur-
ing the first 3 months of operation. As
noted in footnote 8, above, applicants
for new facilities are required to show
sufficient funds to construct and operate
for one year. However, in cases where an
applicant seeks the facilities of an exist=-
ing station with an established pattern
of revenues, the applicant need show
only sufficient funds to construct and op-
erate for three months without revenues.
The 3-month requirement is retained in
recognition of the fact that there will be
a delay between the time advertising is
broadcast and the time sufficient reve-
nues to assure continued operation are
received. Since no showing has been
submitted to the contrary, we assume no
significant revenues will be available to
the applicant during the first 3 months
of operation.

15. We also note that Central proposes
to lease its studio and transmitter build-
ings from 749 Volusia, Inc., which will
construct those buildings to order. While
Central states that the annual lease ex-
pense will be $105,000, no lease or con-
struction agreement has been submitted.
In fact, a letter from the construction
corporation is in terms of “expressing
interest” in the project. We also lack any
indication as to whether 749 Volusia,
Inc., is financially qualified to meet this
commitment.

16. In sum, we find that there are sev-
eral areas where precise figures are un-
available to us. The applicant has dem-
onstrated the availability of $612,500 to
meet a commitment that appears to be
somewhere near $1,888,136. Accordingly,
appropriate financial issues have been
specified.

17. Under section 1.539(a) of the Com-~
mission’s rules, a renewal applicant is
required to file his application at least
90 days prior to the expiration date
of his license. In this case, Cowles had
to be on file by November 3, 1969. This
was prior to the issuance of our tentative
Primer on the ascertainment of com-
munity problems by broadcast appli-
cants, 20 FCC 2d 880, Docket No. 18774,
released December 19, 1969. However,
Cowles has amended its application at-
tempting to comply with that document.
Although Central generally alleges that
Cowles’ showing is defective, no particu-
lar aspect of that amended showing has
been challenged. The only criticism we
can find is that Cowles has failed to sub-
mit a study as to the composition of the
community, This requirement was not
clear in the tentative Primer. However,
on February 23, 1971, we released the
revised Primer which makes clear that a
showing as to the composition of the
community is required. In adopting the
Primer we stated that applicants in hear-
ing cases may amend their applications
within 90 days to comply with its re-
quirements, and that prior to designation
for hearing, applicants may amend their
applications as a matter of right. Cowles
technically falls in the latter category.
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However, in view of the short period of
time between the release of the Primer
and our action here, and our desire to
avoid further delay in designating these
applications for hearing, we shall permit
Cowles, on the facts presented, to amend
as a matter of right after designation.
If, after an amendment, Central believes
that a significant group has been omit-
ted, it may submit an appropriate show-
ing in a petition to enlarge issues.

18. As to the remaining portions of
Cowles’ showing, we find that it has
consulted with community leaders who
are identified by name and organization.
Members of the general public have been
consulted on a generally random basis.
The members of the general public and
community leaders are geographically
distributed throughout the area served by
the station. The comments of those con-
sulted have been listed and programs
to meet the problems ascertained in those
consultations have been proposed. Thus,
we can not conclude, as Central has gen-
erally asserted, that Cowles' showing,
which, except as noted, complies with the
revised Primer, is defective.

19. There are several important ques-
tions raised by the Primer to be con-
sidered in reviewing an applicant’s
programing showing. These include:
whether those community leaders con-
sulted reflect the composition of the area
to be served; whether those members of
the general public who were consulted
were selected on a generally random
basis; and whether the consultations were
designed to elicit information as to the
significant problems, needs and interests
of the area. Thus, if it is determined that
the community leaders consulted do
reflect the composition of the area, it is
of little significance that one applicant
has spoken to more community leaders
than another, or that one applicant has
used a more sophisticated procedure for
selecting community leaders to be con-
sulted. With this in mind, we note that
Central has consulted with approxi-
mately 240 community leaders and 400
members of the general public. Cowles
has consulted with roughly one-half that
number in each category.” Since we are
of the view that each applicant has sub-
stantially complied with the proposed
Primer, we do not consider the differ-
ences in number to be significant and
will raise no programing issue. Specifi-
cally, no issue as to “comparative efforts”
will be raised.

20. In pleadings filed February 16,
1970, in conjunction with the acceptance
of its application, Central makes several
allegations concerning Cowles’ operation

¢ Undeér Answer 15 of the proposed Primer,
consultations for use in an application should
be made within 6 months of the filing of the
application. Thus, Cowles’ numerous con=-
sultations prior to March of 1969 are not
considered in this context. Such consulta-
tions may, of course, be used in its showing
on the question of being “substantially
attuned.”

of Station WESH-TV.," We need not dis.
cuss all those allegations here. In our
Policy Statement on Comparative Hear-
ings Involving Regular Renewal Appli-
cants, 22 FCC 2d 424, 18 RR 2d 1901
(1970), we stated:

* * * if the applicant for renewal of license
shows in a hearing with a competing appii.
cant that ifs program service during the
preceding license term has been substantially
attuned to meeting the needs and interests
of its area (footnote omitted) and that the
operation of the station has not otherwise
been characterized by serious deficiences, he
will be preferred over the newcomer and his
application for renewal will be granted. (22
FCC 2d at 425, 18 RR 2d at 1904).

Therefore, Cowles’ stewardship of the
frequency will undergo thorough scru-
tiny in determining whether its perform-
ance has been “substantially attuned”
or has been characterized by “serious
deficiences.”

21. In addition to going to the ques-
tion of being “substantially attuned’
some of Central’s allezations raise a dif-
ferent issue. Central alleges, among other
things, that only 18 of Cowles’ 84
employees work in the Daytona Beach
studio, the remainer working in the
Orlando studio; that only 25 minutes
per day of the locally originated pro-
graming emanates from the Daytona
Beach studio™ and that the “key per-
sonnel of the station work in the Orlando
area. These allegations raise a question
as to whether Cowles has moved its main
studio from Daytona Beach to Orlando*
without prior Commission approval in
violation of section 308 of the Communi-
cations Act. A main television studio is
not as precisely defined as a main radio
studio. See §§ 73.30, 73.210, and 73.613 of
the Commission’s rules. Nonetheless, the
word ‘“main” itself denotes something
that is more than of secondary impor-
tance. The factors considered in deter-
mining what consfitutes a main studio
have been known for some time. See, for,

1 Central also raises questions concerning
certain of Cowles' other activities not con-
nected with WESH-TV. Except as indicated
in paragraph 24, below, these matters are not
relevant here. In Wichita-Hutchinson Com-
pany, Inc, 19 FCC 24 433, 17 RR 2d 192
(1969), the ultimate issue was whether &
transfer of control of a licensee from a com-
pany in which Cowles had interests w0
another corporation should be granted
There were no issues specified that would
bring into question the operation of the
station, The questions raised with respect 10
stations WCCO-AM-FM-TV have been
resolved, Midwest Radlo-Television, Inc., 2%
FCC 2d 625, 19 RR 2d 861 (1970).

11 The composite week submitted by Cowles
in its renewal application indicates 15 hours,
28 minutes of local originations. This would
give a breakdown, if Central's allegations aré
correct, of 2 hours, 55 minutes of local orig-
inations per week emanating from Daytona
Beach as compared to 12 hours, 33 minutes
from Orlando.

12 The studios are actually in Winter Park
and Holly Hill, small communities adjace}l}
to Orlando and Daytona Beach, respectively.
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example, Gulf Television Company,
KGUL-TV, 20 FCC 734, 755, 12 RR 447,
470m (1956). Furthermore, in cases of
doubt, & licensee is free to request a
declaratory ruling under section 1.2 of
the Commission’s rules. See Nationwide
communications, Inc., 18 FCC 24 171, 16
RR 2d 544 (1969), reconsideration
denied, 19 FCC 2d 861, 1T RR 2d 471
(1969).

29. If Central’s allegations are true, a
main studio move has occurred without
prior Commission approval. Such a move
would appear to constitute a ‘“serious
deficiency” under the renewal-new ap-
plicant policy statement, above. There-
fore, if the Hearing Examiner finds an
unauthorized studio move, and that such
a move constitutes a “serious deficiency,”
Cowles would not be afforded the protec-
tion given the renewal applicant under
that policy statement. We shall also spec~
ify an issue to determine, in the event
that an unauthorized move is established,
whether Cowles has the requisite quali-
fications to be a licensee of the Commis-
sion, or whether it should be given a com-
parative demerit.

23. Central has also raised guestions
as to two other matters which might be
considered separately from the “substan-
tially attuned” test. However, its position
is so broadly and generally stated, with-
out specific factual allegations support-
ing that position, that we shall not raise
issues, Thus, Central has alleged that
Cowles has made misrepresentations to
the Commission by improperly logging
certain programs. The Today Show is
given as an example. However, the logs
submitted by Cowles for the composite
week log that program as a network
commercial program, broken down into
news, entertainment, public affairs, and
instructional programing. Cowles states
that this is the breakdown provided by
the network. Since this is in keeping with
the network practice,” and is similar to
that breakdown provided by other sta-
tions, we will raise no issue on the general
allegation that the program has been
“misclassified.” Central has also alleged
that Cowles violated the fairness doctrine
by permitting Governor Kirk to explain
his stand on filing a brief with the U.S.
Supreme Court seeking delay of desegre-
gation of the Florida schools. However,
It appears that the other side of that
question has been presemted, including
the presentation of the opposing view of
the State Education Commissioner. Lack-
Ing more specific allegations, therefore,
we shall raise no issue in this regard.

24. Two of the principal factors going
to the guestion of de facto reallocation
O 2 channel are proximity and main
studio location. Since there is a question
45 to where Cowles’' main studio is, and
Since its application for changes does
Sbecify a site closer to Orlando than to
Daytona Beach, we will specify an issue
to determine whether a grant of Cowles'

——

C,\f" The licensee’s reliance on the network's
‘assification is specifically permitted by the

Commission, See I
FCC Form 303, nstruction 8, Section IV-B,
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application would constitute a de facto
Teallocation of channel 2 from Daytona
Beach to Orlando. Since Central has
specified a main studio in Daytona Beach,
the same question is not presented as to
it.

25. Cowles’ 100 percent parent, Cowles
Communications, Inc., ic involved in two
proceedings raising guestions about cer-
tain of its activities, One involves a com-
plaint by the State of Wisconsin in which
the parent is alleged to have engaged in
unfair trade practices and unfair com-
petition in violation of § 100.20(1) of the
state statutes. A second proceeding in-
volves a complaint initiated May 29, 1970,
by the Federal Trade Commission in
which several publishers including
Cowles' parent corporation, are alleged to
have used deceptive means to get long-
term subsecription contracts.* Accord-
ingly, the grant of either of Cowles’ ap~
plications will be subject to the condition
that it is without prejudice to whatever
action we may deem appropriate as a
result of those proceedings. In addition,
Cowles Communications, Inc., and five
of its subsidiaries, paid $50,000 in fines
and pleaded no contest to 50 criminal
counts of mail fraud. We believe it is ap-
propriate to permit evidence as to this
matter to be introduced under the quali-
fications issue.

26. Except as indicated below, Cowles
Florida Broadcasting, Inc., is
to own, operate, and construct the pro-
posed changes for television broadcast
station WESH-TV. Except as indicated
below, Central Florida Enterprises, Inc.,
is qualified to construct, own and oper-
ate a new television broadcast station on
channel 2, Daytona Beach, Fla. The ap-
plications are, however, mutually exclu-
sive in that operation by both applicants
as proposed would result in mutually
destructive interference. We are, there-
fore, unable to make the statutory find-
ing that a grant of the applications
would serve the public interest, con-
venience and necessity, and they must
be designated for hearing in a consoli-
dated proceeding on the issues set forth
below. Since this is a renewal-new ap-
plicant proceeding, it will be governed
by our Policy Statement on Comparative
Hearings Involving Regular Renewal
Applicants, above. In this econnection,
pre-hearing discovery, pursuant to
§§1.311-1.325 of the Commission’s rules,
for the purposes of making a compara-
tive evaluation of the competing applica-
tions should await a determination as fo
whether Cowles Florida Broadcasting,
Inc.’s program service has been sub-
stantially attuned to meeting the prob-
lems, needs, and interests of its area, or
whether its operation of the station
has 'been characterized by serious
deficiencies,

3 Both Cowles and Central have moted
Cowles’ parent corporation’s involvement in
& sult raising possible Clayton and Sherman
Act antitrust violations. On June 1, 1970, the
U.S. Court of Appeals for the Fifth Circult
resolved that case favorably to the parent
corporation,
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27. Accordingly, it is ordered, That
pursuant to section 309(e) of the Com-
munications Act of 1934, as amended,
the captioned applications of Cowles
¥lorida Broadcasting, Inc., and Central
Florida Enterprises, Inc., are designated
for hearing in a consolidated proceeding
at a time and place to be specified in a
subsequent order, on the following issues:

(1) With respect to the application of
Central Florida Enterprises, Inc.,, to
determine:

a. The areas and populations which
may be expected to gain or lose television
coverage by the proposed operation, as
compared to the service now provided by
Station WESH-TV, and the other tele-
vision broadcast services available to
such areas;

b. To the extent that there may be &
loss area, what plans are proposed to
ameliorate or eliminate actual losses and
the efficacy of those plans;

¢. Whether circumstances exist that
warrant a waiver of §73.610(h) of the
Commission’s rules, and, if so, to deter-
mine the necessary condifions to be met
to assure that equivalent protection is
provided to Station WTHS-TV, channel
*2, Miami, ¥la;

d. Whether the following subscribers
to debentures of the applicant have suffi-
cient current and liquid assets in excess
of current liahilities in sufficient amount
to enable them to fully meet their com-
mitments; H. Clinton Dunn, James W.
Clower, O. L, White, Louis P. Samuels,
Jos. A. Guernsey, J. Hyatt Brown,
George W. Engram, William H. Cleve-
land, Arthur F, Jones, J. C, Adams, Jr,,
Fletcher G. Rush, and George P.
Schanck;

e. Whether Mr. James R. Stephen has
current and liquid assets in excess of
current liabilities, in sufficient amount
to enable him to meet his stock sub-
scription commitment to the applicant;

1. Whether the applicant will have
available a $100,000 loan from the Com-
mercial Bank of Daytona Beach, and, if
so, its terms and conditions;

g. Whether the applicant will have
available studio and transmitter build-
ings by lease from 749 Volusia, Inc., and,
if so, the terms and conditions of that
lease;

h. What items will be covered by the
equipment supplier’s deferred credit;

i. Whether the applicant will have
available, additional sources of funds to
meet its reguirements, and, if so, the
terms and conditions under which those
funds will be available;

j. In light of the evidence adduced
under issues “f"—"'i"’, what the applicant's
cost of construction and 3-month operat-
ing expenses are;

k. In light of the evidence adduced
under issues “d"-"§", whether-the appli-
cant is financially qualified.

(2) With respect to the applications
of Cowles Florida Broadcasting, Inc., to
defermine:

a. The areas and populations which
may be expected to gain or lose television
coverage by operating as proposed in its
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application for changes, and other tele-
vision broadcast services available to such
areas.

b. To the extent that there may be a
loss area, the efficacy of the applicant’s
plans to ameliorate or eliminate actual
losses;

¢. Whether circumstances exist that
warrant a waiver of § 73.610(b) of the
Commission’s rules, and, if so, to deter-
mine the necessary conditions to be met
to assure that equivalent protection is
provided to station WTHS-TV, Channel
*2, Miami, Fla.;

d. Whether the applicant has moved
its main studio without prior Commission
approval;

e. The facts and circumstances sur-
rounding the purported criminal mail
fraud by the applicant’s parent Corpora-
tion, Cowles Communications, Inc.;

f. In light of the evidence adduced
under issues “d” and “e”, whether the
applicant has the requisite qualifications
to be a licensee of the Commission, or
whether it should be given a comparative
demerit or demerits;

g. Whether a grant of the application
for changes would constitute a de facto
reallocation of Channel 2 from Daytona
Beach to Orlando, Fla.

(3) To determine which of the pro-
posals would better serve the public
interest.

(4) To determine, in light of the evi-
dence adduced pursuant to the above is-
sues, which of the applications, if any,
should be granted.

28. It is further ordered, That, in the
event Central Florida Enterprises, Inc.,
does not establish that waiver of the
spacing requirements is warranted, but
does establish that it would otherwise be
the preferred applicant, its application
will be granted subject to the following
conditions:

That the applicant shall submit within
ninety (90) days an application specify-
ing a site that does not further decrease
the existing spacing to station WTHS-
TV, Channel *2, Miami, Fla.

29. It is further ordered, That, in the
event of a grant of the applications of
Cowles Florida Broadcasting, Inc., its
applications will be subject to the follow-
ing condition: That the grant of this ap-
plication is without prejudice to what-
ever action the Commission may deem
appropriate as a result of the pending
proceedings involving Cowles Commu-
nications, Inec., instituted by the Federal
Trade Commission and the State of
‘Wisconsin.

30. It is jurther ordered, That, the
Association of Maximum Service Tele-
casters, Inc,, is made a party to this
proceeding.

31. It is further ordered, That, to avail
themselves of the opportunity to be
heard, pursuant to § 1.221(¢) of the Com-
mission’s rules, the applicants, in person
or by attorney, shall file with the Com-
mission in triplicate, within twenty (20)
days of the mailing of this order, a writ-
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ten appearance stating an intention to
appear on the date fixed for the hearing
and present evidence on the issues speci-
fied in this order.

32, It is further ordered, That, the
applicants, pursuant to section 311(a) (2)
of the Communications Act of 1934, as
amended, and § 1.594 of the Commis-
sion’s rules, shall give notice of the hear-
ing within the time and in the manner
prescribed in that rule, and shall advise
the Commission of the publication of
such notice as required by § 1.594(g) of
the rules.

Adopted: March 3, 1971.
Released: March 10, 1971.

FepERAL COMMNUICATIONS
COMMISSION,
BeEN F. WAPLE,
- Secretary.

[FR Doc.71-3561 Filed 8-12-71;8:50 am]

[SEAL]

[Docket No. 19008, ete; FCC TIR-T77]

MARITIME COMMUNICATIONS
SERVICE ET AL.

Memorandum Opinion and Order
Amending Issues

In the matter of application of Loren
R. McQueen, doing business as Maritime
Communications Service for a construc-
tion permit for a new public Class ITI-B
coast station to be located at Mount
Umunhum near Almaden, Calif., Docket
No. 19006, File No. 4900-M-P-48; Appli-
cation of Western California Telephone
Co. for a construction permit for a new
public Class III-B coast station to be
located near Santa Cruz, Calif., Docket
No. 19008, File No. 5427-M-P-98; Appli-
cation of Salinas Valley Radio Telephone
Co. for a construction permit for a new
public Class III-B coast station to be
located near Pebble Beach, Calif., Docket
No. 19009, File No. 770-M-1-40.

1. This proceeding, involving the above
captioned applications for authority to
operate new Class III-B public coast sta-
tions,® was designated for hearing by the
Commission on various issues by order,
FCC 70-1012, released October 7, 19702
Loren R. McQueen doing business as
Maritime Communications Service

1This class of station provides ship-shore
radiotelephone common carrier (public cor-
respondence) service, primarily of a local
character, on VHF channels. See rule 81.3.

2 The application of Francis I. Lambert and
Harry L. Brock, Jr,, doing business as Ad-
vanced Communications Co., for a construc-
tion permit for a new public Class ITI-B coast
Station to be located at Mount Toro near
Monterey, Calif., was designated for hearing
along with the above applications; however,
by Order released Jan. 25, 1971, the Examiner,
at the applicant’s request, dismissed this
application with prejudice. By order, released
Feb, 12, 1971, the Examiner accepted an
amendment filed by MCS indicating that the
applicant is now a partnership consisting of
Loren R. McQueen, Ronald E. Matteson, and
Arthur W. Brothers,

Point near Half Moon Bay, from a site
near Almaden, Calif. Presently before the
(MCS) proposes to serve boats operating
in the South San Francisco Bay Area
and in coastal waters of the Pacific Ocean
in an area extending approximately 75
miles from Monterey north past Pidgeon
Review Board is a motion to enlarge is-
sues, filed October 29, 1970, by the Pacific
Telephone and Telegraph Co. (Pacific),
which requests modification and addition
of issues to adduce evidence as to alleged
overlap and cochannel interference he-
tween MCS’s proposed station and
Pacific's existing station KGW 464; and
a related motion to enlarge issues, filed
December 28, 1970, by MCS.?

2. In support of its motion, Pacific re-
cites the following circumstances. On
May 31, 1968, it filed a petition to deny
the application of MCS, alleging that the
proposed station would duplicate service
of Pacific’s station KMH 828, Oakland,
Calif., within the most important por-
tions of the latter’s service area.' On
January 6, 1969, Pacific was licensed to
operate station KGW 464, Vacaville,
Calif., on the distress, safety and calling
frequency 156.8 MHz and on the working
frequency 162.00 MHz, a public corres-
pondence channel, By virtue of a May 29,
1968, amendment to MCS’s application,
Pacific alleges, MCS also proposes to op-
erate on the public correspondence work-
ing frequency of 162.00 MHz, from a
location near Almaden, Calif. Pacific al-
leges that if MCS’s proposed 162.00 MHz
operation is authorized, its reliable serv-
ice area * would overlap the reliable serv-
ice area of station KGW 464 (162.00
MHz), duplicating in part, service now

3 Also before the Board are the following
pleadings: (a) Opposition, filed Nov. 20,
1970, by MCS, (b) comments, filed Nov. 13,
1970, by the Safety and Special Radio Serv-
fces Bureau; (c) reply, filed Dec. 14, 1970, by
Pacific; . (d) motion for leave to file further
reply and further reply, filed Jan. 4, 1971, by
Pacific and (e) opposition to motion to en-
large issues, filed Jan. 6, 1971, by Pacific.

4+The Commission agreed that Pacific's pe-
tition ralsed substantial questions and des-
ignated, inter alia, the following issues:

d. To determine the area in which station
KMH-828 can satisfactorily exchange com-
munications with vessels, and the extent, !f
any, to which such area would be overlapped
by the stations proposed.

e. To determine in light of the evidence
adduced on issue (d), whether overlap, if
any, would result in an economic climaie
which would adversely affect the ability of
the existing station to adequately serve the
publie.

f. To determine the nature and extent of
cochannel - interference, if any, that would
arise from simultaneous operation of the
stations listed in paragraph 4 above with an
alphabetic designator, and whether such In-
terference would be tolerable or mutually
destructive. )

% Reliable service area is defined in the
Commission’s notice of proposed rule max=
ing in Docket No. 18944, adopted Aug. 26,
1970. See paragraph 14 of the designation
order,
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provided by station KGW 464; * and that
mutually destructive cochannel interfer-
ence would arise from simultaneous op-
eration of the two stations. Petitioner
also notes that it is currently handling
through station KGW 464 a much lower
volume of traffic than it is capable of
handling. Accordingly, petitioner re-
quests that a new issue (i) be added
and that issues (e) and (f) be modified
as follows:

3. Petitioner also alleges that MCS
proposes to locate its station 3,380 feet
above sea level, high enough so as to
encompass a reliable service area cover-
ng many widely separated communities.
Several of these communities and areas,
Pacific notes, are currently serviced by
station KGW 464, and by station KMH
828 located near Oakland, Calif, The ef-
fect of the high elevation and geographic
Jocation of MCS’s station, petitioner as-
serts, would be to preclude interference-
free reuse of MCS’s proposed public cor-
respondence channel frequency at the
indicated communities and areas. Ac-
cordingly, Pacific requests that new is-
sue (j) be added as follows:

To determine whether a public class III-B
coast station should be located at such a high
elevation and in such geographic location
8s to preclude reuse of its public correspond-
ence channel frequency by other coast sta-
tions to serve other communities that re-
quire VHF maritime mobile services and that
are located long distances from the first coast
istation, s

Petitioner attaches to its pleading sub-
tantiating affidavits of two engineers.

“Rule 81.303 reads:

Duplication of facilities:

A public coast station shall not be au-
horized to provide a very high frequency
haritime mobile service by the use of any
requency assignment above 100 Mc/s solely
0 any geographic area In which such serv-
ce is already provided, or for which a valld
onstruction permit or permits has or have
een issued for the establishment of a sta-
on or stations to provide such service in
i )‘m: red, unless the applicant shall make an
firmative showing that the public interest,
onvenience or necessity would be served by
uch a grant, and among other things, that
here is a need for such additional facilities
1‘1 the area involved, that the authorized fa-
llitles in that area are not, or will not be,
déquate to meet the very high frequency
communication needs in the area, and that
hat the applicant’s proposed facilitles in-
volving a frequency assignment aboye 100
Ic/s will serve the very high frequency
ommuncation needs4n such area.

(I; 2 ;‘o determine the area in which station

V 464 can satisfactorily exchange com-
lunications with vessels, and the extent, if
n_.V. Lo which such area would be overlapped
¥ the stations proposed.
d(;x.uToddetermJne, in light of the evidence
s g‘{e on issues (d) and (i), whether over-
“,n.yl. any, would result in an economic
abk:\‘&eorw&l:he l:&um adversely affect the
¥ X

rie tho pabila ng stations to adequately
coi};r’gldeltemune the nature and extent of
% }r nel interference, if any, that would
o 42;!1 simultaneous operation of station
Brach ¢ and of the stations listed in para=-
o Whabove With an alphabetic designator,
Lo ether such interference would be

‘¢rable or mutually destructive,
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4, In opposition, MCS first argues that
Pacific has been aware of the possible
impact of MCS’s proposal for some 2%
years because the MCS application was
filed prior to grant of a construction per-
mit to station KGW 464; yet, MCS notes,
in its May 31, 1968 petition to deny the
MCS application, Pacific did not refer to
its KGW 464 station. Moreover, MCS
states, also on May 31, 1968, Pacific filed
a petition to deny another application®
on grounds of alleged duplication with
both stations KMH-828 and KGW-464.
Thus, MCS argues, Pacific’s claim of
destructive interference is undercut.
Furthermore, MCS argues that Pacific’s
motion is defective in not supplying sup-
porting engineering detail; thus, MCS
notes, Pacific does not indicate the na-
ture, extent or location of overlap or in-
terference, nor other details. MCS notes
that its consulting engineer cannot ac-
curately depict the service area and in-
terference contour of station KGW 464
because average terrain and antenna
pattern data are not supplied by Pacific.
However, based on aeronautical charts
and topographic maps, MCS states its
engineering consultant finds that Pa-
cific’s 17 dbu service area would be
severely limited by mountainous terrain,
and that MCS’s proposed operation, be-
cause widely separated from Pacific's pro-
posed operation, would “complement”
station KGW 464. In view of the distance
and terrain factors allegedly involved,
MCS argues that objectionable interfer-
ence is unlikely. MCS attaches to its
pleading the affidavit of its consulting
engineer. MCS also opposes proposed is-
sue “(j)”, on the grounds that the re-
quest is not supported by engineering
data, that its wording is vague and un-
clear and that standards for elevation,
geographic location and distances are not
offered by Pacific. Furthermore, MCS ar-
gues, as stated in the attached engineer-
ing statement, the restriction in height of
a VHF marine station would be con-
trary to good enigneering practice and
would be particularly bad in light of the
limitation on transmitter power of such
stations to 50 watts. MCS argues that its
proposal complies with rules regarding
location and antenna height and was
chosen to be centrally located fo service
the areas in question. If 'such an issue is
added, however, MCS requests that it
apply as well to Pacific’'s proposal and
that Pacific carry the burden of proof.
Finally, however, MCS submits that the
request, which could apply to all such
applicants, is more properly one for rule-
making and not appropriate in a specific
adjudicatory proceeding.

5. In its comments, the Safety and
Special Radio Services Bureau also notes
that Pacific was on notice for 2% years
of the MCS proposal and of its possible
impact upon station KGW 464’s opera-
tion; yet, at no time prior to designation
for hearing did Pacific raise the issues it

7 Stockton Mobilphone, Inc., had applied
for a new public Class III-B coast station;
this application was dismissed with prejudice
at the applicant’s request on Aug. 8, 1969,
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now requests. The Bureau argues that the
Commission did not include station KGW
464 in the proceeding because it is lo-
cated some 75 miles due north of the
MCS proposed site and because the trans-

_mitter sites are separated by mountain-

ous terrain., Furthermore, the Bureau
notes that no supporting engineering
detail is offered. However, the Bureau
concludes that it would have no objection
to requested issues (e), (f), and (1) if
Pacific submits an engineering showing,
prepared in light of the engineering stip-
ulations agreed to at a November 6, 1970,
prehearing conference, which justifies
enlargement of the issues. As presently
drafted, the Bureau would oppose issue
(i) because it is a peolicy matter more
properly acted on in a rule-making pro-
ceeding. However, the Bureau would not
oppose the issue if it were redrafted and
limited to the following:

[W]hether an applicant or applicants in
this proceeding should be allowed to have
their transmitter sites located at such a high
elevation and in such a geographic location
as to preclude reuse of its public correspond-
ence channel frequency by other coast sta-
tions to serve other communities that require
VHF maritime mobile service,

6. In reply, Pacific denies that it was
aware at the time it filed its petition to
deny MCS's application in May 1968, of
any possible impact on station KGW
484; Pacific points out that it mailed its
petition to deny on May 29, the same day
the Commission gave public notice of an
amendment to MCS’s application chang-
ing its proposed working frequency to
162.0 MHz. Furthermore, Pacific argues,
it was not until the issuance of the hear-
ing order in this case that the Commis-
sion established standards for determin-
ing coverage of VHF class III-B public
coast stations or for determination of
destructive cochannel interference be-
tween such stations. Until the designa-
tion order, Pacific claims, its only knowl-
edge of MCS'’s proposed coverage derived
from information contained in contour
maps submitted in MCS's application,
which contours showed overlap within
the service area of station KMH 828 and
not KGW 464. Pacific argues that calcu-
lations made pursuant to the informa-
tion contained in the designation order
showed substantial overlap and destruc-
tive cochannel interference. The approx-
imately 80 miles distance between MCS’s
proposed station and station KGW 464
would not deter a finding of interference,
Pacific avers, because the Commission on
its own initiative added such an issue to
the hearing when greater distances were
involved with two other stations.® Pacific
also denies that its opposition to the
Stockton application is significant be-
cause, it claims, it was apparent from in-
formation contained in the Stockton ap-
plication that by any practical standard
the Commission might choose for deter-
mination of VHF coast station coverage

5 Pacific’s station KGW 828 and the pro-
posed station of Advanced Communications
Co.
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that the Stockton proposal would sub-
stantially duplicate the primary service
area of station KGW 464. In response to
the Bureau, Pacific also submits a de-
tailed engineering statement in support
of its claims of overlap and destructive
cochannel interference. The station site
coordinates used are those supplied to
Pacific’s engineer by telephone by MCS's
consulting engineer. Regarding requested
issue (j), Pacific makes clear that it did
not propose a broad policy inquiry, but
states that the issue was directed at
MCS's proposed station site. Pacific ar-
gues that MCS’'s use the 162.0 MHz
channel frequency at the proposed loca-
tion would prevent repeated use of that
channel from lower elevations and dif-
ferent locations to serve diverse and sep-
arated boating areas, Accordingly, Pacific
requests that proposed issue (j), as modi-
fied by the Bureau so as to apply only to
the application of MCS, be added.

7. In the Board’s opinion, petitioner’s
allegations adequately support addition
of requested issue (i) and modification
of issues (e) and (f). Evaluation of Pa~
cific’s engineering showing contained in
its reply pleading ® convinces us that sub~
stantial questions of overlap and service
duplication have been raised; ** in addi-
tion, based on the information before us,
we believe that the possibility of disrup-
tive electrical cochannel interference re-
sulting from a grant of the MCS appli-
cation warrants appropriate inquiry. The
arguments in opposition regarding time-
liness of the instant request are insub-
stantial and have been adequately re-
butted by petitioner. We conclude,
therefore, that the issues are war-
ranted.* However, in the Board's view,
the questions Pacific seeks to raise under
requested issue (j) may be adequately
explored within the confines of the is-
sues already designated by the Com-
mission. Thus, issue (a) inquiries into
the areas served; issue (c) is designed to
determine the needs for VHF public
coast services in the area in question and

* We do not approve or condone the prac-
tice of submitting supporting engineering
details in a reply pleading. However, since
engineering affidavits accompanied Pacific’s
original general allegations, and since the
Bureau supports addition of the issues as
subsequently substantiated, and finally be-
cause we believe substantial questions are
raised which require resolution in the public
interest, we have considered the reply plead-
ing, Finally, although MCS indicated in its
opposition that it might wish to request
permission to respond to a subsequent engi-
neering elaboration contained in Pacific's
reply pleading, we note that no such request
has been filed and that counsel for MCS
which filed its pleading in opposition has
since withdrawn from the proceeding.

16 See footnote 5 supra,

I In its motion for leave to file further re-
ply and in its further reply pleading, Pacific
alleges that MCS has, in a pleading before
the Examiner, withdrawn opposition to issue
(1) but continued in opposition to the other
issues; and asserts that such opposition is
illogical in light of this concession. In our
view, this question and the request to receive
the additional pleadings are mooted by our
disposition herein; therefore, we need not
rule upon the request.
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how those needs can best be filled; issue
(f) is directed toward determining the
interference involved; and issue (g) is

be established in light of existing services
or services that may be established. In
our view, evidence adduced under the
foregoing issues would be broad enough
to encompass the inquiry, as modified,
which petitioner seeks to undertake; and
as indicated by the Bureau and MCS, the
general question of antenna height and
location, which is not presently covered
in the Commission’s Rules, would be more
appropriately raised in a rule-making
proceeding, Accordingly, requested issue
(j) shall be denied.

8. MCS requests, should the Board
grant Paecific’s motion to enlarge issues,
that the following issue be added as
well: To determine, in light of the.above
issue (i), if it would be in the public
interest to order a reduction of power
and/or alteration of antenna pattern of
station KGW 464 should Docket No.
19006 be granted. The burden of proof
for any such change to KGW 464 shall
be on MCS.

Conceding that its motion is late-filed,
MCS requests that it be considered
nevertheless because Pacific allegedly re-
fused informal discussions to resolve the
question, MCS concludes that addition
of Pacific’s requested issues requires en-
largement to consider compliance by the
latter with rules regarding reduction of
power. The Board will deny the re-
quested issue. As pointed out by Pacific
in its opposition pleading, MCS has
made no effort whatever to support its
request with any specificity; for example,

MCS’s motion does not indicate in what

manner the antenna pattern of station
KGW 464 should be altered nor why it
should be so altered, Furthermore, Pa-
cific avers that the transmitter RF
power output of Station KGW 464 is, in
fact, limited to 50 watfs in compliance
with § 81.134(d). Finally, apart from the
above Rule, we are cited to no Commis-
sion authority to indicate that an exist-
ing public coast station could be required
to alter power or antenna pattern in
order to avoid possible overlap and inter-
ference resulting from proposed opera-
tion of another facility. Under these cir-
cumstances, the requested issue is
unwarranted. 3.

9, Accordingly, it is ordered, That the
motion to enlarge issues, filed October
29, 1970, by the Pacific Telephone and
Telegraph Co., is granted to the extent
indicated below, and is denied in all
other respects; and

10. It is further ordered, That existing
issues e. through h. are redesignated
issues f. through i. respectively: and that
the issues in this proceeding are enlarged
and modified as follows:

e. To determine the area in which sta-
tion KGW 464 can satisfactorily ex-
change communications with vessels,
and the extent, if any, to which such
area would be overlapped by the stations
proposed.

f. To determine, in light of the evi-
dence adduced on issues d. and e,

whether overlap, if any, would result in
an economic climate which would ad-
versely affect the ability of the existing
stations fo adequately serve the public,

g. To determine the nature and extent
of cochannel interference, if any, that
would arise from simultaneous opera-
tion of station KGW 464 and of the sta-
tions listed in paragraph 4 above wiih
an alphabetic designator, and whether
such interference would be tolerable or
mutually destructive.

11. It is further ordered, That the bur-
dens of proceeding with the introduc-
tion of evidence and proof on issue e
herein added shall be on Pacific Tele-
phone and Telegraph Co.; and

12. It is jfurther ordered, That the mo-
tion to enlarge issues, filed December 28,
1970, by Loren R. McQueen doing busi-
ness as Maritime Communications Serv-
ice, is denied; and

13. It is further ordered, That the mo-
tion for leave to file further reply, filed
January 4, 1971, is dismissed.

* Adopted: March 5, 1971,
Released: March 9, 1971,

FEDERAL COMMUNICATIONS
COMMISSION,*
BEN F. WAPLE,
Secretary.

[FR Doc.71-3562 Filed 3-12-71;8:50 am]

[SEAL]

[Dockets Nos. 19157-19159; FCC 71-189]
PETTIT BROADCASTING CO. ET AL

Memorandum Opinion and Order
Designating Applications for Con-
solidated Hearing on Stated Issues

In regard application of Claud M. Pet-
tit and Margaret E. Pettit, doing busi-
ness as Pettit Broadecasting Co., Brush,
Colo., Docket No. 19157, File No. BP-
18125, Requests: 1190 ke., 5 kw., Day!
A. V. Bamford, Colorado Springs, Colo.
Docket No. 19158, File No. BP-18467,
Requests: 1190 ke, 50 kw., DA, Day:
Enid C. Pepperd and Dona B. West, doing
business as Brocade Broadcasting Co.
Boulder, Colo., Docket No. 19159, File No.
BP-184170, Requests: 1190 ke., 1 kw., Day;
for construetion permits.

1. The Commission has before it the
above-captioned applications which are
mutually exclusive in that simultaneous
operation of the stations as proposed
would result in prohibited overlap of con-
tours as defined by § 73.37 of the Com-
mission’s rules.

2. According to information in the ap-
plication, A. V. Bamford would require
$159,350 to construct and operate his pro-
posed station. Bamford plans to finance
this amount with his own funds. Al
though he appears to have a sufficient
net worth to do so, his balance sheet
shows only $18,000 in liquid asset§. Ac-
cordingly, a financial issue will be
specified.

3. Boulder is located 16 miles from( u‘xe
northernmost city limits of Denver, Colo.

» Review Board member Berkemeler

abstaining.
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ne centers of the cities are approxi-
ately 25 miles apart. The 1970 census
sures place Denver's population at 514,-
73 and Boulder's at 66,870. Since Bro-
de Broadecasting’s proposed 5 mv/m
ntour pentrates the geographical limits
Denver, a presumption that Brocade
roadcasting is realistically proposing to
rve the larger city is raised under the
ommission’s Policy Statement on sec-
on 307(h) Considerations for Standard
roadcast Facilities Involving Suburban
Pommunities, -2 FCC 2d 190, 6 RR 2d
901, Brocade Broadcasting, however, has
bmitted considerable data in an effort
establish that Boulder has its own dis-
net community needs and is autono-
ous from Denver. After examination of
his data, together with the Commission's
wn study, the Commission finds that the
licy statement presumption has been
ectively rebutted and that for 307(b)
urposes Brocade Broadeasting should be
nsidered as proposing a local trans-
ission service to Boulder. Boulder is the
rgest city in Boulder County as well as
s county seat. Boulder has its own gov-
rnment independent of the local govern-
ent of Denver and has been operating
utonomously with a city manager form
f government since 1918. Moreover, it
as its own school system which, again,
in no way connected with the school
;stem of Denver. This system consists
f 21 elementary, 5 junior high and 2 high
hools as well as 3 parochial schools.
addition to being the home of the
niversity of Colorado, there is a voca-
onal and techniecal center for post-high
hool education and training. Boulder
as its own municipal airport and its own
ansportation facilities. It is also noted
hat Boulder has three aural broadcast
ations licensed or under construction
d a daily newspaper—The Boulder
aily Camera. In addition to numerous
ores, restaurants and various business
tablishments, major companies and in-
itutions located in the Boulder area
clude Ball Brothers Research Corp.,
ech Aircraft Corp., Dow Chemical Co.,
d International Business Machines.
s, it appears that Boulder is both
olitically and economiecally independent
I Denver' Brocade Broadeasting pro-
ses to locate its transmitter and an-
nna system 0.45-mile south of the
oulder city limits in a direction towards
nver. The area and population in-
olved in the 5 mv/m contour penetration
IS Denver amounts to 8.36 percent and
1,300, respectively. According to Bro-
de Broadcasting, the pentration in-
olved is a direct result of its inability to
ate a site from which it could avoid
my/m pentration of Denver and, at the
ame time, meet tke coverage require-
ents for Boulder, Brocade Broadecasting

:itavndn..rd Rate and Data Service estimates
(;{:”,'\.‘,fml sales for Boulder and Boulder
ey to be approximately $150 million and
s million, respectively. Thus, it appears
; Telrczx Is sufficlent broadcast revenue poten-
-tjlm\> support Brocade's operation” without
*iafice on revenue from Denver.
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has enumerated factors which restrict
the site location, which are: (a) Inter-
ference considerations with respect to
Environmental Sciences Services Admin-
istration (ESSA) located to the north of
Boulder; (b) an airport northeast of
Boulder; (¢) the Rocky Mountains rise
very abruptly to the west of Boulder; (d)
zoning restrictions in built-up areas
around Boulder; and (e) the unwilling-
ness of landowners to the east and south-
east to seil a piece of land for the trans-
mitter site. In support of its allegations,
Brocade Broadcasting has submitted let-
ters from the local realtors describing
unsuccessful efforts to obtain tracts of
land suitable for a transmitter site.

4. Engineering factors have been af-
forded decisional significance in most
of those cases in which the Commission
found, prior to hearing, that the afore-
mentioned presumption had been effec-
tively rebutted, e.g., Clay Broadcasters,
Inc., 4 FCC 2d 932, 8 RR 2d 687; Du
Page County Broadcasting, Inc., 5 FCC
2d 557, 8 RR 2d 930; Donnelly C. Reeves,
8 FCC 2d 531, 9 RR 2d 448; Major Market
Stations, Inc. (KREL), 8 FCC 2d 13, 9 RR
2d 1368; Woods and Watkins, FCC 68-56,
released January 23, 1968, 12 RR 2d 97;
KACY, INC. (KACY), 15 FCC 2d 33, 14
RR 24 618; and Howard L. Burris, et al,,
FCC2d ———=== , FCC T1-17, released Jan~
uary 12, 1971. Upon examination of the
applicant’s showing, the Commission
finds, as alleged by Brocade, that the 5
mv/m penetration is not occasioned by a
desire to serve the larger city, but is a
direct result of the necessity of meeting
the coverage requirements for Boulder.
In this connection, Commission studies
indicate that one kilowatt is needed from
the proposed site to place a 25 mv/m
contour over the business district of
Boulder as required by §73.188. If a
transmitter site could have been acquired
on any side of Boulder other than to
the south, at a distance of about only 2.5
miles from the proposed site, 5 mv/m
penetration could have been avoided.
This fact lends convincing support to
the applicant’s assertions regarding the
unavailability of a site to the north, east
or west of Boulder and leads us to ~on-
clude, as a practical matter, that the 5
mv/m penetration is due to technical
considerations beyond the applicant’s
control, Thus, we find that Brocade
Broadeasting has effectively rebutted the
aforementioned presumption and that
for 307(b) purposes should be considered
as proposing a local transmission service
for Boulder.

5. Since no determination has yet been
reached on whether the antenna pro-
posed by A. V. Bamford would constitute
a hazard to air navigation, an issue re-
garding this matter is required.

6. The Colorado Springs and Boulder
proposals, although for different com-
munities, would serve substantial areas
in common. Consequently, in addition to
determining, pursuant to section 307(b)
of the Communications Act of 1934, as
amended, which of the three proposals
would better provide a fair, efficient and

49509

equitable distribution of radio service, a
contingent comparative issue will also
be specified.

7. Except as indicated by the issues
specified below, the applicants are quali-
fied to construct and operate as pro-
posed. However, since the proposals are
mutually exclusive, they must be desig-
nated for hearing in a consolidated pro-
ceeding on the issues specified below.

8. Accordingly, it is ordered, That,
pursuant to section 309(e) of the Com-
munications Act of 1934, as amended, the
applications are designated for hearing
in a'consolidated proceeding, at a time
and place to be specified in a subsequent
order, upon the following issues:

1. To determine the areas and popula-
tions which would receive primary serv-
ice from the applicants and the avail-
ability of other primary aural (1 mv/m
or greater in the case of FM) service to
such areas and populations.

2. To determine with respect to the
application of A. V. Bamford:

(a) How the applicant will obtain suf-
ficient additional funds to construect and
operate the proposed station for 1 year
without revenue; and

(b) Whether in light of the evidence
adduced pursuant to (a), above, the ap-
plicant is financially qualified.

3. To determine whether there is a
reasonable possibility that the tower
height and location proposed by A. V.
Bamford would constitute a hazard to air
navigation.

4. To determine, in the light of section
307(b) of the Communications Act of
1934, as amended, which of the proposals
would best provide a fair, efficient and
equitable distribution of radio service.

5. To determine, in the event it is con-
cluded that a choice between the appli-
cations should not be based solely on
considerations relating to section 307(b),
which of the operations proposed in the
above-captioned applications would best
serve the public interest.

6. To determine, in the light of the
evidence adduced pursuant to the fore-
going issues which, if any, of the applica-
tions should be granted.

9. It is jurther ordered, That, the Fed-
eral Aviation Administration is made a
party to the proceeding.

10, It is further ordered, That, to avail
themselves of the opportunity to be
heard, the applicants and party respond-
ent herein, pursuant to § 1.221(c) of the
Commission’s rules, in person or by at-
torney, shall, within 20 days of the mail-
ing of this order, file with the Commis-
sion in triplicate, a written appearance
stating an intention to appear on the
date fixed for the hearing and present
evidence on the issues specified in this
order.

11. It is further ordered, That the ap-
plicants herein shall, pursuant to section
311(a) (2) of the Communications Act of
1934, as amended, and § 1.594 of the Com-
mission’s rules, give notice of the hear-
ing, either individually or, if feasible and
consistent with the rules, jointly, within
the time and in the manner prescribed in
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such rule, and shall advise the Commis-

sion of the publication of such notice as

required by § 1,594(g) of the rules.
Adopted: February 24, 1971.
Released: March 9, 1971:

FEDERAL COMMUNICATIONS
COMMISSION,
. BEN F. WAPLE,
Secretary.

[FR Doc.71-3563 Filed 3-12-71;8:50 am]

[sEAL]

[Docket No. 19167; FCC 71-230]
RADIO STATION WSNT, INC.

Memorandum Opinion and Order
Designating Application for Hear-
ing on Stated Issues

In regard application of Radio Station
WSNT, Inc., Sandersville, Ga., for re-
newal of license of station, Docket No.
19167, File No. BR-3268.

The Commission has before it for con-
sideration: (1) The above-captioned
application for renewal of license of sta-
tion WSNT, Sandersville, Ga.; (2) a
petition to deny renewal of license (Pefi-
tion) filed by Arnold Hayes as an indi-
vidual and as an agent for the South-
ern Christian Leadership Conference
(SCLC), and by Richard Turner, as an
individual and as an agent for the Black
Youth Club of Sandersville, Ga.; (3) an
opposition to the petition to deny re-
newal (Opposition) filed by applicant;
and (4) a reply to the opposition to peti-
tion to deny renewal of license (Reply)
submitted by the original Petitioners.

1. Petitioners predicate their standing
as parties in interest on the grounds that
they “represent the interest of a sub-
stantial portion of the listening audience
of WSNT,"” that the Black Youth Club,
an affiliate of the SCLC, has “significant
roots in the community,” and that the
individual petitioner-affiants have per-
sonal knowledge of the facts underlying
the petition.! In addition, the pleadings
filed substantiate the fact of residency of
the individual petitioners in the com-
munity of license, as well as their rep-
resentation of the two petitioning orga-
nizations. The Commission is thus
satisfied that Petitioners have sufficient
standing to file their petition.*

2. Radio Station WSNT is the only
broadcast facility licensed to Sanders-
ville, Ga. Petitioners allege that of
Sandersville's 5,425 citizens (1960 census)
approximately 60 percent are black, and
that Washingfon County, in  which

1 In its Opposition applicant challenges the
timeliness of the filing of the Petition, as
it was filed on Mar. 2, 1970, and the sup-
porting affidavits were filed on Mar, 4, 1970.
However, as Mar, 1, 1970, was a Sunday, the
filing of the Petition on the next business day
is deemed timely, in accordance with
§%14(d) and 14(i) of the Commission's
rules and regulations. The filing of the sup-
porting affidavits to 2 days subsequent
thereto In no way prejudiced the rights of
Applicant.

#Sec. 308(d) (1) of the Communications
Act of 1934, as amended; Office of Communi-
cation of the United Church of Christ et al. v.
Federal Communciations Commission, 859
F.2d 994 (D.C. Cir, 1968),
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Sandersville is located, is approximately
65 percent black.

3. According to Petitioners since about
September of 1969, the Movement,
“a broadly based coalition of citizens and
residents of Sandersville * * * spear-
headed by and organized around the
Black Youth Club, an affiliate of the
Southern Christian Leadership Confer-
ence,” has campaigned for greater op-
portunities and better treatment for
blacks in both the public and private
sectors. The Movement has employed
“lawful picket-lines, parades, rallies,
demonstrations and selective buying
campaigns,” and “there have been up to
2,500 persons (almost one-half of the
city’s population) involved in these ac-
tivities.” Petitioners further state that
the efforts of the Movement have re-
sulted in considerable violence, including
shobtings and bombings attempts; and
that the intensity of the developing at-
trition between the black and white
communities was sufficiently newsworthy
to warrant reporting by the national
media, However, “save for one isolated
blurb several months ago,” Petitioners
claim that WSNT has carried no news
whatsoever of these events. These
allegations were not denied by Applicant,

4. Pefitioners charge that the sta-
tion’s admitted policy of abstention from
broadcasting any news of the Move-
ment’s activities and the consequences
thereof is racially motivated, that the
policy was instituted “because the Move-
ment is a black movement.” Petitioners
aver that upon inquiring of James
‘Whaley, the station manager, petitioner
Turner was informed that implementa-
tion of the questioned news policy re-
sulted from a desire to remain neutral,
to avoid “taking sides.”

5. Petitioners allege that the station’s
expressed desire to remain neutral is in
no way relevant to its obligation to in-
form listeners of significant local events,
and directly contravenes its duty to help
alleviate community problems.’ Further,

21In Office of Communication of the United
Church of Christ et al. v. F.C.C,, 359 F. 2d 994,
1004 (D.C. Cir, 1966), the court states “In a
community served by only one outlet, the
public interest focus is perhaps sharper and
the need for airing complaints often greater
than where, for example, several * * *
exist."” Further, In Red Lion Broadcasting
Co., Inc. v, Federal Communications Com-~
mission, 395 U.S. 367 (1969) the Supreme
Court emphasizes the power of the Com-
mission “to treat licensees * * * as proxies
for the entire community, obligated to give
suitable time and attention to -matters of
great public concern. To condition the grant-
ing or renewal of licenses on a willingness to
present representative community views on
controversial issues is consistent with [the
First Amendment]. Congress need not stand
idly by and permit those with licenses to
ignore the problems which beset the people
* * + " The Court also refers to the “two-
fold duty laid down by the FCC's decisions™
that a “broadcaster must give adequate cov-
erage to public issues * * * and coverage
must be fair in that it accurately reflects the
opposing views * * * Moreover, the duty
must be met by programming obtained at
the licensee's own Initiative if available from
no other source.”
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it is asserted that the station has ngt
mainfained its elaimed neutrality, The
Department of Health, Education, and
Welfare ordered the integration of the
public school faculties of Washington
County, Ga., by February 1, 13970. Gov-
ernor Lester Maddox presented a speech
in Washington County advocating resist-
ance to the integration order, and station
WSNT carried the speech live. In con-
trast, the station failed to broadcast news
of a petition supporting the integration
order signed by 106 black teachers, as
well as the fact that a large number of
black demonstrators opposed to Gover-
nor Maddox’s position was restrained hy
state troopers from entering the Wash-
ington County High School auditorium
where the governor was presenting his
speech. In addition, in their reply, Peti-
tioners allege that, but for one incident
in which a white man was injured (hay-
ing been shot on petitioner Turner’s front
porch) all violence has been directed
toward blacks, and so the stafion’s
professed impartiality is in faci
discriminatory.

7. In its Opposition, Applicant takes
issue with these allegations, although, as
stated above, it does not contest the fac-
tual claims of Petitioners. Applicant
refers generally to the “close cooperation
between the management of the radio
station and the black community,” and
states that its policy of withholding from
the air news of the local racial conflict
derives from the Applicant's firm belief
that it thus better serves the cause of
peace and harmony. As stated in the
affidavit of WSNT manager James
Whaley, attached to the Opposition as
Exhibit 1:

When the Black Youth 'Club and
Southern Christian Leadership Confer-
ence began marching and demonstrating
in the city of Sandersville it was decided
by the management of WSNT that news
coverage of these events would not servé
any good purpose but would tend to con-
tribute to the cause of violent confronta-
tions between the races. It was felt by
the management that any announce-
ments and news coverage of thes
marches and demonstrations would inviie
outside agitators both black and whit¢
to take part and would serve to promoté
discord and violence among the citizens
of the community. .

As to the broadeast of prior notice ¢
these events, it was my fear that tbe
advance publicity would serve fo increast
the hostile opposition to the event, gnh_er
black or white, and that the possibility
of violence would be greatly increased
Wwith the (sic) regard to the broadcast
of the events as they were occurring
keeping in mind the length of the dem-
onstrations and the instantaneous dis
crimination aspects of the broadcast
media, my beliefs that persons who wert
not yet involved either in the demonsira:
tion or the opposition, both black and
white, might be induced to participate o
observe and thereby compounding the
problems in increasing the possibilily
that a thoughtless word or deed migh!
lead to further violence. -

Tt is my belief that rumors, inability ¥
accurately check the facts in the hostile
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atmosphere and the wide dissemination
of news contributes (sic) to a general at-
mosphere of fear, hostility, and con-
frontation, and there were instances of
news reporting by the national media,
and by some of the newspapers, that was
either distored or not factual.

This policy was applied equally to the
blacks and to the whites, and as the sta-
tion did not publicize black marches and
demonstrations, so it did not publicize
white counter marches, for the same
reasons * * *

(After describing the explosive atmos-
phere of fear, hatred, and inclination to
violence) It is my belief that this policy
helped to defuse a very tense situation,
and has contributed in establishing an
atmosphere for the resolution of the
issues. Sandersville, while suffering vio-
lence and intimidation on both sides, was
not subjected to the arson, riots, and loss
of life that has characterized similar
confrontations between groups of citi-
zens in other parts of the country.

8. In support of its argument, Appli-
cant attaches to its Opposition affidavits
of J. Euree Curry, Sheriff of Washington
County, and James Radney, ‘‘a member
of the Police Department of Sandersville,
Georgia,” who was “in charge of the
police force during the recent periods of
violence.” Both affiants refer to the seri-
ousness of the problem, and state their
opinion that publicity of the violence
might well have led to more violence.
Both also c¢laim that the news reports of
the national media were exaggerated.

9. As the only station licensed to serve
Sandersville, WSNT has a particular re-
sponsibility to air major local problems
for the benefit of the community. Appli-
cant cannot simply refrain from taking
any action, thereby effectively ignoring
the situation, Further, if in fact the na-
tional media exaggerated and distorted
news of the racial conflict in Sanders-
ville, as alleged by Applicant in its Oppo-
sition, it appears to us that the station
has a greater obligation to attempt to
provide accurate coverage. In addition,
the station’s argument that broadcasting
news of the racial situation would induce
nonparticipants *“both black and white
* * * to participate or observe * * *
thereby increasing the possibility that a
thoughtless word or deed might lead to
further violence," is dubious justification
for its inaction, particularly since the
gravity of the situation indicates that
few residents of the station’s service area
could have remained unaware of the situ-
ation. We recognize that in the midst of
disorder a licensee must exercise its
Judzment as to the advisability of broad-

casting news of the event, in light of the -

atlendant  possibility of attracting
crowds of curious spectators whose pres-
fnce might compound the problems of
the authorities, However, we are here
¢oncerned with Applicant's general prac-
lice of suppressing news of significant
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local events, and the question of whether
Applicant's absolute silence could serve
the public interest.

10. These matters raise questions both
with regard to whether applicant is
meeting its obligation to serve the public
by presenting important local news, and
whether Applicant has failed to comply
with the Commission’s Fairness Doctrine
(as ratified by Congress in section 315 of
the Communications Act of 1934, as
amended) which imposes upon a licensee
the obligation to afford a reasonable op-
portunity for the discussion of confiict-
ing views on issues of public importance.
The Federal order raised a controversial
issue of public importance in the com-
munity, and the station’s broadcasting
only the governor’s point of view raises
the question of whether the station has
violated the Fairness Doctrine,

11, As further indications of Appli-
cant's alleged discriminatory practices
and failure generally to serve the com-
munity, Petitioners refer to the survey
of community needs and interests sub-
mitted with the above-captioned appli-
cation for renewal of license. Despite
the grayvity of Sandersville's racial con-
flict, only one interviewee made any di-
rect reference to it (Mrs. Corine Cuby
advocated more jobs for Negroes) ; ' and,
further, according to Petitioners, the four
blacks who were consulted=(of a total of
26 interviewed) do not represent the
views of the black community. In addi-
tion, “despite the Movement’s broad base
in the Community,” it is stated that the
licensee made no effort to interview
any of its members.” We cannot discern
from the pleadings whether in fact Ap-
plicant did make any good-faith effort
to identify those leaders who truly rep-
resent the black citizens of Sandersville
and the surrounding area. We are not
suggesting that the licensee is bound to
consult with all who claim to be the
principal representatives of commu-
nity groups. Obviously a licensee must
have broad discretion, and the only
question that could arise in this regard
is whether the licensee made a- good-
faith effort to ascertain and consult the

¢ Apparently related references by those in-
terviewed are: “interviewing some of those
who have been intimidated,” *“‘communica-
tion," "open forums,” “communications * * *
by informing the people in the community
of the real facts,” “fuller coverage of local
news,'" editorializing “on community affairs
and problems * * * gathering and broad-
casting factual information,” “to cover local
news more closely * * * giving more details
on local stories.” In its evaluation of “local
and area needs" Applicant lists as seventh
(and last) that there is a “need for better
human relations and communications be-
tween the races in this area.”

“The Commission requires that an appli-
cant consult “a representative range of
groups and leaders to give the applicant a
better basis for determining the total needs
of the community,"” FCC Form 303, section
IV-A, page 8, \
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principal leaders of
groups,

12, Petitioners also charge that the
station at one time carried news of the
Black Youth Club as a public service but
that it has ceased doing so since the
club became involved in the movement.
Also, contrary to Applicant’s representa-
tion in its renewal application that it fol-
lows a policy of making time available
to local groups for discussion of impor-
tant matters, and that it has notified
community leaders of this fact, Petition-
ers aver that “it has not made time avail-
able to the movement, a group that
speaks for over half of Sandersville’s
population.” Further, it is claimed, Ap-
plicant has expressly refused to provide
time requested by black leaders with the
explanation that it does not want to
“take sides.” Petitioners conclude their
argument by emphasizing that WSNT
broadcasts basketball and foothall games
of *“virtually all white” Washington
County High School, but that the sport-
ing events of Thomas J, Elder Compre-
hensive High School, “the black high
school,” are not broadcast, despite the
predominance of blacks in Sandersville
and Washington County; and Petition-
ers claim that this further demonstrates
the station’s discriminatory policies. Ap-
plicant attaches to its Opposition a letter
from C. Williams, principal of Thomas
J. Elder Comprehensive High School (de-
scribed as “integrated” by Applicant and
“the black high school” by Petitioners)
expressing appreciation for the service
provided by WSNT, and stating, “Your
treatment of the community activities
over the past several months contrib-
uted to the calminess (sic) and ration-
ality of community people.” * Additional
supporting documents include a state-
ment of one Rogers Peeler, “President of
the Washington County Chapter of the
NAACP,” who writes, “I have not been
refused by WSNT to run any announce-
ment that I have brought in”; and the
affidavit of Gilbert Dean, “a [presumably
black] minister and educator in Sand-
ersville,” who acknowledges the “good
cooperation” of the station in providing
him much air time. In support of its
position Applicant also attaches to its

representative

¢ Applicant also attaches to its opposition
copies of two newspaper articles which de-
scribe the tense climate of Sandersville from
different points of view. An article from the
Swainsboro, Ga., The People's Voice of Jan.29,
1970, refers to “the organized guerrillas of
the S.CL.C.,"” who are part of “the Commu-
nist conspiracy,” while an article from the
Atlanta Journal and Constitution Magazine
of Feb. 1, 1970, is milder in tone and more
detalled in its description of events. Appli-
cant states, “Neither article is used to estab-
lish any of the facts contained in the arti-
cles, and the station expressly disclaims any
intent to adopt the views of the respective
reporters.”
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Opposition a list of “Announcements Re-
quested by and Made in Behalf of Ne-
gro Citizens” from August 1969 through
March 1970.7

13. In their Reply Petitioners reiterate
their contention that the station totally
fails in its responsibility to serve its com~-
munity of license by following its alleged
racially discriminatory policies, Peti-
tioners take issue with most of the par-
ticulars offered by the applicant in de-
fense of its practices. First, Petitioners
dispute the claim in James Whaley's
affidavit that he and petitioner Turner
had never discussed the station's news
policy, contrary to information contained
in the Petition. Petitioners state that,
upon hearing WSNT broadcast news of
the prosecution in Atlanta of Hosea Wil-
liams, a prominent SCLC official, for
driving while intoxicated, Turner called
Whaley to inguire why WSNT would
carry a news item which presented Mr.
Williams in an unfavorable light,
whereas it refused to broadecast any news
of the activities of local blacks. The
Reply continues that Turner then re-
quested that the station announce a
forthcoming Movement meeting and
mass demonstration, but was told again
that the station could not take sides. Rel-
ative to this incident, Petitioners allege
that the statement in the Opposition that
the station has continued to serve the
Black Youth Club is false. According to
Petitioners WSNT refused to announce,
among others, a mass meeting in Decem-
ber of 1969, and “because of the station’s
pattern of refusing to carry the news and
announcements of the Movement * * *
the Petitioners abandoned the futile ges-
ture of making requests.” As set out
in paragraph 7 above, James Whaley,
the station manager, contends that re-
fusal to carry news of future events is
justified by the possibility of intensified
hostility and violence. In addition, Peti-
tioners charge Applicant with filing false
information in that its reported an-
nouncement of a Black Youth Club dance
on November 14, 1969, coincides with no
such function of the Club on or about
that date.

14, Further, among the many an-
nouncements listed by WSNT as having
been broadcast on behalf of local blacks
are two “Stay in School” announcements
of January 6 and 7, 1970, by Gilbert Dean.

7 Applicant attaches to its opposition writ-
ten requests from the Black Youth Club (for
announcements regarding the movie com-
memorating the life of Dr. Martin Luther
King, Jr.), dated Mar. 13, 1970; and from
Gilbert Dean (for time to present programs
dealing with children’s problems), dated
Mar. 11, 1970. In each case Station WSNT
responded in the affirmative. In addition, as
cited in paragraph 15 of this order, the
principal of the Thomas J. Elder Compre=-
hensive High School, C, Willlams, submitted
a letter dated Mar, 19, 1970, wherein he
acknowledged the station’s offer to broadcast
the school's football and basketball games,
Having occurred subsequent to the filing of
the petition, these matters are entitled to
no welght. In the Matter of Revocation of
the Licenses of Asheboro Broadcasting Co. for
Broadcast Stations WGWR-AM-FM, Ashe-
boro, N.C., 20 FCC 2d 1 (1969).

NOTICES

Petitioners assert that Dean is the truant
officer of “black” Thomas J. Elder Com-~
prehensive High School, that the Move-
ment had called for a school boycott on
those particular days, and that Dean's
“announcements clearly represent one
side of the issue,” so that the station
again violated its claimed neutrality.

15. In response to Petitioners’ original
charge with reference to the station’s
broadcasting athletic events of the
“white” high school only, Applicant filed
as an exhibit to its Opposition the afore-
mentioned letter dated March 19, 1970,
from C. Williams, principal of the “black”
high school, which contains the follow-
ing: “We appreciate your offer to broad-
cast our football and basketball games,
as of the school term 1968-69, whenever
we make the necessary arrangements
with our sponsers.”*® In their Reply Pe-
titioners suggest that this is further evi-
dence of the station’s pattern of racial
discrimination, for presumably sponsor-
ship of the “white” high school events
was arranged by James Whaley, the sta-
tion manager, while the burden of secur-
ing sponsorship for Thomas J. Elder
events appears to lie with the school
itself. Thus, the pleadings raise the ques-
tion of whether Applicant has failed to
provide service to its whole community.

16. Based on the foregoing it appears
that substantial and material questions
of fact have heen raised relative to
whether Applicant has served the public
interest, convenience and necessity of its
community of license. The pleadings
raise substantial questions regarding Ap-
plicant’s performance with reference to
its obligation to keep the public informed
of important local news and to promote
discussion of substantial local issues, es-
pecially bearing in mind that WSNT is
the only broadeast facility licensed to
Sandersville. Additional issues raised in-
clude the adequacy of Applicant’s survey
of community needs and interests,
whether Applicant has engaged in a pat-
tern of racial discrimination in its pro-
graming, and whether Applicant has
failed to meet the responsibilities im-
posed by the Fairness Doctrine to afford
a reasonable opportunity for the discus-
sion of conflicting views on issues of pub-
lic importance. We conclude that an evi-
dentiary hearing is required to insure the
development of a full record.

17. Accordingly, il is ordered, That,
pursuant to section 309(e) of the Com-
munications Act of 1934, as amended,
the above-captioned application is des-
ignated for hearing to be held at Sand-
ersville, Ga., at a time to be specified in
a subsequent order, upon the following
issues:

(1) To determine whether Applicant
has made a meaningful effort to ascer-
tain the needs and interests of the public
served by its station; *

(2) To determine whether Applicant
has followed a racially discrimina-

s It is presumed that the intended dates are
1970-71, not 1968-69.

*The phrase ‘“needs and interests” 1is
deemed to be generally synonymous with
“community problems.”
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tory policy in its overall programming,
thereby failing to serve the substantial
black community in its service area;

(3) To determine whether Applicant
has failed to serve the needs and inter-
ests of its community of license with
respect to its policy of suppressing news
coverage of local events;

(4) To determine whether Applicant
has complied with the Fairness Doctrine
by affording a reasonable opportunity
for the discussion of conflicting views
on controversial issues of public impor-
tance to its community;

(5) To determine whether Applicant
has afforded reasonable opportunity for
the use of its broadcasting facilities by
the significant groups comprising the
community of its service area;

(6) To determine whether in light of
all the evidence a grant of the applica-
tion for renewal of license of Station
WSNT would serve the public interest,
convenience and necessity.

18, It is further ordered, That the
petition of Arnold Hayes, Richard
Turner, the Southern Christian Leader-
ship Conference, and the Black Youth
Club of Sandersville, Ga., insofar as it
seeks a hearing on the application herein
is granted. -

19. It is jurther ordered, That peti-
tioners Arnold Hayes, Richard Turner,
the Southern Christian Leadership Con-
ference and the Black Youth Club of
Sandersville, Ga., be made parties to the
hearing,

20. It is further ordered, That in ac-
cordance with section 309(e) of the Act
the burden of going forward with the evi-
dence in the first instance shall be on Pe-
tioners as to issues (1), (2), (3), (4), and
(5), with the Broadcast Bureau follow-
ing with evidence in its possession rele-
vant to those issues. Applicant has the
ultimate burden of establishing that it
possesses the requisite qualifications to be
a licensee and that a grant of its applica- |
tion for renewal of license would serve

10 Purthermore, it is noted that on Sept. L
1970, petitioners filed & Supplemental Plead-
ing to their Apr. 17, 1970, Reply to the li-
censee's Opposition to their petition to deny.
Since the Commission's determination hereil
renders any ruling on.the supplemental
pleading unnecessary, no useful purpose
would be served by setting forth in detall
the arguments delineated in the supplemen-
tal pleading at this time. However, 1t is noted
that petitioners assert. that WSNT's license
renewal application should be denied of
designated for hearing in view of the Com-
mission’s August 5, 1970, letter to G‘nr'f
Soucle, Friends of the Earth (FCC 70-862),
wherein it was stated that licensees cﬂm!\?’-
ignore “burning issues.” Also, pursuant 0
three consecutive joint motions filed by Petl-
tioners and Applicant, the Commission with-
held action in this matter to allow t‘l‘;e
parties an opportunity to negotiate their dt‘.-.
ferences, However, documents filed sepnm‘.e.{
by Petitioners and Applicant indicate that
negotiations have been terminated and thal
no agreement has been reached. We also
have before us an amendment to its ﬂl’!’j"
cation filed by Applicant on Feb. 16, 19;‘1,
which reflects proposed changes in its news,
public service, public affairs, and employ*
ment policies,
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the public interest, convenience and
necessity. *

21. It is further ordered, That to avail
themselves of the opportunity to be
heard, Applicant and Petitioners herein,
pursuant to § 1.221(e). of the Commis-
sion's rules and regulations, in person or
by attorney, shall within twenty (20)
days of the mailing of this order, file with
the Commission, in triplicate, a written
appearance stating an intention to ap-
pear on the date set for the hearing and
present evidence on the issues specified
in this order.

22. It is further ordered, That Appli-
cant shall, pursuant to section 311(a) (2)
of the Communications Act of 1934, as
amended, and § 1.594 of the Commis-
sion’s rules and regulations, give notice of
the hearing within the time and in the
manner prescribed in said rule, and shall
advise the Commission of the publication
thereof as required by § 1.594 of the Com-
mission’s rules and regulations.

Adopted: March 3, 1971.
Released: March 11, 1971,

FEpERAL COMMUNICATIONS
COMMISSION,”
BEN F, WAPLE,
Secretary.
[FR Doc.71-3564 Filed 3-12-71;8:50 am|

[sEAL]

FEDERAL MARITIME COMMISSION

ASSOCIATION OF WEST COAST
STEAMSHIP COMPANIES

Notice of Agreement Filed

Notice is hereby given that the follow-
ing agreement has been filed with the
Commission for approval pursuant to
section 15 of the Shipping Act, 1916, as
| amended (39 Stat. 733, 75 Stat. 763, 46
US.C.814),
Interested parties may inspect and ob-
tain a copy of the agreement at the
Washington office of the Federal Mari-
lime Commission, 1405 I Street NwW.,
Room 1202: or may inspect the agree-
ment at the Field Offices located at New
York, N.Y,, New Orleans, La., and San
Francisco, Calif, Comments on such
?greements, including requests for hear-
02, may be submitted to the Secretary,
Federal Maritime Commission, Washing-
ton, D.C. 20573, within 20 days after
gubhcatlon of this notice in the FEDERAL
‘EGISTER. Any person desiring a hearing
on the proposed agreement shall provide
?‘;lear zind concise statement of the mat-
mf} upon which they desire to adduce
nonence. An allegation of discrimina-
sy or unfairness shall be accompanied
b statement describing the diserimina-
e Or unfairness with particularity. If
2 mat?on of the Act or detriment to the

mmerce of the United States is alleged,

the statement shall set forth with par-
———

ob([,)ff‘;“tmg Statement of Commissioner
T - Bartley and Concurring Statement
= Timissioner Nicholas Johnson filed as
Part of the original document,
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ticularity the acts and circumstances
said to constitute such violation or detri-
ment to commerce.

A copy of any such statement should
also be forwarded to the party filing the
agreement (as indicated hereinafter) and
the statement should indicate that this
has been done.

Notice of agreement filed by:

E. Adema, Secretary, The Association of West

Coast Steamship Companies, Post Office

Box 5097, Cristobal, Canal Zone.

Agreement No. 3302-9, between the
member lines of The Association of West
Coast Steamship Companies, modifies the
self-policing system of the conference to
conform to the requirements of the Com-
mission’s General Order 7 (Revised).

Dated: March 9, 1971.
By Order of the Federal Maritime
Commission.

Francis C. HURNEY,
Secretary.

[FR Doc.71-3536 Filed 3-12-71;8:48 am]|

TMT TRAILER FERRY, INC., AND
BERWIND LINES, INC.

Notice of Agreement Filed

Notice is hereby given that the follow-
ing agreement has been filed with the
Commission for approval pursuant to
section 15 of the Shipping Act, 1916, as
amended (39 Stat. 733, 75 Stat. 763, 46
U.S.C.814).

Interested parties may inspect and ob-
tain a copy of the agreement at the
Washington office of the Federal Mari-
time Commission, 1405 I Street NW.,
Room 1202; or may inspect the agree-
ment at the Field Offices located at New
York, N.Y., New Orleans, La., and San
Francisco, Calif. Comments on such
agreements, including requests for hear-
ing, may be submitted to the Secretary,
Federal Maritime Commission, Wash-
ington, D.C. 20573, within 20 days after
publication of this notice in the FEDERAL
REGISTER. Any person desiring a hearing
on the proposed agreement shall provide
a clear and concise statement of the
matters upon which they desire to adduce
evidence. An allegation of discrimination
or unfairness shall be accompanied by a
statement describing the discrimination
or unfairness with particularity. If a vio-
lation of the Act or detriment to the
commerce of the United States is alleged,
the statement shall set forth with par-
ticularity the acts and circumstances said
to constitute such violation or detriment
to commerce.

A copy of any such statement should
also be forwarded to the party filing the
agreement (as indicated hereinafter)
and the statement should indicate that
this has been done.

Notice of agreement filed by:

Mr. Willlam C. Rebenack, Traffic Manager,
TMT Trailer Ferry, Inc,, 215 South Georgia
Street, Post Office Box 4787, Jacksonville,
FL 32201,

Agreement No. DC-51, between TMT
Trailer Ferry, Inc. (TMT), and Berwind
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Lines, Inc (Berwind), provides for the
transportation of cargo under through
bills of lading between U.S. South At-
lantic ports and ports in the Virgin Is-
lands with transshipment at San Juan,
Puerto Rico. The through rates and terms
of transportation will be combination
rates of those separately published by
TMT between U.S. South Atlantic ports
and Puerto Rico and those separately
published by Berwind between San Juan
and the Virgin Islands. All shipments
moving pursuant to this agreement will
be interchanged at Berwind’s terminal
in San Juan. Either party may terminate
this agreement upon 30 days’ notice to
the other party. The agreement will be-
come effective upon approval of the Com-
mission pursuant to section 15, Shipping
Act, 1916.

Dated: March 10, 1971.

By order of the Federal Maritime Com-
mission.

Francis C. HURNEY,
Secretary.

|FR Doc.71-3537 Filed 3-12-71;8:48 am|

UNITED STATES ATLANTIC & GULF-
VENEZUELA AND NETHERLANDS
ANTILLES CONFERENCE

Notice of Agreement Filed

Notice is hereby given that the follow-
ing agreement has been filed with the
Commission for approval pursuant to
section 15 of the Shipping Act, 1916, as
amended (39 Stat. 733, 75 Stat. 763, 46
U.S.C.814).

Interested parties may inspect and ob-
tain a copy of the agreement at the
Washington office of the Federal Mari-
time Commission, 1405 I Street NW,,
Room 1202; or may inspect the agree-
ment at the Field Offices located at New
York, N.Y., New Orleans, La., and San
Francisco, Calif. Comments on such
agreements, including requests for hear-
ing, may be submitted to the Secretary,
Federal Maritime Commission, Washing-
ton, D.C. 20573, within 20 days after pub-
lication of this notice in the FEDERAL
REGISTER. Any person desiring a hearing
on the proposed agreement shall provide
a clear and concise statement of the
matters upon which they desire to adduce
evidence. An allegation of discrimination
or unfairness shall be accompanied by
a statement describing the discrimina-
tion or unfairness with particularity. If
a violation of the Act or detriment to the
commerce of the Unifed States is alleged,
the statement shall set forth with par-
ticularity the acts and circumstances said
to constitute such violation or detriment
to commerce,

A copy of any such statement should
also be forwarded to the party filing the
agreement (as indicated hereinafter) and
the statement should indicate that this
has been done,
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Notice of agreement filed by:

C. D. Marshall, Agent, United States Atlantic
& Gulf-Venezula and Netherlands Antilles
Conference, 11 Broadway, New York, NY
10004,

Agreement No. 6870-13, among the
member lines of the United States At-
lantic & Gulf-Venezuela and Netherlands
Antilles Conference (0Oil Companies Con~
tract Agreement—Proprietary Cargo),
modifies (1) the self-policing proyisions
pursuant to General Order 7 (Revised),
by ecancelling the existing Articles 9 and
10 and substituting therefore Articles 9
through 12, and (2) Artficle 15(a) to
clarify that the time and place of all
meetings shall be subject to the call of
the Chairman of the United States At-
lantic and Gulf-Venezula and Nether-
lands Antilles Conference (Agreement
No. 6190, as amended), as Agent for the
parties.

Dated: March 9, 1971,

By order of the Federal Maritime Com-
mission.

Francis C. HURNEY,
Secretary.

[FR Doc.71-3538 Filed 3-12-71;8:48 am|

[Docket No. T1-21]
HONOLULU FREIGHT SERVICE

Order of Investigation and
Suspension

. Honolulu Freight Service has filed with
the Federal Maritime Commission 6th
Revised Page No. 32 to its Tariff FMC-F
No. 1 to become effective March 15, 1971.
This page increases the rate and mini-
mum charges on Freight, All Kinds, be-
tween U.8. Pacific Coast ports and ports
in the Hawaiian Islands.

Upon consideration of said tariff page,
the Commission is of the opinion that
the above designated tariff matter should
be made the subject of a public investi-
gation and hearing to determine whether
it is unjust, unreasonable or otherwise
unlawful under section 18(a) of the
Shipping Act, 1916, and/or sections 3
and 4 of the Intercoastal Shipping
Act, 1933, and good cause appearing
therefore;

It is ordered, That pursuant to the
authority of section 22 of the Shipping
Act, 1916, and sections 3 and 4 of the
Intercoastal Shipping Act, 1933, an in-
vestigation is hereby instituted into the
lawfulness of said increased rates and
charges with a view to making such find-
ings and orders in the premises as the
facts and circumstances warrant. In the
event the matter hereby placed under in-
vestigation is further changed, amended
or reissued, such matter will be included
in this investigation;

It is further ordered, That pursuant to
section 3, Intercoastal Shipping Act,
1933, 6th Revised Page 32 fo Tariff

NOTICES

FMC-F No. 1 is suspended and the use
thereof deferred to and including July 14,
1971, unless otherwise ordered by this
Commission;

It is jurther ordered, That there shall
be filed immediately with the Commis-
sion by Honolulu Freight Service a con-
secutively numbered supplement to the
aforesaid tariff which supplement shall
bear no effective date, shall reproduce
the portion of this order wherein the
suspended matter is described and shall
state that the aforesaid matter is sus-
pended and may not be used until
July 15, 1971, unless otherwise authorized
by the Commission; and the rates and
charges heretofore in effect, and which
were to be changed by the suspended
matter shall remain in effect during the
period of suspension, and neither the
maltter suspended, nor the matter which
is continued in effect as a result of such
suspension, may be changed until this
proceeding has been disposed of or
until the period of suspension has ex-
pired, unless otherwise ordered by the
Commission;

It is jurther ordered, That copies of
this order shall be filed with the said
tariff schedules in the Bureau of
Compliance of the Federal Maritime
Commission;

It is further ordered, That the provi-
sions of Rule 12 of the Commission’s
rules of practice and procedure which
require leave of the Commission to take
testimony by deposition or by written in-
terrogatory if notice thereof is served
within 20 days of the commencement of
the proceeding, are hereby waived for
this proceeding inasmuch as the expedi~
tious conduct of business so requires. The
provision of Rule 12(h) which requires
leave of the Commission to request ad-
missions of fact and genuineness of doc-
uments if notice thereof is served within
10 days of commencement of the pro-
ceeding, is similarly waived;

It is further ordered, That Honolulu
Freight Service be named as respondent
in this proceeding;

It is jurther ordered, That this pro-
ceeding be assigned for public hearing
before an examiner of the Commission’s
Office of Hearing Examiners and that the
hearing be held at a date and a place to
be determined and announced by the
presiding examiner;

It is jurther ordered, That (1) a copy
of this order shall forthwith be served
on the respondent herein and published
in the FeperaL REGISTER; and (2) the
said respondent be duly served with
notice of time and place of the hearing.

All persons (including individuals, cor-
porations, associations, firms, partner-
ships, and public bodies) having an in-
terest in this proceeding and desiring
to intervene therein, should notify the
Secretary of the Commission promptly
and file petitions for leave to intervene
in accordance with Rule 5(1) of the
Commission’s rules of practice and pro-

cedure (46 CFR 502.72) with a copy to all
parties to this proceeding.

By the Commission.

[sEAL] Francis C. HURNEY,
Secretary.

[FR Doc.71-3549 Filed 3-12-71;8°49 amr|

FEDERAL POWER COMMISSION

[Docket Nos. RI70-892, etc. ]
MARATHON OIL COMPANY, ET AL

Order Providing for Hearing on and
Suspension of Proposed Changes
in Rates, and Allowing Rafe
Changes To Become Effective Sub-
ject to Refund®

MagcH 5, 1971,

Respondents have filed proposed
changes in rates and charges for juris-
dictional sales of natural gas, as set
forth in appendix A hereof.

The proposed changed rates and
charges may be unjust, unreasonable, un-
duly discriminatory, or preferential, or
otherwise unlawful.

The Commission finds: It is in the
public interest and consistent with the
Natural Gas Act that the Commission
enter upon hearings regarding the law-
fulness of the proposed changes, and that
the supplements herein be suspended
and their use be deferred as ordered
below. 3

The Commission orders:

(A) Under the Natural Gas Act,
particularly sections 4 and 15, the regu-
lations pertaining thereto (18 CFR
Ch. I), and the Commission’s rules of
practice and procedure, public hearings
shall be held concerning the lawfulness
of the proposed changes.

(B) Pending hearings and decisions
thereon, the rate supplements herein are
suspended and their use deferred until
date shown in the “Date Suspended
Until" column. Each of these supple-
ments shall become effective, subject to
refund, as of the expiration of the sus-
pension period without any further
action by the Respondent or by the Com-
mission. Each Respondent shall comply
with the refunding procedure required by
the Natural Gas Act and § 154.102 of the
regulations thereunder.

(C) Unless otherwise ordered by the
Commission, neither the suspended sup-
plements, nor the rate schedules sought
to be altered, shall be changed until dis-
position of these proceedings or expira-
tion of the suspension period, whichever
is earlier.

By the Commission.
[seaL] KenNeTH F. PLUMB,
Acting Secrelary.

1 Does not consolidate for hearing or dis-
pose of the several matters herein.
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ArPENDIX A
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Docket
No.

Respondent

Rate
sched-
ule
No.

Sap-
ple-
ment
No.

t
of
annual
increase

Purchaser and producing area

Date
fillng
tendered

Effective
date
unless
suspended

Date

suspended —

until—

Rute in
effect sub-
ject to
refund in
dockets
Nos.

Cents per Mof*

Rate in
effect

Proposed
increased
rate

RITC

38

1141

H0--432.

+-360

R169-462

RI68-047

R171-802

R171-808

RI71-804.

R171-805

RI71-806__

802,

803..

. Sun 0il Co.

. Marathon Ofl Co.etal.. ...

Marathon Ol Co.. ... _._..

Phillips Petroleum Ca. -

Northernt Natural Gas
Producing Co.

Mobil O1l Corp- - ..., ...

RS, [ e e L s

Mabil Of Corp. et al.

Marsthon Ofl Co.._ ... .. ..

Aol e

Texaco, Inc., otal._ .. ...

Phillips Petroleum Co. ..

Pennzofl Produeing Cot. . .

- Suburban Propane Gas
Corp.

- Humble 011 & Refining Co. .

- Continental Ofl Co, et al....

Mobil Ol Corp..oooooen. .

Mobil Ofl Corp.etal........

Gas Gathering Corp........

G

o7

30

252
253

183

41

(&)

See footnotes at end of document.

110

19

11

-1

5

10

nwn2

b 2]

El Paso Natural Gas Co.
Blinebry-Tubb Gas Pool,
Aa County, N. Mex:)

{(Permian Basin),

El Paso Natural Gas Co.
(Julmat Gas Pool, Lea
%Oul',lw N. Mex,) (Permian

El Paso Natursl Gas Co, (Argo
No, 1 Well; San Juan Area,
San Jusn County, N. Mex.)
(Ean Juan Basin),

El Pgso Natural Gas Co.
(Hogsback Area, Sublette and
Linwln Counties) (Wyoming).

E1 Paso Natural Gas Co. {Basin
Dakota Field, SanJnan
County, N. Mex.) (San Juan
Basin).

El Paso Natural Gas Co. (Bisti
Field, 8an Juan Connty, N,
AMex. ) an Juan Basin

El Paso Natural Gas Co. (Blanco

. Field, San Juan County, N.
Mex. ) (San Juan Basin),

El Paso Natural Gas Co. (Angel
Peak and Huerfanito Area,

San Juan County) (New

_ Mexico) (San Juan Basin).

21 Paso Natural Gas Co.

(hunogos Canyon Field)
Ran Juan County, N. Mex.)

( San Juan Basin),

E) Pazo Natural Gas Co. (La
Plata Ares, Blanco Field; San
Juan Coanty, N. Mex.) (San
Jusn Basin).

El Paso Natural Gas Co. (Jicar-
{lla Arca; Rio Arriba County,
N. Mex.) (San Juan Basin).

El Paso Natural Gas Co. (Eu-

J mout Field; Lea County,

N. Mex,) (Permlan Basin).

El Paso Natural Gas Co. (Kutz

Lanyon & Jicarilla Areas)
Dakota Formation) (San Juan

abd Rio Arriba Counties,

N. Mex.) (S8an Juan Budn).

Cimayron Transmission Co,
Southwest Enville Fluld Love
Countv) (Oklahoms Other

rea),
M!ssislp{ﬂ River Transmission

§1, 376

273

45
425

1, 104
17

4,284

16, 460
Corp, {Hico-Knowles Field)

(le‘o 1 Pharish) (Northern

Lonisiar

19).

United (Gas Pipe Line Co,
(Strauch-Wilcox et al. Flelds,
l\iloe (;ounty. Pex. RR. District
No. 2

Tennessee Gns Pipeline Co., 3 di-
vision of Tenneco, Ine. (LeBlane
Fwd,q Allen l'nrlsh) (Southern
Louis 2

Tennessee Gas Pipeline Co., o di-
vigion of Tenneco, Jne. (Mariposa

B County, X,
RR. District No, 4).

Tennessee Gas Pipeline Co., o di-
vision of Tenneco, Ine. (Grand
]slc)lek 63) (Offshore Louisi-

C Aana

Peonnessee Gas Pipeline Co., a di-
vision of Tenneco, Ine. (Grand
Isle Block 47 l'-'lehl) (Oﬂshore
Louistana).

Trunkline Gas Co. (Clear Creek,
Ilwuregnrd Parish) (Routhom
Louisiay

‘Texas Eaﬂleru Transmission Corp.
(San Manuel Field, Hidalgo
?onnty, Tex., RR, District No.

South Texas Natural Gas Gather- 8 007

Riviera
ty, Tex., '
Line 141,000
Corp. (Sh Pointe

(‘onp)eo Parish) (Southern Loul-

15, 029

30,500

173,080
B 4,1%
20

1,113

2-8-71

2-4-71
2-4-71
231

2-3-71

2-3-71
2-8-71

2:8-71

2-8-71

2-8-71

2-8-71

2-8-71

3-11-11
3-11-71
3-11-71

81N

3-11-11

3-11-71
3-11-71

31171
F11-71
3-11-71

-
31171

3-11-71

3- 771
3-27-71
3- 671

3= 6-71
]

3- 671
3-11-71

31111
31111
311571
3-11-71

¥3-11-71

2 Acoepted

A Accepled

2 Avcopted

2 Accepted

A4 Accepted

1 Accepted
1 Aceepted

2 Accepted

1 Aceepted

2 Accepted

HAccepted

1 Accepted

2 Accepted

# Accepted

4 7

= Accepted

4-7-11

3-21-71

# Aeceptod

4- 671
32671

3-26-71

3-26-71

4-11-71

4-11-71

3-26-71

FEDERAL REGISTER, VOL. 36, NO. 50-—SATURDAY, MARCH 13, 1971

®17.6398 217,9023 RI170-892.

¥17.0308. 2170023 RI70-RY3.

14,0578 14,2678 R100-288,

19,7025 219,463 RITL-141,

14, £505 14,2343 RI60-132.

15. 0641 15,2510 RT60-431.

14, 0578 4.2343 RI6e-431.

13. 0636 13.2175 RI00-431.

14, 0578 14. 2343 RIo0-430,

14. 0578 14,2078 R169-350.

13. 0536 13. 2486 RI60-541.

M17.1506  #17.4454 RIT0-803.

14, 0578 14,2678 R100-402,

®17.85 17,8675 RIOS-647.

104,603 422,838

RI70-252,
RI70-282,
RI165-317.

) (*9
17, 217 w2425

218 Te22588

)

RI70-426.

* 10, 0655
17.0 RI70-1629,

8.5

219.0 23,50

820,67
10.7

' 23,50
120.5

RI70-1446,
Ri67-272.

16,8735 #17.0744 RITI-37,

18,0675 19.07125 RI65-445.

2.0 23,5 RI08-135.
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NOTICES

ArrenNpix A—Continued

Rate In
\ Rate Sup- Amount Date  Effective Date Cents per Mcf* effect sub.
Docket Respondent sched-  ple- Purchaser and producing area of filing date suspendod ———— X ——  Jectto
No. ule  ment annual tendered unless until-— Ratein Proposed rofund iy
No. No. Increase suspended effect increased  dockets
rate Nos
RIT1-807.. Au-Son Corp..eeocoeeeee-- 1) () Southern Natural Gas Co. (Bayou 17,010 2-4-71 3-7-711 3-22-71 19,5 23. 550
Postillion Field) (Iberia Parish,
Southern Louisians).
g AT A=A R L e e oo 6,875 24-7T1 3- 771 3-22-71 20,0 20,250
RI71-808.. Mountsin States Petroleum (1) Transwestern l’g)cline Co. (Atoka 104, 809 2-3-71 3-671 4-6-71 16,5831 M 28 7042

Penn Field,

Corp.
Mex., Permian Basin),

ddy County, N.

* Unless otherwise stated, the pressure base is 15.025 p.s.La. _

t Applicable to gas treated as not exempt from the New Mexico Emergency School
Tax prior to Apr. 1, 1963,

2 Rute decrease reflecting rocovery of Wyoming severance tax apiplicable to past
production back to Jan. 1, 1068,

3 Base rate subject to downward B.t.u. adjustment,

< Ineludes 1.333-cent tax reimbursement.

s Both buyer and seller are wholly owned subsidiaries of Pennzoil United, Ine,

o Agresment dated Jan. 20, 1971 provides for extension of contract term to Mar. 27,
1071, and provides for renegotiated rates specified therein.

7 Inclusive of upward B.t.a, adjustment,

* Agreement dated Jan, 13, 1971, provides among other things extension of contruct
term until Feb. 21, 1983, and for renegotiated rates specified therelin

% [nerease resulting from termination of moratorium in Southern Louisiana issued
Oct, 27, 1970 in Order No, 413, .

1 Pertains to gas produced from the “KD" and “KJ" S8and Reservoirs and (o gas
previously shown to qualify for third vintage prices per Opinion No. 567.

1t Inclndes well completion report and letier of concurrence {rom buyer as re-
quried by Opinion No. 567,

i Gas well gas.

1 Or 1 day from the date of initial delivery, whichever is later.

15 Tneludes letter agreement dated Jan. 10, 1071, which provides for the proposad
composite rate, effective on the date of first delivery of gas to Transco from thy
section 28 Field, St. Martin Parish, La,

10 Applicant issued a small producer certificate in CS69-77 covering the subect sals,

1" Pertains to acreage acquired from California Co. and dedicated to contriact dated
Nov. 8, 1957, as ratified Apr. 16; 1069, 3§

1 Pertains to acreage dedicated to contract dated Feb. 15, 1060,

1 Applicant issued a small producer certificate in Docket No. C'S71-16,

© The pressure base is 14.65 p.s.La,

1 Accepted, effective as of the date set forth in the “Effective Datp Unless
pended’” column, subject to refund in the existing suspension proceeding.

= Accepted for filing to be effective us of the date of filing subject to refund in the
existing rate {)roceedinz.

@ Accepted to become cffective on the dates shown in the “Effective Dat"
column,

# Accepted 83 a contract amendment, effective as of the date set forth in the
tive Date Unless Suspended' columu, subject to the conditions prescribed else

Sus-

12 Casinghead gas,

Under the provisions of the Commission’s
order issued October 27, 1970, in Docket
No. AR69-1, producers in the southern Loui-
siana area were able to file for higher con-
tractually authorized rates within 30 days
from such order (by November 27, 1970) and
were permitted to collect such increased
rates subject to refund after 75 days had
passed (as of January 10, 1971). The 75-day
period applies to those filings made by pro-
ducers within 380 days of the issuance of the
October 27, 1970 order. Producer filings made
after November 27, 1970, however, were to be
subject to normal Commission suspension
procedures. The order, however, left open
the question of the appropriate suspension
period for filings made after November 27,
1970.

The increases involved here were filed after
the November 27, 1970, deadline. In view of
the action taken in the procedural order in
Docket No. AR69-1 accompanying Order No.
413, we believe it appropriate to suspend and
permit an increase filed after November 27,
1970, to become effective subject to refund
on the date from January 10, 1971, that corre-
sponds to the number of days that the filing
was made after November 27, 1970. This or-
der so provides.

The proposed increases of Marathon Oil
Co., Northern Natural Gas Producing Co,
Mobil Oil Co., and Texaco, Inc., are tax re-
imbursement increases from rates currently
in effect subject to refund. With the excep-
tion of Texaco's rate increase these increases
reflect partial reimbursement for the full
2.55 percent New Mexico Emergency School
Tax whereas Respondents had been collecting
partial retmbursement of only the 0.55 per-
cent portion of the tax. The proposed tax
reimbursement increases are accepted for
filing to be effective as of the dates of ex-
piration of the 30-day notice period subject
to refund in the existing rate proceedings.

The proposed decreased rate of Phillips
Petroleum Co. reflects a decrease in the re-
imbursement of the Wyoming severance tax.
Phillips had been collecting a double amount
of the contractually due tax reimbursement
to provide for reimbursement of taxes on
past production back to January 1, 1868, as
well as on future production. Phillips now
proposes to collect the tax reimbursement
on future production only. The proposed de-
creased rate is accepted for filing to be ef-
fective as of the date of filing subject to
refund in the existing rate proceeding.

The other proposed increases are suspended
for a period ending 61 days from the date of

in this order.

filing thus according them the same treat-
ment as will be accorded those producers
filing pursuant to Order No. 423,

The agreement filed by Humble in addi-
tion to providing for a proposed increased
rate also provides for future escalations to
any higher area ceiling or settlement rate
prescribed by the Commission. The provisions
relating to the area rate do not conform
with § 154.93(b-1) of the Commission’s reg-
ulations. Consistent with Commission action
taken on similar filings not in conformity
with § 154.93(b-1), the agreement is accepted
for filing upon expiration of statutory notice
with the condition that the provisions re-
lating to the area rate will only apply upon
the Commission’s approval of a Just and
reasonable rate, or settlement rate, in an
applicable area rate proceeding, for gas of
comparable quality and vintage. ¢

Certain Respondents request walver of
statutory notice and certain other Respond-
ents have requested effective dates for which
adequate notice was not given. Good cause
has not been shown for granting these re-
quests and they are denied.

All of the producers’ proposed increased
rates and charges exceed the applicable area
price levels for increased rates as set forth
in the Commission's Statement of General
Policy No. 61-1, as amended (18 CFR, Ch.
I, Part 2, Section 2.56).

[FR Doc.71-3393 Filed 3-12-71;8:45 am|

[Docket No. CP71-212]

CONSOLIDATED GAS SUPPLY CORP.
ET AL

Notice of Application

_ MarcH 8, 1971,

Take notice that on March 1, 1971,
Consolidated Gas Supply Corp. (Consoli-
dated), 445 West Main Street, Clarks-
burg, WV 26301, Texas Eastern Trans-
mission Corp. (Texas Eastern), Post Of-
fice Box 2521, Houston, TX 77001, and
Transcontinental Gas Pipe Line Corp.
(Transco), Post Office Box 1396, Hous-
ton, TX 77001 (applicants) filed in
Docket No, CP71-212 a joint application
pursuant to section 7(e) of the Natural
Gas Act for a certificate of public con-
venience and necessity authorizing the
construction and operation of facilities
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for the development and operation of
natural gas storage fields, all as more
fully set forth in the application which
is on file with the Commission and open
to public inspection.

Consolidated owns an undivided one-
half interest, and Texas Eastern and
Transco each own an undivided one-
fourth interest in the properties and fa-
cilities known as the Leidy Pool and the
Tamarack Pool, located in Clinton and
Potter Counties, Pa. Applicants intend
to develop a top storage capacity of
6,000,000 Mcf in the Tamarack Pool and,
upon completion of this development, {0
increase Consolidated’s share of top
storage capacity in the Leidy and
Tamarack Pools from 24,000,000 Mcf {0
30,000,000 Mcf.

To develop and utilize this additional
storage capacity, applicants propose 10
recomplete six existing wells and drill
five new wells in the Tamarack Pool; 0
construct approximately 4 miles of 12-
ineh gathering line and related well lines;
to add engine controls and various other
equipment at the Leidy Station; and @
inject approximately 4,000,000 Mcf of
natural gas as base gas. Applicants stat¢
that there is 1,000,000 Mcf of native g8
in the Tamarack Pool. !

The estimated cost of the construction
proposed herein is $5,414,500, which cost
is to be shared by applicants in relation
to their ownership interests. The esu-
mated cost of the base gas is $1,116.000
which cost is to be shared equally D
Texas Eastern and Transco.

Any person desiring to be heard or W
make any protest with reference to 5:}‘1
application should on or before March 29,
1971, file with the Federal Power Com-
mission, Washington, D.C. 20426, a peti-
tion to intervene or a protest in accord
ance with the requirements of the Con-
mission’s rules of practice and procedur
(18 CFR 1.8 or 1.10) and the regulatio™
under the Natural Gas Act (18 CFR
157.10) . All protests filed with the Com”
mission will be considered by it in deter
mining the appropriate action to be taken
but will not serve to make the protestants
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arties to the proceeding. Any person
ishing to become & party to a proceed-
g or to participate as a party in any
caring therein must file a petition to
tervene in accordance with the Com-
pission’s rules.
Take further notice that, pursuant to
1e authority contained in and subject
the jurisdiction conferred upon the
ederal Power Commission by sections
and 15 of the Natural Gas Act and the
ommission’s rules if practice and pro-
edure, & hearing will be held without
urther notice before the Commission
n this application if no petition to
tervene is filed within the time required
erein, if the Commission on its own
eview of the matter finds that a grant
f the certificate is required by the public
onvenience and necessity. If a petition
or leave to intervene is timely filed, or
the Commission on it§ own motion
elieves that a formal hearing is required,
urther notice of such hearing will be
uly given,
Under the procedure herein provided
or, unless otherwise advised, it will be
nnecessary for Applicants to appear or
represented at the hearing.

KENNETH F. PLUMSB,
Acting Secretary.

|FR Doc.71-3510 Filed 3-12-71;8:45 am|

FEDERAL RESERVE SYSTEM

AMERICAN BANCSHARES, INC.

Notice of Application for Approval of
Acquisition of Shares of Banks

Notice is hereby given that application
as been made, pursuant to section 3(a)
(1) of the Bank Holding Company Act
f 1958 (12 U.S.C. 1842(a) (1)), by
American Bancshares, Ing., for prior ap-
roval by the Board of Governors of
ction whereby applicant would become a
ank holding company through the ac-
Quisition of 80 percent or more of the
Ot'.,ng shares of each of the following
banks: The Second National Bank of
iNorth Miami, North Miami; Second Na-
tlvonal Bank of North Miami Beach,
North Miami Beach; and The National
Bank of S, Petersburg, St. Petersburg,
1l located in the State of Florida.
. Section 3(c) of the Act provides that
'€ Board shall not approve:
(1) Any acquisition or merger or con-
Solidation under section 3 which would
Tesult in a monopoly, or which would be
in lurtherance of any combination or
fonspiracy to monopolize or to attempt
%0 monopolize the business of banking in
““.Vq part of the United States, or
n‘elf r) :fmy other proposed acquisition or
“fhlr:;el or consolidation under section 3
4 o_:e effect in any section of the country
m?} be substantially to lessen competi-
‘\ﬁl{l.xor_ to tend o create a monopoly, or
P ch in any other manner would be in
“&\tlamt of trade, unless the Board finds
hat the anticompetitive effects of the
Proposed transaction are clearly out-
Weighed in the public interest by the
Probable effect of the transaction in

NOTICES

meeting the convenience and needs of
the community to be served.

Section 3(¢) further provides that, in
every case, the Board shall take into
consideration the financial and mana-
gerial resources and future prospects of
the company or companies and the banks
concerned, and the convenience and
needs of the community to be served,

Not later than thirty (30) days after
the publication of this notice in the
FEDERAL REGISTER, comments and views
regarding the proposed acquisition may
be filed with the Board. Communications
should be addressed to the Secretary,
Board of Governors of the Federal Re-
serve System, Washington, D.C. 20551.
The application may be inspected at the
office of the Board of Governors or the
Federal Reserve Bank of Atlanta.

By order of the Board of Governors,
March 8, 1971.

[SEAL] KENNETH A. KENYON,
Deputy Secretary.

[FR Doc.71-3533 Filed 3-12-71;8:47 am]

MERRILL BANKSHARES CO.

Order Approving Acquisition of Bank
Stock by Bank Holding Company

In the matter of the application of
Merrill Bankshares Co., Bangor, Maine,
for approval of acquisition of at least 80
percent of the voting shares of Federal
Trust Co., Waterville, Maine.

There has come before the Board of
Governors, pursuant to section 3(a) (3)
of the Bank Holding Company Act of
1956 (12 U.S.C. 1842(a) (3)) and § 222.3
(a) of Federal Reserve Regulation ¥ (12
CFR 222.3(a)), an application by Mer-
rill Bankshares Co., Bangor, Maine, a
registered bank holding company, for
the Board’s prior approval of the acquisi-
tion of at least 80 percent of the voting
shares of Federal Trust Co., Waterville,
Maine.

As required by section 3(b) of the Act,
the Board gave written notice of receipt
of the application to the Bank Commis-
sioner of the State of Maine, and re-
quested his views and recommendation.
The Commissioner responded that he
had no objection to approval of the
application.

Notice of receipt of the application was
published in the FEDERAL REGISTER on
December 2, 1970 (35 F\.R. 18347), which
provided an opportunity for interested
persons to submit comments and views
with respect to the proposed transaction.
A copy of the application was forwarded
to the U.S. Department of Justice for its
consideration. The time for filing com-
ments and views has expired and all
those received have been considered by
the Board.

It is hereby ordered, For the reasons
set forth in the Board’s statement' of

1Filed as part of the original document.
Copies available upon request to the Board
of Governors of the Federal Reserve System,
Washington, D.C. 20551, or to the Federal
Reserve Bank of Boston. Dissenting State-
ment of Governors Robertson, Maisel, and
Brimmer also filed as part of the original
document and available upon request.
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this date, that said application be and
hereby is approved: Provided, That the
acquisition so approved shall not be con-
summated (a) before the 30th calendar
day following the date of this order, or
(b) later than 3 months after the date
of this order, unless such period is ex-
tended for good cause by the Board, or
by the Federal Reserve Bank of Boston
pursuant to delegated authority.

By order of the Board of Goyernors,*
March 8, 1971.

[SEAL] KENNETH A. KENYON,

Deputy Secretary.
[FR Doc.71-3532 Plled 8-12-71;8:47 am]

COMMERCE BANCSHARES, INC.

Notice of Application for Approval of
Acquisition of Shares of Bank

Notice is hereby given that application
has been made, pursuant to section 3(a)
(3) of the Bank Holding Company Act
of 1956 (12 U.S.C. 1842(a) (3)), by Com-
merce Bancshares, Inc., which is a bank
holding company located in Kansas City,
Mo., for prior approval by the Board of
Governors of the acquisition by Appli-
cant of more than 80 percent of the vot-
ing shares of The Willard Bank, Willard,
Mo.

Section 3(e) of the Act provides that
the Board shall not approve:

(1) Any acquisition or merger or con-
solidation under section 3 which would
result in a monopoly, or which would be
in furtherance of any combination or
conspiracy to monopolize or to attempt
to monopolize the business of banking in
any part of the United States, or

(2) Any other proposed acquisition or
merger or consolidation under section 3
whose effect in any section of the country
may be substantially to lessen competi-
tion, or to tend to create a monopoly, or
which in any other manner would be in
restraint of trade, unless the Board finds
that the anticompetitive effects of the
proposed transaction are clearly out-
weighed in the public interest by the
probable effect of the transaction in
meeting the convenience and needs of
the community to be served.

Section 3(¢) further provides that, in
every case, the Board shall take into
consideration the financial and mana-
gerial resources and future prospects of
the company or companies and the banks
concerned, and the convenience and
needs of the community to be served.

Not later than thirty (30) days after
the publication of this notice in the Fep-
ERAL REGISTER, comments and views re-
garding the proposed acquisition may be
filed with the Board. Communications
should be addressed to the Secretary,
Board of Governors of the Federal Re-
serve System, Washington, D.C. 20551.
The application may be inspected at the

2 Voting for this action: Chairman Burns
and Governors Mitchell, Daane, and Sherrill,
Voting against this action: Governors
Robertson, Maisel, and Brimmer,
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office of the Board of Governors or the
Federal Reserve Bank of Kansas City.

By order of the Board of Governors,
March 8, 1971.

[sEAL] KENNETH A, KENYON,

Deputy Secretary.
|FR Doc.71-3511 Filed 3-12-71;8:45 am]

FEDERAL TRADE COMMISSION
LAWS - ADMINISTERED

Statement of Organization

Notice is hereby given that the State-
ment of Organization published June 30,
1970 (35 F.R. 10627) is revised to indi-
cate amendment of the Truth in Lending
Act, and addition of the Fair Credit Re-
porting Act.

Section 4 is revised to read as follows:

SEc. 4. Laws administered. The Com-
mission exercises enforcement and ad-
ministrative authority under the Fed-
eral Trade Commission Act (38 Stat. 717,
as amended; 15 U.S.C. 41-58), the Clay-
ton Act (38 Stat. 730, as amended; 15
U.8.C. 12-27), the Export Trade Act (40
Stat. 516, as amended; 15 US.C. 61-65),
the Packers and Stockyards Act (42 Stat.
159, as amended; 7 U.S.C. 181-229), the
Wool Products Labeling Act (54 Stat.
1128, as amended; 15 U.S.C. 68-68j), the
Trade Mark Act (60 Stat. 427, as
amended; 15 US.C. 1051-72), the Fur
Produects Labeling Act (65 Stat. 175, as
amended; 15 U.S.C, 69-69j), the Flam-
mable Fabrics Act (67 Stat. 111, as
amended; 15 U.S.C. 1191-1204), the Tex-
tile Fiber Products Identification Act (72
Stat. 1717, as amended; 15 U.S.C. 70-
70k), the Federal Cigarette Labeling and
Advertising Act (79 Stat. 282, as
amended; 15 U.S.C. 1331-39), the Fair
Packaging and Labeling Act (80 Stat.
1296; 15 U.8.C. 1451-61), the Truth in

Lending Act (82 Stat. 146, as amended;

15 U.S.C. 1601 et seq.), the Fair Credit

Reporting Act (84 Stat. 1128, 15 U.S.C.
1681 et seq.), and other Federal statutes.

By direction of the Commission dated
March 9, 1971,

[seAL] CHARLES A. TOBIN,
Secretary.

[FR Doc,71-3517 Filed 3-12-71;8:46 am]

OFFICE OF THE EXECUTIVE
DIRECTOR

Statement of Organization

Notice is hereby given that the State-
ment of Organization published June 30,
1970 (35 F.R. 10627) is revised to reflect
the reorganization of the Office of the
Executive Director by the establishment
of three Assistant Executive Director po-
sitions in lieu of the two current posi-
tions of Deputy Executive Director for
Operations and Deputy Executive Direc~
tor for Management.

NOTICES

Section 10 is revised to read as follows:

Sec. 10. Office of the Executive Direc-
tor. The Executive Director, under the
direction of the Chairman, is the chief
operating official. He exercises executive
and administrative supervision over all
the offices, bureaus, and staff of the
Commission, and, in coordination with
the Office of Policy Planning and Evalu-
ation, resolves problems concerning
priorities in case handling, Immediately
under his direction are the Assistant
Executive Director for Legal Coordina-
tion, the Assistant Executive Director for
Field Management and the Assistant
Executive Director for Administration.

(a) The Assistant Executive Director
for Legal Coordination functions as ad-
visor and principal assistant to the Ex-
ecutive Director on all substantive legal
matters pertaining to Commission pro-
grams; assists the Executive Director in
planning, coordinating, and reviewing
the full range of antitrust and consumer
protection functions performed by the
operating bureaus and field offices; and
acts for the Executive Director in co-
ordinating the legal case work of the
Bureau of Consumer Protection, Bureau
of Competition, Bureau of Economics
and FTC field offices.

(b) The Assistant Executive Director
for Field Management functions as staff
advisor to the Executive Director in the
effective and efficient management of the
Commission’s field offices; functions as
principal assistant to the Executive
Director in all matters concerning super-
vision and line management of the eleven
field offices, guides and directs the activi-
ties of the field offices in the fields of
antitrust law, consumer protection and
consumer education, including investi-
gations, trial of cases and industry and
consumer counseling.

(¢) The Assistant Executive Director
for Administration functions as staff
advisor to the Executive Director in all
aspects of administrative management;
provides administrative policy guidarice
to agency management and provides
general supervision to the programs of
management analysis and organization,
personnel, budget and finance, data
processing, and administrative service
activities; initiates and develops long-
range plans to assure that the Commis-
sion acquires and effectively utilizes the
manpower, financial resources, physical
facilities and management tools neces-
sary to accomplish its mission.

By direction of the Commission dated
March 8, 1971,

[sEAL] CHARLES A, ToBIN,

Secretary.
[FR Doc.71-8516 Filed 3-12-71;8:46 am]

FEDERAL REGISTER, VOL. 36, NO. 50—SATURDAY, MARCH

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration
[Docket S-546]

BARNEY HILL
Notice of Loan Application

MarcH 5, 1971,

Barney Hill, Box 223, South Bend,
WA 98586, has applied for a loan from
the Fisheries Loan Fund to aid in financ-
ing the purchasing of a used 45-foot
length overall wood vessel to engage in
the fishery for salmon, albacore, and
Dungeness crab off the coast of Oregon
and Washington.

Notice is hereby given, pursuant to the
provisions of 16 U.S.C. T42¢, Fisheries
Loan Fund Procedures (50 CFR Part 250,
as revised) and Reorganization Plan
No. 4 of 1970, that the above-entitled
application is being considered by the
National Marine Fisheries Service, Na-
tional Oceanic and Atmospheric Admin-
istration, Department of Commerce,
Interior Building, Washington, D.C.
20235. Any person desiring to submit
evidence that the contemplated opera-
tion of such vessel will cause economic
hardship or injury to eflicient vessel
operators already operating in that fish-
ery must submit such evidence in writing
to the Director, National Marine Fish-
eries Service, within 30 days from the
date of publication of this notice. If such
evidence is received it will be evaluated
along with such other evidence as may
be available before making a determina-
tion that the contemplated operation of
the yessel will or will not cause such eco-
nomic hardship or injury.

JAMES F. MURDOCK,
Chiej,
Division of Financial Assistance.

[FR Doc.71-3509 Filed 3-12-71;8:45 am]

SECURITIES AND EXCHANGE
COMMISSION

[812-2000]
BOSTON CAPITAL CORP.
Notice of Filing of Application

MarcH 8, 1971

Notice is hereby given that Boston
Capital Corp. (Boston Capital), 535 Boyl-
ston Street, Boston, MA 021186, registered
as a closed-end, nondiversified, manage-
ment investment company under the In-
vestment Company Act of 1940 (Act)
has filed an application pursuant fo sec-
tion 17(d) of the Act and Rule 17d-!
thereunder for an order granting said
application pursuant to Rule 17d-1 with
respect to.the proposed participation by
Boston Capital and Sea World, Inc. (Sea
World), a California corporation, in &
public offering of shares of Sea World.
All interested persons are referred to the
application, which is on file with the
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commission, for a statement of the rep-
resentations therein which are summa-
rized below.

Boston Capital owns 169,512 shares
(approximately 19 percent) of the out-
standing voting shares of Sea World. As
a result thereof Sea World is an affiliated
person as defined in section 2(a) (3) of
the Act of a registered investment com-
pany (Boston Capital).

Sea World and Boston Capital (the lat-
ter as a selling shareholder) propose to
offer and sell to the public through vari-
ous underwriters a total of approximately
400,000 shares of Sea World common
stock. Of such amount, 230,488 shares
and 169,512 shares are to be offered and
sold by Sea World and Boston Capital,
respectively. Such offering is to be made
through various underwriters, repre-
sented by E. F. Hutton & Co., Inc.

The application indicates that Boston
Capital determined the portion of its
holdings of Sea World stock to be in-
cluded in the proposed offering pursuant
to an unrestricted opportunity to offer
to sell such shares,

The application states that Sea World
will pay all expenses of registration ex-
cept underwriting discounts, fees of Bos-
ton Capital's counsel, stock transfer
taxes and Boston Capital's share of ex-
penses, allocated on a pro rata or other
basis more favorable to Boston Capital;
and that Boston Capital and Sea World
are paying underwriting discounts at the
same rate.

Rule 17d-1, adopted under section 17
(@) of the Act, provides, as here per-
tinent, that no affiliated person of any
registered investment company shall,
acting as principal, participate in, or
effect any transaction in conneetion with,
any joint enterprise or other joint ar-
rangement in which such registered com-
bany, or a company controlled by a regis-
tered company, is a participant, unless
an application regarding such joint en-
terprise or arrangement has been filed
with the Commission and has been
granted by order, and that in passing
upon such application the Commission
Will consider whether the participation
of the registered or controlled company
In the joint enterprise or arrangement
15 consistent with the provisions, policies
and purposes of the Act and the extent
to which such participation is on a basis
different from or less advantageous than
that of other participants.

_Boston represents that its participa-
tion in the offering is not on a basis less
advantageous to it than to Sea World.
Notice is further given that any inter-
S'St(’d person may; not later than
March 16, 1971, at 5:30 p.m., submit to
the Commission in writing a request for
ﬂ'heaﬂng on the matter accompanied
¥ & statement as to the nature of his
gﬁefest, the reason for such request and
Clellssues of fact or law proposed to be
bgmm}'erted. or he may request that he

Dotified if the Commission shall order
& hearing thereon, Any such communi-
tation should be addressed: Secretary,
wourities and Exchange Commission,
recShington, DC 20549, A copy of such
tquest shall be served personally or by
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NOTICES

mail (airmail if the person being served
is located more than 500 miles from the
point of mailing) upon applicant at the
address set forth above. Proof of such
service (by affidavit or in case of an
attorney at law by certificate) shall be
filed contemporaneously with the re-
quest. At any time after said dafe, as
provided by Rule 0-5 of the rules and
regulations promulgated under the Act,
an order disposing of the application
herein may be issued by the Commission
upon the basis of the information stated
in said application unless an order for
hearing upon said application shall be
issued upon request or upon the Com-
mission’s own motion. Persons who re-
quest a hearing, or advice as to whether
a hearing is ordered, will receive notice
of further developments in this matter,
including the date of the hearing «f
ordered) and any postponements thereof.

For the Commission, by the Division
of Corporate Regulation, pursuant to
delegated autherity.

[sEAL] RosaLie F. Scrmmnx-R.
Recording Secretary.

[FR Doc.71-3526 Flled 3-12-71;8:47 am]

[70-4992]

CONNECTICUT GAS CO. AND CON-
NECTICUT LIGHT AND POWER CO.

Notice of Proposed Issue and Sale by
Subsidiary Company and Acquisi-
tion Thereof by Parent of Long-Term
Unsecured Notes

MarcH 9, 1971,

Notice :~ hereby given that The Con-
necticut Light and Power Co. (CL&P),
Post Office Box 2010, Hartford, CT 06117,
an electric utility subsidiary company of
Northeast Utilities (Northeast), a regis-
tered holding company, and its wholly
owned gas utility subsidiary company,
The Connecticut Gas Co. (Connecticut
Gas), have filed an application-declara-
tion with this Commission pursuant to
the Public Utility Holding Company Act
of 1935 (Act), designating sections 6, 7, 3,
10, 12(b), and 12(f) of the Act and Rule
43 promulgated thereunder as applica~
ble to the proposed transactions.

Connecticut Gas presently has out-
standing demand notes aggregating
$425,000 which were issued to and ac-
quired by CL&P before Northeast be-
came a registered holding company. By
orders-dated June 22, 1966 and June 21,
1968 (Holding Company Act Releases
Nos. 15855 and 16097), the Commission
authorized Connecticut Gas to issue and
CL&P to acquire an aggregate amount
of $475,000 long-term notes, Connecticut
Gas presently has authority to issue and
sell, and CL&P has authority to acquire,
an additional $150,000 of long-term notes
pursuant to Holding Company Act Re-
lease No. 16097. Connecticut Gas now
proposes to issue and sell, and CL&P
proposes to acquire, from time to time,
up to an additional $550,000 of long-
term notes (the Notes) to meet its capi-
tal requirements, The aggregate amount
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of all notes at any one time outstanding
will not exceed $1,600,000.

The Notes will mature 10 years from
the date the first such note is issued,
will bear interest at a rate equal to the
commercial bank prime rate for short-
term loans in effect from time to time
in Hartford, Conn., and may be repaid
at any time without premium. The funds
derived from the issue and sale of the
Notes will be applied by Connecticut
Gas for construction expenditures, Con-
necticut Gas' 1971 construction program
contemplates gross construction expendi-
tures of approximately $386,000 for the
replacement of gas transmission lines,
improvements to a gate station and mis-
cellaneous projects.

There are no fees, commission, and
expenses paid or incurred, or to be paid
or incurred, directly or indirectly, in con-
nection with the proposed issuance of
the notes. Incidental services estimated
to be approximately $500 will be per-
formed at cost by Northeast Utilities
Service Co., an affiliated service company.

The application-declaration states that
no consent or approval of any State com-
mission or any Federal commission, other
than this Commission, is required for
the proposed transactions, except ap-
proval of the Connecticut Public Utilities
Commission. A copy of an application to
that Commission and its order thereon
will be filed by amendment.

Notice is further given that any inter-
ested person may, not later than April 5,
1971, request in writing that a hearing
be held on such matter, stating the
nature of his interest, the reasons for
such request, and the issues of fact or
law raised by said application-declara-
tion which he desires to controvert; or
he may request that he be notified if the
Commission should order a hearing
thereon. Any such request should be
addressed: Secretary, Securities and Ex-
change Commission, Washington, D.C.
20549. A copy of such request should be
served personally or by mail (airmail if
the person being served is located more
than 500 miles from the point of mailing)
upon the applicants-declarants at the
above-stated address, and proof of serv-
ice (by affidavit or, in case of an attorney
at law, by certificate) should be filed
with the request. At any time after said
date, the application-declaration, as filed
or as it may be amended, may be granted
and permitted to become effective as pro-
vided in Rule 23 of the general rules
and regulations promulgated under the
Act, or the Commission may grant
exemption from such rules as provided
in Rules 20(a) and 100 thereof or take
such other action as it may deem appro-
priate. Persons who request a hearing or
advice as to whether a hearing is ordered
will receive nofice of further develop-
ments in this matter, including the date
of the hearing (if ordered) and any
postponements thereof.

For the Commission, by the Division
of Corporate Regulation, pursuant to
delegated authority.

[sEAL] RoOsSALIE F. SCHNEIDER,
Recording Secretary.

[FR Doc.71-3527 Filed 8-12-71;8:47 am]
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[70-4988]

CONNECTICUT LIGHT AND POWER
Co.

Notice of Proposed Amendment of
Certificate of Incorporation and In-
crease in Permitted Short-Term Un-
secured Indebtedness, and Order
Authorizing-Solicitation of Proxies

Marcr 9, 1971,

Notice is hereby given that the Con-
necticut Light and Power Co. (CL&P),
Selden Street, Berlin, CT 06037, a public-
utility subsidiary company of Northeast
Utilities, a registered holding company,
has filed a declaration with this Com-
mission pursuant to the Public Utility
Holding Company Act of 1935 (Act),
designating sections 6(a), 7, and 12(e)
thereof and Rules 62 and 65 promulgated
thereunder as applicable to the proposed
transactions. All interested persons are
referred to the declaration, which is sum-
marized below, for a complete statement
of the proposed transactions.

- CL&P proposes to submit proposals to
the holders of its outstanding preferred
stock, $50 par value, at a special meeting
to be held April 12, 1971, The first pro-
posal is to amend the company’s Certifi-
cate of Incorporation (Charter) to
increase its authorized preferred stock
from 3 million to 3,500,000 shares. Of the
presently authorized shares, 2,100,000
shares, divided into nine series, are now
outstanding. The declaration states that
the company will require substantial ad-
ditional funds during the next few years
to finance its continuing construction
program and expects to raise most of
such funds through the sale of additional
first mortgage bonds and preferred stock.

The second proposal is to permit the
issugnce by the company of short-term
unsecured indebtedness in excess of the
10 percent limitation thereon now set
forth in the Charter. The terms of the
preferred stock as set forth in the Char-
ter provide that, except as voted by said
stock, the unsecured indebtedness of the
company having maturities of less than
10 years shall not exceed 10 percent of
the sum of the principal amount of all
bonds and other secured indebtedness
and the capital, premium, and surplus of
the company. With respect to the pro-
posed increase, it is provided that (i)
such indebtedness shall be issued within
3 years from the date of the order of this
Commission under the Act making effec-
tive this declaration, (ii) such indebted-
ness shall have a maturity not more than
4 years from the date of such order, and
(iii) the 20 percent limitation on all un-
secured indebtedness of the company
shall remain in effect. The actual issue
and sale of securities related to such
proposed increase in short-term indebt-
edness will be subject to further au-
thorization by this Commission. It is
stated that adoption of the second pro-
posal will permit greater flexibility in the
timing of bond and preferred stock is-
sues to take advantage of favorable mar-

ket conditions and may also be im-
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portant in permitting the company to
meet the coverage requirements of its
mortgage indenture and preferred stock
provisions on future bond and preferred
stock issues.

The first proposal requires approval
of holders of at least two-thirds of the
outstanding shares of preferred stock
and of common stock, each voting as a
separate class. The second proposal re-
quires the approval of holders of at least
a majority of the outstanding preferred
stock voting as a class. The Charter fur-
ther provides that if holders of one-
third of said preferred stock vote against
proposal 2, it will not be adopted.

It is stated that the expenses to be
incurred in connection with the proposed
transactions are estimated at $6,500. 1t is
further stated that no State commis-
sion and no Federal commission, other
than this Commission, has jurisdiction
over the proposed transactions. T

CL&P has requested that the effec-
tiveness of its declaration with respect
to the solicitation of proxies from the
holders of its preferred stock be accel-
erated as provided in Rule 62.

Notice is further given that any in-
terested person may, not later than
March 30, 1971, request in writing that
a hearing be held with respect to the
proposed amendment of Connecticut’s
Charter, stating the nature of his inter-
est, the reasons for such request, and
the issues of fact or law raised by said
declaration which he desires to contro-
vert; or he may request that he be noti-
fied if the Commission should order a
hearing thereon. Any such request should
be addressed: Secretary, Securities and
Exchange Commission, Washington, D.C.
20549, A copy of such request should be
served personally or by mail (airmail
if the person being served is located
more than 500 miles from the point of
mailing) upon the declarant at the
above-stated address, and proof of serv-
ice (by affidavit or, in case of an attorney
at law, by certificate) should be filed
with the request. At any time after said
date, the declaration, as filed or as it
may be amended, may be permitted to
become effective as provided in Rule 23
of the general rules and regulations
promulgated under the Act, or the Com-
mission may grant exemption from such
rules as provided in Rules 20(a) and 100
thereof or take such other action as it
may deem appropriate. Persons who re-
quest a hearing or advice as to whether
a hearing is ordered will receive notice
of further developments in this matter,
including the date of the hearing (if
ordered) and any postponements thereof,

It appearing that the declaration re-
garding the proposed solicitation of
proxies should be permitted to become
effective forthwith pursuant to Rule 62:

It is ordered, That the declaration re-
garding the proposed solicitation of
proxies be, and it hereby is, permitted
to become effective forthwith pursuant
to Rule 62 and subject to the terms and

conditions prescribed in Rule 24 under
the Act.

For the Commission, by the Division
of Corporate Regulation, pursuant to
delegated authority.

[SEAL] RosALIE F, SCHNEIDER,

* Recording Secretary.
[FR Doc.71-3528 Filed 3-12-71;8:47 am)

[70-4987]
HARTFORD ELECTRIC LIGHT CO.

Notice of Proposed Amendment of
Certificate of Incorporation and In-
crease in Permitted Short-Term Un-
secured Indebtedness, and Order
Authorizing Solicitation of Proxies

MARcH 9, 1971,

Notice is hereby given that the Hart-
ford Electric Light Co. (Hartford), 176
Cumberland Avenue, Wethersfield, CT
06109, a public-utility subsidiary com-
pany of Northeast Utilities, a registered
holding company, has filed a declaration
with this Commission pursuant to the
Public Utility Holding Company Act of
1935 (Act), designating sections 6(a), 7,
and 12(e) thereof and Rules 62 and 65
promulgated thereunder as applicable to
the proposed transactions. All interested
persons are referred to the declaration,
which is summarized below, for a com-
plete statement of the proposed
transactions.

Hartford proposes to submit proposals
to the holders of its outstanding pre-
ferred stock, $50 par value, at a special
meeting to be held April 12, 1971, The
first proposal is to amend the company'’s
Certificate of Incorporation (Charter) to
increase its authorized preferred stock
from $2 million to 2,200,000 shares. Of
the authorized shares, 1,124,000 shares,
divided into seven series, are now out-
standing. The declaration states that the
company will require substantial addi-
tional funds during the next few years
to finance its continuing construction
program and expects to raise most ol
such funds through the sale of addi-
tional first mortgage bonds and pre-
ferred stock.

The second proposal is to permit the
issuance by the company of short-term
unsecured indebtedness in excess of the
10 percent limitation thereon now set
forth in the Charter. The terms of the
preferred stock as set forth in the Char-
ter provide that, except as voted by said
stock, the unsecured indebtedness of the
company having maturities of less than
10 years shall not exceed 10 percent qf
the sum of the principal amount of all
bonds and other secured indebtedness
and the capital, premium, and surpius of
the company. With respect to the pro-
posed increase, it is provided that (1)
such indebtedness shall be issued within
3 years from the date of the order
of this Commission under the Act mak-
ing effective this declaration, (ii) such
indebtedness shall have a maturity not
more than 4 years from the date of such
order, and (iii) the 20 percent limitation
on all unsecured indebtedness of the
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company shall remain in effect. The ac-
tual issue and sale of securities related to
such proposed increase in short-term in-
debtedness will be subject to further au-
thorization by this Commission. If is
stated that adoption of the second pro-
posal will permit greater flexibility in
the timing of bond and preferred stock
issues to take advantage of favorable
market conditions and may also be im-
portant in permitting the company fto
meet the coverage requirements of its
mortgage indenture and preferred stock
provisions on future bond and preferred
stock issues.

The first proposal requires approval
of holders of at least two-thirds of the
outstanding shares of preferred stock
and of common stock, each voting as a
separate class, The second proposal re-
quires the approval of holders of at least
a majority of the outstanding preferred
stock voting as a class. The Charter pro-
vides that if holders of one-third of said
preferred stock vote against proposal 2,
it will not be adopted.

It is stated that the expenses to be
incurred in connection with the proposed
transactions are estimated at $4,200. It
is further stated that no State commis-
sion and no Federal commission, other
than this Commission, has jurisdiction
over the proposed transactions. -

Hartford has requested that the effec-
tiveness of its declaration with respect to
the solicitation of proxies from the
holders of its preferred stock be acceler-
ated as provided in Rule 62,

Notice is further given that any inter-
ested person may, mnot later than
March 30, 1971, request in writing that a
hearing be held with respect to the pro-
posed amendment of the Charter, stat-
ing the nature of his interest, the reasons
for such request, and the issues of fact
or law raised by said declaration which
he desires to controvert; or he may re-
quest that he be notified if the Commis-
sion should order a hearing thereon. Any
such request should be addressed: Secre-
tary, Securities and Exchange Commis-
sion, Washington, D.C. 20549. A copy of
such request should be served personally
or by mail (airmail if the person being
served is located more than 500 miles
from the point of mailing) upon the
declarant at the above-stated address,
and proof of service (by affidavit or, in
case of an attorney at law, by certificate)
should be filed with the request. At any
time after said date, the declaration, as
filed or as it may be amended, may be
permitted to become effective as provided
n Rule 23 of the general rules and regu-
14}110115 bromulgated under the Act, or
EI}G Commission may grant exemption
oom such rules as provided in Rules
20(a) and 100 thereof or take such other
twtmn as it may deem appropriate. Per-
sons who request a hearing or advice as
to whether a hearing is ordered will re-
f’?i\'e notice of further developments in
“us matter, including the date of the
flearing (if ordered) and any postpone-
ments thereof,

_ It appearing that the declaration re-
garding the proposed solicitation of

FEDERAL REGISTER, VOL. 36, NO. 50—SATURDAY, MARCH

NOTICES

proxies should be permitted to become
effective forthwith pursuant to Rule 62:

It is ordered, That the declaration re-
garding the proposed solicitation of
proxies be, and it hereby is, permitted to
become effective forthwith pursuant to
Rule 62 and subject to the terms and
conditions prescribed in Rule 24 under
the Act.

For the Commission, by the Division of
Corporate Regulation, pursuant to dele-
gated authority.

[SEaL] RoOSALIE F. SCHNEIDER,

Recording Secretary.

[FR Doc.71-3529 Filed 3-12-71;8:47 am]

[811-1925]
HIGHTEC FUND, INC.

Notice of Filing of Application for
Order Declaring That Company
Has Ceased To Be an Investment
Company

MarcrH 9, 1971.

Notice is hereby given that the Hightec
Fund, Inc. (Applicant), 8121 Georgia
Avenue, Silver Spring, MD 20910, a Del-
aware corporation registered as a man-
agement closed-end diversified invest-
ment company under the Investment
Company Act of 1940 (Act), has filed an
application pursuant tosection 8(f) of
the Act for an order of the Commission
declaring that Applicant has ceased to be
an investment company as defined in the
Act. All interested persons are referred
to the application on file with the Com-
mission for a statement of the repre-
sentations set forth therein which are
summarized below.

Applicant registered under the Act on
August 20, 1969. Applicant subsequently
determined not to proceed with a pro-
posed public offering of its securities and
its registration statement under the Se-
curities Act of 1933 was withdrawn on
March 5, 1971. Applicant also represents
that its securities are held by fewer than
100 persons.

Section 3(e) (1) of the Act states,
among other things, that any issuer
whose outstanding securities (other than
short-term paper) are beneficially owned
by not more than 100 persons and which
is not making and does mot presently
propose to make a public offering of its
securities is not an investment company
within the meaning of the Act,

Section 8(f) of the Act provides, in
pertinent part, that when the Commis-
sion, upon application, finds that a reg-
istered investment company has ceased
to be an investment company, it shall so
declare by order, and upon the taking
effect of such order the registration of
such company shall cease to be in effect.

Notice is further given that any in-
terested person may, not later than
March 29, 1971, at 5:30 p.m., submit to
the Commission in writing request for
a hearing on the matter accompanied by
a statement as to the nature of his in-
terest, the reason for such request and
the issues, if any, of fact or law pro-
posed to be controverted, or he may re-

.
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quest that he be notified if the Commis-
sion should order a hearing thereon. Any
such communication should be ad-
dressed: Secretary, Securities and Ex-
change Commission, Washington, D.C.
20549. A copy of such request shall be
served personally or by mail (airmail
if the person being served is located more
than 500 miles from the point of mail-
ing) upon Applicant at the address stated
above. Proof of such service (by affidavit
or in case of an attorney at law by cer-
tificate) shall be filed contemporane-
ously with the request. At any time after
said date as provided by Rule 0-5 of the
rules and regulations promulgated under
the Act, an order disposing of the appli-
cation herein may be issued by the Com-
mission upon the basis of the information
stated in said application, unless an
order for hearing upon said application
shall be issued upon request or upon the
Commission’s own motion. Persons who
request a hearing or advice as to whether
a hearing is ordered will receive notice
of further developments in this matter,
including the date of the hearing (f
ordered) and any postponements thereof.

For the Commission, by the Division
of Corporate Regulation, pursuant to
delegated authority.

[sEAL] RoOSALIE F'. SCHNEIDER,

Recording Secretary.
[FR Doc.71-3530 Filed 8-12-71;8:47 am]

[70-4996]

JERSEY CENTRAL POWER & LIGHT
CO.

Notice of Proposed Sale of Assets

MarcH 9, 1971,

Notice is hereby given that Jersey
Central Power & Light Co. (JCP&L),
Madison Avenue at Punch Bowl Road,
Morristown, NJ 07960, a public-utility
subsidiary company of General Public
Utilities Corp., a registered holding com-
pany, has filed a declaration, pursuant to
the Public Utility Holding Company Act
of 1935 (Act), designating section 12(d)
of the Act and Rule 44 promulgated
thereunder as applicable to the proposed
transaction. All interested persons are
referred to the declaration, which is sum-
marized below, for a complete statement
of the proposed transaction.

JCP&L proposes to grant and convey to
Texas Eastern Transmission Corporation
(Texas), a Delaware corporation, for
cash, an easement for, among other
things, the construction of a 36-inch di-
ameter subterranean pipeline for the
transmission of natural gas in lands in
New Jersey comprising JCP&L’s Raritan-
Traynor electrical transmission line right
of way and to give to Texas its consent,
so far as it has the right to do so, to the
construction of such pipeline in lands
comprising such right of way wherein
JCP&L has less than a fee interest, The
pipeline is to occupy JCP&L’s right-of-
way extending approximately 50,977 feet
from a point in Piscataway Township to
a point in Passaic Township. The pro-
posed consideration for the rights to be
granted and for the consent to be given
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is $137,629. This amount was agreed upon
following negotiations on the basis of $7
per lineal foot on fee owned land and $1
per lineal foot on easements.

The Board of Public Utility Commis-
sioners of the State of New Jersey has
jurisdiction over the proposed sale by
JCP&L. No other State commission and
no Federal commission, other than this
Commission, has jurisdiction over the
proposed transaction. The total fees and
expenses, all of which are to be paid by
JCP&L, are estimated at $1,700, includ-
irg $1,500 for legal fees.

Notice is further given that any inter-
ested person may, not later than March
31, 1971, request the Commission in writ-
ing that a hearing be held on such matter
stating the nature of his interest, the
reasons for such request, and the issues
of fact or law raised by the declaration
which he desires to controvert, or may
request that he be notified if the Com-
mission should order a hearing thereon.
Any such request shall be addressed:
Secretary, Securities and Exchange Com-
mission, Washington, D.C, 20549. A copy
of such request should be served per-
sonally or by mail (airmail if the per-
son being served is located more than
500 miles from the point of mailing)
upon each declarant at the above-stated
address, and proof of service (by affidavit,
or in the case of an attorney at law, by
certificate) should be filed with the re-
quest, At any time after said date, the
declaration, as filed or as it may be
amended, may be permitted to become
effective as provided in Rale 23 of the
general rules and regulations promul-
gated under the Act, or the Commission
may grant exemption from its rules as
provided in Rules 20(a) and 100, or take
such other action as it may deem appro-
priate. Persons who request a hearing or
advice as to whether a hearing is ordered
will receive notice of further develop-
ments in this matvez, including the date
of the hearing (if ordered) and any
postponements thereof.

For the Commission, by the Division of
Corporate Regulation, pursuant to dele-
gated authority.

[sEar] RosaLie F. SCHNEIDER,

Recording Secretary.
|FR Doc.71-8581 Filed 3-12-71;8:47 am]

INTERSTATE COMMERCE
COMMISSION

FOURTH SECTION APPLICATION FOR
RELIEF

MarcH 10, 1971.

Protests to the granting of an appli-
cation must be prepared in accordance
with § 1100.40 of the general rules of
practice (49 CFR 110040) and filed
within 15 days from the date of publi-
cation of this notice in the FEDERAL
REGiSTER.

NOTICES

LONG-AND-SHORT HAUL

FSA No. 42149—Potaloes from points
in New Brunswick, Canada. Filed by
Traffic Executive Association-Eastern
Railroads, agent (ER. No. 2997), for
interested rail carriers. Rates on pota-
toes, fresh or green, other than sweet,
not cold packed or frozen, in carloads,
as described in the application, from
points in New Brunswick, Canada, to
points in official (including Illinois) ter-
ritory.

Grounds for relief—Rate relationship
and grouping.

Tariffi—Supplement 59 to Traffic Exec-
utive- Association-Eastern Railroads,
agent, tariff ICC N-12.

By the Commission,

[sEAL] ROBERT L. OSWALD,
Secretary.

{FR Doc.71-35644 Filed 3-12-71;8:48 am|]

[Notice 661)

MOTOR CARRIER TRANSFER
PROCBEDINGS

MarcH 10, 1971,

Synopses of orders entered pursuant to
section 212(b) of the Interstate Com-
merce Act, and rules and regulations
prescribed thereunder (49 CFR Part
1132), appear below:

As provided in the Commission’s spe-
cial rules of practice any interested per-
son may file a petition seeking reconsid-
eration of the following numbered pro-
ceedings within 20 days from the date of
publication of this notice. Pursuant to
section 17(8) of the Interstate Commerce
Act, the filing of such a petition will
postpone the effective date of the order
in that proceeding pending its disposi-
tion. The matters relied upon by peti-
tioners must be specified in their peti-
tions with particularity.

No. MC-FC-172524. By order of March
3, 1971, the Motor Carrier Board ap-
proved the transfer to Pacific Inland
Transport Co., a corporation, Seattle,
Wash.,, of a portion of the operating
rights in certificate No. MC-52005 issued
September 21, 1949 to Oregon-Washing-
ton Transport, a corporation, Portland,
Oreg., authorizing the transportation of
heavy machinery, building and road con-
tractor’s equipment, and supplies, the
transportation of which requires special
equipment, between points in Oregon and
Washington. George R. LaBissoniere,
1424 Washington Building, Seattle, WA
98101, attorney for applicants.

No. MC-FC-72561, By order of Feb-
ruary 18, 1971, the Motor Carrier Board
approved the transfer to G. R. Kirk Co.,
a corporation, 615 East Pioneer Avenue,
Puyallup, Wash. 98371, of the operating
rights in permit No. MC-128419 issued
July 28, 1967, to Andy Kichinko, 2244
Sixth Avenue South, Seattle, WA 98134,
authorizing the transportation of artifi-
cial flowers, artificial foliage, artificial
floral designs, artificial sprays, artificial

wreaths, and artificial holiday decorg
tions, and commodities the transports.
tion of which would otherwise be exemy
from economic regulation pursuant |
the provisions of section 203(b) (5)
the Interstate Commerce Act, whe
transported in mixed loads with {hgl
commodities specified above, from
Puyallup and Chehalis, Wash., Newpor,
Myrtle Point, and Port Oxford, Oreg,
to Abilene, Dallas, Fort Worth, Lubbock,
and San Antonio, Tex., and points in the
United States (except points in Hawaii,
Alaska, Washington, Orégon, Idaho,
Montana, Nevada, North Dakota, South
Dakota, Arizona, Maine, Vermont, Neg
Hampshire, California, New Mexic
Louisiana, Mississippi, and Texas other
than Abilene, Dallas, Fort Worth, Lub-
bock, and San Antonio, Tex.), with ng
transportation for compensation on re
turn, except as otherwise authorized. The
operations authorized herein are limited
to a transportation servige to be per-
formed, under a continuing contract, or
contracts, with G. R. Kirk Co. of Puyal-
lup, Wash.

No. MC-FC-72583. By order of Feb-
ruary 23, 1971, the Motor Carrier Board
approved the transfer to Yellow Cab
Company of Philadelphia, Inc., doing
business as Yellow Cab Company of
Philadelphia and = Yellow Limousine
Service, Inc., Philadelphia, Pa. of the op-
erating rights in certificates Nos. 933%
and MC-93396 (Sub-No. 4) issued July§,
1954 and September 20, 1963 respectivelf
to Yellow Limousine Service, Inc., Phila
delphia, Pa., authorizing the transporta-
tion of passengers and their bagzag
subject to certain restrictions, between
the Philadelphia International Airpor
at Philadelphia, Pa., and Atlantic City,
N.J., and passengers and their bazzag,
in charter operations, subject to certai
restrictions, between Philadelphia, Pa,
on the one hand, and, on the other, Ne#
York, N.Y, and points in New Jerse,
Delaware, and Maryland. 8. Harrisol
Kahn, Suite 733 Investment Building
Washington, D.C., attorney for appli-
cants.

No. MC-FC-72621. By order of Febru-
ary 23, 1971, the Motor Carrier Board
approved the transfer to Shorty's Ex-
press, Inc., Syracuse, N.Y., of the operal-
ing rights in certificate No. MC-5283
and certificate of registration No. MC-
52832 (Sub-No. 2), issued September W
1949 and March 26, 1964, respectively, @
John F. Klabinski, doing business &
Shorty’s Express, Syracuse, N.Y. au
thorizing the transportation of generd
commodities and various specified com
modities between specified points in New
York. John J. Caswell, 715 Low Buildiné
Syracuse, NY 13202, attorney for appi
cants.

No. MC-FC-72628. By order of F:‘bm&
ary 18, 1971, the Motor Carrier Boart
approved the transfer to F. A, Long
Inc, 1 Contact Court, Baltimore MP
21220, of the operating rights in per™?
No. MC-133465 issued December =
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1960, to Freddie A. Long, 1 Contact
court, Baltimore, MD, authorizing the
transportation of such merchandise as
dealt in by wholesale and other spec-
ified business houses between points in
specified parts of Delaware, Pennsyl-
vania, and Virginia.

No. MC-FC-72644. By order of Febru-
ary 16, 1971, the Motor Carrier Board
approved the transfer to Elmsford Taxi,
Inc. Eimsford, N.Y., of that portion of
the operating rights in certificate No.
MC-133873, issued August 14, 1970, to
Walsh, doing business as
Thomas Trucking, West Haverstraw,
NY., authorizing the transportation of
medical laboratory machinery and other
specified commodities from Tarrytown,
NY, to specified points in New York,
New Jersey, and Connecticut, subject to
certain restrictions, George A. Olsen, 69
Tonnele, Avenue, Jersey City, NJ 07306,
representative of applicant.

No. MC-FC-72674. By order of Febru-
ary 19, 1971, the Motor Carrier Board
approved the transfer to Dory Express,
Ltd, Waverly, N.Y., of the operating
rights in permit No. MC-123888 (Sub-
No. 10) issued February 17, 1966, to Cana
Transport Co., Inc., Endicott, N.Y., au-~
thorizing the transportation of glass
containers between specified points in
New York and those in Delaware, Mary-
land, New Jersey, Pennsylvania, District

of Columbia, and a specified portion of

We;:t Virginia, Virginia, New York, and
Ohio; empty cartons and ingredients
used in the manufacture of glassware

from points in Pennsylvania and New

Jprsey and specified portions of Ohio and
New York to Olean and Elmira, N.Y.;
end pallets, platforms, and skids used
in the manufacture of glass containers
fror_n specified portions of New York and
Ohio and those in Pennsylvania, Dela-

| Ware, Maryland, New Jersey and District

of Elmira and Horseheads, N.Y. Donald
C. Carmien, Esq., 500 O'Neill Building,
Binghamton, NY 13901, attorney for
transferee.

No. MC-FC-72676. By order of Febru-
ary 18, 1971, the Motor Carrier Board

NOTICES

approved the transfer to Schmidt, Inc.,
doing business as Hollstein Transfer,
Baltimore, Md., of the operating rights
in certificate No. MC-36603 issued July 5,
1941, to The Hollstein Transfer Co., a
corporation, Baltimore, Md., authorizing
the transportation of office equipment,
building and construction equipment
materials and supplies between  Balti-
more, Md., on the one hand, and, on
the other, Washington, D.C. William J.
Little, 1513 Fidelity Building, Baltimore,
MD 21201, attorney for applicants.

No. MC-FC-726717. By order of Febru-
ary 18, 1971, the Motor Carrier Board
approved the transfer to W. J. Plumby,
Inc., Somerton, Ohio, of the operating
rights in permits Nos. MC-101117 (Sub-
No. 1)and MC-101117 (Sub-No, 2), is-
sued July 8, 1958, and December 10, 1968,
respectively, to W. J. Plumby, Somerton,
Ohio, authorizing the transportation of
new and used mine cars and parts there-
of, between Brownsville, Ohio, on the
one hand, and, on the other, points in
six specified States. Earl N. Merwin, 85
East Gay Street, Columbus, OH 43215,
attorney for applicants.

No. MC-FC-726817. By order of Febru-
ary 23, 1971, the Motor Carrier Board
approved the transfer to Mije Corp.,
doing business as Jerry Land and Sons
Delivery Service, North Miami Beach,
Fla., of the operating rights in certificate
No. MC-121120 (Sub-No. 2), issued Au-
gust 4, 1969, to Rapid Delivery Service,
Inc., Miami, Fla., authorizing the trans-
portation of general commodities, with
the usual exceptions, between specified
points in Florida. Alan B. Brody, 10800
Southwest Colonial Drive, Miami, FL
33157, attorney for applicants.

No. MC-FC-72692. By order of Febru-
ary 23, 1971, the Motor Carrier Board
approved the transfer to Sam Lowen-
stein and Stanley Lowenstein, a partner-
ship, doing business as Super M. Foods
Delivery, New York, N.Y., of the operat-
ing rights in permit No. MC-7832, issued
January 13, 1971, to Super M. Foods De-
livery, Ine., Linden, N.J., collectively au-
thorizing the transportation of such mer-
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chandise as dealt in by specified food
business houses from, to or hetween spec-
ified points in New York, New Jersey,
and Connecticut, restricted to the ac-
count of specified shippers, Bert Collins,
140 Cedar Street, New York, NY 10006,
representative of applicants.

No. MC-FC-72694. By order of Febru-
ary 22, 1971, the Motor Carrier Board
approved the transfer to Northways, Inc.,
Worcester, Mass., of the operating rights
in certificate No. MC-72758, issued
April 13, 1951, to Chew Express Co., a
corporation, Worcester, Mass., authoriz-
ing the transportation of general com-
modities, with exceptions, between Mon-
roe Bridge, Mass., and Readsboro, Vi.,
on the one hand, and, on the other, Al-
bany, N.Y., and points in Massachusetts;
and specified commodities between Mon-
roe Bridge, Mass., on the one hand, and,
on the other, specified points in New
Hampshire, Vermont, and New Jersey
and points in Connecticut and a speci-
fied area of New York. Francis P. Bar-
rett, 60 Adams Street, Miiton, MA 02187,
Arthur A, Wentzell, 539 Hartford Pike,
Shrewsbury, MA 02151, representatives
for applicant.

No. MC-FC-72698. By order of Febru-
ary 23, 1971, the Motor Carrier Board
approved the transfer to Stanton Farm
Services, Inc., Fairbury, Nebr., of the
operating rights in certificate No, MC-
96441 issued ‘December 23, 1970, to
Geraldine Seifert, doing “business as
Seifert Trucking, Fairbury, Nebr., au-
thorizing the transportation of brick,
tile, cement, mortar, sand, and gravel,
lubricating oils, in containers, binder
twine, agricultural implements, farm
machinery and parts, feeds, hay and
fodder, livestock and emigrant movables
from and to specified points in Nebraska,
Iowa, Missouri, and Kansas, Einar Viren,
904 City National Bank Building, Omaha,
NE 68102, and Tom Hampton, Box 207,
Salina, KS 67401, attorneys for appli-
cants.

[SEAL] ROBERT L. OswALD,

Secretary.
[FR Doc.7T1-3545 Filed 3-12-T1;8:48 am]
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DEPARTMENT OF JUSTICE

Bureau of Narcotics and Dangerous
Drugs

[ 21 CFR Parts 301, 302, 303, 304,

305, 306, 307, 308, 311, 312, 3161

'REGULATIONS IMPLEMENTING THE
COMPREHENSIVE DRUG ABUSE
PREVENTION AND CONTROL ACT
OF 1970

Notice of Proposed Rule Making

Under the authority vested in the At-
torney ~ General by sections 201(g),
202(d), 301, 302(f), 305, 306(f), 307, 308,
501(b), 704(¢c), 705, 1006, 1007(b), and
1008(e) of the Comprehensive Drug
Abuse Prevention and Control Act of 1970
and redelegated to the Director, Bureau
of Narcotics and Dangerous Drugs, by
section 0.100 of Title 28, of the Code of
Federal Regulations, the Director hereby
proposes that Parts 301, 302, 303, 305, 306,
307, 315, 319, and 320 of Title 21 of the
Code of Federal Regulations, and Parts
150, 151, and 152 of Title 26 of the Code
of Federal Regulations, be rescinded and
replaced with the following:

PART 301—REGISTRATION OF MAN-
UFACTURERS, DISTRIBUTORS, AND
DISPENSERS OF CONTROLLED
SUBSTANCES

GENERAL INFORMATION
§ 301.01 Scope of Part 301.

Procedures governing the registration
of manufacturers, distributors, and dis-
pensers of controlled substances pursu-
ant to sections 301 through 304 of the
Act (21 US.C. 821-824) are set forth
generally by those sections and specifi-
cally by the sections of this part.

§ 301.02 Definitions.

As used in this part, the following
terms shall have the meaning specified:

(a) The term “Act” means the Con-
trolled Substances Act (84 Stat. 1242;
21 US.C. 801).

(b) The term “basic class” means, as
to controlled substances listed in sched-
ules I and II:

(1) each of the opiates, including its
isomers, esters, ethers, salts, and salts of
isomers, esters, and ethers whenever the
existence of such isomers, esters, ethers,
and salts is possible within the specific
chemical designation, listed in 21 CFR
308.11(b) ;

(2) Each of the opium derivatives, in-
cluding its salts, isomers, and salts of
isomers whenever the existence of such
salts, isomers, and salts of isomers is pos-
sible within the specific chemical desig-
nation, listed in 21 CFR 308.11(¢) ;

(3) Each of the hallucinogenic sub-
stances, including its salts, isomers, and
salts of isomers whenever the existence
of such salts, isomers, and salts of iso-
mers is possible within the specific chem-
ical designation, listed in 21 CFR
308.11(d) ;

(4) Each of the following substances,
whether produced directly or indirectly

PROPOSED RULE MAKING

by extraction from substances of vege-
table origin, or independently by means
of chemical synthesis, or by & combina-

tion of extraction and chemical
synthesis:
(i) Opium, including raw opium,

opium extracts, opium fluid extracts,
powdered opium, granulated opium,
deodorized opium and tincture of opium:

(ii) Apomorphine;

(iil) Codeine;

(iv) Ethylmorphine;

(v) Hydrocodone;

(vi) Hydromorphine;

(vii) Metopon;

(viii) Morphine;

(ix) Oxycodone;

(x) Oxymorphone;

(xi) Thebaine;

(xii) Mixed alkaloids of opium listed
in § 308.12(b) (2) of this chapter;

(xiii) Cocaine; and

(xiv) Ecgonine;

(5) Each of the opiates, including its
isomers, esters, ethers, salts, and salts of
isomers, esters, and ethers whenever the
existence of such isomers, esters, ethers,
and salts is possible within the specific
chemical designation, listed in § 308.12
(¢c) of this chapter; and

(6) Methamphetamine, including its
salts, isomers, and salts of isomers, when
contained in any injectable liguid,

(¢c) The term *“Bureau” means the
Bureau of Narcotics and Dangerous
Drugs.

(d) The term “Director” means the
Director of the Bureau, The Director
has been delegated autharity under the
gﬁ) Ol_)y the Attorney General (28 CFR

% &5

(e) The term “hearing” means any
hearing held pursuant to this Part for
the granting, denial, revocation, or sus-
pension of a registration pursuant to sec-
tions 303 and 304 of the Act (21 U.S.C.
823-824) .

(f) The ferm “person” includes any
individual, corporation, government or
governmental subdivision, or agency,
business trust, partnership, association,
or other legal entity.

(g) The term “presiding officer”
means a hearing examiner qualified and
appointed as provided in the Adminis-
trative Procedure Act (5 U.S.C. 556).

(h) The terms “register” and “regis-
tration” refer only to registration
required and permitted by section 303 of
the Act (21 U.S.C. 823).

(i) Any term not defined in this sec~
tion shall have the definition set forth
in section 102 of the Act (21 U.S.C. 802).

§ 301.03 Information; special instruc-
tions,

Information regarding procedures
under these rules and instructions sup-
plementing these rules will be furnished
upon request by writing to the Registra-
tion Branch, Bureau of Narcotics and
Dangerous Drugs, Department of Justice,
Post Office Box 28083, Central Station,
Washington, D.C. 20005,

§ 301.04 Inspection of record.

(a) The record bearing on any regis-
tration, except for material deseribed in

subsection (b) of this section, shall he
available for public inspection and copy-
ing during office hours in the office of
the Registration Branch, Bureau of Nar-
cotics and Dangerous Drugs, Department
of Justice, Washington, D.C. 20537, or
in the office of the Hearing Clerk, By-
reau of Narcotics and Dangerous Drugs,
Department of Justice, Washington, D.C.
20537, if such record is part of a hearing
in progress.

(b) The following material shall not
be available for inspection as part of the
record bearing on a registration:

(1) A research protocol filed with an
application for registration to conduct
research with controlled substances
listed in schedule I, pursuant to § 301.32
(a) (3), if the applicant requests that
the protocol be kept confidential;

(2) An outline of a production or
manufacturing process filed with an ap-
plication for registration to manufacture
a new mnarcotic controlled substance,
pursuant to §301.33, if the applicant
requests that the outline be kept
confidential;

(3) Any confidential and trade secret
information disclosed in conjunction
with an application for registration, or
in reports filed while registered, or ac-
quired in the course of an investigation,
entitled to protection under subsection
402(a)(8) of the Act (21 USC
842(a) (8)) or any other law restricting
public disclosure of information; and

(4) Any material contained in any in-
vestigatory report, memorandum, or file,
or case report.

FEES FOR REGISTRATION AND
REREGISTRATION

§ 301.11 Fee amounts.

(a) For each registration or reregis-
tration to manufacture controlled cub-
stances, the registrant shall pay a fe
of $50. i

(b) For each registration or reregis-
tration to distribute controlled sub-
stances, the registrant shall pay a fe¢
of $25. .

(¢) For each registration or reregis-
tration to dispense, or to conduct Ie-
search or instruectional activities with;
controlled substances listed in schedules
II through V, the registrant shall pay a
fee of $5. _

(d) For each registration or reregls-
tration to conduct research or insiruc
tional activities with a controlled
substance listed in schedule I, the regis
trant shall pay a fee of $5. y

(e) For each registration or reregis
tration to conduct chemical analyss
with controlled substances listed in m‘.“.\’
schedule, the registrant shall pay & fee
of $5.

§ 301,12 Time of payment; refund.

Registration and reregistration fees
shall be paid at the time when the ap-
plication for registration or reregxst'ri;
tion is submitted for filing. In the C\C‘f}
that the application is not accepted {0
filing or is denied, the payment shall
refunded to the applicant.
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§301.13 Persons exempt from fee.

(a) The Director shall exempt from
payment of a fee for registration or re-
registration the following persons:

(1) Any official of the U.S. Army, Navy,
Air Force, Coast Guard, Veterans’ Ad-
ministration or Public Health Service
who is authorized to procure or purchase
controlled substances for official use;
and

(2) Any official, employee or other civil
officer of the United States, of any State,
or any political subdivision or agency
thereof, who is authorized to purchase
controlled substances, to obtain such
substances from official stocks, to dis-
pense to administer such substances, to
conduct research, instructional activi-
ties, or chemical analysis with such sub-
stances, or any combination thereof, in
the course of his official duties or
employment.

(b) In order to elaim exemption from
payment of a registration or reregistra-
tion fee, the vregistrant shall have
completed the certification on the ap-
propriate application form, wherein the
registrant’s superior certifies to the
status and address of the registrant and
to the authority of the registrant to
acquire, possess, or handle controlled
substances.

(¢) Exemption from payment of a reg-
istration or reregistration fee does not
relieve the registrant of any other re-
quirements or duties preseribed by law.

REQUIREMENTS OF REGISTRATION
§301.21 Person required to register.

Every person who manufactures, dis-
tributes, or dispenses any controlled sub-
stance or who proposes to engage in the
manufacture, distribution, or dispensing
of any controlled substance shall obtain
annually a registration unless exempted
by law or pursuant to §§ 301.25-301.27.
Only persons actually engaged in such
activities are required to obtain a regis-
tration; related or afiiliated persons who
are not engaged in such activities are not
required to be registered. (For example,
& stockholder, or parent corporation of
& corporation manufacturing controlled

Substances is not required to obtain a
registration.)

Q9 P - . 3
§301.22  Separate registration for in-
dependent activities.

(&) The following eight groups of ac-
é*\ s are deemed to be independent of
-Ach other:

(1) Manufacturing controlled sub-
stances:
) ' Distributing controlled substances;
‘4) Dispensing narcotic and nonnar-
and conducting research with non-
tic, and conducting instructional
s with narcotic and nonnarecotic,
ed substances listed in schedules

ough V

Conducting research with narcotic
ecirls\\l_lbsmnces listed in schedules

1g
‘2) Conducting research and instruc-

:ﬁl,,“'““-l activities with controlled sub-
stances listed in schedule I;
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(8) Conducting chemical analysis with
controlled substances listed in any
schedule;

(1) Importing controlled substances;
and

(8) Exporting controlled substances
listed in schedules I through IV.

(b) Every person who engages in more
than one group of independent activi-
ties shall obtain a separate registration
for each group of activities, except that
registration to manufacture or import
any controlled substance or basic class
of substances shall include authorization
to distribute that substance or class, but
no other substance not authorized for
manufacture or importation, and except
that registration to manufacture any
controlled substance shall include au-
thorization to conduct preclinical re-
search with narcotic and nonnarcotic
controlled substances listed in those
schedules which he is authorized to
manufacture.

(¢) One or more controlled substances
listed in schedules II through V may be
included in a single registration to en-
gage in any independent activity, Only
one basic class of controlled substance
listed in schedule I, and no controlled
substances listed in any other schedule,
may be included in a single registration,
except that a registration to conduct
chemical analysis with basic classes of
controlled substances listed in schedule I
may include more than one such basic
class and also controlled substances
listed in any other schedule.

§301.23 Separate registrations for sepa-
rate locations. :

(a) A separate registration is required
for each principal place of business or
professional practice at one general phys-
jeal location where controlled sub-
stances are manufactured, distributed,
or dispensed by a person. 3

(b) The following locations shall be
deemed not to be places where controlled
substances are manufactured, dis-
tributed, or dispensed:

(1) A warehouse where controlled sub-
stances are stored by or on behalf of a
registered person, unless such substances
are distributed directly from such ware-
house to registrants other than the
registered person or to persons not re-
quired to register by virtue of subsection
302(¢) (2) of the Act (21 U.S.C. 822(c)
(2));

(2) An office used by agents of a reg-
istrant where sales of controlled sub-
stances are solicited, made, or super-
vised but which neither contains such
substances (other than substances for
display purposes or lawful distribution as
samples only) nor serves as a distribu-
tion point for filing sales orders; and

(3) An office used by a practitioner
(who is registered at another location)
where controlled substances are pre-
scribed but neither administered nor
otherwise dispensed as a regular part of
the professional practice of the practi-
tioner at such-office, and where no sup-
plies of controlled substances are main-
tained.
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§301.24 Registration of affiliated prac-
titioners,

Every practitioner who dispenses con-
trolled substances shall obtain annually
a registration to so dispense, except that
a practitioner who is an agent or em-
ployee of another practitioner who is reg-
istered to dispense may be covered by the
registration for activities which he per-
forms as such agent or employee, in lieu
of being registered himself. (For example,
a pharmacist employed by a pharmacy
need not be registered individually to dis-
pense controlled substances if the phar-
macy is so registered.)

§301.25 Exemption of certain military
and other personnel.

(a) The requirement of registration is
waived for any official of the U.S. Army,
Navy, Air Force, Coast Guard, or Public
Health Service who is authorized to pre-
seribe, dispense, or administer, but not
to procure or purchase, controlled sub-
stances in the course of his official duties.
Such officials shall follow procedures set
forth in Part 306 of this chapter regard-
ing prescriptions, but shall use the corps
and jacket or serial number of the issu-
ing official in lieu of the registration
number required on prescription forms.

(b) If any official exempted by this
section also engages as a private in-
dividual in any activity or group of
activities for which registration is re-
quired, such official shall obtain a reg-
istration for such private activities.

§ 301.26 Exemption of law enforce-
ment officials.

(a) The requirement of registration is
waived for the following persons in the
circumstances described in this section:

(1) Any officer or employee of the
Bureau, any officer of the U.S. Bureau of
Customs, any officer or employee of the
United States Food and Drug Admin-
istration, and any other Federal officer
who is lawfully engaged in the enforce-
ment of any Federal law relating to con-
trolled substances, drugs or customs, and
is duly authorized to possess controlled
substances in the course of his official
duties; and «

(2) Any officer of any State, or any
political subdivision or agency thereof,
who is engaged in the enforcement of any
State or local law relating to controlled
substances and is duly authorized to pos-
sess controlled substances in the course
of his official duties.

(b) Any official exempted by this sec-
tion may, when acting in the course of
his official duties, possess any controlled
substance and distribute any such sub-
stance to any other official who is also
exempted by this section and acting in
the course of his official duties.

(¢) Any official exempted by this sec-
tion may procure from any registered
person a sample of any controlled sub-
stances, Such official shall furnish the
registrant a receipt for the sample ob-
tained. Any such receipt for the procure-
ment of a confrolled substance listed in
schedule I or II shall be treated by the
registrant in the same manner as-‘an
order form.
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(d) For purposes of this section, the
conducting of chemical analysis with
controlled substances shall mnot be
deemed to be part of the enforcement of
any laws relating to controlled sub-
stances. Any official referred to in this
section who desires to conduct chemical
analysis with controlled substances shall
be required to obtain annually a registra-
tion for such activity.

-§301.27 Exemption of civil defense
officials.

(a) The requirement of registration is
waived for any official of a civil defense
or disaster relief organization who, in
the course of his official duties, is au-
thorized to:

(1) Maintain, and distribute for such
maintenance, controlled substances held
for emergency use; or

(2) Procure controlled substances for
the purpose of maintaining supplies for
emergency use, provided that all of such
procurement is from the U.S. General
Services Administration and in accord-
ance with the rules of the U.S. Office of
Emergency Preparedness.

(b) The requirement of registration
is waived for any official of a civil defense
or disaster relief organization during a
state of emergency or disaster within his
jurisdiction proclaimed by the President
or by a concurrent resolution of the Con-
gress, which official, in the course of his
official duties, during such emergency or
disaster, is authorized to:

(1) Dispense controlled substances; or

(2) Procure or distribute controlled
substances, provided that all such pro-
curement is on a special “Civil Defense
Emergency Order Form,” as described in
this section.

(¢) Civil Defense Emergency Order
Forms shall be furnished by the U.S.
Office of Emergency Preparedness and
will contain the name of the civil defense
or disaster- .relief organization. Such
forms may be used and are valid only
during a state of emergency or disaster
proclaimed by the President or by a con-
current resolution of the Congress for
the area in which the organization using
such forms has civil defense or disaster
relife jurisdiction, who shall state his
position and the nature and legal des-
ignation of the emergency or disaster.
Such forms may be filed by any person
registered under the Act. The organiza-
tion shall, upon the execution of a Civil
Defense Emergency Order Form, be
deemed to be registered under the Act
for purposes of recordkeeping pursuant
to Part 304 of this chapter.

§ 301.28 Registration regarding ocean
vessels,

(a) Controlled substances may be held
in medicine chests and dispensaries
maintained on board any vessel engaged
in international frade or in trade be-
tween ocean ports of the United States
(including a merchant vessel belonging
to the United States) if such substances
are purchased by and stored and dis-
pensed under the supervision of:

(1) The medical officer of the owner
of the vessel, which officer is (i) Either
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(a) A physician licensed in a State or
(b) A retired commissioned medical offi-
cer of the U.S. Army, Navy, Air Force,
Coast Guard, or Public Health Service,
and (ii) Is registered under the Act; or

(2) If no medical officer is employed
by the owner of such vessel, the master
of the vessel, who shall not be registered
under the Act and who shall purchase
controlled substances only with the ap-
proval of, and upon special order forms
provided by, a commissioned medical
officer of the U.S. Public Health Service.

(b) A medical officer described in
paragraph (a) of this section shall ob-
tain registration at the location of the
principal office of the owner of the ves-
sel. If he serves as the medical officer
for more than one owner of vessels, he
shall obtain a separate registration at
the location of the prinecipal office of
each subowner., Any medical officer shall,
in addition to complying with all re-
quirements and duties prescribed for
registrants generally, prepare an an-
nual report as of the date on which his
registration expires, which report shall
give in detail an accounting for any con-
trolled substances purchased, dispensed
or disposed of during the year on behalf
of each owner by whom he is employed.
The medical officer shall maintain this
report with other records required to be
kept under the Act and, upon request,
deliver a copy of the report to the
Director.

(¢) Owners of vessels described in
in this section shall not be deemed to
possess or dispense any controlled sub-
stance purchased, stored and dispensed
in accordance with this section.

§ 301.29 Registration regarding com-
mereial aireraft.

(a) Controlled substances may be
held for stocking, and be maintained
in, medicine chests and first-aid packets
on board any aircraft operated by an
air carrier under a certificate or per-
mit issued pursuant to the Federal Avia-
tion Act of 1958 (49 U.S.C. 1301) if such
substances are purchased by and are
stored and dispensed under the super-
vision of the medical officer of the air
carrier, which officer is employed by such
air carrier and is registered as a dis=-
penser under the Act. Any air carrier
which has more than one principal base
of operations and desires to have a med-
ical officer at each such base may, but
is not required to, designate more than
one medical officer.

(b) Any medical officer described in
this section shall, in addition to com-
plying with all requirements and duties
prescribed for registrants generally,
prépare an annual report as of the date
on which his registration expires, which

report shall give in detail an accounting,

for any controlled substances purchased,
dispensed or disposed of during the year.
The medical officer shall maintain this
report with other records required to be
kept under the Act and, upon request,
deliver a copy of the report to the Di-
rector.

(¢) Air carriers operating aircraft
described in this section shall not be
deemed to possess or dispense any con-

trolled substance purchased, stored ang
dispensed in accordance with this sec-
tion.

APPLICATIONS FOR REGISTRATION

§301.31  Time for application for regis-
tration; expiration date.

(a) Any person who is required to he
registered and who is not so registered
may apply for registration at any time,
No person required to be registered shall
engage in any activity for which regis-
tration is required until thé application
for registration is granted and a certifi-
cate of registration is issued by the Di-
rector to him.

(b) Any person who is registered may
apply to be reregistered not more than
60 days before the expiration date of his
registration.

(¢) At® the time any person is first
registered, he shall be assigned to one
of 12 groups, which shall correspond
to the months of the year. The expira-
tion date of the registrations of all per-
sons within any group will be the last day
of the month designated for that group.
In assigning any person to a group, the
Bureau may select a group the expira-
tion date of which is less than 1 year
from the date such person was registered.
If the person is assigned to a group which
has an expiration date less than 3 months
from the date on which the person is
registered, the registration shall not ex-
pire until 1 year from that expiration
date; in all other cases, the registration
shall expire on the expiration date first
following the date on which the person
is registered.

§ 301.32 Application forms: contents;
signature,

(a) If any person is required to be
registered, and is not so registered and
is applying for registration:

(1) To manufacture or distribute con-
trolled substances, he shall apply on
BND Form 225; =

(2) To dispense narcotic or nonnar-
cotic, or to conduct research with non-
narcotic, or fto conduct instruct.ion.al
activities with narcotic or nonnarcotic,
controlled substances listed in schedules
II through V, he shall apply on BND
Form 224; !

(3) To conduct research with narcotic
controlled substances listed in schedules
II through V, he shall apply on BND
Form 225.

(4) To conduct research with a con-
trolled substance listed in schedule I,
he shall apply on BND Form 225, \mh
two copies of a reseach protocol descn‘b-
ing the research project attached to the
Form; o

(5) To conduct instructional activities
with a controlled substance listed in
schedule I, he shall apply as a researche!
on BND Form 225 with two copies of &
statement describing the nature, extent,
and duration of such instructional ac-
tivities attached to the Form; .

(6) To conduct chemical analysis with
controlled substances listed in any sched-
ule, he shall apply on BND Form 225. J

(b) If any person is registered and 15
applying for reregistration:
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(1) To manufacture or distribute con-
trolled substances, he shall apply on
BND Form 227;

(2) To dispense narcotic or nonnar-
cotic, or to conduct research with non-
narcotie, or to conduct instructional ac-
tivities with narcotic or mnonnarcotic,
controlled substances listed in schedules
II through V, he shall apply on BND
Form 226;

(3) To conduct research with narcotic
controlled substances listed in schedule
I through V, he shall apply on BND
Form 227;

(4) To continue to conduct research
with a controlled substance listed in
schedule I under an approved research
protocol, he shall apply on BND Form
22T;

(5) To continue to conduct instruc-
tional activities with controlled sub-
stance listed in schedule I under an ap-
proved instructional statement, he shall
apply as a researcher on BND, Form
227; and

(6) To conduct chemical analysis with
controlled substances listed in any sched-
ule, he shall apply on BND Form 227.

(c) BND Forms 224 and 225 may be
obtained at any regional office of the
Bureau or by writing to the Registra-
tion Branch, Bureau of Narcotics and
Dangerous Drugs, U.S. Department of
Justice, Post Office Box 28083, Central
Station, Washington, D.C. 20005. BND
Forms 226 and 227 will be mailed, as ap-
plicable, to each registered person ap-
proximately 60 days before the expira-
tion date of his registration; if any
registered person does not receive such
forms within 45 days before the expira-
tion date of his registration, he must
promptly give notice of such fact and
request such forms by writing to the
Registration Branches of the Bureau at
the foregoing address.

(d) Each application for registration

to handle any basic class of controlled
substance listed in schedule I (except one
conduct chemical analysis with such
classes), and each application to manu-
facture, or to conduct research or in-
Structional activities with, any con-
trolled substance listed in schedule II,
shall include the Bureau controlled sub-
stance code number for each substance
to be covered by such registration,
. ‘@) Each application shall include all
Information called for in the form, un-
less the item is not applicable, in which
Case this fact shall be indicated.

(1) Each application, attachment, or
other document filed as part of an appli-
Cation, shall be signed by the applicant,
lf‘_an individual; by a partner of the ap-
Plicant, if a partnership: or by an officer
of the applicant, if a corporation, associ-
atlon, trust or other entity.

& o ST
§301.33 :\pplf(-ahon to manufacture a
new nareotic controlled substance,

Any application for registration to
rqxtxanufactu‘re a narcotic controlled sub-
e subject to section 505 of the Fed-
Us Food, Drug, and Cosmetic Act (21
" .C. 355) after May 1, 1971, where the
canufacturing process involyes chemical
¥ithesis (whether from narcotic ma-
terials or not) shall be accompanied by
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an outline of the process of synthesis on
BND Form 130, identifying the sub-
stances from which the substance is to be
made and the substances resulting from
each successive stage of the process and
indicating in each instance whether the
substance is isolated and weighed to
measure or remains in solution in a con-
tinuing process of manufacture. The ap-
plicant need not disclose.any technical
detail of the process which he regards as
a trade secret but must identify each
substance used in or resulting from suc-
cessive stages of manufacture in order to
notify the Bureau of narcotic precursors
and byproducts. BND Form 130 will, if
requested by the applicant, be treated as
confidential and subject to the protec-
tion provided in section 402(a) (8) of the
Act (21 U.S.C. 842(a)(8)).

§ 301.34 Filing of application; joint
filings.

(a) All applications for registration
shall be submitted for filing to the Reg-
istration Branch, Bureau of Narcotics
and Dangerous Drugs, U.S. Department
of Justice, Post Office Box- 28083, Central
Station, Washington, DC 20005. The ap-
propriate registration fee and any re-
quired attachments must accompany the
application.

(b) Any person required to obtain
more than one registration should sub-
mit all applications in one package. Each
application must be complete and should
not refer to any accompanying applica-
tion for required information.

§ 301.35 Acceplance for filing: defec-
tive applications.

(a) Applications submitted for filing
are dated upon receipt. If found fo be
complete, the application will be ac-
cepted for filing. Applications failing to
comply with the requirements of this
part will not generally be accepted for
filing. In the case of minor defects as
to completeness, the Director may accept
the application for filing with a request
to the applicant for additional informa-
tion. A defective application wiil be re-
turned to the applicant within 10 days
following its receipt with a statement of
the reason for not accepting the applica-
tion for filing. A defective application
may be corrected and resubmitted for
filing at any time; the Director shall ac-
cept for filing any application upon re-
submission by the applicant, whether
complete or not.

(b) Accepting an application for fil-
ing does not preclude any subsequent re-
quest for additional information pursu-
ant to §301.36 and has no bearing on
whether the application will be granted.

§ 301.36 Additional information.

The Director may require an appli-
cant to submit such documents or writ-
ten statements of fact relevant to the
application as he deems necessary to
determine whether the application
should be granted. The failure of the
applicant to provide such documents or
statements within a reasonable time
after being requested to do so shall be
deemed to be a waiver by the applicant
of an opporfunity to present such docu-
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ments or facts for consideration by the
Director in granting or denying the
application.

§ 301.37 Amendments to and withdrawal
of applications.

(a) An application may be amended
or withdrawn without permission of the
Director at any time before the date on
which the applicant receives an order to
show cause pursuant to § 301.48, or be-
fore the date on which a notice of hear-
ing on the application is published pur-
suant to § 301.43, whichever is sooner.
An application may be amended or with-
drawn with permission of the Director
at any time where good cause is shown
by the applicant or where the amend-
ment or withdrawal is in the public
interest.

(b) After an application has been ac-
cepted for filing, the request by the ap-
plicant that it be returned or the failure
of the applicant to respond to official
correspondence regarding the applica-
tion, when sent by registered or certified
mail, return receipt requested, shall be
deemed to be a withdrawal of the
application.

ACTION ON APPLICATIONS FOR REGISTRA-
TION: REVOCATION OR SUSPENSION OF
REGISTRATION

§301.41
erally.

The Director may inspect, or cause to
be inspected, the establishment of an ap-
plicant or registrant, pursuant to Sub-
part A of Part 316, of this chapter.
The director shall review the applica~-
tion for registration and other informa-
tion gathered by the Bureau regarding
an applicant in order fo determine
whether the applicable standards of sec-
tion 303 of the Act (21 U.S.C. 823) have
been met by the applicant.

Administrative review gen-

§ 301.42 Applications for research in
schedule I subst

(a) In the case of an application for
registration to conduct research with
controlled substances in schedule I, the
Director shall refer such application to
the Secretary, who shall determine the
qualifications and competency of the
applicant as well as the merits of the
research protocol. The Secretary, in de-
termining the merits of a research pro-
tocol, shall consult with the Director as
to effective procedures to safeguard ade-
quately against diversion of such con-
trolled substances from legitimate med-
ical or scientific use. If the Secretary
finds the applicant qualified and compe-
tent and the research protocol meritori-
ous and adequately safeguarded, he shall
so notify the Director, and the Director
shall register the applicant unless he
finds registration should be denied on
a ground specified in section 304(a) of
the Act. f

(b) If the Secretary is unable to find
the applicant qualified or the Director
finds that grounds exist for the denial
of the application, the Director shall is-
sue an order to show cause pursuant to
§ 301.48 and, if requested by the appli-
cant, hold a hearing on the application
pursuant to § 301.51.

es.
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§ 301.43 Application for bulk manufac-
ture of schedule I and 1T substances.

In the case of an application for regis-
tration or reregistration to manufacture
in bulk a basic class of confrolled sub-
stance listed in schedule I or II, the
Director shall, upon the filing of such ap-
plication, publish in the FEDERAL REGISTER
a notice naming the applicant and stat-
ing that such applicant ha. applied to he
registered as a bulk manufacturer of a
basic class of narcotic or nonnarcotic
controlled substance, which class shall be
identified. A copy of said notice shall be
mailed simultaneously to each person
registered as a bulk manufacturer of that
basic class and to any other applicant
therefor. Any such person may, within
30 days from the date of publication of
the notice in the FEpErAL REGISTER, file
with the Director written comments on
or objections to the issuance of the pro-
posed registration, and may, at the same
time, file a written request for a hearing
on the application. If a hearing is re-
quested, the Director shall hold a hearing
on the application pursuant to § 301.51.
Notice of the hearing shall be published
in the FepeEraL REGISTER and shall be
mailed simultaneously to the applicant
and to all persons to whom notice of the
application was mailed. Notice of the
hearing shall contain a summary of all
comments and objections filed regarding
the application and shall state the time
and place for the hearing, which shall
not be less than 30 days after the date
of publication of such notice in the Fep-
ERAL REGISTER. A hearing pursuant to this
section may be consolidated with a hear-
ing held pursuant to § 301.44 or § 301.45.

(b) In order to provide adequate com-
petition, the Director shall not be re-
quired to limit the number of manu-
facturers in any basic class to a number
less than that consistent with mainte-
nance of effective controls against diver-
sion solely because a smaller number is
capable of producing an adequate and
uninterrupted supply.

(¢) This section shall not apply to the
manufacture of basic classes of con-
trolled substances listed in schedule I as
an incident to research authorized pur-
suant to § 301.42.

§ 301.44 Certificate of registration: de-
nial of registration.

(a) The Director shall issue a certifi-
cate of registration (BND Form 223) to
an applicant if the issuance of registra-
tion or reregistration is required under
the applicable provisions of section 303
of the Act (21 U.S.C. 823). In the event
that the issuance of registration or rereg-
istration is not required, the Director
shall deny the application. Before
denying any application, the Director,
shall issue an order to show cause pur-
suant to § 301.48 and, if requested by the
applicant, shall hold a hearing on the
application pursuant to § 301.51.

(b) The certificate of registration
(BND Form 223) shall contain the name,
address, and registration number of the
registrant, the activity authorized by the
registration, the schedules and/or con-
trolled substances which the registrant
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is authorized to handle, and the expira~
tion date of the registration. The regis-
trant shall prominently display the cer-
tificate of registration at the registered
location,

§301.45 Suspension or revocation of
registration.

(a) The Director may suspend any
registration pursuant to section 304(a)
of the Act (21 US.C. 824(a)) for any
period of time he determines.

(b) The Director may revoke any
registration pursuant to section 304(a)
of the Act (21 U.S.C. 824(a)).

(c) Before revoking or suspending any
registration, the Director shall issue an
order to show cause pursuant to § 301.48
and, if requested by the registrant, shall
hold a hearing pursuant to § 301.51, Not-
withstanding the requirements of this
section, however, the Director may sus-
pend any registration pending a final
order pursuant to § 301.46.

(d) Upon service of the order of the
Director suspending or revoking registra-
tion, the registrant shall immediately
deliver his certificate of registration and
any order forms in his possession to the
nearest office of the Bureau. The sus-
pension or revocation of a registration
shall suspend or revoke any quota fixed
for the registrant pursuant to 21 CFR
Part 303. Also, upon service of the order
of the Director revoking registration, the
registrant shall, as instructed by the
Director,

(1) Deliver all controlled substances
in his possession to the nearest office of
the Bureau or to authorized agents of
the Bureau; or

(2) Place all controlled substances in
his possession under seal as described in
section 304(f) of the Act (21 USLC.
824(f)).

(e) In the event that revocation or
suspension is limited to a particular con-
trolled substance or substances, the
registrant shall be given a new certificate
of registration for all substances not
affected by such revocation or suspen-
sion. The registrant shall deliver the old
certificate of registration and, if appro-
priate, any order forms in his possession
to the nearest office of the Bureau. Also,
the registrant shall, as instructed by the
Director,

(1) Deliver to the nearest office of the
Bureau or to authorized agents of the
Bureau all of the particular controlled
substance or substances affected by the
revocation or suspension which are in his
possession; or

(2) Place all of such substances under
seal as deseribed in section 304(f) of the
Act (21 US.C. 824(f)).

§301.46 Suspension of registration
pending final order.

(a) The Director may suspend any
registration simultaneously with or at
any time subsequent to the service upon
the registrant of an order to show cause
why such registration should not be re-
voked or suspended, in any case where
he finds that there is an imminent dan-
ger to the public health or safety. If the
Director so suspends, he shall serve with

the order to show cause pursuant to
§ 301.48 an order of immediate suspen-
sion which shall contain a statement of
his findings regarding the danger to pub.
lic health or safety.

(b) Upon service of the order of im-
mediate suspension, the registrant shall
promptly return his certificate of regis-
tration and any order forms in his
possession to the nearest office of the
Bureau. The suspension of any registra-
tion under this section shall suspend any
quota fixed for the registrant pursuant
to 21 CFR Part 303. Also, upon service of
the order of the Director immediately
suspending registration, the registrant
shall, as instructed by the Director,

(1) Deliver all affected controlfed sub-
stances in his possession to the nearest
office of the Bureau or to authorized
agents of the Bureau; or

(2) Place all of such substances under
seal as described in section 304(f) of the
Act (21 US.C. 824(1)),

(¢) Any suspension shall continue in
effect until the conclusion of all proceed-
ings upon the revocation or suspension,
including any judicial review thereof,
unless sooner withdrawn by the Director
or dissolved by a court of competent
jurisdiction. Any registrant whose regis-
tration is suspended under this section
may request a hearing on the reyocation
or suspension of his registration at a
time earlier than specified in the order
to show cause pursuant to § 301.48, which
request shall be granted by the Director,
who shall fix a date for such hearing
as early as reasonably possible,

§301.47 Exiension of registration pend-
ing final order.

In the event that an applicant for
reregistration (who is doing business un-
der a registration previously granted and
not revoked or suspended) has applied
for reregistration at least 45 days before
the date on which the existing registra-

" tion is due to expire, and the Director has

issued no order on the application on the
date on which the existing registration is
due to expire, the existing registration of
the applicant shall automatically be ex-
tended and continue in effect until the
date on which the Director so issues his
order. The Director may extend any
other existing registration under the cir-
cumstances contemplated in this section
even though the registrant failed to apply
for reregistration at least 45 days before
expiration of the existing registration,
with or without request by the registrant,
if the Director finds that such exfension
is not inconsistent with the public health
and safety.

§ 301.48 Order to show cause,

(a) If, upon examination of the ap-
plication for registration from any appii-
cant and other information gathered by
the Bureau regarding the applicant, the
Director is unable to make the deter-
minations required by the applicable
provisions of section 303 of the Act (21
US.C. 823) to register the applicant, the
Director shall serve upon the applicant
an order to show cause why the registra-
tion should not ke denied.
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(p) If, upon information gathered by
the Bureau regarding any registrant, the
pirector determines that the registra-
tion of such registrant is subject to sus-
pension or revocation pursuant to sec-
tion 304.0f the Act (21 U.S.C. 824), the
Director shall serve upon the registrant
an order to show cause why the registra-
tion should not be revoked or suspended.

(¢c) The order. to show cause shall call
upon the applicant or registrant to ap-
pear before the Director at a time and
place stated in the order, which shall
not be less than 30 days after the date
of receipt of the order. The order to show
cause shall also contain a statement of
the lecal basis for such hearing and for
the denial, revoeation, or suspension of
registration and a summary of the mat-
ters of fact and law asserted.

(d) Upon receipt of an order to show
cause, the applicant or registrant must,
if he desires a hearing, file a request for
a hearing pursuant to § 301.55. If a hear-
ing is requested, the Director shall hold
a hearing at the time and place stated
in the order, pursuant to § 301.51.

(e) When authorized by the Director,
any agent of the Bureau may serve the
order to show cause.

HEARINGS
§ 301.51

(a) In any case where the Director
shall hold a hearing on any registration
or application therefor, the procedures
for such hearing shall be governed gen-
erally by the adjudication procedures set
out in the Administrative Procedure Act
(5 US.C. 551-559) and specifically by
sections 303 and 304 of the Act (21 US.C.
823-824) and §§ 301.52-301.73.

(b) Any hearing under this part shall
be independent of, and not in lieu of,
criminal prosecutions or other proceed-
ings under the Act or any other law of
the United States.

§301.52

Hearings generally.

Purpose of hearing.

If requested by a person entitled to a
pem-;n,fz. the Director shall hold a hear-
ing for the purpose of receiving factual
evidence regarding the issues involved
in the denial, revocation, or suspension
of any registration, and the granting of
any application for registration to manu-
facture in bulk a basic class of controlled
sub.\'.tance listed in schedule I or II. Ex-
tensive argument should not be offered
Into evidence but rather presented in
opening or closing statements of counsel
Or in memoranda or proposed findings
of fact and conclusions of law.

§301.53

rules.

{ }"he Director or the presiding officer
{With respect to matters pending before
om) may modify or waive any rule in
s part by notice in advance of the
f&flmg. if .he determines that no party
:1 a_h? hearing will be unduly prejudiced
8 ém' the ends of justice will thereby be
Served. Such notice of modification or

Waiver shall be made a part of the record
of the hearing,

Waiver or modification of
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§ 301.54 Filings: address: hours.

Documents required or permitted to be
filed in, and correspondence relating to,
hearings governed by the regulations in
this part chall be filed with the Hearing
Clerk, Bureau of Narcotics and Danger-
ous Drugs, U.S. Department of Justice,
Washington, D.C. 20537. This office is
open Monday through Friday from 9 a.m.
to 5:30 p.m. eastern standard or daylight
saving time, whichever is effective in the
District of Columbia at the time, except
on national legal holidays. Documents
shall be dated and deemed filed upon
receipt by the Hearing Clerk.

§ 301.55 Request for hearing or appear-
ance; waiver.

(a) Any person entitled to and desir-
ing a hearing pursuant to §§ 301.42-
301.45 shall, within 30 days after the date
of receipt of the order to show cause
(or the date of publication of notice of
the application for registration in the
FEDERAL REGISTER in the case of § 301.43),
file with the Director a written request
for a hearing.

(b) Any person entitled to and desir-
ing to participate in a hearing pursuant
to § 301.43 shall, within 30 days of the
date of publication of notice of the hear-
ing in the FEpERAL REGISTER, file with the
Director a written notice of his intention
to participate in such hearing.

(c) Any persons entitled to a hear-
ing or to participate in a hearing pur-
suant to §§301.42-301.45 may, within
the period permitted for filing a request
for a hearing or a notice of appearance,
file with the Director a waiver of an op-
portunity for a hearing or to participate
in a hearing, together with a written
statement regarding his position on the
matters of fact and law involved in such
hearing. Such statement, if admissible,
shall be made a part of the record and
shall be considered in light of the lack
of opportunity for cross-examination in
determining the weight to be attached
to matters of fact asserted therein.

(d) If any person entitled to a hear-
ing or to participate in a hearing pur-
suant to §§301.42-301.45 fails to file a
request for a hearing or a notice of
appearance, or if he so files and fails to
appear at the hearing, he shall be
deemed to have waived his opportunity
for the hearing or to participate in the
hearing, unless he shows good cause for
such failure.

{e) If all persons entitled to a hear-
ing or to participate in a hearing waive
or are deemed to waive their opportunity
for the hearing or to participate in the
hearing, the Director may cancel the
hearing, if scheduled, and issue his final
order pursuant to §301.72 without a
hearing.

§ 301.56 Appearance:
authorization.

(a) Any applicant or registrant may
appear in person or by a representative
in a hearing on his registration or ap-
plication and may be heard with respect
to matters relevant to the issues under
consideration. In the case of any appli-
cation for registration to manufacture

representation :
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in bulk a basic class of any controlled
substance listed in schedule I or II, any
persons registered as a bulk manufac-
turer of that basic class and any other
applicant therefor may appear in person
or by a representative in a hearing on
the application and may be heard with
respect to matters relevant to the issues
under consideration.

(b) A representative must be either an
employee of the applicant or registrant or
an attorney at law who is a member of
the bar in good standing of any State
and admitted to practice before the high-
est court of that jurisdiction. Any repre-
sentative may be required by the Di-
rector or the presiding officer to present
a notarized power of attorney showing
his authority to act in such representa-
tive capacity and/or an affidavit or cer-
tificate of admission to practice.

§ 301.57 Burden of proof.

(a) At any hearing on an application
to manufacture any controlled substance
listed in schedule I or II, the applicant
shall have the burden of proving that the
requirements for such registration pur-
suant to section 303(a) of the Act (21
U.S.C. 823(a)) are satisfied. Any other
person participating in the hearing pur-
suant to § 301.43 shall have the burden
of proving any propositions of fact or
law asserted by him ir the hearing.

(b) At any other hearing for the
denial of a registration, the Bureau shall
have the burden of proving that the re-
quirements for such registration pursu-
ant to section 303 of the Act (21 US.C,
823) are not satisfied.

(¢) At any hearing for the revocation
or suspension of a registration, the Bu-
reau shall have the burden of proving
that the requirements for such revoca-
tion or suspension to section 304(a) of
the Act (21 U.S.C. 824(a)) are satisfied.

§ 301.58 Presiding officer.

A presiding officer, designated by the
Director, shall preside over all hearings.
The functions of the presiding officer
shall commence upon his designation and
terminate upon the certification of the
record to the Director. The presiding of-
ficer shall have the duty to conduct a
fair hearing, to take all necessary action
to avoid delay, and to maintain order,
He shall have all powers necessary to
these ends, including (but not limited to)
the power to:

(a) Arrange -and change the date,
time, and place of hearings (other than
the time and place prescribed in § 301.60)
and prehearing conferences and issue
notice thereof.

(b) Hold conferences to settle, sim-
plify, or determine the issues in a hear-
ing, or to consider other matters that
may aid in the expeditious disposition of
the hearing.

(¢) Require parties to state their posi-
tion in writing with respect to the vari-
ous issues in the hearing and to exchange
such statements with all other parties.

(d) Examine witnesses and direct wit-
nesses to testify.

(e) Receive, rule on, exclude, or limit
evidence. -
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(f) Rule on procedural items pending
before him.

(g) Take any action permitted to the
presiding officer as authorized by this
Part or by the provisions of the Admin-
istrative Procedure Act (5 U.S.C. 551-
559).

§ 301.59 Conduct of hearing and par-
lies: ex parte communications.

(a) Hearings shall be conducted in
an informal but orderly manner in ac-
cordance with law and the directions of
the presiding officer.

(b) Participants in any hearing and
their representatives, whether or not
members of the bar, shall conduct them-
selves in accordance with judicial stand-
ards of practice and ethics and the di-
rections of the presiding officer. Refusal
to comply with this section shall consti-
tute grounds for immediate exclusion
from any hearing.

(¢c) If any official of the Bureau is
contacted by any individual in private or
public life concerning any matter which
is the subject of any hearing, at any time
after the date on which the applicant re-
ceives an order to show cause pursuant to
§ 301.48, or the date on which a notice
of hearing on the application is published
pursuant to §301.43 (whichever is
sooner), the official who is contacted
shall prepare a memorandum setting
forth the substance of the conversation
and shall file this memorandum in the
appropriate public docket file. The pre-
siding officer and employees of the
Bureau shall comply with the require-
ments of 5 U.S.C. 5564(d) regarding ex
parte communications and participation
in any hearing.

§ 301.60 Time and place of hearing.

The hearing will commence at the
place and time designated in the order to
show cause or notice of hearing published
in the FeperAL REGISTER (unless ex-
pedited pursuant to §301.46(c)) but
thereafter it may be moved to a different
place and may be continued from day to
day or recessed to a later day without
notice other than announcement thereof
by the presiding officer at the hearing.

§ 301.61 Prehearing conference.

The presiding officer on his own
motion, or on the motion of any party
for good cause shown, may direct all
parties to appear at a specified time and
place for a conference for:

(a) The simplification of the issues.

(b) 'The possibility of obtaining
stipulations, admission of facts, and
documents,

(¢) The possibility of limiting the
number of expert witnesses.

(d) The identification, and if practica-
ble, the scheduling of all witnesses to
be called.

(e) The advance submission at the
prehearing conference of all documen-
tary evidence and affidavits to be marked
for identification.

(f) Such other matters as may aid in
the expeditious disposition of the
hearing.

PROPOSED RULE MAKING

§ 301.62 Prehearing ruling.

The presiding officer may have the
prehearing conference report verbatim
and shall make a ruling reciting the
action taken at the conference, the
agreements made by the parties, the
schedule of witnesses, and a statement
of the issues for hearing. Such ruling
shall control the subsequent course of
the hearing unless modified by a subse-
guent ruling.

§301.63 Submission of documentary
evidence and aflidavits and identifi-
cation of witnesses subsequent to
prehearing conference.

All documentary evidence and affi-
davits not submitted and all witnesses
not identified at the prehearing con-
ference shall be submitted or identified
to the presiding officer as soon as possi-
ble, with a showing that the offering
party had good cause for failing to so
submit or identify at the prehearing con-
ference. If the presiding officer deter-
mines that good cause does exist, the
documents or affidavits shall be sub-
mitted or witnesses identified to all
parties sufficiently in advance of the
offer of such documents or affidavits or
witnesses at the hearing to avoid prej-
udice or surprise to the other parties. If
the presiding officer determines that good
cause does not exist, he may refuse to
admit as evidence such documents or
affidavits or the testimony of such
witnesses.

§301.64 Summary of testimony; affi-
davits.

(a) The presiding officer may direct
that summaries of the direct testimony
of witnesses be prepared in writing and
served on all parties in advance of the
hearing. Witnesses will not be permitted
to read summaries of their testimony into
the record and all witnesses shall be
available for cross-examination. Each
witness shall, before proceeding to tes-
tify, be sworn or make affirmation.

(b) Afidavits submitted at the pre-
hearing conference or pursuant to
§ 301.63 with good cause may be
examined by all parties and opposing
affidavits may be submitted to the pre-
siding officer within a period of time
fixed by him. Affidavits admitted into
evidence shall be considered in light of
the lack of opportunity for cross-exami-
nation in determining the weight to be
attached to statements made therein.

§ 301.65 Submission
evidence,

(a) The presiding officer shall admit
only evidence that is competent, relevant
material and not unduly repetitious.

(b) Opinion testimony shall be ad-
mitted when the presiding officer is satis-
fied that the witness is properly qualified.

(¢) The authenticity of all documents
submitted in advance shall be deemed
admitted unless written objection thereto
is filed with the presiding officer, except
that a party will be permitted to chal-
lenge such authenticity at a later time
upon & showing of good cause for failure
to have filed such written objection,

and receipt of
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(d) Samples, if otherwise admissible
into evidence, may be displayed at the
hearing and may be described for pur-
poses of the record, or may be admitteq
in evidence as exhibits,

(e) Where official notice is taken or
is to be taken of a material fact not
appearing in the evidence of record, any
party, on timely request, shall be ai-
gorttied opportunity to controvert such

act.

(f) The presiding officer shall file as
exhibits copies of the following docu-
ments:

(1) The order to show cause issued
pursuant to § 301.48 or notice of hearing
published pursuant to § 301.43;

(2) Any notice of waiver or modifica-
tion of rules made pursuant to § 301.53;

(3) Any waiver of hearing (together
with any statement filed therewith) filed
pursuant to § 301.55;

(4) The prehearing ruling, if any,
made pursuant to § 301.62; and

(5) Any other document necessary io
show the basis for the hearing.

§ 301.66 Objections; offer of proof.

If any party in the hearing objects to
the admission or rejection of any evi-
dence or to other limitation of the scope
of any examination or cross-examina-
tion, he shall state briefly the grounds
for such objection without extended ar-
gument or debate thereon except as per-
mitted by the presiding officer. A ruling
of the presiding officer on any such ob-
jection shall be a part of the transcript,
together with such offer of proof as has
been made if a proper foundation has
been laid for its admission, An offer of
proof made in connection with an objec-
tion taken to any ruling of the presiding
officer rejecting or excluding proffered
oral tesfimony shall consist of a state-
ment of the substance of the evidence
which the party contends would be ad-
duced by such testimony; and, if the ex-
cluded evidence consists of evidence in
documentary or written form a copy of
such evidence shall be marked for identi-
fication and shall accompany the records
as the offer of proof.

§ 301.67 Exceptions to rulings.

Exceptions to rulings of the presiding
officer are unnecessary. It is sufficient
that a party, at the time the ruling of
the presiding officer is sought, makes
known the action that he desires the
presiding officer to take, or his objec-
tion to an action taken, and his grounds
therefor.

§301.68 Appeal from ruling of presid-
ing officer.

Rulings of the presiding officer may
not be appealed to the Director prior ©
his consideration of the entire hearing,
except with the consent of the presiding
officer and where he certifies on the rec-
ord or in writing that the allowance of
an interlocutory appeal is clearly neces-
sary to prevent exceptional delay, €x-
pense, or prejudice to any party or sub-
stantial detriment to the public inl}erest.
If an appeal is allowed, any party in the
hearing may file a brief in quintuplicate
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with the Director within such period
that the presiding officer directs."No oral
argument will be heard unless the Di-
rector directs otherwise.

£301.69 Official transcript; index; cor-
" rections.

(a) Testimony given at a hearing shall
he reported verbatim. The Bureau will
make provision for a stenographic record
of the testimony and for such copies of
the transcript thereof as it requires for
its own purpose. Any person desiring a
copy of the transcript of the testimony
and exhibits taken at the hearing or of
any part thereof (except such materials
as are described in § 301.04(b)) shall ke
‘entitled to the same upon application to
the Hearing Clerk of the Bureau and
lupon payment of the costs thereof.

(b) At the close of the hearing, the
presiding officer shall afford the parties
Land witnesses time (not longer than 30
days, except in unusual cases) in which
to submit written proposed corrections
of the transeript, pointing out errors
that may have been made in transerib-
ing the testimony. The presiding officer
shall promptly thereafter order such
corrections made as in his judgment are
required to make the transcript conform
to the testimony,

§301.70 Proposed findings of faet and
conclusions of law.

Any party in the hearing may file in
quintuplicate proposed findings of fact
and conclusions of law within the time
fixed by the presiding officer. Any party
so filing shall serve one copy of his pro-
posed findings and conelusion upon each
other party in the hearing. The party
shall include a statement of supporting
reasons for the proposed findings and
conclusions, together with evidence of
record (including specific and complete
citations of the pages of the transcript
and exhibits) and citations of authori-
ties relied upon.

§301.71  Report and record.

As soon as practicable after the time
for the parties to file proposed findings
0{ ff}Ct'and conclusions of law has ex-
bired, the presiding officer shall prepare
& report confaining the following:

@) His recommended rulings on the
Proposed findings of fact and conclu-
8lons of law,

(b) His recommended findings of fact
and conclusions of law, with the reasons
therefor,

{¢) His recommended decision.

m'erzlz)xflpresiding officer shall certify to
tai irector the record, which shall con-
t'ren ;he, transeript of testimony, exhibits,
a1 dings of fact and conclusions of
p;o\' Proposed by the parties, and his re-
& :LDL })?n receipt of the certified record,
r(.]:m{xc«.tor shall serve one copy of the
-POT% of the presiding officer upon each
Rarty in the hearing.
§301.72 Final order.
in?; ;oon. as practipable after the presid-
Di’renlcrﬂ has certified the record to the
or&eL or, the Director shall issue his
T on the granting, denial, revocation,
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or suspension of registration. In the
event that an application for registra-
tion to manufacture in bulk a basic class
of any controlled substance listed in
schedule I or II is granted, or any ap-
plication for registration is denied, or
any registration is revoked or suspended,
the order shall include the findings of
fact and conclusions of law upon which
the order is based. The order shall
specify the date on which it shall take
effect. The Director shall serve one copy
of his order upon each party in the
hearing.

§ 301.73 Copies of petitions for judicial
review.

Copies of petitions for judicial review,
filed pursuant to section 507 of the Act
(21 U.S.C. 877) shall be delivered to and
served upon the Director in quintuplicate.
The Director shall certify the record of
the hearing and shall file the certified
record in the appropriate U.S. Court of
Appeals.

MODIFICATION, TRANSFER AND TERMINATION
OF REGISTRATION

§ 301.81 Modification in registration.

Any registrant may apply to modify his
registration to authorize the handling of
additional controlled substances by filing
an application and paying the appro-
priate fee in the same manner as an ap-
plication for new registration.

§ 301.82 Termination of registration.

The registration of any person shall
terminate if and when such person dies,
ceases legal existence, discontinues busi-
ness or professional practice, or changes
his name or address as shown on the
certificate of registration. Any registrant
who ceases legal existence, discontinues
business or professional practice, or
changes his name or address as shown
on the certificate of registration shall
notify the Director promptly of such
fact. In the event of a change in name
or address, the person may apply for a
new registration in advance of the effec-
tive date of such change.

§ 301.83 Transfer of registration.

No registration or any authority con-
ferred thereby shall be assigned or other-
wise transferred except upon such con-
ditions as the Director may specifically
designate and then only pursuant to his
written consent.

SECURITY CONTROLS

§ 301.91 Purpose.

(a) All registrants shall provide se-
curity controls to guard against theft
and diversion of controlled substances.
‘The security controls shall be commen-
surate with the quantity of controlled
substances in the possession of the regis-
trant in normal business operations. Any
substantial increase in the quantity of
controlled substances in the possession
of the registrant shall require a com-
mensurate increase in security controls.

(b) All registrants who receive or ship
substantial quantities of controlled sub-
stances in normal business operations
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shall employ safeguards necessary to
guard against intransit losses.

(¢) The following regulations are in-
tended as standards for the construc-
tion and maintenance of security facili-
ties and areas used in processing and
storing controlled substances. Substantial
compliance with these standards may be
deemed sufficient by the Bureau after
evaluation of the overall security con-
trols.

(d) The security controls of persons
presently registered under the Harrison
Narcotic Act shall be deemed in com-
pliance with the following security regu-
lations, provided that the Bureau has
previously approved them. All such regis-
tered persons shall so notify the Bureau
before May 1, 1971, indicating that prior
Bureau approval was given and describ-
ing the security controls, except where
such description is on file with the
Bureau, in which case reference to that
fact will suffice., . y

(e) Construction of any new facilities
and/or areas used in processing and/or
storing controlled substances by persons
included within paragraph (d) of this
section must comply with the following
security regulations.

§ 301,92 Manufacturers, distributors,
importers and exporters: schedule I
and 11 substances. =

(a) Vault. All raw, bulk and in-process
materials, in addition to finished prod-
ucts, shall be stored in a vault, the walls,
floor, and ceiling of which shall be con-
structed of not less than eight (80 inches
of concrete, reinforced vertically and
horizontally with one-half (%) inch
steel rods tied (6) inches on center. How-
ever, where a vault is to be constructed
on an existing floor, such floor shall be
deemed adequate provided that it con-
sists of a concrete slab not less than 6
inches thick and an additional layer of
concrete not less than four (4) inches,
reinforced in accordance with the above
criteria.

(b) Vault entrance. A vault door shall
be installed containing a combination
lock, re~locking device, and at least one-
half (%) inch steel plate. A “day-gate,”
which is self-closing and self-locking,
shall also be installed for use during the
normal hours of operation in which the
vault door is open. 5

(e) Electrical protection. (1) The vault
perimeter shall be equipped with:

(i) An alarm, which upon unauthor-
ized entry, shall transmit a signal di-
rectly to a central station protection
company and/or a local or State police
agency which has a legal duty to respond;
and

(ii) Hold-up buttons at strategic
points of entry to the vault’s perimeter
area.

(2) The vault shall be equipped with:

(1) Contact switches for the vault
door; and

(ii) One of the following:

(@) Complete lacing of the walls, floor,
and ceiling of the vault;

(b) Sensitive ultrasonic equipment
within the vault;

(¢) Sensitive sound accumulator sys-
tem; or
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(d) Any device designed to detect il-
legal entry as may be approved by the
Bureau.

(d) Separate manufacturing area.
Manufacturing, including bottling, label-
ing and packaging, shall be conducted
in an area separate from the area of
manufacture of noncontrolled sub-
stances, except in an area where the secu-
rity requirements for schedule I or
schedule IT substances apply, in which
case both schedule I or II substances and
noncontrolled substances may be manu-
factured in such area.

(e) In-process substances, All in-
process substances shall be returned to
the vault at the end of each work day,
except where a continuous process or
other normal manufacturing operation
should not be interrupted, in which case
the processing area shall be securely
locked, with an alarm, which upon un-
authorized entry, shall transmit a signal
directly to a central station protection
company and/or local or State police
agency which has a legal duty to
respond.

(f) Accessibility. The vault and manu-
facturing areas shall be accessible only
to those employees required for efficient
operation,

§ 301.93 Manufacturers, distributors,
importers and exporters: schedule
111, 1V and V substances.

(a) Secure enclosure. All raw, bulk,
and in-process materials, in addition to
finished products shall be stored in a
secure enclosure, A secure enclosure may
include an entire building and/or an area
located therein, provided that the follow-
ing requirements are met:

(1) Electrical protection. All enclosure
entrances shall be eguipped with an
alarm, which upon unauthorized entry,
shall transmit a signal directly to a cen-
tral station protestion company and/or
a local or State police agency has a legal
duty to respond.

(2) Accessibility. The sccure enclosure
shall be accessible only to those employ-
ees required for efficient operation.

(b) Enclosure entrance. Where the se-
cure enclosure is an area located within
an entire building, the entrance to such
enclosure shall be equipped with a gate
or door which is both self-closing and
self-tocking.

§ 301.94 Manufacturers, distributors,
importers, and exporters: additional
security control,

(a) A good faith inquiry shall be made
with either the Bureau or the appropri-
ate State drug registration agency to de-
termine whether a person ordering
controlled substances, who is unknown
to the registrant, is validly registered
to possess the ordered controlled
substances.

(b) A system shall be designed and
operated to inform the registrant, who
shall in turn inform the Bureau, of sus-
picious orders of controlled substances.
Suspicious orders may include, but are
not limited to, orders of unusual size,
orders which deviate substantially from
a normal pattern, and orders of unusual
frequency.
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(¢) The Bureau shall be notified by
the registrant of the loss or theft of

controlled substances.

(d) The registrant shall not distribute
any controlled substance listed in sched-
ule I or II, or any narcotic controlled
substance listed in schedule III, IV, or
V, as a sample to any potential or cur-
rent customer.

§ 301.95 Practitioners: schedule I sub-

stances.

Controlled substances listed in sched-
ule I shall be stored in a safe with an
Underwriters’ Laboratories Burglary
Rating of at least TRTI-30 or the
equivalent, If the safe weighs less than
750 pounds, it shall be bolted or ce-
mented to the wall or floor in such a way
that it cannot be removed. If the safe
weighs more than 750 pounds, it shall be
rendered immobile by removing all roll-
ing equipment from the base. The safe
shall be equipped with an electrical
alarm device.

§ 301.96 Practitioners: schedule Il sub-

stances.

Controlled substances listed in sched-
ule II shall be stored in a securely locked,
substantially constructed cabinet.

§ 301.97 Practitioners: schedules 111, IV,
and V substances.

Controlled substances listed in sched-
ules III, IV, and V shall be stored in a
locked cabinet. However, pharmacies
may dispense such substances through-
out the noncontrolled substances stock
in such a manner as to obstruct the theft
or diversion of the controlled substances.

PART 302—LABELING AND PACKAG-
ING REQUIREMENTS FOR CON-
TROLLED SUBSTANCES

§ 302.01 Secope of Part 302.

Reqguirements governing the labeling
and packaging of controlled substances
pursuant to section 305 of the Act (21
U.S.C. 825) set forth generally be that
section and specifically by the sections
of this part.

§ 302.02 Definitions.

As used in this part, the following
terms shall have the meanings specified:

(a) The term “‘commercial container”
means any bottle, jar, tube, ampule,
or other receptacle in which a substance
is held for distribution or dispensing to
an ultimate user, and in addition, any
box or package in which the receptacle
is held for distribution or dispensing to
an ultimate user. The term “commercial
container” does not include any package
liner, package insert -or other material
kept with or within a commercial con-
tainer, nor any carton, crate, drug, or
other package in which commercial con-
tainers are stored or are used for ship-
ment of controlied substances.

(b) The term “label” means any dis-
play of written, printed, or graphic mat-
ter placed upon the commercial con-
tainer of any controlled substance by
any manufacturer of such substance.

(¢) The term “labeling” means all
labels and other written, printed, or
graphic matter (1) upon any controlled
substance or any of its commercial con-
tainers or wrappers, or (2) accompany-
ing such controlled substance.

(d) The term “manufacture” means
the producing, preparation, propagation,
compounding, or processing of a drug or
other substance or the packaging or re-
packaging of such substance, or the
labeling or relabeling of the commercial
container of such substance, but does
not include the activities of a prac-
titioner who, as an incident to his admin-
istration or dispensing such substance in
the course of his professional practice,
prepares, compounds, packages or labels
such substance.

(e) Any term not defined in this sec-
tion shall have the definition set forth
in section 102 of the Act (21 US.C. 802)
or §301.02 of this chapter.

§ 302.03 Symbol required ; exceptions.

(a) Each commercial container of a
controlled substance (except for a con-
trolled substance excepted by the Direc-
tor pursuant to Part 308 of this chapter)
shall have printed on the label the sym-
bol designating the schedule in which
such controlled substance is listed. Each
such commercial container, if it other-
wise has no label, must bear a label com-
plying with the requirement of this part.

(b) Each manufacturer shall print
upon the labeling of each controlled
substance distributed by him the sym-
bol designating the schedule in which
such controlled substance is listed.

(¢) The following symbols shall desig-
nate the schedule corresponding thereto:

Schedule Symbol
Schedule T (Tor C-1
Sehpdute Yy L S u il e ({or c-11
Schedule I oo oooooeemee {Por ¢-111
Schedule IV oo @ or C-1V
Schedule Voooooooooemnnon &or c-V

The word “schedule” need not be used.
No distinction need be made between
narcotic and nonnarcotic substances.

(d) The symbol is not required on 2
carton or wrapper in which a commercgnl
container is held if the symbol is easily
legible through such carton or wrapper.

(e) The symbol is not required on a
commercial container too small or other-
wise unable to accommodate a label, il
the symbol is printed on the box or pack-
age from which the commercial contain-
er is removed upon dispensing to an
ultimate user.

(f) The symbol is not required on 9
commercial container containing, or o
the labeling of, a controlled substance
being utilized in clinical research in-
volving blind and double blind studies.

§ 302.04

label._

(a) The symbol shall be prominently
located on the right upper corner of the
principal panel of the label of the com-
mercial container and/or the panel ol
the commercial container normally dis-

Location and size of symbol o
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played to dispensers of any controlled
substance listed in schedules I through
1vV. The symbol must be at least two
times as large as the largest type other-
wise printed on the label.

(b) In lieu of locating the symbol in
the corner of the label, as preseribed in
paregraph (a) of this section, the sym-
hol may be overprinted on the label, in
which case the symbol must be printed
at least one-half the size of the label and
in a contrasting color to all other print-
ing on the label. Every commercial con-
tainer of any controlled substance listed
in schedule V shall have the symbol over-
printed on the label in accordance with
this subsection,

(¢) In all cases the symbol shall be
clear and large enough to afford easy
identification of the schedule of the con-
trolled substance upon inspection without
removal from the dispenser’s shelf,

§302.05 Location and size of symbol on
labeling.

The symbol shall be prominently lo-
cated on all labeling other than labels
covered by § 302.04. In all cases the sym-
bol shall be clear and large enough to
afford prompt identification of the
controlled substance upon inspection of
the labeling,

§302.06 Effective dates of labeling re-
quirements,

(a) In the case of a controlled sub-
stance listed in any schedule on May 1,
1971, and manufactured after Decem-
hgr 1, 1971, all labels on commerecial con-
tainers of, and all labeling of, that
substance shall comply with the require-
ments of § 302.02.

() In case of a controlled substance
listed on a schedule on May 1, 1971, and
thereafter transferred to another sched-
ule, and in the case of a controlled sub-
stance added to any schedule after May 1,
1971, all labels on commereial containers
of, and all labeling of, that substance
shall comply with the requirements of
§_J02_.0;‘ not later than 180 days following
the date on which the transfer or addi-
tion becomes effective.

{¢) The Director may, in the case of
any controlled substance, require com-
pliance with the requirements of § 302.02
Within a period of time shorter than re-
Qulred by this section if he finds that
fmergency conditions exist necessitating
a0 earlier effective date.

(@) Until compliance is required un-
der this section, the label on commereial
'C:I}.u iner containing, and the labeling of,
«‘:j;.‘- controlled substance shall comply
p 'th any requirements under Federal law
;i‘\bu:.labels of such containers and as to
. eling of such substances existing prior
f the effective date preseribed in this
section.

§302.07 Sealing  of
stances,

m‘“,‘v On each bottle, multiple dose vial,
o er commercial container of any
r~'~11'-“~01‘10d substance listed in schedules
E-(ql{.d,"’" II, and of any narcotic con-
ooted substance listed in schedule IIT
or IV, there shall be securely affixed to

controlled sub-
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the stopper, cap, lid, covering, or wrap-
per or such container a seal to insure its
integrity and to disclose upon inspection
any tampering or opening of the
container,

(b) Any seal accepted for use under
Federal law prior to May 1, 1971, shall
be deemed acceptable for use under this
section.

PART 303—QUOTAS
GENERAL INFORMATION
§ 303.01 - Scope of Part 303.

Procedures governing the establish-
ment of production and manufacturing
quotas on basic classes of controlled sub-
stances listed in schedules 1 and II pur-
suant to section 306 of the Act (21 U.S.C.
826) are governed generally by that sec-
tion and specifically by the sections of
this part.

§ 303.02 Definitions.

. As used in this part, the following
terms shall have the meanings specified:
(a) The term *inventory” means all
factory and branch stocks in finished
form of a basic class of controlled sub-
stance manufactured or otherwise ac-
quired by a registrant, whether in bulk,
commercial containers, or contained in
pharmaceutical preparations in the pos-
session of the registrant (including
stocks held by the registrant under sep-
arate registration as a manufacturer,
importer, exporter, or distributor) .

(b) The term “net disposal” means
the quantity of a basic class of con-
trolled substance sold, exchanged, given
away, used in the production of another
substance (whether a controlled sub-
stance or not), contained in or combined
with other substances or otherwise con-
sumed by or transferred to another per-
son by the registrant during a stated pe-
riod, less the guantity returned to the
registrant by any purchaser and the
quantity sold or transferred by the regis-
trant to another registered manufacturer
of the same basic class of controlled
substance.

(c) The term “registrant” means any
person registered pursuant to section
303 of the Act (21 U.S.C. 823).

(d) Any term not defined in this sec-
tion shall have the definition set forth
in section 102 of the Act (21 U.S.C. 802)
and § 301.02 of this chapter.

AGGREGATE PRODUCTION AND PROCUREMENT
Quoras

§303.11 Aggregate production guotas.

(a) The Director shall, on or before
May 1 of each year, determine the total
quantity of each basic class of controlled
substance listed in schedule I or II neces-
sary to be manufactured during the
following calendar year to provide for
the estimated medical, scientific, re-
search and industrial needs of the United
States, for lawful export requirements,
and for the establishment and mainte-
nance of reserve stocks.

(b) In making his determinations, the
Director shall consider the following
factors:
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(1) Total net disposals of the class by
all manufacturers during the current
and 2 preceding years;

(2) Trends in the national rate of net
disposal of the class;

(3) Total actual (or estimated) inven-
tories of the class and of all substances
manufactured from the class, and trends
in inventory accumulation;

(4) Projected demand for such class
as indicated by procurement quotas re-
quested pursuant to § 303.12; and

(5) Other factors affecting medical,
scientific, research, and industrial needs
in the United States and lawful export
requirements, as the Director finds
relevant, including changes in the cur-
rently accepted medical use in treatment
with the class or the substances which
are manufactured from it, the economic
and physical availability of raw materials
for use in manufacturing and for inven-
tory purposes, yield and stability prob-
lems, potential disruptions to production
(including possible labor strikes), and
recent unforeseen emergencies such as
floods and fires.

(c) The Director shall, on or before -
May 1 of each year, publish in the Fep-
ERAL REGISTER general notice of an
aggregate production quota for any basic
class determined by him under this sec-
tion. A copy of notice shall be mailed
simultaneously to each person registered
as a bulk manufacturer of the basic
class. Any interested person may, within
30 days from the date of publication of
the notice, request a hearing on the ag-
gregate production quota by filing a
written request, and a statement of the
grounds therefor, with the Director,
Bureau of Narcotics and Dangerous
Drugs, Department of Justice, Washing-
ton, D.C. 20537. If a hearing is requested
and reasonable grounds are shown, the
Director shall hold a puhlic hearing on
the aggregate production quota for the
basie class pursuant to the hearing pro-
cedures prescribed for hearings under
section 201 of the Act (21 USC. 811) in
§§ 316.61-316.78 of this chapter. Notice
of the hearing shall be published at least
30 days prior to the hearing and mailed
simultaneously to all persons to whom
the notice of the determination of the
aggregate production quota was mailed.

§ 303.12 Procurement quolas,

(a) In order to determine the esti-
mated needs for, and to insure an ade-
quate and uninterrunted supply of, basic
classes of controlled substances listed in
schedules I and IT, the Director shall
iscue procurement quotas authorizing
persons to procure and use guantities of
ench basic class of such substances for
the purpose of manufacturing such class
into dosage forms or into other
substances.

(b) Any person who is registered to
manufacture controlled substances listed
in any schedule and who desires to use
during the next calendar year any basic
class of controlled substances listed in
schedule I or II for purposes of manu-
facturing, shall apply on BND Form 194
for a procurement quota for such basic
class. A separate application must be
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made for each basic class desired to be
procured or used, The applicant shall
state whether he intends to manufacture
the basic class himself or purchase it
from another manufacturer. The ap-
plicant shall state separately each pur-
pose for which the basic class is desired,
the quantity desired for that purpose
during the next calendar year, and the
quantities used and estimated to be used,
if any, for that purpose during the cur-
rent and preceding 2 calendar years,
If the purpose is to manufacture the
basic class into dosage form, the ap-
plicant shall state the official name, com-
mon or usual name, chemical name, or
brand name of that form. If the purpose
is to manufacture another substance, the
applicant shall state the official name,
common or usual name, chemical name,
or brand name of the substance, and, if
a controlled substance listed in any
schedule, the schedule number and Bu-
reau controlled substances code number
of the substance. If the purpose is to
manufacture another basic class of con-
trolled substance listed in schedule I or
II, the applicant shall also state the
quantity of the other basic class which
the applicant has applied to manufacture
pursuant to § 303.22 and the quantity of
the first basic class necessary to manu-
facture a specified unit of the second
basic class. BND Form 184 shall be filed
on or before April 1 of the year preceding
the calendar year for which the procure-
ment quota is being applied. Copies of
BND Form 194 may be obtained from,
and shall be filed with, the Director, Bu-
reau of Narcotics and Dangerous Drugs,
Department of Justice, Washington, D.C.
20537.

(¢) The Director shall, on or before
July 1 of the year preceding the calendar
year during which the quota shall be
effective, issue to each applicant a pro-
curement quota authorizing- him to
procure and use:

(1) All quantities of such class neces-
sary to manufacture all quantities of
other basic classes of controlled sub-
stances listed in schedules I and II which
the applicant is authorized to manu-
facture pursuant to § 303.23; and

(2) Such other quantities of such class
as the applicant has applied to procure
and use and are consistent with his past
use, his estimated needs, and the total
quantity of such class that will be
produced.

(d) Any person to whom a procure-
ment quota has been issued may at any
time request an adjustment in the quota
by applying to the Director with a state-
ment showing the need for the adjust-
ment. The Director shall increase or
decrease the procurement guota of such
person as and to the extent that he finds,
after considering the factors enumerated
in paragraph (c¢) of this section and any
occurrences since the issuance of the
procurement quota, that the need
justifies an adjustment.

(e) The following persons need not
obtain a procurement quotg:

(1) Any person who is registered to
manufacture a basic class of controlled
substance listed in schedule I or II and
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who uses all of the quantity he manu-
factures in the manufacture of a sub-
stance not controlled under the Act; and

(2) Any person who is registered to
manufacture controlled substances and
who manufactures annually less than
1 kilogram of all basic classes of con-
trolled substances listed in schedules I
and II,

INDIVIDUAL MANUFACTURING QUOTAS
§ 303.21 Individual

quotas.

(a) The Director shall, on or before
July 1 of each year, fix for and issue to
each person who is registered to manu-
facture a basic class of controlled sub-
stance listed in schedule I or II, and who
applies for a manufacturing quota, an
individual manufacturing quota author-
izing that person to manufacture during
the next calendar year a quantity of that
basic class. Any manufacturing quota
fixed and issued by the Director shall be
subject to his authority to reduce or
limit it at a later date pursuant to
§ 303.26 and to his authority to revoke or
suspend it at any time pursuant to
§§ 301,45 and 301.46 of this chapter.

(b) No individual manufacturing
quota shall be required for registrants
listed in §303.12(e). :

§ 303.22 Procedure for applying for
manufacturing quotas.

Any person who is registered to manu-
facture any basic class of controlled sub-
stance listed in schedule I or II and who
desires to manufacture a quantity of
such class shall apply on BND Form 189
for a manufacturing quota for such
quantity of such class. Copies of BND
Form 189 may be obtained from, and
shall be filed (on or before May 1 of the
year preceding the calendar year for
which the manufacturing quota is being
applied) with, the Director, Bureau of
Narcotics and Dangerous Drugs, De-
partment of Justice, Washington, D.C.
20537. A separate application must be
made for each basic class desired to be
manufactured. The applicant shall state:

(a) The Bureau controlled substances
code number of the basic class;

(b) For the basic class in each of the
current and preceding 2 calendar years,

(1) The authorized manufacturing
quota, if any;

(2) The actual or estimated net dis-
posal;

(8) The actual or estimated inventory
allowance pursuant to §305.26 of this
chapter; and

(4) The actual or estimated inventory
as of December 31;

(¢) For the basic class in the next
calendar year,

(1) The desired manufacturing quota;
and

(2) Any additional factors which the
applicant finds relevant to the fixing of
his manufacturing quota, including the
trend of (and recent changes in) his
and the national rates of net disposal,
his production cycle and current inven-
tory position, the economic and physical
availability of raw materials for use in
manufacturing and for inventory pur-

manufacturing

poses, yield and stability problems
potential disruptions to production (in.
cluding possible labor strikes) and recent
unforeseen emergencies such as floods
and fires.

§ 303.23 Procedure for fixing individuy

manufacturing quotas.

(a) In fixing individual manufactur-
ing quotas for a basic class of controlled
substance listed in schedule I or IT, the
Director shall allocate to each applicant
who is currently manufacturing such
class a quota equal to 100 percent of the
estimated net disposal of that applicant
for the next calendar year, adjusted (1)
By the amount necessary to increase or
reduce the inventory of the applicant on
December 31 of the current year to his
inventory allowance for the next calen-
dar year, pursuant to § 303.24, and (2)
By any other factors which the Director
deems relevant to the fixing of the in-
dividual manufacturing quota of the ap-
plicant, including the trend of (and re-
cent changes in) his and the national
rates of net disposal, his production cycle
and current inventory position, the eco-
nomic and physical availability of raw
materials for use in manufacturing and
for inventory purposes, yield and sta-
bility problems, potential disruptions o
production (including possible labot
strikes), and recent unforeseen emer-
gencies such as floods and fires.

(b) In fixing individual manufactur-
ing quotas for a basic class of controlled
substance listed in schedule I or II, the
Director shall allocate to each applicant
who is not currently manufacturing such
class a quota equal to 100 percent
of the reasonably estimated net disposal
of that applicant for the next calendar
year, as determined by the Director, ad-
justed (1) By the amount necessary {0
provide the applicant his inventory al-
lowance for the next calendar year, pur
suant to § 303.24, and (2) By any other
factors which the Director deems rele:
vant %o the fixing of the individual
manufacturing quota of the applicant
including the trend of (and recent
changes in) the national rate of net dis:
posal, his production cycle and current
inventory position, the economic &nd
physical availability of raw materials for
use in manufacturing and for inventory
purposes, yield and stability problems,
potential disruptions to production (in-
cluding possible labor strikes), and rée
cent unforeseen emergencies such @
floods and fires.

§ 303.24 Inventory allowance.

(a) For the purpose of determining
individual manufacturing quotas Dur
suant to § 303.23, each registered mant
facturer shall be allowed as a part O
such quota an amount sufficient to main-
tain an inventory equal to, |

(1) For current manufacturers, 5
percent of his average estimated net abé
posal for the current calendar year &0
the last preceding calendar year; or

(2) For new manufacturers, 50 pe”
cent of his reasonably estimated net dis-
posal for the next calendar year &
determined by the Director.
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(b) During each calendar year each
registered manufacturer shall be allowed
to maintain an inventory of a basic class
not exceeding 65 percent of his estimated
net disposal of that class for that year,
as determined at the time his quota for
that year was determined. At any time
the inventory of a basic class held by a
manufacturer exceeds 65 percent of his
estimated net disposal, his quota for that
class is automatically suspended and
shall remain suspended until his inven-
tory is less than 60 percent of his esti-
mated net disposal.

(¢) If, during a calendar year, a regis~
trant hes manufactured the entire quan-
tity of a basic elass allocated to him
under a manufacturing quota, and his
inventory of that class is less than 40
percent of his estimated net disposal of
that class for that year, the Director
shall, upon application pursuant to
§303.25, increase the quota of such ragis-
trant sufficiently to allow restoration of
the inventory to 50 percent of the esti-
mated net disposal for that year,

§303.25 Inerease in individual manu-
facturing quotas.

(a) Any registrant who holds an in-
dividual manufacturing quota for a basic
cass of controlled substance listed in
schedule I or II may file with the Direc-
tor an application on Bureau Form 189
for an increase in such guota in order
for him to meet his estimated net dis-
posal, inventory and other requirements
during the remainder of such calend
year. y:
(b) The Director, in passing upon a
registrant’s application for an increase
I his individual manufacturing quota
(except an application made pursuant
10 §303.24(¢) ), shall take into consider-
atlon any occurrences since the filing of
such registrant’s initial quota application
that may require an increased manufac-
luring rate by such registrant during the
balance of the ealendar year, In passing
upon such application the Director may
aiso take into consideration the amount,
‘.1 any, by which his determination of the
Jtal quantity for the basic class of con-
rolled substance to be manufactured
U}h‘l{ § 303.11 exceeds the aggregate of
all the individual manufacturing quotas
for the basic class of controlled sub=
and the equitable distribution of
xcess among other registrants.

§»5(’-’v;26 Reduction in individual manu-
facturing quotas.
; The Director may at any time reduce
an i idual manufacturing quota for
class of controlled substance
schedule I or IT which he has
v fixed in order to prevent the
¢ of the individual manufactur-
otas outstanding.or to be granted
ceding the aggregate production
ich has been established for that
bursuant to §303.11. If a quota
:«_‘1 0 a new manufacturer pursu-
i 303.23(b), or if a quota assigned
¥ manufacturer is increased pur-
iA to §303.24(c), or if an import is-
0 0 an importer pursuant to Part 312
e chapter, causes the total quantity
a basic cla'ss to be manufactured and
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imported during the year to exceed the
agegregate production quota which has
been established for that class pursuant
to § 303.11, the Director may proportion-
ately reduce the individual manufactur-
ing quotas of all other registrants to
keep the aggregate production quota
within the limits originally established,
or, alternatively, the Director may reduce
the individual manufacturing quota of
any registrant whose quota is suspended
pursuant to §303.24(b) or §30145 or
§ 301.46 of this chapter.

§ 303.27 Abandonment of gquota.

Any manufacturer assigned an indi-
vidual manufacturing quota for any basic
class pursuant to § 303.23 may at any
time abandon his right to manufacture
all or any part of such quota by filing a
written notice of such abandonment,
stating the Bureau controlled substances
code number of the substance and the
amount which he has chosen not to
manufacture. The Director may, in his
discretion, allocate such amount among
the other manufacturers in proportion
to their respective quotas.

TRANSITIONAL REGULATIONS
§ 303.41 Quota system for 1971.

For purposes of fixing aggregate pro-
duction and individual manufacturing
quotas for basic classes of controlled sub-
stances listed in schedules I and II pur-
suant to section 306 of the Act (21 U.S.C.
326) for the calendar year 1971 only,
procedures preseribed in regulations in
efTect prior to the effect date of this part
(ie., 21 §§301.121-301.126 of this chap-
ter) shall be utilized.

PART 304—RECORDS AND REPORTS
OF REGISTRANTS

GENERAL INFORMATION
§ 304.01 Scope of Part 304.

Inventory and other records and re-
ports required under section 307 or sec-
tion 10081d) of the Act (21 U.S.C. 827
and 958(d) ) shall be in accordance with,
and contain the information required by,
those sections and by the sections of this
Part,

§ 304,02 Definitions.

As used in ‘this Part, the following
terms shall have the meaning specified:

(a)The term *“Act” means the Con-
trolled Substances Act (84 Stat. 1242; 21
U.S.C. 8061) and/or the Controlled Sub-
stances Import and Export Act (84 Stat.
1285; 21 U.S.C.951).

(b) The term “institutional practi-
tioner” means a hespital or other person
(other than an individual) licensed, reg-
istered, or otherwise permitted, hy the
United States or the jurisdiction in which
it practices, to dispense a controlled sub-
stance in the course of professional prac-
tice, but does not include a pharmaey,

(¢) The term “name’™ means the offi-
cial name, common or usual name, chem-
ical name, or brand name of a substance.

(d) The term “practitioner” means a
physician, dentist, veterinarian, or other
individual licensed, registered, or other-
wise permitted, by the United States or
the jurisdiction in which he practices, to
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dispense a controlled substance in the
course of professional practice, but does
not include a pharmacist, a pharmacy,
or an institutional practitioner.

(e) The term “readily retrievable”
means that certain records are kept by
automatic data processing systems or
other electronic or mechanized record-
keeping systems in such a manner that
they can be separated out from all other
records in a reasonable time and/or rec-
ords are kept on which certain items are
asterisked, redlined, or in some. other
manner visually identifiable apart from
other items appearing on the records.

(f) The term “registrant” means any
persecn who is registered pursuant to
either section 302 or section 1007 of the
Act (21 U.S.C. 823 or 957).

(g) Any term not defined in this sec-
tion shali have the definition set forth in
sections 102 and 1001 of the Act (21
US.C. 802 and 951) and in § 301.02;
302.02 and 311.02 of this chapter,

§ 304.03 Persons required to keep rec-
ords and file reports.

(a) Each registrant shall maintain the
records and inventories and shall file
the reports required by this part, except
as exempted by this section.

{b) A registered practitioner is not
required to keep records with respect to
narcotic controlled substances listed in
schedules II through V which he pre-
scribes or administers in the lawful
course of his professional practice; he
shall keep records, however, with respect
to such substances that he dispenses
other than by prescribing or administer-

(c) A registered practitioner is not
required to keep records with respect to
nonnarcotic¢ controlled substances listed
in schedules IT through V which he dis-
penses in any manner unless he regularly
charges his patients, either separately
or together with eharges for other pro-
fessional services, for such substances so
dispensed.

' (d) A registered person using any con-
trolled substance in research conducted
in conformity with an exemption granted
under section 505(1) or 512(j) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 355(1) or 360b(j)) at a regis-
tered establishment which maintains
records in accordance with either of
those sections is not required to keep
records if he notifies the Bureau of the
name, address, and registration number
of the establishment maintaining such
records,

(e) A registered person using any con-
trolled substance in preclinical research
or in teaching at a registered establish-
ment which maintains records with re-
spect to such substances is not required
to keep records if he notifies the Bureau
of the name, address, and registration
number of the establishment maintain-
ing such records.

(f) Notice required by paragraphs (d)
and (e) of this section shall be given at
the time the person applies for regis-
tration or reregistration, shall be made
in the form of an attachment to the ap-
plication, and shall be filed with the
application.
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§ 304.04 Maintenance of records and

inventories.

(a) Every inventory and other record
required to be kept under the Part shall
be kept by the registrant and be avail-
able, for at least 2 years from the date
of such inventory or record, for inspect-
ing and copying by authorized employees
of the Bureau. -

(b) Each registered manufacturer, dis-
tributor, importer, and exporter shall
maintain inventories and records of con-
trolled substances as follows:

(1) Inventories and records of con-
trolled substances listed in schedules I
and II shall be maintained separately
from all of the records of the registrant;
and

(2) Inventories and records of con-
trolled substances listed in schedules III,
IV, and V shall be maintained either
separately from all other records of the
registrant or in such form that the in-
formation required is readily retrievable
from the ordinary business records of
the registrant.

(¢) Each registered pratitioner re-
guired to keep records and institutional
practitioner shall maintain inventories
and records of controlled substances in
the manner prescribed in paragraph (b)
of this section.

(d) Each registered pharmacy shall
maintain the inventories and records of
controlled substances as follows:

(1) Inventories and records of all con-
trolled substances listed in schedules I
and II shall be maintained separately
from all other records of the pharmacy,
and preseriptions for such substances
shall be maintained in a separate pre-
scription file; and

(2) Inventories and records of con-
trolled substances listed in schedules IIT,
IV, and V shall be maintained either sep-
arately from all other records of the
pharmacy or in such form that the infor-
mation required is readily retrievable
from ordinary business records of the
pharmacy, and prescriptions for such
substances shall be maintained either
in separate prescription file for controlled
substances listed in schedules III, IV, and
V only or in such form that they are read-
ily retrievable from the other prescrip-
tion records of the pharmacy. Prescrip-
tions will be deemed readily retfrievable
if, at the time they are initially filed,
the face of the prescription is stamped
in red ink in the lower right corner
with the letter “C” no less than 1l-inch
high and filed in the usual consecutively
numbered prescription file,

INVENTORY REQUIREMENTS

§ 304.11 General requirements for in-
ventories.

(a) Each inventory shall contain a
complete and accurate record of all con-
trolled substances on hand on the date
the inventory is taken. Controlled sub-
stances shall be deemed to be “on hand"”
if they are in the possession of or under
the control of the registrant, including
substances returned by a customer, sub-
stances sold to a customer but not yet
shipped, substances stored in a ware-
house on behalf of the registrant, and
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substances in the possession of employees
of the registrant and intended for dis-
tribution as samples.

(b) A separate inventory shall be made
by a registrant for each registered lo-
cation. In the event controlied substances
in the possession or under the control
of the registrant at a location for which
he is not registered, the substances shall
be included in the inventory of the reg-
istered location to which they are subject
to control or to which the person pos-
sessing the substance is responsible.
Each inventory for a registered location
shall be kept at the registered location.

(¢) A separate inventory shall be made
by a registrant for each independent ac-
tivity for which he is registered, except
as provided in § 304.18.

(d) A registrant may take an in-
ventory on a date that is within 4 days
of his biennial inventory date pursu-
ant to § 304.13 if he notifies in advance
the Regional Director of the Bureau in
his region of the date on which he will
take the inventory. A registrant may
take an inventory either as of the open-
ing of business or as of the close of
business on the inventory date. The reg-
istrant shall indicate on the inventory
records whether the inventory is taken
as of the opening or as of the close
of business and the date the inventory
is taken.

(e) An inventory must be maintained
in a written, typewritten or printed form.
An inventory taken by use.of an oral
recording device must be promptly tran-
scribed.

§ 304.12

(a) Every person required to keep
records who is provisionally registered
on May 1, 1971, shall take an inventory
of all stocks of controlled substances on
hand on that date in accordance with
§§ 304.15-304.18, as applicable.

(b) Every person required to keep rec-
ords who is registered after May 1, 1971,
and who was not provisionally regis-
tered on that date, shall take an inven-
tory of all stocks of controlled substances
on hand on the date he first engages in
the manufacture, distribution, or dis-
pensing of controlled substances, in ac-
cordance with §§ 304.15-304.18, as
applicable.

§ 304.13 Biennial inventory date.

Every 2 years following the date on
whieh the initial inventory is taken by a
registrant pursuant to § 304.12, the regis-
trant shall take a new inventory of all
stocks of controlled substances on hand.
The biennial inventory may be taken (a)
on the day of the year on which the
initial inventory was taken or (b) on the
registrant’s regular general physical in-
ventory date, if any, which is nearest to
and does not vary by more than 6 months
irom the biennial date that would other-
wise apply or (¢) on any other fixed date
which does not vary by more than six
months from the biennial date that
would otherwise apply. If the registrant
elects to take the biennial inventory on
his regular general physical inventory
date or another fixed date, he shall notify
the Bureau of this election and of the

Initial inventory date.
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date on which the biennial inventory will
be taken.

§ 304.14 Inventory date for newly con.
trolled substances.

On the effective date of a rule by the
Director pursuant to §§ 316.77, 316.79 or
316.80 of this chapter adding a substance
to any schedule of controlled substances,
which subsftance was, immediately prior
to that date, not listed on any such
schedule, every registrant required to
keep records who is manufacturing, dis-
tributing or dispensing that substance
shall take an inventory of all stocks of
the substance on hand. Thereafter such
substance shall be included in each in-
ventory made by the registrant pursuant
to § 304.13.

§ 304,15 Inventories of manufacturers,

Each registered manufacturer shall
include the following information in his
inventory:

(a) For each controlled substance in
bulk form to be used in (or capable of
use in) the manufacture of the same or
other controlled or non-controlled sub-
stances in finished form:;

(1) The name of the substance; and

(2) The total quantity of the sub-
stance to the nearest metric unit weight
consistent with unit size.

(b} For each controlled substance in
the process of manufacture on the in-
ventory date,

(1) The name of the substance;

(2) The quantity of the substance in
each batch and/or stage of manufacture,
identified by the batch number or other
appropriate identifying number;

(3) The physical form which the sub-
stance is to take upon complefion of the
manufacturing process (e.g., granula-
tions, tablets, capsules, or solutions),
identified by the batch number or other
appropriate identifying number, and if
possible the finished form of the sub-
stance (e.g., 10-milligram tablet or 10-
milligram concentration per fluid ounce
or milliliter) and the number or volume
thereof; and f

(¢) For each controlled substance in
finished form,
© (1) The name of the substance;

(2) Each finished form of the sub-
stance (e.g., 10-milligram tablet or 10
milligram concentration per fluid ounce
or milliliter) ;

(3) The number of units or volume of
each finished form in each commercial
container (e.g., 100-tablet bottle or 3
milliliter vial) ;

(4) The number of each commercial
container; and

(5) The total gquantity of the sub-
stance in all forms to the nearest metric
unit weight. - -

(d) For each controlled substance not
included in paragraphs (a), (b) or (¢) ¢
this section (e.g., damaged, defective oF
impure substances awaiting disposal or
substances held for research purposes’

(1) The name of the substance;

(2) The total quantity of the sub-
stance to the nearest metric unit weight;
and

(3) The reason for the substance bemg
maintained by the registrant an
whether such substance is‘capﬂble of usé
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in the manufacture of any controlled
substance in finished form.

§304.16 Inventories of distributors.

Fach registered distributor shall
include in his inventory the same infor-
mation required of manufacturers pur-
suant to § 304.15 (¢) and (d).

§304.17 Inventories of dispensers and
researchers.

Each person registered to dispense or
conduct research with controlled sub-
stances and required to keep records
pursuant to § 304.03 shall include in his
inventory the same information required
of manufacturers pursuant to § 304.15 (¢)
and (d). In determining the number of
units of each finished form of a
controlled substance in a commercial
container which has been opened, the
dispenser shall do as follows:

(a) If the substance is listed in sched-
uwe I or II, he shall make a tablet or
capsule count; and

(b) If the substance is listed in
schedule III, IV, or V, he shall make a
tablet or capsule count, unless the con-
tainer is graduated to reflect its content,
in which case he may make an estimate
based on the graduations.

§304.18 Inventories of importers and
exporters.

Each registered importer or exporter
shall include in his inventory the same
information required of manufacturers
pursuant to § 304.15 (a), (c¢), and (d).
Each registered importer and exporter
who is also registered as a manufacturer
or as a distributor shall include in his
Inventory as an importer or exporter
only those stocks of controlled substances
that are actually separated from his
stocks as a manufacturer or as a dis-
tributor (e.g., in transit or in storage for
shipment) . -

§304.19 Inventories
analysts,

for chemical

Each analytical laboratory registered
to conduct chemical analysis with con-
irolled substances shall include in its
Yiennial inventory, to the extent known
or readily ascertainable, the same infor-
mation required of manufacturers pursu-

ant to §305.15 (a), (¢), and (d) of this~

('hapwr._ Appropriate notations on a re-
Production or facsimile of the records of
rec'e’m_z and delivery or disposal of con-
E r?.feu substances or suspected controlled
substances required in § 304.27 will suf-
ice for this purpose.

ConTINUING RECORDS

§304.2 . i
§304.21 . General requirements for con-
linuing records,

r(’ﬂ ‘On and after May 1, 1971, every
sisirant required to keep records pur-
(_ur-:_‘_fl :0 §304.03 shall maintain on a
oo 11 basis a complete and accurate
m;{;{ :of each such substance manufac-
exonrs nported, received, sold, delivered,
”‘[{"OA l‘evd, or otherwise disposed of by
oy CiCePY that no registrant shall be

Féquireq to 2
m
inventory. aintain  a perpetual
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(b) Separate records shall be main-
tained by a registrant for each registered
location. In the event controlled sub-
stances are in the possession or under the
control of a registrant at a location for
which he is not registered, the substances
shall be included in the records of the
registered location to which they are
subject to control or to which the person
possessing the substance is responsible.

(¢c) Separate records shall be main-
tained by a registrant for each independ-
ent activity for which he is registered,
except as provided in § 304.25.

§ 304.22 Records of manufacturers,

Each registered manufacturer shall
maintain records with the following
information:

(a)- For each controlled substance in
bulk form to be used, or capable of use
in, or being used in, the manufacture of
the same or other controlled or non-
controlled substances in finished form,

(1) The name of the substance;

(2) The quantity manufactured in
bulk form by the registrant, including
the date, quantity and batch or other
identifying number of each batch
manufactured;

(3) The quantity received from other
persons, including the date and quan-
tity of each receipt and the name, ad-
dress, and registration number of the
other person from whom the substance
was received;

(4) The quantity importfed directly by
the registrant (under a registration as
an importer) for use in manufacture by
him, including the date, quantity, and
import permit or declaration number for
each importation;

(5) The quantity used to manufacture
the same substance in finished form,
including:

(i) The date and batch or other iden-
tifying number of each manufacture;

(ii) The quantity wused in the
manufacture;

(iii) The finished form (e.g., 10-milli-
gram tablets or 100-milligram concen-
tration per fiuid ounce or milliliter) ;

(iv) The number of units of finished
form raanufactured;

(v) The quantity used in quality
control;

(vi) The quantity lost during manu-
facturing and the causes therefor, if
known;

(vil) The total quantity of the sub-
stance contained in the finished form;

(viii) ‘The theoretical and actual
vields; and

(ix) Such other information as is nec-
essary to account for all controlled sub-
stances used in the manufacturing
process;

(6) The quantity used to manufacture
other controlled and noncontrolled sub-
stances, including the name of each sub-
stance manufactured and the informa-
tion required in subparagraph (5) of this
paragraph;

(7) The quantity distributed in bulk
form to other persons, including the date
and quantity of each distribution and
the name, address, and registration num-
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ber of each person to whom a distribu-
tion was made;

(8) The quantity exported directly by
the registrant (under a registration as
an exporter), including the date, quan-
tity, and export permit or declaration
number of each exportation;

(9) The quantity disposed of in any
other manner by the registrant, includ-
ing the date and manner of disposal and
the quantity disposed.

(b) For each controlled substance in
finished form,

(1) The name of the substance;

(2) Each finished form (e.g.; 10-milli-
gram tablet or 10-milligram concentra-
tion per fluid ounce or milliliter) and the
number of units or volume of finished
form in each commercial container (e.g.,
100-tablet bottle or 3-milliliter vial);

(3) The number of each commercial
container of finished form manufactured
from bulk form by the registrant, includ-
ing the information required pursuant
to subparagraph (5) of paragraph (a)
of this section;

(4) The number of units of finished
forms and/or commercial containers re-
ceived from other persons, including the
date of and number of units and/or com-
mercial containers in each receipt and
the name, address, and registration num-
ber of the person from whom the units
were received;

(5) The number of units of finished
forms and/or commercial containers im-
ported directly by the registrant (under
a registration as an importer), including
the date of and the number of units and
for commercial containers in each
importation;

(6) The number of units and/or com-
mercial containers manufactured by the
registrant from units in finished form
received from others or imported,
including:

(i) The date and batch or other iden-
tifying number of each manufacture;

(ii) The operation performed (eg.,
repackaging or relabeling;

(iii)- The number of units of finished
form used in the manufacture, the num-
ber manufactured and the number lost
during manufacture, with the causes
therefor, if known; and

(iv) Such other information as is nee-
essary to account for all controlled sub-
stances used in the manufacturing
process:

(7) The number of commercial con-
tainers distributed to other persons, in-
cluding the date of and number of con-
tainers in each distribution, and the
name, addfess, and registration number
of the person to whom the containers
were distributed;

(8) The number of commercial con-
tainers exported directly by the regis-
trant (under a registration as an ex-
porter), including the date, number of
containers and export permit or declara-
tion number for each exportation; and

(9) The number of units of finished
forms and/or commercial containers dis-
posed of in any other manner by the
registrant, including the date and
manner of disposal and the quantity of
the substance in finished form disposed.
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§ 304.23 Records for distributors.

Each registered distributor shall main-
tain records with the following informa-
tion for each controlled substance:

(a) The name of the substance;

(b) Each finished form (e.g., 10-milli-
gram tablet or 10-milligram concentra-
tion per filuid ounce or milliliter) and the
number of units or volume of finished
form in each commercial container (e.g.,
100-tablet bottle or 3-milililiter vial) ;

(¢) The number of each commercial
container of such finished form received
from other persons, including the date
of and number of containers in each re-
ceipt and the name, address, and regis-
tration number of the person from whom
the confainers were received;

(d) The number of commercial con~
tainers of such finished form by the
registrant (under a registration as an
importer), including the date of and the
number of containers in each importa-
tion;

(e) The number of commercial con-
tainers of such finished form distributed
to other persons, including the date of
and number of containers in each distri-
bution and the name, address, and regis-
tration number of the person to whom
the containers were distributed;

(f) The number of commercial con-
tainers of such finished form directly
by the registrant (under a registration
as an exporter), including the date of
and the number of containers in each
exportation; and

(g) The number of units or volume
of finished forms and/or commercial
containers disposed of in any other man-
ner by the registrant, including the date
and manner of disposal and the quantity
of the substance in finished form dis-
posed.

§ 304.24 Records for dispensers

researchers.

Each person registered to dispense of
conduct research with controlled sub-
stances and required to keep records pur-
suant to § 304.03 shall maintain records
with the following information for each
controlled substance:

(a) The name of the substance;

(b) Each finished form (e.g., 10 milli-
gram tablet or 10 milligram concentra-
tion per fluid ounce or milliliter) and the
number of units or volume of finished
form in each commercial container (e.g.,
100-tablet bottle or 3-milliliter vial) ;

(¢) The number of each commercial
container of such finished form received
from other persons, including the date of
and number of containers in each receipt
and the name, address, and registra-
tion number of the person from whom
the containers were received;

(d) The number of units or volume of
such finished form dispensed, including
the name and address of the person to
whom it was dispensed, the date of dis-
pensing, the number of units or volume
dispensed, and the written or typewritten
name or initials of the individual who
dispensed or administered the substance
on behalf of the dispenser; and

(e) The number of units or volume
of such finished forms and/or commer-

and
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cial containers disposed of in any other
manner by the registrant, including the
date and manner of disposal and the
quantity of the substance in finished
form disposed.

§ 304.25 Records for importers,

Each registered importer shall main-
tain records with the following informa-
tion for each controlled substance:

(a) The name of the substance;

(b) The quantity (or number of units
or volume in finished form) imported, in-
cluding the date, quantity (or number
of units or volume), and import permit
or declaration number for each im-
portation;

(¢) The quantity (or number of units
or volume in finished form) distributed
to other persons, including the date and
quantity (or number of units or volume)
of each distribution and the name, ad-
dress, and registration number of each-
person to whom a distribution was made;
and

(d) The quantity disposed of in any
other manner by the registrant (except
quantities used in manufacturing by an

importer under a registration as a man-,

ufacturer, which quantities are to be
recorded pursuant to § 304.22 a) (4) or

* (b) (5)), including the date and manner

of disposal and the quantity disposed.
§ 304.26 Records of exporters.

Each registered exporter shall main-
tain records with the following informa-
tion for each controlled substance:

(a) The name of the substance;

(b) The quantity (or number of units
or volume in finished form) received
from other persons, including the date
and quantity (or number of units or
volume) of each receipt and the name,
address, and registration number of each
person from whom the substance was
received;

(c) The quantity (or number of units
or volume in finished form) exported, in-
cluding the date, quantity (or number
of units or volume), and the export per-
mit or declaration number for each ex-
portation, but excluding all quantities
(and numbers of units and volumes)
manufactured by an exporter under a
registration as a manufacturer, which
quantities (and numbers of units and
volumes) are to be recorded pursuant
to § 304.22 (a) (8) or (b)(8); and

(d) The quantity disposed of in any
other manner by the registrant, includ-
ing the date and manner of disposal and
the quantity disposed.

§ 304.27 Records for chemical analysis.

(a) Each person registered to conduct
chemical analysis with controlled sub-
stances shall maintain records with the
following information (to the extent
known and reasonably ascertainable by
him) for each controlled substance:

(1) The name of the substance;

(2) The form or forms the substance
is received in (e.g., powder, granulation,
tablet, capsule, or solution) and the
concentration of the substance in each
form (e.g., EP., USP., 10-milligram
tablet or 10-milligram concentration per
milliliter) ;
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(3) The total quantity of the forms
received (e.g., 100 tablets, 30 one-milli-
liter vials, or 10 grams of powder), in-
cluding the date and quantity of each
receipt and the name, address, and reg-
istration number, if any, of each person
from whom the substance was received;

(4) The quantity distributed or dis-
posed of in any manner by the registrant
(except quantities used in chemical
analysis or other laboratory work), in-
cluding the date and manner of dis-
tribution or disposal, and the name, ad-
dress and registration number, if any, of
each person to whom the substance was
distributed. .

(b) Records of controlled substances
used in chemical analysis or other labo-
ratory work are not required.

(e) In the case of known or suspected
controlled substances received for identi-
fication, analysis or evidentiary pur-
poses, the gross weight of the sealed evi-
dence container with its contents may
be used in lieu of the detailed informa-
tion required in paragraphs (a) (2) and
(3) of this section. Nothing in this sec-
tion shall be construed to require any
analysis not otherwise needed or
contemplated.

REPORTS

§ 304.31 Reports from manufacturers
and importers,

(a) Each registered manufacturer and
registered importer shall submit a quar-
terly report (BND Form 234) account-
ing for all stocks of narcotic controlied
substances on hand at the beginning and
at the end of the quarter, and for all
receipts (BND Form 234a), dispositions
(BND Form 234b), manufacturing (BND
Form 234¢) and packaging (BND Form
234d), of such substances. The returns
shall be submitted to the Distribution
Audit Branch, Bureau of Narcotics and
Dangerous Drugs, U.S. Department of
Justice, Washington, D.C. 20537, on or
before the 15th day of the month
succeeding the period for which it is
submitted.

(b) All narcotic controlled substances
received by a manufacturer or importer,
shall be recorded on Form 234a in order
and at the time of receipt. Where record
on Form 234a cannot, for any good and
sufficient reason, be made immediately,
the manufacturer or importer shall have
available for inspection such invoices,
delivery or duplicate sales slips, or ot her
papers or records as may be required 0
evidence any unrecorded purchase Of
receipt.

(c) All dispositions of narcotic con-
trolled substances by a manufacturer or
importer, including exports, distributions.
and losses, shall be reported on BND
Form 234b. A separate sheet, properly
headed in the space provided, shall b
used for each different type of trans-
action. On each sheet separate entrics
shall be used to report dispositions of
each substance and of each differcht
type and size of container or unit in-
volved. All losses reported shall be quE\1
explained. The details of all exports al%
all domestic distributions of narcodf
controlled substances other than (I
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Methylmorphine (codeine), (2) Ethyl-
morphine (Dionin), and (3) Narcotic
controlled substances in schedules III,
1v, and V sold to practitioners, shall be
reported in full on BND Form 234b. The
details of distributions of (1) Methyl-
morphine (codeine), (2) Ethylmorphine
(Dionin) and (3) Narcotic controlled
substances in schedules III, IV, and V
sold to practitioners, shall be included in
summarized entries on BND Form 234b.
For all such distributions not reported
in detail the manufacturer shall have
available for inspection original sales
orders, delivery slips, or other papers or
records sufficient to fully evidence and
explain the dispositions.

(d) All narcotic controlled substances
used in the production of other drugs or
preparations, with the exception of
transactions involving original manu-
facture from raw opium or coca leaves,
shall be entered on BND Form 234c¢ in
the order and at the time they are placed
into the process of manufacture. All
narcotic controlled substances and pre-
parations produced therefrom shall be
entered on the same form, at the time of
production, which entry shall be clearly
identified with the entry of substances
used in their production. Where record of
“Used for Production” or “Production”
cannot be made immediately the manu-
facturer shall have available such batch
tags, production orders, or other papers
as may be required to evidence any un-
recorded quantity used or produced. Any
loss in manufacture, and any recoverable
wastes salvaged from the manufacture
shall be reported. All such wastes shall
be returned to raw stock and included in
the report of raw materials on hand at
the end of the month. Any narcotic con-
trolled substances actively in process of
manufacture at the end of the month
shall be so reported. Where substances
are placed in process during one quarter
and a portion of the production is re-
moved from process as finished goods
during the same quarter, the portion thus
removed from process shall be reported

Produced” and the remainder reported
a's “In process” at the close of the period.
Narcotic controlled substances placed in
Process for the manufacture of narcotic
controlled substances listed in schedule V
shall be reported on a separate BND Form
234c, on which the kind and quantity of
narcotic used and the name of the sub-
:’é’t‘;; to be produced therefrom shall be
o) All narcotic controlled substances,
cther bulk finished goods or goods al-
I;ao:: backaged, which are used during
e quarter for packaging or repackaging
th commercial containers shall be re-
;:31 ted as credit entries in BND Form
;"14(3- and in each instance clearly identi-
oo With the entry of substance used in
i)‘eci]‘_ﬁf‘);“kﬁs!ng. A separate entry shall
es ;)‘(ﬂz for each different size of pack-
e uced, but all entries represent-
ooy & Single packaging lot shall be
-rouped together, The number of pack-
:;(“ Ol a given size produced, the size
of Je package (indicating the number
> Dills, tablets, ounces, ete.), the nar-
COlic controlled contained in each unit
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in the package, the total narcotic con-
trolled substance content of each pack-
age, and the aggregate narcotic con-
trolled substance content of all pack-
ages represented by the entry shall be
indicated. The recoverable wastes sal-
vaged from the packaging operation and
the losses in packaging shall be shown
as credit entries on the form, All recov-
erable wastes reported during the quar-
ter shall be returned to raw stock and
further accounted for as raw materials.
Any goods actively in process of packag-
ing at the close of the quarter shall be
so reported. Where substances are placed
in process for packaging during one
quarter and a portion thereof are re-
moved as packages produced during the
same quarter, the portion thus removed
shall be reported at packages produced
and the remainder reported as in proc-
ess at the end of the quarter.

(f) Each manufacturer and importer
shall submit as a part of his fourth quar-
terly return (BND Form 234) an inven-
tory (BND Form 234e) of narcotic con-
frolled substances which are in his
possession on December 31 of each year.
The substances shall be classified as
follows:

(1) Raw materials.

(2) Goods in process.

(3) Finished bulk stock.

(4) Finished goods in marketable
packages.

(5) Miscellaneous stock.

§ 304.32 Reports of distributors
exporters.

(a) Every registered distributor and
registered exporter shall submit a
monthly return on BND Form 235 and its
supplements 235a and 235b accounting
for all transactions involving narcotic
controlled substances, including all re-
ceipts (BND Form 235a) and disposi-
tions (BND Form 234b) . The return shall
be submitted to the Distribution Audit
Branch, Bureau of Narcotics and Dan-
gerous Drugs, Department of Justice,
Washington, D.C. 20537, on or before the
15th day of the month succeeding that
for which the return is submitted.

(b) All narcotic controlled substances
received by a distributor or exporter
shall be recorded on BND Form 235a in
order and at the time of receipt. Where
a record on BND Form 235a cannot, for
any good and sufficient reason, be made
immediately, the distributor or exporter
shall have available for inspection such
invoices, delivery or duplicate sales slips,
or other papers or records as may be re-
quired to evidence any unrecorded pur-
chase or other receipt.

(¢) All dispositions of narcotic con-
trolled substances, including distribu-
tions, exports, and losses, shall be re-
ported on BND Form 235b. A separate
sheet, properly headed in the space pro-
vided, shall be used for each different
type of transaction. On each sheet sep-
arate entries shall be made of disposi-
tions of each substance and of each dif-
ferent type and size of container or unit
involved. All losses reported shall be
fully explained. The details of all exports
of narcotic controlled substances, and

and
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the details of all domestic distributions
of narcotic controlled substances other
than (1) Methylmorphine (codeine),
(2) Ethylmorphine (Dionin), and (3)
Narcotic controlled substances in sched-
ules III, IV, and V sold to practitioners
shall be reported on BND Form 235b.
The details of distributions of (1) meth-
ylmorphine (codeine), (2) ethylmor-
phine (Dionin), and (3) narcotic sub-
stances in schedules IIT, IV, and V
distributed to practitioners shall be in-
cluded in summarized entries on BND
Form 235b. For all such distributions not
reported in detail the distributor shall
have available for inspection original
sales orders, delivery slips, or other pa-
pers or records sufficient to fully evi-
dence and explain the dispositions,

(d) Each distributor and exporter
shall submit, as part of his December
return on BND Form 235 and its supple-
ments, an inventory-on BND Form 235¢
of schedules I through V narcotic con-
trolled substances, which are in his pos-
session on December 31 of each year, A
separate entry shall be made for each
narcotic substance as follows:

(1) the name, quantity, and narcotic
content of the drug or preparation;

(2) the size of the individual
container;

(3) the number of containers;

(4) the total narcotic content of all the
containers covered by the entry, classi-
fied according to the narcotic substance
in the drug or preparation.

(e) The distributor shall report on
BND Form 235 a complete summary of
transactions for the month.

§ 304.33 Reports from manufacturers
importing opium.

(a) Every manufacturer importing
crude opium shall submit, in addition to
the report on BND Form 234 and its sup-
plements, BND Form 163 and its supple-
ments, 163a and 163b,accounting for the
importation and for all manufacturing
operations performed between importa-
tion and the production in bulk of fin-
ished marketable products, standard-
ized in accordance with the U.S. Pharma-
copeia, National Formulary, or other
recognized medical standards. Subse-
quent manufacture from such products,
including bottling or packaging opera-
tions, shall be accounted for in the quar-
terly returns on BND Form 234 and its
supplements. BND Form 163 and its sup-
plements shall be submitted quarterly to
the Distribution Audit Branch, BNDD,
Department of Justice, Washington, D.C.
20537, on or bhefore the 15th day of the
month immediately following the period
for which it is submitted.

(b) The report of manufacture from
crude opium shall consist of summaries
(BND Forms 163 and 163a) with sup-
porting detail sheets (on BND Form
163b) accounting for original manufac-
ture from crude opium, production from
morphine for further manufacture and
production from manufacfuring opium,
and also accounting for stocks of crude
opium, manufacturing opium, morphine
for further manufacture and other crude
alkaloids.
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(¢) The detail sheet (BND Form
163b) suppeorting the summary of origi-
nal manufacture from crude opium shall
show separately the crude opium used
for the manufacture of opium tinctures
and extracts, crude opium used for the
extraction of alkaloids, crude opium used
for the manufacture of controlled sub-
stances listed in schedule V, and crude
opium used for the production of manu-
facturing opium; and shall show separ-
ately the medicinal opium, alkaloids and
salts, opium tinctures and extracts, con-
trolled substances listed in schedule V,
and manufacturing opium produced.

(d) Importation of opium shall be
reported in summarized entries in the
debit summary of the quarterly report
(BND Form 234) and shall be immedi-
ately reported by similar summarized
entries in the credit summary of the
quarterly report (BND Form 234) as
transferred to importing manufacturer's
report, Such importations shall further
be reported in summary (BND Form
163) and supporting detail sheets (BND
Form 163b). Products manufactured
therefrom shall be reported as produced
in accordance with paragraphs (b) and
(¢) of this section and, with the excep-
tion of manufacturing opium, morphine
for further manufacture, and other
crude or unfinished alkaloids, shall be
transferred to the quarterly report (BND
Form 234) when reported produced.

(e) Upon importation of crude opium,
samples will be selected and assays made
by the importing manufacturer in the
manner and according to the method
specified in the U.S. Pharmacopoeia.
These assays shall be accounted for in
terms of its anhydrous morphine alka-
loid content. Where final assay data is
not determined at the time of rendering
report, the report shall be made on the
basis of the best data available, subject
to adjustment, and the necessary adjust-
ing entires shall be made on the next

report.
- (f) Upon withdrawal of crude opium
from customs custody, the importing
manufacturer shall assign to each con-
tainer an identification mark or number
by which the opium will be associated
with the lot assay and identified in
reports.

(g) Where factory procedure is such
that partial withdrawals of opium are
made from individual containers, there
shall be attached to each container a
stock record card on which shall be kept
a complete record of all withdrawals
therefrom.

(h) Manufacturing opium shall be
reported produced when it comes into
existence in that form in which it is
intended for exclusive use in further
manufacture. Medicinal opium, mor-
phine and its salts, or other alkaloids or
derivatives produced exclusively for dis-
tribution shall be reported as produced
when manufacture has actually been
completed and the finished marketable
product ready for packaging and distri-
bution. Such products shall be regarded
as ready for packaging and distribu-
tion as soon as all processing other
than mere packaging has been com-
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pleted. Medicinal opium, tinctures,
extracts, or other products manufactured
partly for distribution and partly for use
in further manufacture will be reported
produced as soon as manufacture is
complete and they are ready either for
use in further manufacture or for pack-
aging for distribution.

(i) No accumulations of morphine or
other narcotic controlled substances in
their pure or near-pure states shall be
permitted to remain inactively in proc-
ess. All such products nearing comple-
tion of their respective processes and
approaching a condition of purity shall
be carefully protected, promptly com-
pleted, and immediately transferred to
finished stocks, and reported as
produced. -

(j) In making conversions of opium
alkaloids and their salts to anhydrous
morphine the quantity of the particular
alkaloid or salt in ayoirdupois ounces
shall be multipled by a conversion factor
arrived at by ascertaining the ratio, car-
ried to the fourth decimal place, between
the respective molecular weight of such
alkaloid or salt and the molecular weight
of anhydrous morphine (285.16), such
weights being computed to the third
decimal place from the chemical formu-
lae of the substances and the atomic
weights of elements, as adopted by the
International Committee on Chemical
Elements and published in the latest
edition of the U.S. Pharmacopoeia.

§ 304.34 Reports of manufacturers im-
porting medicinal coca leaves.

(a) Every manufacturer importing
raw coca leaves for the manufacture qf
medicinal products shall submit, in addi-
tion to the report on BND Form 234 and

its supplements, BND Form 168 and its.

supplements, 168a and 168D, accounting
for the importation and for all manu-
facturing operations performed between
the importation and the manufacture of
bulk or finished products standardized in
accordance with U.S. Pharmacopeia,
National Formulary, or other recognized
standards, Subsequent manufacture
from such products, including bottling
or packaging operations, shall be
accounted for in quarterly reports on
BND Form 234 and its supplements,
Reports on Form 168 and its supplements
shall be submitted quarterly to the Dis-~
tribution Audit Branch, Bureau of Nar-
cotics and Dangerous Drugs, Depart-
ment of Justice, Washington, D.C. 20537,
on or before the 15th day of the month
immediately following the period for
which it is submitted.

(b) The report of manufacture from
medicinal coca leaves shall consist of
summaries (BND Forms 168 and 168a)
with supporting detail sheets (BND
Porm 168h) accounting for original man-
ufacture from such leaves, conversions
or production from manufacturing coca
extracts, and also accounting for stocks
of raw coca leaves, manufacturing coca
extracts, and other crude coca alkaloids,

(¢) The detail sheets (BND Form
168h) supporting the summary of origi-
nal manufacture from medicinal coca
leaves, shall show separately the coca
leaves used for the manufacture of man-

-

ufaecturing coca extracts, coca leaves
used for the direct manufacture of mar-
ketable coca tinctures and extracts, angd
coca leaves used for the extraction of
alkaloids, and shall show separately the
coca alkaloids and salts, coca tinetures
and extracts, and manufacturing coca
extracts produced.

(d) Importations of medicinal coca
leaves shall be reported in summarized
entries in the debit summary of the quar-
terl.y report (BND Form 234) and shall
be immediately reported by similar sum-
marized entries in the credit summary
of the quarterly report (BND Form 234)
as transferred to importing manufac-
turer's report. Such importations shall
further be reported in summary (BND
Form 168) and supporting detail sheets
(BND Form 168b). Products manufac-
tured therefrom shall be reported as
produced in accordance with paragraph
(h) of this section and, with the excep-
tion of manufacturing coca extracts,
residues or bases for further manufac-
ture, and other crude or unfinished al-
kaloids, shall be transferred to the
quarterly report (BND Form 234) when
reported produced.

(e) Upon importation of medicinal
coca leaves, samples will be selected and
assays made by the importing manufac-
turer in accordance with recognized
chemical procedures. These assays shall
form the basis of accounting for such
coca leaves, which shall be accounted for
in terms of their cocaine alkaloid con-
tent or equivalency or their total an-
hydrous coca alkaloid content. Where
final assay data is not determined af the
time of submitting the report, the report
shall be made on the basis of the best
data available, subject to adjustment,
and the necessary adjusting entries shall
be made on the next report.

(f) Upon withdrawal of medicinal
coca leaves from customs custody, the
importing manufacturer shall assign 0
each bale or container an identificafion
mark or number by which the coca leaves
will be associated with the lot assay and
identified in reports.

(2) Where factory procedure is such
that partial withdrawals of medicinal
coca leaves are made from individual
containers, there shall be attached to the
container a stock record card on which
shall be kept a complete record of with-
drawals therefrom,

(h) Manufacturing coca extracts shall
be reported as produced when they come
into existence in that form in which they
are intended for exclusive use in further
manufacture. Cocaine and its salts, ec-
gonine and its salts, or other alkaloids
or derivatives produced exclusively iof
distribution shall be reported as pro-
duced when manufacture has actually
been completed and the finished mar-
ketable product is ready for packaging
and distribution. Such products shall‘_ln‘
regarded as ready for packaging and dis-
tribution as soon as all processing othe!
than mere packaging has been com-
pleted. Tinctures, extracts, ox othe!
products manufactured partly for dis-
tribution and parfly for use in furthel
manufacture shall be reported produced
as soon as manufacture is complete and
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they are ready either for use in further
manufacture or for packaging for
distribution.

(i) No accumulations of cocaine or
ecoonine or other mnarcotic controlled
substances in*their pure or near-pure
states shall be permitted fo remain in-
actively in process. All such, products
nearing completion of their respective
processes and approaching a condition
of purity shall be carefully protected,
promptly completed, and immediately
transferred to finished stocks and re-
ported as produced.

(j) In making conversations of coca
alkaloids and their salts to cocaine al-
kaloid and to anhydrous ecgonine al-
kaloid, the quantity of the particular al-
kaloid or salt in avoirdupois ounces shall
be multipled by a conversion factor ar-
rived at by ascertaining the ratio, car-
ried to the fourth decimal place, between
the molecular weight of such alkaloid
or salt and the molecular weight of co-
caine alkaloid (303.172) or anhydrous
ecgonine alkaloid (185.125), as the case
may be, such weights being computed
to the third decimal place from the
chemical formulae of the substances and
the atomic weights of elements, as adopt-
ed by the International Committee on
Chemical Elements and published in the
latest edition of the U.S. Pharmacopeia.

§304.35 Reports from manufacturers
importing special coca leaves.

(a) Every manufacturer using special
coca leaves imported into the United
States shall submit a quarterly report
(BND ‘Form 169) accounting for all
transactions involving such leaves or
substances derived therefrom which con-
tain cocaine or ecgonine, or any salts,
derx'._'atzves, or preparations from which
€ocaine or ecgonine may be synthesized
or made. This report shall be submitted
to the Distribution Audit Branch,
Bureau of Narcotics and Dangerous
Drugs, Department of Justice, Washing-
tofn. D.C. 20537, on or before the 15th day
0l the month following the period for
Which the report is made. Such report
shall include a report of all importa-
tlfzns of special coca leaves (BND Form
;GJa'. 2 report of all materiais entered
o the processes of manufacture
{BND Form 169b), a report of the var-
10Ws substances produced therefrom
{END Form 169¢, 1694, and 169¢), a re-
Port of all such substances destroyed
(BND Form 169f), and a summary of
Oberations (BND Form 169g).

,”.).1' The report of importations shall
f‘?.‘ld@ in appropriate columns the fol-
OWing data as to each importation:

}l I'he date of the import permit;

(2) The serial number of the import
permit:
orTB' The name of the foreign consign-
. 4) The
Signor:

a The foreign port of export;

1':' The number of bales imported;

i The serial numbers of the bales
ported; and

(8) The quanti
dupois poux? d:mlty imported in avoir-

address of the foreign con-
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(¢) The report of materials entered
into the process of manufacture shall
provide in appropriate columns the fol-
lowing information as to each lot of
leaves dumped:

(1) The lot number of specification,
a_ specification to be assigned to each
dump for identification purposes in or-
der to avoid repeating the serial num-
bers of the bales when the lot is sub-
sequently referred to; !

(2) The date the leaves entered into
the process of manufacture;

(3) The number of bales dumped;

(4) The serial numbers of the bales;

(5) The quantity of leaves entered
into the process of manufacture, stated
in avoirdupois pounds;

(6) The quantity of alcohol used for
each extraction or wash of the leaves;

(7) The quantity of water used for
each water extraction or dilution;

(8) The quantity of any other or ad-
ditional substance introduced at any
stage into the process of manufacture;
and

(9) The dry weight of any filter cloth
or other absorbent material to be later
removed from the process after satura-
tion.

(d) The reports of substances pro-
duced from special coca leaves shall pro-
vide in columns the following informa-
tion as to each production lot or dump:

(1) The lot number;

(2) The quantity of ground leaves en-
tered into process, in terms of avoirdu-
pois ounces and the quantity, in ounces
and grains, of alkaloid contained therein
as determined by analysis;

(3) The quantity of substance in
process after each distinet step in the
manufacturing process and the total
alkaloid contained in each, stated in
ounces and grains;

(4) The gquantity of exhausted or spent
leaves and the quantity of each residue
removed from process, and the total
alkaloid contained in each, stated in
ounces and grains;

(5) The weight of the used filter cloth
or other absorbent material removed,
after saturation; and

(6) The quantity, in gallons, of fin-
ished extract produced.

(e) The report of substances de-
stroyed, shall provide in appropriate col-
umns the following data as to each lot
destroyed:

(1) The lot number;

(2) The quantity of spent leaves, resi-
dues, and saturated materials destroyed,
stated separately for each; and

(3) The name of the Government offi-
cer witnessing the destruction.

(f) The summary shall include a
complete accounting for all transactions
in raw leaves, leaves in process, and resi-
dues removed from production processes.

(1) The summary of raw coca leaves
shall include:

(i) The quantity of special coca leaves
on hand at the beginning of the quarter;

(ii) The quantity of special coca leaves
imported during the quarter;

(iii) The quantity of special coca leaves
entered into the process of nianufacture
during the quarter;
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(iv) The quantity of special coca
leaves on hand at the end of the quar-
ter; and

(v) Any other transaction during the
quarter which increased or decreased
the quantity of raw coca leaves on hand.

(2) The summary of coca leaves in
process shall include:

(i) The quantity of special coca leaves
in process at the beginning of the
quarfer;

(i) The quantity of such leaves placed
in the process during the quarter;

(iii) The quantity of such leaves rep-
resented by lots completed during the
quarter;

(iv) The guantity of such leaves rep-
resented by lots in process at the end
of the quarter; and -

(v) Any other transaction during the
quarter which increased or decreased the
quantity of leaves in process.

(3) The summary of residues removed
from production processes shall provide
in appropriate columns, separately as to
spent leaves, each residue and saturated
material, the following information:

(i) The quantity of each, on hand at
the beginning of the quarter, awaiting
destruction;

(ii) The quantity of each removed
from process during the quarter;

(iii) The quantity of each destroyed
during the quarter;

(iv) The quantity of each on hand at
the end of the quarter; and

(v) Any other transaction during the
quarter affecting the quantity of such
residues on hand.

PART 305—ORDER FORMS
§ 305.01 Scope of Part 305.

Procedures governing the issuance, use,
and preservation of order forms pursuant
to section 308 of the Act (21 U.S.C, 828)
are set forth generally by that section
and specifically by the sections of this
part.

§ 305.02 Definitions.

As used in this part, the following
terms shall have the meaning specified:

(a) The term “Act” means the Con-
trolled Substances Act (84 Stat. 1242;
21 U.S.C. 801) and/or the Controlled
Substances Import and Export Act (84
Stat. 1285; 21 U.S.C. 951).

(b) The term “purchaser’” means any
registered person entitled to obtain and
execute order forms pursuant to § 305.04
and § 305.06.

(¢) The term “supplier” means any
registered person entitled to fill order
forms pursuant to § 305.08.

(d) Any term not defined in this sec-
tion shall have the definition set forth
in section 102 of the Act (21 U.S.C, 802)
and §§ 301.02 and 302.02 of this chapter.

§ 305.03 Distributions requiring order
forms.

An order form (BND Form 222¢) is re-
quired for each distribution of a con-
trolled substance listed in schedule I or
II, except for the following:

(a) The exportation of such sub-
stances from the United States in con-
formity with the Act;
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(b) The delivery of such substances to
or by a common or confract carrier for
carriage in the lawful and usual course
of its business, or to or by a warehouse-
man for storage in the lawful and usual
course of its business (but excluding such
carriage or storage by the owner of the
substance in connection with the dis-
tribution to a third person) ;

(¢) The procurement of a sample of
such substances by an exempti law en-
forcement official pursuant to § 301.26
(c) of this chapter, provided that the
statement required by that section is used
and is preserved in the manner prescribed
in this part for order forms;

(d) The procurement of such sub-
stances by a civil defense or disaster
relief organization, pursuant to § 301.27
of this chapter, provided that the civil
defense emergency order form required
by that section is used and is preserved
with other records of the registrant; and

(e) The purchase of such substances
by the masfer of a vessel pursuant to
§ 301.28(a) (3) of this chapter: Provided,
That the special order form provided by
the U.S. Public Health Service as re-
quired by that section is used and pre-
served in the manner prescribed on this
order form.

§ 305.04 Persons entitled to obtain and
execute order forms.

(a) Order forms may be obtained only
by persons who are registered under sec-
tion 303 of the Act (21 U.S.C. 823) to
handle controlled substances listed
schedules I and II, and by persons who
are registered under section 1008 of the
Act (21 U.S.C. 958) to export such sub-
stances. Persons not registered to handle
controlled substances listed in schedules
I or II and persons registered only to
import controlled substances listed in
any schedule are not entitled to obtain
order forms.

(b, An order form may be executed
only on behalf of the registrant named
thereon and only if his registration as to
the substances being purchased has not
expired or been revoked or suspended.

§ 305.05 Procedure

forms.

(a) Order forms are issued in books
of six forms, each form containing an
original, duplicate and triplicate copy
(respectively, Copy 1, Copy 2, and Copy
3). A limit of three books of forms will
be furnished on any requisition, unless
additional books are specifically re-
quested and a reasonable need for such
additional books is shown.

(b) Any person applying for a regis-
tration which would entitie him to ob-
tain order forms may requisition such
forms by so indicating on the application
form; order forms will be supplied upon
the registration of the applicant. Any
person holding a registration entitling
him to obtain order forms may requisi-
tion such forms for the first time on
BND Form 222d, which may be obtained
from the Registration Branch of the
Bureau, Any person already holding
order forms may requisition additional
forms only on BND Form 222b, which
is contained in each book of order forms,

to obtain order
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All requisitions shall be submitted to the
Registration Branch, Bureau of Narcot-
ics and Dangerous Drugs, Department of
Justice, Washington, D.C. 20005.

(¢c) Each requisition shall show the
name, address, and registration number
of the registrant and the number of
books of order forms desired. Each
requisition shall be signed and dafed by
the same person who signed fhe most
recent application for registration or for
reregistration, or by any person author-
ized to obtain and execute order forms
by a power of attorney pursuant to
§ 305.07.

(d) Order forms will be serially num-
bered and issued with the name, address
and registration number of the regis-
trant, the authorized activity and sched-
ules of the registrant and the substance
in schedule I which the registrant is
auhorized to handle, if any, printed
thereon. In the case of order forms is-
sued to a person registered to conduct
chemical analysis with controlled sub-
stances listed in schedule I, the order
forms shall not be confined to a single
such substance and may be used to pur-
chase any of such substances. This in-
formation cannot be altered or changed
by the registrant; any errors must be
corrected by the Registration Branch of
the Bureau by returning the forms with
notification of the error.

§305.06 Procedure to execule order
forms.

(a) Order forms shall be prepared and
executed by the purchaser simultane-
ously in triplicate by means of inter-
leaved carbon sheets which are part of
the BND Form 222c¢. Order forms shall
be prepared by use of a typewriter, pen,
or indelible pencil,

(b) Only one item shall be entered on
each numbered line. There are five lines
on each order form. If one order form
is not sufficient to include all items in an
order, additional forms shall be used.
The total number of items ordered shall
be noted on that form in the space pro-
vided. Attachment of extra sheets to an
order form, or use of order forms for
substances other than controlled sub-
stances listed in schedules I and II, is
not permitted. L

(¢) An item shall consist of one or
more containers of the same finished
form and quantity of the same sub-
stance; a separate item shall be made for,
each container of different finished form,
quantity or substance. For each item the
form shall show the name of the article
ordered, the finished form of the article
(e.g., 10-milligram tablet or 10-milli-
gram concentration per fluid ounce or
milliliter), the number of units or vol-
ume in each commercial container (e.g.,
100-tablet bottle or 3-fluid ounces), the
number of commercial containers
ordered, and the name and guantity per
unit of the controlled substance or sub-
stances confained in the article if not in
pure form. The catalogue number of the
article may be included at the discretion
of the purchaser.

(d) The name and address of the sup-
plier from whom the controlled sub-
stances are being ordered shall be en-

tered on the form. Only one supplier
may be listed on any one form.

(e) Each order form+*shall be signed
and dated by a person authorized to sign
a requisition for order forms on behalf of
the purchaser pursuant to §305.05(c),
The name of the purchaser, if different
from the individual signing the order
form, shall also be inserted in the sig-
nature space. Unexecuted order forms
may be kept and may be executed at a
location other than the registered loca-
tion printed on the form, provided that
all unexecuted forms are delivered
promptly to the registered location upon
an inspection of such location by any
officer authorized to make inspections, or
to enforce, any Federal, State, or local
law regarding controlled substances.

§ 305.07 Power of attorney.

Any purchaser may authorize one or
more individuals, whether or not located
at the registered location of the pur-
chaser, to obtain and execute order forms
on his behalf by filing a power of
attorney on BND Form 231 for each such
individual with the Registration Branch,
Bureau of Narcotics and Dangerous
Drugs, Department of Justice, Post Office
Box 28083, Central Station, Washington,
D.C. 20005. The power of attorney shall
be siegned by the same person who signed
the most recent application for registra-
tion or reregistration and shall contain
the signature of the individual being
authorized to obtain and execute order
forms, which individual shall affirm his
signature. Any power of attorney may be
revoked at any time by filing a notice of
revocation, signed by the person who
signed the power of attorney, with the
Registration Branch at the foregoing
address. It shall be necessary to submit a
new power of attorney upon the reregis-
tration of a purchaser only if the appli-
cation for reregistration was signed by
a person different from the person who
signed the existing power of attorney.

§ 305.08 Persons entitled to fill order
forms.

An order form may be filled only by &
person registered as a manufacturer of
distributor of controlled substances listed
in schedules I or II under section 303 of
the Act (21 U.S.C. 823) or an importer
of such substances under section 1008 of
the Act (21 U.S.C. 958), except for the
following:

(a) A person registered to dispense
such substances under section 303 of the
Act, or to export such substances under
section 1008 of the Act, if hé is discon-
tinuing business or if his registration 15
expiring without reregistration, may dis-
pose of any controlled substances listed
in schedule I or II in his possession pur
suant to order forms if he has obtained
the specific approval of each transaction
from the Regional Director of the Bureau
in his region; and J

(b) A person who has obtained any
controlled substance in schedule I or II
by order form may return such sub
stance, or portion thereof, to the per
son from whom he obtained the sub-
stance pursuant to the order form ol the
latter person.
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§305.09 Procedure for filling order
" forms.

(a) The purchaser shall submit Copy
1 and Copy 2 of the order form to the
supplier, and retain Copy 3 in his own
files.

(b) The supplier shall fill the order,
if possible and if he desires to do so,
and record on Copies 1 and 2 the num-
ber of commercial containers furnished
on each item and the date on which
such containers are shipped to the pur-
chaser. If an order eannot be filled in
its entirety, it may be filled in part and
the balance supplied by additional ship-
ments within 60 days following the date
of the order form. No order form shall
be valid more than 60 days after its
execution by the purchaser, except as
specified in paragraph (f) of this sec-
tion,

(¢c) The controlled substances order
shall only be shipped to the purchaser
and at the location printed by the Bureau
on the order form, except as specified
in paragraph (f) of this section.

(d) The supplier shall retain Copy 1
of the order form for his own files and
forward Copy 2 to the Regional Direc-
tor of the Bureau in the region in which
the supplier is located. Copy 2 shall be
forwarded at the close of the month
during which the order is filled; if an
order is filled by partial shipments, Copy
2 shall be forwarded at the close of the
month during which the final shipment
Is made or during which the 60-day va-
lidity period expires.

(e) The purchaser shall record on
Copy 3 of the order form the number
of commercial containers furnished on
each item and the dates on which such
containers are received by the purchaser.

(f) Order forms submitted by regis-
tered procurement officers of the Armed
Services Medical Procurement Agency
for delivery fo armed services. establish-
ments within the United States may be
shipped to locations other than the lo-
cation printed on the order form, and in
partial shipments at different times not
to exceed six months from the date of
the order, as designated by the procure-
ment officer when submitting the order.

§305.10 Procedure for endorsing order
forms,

‘a) An order form made out to any
supplier who cannot fill all or a part of
the order within the time limitation set
lorth in §305.09 may be endorsed to
another supplier for filling. The endorse-
ment shall be made only by the supplier
t? Whom the order form was first made,
;ml‘ state (in the spaces provided on
rxe reverse sides of Copies 1 and 2 of
¢ order form) the name and address
of the second supplier, and shall be
Siehed by a person authorized to obtain
iz}d cxecute order forms on behalf of
;;gt’ grst, Supplier. The first supplier may
(;fm;_lll any part of an order on an en-
ﬁ‘;liud form. The second supplier shall
, lxe order._ if possible and if he de-
o = (o do so, in accordance with § 305.09

+ '¢), and (d), including shipping
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all substances directly to the purchaser.

(b) Distributions made on endorsed
order forms shall be reported by the sec-
ond supplier in the same manner as all
other distributions except that where the
name of the supplier is requested on the
reporting form, the second supplier shall
record the name, address and registra-
tion number of the first supplier.

§ 305.11 Unaccepted and defective or-
der forms.

(a) No order form shall be filled if it:

(1) Is not complete, legible, or prop-
erly prepared, executed or endorsed; or

(2) Shows any alteration, erasure, or
change of any description.

(b) If an order form cannot be filled
for any reason under this section, the
supplier shall return Copies 1 and 2 to
the purchaser with a statement as to the
reason (e.g., illegible or altered). A sup-
plier may for any reason refuse to ac-
cept any order and if a supplier refuses
to accept the order, a statement that the
order is not accepted shall be sufficient
for purposes of this subsection,

(c) When received by the purchaser,
Copies 1 and 2 of the order form and the
statement shall be attached to Copy 3
and retained in the files of the purchaser
in aeccordance with § 305.13. A defective
order form may not be corrected; it must
be replaced by a new order form in order
for the order to be filled.

§ 305.12 Lost and stolen order forms.

(a) If a purchaser ascertains that an
unfilled order form has been lost, he
shall execute another in triplicate and
a statement containing the serial num-
ber and date of the lost form, and stat-
ing that the goods covered by the first
order form were not received through
loss of that order form. Copy 3 of the
second form and a copy of the statement
shall be retained with Copy 3 of the or-
der form first executed. If the first order
form is subsequently received by the sup-
plier to whom it was directed, the sup-
plier shall mark upon the face thereof
“Not accepted” and return Copies 1 and
2 to the purchaser, who shall attach it
to Copy 3 and the statement.

(b) Whenever any used or unused or-
der forms are stolen from or lost (other-
wise than in the course of transmission)
by any purchaser or supplier, he shall
immediately upon discovery of such
theft or loss, report the same to the
Registration Branch, Bureau of Narcot-
ics and Dangerous Drugs, Department of
Justice, Post Office Box 28083, Central
Station, Washington, D.C. 20005, stating
the serial number of each form stolen or
lost. If the theft or loss includes any
original order forms received from pur-
chasers and the supplier is unable to
state the serial numbers of such order
forms, he shall report the date or ap-
proximate date of receipt thereof and
the names and addresses of the pur-
chasers. If an entire book of order forms
is lost or stolen, and the purchaser is un-
able to state the serial numbers of the
order forms contained therein, he shall
report, in lieu of the numbers of the
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forms contained in such book, the date
or approximate date of issuance thereof.
If any unused order form reported stolen
or lost is subsequently recovered eor
found, the Registration Branch of the
Bureau shall immediately be notified.

§ 305.13 Preservation of order forms.

(a) The purchaser shall retain Copy
3 of each order form which has been
filled. He shall also retain in his files
all copies of each unaccepted or defective
order form and each statement attached
thereto.

(b) The supplier shall retain Copy 1
of each order form which he has filied.

{c) Order forms must be maintained
separately from all other records of the
registrant. Order forms are required to
be kept available for inspection for a
period of 2 years. If a purchaser has sev-
eral registered locations, he must retain
Copy 3 of the executed order forms and
any attached statements or other related
documents at the registered location
printed on the order form.

§ 305.14 Return of unused order forms,

If the registration of any purchaser
terminates (because the purchaser dies,
ceases legal existence, discontinues busi-
ness or professional practice, or changes
his name or address as shown on his
registration) or is suspended or revoked
pursuant to § 301.46 of this chapter as
to any controlled substance listed in
schedule I or II, he shall return all
unused order forms for such substance
to the nearest office of the Bureau.

§ 305.15 Interim use of IRS
forms. R

Existing order forms (IRS Form 2513)
will be valid until April 30, 1972, for
transactions of controlled substances
listed in schedule I and II. Purchasers
using existing IRS Forms 2513 after
April 30, 1971, must place the registra-
tion number assigned by the Bureau on
the form in the block which contains the
name, address, old IRS registration, and
class of registration. Registrants who ob-
tain BND Form 222¢, but still possess IRS
order forms, should not discard the IRS
Forms, but instead draw a line thru the
unused forms and print “Void" across the
line. Voided forms must be maintained
for at least 2 years in the manner pre-
seribed in § 305.13, (

§ 305.16 Interim use of IRS order form
requisitions,

Effective May 1, 1971, only the Burean
will issue order forms. A purchaser desir-
ing order forms (BND Form 222¢) may
obtain them by using IRS Form 679
found in the back of his current IRS
order from book. In utilizing IRS Form
679, the registration number assigned by
the Bureau must be placed in section 8
of the requisition form and the requisi-
tion forwarded to Registration Branch,
Bureau of Narcotics and Dangerous
Drugs, Department of Justice, Post Of-
fice Box 28083, Central Station, Wash-
ington, D.C. 20005. IRS Form 679 will
not be valid after April 30, 1972.

order
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PART 306—PRESCRIPTIONS

GENERAL INFORMATION
§ 306.01 Scope of Part 306,

Rules governing the issuance, filling
and filing of prescriptions pursuant to
section 309 of the Act (21 US.C. 829)
are set forth generally in that section
and specifically by the sections of this
part.

§ 306.02 Definitions.

As used in this part, the following
terms shall have the meanings specified:

(a) The term “Act’” means the Con-
trolled Substances Act (84 Stat. 1242; 21
U.S.C. 801).

(b) The term “institutional practi-
tioner” means a hospital or other person
(other than an individual) licensed, reg-
istered, or otherwise permitted, by the
United States or the jurisdiction in which
it practices, to dispense a controlled
substance in the course of professional
practice, but does not include a
pharmacy.

(c) The term “pharmacist” means any
pharmacist licensed by a State to dis-
pense controlled substances, and shall
include any other person authorized by
a State to dispense controlled substances
under the supervision of a pharmacist
licensed by such State,

(d) The term “practitioner” means a
physician, dentist, veterinarian, or other
individual licensed, registered, or other-
wise permitted, by the United States or
the jurisdiction in which he practices,
to dispense a controlled substance in the
course of professional practice, but does
not include a pharmacist, or an institu-
tional practitioner.

(e) The term “register” or “registered”
means a person registered under section
303 of the Act (21 U.S.C, 823).

(f) Any term not defined in this sec-
tion shall have the definition set forth
in section 102 of the Act (21 US.C. 802)
or § 301.02 of this chapter.

§ 306.03 Persons entitled to issue pre-
scriptions.

A prescription for a controlled sub-
stance may be issued only by a practi-
tioner whois:

(a) authorized to prescribe controlled
substances by the jurisdiction in which
he is licensed to practice his profession;
and

(b) either registered or exempted from
registration pursuant to § 301.25 of this
chapter.

§ 306.04 Purpose of issue of prescrip-
tion.

A prescription for a controlled sub-
stance to be effective must be issued for
a legitimate medical purpose by a prac-
titioner acting in the usual course of
his professional practice. The responsi-
bility for the proper prescribing and dis-

pensing of controlled substances is upon’

the prescribing practitioner, but a cor-
responding responsibility rests with the
pharmacist who fills the prescription. An
order purporting to be a prescription is-
sued not in the usual course of profes-
sional treatment or in legitimate and
authorized research is not a prescription
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within the meaning and intent of section
309 of the Act (21 U.S.C. 829) and the
person filling such a prescription, as well
as the person issuing it, shall be subject
to the penalties provided for violations
of the provisions of law relating to con-
trolled substances.

§ 306.05 Manner of issuance of pre-
seriptions. A

All prescriptions for controlled sub-
stances shall be dated as of, and signed
on, the day when issued and shall bear
the full name and address of the patient,
and the name, address, and registration
number of the practitioner, A practi-
tioner may sign a prescription in “the
same manner as he would sign a check
or legal document (e.g., J. H. Smith or
John H. Smith). Where an oral order is
not permitted, prescriptions should be
written with ink or indelible pencil or
typewriter; if typewritten, they shall be
signed by the practitioner, The prescrip-
tions may be prepared by a secretary or
agent for the signature of a practitioner,
but the prescribing practitioner is re-
sponsible in case the prescription does
not conform in all essential respects to
the law and regulations. A correspond-
ing liability rests upon the pharmacist
who fills a prescription not prepared in
the form prescribed by these regulations.

§ 306.06 Persons entitled 1o fill prescrip-
tions.

A prescription for controlled sub-
stances may only be filled by a pharma=
cist acting in the usual course of his
professional practice and either regis-
tered individually or employed in a reg-
istered pharmacy.

CONTROLLED SUBSTANCES LISTED IN
ScHEDULE IT

§ 306.11 Requirement of prescriptions.

(a) A pharmacist may dispense a con-
trolled substance listed in schedule II
only pursuant to a written prescription
signed by the prescribing practitioner,
except as provided in paragraph (c) of
this section.

(b) A practitioner or institutional
practitioner may administer or dispense
such substance in the course of profes-
sional practice without a prescription.

(¢) In the case of an emergency situ-
ation, as defined by the Secretary in
§ 1.110 of this title, a pharmacist may
dispense a controlled substance listed in
schedule II upon receiving oral author-
ization of a prescribing practitioner,
provided that:

(1) The quantity prescribed and dis-
pensed is limited to the amount adequate
to treat the patient during the emer-
gency period (dispensing beyond the
emergency period must be pursuant to
a written preseription signed by the pre-
seribing practitioner) ;

(2) The prescription shall be immedi-
ately reduced to writing by the pharma-
cist and shall contain all information
required in § 306.05, except for the sig-
ndture of the prescribing practitioner;

(3) If the prescribing practitioner is
not known to the pharmacist, he must
make a reasonable effort to determine
that the oral authorization came from

a practitioner, which may include a call-
back to the prescribing practitioner us.
ing his phone number as listed in the
telephone directory and/or other good
faith efforts to insure his identity; and

(4) Within 72 hours after authorizing
an emergency oral prescription, the pre-
seribing practitioner shall cause a writ-
ten prescription for the emergency quan-
tity prescribed to be delivered to the
dispensing pharmacist. In addition to
conforming to the requirements of
§ 306.05, the prescription shall have
written on its face “Authorization for
Emergency Dispensing;” and the date
of the oral order. The written prescrip-
tion may be delivered to the pharmacist
in person or by mail, but if delivered
by mail it must be postmarked within the
T2-hour period. Upon receipt, the dis-
pensing pharmacist shall attach this
preseription to the oral emergency pre-
scription which had earlier been reduced
to writing. The pharmacist shall notify
the nearest office of the Bureau if the
prescribing practitioner fails to deliver
a written prescription to him; failure of
the pharmacist to do so shall void the
authority conferred by this subsection
to dispense without a written prescrip-
tion of a prescribing practitioner,

§ 306.12 Refilling prescriptions.

The refilling of a prescription for a
controlled substance listed in schedule
II is prohibited.

§ 306.13 Partial filling of prescriptions,

The partial filling of a prescription for
a controlled substance listed in schedule
II is permissible, if the pharmacist is
unable to supply the full quantity called
for in a writfen or emergency oral pre-
seription and he makes a notation of the
quantity supplied-on the face of the writ-
ten prescription (or written record of
the emergency oral prescription) and
so advises the authorizing practitioner.
The remaining portion of the prescrip-
tion may be filled within 72 hours of the
first partial filling., No further quantity
may be supplied beyond 72 hours without
a new prescription.

§ 306.14 Labeling of substances.

The pharmacist filling a written or
emergency oral prescription for a con-
trolled substance listed in schedule II
shall affix to the package a label show-
ing date of filling, the pharmacy name
and address, the serial number of the
prescription, the name and address of
the patient, the name and registration
number of the prescribing practitioner,
and directions for use and cautionary
statements, if -any, contained in such
prescription or required by law.

§ 306.15 Filing of prescriptions.

All written prescriptions and written
records of emergency oral preseriptions
shall be kept in accordance with require-
ments of § 304.04(d) of this chapter.

CONTROLLED SUBSTANCES LISTED
1IN ScHEDULES III anp IV

§ 306.21 Requirement of preseription.

(a) A pharmacist may dispense 2 col}i
trolled substance listed in schedules I
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or IV only pursuant to either a written
prescription signed by a prescribing
practitioner or an oral prescription made
py & preseribing practitioner and
promptly reduced to writing by the phar-
macist containing all information re-
quired in § 306.05, except for the signa-
wre of the preseribing practitioner.

() A practitioner or institutional
practitioner may administer or dispense
such substance in the course of profes-
sional practice without a preseription.

§306.22 Refilling of prescriptions.

No preseription for a controlled sub-
stance listed in schedule III or IV shall
pe filled or refilled more than 6 months
after the date on which such preseription
was issued and no such prescription au-
thorized to be refilled may be refilled
more than five times. Each refilling of
a preseription shall be entered on the
pack of the preseription, initialed, and
dated by the pharmacist as of the date
of dispensing, and shall state the amount
dispensed, If the pharmacist merely ini-
tials and dates the back of the prescrip-
tion he shall be deemed to have dispensed
a refill for the full face amount of the
prescription. Addition quantities of
controlled substances listed in schedule
IO or IV may only be authorized by a
prescribing practitioner through issuance
of a new prescription as provided in
§306.21 which shall be a new and sep-
arate prescription.

§306.23 Labeling of substances.

The pharmaeist filling a prescription
for a controlled substance listed in
schedule ITT or IV shall affix to the pack-
age a label showing the pharmacy name
and address, the serial number and date
of filling, the name and address of the
patient, the name and registration num-
ber of the practitioner issuing the pre-
scription, and direetions for use and cau-
tionary statements, if any, contained in
such preseription as required by law.
§306.24 Filing preseriptions.

All prescriptions for controlled sub-
Stances listed in schedules III and IV

Ehan be kept in accordance with
§304.04(d) of this chapter.

ConTROLLED SUBSTANCES LISTED

IN SCHEDULE V
Requirement of preseription.

‘a) A pharmacist may dispense a con-
trolled substance listed in schedule V
bursuant {o a preseription as required
‘or controlled substances listed in sched-
1ges III‘and IV in § 306.21. A pharmacist
dispensing such substance pursuant to
cription shall label the substance
I accordance with § 306.23 and file- the
Piescription in accordance with § 306.24,
: ) A practitioner or institutional
Practitioner may administer or dispense
\1 substance in the course of profes-
Sional practice without a preseription,
§ 306.32

tion,

ul \ controlled substance listed in sched-
:'.tigi.mayt be distributed without a pre-
_Puon to a pure -
Vided thags purchaser at retail, pro

3 306.31

Distribution without preserip-
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(a) Such distribution is made only by
a pharmacist and not by a nonpharma-
cist employee even if under the direct
supervision of a pharmacist (after the
pharmacist has fulfilled his professional
and legal responsibilities set forth in this
section, however, the actual cash, credit
transaction, or delivery, may be com-
pleted by a nonpharmacist) ;

(b) Not more than 240 cc. (8 ounces)
of any such substance containing opium,
nor more than 120 cc, (4 ounces) of any
other controlled substance listed in
schedule: V, may be distributed at retail
to the same purchaser in any given 48-
hour period;

(¢) The purchaser is at least 18 years
of age;

(d) The pharmacist requires every
purchaser of a controlled substance listed
in schedule V not known to him to fur-
nish suitable identification (inciuding
proof of age where appropriate) ;

(e) A bound record book for distribu-
tions of controlled substances listed in
schedule V (other than by prescription)
is maintained by the pharmacist, which
book shall contain the name and address
of the purchaser, the name and quantity
of controlled substance purchased, the
date of each purchase, and the name or
initials of the pharmacist who distrib-
uted the substance to the purchaser (the
book shall be maintained in accordance
with the recordkeeping requirement of
§ 304.04 of this chapter); and

(f) A prescription is not required for
distribution or dispensing of the sub-
stance pursuant to any other Federal,
or State or local law.

PART 307—MISCELLANEOUS
GENERAL INFORMATION
§ 307.01 Definitions.

As used in this part, the following
terms shall have the meanings specified:

(a) The term “Act” means the Con-
trolied Substances Act (84 Stat. 1242; 21
U.S.C. 801) and/or the Controlled Sub-
stances Import and Export Act (84 Stat.
1285; 21 U.S.C. 951).

(b) Any term not defined in this sec-
tion shall have the definition set forth in
sections 102 and 1001 of the Act (21
U.S.C. 802 and 951) and in §301.02 ef
this chapter.

§ 307.02 Application of State law.

Nothing in Parts 301-308, 311, 312, 316,
or 330 of this chapter shail be construed
as authorizing or permitting any person
to do any act which such person is not
authorized or permitted to do under the
law of the State in which he desires to
do such act.

§ 307.03 Exceptions lo regulations.

Any person may apply for an exception
to the application of any provision of
Parts 301-308, 311, 312, or 316 of this
chapter by filing a written request stat-
ing the reasons for such exception.
Requests shall be filed with the Director,
Bureau of Narcotics and Dangerous
Drugs, Department of Justice, Washing-
ton, D.C. 20537. The Director may grant
an exception in his diseretion, but in no
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case shall he be required to grant an
exception to any person which is not
otherwise required by law or the regula-
tions cited in this section.

SPECIAL EXCEPTIONS FOR MANUFACTURE
AND DISTRIBUTION CONTROLLED SuUB~
STANCES

§ 307.11 Emergeney distribution by a
dispenser.

(a) In the event of an emergency, a
dispenser may distribute (without being
registered as a distributor) a controlled
substance to a second dispenser in order
for the second dispenser to dispense the
substance: Provided, That,

(1) The amount distributed does not
exceed “to the amount required by the
second dispenser for immediate dispens-
ing;

(2) The distribution is recorded as a
dispensing by the first dispenser, and the
receipt as a distribution received by the
second dispenser, and each dispenser re-
tains a signed receipt of the distribution;

(3) The second dispenser is registered

. under the Act to dispense the controlled

substance to be distributed to him; and

(4) If the substance is listed in sched-
ule I, or II, an order form is used as
required in Part 305 of this chapter.

(h) For purposes of this section, an
emergency shall be deemed to mean a
situation where a quantity of a controlled
substance must be dispensed to a person
who does not have an alternative source
for such substance reasonably available
to him and the dispenser cannot obtain
such substance through normal distribu-
tion channels within the time required to
meet the need of the person for such
substance.

§ 307.12 Distribution upon discontinu-
ance or transfer of business.

(a) Any registrant desiring to discon-
tinue or transfer business activities al-
together or with respect to controlled
substances shall return his certificate of
registration, and any order forms in his
possession, to the Registration Branch,
Bureau of Narcotics and Dangerous
Drugs, Department of Justice, Washing-
ton, D.C. 20537 for cancellation, Any con~
trolled substances in his possession may
be disposed of either in accordance with
§ 307.21 or transferred to another reg-
istrant. If the registrant desires to trans-
fer the substance to another registrant,
he shall take an inventory of all con-
frolled substances which he desires to
transfer and submit this inventory,
together with his name, address, and
registration number, and the name, ad-
dress, and registration number of the
proposed transferee, to the Regional Di-
rector of the Bureau in the region in
which he is doing business. If the Re-
gional Director gives written approval to
the transferee, the registrant may trans-
fer the substances to the named trans-
feree without being registered as a
distributor. All confrolled substances
listed in schedule I or IT must be trans-
ferred pursuant to order forms in accord-
ance to Part 305 of this chapter. Sched-
ule III, IV, and V substances will be
transferred in accordance to the inven-
tory prepared by the registrant and ap-
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proved by the Regional Director. If the
Regional Director denies the registrant
authority to make the proposed transfer,
the registrant shall dispose of the sub-
stance in accordance with § 307.21.

(b) In the case of registrants required
to make reports pursuant to Part
304 of this chapter, a report marked
“Final” will be prepared and submitted
by the transferor registrant showing the
disposition of all the controlled sub-
stances for which a report is required; no
additional report will be required from
him, provided that no further transac-
tions involving controlled substances are
consummated by him. The initial report
of the transferee registrant shall account
for transactions beginning with the day
next succeeding the date of discontinu-
ance or transfer of business by the trans-
feror registrant, and the substances
transferred to him shall be reported as
receipts in his initial report.

§ 307.13 Incidental mannufacture of
controlled substances,

Any registered manufacturer who, in-
cidentally but necessarily, manufactures
a controlled substance as a result of the
manufacture of a controlled substance
or basic class of controlled substance for
which he is registered and has been is-
sued an individual manufacturing quota
pursuant to Part 303 of this chapter (if
such substance or class is listed in sched-
ule I or II) shall be exempt from the
requirement of registration pursuant to
Part 301 of this chapter and, if such
incidentally manufactured substance is
listed in schedule I or II, shall be exempt
from the requirement of an individual
manufacturing quota pursuant to Part
303 of this chapter, if such substances
are disposed of in accordance with
§ 307.21.

Di1sposAL OF CONTROLLED SUBSTANCES

§ 307.21 Procedure for disposing of
controlled substances.

(a) Any person lawfully in possession
of any controlled substance and desiring
or required to dispose of such substance
may apply to the Regional Director of
the Bureau in the region in which the
person is located for authority and in-
structions to dispose of such substance.
Application may be made on BND Form
41, or by a letter stating:

(1) The name, address, and registra-
tion number, if any, of the person;

(2) The name and quantity of each
controlled substance to be disposed of;
and

(3) How the applicant obtained the
substance, if known (e.g. incidental by-
product of manufacturing process; death
of a patient in a nursing home; discon-
tinuing business) .

(b) The Regional Director shall au-
thorize and instruct the applicant to
dispose of the controlled substance in
one of the following manners:

(1) By transfer to person registered
under the Act and authorized to possess
the substance;

(2) By delivery to an agent of the
Bureau or to the nearest office of the
Bureau;

FEDERAL REGISTER, VOL. 36, NO. 50—SATURDAY, MARCH

PROPOSED RULE MAKING

(3) By destruction in the presence of
an agent of the Bureau or other author-
ized person; or

(4) By such other means as the Re-
gional Director may determine to assure
that the substance does not become
available to unauthorized persons.

§ 307.22 Disposal of controlled sub-
stances by the Bureau.

Any controlled substance delivered to
the Bureau under § 307.21 or forfeited
pursuant to section 511 of the Act (21
U.S.C. 881) may be delivered to any
department, bureau, or other agency of
the United States or of any Stafe upon
proper application addressed to the Di-
rector, Bureau of Narcotics and Danger-
ous Drugs, Department of Justice,
Washington, D.C. 20537. The application
shall show the name, address, and offi-
cial title of the person or agency to whom
the controlled drugs are to be delivered,
including the name and quantity of the
substances desired and the purpose for
which intended. The delivery of such
controlled drugs shall be ordered by the
Director, if, in his opinion, there exists
a medical or scientific need therefor.

SPECIAL EXEMPT PERSONS
§ 307.31

The listing of peyote as a controlled
substance in schedule I does not apply
to the nondrug use of peyote in bona
fide religious ceremonies of the Native
American Church, and members of the
Native American Church so using peyote
are exempt from registration. Any per-
son who manufactures peyote for or dis-
tributes peyote to the Native American
Church, however, is required to obtain
registration annually and to comply with
all other requirements of law.

Native American Church.

PART 308—SCHEDULES OF
CONTROLLED SUBSTANCES

GENERAL INFORMATION
§ 308.01 Scope of Part 308.

Schedules of controlled substances
established by section 202 of the Act (21
U.S.C. 812), as they are changed, up-
dated, and republished from time to time,
are set forth in this part.

§ 308.02 Definitions.

As used in this part, the following
terms shall have the meanings specified:

(a) The term ‘“‘Act” means the Con-
trolled Substance Act (84 Stat. 1242; 21
U.S.C. 801) and/or the Controlled Sub-
stances Import and Export Act (84 Stat,
1285; 21 U.S.C. 951).

(b) Any term not defined in this see-
tion shall have the definition set forth
in section 102 and 1001 of the Act (21
U.S.C. 802 and 951) and § 301.02 of this
chapter.

8§ 308.03 Procedure for scheduling of
controlled substances.

Procedure for the issuance, amend-
ment, or repeal of rules pursuant to sec-
tion 201 of the Act (21 U.S.C. 811), classi-
fying substances having a potential for
abuse, is set forth in §§ 316.48-316.81 of
this chapter.

SCHEDULES
§ 308.11 Schedulel.

* (a) Schedule I shall consist of the
drugs and other substances, by what-
ever official name, common or usual
name, chemical name, or brand name
designated, listed in this section. Each
‘drug or substance shall have the Bureau
controlled substances code number set
forth opposite it.

(b) Opiates. Unless specifically ex-
cepted or unless listed in another sched-
ule, any of the following opiates, in-
cluding its isomers, esters, ethers, salts,
and salts of isomers, esters, and ethers
whenever the existence of such isomers,
esters, ethers, and salts is possible with-
in the specific chemical designation:

(1) Acetylmethadol .o _____. 9601
(2} AR NS L P 9602
(3) Alphacetylmethadol - ____ 9603
(4) Alphameprodine - - ... 9604
(5) Alphamethadol ________________ 9605
(6) Benzethidine _._ . ____._ 9606
(7) Betacetylmethadol oo oo 9607
(8) Betameprodine oo 9608
(9) Betamethadol - - mcaaccaa.- 9609
(10) Betaproding .- c.coccorcnenres 9611
(11) CloDItAZANE e nccnm s ammnmee 9612
(12) Dextromoramide oo 9613
(18) DeXtrorphan o e e 9614
(14) Diampromide - ——ooooeeee 9615
(15) Diethylthiambutene .. ... 0616
(16) Dimenoxadol oo L. 9617
(17) Dimepheptanol - oo 9618
(18) Dimethylthiambutene ... -~ 9619
(19) Dioxaphetyl butyrate - -.._-.- 9621
(20) Dipipanone - - acoocoeaemeeeeee 9622
(21) Ethylmethylthiambutene ...... 9623
(22) Etonitazene —ceeeeceeco—ena- ~ 9624
(23) Etoxeridine .. - 9628
(24) Furethidine ... 9626
(25) Hydroxypethidine 9627
(26) Ketobemidone ... 9628
(27) Levomoramide —-—-—-_- 9629
(28) Levophenacylmorphan - 9631
(29) Morpheridine ——-ceeeeaax 9632
(30) Noracymethadol - -cameae- 9633
(31) Norlevorphanol —--oc-a---- 9634
(32) Normethadone ——--—---—=m- 9635
(33) NOrpipanone —----cemee-ecam=== 9636
(34) PhensdoXone —c-e—--ememmmmm-—= 9637
(35) Phenampromide - —---me-o- 9638
(36) Phenomorphan .- cocuwcea-m 0647
(37) Phenoperidine — - —cooemaae 9641
(38) Piritramide — .- oo—_ooooooiis 9642
(39) Proheptazine - -—--—coe-c=m--- 9643
(40) Properidine - —-c-ceeomemae-= 9644
(41) Racemoramide —---—-a------mn= 9645
(42) Trimeperidine --—w-coememaemm=n 9646

(¢) Opium derivatives. Unless specifi-
cally excepted or unless listed in another

schedule, any of the following opium de-_
rivatives, its salts, isomers, and salts ol
isomers whenever the existence of su('.h
salts, isomers, and salts of isomers IS
possible within the specific chemical
designation:

(1) Acetorphine ——co——c-cocommnem-= gors
(2) Acetyldihydrocodeine —--------- 9051
(3) Benzylmorphine - --cceee--- 2“_’(‘)
(4) Codeine methylbromide. - ------ J(w’-"z
(5) Codeine-N-OxXide —--wm-vmmm=m-= Rl
(6) Cyprenorphine —-..——--=------ e
(7) Desomorphine - ce-meeem—me-== g‘,"?f
(8) Dihydromorphine . -------ww=-=- e
(9) Etorphine 90>
(10) Heroin e == 8201
(11) Hydromorphinol ..-.-c-c—e--w-- b
(12) MethyldeSorphine - —.---------= e
(13) Methylhydromorphine —-------- 9;;)5
(14) Morphine methylbromide..----- 3;3‘06

(15) Morphine methylsulfonate--.---
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{16) Morphine-N-Oxide 0307
b(17) Myrophine — e 9308
(18) Nicocodeine __._ 9309
{19) Nicomorphine __ 9312
(20) Normorphine ___ 03138
(21) Pholcodine ——_-_ 0314
(13) e DAt oI e e v 0315

(d) Hallucinogenic substances. Unless
specifically excepted or unless listed in
another schedule, any material, com-
pound, mixture, or preparation, which
contains any quantity of the following
hallucinogenic substances, or which
contains any of its salts, isomers, and
salts of isomers whenever the existence
of such salts, isomers, and salts of iso-
mers is possible within the specific chem-
ical designation:

(1) 3,4-methylenedioxy ampheta~

M s e s 7400
(2) 5 - methoxy - 3. 4-methylenedioxy
amphetamine . _ 7401
(3) 8,4,5-trimethoxy amphetamine.. 7390
(4) Bufotentm Ll st 7433
Some frade and other names:
3-(p-Dimethylaminoethyl) -
5 - hydroxyindole; 3 - (2 - di~
methylaminoethyl) - 5-indo-
lol; N.N - dimethylserotonin;
5-hydroxy - N-dimethyltryp-
tamine; mappine.
(5) Diethyltryptamine .........___ 7434
Some trade and'other names:
N.N-Diethyltryptamine; DET.
(6) Dimethyltryptamine .__________ 7435
Some trade or other names:
DMT
(7) 4- methyl-2,5-dimethoxyamphet-
AN . G A 7395
Some trade and other names:
4 - methyl - 2,5 - dimethoxy-
« - methylphenethylamine;
“DOM"; and “STP”.
(8) Tbogaine:. . 2 s SN 7260
Some trade and other names:
7 - Ethyl - 6,64,7,8,9,10,12,13-
octahydro - 2 - methoxy-6,9-
methano-5H-pyrido (1',2°:1,2
azepino 4,56-b) indole; taber-
: nanthe iboga.
(9) Lysergic acid diethylamide._____ 7315
. Some trade or other names:
- d-Lysergic acld diethylamide.
(10) Marthuana 7360
{11) Mescaline 7381
A13) Peyote - Jiiuiuamn 7415
(13) 7482
7484
7437
7438
7370

substances contained in the
plant, or in the resinous ex-
tractives of Cannabis, sp.
and/or synthetic substances,
derivatives, and their isomers
Wwith similar chemical struc-
ture and pharmacological ac-
Uvity such as the following:

A cls or trans tetrahydro-
cannabinol, and their
optical isomers.

A® cis or trans tetrahydro-
cannabinol, and their
optical isomers,

A tetrahydrocannabinol,
and its optical isomers.

(Since nomenclature of
these substances Is not in-
ternationally standardized,
compounds of these struc-
lures, regardless of nu-
merical designation of

atomic positions are coy-
ered.)

No. 50—pt. 11—4
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§ 308.12 Schedule 1L

(a) Schedule II shall consist of the drugs
and other substances, by whatever official
name, common or usual name, chemiecal
name, or brand name designated, listed in
this section. Each drug or substance shall
have the Bureau controlled substances code
number set forth opposite it.

(b) Substances, vegetable origin or chem-

-ical synthesis. Unless specifically excepted or

unless listed In another schedule, any of the
following substances whether produced
directly or indirectly by extraction from
substances of vegetable origin, or independ-
ently by means of chemical synthesis, or by
a combination of extraction and chemical
synthesis:

(1) Opium and opiate, and any salt, com-
pound, derivative, or preparation of opium
or opiate, including the following:

(Ay Raw oplumac - _-o oo o2
(B) Opium extracts_ .- ________
(C) Opium fluid extracts
(D) Powdered opium________________
(E) Granulated oplum______________
(F) Tincture of oplum______________
(G) Apomorphine
(H) Codeine
(I) Ethylmorphine
(J) Hydrocodone
(K) Hydromorphone
(L) Metopon
(M) Morphine
(N) Oxycodone
(O) Oxymorphone ____
(P) Thebaine

(2) Any salt, compound, derivative, or
preparation thereof which is chemically
equivalent or identical with any of the sub-
stances referred to in subparagraph (1) of
this paragraph, except that these substances
shall not include the isoquinoline alkaloids
of opium.

(3) Opium poppy and poppy straw.

(4) Coca leaves (9040) and any salt, com-
pound, derivative, or preparation of coea
leaves, and any salt, compound, derivative,
or preparation thereof which is chemically
equivalent or identical with any of these
substances, except that the substances shall
not include decocainized coca leaves or ex-
traction of coca leaves, which extractions do
not contain cocaine (9041) or ecgonine
(9180). A

(c) Opiates. Unless specifically excepted or
unless in another schedule any of the fol-
lowing opiates, including its isomers, esters,
ethers, salts and salts of isomers, esters and
ethers whenever the existence of such
isomers, esters, ethers, and salts is possible
within the specific chemical designation:

Alpharodine
Anileridine ________
Bezitramide _____ —
Dihydrocodeine ____
Diphenoxylate
Fentanyl
Isomethadone

Methadone
Methadone-Intermediate, 4-cy-
ano-2-dimethylamino - 4,4 - di-
phenyl butane ___.____________
Moramide-Intermediate, 2-meth-
yl-8-morpholino-1, 1-diphenyl-
propane-carboxylic acld. __.___
B L e
Pethidine-Intermediate-A, 4-cy-
ano-l1-methyl-4 - phenylpiperi-
ool JPSRE PR S SRS S
Pethidine-Intermediate-B, ethyl-
4-phenylpiperidine-4-carboxy-
U AT S AR RS s e O

(12)

9254
(13)

9302
(14) 9230

(15)

9232
(16)
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(17) Pethidine - Intermediate - C, 1-
methyl-4-phenylpiperidine - 4-
cid

(19) Piminodine
(20) Raeemethorphan’
(2T) RAGCOMOTPBAN.. o e o mmemmrrrorie

(d) Methamphetamine, Unless specifi-
cally excepted or unless listed in another
schedule, any injectable liquid which con-
tains any quantity of methamphetamine, in-
cluding its salts, isomers, and salts of iso-
mers—1400.

§308.13 Schedule IILL

(a) Schedule III shall consist of the drugs
and other substances, by whatever official
name, common or usual name, chemical
name, or brand name designated, listed in
this section. Each drug or substance shall
have the Bureau controlled substances code
number set forth opposite it.

(b) Stimulants. Unless specifically ex-
cepted or unless listed in another schedule,
any material, compound, mixture, or prep-
aration which contains any quantity of the
following substances having a stimulant ef-
fect on the central nervous system:

(1) Amphetamine, its salts, optical
isomers, and salts of its optical

N e i 1100
(2) Phenmetrazine and its salts.___ 1630
(3) Any substance (except an inject-

able liquid) which contains any

quantity of methamphetamine,

including its salts, isomers, and

salts of fsomers_...___________ 1105
(4¢) Methylphenidate .. ________ 1726

(c) Depressants. Unless specifically ex-~
cepted or unless listed in another schedule,
any material, compound, mixture, or prep-
aration which contains any quantity of the
following substances having a depressant
effect on the central nervous system:

(1) Any substance which contains
any quantity of a derivative of
barbiturie aecid, or any salt of
& derivative of barbituric acid.

(2) Chorhexadol
(3) Glutethimide
(4) Lysergic aeid
(5) Lysergic acld amide____________ 7310
(6) Methyprylon ... ________ 2575
(7) Phencyelidine - __________._____ 7471
(8) Sulfondiethylmethane _._____.__ 2600
(9) Sulfonethylmethane ._______ ___ 2605
(10). Sulfonmethane’' ... ___ > . __. = 2610

[{d) Nalorphine—9400.

(e) Narcotics drugs. Unless specifically ex-~
cepted or unless listed in another schedule,
any material, compound, mixture, or prep-
aration containing limited quantities of any
of the following narcotic' drugs, or any salts
thereof :

(1) Not more than 1.8 grams of
codeine per 100 milliliters or not
more than 90 milligrams per
dosage unit, with an equal or
greater quantity of an isoquino-
line alkaloid of ‘opfum-_.______

(2) Not more than 18 grams of
codeine per 100 milliliters of not
more than 90 milligrams per
dosage unit, with one or more
actlve, nonnarcotic ingredients
in recognized therapeutic
BIRIREREIN. & o g st bt i o o

(3) Not more than 300 milligrams of
dihydrocodeinone per 100 mil-
lliters or not more than 15
milligrams per dosage unit, with
a fourfold or greater quantity of
an isoquinoline alkaloid of
(i St e R e G R s

9803

9804
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(4) Not more than 300 milligrams of
dihydrocodeinone per 100 milli-
liters or not more than 156 milli-
grams per dosage unit, with one
or more active, nonnarcotic in-
gredlents in recognized thera-
peutic amounts. .- _____
[6) Not more than 1.8 grams of di-
hydrocodeine per 100 milli-
liters or not more than 90 milli-
grams per dosage unit, with one
or more active, nonnarcotic in-
gredients in recognized thera-
peutic amounts. . o
(6) Not more than 300 milligrams of
ethylmorphine per 100 milli-
liters or not more than 15 milli-
grams per dosage unit, with one
or more active, nonnarcotic in-
gredients in recognized thera-
peutic amounts. - oo
(7) Not more than 500 milligrams of
opium per 100 milliliters or per
100 grams, or not more than 25
milligrams per dosage unit, with
one or more active, nonnarcotic
ingredients in recognized thera-
peutic amounts_ . ______
(8) Not more than 50 milligrams of
morphine per 100 milliliters or
per 100 grams with one or more
active, nonnarcotic ingredients
in recognized therapeutic
amounts

§ 308.14 Schedule IV.

(a) Schedule IV shall consist of the
drugs and other substances, by what-
ever official name, common or usual
name, chemical name, or brand name
designated, listed in this section. Each
drug or substance shall have the Bureau
controlled substances code number set
forth opposite it.

(b) Depressants.

Barbital
Chloral betaine..
Chloral hydrate.
Ethchlorvynol
Ethinamate

Methohexital
Meprobamate - -ccccmeeneaan
Methylphenobarbital
Paraldehyde
(10) Petrichloral oo
(&) Phenobarbitall i - S ocaermmea=

§ 308.15 Schedule V.

(a) Schedule V shall consist of the
drugs and other substances, by whatever
official name, common or usual name,
chemical name, or brand name desig-
nated, listed in this section.

(b) Narcotic drugs containing non-
narcotic active medicinal ingredients.
Any compound, mixture, or preparation
containing any of the following limited
quantities of narcotic drugs, which shall
include one or more nonnarcotic active
medicinal ingredients in sufficient pro-
portion to confer upon the compound,
mixture, or pfeparation valuable medi-
cinal qualities other than those possessed
by the narcotic drug alone:

(1) Not more than 200 milligrams of
codeine per 100 milliliters or per 100
grams or not more than 10 milligrams
per dosage unit.

(2) Nor more than 100 milligrams of
dihydrocodeine per 100 milliliters or per
100 grams or not more than 5 milligrams
per dosage unit.

(3) Not more than 100 milligrams of
ethylmorphine per 100 milliliters or per

9806

9807

9808

9809
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100 grams or not more than 5 milligrams
per dosage unit.

(4) Not more than 2.5 milligrams of
diphenoxylate and not less than 25 mi-
crograms of atropine sulfate per dosage
unit.

(5) Not more than 100 milligrams of
opium per 100 milliliters or per 100 grams
or not more than 5 milligrams per dosage
unit,

ExXcLUpED NONNARCOTIC SUBSTANCES

§ 308.21 Application for exclusion of a
nonnarcotic substance.

(a) Any person seeking to have any
nonnarcotic substance which may, under
the Pederal Food, Drug, and Cosmetic
Act (21 U.S.C. 301), be lawfully sold over
the counter without a presecription, ex-
cluded from any schedule, pursuant to

section 201(g) (1) of the Act (21 USC,
811(g) (1)), may apply to the Director,
Bureau of Narcotics and Dangeroys
Drugs, Department of Justice, Washing-
ton, D.C. 20537.

(b) An application for an exclusion
under this section shall be handled by
the Director, in determining whether the
substance shall be excluded, in the man-
ner prescribed for petitions to classify a
substance on a schedule set forth in
§§ 316,48-316.78 of this chapter.

§ 308.22 Excluded substances.

The following nonnarcotic substances
which may, under the Federal Food,
Drug, and Cosmetic Act (21 US.C. 30D,
be lawfully sold over the counter with-
out a prescription, are excluded from all
schedules pursuant to section 201(g) (1)
of the Act (21 U.S.C. 811(g) (1)):

Trade name or other
designation

Composition

Manufacturer or supplier

Amodrine. .. i ol
O e e ane S

Tablet: Phenobarbital, 8 mg.; aminophylline, 100
mg.; racephedrine hydrochloride, 25 mg,
Tablet: Phenobarbital, 8 mg.; ephedrine sulfate, 24

G. D. Searle & Co.

Drew Pharmacal Co., Ine

meg.; glyceryl guaiacolate, 100 mg.; theophyliine,
100 mg.; thenyldiamine, 10 mg,

Bronkotab Elixir. ... .. ...

Elixir (5 ce): Phenobarbital, 4 mg.; ephedrine sulfate,

Breon Laboratoties Inc,

12 mg.; glycer?'l guaiacolate, 50 mg.; theophylline,
A

15 mg.; chlnrgaemr&mlne maleats, 1 mg,

Bronkotabs: .- e oitiess Tablet: Pheno

rbital, 8 mg.; ephedrine sulfate, 24

Do.

mg.; glyceryl guaiacolate, 100 mg.; theophylline,
100 mg.; thenyldiamine, 10 mg.

PYINatena. oo it e
Tedral

Tablet; Phenobarbital, 34 gr.; epbedrine, 3§ zr
Tablet: Phenobarbital, 8 mg.; theophylline, 130 mg.;

Whitehall Laboratories.
Warner-Chilcott

ephedrine hydrochloride, 24 mg. Laboratories.
Tedral Anti-H. ... ... Tablet: Phenobarbital, 8§ mg.; chlorpheniramine Do.
maleate, 2 mg.; theophylline, 130 mg,; ephedrine
hydrochloride, 24 mg.
Tedral one-half strength_....._ Tablet: Phenobarbital, 4 mg.; theophylline, 65 mg.; Do,
ephedrine hydrochloride, 12 mg.
Tedral Pediatric Suspension. .. Suspension (5 ¢c): Phenobarbital, 4 mg.; ephedrine Do.
hydrochloride, 12 mg.; theophylline, 65 mg.
Tedral suppositories double Suppository: Phenobarbital, 16 mg.; theophylline, Do.
strength, 260 mg.; ephedrine hydrochloride, 48 mg.
Tedral suppositories regular Su[;gosllory: Phenobarbital, 8 mg,; theophylline, Do.
strength. 130 mg.; ephedrine hydrochloride, 24 mg,
Verequad. ... ........... . Tablet: Phenobarbital, 8 mg.; theophylline caleium XKnoll Pharmaceutical Co
salicylate, 130 mg.; epbedrine hydrochloride, 24
mg.; glyeeryl guaiacolate, 100 mg.
NV e e SN TR Suspension (5 ce): Phenobarbital, 4 me.; theophyl- Da.

line ealcinm salicylate, 85 mg.; ephedrine hydro-
chloride, 12 mg.: glyceryl guaiacolate, 50 mg.

EXCEPTED STIMULANT OR DEPRESSANT
COMPOUNDS

§ 308.31 Application for exception of a
stimulant or depressant compound.

(a) Any person seeking to have any
compound, mixture, or preparation con-
taining any depressant or stimulant sub-
stance listed in § 308.13 (b) or (¢), or in
§ 308.14, or in § 308.15, excepted from
the application of all or any part of the
Act, pursuant to section 202(d) of the
Act, may apply to the Director, Bureau
of Narcotics and Dangerous Drugs, De-
partment of Justice, Washington, D.C.
20537, for such exception.

(b) An application for an exception
under this section shall contain the fol-
lowing information:

(1) The complete gquantitative compo-
sition of the dosage form.

(2) Description of the unit dosage
form together with complete labeling.

(3) A summary of the pharmacology
of the product including animal inves-
tigations and clinical evaluations and
studies, with emphasis on the psychic
and/or physiological dependence liability
(this must be done for each of the active
ingredients separately and for the com-
bination product).

.
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(4) Details of synergisms and antag-
onisms among ingredients.

(5) Deterrent effects of the noncon-
trolled ingredients.

(68) Complete copies of all literaturé
in support of claims.

(7) Reported instances of abuse. |

(8) Reported and anticipated adverse
effects.

(9) Number of dosage units produced
for the past 2 years. 1

(c) An application for an exception
under this section shall be hapgled in
the manner prescribed for petitions ©
classify a substance on any schedule seb
forth in §§ 316.48-316.78 of this chaptel.
§ 308.32 Excepted compounds. '

(a) Until criteria are adopted by b
Bureau by which the Director may dé
termine whether to except any com
pound, mixture, or preparation contain-
ing any depressant or stimulm}t
substance listed in § 308.13 (b) or {c),0or
in § 308.14, or in § 308.15, from the aD;
plication of all or any part of the AC
pursuant to section 202(d) of the \C
(21 U.S.C. 812(d) ), the drugs set forth in
paragraph (b) of this section have bef’“
excepted by the Director from appl f‘é
tion of the sections 305, 307, 308, __ﬂ“)
309 of the Act (21 U.S.C. 825, 827-9
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PROPOSED RULE MAKING

Trade name or other

designation Composition Manufacturer or supplier
1 00 S (Y 3 U SO e SR R Capsule: Pentabarbital sodium, 156 mg.; extract bel- The Zemmer Co.
ladonna, 10 mg.
RX:NO. 41480 oo eaeaeee Capsule: Phenobarbital, 34 gr.; aminophylline, 1.5 Do.
gr.; potasstum iodide, 1 gr.
Rx N0 4188 e et Tablet: Phenobarbital, 34 gr.; atropine sulfate, ieo Do.
gr.
R, N0 B8l Tablet: Phenobarbital, 3§ gr.; atropine sulfate, }io00 Do.
gr.; alominum hydroxide gel. 3% gr.; kaolin, 334 gr.
R, No. H170. ... oo Tablet: Phenobarbital, 34 gr.; atropine sulfate, Yoo Do.
gr.; calcium carbonate, 10 gr.
Rx. No. 4154. . - oo ee oo . Qapsule: Sodium butabarbital, 15 mg.; belladonna Do.

extract, 15 mg.

PART 311—REGISTRATION OF IM-
PORTERS AND EXPORTERS OF
CONTROLLED SUBSTANCES

GENERAL INFORMATION
§311.01 Scopeof Part 311.

Procedures governing the registration
of importers and exporters of controlled
substances pursuant to sections 1007 and
1008 of the Act (21 U.S.C. 957-958) are
set forth generally by those sections and
specifically by the sections of this part.

§311.02 Definitions.

As used in this part, the following
terms shall have the meanings specified:

(a) The term “Act” means the Con-
trolled Substances Import and Export
Act (84 Stat. 1285; 21 U.S.C. 951).

(b) The term “Controlled Substances
Act” means the Controlled Substances
Act (84 Stat. 1242; 21 U.S.C. 801).

(¢) The term “customs territory of the
United States” means the several States,
the District of Columbia, and Puerto
Rieco.

(d) The term “export” means, with
respect to any article, any taking out or
removal of such article from the juris-
diction of the United States (whether or
not such taking out or removal consti-
tutes an exportation within the meaning
of the customs and related laws of the
United States).

(e) The term “exporter” includes every
person who exports, or who acts as an
export broker for exportation of, con-
trolled substances listed in schedules I
through IV.

(f) The term “hearing” means any
hearing held pursuant to this part for the
granting, denial, revocation or suspen-
sion of a registration pursuant to section
1008 of the Act (21 U.S.C. 958).

(g) The term “import” means, with
respect to any article, any bringing in
or introduction of such article into either
the jurisdiction of the United States or
the customs territory of the United
States, and from the jurisdiction of the
United States into the customs territory
of the United States (whether or not
such bringing in or introduction consti-
tutes an importation within the meaning
of the tariff laws of the United States).

(h) The term “importer” includes
every person who imports, or who acts
as an import broker for importation of,

controlled substances listed in any
schedule.
(i) The term “jurisdiction of the

United States” means the customs ter-
ritory of the United States, the Virgin
Islands, the Canal Zone, Guam, Ameri-
can Samoa, and the Trust Territories of
the Pacific Islands.

(i) The terms “register” and “regis-
tration” refer only to registration re-
quired and permitted by section 1007 of
the Act (21 US.C. 957).

(k) Any term not defined in this sec~
tion shall have the definition set forth
in section 1001 of the Act (21 US.C.
951) or 21 CFR 301.02.

§311.03 Information: special instrue-
tions.

Information regarding procedures un-
der these rules and instructions supple-
menting these rules will be furnished
upon request by writing to the Registra-
tion Branch, Bureau of Narcotics and
Dangerous Drugs, Department of Jus-
tice, Post Office Box 28083, Central Sta-
tion, Washington, D.C. 20005.

§ 311.04

The record bearing on any registra-
tion, except for material described in
§301.04(b) (3) and (4) of this chapter,
shall be available for public inspection
and copying during office hours in the
office of the Registration Branch, Bureau
of Narcotics and Dangerous Drugs, De-
partment of Justice, Washington, D.C.
20537, or in the Office of the Hearing
Clerk, Bureau of Narcotics and Danger-
ous Drugs, Department of Justice, Wash-
ington, D.C. 20537, if such report is part
of a hearing in progress.

Inspection or record.

FEES FOR REGISTRATION AND
REREGISTRATION

§311.11

(a) For each registration or reregis-
tration to import controlled substances,
the registrant shall pay a fee of $25.

(b) For each registration or reregis-
tration to export controlled substances,
the registrant shall pay a fee of $25.

§311.12 Time of payment; refund.

Registration and reregistration fees
shall be paid at the time when the appli-
cation for registration or reregistration
is submitted for filing. In the event that
the application is not accepted for filing
or is denied, the payment shall be re-
funded to the applicant.

REQUIREMENTS OF REGISTRATION

Fee amounts.

§ 311.21 Person required to register.

Every person who imports any con-
trolled substance, or who exports any
controlled substance listed in schedules
I through IV, or who proposes to engage
in such importation or exportation, shall
obtain annually a registration unless
exempted by law or pursuant to
§§ 311.24-28. Only persons actually en-
gaged in such activities are required to
obtain a registration; related or affili-
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ated persons who are not engaged i
such activities are not required to ne
registered. (For example, a stockholder
or parent corporation importing con-
trolled substances is not required
obtain a registration.)

§311.22 Separate registration for in.
dependent activities.

(a) Every person who engages in more
than one group of independent activi-
ties, as described in §301.22 of this
chapter shall obtain a separate registra-
tion for each group of activities as
required by that section.

(b) One or more controlled substances
listed in schedules IT through V may be
included in a single registration to en-
gage in any independent activity. Only
one basic class of controlled substance
listed in schedule I, and no controlled
substances listed in any other schedule,
may be included in a single registration.

§ 311.23 Separate registrations for sepa.
rate locations.

(a) A separate registration is required
for each principal place of business ai
one general principal location where con-
trolled substances are imported or ex-
ported by a person.

(b) The following locations shall be
deemed not to be places where controlled
substances are imported or exported:

(1) A warehouse where controlled
substances are stored on behalf of a reg-
istered person, unless such substances
are distributed directly from such ware-
house to persons other than the regis-
tered person or persons not required ¥
register by virtue of subsection 1007(b)
(1) (B) (21 US.C. 957(b) (1) (b)); and

(2) An office used by agents of a reg-
istrant where sales of controlled sub-
stances are solicited, made, or supcr’-'ls.ed
but which neither contains such sub-
stances (other than substances for dis-
play purposes) nor serves as a distribu-
tion point for filling sales orders.

§311.24 Exemption of certain military
personnel.

The requirement of registration
waived for any official of the U.S. Arny,
Navy, Air Force, Coast Guard, or Pubi
Health Service who is authorized to 1
port or export controlled substances n
the course of his official duties.

§311.25 Exemption of law enforcement
officials.

The requirement of registration
waived for any employee of the Bure«u},
any officer of the U.S. Bureau of Customs,
any off.cer or employee of the U.S. Fo0
and Drug Administration, and any othe!
Federal officer who is lawfully engascs
in the enforcement of any Federal _13;‘.
relating to controlled substances, drugs
or customs, and is duly authorized ¥
possess, import or export concrqlled >§1‘J:
stances in the course of his official duties.
§311.26 Exemption forocean \'¢’~~‘“"'q

Owners of vessels described in § 30}-;(3,
of this chapter shall not be deemealb‘
import or export any controlled Sl-d-
stance purchased and stored in accor
ance with that section,
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¢311.27 Exemption for commercial air~
S craft.

Air carriers operating aircraft de-
wribed in § 301.29 of this chapter shall
not be deemed to import or export any
controlled  substance purchased and
stored in accordance with that section.

§311.28 Exemptions for personal medi-
cal use.

(a) Any individual who has in his pos-
swssion a controlled substance listed in
schedules IT, III, IV, or V, which he has
lawfully obtained for his personal medi-
cal use, or for administration to an ani-
mal accompanying him, may enter or
depart the United States with such sub-
stance notwithstanding sections 1002-
1005 of the Act (21 U.S.C. 952-955), pro-
viding the following conditions are met:

(1) The controlled substance is in the
original container in which it was dis-
pensed to the individual; and

(2) The individual makes a declara-
tion to an appropriate official of the U.S.
Bureau of Customs stating:

(i) That the controlled substance is
possessed for his personal use, or for an
animal accompanying him; and

(i) The trade or chemical name and
the symbol designating the schedule of
the controlled substance if it appears on
the container label, or, if such name does
not appear on the label, the name, ad-
dress, and prescription number of the
pharmacy or practitioner who dispensed
the substance,

APPLICATIONS FOR REGISTRATION

§311.31 Time for application for regis-
Iration ; expiration date.

(a) Any person who is required to be
registered and who is not so registered
ay apply for registration at any time.
No person required to be registered shall
fngage in any activity for which registra-
tion is required until the application for
registration is granted and a registration
certificate is issued by the Director.

(b) Any person who is registered may
eoply to be reregistered not more than
60 days before the expiration date of
his registration.

') At the time any person is first reg-
stered, he will be assigned to one of 12
ETOUDS in the same manner and with
1130 same effect as provided in § 301.31
of this chapter,

§ c * -
.\3“..32 Application forms; contents;
signature,

B Any person who is required to be
sfxﬁl-s-"orm to import or export controlled
oo ances, and who is not so registered,
4l apply on BND Form 225.
“lf\ Any person who is registered to
s\l;glf g’?i‘l"exix)ort controlled substances,
Form 29 17 or reregistration on BND
2o’ BND Form 225 may be obtained at
.cglonal office of the Bureau or by
- o the Registration Branch, Bu-
US, De a‘rcotxcs and Dangerous Drugs,
Box qnOD,altmem; of Justice, Post Office
Do )~0% 83, Central Station, Washington,
o eacy . DND Form 227 will be mailed
aprons.. Cstered importer and exporter
“oximately 60 days before the expira-
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tion date of his registration; if any regis«
tered person does not receive such forms
within 45 days before the expiration date
of his registration, he must promptly
give notice of such fact and request such
forms by writing to the Registration
Branch of the Bureau at the foregoing
address.

(d) Each application for registration
to import or exporf any basic class of
controlled substance listed in schedule
1 shall include the Bureau Controlled
Substance Code Number for the basic
class to be covered by such registration.

(e) Each application shall include all
information called for in the form, unless
the item is not applicable, in which case
this fact shall be indicated.

(f) Each application, attachment, or
other document filed as part of an appli-
cation, shall be signed by the applicant,
if an individual; by a partner of the ap-
plicant, if a partnership; or by an officer
of the applicant, if a corporation, associ-
ation, trust or other entity.

§ 311.33 Filing of application; accept-
ance for filing: additional informa-
tion:; amendments to and withdrawals
of applications.

Applications for registration to import
or export controlled substances shall be
filed, accepted for filing, supplemented,
amended and withdrawn as provided in
§ 301.34-301.37 of this chapter. .

ACTION ON APPLICATIONS FOR REGISTRA-
TION: REVOCATION OR SUSPENSION OF
REGISTRATION

§311.41 Administrative review gen-
erally.

The Director may inspect, or cause to
be inspected, the establishment of an
applicant or registrant, pursuant to
§316.01 of this chapter. The Director
shall review the application for registra-
tion and other information gathered by
the Bureau regarding an applicant in
order to determine whether the appli-
cable standards of section 1008 of the Act
(21 US.C. 958) have been met by the
applicant.

§ 311.42 Application for importation of
schedule I and II substances.

(a) In the case of an application for
registration to import a basie class of any
controlled substance listed in schedule
I or II, under the authority of section
1002(a) (2) (B) of the Act (21 U.S.C.
952(a) (2) (B)), the Director shall, upon
the filing of such application, publish in
the FEpEraL REGISTER a notice naming
the applicant and stating that such
applicant has applied to be registered as
an importer of a basic class of narcotic
or nonnarcotic controlled substance,
which class shall be identified. A copy
of said notice shall be mailed simulta-
neously to each person registered as a
bulk manufacturer of that basic class and
to any other applicant therefor. Any
such person may, within 30 days from
the date of publication of the notice in
the FepErAL REGISTER, file written com-
ments on or objections to the issuance of
the same time, file a written request for
a hearing on the application. If a hear-
ing is requested, the Director shall hold

-
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a hearing on the application pursuant to
§ 311.51, Notice of the hearing shall be
published in the FepErAL REGISTER, and
shall be mailed simultaneously to the
applicant and to all persons to whom
notice of the application was mailed.
Notice of the hearing shall contain a
summary of all comments and objections
filed regarding the application and shall
state the time and place for the hearing,
which shall not be less than 30 days
after the date of publication of such
notice in the FEDERAL REGISTER. A hearing
pursuant to this section may be consoli-
dated with a hearing held pursuant to
§ 311,43 or §311.44.

(b) In determining whether competi-
tion among the domestic manufacturers
of a controlled substance is adequate
within the meaning of section
1002(a) (2)(B) of the Act (21 US.C.
952(a) (2) (B)), the Director shall con-
sider among other factors:

(1) The extent of price rigidity in the
light of changes in (i) raw materials
and other costs and (ii) conditions of
supply and demand;

(2) The extent of service and quality
competition among the domestic manu-
facturers for shares of the domestic
market; |

(3) The existence of substantial dif-
ferentials between (i) domestic prices
and (il) the higher of prices generally
prevailing in foreign markets or the
prices at which foreign manufacturers
are committed to undertake to provide
such products in the domestic market in
conformity with the Act or the Con-
trolled Substances Act. In determining
the existence of substantial differentials
hereunder, appropriate consideration
should be given to any additional costs
imposed on domestic manufacturers by
the requirements of the Act or the Con-
trolled Substances Act and such other
factors as the Director may deem rele-
vent. In no event shall a foreign manu-
facturer's offering prices in the United
States be considered if they are lower
than those prevgiling in the foreign
manufactureris own domestic market.

(c) In considering the scope of the
domestic market, consideration shall be
given fo substitute products which are
reasonably interchangeable in fterms of
price, quality and use.

(d) The fact that the number of ex-
isting manufacturers is small shall not
demonstrate, in and of itself, that ade-
quate competition among them does not
exist.

§ 311.43 Centificate of registration: de-
nial of registration.

(a) The Director shall issue a certifi-
cate of registration (BND Form 223) to
an applicant if the issuance of registra-
tion or reregistration is required under
the applicable provisions of section 1008
of the Act (21 US.C. 958). In the event
the issuance of registration or reregis-
tration is not required, the Director shall
deny the application, Before denying any
application, the Director shall issue an
order to show cause pursuant to § 311.47
and, if requested by the applicant, shall
hold a hearing on the application pursu-
ant to § 311.51,
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(b) The certificate of registration
(BND Form 223) shall contain the in-
formation, and shall be displayed in the
manner prescribed in 21 CFR 301.44(b),

§ 311.44 Suspension or revocation of
registration.

(a) The Director may suspend any
registration pursuant to section 304(a)
of the Controlled Substances Act (21
US.C. 824 (a)) for any period of time
he determines.

(b) The Director may revoke any reg-
istration pursuant to section 304(a) of
the Controlled Substances Act (21 US.C.
824(a)).

(¢) Before revoking or suspending any
registration, the Director shall issue an
order to show cause pursuant to § 310.47
of this chapter, and if requested by the
registrant, shall hold a hearing pursu-
ant to § 311.51. Notwithstanding the re-
quirements of this section, however, the
Director may suspend any registration
pending a final order pursuant to
§ 311.45.

(d) Upon service of the order of the
Director suspending or revoking regis-
tration, the registrant shall immediately
deliver his certificate of registration and
any order forms or permits in his posses-
sion to the nearest office of the Bureau.
The suspension or revocation of a regis-
tration shall suspend or revoke any per-
mits issued pursuant to Part 312 of this
chapter. Also, upon service of the order
of the Director revoking registration, the
registrant shall, as instructed by the
Director: L

(1) Deliver all controlled substances
in his possession to the nearest office of
the Bureau or to authorized agents of
the Bureau; or

(2) Place all controlled substances in
his possession under seal as described in
section 304(f) of the Controlled Sub-
stances Act (21 U.S.C. 824(f) ).

(e) In the event that revocation or
suspension is limited to a particular con-
trolled substance or substances, the regis-
trant shall be given a new certificate of
registration for all substances not af-
fected by such revocation or suspension.
The registrant shall deliver the old reg-
istration and, if appropriate, any order
forms or permits in his possession to the
nearest office of the Bureau. Also, the
registrant shall, as instructed by the
Director:

(1) Deliver to the nearest office of the
Bureau or to authorized agents of the
Bureau all of the particular controlled
substance or substances affected by the
revocation or suspension which are in his
possession; or

(2) Place all of such substances under
seal as described in section 304(f) of the
Controlied Substances Act (21 US.C.
824(f)).

§311.45 Suspension of
pending final order.

(a) The Director may suspend any
registration simultaneously with or at
any time subsequent to the service upon
the registrant of an order to show cause
why such registration should not be re-
voked or suspended, in any case where
he finds that there is an imminent dan-

registration
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ger to the public health or safety. If the
Director so suspends, he shall serve with
the order to show cause pursuant to
§ 311.47 an order of immediate suspen-
sion which shall contain a statement of
his findings regarding the danger to pub-
lic health or safety.

(b) Upon receipt of the order of im-
mediate suspension, the registrant shall
promptly return his certificate of regis-
tration and any order forms and permits
in his possession to the nearest office of
the Bureau. The suspension of any reg-
istration under this section shall suspend
any permits issued pursuant to Part 312
of this chapter.

(¢c) Any suspension shall continue in
effect until the conclusion of all pro-
ceedings upon revocation or suspension,
including any judicial review thereof,
unless sooner withdrawn by the Director
or dissolved by a court of competent
jurisdiction. Any registrant whose reg-
istration is suspended under this section
may request a hearing on the revocation
or suspension of his registration at a
time earlier than specified in the order to
show cause pursuant to § 312.47 which
request shall be granted by the Director,
who shall fix a date for such hearing
as early as reasonably possible.‘

§ 311.46 Extension of registration pend-
ing final order.

An applicant for reregistration who is
doing business under a registration pre-
viously granted and not revoked or sus-
pended may have the existing registra-
tion extended and continue in effect until
the date on which the Director issues
his order on the application for reregis-
tration as provided in § 301.47 of this
chapter.

§ 311.47 Order to show cause.

(a) If, upon examination of the appli-
cation for registration from any appli-
cant and other information gathered by
the Bureau regarding the applicant, the
Director is unable to make the deter-
minations required by the applicable pro-
visions of section 303 of the Controlled
Substances Act (21 U.S.C. 823) to reg-
ister the applicant, the Director shall
serve upon the applicant an order to
show cause why the registration should
not be denied, as provided in § 301.48 of
this chapter.

(b) If, upon information gathered by
the Bureau regarding any registrant, the
Director determines that the registra-
tion of such registrant is subject to sus-
pension or revocation pursuant to sec-
tion 304 of the Controlled Substances
Act (21 U.S.C. 824), the Director shall
serve upon the registrant an order to
show cause why the registration should
not be revoked or suspended, as pro-
vided in § 301.48 of this chapter.

HEARINGS
§311.51

(a) In any case where the Director
shall hold a hearing on any registration
or applictaion thereof, the procedures
for such hearing shall be governed gen-
erally by the adjudication procedures set
out in the Administrative Procedure Act
(5 U.S.C. 551-559) and specifically by

Hearings generally.
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section 1008 of the Act (21 U.S.C. 959),
by § 311.52-53, and by the procedure for
hearings pursuant to sections 303 ang
304 of the Controlled Substances Act (21
U.S.C. 823-824) set forth in § 301.52-73
of this chapter.

(b) Any hearing under this part shall
be independent of, and not in lieu of,
criminal prosecutions or other proceed-
ings under the Act or any other law of
the United States.

§ 311.52 Hearings on application for
importation of schedule I und ||
substances.

A hearing on an application for reg-
istration to import a basic class of any
controlled substance in schedule I or II
required by § 311.42 shall be held under
the same procedures prescribed in
§§ 301.51-301.73 of this chapter for a
hearing on an application for registra-
tion to manufacture in bulk a basic class
of any controlled substance.

§ 311.53 Burden of proof.

(a) At any hearing on the granting
or denial of an applicant to be regis-
tered to import or ‘export any controlled
substance in schedule I or II, the appli-
cant shall have the burden of proving
that the requirements for each registra-
tion pursuant to section 1008(a) of the
Act (21 U.S.C. 958(a)) are satisfied. Any
other person participating in the hear-
ing pursuant to § 310.42 of this chapter
shall have the burden of proving any
propositions of fact or law asserted by
him in the hearings.

(b) At any other hearing for the de-
nial of a registration, the Bureau shall
have the burden of proving that the re-
quirements for such registration pur-
suant to section 1008(c) of the Act (21
US.C. 958(¢c)) are not satisfied.

(¢) At any hearing for the revocation
or suspension of a registration, the
Bureau shall have the burden of proving
that the requirements for such revoca-
tion or suspension to section 304(a) of
the Controlled Substances Act (21 USC.
824(a)) are satisfied.

PART 312—IMPORTATION AND EX-
PORTATION OF CONTROLLED SUB-
STANCES

§ 312.01 Scope of Part 312.

Procedures governing the importation,
exportation, transshipment and -
transit shipment of controlled substances
pursuant to sections 1002, 1003, and 1(_)04
of the Act (21 U.S.C. 952, 953, and 9})4"
are governed generally by those sections
and specifically by the sections of this
part.

§312.02 Definitions.

As used in this part, the following
terms shall have the meanings spec
fied:

(a) The term “Act” means the Con
trolled Substances Import and Export
Act (84 Stat. 1285; 21 US.C. 951).

(b) Any term not defined in this €&
tion shall have the definition set fort}
in sections 1001 and 102 of the Act-_'-“,‘
U.S.C. 951 and 802) and § 311.02 of this
chapter.
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PORTATION OF CONTROLLED SUBSTANCES

312,11 Requirement of authorization
to import.

(a) No person shall import or cause
o be imported any controlled substance
isted in schedule I or IT or any narcotic
ontrolled substance listed in schedules
11, IV, or V unless and until such person
s registered under the Act (or exempt
rom registration) and the Director has
jssued him a permit to do so pursuant

§312.13.

(h) No person shall import or cause

be imported any nonnarcotic con-
rolled substances listed in schedules III,

,or V unless and until such person is

sistered under the Aet (or exempt
rom registration) and he has filed an
nport declaration to do so with the

irector at least 15 days prior to im-

rtation, pursuant to § 312.18.

(¢) When an import permit or decla-

tion is required, a separate permit or
eclaration must be obtained for each
onsignment of controlled substances to

imported.

312,12 Application for import permit.

(a) An application for a permit to im-

rt controlled substances shall be made
n BND Form 85. BND Form 85 may be
biained from, and shall be filed with,
he Distribution Audit Branch, Bureau of
arcotics and Dangerous Drugs, Depart-
ent of Justice, Washington, D.C. 20537.
ach application shall show the date of
xecution, the registration number of the
iporter, and the name and detailed de-
ription of each of the controlled sub-

nces desired to be imported, the net
uantity of each, the anhydrous alka-
id content in any narcotic controlled
bstance to be imported, if known, the
umber and size of packages or contain-
1S, the name and quantity of the con-
olled substance contained in any
reparation, and the quantity of any
lids being given in kilograms or parts
ereof. The application shall also in-
lude the following*

(1) The name, address, and business
 the consignor, if known at the time
Polication is submitted, but if unknown
t that time, the fact should be indicated

d the name and address afterwards
umished to the Director as soon as as-
rtqaaned by the importer;
1‘~J The foreign port of exportation
¢), the place where the article will

¢ its journey of exportation to the
nited States) :

l:ip'sfl’he port of entry into the United
‘) The latest date said shipment will
al._e said foreign port;

10' The stock on hand of the con-
? led substance desired to be imported;
'er6| The name of the importing car-
S_horI vessel (if known, or if unknown
§ n?:dci be stated whether shipment will
'ise‘n € by express, freight, or other-
cl‘m'dl’xlmm of controlled substances in
hedulog II o I and narcotic drugs in
Fohibiteg) IV, or V by mail being
(1 The
18 imy
or th

total tentative allotment to

borter of such controlled substance
€ current calendar year;
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(8) The total number of kilograms of
said allotment for which permits have
previously been issued and the total
quantity of controlled substance actually
imported during the current year to date.

(b) If desired, alternative foreign
ports of exportation within the same
country may be indicated upon the ap-
plication (e.g., (1) Calcutta, (2) Bom-
bay). If a formal permit is issued pur-
suant to such application, it will bear
the names of the two ports in the order
given in the application and will author-
ize shipment from either port. Alternate
ports in different countries will not be
authorized in the same permit,

§ 312,13 Issuance of import permil.

(a) The Director may authorize im-
portation of any controlled substance
listed in schedule I or II or any narcotic
drug in listed schedule III, IV, or V if
he finds:

(1) That the substance is crude
opium or coca leaves in such quantity as
he finds necessary to provide for med-
ical, scientific, or other legitimate
purposes:

(2) That the substance is necessary
to provide for medical and scientific
needs or other legitimate needs of the
United States during an emergency
where domestic supplies of such sub-
stance or drug are found to be inade-
quate, or in any case in which the Di-
rector finds that competition among
domestic manufacturers of the controlled
substance is inadequate and will not be
rendered adequate by the registration
of additional manufacturers under sec-
tion 303 of the Controlled Substances
Act (21 US.C. 823); or

(3) That the domestic supply of any
controlled substance is inadequate for
scientific studies, and that the importa-
tion of that substance for scientific pur-
poses is only for delivery to officials of
the United Nations, of the United States,
or of any State, or to any person regis-
tered or exempted from registration un-
der sections 1007 and 1008 of the Act
(21 U.S.C. 957 and 958).

(b) If, after careful consideration of
the application, it is found that approval
cannot be given, such fact and the rea-
sons therefor will be communicated to
the applicant by the Director. If addi-
tional information is required, or other
action is necessary to correct any mis-
take or irregularity in the application
or accompanying documents, oppor-
tunity will be afforded the prospective
importer by the Director to furnish such
additional information or to correct such
mistake or irregularity before the appli-
cation is finally approved.

(¢) Each import permit shall be se-
rially numbered and all five copies shall
bear the same serial number. All copies
of import permits shall bear the signa-
ture of the Director or his delegate, and
facsimiles of signatures shall not be
used. No permit shall be altered or
changed by any person after being
signed by the Director or his delegate and
any change or alteration upon the fact
of any permit, after it shall have been
signed by the Director or his delegate
shall render it void and of no effect.
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Permits are not transferable. Each copy
of the permit shall have printed or
stamped thereon the disposition to be
made thereof. Each permit shall be
dated and shall certify that the importer
named therein is thereby permitied as
a registrant under the Act, to import,
through the port named, one shipment
of not to exceed the specified quantity
of the named controlled substances,
shipment to be made before a specified
date. Not more than one shipment shall
be made on a single import permit. The
permit shall state that the Director is
satisfied that the consignment proposed
to be imported is required for legitimate
purposes.

§312.14 Distribution of copies of im-
port permit,

An import permit approved by the Di-
rector shall be prepared in quintuplicate
(numbered Copy 1, Copy 2, etc., respec-
tively), each copy being signed by the
Director or his delegate. After being
signed, these copies shall be distributed
and serve purposes as follows:

(a) Copy 1 and Copy 5 shall be trans-
mitted by the Bureau to the importer,
who shall retain Copy 5 on file as his
record of authority for the importation,
and shall transmit Copy 1 to the foreign
exporter. The foreign exporter will sub-
mit Copy 1 to the proper governmental
authority in the exporting country, if re-
quired, as a prerequisite to the issuance
of an export authorization. This copy
of the permit will accompany the ship-
ment. Upon arrival of the imported mer-
chandise, the District Director of the U.S.
Bureau of Customs, at the port of entry
will, after appraising the merchandise,
forward Copy 1 to the Distribution Audit
Branch with a report on the reverse side
of such copy, showing the name of the
port of importation, date prepared, name
and net quantity of each substance, and
report of analysis of the merchandise
entered.

(b) Copy 2 shall be forwarded by the
Bureau to the proper governmental au-
thorities of the exporting country.

(¢) Copy 3 shall be forwarded by the
Bureau to the District Director of the
U.S. Bureau of Customs at the U.S. port
of entry, which shall be the customs
port of destination in the case of ship-
ments transported under immediate
transportation entries, in order that the
District Director may compare it with
Copy 1 and the bill of lading upon ar-
rival of the merchandise. If a diserepancy
is noted between corresponding items
upon different copies of a permit bear-
ing the same serial number when com-
pared by the District Director, he shall
refuse to permit entry of the merchandise
until the facts are communicated to the
Bureau and further instructions are re-
ceived.

§ 312.15 Shipmenis in greater or less
amount than authorized.

(a) If the shipment made under an
import permit is greater than the maxi-
mum amount authorized to be imported
under the permit, as determined at the
weighing by the District Director of the
U.S. Bureau of Customs, such differ-
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ence shall be seized subject to forfeiture,
pending an explanation; except that
shipments of substances exceeding the
maximum authorized amount by less
than 1 percent may be released to the
importer upon the filing by him of an
amended import permit. If the substance
is included in schedule I, it will be sum-
marily forfeited to the Government.

(b) If the shipment made under the
permit is less than the maximum amount
authorized to be imported under the
permit as determined at the weighing by
the District Director of the U.S. Bureau
of Customs, such difference, when as-
certained by the Bureau, shall be re-
credited to the tentative allotment
against which the quantity covered by
the permit was charged, and the balance
of any such tentative allotment with any
such recredits will remain available to
the importer to whom made (unless pre-
viously revoked in whole or in part), for
importations pursuant to any permit or
permits as are requested and issued dur-
ing the remainder of the calendar year
to which the allotment is applicable. No
permit shall be issued for importation of
a quantity of controlled substances as a
charge against the tentative allotment
for a given calendar year, after the close
of such calendar year, unless the Direc-
tor of the Bureau decides to make an
exception for good cause shown.

§312.16 Cancellation of permit;
piration date.

(a) A permit may be canceled after
being issued, at the request of the im-
porter, provided no shipment has been
made thereunder. In the event that a
permit is lost, the Director may, upon
the production by the importer of satis-
factory proof, by affidavit or otherwise,
issue a duplicate permit. Nothing in this

ex-

part shall affect the right, hereby re- .

served by the Director, to cancel a permit
at any time for proper cause.

(b) An import permit shall not be
valid after the date specified therein, and
in no event shall the date be subsequent
to 6 months after the date the permit is
issued. Any unused import permit shall
be returned for cancellation by the reg-
istrant to the Distribution Audit Branch,
Bureau of Narcotics and Dangerous
Drugs, Department of Justice, Washing-
ton, D.C. 20537.

§ 312.17 Special report from importers.

Whenever requested by the Director,
importers shall render to him not later
than 30 days after receipt of the request
therefor a statement under oath of the
stocks of controlled substances on hand
as of the date specified by the Director
in his request; and, if desired by the Di-
rector, an estimate of the probable re-
quirements for legitimate uses of the
importer for any subsequent period that
may be designated by the Director. In
lieu of any special statement that may
be considered necessary, the Director
may accept the figures given upon the
reports subsequent by said importer un-
der Part 304 of this chapter.
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§ 312,18 Contents of import declaration.

(a) Any nonnarcotic substance listed
in schedule III, IV, or V may be im-

ported if that substance is needed for .

medical, scientific or other legitimate
uses in the United States, and will be im-
ported pursuant to controlled substances
import declaration.

(b) A registrant desiring to import
any nonnarcotic confrolled substance in
schedules III, IV, or V must furnish a
controlled substances import declara-
tion and BND Form 236 to the Registra-
tion Branch, Bureau of Narcotics and
Dangerous Drugs, Department of Jus-
tice, Post Office Box 28083, Washington,
DC 20005, not later than fifteen (15)
calendar days prior to the proposed date
of importation and distribute four cop-
ies of same as hereinafter directed in
§ 312.19.

(¢c) BND Form 236 must be executed
in quintuplicate and will include the fol-
lowing information:

(1) The name, address, and registra-
tion number of the importer; and the
name and address and registration num-
ber of the import broker, if any; and

(2) A complete description of the con-
trolled substances to be imported, in-
cluding name, quantity, and dosage
units; and

(3) The proposed import date, the
foreign port of exportation to the United
States, the port of entry, and the name,
address, and registration number of the
recipient in the United States; and

(4) The name and address of the con-
signor in the foreign country of ex-
portation, and any registration or li-
cense numbers if the consignor is re-
quired to have such numbers either by
the country of exportation or under
US. law.

(d) Notwithstanding the time limita-
tions included in paragraph (a) of this
section, a registrant may obtain a spe-
cial waiver of these time limitations in
emergency or unusual instances, pro-
vided that a specific confirmation is re-
ceived from the Director or his delegate
advising the registrant to proceed pur-
suant to the special waiver.

§312.19

tion.

Distribution of import declara-

The required five copies of the con-
trolled substances import declaration
will be distributed as follows:

(a) Copy 1, Copy 2, and Copy 3 shall
be transmitted to the foreign shipper.
The foreign shipper will submit Copy
1 to the proper governmental authority
in the foreign country, if required as a
prerequisite to export authorization.
Copy 1 will then accompany the ship-
ment to its destination, and shall be
retained on file by the importer. Copy
2 shall be detached and retained by the
appropriate customs official of the for-
eign country. Copy 3 shall be removed
by the Distriect Director of the U.S.
Bureau of Customs at the port of entry,
who shall sign and date the certifica-
tion of customs on Copy 3, nothing any
changes from the entries made by the
importer, and shall then forward that
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copy to the Registration Branch of the
Bureau.

(b) Copy 4 shall be forwarded directly
to the Distribution Registration Branch,
Bureau of Narcotics and Danceroys
Drugs, Department of Justice, Washing-
ton, D.C. 20537, at least 15 days prior to
the proposed date of importation.

(c) Copy 5 shall be retained by the
importer on file as his record of author-
ity for the importation.

EXPORTATION OF CONTROLLED SUBSTANCES

§ 312.21 Requirement of authorization
to export.

(a) No person shall in any manner
export or cause to be exported from the
United States any controlled substance
listed in schedule I or II, and any nar-
cotic drug listed in schedule III or 1V,
unless and until such person is registered
under the Act (or exempted from regis-
tration) and the Director has issued him
a permit to do so pursuant to §312.23.

(b) No person shall in any manner
export or cause to be exported from the
United States any nonnarcotic controlled
substance listed in schedule III or IV or
any controlled substance listed in sched-
ule V, unless and until such person i
registered under the Act (or exempted
from registration) and he has furnished
a special controlled substance export in-
voice as provided by section 1003(e) of
the Act to the Director pursuant to
§ 312.26.

(c) A separate authorization request’
is obtained for each consignment of such
controlled substances to be exported.

§ 312,22 Application for export permil

(a) An application for a permit to ex-
port controlled substances shall be made
on BND Form 161 which may be obtained
from, and shall be filed with, the Distri-
bution Audit Branch, Bureau of Narcotits
and Dangerous Drugs, Department of
Justice, Washington, D,C. 20537. EaC_h
application shall show the exporters
name, address, and registration number,
the name and detailed description of each
controlled substance desired to be ex-
ported, the net quantity thereof, the
number and size of packages or cob-
tainers, the name and quantity of the
controlled substance contained in any
preparation, and the quantity of any
solids being given in kilograms or parts
thereof. The application shall include the
name, address, and business of the Coll;
signee, foreign port of entry, the port ¢
exportation, the approximate date O
exportation, the name of the exporting
carrier or vessel (if known, or if unknown
it should be stated whether shipment il
be made by express, freight, or otherwhf-
exports of controlled substances by mail
being prohibited), the date and numbel
if any, of the supporting foreign }mpor-
license or permit accompanying the ap-
plication, and the authority by whom
such foreign license or permit was issuct
The application shall also contain 3_{11
affidavit that the packages are la}Je" I
conformance with Part 302 of this ¢
ter and that, to the best of ama‘_“~
knowledge and belief, the controlied 5 rb:
stances therein are to be applied exclu
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ely to medical and scientific uses
thin the country to which exported,
I not be reexported therefrom and
i there is an actual need for the con-
led substance for medical or scien-
¢ uses within such country. In the
« of exportation of bulk coca leaf
aloid, the afidavit may state that to
s best of knowledge and belief, the
nirolled substances will be processed
thin the country to which exported,
ther for medical or scientific use
thin that country or for reexporta-
nin accordance with the laws of that
untry to another for medical or scien-
o use within that country. The appli-
tion shall be signed and dated by the
rter and shall contain the address
m which the substances will be
ipped for exportation.
(b) There shall also be submitted with
e application any import license or
rmit (and a translation thereof if in
forelgn language) or a certified copy
any such license or permit issued by
mpetent authorities in the country of
stination, or other documentary evi-
nee deemed adequate by the Director,
owing that the merchandise is con-
ned to an authorized permittee, that
is to be applied exclusively to medical
scientific use within the country of
stination, that it will not be reex-
rted from such country, and that there
an actual need for the controlled sub-
nce for medical or scientific use
thin such counfry. (In the case of ex-
rtation of bulk coca leaf alkaloid, the
bmitted evidence need only show the
aterial outlined in paragraph (a) of
5 section for such exportations.)

31223 Tssuance of export permit.

‘@) The Director may authorize ex-
riation of any controlled substance
ted in schedule I or II or any nar-
Uc controlled substance listed in
heduio_ III or IV if he finds that such
oriation is permitted by subsections
03 (a), (b), (c), or (d) of the Act (21
SC 953 (a), (b), (e) or (d)).
‘D) If after careful consideration of
€ application it is found that approval
0ot be given, such fact and the rea-
8 tlxg;'cior will be eommunicated to
Applicant by the Director. If addi-
A!}al information is required, or other
-0n Is necessary to correct any mis-
c‘gvgr }rre__ﬂularity in the applicaftion or
4 mpanying documents, opportunity
’pe afrprded the prospective exporter
nlp Director to furnish such addi-
:'{1 nformation or to correct such
: or irregularity before the appli-
finally disapproved.

n arate import certificate or
- documentary evidence, and not
m;::x' one shipment shall be made
n, All export permits shall be en-
' a register kept for that purpose
¢ office of the Director. Export
_Are not transferable,
. .Q", export permit shall be issued
ab;fv e.\f;)ux-muon of any narcotic drug
3 ~l.vf‘ulmt.ry when the Director has
5 M}_':h:‘ﬂn to show that the estimates
----- ‘ed with respect to that country

>
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for the current period, under the Nar-
cotics Limitation Convention of 1931,
or the Single Convention on Narcotic
Drugs of 1961, have been, or, consider-
ing the quantity proposed to be import-
ed, will be exceeded. If it shall appear,
through subsequent advice received from
the International Narcotic Control Board
of the United Nations that the estimates
of the country of destination have been
adjusted to permit further importatiqn
of the narcotic drug, an export permit
may then be issued if otherwise permis-
sible.

§312.24 Distribution of copies of ex-
port permit.

An export permit shall be prepared in
sextuplet (numbered Copy 1, Copy 2,
ete., respectively). These copies shall be
distributed and serve purposes as fol-
lows:

(a) Copy 1, Copy 2, and Copy 3 shall
be transmitted by the Bureau to the ex-
porter who will retain Copy 3 as his
record of authoerity for the exportation.
The exporter shall present to the Dis-
trict Director of the U.S. Bureau of Cus-
toms, at the port of export and at the
time of shipment, Copy 1 and Copy 2.
Afer endorsing the port of export on the
reverse side of Copy 1 and Copy'2 the
District Director shall forward the en-
dorsed Copy 1 with the shipment, and
return the endorsed Copy 2 to the Dis-
tribution Audit Branch, Bureau of Nar-
cotics and Dangerous Drugs, Department
of Justice, Washington, D.C. 20537.

(b) Copy 4 shall be forwarded by the
Bureau to the District Director of the
U.S. Bureau of Customs at the port of
export for comparison with Copy 1 and
for retention for the customs record.

(¢) Copy 5 shall be forw.rded by the
Bureau to the officer in the country of
destination who issued the import cer-
tificate, or other documentary evidence
upon which the export permit is founded.

(d) Copy 6 shall be retained by the
Bureau.

§312.25 Expiration date.

An export permit shall not be valid
after the date specified therein, which
date shall conform to the expiration date
specified in the supporting import certif-
icate or other documentary evidence
upon which the export permit is founded,
but in no event shall the date be subse-
quent to 6 months after the date the
permit is issued. Any unused export
permit shall be returned by the permittee
to the Distribution Audit Branch for
cancellation.

§312.26

The exporter shall keep a record of
any serial numbers that might appear on
packages of narcotic drugs in quantities
of one ounce or more in such a manner
as will identify the foreign consignee,
along with Copy 3 of the export permit.

§ 312,27 Contents of special controlled
substances inveice.

(a) A registrant desiring to export
any nonnarcotic controlled substance
listed in schedule III or V or any con-
trolled substance listed in schedule V

Records required of exporier.
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must furnish a special controlled sub-
stances export invoice on BND Form 236
to the Registration Branch, Bureau of
Narcotics and Dangerous Drugs, Depart-
ment of Justice, Post Office Box 28083,
Washington, DC 20005, not less than fif-
teen (15) calendar days prior to the pro-
posed date of exportation, and distribute
four copies of same as hereinafter di-
rected in §312.27.

(b) This invoice must be executed by
the exporter in quintuplicate and include
the following information.

(1) The name, address, and registra-
tion number of the exporter; and the
name, address and registration number
of the exporter broker, if any; and

(2) A complete description of the con-
trolled substances to be exported, includ-

ing the name, quantity and dosage units;

and

(3) The proposed export date, the port
of exportation, the foreign port of entry,
the carriers and shippers involved,
method of shipment, the name of the
vessel if applicable, and the name, ad-
dress, and registration number, if any,
of any forwarding agent utilized; and

(4) The name and address of the con-
signee in the country of destination, and
any registration or license numbers if
the consignee is required to have such
numbers either by the country of desti-
nation or under United States law. In
addition, documentation must be pro-
vided to show that such consignee is au-
thorized under the laws and regulations
of the country of destination to receive
the controlled substances.

(¢) Notwithstanding the time limita-
tions included in paragraph (a) -of this
section, a registrant may obtain a special
waiver of these time limitations in emer-
gency or unusual instances; provided
that a specific confirmation is received
from the Director or his delegate ad-
vising the registrant to proceed pursuant
to the special waiver.

§312.28 Distribution of special
trolled substances invoice.

The required five copies of the special
controlled ~substances export invoice,
BND Form 236, will be distributed as
follows:

(a) Copy 1 shall accompany the ship-
ment and remain with the shipment to
its destination.

(b) Copy 2 shall accompany the ship-
ment and will be detached and retained
by appropriate customs officials at the
foreign country of destination.

(¢) Copy 3 shall accompany the ship-
ment and will be detached by the Dis-
trict Director of the U.S. Bureau of Cus-
toms at the port of exportation, who
shall sign and date the certification of
customs on such Copy 3, noting any
changes from the entries made by the
exporter, and shall then promftly forward
Copy 3 to the Registration Branch of
the Bureau.

(d) Copy 4 shall be forwarded directly
to the Registration Branch, Bureau of
Narcotics and Dangerous Drugs, Depart-
ment of Justice, Post Office Box 28083,
Washington, DC 20005, at least fifteen
(15) days prior to the proposed date of
exportation. These must be attached to

con-
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this copy documentation (including reg-
istration numbers if required) that such
consignee is authorized under the laws
and regulations of the country of desti-
nation to receive the controlled sub-
stances.

(e) Copy 5 shall be retained by the ex-
porter on file as his record of authority
for the exportation.

§ 312.29 Domestic release prohibited.

An exporter or a forwarding agent act-
ing for an exporter must either deliver
the controlled substances to the port or
border, or deliver the controlled sub-
stances to & bonded carrier approved by
the consignor for delivery to the port or
border, and may not, under any other
circumstances, release a shipment of
controlled substances to anyone, includ-
ing the foreign consignee or his agent,
within the United States,

TRANSSHIPMENT AND IN-TRANSIT
SHIPMENT OF CONTROLLED SUBSTANCES

§ 312.31 Schedule I: Application for
prior written approval.

(a) A confrolled substance listed in
schedule I may be imported into the
United States for transshipment, or may
be transferred or transshipped within
the United States for immediate expor-
tation, provided that:

(1) The controlled substance is neces-
sary for scientific, medical, or other legit-
imate purposes in the country of desti-
nation, and

(2) Prior written approval has been
granted by the Director.

(b) An application for prior written
approval must be submited to the Dis-
tribution Audit Branch, Bureau of Nar-
cotics and Dangerous Drugs, Department
of Justice, Washington, D.C. 20537, at
least 30 days, or in the case of an emer-
gency as soon as practicable, prior to the
expected date of importation, transfer
or transshipment. Each application shall
contain the following:

(1) The date of execution;

(2) The identification and description
of the controlled substance;

(3) The net quantity thereof;

(4) The number and size of the con-
trolled substance containers;

(6) The name, address, and business
of the foreign exporter;

(6) The foreign port of exportation;

% (7T) The approximate date of exporta-
on;

(8) The identification of the exporting
carrier;

(9) The name, address and business
of the importer, transferor, or trans-
shipper;

(10) The registration number, if any,
of the importer, transferor or trans-
shipper;

(11) The U.S. port of entry;

(12) The approximate date of entry;

(13) The name, address and business
of the consignee at the foreign port of
entry;

(14) The shipping route from the U.S.
port of exportation to the foreign port
of entry;

(15) The approximate date of receipt
by the consignee at the foreign port of
entry; and

PROPOSED RULE MAKING

(16) The signature of the importer,
transferor or transhipper, or his agent
accompanied by the agent’s title.

(¢c) An application shall be accom-
panied by an import license or permit or
a certified copy of such license or permit
issued by a competent authority of the
country of destination (or other docu-
mentary evidence deemed adequate by
the Director), indicating that the con-
trolled subtance:

(1) Is to be applied ‘exclusively to
scientific, medical or other legitimate
uses within the country of destination;

(2) Will not be exported from such
country; and

(3) Is needed therein because there is
an actual shortage thereof and a demand

‘therefor for scientific, medical or other

legitimate uses within such country.

Verification by an American consular
officer of the signatures on a foreign im-
port license or permit shall be required,

~if such license or permit does not bear

the seal of the authority signing them.

(d) The Director shall, within 21 days
from the date of receipt of the applica-
tion, review it and rule thereon, either
granting or denying the application.
Prior to a denial, however, the Director
shall notify the applicant that approval
cannot be granted, stating the reasons
therefor. The applicant shall be accorded
an opportunity to amend the application,
with the Director either granting or
denying the amended application within
7 days of its receipt.

(e) If the Director does not grant or
deny the application within 21 days of its
receipt, or in the case of an amended
application, within 7 days of its receipt,
it shall be deemed approval of the appli-
cation, and the applicant may proceed.

§ 312.32 Schedules IT, I, IV: Advanee
Notice.

(a) A controlled substance listed in
schedules II, III, or IV may be imported
into the United States for transshipment,
or may be transferred or transshipped
within the United States for immediate
exportation, provided that written notice
is submitted to the Distribution Audit
Branch, Bureau of Narcotics and Dan-
gerous Drugs, Department of Justice,
Washington, D.C. 205637, at least 14 days
prior to the expected date of importation,
transfer or transshipment.

(b) Each advance notice shall contain
those items required by § 312.31(b).

PART 316—ADMINISTRATIVE FUNC-
TIONS, PRACTICES, AND PROCE-
DURES

Subpart A—Administrative
Inspections

§316.01 Scope of Subpart A,

Procedures regarding administrative
inspections and warrants pursuant to
gections 302(f), 510, and 1015 of the Act
(21 U.8.C. 822(1), 880, and 965) are gov-
erned generally by those sections and
specifically by the sections of this Sub-
part.

§ 316,02 Definitions,

As used in this Subpart, the follo
torms shall have the meanings specifi
(a) The term “Act” means the
trolled Substances Act (84 Stat. 1242;
U.S.C. 801) and/or the Controlled &
stances Import and Export Act (84 Sty

1285; 21 U.S.C. 951).,
(b) The term “Bureau’ means the B
_reau of Narcotics and Dangerous D

(¢) The term “controlled premis
means—(1) Places where original
other records or documents required
der the Act are kept or required to
kept, and

(2) Places, including faccories, war
houses, or cther establishments, and
veyances, where persons registered un
the Act or exempted from registrati
under the Act may lawfully hold, man
facture, or distribute, dispense, adm
ister, or otherwise dispose of controll
substances.

(d) The term “Director” means {
Director of the Bureau. The Director
been delegated authority under the
by the Attorney General (§ 0.100) of t
title.

(e) The term “inspector” means
officer or employee of the Bureau autho
ized to make inspections under the Act.

(f) The term “register” and “regist
tion” refer to registration required &
permitted by sections 303 and 1007
the Act (21 U.S.C. 823 and 957).

(g) Any term not defined in this s
tion shall have the definition set {0
in sections 102 and 1001 of the Act |
17.S.C. 802 and 951) .

§ 316.03 Authority to make inspectio

In carrying out his functions under
Act, the Director, through his inspectd
is authorized in accordance with secti
510 and 1015 of the Act (21 USC.!
and 965) to enter controlled prem:
and conduct administrative inspect
thereof, for the purpose of: d

(a) Inspecting, copying, and verl
ing the correctness of records, reports,
other documents required to be kepi
made under the Act and the regulal
promulgated under the Act, i
but not limited to, inventory 2 y
records required to be kept purcuail
Part 304 of this chapter, order form?!
ords required tobe kept pursuan’ to
305 of this chapter, prescription
tribution records required to be kepl Bt
suant to Part 306 of this chapicr, 5
ping records identifying the name ol &
carrier used and the date and
of each shipment, and storagc
identifying the name of each wa
used and the date and quantit!
storage; .

(b) Inspecting within reasonabic
jis and in a reasonable manner
nent equipment, finished and u:
controlled substances and ot :
stances or materials, containers
labeling found at the controlled bl
relating to this Act; -

(¢) Making a physical Inveniory &
controlled substances on-hand &t °
premises;

S &
— 3

}
0

drugs or precursors;
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(e) Checking of records and informa-
tion on distribution of controlled sub-
stances by the registrant as they relate
io total distribution of the registrant
iie, has the distribution in controlled
«ubstances inereased markedly within
the past year, and if so why) ; and

(f) Except as provided in § 316.04, all
other things therein (including records,
files, papers, processes, controls and
facilities) appropriate for verification of
the records, reports, documents referred
to above or otherwise bearing on the
provisions of the Aet and the regulations
thereunder,

§316.04 Exclusion from inspection.

(a) Unless the owner, operator or
agent in charge of the controlled prem-
ises so consents in writing, no inspection
authorized by these regulations shall ex-
fend to:

(1) Financial data;

(2) Sales data other than shipping
data; or

(3) Pricing data.

§316.05 Entry.

(a) An inspection shall be carried out
by an inspector. Any such inspector, upon
(1) Stating his purpose and (2) Pre-
senting to the owner, operator or ‘agent
in charge of the premises to be inspected
(i) Appropriate credentials, and (ii)
Written notice of his inspection author-
ity under § 314.06 of this chapter, and
(3) Receiving informed consent under
§316.08 or through the use of adminis-
trative warrant issued under § 316.09 to
§316.14, shall have the right to enter
such premises and conduct inspections

&l reasonable times and in a reasonable
manner,

§316.06 Notice of inspection.

.Th'r.- notice of inspection (BND Form
82) shall contain:

‘a) The name and title of the owner,
Operator, or agent in charge of the con-
trolled premises:

(b) The controlled premises name;

‘¢) The address of the controlled
Premises to be inspected:

”(;;]i.' The date and time of the inspec-

(€ A statement that a notice of in-
Spection is given pursuant to section 510
f;lqmg Federal Controlled Substances Act

21U.8.C. 880) ¥

) A reproduction of the pertinent

Parts of section 510 of the Controlled
Substances Act: and

'6) The signature of the inspector,
R Ny
“3”"_”" . Requirement for administra-
live inspection warrant; exceplions,
In al] CasSes w 3
Sl where an inspection is con-

v.m-rqmo‘:l: an administrative inspection
510 of 1. Toauired pursuant fo section
ey the Act (21 U.S.C. 880), except
- Such warrant shall not be required
@ \Dhahmenbs applying for initial

allon under the Act, for the in-
e ”:d of books and records pursuant
Fom Administrative subpoena issued in
o —lance with section 506 of the Act
&1:3C. 876) nor for entries in admin-

i.xtran’ve i 2
= nspecti
of Property) ; ons (including seizures
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(a) With the consent of the owner,
operator, or agent in charge of the con-
trolled premises as set forth in § 316.08;

(b) In situations presenting imminent
danger to health or safety;

(¢) In situations involving inspection
of conveyances where there is reasonable
cause to obtain a warrant;

(d) In any other exceptional or emer-
gency circumstance or time or oppor-
tunity to apply for a warrant is lacking;
or

(e) In any other situations where a
warrant is not constitutionally required.

§ 316.08 Consent 1o inspection.

(a) An administrative inspection war-
rant shall not be required if informed
consent is obtained from the owner, op-
erator, or agent in charge of the con-
trolled premises to be inspected.

(b) Wherever possible, informed con-
sent shall consist of a written statement
signed by the owner, operator, agent in
charge of the premises to be inspected
and witnéssed by two persons. The writ-
ten consent shall contain the following
information:

(1) That he (the owner, operator, or
agent in charge of the premises) has
been informed of his constitutional right
not to have an administrative inspection
made without an administrative inspec-
tion warrant;

(2) Of his right to refuse to consent
to such an inspection;

(3) Of the possibility that anything
of an incriminating nature which may
be found may be seized and used against
him in a criminal prosecution;

(4) That he has been presented with
a notice of inspection as set forth in
§ 316.06;

(5) That the consent is given by him
is voluntary and without threats of any
kind; and

(6) That he may withdraw his con-
sent at any time during the course of
inspection.

(¢) The written consent shall be pro-
duced in duplicate be distributed as fol-
lows:

(1) The original will be retained by
the inspector; and

(2) The duplicate: will be given to
the person inspected. -

§ 316.09 Application for administrative
inspection warrant.

(a) An administrative inspection war-
rant application shall be submitted to
any judge of the United States or of a
State court of record, or any United
States magistrate, on BND Form 2001,
or a reasonable facsimile, and shall con-
tain the following information:

(1) The name and address of the con-
trolled premises to be inspected;

(2) A statement of statutory authority
for the administrative inspection war-
rant, and that the fact that the particu-
lar inspection in question is designed to
insure compliance with the Controlled
Substances Act or the Controlled Sub-
stances Import and Export Act and the
I:géﬂations promulgated under those

cts;
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(3) A statement relating to the nature
and extent of the administrative inspec-
tion, including, where necessary, a re-
quest to seize specified items and/or to
collect samples of finished or unfinished
controlled substances;

(4) A statement that the establish-
ment either:

(i) has not been previously inspected,
or

(ii) was last inspected on a particular
date.

(b) The application shall be submit-
ted under oath to an appropriate judge
or magistrate.

§ 316,10 Administrative probable cause.

If the judge or magistrate is satisfied
that “administrative probable cause,” as
defined in section 510(d) (1) of the Act
(21 U.S.C. 880(d) (1)) exists, he shall
issue an administrative warrant. Admin-
istrative probable cause shall not mean
criminal probable cause as defined by
Federal statute or case law.

§ 316.11 Execution of Warrants,

An administrative inspection warrant
shall be executed and returned as re-
quired by, and any inventory or seizure
made shall comply with the requirements
of, section 510(d)(3) of the Aet (21
U.S.C. 880(d) (3)). The inspection shall
begin as soon as is practicable after the
issuance of the administrative inspec-
tion warrant and shall be corhpleted with
reasonable promptness. The inspection
shall be conducted during regular busi-
ness hours and shall be completed in
a reasonable manner,

§ 316.12 Refusal 1o allow inspection
with an administrative warrant.

If a registrant or any person subject
to the Act refuses to permit execution of
an administrative warrant or impedes
the inspector in the execution of that
warrant, he shall be advised that such
refusal or action constitutes a violation
of section 402(a) (6) of the Act (21 U.S.C.
(a) (6)). If he persists and the circum-
stances warrant, he shall be arrested
and the inspection shall commence or
continue.

§316.13 Frequency of administrative
inspections.

Except where circumstances otherwise
dictate, it is the intent of the Bureau
to inspect all manufacturers of con-
trolled substances listed in schedules I
and II and distributors of controlled
substances listed in schedule T once each
vear; and to inspect all distributors of
controlled substances listed in schedules
IT through V and manufacturers of con-
trolled substances listed in schedules III
through V once every 3 years.

Subpart B—Protection of Researchers
and Research Subjects

§ 316.21 Confidentiality of research
subjects.

(a) Any person registered to conduct
research in controlled substances under
the Controlled Substances Act (84 Stat.
1242; 21 U.S.C. 801), who intends to

maintain the confidentiality of those
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persons who are the subjects of such re-
search, shall, upon registration or within
a reasonable time thereafter, submit to
the Director, Bureau of Narcotics and
Dangerous Drugs, Department of Justice,
Washington, D.C. 20537, a separate re-
quest for each research project involv-
ing controlled substances, which shall
contain the following:

(1) The researcher’s
number for that project;

(2) The location of the research
project;

(3) A general description of the re-
search or a copy of the research protocol;

(4) A specific request to withhold the
names and/or any other identifying
characteristics of the research Subjects;
and

(5) The reasons supporting the re-
quest,

(b) Within 30 days from the date of
receipt of the request, the Director shall
issue a letter, either granting confiden-
tiality, requesting additional informa-
tion, or denying confidentiality, in which
case the reasons for the denial shall be
included. A grant of confidentiality shall
be limited solely to the specific research
project indicated in the request.

(¢) Within 30 days after the date of
completion of the research project, the
researcher shall so notify the Director.

§ 316.22 Exemption from prosecution
for rescarcher.

(a) Upon registration of a practitioner
to engage in research in controlled sub-
stances under the Controlled Substances
Act (84 Stat. 1242; 21 U.S.C. . 801), the
Director of the Bureau of Narcotics and
Dangerous Drugs, on his own motion or
upon request in writing from the Secre-
tary or from the practitioner, exempt
the registrant when acting within the
scope of his registration, from prosecu-
tion under Federal, State, or local laws
for offenses relating to possession, dis-
tribution or dispensing of those con-
trolled substances within the scope of his
exemption. However, this exemption does
not diminish any requirement of com-

registration
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pliance with the Federa! Food, Drug and
Cosmetic Act (21 U.S.C. 301),

(b) The exemption shall consist of a
letter issued by the Director, which shall
include:

(1) The researcher’s name and ad-
dress;

(2) The researcher's registration
number from the research project;

(3) The location of the research
project;

(4) A concise statement of the scope
of the researcher’s registration; and

(5) The limits of the exemption.

(¢) The exemption shall apply to all
acts done in the scope of the exemption
while the exemption is in effect. The ex-
emption shall remain in effect until com=-
pletion of the research project or until
the registration of the researcher is
either revoked or suspended or his re-
newal of registration is denied. Within
30 days of the date of completion of the
research project, the researcher shall so
notify the Director and return the letter
of exemption.

Subpart C—Enforcement Proceedings

§316.31 Authority for enforcement
proceeding.

A hearing may be ordered or granted
by any Regional Director of the Bureau
of Narcotics and Dangerous Drugs, at his
discretion, to permit any person against
whom criminal and/or eivil action is con-
templated under the Controlled Sub-
stances Act (84 Stat. 1242; 21 U.S.C. 801)
or the Controlled Substances Import and
Export Act (84 Stat. 1285, 21 U.8.C, 951)
an opportunity to present his views and
his proposals for bringing his alleged vio-
lations into compliance with the law.
Such hearing will also permit him to
show cause why prosecution should not
be instituted, or to present his views on
the contemplated proceeding.

§ 316.32 Notice of proceeding; time and
place.

Appropriate notice designating the
time and place for the hearing shall be
given to the person. Upon request, sea-
sonably made, by the person to whom

notice has been given, the time or g,
of the hearing, or both, may be chang
if the request states reasonable grou
for such change. Such request shall
addressed to the Regional Director wy
issued the notice.

§ 316.33 Conduct of proceeding.

Presentation of views at a hearin
under chis Subpart shall be private an
informal. The views presented shall be
confined to matters relevant to bringing
violations into compliance with the Ay
or to other contemplated proceeding
under the Act. These views may be pre-
sented orally or in writing by the pers;
to whom the notice was given, or by hi
authorized representative,

§ 316.34 Records of proceeding.

A formal record of the hearing ma
be made at the request of either t
Regional Director or the person for who
the hearing is being conducted. If such
record is to be made at the request of
the Regional Director, the person attend
ing the hearing will be so advised prio
to the start of the hearing.

All interested persons are invited
submit their comments or objections
writing regarding this proposal. Com
ments and objections should be subs
mitted in quintuplicate to the Office
Chief Counsel, Bureau of Narcotics an
Dangerous Drugs, Department of Justieg
Room 611, 1405 Eye Street NW. Wash
ington, DC 20537, and must be receive
no later than 30 days after publicati
of this proposal in the FEDERAL REGISTE
It is the intention of the Bureau of Nar«
cotics and Dangerous Drugs to publis
final rules no later than April 15, 1971, 1
take effect on May 1, 1971, in order thaf
regulations be in effect when the Come
prehensive Drug Abuse Prevention and
Control Act of 1970 becomes effective il
its entirety.

Dated: March 8, 1971.

JoHN E, INGERSOLL.
Director, Bureau of
Narcotics and Dangerous Drugs.

[FR Doc.71-3416 Piled 3-12-71;8:45 an)
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