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8745

Rules and Regulations
Title 38— PENSIONS, BONUSES, 

AND VETERANS’ RELIEF
Chapter I— Veterans Administration 

PART 36— LOAN GUARANTY 
Miscellaneous Amendments

1. In Part 36, § 36.4390 and the center 
title immediately preceding the section 
are revised to read as follows:
F ederally Assisted Construction Con­

tracts— Nondiscrimination in  E m­
ployment— E xecutive Order 11246

§ 36.4390 Purpose.
Sections 36.4390 through 36.4393 are 

promulgated to achieve the aims of the 
applicable provisions of Executive Order 
11246 and the regulations of the Secre­
tary of Labor with respect to federally 
assisted construction contracts.

2. In § 36.4391, paragraph (a) and 
those portions of paragraphs (b) and (c) 
immediately preceding subparagraph (1) 
and paragraph (c) (4) are amended to 
read as follows :
§ 36.4391 Applicability.

(a) For the purposes of the home loan 
guaranty and insurance and direct loan 
programs of the Veterans Administra­
tion, 'the term “applicant for Federal 
assistance” or “applicant” in Part III 
of Executive Order 11246, shall mean 
the builder, sponsor or developer of land 
to be improved by such builder, sponsor 
or developer for the purpose of con­
structing housing thereon for sale to eli­
gible veterans with financing which is 
to be guaranteed or insured or made 
under the provisions of 38 U.S.C. Chap­
ter 37, or the builder, sponsor or devel­
oper of housing to be constructed for sale 
to eligible veterans with financing which 
is to be guaranteed or insured or made 
under the provisions of 38 U.S.C. Chapter
37.

(b) The provisions of Executive Order 
11246 and the rules and regulations of 
the Secretary of Labor are applicable 
to:

* * * * *
(c) The provisions of Executive Order 

11246 and the rules and regulations of 
the Secretary of Labor are not applicable 
to:

* * * * *
(4) Any other contract or subcontract 

which is exempted or excepted by the 
regulations of the Secretary of Labor.

3. Section 36.4392 is revised to read as 
follows:
§ 36.4392 Certification requirements.

In any case in which §§ 36.4390 
through 36.4393 are applicable, as set 
forth in § 36.4391, no action will be taken

by the Veterans’ Administration on any 
request for appraisal relating to proposed 
construction, site approval of land to be 
improved by a builder, sponsor or de­
veloper for the construction of housing 
thereon, or for a direct loan fund res­
ervation commitment unless the builder, 
sponsor or developer has furnished the 
Veterans’ Administration a signed certi­
fication in form as follows:

T o  in d u ce th e  V e te ra n s ’ A d m in istra tio n  to  
a c t  o n  an y  re q u est su b m itte d  by or on  b e ­
h a lf  o f  th e  u n d ersign ed  fo r  s ite  approval o f 
lan d  to  be im proved fo r  th e  c o n s tru ctio n  o f 
h o u sin g  th ereo n  to  b e  fin an ced  w ith  lo an s 
gu aran teed , in su red  or m ade by th e  V etera n s’ 
A d m in istra tio n , o r fo r  e s ta b lish m e n t by th e  
V etera n s’ A d m in istra tio n  o f  reaso n ab le  
v alu e re la tin g  to  proposed c o n s tru ctio n  or 
fo r  d ire c t lo a n  fu n d  re serv atio n  co m m it­
m en ts, th e  u n d ersign ed  h ereby  agrees th a t  
i t  w ill in co rp o ra te  or cau se  to  be in corp orated  
in to  an y  c o n tra c t  fo r  c o n s tru ctio n  w ork or 
m o d ifica tio n  th e re o f, as defined in  th e  ru les 
an d  re g u la tio n s o f  th e  S e cre ta ry  o f L abor 
re la tin g  to  th e  lan d  o r h o u sin g  in clu d ed  in  
i ts  re q u est to  th e  V e te ra n s ’ A d m in istra tio n  
th e  fo llow in g eq u a l o p p o rtu n ity  c la u se :

“D u rin g  th e  p erfo rm an ce  o f th is  c o n tra c t  
th e  co n tra c to r  agrees as fo llow s:

(1 )  T h e  co n tra c to r  w ill n o t d iscrim in ate  
a g a in st a n y  em ployee or a p p lica n t fo r  em ­
p lo y m en t becau se  o f race , creed , co lor, or n a ­
tio n a l orig in . T h e  c o n tra c to r  w ill ta k e  a f ­
firm ativ e  a c tio n  to  en su re th a t  ap p lica n ts  
are  em ployed, an d  t h a t  em ployees are  trea te d  
d u rin g  em p loym en t w ith o u t regard  to  th e ir  
race, creed , co lor, or n a tio n a l orig in . S u ch  
a c tio n  sh a ll in c lu d e, b u t  n o t b e  lim ited  to  
th e  fo llo w in g : E m p loym en t; up grad ing; 
d em o tio n  o r tra n s fe r ; re cru itm e n t or re ­
c ru itm e n t ad v ertisin g ; layoff or te rm in a tio n ; 
ra te s  o f pay o r o th e r  fo rm s o f com p en sa­
tio n ; an d  se le c tio n  fo r  tra in in g , in c lu d in g  
a p p ren ticesh ip . T h e  c o n tra c to r  agrees to  
p o st in  con sp icu ou s p laces, av a ilab le  to  em ­
ployees an d  a p p lica n ts  fo r  em p loym en t, 
n o tices  to  b e provided se ttin g  fo r th  th e  p ro­
vision s o f  th is  n o n d iscr im in a tio n  c lau se.

(2 )  T h e  c o n tra c to r  w ill, in  a ll so lic ita tio n s  
or a d v ertisem en ts fo r  em ployees p laced  by 
o r on  b e h a lf  o f th e  co n tra c to r , s ta te  th a t  a ll 
q u alified  a p p lica n ts  w ill receive co n sid era ­
tio n  fo r  em p loym en t w ith o u t regard  to  race, 
creed , co lor, or n a tio n a l orig in .

(3 ) T h e  c o n tra c to r  w ill sen d to  each  lab o r 
u n io n  o r rep rese n ta tiv e  o f w orkers w ith  
w h ich  h e  h as a  co lle ctiv e  b a rg a in in g  agree­
m en t  or o th e r  c o n tra c t  or u n d erstan d in g , a 
n o tice  to  b e provided ad v ising  th e  said  lab o r 
u n io n  o r w orkers’ re p rese n ta tiv e  o f th e  co n ­
tr a c to r ’s  co m m itm e n ts  u n d er se c tio n  202 o f 
E x ecu tiv e  O rder 11246 o f S ep tem b er 24, 1965, 
an d  sh all- p ost copies o f th e  n o tice  in  co n ­
sp icu ou s p laces a v a ilab le  to  em ployees and 
a p p lica n ts  fo r  em p loym en t.

(4 ) T h e  co n tra c to r  w ill com p ly w ith  all 
provisions o f E x ecu tiv e  O rder 11246 o f S ep t. 
24, 1965, an d  o f th e  ru les, re g u la tio n s an d  
re le v a n t orders o f th e  S e cre ta ry  o f Labor.

(5 ) T h e  c o n tra c to r  w ill fu rn ish  a ll in fo r ­
m a tio n  an d  rep o rts  requ ired  by E x ecu tiv e 
O rder 11246 o f S ep tem b er 2 4 ,1 9 6 5 , an d  by th e  
ru les, re g u la tio n s an d  orders o f th e  S e cre ­
ta ry  o f  L abor, or p u rsu a n t th e re to , an d  w ill 
p erm it access to  h is  books, record s an d  a c ­
co u n ts  by  th e  ad m in isterin g  agency  an d  th e  
S e cre ta ry  o f L ab o r fo r  pu rposes o f in v esti­

g a tio n  to  a sce rta in  com p lian ce w ith  su ch  
ru les, re g u la tio n s an d  orders.

(6 ) I n  th e  ev en t o f th e  c o n tra c to r ’s n o n - 
co m p lian ce  w ith  th e  n o n d iscrim in a tio n  
c lau ses o f th is  c o n tra c t  or w ith  an y  o f th e  
sa id  ru les, re g u la tio n s or orders, th is  co n ­
t r a c t  m ay b e  can celed , te rm in a te d  or su s­
pended in  w hole or in  p a rt an d  th e  co n tra c to r  
m ay be d eclared  in e lig ib le  fo r  fu rth e r  
G o v ern m en t c o n tra c ts  or fed era lly  assisted  
c o n s tru ctio n  c o n tra c ts  in  acco rd an ce w ith  
proced ures a u th o rized  in  E x ecu tiv e  O rder 
11246 o f S ep tem b er 24, 1965, an d  su ch  o th er 
sa n ctio n s  m ay be im posed an d  rem edies in ­
voked a s  provided in  E x ecu tiv e  O rder 11246 
o f S ep tem b er 24, 1965, or by  ru le , re g u la tio n  
or ord er o f th e  S e cre ta ry  o f Labor, or as 
o th erw ise provided by  law.

(7 ) T h e  co n tra c to r  w ill in c lu d e th e  pro­
v ision s o f p arag rap h s (1 ) th ro u g h  (7 ) in  
every su b c o n tra c t or p u rch ase  order u n less 
exem p ted  by  ru les, re g u la tio n s or orders o f 
th e  S e cre ta ry  o f L ab o r issued p u rsu a n t to  
sec tio n  204 o f E x ecu tiv e  O rder 11246 o f S e p ­
tem b er 24, 1965, so th a t  su ch  provisions will 
be b in d in g  up on  each  su b co n tra c to r  or ven ­
dor. T h e  c o n tra c to r  w ill ta k e  su ch  a c tio n  
w ith  resp ect to  an y  s u b c o n tra c t or p u rch ase 
order as th e  a d m in isterin g  agency  m ay d irec t 
as a  m ean s o f en fo rc in g  su ch  provisions, 
in c lu d in g  sa n ctio n s  fo r  n o n co m p lia n ce : 
P r o v id e d , h o w e v e r ,  T h a t  in  th e  ev en t a  co n ­
tr a c to r  becom es involved in , or is th re a ten ed  
w ith , l i t ig a t io n  w ith ta  su b co n tra c to r  or v en ­
dor as a  re su lt  o f su ch  d irec tio n  by th e  
agency, th e  co n tra c to r  m ay re q u est th e  
U n ited  S ta te s  to  en te r in to  su ch  litig a tio n  
to  p ro te c t th e  in te re s ts  o f th e  U n ited  S ta te s .

E x cep t in  sp ecia l cases an d  in  su b co n tra c ts  
fo r  th e  p erfo rm an ce  o f c o n s tru ctio n  work a t  
th e  s ite  o f co n stru ctio n , th e  c lau se  is n o t 
requ ired  to  b e  in serted  in  s u b co n tra c ts  
below  th e  second tie r. S u b co n tra c ts  m ay 
in co rp o ra te  by  re feren ce  th e  eq u a l oppor­
tu n ity  clau se.

T h e  u n d ersign ed  fu r th e r  agrees th a t  i t  will 
b e  b o u n d  by th e  above eq u a l op p o rtu n ity  
c lau se  in  a n y  fed era lly  assisted  co n stru ctio n  
w ork w h ich  i t  p erform s its e lf  o th e r  th a n  
th ro u g h  th e  p erm a n en t w ork fo rce  d irectly  
em ployed by a n  agency  o f G ov ern m en t.

T h e  u n d ersign ed  agrees t h a t  i t  w ill c o ­
o p erate  ac tiv e ly  w ith  th e  a d m in isterin g  
agency  an d  th e  S e cre ta ry  o f L abor in  o b ta in ­
in g  th e  co m p lian ce  o f co n tra c to rs  an d  su b ­
c o n tra c to rs  w ith  th e  eq u a l o p p o rtu n ity  
c lau se  an d  th e  ru les, re g u la tio n s an d  
re le v a n t orders o f th e  S e cre ta ry  o f Labor, 
th a t  i t  w ill fu rn ish  th e  a d m in isterin g  agency 
an d  th e  S e cre ta ry  o f L ab o r su ch  in fo rm a ­
tio n  as th e y  m ay req u ire  fo r  th e  su p erv ision  
o f su ch  co m p lian ce , an d  th a t  i t  w ill o th e r­
w ise a ss is t th e  a d m in isterin g  agency in  th e  
d isch arg e o f th e  agen cy ’s p rim ary  resp on ­
s ib ility  fo r  secu rin g  com p lian ce. T h e  u n d e r­
sign ed fu r th e r  agrees th a t  i t  w ill re fra in  
fro m  e n te rin g  in to  an y  c o n tra c t  or co n tra c t 
m o d ifica tio n  s u b je c t  to  E x ecu tiv e  O rder 
11246 w ith  a  co n tra c to r  d ebarred  from , or 
w ho h as  n o t d e m o n stra ted  e lig ib ility  for, 
G o v ern m en t c o n tra c ts  an d  fed era lly  assisted  
c o n s tru ctio n  c o n tra c ts  p u rsu a n t to  P a r t  I I , 
S u b p a rt D o f E x ecu tiv e  O rder 11246 an d  will 
carry  o u t su ch  sa n ctio n s  an d  p en a lties  for 
v io la tio n  o f th e  eq u a l o p p o rtu n ity  clau se 
as m ay b e  im posed u p o n  th e  co n tra c to rs  
an d  su b co n tra c to rs  by  th e  a d m in isterin g  
agency  or th e  S e cre ta ry  o f L ab o r p u rsu a n t 
to  P a r t  I I ,  S u b p a rt D o f E x ecu tiv e  O rder 
11246.
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In  ad d ition , th e  u n d ersign ed  agrees th a t  

i f  i t  fa ils  or re fu ses to  com p ly w ith  th ese  
u n d e rta k in g s su ch  fa ilu re  or re fu sa l sh a ll 
be a  proper b asis  fo r  ca n c e lla tio n  by  th e  
V etera n s’ A d m in istra tio n  o f  an y  o u ts ta n d ­
in g  m aste r ce rtifica te s  o f reaso n ab le  valu e or 
in d iv id u al c e rtifica te s  o f reaso n ab le  valu e 
re la tin g  to  proposed c o n s tru ctio n , excep t 
in  re sp ect to  cases in  w h ich  a n  elig ib le  v e t­
eran  h as  c o n tra c te d  to  p u rch ase  a  p rop erty  
in clu d ed  on  su ch  ce rtifica te s , an d  fo r  th e  
re je c tio n  o f fu tu r e  re q u ests  su b m itte d  by 
th e  u n d ersign ed  or on  h is  b e h a lf  fo r  s ite  
approval, ap p raisa l services, an d  d ire c t lo an  
fu n d  reserv atio n  co m m itm en ts  u n t i l  s a t is ­
fa c to ry  assu ran ce  o f fu tu r e  co m p lian ce  h a s  
b een  received  fro m  th e  u n d ersign ed , an d  fo r 
re fe rra l o f th e  case to  th e  D ep a rtm en t o f 
Ju s t ic e  fo r ap p rop riate  legal proceedings.

4. In § 36.4393, paragraph (f) is 
aménded to read as follows:
§ 36.4393 Complaint and hearing proce­

dure.
* * ., * * *

• (f) Failure or refusal to comply and 
give satisfactory assurances of future 
compliance - with the equal employment 
opportunity requirements shall be proper 
basis for applying sanctions. The sanc­
tions shall be applied in accordance with 
the provisions of Executive Order 11246, 
and the regulations of the Secretary of 
Labor.

* * * * *
(72  S ta t .  1114; 38 U .S.C . 210)

These VA regulations are effective 
upon publication in the F ederal R egis­
ter .

Approved : June 20,1966
By direction of the Administrator.
[ seal] C yr il  F . B rickfield ,

Deputy Administrator.
[F .R . Doc. 6 6 -6924 ; F iled , Ju n e  23, 1966; 

8 :4 7  a .m .]

Title 5— ADMINISTRATIVE 
PERSONNEL

Chapter I— Civil Service Commission
PART 213— EXCEPTED SERVICE

National Advisory Commission on 
Health Manpower

Section 213.3188 is added to show that 
positions on the staff of the National Ad­
visory Commission on Health Manpower 
are excepted under Schedule A. Effec­
tive on publication in the F ederal R eg­
ister , a new § 213.3188 is added as set 
out below.
§ 213 .3188 National Advisory Commis­

sion on Health Manpower.
(a) Until September 30, 1967, all posi­

tions on the staff of the Commission.

(R .S . 1753, sec. 2, 22 S t a t .  403, as am ended ; 
5 U .S.C . 631, 633; E .O -¿10577, 19 F .R . 7521, 
3 C F R , 1954-1958 Com p., p. 218)

United S tates Civil S erv­
ice  Commission,

[ seal] Mary V. W enzel,
Executive Assistant to 

the Commissioners.
[F .R . D oc. 66 -6 9 2 8 ; F iled , Ju n e  23, 1966; 

8 :4 8  a m .]

PART 213— EXCEPTED SERVICE 
Department of the Army '

Section 213.3307 is amended to show 
that the position of Director of Facilities, 
Office of the Assistant Secretary of the 
Army (Installations and Logistics) is ex­
cepted under Schedule C and that the 
position of Deputy to the Assistant Sec­
retary (Installations and Logistics) —In­
stallations, is no longer excepted under 
Schedule C. Effective on publication in 
the F ederal R egister, paragraph (a) of 
§ 213.3307 is amended by revoking sub- 
paragraph (2) and adding a new sub- 
paragraph (17) as set out below.
§ 213.3307 Department of the Army.

(a) Office of the Secretary. * * *
(2) [Revoked]

# * * * *
(17) One Director of Facilities, Office 

of the Assistant Secretary of the Army 
(Installations and Logistics). -

* * * * *
(R .S . 1753, sec. 2, 22 Stat-. 403, as am en d ed ;- 
5  U .S.C . 631, 633; E.O . 10577, 19 F .R . 7521, 
3 C FR , 1954t- 1958 Com p., p. 218)

U nited S tates C ivil Serv­
ice Commission,

[ seal] Mary V. W en zel ,
Executive Assistant to 

the Commissioners.
[F .R . D oc. 66 -6926 ; F iled , Ju n e  23, 1966;

8 :4 7  a .m .]

PART 213— EXCEPTED SERVICE 
Department of the Army

Section 213.3307 is amended to show 
that the position of Deputy Under Sec­
retary—Manpower is excepted under 
Schedule C in lieu of the position of 
Deputy Under Secretary (Manpower and 
Reserve Forces) and that the position of 
Deputy Under Secretary for Personnel 
Management is no longer excepted .under 
Schedule C. Section 213.3307 is also 
amended to show that the title of the 
Deputy for International Affairs to the 
Under Secretary is changed to Deputy 
Under Secretary—International Affairs, 
and that the titles of his Assistantr and 
Confidential Assistant are correspond­
ingly amended. Effective on publication 
in the F ederal R egister, paragraph (a) 
of § 213.3307 is amended as set out below.
§ 213.3307 Department of the Army.

(a) Office of the Secretary. * * *

(5) One Deputy Under Secretary of 
the Army—International Affairs.

* * * * *
(7) One Deputy Under Secretary of 

the Army—Manpower.
(8) One Confidential Assistant to the 

Deputy Under Secretary of the Army— 
International Affairs.

* * * * *
(10) One Assistant to the Deputy 

Under Secretary of the Army—Inter­
national Affairs.

(11) [Revoked]
* * * * *

(R JS . 1753, sec. 2, 22 S t a t .  403, as amended; 
5 U .S.C . 631, 633; E.O . 10577, 19 F .R . 7521, 
3 C F R , 1954-1958 Com p., p . 218)

U nited S tates C iv il  S erv­
ic e  Co m m issio n ,

[ seal] M ary V . W en zel,
Executive Assistant to 

the Commissioners.
[F .R . D oc. 66-6927 ; F iled , Ju n e  23, 1966; 

8 :4 8  a .m .]

Title 14— AERONAUTICS AND 
SPACE

Chapter I— Federal Aviation Agency 
SUBCHAPTER C— AIRCRAFT 

[D o ck et No. 7448; Arndt. 39 -250]

PART 39— AIRWORTHINESS 
DIRECTIVES

Grumman Model G—73 Series 
Airplanes

There have been cracks in the aileron 
hinge brackets on Grumman Model 
G-73 Series airplanes. Since this condi­
tion is likely to exist or develop in other 
airplanes of the same type design, an 
airworthiness directive is being issued to 
require inspection of the aileron hinge 
brackets and replacement if necessary 
on the subject airplanes.

Since a situation exists that requires 
immediate adoption of this regulation, 
it is found that notice and public proce­
dure hereon are impracticable and good 
cause exists for making this amendment 

1 effective in less than 30 days.
In consideration of the foregoing, and 

pursuant to the authority delegated to 
me by the Administrator (25 F.R. 6489), 
§ 39.13 of Part 39 of the Federal Aviation 
Regulations is amended by adding the 
following new airworthiness directive. 
Grumman . A pplies to  M odel G -73  Series 

airp lan es.
C om p lian ce requ ired  w ith in  th e  next* 

h o u rs’ tim e  in  service a fte r  th e  .
d a te  o f th is  AD, u n less  a lread y accomplisse« 
w ith in  th e  la s t  190 h o u rs’ tim e  in  service, 
an d  th e r e a fte r  a t  in terv a ls  n o t to  exceed ^  
h o u rs’ tim e  in  service from  th e  la s t inspe -

T o  d e te c t c rack s  or corrosion  in  th e  aileron 
h in g e  b ra ck e ts , acco m p lish  th e  foUovnng.

(a )  R em ove b o th  aileron s, remove pam 
fro m  a ile ro n  h in ge b ra ck e ts , P/N 1063

FEDERAL REGISTER, VOL. 31, NO. 122— FRIDAY, JUNE 24, 1966



RULES AND REGULATIONS 8747
Wing S ta tio n  270 le f t  an d  r ig h t, P/N 106327 
at Wing S ta tio n  317 le f t  a n d  r ig h t, an d  P/N 
106325 a t  W ing S ta t io n  368 le f t  an d  r ig h t, 
(6 per a irp la n e ), a n d  in s p e c t each  b ra c k e t 
for cracks or corro sio n  u sin g  a  dye p e n e tra n t 
in co n ju n ctio n  w ith  a  g lass o f  a t  le a s t  10- 
power, or a n  FA A -approved eq u iv a len t.

(b) I f  a  c ra ck  or corrosion  is  fo u n d , re ­
place th e  p a rt before  fu r th e r  flig h t w ith  a  
part of th e  sam e p a rt n u m b er t h a t  h a s  b een  
inspected in  acco rd an ce  w ith  p arag rap h  (a )  
and found free  o f c ra ck s  or corrosion , or 
with an  eq u iv a len t p a rt approved by th e  
Chief, E n g in eerin g  an d  M a n u fa ctu rin g  
Branch, PAA E a s te rn  R egion .

This amendment becomes effective 
July 4,1966.
(Secs. 3 1 3 (a ) ,  601, 603, F ed era l A v iation  A ct 
of 1958; 49 U .S.C . 1 3 5 4 (a ) ,  1421, 1423)

Issued in Washington, D.C., on June 
20, 1966.

J a m e s  P .  R u d o l p h ,
Acting Director, 

Flight Standards Service. , 
[P.R. Doc. 6 6 -6 8 9 9 ;/ P ile d , Ju n e  23, 1966;

8 :4 5  a .m .]

SUBCHAPTER E— AIRSPACE 
[A irspace D o ck et No. 6 5 -A L -1 0 [

PART 71 — DESIGNATION OF FED­
ERAL AIRWAYS, CONTROLLED AIR­
SPACE, AND REPORTING POINTS

Redescription of Federal Airway, Con­
trol Zone, Transition Area, and Re- 
porting Point

On July 8, 1965, a Notice of Proposed 
Rulemaking was published in the F e d ­
eral R e g is t e r  (30 F.R. 8636) stating that 
the Federal Aviation Agency proposed to 
revoke Red Federal airway No. 99, the 
Hiamna, Alaska, Transition Area and 
Control Zone, and the Kukaklek, Alaska, 
Transition Area. In addition, Kakaklek 
Intersection (a low altitude reporting 
point) was proposed to be redescribed as 
ttie intersection of the NE course of the 
King Salmon, Alaska, R.R. and a bear­
ing of 145° from the Big Mountain, 
Alaska, radio beacon. Since spelling of 
the intersection name is incorrect, action 
was proposed to correct the name to 
Kukaklek Intersection.

Interested persons were afforded an 
opportunity to participate in the rule­
making through the submission of com­
ments. Northern Consolidated Airlines 
submitted comments objecting to the 
revocation of the controlled airspace as­
sociated with the Iliamna R.R. This air 
carrier holds a Civil Aeronautics Board 
Certificate of Convenience and Necessity 
or scheduled operations between An­

chorage, Alaska, and King Salmon, 
Alaska, with intermediate point Iliamna, 
™ ka- Northern Consolidated Airlines 

ated that revocation of the controlled 
airspace would materially affect IFR op- 
ra5°n into the Iliamna Airport. They 

stated that villages in addition 
iliamna which would be affected are 

pvi ^ t°n, Port Alsworth, Pedro Bay, 
e Bay, and Kakhonak since these 

joints are served from Iliamna by air 
»xi operators. Iliamna and the other 
a a ês in the area are served by air 
-nsportation only—there are no high- 

ys or railroads to these communities.

Petitions, signed by many residents of 
some of these communities, were received 
protesting any reduction in services to 
the aviation community.

Subsequent to publication of the 
Notice of Proposed Rule Making, in­
formal comments from users of low and 
medium frequency navigational aids in 
Alaska indicated the desirability of con­
verting the MRL (loop) radio ranges to 
radio beacons to provide a usable auto­
matic direction finding (ADF) capability. 
The low frequency radio navigational 
aid at Iliamna is an MRL-type radio 
range.

Further study of the proposal of this 
docket has been conducted and due con­
sideration has been given to comments 
received. As a result, it has been deter­
mined that the Iliamna radio naviga­
tional aid and the associated control 
airspace are necessary to assure safety 
and regularity in air commerce. How­
ever, since it is planned to convert the 
Iliamna radio range to a radio beacon, 
as requested by the users, it is necessary 
to redescribe the associated airway and 
control airspace based upon the radio 
beacon. That action is taken herein.

Redescription of the Kukaklek Inter­
section as proposed would provide a more 
usable intersection than that presently 
described. Action is therefore taken 
herein to redescribe the Kukaklek Inter­
section as proposed. Action is also taken 
to correct the spelling of this inter­
section.

Redescriptions provided herein, but 
not previously proposed, can be effected 
without placing a burden on any person. 
Therefore, further notice and public 
procedure are unnecessary.

In consideration of the foregoing, Part 
71 of the Federal Aviation Regulations 
is amended, effective 0001 e.s.t., August 
18, 1966, as hereinafter set forth.

1. In § 71.107 (31 F.R. 2007), Red Fed­
eral Airways are amended as follows;

R -9 9  F r o m  th e  IN T  o f th e  NE cou rse o f 
th e  K in g  S a lm o n , A laska, R .R . and a  b earin g  
196° fro m  th e  I lia m n a , A laska, R B N  via  th e  
I lia m n a  R B N  to  th e  IN T  o f a  b earin g  121° 
fro m  th e  I lia m n a  R B N  an d  th e  W. cou rse o f 
th e  H om er, A laska, R .R .

2. In §71.171 (31 F.R. 2100), the 
Iliamna, Alaska, Control Zone is amend­
ed as follows:

Iliam n a , Alaska

W ith in  a  5 -m ile  rad iu s o f th e  I lia m n a  A ir­
p o rt ( la t itu d e  5 9 °4 5 ’0 8 "  N., lo n g itu d e 15 4 °- 
5 4 '3 8 "  W .) an d  w ith in  2 m iles ea ch  side o f a  
b earin g  196° fro m  th e  I lia m n a  R BN , e x te n d ­
in g  fro m  th e  5 -m ile  rad iu s zon e to  a  p o in t 12 
m iles S  o f th e  R BN , fro m  0545 to  2145 hours, 
lo ca l tim e , daily.

3. In §71.181 (31 F.R. 2202), the 
Iliamna, Alaska, Transition Area is 
amended as follows:

Iliam n a , Alaska

T h a t  a irsp ace ex ten d in g  upw ard fro m  
1,200 fe e t  above th e  su rfa ce  w ith in  6 m iles 
W . an d  8 m iles E . o f th e  016° an d  196° b ea r­
in g s fro m  th e  I lia m n a  R B N , ex ten d in g  from  
7 m iles N. to  13 m iles S . o f  th e  R BN .

4. In §71.181 (31 F.R. 2209), the 
Kukaklek, Alaska, Transition Area is 
amended as follows:

K u k a k l e k , Alaska

T h a t  a irsp ace  ex ten d in g  upw ard fro m  1,200 
fe e t  above th e  su rfa ce  w ith in  9 m iles S E . an d  
6  m iles NW. o f th e  056° an d  236° b earin g s 
fro m  th e  IN T  o f th e  NE. co u rse  o f th e  K in g  
S a lm o n , A laska, R .R . an d  a  b earin g  o f 145° 
fro m  th e  B ig  M o u n ta in , A laska, R B N , ex ­
te n d in g  fro m  8 m iles NE. to  19 m iles SW . of 
th e  IN T.

5. In § 71.211 (31 F.R. 2289), Alaskan 
low altitude reporting points are amend­
ed as follows:

I lia m n a , A laska, R .R . is  d eleted  and 
I lia m n a , A laska, R B N  is  added. K a k a k lek  
IN T  is d eleted  an d  K u k a k le k  IN T : IN T  NE. 
cou rse K in g  S a lm o n , A laska, R .R . 145° b e a r­
in g  B ig  M o u n ta in , A laska, R B N  is added.

(S ec. 3 0 7 (a )  o f th e  F ed era l A v iation  A ct of 
1958; 49 U .S.C . 1348)

Issued in Anchorage, Alaska, on 
June 15, 1966.

G e o r g e  M. G a r y , 
Director, Alaskan Region.

[F .R . D oc. 66—6900; F iled , Ju n e  23, 1966;
8 :4 5  a .m .]

[A irspace D o ck et No. 6 5 -E A -1 0 6 ]

PART 71— DESIGNATION OF FED­
ERAL AIRWAYS, CONTROLLED AIR­
SPACE, AND REPORTING POINTS
Alteration of Federal Airways

On March 5, 1966, a Notice of Pro­
posed Rulemaking was published in the 
F e d e r a l  R e g is t e r  (31 F.R. 3467) stating 
that the Federal Aviation Agency was 
considering amendments to Part 71 of 
the Federal Aviation Regulations that 
would raise the floors of segments of 
Federal airways in the Cleveland, Ohio, 
flight advisory area.

Interested persons were afforded an 
opportunity to participate in the rule- 
making through submission of com­
ments. Due consideration was given to 
all comments received. The Air Trans­
port Association of America concurred in 
the actions proposed, provided that 
where cardinal altitudes could be pre­
served, the minimum en route altitudes 
be established at no more than 1,500 feet 
above the terrain. This was done on 
those airway segments within transition 
areas. No other comments were 
received.

Subsequent to publication of the 
Notice, V-5 was realigned between Cin­
cinnati, Ohio, and Appleton, Ohio. 
Sùch alignment is reflected herein.

In consideration of the foregoing, Part 
71 of the Federal Aviation Regulations is 
amended, effective 0001 e.s.t., August 18, 
1966, as hereinafter set forth.

Section 71.123 (31 F.R. 2009, 2473, 
3231, 4839, 5055, 5057, 5285, 5287, 5408, 
6297, 6484) is amended as follows:

1. In V-4 all between “to Louisville;” 
and “Elkins, W. Va.,” is deleted and “12 
AGL Lexington, Ky„ including a 12 
AGL N alternate via INT Louisville 081 ° 
and Lexington 303° radiais and also a 
12 AGL S alternate via INT Louisville 
114° and Lexington 251° radiais; 12 AGL 
Newcombe, Ky.; 12 AGL Charleston, 
W. Va.;” is substituted therefor.
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2. In V-5 all after “Nashville 117° 
radials;” is deleted and “12 AGL Bowling 
Green, Ky.; 12 AGL New Hope, Ky., in­
cluding a 12 AGL E alternate from 
Nashville to New Hope via INT Nashville 
029° and New Hope 202° radials; 12 
AGL Louisville, Ky.; 12 AGL Cincinnati, 
Ohio; 12 AGL Appleton, Ohio, including 
a 12 AGL E alternate; 12 AGL Mansfield, 
Ohio, 12 AGL Cleveland, Ohio; 12 AGL 
London, Ont., Canada. The airspace 
within Canada is excluded.” is substi­
tuted therefor.

3. In V-6 all between “12 AGL Water- 
ville;” and “12 AGL Selinsgrove, P a .;” 
is deleted and “12 AGL Cleveland, Ohio; 
12 AGL Youngstown, Ohio; 12 AGL 
Clarion, Pa.; 12 AGL Philipsburg, P a .;” 
is substituted therefore.

4. In V-7 all between “12 AGL Nash­
ville, Tenn.;” and “12 AGL Evansville, 
Ind.;” is deleted and “12 AGL Central 
City, K y.;” is substituted therefor.

5. In V-8 all between “12 AGL Find­
lay, Ohio;” and “12 AGL Martinsburg, 
W. Va.;” is deleted and “12 AGL Briggs, 
Ohio; 1? AGL INT Briggs 126° and 
Allegheny, Pa., 286° radials; 12 AGL 
Allegheny; 12 AGL Indian Head, P a .;” 
is substituted therefor.

6. In V-10 all after “12 AGL Carleton, 
Mich.;” is deleted and “12 AGL INT Jef­
ferson, Ohio, 279° and Youngstown, 
Ohio, 320° radials; 12 AGL Youngstown. 
The airspace within Canada is excluded.” 
is substituted therefor.

7. In V-12 all between “12 AGL Day- 
ton, Ohio;” and “12 AGL Harrisburg, 
Pa.,” is deleted and “12 AGL Appleton, 
Ohio, including a 12 AGL N alternate 
from Dayton to Appleton via INT Dayton 
068° and Rosewood, Ohio, 083° radials; 
12 AGL Newcomerstown, Ohio; 12 AGL 
Wheeling, W. Va.; 12 AGL Allegheny, 
Pa.; 12 AGL Johnstown, P a .;” is substi­
tuted therefor.

8. In V-14 all betweep “12 AGL Rind- 
lay;” and “12 AGL Dunkirk, N.Y.;” is 
deleted and “12 AGL Attica, Ohio; 12 
AGL Cleveland, Ohio; 12 AGL Jefferson, 
Ohio; 12 AGL Erie, Pa., including a 12 
AGL N alternate from Cleveland to Erie 
via INT Cleveland 049° and Jefferson 
279° radials;” is substituted therefor.

9. In V-30 all between “12 AGL Water- 
ville, Ohio;” and “12 AGL Selinsgrove, 
P a.;” is deleted and “12 AGL Attica, 
Ohio; 12 AGL Akron, Ohio; 12 AGL INT 
Akron 092° and Clarion, Pa., 265° ra­
dials; 12 AGL Clarion; 12 AGL Philips­
burg, P a .;” is substituted therefor.

10. In V-35 all between “Holston 
Mountain 203° radials;” and “12 AGL 
Tyrone, P a .;” is deleted and “12 AGL 
Blackford, Va.; 12 AGL Charleston, W. 
Va., including a 12 AGL E alternate via 
Bluefield, W. Va.; 12 AGL INT Charles­
ton 051° and Elkins, W. Va., 264° radials; 
12 AGL Clarksburg, W. Va.; 12 AGL Mor-

* gantown, W. Va.; 12 AGL Indian Head, 
Pa.; 12 AGL Johnstown, P a .;” is substi­
tuted therefor.

11. In V-37 all after “12 AGL Morgan­
town, W. Va.;” is deleted and “12 AGL 
Allegheny, Pa.; 12 AGL INT Allegheny 
325° and Ellwood City, Pa., 183° radials; 
12 AGL Ellwood City; 12 AGL Erie, Pa.; 
12 AGL Toronto, Ont., Canada. The

airspace within Canada is excluded.” is 
substituted therefor.

12. In V-38 all between “12 AGL Find­
lay, Ohio;” and “12 AGL Elkins, W. Va.” 
is deleted and “12 AGL INT Findlay 131° 
and Appleton, Ohio, 312° radials; 12 AGL 
Appleton; 12 AGL Zanesville, Ohio; 12 
AGL Parkersburg, W. Va.;” is substituted 
therefor.

13. V-40 is amended to read as follows:
V—40 F ro m  C leveland , O hio, 12 AGL 

B riggs, O hio; 12 AGL Im p eria l, P a.

14. V-41 is amended to read as follows:
V—41 F ro m  Im p eria l, P a., 12 AGL IN T  Im ­

p eria l 326° an d  Y ou n gstow n , O hio, 177° Ra­
diala; 12 AGL Y ou n gstow n .

' 15. In V-42 all after “4 mi. W. of cen­
terline) ;” is deleted and “12 AGL Cleve­
land, Ohio; 12 AGL Akron, Ohio, includ­
ing a 12 AGL E alternate from Windsor, 
Ont., Canada, to INT Strongville, Ohio, 
162° and Akron 289° radials via INT 
Windsor 134° and Strongville 342° ra­
dials and Strongville. The airspace 
within Canada is excluded.” is substi­
tuted therefor.

16. V-43 is amended to read as follows:
V -4 3  F ro m  A ppleton , O hio, 12 AÓL T iv e r­

to n , O hio; 12 A G L B rig g s, O h io ; 12 AGL 
Y ou n gstow n , O h io ; 12 AGL E rie , P a.

17. In V-44 all between “12 AGL Fal­
mouth, K y.;” and “12 AGL Martinsburg, 
W. Va.;” is deleted and “12 AGL York, 
Ky.; 12 AGL Parkersburg, W. Va.; 12 
AGL Morgantown, W. V a.;” is substi­
tuted therefor.

18. In V-45 all between “Greensboro,
N.C.,” and “From Waterville, Ohio,” is 
deleted and “12 AGL INT Greensboro 
334° and Hickory, N.C., 049° radials; 12 
AGL Pulaski, Va.; 12 AGL Bluefield, W. 
Va.; 12 AGL Charleston, W. Va.” is sub­
stituted therefor.

19. In V-51 all between “Highway, 
Tenn.;” and “12 AGL Nabb, Ind.;” is 
deleted and “12 AGL Louisville, Ky., in­
cluding a 12 AGL E alternate and also a 
12 AGL W alternate from Highway to 
Louisville via INT Highway 333° and 
New Hope, Ky., 165° radials and New 
Hope;” is substituted therefor.

20. In V-53 all between “Holston 
Mountain, Tenn.;” and “12 AGL INT 
Louisville 333°” is deleted and “12 AGL 
Whitesburg, Ky.; 12 AGL Lexington, 
Ky.; 12 AGL Louisville, K y.;” is substi­
tuted therefor.

21. In V-57 all after “Graham, Tenn.;” 
is deleted and “12 AGL Bowling Green, 
Ky. From Lexington, Ky., 12 AGL Fal­
mouth, Ky.; 12 AGL INT Richmond, 
Ind., 142° and Cincinnati, Ohio, 022° 
radials;” is substituted therefor.

22. V-59 is amended to read as follows: 
V—59 F ro m  P u la sk i, V a., 12 AGL B eck ley ,

W . V a.; 12 AGL P ark ersb u rg , W . V a.; 12 AGL 
N ew com erstow n, O hio.

23. In V-72 “From Akron, Ohio, via 
Youngstown, Ohio; Tideout, P a .;” is de­
leted and “From Akron, Ohio, 12 AGL 
Youngstown, Ohio; 12 AGL Tideout, 
P a.;” is substituted therefor.

24. V-75 is amended to read as follows: 
V—75 F ro m  M organtow n , W . V a., 12 AGL

IN T  M organtow n  319* an d  W h eelin g , W . V a., 
149* ra d ia ls ; 12 AGL W h eelin g ; 12 AGL 
B riggs, O hio; 12 AGL C leveland , O hio.

25. In V-92 all after “12 AGL Water­
ville, Ohio;” is deleted and “12 AGL At­
tica, Ohio; 12 AGL Mansfield, Ohio; 12 
AGL Briggs, Ohio; 12 AGL Wheeling, 
W. Va.; 12 AGL Grantsville, Md.; 12 AGL 
Front Royal, Va.” is substituted therefor.

26. In V-97 all between “Knoxville;” 
and “12 AGL Shelbyville, Ind.,” is de­
leted and “12 AGL London, Ky., includ­
ing a 12 AGL E alternate via INT Knox­
ville 013° and London 141° radials; 12 
AGL Lexington, Ky., including a 12 AGL 
W alternate; 12 AGL Cincinnati, Ohio, 
including a 12 AGL W alternate via INT 
Lexington 327° and Cincinnati 192° 
radials, and also a 12 AGL E alternate 
from London to Cincinnati via INT Lon­
don 0,04° and Lexington 107° radials and 
Falmouth, K y.;” is substituted ¿herefor.

27. In V-98 all before “London” is de­
leted and “From INT Litchfield, Mich., 
126° and Carleton, Mich., 249° radials; 
12 AGL Carleton; 12 AGL Windsor, Ont., 
Canada;” is substituted therefor.

28. In V-103 all between “12 AGL 
Clarksburg, W. Va.;” and “12 AGL INT 
Akron 312°;” is deleted and “12 AGL 
INT Clarksburg 354° and Imperial, Pa.,. 
193° radials; 12 AGL Imperial; 12 AGL 
Akron, Ohio;” is substituted therefor.

29. In V-106 all before “12 AGL INT 
Ravine, Pa., 279°” is deleted and “From 
Charleston, W. Va., 12 AGL INT Charles­
ton 051° and Elkins, W. Va., 264° radials; 
12 AGL Clarksburg, W. Va.; 12 AGL 
Morgantown, W. Va.; 12 AGL Indian 
Head, Pa.; 12 AGL Johnstown, Pa.;” is 
substituted therefor.

30. In V-115 all between “Knoxville;” 
and “12 AGL Jamestown, N.Y.;” is de­
leted and “12 AGL Whitesburg, Ky.; 12 
AGL Charleston, W. Va.; 12 AGL Park­
ersburg, W. Va.; 12 AGL INT Parkers­
burg 067° and Allegheny, Pa., 215° 
radials; 12 AGL Allegheny. From Ell­
wood City, Pa.; 12 AGL Tidioute, Pa.;’ 
is substituted therefor.

31. In V-119 all before “12 AGL Wells- 
ville, N.Y.;” is deleted and “From New- 
combe, Ky., 12 AGL Henderson, W. Va.; 
12 AGL Parkersburg, W. Va.; 12 AGL 
Bellaire, Ohio; 12 AGL Wheeling, W. Va.; 
12 AGL Imperial, Pa.; 12 AGL Clarion, 
Pa.; 12 AGL Bradford, P a .;” is substi­
tuted therefor.

32. In V-126 all'between “Waterville, 
Ohio;” and “12 AGL Bradford, P a .;” is 
deleted and “12 AGL Cleveland, Ohio; 
12 AGL Jefferson, Ohio; 12 AGL Erie, 
P a.;” is substituted therefor.

33. In V-128 all after “12 AGL Cincin­
nati;” is deleted and “12 AGL York, Ky., 
including a 12 AGL N alternate and also 
a 12 AGL S alternate via INT Cincinnati 
120° and York 271° radials; 12 AGL, 
Charleston, W. Va.” is substituted
herefor.

34. In V-133 all between “Hickory. 
i.C.;” and “12 AGL INT Sandusky 342°” 
s deleted and “12 AGL Charleston, 
V. Va.; 12 AGL Zanesville, Ohio; 12 AGL 
Tiverton, Ohio; 12 AGL Mansfield, Ohio;

therefor.
35. In V-140 all between “12 AGu 

Dyersburg, Tenn.;” and “12 AGL Clif-
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dale, Va.;” Is deleted and “12 AGL Nash­
ville, Term., including a 12 AGL S 
alternate from Dyersburg to Nashville 
via INT Dyersburg 115* and Graham, 
Terni., 270* radials; and Graham; 12 
AGL Highway, Term., including a 12 
AGL S alternate; 12 AGL London, Ky., 
including a 12 AGL N alternate from 
Nashville to London via INT Nashville 
044* and London 258* radials; 12 AGL 
Whitesburg, Ky.; 12 AGL Bluefield, 
W. Va.;” is substituted therefor.

36. In V-144 all between “12 AGL Fort 
Wayne, Ind.;” and “12 AGL Kessel, 
W. Va.;” is deleted and “12 AGL Find­
lay, Ohio; 12 AGL INT Findlay 131* and 
Appleton, Ohio, 312“ radials; 12 AGL 
Appleton; 12 AGL Zanesville, Ohio; 12 
AGL Morgantown, W. Va.;” is substi­
tuted therefor.

37. In V-174 all before “12 AGL 
Elkins, W. Va.;” is deleted and “From 
York, Ky., 12 AGL Henderson, W. Va.;” 
is substituted therefor.

38. V-178 is amended to read as 
follows:

V-178 From  F a rm in g to n , M o., 12 AGL 
Paducah, K y., in c lu d in g  a  12 A G L S  a lte r ­
nate; 12 AGL C en tra l-C ity , K y .; 12 A G L New 
Hope, Ky.; 12 A G L L ex in g to n , K y .

39. V-184 is amended to read as fol­
lows;

V-184 From  E rie , P a ., 12 AGL T ld io u te , 
Pa.; 12 AGL IN T  T id io u te  154* an d  P h ilip s - 
burg, Pa., 296° rad ia ls ; 12 A G L P hilip sh u rg .

40. In V-188 all before “12 AGL Slate 
Run, Pa.;” is deleted and “From Carleton, 
Mich., 12 AGL Jefferson, Ohio; 12 AGL 
Tidioute, Pa. ; ” is substituted therefor.

41. In V-210 all between “INT Fort 
Wayne, Ind., 187* radials;” and “12 AGL 
INT Carrolltown 114°” is deleted and 
“12 AGL Rosewood, Ohio ; 12 AGL Tiver­
ton, Ohio; 12 AGL Imperial, Pa.; 12 AGL 
INT Imperial 074* and Carrolltown, Pa., 
276° radials; 12 AGL Carrolltown;” is 
substituted therefor.

42. In V-214 all after “Rosewood, Ohio, 
202° radials.” is deleted and “From Co­
lumbus, Ohio, Port Columbus Airport 
ILS localizer, 12 AGL Zanesville, Ohio; 12 
AGL Bellaire, Ohio; 12 AGL Allegheny, 
**&•” is substituted therefor.

43. In V-221 all after “12 AGL INT 
Salem 083® and Erie, Pa., 290“ radials;” is 
deleted and “12 AGL Erie. The airspace 
within Canada is excluded.” is substi- 
tuted therefor.

44. V-224 is amended to read as fol­
lows:

V-224 From  C arleton , M ich ., 12 A G L IN T  
im * n  anci  W ind sor, O n t., C anada,

, radials. T h e  airsp ace w ith in  C an ada is
excluded.

, . 45- v~226 all before “12 AGL Wil- 
uamsport, Pa.;” is deleted and “From 

City, Pa., 12 AGL Clarion, Pa.; 
therefor Keating, P a .;” is substituted

♦Jf6’*?1 V~232 a11 before “12 AGL Mi 
*s deleted and “From Sai 

12 AGL INT Sandusky 06: 
rio ~,hardon- °bio, 281* radials; 12 AG 
pardon; 12 AGL Franklin, Pa.; 12 AG 
seating, pa.;” is substituted therefor.

47. In V-243 all after "Chattanooga;” 
is deleted and “12 AGL Bowling Green, 
Ky.; 12 AGL Scotland, Ind.” is substi­
tuted therefor.

48. V-246 is amended to read as fol­
lows:

V -2 4 6  F ro m  Rosew ood, O hio, 12 A G L 
M ansfield , O hio; 12 A G L IN T  C leveland, 
O hio, 138° an d  T iv erto n , O hio, 017° rad ia ls .

49. In V-276 all before “12 AGL INT 
Tyrone 096®” is deleted and “From 
Briggs, Ohio, 12 AGL Ellwood City, Par; 
12 AGL Tyrone, P a .;” is substituted 
therefor.

50. V-279 is amended to read as fol­
lows:

V -279  F ro m  th e  C olum bus, O hio, R B N  12 
A G L F in d lay , O hio.

51. In V-297 all before “12 AGL INT 
Strongsville 304*” is deleted and “From 
Johnstown, Pa., 12 AGL Ellwood City, 
Pa.; 12 AGL Akron, Ohio; 12 AGL 
Strongsville, Ohio;” is substituted there­
for.

52. In V-310 all before “INT Holston 
Mountain 104°” is deleted and “From 
Louisville, Ky., 12 AGL London, Ky.; 12 
AGL Holston Mountain, Tenn.;” is sub­
stituted therefor.

53. V-427 is amended to read as fol­
lows:

V -4 2 7  F ro m  N ew com erstow n, O h io , 12 
A G L B riggs, O hio.

54. V-435 is amended to read as 
follows:

V—435 F ro m  Rosew ood, O hio, 12 A G L 
A ttica , O hio.

55. V-443 is amended to read as 
follows:

V -443  F ro m  B e lla ire , O hio, 12 A G L New­
com erstow n , O hio, 12 A G L T iv erto n , O hio; 
12 A G L C leveland, O hio, in c lu d in g  a  12 AGL 
E  a lte rn a te  via IN T  T iv erto n  017° an d  Cleve­
la n d  138° rad ia ls ; 12 AGL IN T  C leveland 
049° an d  A ylm er, O n t., C an ada, 205° rad ia ls ; 
12 A G L A ylm er. T h is  a irsp ace w ith in  C an ­
ad a is  exclud ed.

56. In V-474 all before “12 AGL INT 
St. Thomas 088*” is deleted and “From 
Bellaire, Ohio, 12 AGL Indian Head, Pa.; 
12 AGL St. Thomas, P a .;” is substituted 
therefor.

57. V-478 is amended to read as 
follows:

V -4 7 8  F ro m  F a lm o u th , K y ., 12 A G L New- 
com be, K y .; 12 A G L B eck ley , W . Va.

58. V-493 is amended to read as 
follows:

V—493 F ro m  H ighw ay, T e n n ., 12 AGL 
L e x in g to n , K y .; 12 A G L Y o rk , K y .; 12 A G L 
A ppleton , O hio; 12 A G L W aterv ille , O hio; 
12 A G L C arle to n , M ich .

59. V-502 is amended to read as 
follows:

V -5 0 2  F ro m  L ou isv ille , K y ., 12 A G L 
F a lm o u th , K y .

(S e c . 3 0 7 (a )  o f  th e  F ed era l A v ia tio n  A ct o f  
1958; 49 U .S.C . 1348)

Issued in Washington, D.C., on June 
17, 1966.

T . McC ormack,
Acting Chief, Airspace and 

Air Traffic Rules Division. 
[F .R . D oc. 66 -6 9 0 1 ; F iled , J u n e  23 , 1966;

8 :4 5  a .m .J

[A irspace D o ck et No. 6 6 -C E -5 ]

PART 71— DESIGNATION OF FEDERAL 
AIRWAYS, CONTROLLED AIRSPACE, 
AND REPORTING POINTS
Alteration of Control Zone and 

Transition Area
On April 26, 1966, a Supplemental No­

tice of Proposed Rule Making was pub­
lished in the F ederal R egister (31 F.R. 
6319) stating that the Federal Aviation 
Agency proposed to alter controlled air­
space in the Salina, Kans., terminal area.

Interested persons were afforded an 
opportunity to participate in the rule 
making through submission of com­
ments. All comments received were fav­
orable.

In consideration of the foregoing, Part 
71 of the Federal Aviation Regulations is 
amended, effective 0001 e.s.t. August 18, 
1966, as hereinafter set forth.

(1) In §71.171 (31 F Jt. 2065) the 
Salina, Kans., control zone is amended 
to read:

S alin a , K a n s .

W ith in  a  5 -m ile  rad iu s o f S a lin a  M u n ic i­
p a l A irport, la titu d e  3 8 ° 4 9 '1 0 "  N., lo n g itu d e 
9 7 ° 3 4 '0 0 "  W ., an d  w ith in  a  5 -m ile  rad iu s o f 
S c h illin g  A irp ort (fo rm erly  S c h illin g  A F B ) 
la titu d e  3 8 ° 4 7 '3 0 "  N., lo n g itu d e  9 7 ° 3 8 '4 5 "  
W ., an d  w ith in  2 m iles each  sid e o f  th e  188° 
ra d ia l o f th e  S a lin a , K an s., VO RTA C, ex ten d ­
in g  fro m  th e  5 -m ile  rad iu s to  th e  VO RTA C,

(2) In § 71.181 (31 F.R. 2149) the tran­
sition area is amended to read:

Salin a , K a n s .

T h a t  a irsp ace  ex ten d in g  upw ard fro m  700 
fe e t  above th e  su rfa ce  w ith in  2 m iles each  
sid e o f th e  S a lin a  V O RTA C 008° rad ia l, ex ­
te n d in g  fro m  th e  V O RTA C to  8 m iles N o f th e  
V O RTA C ; an d  th a t  a irsp ace  ex ten d in g  u p ­
w ard fro m  1,200 fe e t  above th e  su rfa ce  w ith in  
8 m iles SW  an d  5 m iles NE o f th e  321° an d  
141° rad ia ls  o f th e  S a lin a , K a n s ., VO RTA C, 
ex ten d in g  to  p o in ts  12 m iles NW an d  5 m iles 
S E , an d  th e  a irsp ace  n o rth  o f V O R  F ed era l 
Airw ay No. 4  w ith in  a  1 4 -m ile  rad iu s o f th e  
VO RTA C.

(S ec . 3 0 7 (a )  o f  th e  F ed era l A v iation  A ct o f  
1958; 49 U .S.C . 1348)

Issued in Kansas City, Mo., on June 
14, 1966.

Daniel E . B arrow, 
Acting Director, Central Region.

[F .R . D oc. 66 -6 9 0 2 ; F iled , Ju n e  23, 1966;
8 :4 5  a jn . ]

[A irspace D o ck et No. 6 6 -C E -2 6 ]

PART 71— DESIGNATION OF FED­
ERAL AIRWAYS, CONTROLLED AIR­
SPACE, AND REPORTING POINTS
Designation of Transition Area

On April 19, 1966, a Notice of Pro­
posed Rule Making was published in the 
F ederal R egister (31 F.R. 5972) stating 
that the Federal Aviation Agency pro­
posed to designate controlled airspace 
in the Fergus Falls, Minn., terminal area.

Interested persons were afforded an 
opportunity to participate in the rule-
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making through the submission of com­
ments. Of the two comments received, 
one was favorable and the other offered 
no objection to the proposal.

The Einar Michelson Municipal Air­
port coordinates recited in the Notice 
of Proposed Rule Making have been 
changed slightly in this final rule. Since 
this change is minor in nature and im­
poses no additional burden on anyone, it 
is being incorporated in the rule without 
notice and public procedure.

In consideration of the foregoing, Part 
71 of the Federal Aviation Regulations 
is amended, effective 0001 e.s.t., August
18,1966, as hereinafter set forth.

In § 71.181 (31 F.R. 2149) the following 
transition area is added:

F ergus F alls, Min n .
T h a t  a irsp ace  ex ten d in g  upw ard fro m  700 

fe e t  above th e  su rfa ce  w ith in  a  5 -m ile  rad iu s 
o f E in a r  M ich elso n  M u n icip al A irp o rt ( la t i ­
tu d e  4 6 ° 1 7 'ld "  N., lo n g itu d e 9 6 ° 0 9 '3 5 '' W .) , 
an d  w ith in  2 m ile s  each  sid e o f  th e  187® 
b ea rin g  fro m  E in a r  M ich elson  M u n icip al A ir­
p o rt, ex ten d in g  fro m  th e  5 -m ile  rad iu s area  
to  8  m ile s  S  o f th e  a irp o rt; arid t h a t  a irsp ace  
ex ten d in g  upw ard fro m  1,200 fe e t  above th e  
su r fa c e  w ith in  5 m iles W  an d  8 m ile s  E  o f 
th e  187* an d  007° b earin g s fro m  E in a r  
M ich elso n  M u n icip al A irp ort ex ten d in g  fro m  
12 m iles S  o f  th e  a irp o rt to  th e  S  edge o f  V -2 .

(S e c . 3 0 7 (a )  o f th e  F ed era l A v iation  A ct o f 
1958; 49 U .S.C . 1348)

Issued in Kansas City, Mo., on June 14, 
1966.

Daniel E . B arrow, 
Acting Director, Central Region.

[F .R . D oc. 6 6 -6903 ; FU ed, Ju n e  23, 1966; 
8 :4 5  a .m .]

[A irspace D o ck et No. 6 6 -C E -2 7 ]

PART 71—  DESIGNATION OF FEDERAL
AIRWAYS, CONTROLLED AIRSPACE, 
AND REPORTING POINTS
Designation of Transition Area

On April 15,1966, a Notice of Proposed 
Rulemaking was published in the F ed­
eral R egister (31 F.R. 5839) stating that 
the Federal Aviation Agency proposed to 
designate controlled airspace in the 
vicinity of Sheboygan, Wis.

Interested persons were afforded an 
opportunity to participate in the rule- 
making through submission of com­
ments. The one comment received was 
favorable.

Since the publication of the above 
described Notice, it has been determined 
that the coordinates of the Sheboygan 
County Memorial Airport as set forth in 
the description of the transition area 
were incorrect. The correct coordinates 
are being included in the description set 
forth herein. Since this correction is 
minor in nature and imposes no addi­
tional burden on any person, notice and 
public procedure thereon are un­
necessary.

In consideration of the foregoing, Part 
71 of the Federal Aviation Regulations is 
amended, effective 0001 e.s.t, August 18, 
1966, as hereinafter set forth.

In § 71.181 (31 F.R. 2149) the following 
transition area is added:

S heboygan, W i s .
T h a t  a irsp ace  ex ten d in g  upw ard fro m  700 

fe e t  above th e  su r fa ce  w ith in  a  5 -m ile  rad iu s 
o f  Sh eb o y g an  C o u n ty  M em orial A irp ort ( la t i ­
tu d e  4 3 ° 4 6 '0 5 "  N., lo n g itu d e 8 7 ° 5 1 '0 5 "  W .) ;  
a n d  w ith in  5 m iles E  an d  8  m iles W  o f th e  
021° b earin g  fro m  Sh eb oy g an  C ou n ty  M em o­
r ia l A irp ort, ex ten d in g  fro m  th e  a irp o rt to  
12 m ile s  N o f th e  a irp o rt.

(S e c . 3 0 7 (a )  o f th e  F ed era l A v iation  A ct o f 
1958; 49 UJS.C. 1348)

Issued in Kansas City, Mo., on June 14,
1966.

Daniel E . B arrow, 
Acting Director, Central Region.

[F .R . D oc. 66 -6 9 0 4 ; F ile d  Ju n e  23, 1966; 
8 :4 5  a .m .]

[A irspace D o ck et No. 6 5 -C E -1 3 0 ]

PART 71— DESIGNATION OF FEDERAL
AIRWAYS, CONTROLLED AIRSPACE, 
AND REPORTING POINTS
Alteration of Federal Airways

On December 21, 1965, a Notice of 
Proposed Rule Making was published in 
the F ederal R egister (30 F.R. 15759) 
stating in part that the Federal Aviation 
Agency was considering raising the floor 
of the segment of V-63 from Springfield, 
Mo., to Burlington, Iowa, to 1,200 feet 
above the surface (AGL). In Federal 
Register Document No. 66—4763, pub­
lished in the F ederal R egister on May 3, 
1966 (31 F  JR. 6582) the 1,200 feet AGL 
floor for the segment of V-63 from 
Quincy, 111., to Burlington, Iowa, was in­
advertently omitted. Corrective action 
is taken herein.

Since the action is editorial in nature 
in that the rule is amended to conform 
to the Notice and the original intent, 
the Administrator has determined that 
notice and publip procedure hereon are 
unnecessary and it may be made effec­
tive immediately.

In consideration of the foregoing, in 
Federal Register Document 66-4763, 
Item 11 is amended effective immediately 
as hereinafter set forth.

Item 11 is amended as follows: In V-63 
“Burlington, Iowa.” is deleted and “12 
AGL Burlington, Iowa.” is substituted 
therefor.
(S e c . 3 0 7 (a )  o f th e  F e d era l A v iation  A ct o f 
1958; 49 U .S.C . 1348)

Issued in Washington, D.C., on June 
17, 1966.

T. M cCormack,
Acting Chief, Airspace and 

Air Traffic Rules Division.
[ F J t .  D oc. 6 6 -6905 ; F ile d  J u n e  23, 1966;

8 :4 6  a .m .]

[A irsp ace D o ck et No. 65 -C E —154]

PART 71— DESIGNATION OF FEDERAL 
AIRWAYS, CONTROLLED AIRSPACE, 
AND REPORTING POINTS
Alteration of Control Zone and 

Transition Area
On January 22, 1966, a Notice of Pro­

posed Rule Making was published in the 
F ederal R egister (31 F.R. 912) stating

that the Federal Aviation Agency pro­
posed to alter the controlled airspace in 
the vicinity of Worthington, Minn. 
Subsequent to the publication of that 
Notice, a new special VOR approach pro­
cedure was published. As a result there­
of, a Supplemental Notice of Proposed 
Rule Making was published on April 15, 
1966, in the F ederal R eg ister  (31 F.R. 
5838) making the necessary changes in 
the proposed alteration of the existing 
control zone and transition area.

Interested persons were afforded an 
opportunity to participate in the rule 
making through submission of com­
ments. The one comment received was 
favorable.

Subsequent to the publication of the 
Notice and the Supplemental Notice, it 
was discovered that there was an error in 
the coordinates of the Worthington Mu­
nicipal Airport as they were set forth in 
the two descriptions. Therefore, the 
coordinates are corrected in the descrip­
tions contained herein. Since this 
change is minor in nature and imposes 
no additional burden on any person, no­
tice and public procedure thereon are 
considered unnecessary.

In consideration of the foregoing, Part 
71 of the Federal Aviation Regulations is 
amended, effective 0001 e.s.t., August 18, 
1966, as hereinafter set forth.

(1) In §71.171 (31 F.R. 2065) the 
Worthington, Minn., control zone is 
amended to read:

Worthington, Min n .
W ith in  a  5 -m ile  rad iu s o f Worthington 

M u n icip a l A irp ort ( la t itu d e  4 3 °3 9 '1 0 '' N., 
lo n g itu d e 9 5 ° 3 4 '5 0 "  W.); an d  w ith in  2 miles 
ea ch  sid e o f  th e  W o rth in g to n  VOR 358° 
ra d ia l, ex ten d in g  fro m  th e  5 -m ile  rad ius zone 
to  7  m ile s  N o f  th e  V O R ; an d  w ith in  2 miles 
e a ch  sid e o f  th e  W o rth in g to n  VO R 189° 
ra d ia l, ex ten d in g  fro m  th e  5 -m ile  radius zone 
to  7  m iles S  o f th e  V O R . T h is  co n tro l zone 
sh a ll be effectiv e d u rin g  th e  specific dates 
and/or tim e s  esta b lish ed  in  advance by a 
N otice to  A irm en  an d  co n tin u o u sly  published 
in  th e  A irm an ’s  In fo rm a tio n  M anual.

(2) In §71.181 (31 F.R. 2149) the 
Worthington, Minn., transition area is 
amended to read:

Worthington, Min n .
T h a t  a irsp ace  ex ten d in g  upw ard from  700 

fe e t  above th e  su rfa ce  w ith in  a  6 -m ile  radius 
o f W o rth in g to n  M u n icip a l A irport (latitude 
4 3 ° 3 9 '1 0 "  N., lo n g itu d e 9 5 ° 3 4 '5 0 '' W .); and 
w ith in  5 m iles E  an d  8 m ile s  W  of th e  W orth­
in g to n  V O R  358° ra d ia l, exten d in g  from  the 
V O R  to  13 .m ile s  N o f th e  V O R ; and within 
2 m ile s  each  sid e o f  th e  W o rth in g to n  VOR 

• 189° rad ia l, ex ten d in g  fro m  th e  6 -m ile  radius 
a re a  to  8  m ile s  S  o f th e  V O R ; an d  th a t  air­
sp ace ex ten d in g  upw ard fro m  1,200 fe e t above 
th e  su rfa ce  w ith in  5 m ile s  W  and 8 miles 
o f th e  W o rth in g to n  V O R  189° rad ia l, extend­
in g  fro m  th e  V O R  to  12 m iles S  of th e  VOR. 
a n d  w ith in  5 m ile s  e a ch  sid e o f  th e  W ortn- 
in g to n  V O R  178° rad ia l, ex ten d in g  from  the 
V O R  to  th e  S  b ou n d ary  o f  V -120 .
(S e c . 3 0 7 (a )  o f th e  F ed eral Aviation Act 
Of 1958; 49 U .S.C . 1348)

Issued in Kansas City, Mo., on June
14,1966.

D aniel E. B arrow, 
Acting Director, Central Region.

[F .R . D oc. 6 6 -6906 ; F iled , Ju n e  23, 196$ 
8 :4 6  a jn . ]
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SUBCHAPTER F— AIR TRAFFIC AND GENERAL OPERATING RULES 
IR eg . D o ck et No. 7429 ; A m dt. 487]

PART 97— STANDARD INSTRUMENT APPROACH PROCEDURES 
Miscellaneous Amendments

The amendments to the standard Instrument approach procedures contained herein are adopted to become effective 
when indicated in order to promote safety. The amended procedures supersede the existing procedures of the same classifi­
cation now in effect for the airports specified therein. For the convenience of the users, the complete procedure is repub­
lished in this amendment indicating the changes to the existing procedures.

As a situation exists which demands immediate action in Jhe interests of safety in air commerce, I find that compliance 
with the notice and procedure provisions of the Administrative Procedure Act is impracticable and that good cause exists 
for making this amendment effective within less than 30 days from publication.

In view of the foregoing and pursuant to the authority delegated to me by the Administrator (24 F.R. 5662) , Part 97 (14 
C F R  Part 97) is amended as follows:

1. By amending the following automatic direction finding procedures prescribed in § 97.11(b) to read:
AD F Standard I nstrument Approach P rocedure

Bearings, headings, courses and radials are magnetic. Elevations and altitudes are in feet M SL. Ceilings are in feet above airport elevation. Distances are in nautical 
miles unless otherwise indicated, except visibilities which are in statute miles.

If an instrument approach procedure of the above type is conducted at the below named airport, it shall be in accordance with the following instrument approach procedure, 
unless an approach is conducted in accordance with a different procedure for such airport authorized by the Administrator of the Federal Aviation Agency. Initial approaches 
shall be made over specified routes. M inimum altitudes shall correspond with those established for en route operation in the {»articular area or as set forth below.

Transition Ceiling and visibility minimums

From—
• ^

To— Course and 
distance

Minimum
altitude

(feet)
Condition

2-engine or less More than 
2-engine, 

more than 
65 knots65 knots 

or less
More than 
65 knots

EUQ VOR.......................................................... LOM............................................................ Direct___________ 2100
2200

T -d n %  J - ......  _ 300-1
600-1
400-1
800-2

300-1
600-1
400-1
800-2

200-%
600-1%
400-1
800-2

CVO VOR......... LOM Direct___________ C-dn .........  ...
S-dn-lfi
A -dn ........... .

Procedure turn E  side of crs, 339° Outbnd, 159* Inbnd, 2100' within 10 miles. Not authorized beyond 10 miles. (Final approach from bolding pattern at EXT LOM not 
authorized, procedure turn required.)

Minimum altitude over facility on final approach crs, 1500'.
Crs and distance, facility to airport, 159°—3.7 miles.
Note: All turns to be made on the E side of the crs; high terrain to W.
If visual contact not established upon descent to authorized landing minimums or if landing not accomplished within 3.7 miles after passing E IJ  LOM, turn right and climb 

direct to E U LOM. thence continue to 2100' on crs, 339° Outbnd, 159° Inbnd within 10 miles of E  U LOM, or when directed by ATC, turn right, cUml to 3000' on R  250°, EU Q  
VO R within 10 miles.'

Caution: High terrain E  and W.
%Takeoffs all runways: Climb on the Eugene VORTAC 355° radial within 10 miles to cross the VORTAC, southbound, V-23, 900'; westbound, 251° radial, 1000'.
MSA within 25 miles of facility: 000°-090°—4500'; 090°-180°—4200'; 180°-270°—4500'; 270°-360°—6100'.

City, Eugene; State, Oreg.; Airport name, Mahlon Sweet Field; Elev., 365'; Fac. Class., LOM; Ident., E U ; Procedure No. 1, Amdt. 16; Efl. date, 16 July 66; Sup. Amdt.
No. 15; Dated, 12 June 65

Fort Wayne V O R LOM............................................................ 2100 T -d n 300-1 300-1 2 0 0 4 $
600-1)$
400-1

Whitely Int LO M 2200 C -dn 400-1 600-1
New Haven Int __ LO M  ...................... ............................ ........ Direct.___ ______ 2200 R-dn-31 400-1 400-1
Rock Creek In t . . . LOM............................................................. Direct. ............... 2200 800-2 800-2 800-2

Radar available.
Procedure turn E side SE crs, 135* Outbnd, 315° Inbnd, 2100' within 10 miles.
Minimum altitude over LOM on final approach crs, 1900'.
Crs and distance, LOM to approach end of Runway 31, 315®—3.8 miles.

. If visual contact not established upon descent to authorized landing minimums or if landing not accomplished within 3.8 miles after passing LOM, climb to 2600' on crs of 
315 vrnd Procee<I to Whitely Int westbound on R 281* FWA VOR, or when directed by ATC, climb to 2600' on 315° crs and proceed direct to Wolflake VOR.

Note: Reduction below % mile not authorized.
MSA: 000°-270°—2200'; 270*-360°—2700'.

City, Fort Wayne; State, Ind.; Airport name, Baer Field; Elev., 801'; Fac. Class., LOM; Ident., FW; Procedure No. 1, Amdt. 11; Eff. date, 16 July 66; Sup. Amdt. No. 10;
Dated, 23 May 64

PROCEDURE CANCELED, E F F E C T IV E  16 JU L Y  1966.
City, Imperial; State, Nebr.; Airport name, Imperial Municipal; Elev., 3276'; Fac. Class., BH ; Ident., IML; Procedure No. 1, Amdt. 2; Eff. date, 13 Mar. 65; Sup. Amdt. No. 1;

Dated, 12 Jan. 63

Paterson RBn AR LO M .............................................................. 2000 T -d n 300-1 300-1 200-}$Paterson RBn. Direct.................. . 2000 C -d n * 900-1 900-1 900-1%Allan Int. A R LO M  (final)# . 2000 S-dn-22 900-1 900-1 900-1
A-dn___ ______ 1000-2 1000-2 1000-2
The following minimums apply to turbojet aircraft

when circling W of Runways 4-22 centerlines ex-
tended:*m. C-dn* ............... 900-2 900-2 900-2

Radar available.
Procedure turn W side of crs, 037* Outbnd, 217° Inbnd, 2000' within 10 miles.
Minimum altitude over facility on final approach crs, 2000'.
Crs and distance, facility to airport, 217°—5.8 miles.

2 1 V1®ual. contact not established upon descent to authorized landing minimums or if landing not accomplished within 5.8 miles after passing LOM, climb to 2000' on crs, 
' > make right turn, proceed direct to Chatham RBn, hold N E, 1-minute right turns, Inbnd crs, 241°. 

yAfi®ON: Building, 598'—2.2 miles N of airport.
»Authorized only for aircraft with dual A D F’s operating simultaneously.
MbA within 25 miles of facility: 000°-090°—2000'; 090°-180°—2600'; 180°-270°—1600'; 270®-360°—2500'.

City, Newark; State, N .J.; Airport name, Newark; Elev., 18'; Fac. Class., LOM; Ident., A R ; Procedure No. 2, Amdt. 7; Efl. date, 16 July 66; Sup. Amdt. No. 6; Dated, 5 Feb. 66
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A D F Standard I nstrument Approach P rocedure— Continued

Transition Ceiling and visibility minimums

From— To— Course and 
distance

Minimum
altitude

(feet)
Condition

2-engine or less More than 
2-engine, 

more than 
65 knots65 knots 

or less
More than 

65 knots

IN G  R B n ................... ................ .............. Direct..... .............. . 2200 T-dn____ _____ 300-1 NA NA
IN G R Bn________________________ D irec t.......... ......... 2200 C-dn..... .............. 600-1 NA NA
IN G  R Bn  (final)..................................... Direct........... .......... 1200 A -d n ................. NA NA NA

Radar authorized. . „  . . , .
Procedure turn N side of crs, 241° Outbnd, 061° Inbnd, 2200' within 10 miles.
Minimum altitude over facility on final approach crs, 1200'.
Crs and distance, facility to airport, 061°—0.8 mile. ' ■ _ _  ». „„ _
If visual contact not established upon descent to authorized landing minimums or if landing not accomplished within 0.8 mile after passing IN G RBn, climb on crs, 061° 

to 1400' within 5 miles, then make left-climbing turn returning to IN G R Bn at 2200'. Hold SW, 1-minute left turns, Inbnd crs, 061°.
MSA within 25 miles of the facility: 000°-090°—2000'; 090°-180°—2400'; 180°-360°—2000'.

City Philadelphia (Ambler); State, Pa.; Airport name, Wings Field; Kiev., 320'; Fac. Class., MHW; Ident., IN G; Procedure No. 1, Arndt. 4; Efl. date, 16 July 66; Sup. Arndt.
No. 3; Dated, 12 Mar. 66

2. By amending the following very high frequency omnirange (VOR) procedures prescribed in § 97.11(c) to read:
VOR Standard I nstrument Approach P rocedure

Bearings, headings, courses and radials are magnetic. Elevations and altitudes are in feet M SL. Ceilings are in feet above airport elevation. Distances are in nautical
miles unless otherwise indicated, except visibilities which are in statute miles. ■...................... , ,

If an instrument approach procedure of the above type is conducted at the below named airport, It shall be in accordance with the following instrument approach procedure, 
imiess an approach is conducted in accordance with a different procedure for such airport authorized by the Administrator of the Federal Aviation Agency. Initial approaches 
nhttii be made over specified routes. Minimum altitudes shall correspond with those established for en route operation in the particular area or as set forth below.

Transition Ceiling and visibility minimums

From— To— Course and 
distance

Minimum
altitude

(feet)
Condition

2-engine or less More than 
2-engine, 

more than 
65 knots65 knots 

or less
More than 
65 knots

B P T  VOR (final)— ............................... Direct........... .......... 1500 T-dn.............— . 300-1
400-1
800-2

300-1
500-1
800-2

200-}$
500-1}$
800-2

C-dn..... ..........
A-dn__________

Procedure turn S side of crs, 248° Outbnd, 068° Inbnd, 1500' within 10 miles.
Minimum altitude over facility on final approach crs, 1500'. (
Crs and distance, facility to airport, 057°—4.6 miles. . . . . .  . , . . . .  . . . .  .. . DT>rnimo 1 ww m
If visual contact not established upon descent to authorized landing minimums or if landing not accomplished within 4.6 miles after passing B P T  VO R, climb to louu on 

R  068° within 20 miles, or when directed by A TC, climb to 1500' on R  051° within 20 miles.
MSA within 25 miles of facility: 000°-090°—2100'; 090°-180°—2000'; 180°-270°—1400'; 270°-360°—1700'.

City Beaumont; State, Tex.; Airport name, Jefferson County; Elev., 16'; Fac. Class., BVO R; Ident., B P T ; Procedure No. 1, Arndt. 7; Eft. date, 16 July 66; Sup. Amdt. No. 6,
Dated, 16 May 64

T-dn%_____ — 300-1 300-1 2004$
C-dn________ *„• 1000-3 1000-3 1000-3
A-dn...........1000-3 1000-3 l°°°-3
If aircraft equipped to'receive DME and Bishop DME 

Fix received, the following minimums are authorized:
C-dn.............. . . . I  400-1 I 500-1 I 500-1%
S-dn.....................  400-1 400-1 500-1}$

Procedure turn N side of crs, 021° Outbnd, 201° Inbnd, 140(y within 10 miles. Beyond 10 miles not authorized.
Minimum altitude over facility on final approach crs, 7400'; over Bishop DME Fixj6300'.
Crs and distance, facility to airport, 201°—13.2 miles; facility to Bishop DME Fix, a ll —8 miles; Bishop DME Fix to Runway 21—5.2 miles.
I f  visual contact not established upon descent to authorized landing minimums or if landing not accomplished within 10 miles after passing CP R VO R, climb to 8uuu o
. .  «  ^  n  i  ■ a a  h    1- £   j i  . a . j  i a m n  a . , . «  a K i v i R  4 a  O f lfW  rM p o o f t o  \ T D T >R  201° CP R  VOR within 20 miles or, when directed by ATC, turn right, climb to 8000' direct to VOR. 
MSA within 25 miles of facility: 000°-090°—8300'; 090°-180°—10,300'; 180^-270^-10,000'; 270°-360°--8200^
%Southeastbound, 134° through 156°, IF R  departures: On V io cross Deer Creek Int at or above 9000'; on V 85 cross Mountain Int at or above 10.0007.

City Casper- State, Wyo.; Airport name, Casper Air Terminal; Elev., 5348'; Fac. Class., BVORTAC; Ident., C P R ; Procedure No. 1, Arndt. 7; Eff. date, 16 July 66; Sup.
Amdt. No. 6; Dated, 19 June 65

R  077, EAU VOR ............................ Via 6-mile DME 2800 T -d n *______ 300-1 300-1
Arc. C-dn.___ _____ 500-1 600-1

R  007, EAU VOR ......................... Via 6-mile DME 2800 A-dn.......... ......... 800-2 800-2
Arc.

6-mile DME Fix, R 007°................................... EAU VORTAC (final).......................... Direct___ _______ 2000

200-}$
600-1}$
800-2

Procedure turn W side of crs, 007° Outbnd, 187° Inbnd, 2800' within 10 miles.
Minim um altitude over facility on final approach crs, 2000'.
F/visual TOnt^noTestablîsh^upôn^escent^authorized landing minimums or if landing not accomplished within 2.1 miles after passing EAU VOR, climb to 3000 on 

R  254° within 10 miles. , , _ _  .  . , .
Note: Final approach from holding pattern at the VOR not authorized. Procedure turn required. ,  ,___T>„r>waT7 99 make right-
*When weather is less than 1000-1, aircraft departing Runway 14, make left-climbing turn to 2000' on R  103 , EAU VOR and aircraft departing Runway 

climbing turn to 2000' on R  235° prior to departing southbound due to 1350' tower, 2.2 miles SE and 1847 tower, 3.6 miles SSE of airport.
MSA within 25 miles of facility: 000°-090 —2500'; 090°-180°—3600'; 180°-270°—2500'; 270°-360 —280ff.

City, Eau Claire; State, Wis.; Airport name, Eau Claire Municipal; Elev., 888';  Fac. Class., L-BVO RTA C; Ident., EAU; Procedure No. 1, Amdt. 12; Eff. date, 16 July .
Sup. Amdt. No. 11; Dated, 13 Nov. 65
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VOR Standard Instrument Approach P rocedure— Continued

Transition Ceiling and visibility minimums

From— To— Course and 
distance

Minimum
altitude

(feet)
Condition

2-engine or less More than 
2-engine, 

more than 
65 knots65 knots 

or less
More than 

65 knots

Direct...................... 3600 T-dn__________ 300-1 300-1 200-H
C-d..................... - 600-1 600-1 600-1y2
C-n............... . 600-2 600-2 600-2
S-d-25#________ 600-1 600-1 600-1
S-n-25#........ .. 600-2 600-2 600-2
A-dn__ _______ NA NA NA

Procedure turn N side of crs, 078° Outbnd, 268° Inbnd, 3600' within 10 miles.
Minimum altitude over facility on final approach crs, 2800'.
Crs and distance, facility to airport, 258°—6.1 miles. ' , . , ,  .. . .
If visual contact not established upon descent to authorized landing mmimums or if landing not accomplished withm 6.1 miles after passing VOR, make a right-climbing 

turn to 3600' and return to Jamestown VOR. Hold E on R 078° 1-minute right turns, 258° Inbnd.
#Reduction in visibility minimums not authorized for R E IL .
MSA within 25 miles of facility: 000°-360°—3500'.

Citv. Jamestown: State, N .Y.; Airport name, Jamestown Municipal; Elev., 1723'; Fac. Class., L-BV O R; Ident., JHW; Procedure No. 1, Amdt; 3; Eff. date, 16 July 66; Sup.
Arndt. No. 2; Dated, 10 Oct. 64

T -d ................. . 300-1 300-1 NA
C-d...................... 500-1 500-1 NA
C-n___________ 600-1 600-1 NA

Procedure turn S side of crs, 066° Outbnd, 246° Inbnd, 2700' within 10 miles. Nonstandard due to high towers to N. All turns to the S side of crs.
Minimum altitude over facility on final approach crs, 1700'.
Crs and distance, facility to airport, 251°—1 mile.
If visual contact not established upon descent to authorized landing minimums or if landing not accomplished within l'mile after passing VOR, make left-climbing turn 

to2700' and proceed to JF N  VOR. Hold N E, 1-minute left turns, 246° Inbnd.
Caution: TJnlighted transmission poles, 40' high, 80' from approach end of Runway 27.
No tes: (1) Weather service not available. (2) Nonstandard holding. All turns to the S side of crs due to high towers to N.
MSA within 25 miles of facility: 090°-180°—2800'; 180°-090c—2300'.

City, Jefferson; State, Ohio; Airport name, Ashtabula-Jeflerson; Elev., 935'; Fac. Class., L-BVO RTA Q . Ident., JF N ; Procedure-No, 1, Amdt. 2; Efl. date, 16 July 66; Sup.
Amdt. No. 1; Dated, 18 Apr. 64

KG L F R . . AKN V O R T A C .. . . . . ......................... Direct___________ 1700 T-dn.................... 300-1 300-1 200-
10-mile DME Fix, R 291° . AKN VORTAC (final)____________ Direct___________ 700 T-dn-29*............. 300-1 300-1 300-1

C-dn*.................. 500-1 500-1 500-1H
S-dn-11*#............ 500-1 500-1 500-1
A-dn__________ 800-2 800-2 800-2

Procedure turn S side of crs, 291° Outbnd, 111° Inbnd, 1700' within 10 miles.
Minimum altitude over facility on final approach crs, 700'.
Crs and'distance, facility to airport, 111°—3.7 miles.

> If visual contact not established upon descent to authorized landing minimums or if landing not accomplished within 3.7 miles after passing AKN VORTAC, climb on 
R 1110 to 3000' within 15 miles, or when directed by ATC, right turn, climb on R 166°. AKN VORTAC to 2000' within 15 miles.

Note: When authorized by ATC, DME may be used within 15 miles to position aircraft for final approach at 3000' in all directions with the elimination of a procedure 
turn.

*Caution: Radio towers, 262' 0.5 mile and 185' 1.1 miles W of airport.
#500~3̂  authorized with operative ALS except 4-engine turbojets.
MSA within 25 miles of facility: O0O°-O9O°—3000'; 090°-180°—2000'; 180°-270°—1500'; 270°-360°—1500'.

City, King Salmon; State, Alaska; Airport name, King Salmon FAA; Elev., 55'; Fac. Class., H -BVORTAC; Ident., AKN; Procedure No, 1, Amdt. 5; Eff. date, 16 July 66;
Sup. Amdt. No. 4; Dated, 26 Mar. 66

R 040° P IR  VOR clockwise_____________ R 095° P IR  V O R _______ __________ Via 6-mile DME 3500 T-dn......... .......... 300-1 300-1 200-y2 
500-1H500-26-mile DME- Fix, R 076°. ..

Arc. C-dn................... 400-1 500-1
P IR  VOR (final)..................................... 3200 400-1K

400-1
500-1H
400-1 400-1

A-dn__________ 800-2 800-2 800-2

Procedure turn N side of crs, 076° Outbnd, 256° Inbnd, 3500' within 10 miles.
Minimum altitude over facility on final approach crs, 3200'.
Crs and distance, facility to airport, 256°—4.8 miles.

y, visual contact not established upon descent to authorized landing minimums or if landing not accomplished within 4.8 miles after passing P IR  VOR, climb to 4000' on 
R 242°, P IR  VOR within 20 miles.

♦Reduction not authorized for nonstandard R E IL .
MSA within 25 miles of facility: 000°-360°—3400'.

City, Pierre; State, S. Dak.; Airport name, Pierre Municipal; Elev., 1742'; Fac. Class., L-BVO RTA C; Ident., P IR ; Procedure No. 1, Amdt. 9; Eff. date, 16 July 66; Sup.
Amdt. No. 8; Dated, 19 Feb. 66
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3. By amending the following terminal very high frequency omnirange (TerVOR) procedures prescribed in § 97.13 

to read * T erminal VOR Standard I nstrument Approach P rocedure

Bearings, headings, courses and radials are magnetic. Elevations and altitudes are in feet M SL. Ceilings are in feet above airport elevation. Distances are in nautical
miles unless otherwise indicated, except visibilities which are in statute miles. . . . _ . ,

Tf an im tnm ent aDDroach procedure of the above type is conducted at the below named airport, it shall be in accordance With the following instrument approach procedure,
with a different procedure for such airport authorized by the Admintetrator of the Federal Aviation Agency Initial approaches 

shall be made over specified routes. Minimum altitudes shall correspond with those established for en route operation in the particular area or as set forth below.

Transition

Course and 
distance

2-engine or less More than 
2-engine, 

more than 
65 knots

From— To— altitude
(feet)

'Condition
65 knots 

or less
More than 

65 knots

Ceiling and visibility minimums

Mount Holly In t-.Z -____-
Dayton V O R____ ____

Camden In t„ — ------
Mount Holly In t--- '--------

5-mile Radar Fix on R 146'

MG Y  VO R..........................
M GY VOR___ - ................

M GY VO R.................
6-mile Radar Fix on R  146'

M GY VOR (fin a l).- .-—

Direct___ £*4~.
Via DA Y  VOR 

R  163°.
Direct________
Via CVG R  055' 

and M GY R 
146®.

Direct________

2700
3000

2700
1700

T-dn.
C-dn.
A-dn.

300-1
700-1

NA

300-1
700-1

NA

200-1
700-1)4

NA

Procedure turn E  side of crs, 146° Outbnd, 320° Inbnd, 2700' within 10 miles.
Minimum altitude over 5-mile Radar Fix on R  146° on final 1800'.
n v S l  contaet°not established upon descent to authorized landing minimums or if landing not accomplished after passing MGY VOR,m ake climbing right turn to 2700',

ho d SE on R  146° MGY VOR, 1-minute right turns. __
MSA within 25 miles of facility: 000°-270°—2600'; 270 -360 —3100 .

City, Dayton; State. Ohio; Airport name, Montgomery County; Elev., 960'; Fac. Class.. T-VORW; Id e n tM G Y ; Procedure No. TerV O R R 146«, Arndt. 5; Eft. date, 16 July 
. ' J ’ 66; Sup. Arndt. No. 4; Dated, 11 June 66

10-mile DME Fix, R  152' 
10-mile DME Fix, R 167' 
10-mile DME Fix, R  204'

Direct___________ 3200
3000
3000

F,TTÍ> VOR ______ ____ Direct................ —
f .tto  VOR .... .......... . Direct___________

T-dn%___ ____  300-1 300-1 20044,
C-dn....................  • 800-1 800-1 800-1)4
A-dn____ —___  800-2 800-2 800-2
If aircraft equipped to receive VOR and ADF simul­

taneously or equipped with DME and Junction City 
Int identified the following minimums apply:*

C -d n ...................I 500-1 I 500-1 1 500-1)4
S-dn-16#.............. 400-1 400-1 400-1

Procedure turn W side of crs, 347° Outbnd, 167° Inbnd, 2600' within 10 miles. , .
Final approach from holding pattern at EU G  VOR not authorized .procedure turn required.
Minimum altitude over Junction City Int on final approach crs, 12w. __ , _. ,  t, cQo_n a ct m m i

^visual crat^^not'est abused upon d e ^ n t\ ^ a u t^ n ^ ^ in d i^  mimmums u m te o fE U G V O R ^  V° R ’ tUm nght’ ^2600' on R  347«, within 10 miles, or when directed by ATC, turn right and climb to 3000 on R  250 , E U G  VOR within 10 miles of hi u U v o k .
NOTE^Whm^utoorized^y^TC, DME may be used between R  326», EU G  VOR clockwise to R  010°, EU G  VOR within 10 miles at 2300' to position aircraft for straight- 

in approach with elimination of the procedure turn. - _,TTO . . onn,
»If Junction City Int not identified, authorized minimum over EU G  VOR is 1200;.
#400-% authorized, except for 4-engine turbojet aircraft, with operative high-intensity runway lights.

mil.» to » « ,  .h . VORTAC, «mthl»m,d V23 «O’: westbound 251" r r f l .l  1000-.
MSA wfihin 2 ? S  of S y :  000»-090«-4500'; 090»-180«-4800'; 180»-270»-3800'; 270°-360°-4500'.

City, Eugene; State, Oreg.; Airport name, Mahlon Sweet Field; Elev., 365'; Fac. Class D-BVORTAC; Ident., EU G ; Procedure No. VOR-16, Arndt. 9; Eff. date, 16 July 66; 
•" Sup. Arndt. No. 8; Dated, 27 May 65

L S F V Ö R ........................................... Direct........... ........... 2200 T-dn........... ......... 300-1
L S F V O R  ..................... - ......................... Direct................ — 3000 C-dn.................... 800-1
L S F  V O R ______________________ —- Direct__________ 3000 S-dn-14#______ 800-1

A-dn.................... 800-2

300-1
800-1
800-1
800-2

200-%
800-1)4
800-1
800-2

Procedure turn W side of crs, 339° Outbnd, 159° Inbnd, 2200' within 10 miles of CS LOM. 
Minimum altitude over CS LOM on final approach crs, 2100'.
Crs and distance, CS LOM to Runway 14,159°—6.9 miles.

R2(

MSA within 25 miles of facility: 000°-090°—1800'; 090°-180°—3300'; 180°-270° 1500'; 270°-360°- - 2200' .

City Fort Benning; State, Oa.; Airport name, Lawson AAF; Elev., 232'; Fac. Class., VOR; Ident., L S F ; Procedure No. TerVOR-14, Arndt. 4; Eft. date, 16 July 66; Sup: 
"  - Arndt. No. 3; Dated, 14 Aug. 65

H R L  V O R . 2000 T-dn.................... 300-1 300-1
CrAn._________ 500-1 500-1
A-dn........... ......... 800-2 800-2

20044
600-1)4
800-2

Procedure turn N side of crs, 086» Outbnd, 266» Inbnd, 1600' within 10 miles.
U 1̂ i™al^nta<^<mt^tablteh^d°uponad^ent^o\ïthoriz(îd landing minimums or if landing not accomplished within 0 mile after passing M FE VOR, turn right, climb to 

1700' on R  312° within 10 miles.
C aution- 257' water tower’, 0.9 mile N of airport; 398' radio tower, 2.5 miles EN E of airport; 270 tower, 1.6 miles N of airport.
MSA within 25 miles of facility within United States: 000°-090°—2100'; 090«-270°—1500'; 270 -360 1700'*

City McAllen; State, Tex.; Airport name, Miller International; Elev., 106'; Fac. Class., L-BVO R; Ident., M FE; Procedure No. TerVO R (R  < 
r * ’ Sup. Amdt. No. 3; Dated, 9 Mar. 63

), Amdt. 4; Eff. date, 16 July 66;
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Terminal VOR Standard Instrument A ppboach P rocedure— Continued

Transition Ceiling and visibility minimums

From— To— Course and 
distance

Minimum
altitude

(feet)
Condition

2-engine or less

65 knots 
or less

More than 
65 knots

More than 
2-engine, 

more than 
65 knots

Geneseo VOR. 
Rush Int____

Rush Int________________________
5-mile Radar or DME Fix R  177° 

(final).

Direct.
Direct.

2600
1200

T-dn
C-dn
S-dn.
A-dn.

300-1
600-1
40Qrl
800-2

300-1
500-1
400-1
800-2

200-}$
500-1}$
400-1
800-2

Radar available.
Procedure turn E  side of crs, 177° Outbnd, 357° Tnbnd, 2300' within 10 miles.
Facility on airport.
Minimum altitude over 5-mile Radar or DME Fix, R 177° on final approach crs, 1200'.
Crs and distance, breakofl point to approach end of Runway 1, 007°—0.4 mile.
If visual contact not established upon descent to authorized landing minimums or if landing not accomplished within 0 mile of ROC VOR, make left-climbing turn to 3000', 

intercept R 298° of Rochester VOR, proceed to Spencerport Int. ‘Hold W, 1-minute left turns, 118° Inbnd.
Note: When authorized by ATC, DME may be used throughout 360° at 2600', via 11-mile DME Arc, to position aircraft for straight-in, with elimination of procedure turn. 
Caution: Tower, 890', 2.3 miles N; Tower, 946', 2.5 miles SW of airport.
Air Carrier Note: Takeoff on Runway 12 and landing on Runway 30 not authorized.
MSA within 25 miles of facility: 000°-090—2100'; 090°-180°—3800'; 180°-270°—3100'; 270°-360°—2000'.

City, Rochester; State, N .Y .; Airport name, Rochester-Monroe County; Elev., 560'; Fac. Class., L-BVO RTA C; Ident., ROC; Procedure No. TerVOR-1, Arndt. 10- Eff date
16 July 66; Sup. Arndt. No. 9; Dated, 3 July 65

Geneseo VOR. 
Linwood In t.. 
Scottsville Int

Scottsville I n t __ _________ ________ 2600 T-dn 300-1
700-1
800-2

300-1
700-1
800-2

Scottsville I n t . . ___ . . . .  _______ 2600 C-dn •
5-mile Radar or DME Fix, R  223° 

(final).
D irect................. 1400 A-dn__________

200-}$
700-1}$
800-2

Radar available.
Procedure turn E side of crs, 223° Outbnd, 043° Inbnd, 2400' within 10 miles.
Minimum altitude over 5-mile Radar or DME Fix, R 223° on final approach crs, 1400'.
Facility on airport; breakofl point to runway, 040°—0.26 mile.
If visual contact not established upon descent to authorized landing minimums or if landing not accomplished within 0 mile of the Rochester VOR, make left-climbing 

turn to 3000', intercept R  298° of Rochester VOR, proceed to Spencerport Int. Hold W. 1-minute left turns, 118° Inbnd.
Note: When authorized by ATC, DME may be used throughout 360° at 2600', via 11-mile DME Arc, to position aircraft for straight-in, with elimination of procedureturn.

I Caution; Tower 946', 2.5 miles SW; Tower, 890' 2.3 miles N of airport.
Air Carrier Note: Takeoff on Runway 12 and landing on Runway 30 not authorized.
MSA within 25 miles of facility: 000°-090°—2100'; -eOOMSO0—3800'; 180°-270°—3100'; 270°-360°—2000'.

City, Rochester; State, N .Y.; Airport name, Rochester-Monroe County; Elev., 560'; Fac. Class., L-BVO RTA C; Ident., ROC; Procedure No. Ter VOR-4. Arndt 2- Eff
date, 16 July 66; Sup. Arndt. No. 1; Dated, 12 June 65

T-dn __________ 300-1 300-1
C-dn.................... 600-1 500-1
S-dn-10*.............. 400-1 400-1
A-dn__________ 800-2 800-2

200-}$
500-1}$
400-1
800-2

turn

Radar available.
Procedure turn S side of ers, 289° Outbnd,109° Inbnd, 1900' within 10 miles.
Minimum altitude over 5-mile Radar or DME Fix, R  289° final approach crs, 1100'.
Facility on airport. -
Crs and distance, breakofl point to approach end Runway 10, 097°—0.5 mile.

“. i I R S S S ? w,,hln 0.” n* V0E' °“” b <• * “ >'» E I®’ .
C ™  ™  S*” ' '  ™  n -mlte DME Are >«p« '“ ™  " «  wilh elimination of procedure turn.
^nn_.'SARRiKR N ote: Takeoff on Runway 12’ and landing on Runway 30 not authorized.
■vtoa* authorized, except for 4-engine turbojet aircraft, with operative high-intensity runway lights.
MBA withm 25 miles of facility: 000°-090°—2100'; 090°-180°—3800'; 180°-270°—3100'; 270°-360°—2000'.

City,Rochester; State, N .Y .; Airport name, Rochester-Monroe County; Elev., 560'; Fac. Class., L-BVO RTA C; Indent., ROC; Procedure No. TerVOR-10 Arndt 5- Eff dafe
16 July 66; Sup. Arndt. No. 4; Dated, 3 July 65 ’ ■ > ■ ,

T-dn........... . 300-1 300-1
C-dn_________ 600-1 600-1
A-dn__________ 800-2 800-2

Radar available.
Procedure turn W side of crs, 035° Outbnd, 215° Inbnd, 2200' within 10 miles.

aRitude over 3-mile Radar or DME Fix, R  035° on final approach crs, 1300' 
* acuity on airport, Breakoff point to runway. 220°—0.8 mile.
11 V m llR l P/ lT lfoot T1 .«&___i.1.__ ? _ j  1

to 3000

200-}$
600-1}$
800-2

-vuavj- uh airport, .oreaKon point to runway^ zzu—u.8 mile. .

¡ ¿Hr«“* K a T s K S  Snrs?>iS w“b'" ° n“e 01 K“h“t" vor **“*“■>*“* *>“
,X X ‘ DMK Are' M poa,i<”  ak°n,t ,or * * * * *  <* -*■

M<i : Takeoff on Runway 12 and landing on Runway 30 not authorized.
A Witfiin 25 miles of facility: 000°-090°—2100'; 090°-180°—3800'; 180°-270°—3100'; 270°-360°—2000';

rty, Rochester; State, N .Y.; Airport name, Rochester-Monroe County; Elev., SW; Fac. Class., LBVO RTA C; Ident., ROC; Procedure No. Ter VOR-22, Arndt 3- Eff date
lo July 66; Sup. Arndt. No. 2; Dated, 26 Dec. 66 J  ’
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4. By amending the following very high frequency omnirange—distance measuring equipment (VOR/DME) procedures 

prescribed in § 97.15 to read:
VOR/DME Standard I nstrument Approach P rocedure

Bearings, headings, courses and radials are magnetic. Elevations and altitudes are In feet M SL. Ceilings are In feet above airport elevation. Distances are in nautical
miles unless otherwise indicated, except visibilities which are in statute miles. .............. ,c

If an Sstrument approach procedure of the above typeis conducted at the below named airport, it shall be in accordance with the following instrument approach procedure, 
nnifigg an approach is conducted in accordance with a different procedure for such airport authorized by the Administrator of the Federal Aviation Agency. Initial approaches 
shall be made over specified routes. Minimum altitudes shall correspond with those established for en route operation in the particular area or as set forth below.

Transition Ceiling and visibility minimums

From— T o - Course and 
distance

Minimum
altitude

(feet)
Condition

2-engine or less More than 
2-engine, 

more than 
65 knots65 knots 

or less
More than 
65 knots

MCG VO RTA C.............. ...................... Direct___________ 3000 T-dn__________ 300-1 300-1 2 0 0 4 4
Direct____ ______ 900 C-dn.................... 400-1 500-1 500- 1)4

S-dn -15........... . 400-1 400-1 400-1
A-dn.................... 800-2 800-2 800-2

Procedure turn E  side of crs, 345° Outbnd, 165° Inbnd, 3000' within 10 miles of 4-mile DME Fix. '
Minimum altitude over 4-mile DME Fix, 1100'; over 2-mile DME Fix, *900'; over facility on final approach crs, 747 .
Crs and distance, breakoff point to approach end of Runway 15,155°—1 mile. n,rr>n v n v T i  r>
If visual contact not established upon descent to authorized landing mmimums or if landing not accomplished within 0 mile of the MCG VORTAC, turn left, climb to 

3000' on R  100° within 15 miles. . ;  .
C aution : Mountainous terrain all quadrants. Terrain 1266', 3.1 miles S of airport. . , . , ,  _ . . . .  OAAO a ____AAA0 qoko
N o te : When authorized by ATC, DME may be used to position aircraft for final approach at 3500' between radials 325° clockwise to 200° and from 200 clockwise to 326 

at 5200' within 15 miles with the elimination of a procedure turn.
*If 2-mile DME Fix not received, ceiling minimum becomes 600'. . ; .. _ ___ .
MSA within 25 miles of facility: 000°-090°—3000'; 090°-180°—3000'; 180 -270 —5200 ; 270 -360 6300 .

City McGrath; State, Alaska; Airport name, McGrath FAA; Elev., 337'; Fac. Class., H -BVORTA C; Ident., MCG; Procedure No. VOR/DME 1, Arndt. 2; Eff. date, 16 July
66; Sup. Arndt. No. 1; Dated, 14 May 66

5. By amending the following instrument landing system procedures prescribed in § 97.17 to read:
IL S  Standard Instrument Approach P rocedure

Bearings, headings, courses and radials are magnetic. Elevations and altitudes are in feet M SL. Ceilings are in feet above airport elevation. Distances are in nautical

an to tr^ O T t^ p p roM h ^ r^ tore^ th ea^ T O  type is comducted^t the "below named airport, it shall be in accordance with the following Instrument approach Pr°cedme, 
unlesŝ  mi approach is conducted in accordance with a diflerent procedure for such airport authorized by the Administrator of the Federal Aviation Agency. Itatial approaches 
shall be made over specified routes. Minimum altitudes shall correspond with those established for en route operation in the particular area or as set forth below.

Transition Ceiling and visibility minimums

From— To— Course and 
distance

Minimum
altitude

(feet)
Condition

2-engine or less More than 2-engine, 
more than 
65 knots65 knots 

or less
More than 
65 knots

L O M ........................................................... Direct___________ 8000 T-dn%................. 300rl 300-1 20044
LOM .  - ............................ - .................. Direct___________ 8000 C -d n................... 500-1 500-1 600-1)*
LÓM .....................- ................................ Direct_______ ___ 8000 S-dn-7@.............. 20044 200-J4 20Q44

Direct___________ 8000 A-dn.................... 600-2 600-2
LÒM.............- ............................................. D irect.................... 8000
LOM......................1—.............. - ................ D irect.................... 8000
LOM............................................................. D irect.............. . 8000
LOM............................................................. Direct___________ 8000

Pipeline VHF/DME Int................................... LOM (final)................................................ Direct___________ 6700

Procedure turn S side of W crs, 254° Outbnd, 074° Inbnd, 8000' within 10 miles.
Minimum altitude at glide slope interception Inbnd, 6700'. . .  .. .  . . . .  . . . 0, „ .Altitude of glide slope and distance to approach end of runway at OM, 6680'—3.9 miles, at MM, 5648 —0.6 mile. __» m  smW nn T? crs oi
If visual contact not established upon descent to authorized landing minimums or if landing not accomplished withm 0.6 mile after passing MM, climb to 8000'

IL S within 15 miles of LOM, or, when directed by ATC, turn left, proceed dim * to C P R  VOR, climbing to 8000 . o .. . mav ^  used from
Notes* (1) Glide slope unusable beyond 1 mile W of LOM and above 7000' due to moderate-to-severe roughness. (2) When authorized by A TC, nmnodure

21 miles to" 25 miles at 7700' between C P R  Radial 201° clockwise £ )  Radial 338° to position aircraft over Pipeline DME Fix for filial approach with elimination of proc

*Urn* Final approach from holding pattern not authorized. Procedure turn required. __ , , „.n/wv
%Southeastbound (134° through 156°) IF R  departures: On V-19 cross Deer Creek Int at or above 9000', on V-85 cross Mountain Int at or above 10,000'. .
@500-1 required when glide slope inoperative.

City Casper- State, Wyo.; Airport name, Casper Air Terminal; Elev.; 5348'; Fac. Class., IL S ; Ident., I-C P R ; Procedure No. ILS-7, Arndt. 13; Eff. date, 16 July 66; Sup. Am
- No. 12; Dated, 18 Sept. 65

10-mile DME Fix, R  162°..................................
B U G  VO R ------------- S.--------- ------------------
12-mile DME Fix and N crs EU G  local­

izer.*
10-mile DME Fix, R  167®_________________
10-mile DME Fix, R  204°.................................
CVO VOR 135 R  and N crs EU G  localizer.

3200 T-dn%................. 300-1 300-1- _____________
T,OM _ _ ___________ 2100 C-dn.................... 500-1 500-1

(final) 1500 S-dn-16............... 200-34 20044
A-dn.................... 600-2 600-2

LOM __________ _________ Direct___________ 3000
LOM ___________________ _ Direct___________ 3000
LÓM (fin al)............................................. D irect.............. t — **2200

2004!,
500-1)4
200-34
600-2

Procedure turn E  side of crs, 339® Outbnd, 159° Inbnd, 2100' within 10 miles. Not authorized beyond 10 miles. (Final approach from holding pattern at EU  
authorized, procedure turn required.)

Minimum altitude at glide slope interception Inbnd, 1500'. „ _ „ . ..
Altitude of glide slope and distance to approach end of runway at LOM, 1480'—3.7 miles; at LMM, «'O'—0.6 mile. .. . . 9lm, M Eugene ILS localizer
If visual contact not established upon descent to authorized landing minimums or if landtag not accomplished, turn right and climb to 2100 on N crs, Bug 

within 10 miles of LOM, or when directed by A TC, turn right and climb to 3000'on R  250 EU G  VOR within 10 miles of EU G  VOR.

N o ^ M i m i u t h S d 1b^A TC , DME may be used between R  326°, EU G  VOR clockwise to R 010°, EU G  VOR within 12 miles at 2300' to position aircraft for straight-in 
approach with elimination of fee procedure turn.

’ Glide slope altitude at 12-mile DME Fix, 3700'.
%TakeoiiteaU1runways^ CUmbmithe Eugene VO RTAO-ess® radial within 10 miles to cross the V O RTAC, southbound V-23, 900'; westbound 251° radial, 1000'.

City, Eugene; State, Oreg.; Airport name, Mahlon Sweet Field; Elev., 365'; Fac. Class., ILS; Ident., I-E U G ; Procedure No. ILS-16, Arndt. 18; Eff. date, 16 July 66, u - 
’ Arndt. No. 17; Dated, 1 May 65
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IL S Standard I nstrument Approach P rocedure— Continued

Transition ¡ ¡ ¡ S I Ceiling and visibility minimums

Course and 
distance

Minimum
2-engine or less More than 

2-engine, 
more than 
65 knots

From— To— altitude
(feet)

Condition
65 knots 

or less
More than 

65 knots

L O M _________________  ______. ______ 2200 T^dn 300-1 300-1
500-1
200-%
600-2

200-%
500-1%
200-%
609-2

L O M .____________ _____________ 2200 C-dn 400-1
L O M .* ...................................................... ............ D irect 2200 S-dn-31* 200-%

600-2LO M ........................................................... ............ Direct. 2100

Radar available.
Procedure turn E  side of SE crs, 135° Outbnd, 315° Inbnd, 2100' within 10 miles.
Minimum altitude at glide slope interception Inbnd, 2100'.
Altitude of glide slope and distance to approach end of runway at OM, 2045'—3.8 miles; at MM, 1075'—0.7 mile.
If visual contact not established upon descent to authorized landing minimums or if landing not accomplished, clttnb to 2600' on NW crs, IL S and proceed to Whitely Int 

westbound on R  281° FWA VOR, or as directed by ATC, climb on NW crs, ILS to 2600' and proceed direct to Wolflake VOR.
Note: When authorized by ATC, DME may be used to position aircraft on final approach crs at 2600' via 10-mile DME Arc, 068° clockwise to 233° from FWA VOR, with 

the elimination of the procedure turn.
*400-% required when glide slope not utilized, reduction below % mile not authorized.,

City, Fort Wayne; State, Ind.; Airport name, Bair Field; Elev., 801'; Fac. Class., ILS; Ident., I-FWA; Procedure No. ILS-31, Arndt. 12; Eff. date, 16 July 66; Sup. Arndt No 11:
Dated, 17 Oct. 64 '

Paterson RBn ............................................. 2000 T-dn% 305-1
Allan Int. .. .... . _ . .......... A R LOM (final) 2000 C-dn# 600-1 600-1

R-dn-22*^ _ 200-% 200-% 200-%
A-dn#_.............. 600-2 600-2 600-2
The following minimums apply to turbojet aircraft

when circling W of Runways 4/22 centerlines ex-
tended:#

C-dn.................... 900-2 900-2 900-2
A-dn__________ 900-2 900-2 900-2

Radar available.
Procedure turn W side N E crs, 037° Outbnd, 217° Inbnd, 2000' within 10 miles.
Minimum altitude at glide slope interception Inbnd, 2000'.
Altitude of glide sloph and distance to approach end of runway at OM, 1936'—5.8 miles; at MM, 237'—0.6 mile.
If visual contact not established upon descent to authorized landing minimums or if landing not accomplished within 6.8 miles after passing LOM, climb to 2000' straight 

ahead on SW crs of Newark IL S to Amboy VHF Int, then turn right and proceed direct to Kilmer VHF Int at 2000'. Hold SW Kilmer Int right turns, 1-minute, 069° Inbnd.
Caution: (1) Building, 598', 2.2 miles N of Airport. (2) 50'hangar row, 200'E of approach light lane between MM and end of Runway 22. (3) Procedure turn accomplished 

oj^Teterboro MM. Teterboro OM and Newark OM at approximately same geographic location and signals are simultaneously keyed to indicate one OM serving two IL S

*600-1 required when glide slope inoperative.
%RVR, 2000' authorized Runways 4 and 22.
fSRVR, 2000'. Descent below 218' not authorized unless approach lights are visible.

City, Newark; State, N .J.; Airport name, Newark; Elev., 18'; Fac. Class., ILS; Ident., I-A R K ; Procedure No. ILS-22, Arndt. 12; Eff. date, 16 July 66: Sud Amdt No II*
Dated, 5 Feb. 66 ' ’

6. By amending the following radar procedures prescribed in § 97.19 to read:
R adar Standard I nstrument Approach P rocedure

Bearings, headings, courses and radials are magnetic. Elevations and altitudes are in feet, M SL. Ceilings are in feet above airport elevation. Distances are in nautical 
mues unless otherwise indicated, except visibilities which are in statute miles.

If a radar instrument approach is conducted at the below named airport, it shall be in accordance with the following instrument procedure, unless an approach is conducted 
m accordance with a different procedure for such airport authorized by the Administrator of the Federal Aviation Agency. Initial approaches shall be made over specified 

Minimum altitude(s) shall correspond with those established for en route operation in the particular area or as set forth below. Positive identification must be estab- 
usned with the radar controller". From initial contact with radar to final authorized landing minimums, the instructions of the radar controller are mandatory except when 
W  visual contact is established on final approach at or before descent to the authorized landing minimums, or (B) at pilot’s discretion if it appears desirable to discontinue 
me approach, except when the radar controller may direct otherwise prior to final approach, a missed approach shall be executed as provided below when (A) communication 
on anal approaoh is lost for more than 5 seconds during a precision approach, or for more than 30 seconds during a surveillance approach; (B) directed by radar controller* 

visual contact IS not established upon descent to authorized landing m inim um s; or (D) if landing is not accomplished. ’

Transition Ceiling and visibility minimums

From— T o - Course and 
distance

Minimum
altitude

(feet)
Condition

2-engine or less More than 
2-engine, 

more than 
65 knots65 knots 

or less
More than 
65 knots

PROCEDURE CAN CELED, E F F E C T IV E  16 JU L Y  1966.
City, Detroit; State, Mich.; Airport name, Willow Run; Elev., 716'; Fac. Class, and Ident., Willow Run Radar; Procedure No. 1, Amdt. 13; Eff. date, 3 July 65- Sup Amdt

No. 12; Dated, 10 Oct. 64

PROCEDURE CAN CELED, E F F E C T IV E  16 JU L Y  1966.
tty, Washington, D.C.; Airport name, National; Elev., 15'; Fac. Class, and Ident., Washington Radar; Procedure No. 2 (river approach), Amdt. Orig.; Eff. date, 20 May 66

These procedures shall become effective on the dates specified therein.
(Secs. 3 0 7 (c ) , 3 1 3 (a ) ,  an d  601 o f  th e  F e d era l A v iation  A ct o f 1958; 49 U .S.C . 1 3 4 8 (c ) ,  1 3 5 4 (a ) ,  1421; 72 S t a t .  749, 752, 775)

Issued in Washington, D.C., on June 9,1966.
* J a m e s  P .  R u d o l p h ,

Acting Director, Flight Standards Service.
[ F i t .  D oc. 6 6 -6560 ; F iled , Ju n e  2 8 ,1 9 6 6 ; 8 :4 5  a .m .]
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Title 7— AGRICULTURE
Chapter VII— Agricultural Stabiliza­

tion and Conservation Service 
(Agricultural Adjustment), Depart­
ment of Agriculture

SUBCHAPTER B— FARM MARKETING QUOTAS 
AND ACREAGE ALLOTMENTS

PART 722— COTTON
Subpart— 1967 Crop of Upland Cot­

ton; Acreage Allotments and Mar­
keting Quotas

R esults of R eferenda for Ou t- of-  
County T ransfers of Allotments

Basis and purpose. Section 722.462 
is issued pursuant to the Agricultural 
Adjustment Act of 1938, as amended (52 
Scat. 31, as amended; 7 U.S.C. 1281 et 
seq.). The purpose of § 722.462 is to 
announce the results of the several 
referenda for out-of-county transfers of 
allotments held under section 344a (b) 
(U) of the act (7 U.S.C. 1344b(b) (ii) 
And § 722.461 (31 F.R. 6580).

Since the only purpose of § 722.462 is 
to announce the referenda results, it is 
hereby found and determined that com­
pliance with the notice, public procedure 
and 30-day effective date requirements 
of section 4 of the Administrative Pro­
cedure Act (60 Stat. 238; 5 U.S.C. 1003) 
is unnecessary. Accordingly, § 722.462 
shall be effective upon filing this docu­
ment with the Director, Office of the 
Federal Register.
§ 722.462 Result of the county referenda 

on transfer of allotments by sale or 
lease across county lines within a 
State.

(a) Period when referenda held. The 
county referenda were held in those 
counties designated in § 722.461 (31 F.R. 
6580) by mail ballot during the period 
May 16-25, 1966 in accordance with 
§ 722.461 and the^referenda regulations 
in Part 717 of this chapter (§ 717.18, 31 
F.R. 6533).

(b) Results of referenda. The results 
of the referenda held in those counties 
designated in § 722.461 during the period 
May 16-25, 1966, are based on data for 
each county furnished to the Deputy 
Administrator in accordance with 
§ 717.13 of this chapter of the Regula­
tions governing the holding of referenda 
on marketing quotas (28 F  .R.. 13249). 
Two-thirds or more of the producers of 
cotton voting in each county referendum 
in the counties listed in the table in this 
paragraph voted to permit the trrnsfer 
of allotments by sale or lease to farms 
outside the county. Accordingly, it is 
hereby determined and proclaimed by 
the Secretary that transfers of allot­
ments by sale or lease from the follow­
ing counties to other counties within the 
same State to take effect during 1967, 
1968 and 1969 may be approved subject 
to the requirements of section 344a of 
the act:

Alabama
P ik e.

Arkansas

C olu m bia . M ontgom ery.
C raw ford. N ew ton.
F u lto n . P erry .
H ot Sp rin g . 
How ard.

S c o tt .

California

Los A ngeles. S a n  B e n ito .

F lorida

G ilch r is t. Levy.
Leon. U n io n .

G eorgia

B ra n tle y . E ch o ls.
B ry a n . G w in n ett.
C lin ch . P ie rce . *
Dodge. T ay lo r,

Louisiana

Ib e ria . U n io n .

Mississippi

A m ite. Lau d erd ale.
Je ffe r s o n . N ew ton.

Missouri

Cape G irard eau .
Nevada

C lark .

New  Mexico
G ra n t.

North Carolina
C arteret.

Okla h o m a
B eaver. K ay .
C raig .
G ra n t.

N oble.

Sou th  Carolina
Jasp er.

T ennessee
C an non . M oore.
Coffee P erry .
L ou don. P olk .

T exas
A n gelin a. F ra n k lin .
B u rn e t. H arris.
C h am bers. K e n d all.
C om al. L aS a lle .
C rock e tt. L avaca.
D allam . Pecos.
D im m it. P olk .
E astlan d .
E ra th .

R eagan .

Less than two-thirds of the producers 
of cotton voting in each county referen­
dum in those counties designated in 
§ 722.461 and not listed above in this 
paragraph voted to permit the transfer 
of allotments by sale or lease to farms
outside the county. Accordingly, it is
hereby determined and proclaimed by 
the Secretary that transfers of allot­
ments by sale or lease from such counties 
to other counties shall not be approved 
under section 344a of the act unless the 
required approval is obtained in a future 
referendum.

(c> Availability of data. In addition 
to the data available for public inspec­
tion in the county committee and State 
committee offices regarding these refer­
enda as provided in §§ 717.11 and 717.12 
of this chapter of the regulations gov­
erning the holding of referenda on 
marketing quotas (28 F.R. 13249, as 
amended), copies of the State summaries 
on Form MQ-8 and the following infor­
mation are available for public inspec­
tion in the office of the Director, Policy 
and Program Appraisal Division, ASCS, 
Washington, D.C.:

(1) The number of eligible producers 
of the 1966 crop of cotton who voted in 
each county.

(2) The number of such producers 
who voted to permit the transfer of al­
lotments by sale or lease to farms outside 
the county during 1967, 1968 and 1969.

(3) The percentage of producers who 
voted to permit such transfers.
(S e c . 344a, 79 S t a t .  1197, 7 U .S.C . 1344b)

Effective date. Date of filing this 
document with the Director, Office of 
the Federal Register.

Signed at Washington, D.C., on 
June 20, 1966.

Orville L. F reeman,
Secretary.

[F .R . D oc. 66 -6 9 6 3 ; F i le d ,- J u n e  23, 1966; 
8 :5 1  a .m .]

PART 728— WHEAT
Subpart— Regulations Pertaining to 

Farm Acreage Allotments, Yields, 
Wheat Diversion and Wheat Certif­
icate Programs for Crop Years 
1966-1969

General
Sec.
728.309 B a s is  an d  pu rpose.
728.310 D efin itio n s.
728.311 E x te n t o f  ca lcu la tio n s .
728.312 F o rm s an d  in s tru ctio n s .
728.313 Su p erv ision , review  an d  approval by

S ta te  co m m ittees .

Allotments and Y ields
728.314 M ethod  o f ap p o rtio n in g  cou n ty  a l­

lo tm e n ts  fo r  1967 an d  subsequen t 
crops.

728.315 D e te rm in a tio n  o f p re lim in ary  a llo t­
m e n ts  fo r  old  fa rm s fo r  1967 and 
su b seq u en t crops.

728.316 D ete rm in a tio n  o f acreage a llo tm en ts
fo r  old fa rm s .-

728.317 D ete rm in a tio n  of p re lim in ary  a llo t­
m e n ts  fo r  new  fa rm s fo r  1967 and 
su b seq u en t crops.

728.318 D e te rm in a tio n  o f  acreage a llo t­
m e n ts  fo r  new  farm s.

728.319 P ro je c te d  fa r m  yield .
728.320 F a rm s rem oved from  agricu ltu ral

p ro d u ctio n  b ecau se  o f acqu isition  
by F ed era l, S ta te , or o th er agency 
h av in g  th e  r ig h t of em inent 
dom ain .

728.321 F a rm s divided or com bined .
728.322 T em p orary  re lease an d  reapportion ­

m e n t o f a llo tm e n ts  determ ined 
fo r  fa rm s acq u ired  by an  agency 
h av in g  th e  r ig h t o f em in en t do- 

„■ m a in .
728.323 M ailin g  o f fa rm  a llo tm e n t notices.
728.324 [R eserved]
728.325 S p e cia l n a tio n a l acreage reserve.
728.326 T ra n sfe r  o f fa r m  w h eat acreage a f­

fe c te d  by a  n a tu r a l d isaster.
728.327 D a ta  fo r old  w h eat farm s.
728.328 D e te rm in a tio n  o f 1966 farm  a llo t­

m e n ts .
Wheat Diversion  P rogram

728.400 W h e a t d iv ersion  program — general.
728.401 R e q u ire m e n ts  fo r e lig ib ility .
728.402 D esig n atio n , use, an d  care  o f di­

v erted  acreage.
728.403  ̂ Approved co n serv atio n  uses fo r di­

verted  acreag e.
728.404 F a rm  con serv in g  base.
728.405 P e rm itte d  acreag e o f w heat.
728.406 D e te rm in a tio n  o f p ay m en t rates.
728.407 M axim u m  d iv erted  acres.
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728.408 N otice o f p ay m en t ra te , p ro jec te d
yield , an d  con serv in g  base.

728.409 In te n tio n  to  p a rtic ip a te  in  tb e  pro­
gram .

728.410 O ats-ry e d iversion  p ay m en t; s u b s ti­
tu t io n  o f feed  g ra in s fo r  w h eat 
an d  w h eat fo r  feed  g ra in s, o a ts  
and rye.

728.411 A dvance p aym en t.
728.412 D ete rm in a tio n  o f  com p lian ce .
728.413 D iversion  p aym en t.
728.414 D iv ision  o f p aym en t.
728.415 [R eserved]
728.416 C ou nty p ro jec te d  yield s and- co u n ty

ra tes  used in  d e term in in g  d iv er­
sion  p ay m en t fo r  th e  1966 crop  o f 
w h eat.

728.417 E s ta b lis h m e n t o f 1966 p ro jec te d
fa rm  yields.

W heat Certificate Program

728.500 W h eat ce rtifica te  program — general.
728.501 R eq u irem en ts fo r e lig ib ility .
728.502 Issu an ce  o f certifica tes .
728.503 P u rch ase  o f ce rtifica tes  b y  Com ­

m od ity  C red it C orp oration .
728.504 D iv ision  o f  ce rtifica tes  betw een

prod ucers.
728.505 S to rag e o f excess w h eat.
728.506 D ep letion  o f s tored  excess w h eat.

Miscellaneous P rovisions
728.507 A d ditional p rov isions an d  re q u ire ­

m e n ts  re la tiv e  to  te n a n ts  and 
sh arecrop p ers.

728.508 S u cce sso rs-in -in te re st.
728.509 Sch em e or device an d  fra u d u le n t

rep rese n ta tio n .
728.510 Setoffs an d  assig n m en ts.
728.511 Appeals.
728.512 P erfo rm an ce  in  re lia n ce  o n ’ advice

o r a c tio n  o f a  rep rese n ta tiv e  o f a 
* co u n ty  o r S ta te  co m m ittee .

728.513 D elegation  o f  a u th o r ity .

Authority : T h e  provisions o f  th is  s u b ­
part issued u n d er secs. 301, 33 1 -3 3 9 , 362, 
372-379, 379a th ro u g h  3 7 9 j, 52 S t a t .  38, a s  
amended, 52—55, as am ended , 62, as am ended, 
65-66, as am ended, 76 S t a t .  62 6 -6 2 9 , 631, 79 
Stat. 1192, 1206, 1210, 1211; secs. 106, 112, 70 
Stat. 191, 195; secs. 326, 776 S t a t .  631, 77 
Stat. 47, 79 S t a t .  1192; sec. 327, 76 S t a t .  631; 
sec. 328, 76 S ta t .  631, 79 S t a t .  1206; sec. 706, 
708, 79 S ta t .  1210, 1 2 11 ; 7 ÜJS.C. 1301, 1305, 
1306, 1331-1339, 1339a, 1339b, 1339c, 1362, 
1372-1379,1379a-1379 j, 1824 ,1836 .

G eneral

§ 728.309 Basis and purpose.
(a) The regulations in this subpart 

are issued pursuant to and in accordance 
with the provisions of the Agricultural 
Adjustment Act of 1938, as amended. 
They provide the terms and conditions 
for (l) the establishment of farm wheat 
acreage allotments for the 1967, 1968, 
and 1969 crop years, (2) the establish­
ment of projected farm wheat yields for

1966,1967,1968, and 1969 crop years, 
the wheat diversion program for the 

fSoô, 1967, 1968, and 1969 crop years; 
and (4) the wheat certificate program 
for the 1966, 1967, 1968, and 1969 crop 
years.

(b) (l) por 1966 and preceding years, 
larm wheat acreage allotments have

een established from farm wheat bases 
determined on the basis of past acreages 
Jf wheat, tillable acres, crop-rotation 
p t y p e  of soil and topography, 
or 1967 and subsequent years, under 

joe authority of Public Law 89-321, 
liovfj ?Æreage allotments will be estab- 

sned for each old farm on the basis of 
past acreages of wheat and the farm

acreage allotment for the prior year. 
For this purpose, the prior year wheat 
allotments are considered to reasonably 
reflect past acreages of wheat, including 
the reductions for overplanting appli­
cable to 1964 and prior years. For reg­
ular rotation farms, the prior year final 
wheat allotment will be adopted as the 
preliminary allotment for the current 
year. For odd and even rotation farms, 
the allotment for the prior year will be 
adjusted by a rotation factor which will 
reflect past acreages of wheat on the 
farm under the rotation pattern. After 
adjustment, the prior year allotment 
will be adopted as the preliminary allot­
ment for the current year except, in a 
case where the prior year allotment is 
zero, (i) the 1965 wheat base acreage 
will be adjusted by the 1966 county 
allotment proration factor before being 
adopted as the 1967 preliminary allot­
ment, and (ii) for 1968 and subsequent 
years, the final wheat acreage allot­
ment for tiie second year preceding the 
current year will be adjusted by the prior 
year county allotment proration factor 
before being adopted as the current year 
preliminary allotment. The foregoing 
adjustments are made for the purpose 
of providing comparable treatment for 
odd and even rotation farms with a low 
year of zero with other odd and even 
rotation farms and regular rotation 
farms which received reduced allotments 
in the zero year of the rotation on the 
farm to which the adjustment is applied. 
A preliminary allotment may be adjusted 
upward to make it comparable to pre­
liminary allotments established for other 
farms that are similar with respect to 
crop-rotation practices and cropland 
available for wheat production. Odd 
and even rotation farms which over­
planted a zero 1964 allotment will be 
subject to an adjustment to reduce the 
1967 preliminary allotment comparable 
to the reduction already applied to farms 
that overplanted a 1964 allotment of 
more than zero. The terms and condi­
tions for accepting applications and ap­
proving allotments for new wheat farms 
are not changed. In accordance with 
Public Law 89-321, no reduction will be 
made in a future farm allotment for 
overplanting an allotment in any of the 
years 1966 through 1969, inclusive, in 
which a voluntary diversion or certificate 
program is in effect.

(2) Except in the case.where land is 
acquired under the right of eminent do­
main (in which case the farm allotments 
may be pooled pursuant to section 378 
of the A ct), if the county committee de­
termines that a farm will be devoted to 
nonagricultural uses in the current year, 
a zero allotment will be determined for 
the farm for the current year, because 
the land in the farm will not be used for 
agricultural purposes and therefore will 
not be-considered to be a farm for such 
year.

(3) The counties listed in § 728.325 in 
which farms shall be eligible for addi­
tional allotment from the 1967 special 
national acreage reserve authorized in 
section 334(a) of the Act have been de­
termined to be counties where wheat is a 
major income-producing crop, as re­

quired by the statute. The counties so 
listed are counties in which wheat ac­
counts for 50 per centum or more of the 
total farm income from crops in the 
county and includes also, upon recom­
mendation of the State committee, any 
county in which wheat accounts for 40 
per centum or more of the total farm  
income from crops in the county if such 
a county borders on a county in the 50 
per centum or more farm income 
category.

(c) The programs authorized in this 
subpart are applicable in the commer­
cial wheat-producing area, which will 
be announced for each of the years 1967 
through 1969 at the time State wheat 
acreage allotments are announced.

(d) Marketing quotas will not be in 
effect for the 1966 through 1969 market­
ing years and the regulations in this sub­
part insofar as the 1966 through 1969 
crops of wheat are concerned relate solely 
to loans, grants, and benefits, and are 
therefore exempted from the notice, pub­
lic procedure and effective date pro­
visions of section 4 of the Administrative 
Procedure Act. Wheat producers need 
to know the provisions of these regula­
tions in order to adjust their farm wheat 
acreage allotments to comply with the 
wheat diversion or other conservation 
programs under applicable laws, and ac­
cordingly it is necessary that the regula­
tions in this subpart be made effective 
upon the date of their publication in the 
F ederal R egister.

§ 728.310 Definitions.

As used in the regulations in this sub­
part and in all instructions, forms, and 
documents in connection therewith, the 
words and phrases defined in this section 
shall have the meanings assigned to them 
herein, unless the context or subject m at­
ter otherwise requires. The following 
words or phrases are defined in Part 718 
or Part 719 of this chapter and shall 
have the meanings assigned to them by 
such regulations: “Allotment, closing 
date, combination, community commit­
tee, county, county committee, county 
office manager, cropland, crop year, cur­
rent year, Department, Deputy Admin­
istrator, Director, division, farm, farm 
number, Federally-owned land, landlord, 
operator, person, preceding year, pro­
ducer, reconstitution, representative of 
the State committee, Secretary, share­
cropper, State committee, State executive 
director, tenant.”

(a) “Acreage indicated by cropland” 
means the number of acres computed by 
multiplying the cropland acreage for a  
farm by the ratio of the allotment deter­
mined pursuant to § 728.315 for all farms 
in the community to the cropland acre­
age for all farms in the community.

(b) “Act” means the Agricultural Ad­
justment Act of 1938, and any amend­
ments or supplements thereto, including 
the amendments and supplements en­
acted by sections 326, 327, and 328 of 
the Food and Agriculture Act of 1962, 
as amended, and sections 501-517, 706 
and 708 of the Food and Agriculture Act 
of 1965.

(c) “Commercial w heat-producing  
area” means all States in the United

FEDERAL REGISTER, VOL. 31, NO. 122— FRIDAY, JUNE 24, 1966



8760

States excluding States for which the 
wheat acreage allotment for the current 
year will be 25,000 acres or less and which 
are designated by the Secretary as being 
outside the commercial wheat-producing 
area for the current year. For 1966, all 
States in the United States except Alaska 
and Hawaii have been designated as the 
commercial wheat-producing area.

(d) “Community” means the com­
munity established by the State com­
mittee for purpose of the selection of 
community and county committeemen as 
provided in Part 7 of this title.

(e) “New farm” means any farm for 
which a wheat allotment is requested for 
the current year other than an old farm.

(f) “Odd and even crop rotation” 
means the practice carried out by wheat 
producers, of alternating the number of 
acres devoted to the production of wheat 
for harvest as grain from year to year in 
a set pattern of acres of wheat; e.g.,
1964—60 acres; 1965—40 acres; 1966—60 
acres; 1967—40 acres, etc.

(g) “Old farm” means a farm for 
which an allotment was properly estab­
lished for the preceding, year. .

(h) “Farm projected yield” means the 
yield determined for the farm under 
§ 728.319.

(i) “Wheat acreage” means any acre­
age planted to wheat and any acreage 
of volunteer wheat which reaches matu­
rity with a yield of 3 bushels per acre 
or more, excluding any acreage of:

(1) A mixture of wheat and other 
grains which contains less than 25 per­
cent wheat by weight at harvest, except 
the acreage of emmer, spelt, einkorn, 
Polish wheat, and poulard wheat con­
taining more than 10 percent wheat shall 
be considered wheat acreage.
* (2) Wheat in excess of the allotment 
on a wildlife refuge farm consisting 
solely of Federal or State-owned land, 
provided the wheat is not harvested but 
is left on land for wildlife feed. _

(3) Wheat approved as a conservation 
use on the diverted acreage as provided 
under the regulations governing the con­
serving base and designated diverted 
acreage, Part 792 of this chapter.

(4) Wheat within the permitted acre­
age computed under § 728.405, destroyed 
by mechanical means after farm disposal 
date and prior to harvest to the extent 
that no grain or forage crop remains, 
provided the operator requests reclas­
sification in writing and the . acreage is 
used: (i) To meet a deficiency in desig­
nated diverted acreage or conserving 
acreage, or (ii) for the purpose of re­
moving stored excess wheat.

(5) Wheat within the farm permitted 
acreage destroyed by natural causes after 
farm disposal date and prior to harvest 
to extent that no grain or forage crop 
remains, if the operator requests a reclas­
sification in writing.

(6) Wheat utilized as pasture, to the 
extent that the wheat will hot mature 
as grain, or harvested for hay or green 
chop, or destroyed or disposed of by any 
means, prior to the farm disposal date.

-N otw ithstanding any o th er provision of 
th is  p arag rap h  ( i ) ,  w heat acreage 
planted  fo r harvest but excluded under

RULES AND REGULATIONS
subparagraph (6) of this paragraph 
which has not been designated within the 
total intention as diverted under any 
land diversion program, or used for the 
purpose of removing stored excess wheat, 
may be credited as wheat acreage if a 
written request is signed by the farm 
operator, or if it is determined at time of 
final compliance that all or any portion 
of such excluded wheat acreage, if 
credited as wheat acreage, wotrtd earn 
additional wheat marketing certificates 
or would be advantageous to the pro­
ducers on the farm under the substitu­
tion provision for the farm. “Wheat 
acreage” also includes an acreage of vol­
unteer wheat, within the farm permitted 
acreage, which was intended for harvest 
but which, prior to reaching maturity, 
was destroyed by natural causes.

(j) “Farm disposal date” means the 
date as listed in Part 718 of this chap­
ter, Determination of Acreage and Per­
formance, by which the excess acreage of 
wheat on the farm must be utilized, de­
stroyed, or disposed of in a prescribed 
manner.

(k) “National allocation percentage” 
means the percentage which the Secre­
tary has determined will result in mar­
keting certificates being issued to pro­
ducers equal to the amount of wheat he 
estimates will be used during the current 
year for food products for consumption 
in the United States. For 1966, this per­
centage is 45.

(l) “Farm wheat marketing alloca­
tion” means the number of bushels ob­
tained by multiplying the current farm 
acreage allotment by the current farm 
projected yield and multiplying the re­
sulting number of bushels by the national 
allocation percentage.

(m) “Wheat history acreage” for any 
year prior to 1965 means the wheat acre­
age as defined in § 728.10 of the regula­
tions relating to the 1964 and subsequent 
crops of wheat, and for 1965 means the 
1965 farm base acreage determined under 
§ 728.15a.

(n) “Wheat history acreage” for 1966 
and subsequent crops means:

(1) For any old farm in any year in 
which a voluntary diversion and certi­
ficate program is in effect, the farm allot­
ment as determined under § 728.316 ex­
cept that, if there has been a failure to 
receive planting credit for 75 percent or 
more of the farm allotment for three suc­
cessive years beginning with 1966, the 
wheat history acreage for the third year 
shall be the average of the farm allot­
ment and the wheat acreage credited as 
planted in the third year.

(2) For any new farm for which a 
wheat acreage allotment was determined, 
the determined allotment will be the 
wheat history afcreiage unless the acreage 
credited as planted is less than 75 per­
cent of the allotment, in which case the 
acreage credited as planted shall be the 
wheat history acreage.

(o) “Cropland Adjustment Program” 
(herein called CAP) means the program 
formulated under Title VI of the Food 
and Agriculture Act of 1965, Part 751 of 
this chapter.

(p) “Cropland Conversion Program” 
(herein called CCP) means the program

formulated under section 16 of the Soil 
Conservation and Domestic Allotment 
Act, as amended, Part 751 of this chap­
ter.

(q) “Conservation Reserve Program” 
(herein called CRP) means the program 
formulated under the Soil Bank Act, Part 
750 of this chapter, as amended.

(r) “Upland Cotton Program” means 
the program formulated under Title IV 
of the Food and Agriculture Act of 1965, 
Part 722 of this chapter, as amended.

(s) “Feed Grain Program” means the 
program formulated under Title III of 
the Food and Agriculture Act of 1965.

(t) “Substitute crop” means any of the 
following crops which may be produced' 
on the diverted acreage in lieu of con­
servation uses: Guar, castor beans, sun­
flower, safflower, plantago ovato, sesame, 
crambe, and mustard seed.
§ 7 2 8 .3 1 1  Extent of calculations.

Acreages shall be expressed in acres 
and tenths rounded to the nearest tenth, 
yields in whole bushels and rounded to 
the nearest wholé bushel, and monetary 
amounts in dollars and cents for all pro­
gram purposes.
§ 728.312 Forms and instructions.

The Director shall cause to be prepared 
and issued such forms as are necessary, 
and shall cause to be prepared such in­
structions with respect to internal man­
agement as are necessary for carrying out 
the regulations in this subpart. The 
forms and instructions shall be issued 
by the Deputy Administrator.
§ 728.313 Supervision, review and ap­

proval by State committees.
State committees shall have overall 

responsibility for the administration of 
the regulations in this subpart in their 
respective States. The State committee 
may take any action required by these 
regulations which has not been taken by 
a county committee. The State commit­
tee may also (a) correct, or require a, 
county committee to correct, any action 
taken by such county committee which 
is not in accordance with the regulations 
in this subpart, or (b) require a county 
committee to withhold taking any action 
which is not in accordance with the regu­
lations of this subpart. All acreage al­
lotments and yields shall be approved by 
a representative of the State committee 
and no official notice thereof shall be 
mailed until approved by such repre­
sentative.

A l l o t m e n t s  and Y ie l d s

§ 7 2 8 .3 1 4  Method of ap p o rtio n in g  
county allotments for 1967 and sub­
sequent crops.

The county acreage allotment, less a 
reserve for appeals, corrections, and 
missed farms, shall be apportioned to old 

' farms in the county pro rata on the basis 
of the farm preliminary allotment deter­
mined under § 728.315.
§ 728.315 Determination of Preliminary 

allotments for old farms for 1967 
and subsequent crops.

(a) Basis for determination. The 
county committee shall determine for 
each old farm a preliminary allotment for
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the current year as provided in this sec­
tion in order to reflect past acreage of 
wheat and the farm acreage allotment 
for the immediately preceding year, ad­
justed as provided in paragraphs (b),
(c), and (d) of this section.

(b) Preliminary allotment. The pre­
liminary allotment for each old farm 
shall be as follows:

(1) For a regular rotation farm, the 
allotment established for the preceding 
year.

(2) For an established odd and even 
crop-rotation farm, the allotment es­
tablished for the preceding year, ad­
justed upward or downward by applica­
tion of an adjustment factor determined 
under § 728.15a(b) (2) of the regulations 
for 1964 and subsequent crops of wheat. 
Where a changed odd and even rotation 
is established for 1967 or a subsequent 
crop year, the adjustment factor for the 
year to which the change first applies 
shall be determined by dividing the re­
vised preliminary allotment for that year 
(allotment requested divided by county 
adjustment factor) by the residual ob­
tained by subtracting such revised pre­
liminary allotment from the sum of the 
preceding year final allotment and the 
current year preliminary allotment that 
would have been computed had there 
been no rotation change. Conversely, the 
adjustment factor for the year following 
the year to which the change first applies 
shall be determined by dividing the re­
sidual determined as provided above by 
the revised preliminary allotment for 
such year. If the low year allotment for 
any farm is zero, the high year prelimi­
nary allotment for such farm (i) for 1967 
will be the 1965 farm wheat base multi­
plied by the 1966 county proration factor 
used to apportion the county wheat allot­
ment among old wheat farms, and (ii) 
for 1968 and subsequent years will be the 
farm wheat allotment for the second year 
preceding the current year multiplied by 
the county proration factor used in ap­
portioning the county wheat allotment 
among old wheat farms in the year im­
mediately preceding, the current year. If 
there was wheat acreage in 1964 on a 
tarm with a zero allotment for such year, 
the preliminary allotment for 1967 shall 
Pe further reduced by 7 percent.

(3) For an odd and even crop-rota- 
lon farm which the county committee 

determines should be changed to a regu­
ar rotation in the current year because 

oi past or prospective changes in crop- 
rotation practices, the preliminary allot­
ment shall be the average of the allot- 
ment for the preceding year and the 
vo 1Î mary allotment for the current 
^ "e te rm in e d  as provided in subpara- 
pvoo * of this Paragraph, but not in 
H ern ia  preliminary allotment ini­
tially determined for the farm.
who™ Lj;Tn’it^tions- Except for cases 
rivhf6 *he land is acquired under the 

eminent domain, if the county 
determines that all the land 

pnit, e iarm wil1 be devoted to nonagri- 
iaT.Hural us®» in the current year, the 
t h e « 9,11 n°k be considered a farm for 
y.hJ i 1̂ rPoses of the regulations in this 
S S l y  a allotment shall be

(d) Adjustments. The preliminary 
allotment determined for a farm under 
paragraphs (a),  (b), and (c) of this 
section, may be adjusted as provided 
under this paragraph (d).

(1) The country committee may ad­
just upward the preliminary allotment 
for a farm when it determines an adjust­
ment is necessary to obtain a , prelimi­
nary allotment which is fair and equita- 
able when compared with preliminary 
allotments established for other farms 
which are similar with respect to crop- 
rotation practices and cropland available 
for the production of wheat.

(2) The preliminary allotment may be 
adjusted downward to reflect a reduction 
in the tillable acreage on the farm.

(3) The preliminary allotment shall 
not be adjusted upward for the sole pur­
pose of offsetting the effects of exceeding 
the farm allotment in a prior year.
§ 728.316 Determination of acreage al­

lotments for old farms.
The current year’s county acreage al­

lotment, less a reserve for appeals, cor­
rections of errors, and missed farms, 
shall be apportioned by the county com­
mittee pro rata among all old farms 
within the county on the basis of the 
preliminary allotments determined under 
§ 728.315.

. § 728.317 Determination of preliminary 
allotments for new farms for 1967  
and subsequent crops.

(a) The county committee shall de­
termine a recommended preliminary 
allotment for each eligible new farm for 
1967 and any subsequent crop for which 
an acreage allotment is requested in 
writing prior to July 1 of the year im­
mediately preceding the current year in 
the winter wheat area, and prior to 
March 1 of the current year in the spring 
wheat area. The spring wheat area shall 
include any area where spring wheat is 
normally grown, even though winter 
wheat is also grown in such area. Each 
request for such allotment shall be made 
by the owner or operator on Form MQ- 
25, Application for New Farm Allotment, 
which shall contain statements as to 
location and identification of the farm, 
name and address of the farm operator 
and other data necessary to enable the 
county committee to determine whether 
the conditions of eligibility prescribed by 
paragraph (b) of this section have been 
met.

(b) Eligibility for a new farm allot­
ment shall be conditioned upon the fol­
lowing :

(1) The application for a new farm 
allotment is filed by the farm operator 
or farm owner at the office of the county 
committee on or before the applicable 
closing date.

(2) Neither the operator nor the 
owner of the farm covered by the appli­
cation owns or operates any other farm  
in the United States for which a wheat 
allotment will be established for the cur­
rent year.

(3) The available land, type of soil 
and topography of the land on the farm 
for which the wheat allotment is re­
quested is suitable for the production of

wheat and the production of wheat on 
the farm ordinarily will not result in an 
undue erosion hazard under continuous 
production.

(4) The operator owns or otherwise 
has readily available adequate equipment 
and the other facilities of production 
necessary to the successful production of 
wheat on the farm.

(5) The operator expects to obtain 
during the current year more than 50 
percent of his income from the produc­
tion of agricultural commodities or prod­
ucts from the farm for which the new 
farm allotment application is filed. In 
making this computation of income from 
the farm, no value will be allowed for 
the estimated return from the production 
of the requested allotment. However, in 
addition to the value of agricultural 
products sold from the farm, credit will 
be allowed for the estimated value of 
home gardens, livestock and livestock 
products, poultry, or other agricultural 
products produced for home consump­
tion or other use on the farm. Where the 
farm operator is a partnership, each 
partner must expect to obtain during the 
current year more than 50 percent of 
his income from the agricultural com­
modities or products from the farm; 
where the farm operator is a corporation, 
it must have no major purpose other 
than operation or ownership, as appli­
cable, of such farm, and the officers and 
general manager of the corporation must 
expect to obtain more than 50 percent 
of their income, including dividends and 
salaries, from the corporation.

(6) A farm which includes land ac­
quired by an agency having the right of 
eminent domain for which the entire 
wheat allotment was pooled pursuant to 
Part 719 of this chapter which is sub­
sequently returned to agricultural pro­
duction shall not be eligible for a new 
farm wheat allotment for a period of 3 
years from the date the former owner 
was displaced from the acquired farm.

(7) A farm which includes land for 
which a zero old farm wheat allotment is 
in effect because the owner of a parent 
farm did not designate any wheat allot­
ment for such farm in making a recon­
stitution pursuant to Part 719 of this 
chapter shall not be eligible for a new 
farm allotment for 3 years beginning 
with the year in which the reconstitu­
tion becomes effective.

(c) In determining the preliminary 
allotment for each new farm, the county 
committee shall take into consideration 
the tillable acres, crop-rotation prac­
tices, and the farming system to be fol­
lowed by the operator, including the 
equipment and other facilities available 
for the production of wheat under such 
system: Provided, That the preliminary 
allotment so established shall not ex­
ceed the wheat acreage for the farm 
for the current year under the planned 
crop-rotation system.

§ 728.318  Determination of acreage al­
lotments for new farms.

(a) Computation. The State com­
mittee shall determine a wheat acreage 
allotment for the current year for each
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new farm by multiplying the prelimi­
nary allotment so established or as re­
vised by the State committee by the 
smaller of.. (1) the factor determined 
under § 728.316, or (2) the factor ob­
tained by dividing the State reserve for 
new farms by the sum of the preliminary 
allotments determined for all new farms 
in the State under § 728.317. The sum 
of all new farm acreage allotments in the 
State shall not exceed the State reserve 
set aside for new farms.

(b) Reduction f o r  underplanting. 
The allotment determined under this 
section for a new farm shall be reduced 
to the wheat acreage on the farm when 
it is found that such acreage is less 
than 75 percent of the allotment. The 
acreage regained as a result of such re­
ductions in each county shall be trans­
ferred to the reserve for appeals, correc­
tions of errors, and missed farms.

(c) Cancellation of new farm allot-, 
ment. Any new farm allotment estab­
lished under this section shall be void as 
of the date issued if the State commit­
tee determines that the applicant know­
ingly furnished false, incomplete, or 
inaccurate information to obtain the 
allotment.
§ 728.319 Projected farm yield.

(a) Farms for which yields will be 
determined. The county committee 
shall determine projected farm wheat 
yields for old wheat allotment farms 
based upon the yield per harvested acre 
of wheat on the farm during the 3 years 
immediately preceding the year in which 
such projected yields are determined, 
adjusted for abnormal weather condi­
tions affecting such yields, for trends in 
yields, and for any significant changes 
in production practices.

(b) Farm yields weighted to county 
projected yield. The average of the pro­
jected yields initially determined for all 
farms in the county, weighted by the 
allotment determined for such farms, 
shall be adjusted if necessary to equal 
the projected county yield for the then 
current year less a reserve for appeals 
and corrections of errors.

(c) Yields "based on reliable records. 
Where reliable records of the actual yield 
in bushels per harvested acre for each 
of the 3 years immediately preceding the 
year in which the yield is determined 
are available to the county committee, 
the projected yield per harvested acre 
of wheat for the farm shall be not less 
than the average of such yields.

(d) Yield reserve. Increased yields 
approved by the county committee 
under paragraphs (a) and (c) of this 
section shall not exceed the established 
county yield reserve for appeals and cor­
rections. Increased yields provided for 
in paragraph (c) of this section, ap­
proved by a representative of the State 
committee, may be in excess of the estab­
lished county yield reserve if the remain­
ing reserve balance is inadequate to 
satisfy the approved increase.

(e) Yield for new wheat allotment 
farm. The county committee shall de­
termine a projected wheat yield for each 
new wheat allotment farm, taking into 
consideration the yields approved for old 
wheat farms which are comparable with

respect to type of soil, topography, mois­
ture conditions, and current production 
practices. New wheat allotment farm 
yields may be in excess of the county 
yield reserve.
§ 728.320 Farms'removed from agricul­

tural production because of acquisi­
tion by Federal, State, or other 
agency having the right of eminent 
domain.

The wheat acreage allotment deter­
mined for a farm shall, if the farm was 
acquired in 1954 or thereafter for any 
purpose other than for the continued 
production of allotment crops, by any 
Federal, State, or other agency having 
the right of eminent domain, become 
available for use in providing allotments 
for other farms owned by the owner so 
displaced, and such apportionment shall 
be made in accordance with Part 719 of 
this chapter.
§ 728.321 Farms divided or combined.

The wheat acreage allotment, yield, 
and related data determined for a farm 
shall, if there is a division or combina­
tion, be apportioned in accordance with 
Part 719 of this chapter.
§ 728.322 Temporary release and reap­

portionment of allotments deter­
mined for farms acquired by an 
agency having the right of eminent 
domain.

The displaced owner of a farm re­
moved from agricultural production un­
der § 728.320 may, not later than Novem­
ber 15 of the year immediately preceding 
the year for which the farm acreage 
allotments are established in the winter 
wheat area and prior to April 15 of the 
year for which the allotments are estab­
lished in the spring wheat area, release 
in writing to the county committee for 
one year at a time, all or part of the acre­
age for the farm in a pool under § 719.12 
of this chapter, for reapportionment by 
the county committee to other wheat 
allotment farms in the county. The 
county committee may reapportion, not 
later than December 1 of the year im­
mediately preceding the year for which 
the allotments were established in the 
winter wheat area and not later than 
May 1 of the year for which the allot­
ments were established in the spring 
wheat area, the released acreage or any 
part thereof to other wheat allotment 
farms in the county for which a verbal 
or written application for allotment in­
crease is filed in amounts it determines to 
be fair and reasonable on the basis of the 
past acreage of wheat, land, labor, equip­
ment available for the production of 
wheat, crop-rotation practices, and soil 
and other physical facilities affecting the 
production of wheat. In no event can 
such reapportionment be made after the 
normal date for seeding wheat in the 
area has passed. The allotment acreage 
released shall for future allotment pur­
poses be considered to have remained in 
the pool as though it had not been re­
leased therefrom. The acreage reap­
portioned to a farm under this section 
shall automatically be reduced, where 
applicable, so as not to exceed the acre­
age by which the final wheat acreage on 
the farm determined pursuant to Part 
718 of this chapter exceeds the allotment

for the farm prior to being increased by 
reapportionment of acreage under this 
section.
§ 728.323 Mailing of farm allotment 

notices.
Notice of the farm acreage allotment 

and othef related determinations shall 
be mailed on a form prescribed by the 
Administrator by the county committee 
to the operator of the farm and, if so 
determined by the State committee, to 
each other producer indicated by the 
records of the county committee as hav­
ing an interest in the wheat crop on the 
farm in the current year. Such notice 
shall bear the actual or facsimile signa­
ture of a member of the county com­
mittee. The facsimile signature may be 
affixed by the county committeeman or 
by an employee of the county office. In­
sofar as practicable, all notices in the 
county shall be mailed on the same date.
§ 7 2 8 .3 2 4  [Reserved]
§ 728.325 Special national acreage re­

serve.
(a) If the allotment established under 

§ 728.316 for any old wheat farm in a 
county designated in paragraph (b) of 
this section is less than one-half of the 
county average ratio of allotment to 
cropland, such allotment may be ad­
justed if the county committee, with the 
approval of a State committee represent­
ative, determines that:

(11 There is only limited opportunity 
on the farm for the production of an 
alternative income-producing crop,

(2) An efficient farming operation on 
the farm requires an increase in the 
present wheat allotment established for 
the farm, and

(3) The farm operator expects to ob­
tain during the current year more than 
50 percent of his income from farming 
operations, excluding the estimated re­
turn from the requested allotment in­
crease.

To receive consideration for an ad­
justment in a farm wheat allotment un­
der this section, the farm owner or op­
erator must file an application for in­
creased wheat allotment- (Form MQ- 
37) in the county office not later than 30 
days from the date of the mailing of the 
original notice of allotment for the farm 
for such year. Notwithstanding any 
other provision of this section, in no 
case shall the allotment for any farm be 
increased hereunder so as to be in excess 
of one-half of the county average ratio 
of allotment to cropland, or for the pur­
pose of restoring farm allotment acreage 
lost because of the overplanting of a 
previous year’s allotment, and the total 
of the increases for all farms in the 
county shall not exceed the additional 
acreage apportioned to the county from 
the special national acreage reserve pro­
vided for by section 334(a) of the Act, as 
amended. A farm which has a wheat 
-acreage allotment of less than one-han 
of the county average ratio of allotment 
to cropland because the owner of a par­
ent farm did not designate sufficient al­
lotment for such farm in making a re­
constitution pursuant to Part 719 of tm 
chapter shall not be eligible f°r increase 
allotment under this section unl®ss,.^  
farms resulting from the reconstitution
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have allotments of less than one-half of 
the county average ratio of allotment to 
cropland. For the purpose of making 
the increases hereunder, the cropland on 
the farm shall not include any land de­
veloped as cropland subsequent to the 
1963 crop year.

(b) The following counties shall be 
considered eligible for participation in 
the special national acreage reserve: 

Colorado

P erk in s .
Phelps.
R ed  W illow . 
S a lin e .

C olfax .
C u rry .
H arding .

Nebraska— C o n tin u ed

S h e r id a n . 
S io u x . 
T h a y er. 
W eb ster.

New  Mexico

Q u ay. 
R o o sev elt. 
U n io n .

North Dakota

Adams.
Arapahoe.
Archuleta.
Baca.
Bent.
Boulder.
Cheyenne.
Crowley.
Dolores.
Douglas.
Elbert.
El Paso. 
Huerfano. 
Jefferson. 
Kiowa.
K it Carson. 
La P lata.

L arim er.
L as A nim as.
L in co ln .
Logan.
M offat.
M on tezu m a.
M organ.
P h illip s .
Prow ers.
P u eb lo .
R io  B la n co . 
R o u tt .
S a n  M iguel. 
Sedgw ick. 
W ash in g to n . 
W eld.
Y u m a.

I daho

Bannock. K o o ten a i.
Bear Lake. L a ta h .
Benewah. Lew is.
Camas. M adison*
Caribou. Nez Peroe.
Clearwater. O neida.
Franklin . Pow er.
Frem ont. T e to n .
Idaho.

K ansas
All counties.

Minnesota

Kittson. . N orm an.
Marshall. Clay.
West Polk. W ilkin.

Montana
Big Horn. 
Blaine. 
Broadwater. 
Carbon.
Carter.
Cascade.
Chouteau.
Custer.
Daniels.
Dawson.
Fallon.
Fergus.
Flathead.
Gallatin.
Garfield.
Glacier.
Golden Valiev. 
Hill. J
Jefferson.
Judith Basin. 
Lake.
Lewis and Clark. 
Liberty.
McCone.
Madison.

M eagher.
M in era l.
M issoula .
M u sselsh ell.
P a rk .
P etro le u m .
P h illip s .
P on d era .
Pow der R iv er .
P ra ir ie .
R ich la n d .
R o o sev elt.
R osebu d .
San d ers.
S h er id a n .
S tillw a te r .
Sw eet G rass.
T e to n .
T oole .
T reasu re .
V alley .
W h eatlan d .
W ibau x.
Y ellow ston e.

Adams.
Banner.
Box B utte.
Chase.
Cheyenne.
Clay.
Dawes.
Deuel.
Dundy.
Fillmore.
Franklin.
Frontier.

Nebraska

P u m a s .
G ard en .
G osper.
H arlan .
H ayes.
H itch co ck .
Je ffe rso n .
K e arn ey .
K e ith .
K im b a ll.
M orrill.
N u ckolls.

All co u n ties .

B a k e r .
G illiam .
Je fferso n .
L ak e.
M orrow.
S h erm a n .

A lfa lfa .
B eav er.
B e ck h a m .
B la in e .
Caddo.
C an ad ian .
C im arro n .
C om an ch e.
C o tto n .
C raig .
C u ster.
D elaw are.
Dewey.
E llis .
G arfield .
G rady.
G ra n t.
G reer.
H arm on .
H arper.
Ja c k s o n .

S outh

B ead le .
B e n n e tt .
Brow n .
B ru le .
B u ffa lo .
B u tte .
C am p bell.
C orson.
C u ster.
Dewey.
E d m u n d s.
P a ll R iv er .
P a u lk .
H aakon .
H and.
H arding .
H ughes.
Hyde.
Ja c k s o n .

A rch er.
A rm stron g .
B ay lo r.
C a lla h a n .
C arson.
D allam .
D eaf S m ith .
F o ard .
G ray.
H an sford .
H ard em an .
H artley .
H em p h ill.
H u tch in so n .
L ip scom b.

B o x  E ld er. 
C ach e. 
Ju a b .  
R ich .

Oregon

U m a tilla .
U n io n .
W allow a.
W h eeler,
W asco.

Oklahoma 
K ay .
K in g fish er . 
K iow a. 
L og an.
M ajo r .
M ayes.
N oble. 
N ow ata. 
O klah om a. 
O sage. 
O ttaw a. 
P aw n ee. 
P ay n e .
R oger M ills . 
R ogers.
T exas. 
T illm a n . 
W ash in g to n . 
W a sh ita . 
W oods. 
W oodw ard.

Dakota

Jo n e s . 
L aw ren ce. 
L y m an . 
M cP h erson . 
M eade. 
M elle tte . 
P e n n in g to n . 
P erk in s . 
P o tte r . 
S h a n n o n . 
S p in k . 
S ta n le y .
S u lly .
Tod d .
T rip .
W alw orth . 
W ash ab au g h . 
Z ieb ach .

T exas

M oore. 
O ch iltree . - 
O ld h am .

_ P o tte r . 
R a n d a ll. 
R o b erts . 
S h erm a n . 
S h a ck e lfo rd . 
S tep h en s. 
T ay lo r.
T h ro ck m o rto n .
W ich ita .
W ilbarger.
Y o u n g .

Utah

S a lt  L ak e.
S a n  Ju a n . 
T ooele.

Washington

A dam s. G arfie ld .
A sotin . K lic k ita t .
B e n to n . L in co ln .
C h elan . O kan ogan .
C olu m bia . Sp o k an e .
D ouglas. S tev en s.
F erry . W alla  W alla .
F r a n k lin . W h itm a n .
G ra n t. Y a k im a .

Wyoming

C am p bell. P la tte .
C arbon . S h erid an .
L aram ie .

(c) Cancellation of adjustment: Any 
allotment increase approved under this 
section shall be void as of the date the 
producer was notified of the adjustment 
if the State committee determines that 
the applicant knowingly furnished false, 
incomplete, or inaccurate information to 
obtain the increased allotment.

§ 728.326 Transfer of farm wheat acre­
age affected by a natural disaster.

(a) General authority. Upon a de­
termination for any year that because of 
a natural disaster a portion of the farm 
allotments in a county cannot be timely 
planted or replanted in such year, a 
transfer of such wheat acreage (permis­
sion to plant an acreage of the farm allot­
ment on another farm) may be author­
ized under section 334 (k) of the Act. 
For any year in which a natural disaster 
within the meaning of section 334 (k) of 
the Act occurs, the necessary determina­
tion and designation of affected States 
and counties and closing date for filing 
applications for transfer will be pub­
lished later.

(b) Application for transfer. The 
owner or operator of a farm in a county 
designated for any year pursuant to 
paragraph (a) of this section may file a 
written application for transfer of wheat 
acreage, within the farm wheat allot­
ment, for such year to another farm in 
the same county or in an adjoining 
county in the same or another State if 
such acreage cannot be timely planted 
or replanted because of the natural dis­
aster determined for such year. The ap­
plication shall be filed with the county 
committee for the county in which the 
farm affected by such disaster is located. 
If the application involves a transfer to 
an adjoining county, the county commit­
tee for the adjoining county shall be con­
sulted before action is taken by the 
county committee receiving the applica­
tion.

(c) Amount of transfer. The acreage 
to be transferred shall not exceed the 
smallest of (1) the farm allotment es­
tablished less such acreage planted to 
wheat and not destroyed by the natural 
disaster, or (2) the smallest permitted 
acreage of nonconserving crops under 
the Conservation Reserve Program, 
Cropland Conversion Program, or the 
Cropland Adjustment Program, or (3) 
the acreage requested to be transferred.

(d) County committee approval. The 
county committee shall approve the 
transfer if it finds that the following 
conditions have been met:
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(1) All or part of the farm allotment 
for the farm from which the acreage is 
to be transferred could not timely be 
planted or replanted because of the 
natural disaster and planting was not 
prohibited by the lease in the case of 
lands owned by the Federal Government.

(2) One or more producers of wheat 
on the farm from which the acreage is 
to be transferred will be a bona fide pro­
ducer engaged in the production of 
wheat on the farm to which the acreage 
is to be transferred and will share in the 
crop or in the proceeds of the wheat. 
Such sharing shall be in the manner 
customary in the area in order to estab­
lish the status of such producer as a 
bona fide producer on the farm to which 
the acreage is to be transferred.

(e) Cancellation of transfer. If a 
transfer is approved under this section 
and it is later determined that the con­
ditions in paragraph (d) of this section 
have not been met, the county com­
mittee, State committee or the Deputy 
Administrator may cancel such transfer. 
Action by the county committee to can­
cel a transfer shall be subject to the 
approval of the State committee or its 
representative.

(f) Wheat acreage deemed planted on 
farm from which transferred. The 
wheat acreage shall be deemed to be 
planted on the farm from which it was 
transferred for purposes of participation 
in the programs in this subpart, and for 
acreage history credits and other pur­
poses under the Act.

(g) Closing date. The closing date 
for filing application for transfer with 
the county committee shall be Decem­
ber 15 of the calendar year immediately 
preceding the calendar year in which the 
crop is harvested in the winter wheat 
area and June 1 of the calendar year in 
which the crop is harvested in the spring 
wheat area.

(h) Designated States and counties 
affected "by natural disaster. (States 
and counties will be designated by 
amendments to this section.)

§ 728.327 Data for old wheat farms.
(a) Reports by producers. If re­

quested by the county office manager, 
the owner, operator, or any other inter­
ested person shall furnish any required 
information regarding the farm in which 
he has an interest to the ASCS county 
office of the county in which the farm 
is regarded as located if the farm is an 
old wheat farm.

(b) Other available information. In­
formation not so furnished shall be de­
termined or appraised by the county 
committee on the basis of records in the 
county office, available production and 
sales records, or other available 
information.
§ 728.328 Determination of 1966 farm  

allotments.
The 1966 farm allotment shall be de­

termined as provided in §§ 728.15a 
through 728.24.

RULES AND REGULATIONS
W heat D iversion P rogram

§ 728 .408  Wheat diversion p ro g ra m -  
general.

<a) Under the wheat diversion pro­
gram for 1966 through 1969, diversion 
payments are made to producers who di­
vert acreage from the production of 
wheat to approved conservation uses and 
increase their average acreage of crop­
land devoted in 1959 and 1960 to desig­
nated soil conserving crops and practices, 
including summer fallow and idle land 
(herein called “conserving base”) by an 
equal amount, except to the extent that 
producers devote the diverted acreage to 
substitute crops in lieu of conservation 
uses.

(b) If the operator of the farm elects 
to participate in the program, diversion 
payments and wheat marketing certifi­
cates shall be made available to the pro­
ducers on such farm only if such produc­
ers divert from the production of wheat 
an acreage on the farm equal to the 
number of acres stated on Form ASCS- 
477, Intention to Participate and Pay­
ment Application (herein called “Form 
ASCS-477”) .

(c) For the wheat diversion program 
and in all instructions, forms, and docu­
ments in connection therewith, the words 
and phrases defined in § 728.310 shall 
have the meanings assigned to them 
therein unless the context or subject 
matter otherwise requires, except that 
“current year” shall mean the calendar 
year in which the crop of wheat with re­
spect to which payment would be made 
under this subpart would normally be 
harvested.
§ 728.401 Requirements for eligibility.

(a) General. A person is eligible for 
the wheat diversion program if he is a 
producer on a farm which meets the re­
quirements of paragraph (b) of this 
section and he fulfills the requirements 
of paragraph (c) of this section.

(b) Farm requirements. (1) An In­
tention to Participate and Payment Ap­
plication (herein called Form ASCS-477) 
must be filed for the farm by the opera­
tor in accordance with § 728.409.

(2) A minimum acreage on the farm 
shall be diverted from the production of 
wheat equal to the number of acres de­
termined by multiplying the farm wheat 
acreage allotment by the national diver­
sion factor. This factor is determined 
by dividing (i) the number of acres by 
which 55 million acres exceeds the na­
tional allotment by (ii) the national al­
lotment. For 1966, the diversion factor 
has been determined to be 15 percent. 
In the case of any farm which is partici­
pating in the CRP, CCP, or CAP, if the 
number of acres of nonconserving crops 
permitted is less than the minimum acre­
age otherwise required for participation 
in the program, participation to the ex­
tent of such number of acres shall meet 
the minimum diversion acres require­
ment.

(3) An acreage equivalent in area to 
the acreage diverted from the production 
of wheat must be devoted to one or more 
of the approved conservation uses speci­

fied in Part 792 of this chapter, as 
amended, and the producer must comply 
with the limitations on use of such acre­
age specified in Part 792 of this chapter.

(4) In addition to the acreage re­
ferred to in subparagraph (3) of this 
paragraph, an acreage equal to the con­
serving base established for the farm 
under Part 792 of this chapter, as 
amended, must be devoted to one or 
more of the conservation ses also speci­
fied in such part. Acreage designated 
as diverted under any other Federal acre­
age reduction program shall not be 
more of the conservation uses also speci- 
counted toward maintaining the con­
serving base unless authorized in the 
regulations governing such program or 
Part 792 of this chapter, as amended.

(5) Land owned by the Federal Gov­
ernment which has been leased subject 
to restrictions prohibiting the produc­
tion of wheat or requiring the use of 
land for other purposes, or prohibiting 
the receipt of Federal payments for di­
version of such acreage will not be eli­
gible for participation in the program. 
Any other land owned by the Federal 
Government which is being occupied 
without a lease, permit or other right of 
possession, or land in a National wildlife 
refuge shall not be eligible for participa­
tion in the program.

(6) Producers on a farm on which a 
new farm wheat allotment is established 
shall not be eligible for diversion pay­
ments under the program with respect 
to such farm but may earn marketing 
certificates by diverting the minimum 
acreage required in subparagraph (2) of 
this paragraph and complying with all 
other requirements of the program.

(c) Producer requirements. ( l )  The 
producer must be a person who would 
have had an interest as a producer in 
the acreage diverted from wheat if 
wheat had been produced thereon.

(2) (i) The producer shall not know­
ingly exceed the allotment for the farm 
for any commodity.

(ii) On each other farm in which the 
producer has an interest, the acreage of 
wheat shall not exceed the wheat allots 
ment. The feed grains shall also not 
exceed the feed grain base on any farm 
in which the producer has an interest if 
there is substitution under § 728.410 on 
any farm in which he has an interest. 
For the purpose of this subdivision (ii) 
of this subparagraph, a producer shall 
not be considered as violating the fore­
going requirements if he satisfies the 
county committee that he did not have 
control of the managerial operations of 
the other farm, that he has made a 
reasonable effort to encourage compli­
ance with the requirements of this sub- 
paragraph and that it was through no 
fault of his own that such farm was 
not in compliance. In applying the pro­
visions of this subdivision (ii), a land- 
owner or landlord cannot escape re­
sponsibility for any wheat allotment 
being exceeded by leasing for cash or 
other consideration all or part of a farm. 
For purposes of this subdivision (ii), an 
persons or entities in each category 
listed below jshall be considered as one

FEDERAL REGISTER, VOL. 31, NO. 122— FRIDAY, JUNE 24, 1966



RULES AND REGULATIONS 8765

producer and fully responsible for the 
actions of any person or entity in that 
category: (a) A partnership and any 
member of the partnership; (b) a cor­
poration and the majority stockholder 
of such corporation ; (c) an estate and an 
heir of the estate with over a 50-percent 
interest in the estate; (d) a trust and 
a beneficiary of the trust with over a 
50 percent interest in the trust; (e) 
minor children and the parent, guard­
ian, or other person legally respon­
sible for the minor unless they do 
not occupy the same household and 
share no interest in the farming opera­
tions of the minor; and (/) husband and 
wife, except that the husband and wife 
may be considered as separate producers 
if the spouse receiving benefits under 
the program does not share to any de­
gree in crops or proceeds thereof from 
the other farm, managefial control of 
the other farm is not shared by the 
spouse, and there have been no changes 
in the operations or managerial control 
of the other farm which would tend to 
defeat the purpose of the provisions of 
this subdivision (ii). Any executor, 
trust officer, or farm manager respon­
sible for the management of a farm shall 
be considered as a producer on the farm  
when he receives a percentage of the 
farm income exceeding 10 percent of the 
crops or proceeds thereof for such man­
agement services. For the purposes of 
this subdivision (ii), a producer shall 
be deemed not to have exceeded the 
farm wheat allotment for the program 
year if the acreage in excess of the allot­
ment does not exceed 50 percent of the 
allotment, an amount of wheat is stored 
as required under the provisions of 
§ 728.505 of the regulations governing 
the farm wheat certificate program, as 
amended, and the farm is eligible for 
wheat marketing certificates. If there 
is unauthorized depletion of the stored 
excess wheat, the producer shall pay 
the amount provided in § 728.506. (Com­
pliance with the farm acreage allot­
ments, other than wheat, on any other 
farm for any crop in which the producer 
has a share is not required.)

(3) A minor will be eligible to partici­
pate in the program only if (i) the right 
of majority has been conferred on him 
by court proceedings; or (ii) a guardian 
h? boon appointed to manage his prop­

erty and the applicable documents are 
signed by the guardian; or (iii) a bond 
is furnished under which a surety guar­
antees to protect ASCS from any loss 
incurred for which the minor would be 
liable had he been an adult. Notwith­
standing the foregoing, payment may be 
made to a minor after December 31 of 
ne current year upon a determination 
y the county committee that the minor 

£«s met the requirements of the pro-
SuUtl,

§ 728.402 Designation, use, and care of 
diverted acreage.

regulations governing the desig- 
use* care of land diverted 

fm-fh • Production of wheat are set
tended.Part 792 °f this chapter’ 85

§ 728.403 Approved conservation uses 
for diverted acreage.

The approved conservation uses for 
designated diverted acreage are set forth 
in Part 792 of this chapter, as amended.
§ 728 .404  Farm conserving base.

The regulations governing the estab­
lishment and maintenance of the farm 
conserving base, Part 792 of this chap­
ter, as amended, shall be applicable to 
the program.
§ 728.405 Permitted acreage of wheat.

The acreage of wheat planted on the 
farm for harvest in the current year 
shall not exceed the farm acreage allot­
ment minus the number of acres which 
the producer agrees to divert from the 
production of wheat in excess of the 
required minimum diversion. Notwith­
standing the foregoing, in the case of 
any farm participating in the CRP, 
CCP, or CAP, the acreage of wheat and 
other nonconserving crops other than 
approved crops on acreage diverted 
under this program, the upland cotton 
program, and the feed-grain program, 
plus the designated diverted acreages 
under such programs, shall not exceed 
the smallest number of acres of non­
conserving crops permitted under the 
CRP, CCP, or CAP.
§ 728.406 Determination of p ay m en t  

rates.

(a) The diversion payment rate per 
acre for the farm shall be obtained by 
multiplying the county diversion pay­
ment rate per bushel by the farm pro­
jected yield determined under § 728.319. 
No payment shall be made with respect 
to the minimum diversion acreage as 
determined under § 728.401(b) (2), and 
the county diversion payment rate per 
bushel for any additional diversion 
eligible for payment shall be 40 percent 
of the rates specified in § 728.416.

(b) Notwithstanding any other pro­
vision of this section, the diversion pay­
ment rate per acre shall be (1) 50 
percent of the payment rate otherwise 
applicable to the farm in the case of 
diverted acreage devoted to castor beans, 
guar, crambe, or sesame, (2) 30 percent 
of the payment rate otherwise applicable 
to the farm in the "case of diverted acre­
age devoted to mustard seed or plantago 
ovato, and (3) 20 percent of the payment 
rate otherwise applicable to the farm in 
the case of diverted acreage devoted to 
sunflower. No diversion payment shall 
be made with respect to diverted acre­
age devoted to safflower.

(c) The rate of diversion payment 
under the program with respect to land 
which is leased or rented on a cash-rent 
basis from the Federal, State, county or 
local government, or subdivisions there­
of, if such land is not otherwise ineligible 
for participation in the program, shall 
be the smaller of (1) the average per 
acre payment rate for which the farm  
would have qualified if this provision 
for land cash rented from a governmen­
tal unit were not-in effect, or (2) one- 
half the average per acre payment 
determined under subparagraph (1) of

this paragraph plus the actual cash rent 
per acre of the land adjusted to take 
into account the quality of the acres 
actually diverted when compared with 
the total acres rented and the services 
performed and capital improvements 
made at the producer’s expense which 
are in addition to rent: Provided, That 
for purposes of computing a payment 
rate under subparagraph (1) of this 
paragraph, the rate for a farm partici­
pating in this program and the feed 
grain program shall be the average rate 
for which the farm would have qualified 
under both of these programs.
§ 728.407 Maximum diverted acres.

(a) The maximum number of acres 
which may be diverted from wheat on a 
farm shall be the larger of (1) the 
sum of the required minimum diversion 
determined in § 728.401(b) (2) and 50 
percent of the farm allotment, or (2) 
25 acres, but not to exceed the sum of 
the farm allotment and the required 
minimum diversion: Provided, That in 
the case of a farm which is participating 
in the CRP, CCP, or CAP, the total num­
ber of acres which may be diverted under 
this program, the upland cotton pro­
gram, and the feed grain program, plus 
the acreage of all nonconserving crops 
on the farm other than approved crops 
on diverted acreage, shall in no event 
exceed the smallest number of acres of 
nonconserving crops permitted under the 
CRP, CCP, and CAP.

(b) Notwithstanding any other pro­
vision of this section, producers who only 
plant spring wheat shall be eligible to 
divert only the required minimum diver­
sion determined in § 728.401(b) (2) un­
less such producers establish to the satis­
faction of the county committee, in ac­
cordance with instructions issued by the 
Deputy Administrator, that they have 
made irrevocable plans for growing less 
than their wheat allotment.
§ 728.408 Notice of payment rate, pro­

jected yield, and conserving base
Each operator on a farm for which a  

wheat allotment is established will be 
notified in writing on Form ASCS-477-1 
of the wheat allotment, farm projected 
yield, diversion payment rate, and con­
serving base. A copy of the ASCS-477-1 
will be furnished upon request to each 
owner interested in the wheat crop on 
the farm.
§ 728.409 Intention to participate in the 

program.

(a) Who may file. A Form ASCS-477 
must be filed by the operator of an eli­
gible farm if he wishes to participate 
in the program.

(b) Where to file. Form ASCS-477 
shall be filed with the office of the county 
committee for the county where the farm 
is located.

(c) When to file. Form ASCS-477 
shall be filed not later than the date 
established by the Deputy Administra­
tor, ASCS. Notwithstanding the fore­
going, the closing date may be extended 
by the county committee if the producers 
on the farm establish to the satisfaction
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of the county committee that they in­
tended to participate in the program and 
their failure to file by such date was not 
due to the fault or negligence of the 
producers.

(d) Contents. The operator or owner 
shall provide on Form ASCS-477 the 
following information: The acreage 
which is intended to be diverted from 
the production of wheat for the farm 
for which the form is filed and the names 
of the producers entitled to share in 
diversion payments and the proportion­
ate share of each. The operator shall 
also indicate if he intends to produce 
excess wheat or if he requests the estab­
lishment of an oats-rye base.

(e) Withdrawal and revision. The 
operator may withdraw Form ASCS-477 
by filing a written notice of withdrawal 
of the form with the county committee 
on or before the closing date established 
under paragraph (c) of this section. If 
Form ASCS-477 is withdrawn, the pro­
ducers on the farm may, not later than 
the closing date, file a new Form ASCS- 
477. If the farm is reconstituted or if 
a revised allotment or feed grain base 
notice is issued for any reason, the op­
erator shall have 15 days after the mail­
ing date of such notice of reconstitution 
or revised allotment or feed grain base 
to file a new Form ASCS-477.
§ 728.410 Oats-rye diversion payment; 

substitution of feed grains for wheat 
and wheat for feed grains, oats and 
rye.

Notwithstanding any other provision 
of the regulations in this subpart and 
Part 775 of this chapter, the following 
provisions shall be applicable:

(a) Oats-rye diversion payment. (1) 
On a farm participating in the wheat 
diversion program, an oats-rye base shall 
be established for the farm upon request 
of the farm operator. All the regula­
tions governing the feed grain program 
shall apply separately for the purpose 
of determining eligibility for the oats- 
rye diversion payment except as other­
wise provided herein. The preliminary 
oats-rye base determined for the farm 
shall be the average of the 1959 and 
1960 acreage of oats and rye planted for 
harvest as grain, as adjusted in accord­
ance with instructions issued by the 
Deputy Administrator to correct for ab­
normal factors affecting production, and 
to give due consideration to tillable acre­
age, crop-rotation practices, types of 
soil, soil and water conservation meas­
ures, and topography. The final oats- 
rye base shall be determined by multi­
plying the preliminary oats-rye base by 
the State wheat unit reduction factor 
that is applicable. For 1966, the State 
wheat unit reduction factors are: 90 per­
cent for the States of Montana, North 
Dakota, Minnesota, South Dakota, and 
Iowa; 80 percent for the States of Wash­
ington, Oregon, Idaho,. California, Wy­
oming, Colorado, Utah, Nevada, Arizona, 
and New Mexico; 70 percent for the 
States of Nebraska, Kansas, Oklahoma, 
Texas, and Missouri; and 85 percent for 
all other States.

(2) The minimum diversion acreage 
requirement in § 775.404(b) (2) of this
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chapter shall apply separately to the 
total feed grain base and to the oats-rye 
base, and the maximum diversion acre­
age of oats and rye shall be 50 percent 
of the oats-rye base or 25 acres, Which­
ever is greater: Provided, That the total 
acreage eligible for diversion from feed 
grains and oats and rye shall not exceed 
50 percent of the combined feed grain 
and oats-rye bases or 25 acres, which­
ever is greater. -c.

(3) The permitted acreage of oats and 
rye shall be the oats-rye base minus the 
stated intention for diversion of oats 
and rye. The permitted acreage of feed 
grains may be devoted to oats and 'rye 
and if any of the permitted acreage of 
feed grains is so devoted to oats and 
rye, payment for diversion for oats and 
rye and feed grains shall be made as 
provided in paragraph (c) of this section.

(4) The oats and rye rate of payment 
for additional diversion will be 25 per­
cent of the farm diversion payment rate 
established for wheat under § 728.406.

(5) Price support payments-shall not 
be made for oats and rye.

(6) The oats-rye base shall not be in 
effect if the total feed grain acreage ex­
ceeds the permitted acreage of feed 
grains.

(7) Upon request of the operator at 
any time, the oats-rye base shall not be 
in effect for the farm.

(b) Substitution. Feed grain acre­
age in excess of the permitted acreage 
of feed grains shall be considered as 
wheat acreage, wheat acreage in excess 
of the permitted acreage of wheat shall 
be considered as feed grain acreage or 
oats and rye acreage, and oats and rye 
acreage in excess of the permitted acre­
age of oats and rye shall be considered 
as wheat acreage and feed grain acre­
age: Provided, That if an oats-rye base 
is in effect for the farm, feed grain acre­
age in excess of the permitted acreage 
of feed grains shall not be considered as 
wheat acreage.

(c) Diversion payment under substitu­
tion. If the combined acreage of feed 
grains and oats and rye exceeds the sum 
of the permitted acreages of feed grains 
and oats and rye or if the acreage of 
wheat exceeds the permitted acreage of 
wheat, payment for diversion shall be 
made for the crops actually under- 
planted without regard to the stated in­
tention for each commodity for a number 
of acres not to exceed the total acreage 
otherwise eligible for payment. If more 
than one commodity is actually under- 
planted, the total acreage otherwise eligi­
ble for payment shall be credited first to 
the commodity with the largest applica­
ble payment rate to the extent of the 
actual underplanted acreage of such 
commodity, and the remaining acreage, 
if any, otherwise eligible for payment 
shall be credited to other commodities in 
high to low payment rate order to the 
extent of the actual underplanting of 
such commodities: Provided, That total 
diversion payment for barley, com, and 
grain sorghums shall not be made for an 
acreage in excess of the total actual un­
derplanted acreage of such crops.

(d) Applicability. This section shall 
be applicable only if the farm is in total

compliance with all the requirements oi 
the regulations governing this program 
and with all the requirements of the 
regulations governing the feed grain pro­
gram with the exception that the acreage 
of wheat, feed grains, or oats-rye may ex­
ceed the permitted acreage for the crop 
in accordance with an approved substi­
tution under the terms of paragraph (b) 
of this section. The provisions of this 
section are not applicable if excess wheat 
produced on the farm is stored under the 
provisions of § 728.505, or the farm is 
complying with the malting barley 
exemption, § 775.429 of the regulations 
governing the feed grain program, Part 
775 of this chapter.
§ 728.411 Advance payment.

Advance payment shall not be made 
available to participants in th^ wheat 
diversion program.
§ 728.412 Determination of compliance.

(a) Determination of the acreage of 
wheat and the acreage designated as 
diverted acreage shall be made in accord­
ance with Part 718 of this chapter, as- 
amended.

(b) A representative of the county or 
State committee or any authorized rep­
resentative of the Secretary shall have 
the right at any reasonable time to enter 
a farm, concerning which representa­
tions have been made on any forms filed 
under the program in order to measure 
the acreage of wheat and the acreage 
which the operator designates as devoted 
to approved conservation uses on the 
farm, to examine any records pertaining 
thereto, and otherwise to determine the 
accuracy of a producer’s representations 
and the performance of his obligations 
under the program.
§ 728.413 Diversion payment.

(a) Payments of any amounts due the 
producers on a farm shall be made after 
the farm operator certifies that the farm 
is in compliance with the requirements 
of the program by signing the appro­
priate space on Form ASCS-477 and the 
county committee determines that the 
producers and the farm are in compliance 
with such requirements. The signing of 
Form ASCS-477 by any producer or by 
the farm operator after May 1 of the year 
following the current year shall not be 
approved by the county committee unless 
prior approval of the State committee is 
obtained.

<b) Except as otherwise provided here­
in and in Part 791 of this chapter, as 
amended, no payment shall be made for a 
farm or to a producer when there is fail­
ure to comply fully with the require­
ments in this subpart. The total diverted 
acreage of wheat on the farm shall be 
determined by subtracting _(1) the cur­
rent year’s wheat acreage on the farm, as 
defined in § 728.310, from (2) the sum of 
the current year’s farm acreage allot­
ment and the farm minimum diversion 
acreage determined under § 728.401(b)
(2).  The total diverted acreage on 
which payment shall be based shall be 
the smallest of:

(1) The total diverted acreage of wheat 
on the farm determined as provided above 
minus the minimum required diversion.
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(2) T he stated intention for diversion 
in excess of the minimum required diver­
sion.

(3) The increased acreage devoted to 
approved conservation uses and substi­
tute crops.

(4) The designated diverted acreage.
(5) If the farm is participating in the 

CRP, CCP, or CAP, the smallest number 
of acres of nonconserving crops per­
mitted minus the acreage devoted to 
such crops other than approved crops on 
diverted acreage, and minus acreage di­
verted under the upland cotton program 
and the feed grain program.

(c) The amount of the earned diver­
sion paym ent for the farm shall be com­
puted by multiplying the total diverted 
acreage on which payment is based by 
the payment rate determined in accord­
ance with § 728.406.

(d) The amount of the total earned 
diversion payment due each eligible pro­
ducer under the program shall be de­
termined by multiplying the total earned 
diversion payment for the farm by the 
producer’s share of such payment.

(e) Notwithstanding any other pro­
vision of this subpart, if a producer de­
clines, for personal reasons, to accept all 
or any part of his share of the payment 
computed for a farm in accordance with 
the provisions of this section, such pay­
ment or portion thereof shall not become 
available for any other producer on the 
farm.

(f) Diversion payments will be made 
by the issuance of negotiable Commod­
ity Credit Corporation (COC) sight 
drafts which may be redeemed in cash.

(g) In the event it is determined that 
a producer is not entitled to any pay­
ment received, he shall refund such pay­
ment with interest at the rate of 6 
percent per annum from the issue date of 
the payment to the date It is refunded.
§ 728.414 Division of payment.

(a) Payments made under this pro­
gram for acreage diverted shall be 
divided in such a way that all eligible 
producers will share in the payments on 
a fair and equitable basis. The names 
of all persons on the farm who would 
have had an interest as producers in the 
acreage of wheat diverted shall be en­
tered on Form ASCS-477. If all such 
Producers agree to their respective per­
centage shares of the payment and 
certify that their shares of the payment 
are fair and equitable, the division of 
Payment so determined shall be approved 
by a representative of the county com- 
mittee, subject to the provisions of 
§§ 728.507 and 728.508.

(b) The following factors should be 
given consideration in arriving at the di­
vision of the diversion payment:

(1) The basis on which producers 
would have shared in the production of 
tne acreage of wheat diverted if wheat 
flad been produced thereon;

(2) The savings or benefits accruing 
to each producer as a result of not pro­
ducing the acreage of wheat diverted;

^  The respective contributions of 
den producer to the establishment and 

maintenance of the conservation use on

the acreage designated as diverted from 
production; and

(4) The respective relationship of the 
diverted acreage and increased conserva­
tion acreage to the- various ownership 
tracts comprising a farm.

(c) In those cases where a person who 
would have had an interest as a producer 
in the acreage of wheat diverted refuses 
or fails to sign an application for pay­
ment, the share of the payment to which 
he would otherwise be entitled shall be 
shown on Form ASCS-477. Payment 
shall not be made for the farm until the 
sum of the percentage shares equals 100 
percent.

(d) If producers whose names are 
listed on Form ASCS-477 cannot agree 
on the division of the payment among 
eligible producers on the farm, the coun­
ty committee will determine the division 
of payments among such producers on a 
fair and equitable basis in accordance 
with the factors provided in this section. 
Payments of amounts so determined 
shall be made to eligible producers upon 
their request.
§ 7 2 8 .4 1 5  [Reserved]
§ 728.416 County projected yields and 

county rates used in determining di­
version payment for the 1966 crop of 
wheat.

No t e : F o r  te x t  o f sectio n , see 31 FJEt. 181.

§ 728.417 Establishment of 1966 pro­
jected farm yields.

No te: F o r te x t  o f  se c tio n , see  31 F .R . 193.

W heat Certificate P rogram

§ 72 8 .500  Wheat certificate program—  
general.

(a) Under the wheat certificate pro­
gram for 1966 through 1969, wheat mar­
keting certificates are issued to producers 
who participate in the wheat diversion 
program to the extent provided herein. 
Domestic marketing certificates shall be 
issued for the wheat marketing alloca­
tion, representing wheat use$l for food 
products for consumption in the United 
States. Export marketing certificates 
shall be issued to eligible producers at the 
end of the marketing year on a pro rata  
basis if the total net proceeds from the 
sale of export marketing certificates dur­
ing the marketing year exceeds the total 
amount of wheat export subsidies paid to 
exporters.

(b) For the wheat certificate program 
and in all instructions, forms, and docu­
ments in connection therewith, the words 
and phrases defined in § 728.310 shall 
have the meanings assigned to them 
therein unless the context or subject 
matter otherwise requires, except that 
“current year” shall mean the calendar 
year in which the marketing year with 
respect to which marketing certificates 
may be issued under this subpart begins.
§ 728.501 Requirements for eligibility.

(a) General: Any person who will 
share in the current year’s crop of wheat 
or the proceeds thereof on a wheat farm 
which meets the requirements of para­
graph (b) of this section and who meets 
the requirements of § 728.401(c) (2) and
(3) shall receive marketing certificates

in an amount and manner specified in 
§§ 728.502 and 728.504.

(b) Farm requirements: A farm shall 
be eligible for wheat marketing certifi­
cates if producers on the farm file a 
Form ASCS-477 for the current year and 
comply with all of the regulations gov­
erning the wheat diversion program and 
this program. Notwithstanding the fore­
going provisions of this paragraph, a 
producer on a wheat farm on which the 
acreage of wheat exceeds the farm allot­
ment shall be eligible for wheat market­
ing certificates if (1) the operator files 
a Form ASCS-477 under the provisions 
of § 728.409 and indicates thereon his 
intention to produce excess wheat; (2) 
the acreage of wheat does not exceed the 
allotment by more than 50 percent; (3) 
an amount of wheat is stored as required 
under the provisions of § 728.505; (4) 
the producer meets the cross-compliance 
requirements of § 728.401(c); and (5) an 
acreage of cropland equal to the mini­
mum diversion requirement determined 
under § 728.401(b) is devoted to one or 
more of the conservation uses specified 
in § 728.403 and the limitations on use 
of such acreage specified in § 728.402 are 
complied with and an acreage of crop­
land equal to the conserving base estab­
lished for the farm under § 728.404 is 
devoted to one or more of the conserva­
tion uses specified in such section: Pro­
vided, That to the extent that such 
reduction may be necessary in order to 
produce the acreage of wheat in excess 
of the farm wheat acreage allotment 
permitted by subparagraph (2) of this 
paragraph for a farm otherwise meeting 
the requirements of this sentence, the 
acreages otherwise required to be devoted 
to conservation uses under subparagraph
(5) of this paragraph may he reduced, 
first from the acreage required to be 
devoted to the uses specified in § 728.404 
and then from the acreage required to 
be devoted to the uses specified in 
§ 728.403. No producer shall be eligible 
to receive wheat marketing certificates 
with respedt to any farm for any market­
ing year in which a marketing quota 
penalty is assessed for any commodity on 
such farm.

(c) Except as otherwise provided 
herein and in Part 791 of this chapter, 
as amended, no wheat marketing cer­
tificates shall be issued when there is a 
failure to comply fully with the regula­
tions of this subpart.
§ 728.502 Issuance of certificates.

(a) Domestic marketing certificates—
(1) Compliance requirements. Issuance 
of domestic marketing certificates due 
the producers on a farm shall be made 
after the farm operator certifies that the 
farm is in compliance with the require­
ments of § 728.501 by signing Form 
ASCS-477 and the county committee de­
termines that the producers and farms 
are in compliance with such require­
ments.

(2) Amount of domestic marketing 
certificates. The number of bushels for 
which domestic marketing certificates 
shall be Issued to producers on an eligi­
ble farm shall be computed on Form 
ASCS-477 and shall be a number of
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bushels which is equal to the smaller of
(i) the farm wheat marketing allocation 
as determined under § 728.310(j) or (ii) 
the current year’s wheat acreage as de­
fined under § 728.310(i) multiplied by 
the projected yield determined under 
§ 728.319 plus the amount of wheat 
stored under the provisions of §§ 728.107 
and 728.505 which is released from stor­
age during the marketing year on ac­
count of underplanting or underproduc­
tion. An acreage on the farm not 
planted to wheat because of drought, 
flood, or other natural disaster shall be 
deemed to be an actual acreage of wheat 
planted for harvest for the purposes of 
this section in accordance with instruc­
tions issued by the Deputy Administra­
tor, provided such acreage is not subse­
quently planted to any other income- 
producing crops during such year. Pro­
ducers on any farm who have planted 
not less than 90 percent of the acreage 
of wheat required to be planted in order 
tb earn the full amount of marketing 
certificates for which the farm is eligi­
ble shall be deemed to have planted the 
entire acreage required to be planted for 
that purpose.

(3) Value of domestic marketing cer­
tificates. The face value per bushel of 
domestic marketing certificates shall be 
the amount by which the level of price 
support for wheat accompanied by 
domestic marketing certificates exceeds 
the level of price support for wheat not 
accompanied by certificates (noncertifl- 
cate wheat).

(b) Export marketing certificates. 
Export marketing certificates shall be 
issued at the end of ttie marketing year 
on a pro rata basis to eligible producers. 
The value per bushel of export market­
ing certificates shall be an average of 
the total net proceeds from the sale of 
export marketing certificates during the 
marketing year after deducting the total 
amount of wheat export subsidies paid 
to exporters.
§ 728.503 Purchase of certificates by 

Commodity Credit Corporation.
Domestic or export certificates, legally 

held by any person, will be purchased by 
Commodity Credit Corporation at any 
time at face value.
§ 728.504 Division of certificates be­

tween producers.
(a) Wheat marketing certificates is­

sued under § 728.502 shall be divided 
among producers on an eligible farm 
on the same basis as such producers 
share in the current year’s wheat crop 
produced on the farm, or the proceeds 
therefrom, except that the State com­
mittee may approve a different division 
which is fair and equitable where it is 
determined that the distribution of crop 
plantings is abnormal in relation to past 
history of the farming operation, or is 
contrary to customary practice and ex­
cept as provided in § 728.508.

(b) Certificates which producers re­
ceive, to which they are not entitled, 
shall be returned to the county com­
mittee or, if not returned, the value 
thereof shall be paid to the Commodity 
Credit Corporation.

RULES AND REGULATIONS
§ 728.505 Storage of excess wheat.

(a) Amount. The amount of wheat 
required to be stored for the purpose of 
§ 728.501(b) shall be an amount equal 
to twice the projected yield of wheat 
per acre established for the farm mul­
tiplied by the number of acres of such 
crop of wheat on the farm in excess of 
the farm-acreage allotment for such crop 
unless a producer on the farm files an 
application for downward adjustment of 
excess within 60 days after the date the 
notice provided in paragraph (b) of this 
section is mailed from the county office. 
If the total actual production for' the 
excess farm is established to the satis­
faction of the county committee, the 
amount of wheat required to be stored 
shall be such actual production less the 
actual production of the farm wheat 
acreage allotment based upon the aver­
age yield per acre for the entire wheat 
acreage oh the farm’ Provided, That the 
amount of wheat required to be stored 
shall not be larger than the amount by 
which the actual production so estab­
lished exceeds the normal production of 
the farm wheat acreage allotment.

(b) Notice of excess. As soon as 
practicable following the wheat disposal 
date provided in Part 718 of this chapter, 
as amended, producers on farms for 
which a timely intention to produce 
excess wheat was filed under § 728.501(b) 
and on which the wheat acreage exceeds 
the allotment by not more than 50 per­
cent shall be notified of the amount of 
initial excess determined for such farms 
and of the storage requirements of this 
section.

(c) Application. Application for stor­
age of excess wheat shall be filed in writ­
ing by any producer sharing in the wheat 
crop within 60 days after the date the 
notice of paragraph (b) of this section is 
mailed from the county office. In the 
case of farm storage, the producer shall 
be required to pay a service fee in an 
amount determined by the county com­
mittee to be sufficient to cover the cost 
of initial inspection and subsequent 
reinspections.

(d) Storage requirements. The wheat 
stored shall be equal to or better than 
the average quality of wheat produced 
on the excess farm. Excess wheat may 
be stored either (1) in an elevator or 
warehouse duly licensed and authorized 
to issue warehouse receipts under Fed­
eral or State laws, hereinafter referred 
to as “licensed storage”: Provided, That 
if a State has no elevator or warehouse 
licensing law, warehouse receipts may 
be accepted from elevators or warehouses 
in such State unless the county commit­
tee and the State executive director de­
termine that the elevators or warehouses 
are unreliable, such storage also to be 
referred to as “licensed storage,” or (2) 
in any other place adapted to the storage 
of wheat, hereinafter referred to as 
“nonlicensed storage.” In the case of 
licensed warehouse storage the producer 
shall remain liable for all warehouse 
storage charges, and in the case of un­
licensed storage shall be responsible for 
maintaining quality and quantity.

(e) Security for nonlicensed storage. 
A corporate surety bond of indemnity in 
an amount not less than 150 percent of 
the value of certificates issued with re­
spect to the excess farm in the year of 
excess, shall be executed and filed with 
the county office manager prior to the 
issuance of any marketing certificates 
for the farm. Each bond shall be sub­
ject to the conditions that the full 
amount computed under § 728.506 shall 
be paid at the time of the depleting of 
any amount stored which is not author­
ized under § 728.506 and if at any time 
any producer on the farm prevents the 
inspection of wheat so stored the entire 
amount computed under § 728.506 shall 
be paid. The principal amount of the 
bond shall not be reduced or the bond 
released until the entire amount of 
stored excess wheat is released as au­
thorized by the county committee in 
§ 728.506.

(f) Security for licensed storage. In 
the case where the total excess is stored 
in licensed warehouse storage, the ware­
house receipt, properly endorsed, shall 
be deposited with the county office man­
ager to be held in "escrow. No bond is 
required.

(g) Substitution. Unlicensed or li­
censed stored. wheat of any year’s crop 
may be substituted for excess wheat in 
farm-or warehouse storage provided that
(1) prior approval for such substitution 
is obtained from the county committee,
(2) the wheat to be used for substitution 
is in storage in accordance with the pro­
visions of this section and is of equal or 
better quality than the excess wheat in 
storage, and (3) if unlicensed storage 
wheat is substituted for licensed storage 
wheat, the service fee provided for under 
paragraph (c) of this section is collected 
and a bond of indemnity has been filed in 
accordance with paragraph (e) of this 
section.

(h) Commingling. In the case of li­
censed storage, commingling of wheat 
shall be permissible. In the case of un­
licensed storage, stored excess wheat may 
be commingled with excess wheat from 
another farm if the producers sharing 
in the excess wheat in storage are the 
same.

* § 728.506 Depletion of stored excess 
wheat.

(a) Unauthorized. Subject to the 
provisions of paragraph (b) of th is  sec­
tion, at the time and to the extent o f any 
depletion in the amount of wheat stored 
under § 728.505 except depletion under 
paragraphs (c) and (d) of this se c tio n  or 
depletion resulting from some cause be­
yond the control of the producer, the 
producer shall pay an amount to the 
ASCS county office equal to one and one- 
half times the value of the wheat mar­
keting certificates issued with re sp e c t to 
the farm for the year in which the whea 
on the acreage in excess of the allotmen 
was produced. If a producer having an 
interest in the excess wheat in storage no 
longer shares in the wheat crop on any 
farm in years subsequent to the year t 
stored excess was produced, such pro­
ducer shall be relieved of paying 
amount otherwise required to be pa
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under this paragraph provided the right, 
title, and interest in his share of the ex­
cess wheat remaining in storage is de­
livered to the Secretary in accordance 
with paragraph (b) of this section.

(b) Delivery to the Secretary. The 
producer may be relieved of any further 
obligations with respect to wheat stored 
in a licensed warehouse by transferring 
his right, title, and interest with respect 
to the stored wheat to the Secretary by 
delivery of the warehouse receipt cover­
ing the amount of wheat stored to the 
ASCS county office in accordance with 
instructions issued by the Deputy Admin­
istrator. Such a producer shall be re­
lieved of any further liability for ware­
house storage charges.

(c) Underplanting. Whenever the 
wheat acreage of the then current crop 
of wheat on the farm is less than the 
farm acreage allotment and the condi­
tions of paragraph (e) of this section 
are met, the total amount of wheat from 
any previous crops required to be stored 
under § 728.505 for such farm shall be 
reduced by that amount which is equal to 
the normal production of the number of 
acres by which the farm acreage allot­
ment exceeds the wheat acreage: Pro­
vided, That if a producer having an in­
terest in the excess wheat in storage no 
longer shares in the wheat crop on the 
farm, such producer may obtain the re­
lease of his share of the stored excess 
wheat by underplanting on any other 
farm in which he shares in the wheat 
crop. The amount so released shall be 
limited to the normal production of the 
underplanted acres multiplied by his per­
cent share of wheat crop on the under- 
planted farm. For the purpose of this 
paragraph the acreage, if any, diverted 
from the production of wheat under the 
conservation reserve program, cropland 
conversion program, great plains conser­
vation program, cropland adjustment 
Program, or wheat diversion programs, 
or considered as planted to wheat for 
the purpose of receiving certificates 
under § 728.502(b), shall be considered 
wheat acreage. The acreage considered 
to be diverted from the production of 
wheat under a conservation reserve pro- 
f1* n? contract shall be the acreage placed 
m the conservation reserve at the regular

’ u0t exceecf the amount by which 
the wheat acreage allotment for the farm 
xceeds the wheat acreage determined

such farm: Provided, That in the 
vent the farm also has one or more 
aer commodity allotments and the 

„ eag® Placed in-the conservation re- 
J e * fate is less than the

am of the amount by which each allot- 
tirm1 af̂ er release and before reappor-

,en ’̂ where applicable) exceeds the 
2 K 5  acreage determined for each such 
Db/>Se-n^ rop on the farm, the acreage 
rpiffiiiTln the conservation reserve at the 
crwnSL Iate sbaU be Prorated and 
If ^  each allotment commodity. 
respnri101!6??6 Placed in the conservation 
is irfl6 the regular rate is equal to or 
whif.>fX̂ fsIs of the sum of the amount by 

ea<Jh allotment (after release and 
cahiM reaPP°rtionment, where appli- 
terminoHXfeeds the actual acreage de-

ned for each allotment crop on the
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farm, no excess wheat may be removed 
from storage. The acreage diverted 
from wheat in order to carry out a great 
plains conservation program contract 
shall be determined by the county com­
mittee after consultation with the pro­
ducer and the work unit conservationist. 
A producer shall not be entitled to re­
move excess wheat from storage under 
this paragraph by underplanting the al­
lotment on Government-owned land 
under a lease restricting the production 
of wheat.

(d) Underproduction. Whenever the 
actual production of the wheat acreage 
is less than the normal production of the 
farm acreage allotment and the condi­
tions of paragraph (e) of this section are 
met, the total amount of wheat from any 
previous crops required to be stored 
under this § 728.506 for such farm shall 
be reduced by that amount which to­
gether with the actual production of the 
then current crop will equal the normal 
production of the farm acreage allot­
ment, less the normal production of the 
underplanted acreage for the farm which 
was or could have been determined under 
paragraph (c) of this section: Provided, 
That if a producer having an interest in 
the excess wheat in storage, no longer 
shares in the wheat crop on the farm, 
such producer may obtain the release of 
his share of the stored excess wheat by 
underproduction on any other farm on 
which he shares in the wheat crop to 
the extent of such determined under­
production, multiplied by his percent 
share of the wheat crop on the underpro­
duced farm; For purposes of this para­
graph, any acreage considered to be di­
verted from the production of wheat 
under the conservation reserve, crop­
land adjustment, cropland conversion, 
great plains conservation, wheat diver­
sion, and wheat certificate programs 
shall be deemed to have produced the 
normal production of wheat when deter­
mining the actual production for the 
farm.

(e) Conditions of release. Release of 
stored excess wheat by the county com­
mittee under paragraphs (c) and (d) of 
this section is subject to the following 
conditions: (1) A producer having an in­
terest in the excess wheat files a written 
request for release of stored excess on or 
before December 31 of the year of harvest 
in which the underplanting or under­
production occurred, (2) in the case of 
underproduction the producer shall es­
tablish actual production to the satisfac­
tion of the county committee and if the 
county committee determines a farm 
and warehouse visit is necessary to verify 
production, the producer shall also be re­
quired to remit a service fee to cover cost 
of such visit, and (3) Hie required 
amount of excess wheat is in the storage 
at the time of application.

Miscellaneous P rovisions

§ 728.507 Additional provisions and re­
quirements relative to tenants and 
sharecroppers

(a) Form ASCS-477 shall not be ap­
proved by the county committee or diver­
sion payments made or wheat marketing 
certificates issued for any individual

farm if the county committee determines 
that:

(1) The landlord or operator has not 
afforded his tenants and sharecroppers, 
if any, an opportunity to participate in 
the program;

(2) The landlord or operator has, in 
anticipation of or because of participat­
ing in the program, reduced the number 
of tenants and sharecroppers on the farm 
(if a tenant or sharecropper leaves the 
farm voluntarily, or for* some reason 
other than being forced off the farm by 
the landlord or operator in anticipation 
of or because of participating in the 
program, the failure to replace such ten­
ant or sharecropper''shall not be con­
sidered as a reduction in anticipation of 
or because of participating in the pro­
gram) ;

(3) There exists between the operator 
or landlord and any tenant or share­
cropper any lease, contract, agreement 
or understanding unfairly exacted or re­
quired by the operator or landlord which 
was entered into in anticipation of par­
ticipating in the program, the effect of 
which is:

(i) To force the tenant or share­
cropper to pay over to the landlord or 
operator any payment earned by him 
under the program;

(it) To change the status of any ten­
ant or sharecropper so as to deprive him 
of any payment or right which he would 
otherwise have had under the program;

(iii) To reduce the size of the tenant’s 
or sharecropper’s producer unit; or

(iv) To increase the rent to be paid by 
the tenant or decrease the share of the 
crop or its proceeds to be received by the 
sharecropper.

(4) Any other scheme or device has 
been adopted for the purpose of depriv­
ing any tenant or sharecropper of the 
payment to which he would otherwise be 
entitled to receive under this program.

(b) The provisions of paragraph
(a) (2) of this section shall not apply to 
a cash tenant, standing-rent tenant, or 
a fixed-rent tenant unless such tenant 
was living on the farm in the year im­
mediately preceding the current year or 
received 50 percent or more of his income 
in such year from the farm.

(c) If any of the conditions set forth 
in paragraph (a) of this section are dis­
covered after Form ASCS-477 is ap­
proved, the farm shall be ineligible for 
diversion payments and wheat marketing 
certificates except as provided herein 
and in Part 791 of this chapter, as 
amended.
§ 728.508 Successors -in-interest.

(a) In the case of the death, incom­
petency, or disappearance of any pro­
ducer who is entitled to a diversion pay­
ment or wheat marketing certificates, the 
payment and marketing certificates due 
him shall be made to his successor, as 
determined in accordance with the regu­
lations in Part 707 of this chapter, and 
any amendments thereto.

(b) When any person who would have 
had an interest as producer (herein 
called “predecessor”) leaves the farm 
after Form ASCS-477 has been filed and 
is succeeded on the farm by another pro-
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ducer (herein called "successor”) , their 
share of the diversion payment shall be 
divided on a fair and equitable basis. If 
such persons are unable to agree to a 
division of the payment, the county com­
mittee shall determine the division, tak­
ing into consideration factors it deems 
pertinent. Notwithstanding the fore­
going, if a tenant or sharecropper who 
would have had a share in the diversion 
payment leaves a farm after Form ASCS- 
477 has been filed for the farm, but 
before the final payment has been made 
and is not succeeded on the farm by 
another person, his name shall be in­
cluded on Form ASCS-477 and the di­
vision of payment to which he is entitled 
shall be determined as provided in 
§ 728.414.

(c) Notwithstanding any other pro­
vision of this subpart, if any person who 
has or would have an interest as pro­
ducer of wheat on the farm (herein 
called “predecessor”) leaves the farm  
after Form ASCS-477 has been filed and 
is succeeded on the farm by another 
producer (herein called "successor”), 
their share of the marketing certificates 
shall be divided on such basis as they 
agree is fair and equitable. If such per­
sons are unable to agree to a division of 
the marketing certificates, the marketing 
certificates shall be issued to the pro­
ducer who has the interest in the wheat 
crop at the time of harvest, and if the 
wheat crop is completely destroyed prior 
to harvest, the certificates shall be issued 
to the producer who has the interest at 
the time of destruction of the crop. - 
However, if the marketing certificates are 
issued to the predecessor prior to notifi­
cation to the county committee of such 
change of producers, marketing certifi­
cates shall not be issued to the successor 
unless such certificates are returned to 
the county committee, or if not returned, 
the value thereof is paid to Commodity 
Credit Corporation.
§ 728.509 Scheme or device and fraud­

ulent representation.
(a) A producer who is determined by 

the State committee, or the county com­
mittee with the approval of the State 
committee, to have adopted any scheme 
or device which tends to defeat the pur­
poses of the program shall not be en­
titled to receive diversion payments or 
wheat marketing certificates and shall 
refund any diversion payment received 
hy him and return any certificates re­
ceived by him, or pay the value thereof 
to the Commodity Credit Corporation.

(b) The making of a fraudulent rep­
resentation by a person in the program 
documents or otherwise for the purpose 
of obtaining diversion payments or wheat 
marketing certificates shall render the 
person liable, aside from any additional 
liability under criminal and civil frauds 
statutes, for a refund or return of the 
diversion payments and certificates re­
ceived by him with respect to which the 
fraudulent representation was made.
§ 728.510 Setoffs and assignments.

(a) Producer indebtedness. Setoffs 
against diversion payments and the value

of wheat marketing certificates which a 
producer is eligible to receive shall be 
made as provided in the regulations 
issued by the Secretary governing setoffs 
and withholdings, Part 13 of this title 
<29 F Jt. 9425), and any amendments 
thereto.

(b) Assignments. The right to re­
ceive wheat marketing certificates and 
diversion payments under the regulations 
in this subpart may be assigned only to 
the Farmers Home Administration in 
accordance with instructions issued by 
the Deputy Administrator.

Chapter VIII— Agricultural Stabiliza­
tion and Conservation Service 
(Sugar), Department of Agriculture

SUBCHAPTER G— DETERMINATION OF 
PROPORTIONATE SHARES

[§ 8 5 0 .1 7 2 , A m dt. 2; § 8 5 0 .174 , Àindt. 2;
§ 850.184, A m dt. 1]

PART 850— DOMESTIC BEET SUGAR 
PRODUCING AREA

Proportionate Shares for Farms, 
1966 Crop

§ 7 2 8 .5 1 1  Appeals. <

(a) A producer may obtain reconsid­
eration and review of determinations 
made under this subpart in accordance 
with the appeal regulations, Part 780 of 
this chapter, as amended.

(b) To the extent that a producer 
proves the actual yields for the farm for 
each of the 3 years immediately preced­
ing the year in which the projected yield 
is determined, either prior to receipt of 
notice under § 728.408 or pursuant to 
paragraph (a) of this section, the yields 
so proven shall be used in establishing 
the yields: Provided, That the producer 
whose production records are used to 
prove yields on the farm shall be required 
to furnish production data for all other 
farms in the county or adjoining counties 
in which he had an interest in any of the 
years for which the yields are proven 
(unless there is conclusive evidence that 
the records presented are in fact for the 
specific farm ), and such data shall be 
used in making determinations for-such 
other farms in which the producer has 
an interest in the current year. .
§ 728.512 Performance in reliance on 

advice or action of a representative of 
a county or State committee.

The provisions of Part 790 of this 
chapter relating to performance based 
upon action or advice of an authorized 
representative of the Secretary shall be 
applicable to this subpart.

§ 7 2 8 .5 1 3  Delegation of authority.
No delegation herein to a State or 

county committee shall preclude the Ad­
ministrator, ASCS, or his designee, from 
determining any question arising under 
the program or from reversing or modi­
fying any determination made by a State 
or county committee.

(Th.e re p o rtin g  and/or record keep in g  re ­
q u ire m e n ts  co n ta in e d  h e re in  h av e b een  
approved by th e  B u re a u  o f  th e  B u d g et in  
a cco rd an ce  w ith  th e  F ed era l R ep o rts  A ct o f 
1942.)

Effective date. Date of publication in 
the F e d e r a l  R e g is t e r .

Signed at Washington, D.C., on 
June 20, 1966.

E .  A . J a e n k e ,
Acting Administrator, Agricul­

tural Stabilization and Con­
servation Service.

[F .R . D oc. 66 -6 9 6 4 ; F iled , J u n e  23, 1966;
8 :5 1  a .m .]

Pursuant to the provisions of section 
302 of the Sugar Act of 1948, as amended, 
§§ 850.172 (30 F.R. 15403; 31 F.R. 2648); 
850.174 (30 F.R. 15403; 31 F.R. 5816) and 
850.184 (30 F.R. 15403), are amended as 
follows:

1. In § 850.172, paragraph (e) is 
amended by changing the date for Ari­
zona from May 25, 1966, to July 1, 1966, 
by amending paragraph (f),  and by add­
ing a new paragraph (g) as follows:
§ 850.172 Requests for shares.

* * * * *
(e) Effective closing dates.

State C losin g  Date
Arizona  ------ 1—  ---------------------- Ju ly  1, 1966

* * * * *
(f) Exceptions to closing date. A re­

quest may be accepted after the effective 
closing date for consideration with re­
spect to available acreage, if the State 
committee determines that the person 
requesting a share was prevented from 
filing by such date due to illness or other 
reason beyond his control. - Requests 
may be accepted generally by the State 
committee after the effective closing date 
if the total acreage requested by such 
date by old producers is less than the 
acreage available for distribution (area 
allotment less set asides pursuant to 
§ 850.173) to old producers within the 
allotment area.

(g) Establishing shares to coincide 
with requested or planted acreages. 
(1) If the total acreage requested in an 
allotment area does not exceed the area 
allotment at the expiration of a rea­
sonable time for the acceptance of re­
quests generally following the closing 
date, the shares for both old and new 
producers in the allotment area may be 
established by the State committee so 
as to coincide with the requested acre­
ages without carrying out the detailed 
procedure otherwise required under 
§§ 850.174, 850.176, 850.177, 850.178, and 
850.180.

<2) If, after shares have been estab­
lished and notices thereof furnishea 
producers, it is determined by the Sta 
committee that the total acreage plan tea 
in any State does not exceed the alloca­
tion for the State, the proportionate 
shares for both old and new produc 
farms in such State may be revised oy 
the State committee so as to coincia 
with the planted acreage on the farnn 
Provided, That if the county or 
committee determines for a farm tna
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the acreage has not been timely reported 
in accordance with paragraph (e) of 
§ 850.186, as required under Part 817 of 
this chapter, or was knowingly incor­
rectly reported by the farm operator and 
either such committee determines that 
the planted acres exceed the proportion­
ate share for the farm, a proportionate 
share shall not be established to coin­
cide with the planted acreage. A gen­
eral notice (individually mailed)- shall be 
furnished producers informing them 
that the proportionate shares for their 
farms have been revised to coincide with 
their respective planted acreages.

2. In § 850.174, paragraphs (b) (2) 
and (c) (2) are revised to read as follows:
§ 850.174 Establishment of farm bases. 

* * * * *
(b) Farm history area. * * *
(2) Reconstituted farms. The 1966- 

crop farm base for any old-producer 
farm with an accredited acreage record 
in the base period which is constituted 
differently than for the 1965 crop shall 
be determined by applying the 1965-crop 
formula to the accredited acreage rec­
ord of such reconstituted farm during 
the base period. If a 1965-crop new- 
producer farm is subdivided, the 1966- 
crop farm base for each subdivision shall 
be the pro rata share of the 1965-crop 
share initially established for the farm, 
as adjusted by appeal, determined on the 
basis of the ratio of the suitable crop­
land for the production of sugarbeets 
in each subdivison. If all or a part of 
a 1965-crop new-producer farm is 
combined with all or a part of another
1965-crop new-producer farm, the 1966- 
crop farm base for the combined farm
shall be the sum of the 1965-crop shares 
initially established for the farms as 
adjusted by appeals, or portions thereof 
determined on the basis of the ratio of 
suitable cropland for the production of 
sugarbeets in each subdivision. If all 
or a part of a 1965 new-producer farm is 
combined with all or a part of a farm 
having an accredited acreage record dur­
ing the base period, a base shall be de­
termined with respect to the land of the 
1965 new-producer farm in accordance 
with the foregoing provisions of this sub- 
paragraph (2), and the 1966-crop farm 
base for the combined farm shall be the 
sum of the bases as determined for the 
component parts. If a 1965 new-pro­
ducer farm is combined with land not 
having a record of sugarbeet production 
m the base period, the 1966-crop farm 
esse for the combined farm shall be the 
., Co-crop share initially established for 
ne 1965 new-producer farm as adjusted 
oy appeal.

(c) Personal history area. * * *
^  Reconstituted farms. The 1966- 
op fann base for any farm which is 

t 5s VÛed differently than the opera- 
nnJi • 5 *arm shall be determined by

the 19«5-crop formula to the 
f?1 , acreage record, except that in 

nivi^ê ota’ California, locality by ap- 
ymg the 1965-crop formula to the 1963, 

, and 1965-crop acreage records 
hr any allotment

acreage 
area wherein no

credit is given in the formula to land 
history, the 1966-crop farm base for a 
farm operated by a person for whose 
1965-crop farm a share was established 
shall be the 1965-crop share initially 
established as adjusted by appeal, not­
withstanding the fact that the farm op­
erated in 1966 is constituted differently 
than the farm operated by such person 
in 1965.

* * * * *
3. Paragraph (b) of § 850.184 is 

amended by adding the following at the 
end of subparagraphs (1) and (2):
§ 850 .184  Redetermination of shares for 

reconstituted farms. 
* * * * *

(b) Non-reserve acreage farms. * * *
(1) Farm subdivided before plant­

ing. * * * When a farm for which a 
1965-crop new-producer farm share was 
established is subdivided, the 1966-crop 
share shall be prorated to the subdivi­
sions on the basis of the ratio of suitable 
cropland for the production of sugar- 
beets in each subdivision. The estab­
lished share for any such subdivision 
constituted as a separate farm shall be 
its portion of the 1966 share so 
determined.

(2) Combined before planting. * * * 
When a farm for which a 1965-crop 
new-producer share was established or 
part of such farm is combined with an­
other farm prior to planting, the 1966- 
crop share established for the farm for 
which a 1965-crop new-producer share 
was established, or the portion deter­
mined for the part of such farm pursu­
ant to subparagraph (1) of this para­
graph shall be added to the share, if any, 
of the other component parts of the 
farm, as determined pursuant to this 
section and §§ 850.178 and 850.180 to 
establish a share for the combined 
farm: Provided, However, that if the 
farm for which a 1965-crop new- 
producer share was established or part 
thereof is combined with a 1966-crop 
new-producer farm the 1966-crop new- 
producer share shall be canceled and not 
included in the total share for the com­
bined farm.

* * * * *
Statement of bases and considerations. 

This amendment extends the closing date 
for receiving requests for proportionate 
shares in Arizona from May 25, 1966, to 
July 1, 1966.

To eliminate much of the detail work 
involved in establishing shares, this 
amendment provides that each farm’s 
share may be established at the re­
quested acreage level in any allotment 
area wherein the total acreage requested 
does not exceed that available for 
distribution.

This amendment also makes provision 
for the method of establishing 1966-crop 
farm bases and redetermination of 
shares in certain cases when farms are 
constituted differently in 1966 than in 
1965.

Accordingly, I  hereby find and con­
clude that this amendment will effectuate 
the applicable provisions of the Sugar 
Act of 1948, as amended.

(Sec. 403, 61 Stat. 923; 7 U.S.C. 1153. secs. 301, 
302, 61 Stat. 929, 930, as amended; 7 UJS.C. 
1131, 1132, P.L. 89-311)

Effective date. Date of publication.
Signed at Washington, D.C., on June

16,1966.
O rville L . F reeman, 

Secretary.
[F.R. Doc. 66-6920; Filed, June 23, 1966; 

8:47 a.m.]

Title 12— BANKS AND BANKING
Chapter V— Federal Home Loan Bank 

Board
SUBCHAPTER B— FEDERAL HOME LOAN 

BANK SYSTEM 
[No. 19,994]

PART 523— MEMBERS OF BANKS
Holdings of Cash and Obligations of 

the United States by Members
J une 20, 1966.

Resolved that, notice and public proce­
dure having been duly afforded (31 F.R. 
7354) and all relevant material presented 
or available having been considered by 
it, the Federal Home Loan Bank Board, 
upon the basis of such consideration and 
of determination by it of the advisability 
of amendment of § 523.12 of the regula­
tions for the Federal Home Loan Bank 
System (12 CFR 523.12) to reduce the 
required liquidity for member institu­
tions, and for the purpose of effecting 
such amendment, hereby amends said 
§ 523.12 to read as follows, effective July 
1, 1966.
§ 523.12 Holdings of cash and obliga­

tions of the United States by mem­
bers.

No member insurance company shall 
make or purchase any loan, other than 
loans on the company’s insurance 
policies, at any time when the aggregate 
of its cash and obligations of the United 
States is not at least equal to 7 percent 
of its policy reserve required by state law, 
and no other member shall make or pur­
chase any loan, other than advances on 
the sole security of its withdrawable ac­
counts, at any time when its cash and 
obligations of the United States are not 
at least equal to 7 percent of the obliga­
tion of the member on withdrawable ac­
counts: Provided, That, until November 
1, 1966, the foregoing figure of 7 percent 
may be reduced, but not below 6 percent, 
by the percentage that the m aximum 
amount of net cash withdrawals from the 
opening of business on June 27, 1966, to 
the date of calculation is of the obliga­
tions of the member on withdrawable ac­
counts at the opening of business on 
June 27, 1966. For the purposes of this 
section:

(a) A loan shall be deemed to have 
been made as of the date of the note or 
bond evidencing the same, and a loan 
shall be deemed to have been purchased 
as of the date of payment therefor;

(b) The term “cash” means cash on 
hand, unpledged deposits in a Federal 
Home Loan Bank or State bank perform-
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ing similar reserve functions, and un­
pledged demand deposits in domestic 
banks, not under the control or in the 
possession of appropriate supervisory 
authority.

(c) The term “obligations of the 
United States” shall mean all unpledged 
evidences of indebtedness issued by the 
United States and all unpledged evi­
dences of indebtedness issued by any 
agency or instrumentality of the United 
States which are by statute fully guaran­
teed as to principal and interest by the 
United States.
(S e c . 17, 47  S t a t .  736, as am ended ; 12 U .S.C . 
1437. R eorg . P la n  No. 3 o f 1947, 12 P .R . 4981,_ 
3  C F R , 1947 Su p p .)

By the Federal Home Loan Bank 
Board.

[ seal] Harry W. Cattlsen,
Secretary.

[P .R . D oc. 6 6 -6944 ; P iled , Ju n e  23, 1966; 
8 :4 9  a .m .]

[No. 19,996]

PART 530— BOARD RULINGS
Liquidity Requirement; Deposits 

J une 20,1966.
Whereas, by Federal Home Loan Bank 

Board Resolution No. 19,994 this Board 
has amended § 523.12 of the regulations 
for the Federal Home Loan Bank System 
(12 CFR 523.12) to eliminate time de­
posits, other than time deposits in Fed­
eral Home Loan Banks and State banks 
performing similar reserve functions, 
from the definition of cash; and

Whereas said proposed amendment re­
quires the rescission of § 530.1 of the reg­
ulations for the Federal Home Loan 
Bank System (12 CFR 530.1) ;

It is hereby resolved that the Federal 
Home Loan Bank Board, upon the basis 
of consideration by it of the advisability 
of the rescission hereinafter set forth, 
and for the purpose of effecting such 
rescission, hereby rescinds § 530.1 of the 
regulations for the Federal Home Loan 
Bank System (12 CFR 530.1), effective 
July 1,1966.
(S e c . 17, 47  S t a t .  736, as am ended ; 12 U.S.C . 
1437. R eorg . P la n  No. 3 o f 1947, 12 F .R . 4981, 
3 C F R , 1947 Su p p .)

By the Federal Home Loan Bank 
Board.

[ seal] H arry W. Caulsen ,
>  Secretary.

[F .R . D oc. 66 -6 9 4 5 ; F iled , Ju n e  23, 1966;
8 :4 9  a m .]

[No. 19,997]

PART 531 — STATEMENTS OF POLICY 
J une 20,1966.

Resolved that, the Federal Home Loan 
Bank Board, upon the basis of considera­
tion by it of the advisability of revising 
and codifying its supplemental statement 
of policy on advances adopted by the 
Board on May 16, 1966, and duly pub­
lished in the F ederal R eg ister  on May 
20,1966 (31 F.R. 7360), and for the pur­

pose of effecting such revision and such 
codification hereby amends the regula­
tions for the Federal Home Loan Bank 
System (12 CFR, Chapter V, Subchapter 
B) by adding at the end of said Sub­
chapter B a new part, Part 531, to read 
as follows:
Sec.
531.1 [R eserv ed ]
531.2 [R eserv ed ]
531.3 S u p p lem en ta l s ta te m e n t o f p o licy  on

advances.

Au th o rity : T h e  provisions o f th is  P a r t  531 
issued u n d er sec. 17, 47 S ta t .  736, as am ended;
12 U .S.C . 1437. R eorg . P la n  No. 3 o f 1947, 12 
F .R . 4981, 3 C F R , 1947 Su p p .

§ 531.1 [Reserved]
§ 531.2 [Reserved]
§ 531.3 Supplemental statement of pol­

icy on advances.
(a) The conditions prevailing in the 

economy and the savings and credit 
markets dictate policy responses by both 
the Federal Home Loan Bank System 
and all its member institutions. The 
objectives of the System remain un­
changed, and the capacity of the System 
to achieve those objectives remain un­
questioned. Nevertheless, the achieve­
ment of the objectives requires changes 
in procedure as economic conditions 
change.

(b) In the light of the current situa-. 
tion, the attention of the Federal home 
loan banks and their members is di­
rected to the following major policy 
items:

(1) Advances for withdrawals may be 
made only on a 30-day basis, and may 
be renewed on a 30-day basis only to the 
extent that application of net savings 
receipts during such 30-day periods is 
insufficient for the repayment of the 
advances. In those cases where a Fed­
eral home loan bank is of the opinion 
that the administration of the preced­
ing requirement would be simplified if a 
90-day note were used, the bank may 
make withdrawal advances on 90-day 
notes, provided the note requires, or 
refers to a written agreement which re­
quires, the member to repay at 30-day 
intervals that amount of the note which 
equals its gain in net savings during such 
30-day interval. Such notes may be re­
newed on the same basis, to the extent 
that the recovery of savings, excluding 
any dividends credited, has not pro­
vided funds for repaying the advance:

(2) Member institutions should care­
fully regulate and control their out­
standing commitments, including un­
disbursed loan proceeds, to levels not 
exceeding the total of the previous cal­
endar 4 months loan repayments plus 
or minus their realized savings gains or 
losses for the same past 4 months. 
Moreover, if the judgment of the board 
of directors of an individual member 
institution indicates a probable reduc­
tion in the coming period of loan repay­
ments, or a reduction in savings inflow, 
such judgments should promptly be re­
flected in a working down of such out­
standing commitments. Insofar as 
maturing expansion advances are con-

cemed, member institutions with opera­
tions which are sound and which con­
form to outstanding policy directives 
governing the extension of advances can 
employ the proceeds from repayments 
on principal, income on earning assets, 
and proceeds from sales of loans or par­
ticipations for lending in the mortgage 
market. For such institutions, repay­
ment of maturing expansion advances 
will not be required out of these sources 
of funds. For all future commitments 
executed from this date forward man­
agement cannot expect the advance win­
dow to be ever open if management itself 
has failed to gear its commitment level 
to its actual cash flows. The extension 
of expansion credit is not appropriate 
merely because a member is below the 
17 V2 percent ceiling.

(3) Expansion advances are not to be 
used as permanent additions to capital. 
Repayments should be obtained as feasi­
ble, particularly from continuous bor­
rowers and those with high ratios of 
advances to savings. Such advances are 
to be utilized only for seasonal needs and 
to cover commitment requirements that 
have been maintained at realistic levels 
but where unexpected, adverse, reduced 
cash flows have developed. In addition, 
each Bank will, of course, make a case- 
by-case determination of a member’s 
qualifications and the advisibility of the 
amount of rollover of payments due on 
maturing expansion advances, giving due 
consideration to the member’s compli­
ance with policy directives, the member’s 
net savings inflow, and relevant market 
conditions. Expansion advances or re­
newals should not be made unless the 
member is managing his cash flows so 
as to meet existing commitments. In no 
event, shall credit be extended in conflict 
with outstanding limitations based on 
scheduled items, or other restrictions.

(4) All loan officers of all regional 
banks are expected to examine each ad­
vance application in prudent detail. 
Previously established lines of credit cer­
tainly do not preclude such examination, 
nor acceptance, rejection or modification 
of the proposed loan application. This 
is especially true of expansion advances. 
Particular attention shall be given to the 
precise purposes of the proposed advance 
and the type of properties and transac­
tions for which the funds are sought. 
Generally, such advances should not be 
employed to finance highly speculative 
ventures which would contribute to ex­
cesses in the housing inventory; to 
finance commercial, industrial or other 
residential property; or to refinance 
AwfoHtvr m nrfdQ (tpq nil fl.ll tVDCS OI pI*0P
erty in substantial volume. .

(c) The Board will institute a report­
ing procedure to test the co n forman 
of expansion advances to the foregoing
principles.

By the Federal Home Loan Bank 
Board.

[SEAL] H 4M Y W ' t£ S S 1,.

[F .R . DOC. 6 6 ^ 9 4 « ; H ied , J u n e  23, 1 * ®  
8 :4 9  a jn . ]
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[No. 19,998]

PART 531— STATEMENTS OF 
POLICY

Federal Home Loan Bank Credit for 
Member Institutions Located in 
California and Nevada

J une 20,1966.
Resolved that, the Federal Home Loan 

Bank Board, upon the basis of considera­
tion by it of the advisability of revising 
and codifying its policy statement on 
Federal Home Loan Bank credit for 
member institutions located in California 
and Nevada, adopted by the Board on 
May 16, 1966, and duly published in the 
F ederal R egister on May 20, 1966 (31 
FJR. 7361), and for the purpose of ef­
fecting such revision and such codifica­
tion, hereby amends Part 531 of the reg­
ulations for the Federal Home Loan 
Bank System (12 CFR Part 531) by add­
ing at the end of said Part 531 a new 
section, § 531.4, to read as follows:
§ 531.4 Federal Home Loan Bank credit 

for member institutions located in 
California and Nevada.

(a) The Federal Home Loan Bank 
Board has reviewed present conditions 
in the market in which savings and loan 
association operate, their recent earn­
ings, and their prospective yield on home 
mortgages. The Board has determined 
that associations in California and Ne­
vada will not be restricted from obtain­
ing advances for purposes other than 
meeting withdrawals merely because of 
<1) payment of dividends or interest at 
an annual rate of 5 percent on regular 
savings from July 1,1966, if—

(i) Dividends or interest will not be 
compounded more frequently than quar­
terly, and

(ii) The funds are on hand at the 
close of the dividend or interest period,
and (2) offering a 3-year bonus plan at 
an aggregate rate not exceeding 5Vz 
Percent, if in a minimum amount of not 
less than $5,000 and in at least $1,000 
multiples above such amount.

(b) This policy, however, does not 
aPPly to institutions which are presently 
restricted from obtaining advances un­
der Federal Home Loan Bank Board Res­
olution No. 19,333, dated August 6, 1965, 
and published in the F ederal R egister 
on August 13, 1965 (30 FJR. 10124), as 
modified.

17> 47 stat. 736, as amended; 12 U.S.C.
irto, „ Reorg- P1»n No. 3 of 1947, 12 F.R. 
4981, 3 CFR, 194 7  Supp.)

By the Federal Home Loan Bank 
Board.

[seal] Harry W . Caulsen,
Secretary.

R> D°c. 66-6947; Filed, June 23, 1966;
8:49 am .)

[No. 19,909]

PART 531— STATEMENTS OF 
POLICY

Removal of Credit Restrictions—  
California

J une 20, 1966.
Resolved that, the Federal Home Loan 

Bank Board, upon the basis of consid­
eration by it of the advisability of stating 
and codifying its policy on the removal 
of credit restrictions imposed on certain 
institutions, and for the purpose of ef­
fecting such statement and such codifi­
cation, hereby amends Part 531 of the 
regulations for the Federal Home Loan 
Bank System (12 CFR Part 531) by add­
ing at the end of said Part 531 a new 
section, §531.5, to read as follows:
§ 531.5 Removal of credit restrictions—  

California.
(a) Federal Home Loan Bank Board 

Resolution No. 19,333, dated August 6, 
1965; provides that institutions which 
remain restricted as to advances as of 
July 1, 1965, or become restricted there­
after, will continue to be restricted for a 
period of from 6 months to 1 year after 
coming into conformity with the Board’s 
requirements.

(b) The Board finds that, as a result 
of its Statement of Policy contained in 
Federal Home Loan Bank Board Resolu­
tion No. 19,898, dated May 16, 1966, as 
amended (§531.3), those institutions in 
California whose dividend rate was in­
creased to 5 percent effective on dates 
prior to July 1, 1966, will, to that extent, 
come into conformity with Board re­
quirements on July 1, 1966. The Board 
has determined that, if such institutions 
otherwise comply with all conditions of 
Resolution No. 19,898, the period of con­
tinuing restriction referred to in Resolu­
tion No. 19,333 for such institutions shall 
terminate on January 1,1967.
(Sec. 17, 47 Stat. 736, as amended; 12 U.S.C.' 
1437. Reorg. Plan No. 3 of 1947, 12 F.R. 4981,
3 CFR, 1947 Supp.)

By the Federal Home Loan Bank 
Board.

[ seal] H arry W . Caulsen,
Secretary.

[F.R. Doc. 66-6948; Filed, June 23, 1966; 
8:49 a.m.]

[No. 20,000]'

PART 531— STATEMENTS OF 
POLICY

Continued Inclusion of Time Deposits 
as Cash

J une 20, 1966.
Resolved that the Federal Home Loan 

Rank Board, upon the basis of considera­
tion by it of the advisability of revising 
and codifying its statement of policy re­
lating to the continued inclusion of time 
deposits as cash adopted by the Board on

May 16, 1966, and duly published in the 
F ederal R egister on May 20, 1966 (31 
FJR. 7362), and for the purpose of ef­
fecting such revision and such codifica­
tion, hereby amends Part 531 of the 
regulations for the Federal Home Loan 
Bank System (12 CFR Part 531) by add­
ing, immediately after § 531.5, a new 
section, § 531.6, to read as follows:
§ 531.6  Continued inclusions of time de­

posits as cash.
(a) Under § 523.12(b) of this chapter 

of the regulations for the Federal Home 
Loan Bank System, “cash” is defined as 
cash on hand, unpledged deposits in a 
Federal Home Loan Bank or a State bank 
performing similar reserve functions, 
and unpledged demand deposits in banks 
not in the possession of appropriate su­
pervisory authorities.

(b) Members of the Federal Home 
Loan Bank System had, under a former 
ruling of the Board, been permitted to 
count time deposits open account and 
time certificates of deposit as cash within 
specified limits.

(c) In the circumstances, the Board 
has determined, as a matter of policy, to 
allow time deposits open account and 
time certificates of deposits to be counted 
as cash according to the following sched­
ule and extent:

(1) Time certificates of deposit made 
or renewed prior to May 20, 1966, may be 
counted as cash until July 1, 1967, or 
their expiration date (or first alterna­
tive maturity a'fter September 30, 1966), 
whichever is earlier;

(2) Time certificates of deposit re­
newed between May 20, 1966, and Sep­
tember 30,1966, for a period not in excess 
of ninety days may be counted as cash 
until the expiration of such renewal 
period;

(3) Time deposits open account sub­
ject to a notice period of not more than 
30 days may be counted as cash until 
July 1,1968; and

(4) No time deposit open account or 
deposit evidenced by a certificate of de­
posit shall be considered as cash unless 
(i) the association itself made the de­
posit in question, (ii) the deposit, to­
gether with all other time deposits of 
the association in the same bank, does 
not exceed the greater of one-fourth of 
one percent of such bank’s total deposits 
as of the bank’s last published statement 
of condition or $10,000, and (iii) no con­
sideration was received from a  third 
party in connection with the making of 
the deposit.
(Sec. 17, 47 Stat. 736, as amended; 12 U.S.C. 
1437. Reorg. Plan No. 3 of 1947, 12 F.R. 
4981, 3 CFR, 1947 Supp.)

By the Federal Home Loan Bank 
Board.

[ seal] H arry W . Caulsen,
~~ Secretary.

[F.R. Doc. 66-6949; Filed, June 23, 1966;
8:49 am .]
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[No. 20,001]

PART 531— STATEMENTS OF 
POLICY

Advances To Meet Net Withdrawals 
J une 20, 1966.

Resolved that, notice and public pro­
cedure having been duly afforded (31 
F.R. 7361) and all relevant material 
presented or available having been con­
sidered by it, the Federal Home Loan 
Bank Board, upon the basis of such con­
sideration and of determination by it of 
the advisability of revising and codify­
ing its statement of policy concerning 
advances to meet net withdrawals, 
adopted by the Board on May 16, 1966, 
and for the purpose of effecting such 
revision and such codification, hereby 
amends Part 531 of the regulations for 
the Federal Home Loan Bank System 
(12 CFR Part 531) by adding, immedi­
ately after § 531.6, a new section, § 531.7, 
to read as follows:
§ 531.7 Advances ' to meet net with­

drawals.
(a) Amendments to ~ §§ 523.12 and 

545.8-2 of this chapter of the regulations 
for the Federal Home Loan Bank Sys­
tem and the rules and Regulations for 
the Federal Savings and Loan System, 
respectively, permit members of the Bank 
System and Federal associations, respec­
tively, to make or purchase loans until 
November 1, 1966, at a time when the 
institution’s cash and obligations of the 
United States are reduced below 7 per­
cent, but not below 6 percent, of the 
institution’s obligation on withdrawable 
accounts. Such reduction may be as 
great as but no greater than net cash 
withdrawals at their maximum point in 
the period beginning June 27.

(b) The Federal Home Loan Bank 
Board has determined that a uniform 
procedure is necessary among the Fed­
eral Home Loan Banks with respect to 
mftiHng advances to Member institutions 
to meet net withdrawals and, therefore, 
directs each Federal Home Loan Bank 
not to make any advances after June 27, 
1966, to meet net withdrawals of less 
than 1 percent of the obligation of any 
member on withdrawable accounts, as of 
June 27,1966. Each Federal Home Loan 
Bank is directed to make withdrawal 
advances only to the extent necessary to 
meet net withdrawals in excess of the 1 
percent absorbed by the institution. On 
November 1,1966, a Bank may make ad­
vances in the amount necessary to re­
store a member’s liquidity to the regula­
tory requirement of 7 percent then op­
erative, less any net savings increase (in 
excess of dividends credited and of re­
payments of withdrawal advances sub­
sequent to June 27) subsequent to the 
date of the lowest level of savings for the 
period from June 27 to November 1.
(Sec. 17, 47 Stat. 736, as amended; 12 U.S.C. 
1437. Reorg. Plan No. 3 of 1947, 12 F.R. 4981, 
3 CFR, 1947 Supp .)

By the Federal Home Home Loan Bank 
Board.

[ seal] H arry W. Caulsen,
Secretary.

[F.R. Doc. 66-6950; Filed, June 23, 1966; 
8:50 a.m.]

SUBCHAPTER C— FEDERAL SAVINGS AND^ 
LOAN SYSTEM 

[No. 19,991]

PART 545— OPERATIONS 
Bonus Accounts

J une 20, 1966.
Resolved that the Federal Home Loan 

Bank Board, upon the basis of considera­
tion by it of the advisability of amend­
ment of § 545.3 of the rules and regula­
tions for the Federal Savings and Loan 
System (12 CFR 545.3) as hereinafter set 
forth, and for the purpose of effecting 
such amendment, hereby amends said 
§ 545.3, as follows, effective June 27,1966.

Paragraph (b) of § 545.3, aforesaid, is 
hereby amended to read as follows:
§ 545.3 Bonus on monthly-payment and 

fixed-balance accounts.

(b) Fixed-balance accounts. T h e  
board of directors of a Federal associa­
tion which has a charter in a form not 
inconsistent with the provisions of this 
section and which has bylaws which in­
clude the provisions of paragraph (e) of 
§ 544.6 of this chapter may determine 
that, in addition to other earnings dis­
tributed on savings accounts, such asso­
ciation shall distribute a bonus on ac­
counts of $1,000 or such greater minimum 
amount which is an integral multiple of 
$1,000 as may be determined in accord­
ance with and subject to the provisions 
of this paragraph.

(1) Each such account shall be evi­
denced by a separate certificate issued in 
the determined amount or a greater 
amount which is an integral multiple of
$1,000; V

(2) Each such certificate shall be in 
the form prescribed pursuant to para­
graph (b) of § 545.2 and shall also bear 
on its face the words “A bonus is dis­
tributable on the amount of this certifi­
cate as provided in, arid subject to, para­
graph (b) of § 545.3 of the rules and 
regulations for the Federal Savings and 
Loan System for which purpose the be­
ginning of the qualifying period of 36
months i s ------------------

(Date)
(3) While such a certificate remains 

outstanding, earnings, other than the 
bonus, shall be distributed at the regular 
distribution dates and the bonus on the 
amount maintained continuously for 36 
months shall be distributed upon expira­
tion of such period. Thereafter, earn­
ings thereon, including any bonus, shall 
be distributed at the regular distribution
dates,»

(4 ) ’ While such a certificate remains 
outstanding, prior to the expiration of 
the 36-month qualifying period, a reserve 
for the bonus shall be maintained and

appropriate credits and debits shall be 
made to such reserve as of the dates the 
Federal association regularly distributes 
earnings on its savings accounts.

(5) A Federal association may offer 
more than one bonus plan pursuant to 
this paragraph at any one time, but the 
board of directors may not fix a bonus 
rate in excess of one-half percent per 
annum for any such plan;

(6) Each member who holds a savings 
account at the date of détermination 
with a balance of not less than the de­
termined amount for a particular bonus 
plan adopted pursuant to this paragraph 
shall have the right for a reasonable 
period of time, which period shall be 
fixed by resolution of the board of direc­
tors and shall be not less than 3 months 
after the date of mailing, posting, or 
publishing of the written notice required 
by subparagraph (7) of this paragraph, 
to exchange all or any qualified portion 
of such savings account for one or more 
separate certificates issued pursuant to 
the provisions of this paragraph and 
dated as of the date of exchange;

(7) The written notice of a'particular 
bonus plan shall set forth the plan 
adopted. Such Federal association shall 
give such notice within not more than 30 
days after the effective date of adoption 
of the plan by at least one of the follow­
ing means:

(i) Mailing postage prepaid to each 
member described in subparagraph (6) 
of this paragraph at the last address 
appearing on the books of such Federal 
association;

(ii) Posting in a conspicuous place in 
each of the offices of the association for 
so long as the association continues to 
offer the plan; or

(iii) Publishing in a newspaper printed 
in the English language and of general 
circulation in the city or county in which 
each office of the association is located;

(8) The board of directors of such 
Federal association may by resolution:

(i) Fix the maximum dollar amount 
which may be held by any one account 
holder at any one time pursuant to this 
paragraph, which maximum shall be 
applicable alike to each holder;

(ii) Discontinue the issuance of cer­
tificates pursuant to the provisions of 
this paragraph except to the extent tha 
holders of savings accounts may ex­
change all or a qualified portion of tnei 
accounts in accordance with subpara­
graph (6) of this paragraph;

(iii) Reduce the rate or discontinue
the distribution of any bonus on out­
standing certificates issued under any 
bonus plan adopted pursuant to tms 
paragraph by giving at least 30 daŷ _ 
written notice mailed to all holders, 
such certificates, but no such reduction 
or discontinuance shall be effective as 
any certificate prior to the date as 
which a bonus is next distributable o 
such certificate; and .

(iv) Determine that if the associatio 
adopts a bonus plan pursuant to tm 
paragraph which provides for a mg 
bonus rate than is provided by any exis 
ing bonus plan subject to thfs pa^agraP - 
the bonus on any account subject t
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existing bonus plan shall be computed at 
the higher bonus rate from the date of 
adoption of such higher-rate bonus plan 
if such existing bonus account meets the 
minimum amount required to qualify for 
the higher-rate bonus plan, and

(9) No bonus shall be distributed 
under this paragraph on any savings 
account on which a bonus is being dis­
tributed under any other provision of 
the association’s charter or of this part. 

* * * - * *
(Sec. 5, 48 Stat. 132, as amended; 12 U.S.C. 
1464. Reorg. Plan No. 3 of 1947, 12 P.R. 4981, 
3 CFR, 1947 Supp.)

Resolvéd further that, as the forego­
ing amendment is designed to permit 
Federal savings and loan associations to 
adjust their operations as of the begin­
ning of the next quarterly dividend 
period to changed economic conditions 
emerging during the current quarterly 
period, the Board hereby finds that 
notice and public procedure on the said 
amendment are impracticable under the 
provisions of § 508.12 of the general reg­
ulations of the Federal Home Loan Bank 
Board (12 CFR 508.12) and section 4(a) 
of the Administrative Procedure Act.

By the Federal Home Loan Bank 
Board.

[seal] Harry W. Cattlsen,
Secretary.

[P.R. Doc. 66-6951; Piled, June 23, 1966;
8:50 a.m.]

[No. 19,992]

PART 545— OPERATIONS 
Disiribution of Earnings at Variable 

Rates
J une 20, 1966.

Resolved that, notice and public pro­
cedure having been duly afforded (31 
F.R. 73551 and all relevant material 
presented or available having been con­
sidered by it, the Federal Home Loan 
Bank Board, upon the basis of suchTcon- 
sideration and of determination by it of 
the advisability of amendment of 
§ 545.3-1 of the rules and regulations for 
the Federal Savings and Loan System 
(12 CFR 545.3-1) providing for the dis­
tribution of earnings by Federal savings 
and loan associations at variable rates, 
and for the purpose of effecting such 
amendment, hereby amends said 
8 545.3-1 as hereinafter set forth, effec­
tive July 1,1966.

Subparagraph (2) of paragraph (b ), 
and paragraph (g) of § 545.3-1, afore- 

hereby amended to read as

§ 545.3—1 Distribution of earnings at 
variable rates.

ib) Eligibility requirements. * * * 
e 27? ^counts evidenced by separate
pvi. Ucaies. A savings account which is

ky a separate certificate, as 
E * «  111 Paragraph (c) of this sec-
datfi’ is?ue<* and dated on or after the 

01 such resolution, may receive 
catT111? 8 on tlle amount of such certifi-
rat.  kL *  ra ê Wgher than the regular 
rate, but not in excess of—

(i) 4% percent per annum if such ac­
count is maintained at not less than  
$1,000 for a continuous period of not less 
than 6 months commencing on the date 
of such certificate; and

(ii) 5 percent per annum if such ac­
count is maintained at not less than 
$1,000 for a continuous period of not less 
than 6 months, commencing on the date 
of such certificate, and, unless otherwise 
approved by the Board, in a Federal 
association which, as of December 31, 
1965, distributed earnings on its savings 
accounts at a per annum rate of 4% 
percent or more.
No such certificate shall be issued pur­
suant to this subparagraph (2) for any 
amount that is not an integral multiple 
of $1,000. If such savings account is 
evidenced by more than one separate 
certificate, the provisions of this sub- 
paragraph (2) shall be as fully appli­
cable to each such certificate as if each 
such certificate evidenced a separate 
savings account.

* * * * *
(g) Exception. No Federal associa­

tion may make or provide for any dis­
tribution of earnings pursuant to this 
section at any time unless its regular 
rate is 5 percent per annum or less.
(Sec. 5, 48 Stat. 132, as amended; 12 U.S.C. 
1464. Reorg. Plan No. 3 of 1947, 12 P.R. 4981,
3 CPR, 1947 Supp.) -

By the Federal Home Loan Bank 
Board.

[seal] Harry W. Caulsen,
Secretary.

[P.R. Doc. 66-6952; Piled, June 23, 1966;
8:50 a.m.]

[No. 19,993]

PART 545— OPERATIONS 
Cash and Government Obligations 

J une 20, 1^66.
Resolved that, notice and public proce­

dure having been duly afforded (31 F.R. 
7355) and all relevant material presented 
or available having been considered by 
it, the Federal Home Loan Bank Board, 
upon the basis of such consideration and 
of determination by it of the advisability 
of amendment of § 545.8-2 of the rules 
and regulations for the Federal Savings 
and Loan System (12 CFR 545.8-2) to 
reduce the required liquidity for Federal 
savings and loan associations, and for 

„the purpose of effecting such amend­
ment, hereby amends said § 545.8-2 to 
read as follows, effective July 1,1966.
§ 545.8—2 Cash and Government obliga­

tions.
A Federal association shall not make 

or purchase any loan, other than ad­
vances on the sole security of its savings 
accounts, at any time when its cash and 
obligations of the. United States are not 
at least equal to 7 percent of the associa­
tion’s'Capital: Provided, That, until No­
vember 1, 1966, the foregoing figure of 
7 percent may be reduced, but not below 
6 percent, by the percentage that the 
maximum amount of net cash with­
drawals from the opening of business on

June 27, 1966, to the date of calculation 
is of the obligations of the member on 
withdrawable accounts at the opening 
of business on June 27, 1966. For the 
purposes of this section:

(a) A loan shall be deemed to have 
been made as of the date of the note 
or bond evidencing the same, and a 
loan shall be deemed to have been pur­
chased as of the date of payment 
therefor;

(b) The term “cash” means cash on 
hand, unpledged deposits in a Federal 
Home Loan Bank or State bank per­
forming similar reserve functions, and 
unpledged demand deposits in domestic 
banks, not under the control or in the 
possession of appropriate supervisory 
authority..

(c) The term “obligations of the 
United States” means all unpledged evi­
dences of indebtedness issued by the 
United States and all unpledged evi­
dences of indebtedness issued by any 
agency or instrumentality of the United 
States which are by statute fully guaran­
teed as to principal and interest by the 
United States.
(Sec. 5, 48 Stat. 132, as amended; 12 U.S.C. 
1464. Reorg. Plan No. 3 of 1947 12 P.R. 4981, 
3 CFR, 1947 Supp.) *•

By the Federal Home Loan Bank 
Board.

[seal] Harry W. Caulsen,
Secretary.

[P.R. Doc. 66-6953; Piled, June 23, 1966; 
8:50 a.m.]

[No. 19,995]

PART 555— BOARD RULINGS 
Certificates of Deposit

J une 20, 1966.
Whereas by Federal Home Loan Bank 

Board Resolution No. 19,993 this Board 
has amended § 545.8-2 of the rules and 
regulations for the Federal Savings and 
Loan System (12 CFR 545.8-2) to elim­
inate time deposits, other than time de­
posits in Federal Home Loan Banks and 
State banks performing similar reserve 
functions, from the definition of cash; 
and

Whereas said proposed amendment re­
quires the rescission of § 555.10 of the 
rules and regulations for the Federal 
Savings and Loan System (12 CFR
555.10) ;

It is hereby resolved that the Federal 
Home Loan Bank Board, upon the basis 
of consideration by it of the advisibility 
of the rescission hereinafter set forth, 
and for the purpose of effecting such 
rescission, hereby rescinds § 555.10 of the 
rules and regulations for the Federal 
Savings and Loan System (12 CFR
555.10) , effective July 1,1966.
(Sec. 5, 48 Stat. 132, as amended; 12 U.S.C. 
1464. Reorg. Plan No. 3 of 1947, 12 P.R. 4981,
3 CPR, 1947 Supp.)

By the Federal Home Loan Bank 
Board.

[seal] Harry W. Caulsen,
Secretary.

[P.R. Doc. 66-6954; Piled, June 23, 1966; 
8:50 ajn.]
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[No. 20,002]

PART 556— STATEMENTS OF 
POLICY

J une 20, 1966,
Resolved that the Federal Home Loan 

Bank Board, upon the basis of considera­
tion by it of the advisability of revising 
and codifying its statement of policy re­
lating to the continued inclusion of time 
deposits as cash adopted by the Board 
on May 16, 1966, and duly published in 
the F ederal R egister on May 20, 1966 
(31 F.R. 7362'), and for the purpose of 
effecting such revision and such codifi­
cation hereby amends the rules and regu­
lations for the Federal Savings and Loan 
System (12 CFR, Chapter V, Subchapter 
C) by adding at the end of said Sub­
chapter C a new part, Part 556 to read 
as follows:
§ 556.1 Continued inclusion of time de­

posits as cash.
(a) Under § 545.8-2 (b) of this chapter 

of the rules and regulations for the Fed­
eral Savings and Loan System, “cash” 
is defined as cash on hand, unpledged 
deposits in a Federal Home Loan Bank 
or a State bank performing similar re­
serve functions, and unpledged demand 
deposits in banks not in the possession 
of appropriate supervisory authorities.

(b) Federal savings and loan associa­
tions had, under a former ruling of the 
Board, been permitted to count time de­
posits open account and time certificates 
of deposit as cash within specified limits.

(c) In the circumstances, the Board 
has determined, as a matter of policy, 
to allow time deposits open account and 
time certificates of deposits to be counted 
as cash according to the following sched­
ule and extent:

(1) Time certificates of deposit made 
or renewed prior to May 20, 1966, may 
be counted as cash until July 1, 1967, 
or their expiration date (or first alterna­
tive maturity after September 30, 1966), 
whichever is earlier;

(2) Time certificates of deposit re­
newed between May 20, 1966, and Sep­
tember 30, 1966, for a period not in 
excess of ninety days may be counted as 
cash until the expiration of such re­
newal period;

(3) Time deposits open account sub­
ject to a notice period of not more than 
30 days may be counted as cash until 
July 1,1968; and

(4) No time deposit open account or 
deposit evidenced by a certificate of de­
posit shall be considered as cash unless
(i) the association itself made the deposit 
in question, (ii) the deposit, together 
with all other time deposits of the asso­
ciation in the same bank, does not ex­
ceed the greater of one-fourth of 1 per­
cent of such bank’s total deposits as of 
the bank’s last published statement of 
condition or $10,000, and (iii) no consid­
eration was received from a third party 
in connection with the making of the 
deposit.
(Sec. 5, 48 Stat. 132, as amended; 12 U.S.C. 
1464. Reorg. Plan No. 3 of 1947,12 F.R. 4981, 
3 CFR, 1947 Supp.)

By the Federal Home Loan Bank 
Board.

[ seal] Harry W. Caulsen,
Secretary.

[FJt. Doc. 66-6955; Filed, June 23, 1966; 
8:51 a.m.]

[No. FSLIC—2,632]

SUBCHAPTER D— FEDERAL SAVINGS AND LOAN 
INSURANCE CORPORATION

PART 561— DEFINITIONS 
Slow Loans

J une 9,1966.
Resolved that the Federal Home Loan 

Bank Board, upon the basis of considera­
tion by it of the advisability of amend­
ment of § 561.16 of the Rules and Regu­
lations for Insurance of Accounts (12 
CFR 561.16) as hereinafter set forth, to 
provide specific treatment for advances 
by insured associations for real estate 
taxes, insurance premiums and similar 
purposes, and for the purpose of effect­
ing such amendment, hereby amends said 
§561.16, as follows, effective June 30, 
1966.

Paragraph (e) of § 561.16 of the Rules 
and Regulations for Insurance of Ac­
counts is hereby amended to read as 
follows:
§ 5 6 1 .1 6  Slow loans.

afe *  *  *  *

(e) Any loan or land contract that has 
been modified or refinanced within the 
preceding 12 months while contractually 
delinquent, except a mortgage loan or 
land contract (1) more than 2 years old 
and less than 30 days (1 month) con­
tractually delinquent at the time of the 
modification or refinancing and not pre­
viously modified or refinanced subse­
quent to January 1,1964, or (2) modified 
or refinanced to provide for payment of 
real estate taxes, other governmental as­
sessments, hazard insurance premiums, 
or water or sewer rent or charges, if pro­
vision is made for repayment within the 
succeeding 12 months of the funds so 
advanced.

*  *  *  *  *

(Secs. 402, 403, 48 Stàt. 1256, 1257, as 
amended; 12 TJ.S.C. 1725, 1726. Reorg. Plan 
No. 3 of 1947,12 F.R. 4981, 3 CFR, 1947 Supp.)

Resolved further that, as the foregoing 
amendment is designed to provide more 
appropriate treatment, commencing in 
this accounting period, for loans modi­
fied or refinanced for the payment of 
real estate taxes, other governmental 
assessments, hazard insurance premiums 
or water or sewer rent or charges, the 
Board hereby finds that notice and pub­
lic procedure on the said amendment are 
unnecessary under the provisions of 
§ 508.12 of the general regulations of the 
Federal Home Loan Bank Board (12 CFR 
508.12) and section 4(a) of the Adminis­
trative'Procedure Act, and, for the same 
reason, the Board hereby finds that post­
ponement of the effective date under the 
provisions of § 508.14 of the general reg­
ulations of the Federal Home Loan Bank 
Board and section 4(c) of the Adminis-

trative Procedure Act is not required and 
the Board hereby provides that the above 
said amendment shall become effective 
as hereinbefore set forth.

By the Federal Home Loan Bank 
Board.

[ seal] Harry W. Caulsen,
Secretary.

[F.R. Doc. 6676956 ; Filed, June 23, 1966; 
8:51 a.m.]

[No. FSLIC—2,644]

PART 561— DEFINITIONS 
Cash

J une 20, 1966.
Resolved that, notice and public pro­

cedure having been duly afforded (31 
F.R. 7356) and all relevant material pre­
sented or available having been consid­
ered by it, the Federal Home Loan Bank 
Board, upon the basis of such considera­
tion and of determination by it of the 
advisability of amendment of § 561.18 of 
of the Rules and Regulations for Insur­
ance of Accounts (12 CFR 561.18) and 
for the purpose of effecting such amend­
ment, hereby amends said § 561.18 to 
read as follows, effective July 1, 1966:
§ 561.18 Cash.

The term “cash” means cash on hand, 
unpledged deposits in a Federal Home 
Loan Bank or State bank performing 
,gimiifl.r reserve functions, and unpledged 
demand deposits in domestic banks, not 
under the control or in the possession 
of appropriate supervisory authority.
(Secs. 402, 403, 48 Stat. 1256, 1257, as amend­
ed; 12 U.S.C. 1725, 1726. Reorg. Plan No. 3 
of 1947, 12 F Jt. 4981, 3 CFR, 1947 Supp.)

By the Federal Home Loan Bank 
Board.

[ seal] H arry W. Caulsen,
Secretary.

[F.R. Doc. 66-6957; Filed, June 23, 1966;
8:51 a.m.]

[No. FSLIC—2,643]
PART 563— OPERATIONS 

Required Amounts and Maintenance 
of Federal Insurance Reserve 

J une 20, 1966.
Resolved that, notice and public 

»rocedure having been duly afforded (*>1 
\R. 7356) and all relevant material 
»resented or available having been cons­
idered by it, the Federal Home Loan 
3ank Board, upon the basis of such con- 
ideration and of determination by it o 
he advisability of amending § 563.U 01 
he Rules and Regulations for Insurance 
>f Accounts (12 CFR 563.13) and for the 
lurpose of effecting such amendnie , 
lereby amends said § 563.13 as folio . 
iffective July 1,1966: .

1. Paragraph (a) of § 563.13 of
Rules and Regulations for Insurance o 
Accounts is hereby amended by revoking 
subparagraph (3). __.

2. Subparagraph (1) of paragraph
>f § 563.13 of the Rules and Regulations
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for Insurance of Accounts is hereby 
amended to read as follows: *

(b) Semiannual credits. (1) An in­
sured institution shall not be required 
to make any credit to its Federal insur­
ance reserve account under this para­
graph at any time when its adjusted net 
worth is at least 10 percent of its speci­
fied assets at the close of the semiannual 
period.

3. Paragraph (b) of § 563.13 of the 
Rules and Regulations for Insurance of 
Accounts is hereby amended by revoking 
subparagraph (5).

4. Paragraph (b) of § 563.13 of the 
Rules and Regulations for Insurance of 
Accounts is hereby amended by adding, 
immediately after subparagraph (4), a 
new subparagraph, subparagraph (5), to 
read as follows:

(5) During the three semiannual pe­
riods commencing on and after July 1, 
1966, the 10 percent of net income semi­
annual credit requirement in subpara­
graphs (2) and (3) of this paragraph 
shall be 5 percent of net income.

5. Paragraph (c) of § 563.13 of the 
Rules and Regulations for Insurance of 
Accounts is hereby amended to read as 
follows:

(c) Limitations on payment of divi­
dends or interest. Any insured institu­
tion which has failed to meet the require­
ments of this section shall not declare, 
pay or advertise dividends or interest for 
the semiannual period subsequent to the 
immediately succeeding semiannual pe­
riod, in excess of the amount approved 
by the Corporation, unless, in such im­
mediately succeeding semiannual period, 
the institution has credited to its Federal 
insurance reserve account an amount 
equal to the total deficiency in required 
credits under paragraph (b) of this sec­
tion plus the required credits thereunder 
for such period, and is in conformity with 
paragraph (a) of this section require­
ments at the end of such period.
(Secs. 402, 403, 48 Stat. 1256, 1257, as amend­
ed; 12 U.S.C. 1725, 1726. Reorg. Plan No. 3 of 
1947,12 F.R. 4981, 3 CFR, 1947 Supp.)

Resolved further that the Board here­
by finds that it is desirable to have the 
effective date coincide with the begin­
ning of the semiannual period utilized 
by the majority in number of insured in­
stitutions subject to the regulation and 
therefore finds that the regulation shall 
become effective as hereinabove noted.

By the Federal 
Board. Home Loan Bank

[seal] Harry W . Caulsen,
Secretary.

[P.R. Doc. 66-6958; Piled, June 23, 1966; 
8:51 a.m.]

[No. FSLIC—2,645]

PART 570— BOARD RULINGS 
Cash

J une 20,1966.
Whereas, by Federal Home Loan Bank 

Resolution No. FSLIC-2,644 this 
o has amended § 561.18 of the Rules 

a Regulations for Insurance of Ac­

counts (12 CFR 561.18) to eliminate time 
deposits, other than time deposits in 
Federal Home Loan Banks and State 
banks performing similar reserve func­
tions, from the definition of cash; and

Whereas said proposed amendment re­
quires the rescission of § 570.1 of the 
Rules and Regulations for Insurance of 
Accounts (12 CFR 570.1) ;

It is hereby resolved that the Federal 
Home Loan Bank Board, upon the basis 
of consideration by it of the advisability 
of the rescission hereinafter set forth, 
and for the purpose of effecting such re­
scission, hereby rescinds § 570.1 of the 
Rules and Regulations for Insurance of 
Accounts (12 CFR 570.1), effective July
1,1966.
(Secs. 402, 403, 48 Stat. 1256, 1257, as amend­
ed; 12 U.S.C. 1725, 1726. Reorg. Plan No. 3 of 
1947,12 P.R. 4981, 3 CPR, 1947 Supp.)

By the Federal Home Loan Bank 
Board.

[ seal] Harry W. Caulsen,
Secretary.

[P.R. Doc. 66-6959; Piled, June 23, 1966;
8:51 a.m.]

[No. FSLIC—2,646]

PART 571— STATEMENTS OF 
POLICY

Continued Inclusion of Time Deposits 
As Cash

J une 20, 1966.
Resolved that the Federal Home Loan 

Bank Board, upon the basis of consider­
ation by it of the advisability of revising 
and codifying its statement of policy re­
lating to the continued inclusion of time 
deposits as cash adopted by the Board 
on May 16, 1966, and duly published in 
the F ederal R egister on May 20, 1966 
(31 F.R. 7362), and for the purpose of 
effecting such revision and such codifi­
cation, hereby amends Part 571 of the 
rules and regulations for the Federal 
Savings and Loan Insurance Corporation 
(12 CFR Part 571) by adding, immedi­
ately after § 571.1 a new section, § 571.2, 
to read as follows:
§ 571.2 Continued inclusion of time de­

posits as cash.
(a) Under § 561.18 of this chapter of 

the Rules and Regulations for Insurance 
of Accounts, “cash” is defined as cash on 
hand, unpledged deposits in a Federal 
Home Loan Bank or a State bank per­
forming similar reserve functions, and 
unpledged demand deposits in banks not 
in the possession of -appropriate super­
visory authorities.

(b) Insured institutions had, under a 
former ruling of the Board, been per­
mitted to count time deposits open ac­
count and time certificates of deposit 
as cash within specified limits.

(c) In the circumstances, the Board 
has determined, as a matter of policy, to 
allow time deposit open account and time 
certificates of deposits to be counted as 
cash according to the following schedule 
and extent:

(1) Time certificates of deposit made 
or renewed prior to May 20,1966, may be

counted as cash until July 1, 1967, or 
their expiration date (or first alterna­
tive maturity after September 30, 1966), 
whichever is earlier;

(2) Time certificates of deposit re­
newed between May 20, 1966, and Sep­
tember 30, 1966, for a period not in ex­
cess of ninety days may be counted as 
cash until the expiration of such renewal 
period,*-

(3) Time deposits open account sub­
ject to a notice period of not more than 
30 days may be counted as cash until 
July 1, 1968; and

(4) No time deposit open account or 
deposit evidenced by a certificate of de­
posit shall be considered as cash unless 
(i) the association itself made the de­
posit in question, (ii) the deposit, to­
gether with all other time deposits of 
the association in the same bank, does 
not exceed the greater of one-fourth of 
one percent of suclr bank’s total deposits 
as of the bank’s last published statement 
of condition or $10,000, and (iii) no con­
sideration was received from a third 
party in connection with the making of 
the deposit.
(Secs. 402, 403, 48 Stat. 1256, 1257, as 
amended; 12 U.S.C. 1725, 1726. Reorg. Plan 
No. 3, of 1947, 12 P.R. 4981, 3 CFR, 1947 
Supp.)

By the Federal Home Loan Bank 
Board.

[seal] Harry W . Caulsen,
Secretary.

[F.R. Doc. 66-6960; Plied, June 23, 1966;
8:51 a.m.]

[No. FSLIC—2647]

PART 571— STATEMENTS OF 
POLICY

Procedure and Policy Concerning In­
stitutions Failing To Meet Require­
ments of Insurance Regulation 
563.13

J une 20, 1966.
Resolved that, the Federal Home Loan 

Bank Board, upon the basis of considera­
tion by it of the advisability of revising 
and codifying its statement of procedure 
and policy concerning institutions failing 
to meet requirements of Insurance Reg­
ulation 563.13 adopted by the Board on 
February 23, 1966, and duly published in 
the F ederal R egister on March 1, 1966 
(31 F.R 3229), and for the purpose of 
effecting such revision and such codifica­
tion, hereby amends Part 571 of the 
Rules and Regulations for Insurance of 
Accounts (12 CFR Part 571) by adding, 
immediately after § 571.2, a new section, 
§ 571.3, to read as follows:
§ 571.3 ^Procedure and policy concern­

ing institutions failing to meet re­
quirements of Insurance Regulation 
563.13.

Insurance Regulation 563.13 provides, 
among other things, that when an insured 
institution fails to make the required trans­
fers to its reserves, such institution may not 
declare, advertise, or pay dividends, in the 
semiannual period subsequent to the imme­
diately succeeding semiannual period, in
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excess of an amount approved by the Federal 
Savings and Loan Insurance Corporation. 
This provision of the regulation requires a 
review of those cases involving a failure to  
comply with the requirements of the regula­
tion and a determination as to the course of 
action to be followed in each case. This 
statement of Board policy establishes the 
procedure to be followed in such cases and 
states the guidelines to be used in evaluating 
such institutions and recommending a spé­
cifie course of action in each such case.

I . P r o c e d u r e .  The following procedure 
shall apply in all cases in which an institu­
tion has failed to meet the requirements of 
Insurance Regulation 563.13 for its most 
recent semiannual period. The appropriate 
supervisory agent for the Board shall give 
the board of directors of the institution 
written notice of the determination of a de­
ficiency and the amount thereof within sixty 
(60) days after the institution has filed its 
semiannual report for that period. The 
written notice shall also contain such super­
visory requests and recommendations for cor­
rective action as may be appropriate to the 
situation and shall contain advice that until 
such time as the institution receives written 
notice of the Corporation’s determination as 
to the amount of dividend or interest to be 
declared, advertised, or paid, the institution 
should not declare, advertise, or pay any 
dividends or interest for or during the semi­
annual period in which it may be subject to 
limitation by the Corporation.

The institution shall have fifteen ( 15) days 
from the date of the written notice from the 
supervisory agent in which to submit evi­
dence of compliance with supervisory re­
quests or recommendations or to submit any 
memoranda or other material relevant to the 
Board’s determination as to the amount of 
dividend or interest to be declared, adver­
tised, or paid.

The supervisory agent, after evaluation of 
the institution on the basis of the determina­
tive factors set forth in the latter part of 
this statement and consideraion of any 
corrective action taken and of any material 
submitted by the institution, shall make 
his recommendation of action to be taken. 
This recommendation, together with all 
relevant supporting data, shall be trans­
mitted to the appropriate regional supervisor 
of the Board’s Office of Examinations and 
Supervision.

The regional supervisor shall review the 
supervisory agent’s evaluation and recom­
mendation and any material submitted by 
the institution and shall make an independ­
ent evaluation sufficient to support his own 
recommendation of action to be taken. The 
evaluation, recommendations, and any sup­
porting data shall be transmitted to the 
Director, Office of Examinations and Supervi­
sion, who will submit to the Board a recom­
mendation for appropriate action.

The Board shall reach a decision as to the 
appropriate action to be taken, and written 
notice thereof shall be sent to the institu­
tion by the appropriate supervisory agent at 
least thirty (30) days before the end of the 
current semiannual period. If additional 
information is found necessary as to an asso­
ciation’s operations or the conditions on 
which approval of a particular rate or amount 
of dividends or interest might be warranted, 
the association shall be so notified in a 
similar manner.

The institution shall have the right to sub­
mit to the Supervisory Agent a written peti­
tion for reconsideration, within fifteen (15) 
days from the date of the written notice of 
the Board’s decision. If the institution de­
cides to petition for reconsideration, it may 
submit with the petition additional memo­
randa or other relevant material for con­
sideration by the Board. The Supervisory 
Agent shall make his recommendation with

respect to the matter and transmit it, to­
gether with the petition and any relevant 
supporting data, to  his Regional Supervisor, 
who will make his own recommendation. 
The petition, recommendations, and any 
relevant supporting data shall be transmitted 
to the Director, Office of Examinations and 
Supervision, who will submit to the Board his 
own recommendation for appropriate action. 
The Supervisory Agent shall promptly notify 
the institution, in writing, of the action taken 
by the Board on the petition for recon­
sideration.

In cases where an institution has com­
pletely cured its deficiency, or where it has 
a relatively minor deficiency, scheduled items 
of less than 4 percent of specified assets, 
moderate expense ratios, and a dividend or 
interest rate not above that paid in the two 
preceding semiannual periods or not above 
that paid by a majority (in number) in its 
standard metropolitan statistical area (or 
community if not in a standard metropolitan 
statistical area), and if the Supervisory Agent 
has recommended that the dividend or in­
terest rate not be adjusted* the appropriate 
Regional Supervisor, if he concurs in such 
recommendation, has the authority, dele­
gated by the Board, to determine that rate 
adjustment is not required.

If the Supervisory Agent so recommends, 
and the Regional Supervisor concurs in such 
recommendation, the Regional Supervisor is 
authorized to determine th at rate adjustment 
is not required in the case of any institution 
which at any semiannual closing on or after 
June 30, 1966, fails to meet the semiannual 
credit requirements of paragraph (b) of In­
surance Regulation 563.13, if the total credits 
made by such institution during that semi­
annual period would.have met the credit re­
quirements of paragraph (b) of Insurance 
Regulation 563.13 as amended effective July 1, 
1966.

I I .  E v a lu a t io n —A. B a s ic  p o lic y .  In the 
evaluation of insured institutions which have 
failed to meet the requirements of Insurance 
Regulation 563.13 and in making recom­
mendations for specific courses of action to 
be employed, all parties will be guided by the 
principle embodied in section 403(b) of Title 
IV of the National Housing Act, namely, that 
the Federal Savings and Loan Insurance Cor­
poration has the right and the duty to require 
insured institutions to establish and main­
tain adequate reserves before paying 
dividends.

The fact that an adjustment in dividend 
rate might place an institution below the 
level paid by others does not, in and of itself, 
constitute adequate grounds for not recom­
mending an adjustment.

No dividend, either cash or stock, on per­
manent reserve or guarantee stock should 
be declared by an institution which fails to 
meet its reserve requirements.

B. P r in c ip a l  d e t e r m in a t iv e  fa c t o r s .  I t  is 
not possible or feasible to identify or to state 
categorically or inflexibly all of the criteria 
or considerations which anyone could or 
would use in all instances in making a de­
termination as to the need for a specific 
course of action. Many varied factors must 
be considered, separately and in context, and 
in the light of operations of each individual 
institution. However, the following areas of 
operation by an insured institution should 
be of paramount concern, and essential facts 
and information with respect thereto should 
in large "measure constitute the basis for 
recommending a specific course of action.

1. M in im u m  a d ju s t m e n t  f o r  in s t i t u t io n  
w h ic h  c o u ld  h a v e  m e t  r e q u ir e m e n t . An in­
stitution which, after having been advised 
that it could have met the regulatory re­
quirement by transfer from an existing eli­
gible source, failed to take such action shall 
be considered for adjustment of its rate to a

point at least 0.10 percent below the rate 
last paid by the institution.

2. E x t e n t  o f  f a i lu r e .  An institution which 
failed by only a minor extent to make the 
required transfer would obviously be a likely 
candidate for more favorable consideration. 
However, such a minor failure may not al­
ways, of itself, establish valid grounds for a 
favorable recommendation. In any event, a 
major effort should be made to secure cor­
rection of the cause of minor failures, so 
as to avoid further deterioration.

3. S o u n d n e s s  o f  o p e r a t io n .  It is the view 
of the Board that soundly operated institu­
tions will meet changing demand-supply 
conditions by making timely and necessary 
adjustments in operating policies and prac­
tices. An above-average amount of sched­
uled items, in many institutions, is a reflec­
tion of the failure to adjust lending to more 
moderate rates of overall growth or demand 
for housing. Consequently, scheduled items 
are considered to be an important factor 
in evaluating the soundness of operations.

An institution’s ratio of scheduled items to 
total assets as compared to national aver­
ages must be an important factor in any 
evaluation. The accumulation of an above- 
average amount of scheduled items should 
raise serious doubt as to the advisability of 
permitting unrestricted competition for ad­
ditional funds.

It is recognized that there may be special 
situations peculiar to a few areas, and these 
should be covered by qualitative comment. 
However, weak or deteriorating economic 
conditions are not of themselves a valid 
reason for recommending against dividend 
rate adjustment, since such conditions 
strongly suggest th at an institution may not 
be able to employ funds it receives in a 
sound, economical manner.

4. E c o n o m y  o f  o p e r a t io n .  The less eco­
nomical an institution’s operation, the less 
able it is to comply with the reserve regula­
tion and the more likely it is to accumulate 
scheduled items by the adoption of unsound
policies and practices.

The ratio of expenses to average total 
assets as compared to a national average, 
with allowance for size and age, is an im­
portant factor in the evaluation of an institu­
tion’s economy of operation.

It is recognized that during the three-year 
period following insurance of accounts an in­
stitution having less than $5 million in sav­
ings may have special problems with respect 
to its expense ratio, and these factors should 
be covered by qualitative comments.

5. D iv id e n d  r a t e  p r a c t ic e s .  Dividend rate 
practices are considered to be a major factor 
in an evaluation since a high dividend rate 
can preclude adequate reserve allocations, 
thus running counter to the basic principle 
that an insured institution has an obligation 
to provide reserves satisfactory to the Insur­
ance Corporation before paying dividends. 
Furthermore, there is a close association be­
tween high dividend rates and higher than
average scheduled items.

An institution which fails to make its 
required reserve allocations in the two semi­
annual periods following an increase in divi­
dend rate will not be awarded any signifi­
cant degree of consideration for ; rate 
continuance, since the increased rate will be 
regarded as a substantial contributory factor 

__ i ____ a u ____  «m a Ivm 4-VtA r n m i i r P f l  fll lO "

cations.
If an institution is paying a dividend at 

a rate above that paid by a majority in lts 
standard metropolitan statistical area, or 
community (if not in a standard metropol­
itan statistical area), it is the Board’s view

most seriously for rate adjustment.
6. O th e r  c o n s id e r a t io n s .  While the con­

dition and operations of an institution ae 
measured by the factors set out above would
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generally be determinative for the purposes 
of this program, the identification of those 
matters should not be construe«} as exclud­
ing the consideration of other matters, sepa­
rately or in context with one or more of 
the factors stated above, which also may be 
indicative of the need for limiting an insti­
tution's pursuit of additional funds.

Among other considerations to which care­
ful attention should be given are heavy 
promotional activity, rapid growth, pursuit 
of high-yield assets, large ratios of construc­
tion loans accompanied by high foreclosure 
rates or scheduled items, and weak or declin­
ing reserve positions.
(Secs. 402, 403, 48 Stat. 1256, 1257, as 
amended; 12 U.S.C. 1725, 1726. Reorg, Plan 
No. 3 Of 1947,12 F.R. 4981, 3 CFR, 1947 Supp.)

By the Federal Home Loan Bank 
Board.

[seal] H arry W . Catjlsen,
Secretary.

[F.R. Doc. 66-6961; Filed, June 23, 1966;
8:51 a.»*.]

Title 18— CONSERVATION OF 
POWER AND WATER RESOURCES

Chapter I— Federal Power 
Commission

SUBCHAPTER B— REGULATIONS UNDER THE 
FEDERAL POWER ACT

[Docket No. R-303; Order 323]

PART 4— LICENSES, PERMITS, AND 
DETERMINATION OF PROJECT 
COSTS

Hydroelectric License Applications; 
Exhibit Relating to Protection and 
Enhancement of Fish and Wildlife 
Resources

J une 17, 1966.
On April 19, 1966, the Commission 

issued a notice of proposed rule making 
in this proceeding (31 F.R. 6379, Apr. 27, 
1966), wherein it proposed to amend 
Part 4, Regulations Under the Federal 
Power Act (18 CFR 4.41) to provide that 
an exhibit setting forth matters related 
to the conservation and enhancement of 
fish and wildlife resources affected by 
,.e Project be filed as part of license ap­

plications for proposed projects of more 
than 2,000 horsepower installed capacity, 
and constructed projects for which a new 
ucense is sought under section 15 of the 
Federal Power Act.

The exhibit will help expedite the 
processing of applications by identifying 
Potential problems with respect to fish 
and wildlife resources and suggesting 
Possible solutions thereto upon the filing 
oi an application. It will also facilitate 
"he Commission’s compliance with the 
requirements of the Fish and Wildlife 
R«°«°rwnation Act (16 U.S.C. secs. 661- 
oobc) for consultation with the U.S. Fish 
and Wildlife Service, Department of the 
wiirtvi* and aPPropriate State fish and

J"fire agencies on the conservation and 
s™„?’ncernen*' °* fish and wildlife re- 
ources affected by a project.

We received 32 responses to the notice : 
23 of these1 expressed~unqualified ap­
proval of the proposed rule, and 1 
opposed its adoption as unnecessarily 
duplicative of existing requirements.2 
The balance,3 while generally supporting 
the rule, expressed certain i eservations 
and suggested various modifications 
which we shall deal with below.

The Southern California Edison Co., as 
well as the Montana Power Co., point to 
the ̂ possible duplication in Exhibit S of 
materials already required in Exhibit R. 
Although the subject of recreational 
facilities may relate to fish and wildlife, 
the problems relating to fish and wildlife 
obviously go far beyond those involved in 
a recreational plan and should be dealt 
with separately. Moreover, the conser­
vation and enhancement of fish and wild­
life is considered separately in legislation 
on this subject (16 Ü.S.C. 661-666C ). We 
shall, however, provide that matters 
covered in Exhibit R need only be in­
cluded in Exhibit S by reference.

Colorado Wildlife Federation, Inc., in­
dicated its support for the rule so long 
as it is supplemental to the Fish and 
Wildlife Coordination Act and not in lieu 
of it. In this regard, we wish to make 
clear that the requirement for Exhibit S 
is not intended to supersede the provi­
sions of the Coordination Act. It will, 
however, facilitate the Commission’s 
compliance with those provisions. The 
Colorado Federation also suggested the 
addition of language to include areas af­
fected by the project as well as those 
within the project boundary, in the prep­
aration of Exhibit S. It is not our in­
tention to exclude from consideration in 
the preparation of Exhibit S, fish and 
wildlife resources affected by the project 
which are outside of the project bound-

1 (1) State of New Hampshire, Fish and 
Game Department; (2) State of Montana, 
Department of Fish and Game; (3) State of 
Minnesota, Department of Conservation; (4) 
State of Idaho, Fish and Game Department; 
(5) International Association of Game, Fish 
and Conservation Commissioners; (6) Wild­
life Management Institute; (7) Medical Col­
lege of South Carolina; (8) Federated Sports­
men’s Clubs of New Hampshire, Inc.; (9) City 
of Seattle, Department of Lighting; (10) De­
partment of the Interior; (11) Arizona Game 
Protective Association; (12) Oklahoma Re­
sorts, Inc.; (13) Pennsylvania Power & Light 
Co.; (14) The High Rock Lake Association; 
(15) Sport Fishing Institute; (16) City of 
Tacoma, Wash., Department of Public Utili­
ties; (17) Director, Marine Biological Labora­
tory, Woods Hole, Mass.; - (18) State of 
Alabama, Department of Conservation; ( 1 9 ) 
Massachusetts Wildlife Federation; (20) 
Commonwealth of Pennsylvania, Depart­
ment of Forests and Waters; (21) South 
Carolina Wildlife Federation; (22) State of 
North Carolina Wildlife Resources Commis­
sion; and (23) The Wilderness Society.

2 The Montana Power Co.
3 The Izaak Walton -League of America; 

(2) Colorado Wildlife Federation, Inc.; (3) 
Puget Sound Power & Light Co.; (4) State of 
California Resources Agency, Department of 
Fish and Game; (5) Southern California 
Edison Co.; (6) Pacific Power & Light Co.; 
(7) Forest Service, U.S. Department of Agri­
culture; and (8) State of Colorado Depart­
ment of Game, Fish and Parks.

ary, e.g. hatcheries and releases for 
downstream fish resources. We are 
modifying the language of the proposed 
amendment to clarify this point.

The .Puget Sound Power & Light Co. 
objects to the portion of the proposed 
rule which would require an applicant 
to consider the enhancement of fish and 
wildlife resources, in addition to conser­
vation, in the preparation of Exhibit S, 
asserting that (1) it is contrary to the 
established policy of providing solely for 
the conservation of fish and wildlife re­
sources; (2) it shifts the responsibility 
for enhancement from the public in gen­
eral to ratepayers of the licensee thereby 
imposing on them a financial burden for 
a function not properly chargeable to 
them; and (3) it would be difficult for a 
licensee to determine iri advance the ex­
tent to which it would have to pay for 
the improvement of fish and wildlife re­
sources. We do not agree that an appli­
cant should limit itself to the considera­
tion of conservation of existing fish and 
wildlife resources in the preparation of 
Exhibit S. While our prime objective is, 
of course, the conservation of fish and 
wildlife resources which may be affected 
by a hydroelectric project, it would in­
deed be shortsighted to overlook oppor­
tunities which may present themselves 
for enhancing such resources or to fail to 
require potential licensees to give con­
sideration to these matters in the course 
of preparing their applications. In re­
sponse to its second contention, where 
the enhancement of fish and wildlife re­
sources is feasible in connection with the 
conservation of such resources, the li­
censee may be required to bear necessary 
costs therefor as it does all other reason­
able costs associated with the project as 
licensed by the Commission under sec­
tion 10(a) of the Federal Power Act. As 
for determining in advance the cost for 
improving fish and wildlife resources, we 
are providing in the rule that Applicants 
furnish cost estimates, as part of the ex­
hibit, with respect to all improvements 
proposed by the applicant. These es­
timates would not necessarily include 
those improvements which may be pre­
scribed during the term of the license.

The State of California-Resources 
Agency, Department of Fish and Game 
in its comment on the proposed rule has 
made several suggestions, one of which 
also raises the subject of enhancement 
of fish and wildlife resources. Contrary 
to the position of Puget Sound Power 
& Light Co., it urges that the matter of 
enhancement be emphasized. It cites 
as an example the Yuba River Project 
(FTC Project No. 2246) which incor­
porates features which will rehabilitate a 
significant salmon run. We believe that 
the language of the rule adopted will 
satisfactorily alert applicants to the im­
portance of giving consideration to en­
hancement of fish and wildlife resources 
in developing the exhibit. California 
makes another suggestion similar to that 
made by the Colorado Wildlife Federa­
tion, with respect to the affect of a proj­
ect upon fish and wildlife resources out­
side of the project area. As stated above, 
we have adopted this suggestion.
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The California Department in its com­

ments suggests that the potential appli­
cants be required as part of the Exhibit 
S report to set, forth detailed proposals 
considered necessary by the Department 
of the Interior-or appropriate state fish 
and wildlife agencies as well as by the 
applicant itself. We do not believe it 
would be appropriate to thus convert the 
proposed Exhibit S.to a joint proposal by 
the potential applicant and the appro­
priate Federal and State agencies or to 
require such applicant to include initially 
plans to which it does not subscribe. We 
have provided that the exhibit is to be 
prepared on the basis of studies made by 
the applicant after consultation and in 
cooperation with the appropriate Fed­
eral and State authorities and that the 
report contain a specific statement of 
the nature of this consultation and co­
operation. In addition, the Exhibit S 
submitted by the applicant will be re­
ferred to the appropriate Federal and 
State agencies for their own comment 
pursuant to the provisions of the Fish 
and Wildlife Coordination Act  and our 
rules and regulations (18 CFR 1.37, 4.31) 
thereby bringing the views of all con­
cerned before the Commission for con­
sideration. We believe that such a pro­
cedure rather than one requiring the 
applicants to speak for the agencies will 
provide the most appropriate way for 
achieving best results in this difficult 
area.

The California Department also con­
tends that the rule as proposed leaves 
doubt as to whether the applicant is 
fully responsible for the necessary study 
costs and suggests a clarifying change of 
appropriate language to make clear that 
the applicant is responsible for conduct­
ing or having conducted the studies upon 
which the exhibit must be based. We 
do not believe that any hard and fast 
rule should be adopted on this subject. 
The rule places an obligation upon the 
applicant to insure that the exhibit is 
based on adequate studies and an appli­
cant may make equitable arrangements 
with fish and wildlife agencies to pre­
pare appropriate studies for it, if they 
are willing to make such studies. In 
other cases, however, the applicant may 
retain fish and wildlife staff or consul­
tants to help it develop plans for this 
aspect of its potential project and the 
fish and wildlife agencies may see fit to 
make independent studies. We believe 
we would not encourage the most com­
prehensive planning if we attempted to 
prescribe a single mode of arrangement 
by rule.

In addition, the California Department 
urges that the requirement for Exhibit S 
be made applicable to minor projects. 
We believe that there may be merit to 
this suggestion, however, before making 
any determination thereon we shall so­
licit additional comments in a supple­
mentary rule making proceeding, while 
adopting the rule with respect to major 
license projects at this time.

The Forest Service, in addition to sug­
gesting that the rule not be limited in 
applicability to the project area, a sug­

gestion with which we have already indi­
cated our concurrence, recommends that 
consultation with the Forest Service be 
required where National Forest land is 
involved and suggests additional lan­
guage to effect this. We believe that 
such consultation would serve a useful 
purpose and we shall amend the proposed 
rule accordingly.

State of Colorado, Department of 
Game, Fish and Parks in its comments 
proposes that the rule be made appli­
cable to projects of 1,000 horsepower or 
more. As indicated above, we shall con­
sider this matter in a supplementary rule 
making proceeding. The Colorado De­
partment further proposes that an appli­
cant transmit a complete set of plans, 
included in the Exhibit. S, to the State 
Fish and Wildlife agency 1 year prior to 
a hearing upon the application. Such a 
requirement, in our view, would not be 
feasible. The rule as proposed requires 
applicant to consult with State agencies 
in the preparation of the exhibit. Such 
consultation, presumably, would take 
place well in advance of the filing of an 
application and a considerable period of 
time before a hearing, if any, would be 
held upon the application. Moreover, it 
should be noted that this Commission, 
upon the filing of the application would 
submit the Exhibit S to the appropriate 
State agencies for recommendations pur­
suant to the Fish and Wildlife Coordina­
tion Act and our rules. We have already 
indicated our agreement with another 
suggestion by the Colorado Department 
with respect to the applicability of Ex­
hibit S outside of project areas.

The Izaak Walton League of America 
suggests that the proposed Rule be 
broadened to include a requirement for 
detailed information about project effects 
on outdoor recreation resources in gen­
eral. The impact of a project upon the 
general recreation resources of an area 
would more appropriately be considered 
by an applicant in the preparation of 
Exhibit R which deals with the develop­
ment of recreational resources. Exhibit 
S is intended to apply solely to fish and 
wildlife resources.

In its comment the Pacific Power & 
Light Co. recommends that it be made 
clear that Exhibit S contain the specific 
plan for conservation, including func­
tional designs, if such plan and designs 
have been ̂ prepared. We believe this is 
made cleat by the rule. However, Pa­
cific’s primary concern seems .to be that 
a solution of all of the fish and wildlife 
problems may not be available prior to 
the filing of an application for license. 
The rule contemplates a reasonable at­
tempt to solve such problems prior to the 
filing of the application. As for the 
company’s suggestion that, where a pre­
liminary permit has been issued, Exhibit 
S include the results of the work required 
to be done with regard to conservation 
issues by the preliminary permit, we do 
not believe that any distinction is re­
quired, with respect to Exhibit S, between 
those applicants holding preliminary per­
mits and those who do not. In both in­
stances the Commission would be equally

concerned with the substance of the ex­
hibit prepared in accordance with the 
rule.

The Commission finds: The amend­
ment of §§ 4.31, 4.41, and 4.50 is neces­
sary and appropriate for the purposes of 
carrying out the provisions of the Federal 
Power Act.

The Commission, acting pursuant to 
the provisions of the Federal Power Act, 
as amended, particularly sections 4(e), 
9, 10(a), 10 (i), and 309 thereof (41 Stat. 
1065,1068; 49 Stat. 858; 16 U.S.C. 797(e), 
802,803,825h), orders:

(A) Part 4, Subchapter B, Chapter I, 
Title 18 of the Code of Federal Regula­
tions is amended as follows:

(1) Section 4.41 is amended by adding 
a new Exhibit S to read as follows:
§ 4.41 Required exhibits.

* * * * *
E x h ib it S. A repprt on the effect, if any, 

of the project upon the fish and wildlife re­
sources in the prpject area or in other areas 
affected by the project and proposals for 
measures considered necessary to conserve 
and, if practicable, to enhance fish and wild­
life resources affected by the project. The 
exhibit shall include functional design draw­
ings of any fish ladders proposed to be con­
structed in compliance with section 18 of 
the Federal Power Act, such other facilities 
or developments as may be necessary for the 
protection, conservation, improvement and 
mitigation of losses of fish and wildlife re­
sources in accordance with section 10(a) of 
the Act, and cost estimates for such facilities 
and developments. The Applicant shall pre­
pare this exhibit on the basis of studies made 
after consultation and in cooperation with 
the U.S. Fish and Wildlife Service, Depart­
ment of the Interior, and appropriate state 
fish and wildlife agencies and in the case of 
public lands, advise Federal Agencies having 
jurisdictional responsibilities therefor of its 
proposed plans. The exhibit shall include a 
statement on the nature and extent of ap­
plicant’s consultation and cooperation with 
the above agencies. To the extent those 
aspects of fish and wildlife related to recrea­
tion are covered in Exhibit R, a specific ref- 

"erence t6 Exhibit R will suffice.
(2) In order to provide an exception to 

the requirement for an Exhibit S with 
respect to applications for certain con­
structed projects, § 4.50 is amended by 
adding the following new paragraph:
§ 4.50 Contents.

# * * * *
E x h ib it S . This exhibit shall not be re­

quired for license applications on con­
structed projects, except with respect to ap­
plications for licenses under section 15 of the 
Federal Power Act.
(Secs. 4 (e ), 9, 10(a), 10(i), 41 Stat. 1065, 
1068; sec. 309, 49 Stat. 858; 16 U.S.C. 797(e), 
802, 803, 825h)

§ 4.31 [Amended]
(3) In order to conform § 4.31, Accept­

ance for Filing or Rejection of Applica­
tions, to the amendment of § 4.41 pre­
scribed in subparagraph (1), and Order 
260-A, 28 F.R. 4092, as amended by Order 
292, 30 F.R. 523, the third sentence- of 
§ 4.31 is amended deleting “and O,” and 
inserting in lieu thereof “O, R, and S,’’.

(B) These amendments shall become 
effective August l, 1966.
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(C) The Secretary shall cause prompt 
publication of this order to be made in 
the F ederal R egister.

By the Commission.
[seal] J oseph H. Gutride,

Secretary.
[FH. Doc. 66-6909; Filed, June 23, 1966; 

8:46 a.m.]

Title 24— HOUSING AND HOUSING 
CREDIT

Subtitle A— Office of the Secretary, 
Department of Housing and Urban 
Development

PART 0— STANDARDS OF CONDUCT
Pursuant to and in accordance with 

sections 201 through 209 of Title 18 of 
the United States Code, Executive Order 
11222 of May 8, 1965 (30 F.R. 6469), and 
Title 5, Chapter I, Part 735 of the Code 
of Federal Regulations, Part 0 is added 
to Subtitle A of Title 24 of the Code of 
Federal Regulations, reading as follows:

Subpart A— General Provisions
Sec.
0.735-1Q1 Purpose.
0/735-102 Definitions.
0.735-103 Interpretation and advisory serv­

ice.
0.735-104 Notification to employees and 

special Government employees.
0.735-105 Remedial action.
0.735-106 Interest of employee’s or special 

Government employee’s rela­
tives.

Subpdrt B— Conduct and Responsibilities of 
Employees 

0.735-201 Basic principle.
0.735-202 Gifts, entertainment, and favors. 
0.735-203 Outside activity.
0.735-204 Financial interests.
0.735-205 Personal real estate transactions. 
0.735-206 Use of inside information.
0.735-207 Intermediaries and product rec­

ommendations.
0.735-208 Membership in organizations. 
0.735-209 Use of Government property. 
0.735-210 Indebtedness.
0.735-211 Gambling, betting, and lotteries. 
0.735-212 General conduct; and conduct 

prejudicial to the Government.
Subpart C— Conduct and Responsibilities of 

Special Government Employees
®-^5-301 Use of Government employment. 
0.735-302 Use of inside information.
0.735-303 Coercion.
0.735-304 Gifts, entertainment, and favors. 
0.735-305 Applicability of other provisions.

Subpart D— Miscellaneous Statutory Provisions 
0.735-401 Applicable statutory provisions.

Subpart E— Statements of Employment and 
Financial Interests

jj ^^-501 Submission of statements.
0 735-502 Supplementary statements. 
•735—503 Information not known by em­

ployees.
n Information prohibited.
■735-505 Review of statements.

Confidentiality of statements.
• 35-507 Effect of employee’s statements 

07 on other requirements.
<35-508 Specific provisions for special 

Government employees.
Sub PendlX—List of Positions Subject to

Au th o r ity ; The provisions of this Part 0 
Issued under E.O. 11222 of May 8, 1965, 30 
F.R. 6469, 3 CFR, 1965 Supp.; 5 CFR 735.104.

Subpart A— General Provisions 
§ 0.735—101 Purpose.

The maintenance of unusually high 
standards of honesty, integrity, impar­
tiality, and conduct by Government em­
ployees and special Government em­
ployees is essential to assure the proper 
performance of the Government business 
and the maintenance of public confi­
dence. The avoidance of misconduct 
and conflicts of interest on the part of 
Government employees and special Gov­
ernment employees through informed 
judgment is indispensable to the main­
tenance of these standards. To accord 
with these concepts, this part sets forth 
the Department’s regulations prescrib­
ing standards of conduct and responsi­
bilities, and governing statements of 
employment and financial interests for 
employees and special Government 
employees.
§ 0.735—102 Definitions.

(a) “Department” means the Depart­
ment of Housing and Urban Develop­
ment.

(b) “Employee” means an officer or 
employee of the Department, but does 
not include a special Government em­
ployee.

(c) “Special Government employee” 
means an officer or employee of the De­
partment appointed to serve with or 
without compensation, for not more than 
130 ©onsecutve days during any period of 
365 days, on a full-time, part-time, or 
intermittent basis, and who is retained, 
designated, appointed, or employed as a 
special Government employee under the 
provisions of section 202 of Title 18 of 
the United States Code.

(d) “Person” means an individual, a 
corporation, a company, an association, 
a firm, a partnership, a society, a joint 
stock company, or any other organiza­
tion or institution.

(e) “Outside employment” means all 
gainful employment other than the per­
formance of official duties. It includes, 
but is not limited to, working for another 
employer, the management or operation 
of a private business for profit (includ­
ing personally owned businesses, partner­
ships, corporations, and other business 
entities), and other self-employment.
§ 0.735—103 Interpretation and advisory 

service.
(a) Department counselor. The Gen­

eral Counsel is designated Counselor for 
the Department and shall serve as the 
Department’s designee to the Civil Serv­
ice Commission on matters covered by 
this part. He shall be responsible for 
coordinating the Department’s counsel­
ing services and for assuring that coun­
seling and interpretations on questions 
of conflicts of interest and other matters 
covered by this part are available to des­
ignated deputy counselors. He may 
form ad hoc committees to evaluate the 
effectiveness of the standards, or to con­
sider any new or unusual question aris­
ing from their application.

(b) Deputy counselors. Such deputy 
counselors as may be required shall be 
designated to give authoritative advice 
and guidance to current and prospective 
employees and special Government em­
ployees on questions of conflicts of inter­
est and on other matters covered by this 
part.
§ 0 .735—104 Notification to employees 

and special Government employees.
The provisions of this part and all re­

visions thereof shall be brought to the 
attention of and made available to;

(a) Each employee and special Gov­
ernment employee at the time of issu­
ance and at least annually thereafter;

(b) Each new employee and special 
Government employee at the time of em­
ployment.
§ 0 .735—105 Remedial action.

A violation of this part by an employee 
or special Government employee may be 
cause for remedial or disciplinary action. 
Such action may include, but is not lim­
ited to:

(a) Changes in assigned duties;
(b) Divestment by the employee or 

special Government employee of his con­
flicting interest;

(c) Disciplinary a c t i o n ,  including 
separation, which may be in addition to 
any penalty prescribed by law; or

(d) Disqualification for a particular 
assignment.
Remedial action, whether disciplinary or 
otherwise, shall be effected in accordance 
with any applicable laws, Executive or­
ders, and regulations.
§ 0.735—106 Interests of employee’s or 
— special Government employee’s rela­

tives.
For the purposes of this part, the in­

terest of a spouse, minor child, or a blood 
relative who is a full-time resident of an 
employee’s or special Government em­
ployee’s immediate household is consid­
ered to be an interest of the employee or 
special Government employee.
Subpart B— Conduct and Responsibil­

ities of Employees 
§ 0.735—201 Basic principle.

(a) Each employee must realize that 
the Government’s basic and controlling 
purpose in employing him is the public 
interest, rather than his private or per­
sonal interest, and that he can never 
have a right of tenure that transcends 
the public good. He can properly be a 
Government employee only as long as it 
remains in the public interest for him 
to be one. Public trust and confidence 
in the integrity of the Government are 
paramount.

(b) (1) This basic principle applies 
with special force and effect in the De­
partment of Housing and Urban Develop­
ment, which deals directly with impor­
tant segments of the public, and whose 
success depends upon public trust and 
confidence in its actions. The official 
actions of the Department often have a 
direct bearing upon the financial and 
other interests of individuals, firms, and 
institutions with which it does business. 
Furthermore, the effective accomplish-
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ment of the Department’s mission is sig­
nificantly dependent upon a public image 
that engenders confidence in the Depart­
ment’s integrity. Accordingly, the avoid­
ance of any involvement that tends to 
damage that image is a responsibility of 
exceptional importance for all employees 
who participate in or influence official 
operating determinations that affect the 
interests of those with whom the Depart­
ment does business.

(2) If there is knowledge of an em­
ployee’s involvement in or association 
with circumstances reasonably construed 
to reduce public confidence in the acts 
or determinations of the Department, 
such knowledge may be sufficient cause 
for the initiation of action adverse to 
the employee. Employees, therefore, are 
alerted to the gravity with which the 
Department will view any such involve­
ment, especially if it has to do with con­
flicts of interest or the compromise of 
integrity—whether real or only apparent.
§ 0 .735—202 Gifts, entertainment, and 

favors.
(a) Except as provided in paragraph 

(b) of this section, an employee shall not 
solicit or accept, directly or indirectly, 
any gift, gratuity, favor, entertainment, 
loan, or any other thing of monetary 
value, from a person who:

(1) Has, or is seeking to obtain, con­
tractual or other business or financial 
relations with the Department;

(2) Conducts operations or activities 
that are regulated by the Department: or

(3) Has interests that may be substan­
tially affected by the performance or 
nonperformance of the employee’s official 
duty.

(b) The prohibitions of paragraph (a) 
of this section do not apply to:

(1) The acceptance of customary busi­
ness services from banks or other finan­
cial institutions if such services are ob­
tained under terms and conditions avail­
able to the general public;

(2) Obvious family or personal rela­
tionships, such as those between the em­
ployee and his parents, children, or 
spouse, when the circumstances make it 
clear that it is those relationships rather 
than the business of the persons con­
cerned which are the motivating factors;

(3) The acceptance of food and re­
freshments of nominal value on infre­
quent occasions in the ordinary course of 
a luncheon or dinner meeting or other 
meeting or on an inspection tour where 
an employee may properly be in attend­
ance;

(4) The acceptance of unsolicited ad­
vertising or promotional material, such 
as pens, pencils, note pads, calendars, 
and other items of nominal intrinsic 
value.

(c) An employee shall avoid any 
action, whether or not specifically pro­
hibited by the regulations in this part, 
which might result in, or create the ap­
pearance of:

(1> Using public office for private 
gain;

(2) Giving preferential treatment to 
any person;

(3) Impeding Government efficiency 
or economy;

(4) Losing complete independence or 
impartiality; or

(5) Making a Government decision 
outside official channels.

(d) An employee shall not solicit con­
tributions from another employee for a 
gift, or make a donation as a gift, when 
such gift is for an employee in a superior 
official position. An employee in a su­
perior official position shall not accept 
a gift presented as a contribution from 
employees receiving less salary than 
himself.

(e) An employee shall not accppt a 
gift, present, decoration, or other thing 
from a foreign government unless au­
thorized by law.
§ 0.735—203 Outside activity.

(a) An employee shall not engage in 
outside employment or other outside ac­
tivity not compatible with the full and 
proper discharge of his duties and re­
sponsibilities as an employee of the De­
partment. Incompatible activities in­
clude but are not limited to:

(1) Acceptance of a fee, compensa­
tion, gift, payment of expense, or any 
other thing of monetary value in circum­
stances in which acceptance may result 
in, or create the appearance of, a con­
flict of interest;

(2) Employment which tends to im­
pair his mental or physical capacity to 
perform his official duties and responsi­
bilities in an acceptable manner;

(3) Activities that may be construed 
by the public to be the official acts of the 
Department;

(4) Activities that establish relation­
ships or property interests that may re­
sult in a conflict between his private in­
terests and his official duties; and

(5) Employment that may involve the 
use of information secured as a result 
of employment in the Department to 
the detriment of the Department or the 
public interest, or that may give prefer­
ential treatment to any person, corpora­
tion, public agency, or group.

(b) An employee shall not receive any 
salary or anything of monetary value 
from a private source as compensation 
for his services to the Government (18 
U.S.C. 209).

(c) Full-time employees and part- 
time employees with a regularly sched­
uled tour of duty must obtain the prior 
approval of a designated personnel officer 
before engaging in outside employment 
in the following categories:

(1) Employment related to or similar 
to the substantive programs conducted 
by any part of the Department. This 
includes but is not limited to the broad 
fields of real estate, mortgage lending, 
property insurance, construction, con­
struction financing, and land and real 
estate planning.

(2) Employment in the same profes­
sional field as that of the individual’s 
official position.

(3) Employment with any person, 
firm, or other private organization hav­
ing business either directly or indirectly 
with the Department.

(4) Employment by State, local, or 
other governmental body.

(d) No full-time employee or part- 
time employee with a regularly scheduled 
tom: of duty shall maintain a publicly 
listed place of business without the prior 
approval of a designated personnel 
officer.

(e) Except for employees subject to 
the requirements of Subpart E of this 
part, approvals required by paragraphs
(c) and (d) of this section shall be 
requested on Form HUD-843, Request 
for Authorization to Engage in Outside 
Employment and/or Statement of Fi­
nancial Interests. All pertinent facts 
regarding the proposed employment, 
such as the name of the employer, the 
nature of the work to be performed, and 
the amount of time involved, shall be 
set forth.

(f) (1) Employees are encouraged to 
engage in teaching, lecturing, and writ­
ing that is not prohibited by law, Ex­
ecutive order, or this part. However, 
an employee shall hot, either for or 
without compensation, engage in teach­
ing, lecturing, or writing that is depend­
ent on information obtained as a result 
of his employment by the Department, 
except when that information has been 
made available to the general public or 
will be made available on request, or 
when the Secretary or his designee gives 
written authorization for the use of non­
public information on the basio that the 
use is in the public interest.

(2) An employee may use his name 
and title in connection with articles for 
publication which bear upon his work 
in the Department only if he obtains 
the approval of a designated personnel 
officer.

(g) This section does not preclude an 
employee from:

(1) Accepting bona fide reimburse­
ment, unless prohibited by law, for 
actual expenses for travel and such other 
necessary subsistence as is compatible 
with this part for which no Government 
payment or reimbursement is made. 
However, an employee may not be re­
imbursed, and payment may not be made 
on his behalf, for excessive personal 
living expenses, gifts, entertainment or 
other personal benefits.

(2) Participating in the affairs of or 
accepting an award for a meritorious 
public contribution or achievement given 
by a charitable, religious, professional, 
social, fraternal, nonprofit educational 
and recreational, public service, or civic 
organization.

(3) Participating in the activities of 
National or State political parties not 
proscribed by law.
§ 0.735—204 Financial interests.

(a) An employee shall not: .
(1 )  Have a direct or indirect fin ancia l

interest that conflicts, or appears to 
conflict, with his official duties and re­
sponsibilities. .

(2) Engage in, directly or indirectly, 
a financial transaction as a result of, or 
primarily relying on, information o - 
tained through his employment by tne 
Department.

(3) Acquire securities issued W  
Federal National Mortgage Association.
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(4) Acquire ownership of stock or 
other interest in a rental project financed 
with an FHA insured mortgage as long 
as the insurance is in force.

(5) Acquire ownership of FHA deben­
tures or certificates of .claim.

(6) Acquire interest in a cooperative 
or condominium housing project fi­
nanced under the National Housing Act 
if the interest is not for obtaining a 
home for himself or his family.

(7) Be an officer or director of any 
organization which is an FHA approved 
mortgagee or lending institution or which 
services mortgages or other securities for 
the Department. An employee may hold 
stock or shares in such organizations 
provided his official duties are such that 
the holding will not create or tend to 
create a conflict of interest. The prohi­
bitions of this paragraph do not apply 
to Federal Credit Unions that have been 
approved as Title I lending institutions.

(8) Participate directly or indirectly in 
any real estate activities for speculative 
purposes as distinguished from bona fide 
investment purposes.

(b) This section does hot preclude an 
employee from having a financial inter­
est or engaging in financial transactions 
to the same extent as a private citizen 
not employed by the Department so long 
as it is not prohibited by law, Executive 
Order 11222, or this part.
§ 0.735—205 Personal real estate trans­

actions.
(a) Because the operations of the De­

partment are directly related to individ­
ual real estate transactions, all Depart­
ment employees must exercise the utmost 
care in the handling of their personal 
real estate activities. Employees must 
therefore report to a designated person­
nel officer the following types of personal 
real estate transactions (if the transac­
tion involves FHA mortgage insurance, 
the report shall be filed at the time the 
application for such insurance is filed; 
other types of transactions shall be re­
ported at the time of consummation of 
the transaction) :

(1) Any purchase or sale of real prop­
erty in which an employee has an 
interest.

(2) Any Title I property improvement 
loan obtained by the employee or in 
which he has a financial interest. In 
such case the employee must report the 
name of the lending institution and a 
description of the improvements being 
financed.

(3) Amy interest in a cooperative or 
condominium housing project financed 
under the National Housing Act if it 
involves a home for himself or his family.

(b) in addition to the reporting re­
quirements of paragraph (a) of this sec- 
hon, employees shall report all real 
estate holdings other than those held as 
Personal residences.

<c) Except for employees subject to 
jne requirements of Subpart E of this 
Part, reports required by paragraphs 

and (b) of this section shall be filed 
n Form HUD-843, Request for Authori­

a l 11 Enga^e 111 Outside Employment 
and/or Statement of Financial Interests.

§ 0 .735—206  Use of inside information.
Except as provided in § 0.735-203 (f), 

no employee shall give or use inside in­
formation acquired by means of his posi­
tion to advance any private intèrest, 
particularly the private interests of him­
self, his family, associates, or friends. 
For the purpose of this section “inside 
information” means information ob­
tained under Government authority but 
which has not become part of the body of 
public information.
§ 0 .735—207 Intermediaries and product 

recommendations.
No employee shall recommend or sug­

gest the use of any particular or identi­
fied nongovernmental intermediary to 
deal with the Department nor shall he 
recommend any device or product tested 
by or for, or used by, the Department, 
except as required by his official duties.
§ 0.735—208 Membership in organiza­

tions.
(a) An employee may not, in his offi­

cial capacity as an officer or employee of 
the Department, serve as a member of 
a non-Federal or private organization 
except where express statutory authority 
exists, or statutory language necessarily 
implies such authority. However, an 
employee may serve in an individual ca­
pacity as a member of a non-Federal or 
private organization, provided that:

(1) His membership does not violate 
the restrictions noted in § 0.735-203; and

(2) His official title or organization 
connection is not shown on any listing 
or presented in any activity of the orga­
nization in such a manner as to imply 
that he is acting in his official capacity.

(b) An employee may be designated to 
serve as a liaison representative of the 
Department to a non-Federal or private 
organization provided that:

(1) The activity relates to the work of 
the Department.

(2) The employee does not participate 
by vote in the policy determinations of 
the organization.

(3) The Department is in no way 
bound by any vote or action taken by the 
organization."
§ 0.735—209 Use of Government prop­

erty.
An employee shall not directly or in­

directly use, or allow the use of Depart­
ment property of any kind, including 
property leased to the Department, for 
other than officially approved activities. 
An employee has a positive duty to pro­
tect and conserve Government property, 
including equipment, suppliés, and other 
property entrusted or issued to him.
§ 0.735—210 Indebtedness.

An employee shall pay each just finan­
cial obligation in a proper and timely 
manner, especially one imposed by law, 
such as Federal, State, and local taxes. 
For the purpose of this section, “just fi­
nancial obligation” means one acknowl­
edged by the employee or reduced to 
judgment by a court, and “in a proper 
and timely manner” means in a manner 
which the Department determines does 
not, under the circumstances, reflect ad­

versely on the Government as his em­
ployer. In the event of a dispute be­
tween an employee and an alleged credi­
tor, this section does not require the 
Department to determine the validity or 
the amount of the disputed debt.
§ 0 .735—211 Gambling, betting, and lot­

teries.
An employee shall not participate, 

while on Government-owned or leased 
property or while on duty for the Depart­
ment, in any gambling activity includ­
ing the operation of a gambling device, in 
conducting a lottery or pool, in a game 
for money or property, or in selling or 
purchasing a number slip or ticket.
§ 0 .735—212 General conduct; and con­

duct prejudicial to the Government.
(a) Each employee shall conduct him­

self in a manner that facilitates the ef­
fective accomplishment of the work of 
the Department, observing at all times 
the requirements of courtesy, considera­
tion, and promptness in dealing with the 
public and with persons or firms having 
business with the Department;

(b) An employee shall not engage in 
criminal, infamous, dishonest, immoral, 
or notoriously disgraceful conduct, or 
other conduct prejudicial to the Govern­
ment.
Subpart C— Conduct and Responsibil­

ities of Special Government Em­
ployees

§ 0 .735—301 Use of Government em­
ployment.

A special Government employee shall 
not use his Government employment for 
a purpose that is, or gives the appear­
ance of being, motivated by the desire for 
private gain for himself or another per­
son, particularly one with whom he has 
family, business, or financial ties.
§ 0.735—302 Use of inside information.

(a) A special Government employee 
shall not use inside information obtained 
as a result of his Government employ­
ment for private gain for himself or 
another person either by direct action on 
his part or by counsel, recommendation, 
or suggestion to another person, particu­
larly one with whom he has family, busi­
ness, or financial ties. For the purpose 
of this section, “inside information” 
means information obtained Under Gov­
ernment authority which has not become 
part of the body of public information.

(b) Special Government employees 
may teach, lecture, or write in a manner 
consistent with the provisions of § 0.735- 
203(f).
§ 0.735—303 Coercion.

A special Government employee shall 
not use his Government employment to 
coerce, or give the appearance of 
coercing, a person to provide financial 
benefit to himself or another person, 
particularly one with whom he has 
family, business, or financial ties.
§ 0.735—304 Gifts, entertainment, and 

favors.
(a) Except as provided in paragraph

(b) of this section, a special Government
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employee, while so employed or in con­
nection with his employment, shall not 
receive or solicit from a person having 
business with the Department anything 
of monetary value as a gift, gratuity, 
loan, entertainment, or favor for himself 
or another person, particularly one with 
whom he has family, business, or
f i n n n  p i  g  1 f i  o q

(b) The exceptions of § 0.735-202(b), 
which are applicable to employees, are 
also applicable to special Government 
employees.
§ 0.735—305 Applicability of other pro­

visions.
(a) Each special Government em­

ployee is subject to the provisions of 
§§ 0.735-201, 0.735-208 through 0.735-212, 
and 0.735-508.

(b) Each special Government em­
ployee shall acquaint himself with each 
statute listed in Subpart D of this part.
Subpart D— Miscellaneous Statutory 

Provisions
§ 0 .735—401 Applicable statutory provi­

sions.
Each employee shall acquaint himself 

with each statute that relates to his 
ethical and other conduct as an employee 
of the Department and of the Govern­
ment. The attention of each employee 
is directed to the following statutory 
provisions:

(a) House Concurrent Resolution 175, 
85th Congress, 2d Session, 72 Stat. B12, 
the “Code of Ethics for Government 
Service”.

(b) Chapter 11 of Title 18, United 
States Code, relating to bribery, graft, 
and conflicts of interest, as appropriate 
to the employees concerned.

(c) The prohibition against lobbying 
with appropriated funds <18 U.S.C. 1913).

(d) The prohibitions against disloyal­
ty and striking (5 U.S.C. 118p, 118r).

(e) The prohibition against the em­
ployment of a member of a Communist 
organization (50 U.S.C. 784).

(f) The prohibitions against (1) the 
disclosure of classified information (18 
U.S.C. 798, 50 U.S.C. 783) ; and (2) the 
disclosure of confidential information 
(18 U.S.C. 1905).

(g) The provision relating to the 
habitual use of intoxicants to excess (5 
U.S.C 640).

(h) The prohibition against the mis­
use of a Government vehicle (5 U.S.C. 
7 8(c)).

(i) The prohibition against the mis­
use of the franking privilege (18 U.S.C. 
1719).

( j ) The prohibition against the use of 
deceit in an examination or personnel 
action in connection with Government 
employment (5 U.S.C. 637).

(k) The prohibition against fraud or 
false statements in a Government matter 
(18 U.S.C. 1001).

(l) The prohibition against mutilat­
ing or destroying a public record (18 
U.S.C. 2071).

(m) The prohibition against counter­
feiting and forging transportation re­
quests (18 U.S.C. 508).
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(n) The prohibitions against (1) em­

bezzlement of Government money or 
property (18 U.S.C. 641); (2) failing to 
account for public money (18 U.S.C. 
643) ; and (3) embezzlement of the 
money or property of another person in 
the possession of an employee by reason 
of his employment (18 U.S.C. 654).

(o) The prohibition against unauthor­
ized use of documents relating to claims 
from or by the Government (18 U.S.C. 
285).

(p) The prohibition against pro­
scribed political activities—The Hatch 
Act (5 U.S.C. 118D, and 18 U.S.C. 602, 
603, 607, and 608.
Subpart E— Statements of Employ­

ment and Financial Interests
§ 0.735—501 Submission of statements.

(a) Not later than 90 days after the 
effective date of this part, each employee 
occupying a position designated in the 
Appendix shall submit to the reviewing 
official specified in § 0.735-505, Form 
HUD-844, Statement of Employment and 
Financial Interests.

(b) Each employee who enters on duty 
after the effective daté of this part in a 
position designated in the Appendix shall 
submit to the reviewing official specified 
in § 0.735-505 a statement not later than 
30 days after his entrance on duty or 
90 days after the effective date of this 
part, whichever is later.

(c) Additions to, deletions from, and 
other amendments of the list of positions 
in the Appendix may be made from time 
to time as necessary to carry out the 
purpose of the law, Executive Order 
11222, and Part 735 of the Civil Service 
Commission Regulations (5 CFR Part 
735). Such amendments are effective 
upon actual notification to the incum­
bents. The amended list shall be sub­
mitted at least annually for publication 
in the F ederal R egister.

§ 0.735—502 Supplementary statements.
(a) Changes in, or additions to, the 

information contained in an employee’s 
statement shall be reported to the appro­
priate reviewing official in a supplemen­
tary statement at the end of the quarter 
in which the change occurs. Interim 
memoranda reports shall be filed if re­
quired to meet the prior approval provi­
sions of § 0.735-203 (c) and (d ), or the 
requirements of § 0.735-205 (a) concern­
ing the timely reporting of real estate 
transactions. Financial interests or em­
ployment acquired during a quarter, but 
disposed of or terminated before the end 
of such quarter, shall constitute changes 
or additions to be reported at the end 
of such quarter. Quarters end March 31, 
June 30, September 30, and December 31. 
If there are no changes or additions in 
a quarter, a negative report is not re­
quired. However, for the purpose of 
annual review, a supplementary state­
ment, negative or otherwise, is required 
as of June 30 of each year.

(b) A supplementary statement shall 
be submitted on Form HUD-844, and

shall be designated “Supplementary”. 
A supplementary statement shall fur­
nish all information required by an initial 
statement and by appropriate notation, 
shall indicate any changes in, or addi­
tions to the information set out in the 
employee’s initial statement or last sup­
plementary statement.
§ 0.735—503 Information not known by 

employees.
If any information required to be in­

cluded on a statement or supplementary 
statement, including holdings placed in 
trust, is not known to the employee but 
is known to another person, the em­
ployee shall request that other person 
to submit information in his behalf.
§ 0 .735—504 Information prohibited.

This subpart does not require an em­
ployee to report information relating to 
his connection with, or interest in, a 
professional society or a charitable, reli­
gious, social, fraternal, recreational, pub­
lic service, civic, or political organization 
or a similar organization not conducted 
as a business enterprise. For the pur­
pose of this section, educational and 
other institutions doing research and de­
velopment or related work involving 
grants of money from or contracts with 
the Government are deemed “business 
enterprises” and are required to be in­
cluded in an employee’s statement.
§ 0.735—505 Review of statements.

(a) Employees reporting directly to 
the Secretary shall submit their state­
ments directly to the Secretary for re­
view ; employees reporting directly to 
the Under Secretary shall submit their 
statements directly to the Under Secre­
tary for review.

(b) Employees reporting directly to 
Assistant .Secretaries shall submit their 
statements directly to the appropriate 
Assistant Secretary for review; employees 
reporting directly to the General Counsel 
shall submit their statements directly to 
the General Counsel for review.

'  (c) Employees not included in para­
graph (a) or (b) of this section shall 
submit their statements directly to the 
appropriate Deputy Counselor.

(d) When a statement submitted un­
der paragraph (b) or (c) of this section, 
or information from other sources, indi­
cates a conflict between the interest of 
an employee and the performance of his 
official duties, and when the conflict or 
appearance of conflict cannot be resolved 
by the reviewing official, he shall report 
the information concerning the conflict 
or appearance of conflict to the Secre­
tary through the Counselor. The em­
ployee concerned shall be given an op­
portunity to explain the conflict or 
appearance of conflict before any re­
quired remedial action is initiated.
§ 0.735—506 Confidentiality of state­

ments. —'
After the review process has been com­

pleted, the statements submitted under 
§ 0.735-505 shall be promptly forwarded 
to the personnel office having custody of 
the employee’s official personnel file- 
The statements shall be held in con-
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fidence and retained in limited access 
files. Information from a statement 
may not be disclosed except as the Secre­
tary or his designee, or the Civil Service 
Commission may determine for good 
cause shown.
§ 0.735—507 Effect of employee’s state­

ments on other requirements.
The statements and supplementary 

statements required of employees are In  
addition to, and not in substitution for, 
or in derogation of, any similar require­
ment imposed by law, order, or regula­
tion. The submission of a statement or 
supplementary statement by an employee 
does not permit him or any other person 
to participate in a matter in which his 
or the other person’s participation is 
prohibited by law, order or regulation.
§ 0.735—508 Specific provisions for spe­

cial Government employees.
(a) Except as provided in paragraph

(c) of this section, each special Govern­
ment employee shall submit to the re­
viewing official specified in § 0.735-505, 
Form HUD-844-A, Statement of Employ­
ment and Financial Interests, not later 
than the time of his employment. He 
shall keep his statement current through­
out his employment with the Department 
by the submission of supplementary 
statements.

(b) The provisions of §§ 0.735-503,
0.735-504, 0.735-506, and 0.735-507 are 
applicable to a special Government em­
ployee who is required to file a statement.

(c) The Secretary or his designee may 
waive the provisions of this section in the 
case of a special Government employee 
who is not a consultant or an expert when 
it is determined that the duties of the 
position held by the special Government 
employee are of a nature and at such 
level of responsibility that the submis­
sion of a statement is not necessary to 
protect the integrity of the Government. 
For the purpose of this paragraph, “con­
sultant” and “expert” have the meanings 
given those terms by Chapter 304 of the 
Federal Personnel Manual.

This part was approved by the Civil 
Service Commission on May 17,1966.

Effective date. This part shall be 
effective as of June 24,1966.

R obert C. W eaver, 
Secretary of Housing and 

Urban Development.
Appendix— List  op Positions Subject to 

Subpart E
Officers an d  em ployees in  th e  following 

positions are su b ject to  th e  provisions of 
Subpart E of th is  p a r t :

(a) Employees paid at a level of the Federal 
Executive Salary Schedule established by the 
Federal Executive Salary Act of 1964, as 
amended, except the Secretary, who is sub­
ject to separate reporting requirements under 
section 401 of Executive Order 11222;
. (b) Employees in grade GS-16 or above of 
Jhe General Schedule established by the

assification Act of 1949, as amended, or in 
comparable or higher positions not subject to 
that Act; and

(c) Em ployees in  th e  following positions: 

office of th e  secretary

D ep artm en tal:
A dm inistrative A ssistant to  th e  Secretary .

Director, Low-Income Housing Demonstra­
tion Staff, Office of Program Policy.

Director, Division of Research Develop­
ment, Office of Program Policy.

Director, Equal Opportunity Standards and 
Regulations Staff.

Deputy Director, Compliance Division.
Field Supervisory Investigators, Compliance 

Division.
Director, Audit Division, Office of Adminis­

tration.
Deputy Director, Audit Division, Office of 

Administration.
Field Supervisory Auditors, Audit Division, 

Office of Administration.
Director, Division of Finance and Accounts, 

Office of Administration.
Deputy Director, Division of Finance and 

Accounts, Office of Administration.
Director, Division of General Services, Office 

of Administration.
Director, Property Management and Pro­

curement Branch, Division of General Serv­
ices, Office of Administration.

Field:
Deputy Regional Administrator.
Regional Director of Administration.
Director, Division of Community Facilities.
Deputy Director, Division of Community 

Facilities.
Director, Division of Urban Renewal.
Deputy Director, Division of Urban Re­

newal.
Director, Northwest Operations.
Deputy Director, Northwest Operations.
Regional Counsel.
Chief, Real Estate Disposition, Division of 

Urban Renewal.
Chief, Real Estate Acquisition, Division of 

Urban Renewal.
A SS IS T A N T  SE C R E T A R Y  FO R  M ORTGAGE C RED IT 

AND FED ERA L H O U S IN G  C O M M IS S IO N E R

F e d e r a l  H o u s in g  A d m in is t r a t io n
Departmental :
Director of Compliance Coordination.
Director of Examination and Audit.
Director, Audit Division.
Director, Division of General Services.
Deputy Director, Division of General 

Services.
Chief, Procurement and Property Section, 

Division of General Services.
Director, Community Disposition Staff.
Deputy Director, Community Disposition 

Staff.
Field Office Director, Community Disposi­

tion Staff.
Field:
Multifamily Housing Representative.
Director, Insuring Office.
Deputy Director, Insuring Office.
Assistant Director (Chief of Operations).
Chief Underwriter.
Staté Director (New York).
Assistant State Director.
F e d e r a l  N a t io n a l  M ortg a g e  A s s o c ia t io n

Departmental :
Vice President.
Loan Manager.
Secretary-Treasurer.
Controller.
Director of Examination and Audit.
Field:
Agency Manager.
Assistant Agency Manager.
A SS IS T A N T  SE C R E T A R Y  FO R  M E T R O P O L IT A N  

D E V E L O P M E N T

Departmental :
Director, Urban Planning Assistance 

Branch, Office of Planning Standards and 
Coordination.

Director, Division of Academic Facilities, 
Office of Technical Services.

Land and Facilities Development Adminis­
tration :

Director, Division of Senior Citizens Hous­
ing. .

Director, Division of Public Facilities 
Grants.

Director, Division of Public Facilities 
Loans.

Director, Division of Land Development. 
Director, Division of College Housing. 
Director, Finance Standards Staff.
Deputy Director, Finance Standards Staff. 
Urban Transportation Administration: 
Positions at GS-15.

U R B A N  R E N E W A L  A D M IN IST R A T IO N

Departmental:
Director, Demonstration Program Branch. 
Deputy Assistant Commissioner, Rehabili­

tation and Codes,
P U B L IC  H O U S IN G  A D M IN IST R A T IO N  

Departmental:
Director, Office Services Branch.
Financing Officer.
Field:
Regional Director.

(F.R. Doc. 66-6930; Filed, June 23, 1966; 
8:48 a.m.]

Title 26— INTERNAL REVENUE
Chapter I— 'Internal Revenue Service, 

Department of the Treasury 
[T.D. 6887]

SUBCHAPTER A— INCOME TAX
PART 1— INCOME TAX; TAXABLE 

YEARS BEGINNING AFTER DECEM­
BER 31, 1953

SUBCHAPTER F— PROCEDURE AND 
ADMINISTRATION

PART 301— PROCEDURE AND 
ADMINISTRATION

Treatment of Employee Stock Options 
and Purchase Plans

On December 19, 1964, notice of pro­
posed rule making with respect to the 
amendment of the Income Tax Regula­
tions (26 CPR Part 1) under sections 402, 
421 through 425, 691, 1012, 1014, 6039, 
6071, and 6091 of the Internal Revenue 
Code of 1954, and the Procedure and 
Administration Regulations (26 CFR 
Part 301) under sections 6652 and 6678 
of the Internal Revenue Code of 1954, 
in order to conform to section 221 of the 
Revenue Act of 1964 (78 Stat. 63), was 
published in the F ederal R egister (29 
F.R. 18063). Paragraphs (e)(1) and
(f) (3) of § 1.423-2, as set forth in para­
graph 7 of the appendix to the notice of 
proposed rule making, are hereby with­
drawn. After consideration of all such 
relevant matter as was presented by 
interested persons regarding the rules 
proposed, the amendment of the regula­
tions as proposed (except pars, (e) (1) 
and (f) (3) of § 1.423-2) is hereby 
adopted, subject to the changes set forth 
below:

P aragraph 1. Section 1.421-1 (g) as set 
forth in paragraph 5 of the notice of 
proposed rule making is revised.

P ar. 2. Section 1.421-7, as set forth in 
paragraph 7 of the notice of proposed 
rule making, is changed by revising para­
graphs (c )(2 ) , (d), (e )(1 ), and (h) (2),
(3)., and (4).

P ar. 3. Section 1.421-8, as set forth in 
paragraph 7 of the notice of proposed 
rule making, is changed by revising para-
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graph (b) (1) and by adding new p a ra ­
graphs (d) and  ( e ) .

P ar. 4. Section 1.422-1 as set forth in 
paragraph 7 of the notice of proposed 
rule making, is changed by revising para­
graph (b) (2) and example C2) of para­
graph (b )(3).

P ar. 5. Section 1.422r-2, as set forth in 
paragraph 7 of the notice of proposed 
rule making, is changed by revising para­
graphs (a)(1) (i) and (ii), (b) (1), (2), 
and (3), (e) (2) (ii), (f)(1) (iii), and
(f )(3 )(i ) , by adding examples (8) and
(9) to paragraph (f) (4) and by revising 
paragraph (h) (1) (i).

P ar. 6. Section 1.423-2, as set forth in 
paragraph 7 of the notice of proposed 
rule making, is changed by revising para­
graphs (c) Cl), (3), and (4), (e) (1) and
(f) (3>.

P ar. 7. S ectio n  1.424-2, as set fo r th  in  
p aragrap h  7 of th e  n o tice  of proposed 
ru le m aking, is changed  by revising p a ra ­
graphs ( a ) ( 2 ) ( iv ) ,  ( a ) ( 4 ) ,  (b ) (1 )  ( i i i ) ,  
and p aragrap h  (d) (3) (i) and  ( i i ) .

P ar. 8. S ectio n  1 .425-1, as se t fo rth  in  
p aragrap h  7 o f th e  notice of proposed 
ru le m aking, is changed by revising p a r­
agrap h (c ) (2 ) ,  by adding a  new exam ple
(6 ) to  p aragrap h  (c ) (3 ) and  b y  revising 
p aragrap hs (e) (5) (iii) and (e) (6 ) .

P ar. 9. S ectio n  1.691 ( c ) - l ,  as se t fo rth  
in  p aragrap h  8 in  th e  notice o f proposed 
ru le m aking, is changed  by revising 
p arag rap h  (c) (1 ) .

P ar. 10. S ectio n  1.6039-1, as set fo rth  
in  p aragrap h  12 o f th e  n otice  of proposed 
ru le m aking, is changed by revising p a r­
agrap hs ( a ) ,  (b )(1), (b )(2), (b )(5),
(c ) (1 ) ,  and  (d ) .

P ar. 11. Sectio n  1.6039-2, as set fo rth  
in  p aragrap h  12 o f th e  notice o f proposed 
rule m aking, is changed  by revising p a r­
agrap h ( a ) .

P ar. 12. Paragraph (c) of § 1.6071-1, 
as set forth in paragraph 13 of the no­
tice of proposed rule making, is changed 
by adding new subparagraph (14).

P ar. 13. Paragraph (b) of § 1.6091-1, 
as set forth in paragraph 14 of the notice 
of proposed rule making, is changed by 
adding new subparagraph (14).

[seal] Sheldon S. Cohen,
Commissioner of Internal Revenue.

Approved: June 20, 1966.
S tanley S. Surrey,

Assistant Secretary of 
the Treasury.

In order to conform the Income Tax 
Regulations (26 CFR Part 1) under sec­
tions 402, 421 through 425, 691, 1012, 
1014, 6039, 6071, and 6091 of the Internal 
Revenue Code of 1954, and the Procedure 
and Administration Regulations (26 CPR 
Part 301) under sections 6652, and 6678 
of the Internal Revenue Code of 1954, to 
section 221 of the Revenue Act of 1964 
(78 Stat. 63), such regulations are 
amended as follows:

P a r a g r a p h  1. Section 1.402(a) is 
amended by revising section 402(a) (3) 
(B) and by adding a historical note. 
These amended and added provisions 
read as follows:

§ 1 .402 (a )  Statutory provisions; taxa­
bility of beneficiary of employees* 
trust; exempt trust.

S e c . 402. T a x a b i l i t y  o f  b e n e f ic ia r y  o f  e m ­
p lo y e e s ’ t r u s t— (a ) T a x a b i l i t y  o f  b e n e f ic ia r y  
o f  e x e m p t  t r u s t . * • *

(3 )  D e fin it io n s .  * * •
(B )  T h e  te rm  “se cu r itie s  o f  th e  em ployer 

or su b sid iary  corporatism  (a s  defined in  su b ­
se c tio n s  (e ) a n d  ( f )  o f se c tio n  425 ) o f  th e  
co rp o ra tio n ” in c lu d e  secu rities  Of a  p a re n t 
em ployer co rp o ratio n .

• * * * *
[S e c . 4 0 2 (a )  as am en ded by  sec. 4 ( c ) ,  S e lf -  
Em ployed In d iv id u a ls T a x  R etirem en t, A ct 
1962 (70  S t a t .  8 2 5 ) ;  sec. 2 2 1 (c )  ( 1 ) ,  R ev. A ct 
1964 (78  S ta t .  75) ]

P ar. 2. P a r a g r a p h  (b) (1) (ii) of 
§ 1 .4 0 2 (a )-1  is am ended to  read  as 
follow s:
§ 1.402 ( a ) - l  Taxability of beneficiary 

under a trust which meets the re­
quirements of section 4 0 1 (a ) .
*  *  *  *  *

(b) Distributions including securities 
of the employer corporation— (1) In gen­
eral. * * *

(ii) For purposes of section 402(a) and 
of this section, the term “securities” 
means only shares of stock and bonds 
or debentures issued by a corporation 
with interest coupons or in registered 
form, and the term “securities of the em­
ployer corporation” includes securities of 
a parent or subsidiary corporation (as 
defined in subsections (e) and (f) of sec­
tion 425) of the employer corporation.

* * * * *.
P ar. 3. The center heading “Miscel­

laneous Provisions” which immediately 
precedes § 1.421 is revised to read as 
follows:

Certain S tock Options

P ar. 4. Section 1.421 is amended by re­
vising the heading thereof, by revising 
section 421 (including the heading), and 
by revising the historical note at the 
end thereof. These amended provisions 
and historical note read as follows:
§ 1.421 Statutory provisions; general 

rules.
S e c. 421. G e n e r a l  r u le s — (a ) E f fe c t  o f  

q u a l i fy in g  t r a n s f e r .  I f  a sh a re  o f s to ck  is 
tra n s fe rre d  to  a n  in d iv id u al in  a tra n s fe r  in  
re sp ect o f w h ich  th e  re q u irem en ts  o f se c tio n  
4 2 2 ( a ) ,  4 2 3 (a ) ,  or 4 2 4 (a )  a re  m e t—

(1 ) E x cep t as provided in  se c tio n  4 2 2 (c )  
( 1 ) ,  n o  in com e sh a ll re su lt  a t  th e  tim e  o f th e  
tra n s fe r  o f  su ch  sh are  to  th e  ind iv id u al u p on  
h is  exercise  o f th e  o p tio n  w ith  re sp ect to  su ch  
sh are ;

(2 ) No d ed u ctio n  u n d er se c tio n  162 (r e la t­
in g  to  tra d e  o r b u sin ess  exp enses) sh a ll b e  
a llow able  a t  an y  tim e  to  th e  em ployer co r­
p o ra tio n , a  p a re n t o r su b sid iary  co rp o ratio n  
o f  su ch  co rp o ratio n , o r a  co rp o ra tio n  issu in g  
or assu m in g  a  s to c k  o p tio n  in  a  tra n s a c tio n  
to  w h ich  se c tio n  4 2 5 (a )  applies, w ith  resp ect 
to  th e  sh a re  so tra n s fe rre d ; an d

(3 ) No a m o u n t o th e r  th a n  th e  p rice  paid 
u n d er th e  o p tio n  s h a ll b e  consid ered  as r e ­
ceived by  an y  o f  su ch  co rp o ratio n s fo r  th e  
sh a re  so  tra n s ferred .

(b )  E f fe c t  o f  d is q u a l i fy in g  d is p o s it i o n .  I f  
th e  tra n s fe r  o f a  sh a re  o f s to c k  to  an  in d i­
v id u al p u rsu a n t to  h is  exercise o f  an  o p tio n  
w ould o th erw ise m e e t th e  re q u irem en ts  o f 
se c tio n  4 2 2 (a ) ,  4 2 3 (a ) ,  o r 4 2 4 (a )  excep t th a t  
th e re  is  a  fa ilu re  to  m eet an y  o f th e  h o ld in g

period requirements of section 422(a)(1), 
4 2 3 (a )(1 ), or 424(a )(1 ), then any increase 
in the income of such individual or deduc­
tion from the income of his employer cor­
poration for the taxable year in which 
such exercise occurred attributable to such 
disposition, shall be treated as an increase 
in income or a deduction from income in the 
taxable year of such individual or of such 
employer corporation in which such disposi­
tion occurred.

(c) E xercise  by estate— (1) In  g en era l. 
If an option to which this part applies is 
exercised after the death of the employee by 
the estate of the decedent, or by a person 
who acquired the right to exercise such op­
tion by bequest or inheritance or by reason 
of the death of the decedent, the provisions 
of subsection (a) shall apply to the same ex­
tent as if the option had been exercised by 
the decedent, except that—

(A) The holding period and employment 
requirements of sections 422(a), 423(a), and 
424(a) shall not apply, and

(B) Any transfer by the estate of stock 
acquired shall be considered a disposition 
of such stock for purposes of sections 423(c) 
and 4 2 4 (c )(1).

(2) D ed u ctio n  fo r  esta te tax. If an 
amount is required to be included under sec­
tion 422(c) (1 ), 423(c), or 424(c) (1) in gross 
income of the estate of the deceased em­
ployee or of -a person described iir paragraph 
(1), there shall be allowed to the estate or 
such person a deduction with respect to the 
estate tax attributable to the inclusion in the 
taxable estate of the deceased employee of 
the net value for estate tax purposes Qf the 
option. For this purpose, the deduction 
shall be determined under section 691(c) as 
if the option acquired from the deceased em­
ployee were an item of gross income in re­
spect of the decedent under section 691 and 
as if the amount includible in gross income 
under section 422(c) (1), 423(c), or 424(c) (1) 
were an amount included in gross income 
under section 691 in respect of such item of 
gross income.

(3) Basis o f  shares a cq u ired . In the case 
of a share of stock acquired by the exercise 
of an option to which paragraph (1) applies

(A) The basis of such share shall include 
so much of the basis of the option as is at­
tributable to such share; except that the 
basis of such share shall be reduced by the 
excess (if any) of (i) the amount which 
would have been includible in gross income 
under section 422(c) (l)y 4 2 3 (c ), or 424(c) (1) 
if the employee had exercised the option on 
the date of his death and had held the share 
acquired pursuant to such exercise at the 
time of his death, over (ii) the amount which 
is includible " in gross income under such 
section; and

(B) The last sentence of sections 422(c) 
(1) , 423(c), and 424(c)(1) shall apply only 
to the extent that the amount includible in 
gross income under such sections exceeds so 
much of the basis of the option as is at­
tributable to such share.
[Sec. 421 as amended by sec. 1, Act of Feb­
ruary 11, 1958 (Pub. Law 85-320, 72 Stat. 4), 
sections 25 and 26, Technical Amendments 
Act 1958 (72- Stat. 1623, 1624) ; sec. 221(a),
d . t,  a o + 1 Ü R A  ¡ n a  s t a t .  e n \

P ar. 5. S ectio n  1 .4 2 1 -1 'is amended by 
revising th e  heading thereof, and by add­
ing a  new p aragrap h  (g) a t  the end 
thereof. T hese revised and added pro­
visions read as follow s:
§ 1 .4 2 1 -1  Effective dates and meaning 

and use of certain terms.
*  * * * *

(g) Effective dates. S ectio n s 1.421-1 
throu gh 1.421-5 are  applicable only to 
options granted  a fte r  Febru ary  26, 1945,
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¿and before January 1, 1964, and all ref­
erences therein to sections of the Code 
are to the Internal Revenue Code of 1954, 
before the amendments made by section 
221 of the Revenue Act of 1964 (78 Stat. 
63). Section 1.421-6 is applicable only 
to options granted on or after February 
26,1945, and all references to sections of 
the Code are to the Internal Revenue 
Code of 1954, as amended. Sections 
1.421-7 and 1.421-8 are applicable only 
to options granted after December 31, 
1963, and all references therein to sec­
tions of the Code are to the Internal 
Revenue Code of 1954, as amended.

P ar. 6. Section 1.421-6 is amended by 
revising paragraphs (a) (1 ), (d) (7), and
(f) thereof. These amended provisions 
read as follows:
§ 1.421—6 _ Options to which section 421 

does not apply.
(a) Scope of section. (1) If an em­

ployer or other person grants to an em­
ployee or other person for any reason 
connected with the employment of such 
employee an option to purchase stock 
of the employer or other property, and 
if section 421 is not applicable, then this 
section shall apply. This section will ap­
ply, for example, when an option is not 
a qualified or restricted stock option at 
the time it is granted or an option 
granted under an employee stock pur­
chase plan, or when an option is modi­
fied so that it no longer qualifies as such 
an option, or when there is a disqualify­
ing disposition of stock acquired by the 
exercise of such an option so that section 
421 does not apply. When an option is 
granted for any reason connected with 
the employment of an employee, this 
section applies, if section 421 does not 
apply, irrespective of whether the option 
is granted by the employer, by a parent 
or subsidiary of the employer, by a stock­
holder of any of such corporations, or 
by any other person, and irrespective of 
whether the option is granted to the em­
ployee, to a member of his family, or to 
any other person, and irrespective of 
whether the option is to purchase the 
stock of the employer, the stock of the 
parent or subsidiary of the employer, the 
stock of any other corporation, or to pur­
chase any other property. In addition, 
s 1.61-15 makes the rules of this section 
applicable in determining the time when 
certain other options result in the real- 
pation of income and the amount of such 
income.

* * * * *
(d) Options without a readily ascer­

tainable fair market value. * * *
(7) Notwithstanding the other provi- 

®  of this paragraph, if this section is 
PPhcable because of a disqualifying dis­

position of stock acquired by the exercise 
oi a qualified or restricted stock option, 
or acquired by the exercise of an option 
granted under an employee stock pur- 
nase plan, the taxable year of the em- 

p oyee for which he is required to include 
u- Stoss income the compensation re- 

1,«;ilng from such option is determined 
nf s i  ?®ction 421(b) and paragraph (b) 
vLS 1421-8 (or> ih the case of taxable 
years ending before January 1, 1964, 

der section 421(f) and paragraph (e)
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of § 1.421-5) and, in the case of a dis­
qualifying disposition of a share of stock 
acquired by the exercise of a qualified 
stock option, the amount of such com­
pensation shall be subject to the limita­
tion provided by section 422(c)(4) and 
paragraph (b) of § 1.422-1.

♦  *  * * *

(f) D e d u c t i o n s .  If the employer 
grants an option to which this section 
applies, the employer of the employee in 
connection with whose employment the 
option is granted is considered to have 
paid compensation to such employee at 
the same time and in the same amount 
as such employee is considered under 
paragraph (c) or Cd) of this section to 
have realized compensation. The deduc­
tibility of the amount considered so paid 
is determined under section 162 or 
other provision of the Code which is 
applicable to such a payment. Whether 
such amount may be deducted in the 
taxable year considered so paid, or 
whether such amount is a capital ex­
penditure which is not deductible or 
which may be amortized, depends upon 
the nature of the transaction involved 
and the facts and circumstances of each 
case. If this section is applicable be­
cause of a disqualifying disposition of 
stock acquired by the exercise of a quali­
fied or restricted stock option, or acquired 
by the exercise of an option granted 
under an employee stock purchase plan, 
the employer’s taxable year for which 
such compensation is deductible is de­
termined under section 421(b) and para­
graph (b) of § 1.421-8 (or, in the case of 
taxable years ending before January 1, 
1964, under section 421 (f) and paragraph
(e) of § 1.421-5).

Par. 7. There are inserted immediately 
after § 1.421-6 the following new sec­
tions:
§ 1.421—7 Meaning and use of certain 

terms.

-(a) Option. (1) For purposes of sec­
tions 421 through 425, the term “option” 
includes the right or privilege of an in­
dividual to purchase stock from a corpo­
ration by virtue of an offer of the corpo­
ration continuing for a stated period of 
time, whether or not irrevocable, to sell 
such stock at a price determined under 
paragraph (e) of this section, such in­
dividual being under no obligation to 
purchase. Such right or privilege, when 
granted, must be evidenced in writing. 
The individual who has such right or 
privilege is referred to as the optionee 
and the corporation offering to sell stock 
under such an arrangement is referred 
to as the optionor. While no particular 
form of words is necessary, the written 
option should express, among other 
things, an offer to sell at the option price 
and the period of time during which the 
offer shall remain open.

(2) An option may be granted as part 
of or in conjunction with an employee 
stock purchase plan or subscription con­
tract. See section 423. -

(3) An arrangement between a cor­
poration and an employee may involve 
more than one option. For example, if 
a corporation on June 1, 1964, grants to
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an employee the right to purchase 1,000 
shares of its stock on or after June 1, 
1965, another 1,000 shares on or after 
June 1, 1966, and a further 1,000 shares 
on or after June 1, 1967, all shares to be 
purchased before June 1, 1968, provided 
the employee at the time of exercise of 
any of the purchase rights is employed 
by the corporation, such an arrangement 
will be construed as the grant to the 
employee on June 1, 1964, of three op­
tions, each for the purchase of 1,000 
shares. However, if a corporation grants 
to an employee on January 1, 1965, the 
right to purchase 1,000 shares of its stock 
at $65 per share during 1965, or at $75 
per share during 1966, or at $85 per share 
during 1967, such an arrangement will 
be construed as the grant to the em­
ployee on January 1, 1965, of but one 
option for the purchase of 1,000 shares, 
which ceases to be outstanding when fully 
exercised at the price in effect at the 
time of exercise.

(b> Statutory options. (1) The term 
“statutory option”, used for purposes of"' 
convenience hereinafter in this section 
and in §§ 1.421-8 through 1.425-1, means 
a qualified stock option, as defined by 
section 422(b) and § 1.422-2; an option 
granted under an employee stock pur­
chase plan, as defined by section 423(b) 
and § 1.423-2; and a restricted stock op­
tion, as defined in section 424(b) and 
§ 1.424-2.

(2) An option may qualify as a statu­
tory option only if the option is not 
transferable (other than by will or by 
the laws of descent and distribution) by 
the individual to whom it is granted, and 
is exercisable, during the lifetime of such 
individual, only by him. See sections 
422(b)(6), 423(b)(9), and 424(b)(2). 
Accordingly, an option which is trans­
ferable by the individual to whom it is 
granted during his lifetime, or is exercis­
able during such individual’s lifetime by 
another person, is not a statutory op­
tion. However, in case the option or the 
plan under which the option was granted 
contains a provision permitting the in­
dividual to whom the option was granted 
to designate the person who may exer­
cise the option after his death, neither 
such provision, nor a designation pur­
suant to such provision, disqualifies the 
option as a statutory option.

(3) (i) The determination of whether 
an option is a statutory option is made 
as of the date such option is granted. An 
option which is a statutory option when 
granted does not lose its character as 
such an option by reason of subsequent 
events, and an option which is not a 
statutory option when granted does not 
become such an option by reason of sub­
sequent events. See, however, paragraph
(e) of § 1.425-1, relating to modification, 
extension, or renewal of an option.

(ii) The application of this subpara­
graph may be illustrated by the follow­
ing examples;

E x a m p le  ( 1 ) .  S - l  C orp oration  is  a  su b ­
sid iary  o f S  C orp oration  w h ich , in  tu rn , is  a 
su b sid iary  o f  P  C orp oration . O n Ju n e  1, 
1964, P g ra n ts  to  a n  em ployee o f P a  s t a tu ­
to ry  o p tio n  to  p u rch ase  a  sh are  o f s to ck  o f 
S - l .  O n  Ja n u a r y  1, 1965,-S  se lls  a  p o rtio n  
o f  th e  S—l  s to ck  w h ich  i t  ow ns to  a n  u n re -

FEDERAL REGISTER, VOL. 31, NO. 122— FRIDAY, JUNE 24, 1966



8788

la te d  co rp o ra tio n  an d , as o f t h a t  d a te , S —1 
ceases to  b e  a  su b sid iary  o f  S . O n  M ay 1, 
1965, w h ile s t i l l  em ployed by  P , th e  em ployee 
exercises h is  o p tio n  to  p u rch ase  a  sh a re  o f  
S - l  s to ck . S e c t io n  421 ap p lies to  su ch  exer­
cise.

E x a m p le  ( 2 ) .  A ssum e P  g ra n ts  a n  o p tio n  
to  a n  em ployee u n d er th e  sam e fa c ts  as in  
exam p le (1 )  above, ex cep t t h a t  o n  J u n e  I ,  
1964, S - l  is  n o t  a  su b sid iary  o f  e ith e r  S  o r P . 
S u ch  o p tio n  is  n o t  a  s ta tu to ry  o p tio n  on  
■Tuna l ,  1964. O n  Ja n u a r y  1, 1965, S  p u r­
ch ases fro m  a n  u n re la te d  co rp o ra tio n  a  s u f ­
f ic ie n t n u m b er o f  sh ares  o f S —1 s to ck  to  m ak e  
S - l ,  as o f t h a t  d ate , a  su b sid iary  o f S . O n 
M ay 1, 1965, w h ile s t i l l  em ployed by  P , th e  
em ployee exercises h is  o p tio n  to  p u rch ase  a  
sh a re  o f S - l  s to ck . T h e  em ployee h a s  n o t 
exercised  a  s ta tu to ry  o p tio n .

(c) Time and date of granting option.
(1) For purposes of sections 421 through 
425, the words “the date of the granting 
of the option” and “the time such option 
is granted”, and similar phrases refer to 
the date or time when the corporation 
completes the corporate action constitut­
ing an offer of stock for sale to an indi­
vidual under the terms and conditions 
of a statutory option. Ordinarily, if the 
corporate action contemplates an im­
mediate offer of stock for sale to an in­
dividual or to a class including such in­
dividual, or contemplates a particular 
date on which such offer is to be made, 
the time or date of the granting of the 
option is the time or date of such cor­
porate action if the offer is to be made 
immediately, or the date contemplated 
as the date of the offer, as the case may 
be. However, an unreasonable delay in 
the giving of notice of such offer to the 
Individual or to the class will be taken 
into account as indicating that the cor­
poration contemplated that the offer was 
to be made at the subsequent date on 
which such notice is given.

(2) If the corporation imposes condi­
tions on the granting of an option (as 
distinguished from conditions governing 
the exercise of the option) , such condi­
tions shall be given effect in accordance 
with the intent of the corporation. 
However, under section 425 (i), if the 
grant of an option is' subject to approval 
by stockholders, the date of grant of the 
option shall be determined as if the op­
tion had not been subject to such ap­
proval. A condition which does not 
require corporate action, such as the ap­
proval of, or registration with, some reg­
ulatory or governmental agency, for ex­
ample, a stock exchange or the Securities 
and Exchange Commission, is ordinarily 
considered a condition upon the exercise 
of the option unless the corporate action 
clearly indicates that the option is not to 
be granted until such condition is satis­
fied. If an option is granted to an indi­
vidual upon the condition that such indi­
vidual will become an employee of the 
corporation granting the option or of a 
related corporation, such option is not 
granted prior to the date the individual 
becomes such an employee.

(3) In general, conditions imposed 
upon the exercise of an option will not 
operate to make ineffective the granting 
of the option. For example, on June 1, 
1964, the A Corporation grants to. X , an 
employee, an option to purchase 5,000 
shares of the corporation’s stock, exer-

RULES AND REGULATIONS
cisable by X  on or after June 1, 1965, 
provided he is employed by the corpora­
tion on June 1, 1965, and provided that 
A’s profits during the fiscal year preced­
ing the year of exercise exceed $200,000. 
Such an option is granted to X  on 
June 1, 1964, and will be treated as out­
standing as of such date.

(d) Stock and voting stock. For pur­
poses of sections 421 through 425, the 
term “stock” means capital stock of any 
class, including voting or nonvoting 
common or preferred stock. Except as 
otherwise provided, the term includes 
both treasury stock and stock of original 
issue. Special classes of stock author­
ized to be issued to and held by employ­
ees are within the scope of the term 
“stock” as used in such sections, pro­
vided such stock otherwise possesses the 
rights and characteristics^ of capital 
stock. For purposes of determining 
what constitutes voting stock in ascer­
taining whether a plan has been approved 
by stockholders or whether the limita­
tions ..pertaining to voting power con­
tained in sections 422(b)(7), 423(b)(3) 
and 424(b) (3) and the regulations there­
under have been met, stock which does 
not have voting rights until the  ̂happen­
ing of an event, such as the default in 
the payment of dividends on preferred 
stock, is not voting stock until the hap­
pening of the specified event. Moreover, 
stock which does not possess a general 
voting power, and may vote only on par­
ticular questions, is not voting stock. 
However, if such stock is entitled to vote 
on whether a stock option plan is to be 
adopted, it is voting stock for the pur­
pose of ascertaining whether the plan 
has been approved by the shareholders.

(e) Option price. (1) For purposes 
of sections 421 through 425, the term 
“option price” or “price paid under the 
option” means the consideration in 
money or other property which, pursuant 
to the terms of the option, is the price at 
which the stock subject to the option is 
purchased. The term “option price” 
does not include amounts paid as interest 
under a deferred payment arrangement 
or treated as unstated interest under 
section 483 and the regulations there­
under. Thus, for example, section 483 
is applicable in determining whether the 
pricing requirements of section 422(b) 
(4), 423(b)(6), 424(b) (1), or 424(c) are 
met' and is applicable in determining the 
basis of any stock acquired pursuant to 
the exercise of a statutory option. How­
ever, with respect to statutory options 
granted prior to January 1, 1965, the 
determination of whether the applicable 
pricing requirements are met shall be 
made without regard to section 483, but 
section 483 shall be taken into considera­
tion in determining basis for purposes of 
determining gain or loss.

(2) In the case of a statutory option, 
any'reasonable valuation method may be 
used for the purpose of determining 
whether at the time the option is granted 
the option price satisfies the pricing re­
quirements of section 422(b) (4) (relat­
ing to qualified stock options), section 
423(b)(6) (relating to employee stock 
purchase plans) , or section 424(b) (1) 
(relating to restricted stock options),

whichever is applicable, with respect to 
the stock subject to the option. Such 
methods include the valuation methods 
described in § 20.2031-2 of this chapter 
(Estate Tax Regulations).

(f) Exercise. For purposes of sec­
tions 421 through 425, the term “exer­
cise”, when used in reference to an op­
tion, means the act of acceptance by the 
optionee of the offer to sell contained in 
the option. In general, the time of ex­
ercise is the time when there is a sale or 
a contract to sell between the corporation 
and the individual. A promise to pay 
the option price does not constitute an 
exercise of the option unless the optionee 
is subject to personal liability on such 
promise. An agreementor undertaking 
by the employee to make payments un­
der an employee stock purchase plan 
does not constitute the exercise of an 
option so long as the payments made re­
main subject to withdrawal by the 
employee.

(g) Transfer. For purposes of sec­
tions 421 through 425, the term “trans­
fer”, when used in reference to the trans­
fer to an individual of a share of stock 
pursuant to his exercise of a statutory 
option, means the transfer of ownership 
of such share, or the transfer of sub­
stantially all the rights of ownership. 
Such transfer must, within a reasonable 
time, be evidenced on the books of the 
corporation.

(h) Employment relationship. (1) 
Section 421 is applicable to the exercise 
of a statutory option only if at the time 
the option is granted, the optionee is an 
employee of the corporation granting the 
option, or a related corporation of such 
corporation, unless the option has been 
assumed or a new option has been is­
sued in its place under section 425(a). 
In case of such an assumption or issu­
ance, the optionee must, at the time of 
such assumption or issuance, be an em­
ployee of the corporation so assuming 
or issuing the option, or a related cor- 
poratibn of such corporation. The de­
termination of whether the optionee is 
an employee at the time the option is 
granted (or at the time of the assump­
tion or issuance under section 425(a)) 
will be made in accordance with the 
rules contained in section 3401(c) and 
the regulations thereunder. As to the 
granting of an option conditioned upon 
employment, see paragraph (c) (2) of 
this section. A statutory option must 
be granted for a reason connected with 
the individual’s employment by the cor­
poration or by its related corporation.

(2) In order to qualify for the special 
tax treatment of section 421, in addition 
to meeting the requirements of subpara­
graph (1) of this paragraph, an individ­
ual exercising a qualified stock option or 
an option granted under an employee 
stock purchase plan must, a.t all times 
during the period beginning with the date 
of the granting of such option and end- 
ing at the time of such exercise or on the 
day 3 months before the date of such 
exercise, be an employee of either the 
corporation granting such option, a re­
lated corporation of such corporation, o 
a corporation or a related corporation o 
such corporation issuing or assuming a
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stock option in a transaction to which 
section 425(a) applies. For this pur­
pose, the employment relationship in re­
spect of an option granted in accordance 
with the requirements of subparagraph 
(1) of this paragraph will be treated as 
continuing intact while the individual is 
on military or sick leave if the period of 
such leave does not exceed 90 days, or, 
if longer, so long as the individual’s right 
to reemployment with the corporation 
granting the option (or a related corpo­
ration of such corporation, or a corpora­
tion or a related corporation of such 
corporation issuing or assuming a stock 
option in a transaction to which sec. 
425(a) applies) is guaranteed either by 
statute or by contract. Where the pe­
riod of military or sick leave exceeds 90 
days and where the individual’s right 
to reemployment is not guaranteed either 
by statute or by contract, the employ­
ment relationship will be deemed to have 
terminated on the 91st day of such leave.

(3) For purposes of determining 
whether an individual meets the require­
ments of this paragraph, the term “em­
ployer corporation”, as used in section 
425 (e) and (f ) , shall be read as “grantor 
corporation” or “corporation issuing or 
assuming a stock option in a transaction 
to which section 425(a) is applicable”, 
as the case may be. ' For purposes of 
the employment requirement, a corpo­
ration employing an optionee is con­
sidered a related corporation if it was 
a parent or subsidiary of the corpora­
tion granting or assuming the option 
during the entire portion of the requisite 
period of employment during which it 
was the employer of such optionee.

(4) The application of this paragraph 
may be illustrated by the following ex­
amples:

E x am p le  ( 1 ) .  O n Ju n e  1 ,1 9 6 4 , X  C orp ora­
tion granted  a  s ta tu to ry  o p tio n  to  A, a n  
employee o f X  C orp oration , to  p u rch ase  a  
share o f X  sto ck . O n  F e b ru a ry  1, 1965, X  
sold th e  p la n t w here A w as em ployed to  M 
Corporation, a n  u n re la te d  co rp o ra tio n , an d  
A was em ployed b y  M. I f  A exercises h is  
statutory o p tio n  on  J u n e  1, 1965, se c tio n  
421 is n o t a p p licab le  to  su ch  exercise , b e ­
cause on  Ju n e  1, 1965, A is  n o t  em ployed by  
the corporation  w h ich  g ran ted  th e  o p tio n  
or by a re la ted  co rp o ra tio n  o f  su ch  corp ora­
tion, nor w as h e  em ployed by  an y  o f su ch  
corporations w ith in  3 m o n th s  b efo re  Ju n e  1, 
1965.

E x am p le  ( 2 ) .  A ssum e th e  fa c ts  to  b e  th e  
same as in  exam p le ( 1 ) ,  ex cep t t h a t  w h en  
A was em ployed by M  C orp oration , th e  op­
tion to  p u rch ase X  s to ck  w as te rm in a te d  
and was rep laced  by  a n  o p tio n  to  b u y  M 
stock in  su ch  c ircu m sta n ces  th a t  M  C orp ora­
tion is trea te d  as a  co rp o ra tio n  issu in g  a n  
option u n d er se c tio n  4 2 5 (a ) .  I f  A exercises 
the option to  p u rch ase  th e  sh a re  o f  M  s to ck  
on Ju n e  1 , 1965, se c tio n  421 is  a p p licab le  fo r  
a is th en  em ployed by  a  co rp o ra tio n  w h ich  
ssued an  o p tio n  u n d er se c tio n  4 2 5 (a ) .  

E x am p le  ( 3 ) .  e  is  an  em ployee o f P  
corporation. O n J u n e  1, 1964, P  g ra n ts  E  
a statu tory  o p tio n  to  p u rch ase  a  sh are  o f P  
s ock. On Ju n e  1, 1965, P  acq u ires  100 p er- 

ent of th e  sto ck  o f S  C orp oration ; o n  su ch  
iQfit S  becom es a  su b sid iary  o f P . O n Ju ly  1, 
965, E  ceases to  b e  em ployed by  P  an d  

Decomes em ployed b y  S . O n O cto b er 10, 
hie ’ T h lle s t iu  em ployed by  S , E  exercises 
» if  ,?p tion  to  b u y  P  sto ck . S in ce  E  w as a t  

i tim es d u rin g th e  re q u is ite  period  o f em - 
P ym ent an  em ployee o f e ith e r  P , th e  co r­

p o ra tio n  g ra n tin g  th e  o p tio n , o r S , a  su b ­
sid iary  o f th e  g ra n to r  d u rin g  th e  period  in  
w h ich  su ch  co rp o ra tio n  w as E ’s  em ployer, 
se c tio n  421 is  a p p licab le  to  th e  exercise  o f 
th e  o p tio n .

E x a m p le  ( 4 ) .  A ssum e th e  sam e fa c ts  as 
in  exam p le (3 )  ex cep t assu m e t h a t  a t  th e  
t im e  E  b ecam e a n  em ployee o f S  C orp oration , 
S  assu m ed E ’s o p t io n . to  p u rch ase  P  sto ck  
u n d e r se c tio n  4 2 5 (a ) .  S e c t io n  421 is  a p ­
p lica b le  to  E ’s exercise  o f h is  o p tio n  to  b u y  
P  sto ck .

E x a m p le  ( 5 ) .  M  C orp oration  g ra n ts  a  
q u a lified  s to ck  o p tio n  to  E , a n  em ployee of 
su ch  co rp o ra tio n . E  is  a n  officer in  a  re ­
serve A ir F o rce  u n it .  E  goes o n  m ilita ry  
leave w ith  h is  u n it  fo r  -3- w eeks. R egard less 
o f  w h eth e r E  is  a n  em ployee o f M  w ith in  th e  
m ean in g  o f  se c tio n  3 4 0 1 (c )  an d  th e  re g u la ­
tio n s  th ereu n d e r d u rin g  su ch  3-w eek period, 
E ’s  em p loy m en t re la tio n sh ip  w ith  M  is 
tre a te d  as u n in te rru p te d  d u rin g  th e  period 
o f  E ’s m ilita ry  leave.

E x a m p le  ( 6 ) .  A ssu m e th e  sam e fa c ts  as 
in  exam ple (5 )  an d  assu m e fu r th e r  t h a t  E ’s 
a c tiv e  d u ty  s ta tu s  is exten d ed  in d efin ite ly , 
b u t  th a t  E  h as  a n  em p loym en t c o n tra c t  w ith  
M  w h ich  provides th a t  u p on  th e  te rm in a tio n  
o f  an y  m ilita ry  d u ty  E  m ay  b e  re q u ired  to  
serve, E  w ill b e  e n tit le d  to  reem p loy m en t 
w ith  M  o r a  p a re n t o r ,su b s id ia ry  o f M . E  
exercises h is  M  o p tio n  w h ile  o n  a c tiv e  m ili­
ta r y  d u ty . Irresp ectiv e  o f w h eth e r E  is  an  
em ployee o f  M  w ith in  th e  m ean in g  o f s e c ­
t io n  3 4 0 1 (c )  an d  th e  re g u la tio n s th ereu n d e r 
a t  th e  tim e  o f su ch  exercise or w ith in  3 
m o n th s  b e fo re  su ch  exercise, se c tio n  421 c a n  
apply  to  su ch  exercise.

E x a m p le  ( 7 ) .  X  C orp oration  g ra n ts  a  
q u alified  s to ck  o p tio n  to  A, a n  em ployee o f 
X  C orp oration , w hose em p loy m en t c o n tra c t  
provides t h a t  in  th e  ev en t o f illn ess , A’s r ig h t 
to  reem p loy m en t w ith  X ,  or a  p a re n t or 
su b sid iary  o f X ,  w ill co n tin u e  fo r  1 year a fte r  
th e  tim e  A becom es u n a b le  to  p erfo rm  h is  
d u tie s  fo r  X .  A fa lls  i l l  fo r  90 days. F o r  
p u rposes o f se c tio n  4 2 2 ( a ) ( 2 ) ,  A’s em ploy­
m e n t re la tio n sh ip  w ith  X  w ill b e  tre a te d  as 
u n in te rru p te d  d u rin g  th e  90 -d ay  period . 
I f  A ’s  in ca p a c ity  ex ten d s beyond 90 days, 
th e n , fo r  pu rposes o f se c tio n  4 2 2 ( a ) ( 2 ) ,  A ’s 
em p loy m en t re la tio n sh ip  w ith  X  w ill b e  
tre a te d  as co n tin u in g  u n in te rru p te d  u n ti l  
A ’s reem p lo y m en t r ig h ts  te rm in a te . U n d er 
se c tio n  4 2 2 (a )  ( 2 ) ,  A h a s  3 m o n th s  in  w h ich  
t o  exercise  h is  q u a lified  s to ck  o p tio n  a fte r  
h is  em p loym en t re la tio n sh ip  w ith  X  (an d  
its  p a re n t an d  su b sid iary  co rp o ra tio n ) is 
te rm in a te d .

(I) Related corporation. The term 
“related corporation”, used for purposes 
of convenience hr this section and 
§§ 1.421-8 through 1.425-1, means a cor­
poration which is a parent or subsidiary 
corporation (as defined by section 425 (e) 
and (f ) and the regulations thereunder)
§ 1.421—8 General rules.

(a) Effect of qualifying transfer. (1) 
If a share of stock is transferred to an 
individual pursuant to his exercise of a 
statutory option, and if the requirements 
of section 422(a) (relating to qualified 
stock options), section 423(a) (relating 
to employee stock purchase plans), or 
section 424(a) (relating to restricted 
stock options), whichever is applicable, 
are met, then—

ti) Except as provided in section 422
(c) (1) (relating to exercise of option 
when price is less than value of stock), 
and paragraph (e) (2) of § 1.422-2, no 
income shall result at the time of the 
transfer of such share to the individual 
upon his exercise of the option with re­
spect to such share;

(ii) No deduction under section 162 or 
the regulations thereunder (relating to 
trade or business expenses) shall be al­
lowable at any time to the employer 
corporation, a related corporation of 
such corporation, or a corporation issu­
ing or assuming a stock option in a trans­
action to which section 425(a) and par­
agraph (a) of § 1.425-1 (relating to 
corporate reorganizations, liquidations, 
etc.) applies, with respect to the share 
so transferred; and

(iii) No amount other than the price 
paid under the option shall be considered 
as rèceived by any of such corporations 
for the share so transferred.

(2) For the purpose of this paragraph, 
each share of stock transferred pursuant 
to a statutory option is treated sepa­
rately. For example, if an individual, 
while employed by a corporation grant­
ing him a statutory option, exercises the 
option with respect to part of the stock 
covered by the option, and if such indi­
vidual exercises the balance of the op­
tion more than three months after leav­
ing such employment, the application of 
section 421 to the stock obtained upon 
the earlier exercise of the option is not 
affected by the fact that the income taxes 
of the employer and the individual with 
respect to the stock obtained upon the 
later exercise of the option are not de­
termined under section 421.

(b) Effect- of disqualifying disposi­
tion. (1) The disposition of a share of 
stock, acquired by the exercise of a 
statutory option before the expiration of 
the applicable holding period as deter­
mined under section 422(a)(1), 423 
(a) (1), or 424(a) (1), makes section 421 
inapplicable to the transfer of such share. 
The income attributable to such trans­
fer shall be treated by the individual as 
income received in the taxable year in 
which such disposition occurs. Simi­
larly, a deduction under section 162 
attributable to the transfer of the share 
of stock pursuant to the exercise of the 
option shall be allowable for the taxable 
year in which such disposition occurs 
to the employer corporation, its parent 
or subsidiary corporation or a corpora­
tion issuing or assuming a stock option 
in a transaction to which section 425(a) 
applies. In such cases, no amount shall 
be treated as income, and no amount 
shall be allowed as a deduction, for any 
taxable year other than the taxable year 
in which the disposition occurs. If the 
stock was transferred pursuant to the 
exercise of the option in a taxable year 
other than the taxable year of the dis­
position, the amount of the deduction 
shall be determined as if the employee 
had been paid compensation at the time 
provided in paragraph (d) of § 1.421-6.

(2) Section 421 is not made inappli­
cable by a transfer before the expiration 
of the applicable holding period as deter­
mined under section 422(a)(1), 423(a) 
(1), or 424(a) (1), if such transfer is not 
a disposition of the stock as defined in 
section 425(c) and paragraph (c) of 
§ 1.425-1, for example, a transfer, from 
the decedent to his estate or a transfer 
by bequest or inheritance. Similarly, a 
disposition by the executor, administra­
tor, heir, or legatee is not a disposition by
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the decedent. In case a statutory option 
is exercised by the estate of the individ­
ual to whom the option was granted, or 
by a person who acquired the option by 
bequest or inheritance or by reason of the 
death of such individual, see paragraph
(c) of this section.

(3) For special rules relating to a dis­
qualifying disposition of a share of stock 
acquired by the exercise of a qualified 
stock option, see paragraph (b) of 
§ 1.422-1.

(c) Exercise by estate. (1) If a stat­
utory option is exercised by the estate of 
the individual to whom the option was 
granted, or by any person who acquired 
such option by bequest or inheritance or 
by reason of the death of such individual, 
section 421(a) applies to such exercise in 
the same manner as if such option had 
been exercised by such deceased indi­
vidual. Consequently, except as pro­
vided by section 422(c ) (1 ) and para­
graph (e) (2) of § 1.422-2, neither the 
estate nor such person is required to in­
clude any amount in gross income as a 
result of a transfer of stock pursuant to 
such exercise of the option. Nor does 
section 421(a) become inapplicable if 
such executor, administrator, or person 
disposes of the stock so acquired before 
the expiration of the applicable holding 
period as determined under section 422 
(a )(1 ), 423(a)(1), or 424(a)(1). This 
special rule does not affect the applica­
bility of section 1222, relating to what 
constitutes a short-term and long-term 
capital gain or loss. The executor, ad­
ministrator, or such person need not ex­
ercise the option within three months 
after the death of the individual to whom 
the optioii was granted for section 421 
(a) to be applicable. However, the ex­
ercise of the option must be pursuant to 
the terms of the option, and any change 
in the terms of the option is subject to 
the rules of paragraph (e) of § 1.425-1, 
relating to the modification, extension, 
or renewal of the option. Section 421 
(a) is applicable even though such ex­
ecutor, administrator, or person is not 
employed by the corporation granting 
the option, or a related corporation, 
either when the option is exercised or at 
any time. However, section 421(a) is 
not applicable to an exercise of the op­
tion by the estate or by such person, un­
less the individual to whom the option 
was granted met the employment re­
quirements of section 422(a)(2), 423(a) 
(2), or 424(a)(2) , whichever is applica­
ble, either at the time of his death or 
within three months before such time. 
If the option is exercised by a person 
other than the executor or administrator, 
or other than a person who acquired 
the option by bequest or inheritance or 
by reason of the death of such deceased 
individual, section 421(a) is not applica­
ble to the exercise. For example, if the 
option is sold by the estate, section 421 
(a) does not apply to an exercise of the 
option by such buyer; but if the option 
is distributed by the administrator to an 
heir as part of the estate, section 421(a) 
is applicable to an exercise of the option 
by such heir.

(2) Any transfer by the estate, 
whether a sale, a distribution of assets,

or otherwise, of the stock acquired by its 
exercise of the option under this para­
graph is a disposition of the stock. 
Therefore, if section 423(c), or 424(c)
(1) is applicable, the estate must include 
an amount as compensation in its gross 
income. Similarly, if section 423(c) or 
424(c) (1) is applicable in case of an ex­
ercise of the option under this paragraph 
by a person who acquired the option by 
bequest or inheritance or by reason of 
the death of the individual to whom the 
option was granted, there must .be in­
cluded in the gross income of such per­
son an amount as compensation/ either 
when such person disposes of the stock, 
or when he dies owning the stock.

(3) (i) If, under section 422(c)(1), 
423(c), or 424(c)(1), an amount is re­
quired to be included in the gross income 
of the estate or of such person, the 
estate or such person shall be allowed 
a deduction as a result of the inclusion 
of the value of the option in the estate 
of the individual to wliom the option was 
granted. Such deduction shall be com­
puted under section 691(c) by treating 
the option as an item of gross income in 
respect of a decedent under section 691 
and by treating the amount required to 
be included in gross income under sec­
tion 422(c)(1), 423(c), or 424(c)(1), as 
an amount included in gross income 
under section 691 in respect of such item 
of gross income. No such deduction 
shall be allowable with respect to any 
amount other than an amount includ­
ible under section 422(c) (1 ),-423(c), or 
424(c) (1). For the rules relating to the 
computation of a deduction under sec­
tion 691 (c ) , see § 1.691 (c ) -l .

(ii) The application of subdivision (i) 
may be illustrated by the following 
example:

E x a m p le .  O n Ju n e  1, 1964, E  w as g ran ted  
an  op tio n  u n d er a n  em ployee s to ck  p u rch ase  
p la n  to  p u rch ase  fo r  $85 on e sh are  o f th e  
s to ck  o f h is  em ployer. O n su ch  day, th e  fa ir  
m a rk e t va lu e o f su ch  s to ck  was $100 per 
sh are . 'E  died on  F e b ru ary  1, 1966, w ith o u t 
h av in g  exercised  su ch  op tion . T h e  op tion  
w as, how ever, exerc isab le  by  h is  e s ta te , an d  
fo r  purposes o f th e  e s ta te  ta x  w as valued 
a t  $30. O n  M arch  1, 1966, th e  e s ta te  exer­
cised  th e  op tion , an d  o n .M arch  15, 1966, sold 
fo r  $150 th e  sh a re  o f s to ck  so acq u ired . F o r 
i t s  ta x a b le  year in c lu d in g  M arch  15, 1966, 
th e  e s ta te  is  requ ired  by sec tio n s 4 2 1 (c ) 
( l j i  (B )  an d  4 2 3 (c )  to  in clu d e in  i ts  gross in ­
com e as co m p en satio n  th e  a m o u n t o f $15. 
D u rin g  su ch  ta x a b le  year, n o  a m o u n ts  o f in ­
com e were prop erly paid , cred ited , or d is tr ib ­
u ta b le  to  th e  b en efic ia ries o f th e  e sta te . 
However, u n d er se c tio n  4 2 1 (c ) ( 2 ) ,  th e  e s ta te  
is  e n tit le d  to  a  d ed u ctio n  d eterm in ed  in  th e  
fo llow in g  m an n er. E ’s  e s ta te  in clu d es n o  
o th e r  ite m s o f in co m e in  re sp ect o f a  d eced en t 
re ferred  to  i r  se c tio n  6 9 1 (a ) ,  an d  n o d ed uc­
tio n s  re ferred  to  in  se c tio n  6 9 1 (b ) ,  so th a t  
th e  valu e fo r  e s ta te  ta x  pu rposes o f th e  op­
tio n , $30, is  a lso  th e  n e t  valu e o f a ll  ite m s 
o f in com e in  re sp ect o f th e  d eced en t. T h e  
e s ta te  ta x  a ttr ib u ta b le  to  th e  in c lu s io n  o f 
th e  o p tio n  in  th e  e s ta te  o f E  is  $10. S in ce  
$15, th e  a m o u n t in c lu d ib le  in  gross in com e 
by reaso n  o f se c tio n s  4 2 1 ( c ) ( 1 ) ( B )  and 
4 2 3 (c ) ,  is  less th a n  th e  valu e fo r  e s ta te  ta x  
p u rposes o f th e  op tion , on ly  i%o o f th e  
e s ta te  ta x  a ttr ib u ta b le  to  th e  in c lu s io n  of 
th e  o p tio n  in  th e  e s ta te  is  d ed u ctib le ; t h a t  
is, i% 0 o f $10, or $5. No d ed u ctio n  u n d er 
se c tio n  4 2 1 ( c ) ( 2 )  is allow able w ith  resp ect 
to  an y  c a p ita l gain .

(4) (i) In the case of an employee dy­
ing before January 1, 1957, the basis of 
any share of stock acquired by the exer­
cise of a restricted stock option under 
this paragraph, determined under sec­
tion 1011, shall be increased by an 
amount equal to the amount includible 
as compensation in his gross income un­
der section 424(c) (1). The basis of the 
share shall not be increased by reason 
of the inclusion of the value of the re­
stricted stock option in the estate for 
estate tax purposes.

(ii) (a) In the case of an employee dy­
ing after December 31, 1956, the basis of 
any share of stock acquired by the exer­
cise of an option under this paragraph, 
determined under section 1011, shall be 
increased by an amount equal to the por­
tion of the basis of the option attributa­
ble to such share. For example, if a 
statutory option to acquire 10 shares of 
stock has a basis of $100, the basis of one 
share acquired by a partial exercise of 
the option, determined under section 
1011, would be increased by %oth of $100, 
or $10. The option acquires a basis, de­
termined under section 1014(a), only if 
the transfer of the share pursuant to the 
exercise of such option qualifies for the 
special tax treatment provided by sec­
tion 421(a). To the extent the option is 
so exercised; in whole or in part, it will 
acquire a basis equal to its fair market 
value at the date of the employee’s death 
or, if an election is made_under section 
2032, its value at its applicable valuation 
date. In certain cases, the basis of the 
share is subject to the adjustments pro­
vided by-(b) and (c) of this subdivision, 
but such adjustments are only applica­
ble in the case of an option which is sub­
ject to section 422(c) (1), 423(c), or 424
(c) (1).

(b) If the amount which would have 
been includible in gross income under 
section 422(c)(1), 423(c), or 424(c)(1) 
had the employee exercised the option 
on the date of his death and held the 
share at the time of his death exceeds 
the amount which is includible in gross 
income under such section, the basis of 
the share, determined under (a) of this 
subdivision, shall be reduced by such ex­
cess. For example, if $15 would have 
been includible in the gross income of the 
employee had he exercised the option 
and held such share at the time of his 
death, and only $10 is includible under 
section 422(c)(1), 423(c), or 424(c)(1), 
the basis of the share, determined under 
(a) of this subdivision, would be reduced 
by $5. For purposes of determining the 
amount which would have been includi­
ble in gross income under section 422
(c) (1), 423(c), or 424(c) (1), if the em­
ployee had exercised the option and held 
such share at the time of his death, the 
amount which would have been paid for 
the share shall be computed as if the 
option had been exercised on the date 
the employee died.
. (c) If the amount includible in gross 

income under section 422(c) (1), 423(c), 
or 424(c) (1) , exceeds the portion of the 
basis of the option attributable to the 
share, the basis of the share, determined 
under (a) of this subdivision, shall be 
increased by such excess. Thus, if $15
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is includible in gross income under such 
section, and the basis of the option with 
respect to the share is $10, the basis of 
the share, determined under (a) of this 
subdivision, will be increased by $5.

(iii) if a statutory option is not exer­
cised by the estate of the individual to 
whom the option was granted, or by the 
person who acquired such option by be­
quest or inheritance or by reason of the 
death of such individual, the option shall 
be considered to be property which con­
stitutes a right to receive an item of in­
come in respect of a decedent to which 
the rules of sections 691 and 1014(c) 
apply.

(iv) The application of this subpara­
graph may be illustrated by the following 
examples:

E x am p le  ( 1 ) .  O n Ju n e  1, 1955, th e  X  C or­
poration gran ted  to  E , a n  em ployee, a  re ­
stricted sto ck  o p tio n  to  p u rch ase  a  sh are  of 
X  Corporation’s s to ck  fo r  $85. T h e  fa ir  m a r­
ket value o f th e  X  C orp oration  sto ck  on  su ch  
date was $100 per sh are . O n  Ju n e  1, 1956, E  
died. T h e  fa ir  m a rk e t va lu e o f X  C orp ora­
tion stock  on  su ch  d a te  exceeded $100 per 
share and th e  fa ir  m a rk e t valu e o f th e  o p tio n  
on th e ap p licab le  v a lu a tio n  d a te  w as $35. 
On August 1, 1964, th e  e s ta te  o f E  exercised  
the option an d  sold  th e  sh are o f X  C orp ora­
tion stock a t  a  tim e  w h en  th e  fa ir  m a rk e t 
value of th e  sh are  was $90. T h e  e s ta te  is  
required by se c tio n  4 2 4 ( c ) ( 1 )  to  in c lu d e  $5 
in its  gross in com e as co m p en satio n . S in ce  
E died before Ja n u a r y  1< 1957, th e  b asis  o f 
the share is $90 ( th e  $85 paid  fo r  th e  sto ck  
plus th e  $5 in c lu d ib le  in  gross in co m e as 
com p ensation), an d  th e  b asis  o f th e  sh are  
is not increased  by reason  o f th e  in c lu s io n  
of the value o f th e  o p tio n  in  th e  e s ta te  o f 
E (see sectio n  1014(d ) (a s  in  e ffec t w ith  re ­
spect to  tax ab le  years en d in g  b efo re  J a n u ­
ary 1, 1 9 5 7 )) . T h u s, n o  g ain  o r loss is  re a l­
ized on  th e  d isp o sitio n  o f  th e  sh are  s in ce  
the basis o f  th e  sh are  is  eq u a l to  th e  sa le  
price.

E x am p le  ( 2 ) .  O n Ju n e  1, 1964, th e  X  C or­
poration g ran ted  to  E , a n  em ployee, an  op­
tion under i ts  em ployee s to ck  p u rch ase  
plan to  p u rchase a  sh a re  o f X  C orp oration  
stock for $85. T h e  fa ir  m a rk e t valu e o f X  
Corporation s to ck  on  su ch  d a te  w as $100 
per share. O n Ju n e  1, 1966, E  died. T h e  
fair m arket valu e o f X  C orp oration  s to ck  bn  
such date exceeded $100 p er sh are  a n d  th e  
fair m arket valu e o f th e  o p tio n  o n  th e  ap ­
plicable v a lu atio n  d ate  w as $35. O n A u gust 
1, 1966, th e  e s ta te  o f E  exercised  th e  op tio n  
and sold th e  sh are o f X  C orp oration  sto ck  
at a tim e w hen th e  fa ir  m a rk e t valu e o f th e  
share was $120. T h e  b asis  o f  th e  sh are  is 
$120 (th e $85 p aid  fo r  th e  sto ck  p lu s th e  $35 
basis of th e  o p t io n ) . W h en  th e  sh are  is  sold  
for $120, th e  e s ta te  is  re q u ired  to  in clu d e 
$15 in  its  gross in co m e as co m p en satio n . 
Since $15 would h ave b een  in c lu d ib le  in  E ’s 
gross incom e i f  h e  h a d  exercised  th e  op tio n  
and held su ch  sh are  a t  th e  tim e  o f h is  d eath , 
subdivision ( i i)  (b ) o f th is  su bp aragrap h  does 
not apply. M oreover, s in ce  th e  $15 in c lu d i­
ble in  th e  gross in co m e o f th e  e s ta te  does 
not exceed th e  basis o f th e  o p tio n  ($ 3 5 ) ,  su b ­
division ( i i)  (c )  o f th is  su bp aragrap h  does 

ot apply, s in c e  th e  b asis  o f th e  sto ck  an d  
he sale price are th e  sam e, n o  g ain  or loss 

1£L5®alized *>y th e  es ta te  on  th e  d isp o sitio n  
of the share.

E x am p le  ( 3 ) .  A ssum e th e  sam e fa c ts  as in  
example (2 ) ,  excep t t h a t  th e  fa ir  m a rk e t 

, e th e  sh are  o f s to ck  a t  th e  tim e  o f i ts  
.e ^ as $90. T h e  b asis  o f th e  sh are, d e te r- 

E1,r led under su bd iv ision  ( i i )  (a )  o f  th is  
Rw.?,aragraph- 18 $ 120 ( th e  $85 p aid  fo r  th e  
Wh *  *?us b asis  o f  th e  o p t io n ) .
wnen th e sh are is sold  fo r  $90, th e  es ta te  is

req u ired  to  in clu d e $5 in  i ts  gross in co m e 
as co m p en satio n . I f  th e  em ployee h ad  e x ­
ercised  th e  o p tio n  an d  h e ld  th e  sh are  a t  
th e  t im e  o f h is  d e a th , $15 w ould h av e b een  
in c lu d ib le  in  gross in co m e as co m p en satio n  
fo r  th e  ta x a b le  year en d in g  w ith  h is  d ea th . 
S in ce  su ch  a m o u n t exceeds b y  $10 th e  
a m o u n t w h ich  th e  e s ta te  is  requ ired  to  in ­
clu d e in  i ts  gross in com e, su bd iv ision  ( i i )  (b )  
o f th is  su b p arag rap h  applies, an d  th e  b asis  
o f th e  sh are  ($ 1 2 0 ) , d e term in ed  u n d er s u b ­
d iv ision  ( i i )  (o ) o f th is  su bp aragrap h  is  re ­
du ced  b y  $10. A ccordin gly , th e  b asis  is 
$110, an d  a  c a p ita l loss o f $20 is realized  
on  th e  d isp o sitio n  o f  th e  sh are.

E x a m p le  ( 4 ) .  A ssum e th e  sam e fa c ts  as 
in  exam ple ( 2 ) ,  ex cep t t h a t  th e  fa ir  m a rk e t 
v a lu e  o f th e  o p tio n  on  th e  ap p licab le  v a lu a ­
tio n  d a te  was $5, an d  t h a t  th e  fa ir  m a rk e t 
valu e o f  X  C o rp o ratio n  sto ck  on  th e  d a te  th e  
em ployee d ied  d id  n o t  exceed  $100. T h e  
b asis  o f  th e  sh are , d eterm in ed  u n d er su b d i­
v ision  ( i i )  (a )  o f  th is  su b p arag rap h , is  $90 
(th e  $85 p aid  fo r  th e  s to ck  p lu s th e  $5 b asis  
o f th e  o p t io n ) . W h en  th e  sh a re  is  sold  fo r  
$120, th e  e s ta te  is requ ired  to  in clu d e $15 in  
i ts  gross in com e as co m p en satio n . S in ce  
su ch  a m o u n t exceeds by  $10 th e  b asis  o f th e  
o p tio n , su bd iv ision  ( i i )  (c )  o f th is  su b p ara ­
g rap h  applies, an d  th e  b asis  o f th e  sh are  
($ 9 0 ) ,  d eterm in ed  u n d er su bd iv ision  ( i i ) ( a )  
o f th is  su b p arag rap h , is  in creased  by  $10. 
A ccordingly, th e  b asis  is  $100 an d  a  ca p ita l 
g a in  o f $20 is  rea lized  on  th e  d isp o sitio n  o f 
th e  sh are.

E x a m p le  ( 5 ) .  A ssum e th e  sam e fa c ts  as 
in  exam ple ( 2 ) ,  ex cep t t h a t  on  Ju n e  1, 1966, 
th e  d a te  th e  em ployee died, th e  fa ir  m a rk e t 
valu e o f X  C orp oration  s to c k  w as $98, and 
th a t  on Ju n e  1, 1967, th e  a lte rn a te  v a lu a tio n  
d ate , th e  fa ir  m a rk e t valu e o f th e  sto ck  h ad  
d eclin ed  su b s ta n tia lly , an d  th e  fa ir  m a rk e t 
valu e o f th e  o p tio n  w as $5. O n A u gu st 1, 
1967, th e  e s ta te  o f E  exercised  th e  o p tio n  and 
sold th e  sh are w h en  its  fa ir  m a rk e t v alu e was 
$92. T h e  b asis  o f  th e  sh are, d eterm in ed  
u n d er su bd iv ision  ( i i )  (a )  o f  th is  su b p ara ­
graph, is  $90 ( th e  $85 p aid  fo r  th e  s to ck  p lu s 
th e  $5 b asis  o f th e  o p t io n ) . W h en  th e  sh are  
is  sold  fo r $92, th e  e s ta te  is  requ ired  to  in ­
c lu d e $7 in  i ts  gross in co m e as co m p en sa­
tio n . S in ce  $13 w ould h ave b een  in c lu d ib le  
in  E ’s  gross in co m e i f  h e  h ad  exercised  th e  
o p tio n  an d  h eld  su ch  sh are  a t  th e  tim e  o f h is  
d e a th , su bd iv ision  ( i i )  (b ) o f th is  su b p ara ­
grap h  applies, an d  th e  b asis  o f th e  sh are  
($ 9 0 ) ,  d e term in ed  u n d er su bd iv ision  ( i i )  (a )  
o f th is  su b p arag rap h , is red uced  by $6 to  $84. 
F u rth erm o re , s in ce  th e  $7 th a t  th e  e s ta te  is  
req u ired  to  in c lu d e  in  i ts  gross in co m e w hen 
th e  sh a re  is  sold  fo r  $92 exceeds by $2 th e  
b asis  o f th e  o p tio n , su b d iv isio n  ( i i )  (c )  o f 
th is  su b p arag rap h  ap p lies, an d  th e  b asis  o f 
th e  sh are  ($ 8 4 ) ,  d e term in ed  u n d er su b d iv i­
s io n  ( i i )  (a )  an d  ( i i )  (b )  o f th is  su bp ara­
g rap h, is  in creased  by $2. A ccordingly, th e  
b asis  is $86 an d  a  c a p ita l g a in  o f $6 is  realized  
on  th e  d isp o sitio n  o f th e  sh are.

(d) Exercise by deceased employee 
during lifetime. If a statutory option is 
exercised by an individual to whom the 
option was granted and the individual 
dies before the expiration of the appli­
cable holding period as determined under 
section 422(a) (1), 423(a)(1), or 424(a)
(1), section 421(a) does not become in­
applicable if the executor or administra­
tor of the estate of such individual, or 
any person who acquired such stock by 
bequest or inheritance or by reason of 
the death of such individual, disposes of 
such stock before the expiration of such 
applicable holding period. This rule 
does not affect the applicability of sec­
tion 1222, relating to what constitutes a 
short-term and long-term capital gain 
or loss.

(e) Incorporation by reference. Any 
requirement that an option expressly 
contain or state a prescribed limitation 
or term will be considered met if such 
limitation or term is set forth in a statu­
tory option plan and is incorporated by 
reference by the option. Thus, if a 
statutory option plan expressly provides 
that no option granted thereunder shall 
be exercisable after five years from the 
date of grant, arid if an option granted 
thereunder expressly provides that the 
option is granted subject to the terms 
and limitations of such plan, the option 
will be regarded as being, by its terms, 
not exercisable after the expiration of 
5 years from the date such option is 
granted.
§ 1.422 Statutory provisions; qualified 

stock options.
S e c. 422. Q u a lif ied  s t o c k  o p t io n s — (a ) I n  

g e n e r a l .  S u b je c t  to  th e  p rov ision s o f s u b ­
se c tio n  ( c ) ( 1 ) ,  se c tio n  4 2 1 (a )  sh a ll apply  
w ith  re sp ect to  th e  tra n s fe r  o f a  sh are  o f 
s to ck  to  a n  in d iv id u al p u rsu a n t to  h is  ex ­
ercise  o f a  q u a lified  sto ck  o p tio n  i f—

(1 ) No d isp o sitio n  o f  su ch  sh a re  is m ad e 
by su ch  in d iv id u al w ith in  th e  3 -y ear period  
b eg in n in g  on  th e  day a fte r  th e  day o f th e  
tr a n s fe r  o f su ch  sh are , an d

(2 )  A t a ll tim e s  d u rin g  th e  period b e ­
g in n in g  w ith  th e  d a te  o f  th e  g ra n tin g  o f 
th e  o p tio n  an d  en d in g  o n  th e  day 3 m o n th s 
b efo re  th e  d a te  o f su ch  exercise, su ch  in d i­
v id u al w as a n  em ployee o f  e ith e r  th e  co rp o ­
ra t io n  g ra n tin g  su ch  o p tio n , a  p a re n t or 
su bsid iary  co rp o ra tio n  o f  su ch  co rp o ra tio n , 
or a  co rp o ra tio n  or a  p a re n t o r su b sid iary  
co rp o ra tio n  o f  su ch  co rp o ra tio n  issu in g  or 
a ssu m in g  a  s to ck  o p tio n  in  a  tra n s a c t io n  to  
w h ich  se c tio n  4 2 5 (a )  ap p lies.

(b ) Q u a lif ie d  s t o c k  o p t io n .  F o r  purposes 
o f th is  p a rt, th e  te rm  “qu alified  sto ck  o p ­
t io n ” m ean s a n  o p tio n  g ran ted  to  a n  in d i­
v id u al a f te r  D ecem ber 31, 1963 (o th e r  th a n  a  
re s tr ic te d  s to ck  o p tio n  g ran ted  p u rsu a n t to  
a  c o n tra c t  d escribed  in  se c tio n  4 2 4 ( c ) ( 3 )  
( A ) ) ,  fo r  an y  reaso n  co n n ecte d  w ith  h is  
em p loym en t by a  co rp o ra tio n , i f  g ran ted  by 
th e  em ployer co rp o ra tio n  o r  i ts  p a re n t or 
su bsid iary  co rp o ra tio n , to  p u rch ase  s to ck  o f 
an y  o f su ch  co rp o ra tio n s, b u t  on ly  i f—

(1 ) T h e  o p tio h  is  g ran ted  p u rsu a n t to  a 
p la n  w h ich  in clu d es th e  agg reg ate n u m b er 
o f  sh ares  w h ich  m ay  b e  issued u n d er op tio n s, 
an d  th e  em ployees (o r c lass  o f em ployees) 
e lig ib le  to  receiv e op tio n s, an d  w h ich  is  a p ­
proved by th e  stock h o ld e rs  o f th e  g ra n tin g  
co rp o ra tio n  w ith in  12 m o n th s  b efore  or a fte r  
th e  d a te  su ch  p la n  is adop ted ;

(2 ) S u ch  o p tio n  is g ran ted  w ith in  10 years 
fro m  th e  d ate  su ch  p la n  is  adop ted , or th e  
d a te  su ch  p la n  is  approved by th e  sto ck h o ld ­
ers, w h ich ever is  ea rlie r;

(3 )  S u ch  o p tio n  by i ts  te rm s is  n o t exer­
c isa b le  a fte r  th e  ex p ira tio n  o f 5 years fro m  
th e  d a te  su ch  o p tio n  is g ran ted ;

(4 ) E x cep t as provided in  su b sectio n  (c )  
( 1 ) ,  th e  o p tio n  p rice  is  n o t less th a n  th e  
fa ir  m a rk e t va lu e o f th e  sto ck  a t  th e  tim e  
su ch  o p tio n  is gran ted ;

(5 ) S u ch  o p tio n  by i ts  te rm s is  n o t exer­
c isab le  w h ile th e re  is  o u tsta n d in g  (w ith in  
th e  m ean in g  o f su b sectio n  (c )  ( 2 ) )  an y  q u a l­
ified  sto ck  o p tio n  (o r  re s tr ic te d  s to ck  op­
tio n ) w h ich  was gran ted , b efo re  th e . g ra n tin g  
o f  su ch  op tion , to  s u c h  in d iv id u al to  p u r­
ch ase  sto ck  in  h is  em ployer co rp o ra tio n  o r 
in  a  co rp o ra tio n  w h ich  (a t  th e  tim e  o f th e  
g ra n tin g  o f su ch  o p tio n ) is a  p a re n t or su b ­
sid iary  .co rp o ra tio n  o f th e  em ployer corp o­
ra tio n , or in  a  predecessor co rp o ra tio n  o f an y  
o f su ch  co rp o ra tio n s;

(6 )  S u ch  o p tio n  by  its  te rm s is  n o t tr a n s ­
fe ra b le  by  su ch  in d iv id u al o th erw ise th a n  
by w ill or th e  law s o f d e sce n t an d  d is tr ib u -
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tio n , an d  is  exercisab le , d u rin g  h is  life tim e , 
on ly  by h im ; an d

(7 )  S u ch  ind iv id u al, im m ed ia te ly  a fte r  
su ch  o p tio n  is  gran ted , does n o t ow n sto ck  
possessing m ore th a n  5 p e rce n t o f th e  to ta l  
com bin ed  v o tin g  pow er or valu e o f a ll  c lasses 
o f s to ck  o f th e  em ployer co rp o ra tio n  or o f 
i t s  p a re n t or su bsid iary  co rp o ra tio n ; excep t 
th a t  i f  th e  eq u ity  ca p ita l o f s u c h  co rp o ra tio n  
or co rp o ra tio n s (d ete rm in e d  a t  th e  t im e  th e  
o p tio n  is g ra n ted ) is less th a n  $2,000,000, 
th en , fo r  pu rposes o f ap p ly in g  th e  l im ita tio n  
o f th is  p arag rap h , th e re  sh a ll be added to  
su ch  5 p e rce n t th e  p ercen tag e  (n o t  h ig h e r 
th a n  5 p e rce n t) w h ich  b ears th e  sam e ra tio  
to  5 p e rce n t as th e  d ifference betw een  su ch  
eq u ity  c a p ita l an d  $2,000,000 b ears to  
$ 1 ,000 ,00 0 .

(c )  Special rules— (1 )  Exercise o f  option  
w hen price is less than  value o f  stock . I f  a 
sh a re  o f s to ck  is tra n s fe rre d  p u rsu a n t to  th e  
exercise  by a n  in d iv id u a l o f an  o p tio n  w h ich  
fa ils  to  q u a lify  a s  a  q u alified  sto ck  o p tio n  
u n d er su b sectio n  (b )  becau se  th e r e  w as a  
fa ilu r e  in  a n  a tte m p t, m ad e in  good fa ith r  
to  m e e t th e  re q u irem en t o f su b sectio n  (b )  
( 4 ) ,  th e  re q u ire m e n t o f  su b sectio n  ( b ) ( 4 )  
s h a ll  b e  consid ered  to  h av e b een  m et, b u t 
th e re  sh a ll b e  in clu d ed  as co m p en satio n  
(an d  n o t as g a in  u p on  th e  sa le  or exch an g e 
o f a  c a p ita l a sse t) in  h is  gross in co m e fo r  
th e  ta x a b le  year in  w h ich  su ch  o p tio n  is  
exercised , a n  a m o u n t eq u a l to  th e  lesser o f—

(A ) 150 p e rce n t o f th e  d ifferen ce betw een  
th e  o p tio n  p rice  an d  th e  fa ir  m a rk e t valu e o f 
th e  sh are  a t  th e  tim e  th e  o p tio n  w as gran ted , 
or

(B )  T h e  d ifferen ce betw een  th e  o p tio n  
p rice  an d  th e  fa ir  m a rk e t va lu e o f  th e  sh are  
a t  th e  tim e  o f su ch  exercise.
T h e  b asis  o f th e  sh are  acq u ired  sh a ll be in ­
creased  by a n  a m o u n t e q u a l to  th e  a m o u n t 
in clu d ed  in  h is  gross in co m e u n d er th is  p a ra ­
grap h  in  th e  ta x a b le  year in  w h ich  th e  e x e r­
cise  occu rred .

(2 ) C ertain options treated  as outstanding. . 
F o r  p u rposes o f su b s e c t io n  ( b ) ( 5 )  —

(A ) Any re s tr ic te d  sto ck  o p tio n  w h ich  is 
n o t  te rm in a te d  b efo re  Ja n u a r y  1, 1965, an d

(B )  Any q u a lified  sto ck  o p tio n  g ran ted  
a fte r  D ecem ber 31, 1963,

»b a n  b e  tre a te d  as o u ts ta n d in g  u n t i l  su ch  
o p tio n  is  exercised  in  fu l l  or exp ires by  reason  
o f th e  lap se o f tim e . F o r  p u rposes o f th e  
p reced in g  se n te n ce , a  re s tr ic te d  sto ck  o p tio n  
g ran ted  b efo re  Ja n u a r y  1, 1964, sh a ll n o t  b e  
tre a te d  as o u ts ta n d in g  fo r an y  period  before 
th e  f irs t  day on  w h ich  (u n d er th e  te rm s o f 
su ch  o p tio n ) i t  m ay  b e  exercised .

(3 )  Options granted to certain  sh are­
holders. F o r  pu rp oses o f su b sectio n  (b )  (7 ) —

(A ) T h e  te rm  “ eq u ity  c a p ita l” m ean s—
( i )  I n  th e  case o f on e co rp o ra tio n , th e  

a im  o f i t s  m oney  an d  o th e r  p ro p erty  ( in  an  
a m o u n t e q u a l to  th e  a d ju sted  b asis  o f su ch  
p rop erty  fo r  d e term in in g  g a in ) ,  less th e  
a m o u n t o f i t s  in d eb ted n ess (o th e r  th a n  in ­
d eb ted n ess to  sh a re h o ld e rs ), an d

( i i )  I n  th e  case o f a  group o f co rp o ratio n s 
co n sis tin g  o f a  p a re n t an d  its  su bsid iary  
co rp o ra tio n s, th e  su m  o f th e  eq u ity  c a p ita l 
o f ea ch  o f su ch  co rp o ra tio n s a d ju sted , u n d er 
re g u la tio n s  p rescribed  by  th e  S e cre ta ry  or 
h is  d elegate , to  e lim in a te  th e  e ffec t o f in te r ­
co rp o ra te  ow n ership  an d  tra n s a ctio n s  am ong 
su ch  co rp o ra tio n s;

(B )  T h e  ru les  o f se c tio n  4 2 5 (d ) sh a ll apply 
in  d e term in in g  th e  sto ck  ow n ership  o f th e  
in d iv id u a l; an d

(G ) S to ck  w h ich  th e  in d iv id u al m ay p u r­
ch a se  u n d er o u ts ta n d in g  op tio n s sh a ll be 
tre a te d  as s to ck  ow ned by su ch  in d iv id u al.

I f  a n  in d iv id u a l is  g ran ted  a n  o p tio n  w h ich  
p erm its  h im  to  p u rch a se  sto ck  in  excess of 
th e  l im ita tio n  o f  su b se ctio n  ( b ) ( 7 )  (d e te r­
m in ed  by applyin g th e  ru les  o f th is  p ara ­
grap h ) , su ch  o p tio n  sh a ll b e  tre a te d  as m e e t­
in g  th e  re q u irem en t o f su b sectio n  (b )  (7 )  to

th e  e x te n t t h a t  su c h  in d iv id u al could , i f  th e  
o p tio n  w ere fu lly  exercised  a t  th e  tim e  o f 
g ra n t, p u rch ase  s to c k  u n d e r su ch  o p tio n  
w ith o u t exceed in g  su ch  lim ita tio n . T h e  p o r­
t io n  o f su ch  o p tio n  w h ich  is  tre a te d  as m e e t­
in g  th e  re q u ire m e n t o f su b sectio n  ( b ) ( 7 )  
sh a ll b e  deem ed to  be th a t  p o rtio n  o f  th e  
o p tio n  w h ich  is  f irs t exercised .

(4 )  Certain disqualifying dispositions 
w here am ount realized  is less than  value at  
exercise. I f —

(A ) A n in d iv id u al w ho h a s  acq u ired  a  
sh a re  o f s to ck  by th e  exercise  o f a  qu alified  
s to c k  o p tio n  m akes a  d isp o sitio n  o f  su ch  
sh a re  w ith in  th e  3 -y ear period described  in  
su b sectio n  (a )  ( 1 ) ,  an d

(B )  S u ch  d isp o sitio n  is a  sa le  or exch an g e 
w ith  re sp e c t to  w h ich  a  loss ( i f  su s ta in e d ) 
w ould b e  recog nized  to  su ch  in d iv id u al,

th e n  th è  a m o u n t w h ich  is  in c lu d ib le  in  th e  
gross in co m e o f su ch  in d iv id u al, an d  th e  
a m o u n t w h ich  is  d e d u ctib le  fro m  th e  in com e 
o f h is  em ployer co rp o ra tio n , as com p en satio n  
a ttr ib u ta b le  to  th e  exercise  o f su ch  o p tio n  
sh a ll n o t exceed  th e  excess ( i f  an y ) o f th e  
a m o u n t rea lized  o n  su ch  sa le  or exch an g e 
over th e  a d ju ste d  b asis  o f su ch  sh are.

(5 ) Certain transfers by insolvent ind i­
viduals. I f  a n  in so lv en t in d iv id u al hold s a 
sh a re  o f s to ck  acq u ired  p u rsu a n t to  h is  exer­
c ise  o f a  qu alified  s to ck  op tion , an d  i f  su ch  
sh a re  is  tra n s fe rre d  to  a  tru ste e , receiv er, or 
o th e r  s im ila r fid u ciary , in  an y  proceeding 
u n d er th e  B a n k ru p tcy  A ct o r an y  o th e r  s im i­
la r  in so lv en cy  proceedin g, n e ith e r  su ch  tr a n s ­
fe r  n o r an y  o th e r  tr a n s fe r  o f  su ch  sh a re  fo r 
th e  b en efit o f  h is  cred ito rs  in  su ch  proceed­
ing , sh a ll c o n s t itu te  a  “d isp o sitio n  o f su ch  
sh a re ” fo r  pu rposes o f su b sectio n  (a )  ( 1 ) .

(6 )  A pplication o f  subsection  ( b ) ( 5 )  
w here options are for  stock  o f  sam e class in 
sam e corporation . T h e  re q u ire m e n t o f  su b ­
se c tio n  ( b ) ( 5 )  sh a ll b e  consid ered  to  have 
b een  m e t in  th e  case o f an y  o p tio n  (referred  
to  in  th is  p arag rap h  as “new  o p tio n ” ) 
g ran ted  to  a n  in d iv id u al i f—

(A ) T h e  new  o p tio n  an d  a ll o u tsta n d in g  
o p tio n s re ferred  to  in  su b sectio n  (b )  (5 ) are 
to  p u rch ase  s to ck  o f th e  sam e c lass  in  th e  
sam e co rp o ra tio n , an d

(B )  T h e  new  o p tio n  by i ts  te rm s is  n o t 
exe rc isab le  w h ile  th e re  is  o u tsta n d in g  (w ith ­
in  th e  m ean in g  o f  p arag rap h  (2 )  ) an y  q u a li­
fied  s to ck  o p tio n  (o r  re s tr ic te d  s to c k  o p tio n ) 
w h ich  w as gran ted , b efo re  th e  g ra n tin g  o f 
th e  new  op tion , to  su ch  in d iv id u al to  p u r­
ch ase  s to ck  in  su ch  co rp o ra tio n  a t  a  p rice  
(d eterm in ed  as o f  th e  d a te  o f g ra n t o f th e  
new  o p tio n ) h ig h e r th a n  th e  o p tio n  p rice  o f 
th e  new  op tion .

[S ec. 422 as added by sec. 2 2 1 (a ) ,  R ev. A ct 
1964 ( 78 S ta t .  6 3 ) ]

§ 1.422—1 Qualified stock options— gen­
eral rules.

(a) Applicability of section 421(a). 
(1) (i) Subject to the provisions of sec­
tion 422(c)(1), the special rules of in­
come tax treatment provided in section 
421(a) are applicable with respect to the 
transfer of a share of stock to an indi­
vidual pursuant to his exercise of a quali­
fied stock option provided that the fol­
lowing conditions are satisfied—

(a) The individual must make no dis­
position of such share before the expira­
tion of the 3-year period beginning on 
the day after the day of the transfer of 
such share, and

(b) At all times during the period be­
ginning with the date of the granting of 
the option and ending on the day 3 
months before the date of such exercise, 
the individual was an employee of either 
the corporation granting the option, a

related corporation of such corporation, 
or a corporation or a related corporation 
of such corporation issuing or assuming 
a stock option in a transaction to which 
section 425(a) applies.

(ii) For rules relating to the requi­
site employment relationship, see para­
graph (h) of § 1.421-7.

(2) (i) An exception to the holding pe­
riod requirement of section 422(a) (1) is 
provided with respect to certain transfers 
by insolvent individuals. If an insolvent 
individual holds a share of stock ac­
quired pursuant to his exercise of a qual­
ified stock option, and if such share is 
transferred to a trustee, receiver, or 
other similar fiduciary in any proceed­
ing under the Bankruptcy Act or any 
other similar insolvency proceeding (such 
as an assignment for the benefit of cred­
itors, a composition, e tc.), neither such 
transfer, nor any other transfer of such 
share for the benefit of the insolvent in­
dividual’s creditors in such proceeding 
shall constitute a disposition of such 
share for the purpose of section 422' 
(a )(1 ). For the . purpose of this sub- 
paragraph, an individual is an insolvent 
only if his liabilities exceed his assets, 
or if he is unable to satisfy his liabilities 
as they become due.

(ii) Notwithstanding that a transfer 
by the trustee or other fiduciary is not 
treated as a disposition for the purpose 
of section 422(a) (1), such transfer may 
constitute a sale or exchange for pur­
poses of recognizing capital gain or loss 
with respect to the share so transferred. 
For example, if the trustee transfers the 
share to a creditor in the insolvency pro­
ceeding in complete or partial satisfac­
tion of such creditor’s claim against the 
insolvent individual, capital gain or loss 
must be recognized by the insolvent in­
dividual to the extent of the difference 
between the fair market value of the 
share on the date of such transfer and 
the adjusted basis of such share. To the 
extent any transfer by the trustee or 
other fiduciary (other than a transfer 
back to the insolvent individual) is not 
for the exclusive benefit of the creditors 
in such insolvency proceeding, such 
transfer will be treated as a disposition 
for purposes of section 422(a) (1). Sim­
ilarly, if the trustee or other fiduciary 
transfers the share back to the insol­
vent individual, any subsequent disposi­
tion of the share which is not made in 
respect of the insolvency proceeding and 
for the exclusive benefit of the creditors 
in such proceeding will be treated as a 
disposition for purposes of section 4 z
<a)(1) . . -

(b) Failure to satisfy holding period.
(1) The special tax treatment of section 
421(a) is not applicable with respect to 
the transfer of a share of stock pursuant 
to the exercise of Sr qualified stock op­
tion if the individual disposes of tne 
share before the expiration of the 3-year 
period beginning on the day after tn 
day of the transfer of such share to mm. 
For general rules relating to the effect 
such a disqualifying disposition, see sec­
tion 421(b) and paragraph (b) oi 
§ 1.421-8. For definition of the term 
“disposition”, see section 425(c) an 
paragraph (c) of § 1.425-1.
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(2) If an individual who has acquired 
a share of stock by the exercise of a 
qualified stock option makes a disquali­
fying disposition of such share, and if 
such disposition is a sale or exchange 
with respect to which a loss (if sus­
tained) would be recognized to the indi­
vidual, then, under section 422(c)(4), 
the amount includible in the gross in­
come of such individual, and deductible 
from the income of his employer corpo­
ration, its parent or subsidiary corpora­
tion or a corporation issuing on assuming 
an option in a transaction to which sec­
tion 425(a) applies, as compensation 
attributable to the exercise of such 
option, shall not exceed the excess (if 
any) of the amount realized on such sale 
or exchange over the adjusted basis of 
such share. Thus, the limitation does 
not apply when the disqualifying disposi­
tion is a sale described in section 1091 
(rélating to loss from wash sales of stock 
or securities), a gift, or a sale -described 
in section 267(a) (1) (relating to sales 
between related persons), since a loss 
sustained in any such transaction would 
not be recognized. Subject to the limi­
tation provided by section 422(c) (4) and 
this subparagraph, the amount of com­
pensation attributable to the exercise of 
the option is determined under § 1.421-6 
and paragraph (b) of § 1.421-8.

(3) The application of this paragraph 
may be illustrated by the following ex­
amples:

E x am p le  ( 1 ) .  O n Ju n e  1, .1964, X  C or­
poration g ra n ts  a  q u alified  s to ck  o p tio n  to  A, 
an employee o f X  C orp oration , e n tit lin g  A 
to purchase on e sh a re  o f X  C orp oration  sto ck . 
On Ju n e  1, 1965, A exercises h is  o p tio n  an d  
the share o f X  C orp oration  s to ck  is  tr a n s ­
ferred to  h im  o n  J u n e  10, 1965. I n  order 
to m eet th e  3 -y ea r h o ld in g  period re q u ire ­
ment o f sec tio n  4 2 2 (a )  ( 1 ) ,  A m u st n o t  d is­
pose o f th e  sh a re  acq u ired  by  exercise  o f h is  
qualified sto ck  o p tio n  b efo re  Ju n e  11, 1968.

E x am p le  ( 2 ) .  A ssum e th e  sam e fa c ts  as 
in exam ple (1 )  an d  assu m e fu r th e r  t h a t  th e  
option price was $100, th e  fa ir  m a rk e t valu e 
of X  C orp oration  s to c k  o n  J u n e  1, 1964, an d  
that th e  fa ir  m a rk e t v a lu e  o f X  C orp oration  
stock was $200 on  J u n e  1, 1965, th e  d a te  o f  
exercise. A m akes a  d isp o sitio n  by  se llin g  
his share on  Ju n e  1, 1967, fo r  $250. U n der 
§ 1.421-6 (re la tin g  to  o p tio n s to  w h ich  sec. 
421 does n o t ap p ly) th e  a m o u n t o f com p en ­
sation a ttr ib u ta b le  to  A ’s  exercise  is  $100 
(the d ifference betw een  th e  fa ir  m a rk e t 
value o f th e  sh a re  a t  th e  d a te  o f exercise, 

.$200, and th e  a m o u n t p aid  fo r  th e  sh are , 
$100). B ecau se  th e  a m o u n t realized , $250, 
Is greater th a n  th e  valu e o f th e  s to ck  a t  
exercise, se c tio n  4 2 2 (c )  (4 )  does n o t apply 
and th u s does n o t a ffe c t th e  a m o u n t in ­
cludible as co m p en satio n  in  A’s gross in com e 
and d ed u ctib le  by  X .  A m u s t in clu d e in  
bis gross in co m e fo r  th e  ta x a b le  year in  
which th e  sa le  occu rred  $100 as com p en sa­
tion and $50 as c a p ita l g a in  ($250, th e  
amount realized fro m  th e  sale, less A’s  b asis  
of $200, th e  $100 paid  fo r  th e  sh a re  p lu s 
the $100 in crease  in  b a sis  re su ltin g  fro m  
the in clu sion  o f t h a t  a m o u n t in  A ’s  g rœ s 
income as com p en satio n  a t tr ib u ta b le  to  th e  
exercise of th e  o p t io n ) . F o r  its  ta x a b le  year 
m which th e  d isq u a lify in g  d isp o sitio n  o c - 
curs, X  C orp oration  is  allow ed a  d ed u ctio n  
of $100 fo r co m p en satio n  a ttr ib u ta b le  to  
As exercise o f  th e  qu alified  s to ck  op tion .

E x am p le  ( 3 ) .  A ssum e th e  sam e fa c ts  as in  
example (2 ) ,  ex cep t t h a t  A se lls  th e  sh a re  fo r  
$150. U nder sec tio n  4 2 2 (c )  ( 4 ) ,  A m u st in -
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elu d e on ly  $50 ( th e  excess o f th e  a m o u n t re ­
alized  o n  su ch  sa le , $150, over th e  a d ju ste d  
b asis  o f  th e  sh are , $100) in  h is  gross in co m e 
as co m p en sa tio n  a ttr ib u ta b le  to  th e  exercise  
o f  h is  q u alified  s to c k  o p tio n  in s tea d  o f th e  
$100 w h ich  o th erw ise w ould h ave b een  in ­
c lu d ib le  as co m p en satio n  u n d er § 1 .421-6 . A 
rea lizes n o  ca p ita l g a in  or loss as a  re su lt  o f 
th e  sa le , s in ce  h is  b asis  fo r  th e  sh a re  is  $150 
( th e  $100 w h ich  h e  paid  fo r  th e  sh a re , p lu s 
th e  $50 in crea se  in  b asis  re su ltin g  fro m  th e  
in c lu s io n  o f  t h a t  a m o u n t in  A’s gross in co m e 
as co m p en satio n  a ttr ib u ta b le  to  th e  exercise  
o f th e  o p t io n ) . F o r  i ts  ta x a b le  year in  w h ich  
th e  d isq u a lify in g  d isp o sitio n  occu rs, X  C orpo­
ra t io n  is  allow ed a  d ed u ctio n  o f $50 fo r  co m ­
p en sa tio n  a ttr ib u ta b le  to  A’s exercise  o f th e  
q u a lified  s to c k  op tion .

E x a m p le  ( 4 ) .  A ssum e th e  sam e fa c ts  as in  
exam p le ( 2 ) ,  ex cep t t h a t  A se lls  th e  sh are  
fo r  $50. T h e  lim ita tio n  o f  se c tio n  4 2 2 (c )  (4 ) 
ap p lies an d  A is n o t requ ired  to  in clu d e an y  
a m o u n t in  gross in co m e as co m p en satio n  a t ­
tr ib u ta b le  t o '  th e  exercise  o f  h is  qu alified  
s to ck  op tion . A is allow ed a  c a p ita l loss o f 
$50 ( th e  d ifference betw een  th e  a m o u n t re a l­
ized on  th e  sa le , $50, an d  th e  a d ju ste d  b asis  
o f th e  sh are , $ 1 0 0 ). X  C orp oration  is n o t a l ­
low ed an y  d ed u ctio n  fo r  co m p en satio n  a t ­
tr ib u ta b le  to  A’s exercise  o f  th e  qu alified  
s to ck  o p tio n  an d  d isq u a lify in g  d isp osition .

E x a m p le  ( 5 ) .  A ssum e th e  sam e fa c ts  as 
in  exam p le (3 )  ex cep t th a t  A se lls  th e  sh are  
to  h is  son  fo r  $150. U n d er se c tio n  267, a  
loss su sta in e d  in  su ch  a  sa le  w ould n o t  be 
recognized . T h e re fo re , th e  l im ita tio n  o f se c ­
t io n  4 2 2 (c )  (4 ) does n o t apply. A ccordingly, 
u n d er § 1 .421-6 , A m u st in clu d e $100 ( th e  
d ifferen ce betw een  th e  fa ir  m a rk e t valu e 
o f  th e  sh are  a t  th e  d a te  o f exercise , $200, 
an d  th e  a m o u n t p aid  fo r  th e  sh a re , $100) 
in  h is  gross in co m e as co m p en satio n  a t t r ib ­
u ta b le  to  th e  exercise  o f h is  q u a lified  sto ck  
o p tio n  in  th e  ta x a b le  year in  w h ich  th e  
d isq u a lify in g  d isp o sitio n  occu rred . A w ill 
recog nize n o  c a p ita l ga in  or loss o n  th e  
tra n s a c tio n . X  C orp oration  w ill b e  allow ed 
a  $100 d ed u ctio n  fo r  co m p en satio n  paid  to  
A in  i ts  ta x a b le  year in  w h ich  th e  d isq u a li­
fy in g  d isp o sitio n  o ccu rred .

E x a m p le  ( 6 ) A ssum e th e  sam e fa c ts  as 
in  exam p le (3 ) ex cep t assu m e th a t ,  as a  
re su lt  o f th e  fa ilu re  o f a  g o o d -fa ith  a tte m p t 
to  s e t  th e  o p tio n  p rice  a t  th e  fa ir  m a rk e t 
v a lu e  o f  X  C orp oration  s to ck  o n  th e  d a te  o f 
g ra n t, th e  o p tio n  p rice  w as s e t  a t  $90 in s tea d  
o f $100. U n der se c tio n  4 2 2 ( c ) ( 1 ) ,  A in ­
clu d es $15 ( th e  lesser o f  150 p e rce n t o f th e  
d ifferen ce betw een  th e  o p tio n  p rice , $90, an d  
th e  fa ir  m a rk e t va lu e o f th e  sh are  a t  g ra n t, 
$100; o r th e  d ifference betwfeen th e  o p tio n  
p rice , $90, an d  th e  fa ir  m a rk e t valu e o f th e  
sh are  a t  exercise , $200) in  h is  gross in com e 
as co m p en satio n  in  th e  y ear o f exercise. 
U n der se c tio n  4 2 1 ( a ) ( 2 ) ,  X  C orp oration  is 
allow ed n o  d ed u ctio n  a t  su ch  tim e . U pon 
h is  sa le  o f th e  sh are , A w ill in c lu d e  $45 ( th e  
excess o f th e  a m o u n t realized  o n  su ch  sale, 
$150, over th e  a d ju ste d  b asis  o f th e  sh are , 
$105 ($90 , th e  o p tio n  p rice , p lu s $15, th e  
a m o u n t in clu d ed  in  A ’s gross in co m e as com ­
p e n sa tio n  a t  exerc ise) ) in  h is  gross in co m e 
as co m p en satio n  a t tr ib u ta b le  to  h is  exercise 
in  th e  ta x a b le  year in  w h ich  th e  d isq u a lify ­
in g  d isp o sitio n  o ccu rs. A w ill h ave n o  ca p ita l 
g a in  or loss as a  re su lt o f  su ch  sa le . U n der 
se c tio n  4 2 2 (c )  ( 4 ) ,  X  C orp oration  w ill b e  a l ­
low ed a  d ed u ctio n  o f  $45 as co m p en satio n  
a ttr ib u ta b le  to  A’s exercise, in  th e  ta x a b le  
year o f  A’s  d isq u a lify in g  d isp osition .

§ 1.422—2 Qualified stock options de­
fined.

(a) Qualified stock option defined. 
(l)'(i) The term “qualified stock option” 
means an option which meets the re­
quirements of section 422(b) (1) through
(7) and this section. Section 422(b) (1)
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requires that a qualified stock option 
be granted pursuant to a plan which 
meets certain requirements. See para­
graph (b) of this section. However, op­
tions granted after December 31, 1963, 
and before January 1, 1965, need not be 
granted under an option plan to be qual­
ified stock options. See paragraph (b)
(4) of this section. Section 422(b)(2) 
provides that in order for an option to be 
a qualified stock option it must be 
granted within 10 years of the adoption 
of the plan or the date of stockholder 
approval, whichever is earlier. In order 
to grant qualified stock options after the 
expiration of such 10-year period, a new 
plan must be adopted and approved. 
See paragraph (c) of this section. A 
new plan may retain all of the terms of 
the old plan or may include new terms. 
Paragraphs (3) through (6) of section 
422(b) establish certain requirements 
which must be met by the terms of a 
qualified stock option. An option which, 
when granted, does not by its terms meet 
these requirements cannot be a qualified 
stock option. See paragraphs (d) 
through (g) of this section. However, if 
the terms of an option granted after De­
cember 31, 1963, are amended before 
January 1, 1965, to permit the option 
to satisfy the requirements of section 
422(b) (3), (4), or (5), such amendment 
will be given retroactive effect. See 
paragraphs (d )(2 ), (e )(3 ), and (f)(3) 
(ii) of this section. In addition, if the 
terms of an option are amended at any 
time to permit such option to meet the 
requirement of section 422(b)(6), such 
amendment will be given retroactive ef­
fect. See section 425(h)(3)(B ) and 
paragraph (e) (5) (ii) of § 1.425-1. Sec­
tion 422(b) (7) bars the grant of a qual­
ified stock option to any employee whose 
stock ownership exceeds the limits pro­
vided by such section. To the extent 
the grant of an option entitles the em­
ployee to purchase stock in excess of such 
limitation, the option cannot be a quali­
fied stock option. See paragraph (h) of 
this section.

(ii) The determination of whether a 
particular option is a qualified stock 
option is made at the time such option 
is granted. Accordingly, except as is 
otherwise specifically provided by sec­
tions 421 through 425 and the regula­
tions thereunder, events subsequent to 
the grant of an option cannot affect the 
status of the option. For example, an 
option which is granted to an employee 
whose stock ownership exceeds the lim­
itation provided by section 422(b) (7) is 
not a qualified stock option when granted 
and can never become a qualified stock 
option, irrespective of whether the in­
dividual’s stock ownership is within such 
limitation at the time such option is 
exercised.

(2) Section 422 and this section do 
not apply to an option which is a re­
stricted stock option.

(b) Option plan. (1) A qualified stock 
option granted after December 31, 1964, 
must be granted pursuant to a plan 
which is approved by the stockholders of 
the granting corporation within 12 
months before or after the date the plan 
is adopted. The approval of the stock-
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holders must comply with all applicable 
provisions of the corporate charter and 
bylaws, and the law of the State of in­
corporation and must represent the ex­
press consent of stockholders holding at 
least a majority of the voting stock of 
the corporation voting in person or by 
proxy at a duly held stockholders’ meet­
ing. Thus, if neither the charter, by­
laws or applicable State law prescribes 
the degree of stockholder approval re­
quired for the granting of qualified op­
tions, the approval of stockholders hold­
ing a majority of the voting stock of the 
corporation voting at a duly held meet­
ing will suffice. However, if the appli­
cable law requires that stockholders 
holding two-thirds , of the voting stock 
must approve the granting of such op­
tions, such two-thirds requirement must 
be met.

(2) The plan required by section 422 
must be approved within 12 months be­
fore or after the date the plan is adopted. 
Ordinarily, a plan is adopted when ap­
proved by the board of directors and the 
date of such board action will be the 
reference point for determining whether 
stockholder approval comes within the 
12-month period. However  ̂ if the 
board’s action is subject to a condition, 
such as shareholder approval, or the 
happening of a particular event, the plan 
is adopted on the date the condition is 
met or the event occurs, unless the 
board’s resolution fixes the date of ap­
proval as thè date of the board’s action.

(3) The plan as adopted and approved 
must designate the aggregate number of 
shares which may be issued under the 
plan and the employees or class of em­
ployees eligible to receive options under 
the plan. A plan which merely provides 
that the number of shares which may be 
issued under options shall not exceed a 
stated percentage of the shares out­
standing at the time of each offering or 
grant under the plan will not satisfy the 
requirement that the plan state the 
aggregate number of shares which may 
be issued under options. However, the 
maximum number of shares which may 
be issued under the plan may be stated 
in terms of a percentage of either the 
authorized, issued or outstanding shares 
at the date of the adoption of the plan. 
The requirement that the plan as 
adopted and approved must indicate the 
class of employees (or the employees) 
eligible to receive options will be con­
sidered satisfied by a general designa­
tion of the class of employees eligible to 
receive options under the plan. Thus, 
such designations as “key employees of 
the grantor corporation”, “all salaried 
employees of the grantor corporation 
and its subsidiaries, including subsidi­
aries which become such after adoption 
of the plan” or “all employees of the 
corporation” will meet this requirement. 
Moreover, this requirement will be con­
sidered satisfied although the board of 
directors or another group is given au­
thority to select the particular employees 
who are to receive options from a de­
scribed class and to determine the num­
ber of shares to be optioned tó* each such 
employee. The provisions relating to 
the aggregate number of shares to be

issued under the plan and the class of 
employees (or the employees) eligible to 
receive options under the plan, are the 
only provisions of a stock option plan 
which require stockholder approval for 
purposes of section 422(b) (1). Any in­
crease in the aggregate number of shares 
which may be issued under the plan 
(other than an increase merely reflecting 
a change in capitalization such as a stock 
dividend or stock split-up), or change 
in the designation of the employees or 
class of employees eligible to receive 
options under the plan will be considered 
as the adoption of a new plan requiring 
stockholder approval within the pre­
scribed 12-month period. Any other 
changes in the terms of a qualified stock 
option plan may be made without such 
changes being considered the adoption 
of a new plan. An option intended by 
the grantor corporation to be a qualified 
option will be treated as having been 
issued pursuant to a plan notwithstand­
ing that the terms of the option conflict 
with certain terms of the plan unless 
such option is issued to an employee not 
eligible to receive options under the plan 
or options have, been issued on stock in 
excess of the aggregate number of shares 
which may be issued under the plan. A 
stock option plan which otherwise meets 
the requirements of section 422(b) (1) 
and this paragraph may be availed of for 
the granting of qualified stock options 
although the adoption and approval of 
such plan occurred before January 1, 
1964.

(4) In the case of an option granted 
after December 31, 1963, and before 
January 1, 1965, section 422(b) (1) and 
(2) , and this paragraph do not apply. 
Thus, an option granted during the cal­
endar year 1964, which meets the re­
quirements of section 422 (b) (3) through
(7), will be a qualified stock option ir­
respective of whether suGh option is 
granted pursuant to a plan; or, if 
granted pursuant to a plan, irrespective 
of whether such option was granted 
within 10 years from the date such plan 
was adopted Or approved by shareholders, 
and irrespective of whether such plan 
specifies the employees or class of em­
ployees to whom options may be granted 
or the number of shares which may be 
granted under options.

(c) Duration of plan. A qualified 
stock option must be granted within 10 
years from the date the option plan 
(required by section 422(b) (1) and par­
agraph (b) of this section) is adopted, 
or the date such plan is approved by the 
stockholders, whichever is earlier. Thus, 
a plan for the granting of qualified stock 
options expires 10 years after the adop­
tion or approval of such plan, whichever 
is earlier. This is equally true whether 
the adoption or approval occurred before 
January 1, 1964 (as in the case of a re­
stricted stock option plan which met 
the requirement of section 422(b)(1) 
when adopted and approved), or after 
such date. For example, a restricted 
stock option plan which was adopted 
June 1, 1956, and approved August 1, 
1956, and which otherwise met the re­
quirements of section 422(b) (1) and par­
agraph (b) of this section may be availed

of for the granting, of qualified stock 
options only through May 31, 1966, after 
which date the plan will expire for 
purposes of section 422(b) (1) and (2).

(d) Period for exercising options. (1) 
A qualified stock option by its terms must 
not be exercisable after the expiration of 
5 years from the date the option is 
granted. Except as provided by subpar­
agraph (2) of this paragraph, an option 
which does not contain such a provision 
when granted cannot be a qualified stock 
option.

(2) An exception to the requirement 
of section 422(b) (3) and this paragraph 
is provided in the case of options granted 
after December 31, 1963, and before 
January 1,1965. If, at the time of grant, 
such an option did not contain the pro­
vision required by section 422(b) (3) and 
this paragraph, the option may be 
amended before January 1, 1965, to add 
such a provision and such amendment 
will not be treated as a modification 
under section 425(h) (1) or § 1.425-1. 
Furthermore, the amendment will be 
considered as retroactive to the date of 
grant of the option and will in no way 
affect such grant.

(e) Option price. (1) In general, the 
option price of a qualified stock option 
must not be less than the fair market 
value of the stock subject to the option 
at the time the option is granted. For 
general rules relating to the option price 
see paragraph (e) of § 1.421-7. For rules 
relating to the determination of when 
an option is granted, see paragraph (c) 
of § 1.421-7. The option price may be 
determined in any manner so long as 
the minimum price possible under the 
terms of the option cannot (except as 
provided by section 422 c) (1) and sub- 
paragraph (2) of this paragraph) bhless 
than the fair market value of the stock at 
the date of grant.

(2) (i) Under section 422(c)(1), if a 
share of stock is transferred to an in­
dividual pursuant to his exercise of an 
option Which fails to qualify as a quali­
fied stock option because there was a 
failure of an attempt, made in good 
faith, to meet the requirements of sec­
tion 422(b)(4) and subparagraph (1> 
of this paragraph, the requirements of 
such section and subparagraph shall 
be considered to have been met. How­
ever, in such a case there shall be in­
cluded as compensation (and not as 
gain upon the sale or exchange of a 
capital asset) in the gross income oi 
the individual for his taxable year m 
which such-option is exercised, an 
amount equal to the lesser of— (a) 1£,u 
percent of the difference between the op­
tion price and the fair market value of 
the stock at the time the option was 
granted, or (b) the difference between 
the option price and the fair market 
value of the stock at the time of sucn 
exercise. The basis of tbe stock ac­
quired shall be increased by an amount 
equal to the amount included in tne 
gross income of the individual.

(ii) Whether there was a good-faith 
attempt to set the option price at not less 
than the fair market value of the stocx 
subject to the option at the time t 
option was granted depends on the lac
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and circumstances surrounding the case. 
For example, in the case of a publicly 
held stock which was actively traded in 
an established market at the time the 
option was granted, determining the fair 
market value of such stock by any rea­
sonable method using market quotations 
would establish that a good-faith at­
tempt to meet the requirements of sec­
tion 422(b) (4) and this paragraph was 
made. On the other hand, in the case 
of a stock which is not publicly traded, 
if it is shown, for example, that the fair 
market value of the stock at the date of 
grant was based upon an average of the 
fair market values as of such date set 
forth in the opinions of completely in­
dependent and well-qualified experts, 
such a showing will establish that there 
was a good-faith attempt to meet the 
requirements of section 422(b)(4) and 
this paragraph. However, amounts 
treated as unstated interest under sec­
tion 483 and the regulations thereunder, 
if attributable to the exercise of options 
granted after December 31, 1964, and 
amounts paid as interest under a de­
ferred payment arrangement are not 
includible as part of the “option price”. 
See paragraph (e) (1) of § 1.421-7. In 
the case of an option granted after July 1, 
1966, an attempt to set the option price 
at not less than fair market value will not 
be regarded as made in good faith where 
an adjustment of the option price to 
allow for the application of section 483 
results in the option price being lower 
than the fair market value on which the 
option price was based.

(3) A further exception to the re­
quirement of section 422(b) (4) and sub- 
paragraph (1 ) of this paragraph is pro­
vided in the case of options granted after 
December 31, 1963, and before January 
1,1965. An amendment to the terms of 
such an option made before January 1, 
1965, to satisfy the requirements of sec­
tion 422(b)(4) and subparagraph (1) 
of this paragraph will not be considered 
a modification for purposes of section 
425(h) and § 1.425-1. Furthermore, the 
amendment will be considered as ret­
roactive to the date of grant of the op­
tion, and will in no way affect such 
grant.

(f) Prior outstanding options. (1 ) (i) 
Section 422(b) (5) provides that a quali­
fied stock option must, by its terms, 
not be exercisable while there is out­
standing any qualified or restricted stock 
option which was granted, before the 
granting of the new qualified stock op­
tion, to the individual to purchase stock 
m his employer corporation, or in a cor­
poration which, at the time of the grant­
ing of the new qualified stock option, is a 
Parent or subsidiary corporation of the 
employer corporation, or a predecessor 
corporation of any of such corporations. 
Thus, in general, under section 422 
(b) (5), a qualified stock option must not 
be exercisable until all qualified and re­
stricted stock options which were pre­
viously granted to the individual by the 
grantor corporation, or by related or 
predecessor corporations, have been ex­
ercised in full or have expired solely by 
reason of the lapse of time. The limita­
tion of section 422(b) (5) applies irre­

spective of whether the transfer of stock 
pursuant to such prior outstanding re­
stricted or qualified stock options can 
qualify for the special tax treatment of 
section 421. The exercisability of a 
qualified stock option is not affected by 
options which are not qualified or re­
stricted stock options.

(ii) If the new qualified stock option 
being granted to the individual, and all 
the outstanding qualified and restricted 
stock options previously granted to the 
individual, are to purchase stock of the 
same class in the same corporation, sec­
tion 422(c) (6) provides that the require­
ment of section 422(b)(5) will be con­
sidered to have been mpt if the new 
option by its terms is not exercisable 
while there is outstanding (within the 
meaning of section 422(c) (2)) any such 
previously granted option with an option 
price (determined as of the date of grant 
of the new option) higher than the option 
price of the new option/ Thus, a quali­
fied stock option to which section 422(c)
(6) applies may be exercisable without 
regard to a prior outstanding option to 
purchase stock of the same class in the 
same corporation, if the option price 
payable under such prior outstanding 
option is not greater than the. price of 
the new option.

(iii) The restriction imposed by sec­
tion 422(b)(5) (or sec. 4 2 2 (c)(6 )(B ))  
must be set forth in the terms of the 
option unless the individual in fact has 
no prior outstanding qualified or re­
stricted stock options (or restricted stock 
options previously granted which will 
become outstanding at a future time) to 
purchase stock of the grantor corpora­
tion, a related corporation, or a predeces­
sor corporation of any of such corpora­
tions, at the time the new qualified stock 
option is granted. An option which in­
corporates by reference the provision of 
a plan containing the restrictions re­
quired by section 422(b)(5) (or 422(c)
(6) (B) ) will be treated as an option 
which by its terms sets forth such re­
strictions. Except as provided by this 
subdivision, if an option is granted which 
does not contain the restriction imposed 
by sjection 422(b) (5), either expressly or 
by incorporation by reference, such op­
tion cannot be a qualified stock option, 
irrespective of whether such restriction 
is in fact complied with at the time the 
option is exercised, and irrespective of 
whether the plan under which the option 
is granted contains the restriction re­
quired by section 4â2(b )(5 ). If the 
terms of an option granted after Decem­
ber 31, 1963, and before January 1, 1965, 
are amended before January 1, 1965, to 
satisfy the requirements of this subdivi­
sion, the amendment will not be con­
sidered a modification for purposes of 
section 425(h) and § 1.425-1, the amend­
ment will be considered as retroactive to 
the date of grant of the option, and the 
amended option will be treated as an 
outstanding qualified stock option as of 
the date of the original grant.

(2) For purposes of section 422(b) (5) 
and this paragraph, the term “predeces­
sor corporation” means a corporation 
which was a party to a transaction de­
scribed in section 425(a) (irrespective of

whether a substitution or assumption un­
der such section was in fact effected) 
with the grantor corporation, or a cor­
poration which, at- the time the new 
qualified stock option is granted, is a 
related corporation of the grantor cor­
poration, or a predecessor corporation of 
any of such corporations.

(3) (i) Except as is otherwise provided 
by this subparagraph, for purposes of 
section 422(b)(5), a qualified or re­
stricted stock option is treated as out­
standing according to its original terms 
until such option is exercised in full or 
expires by reason of the lapse of time. 
Thus, for example, if an option outstand­
ing according to its terms for 5 years is 
revised to shorten to 1 year the period 
during which it may be exercised, such 
option is treated as outstanding for 5 
years from the original date of grant for 
purposes of section 422(b)(5), notwith­
standing the revision. If any portion of 
such an option is not exercised, such 
portion will be treated as outstanding 
until the expiration of the maximum 
period for which such portion, accord­
ing to the terms of the option when 
granted, could have been exercised under 
any circumstances. A qualified or re­
stricted stock option previously held by 
an individual and replaced in a transac­
tion to which section 425(a) applies will 
not thereafter be treated as outstanding. 
However, if a qualified or restricted stock 
option is modified and under section 
425(h) such modification is considered 
as the granting of a new option (even 
though for other purposes only one op­
tion is regarded as being in existence), 
the original qualified or restricted stock 
option continues for the purposes of sec­
tion 422(b) (5) to be outstanding, and 
may prevent an exercise of the new 
qualified or restricted stock option until 
the original option has, by its original 
terms, expirect.

(ii) A restricted stock option granted 
before January 1,1964, will not be treated 
as outstanding for any period before the 
first day on which (under the terms of 
such option) it may be exercised. If 
such an option is exercisable in install­
ments, each installment will be treated 
as a separate option for purposes of this 
rule, with each installment becoming out­
standing as of the first day it becomes 
exercisable under the terms of the option. 
However, this special rule does not af­
fect the date on which the option is 
treated as granted. Thus, such a re­
stricted stock option affects the exercise 
of a qualified stock option granted sub­
sequent to the grant of such a restricted 
stock option to the extent the qualified 
stock option is not exercised before the 
restricted stock - option becomes out­
standing. See example (7) under sub- 
paragraph (4) of this paragraph.

(iii) A restricted stock option termi­
nated before January 1, 1965, will not 
be treated as outstanding irrespective of 
the reason for which such option was 
terminated. If, under this subdivision, 
the number of shares subject to a re­
stricted stock option is reduced, such op­
tion will be treated as outstanding for 
purposes of section 422(b) (5) only with 
respect to such reduced number of shares.
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(4) The application of this paragraph 
may be illustrated by the following 
examples:

E x a m p le  ( 1 ) .  S  C orp oration  is a  su b sid iary  
o f P  C orp oration . I n  1963 E  was a n  em ployee 
o f S  C o rp o ratio n  an d  was g ran ted  a  re s tr ic te d  
s to ck  o p tio n  by S  to  bu y  S  s to ck . I n  Ju n e  
o f 1964 E  le f t  S  an d  b ecam e a n  em ployee o f 
X  C orp oration , w here h e  w as g ran ted  a  q u a l­
ified sto ck  o p tio n  to  p u rch ase  X  s to ck . X  
C orp oration  is  n e ith e r  a  re la ted  n or p red ­
ecessor co rp o ra tio n  o f P  or S . O n Ju n e  1, 
1985, E  leaves X  to  becom e a n  em ployee o f P  
C orp oration , a n d  on  su ch  d ate  E  is g ran ted  
a  qu alified  sto ck  o p tio n  by P  to  p u rch ase  P  
sto ck . E ’s re s tr ic te d  sto ck  o p tio n  to  bu y  S  
sto ck  was n o t can ce lled  d u rin g  1964, an d  b o th  
h is  re s tr ic te d  sto ck  o p tio n  on  S  sto ck  and 
h is  q u a lified  s to c k  o p tio n  on  X  sto ck  are  
o u ts ta n d in g  on  Ju n e  1, 1965, w h en  E  is 
g ran ted  a  qu alified  sto ck  o p tio n  to  p u rch ase 
P  sto ck . I n  ord er to  m e e t th e  re q u irem en t 
o f se c tio n  4 2 i ( b )  (5 ) ,  E ’s qu alified  stock  opr 
t io n  on  P  s to ck  m u st, by  i ts  te rm s, n o t be 
exerc isab le  u n til  E ’s  re s tr ic te d  s to ck  o p tio n  
on  S  sto ck  is  exercised  in  fu ll  or exp ires 
so lely  by reason  o f th e  lapse o f tim e.

E x a m p le  ( 2 ) .  E  is  a n  em ployee o f  P  C or­
p o ra tio n . E  hold s a  re s tr ic te d  sto ck  op tion  
g ran ted  J u n e  1, 1963, an d  a  q u alified  stock  
o p tio n  g ran ted  Ju n e  1, 1965. B o th  o p tio n s 
were g ran ted  to  h im  by  P  to  p u rch ase  P  
sto ck . E  h as  b een  gran ted  n o  o th e r  q u a li­
fied or re s tr ic te d  sto ck  o p tio n s by P , a  re ­
la te d  co rp o ra tio n , or a  predecessor corp ora­
tio n  o f an y  o f  su ch  co rp o ra tio n s. T h e  p rice  
p ayab le  u n d er E ’s  re s tr ic te d  sto ck  o p tio n  as 
o f J u n e  1, 1965, is  $100; th e  o p tio n  price o f 
E ’s  q u alified  sto ck  o p tio n  is  $90. On Ju n e  1, 
1966, P  g ra n ts  a n o th e r  q u alified  sto ck -o p tio n  
to  E  to  p u rch ase P  sto ck  a t  $95. U nder se c ­
tio n  4 2 2 ( b ) ( 5 )  an d  (c )  ( 6 ) ,  n e ith e r  o f E ’s 
q u a lified  s to ck  o p tio n s m ay  be exerc isab le  
u n t i l  E ’s re s tr ic te d  sto ck  o p tio n  is exercised  
in  fu l l  or exp ires so lely  by reaso n  o f th e  lapse 
o f tim e . A ssu m ing th e  re s tr ic te d  sto ck  op­
tio n  is  fu lly  exercised  on  J u n e  1, 1967, E  
w ill b e  free  to  exercise  e ith e r  h is  1965 or 
1966 qu alified  sto ck  op tion .

E x a m p le  ( 3 ) .  A ssum e th e  sam e fa c ts  as in  
exam p le (2 ) .  O n N ovem ber 30, 1964, P  c a n ­
ce ls  E ’s re s tr ic te d  s to ck  o p tio n  an d  in  ex ­
ch a n g e  th e re fo r  issu es a  qu alified  s to ck  op­
tio n  to  E  in  p lace o f th e  can ce lled  re s tr ic te d  
s to ck  o p tio n . F o r  pu rposes o f  sec tio n  422 
(b )  ( 5 ) ,  E ’s re s tr ic te d  sto ck  o p tio n  is tre a te d  
a s  te rm in a te d  an d  n o  lon g er o u ts ta n d in g  as 
o f su ch  d ate , an d  w ill n o t a ffec t th e  exer­
cise  o f E ’s 1964, 1965, or 1966 qu alified  sto ck  
o p tio n s. T h e  q u alified  s to ck  o p tio n  issued 
in  p lace o f  E ’s  re s tr ic te d  s to c k  o p tio n  w ill 
be tre a te d  as o u tsta n d in g  fo r  pu rposes of 
se c tio n  4 2 2 (b ) (5 )  as o f N ovem ber 30, 1964.

E x a m p le  ( 4 ) .  A ssum e th e  sam e fa c ts  as in  
exam p le (3 ) ex cep t assu m e t h a t  th e  c a n ce l­
la tio n  o f th e  re s tr ic te d  s to c k  o p tio n  ta k es  
p lace on  N ovem ber 30, 1965, an d  th a t  th e  
new  o p tio n  is  a  q u a lified  sto ck  o p tio n  as o f 
su ch  d ate . A ssum e fu r th e r  t h a t  th e  o p tio n
p rices are  as fo llow s:
R e str ic te d  sto ck  o p t io n .____ :___ ;— .------- $100
Q u alified  sto ck  op tio n  (g ran ted  Ju n e

1, 1 9 6 5 )______________     90
Q u alified  sto ck  o p tio n  (g ra n ted  No­

vem ber 30, 1965, up on  ca n ce lla tio n
o f re s tr ic te d  s to ck  o p t io n )------------------  85

Q u alified  sto ck  op tio n  (g ran ted  Ju n e
1, 1 9 6 6 )________________________________ 95

an d  th a t  each  q u alified  sto ck  o p tio n  ru n s 5 
years fro m  g ra n t, an d  t h a t  th e  re stric te d  
sto ck  op tion , accord in g  to  its  te rm s w hen 
gran ted , w ould h ave expired solely by reason  
o f th e  lapse o f tim e  a t  th e  close o f b u sin ess 
on  M ay 31, 1969. U nder se c tio n  422 ( b ) ( 5 ) ,  
an d  ( c ) ( 2 )  and ( 6 ) ,  E ’s re s tr ic te d  s to c k  op­
tio n  is  tre a te d  as o u tsta n d in g  accord in g  to  
i ts  o rig in al te rm s w hen gran ted , an d  E  c a n -
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n o t exercise  a n y  o f h is  q u alified  s to ck  op tio n s 
u n t i l  J u n e  1, 1969 ( th e  firs t day a fte r  th e  
ex p ira tio n  o f th e  o rig in a l period fo r  w h ich  
E ’s  re s tr ic te d  s to ck  o p tio n  was g r a n te d ) . O n  
J u n e  1, 1969, E ’s Ju n e  1, 1965, q u alified  sto ck  
o p tio n  w ill b e  fu lly  exercisab le . E ’s N ovem ­
b er 30, 1965, q u alified  s to ck  o p tio n  w ill n o t 
b e exerc isab le  u n t i l  a f te r  th e  fu ll  exercise 
o r ex p ira tio n  o f E ’s Ju n e  1, 1965, q u alified  
s to c k  o p tio n . T h e  exercise o f E ’s  J u n e  1, 
1966, q u alified  sto ck  o p tio n  is  b arred  on ly  
by E ’s  re s tr ic te d  s to ck  op tion . T h u s , u p on  
th e  ex p ira tio n  o f E ’s  re s tr ic te d  s to ck  op tion , 
E  is  free  to  exercise e ith e r  h is  J u n e  1965 
q u alified  sto ck  op tion , or h is  Ju n e  1966 q u a l­
ified sto ck  op tion , w h ile -th e  exercise o f  h is  
N ovem ber 1965 q u a lified  sto ck  o p tio n  m u st 
aw a it th e  fu ll  exercise  or ex p ira tio n  o f h is  
Ju n e  1965 q u alified  s to ck  op tion .

E x a m p le  ( 5 ) .  A ssum e th e  sam e fa c ts  as in  
exam p le ( 4 ) .  O n Ju n e  1, 1968, P  C orp oration  
se lls  a ll  o f i t s  assets  to  M C orp oration , an d  
on  su ch  d a te  E  becom es a n  em ployee o f M 
C orp oration . A ssum e fu r th e r  th a t  M  C orpo­
r a t io n  su b s titu te s  new  op tio n s to  p u rch ase 
M  s to ck  fo r  th e  P  o p tio n s h eld  by  E , in  a  
tra n s a c t io n  to  w h ich  se c tio n  4 2 5 (a ) . applies. 
F o r  p u rposes o f  se c tio n  4 2 2 ( b ) ( 5 ) ,  each  M 
C orp oration  o p tio n  receiv ed  by  E  in  su b s ti­
tu t io n  o f a  P  C orp oration  o p tio n  w ill be 
tre a te d  as o u ts ta n d in g  to  th e  sam e e x te n t 
an d  in  th e  sam e m a n n er as th e  P  op tio n  
w h ich  i t  rep laces. T h u s , n o n e o f th e  M 
o p tio n s received  by  E  in  su b s titu tio n  fo r  h is  
qu alified  sto ck  op tio n s on  P  sto ck  m ay be 
exe rc isab le  befo re  Ju n e  1, 1969, an d  th e  M 
o p tio n  issued in  su b s titu tio n  fo r  E ’s  Novem ­
b er 1965, q u alified  s to ck  o p tio n  m ay be 
exe rc isab le  on ly  a fte r  th e  fu ll  exercise or 
ex p ira tio n  o f th e  M  o p tio n  issu ed  in  s u b s ti­
tu t io n  fo r  E ’s J u n e  1, 1965, o p tio n  on  P  
s to ck . I f ,  in  1969, E  is  g ran ted  a n o th e r  
qu alified  s to ck  o p tio n  b y  M  C orp oration , 
su ch  q u alified  sto ck  o p tio n  w ill b e  s u b je c t  to  
th e  q u alified  s to c k  o p tio n s g ran ted  by M to  
E  in  1968 in  su b s titu tio n  fo r  E ’s  q u alified  
s to c k  o p tio n s to  p u rch ase P  sto ck . T h e  
q u alified  sto ck  o p tio n s to  p u rch ase  P  s to ck  
w h ich  were rep laced  by M  in  th e  tra n s a c t io n  
to  w h ich  sec tio n  4 2 5 (a )  ap p lied  w ill n o t be 
tre a te d  as o u ts ta n d in g  fo r  an y  pu rpose u n ­
d er se c tio n  4 2 2 ( b ) ( 5 ) .

E x a m p le  ( 6 ) .  A ssum e th e  sam e fa c ts  as 
in  exam ple (5 )  ex cep t assu m e th a t  M  does 
n o t e ffect a  su b s titu tio n  or assu m p tio n  o f 
E ’s P  C orp oration  qu alified  s to ck  op tio n s 
u n d er se c tio n  4 2 5 ( a ) . A lth ou g h  P  is  n e ith e r  
a  p a re n t n or su bsid iary  o f M, fo r  purposes 
o f sec tio n  4 2 2 (b ) ( 5 ) ,  P  is  a  p redecessor co r­
p o ra tio n  o f M  C orp oration . A ccordingly, an y  
q u a lified  sto ck  op tion s g ran ted  to  E  by , M 
(o r i ts  p a re n t or su bsid iary  co rp o ra tio n s, or 
a  predecessor co rp o ratio n  o f  an y  o f su ch  
co rp o ra tio n s) m u st, by  th e ir  te rm s, n o t be 
exercisab le  u n ti l  th e  ex p ira tio n  o f th e  o p tio n  
periods fo r  a ll  o f E ’s q u alified  an d  re s tr ic te d  
sto ck  op tion s g ran ted  to  E  by P  C orp oration . 
S e c t io n  4 2 2 ( c ) ( 6 )  c a n n o t apply to  p erm it 
E  to  exercise h is  M  o p tion s b efore  th e  e x p ira ­
tio n  o f th e  o p tio n  periods o f h is  P  op tion s 
becau se  n o t a ll o f E ’s q u alified  an d  re s tr ic te d  
sto ck  o p tio n s w h ich  are  o u ts ta n d in g  (w ith in  
th e  m ean in g  o f sec tio n  4 2 2 (c )  (2 ) ) are to  
p u rch ase  s to ck  o f th e  sam e c lass in  th e  sam e 
co rp o ratio n .

E x a m p le  ( 7 ) .  F  is an  em ployee o f N C or­
p o ra tio n . P rio r to  Ja n u a ry  1, 1964, N g ran ted  
a  re s tr ic te d  sto ck  o p tio n  to  F  to  p u rch ase 100 
sh a re s  o f N C orp oration  sto ck  a t  a  p rice  o f 
$100 per sh are. T h e  o p tio n  is exerc isab le  in  
in s ta llm e n ts  as follow s : 20 sh ares on  or a fte r  
Ju n e  1, 1965; a n o th e r  49 sh ares on  o r a fte r  
Ju n e  1, 1967; an d  th e  la s t  40 sh ares on  or 
a fte r  J u n e  1, 1969. U nder sec tio n  4 2 2 (c )  (2 ) ,  
each  in s ta llm e n t o f F ’s re s tr ic te d  sto ck  
o p tio n  w ill b e  tre a te d  as becom in g  o u ts ta n d ­
in g  as o f th e  firs t day on  w h ich  su ch  in s ta l l ­
m e n t m ay be exercised . T h u s , u n d er th e  
fa c ts  given, an y  qu alified  sto ck  op tion s

g ran ted  to  F  by N C orp oration  to  purchase 
N sto ck  a t  less th a n  $100 per sh a re  w ill be 
affected  by F ’s re s tr ic te d  s to ck  option  as 
fo llo w s: B e fo re  Ju n e  1, 1965, F  m ay exercise 
su ch  q u alified  sto ck  o p tio n s w ith o u t regard 
to  h is  re s tr ic te d  s to ck  o p tio n ; betw een May 
31, 1965, and Ju n e  1, 1967, F  m ay exercise 
su ch  qu alified  sto ck  o p tio n s on ly  a fte r  the 
fu ll  exercise  o f  th e  firs t in s ta llm e n t o f his 
re s tr ic te d  sto ck  o p tio n ; * b etw een  May 31, 
1967, an d  Ju n e  1, 1969, F  m ay exercise such 
q u a lified  s to ck  op tion s on ly  a fte r  th e  fu ll 
exercise o f th e  firs t an d  secon d  in sta llm en ts 
o f h is  re s tr ic te d  sto ck  o p tio n ; a fte r  May 31, 
1969, F  m ay  exercise su ch  q u alified  stock 
o p tio n s on ly  a fte r  th e  fu ll  exercise or expira­
tio n  o f a ll  in s ta llm e n ts  o f h is  re stric te d  stock 
op tion .

E x a m p le  ( 8 ) .  F  is  a n  em ployee o f N Cor­
p o ra tio n . O n  Ja n u a r y  1, 1966, N g ran ts F  a 
q u alified  o p tio n  to  p u rch ase  100 sh ares of 
N C orp oration  sto ck  a t  a  p rice  o f $100 a 
sh are  a t  an y  tim e  prior to  Ja n u a r y  1, 1971. 
T h e  sto ck  is th e n  se llin g  a t  $100 a  share. 
O n Ja n u a r y  1, 1967, w h en  th e  sto ck  was sell­
in g  a t  $95 a  sh are, N m odified th e  option  to  
p erm it F  to  exercise th e  o p tio n  a t  any tim e 
p rior to  Ja n u a r y  1, 1972. U nder section  
4 2 5 (h ) N’s  m o d ifica tio n  is  trea te d  as the 
g ra n tin g  o f a  new  o p tio n  to  F . Although 
fo r  o th e r  purposes F , a f te r  th e  m odification, 
h a s  on e o p tio n  to  p u rch ase 100 sh ares of N 
C orp oration  s to ck  a t  a  p rice  o f $100 a  share 
a t  an y  tim e  p rior to  Ja n u a r y  1, 1972, for pur­
poses o f se c tio n  4 2 2 (b ) ( 5 ) ,  F  is  regarded as 
h av in g  tw o o p tion s, a n  “o rig in a l” option  to 
p u rch ase 100 sh ares a t  $100 a  sh are prior to 
Ja n u a r y  1, 1971, an d  a  m odified option  to 
p u rch ase  100 sh ares a t  $100 a  sh are prior to 
Ja n u a r y  1, 1972. I f  th e  te rm s o f th e  m odi­
fied o p tio n  in c lu d e  th e  lan g u age o f section  
4 2 2 (c )  (6 ) ( B ) , so  th a t  se c tio n  4 2 2 (b ) (5) does 
n o t apply, th e  m odified op tion  w ill be exer­
c isab le  im m e d ia te ly  as th e r e  is  no prior ou t­
sta n d in g  o p tio n  to  p u rch ase  sto ck  a t  a  higher 
price.

E x a m p le  ( 9 ) .  F  is  an  em ployee o f N Cor­
p o ratio n . O n Ja n u a r y  1, 1966, N grants F  
a  qu alified  o p tio n  to  p u rch ase 100 shares of 
N C orp oration  sto ck  a t  a  p rice o f $100 a  share 
a t  an y  tim e  p rior to  Ja n u a r y  1, 1971. The 
s to ck  is  th e n  se llin g  a t  $100 a  sh are. On 
Ja n u a r y  1, 1967, w h en  th e  sto ck  was selling 
a t  $95 a  sh are , N m odified th e  op tion  to  per­
m it  F  to  p u rch ase  100 Sh ares o f N Corpora­
tio n  s to ck  a t  a  p rice  o f $95 a  sh are and to  
exercise  th e  o p tio n  a t  an y  tim e  prior to  J a n ­
u ary  1, 1972. U n der sec tio n  4 2 5 (h ) N’s mod­
ifica tio n  is  tre a te d  as th e  g ran tin g  o f a  new 
op tio n  to  F . A lth ou g h  fo r  o th er  purposes 
F , a f te r  th e  m o d ifica tio n , h a s  on e option to 
p u rch ase  100 sh ares  o f  N C orp oration  a t  a 
p rice  o f $95 a  sh a re  a t  an y  tim e  prior to 
Ja n u a r y  1, 1972, fo r  purposes o f section  
4 2 2 (b )  ( 5 ) ,  F  is  regarded as h avin g two op­
tio n s . T h u s , F  m ay  n o t exercise th e  modi­
fied o p tio n  u n til  Ja n u a r y  1, 1971, as u n til 
th a t  d ate , th e  o rig in al o p tio n  is  regarded as 
o u tstan d in g . I f  th e  o p tio n  period had not 
b een  exten d ed , F  w ould n ev er have, .been able 
to  exercise  th e  m odified o p tio n  because of the 
lim ita tio n  o f se c tio n  4 2 2 ( b ) ( 5 )  an d  th e  ex­
is te n ce , fo r  th e  purposes o f th a t  section , of 
a  p rior o u ts ta n d in g  o p tio n  h avin g th e  same 
ex p ira tio n  d a te  as th e  new  option .

(g) Restriction'on transferability. A 
qualified stock option must, by its terms, 
not be transferable by the individual to 
whom it is granted otherwise than by will 
or the laws of descent and distribution, 
and must be exercisable, during the life­
time of such individual, only by him- 
For general rules relating to the restric­
tion on transferability required by sec­
tion 422(b) (6), see paragraph (b) (2) of 
§ 1.421-7. For a limited exception to the 
requirement of section 422(b )(6), see 
section 425(h) (3).
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(h) Options granted to certain share­
holders. (1) (i) In general, an option is 
not a qualified stock option to the extent 
that, immediately after such option is 
granted, the optionee owns stock possess­
ing more than 5 percent of the total 
combined voting power or value of all 
classes of stock of the employer corpora­
tion, or a related corporation of such 
corporation. Section 422(c) (3) provides 
that, in applying the limitation of sec­
tion 422(b)(7), the rules of section 
425(d) (relating to attribution of stock 
ownership) shall apply in determining 
the stock ownership of the individual, 
and stock which the individual may pur­
chase under outstanding options 
(whether or not such options qualify for 
the special tax treatment afforded by 
section 421(a)) shall be treated as stock 
owned by the individual. An option is 
outstanding for purposes of sections 422
(b) (7) and 422(c) (3) although under its 
terms it may be exercised only in install­
ments or after the expiration of a fixed 
period of time. The rules of section 422
(c) (2) which are applied in determining 
whether an option is outstanding for 
purposes of section 422(b) (5) do not 
apply with respect to section 422(b) (7) 
and paragraph (c) (3).

(ii) The determination of the per­
centage of the total combined voting 
power or value of all classes of stock of 
his employer corporation (or a related 
corporation of such corporation) that 
is owned by the individual is made by 
comparing the voting power or value of 
the shares owned (or treated as owned) 
by the individual to the aggregate voting 
power or value of all shares actually is­
sued and outstanding immediately after 
the grant of the option to such individ­
ual. The aggregate voting power or 
value of all shares actually issued and 
outstanding immediately after the grant 
of the option does not include the vot­
ing power or value of treasury shares or 
shares authorized for issue under Out­
standing options held by the individual 
or any other person.

(2) If an individual is granted an op­
tion which permits him to purchase stock 
in excess of the limitation of section 422 
(b) (7) (determined by applying the rules 
of section 422(c)(3) and this para­
graph), such option shall be treated as 
meeting the requirement of section 422 
(b) (7) to the extent that such individ­
ual could, if the option were exercised 
in full at the time of grant, purchase 
stock under such option without exceed­
ing such limitation. If shares in excess 
of the number allowable under section 
422(b) (7) are transferred to the individ­
ual under an option, such shares will not 
be treated as transferred pursuant to the 
exercise of a qualified stock option, ir­
respective of whether the stock owner­
ship of the individual at the time of such 
""unsfer exceeds the limitation of section 
422(b) (7). The shares purchased under 
an°pti°n described in this" subparagraph 
which will be treated as shares trans­
ferred pursuant to the exercise of a 
qualified stock option will be the first 
snares acquired under the option. If 
more shares are acquired in any one ex­
ercise of the option than can qualify as
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being transferred pursuant to the exer­
cise of a qualified stock option under the 
rules of section 422(b) (7) and this para­
graph, the individual must designate 
which shares are to be treated as having 
been transferred pursuant to the exer­
cise of a qualified stock option.

(3) (i) If at the time the option is 
granted the combined equity capital of 
the employer corporation and its related 
corporations does not exceed $2,000,000, 
the 5-percent limitation of section 422 
(b) (7) is increased by adding to such 5 
percent the percentage (not higher than 
5 percent) which bears the same ratio to 
5 percent as the difference between such 
combined equity capital and $2,000,000 
bears to $1,000,000. Thus, if the em­
ployer corporation and its related cor­
porations have combined equity capital 
of $1,000,000 or less, an employee may be 
granted a qualified stock option so long 
as the value or voting power of the stock 
owned (or treated as owned) by such 
employee does not exceed 10 percent of 
the total combined voting power or value 
of all classes of stock of any of such 
corporations.

(ii) (a) Section 422(c)(3) provides 
that the term “equity capital” means, in 
the case of one corporation, the sum of 
its money and other property (in an 
amount equal to the adjusted basis of 
such property for determining gain), less 
the amount of its indebtedness (other 
than indebtedness to shareholders). In 
the case of a group of corporations con­
sisting of a parent and its subsidiary 
corporations, the term “equity capital” 
means the sum of the equity capital of 
each of such corporations adjusted in 
the manner provided by (b) of this sub­
division.

(b) In determining the equity capital 
of a corporation which is a member of a 
group of corporations consisting of a par­
ent and its subsidiary corporations, the 
following adjustments shall be made:

(i) The sum of the money and other 
property (in an amount equal to the ad­
justed basis of Such property for deter­
mining gain) of such corporation shall 
be reduced by the amount included in 
the equity capital of such corporation in 
respect of : stock owned by such corpora­
tion in any other corporation in the 
group; cash, property, or services due 
such corporation by any other corpora­
tion in the group; inventory owned by 
such corporation, to the extent the ad­
justed basis (for determining gain) of 
such inventory includes profits realized 
by any other corporation in the group; 
and fixed assets owned by such corpora­
tion, to the extent the adjusted basis (for 
determining gain) of such fixed assets 
includes profits realized by any other 
corporation in the group; and

(ii) The total indebtedness of such 
corporation which is taken into account 
in determining its equity capital shall be 
reduced by the amount of such indebted­
ness which is owed to any other cor­
poration in the group.
In making the reductions required by 
this subdivision, no adjustments shall be 
made to reflect any minority interest in 
intercompany profits, indebtedness, or
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stock ownership; and no reduction is re­
quired to be made in respect of amounts 
representing profits in the inventory or 
fixed assets of a corporation arising from 
intercompany transactions which oc­
curred before such corporation became 
a member of the group.

(4) The application of this paragraph 
may be illustrated by the following 
examples:

E x a m p le  ( i ) .  E , a n  em ployee o f M  C or­
p o ra tio n , ow ns 6,000 sh ares o f th e  com m on  
s to ck  o f M  C orp oration , th e  o n ly  c lass  o f M  
s to c k  o u ts ta n d in g . M  h a s  100,000 sh ares o f 
i ts  com m o n  sto ck  o u tsta n d in g . M ’s  eq u ity  
c a p ita l (a s  defined by  s e c tio n  4 2 2 (c )  (3 ) an d  
th is  p arag rap h ) exceeds $2 ,000,000. S in ce  
E  ow ns 6 p e rce n t o f th e  co m b in ed  v o tin g  
pow er or valu e o f a ll  c lasses o f M C orp oration  
s to ck , M  c a n n o t g ra n t a  q u a lified  s to c k  op­
tio n  to  E . A ny o p tio n  g ra n ted  to  E  w h ich  
p u rp o rts to  b e  a  q u a lified  s to c k  o p tio n  w ill 
b e  tre a te d  as a  co m p en sato ry  o p tio n , an d  as 
su ch , s u b je c t  to  th e  ru les o f § 1 .421 -6  o f th e  
re g u la tio n s. I f  E ’s fa th e r  an d  b ro th e r  ea ch  
ow ned 3 ,000 sh ares o f M  s to ck , an d  E  ow ned 
n o  M s to ck  in  h is  ow n n am e, th e  re su lt  in  th is  
case  w ould b e  th e  sam e, s in ce  u n d er se c tio n  
4 2 5 (d ) a  p erson  is  tre a te d  as ow ning sto ck  
h eld  by h is  fa th e r  an d  h is  b ro th e r . S im i­
la rly , th e  r e s u lt  w ould be th e  sam e i f ,  in ­
s te a d  o f a c tu a lly  ow n in g  6,000 sh ares, E  
m erely  h e ld  a n  o p tio n  o n  6,000 sh a res  o f M  
sto ck , irresp ectiv e  o f w h eth er th e  tra n s fe r  
o f s to ck  u n d er su ch  o p tio n  co u ld  q u a lify  
fo r  th e  sp ecia l ta x  t r e a tm e n t  o f  se c tio n  421, 
s in ce  se c tio n  4 2 2 ( c ) ( 3 ) ( C )  provides t h a t  
s to c k  w h ich  th e  in d iv id u a l m ay  p u rch ase  
u n d er o u ts ta n d in g  o p tio n s s h a ll b e  trea te d  
as s to ck  ow ned by su ch  in d iv id u a l. -

E x a m p le  ( 2 ) .  A ssum e th e  sam e fa c ts  as 
in  exam p le (1 )  an d  assu m e fu r th e r  t h a t  M 
is  a  su b sid iary  co rp o ra tio n  o f P  C orp oration . 
Irresp ectiv e  o f w h eth er E  ow ns a n y  P  sto ck , 
an d  irresp ectiv e  o f  th e  a m o u n t o f P ’s eq u ity  
c a p ita l or n u m b er o f  P  sh a res  o u tsta n d in g , 
E  c a n n o t rece iv e a  q u alified  s to ck  o p tio n  fro m
P . T h is  re su lts  fro m  E ’s ow n ership  o f m ore 
th a n  5 p e rce n t o f th e  to ta l  com b in ed  v o tin g  
pow er o f  a ll  c lasses o f s to c k  o f a  su b sid iary  
o f  P  C orp oration , i.e ., M C orp oration . T h u s, 
a n  in d iv id u a l w ho ow ns (o r  is  tre a te d  as 
ow n in g) s to c k  in  excess o f th e  l im ita tio n  o f 
se c tio n  4 2 2 ( b ) ( 7 ) ,  in  an y  co rp o ra tio n  in  a  
group o f co rp o ra tio n s, co n sis tin g  o f a  p a re n t 
a n d  i ts  su b sid iary  co rp o ra tio n s, c a n n o t re ­
ceive a  q u alified  s to c k  o p tio n  fro m  an y  co r­
p o ra tio n  in  th e  group.

E x a m p le  ( 3 ) .  F  is  a n  em ployee o f R  C or­
p o ra tio n . R ’s  eq u ity  c a p ita l is  in  excess o f 
$2,000,000. R  h a s  o n ly  on e c lass o f s to ck , of 
w h ich  100,000 sh ares a re  issu ed  an d  o u t­
s ta n d in g . A ssu m ing F  ow ns n o  s to ck  in  R  
or in  an y  p a re n t or su b sid iary  o f R  fo r  p u r­
poses o f se c tio n  4 2 2 ( b ) ( 7 ) ,  R  ca n  g ra n t a  
q u a lified  s to ck  o p tio n  to  F  fo r  5,000 sh ares, 
s in ce  im m ed ia te ly  a fte r  th e  g ra n t o f  th e  
o p tio n  F  w ill -be tre a te d  as ow n in g 5,000 
sh ares o f a  to ta l  o f 100,000 sh ares a c tu a lly  
issu ed  an d  o u ts ta n d in g  a t  su ch  tim e . T h e  
5,000 sh ares  w h ich  F  w ill be tre a te d  as ow n­
in g  by reaso n  o f se c tio n  4 2 2 ( c ) ( 3 ) ( C )  w ill 
n o t  be added to  th e  100,000 sh a res  a c tu a lly  
issu ed  an d  o u ts ta n d in g  im m e d ia te ly  a fte r  
th e  g r a n t fo r  p u rposes o f d e term in in g  
w h eth er F ’s  s to ck  ow n ership  exceeds th e  
lim ita tio n  o f se c tio n  4 2 2 (b ) ( 7 ) .

E x a m p le  ( 4 ) .  A ssu m e th e  sam e fa c ts  as in  
exam p le (3 )  an d  assu m e fu r th e r  t h a t  on  
J u n e  1, 1965, R  g ra n ts  F  a n  op tion , p u rp o rt­
in g  to  b e  a  q u alified  s to ck  op tion , fo r  5,200 
sh a res  a t  a n ' o p tio n  p rice  o f $100 per sh are , 
th e  fa ir  m a rk e t v a lu e  o f  R  s to ck  o n  su ch  d ate . 
T h is  o p tio n  w ill o n ly  b e  a  q u alified  sto ck  
o p tio n  to  th e  e x te n t o f 5,000 sh ares. A ssum e 
R  tra n s fe rs  5,000 sh ares to  F  p u rsu a n t to  F ’s  
p a rtia l exercise  o f th e  op tion . S u c h  tra n s fe r
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ca n  q u a lify  fo r  th e  sp ecia l ta x  tr e a tm e n t o f 
se c tio n  421.- However, n o  fu r th e r  tr a n s fe r  o f 
sh ares p u rsu a n t to  a n  exercise  o f th is  o p tio n  
ca n  q u a lify  fo r  th e  sp ecia l ta x  tr e a tm e n t o f 
se c tio n  421, s in ce  th e  o p tio n  w as n o t a  q u a li­
fied s to ck  o p tio n  w h en  g ran ted  to  th e  e x te n t 
i t  covered m ore th a n  5,000 sh ares. T h is  is  
tr u e  a lth o u g h  P ’s  s to ck  ow nership  im m ed i­
a te ly  a fte r  th e  tr a n s fe r  o f  th e  5,000 sh ares to  
h im  does n o t exceed  th e  5 -p e rc e n t lim ita tio n  
o f se c tio n  4 2 2 (b )  ( 7 ) ,  s in ce  F  ow ns on ly  5,200 
sh ares (5 ,000 sh ares  o u trig h t, p lu s 200 sh ares 
by  reaso n  o f sec tio n  4 2 2 (c )  (3 ) ( C ) ) o f a  to ta l  
105,000 sh ares a c tu a lly  issu ed  an d  o u ts ta n d ­
in g  (th e  100,000 sh ares issu ed  an d  o u ts ta n d ­
in g  w hen th e  o p tio n  was g ran ted  to  P , p lu s 
a n  ad d itio n a l 5 ,000 sh ares issued an d  o u t­
s ta n d in g  as a  re su lt o f F ’s  e x e rc is e ) .

Exam ple ( 5 ) .  E  is a n  em ployee o f P  C or­
p o ra tio n . P  ow ns 60 p erce n t in  valu e o f th e  
s to c k  o f S  C orp oration , an d  P  an d  S  have 
co m b in ed  eq u ity  c a p ita l (a s  defined by  sec ­
tio n  4 2 2 (c )  (3 ) (A ) ( i i )  an d  su b p arag rap h  (3 ) 
o f  th is  p arag rap h ) o f $1,600,000. S in ce  th e  
co m b in ed  eq u ity  c a p ita l o f P  an d  S  is less 
th a n  $2,000,000, th e re  m ay b e  added to  th e  
5 -p e rc e n t lim ita tio n  o f  se c tio n  4 2 2 (b ) (7 ) th e  
ad d itio n a l p ercen tag e  w h ich  b ears th e  sam e 
p ro p o rtio n  to  5 p erce n t as th e  d ifferen ce b e ­
tw een  th e  com b in ed  eq u ity  c a p ita l o f P  an d  
S  an d  $2,000,000 ($2,000,000 m in u s $1,600,000, 
or $400,000) b ears to  $1,000,000. A ccordingly, 
th e r e  m ay b e added to  th e  5 -p e rce n t l im ita ­
tio n  o f se c tio n  4 2 2 ( b ) ( 7 )  a n  ad d itio n a l 2 
p e rce n t ($400,000 is  to  $1,000,000, as 2 p e rce n t 
is  to  5 p e r c e n t ) , re su ltin g  in  a  lim ita tio n  o f 
7  p erce n t (5  p e rce n t p lu s 2 p e rce n t) fo r  p u r­
poses o f se c tio n  4 2 2 (b )  ( 7 ) .  T h u s , an  o p tio n  
w h ich  oth erw ise m eets th e  re q u irem en ts  o f 
se c tio n  4 2 2 (b ) an d  w h ich  is g ran ted  to  E  by 
P  or S  to  p u rch ase  th e  s to ck  o f e ith e r  o f su ch  
co rp o ra tio n s w ill m eet th e  re q u ire m e n t o f 
se c tio n  4 2 2 (b ) (7 )  to  th e  e x te n t th a t ,  im m e­
d ia te ly  a fte r  su ch  o p tio n  is gran ted , E  w ill 
n o t ow n (o r b e  tre a te d  as ow n in g) s to c k  in  
e ith e r  P  or S  possessing m ore th a n  7 p erce n t 
o f th e  to ta l  com b in ed  v o tin g  pow er or valu e 
o f a ll  c lasses o f th e  sto ck  o f e ith e r  o f su ch  
co rp o ra tio n s w h ich  is  a c tu a lly  issued an d  
o u ts ta n d in g  a t  su ch  tim e . I f ,  a t  th e  tim e  th e  
o p tio n  is  gran ted , E  ow ns s to ck  possessing 
m ore th a n  7 p e rce n t o f th e  to ta l  com bin ed  
v o tin g  pow er or valu e o f th e  s to ck  o f  e ith e r  
P  or S , th e  o p tio n  cou ld  .n ot q u a lify  as a  
q u alified  s to ck  op tion , irresp ectiv e o f w h ich  
co rp o ra tio n ’s s to ck  was th e  s u b je c t  o f th e  
op tion .

§ 1.423 Statutory provisions; employee 
stock purchase plans.

Sec. 423. Em ployee stock  purchase plans— 
(a )  G eneral rule. S e ctio n  421 (a ) s h a ll a p ­
ply w ith  re sp e c t to  th e  tra n s fe r  o f a  sh are  o f 
s to ck  to  a n  ind iv id u al p u rsu a n t to  h is  exer­
c ise  o f  a n  o p tio n  g ran ted  a fte r  D ecem ber 31, 
1963 (o th e r  th a n  a  re s tr ic te d  s to ck  op tion  
g ran ted  p u rsu a n t to  a  p la n  d escribed  in  sec ­
tio n  4 2 4 (c )  (3 ) (B )  ) ,  u n d er a n  em ployee sto ck  
p u rch ase  p la n  (as defined in  su b sectio n  ( b ) ) 
i f—

(1 ) No d isp o sitio n  o f su ch  sh are is  m ade by 
h im  w ith in  2 years a fte r  th e  d a te  of th e  
g ra n tin g  o f  th e  o p tio n  n o r w ith in  6 m o n th s 
a fte r  th e  tra n s fe r  o f su ch  sh a re  to  h im ; an d

(2 ) A t a ll tim es d u rin g  th e  period b eg in ­
n in g  w ith  th e  d a te  o f th e  g ra n tin g  o f  th e  
o p tio n  an d  en d in g  on  th e  day 3 m o n th s  b e ­
fo re  th e  d a te  o f su ch  exercise, h e  is  a n  em ­
ployee o f th e  co rp o ratio n  g ra n tin g  su ch  op­
tio n , a  p a re n t or su b sid iary  co rp o ra tio n  o f 
su ch  co rp o ratio n , or a co rp o ratio n  or a p a re n t 
or su b sid iary  co rp o ratio n  o f su ch  co rp o ratio n  
issu in g  or assu m in g  a  s to ck  op tio n  in  a  tr a n s ­
a c tio n  to  w h ich  se c tio n  4 2 5 (a )  applies.

(b )  Em ployee stock  purchase plan. F o r 
purposes o f  th is  p a rt, th e  te rm  “em ployee 
sto ck  p u rch ase  p la n ” m ean s a  p lan  w h ich  
m eets th e  fo llow in g re q u irem en ts :

(1 ) T h e  p la n  provides t h a t  o p tio n s are to  
b e  g ran ted  on ly  to  em ployees o f  th e  em ­
ployer co rp o ra tio n  o r o f i t s  p a re n t or su b ­
sid iary  co rp o ra tio n  to  p u rch ase  s to ck  in  an y  
su ch  co rp o ra tio n ;

(2 )  S u ch  p la n  is  approved by th e  s to c k ­
h o ld ers o f th e  g ra n tin g  co rp o ra tio n  w ith in  
12 m o n th s  b efo re  or a fte r  th e  d a te  su ch  p lan  
is  adop ted ;

(3 )  U n d er th e  te rm s o f th e  p lan , n o  em ­
ployee ca n  b e g ran ted  a n  o p tio n  i f  su ch  em ­
ployee, im m ed ia te ly  a fte r  th e  o p tio n  is g r a n t­
ed, ow ns s to ck  possessing 5 p e rce n t or m ore 
o f th e  to ta l  com bin ed  v o tin g  pow er or valu e 
o f a ll  c lasses o f s to ck  o f th e  em ployer co r­
p o ra tio n  or o f its  p a re n t or su bsid iary  co r­
p o ra tio n . F o r  pu rposes o f th is  p arag rap h , 
th e  ru les  o f se c tio n  4 2 5 (d ) sh a ll apply in  d e­
te rm in in g  th e  s to ck  ow nership  o f a n  in d i­
vid ual, an d  s to ck  w h ich  th e  em ployee m ay 
p u rch ase  u n d er o u ts ta n d in g  op tion s sh a ll be 
tre a te d  as s to c k  ow ned by th e  em ployee;

(4 ) U n der th e  te rm s o f th e  p lan , op tion s 
are to  b e  g ran ted  to  a ll em ployees o f an y  
co rp o ra tio n  w hose em ployees are  g ran ted  an y  
o f su ch  o p tio n s by  reason  o f th e ir  em ploy­
m e n t by  su ch  co rp o ratio n , excep t th a t  th ere  
m ay b e  exclud ed—

(A ) Em ployees w ho h av e b een  em ployed 
less th a n  2 years,

(B )  Em ployees w hose cu sto m ary  em ploy­
m e n t is 20  h o u rs or less per week,

(G ) Em ployees w hose cu sto m ary  em ploy­
m e n t is fo r  n o t m ore th a n  5 m o n th s in  an y  
ca len d ar y ear,-and

(D ) Officers, p ersons w hose p rin cip a l d u ­
tie s  co n sis t o f  su p erv isin g  th e  w ork o f o th er 
em ployees, or h ig h ly  com p en sated  em ployees;

(5 ) U nder th e  te rm s o f th e  p lan , a ll em ­
ployees g ran ted  su ch  op tion s sh a ll h ave th e  
sam e r ig h ts  an d  priv ileges, ex cep t th a t  th e  
a m o u n t o f s to ck  w h ich  m ay be p u rch ased  by 
an y  em ployee u n d er su ch  op tio n  m ay b ear a  
u n ifo rm  re la tio n sh ip  to  th e  to ta l  com p en ­
sa tio n , or th e  b a sic  or re g u lar ra te  o f co m ­
p en sa tio n , o f em ployees, an d  th e  p lan  m ay 
provide t h a t  n o  em ployee m ay p u rch ase  m ore 
th a n  a  m axim u m  a m o u n t o f s to ck  fixed u n ­
der th e  p lan ;

(6 ) U nder th e  te rm s o f  th e  p lan , th e  op­
tio n  p rice  is n o t less th a n  th e  lesser of—

(A) A n a m o u n t eq u a l to  85 p e rce n t o f th e  
fa ir  m a rk e t valu e o f  th e  s to ck  a t  th e  tim e  
su ch  o p tio n  is gran ted , or

(B )  An a m o u n t w h ich  u n d er th é  te rm s o f 
th e  o p tio n  m ay n o t be less t h a n k s  p e rce n t o f 
th e  fa ir  m a rk e t va lu e o f  th e  sto ck  a t  th e  
tim e  su ch  o p tio n  is exercised ;

(7 )  U n d er th e  te rm s o f th e  p lan , su ch  op­
tio n  c a n n o t be exercised  a fte r  th e  ex p ira tio n  
o f—

(A ) F iv e years fro m  th e  d a te  su ch  op tion  
is  g ran ted  if , u n d er th e  te rm s o f su ch  p lan , 
th e  op tio n  p rice  is  to  be n o t less th a n  85 p er­
c e n t o f  th e  fa ir  m a rk e t valu e o f su ch  s to ck  
a t  th e  tim e  o f  th e  exercise o f th e  op tion , or

(B )  27 m o n th s  fro m  th e  d a te  su ch  o p tio n  
is  gran ted , i f  th e  o p tio n  p rice  is  n o t d e term i­
n a b le  in  th e  m a n n er described  in  su b p ara ­
grap h  (A );

(8 ) U nder th e  te rm s o f th e  p lan , n o  em ­
ployee m ay b e g ran ted  a n  o p tio n  w h ich  p er­
m its  h is  r ig h ts  to  p u rch ase  sto ck  u n d er a ll 
su ch  p lan s o f  h is  em ployer co rp o ra tio n  an d  
its  p a re n t an d  su b sid iary  co rp o ra tio n s to  a c ­
cru e  a t  a  ra te  w h ich  exceeds $25,000 o f fa ir  
m a rk e t va lu e o f su ch  s to ck  (d eterm in ed  a t  
th e  tim e  su ch  o p tio n  is  gran ted  ) .  fo r  each  
ca len d ar year in  w h ich  su ch  o p tio n  is  o u t­
s ta n d in g  a t  an y  tim e . F o r  pu rposes o f th is  
p arag rap h —

(A ) T h e  r ig h t to  p u rch ase s to ck  u n d er 
a n  o p tio n  accru es  w h en  th e  o p tio n  (o r any 
p o rtio n  th e re o f) f irs t  becom es exerc isab le  
d u rin g  th e  ca len d ar year;

(B )  T h e  r ig h t to  p u rch ase  sto ck  u n d er 
a n  o p tio n  accru es a t  th e  ra te  provided in  th e  
o p tio n , b u t  in  n o  case m ay su ch  ra te  exceed 
$25,000 o f fa ir  m a rk e t valu e o f su ch  sto ck

(d eterm in ed  a t  th e  tim e  su ch  option is 
g ran ted ) fo r  an y  on e ca len d ar year; and

(C ) A r ig h t to  p u rch ase  sto ck  w hich has 
accru ed  u n d er on e o p tio n  g ran ted  pursuant 
to  th e  p la n  m ay n o t be carried  over to  any 
o th e r  o p tio n ; and

(9 ). U n der th e  te rm s o f th e  p lan , such  op­
tio n  is  n o t tra n s fe ra b le  by  su ch  individual 
o th erw ise th a n  by w ill or th e  law s of descent 
an d  d is tr ib u tio n , and is  exercisable , during 
h is  life tim e , on ly  by  h im .
F o r pu rposes o f p arag rap h s (3 ) to  (9 ) ,  in ­
clu siv e , w here ad d itio n a l te rm s are  contained 
in  a n  offerin g m ade u n d er a  p lan , su ch  addi­
t io n a l te rm s sh a ll, w ith  resp ect to  options 
exercised  u n d er su ch  offering, b e  treated  as a 
p a r t  o f th e  te rm s o f su ch  p lan .

(c )  S p ecia l ru le w here option  price is  b e ­
tw een 85 percen t and 100 percent o f  value  
o f stock . I f  th e  o p tio n  p rice  o f a share of 
s to ck  a cq u ired  by a n  in d iv id u al p u rsu an t to 
a tra n s fe r  to  w h ich  su b sectio n  (a ) applies 
w as less th a n  100 p erce n t o f th e  fa ir  market 
valu e o f su ch  sh are  a t  th e  tim e  su ch  option 
w as gran ted , th e n , in  th e  ev en t o f any dispo­
s itio n  o f su ch  sh are  by h im  w h ich  meets 
th e  h o ld in g  period re q u irem en ts  o f subsec­
tio n  ( a ) , or in  th e  ev en t o f h is  d ea th  (when­
ever o ccu rrin g ) w h ile ow ning su ch  share, 
th e re  sh a ll b e  in clu d ed  as com p en sation  (and 
n o t  as g a in  u p on  th e  sa le  or exchange of a 
c a p ita l a sse t) in  h is  gross incom e, for the 
ta x a b le  year in  w h ich  fa lls  th e  d ate of such 
d isp o sitio n  o r . fo r  th e  ta x a b le  year closing 
w ith  h is  d e a th , w h ichever applies, an 
a m o u n t eq u a l to  th e  lesser o f—

(1 ) T h e  excess o f th e  fa ir  m ark et value 
o f th e  sh are  a t  th e  tim e  o f su ch  disposition 
or d e a th  over th e  a m o u n t paid  for th e  share 
u n d er th e  o p tio n , or

(.2) T h e  excess o f th e  fa ir  m ark et value 
o f th e  sh are  a t  th e  tim e  th e  option was 
g ra n ted  over th e  o p tio n  p rice.
I f  th e  o p tio n  p rice  is n o t fixed or deter­
m in a b le  a t  th e  tim e  th e  op tio n  is granted, 
th e n  fo r  p u rposes o f  th is  su bsection , the 
o p tio n  p rice  sh a ll b e  d eterm in ed  as if  the 
o p tio n  were exercised  a t  su ch  tim e. In  the 
case o f th e  d isp o sitio n  o f su ch  sh are by the 
in d iv id u al, th e  b asis  o f th e  sh are in  his 
h an d s a t  th e  tim e  o f su ch  disposition  shall 
be in creased  by an  a m o u n t equ al to  the 
a m o u n t so in c lu d ib le  in  h is  gross incom e.
[S ec. 423 as added by sec. 2 2 1 (a ) ,  Rev. Act 
1964 (78  S ta t .  63) ]
§ 1.423—1 Applicability of section 421

(a ) .
(a) General rule. Subject to the pro­

visions of section 423(c) and paragraph 
(k) of this section, the special rules of 
income tax treatment provided in section 
421(a) apply with respect to the trans­
fer of a share of stock to an individual 
pursuant to his exercise of an option 
granted after December 31, 1963, under 
an employee stock purchase plan pro­
vided that the following conditions are 
satisfied—

(1) The individual must make no dis­
position of such share within 2 years 
from the date of the granting of the op­
tion, nor within 6 months after the 
transfer of such share to him; and

(2) At all times during the period be­
ginning with the date of the granting oi 
the option and ending on the day three 
months before the date of such exercise, 
the individual must be an employee oi 
either the corporation granting the op­
tion, a related corporation of such cor­
poration, or a corporation or a relate 
corporation of such corporation issuing 
or assuming a stock option in a trans­
action to which section 425(a) apphes'
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(b) Cross-references. For rules re­
lating to the employment relationship, 
see paragraph (h) of § 1.421-7. For rules 
relating to the effect of a disqualifying 
disposition, see section 421(b) and para­
graph (b) of § 1.421-8. For definition of 
the term “disposition”, see section 425(c) 
and paragraph (c) of § 1.425-1.

1.423—2 Employee slock purchase 
plan defined.

(a) In general. (1) The term “em­
ployee stock purchase plan” means a plan 
which meets the requirements of para­
graphs (1)-through (9) of section 423 (b). 
If the terms of the plan do not satisfy 
the requirements of paragraphs (3) 
through (9) of section, 423(b), such re­
quirements may be satisfied by the terms 
of an offering made under such plan. 
However, in such a case, such require­
ments will be treated as satisfied only 
with respect to options exercised under 
such offering.

(2) The determination of whether a 
particular option Is an option granted 
under an employee stock purchase plan 
is made at the time such option is 
granted. If the terms of an option are 
inconsistent with the terms of the em­
ployee stock purchase plan or an offer­
ing under sucli a plan, the option will 
not be treated as granted under an em­
ployee stock purchase plan. If such an 
option is granted to an employee who is 
entitled to the grant of an option under 
the terms of the plan or offering, and 
such employee is not granted an option 
under such offering which qualifies as an 
option granted under an employee stock 
purchase plan, such offering will not 
meet the requirements of section 423(b)
(4). Accordingly, none of the options 
granted under such offering will be eligi­
ble for the special tax treatment of sec­
tion 423(b)(4). If such an option is 
granted to an individual who is not en­
titled to the grant of an option under 
the terms of the plan or offering, such 
option will not be treated as an option 
granted under an employee stock pur­
chase, plan, and the grant of the option 
will not disqualify the plan or the op­
tions granted under such plan or offer­
ing. For example, an option granted to 
an individual who is ineligible to receive 
an option under an employee stock pur­
chase plan by reason of his ownership of 
5 percent or more of the voting power 
or value of the stock of the grantor cor­
poration (or a related corporation of such 
corporation), will not be treated as an 
option granted under an employee stock 
Purchase plan, and the grant of such an 
option will not disqualify options granted 
under such plan from the special tax 
treatment of section 421. If all the op­
tions granted under an offering do not 
give the respective optionees the same 
rights and privileges, none of the options 
granted under such offering will be 
treated as having been granted under an 
employee stock purchase plan. If, at the 
time an option is granted, it qualifies as 
an option granted under an employee 
stock purchase plan, but the terms of the 
option are not in fact met, the option 
will not qualify for the special tax treat­

ment of section 421. However, the fail­
ure of such an option to qualify for the 
special tax treatment of section 421, will 
not disqualify other options granted un­
der the plan.

(b) Options restricted to employees. 
An employee stock purchase plan must 
provide that option^ are to be granted 
only to employees of the employer cor­
poration or of its related corporations 
to purchase stock in any such corpora­
tion! If such a provision is not in­
cluded in the terms of the plan, the plan 
will not be an employee stock purchase 
plan and options granted under such 
plan will not qualify for the special tax 
treatment of section 421. For rules re­
lating to the employment requirement, 
see paragraph (h) of § 1.421-7.

(c) Stockholder approval, (1) An em­
ployee stock purchase plan must be ap­
proved by the stockholders of the grant­
ing corporation within 12 months before 
or after the date such plan is adopted. 
The approval of the stockholders must 
comply with all applicable provisions of 
the corporate charter and bylaws, and 
the law of the State of incorporation and 
must represent the express consent of 
stockholders holding at least a majority 
of the voting stock of the corporation 
voting in person or by proxy at a duly 
held stockholders' meeting. Thus, if 
neither the charter, bylaws or applicable 
State law prescribes the degree of stock­
holder approval required for the granting 
of qualified options, the approval of

.stockholders holding a majority of the 
voting stock of the corporation voting at 
a duly held meeting will suffice. How­
ever, if the applicable State law requires 
that stockholders holding two-thirds of 
the voting stock must approve the grant­
ing of such options, such two-thirds 
requirement must be met.

(2) The plan required by section 423 
must be approved within 12 months be­
fore or after the date the plan is adopted. 
Ordinarily, a plan is adopted when ap­
proved by the board of directors and 
the date of such board action will be the 
reference point for determining whether 
stockholder approval comes within the 
12-month period.

(3) The plan as adopted and approved 
must designate the aggregate number of 
shares which may be issued under the 
plan, and the corporations or class of 
corporations whose employees will be 
offered options under such plan. A plan 
which merely provides that the number 
of shares which may be issued under 
options shall not exceed a stated per­
centage of the shares outstanding at the 
time of each offering or grant under the 
plan will not satisfy the requirement that 
the plan state the aggregate number of 
shares which may be issued under op­
tions. However, the maximum number 
of shares which may be issued under the 
plan may be stated in terms of a per­
centage of either the authorized, issued 
or outstanding shares at the date of the 
adoption of the plan. The provisions 
relating to the aggregate number of 
shares to be issued under the plan and 
the employees (or class of employees) 
eligible to receive options under the plan,

are the only provisions of a stock option 
plan which require stockholder approval 
for purposes of section 423(b) (1).

(4) Any increase in the aggregate 
number of shares which may be issued 
under the plan (other than an increase 
merely reflecting a change in capitaliza­
tion such as a stock dividend or stock 
split-up) will be treated as the adoption 
of a new plan requiring approval of the 
stockholders within 12 months of such 
adoption. Similarly, a change in the 
designation of corporations whose em­
ployees may be offered options under the 
plan will be treated as the adoption of a 
new plan requiring stockholder approval 
unless the plan provides that designa­
tions of participating corporations may 
be made from time to time from among 
a group consisting of the grantor cor­
poration and its parent or subsidiary cor­
porations. The group from among 
which such changes and designations are 
permitted without additional stockholder 
approval may include corporations hav­
ing become parents or subsidiaries of 
the grantor after the adoption and ap­
proval of the plan. Any other changes 
in the terms of an employee stock pur­
chase plan may be made without such 
changes being considered the adoption 
of a new plan.

(5) A plan which otherwise meets the 
requirements of section 423(b) and this 
section may be used as an employee stock 
purchase plan although the adoption 
and approval of such plan occurred be­
fore January 1,1964.

(d) Options granted to certain share­
holders. (1) An employee stock pur­
chase plan must by its terms provide 
that no employee can be granted an op­
tion if such employee, imediately after 
the option is granted, owns stock pos­
sessing 5 percent or more of the total 
combined voting power or value of all 
classes of stock of the employer cor­
poration or its parent or subsidiary cor ­
poration. In determining whether the 
stock ownership of an employee equals 
or exceeds this 5 percent limit, the rules 
of section 425(d), (relating to attribu­
tion of stock ownership) shall apply, 
and stock which the employee may 
purchase under outstanding options 
(whether or not such options qualify for 
the special tax treatment afforded by 
section 421(a)) shall be treated as stock 
owned by the employee. An option is 
outstanding for purposes of section 
423(b) (3) although under its terms it 
may be exercised only in installments or 
after the expiration of a fixed period of 
time. If an option is granted to an in­
dividual whose stock ownership (as de­
termined under this paragraph for pur­
poses of section 423(b) (3)) exceeds the 
limitation of section 423(b) (3), no por­
tion of such option will be treated as hav­
ing been granted under an employee 
stock purchase plan.

(2) The determination of the percent­
age of the total" combined voting 
power or value of all classes of stock 
of his employer corporation (or a re­
lated corporation of such corporation) 
that is owned by the individual is made 
by comparing the voting power or value
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of the shares owned (or treated as 
owned) by the individual to the ag­
gregate voting power or value of all 
shares actually issued and outstanding 
immediately after the grant of the op­
tion to such individual. The aggregate 
voting power or value of all shares actu­
ally issued and outstanding immediately 
after the grant of the option does not in­
clude the voting power or value of treas­
ury shares or shares authorized for 
issue under outstanding options held by 
the individual or any other person.

(3) The application of this paragraph 
may be illustrated by the following ex­
amples:

E x a m p le  (1 ) .  E , an  em ployee o f M  C or­
p o ra tio n , ow ns 6,000 sh ares  o f th e  com m on  
s to ck  o f M C orp oration , th e  on ly  c lass  o f 
M  sto ck  o u tsta n d in g . M h as 100,000 sh ares 
o f i ts  com m on  sto ck  o u tsta n d in g . S in ce  E  
ow ns 6 p erce n t o f th e  com b in ed  v o tin g  pow er 
or valu e o f a ll c lasses o f M C orp oration  stock , 
M  c a n n o t g ra n t an  o p tio n  to  E  u n d er M ’s em ­
ployee sto ck  p u rch ase  p lan . I f  E ’s fa th e r  an d  
b ro th e r  each  ow ned 3,000 sh ares o f M sto ck  
an d  E  ow ned n o  M sto ck  in  h is  ow n n am e, 
th e  re su lt  in  th is  case w ould b e  th e  sam e, 
s in ce  u n d er se c tio n  4 2 5 (d ) a  p erson  is tre a te d  
as ow n in g s to ck  h eld  by h is  fa th e r  an d  h is  
b ro th e r . S im ila r ly , th e  re su lt  w ould b e  th e  
sam e if , in s tea d  o f  a c tu a lly  ow n in g 6,000 
sh ares, E  m erely  h e ld  an  o p tio n  on  6,000 
sh ares o f M  sto ck , irresp ectiv e  o f w h eth er th e  
tra n s fe r  o f s to ck  u n d er su ch  o p tio n  could  
q u a lify  fo r  th e  sp ecia l ta x  tr e a tm e n t o f 
se c tio n  421, s in ce  se c tio n  4 2 3 ( b ) ( 3 )  p ro ­
vides t h a t  s to ck  w h ich  th e  em ployee m ay 
p u rch ase  u n d er o u tsta n d in g  op tio n s sh a ll 
b e  tre a te d  a s  s to ck  ow ned by  su ch  em ployee.

E x a m p le  ( 2 ) .  .A ssum e th e  sam e fa c ts  as 
in  exam p le (1 ) an d  assu m e fu r th e r  t h a t  M 
is  a  su b sid iary  co rp o ra tio n  o f P  C orp oration . 
Irresp ectiv e  o f w h eth er E  ow ns an y  P  sto ck , 
E  c a n n o t rece iv e a n  o p tio n  fro m  P  u n d er 
P ’s  em ployee s to ck  p u rch ase  p la n  s in ce  h e 
ow ns 5 p e rce n t o f th e  to ta l  com bin ed  votin g  
pow er o f  a ll  c lasses o f s to ck  o f a  su bsid iary  
o f P  C orp oration , i.e ., M  C orp oration . T h u s , 
a n  in d iv id u al w ho ow ns (o r is tre a te d  a s  
ow n in g) s to ck  in  excess o f th e  lim ita tio n  
o f  se c tio n  4 2 3 ( b ) ( 3 ) ,  in  an y  co rp o ra tio n  in  
a  group o f co rp o ra tio n s, co n sis tin g  o f a  p a r­
e n t an d  i ts  su b sid iary  co rp o ra tio n s, c a n n o t 
rece iv e a n  o p tio n  u n d er a n  em ployee stock  
p u rch ase  p la n  fro m  an y  co rp o ra tio n  in  th e  
group.

E x a m p le  ( 3 ) .  P  is a n  em ployee o f R  C or­
p o ra tio n . R  h a s  o n ly  on e c lass o f sto ck , o f 
w h ich  100,000 sh ares a re  issued an d  o u t­
sta n d in g . A ssu m in g P  ow ns n o  s to ck  in  R  
or in  an y  p a re n t or su b sid iary  o f R  fo r  p u r­
poses o f se c tio n  4 2 3 ( b ) ( 3 ) ,  R  c a n  g ra n t an  
o p tio n  to  P  u n d er i ts  em ployee sto ck  p u r­
ch a se  p la n  fo r  4,999 sh ares, s in ce  im m ed i­
a te ly  a f te r  th e  g ra n t o f th e  op tion , F  w ould 
n o t ow n 5 p e rce n t or m ore o f th e  com bin ed  
v o tin g  pow er or valu e o f a ll  c lasses o f R  sto ck  
a c tu a lly  issu ed  an d  o u ts ta n d in g  a t  su ch  
tim e . T h e  4,999 sh ares w h ich  P  w ould b e  
trea te d  as ow n in g u n d er se c tio n  4 2 3 ( b ) ( 3 )  
would n o t b e  added to  th e  100,000 sh ares 
a c tu a lly  issued an d  o u ts ta n d in g  im m ed i­
a te ly  a fte r  th e  g ra n t fo r  pu rposes o f  d e te r­
m in in g  w h eth er P ’s  s to ck  ow nership  exceeds 
th e  lim ita tio n  o f  se c tio n  4 2 3 (b ) ( 3 ) .

E x a m p le  ( 4 ) .  A ssum e th e  sam e fa c ts  as in  
exam ple (3 )  an d  assu m e fu r th e r  th a n  on  
Ju n e  1, 1965, R  g ra n ts  P  a n  o p tio n , p u rp o rt­
edly u n d er its  em ployee sto ck  p u rch ase  p lan , 
fo r  5,000 sh ares. No p o rtio n  o f th is  o p tio n  
w ill b e  tre a te d  as g ran ted  u n d er an  em ployee 
sto ck  p u rch ase  p lan .

(e) Employees covered by plan. (1) 
[Reserved]

(2) For purposes of section 423(b) (3) 
the existence of the employment rela­
tionship between an individual and the 
corporation participating under the plan 
will be determined under paragraph (h) 
of § 1.421-7 (relating to employment 
relationship).

(3) The application of this paragraph 
may be illustrated by the following 
examples:

E x a m p le  ( I ) .  M C orp oration  h as  a  s to ck  
p u rch ase  p la n  w h ich  m eets a ll  th e  re q u ire ­
m en ts  o f se c tio n  4 2 3 (b ) ex cep t t h a t  by its  
te rm s, o p tio n s are  n o t requ ired  to  be g ran ted  
to  em ployees w hose w eekly ra té  o f pay is 
less th a n  $100. As a  m a tte r  o f corp orate  
p ra c tice , M  g ra n ts  o p tio n s u n d er i ts  p la n  to  
a ll em ployees, irresp ectiv e  o f th e ir  w eekly 
ra te  o f pay. M ’s p lan  is n o t an  em ployee 
s to ck  p u rch ase  p lan .

E x a m p le  ( 2 ) .  A ssum e th e  sam e fa c ts  as in  
exam p le ( I )  an d  assu m e fu r th e r  th a t  th e  
firs t offerin g u n d er M ’s p lan  provides by its  
te rm s t h a t  o p tio n s w ill b e  g ran ted  to  a ll 
em ployees o f M C orp oration . W ith  re sp ect 
to  o p tio n s exercised  u n d er su ch  offering th e  
te rm s o f  su ch  offerin g w ill be tre a te d  as p a rt 
o f th e  te rm s o f M ’s p lan . A ccordingly, s to ck  
tra n s fe rre d  p u rsu a n t to  o p tio n s exercised  
u n d er su ch  o fferin g w ill be tre a te d  as s to ck  
tra n s fe rre d  p u rsu a n t to  th e  exercise o f 
o p tio n s g ran ted  u n d er a n  em ployee sto ck  
p u rch ase  p la n  fo r  pu rposes o f sec tio n  421.

(f) Equal rights and privileges. (1) 
An employee stock purchase plan must, 
by its terms, provide that all. employees 
granted options under such plan shall 
have the same rights and privileges; 
however, a plan will not fail to satisfy 
this requirement merely because the 
amount of stock which may be purchased 
by any employee under such plan is 
determined on the basis of a uniform 
relationship to the total compensation, 
or the basic or regular rate of compen­
sation of employees, or because the plan 
provides that no employee may purchase 
more than a maximum amount of stock 
fixed under the plan. Thus, the provi­
sions . applying to one option under an 
offering (such as the provisions relating 
to the method of payment for the stock 
and the determination of the purchase 
price per share) must apply to all other 
options under such offering in the same 
manner. If all the options granted 
under a plan or offering do not, by their 
terms, give the respective optionees the 
same rights and privileges, none of such 
options shall be treated as having been 
granted under an employee stock pur­
chase plan for purposes of section 421.

(2) The requirements of section 423 
(b) (5) and this paragraph do not pre­
vent the maximum amount of stock 
which an employee may purchase from 
being determined on the basis of a uni­
form relationship to the total compensa­
tion, or the basic or regular rate of 
compensation, of all employees. For ex­
ample, if an employee stock purchase 
plan provides that the maximum amount 
of stock which each employee may pur­
chase under the offering is one share for 
each $100 of annual gross pay, options 
granted under such offering will be 
treated as meeting the requirement of 
section 423 (b) (5). However, such a pro­
vision must not exclude employees from 
participation under the plan or offering. 
For example, a plan which provides for

the grant of options based on one share 
for each $100 of annual gross pay in 
excess of $10,000 will not meet the re­
quirements of section 423(b) (5).

(3) [Reserved]
(g) Option price. (1) An employee 

stock purchase plan must, by its terms, 
provide that the option price will not be 
less than the lesser of—

(1) An amount equal to 85 percent of 
the fair market value of the stock at the 
time such option is granted, or

(ii) An amount which under the 
terms of the option may not be less than 
85 percent of the fair market value of the 
stock at the time such option is exercised.
For definition of the term “option price”, 
and general rules relating to such term, 
see paragraph (e) of § 1.421-7. For 
rules relating to the determination of 
when an option is granted, see paragraph
(c) of § 1.421-7. Any option which does 
not meet the minimum pricing require­
ments of section 423(b) (6) and this 
paragraph will not be treated as granted 
under an employee stock purchase plan 
irrespective of whether the plan itself 
or' the offering satisfies such require­
ments. If such an option is granted to 
an employee who is entitled to the grant 
of an option under the terms of the plan 
or offering, and such employee is not 
granted an option under such offering 
which qualifies as an option granted 
under an employee stock purchase plan, 
such offering will not meet the require­
ments of section 423(b)(4). Accord­
ingly, none of the options granted under 
such offering will be eligible for the spe­
cial tax treatment of section 423(b) (4).

(2) The option price may be stated 
either as a percentage or as a dollar 
amount. If the option price is stated 
as a dollar amount, the requirement of 
section 423(b) (6) and this paragraph 
can only be met by a plan or offering in 
which the price is fixed at not less than 
85 percent of the fair market value of the 
stock at the time the option is granted. 
If the fixed price is less than 85 percent 
of the fair market value of the stock at 
grant, the option cannot meet the re­
quirement of section 423(b)(6) even if 
a decline in the fair market value of the 
stock results in such fixed price being 
not less than 85 percent of the fair mar­
ket value of the stock at the time the 
option is exercised, since such a result 
was not certain to occur under the terms 
of the option.

(3) The application of this paragraph 
may be illustrated by the following 
examples:

E x a m p le  ( 1 ) .  M  C orp oration  h as an em­
ployee s to ck  p u rch ase  p lan  w h ich  provides 
t h a t  th e  o p tio n  p rice  w ill be 85 p ercen t of the 
fa ir  m a rk e t va lu e o f th e  sto ck  a t  grant, or 
85 p e rce n t o f th e  s to ck  a t  exercise, whichever 
a m o u n t is th e  lesser. U pon th e  exercise of 
a n  o p tio n  issu ed  u n d er M ’s p lan , M agrees 
to  a cce p t a n  a m o u n t w h ich  is  less th an  the 
m in im u m  a m o u n t a llow able u n d er th e  terms 
o f  su ch  p lan . N o tw ith stan d in g  th a t  th e  op­
tio n  w as issu ed  u n d er a n  em ployee stocK 
p u rch ase  p lan , th e  tra n s fe r  o f stock  pursuant 
to  th e  exercise o f su ch  o p tio n  does n o t satisfy 
th e  re q u irem en t o f sec tio n  4 2 3 (b ) (6 )  an« 
c a n n o t q u a lify  fo r  th e  sp ecial ta x  treatm en 
o f se c tio n  421.
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Example ( 2 ) .  A ssum e th e  sam e fa c ts  as 
in example (1 ) an d  assu m e fu r th e r  t h a t  a t  
the time o f g ran t, th e  fa ir  m a rk e t valu e o f 
M Corporation s to ck  is  $100 p er sh a re  an d  
that the op tion  p rice  is  s e t  a t  85 p e rce n t o f 
the fair m ark et va lu e o f M  sto ck  a t  exercise, 
but not less th a n  $80 p er sh are . T h e  o p tio n  
satisfies th e  re q u ire m e n t o f se c tio n  4 2 2 (b )  
(6), and can  q u a lify  fo r  th e  sp ecia l ta x  t r e a t ­
ment of sectio n  421.

Example ( 3 ) .  A ssum e th e  sam e fa c ts  as 
in example ( 2 ) ,  ex cep t assu m e th a t  th e  op ­
tion price i s 's e t  a t  85 p e rce n t o f th e  fa ir  
market value o f M  s to ck  a t  exercise , b u t  n o t 
more th an  $80 p er sh a re . T h is  o p tio n  c a q -  
not satisfy th e  re q u ire m e n t o f se c tio n  423
(b) (6) irrespective o f w h eth e r, a t  th e  tim e  
the option is exercised , 85 p e rce n t o f th e  fa ir  
market value o f M  sto ck  is $80 or less.

(h) Option period. An employee stock 
purchase plan must, by its terms, pro­
vide that options granted under such 
plan cannot be exercised after the ex­
piration of 27 months from the date of 
grant unless, under the terms of such 
plan, the option price is to be not less 
than 85 percent of the fair market value 
of the stock at the time of the exercise 
of the option. If the option price is to 
be not less than 85 percent of the fair 
market value of the stock at the time the 
option is exercised, then the option pe­
riod provided under the plan must not 
exceed 5 years from the date of grant. 
If the requirement of section 423(b) (7) 
is not met by the terms of the plan or 
offering, options issued under such plan 
or offering will not be treated as options 
granted under an employee stock pur­
chase plan irrespective of whether such 
options, by their terms, are exercisable 
beyond the period, allowable under sec­
tion 423(b) (7) and this paragraph. An 
option which provides that the option 
price is to be not less than 85 percent of 
the fair market value of the stock at 
exercise may have an option period of 5 
years irrespective of whether the fair 
market value of the stock at exercise is 
more or less than the fair market value 
of such stock at grant. However, if the 
option provides that the option price 
Is to be 85 percent of the fair market 
value of the stock at exercise, but not 
more than some other fixed amount, then 
irrespective of the price paid on exercise, 
the option period must not be more than 
27 months.

(i) Restriction on amount of optioned 
stock, (l) Under section 423(b) (8), an 
employee stock purchase plan must, by 
its terms, provide that no employee may 
be permitted to purchase stock under all 
the employee stock purchase plans of his 
employer corporation and its related cor- 
Porations at a rate which exceeds $25,000 
ih fair market value of such stock (deter- 
oiined at the time the option is granted), 
for each calendar year in which any such 
option granted to such individual is out­
standing at any time. In applying the 
limitation of section 423 (b) (8) —

(i) The right to purchase stock under 
an option is deemed to accrue when the 
option (or any portion thereof) first be­
comes exercisable during the calendar 
year;

(ii) The right to purchase stock under 
an option accrues at the rate provided in 
the option, but in no case may such rate

exceed $25,000 of fair market value of 
such stock (determined at the time such 
option is granted) for any one calendar 
year; and

(iii) A right to purchase stock which 
has accrued under one option granted 
pursuant to the plan may not be carried 
over to any other option.
If an option is granted under an employee 
stock purchase plan which satisfies the 
requirement of section 423(b)(8), but 
such option gives the optionee the right 
to buy stock in excess of the maximum 
rate allowable under such section and 
this paragraph, no portion of such op­
tion will be. treated as having been 
granted under an employee stock pur­
chase plan. Furthermore, if the option 
was granted to an employee entitled to 
the grant of an option under the terms 
of the plan or offering, and such em­
ployee is not granted an option under 
such offering which qualifies as an op­
tion granted under an employee stock 
purchase plan, such offering will not 
meet the requirements of section 423(b)
(4). Accordingly, none of the options 
granted under such offering will be eligi­
ble for the special tax treatment of sec­
tion 421.

(2) The limitation of section 423(b)
(8) and this paragraph applies only to 
options granted under employee stock 
purchase plans and does not limit the 
amount of stock which an employee may 
purchase under qualified stock options 
(as defined in section 422(b)) , restricted 
stock options (as defined in section 424 
(b )) , or any other stock options (except 
those to which section 423 applies). 
Stock purchased under options to which 
section 423 does not apply will not limit 
the amount which an employee may 
purchase under an employee stock pur­
chase-plan, except for purposes of the 
5-percent stock ownership provision of 
section 423(b) (3).

(3) Under the limitation of section 
423(bT(8), an individual may purchase 
up to $25,000 of stock (based on the fair 
market value of such stock at the time 
the option was granted) in each calendar 
year during which an option granted to 
such individual under an employee stock 
purchase plan is outstanding. Alter­
natively, an individual may purchase 
more than $25,000 of stock (based on the 
fair market value of such stock at the 
time the option was granted) in a calen­
dar year, so long as the total amount of 
stock which he purchases does not exceed 
$25,000 in fair market value of such 
stock (determined at the time the option 
was granted) for each calendar year in 
which the option was outstanding. If 
in any calendar year the individual holds 
two or more outstanding options granted 
under employee stock purchase plans of 
his employer corporation, or a related 
corporation of such corporation, his pur­
chases of stock attributable to such year 
under all such options must not exceed 
$25,000 in fair market value of such stock 
(determined at the time such options 
were granted). Under an employee 
stock purchase plan, an individual may 
not purchase stock in anticipation that 
the option will be outstanding for some 
future year. Thus, the individual may

purchase only the amount of stock which 
does not exceed the limitation of section 
423(b)(8) for the year of the purchase 
and for preceding years during which 
the option was outstanding. Thus, the 
amount of stock which may be purchased 
under an option depends on the number 
of years in which the option is actually 
outstanding. The amount of stock 
which may be purchased under an em­
ployee stock purchase plan may not be 
increased by reason of the failure to 
grant an option in an earlier year under 
such plan, or by reason of the failure to 
exercise an earlier option. For example, 
if an option is granted to an individual 
and expires without having been exer­
cised at all, the failure to exercise the 
option does not increase the amount of 
stock which such individual may be per- 
rhitted to purchase under an option 
granted in a year following the year 
of such expiration. If an option granted 
under an employee stock purchase plan 
is outstanding in more than one calen­
dar year, stock purchased pursuant to 
the exercise of such an option will be 
applied first, to the extent allowable 
under section 423(b> (8) and this para­
graph, against the $25,000 limitation for 
the earliest year in which such option 
was outstanding, then, against the 
$25,000 limitation for each succeeding 
year, in order. For example, if an indi­
vidual purchases $60,000 in fair market 
value of stock (determined at the time 
the option was granted) by the exercise 
of an option granted under an employee 
stock purchase plan of his employer cor­
poration, and if such option was out­
standing in 3 calendar years, then 
$25,000 in fair market Value of such stock 
(determined at the time the option was 
granted) will be attributed to the first 
calendar year in which such option was 
outstanding, another $25,000 in fair mar­
ket value of such stock will be attributed 
to the second calendar year in which 
such option was outstanding, and the 
remaining $10,000 in fair market value 
of such stock will be attributed to the 
last calendar year in which such option 
was outstanding. Thus, the individual 
may receive a right under another option 
granted under such employee stock pur­
chase plan (or under an employee stock 
purchase plan of a parent or subsidiary 
corporation of his employer corporation) 
entitling him to purchase another 
$15,000 in fair market value of such 
stock (determined as of the date such 
option is granted) for such last calendar 
year.

(4) The application of section 423(b)
(8) and this paragraph may be illustrated 
by the following examples:

E x a m p le  ( 1 ) .  A ssum e t h a t  P  C orp oration  
m a in ta in s  a n  em ployee s to c k  p u rch ase  p la n  
an d  t h a t  E  is  em ployed by  P . O n  Ju n e  1, 
1964, P  g ra n ts  E  a n  o p tio n  u n d er th e  p la n  to  
p u rch ase  a  to ta l  o f  750 sh a res  o f  P  s to ck  a t  
$85 per sh a re . O n  s u c h  d ate , th e  fa ir  m a rk e t 
v a lu e  o f  P  s to c k  is  $100 p er sh are . T h e  op­
t io n  provides t h a t  i t  c a n n o t b e  exercised  a fte r  
M ay 31, 1966. U n d er se c tio n  4 2 3 (b )  ( 8 ) ,  th e  
o p tio n  m u s t n o t  p e rm it E  to  p u rch ase  m ore 
th a n  250 sh a res  o f  P  s to ck  d u rin g  th e  ca le n ­
d a r y e ar 1964, s in ce  250 sh ares  a re  eq u a l to  
$25,000 in  fa ir  m a rk e t va lu e o f  P  s to c k  d e­
te rm in e d  a t  th e  tim e  o f  g r a n t . D u rin g  th e
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ca len d ar year 1965, E  m ay p u rch ase  u n d er 
6uch  o p tio n  a n  a m o u n t o f  P  sto ck  eq u a l to  
th e  d ifferen ce betw een  $50,000 in  fa ir  m a rk e t 
valu e o f P  s to c k  (d eterm in ed  a t  th e  tim e  th e  
o p tio n  was g ran ted ) an d  th e  fa ir  m a rk e t 
valu e o f  P  sto ck  (d eterm in ed  a t  th e  tim e  o f 
g ra n t o f th e  o p tio n ) p u rch ased  d u rin g  1964. 
D u rin g  th e  ca len d a r year 1966, E  m ay p u r­
ch a se  a n  am o u n t o f  P  sto ck  eq u al to  th e  d if ­
fe ren ce  betw een  $75,000 in  fa ir  m a rk e t valu e 
o f su ch  s to ck  (d eterm in ed  a t  th e  tim e  o f 
g ra n t o f th e  o p tio n ) an d  th e  to ta l  a m o u n t o f 
th e  fa ir  m a rk e t valu e o f  su ch  sto ck  (d e te r ­
m in ed  a t  th e  tim e  o f  g ra n t o f th e  o p tio n ) 
p u rch ased  u n d er su ch  o p tio n  d u rin g  th e  c a l­
e n d a r years 1964 an d  1965. E  m ay p u rch ase  
$25,000 o f  s to ck  fo r  th e  year 1964 an d  $25,000 
o f  s to ck  fo r  th e  year 1966, a lth o u g h  th e  op­
tio n  w as o u ts ta n d in g  fo r  o n ly  a  p a rt o f  each  
o f su ch  years. However, E  m ay n o t be 
g ran ted  a n o th e r  o p tio n  u n d er a n  em ployee 
s to c k  p u rch ase  p la n  o f P  or a  re la ted  corp o­
ra t io n  to  p u rch ase  sto ck  o f an y  o f su ch  co r­
p o ra tio n s d u rin g  th e  ca len d ar years 1964, 
1965, an d  1966, so  lon g  as th e  o p tio n  g ran ted  
Ju n e  1, 1964, is o u ts ta n d in g . I f  th is  o p tio n  
p erm itted  E  to  p u rch ase  on ly  $15,000 o f P ’s 
s to ck  fo r  ea ch  year i t  is o u tsta n d in g , th e n  
E  could  be g ran ted  a n o th e r  o p tio n  by P , or 
by  a  re la ted  co rp o ra tio n , in  1964, p e rm ittin g  
h im  to  p u rch ase  an  a d d itio n a l $10,000 o f 
s to c k  fo r  e a c h  year i t  is  o u tsta n d in g .

E x a m p le  ( 2 ) .  A ssum e th e  sam e .fa c ts  as in  
exam ple ( 1 ) ,  an d  assu m e fu r th e r  t h a t  th e  
o p tio n  g ran ted  to  E  in  1964 is te rm in a te d  in  
1965 w ith o u t an y  p a rt o f su ch  o p tio n  h av in g  
b een  exercised , an d  th a t  su b seq u en t to  su ch  
te rm in a tio n  an d  d u rin g  1965, E  is  g ran ted  
a n o th e r  o p tio n  u n d er P ’s em ployee sto ck  
p u rch ase  p lan . U n d er su ch  op tion , E  m ay 
b e p erm itted  to  p u rch ase  $25,000 o f  s to ck  
fo r  1965. O n th e  o th e r  h an d , if ,  in  1966, E  
exercised  th e  o p tio n  g ran ted  to  h im  in  1964 
an d  p u rch ased  600 sh ares o f  P  stock , 500 
sh ares , th e  m axim u m  a m o u n t o f s to ck  w h ich  
could  h av e b een  p u rch ased  in  1965 u n d er th e  
o p tio n , is trea te d  as h av in g  b een  p u rch ased  
fo r  th e  y ears 1964 an d  1965. T h u s, o n ly  100 
sh ares o f th e  sto ck  are tre a te d  as h av in g  b een  
p u rch ased  fo r  1966, an d  E  m ay be p erm itted  
u n d er th e  new  o p tio n  to  p u rch ase  fo r  1966 
s to ck  h av in g  a  fa ir  m a rk e t valu e o f  $15,000 
a t  th e  tim e  th e  new  o p tio n  is  gran ted .

(j) Restriction on transferability. 
An employee stock purchase plan must, 
by Its terms, provide that options granted 
under such plan are not transferable by 
the optionee otherwise than by will or the 
laws of descent and distribution, and 
must be exercisable, during his lifetime, 
only by him. For general rules relating 
to the restriction on transferability re­
quired by section 423(b)(9), see para­
graph (b) (2) of § 1.421-7. For a limited 
exception to the requirement of section 
423(b) (9), see section 425(h) (3).

(k) Special rule where option price is 
between 85 percent and 100 percent of 
value of stock. (1) (i) If all the condi­
tions  ̂necessary for the application of 
section 421(a) exist, section 423(c) pro­
vides additional rules which are applica­
ble in cases where, at the time the option 
is granted, the option price per share is 
less than 100 percent (but not less than 
85 percent) of the fair market value of 
such share. In such case, upon the dis­
position of such share by the individual 
after the expiration of the 2-year and 
the 6-month holding periods, or upon his 
death while owning such share (whether 
occurring before or after the expiration 
of such periods), there shall be included 
in the individual’s gross income as com­
pensation (and not as gain upon the
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sale or exchange of a capital asset) the 
lesser of—

(a) The amount, if any, by which the 
price paid under the option was exceeded 
by the fair market value of the share at 
the time the option was granted, or

(b) The amount, if any, by which the 
price paid under the option was exceeded 
by the fair market value of the share at 
the time of such disposition or death.
For purposes of applying the rules of sec­
tion 423(c) and this paragraph, if the 
option price is not fixed or determinable 
at the time the option is granted, the op­
tion price will be computed as if the 
option had been exercised at such time. 
The amount of compensation resulting 
from the application of section 423(c) 
and this paragraph shall be included in 
the individual’s gross income for the tax­
able year in which the disposition oc­
curs, or for the taxable year closing with 
his death, whichever event results in the 
application of section 423(c).

(ii) The application of the special 
rules provided in section 423(c) shall not 
affect the rules provided in section 421(a) 
with respect to the individual exercising 
the option, the employer corporation, or 
its parent or subsidiary corporation. 
Thus, notwithstanding the inclusion of 
an amount as compensation in the gross 
income of an individual, as provided in 
section 423(c), no income results to the 
individual at the time the stock is trans­
ferred to him, and no deduction under 
section 162 is allowable at any time to 
the employer corporation or its parent 
or subsidiary with respect to such 
amount.

(iii) If, during his lifetime, the indi­
vidual exercises an option granted under 
an employee stock purchase plan, but 
such individual dies before the stock is 
transferred to him pursuant to his ex­
ercise of the option, the transfer of such 
stock to the individual’s executor, admin­
istrator, heir, or legatee is deemed, for 
the purpose of sections 421 and 423, to 
be a transfer of the stock to the indi­
vidual exercising the option and a fur­
ther transfer by reason of death from 
such individual to his executor, adminis­
trator, heir, or legatee.

(2) If the special rules provided in 
section 423(c) are applicable to the dis­
position of a share of stock by an indi­
vidual, the basis of such share in the 
individual’s hands at the time of such 
disposition, determined under section 
1011, shall be increased by an amount 
equal to the amount includible as com­
pensation in his gross income under sec­
tion 423(c). However, the basis of a 
share of stock acquired after the death 
of an employee by the exercise of an op­
tion granted to such employee under an 
employee stock purchase plan shall be 
determined in accordance with the rules 
of section 421(c) and paragraph (c) of 
S 1.421-8. If the special rules provided 
in section 423(c) are applicable to a 
share of stock upon the death of an in­
dividual, the basis of such share in the 
hands of the estate or the person re­
ceiving the stock by bequest or inherit­
ance shall be determined under section 
1014, and shall not be increased by rea­
son of the inclusion upon the decedent’s

death of any amount in his gross income 
under section 423(c). See example (9) 
of this paragraph with respect to the 
determination of basis of the share in 
the hands of a surviving joint owner.

(3) The application of this paragraph 
may be illustrated by the following ex­
amples:

E x a m p le  (1 ) .  O n Ju n e  1, 1964, th e  X  Cor­
p o ra tio n  g ran ts  to  E , a n  em ployee, an  option 
u n d e r X ’s em ployee sto ck  p u rch ase plan to 
p u rch ase  a  sh are  o f X  C orp oration ’s stock 
fo r  $85. T h e  fa ir  m a rk e t valu e o f the X 
C orp oration  s to ck  on  su ch  d ate  is  $100 per 
sh are . O n Ju n e  1, 1965, E  exercises th e  op­
tio n  an d  on  t h a t  d a te  th e  X  Corporation 
tra n s fe rs  th e  sh are  o f  s to ck  to  E . On Ja n u ­
ary  1, 1967, E  se lls  th e  sh are  fo r $150, its 
fa ir  m a rk e t v alu e on  t h a t  d a te . E  m akes his 
in co m e ta x  re tu r n  on  th e  b asis  o f th e  calen­
d ar year. T h e  in co m e ta x  consequences to 
E  a n d  X  C orp oration s are  as follow s: (i) 
co m p en satio n  in  th e  a m o u n t o f $15 is in­
c lu d ib le  in  E ’s gross in co m e fo r  1967, the 
year o f th e  d isp o sitio n  o f  th e  share. The 
$15 re p resen ts th e  d ifferen ce betw een th e op­
tio n  p rice  ($ 8 5 ) a n d  th e  fa ir  m ark e t value 
o f th e  sh a re  on  th e  d a te  th e  option  was 
g ra n ted  ($ 1 0 0 ) , s in ce  su ch  valu e is  less than 
th e  fa ir  m a rk e t valu e o f  th e  sh are on the 
d a te  o f d isp o sitio n  ($ 1 5 0 ) .  F o r th e  purpose 
o f co m p u tin g  E ’s g a in  or loss on  th e  sale of 
th e  sh are , E ’s  co st b asis  o f $85 is increased 
by  $15, th e  a m o u n t in c lu d ib le  in  E ’s  gross 
in co m e as co m p en satio n . T h u s, E ’s  basis 
fo r  th e  sh are  is  $100. S in ce  th e  share was 
so ld  fo r  $150, E  rea lizes a  g a in  o f $50, which 
is  tre a te d  as lo n g -te rm  c a p ita l gain ; (ii) the 
X  C orp oration  is e n tit le d  to  n o  deduction 
u n d er se c tio n  162 a t  a n y  tim e  w ith  respect 
to  th e  sh a re  tra n s fe rre d  to  E .

E x a m p le  ( 2 ) .  A ssum e th e  sam e facts  as 
in  exam p le ( 1 ) ,  excep t assu m e th a t  E sells 
th e  sh a re  o f X  C orp oration  sto ck  on Ja n u ­
a ry  1, 1968, fo r  $75, i ts  fa ir  m a rk e t value on 
t h a t  d ate . S in ce  $75 is less th a n  th e  option 
p rice  ($ 8 5 ) ,  n o  a m o u n t in  resp ect o f th e  sale 
is  in c lu d ib le  as co m p en satio n  in  E ’s gross 
in co m e fo r  1968. E ’s basis  fo r  determ ining 
g a in  or loss on  th e  sa le  is $85. S in ce  E  sold 
th e "sh a re  fo r  $75, E  rea lized  a  loss of $10 on 
th e  sale , w h ich  loss is  tre a te d  as a  long-term  
c a p ita l loss.

E x a m p le  ( 3 ) .  A ssum e th e  sam e fa c ts  as in 
exam p le ( 1 ) ,  ex cep t assu m e th a t  th e  option 
provides th a t  th e  o p tio n  p rice  sh all be 90 
p e rce n t o f th e  fa ir  m a rk e t value o f th e  stock 
on  th e  day th e  o p tio n  is exercised. On 
J u n e  1, 1965, w hen th e  op tion  is exercised, 
th e  fa ir  m a rk e t valu e o f th e  stock  is $120 
p er sh a re  so t h a t  E  pays $108 fo r  th e  share 
o f th e  sto ck . C om p en sation  in  th e  amount 
o f  . $10 is  in c lu d ib le  in  E ’s gross incom e for 
1967, th e  year o f th e  d isp o sitio n  o f th e  share. 
T h is  is  d e term in ed  in  th e  follow ing m anner: 
T h e  excess o f th e  fa ir  m a rk e t value of the 
s to ck  a t  th e  tim e  o f th e  d isposition  ($150) 
over th e  p rice  paid  fo r  th e  sh are ($108) is 
$42; an d  th e  excess o f  th e  fa ir  m ark et value 
o f th e  sto ck  a t  th e^  tim e  th e  option  was 
g ran ted  ($100) over th e  o p tio n  price, com­
p u ted  as i f  th e  o p tio n  h ad  b een  exercised at 
su ch  tim e  ($ 9 0 ) ,  is $10. Accordingly, $10, 
th e  lesser, is  in c lu d ib le  in  gross incom e, m  
th is  s itu a tio n , E ’s  co st b asis  o f $108 is 
in creased  by $10, th e  a m o u n t inclu d ible in 
E ’s  gross in com e as com p en sation . Thus, 
E ’s  b asis  fo r  th e  sh are  is  $118. S in ce the 
sh are  w as so ld  fo r $150, E  realizes a gain 
o f  $32, w h ich  is tre a te d  as lo n g -te rm  capital 
ga in .

E x a m p le  ( 4 ) .  A ssum e th e  sam e fa c ts  as in 
exam ple ( 1 ) ,  excep t assu m e th a t  instead o 
se llin g  th e  sh are  on  Ja n u a r y  1, 1967, E makes 
a  g if t  o f th e  sh are  on  th a t  day. In  sue 
case, $15 is  in c lu d ib le  as com p en sation  in 
E ’s gross in co m e fo r  1967. E ’s co st basis o 
$85 is  in creased  by $15, th e  am o u n t includ i-
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ble in E ’s gross in co m e as com p en satio n . 
Thus, E ’s basis fo r  tb e  sh are  is  $100, w h ich  
becomes th e  d on ee’s b asis, as o f th e  tim e  o f 
the g ift, fo r d e term in in g  g a in  or loss.

E xam ple  ( 5 ) .  A ssum e th e  sam e fa c ts  as In  
example (2 ) ex cep t assu m e th a t  In stead  o f 
selling th e  sh are  on  Ja n u a r y  1, 1968, E  m akes 
a gift of th e  sh are  on  t h a t  d ate . S in ce  th e  
fair m arket valu e o f th e  sh a re  on  t h a t  day 
($75) is less th a n  th e  o p tio n  p rice  ($ 8 5 ) , n o  
amount in  resp ect o f th e  d isp osition  by way 
of gift is in c lu d ib le  as co m p en satio n  in  E ’s 
gross incom e fo r  1968. E ’s  b asis  fo r  th e  
share is $85, w h ich  becom es th e  d on ee’s 
basis, as o f th e  tim e  o f th e  g ift , fo r  th e  p u r­
pose of d e term in in g  gain . T h e  d on ee’s  basis  
for the purpose o f d e term in in g  loss, d e te r­
mined un der se c tio n  1 0 1 5 (a ) ,  is  $75 (fa ir  
market value o f th e  sh are  a t  th e  d a te  o f  g i f t ) .

E xam ple  ( 6 ) .  A ssum e th e  sam e fa c ts  as in  
example (1 ) ,  ex cep t assu m e th a t  a fte r  a c ­
quiring th e  sh are  o f s to c k  on  Ju n e  1, 1965, 
E dies on A u gust 1, 1966, a t  w h ich  tim e  th e  
share has a  fa ir  m a rk e t v alu e o f $150. C om ­
pensation in  th e  a m o u n t o f $15 is  in c lu d ib le  
in E ’s gross in co m e fo r  th e  ta x a b le  year 
closing w ith  h is  d ea th , su ch  $15 bein g  th e  
difference betw een  th e  o p tio n  p rice  ($ 8 5 ) 
and the fa ir  m a rk e t v alu e o f th e  sh a re  w hen 
the option w as g ran ted  ($ 1 0 0 ) , s in ce  su ch  
value is less th a n  th e  fa ir  m a rk e t va lu e a t  
date of death  ($ 1 5 0 ) . T h e  b asis  o f th e  sh are 
in the hand s o f E ’s e s ta te  is  d e term in ed  
under section  1014 w ith o u t regard  to  th e  $15 
includible in  th e  d eced en t’s gross incom e.

E xam ple  ( 7 ) .  A ssum e th e  sam e fa c ts  as 
in example ( 6 ) ,  e x cep t assu m e t h a t  E  dies on 
August 1, 1965, a t  w h ich  tim e  th e  sh are h as 
a fair m arket valu e o f $150. A lth o u g h  E ’s 
death occurred w ith in  six  m o n th s  a fte r  th e  
transfer of th e  sh a re  to  h im , th e  In com e ta x  
consequences are th e  sam e as in  exam ple
( 6) .

E xam ple  ( 8 ) .  A ssum e th e  sam e fa c ts  as in  
example (1 ) ,  excep t assu m e t h a t  th e  sh are  
of stock was issued in  th e  n am es o f E  an d  
nis wife jo in tly  w ith  r ig h t o f su rv iv orsh ip , 
and th a t E  an d  h is  w ife sold  th e  sh a re  on  
June 15, 1966, fo r  $150, i t s  fa ir  m a rk e t va lu e 
on th a t date. C o m p en satio n  in  th e  a m o u n t 
of $15 is in c lu d ib le  in  E 's  gross in com e fo r  
1966, the year o f th e  d isp o sitio n  o f th e  sh are. 
The basis o f th e  sh are  in  th e  h an d s o f  E  
and his wife fo r  th e  pu rpose o f  d e term in in g  
gain or loss on  th e  sa le  is  $100, t h a t  is, th e  
cost of $85 in creased  by  th e  a m o u n t o f  $15 
includible as co m p en satio n  in  E ’s  gross in ­
come. T he gain  o f  $50 on  th e  sa le  is  tre a te d  
as long-term  c a p ita l ga in , an d  is  divided 
equally betw een E  an d  h is  w ife.

E xam ple  ( 9 ) .  A ssum e th e  sam e fa c ts  as 
in example ( 1 ) ,  ex cep t assu m e t h a t  th e  sh are  
oi stock was issued in  th e  n am es o f  E  an d  
his wife jo in tly  w ith  r ig h t o f  survivorsh ip , 
iocLtlla t E  predeceased h is  w ife on  A u gu st 1, 
1966, a t w hich tim e  th e  sh a re  h ad  a  fa ir  m a r- 
et value o f $150. C o m p en satio n  in  th e  

amount of $15 is in c lu d ib le  in  E ’s  gross in -  
ri0n+v. f0r ta x a k le year c losin g  w ith  h is  
neath. See exam ple ( 6 ) .  T h e  b asis  o f  th e  

are in  th e  h an d s o f  E ’s w ife as survivor is 
aetermined u n d er se c tio n  1014 w ith o u t re ­
gard to th e  $15 in c lu d ib le  in  th e  d e ce d en t’s 
gross incom e.

E xam ple ( 10 ) .  A ssu m e th e  sam e fa c ts  as 
n ®xamPle ( 9 ) .  excep t assu m e t h a t  E ’s  w ife 
4M<r ? e '̂Sed h im  o n  J u l y 1* 1966- S e ctio n  
n lv T  +50es n o t aPPJy in  re sp ect o f h e r  d eath . 
lQRfi subsetru en t d e a th  o f E  o n  A u gu st 1, 
g_ ’ ~le incom e ta x  co n seq u en ces in  re -  
of hi °SEs tax ab le  year c losin g  w ith  th e  d ate  
tho s aeath , an d  in  re sp ect o f th e  b asis  o f 
the sbare th e  h a n d s  o f  h is  e s ta te , are 
t,h! l ame 85 in  exam p le ( 6 ) .  I f  E  h a d  sold 
his nrtf rf  ° ?  Ju ly  15, 1966 (a f te r  th e  d e a th  o f 
that t f  ’ f ° r  ^  fa ir  m a rk e t va lu e a t  

tim e, th e  in co m e ta x  con seq u en ces 
°uld be th e  sam e as in  exam ple ( 1 ) .

§ 1.424 Statutory provisions; restricted 
stock options.

S e c. 424. R e s t r ic t e d  s t o c k  o p t io n s — (a ) I n  
g e n e r a l .  S e c t io n  4 2 1 (a )  sh a ll ap p ly  w ith  
re sp ect to  th e  tr a n s fe r  o f a  sh are  o f s to ck  
to  a n  in d iv id u a l p u rsu a n t to  h is  exercise 
a fte r  1949 o f  a  re s tr ic te d  s to ck  op tion , i f —

(1 ) No d isp o sitio n  o f su ch  sh are  is  m ad e 
by  h im  w ith in  2 years fro m  th e  d ate  o f  th e  
g ra n tin g  o f th e  o p tio n  n o r w ith in  6 m o n th s  
a fte r  th e  tra n s fe r  o f su ch  sh are to  h im , an d

(2 )  A t th e  tim e  h e  exercises su ch  op­
tio n —

(A ) He is an  em ployee o f e ith e r  th e  co r­
p o ra tio n  g ra n tin g  su ch  o p tio n , a  p a re n t or 
su bsid iary  co rp o ratio n  o f su ch  co rp o ra tio n , 
or a  co rp o ra tio n  or a  p a re n t or su b sid iary  
co rp o ra tio n  o f su ch  co rp o ra tio n  issu in g  or 
assu m in g  a  s to ck  o p tio n  in  a  tr a n s a c t io n  to  
w h ich  sec tio n  4 2 5 (a )  applies, or

(B )  He ceased  to  b e a n  em ployee o f su ch  
co rp o ra tio n s w ith in  th e  3 -m o n th  period  p re ­
ced in g  th e  tim e  o f exercise .

(b )  R e s t r ic t e d  s t o c k  o p t io n .  F o r  purposes 
o f th is  p a rt, th e  te rm  “re s tr ic te d  s to ck  op­
tio n ” m ean s a n  o p tio n  g ran ted  a f te r  F e b r u ­
ary  26, 1945, an d  b efo re  Ja n u a r y  1, 1964 (or, 
i f  i t  m eets th e  re q u irem en ts  o f  su b sectio n
(c )  (3 ) ,  a n  o p tio n  g ran ted  a fte r  D ecem ber 31, 
1 9 6 3 ), to  a n  in d iv id u al, fo r  an y  reason  co n ­
n ected  w ith  h is  em p loym en t by  a  co rp o ra­
tio n , i f  g ran ted  by th e  em ployer co rp o ra tio n  
or i ts  p a re n t or su b sid iary  co rp o ra tio n , to  
p u rch ase  s to ck  o f a n y  o f su ch  co rp o ratio n s, 
b u t  on ly  i f—

(1 ) A t th e  tim e  su ch  o p tio n  is  g ran ted —
(A ) T h e  o p tio n  p rice  is a t  le a s t 85 p erce n t 

o f  th e  fa ir  m a rk e t valu e a t  su ch  tim e  o f th e  
s to ck  s u b je c t  to  th e  op tion , or

(B )  I n  th e  case  o f a  v ariab le  p rice  op tion , 
th e  o p tio n  p rice  (co m p u ted  as i f  th e  o p tio n  
h ad  b een  exercised  w h en  g ra n ted ) is  a t  le a st 
85 p e rce n t o f th e  fa ir  m a rk e t valu e o f th e  
s to ck  a t  th e  tim e  su ch  o p tio n  is  gran ted ;

(2 ) S u c h  o p tio n  by  i ts  te rm s is  n o t tr a n s ­
fe ra b le  by  su ch  ind iv id u al o th erw ise th a n  by 
w ill or th e  law s o f  d e sce n t an d  d is tr ib u tio n , 
an d  is  exercisab le , d u rin g  h is  life tim e , on ly  
by  h im ;

(3 ) S u ch  in d iv id u al, a t  th e  tim e  th e  op tio n  
is  g ran ted , does n o t ow n s to c k  possessing 
m ore th a n  10 p e rce n t o f th e  to ta l  com bin ed  
v o tin g  pow er o f  a ll  c lasses o f s to c k  o f  th e  
em ployer co rp o ra tio n  or o f  i t s  p a re n t o r s u b ­
sid iary  co rp o ra tio n . T h is  p arag rap h  sh a ll 
n o t  apply  i f  a t  th e  t im e  su c h  o p tio n  is 
g ran ted  th e  o p tio n  p rice  is  a t  le a s t  110 p er­
c e n t  o f th e  fa ir  m a rk e t va lu e o f  th e  s to ck  
s u b je c t  to  th e  op tion , an d  su ch  o p tio n  e ith e r  
by  i ts  te rm s is n o t exerc isab le  a fte r  th e  ex ­
p ira tio n  o f  5 years fro m  th e  d a te  su ch  o p tio n  
is  g ran ted  or is  exercised  w ith in  on e year 
a fte r  A u gu st 16, 1954. F o r  pu rposes o f  th is  
p arag rap h , th e  provisions o f  se c tio n  4 2 5 (d ) 
sh a ll apply  in  d e term in in g  th e  sto ck  ow ner­
sh ip  o f a n  in d iv id u al; an d

(4 )  S u ch  o p tio n  by  i ts  te rm s is  n o t exer­
c isa b le  a fte r  th e  ex p ira tio n  o f 10 years fro m  
th e  d a te  s u c h  o p tio n  is  g ran ted , i f  su ch  
o p tio n  h as  b een  g ran ted  on  or a fte r  J u n e  22, 
1954.

(c )  S p e c ia l  r u le s — (1 ) O p tio n s  u n d e r  
w h ic h  o p t io n  p r ic e  is  b e t w e e n  85 p e r c e n t  a n d  
95 p e r c e n t  o f  v a lu e  o f  s t o c k .  I f  n o  d isp osi­
t io n  o f  a  sh a re  o f  s to ck  acq u ired  b y  a n  in d i­
vid ual on  h is  exercise  a fte r  1949 o f  a  r e ­
s tr ic te d  s to ck  o p tio n  is  m ad e b y  h im  w ith in  
2  years fro m  th e  d a te  o f  th e  g ra n tin g  o f th e  
o p tio n  n o r w ith in  6 m o n th s a fte r  th e  tr a n s ­
fe r  o f  su ch  sh a re  to  h im , b u t , a t  th e  tim e  th e  
re s tr ic te d  s to c k  o p tio n  w as gran ted , th e  
o p tio n  p rice  (co m p u ted  u n d er su b sectio n  
( b ) ( 1 ) )  w as less th a n  95 p e rce n t o f  th e  fa ir  
m a rk e t va lu e a t  su ch  tim e  o f  su ch  sh are, 
th e n , in  th e  ey en t o f  an y  d isp osition  o f  su ch  
sh a re  by  h im ,'o r  in  th e  ev en t o f  h is  d e a th  
(w henever o ccu rrin g ) w h ile ow ning su ch  
sh are , th e r e  s h a ll b e  in clu d ed  as com p en sa­

tio n  (a n d  n o t as g a in  u p on  th e  sa le  or ex ­
ch a n g e  o f a  c a p ita l a sse t) in  h is  gross incom e, 
fo r  th e  ta x a b le  year in  w h ich  fa lls  th e  d a te  
o f  s u c h  d isp o sitio n  o r fo r  th e  ta x a b le  year 
c los in g  w ith  h is  d e a th , w h ichever applies—

(A ) I n  th e  case  o f  a  sh a re  o f s to ck  
acq u ired  u n d e r a n  o p tio n  q u a lify in g  u n d er 
su b se c tio n  ( b ) ( 1 ) ( A ) ,  a n  a m o u n t eq u a l to  
th e  a m o u n t ( i f  a n y ) b y  w h ich  th e  op tion  
p rice  is  exceeded by th e  lesser o f—

(i)  T h e  fa ir  m a rk e t v a lu e  o f  th e  sh a re  a t  
th e  tim e  o f su ch  d isp o sitio n  or d e a th , or

( ii  X T h e  fa ir  m a rk e t va lu e o f th e  sh a re  a t  
th e  tim e  th e  o p tio n  w as g ran ted ; or

(B )  In  th e  case  o f  s to ck  a cq u ired  u n d er an  
o p tio n  q u a lify in g  u n d er su b se ctio n  ( b ) ( 1 )  
( B ) , a n  a m o u n t eq u a l to  th e  lesser o f—

(1) T h e  excess o f th e  fa ir  m a rk e t va lu e o f 
th e  sh a re  a t  th e  tim e  o f su ch  d isp osition  or 
d e a th  over th e  p rice  paid  u n d er th e  op tion , 
or

( i i )  T h e  excess o f th e  fa ir  m a rk e t valu e of 
th e  sh a re  a t  th e  tim e  th e  o p tio n  was g ran ted  
over th e  o p tio n  .p rice  (co m p u ted  as i f  th e  
o p tio n  h ad  b een  exercised  a t  su ch  t im e ) .

I n  th e  case o f a  d isp o sitio n  o f su ch  sh are  by 
th e  in d iv id u a l, th e  b asis  o f th e  sh are  in  h is  
h a n d s a t  th e  tim e  o f su ch  d isp o sitio n  sh a ll 
b e  in creased  by a n  a m o u n t e q u a l to  th e  
a m o u n t so  in c lu d ib le  in  h is  gross in com e.

(2 ) V a r ia b le  p r ic e  o p t io n .  F o r  purposes 
o f su b se ctio n  ( b ) ( 1 ) ,  th e  te rm  “v ariab le  
p rice  o p tio n ” m ean s a n  o p tio n  u n d er w h ich  
th e  p u rch a se  .price o f th e  sto ck  is  fixed or 
d e term in a b le  u n d er a  fo rm u la  in  w h ich  th e  
o n ly  v ariab le  is  th e  fa ir  m a rk e t va lu e o f th e  
sto ck  a t  an y  tim e  d u rin g  a  period o f 6 m o n th s  
w h ich  in clu d es th e  tim e  th e  o p tio n  is  exer­
cised ; ex ce p t t h a t  in  th e  case  o f o p tio n s 
g ran ted  a fte r  S e p tem b er 30 , 1958, su ch  te rm  
does n o t in c lu d e  an y  s u c h  o p tio n  in  w h ich  
su ch  fo rm u la  provides fo r  d e te rm in in g  su ch  
p rice  by  re feren ce  to  th e  fa ir  m a rk e t valu e 
o f  th e  sto ck  a t  an y  tim e  b efo re  th e  o p tio n  
is  exercised  i f  su ch  valu e m ay b e g rea ter 
th a n  th e  average fa ir  m a rk e t v alu e o f th e  
sto ck  d u rin g  th e  ca len d ar m o n th  in  w h ich  
th e  op tio n  is  exercised .

(3 ) C e r ta in  o p t io n s  g r a n t e d  a f t e r  D e c e m ­
b e r  3 1 ,1 9 6 3 .  F o r  pu rposes o f su b se ctio n  ( b ) , 
a n  o p tio n  g ran ted  a fte r  D ecem ber 31, 1963, 
m eets  th e  re q u ire m e n ts  o f  th is  p arag rap h  if  
g ran ted  p u rsu a n t to —

(A ) A b in d in g  w ritte n  c o n tra c t  en tered  
in to  b efo re  Ja n u a r y  1, 1964, or

(B )  A w r itte n  p la n  ad op ted  an d  approved 
b efo re  Ja n u a r y  1, 1964, w h ich  (a s  o f J a n u ­
ary  1 ,1 9 6 4 , an d  as o f th e  d a te  o f th e  g ra n tin g  
o f th e  o p tio n ) —

(i)  M et th e  re q u ire m e n ts  o f p arag rap h s
(4 )  an d  (5 ) o f se c tio n  4 2 3 (b ) ,  or

( i i )  W as b e in g  ad m in istered  in  a  way 
w h ich  d id  n o t  d isc rim in a te  in  fav o r o f offi­
cers, p erson s w hose p rin c ip a l d u tie s  co n s is t 
o f su p erv isin g  th e  w ork o f o th e r  em ployees, 
o r h ig h ly  com p en sated  em ployees.

[S e c . 424 as added by  sec. 2 2 1 (a ) ,  R ev. A ct 
1964 (78  S ta t .  63) ]

§ 1 .4 2 4 -1  Applicability of section 421
(a ).

(a) In general. (1) Subject to the 
provisions of section 424(c), the special 
rules of income tax treatment provided 
in section 421(a) apply with respect to 
the transfer of a share of stock to an 
individual pursuant to his exercise after 
1949 of a restricted stock option provided 
that—

(1) The individual makes no disposi­
tion of such share within 2 years from 
the date of the granting of the option, 
nor within 6 months after the transfer 
of such share to him; and

(ii) At the time he exercised such 
option—
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(a) The individual is an employee of 

either the corporation granting the op­
tion, a related corporation of such cor­
poration, or a corporation or a related 
corporation of such corporation issuing 
or assuming a stock option in a trans­
action to which sectiori 425(a) applies, 
or

(b) The individual ceased to be an 
employee of such corporations within the 
3-month period preceding the time of 
such exercise.

(2) For general rules relating to the 
employment relationship, see paragraph
(h) of § 1.421-7. For rules relating to 
the employment relationship when there 
has been a transaction described in sec­
tion 425(a) (relating to corporate re­
organizations, liquidations, etc.) see 
§ 1.425-1. For rules relating to the effect 
of a disqualifying disposition, see sec­
tion 421(b) and paragraph (b) of 
§ 1.421-8. For definition of the term 
"disposition”, see section 425(c) and 
paragraph (c) of § 1.425-1.

(b) Examples. The application of 
this section may be illustrated by the 
following examples:

E x a m p le  ( 1 ) .  O n Ju n e  1 ,1 9 5 8 , X  C orp ora­
t io n  g ra n ts  a  re s tr ic te d  sto ck  o p tio n  to  A, 
a n  em ployee o f  X  C orp oration , to  p u rch ase  
a  sh are  o f X  s to ck . A co n tin u e s  to  be em ­
ployed by X  C orp oration  u n t i l  F e b ru a ry  1, 
1964, w h en  X  se lls  th e  p la n t w here A is  em ­
ployed to  M  C orp oration , a n  u n re la te d  co r­
p o ra tio n . O n s u c h  d ate , A becom es em ­
ployed by M. A co n tin u e s  to  be em ployed 
by M  C o rp o ratio n  u n ti l  Ju n e  1, 1964, w hen 
A exercises h is  op tio n  o n  X  C orp oration . 
S e c t io n  421 is n o t ap p lica b le  to  th is  exercise , 
b ecau se  on  Ju n e  1, 1964, A was n o t em ployed 
by  th e  co rp o ra tio n  w h ich  g ran ted  th e  op tion  
or by  a  re la ted  co rp o ra tio n  o f su ch  corp ora­
tio n , n o r w as h e  em ployed by  an y  o f  su ch  
co rp o ra tio n s w ith in  th re e  m o n th s  before  
J u n e  1, 1964.

E x a m p le  ( 2 ) .  A ssum e th e  fa c ts  to  be th e  
sam e as in  exam p le ( 1 ) ,  e x cep t t h a t  w hen A 
w as em ployed by  M  C orp oration , th e  o p tio n  
to  p u rch ase X  s to ck  was te rm in a ted , an d  was 
rep laced  by an  o p tio n  to  bu y  M  sto ck  in  su ch  
c ircu m sta n ces  th a t  M  C orp oration  is tre a te d  
a s  a  co rp o ra tio n  Issu in g a n  o p tio n  u n d er 
se c tio n  4 2 5 (a ) .  I f  A exercises th e  o p tio n  to  
p u rch ase  th e  sh are  o f M  sto ck  on  Ju n e  1, 
1964, se c tio n  421 is  ap p licab le , fo r  A is th e n  
em ployed by a  co rp o ra tio n  w h ich  issued a n  
o p tio n  u n d er se c tio n  4 2 5 ( a ) .

E x a m p le  ( 3 ) .  A ssum e th a t  P  C orp oration  
ow ns a ll o f th e  sto ck  o f  S  C orp oration  and 
g ra n ts  a  re s tr ic te d  s to ck  o p tio n  to  E , an  em ­
ployee o f S  C orp oration . I f  E  exercises th e  
o p tio n , se c tio n  421 is  ap p licab le  s in ce  E  is  
em ployed by a  co rp o ra tio n  w h ich  is a  su b ­
sid iary  o f th e  co rp o ra tio n  w h ic lr  g ran ted  th e  
re s tr ic te d  s to ck  op tion .

§ 1.424—2 Restricted stock option.
(a) Restricted stock option defined.

(1) A "restricted stock option” is an 
option granted after February 26, 1945, 
and before January 1, 1964 (or, if it 
meets the requirements of section 
424(c)(3), an option granted after De­
cember 31, 1963), to an individual, for 
any reason connected with his employ­
ment by a corporation, if granted by the 
employer corporation or a related cor­
poration, to purchase stock of any such 
corporations, but, except in the case of 
options described in subparagraph (2) 
of this paragraph, only if—

(1) At the time such option is granted 
the option price is at least 85 percent of 
the fair market value at such time of the 
stock subject to the option;

(ii) Such option by its terms is not 
transferable by such individual other­
wise than by will or by the laws of 
descent and distribution, and is exercis­
able, during his lifetime, only by him;

(iii) Such individual, at the time the 
option is granted, does not own stock 
possessing more than 10 percent of the 
total combined voting power of all 
classes of stock either of the .employer 
corporation or of its parent or subsidiary 
corporation; and

(iv) In the case of options granted 
after June 21, 1954, such option by its 
terms is not exercisable after the expira­
tion of ten years from the date on which 
such option was granted.
For purposes of applying the rule of sub­
division (i) of this subparagraph to a 
variable price option (as defined by sec­
tion 424(c)(2) and paragraph (c) of 
this section) under which the option 
price is determined by a formula de­
scribed in paragraph (c) of this section, 
the option price shall, notwithstanding 
any provision of the option, be computed 
as if such option is exercised on the day 
when it is granted. For example, if on 
June 15, 1959, an option is granted pro­
viding that the option price shall be $10 
under the average fair market value of 
the stock during the month in which the 
option is exercised or the average fair 
market value of the stock during the pre­
ceding month, whichever is lower, and 
if on June 15,1959, the value of the stock 
subject to the option is $100 a share, to 
determine if the option meets the re­
quirement of subdivision (i) of this sub- 
paragraph, it is necessary to determine 
the average fair market value of the 
stock during the months of May and 
June 1959. If such lower average fair 
market value is $95 or more, the option 
meets the requirement of subdivision (i) 
of this subparagraph.

(2) Regardless of the extent to which 
the individual to whom the option is 
granted owns stock of either the em­
ployer corporation, or of a related cor­
poration, an option is a restricted stock 
option if—

(i) Such option is granted after Feb­
ruary 26, 1945, to such individual, for 
any reason connected with his employ­
ment by a corporation, if granted by the 
employer corporation or a related cor­
poration, to purchase .stock of any of 
such corporations;

(ii) At the time such option is granted 
the option price is at least 110 percent 
of the fair market value at such time of 
the stock subject to the option ;

(iii) Such option by its terms is not 
transferable by such individual other­
wise than by will or by the laws of de­
scent and distribution, and is exercisable, 
during his lifetime, only by him; and

(iv) Such option by its terms is not 
exercisable after the expiration of 5 
years from the date on which such option 
was granted or is exercised within 1 year 
after August 16, 1954.

(3) In determining the amount of 
stock owned by an individual for the pur­
pose of applying the 10 percent test of 
section 424(b)(3), the rules of section 
425(d) (relating to attribution of stock 
ownership) shall apply. See § 1.425-1.

(4) For general rules relating to the 
employment relationship, see paragraph
(h) of § 1.421-7. For general rules re­
lating to the restriction on transferabil­
ity required by section 424(b) (2) and 
this paragraph, see paragraph (b) (2) of 
§ 1.421-7. For modification of certain 
options so as to conform to the require­
ment of section 424(b)(2), see section 
425(h)(3).

(b) Special rule where option price is 
between 85 percent and 95 percent of 
value of stock. (1) (i) If all the condi­
tions necessary for the application of 
section 421(a) exist, section 424(c)(1) 
provides additional rules which are ap­
plicable in cases where, at the time the 
restricted stock option is granted, the 
option price per share is less than 95 
percent (but not less than 85 percent) 
of the fair market value of such share. 
In such case, upon the disposition of 
such share by the individual after the 
expiration of the 2-year and the 6-month 
holding periods, or upon his death while 
owning such share (whether occurring 
before or after the expiration of such 
periods), there shall be included in the 
individual’s gross income as compensa­
tion (and not as gain upon the sale or 
exchange of a capital asset) an amount 
determined in the following manner. If, 
at the time the option was granted, the 
option price was fixed or determinable, 
and was at least 85 percent of the fair 
market value of the stock subject to such 
option, such amount shall be the amount, 
if any, by which the option price is 
exceeded by the lesser of the fair market 
value of the share at the time the option 
was granted or the fair market value of 
the share at the time of such disposition 
or death. However, in the case of a 
variable price option (as defined by sec­
tion 424(c) (2) and paragraph (c) of 
this section) under which the option 
price (computed as if the option had 
been exercised when granted) at the 
time the option was granted was at least 
85 percent of the fair market value of 
the stock subject to such option, such 
amount shall be whichever of the fol­
lowing amounts is the lesser:

(a) The excess of the fair market 
value of the share at the time of such 
disposition or death over the price paid 
under the option, or

(b) The excess of the fair market 
value of the share at the time the option 
was granted over the option price, com­
puted as if the option had been exercised 
at such time.
The amount of such compensation shall 
be included in the individual’s gross in­
come for the taxable year in which the 
disposition occurs or for the taxable 
year closing with his death, whichever 
event results in the application of sec­
tion 424(c) (1) and this paragraph."

(ii) The application of the special 
rules provided in section 424(c) shall 
not affect the rules provided in section
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421(a) with respect to the individual 
exercising the option, the employer cor­
poration, or a related corporation. Thus, 
notwithstanding the inclusion of an 
amount as compensation in the gross 
income of an individual, as provided in 
section 424(c) (1) , no income results to 
the individual at the time the stock is 
transferred to him, and no deduction 
under section 162 is allowable at any 
time to the employer corporation or a 
related corporation with respect to such 
amount.

(iii) If the individual exercises a re­
stricted stock option during his lifetime 
and dies before the stock is transferred to 
him pursuant to his exercise of the op­
tion, the transfer of such stock to the 
individual’s executor, administrator, 
heir, or legatee is deemed, for the purpose 
of section 421, to be a transfer of the 
stock to the individual exercising the 
option and a further transfer by reason 
of death from such individual to his 
executor, administrator, heir, or legatee.

(2) If the special rules provided in 
section 424(c) are applicable to the dis­
position of a share of stock by an indi­
vidual, the basis of such share in the 
individual’s hands at the time of such 
disposition, determined under section 
1011, shall be increased by an amount 
equal to the amount includible as com­
pensation in his gross income under 
section 424(c) (1). However, in the case 
of a share of stock acquired by the ex­
ercise of a restricted stock option after 
the death of the employee to whom the 
option was granted, the basis of such 
share shall be determined in accordance 
with the rules of section 421(c) and par­
agraph (c) of § 1.421-8. If the special 
rules provided in section 424(c) (1) are 
applicable to a share of stock upon the 
death of an individual, the basis of such 
share in the hands of the estate or the 
person receiving the stock by bequest or 
inheritance shall be determined under 
section 1014, and shall not be increased 
by reason of the inclusion upon the de­
cedent’s death of any amount in his gross 
income under section 424(c) (1 ) . See ex­
ample (9) of this paragraph with respect 
to the determination of basis of the share 
In the hands of a surviving joint owner.

(3) The application of this paragraph 
may be illustrated by the following ex­
amples:

E x am p le  (1 ) .  O n  Ju n e  1, 1959, th e  X  C or­
poration g ra n ts  to  E , a n  em ployee, a  re ­
stricted stock  o p tio n  t o  p u rch ase  a  sh a re  of 
X  Corporation’s s to ck  fo r  $85. T h e  fa ir  m a r­
ket value o f th e  X  C orp oration  sto ck  o n  su ch  
date is $100 per sh are. O n J u n e  1, 1965, E  
exercises th e  o p tio n  an d  o n  t h a t  d a te  th e  
X  C orporation tra n s fe rs  th e  sh a re  o f  s to ck  
Jo E. On Ja n u a r y  1, 1967, E  se lls  th e  sh are  
for $150, i ts  fa ir  m a rk e t v a lu e  o n  t h a t  d ate . 
E makes h is  in co m e ta x  re tu r n  o n  th e  b asis  
of th e ca len d ar year. T h e  in co m e ta x  co n ­
sequences to  E  an d  X  C orp oration  are as fo l­
lows: (i)  C om p en sation  in  th e  a m o u n t o f 
515 is in clu d ib le  in  E ’s gross in com e fo r  1967, 

year o f th e  d isp o sitio n  o f  th e  sh are , 
in e  $15 rep resen ts th e  d ifferen ce betw een  
the option  p rice  ($ 8 5 ) a n d  th e  fa ir  m a rk e t 

alue of th e  sh are  on  th e  d a te  th e  o p tio n  
was granted ($ 100) ,  s in ce  su ch  valu e is less 
than th e  fa ir  m a rk e t valu e o f  th e  sh are on  
the date o f d isp osition  ($ 1 5 0 ) . F o r  th e  p u r­
pose o f co m p u tin g  E ’s  g a in  or loss o n  th e

sa le  o f  th e  sh are, E ’s  c o s t  b a sis  o f $85 is  in ­
creased  by  $15, th e  a m o u n t in c lu d ib le  in  E ’s  
gross in co m e as co m p en satio n . T h u s , E ’s 
b asis  fo r  th e  sh a re  is  $100. S in ce  th e  sh are  
w h ich  is tre a te d  as lo n g -te rm  c a p ita l g a in ; 
w as sold  fo r  $150, E  rea lizes a  g a in  o f $50, 
( i i )  th e  X  C orp oration  is  e n tit le d  to  n o  d e­
d u c tio n  u n d er sec tio n  162 ja t  an y  tim e  w ith  
re sp e c t to  th e  sh are  tra n s fe rre d  to  E .

E x a m p le  ( 2 ) .  A ssum e th e  sam e fa c ts  as in  
exam ple ( 1 ) ,  e x cep t assu m e t h a t  E  se lls  th e  
sh are  o f X  C orp oration  s to ck  o n  Ja n u a r y  1, 
1968, fo r  $75, i ts  fa ir  m a rk e t va lu e on  th a t  
d a te . S in ce  $75 is  less th a n  th e  o p tio n  p rice 
($ 8 5 ) ,  n o  a m o u n t in  re sp e c t o f th e  sa le  is 
In c lu d ib le  as co m p en satio n  in  E ’s gross in ­
com e fo r  1968. E ’s  b asis  fo r  d e term in in g  
g a in  or loss on  th e  sa le  is $85. S in ce  E  sold  
th e  sh are  fo r  $75, E  realized  a  loss o f $10 on  
th e  sa le , w h ich  loss is  tre a te d  as a  lo n g -te rm  
c a p ita l loss.

E x a m p le  ( 3 ) .  A ssum e th e  sam e fa c ts  as in  
exam p le ( 1 ) ,  excep t assu m e t h a t  th e  o p tio n  
provides t h a t  th e  o p tio n  p rice  sh a ll b e  90 
p erce n t o f th e  fa ir  m a rk e t valu e o f th e  s to ck  
o n  th e  day th e  o p tio n  is  exercised . O n Ju n e  
1, 1965, w h en  th e  o p tio n  is exercised , th e  fa ir  
m a rk e t valu e o f  th e  s to ck  is  $120 per sh a re  
so t h a t  E  pays $108 fo r  th e  sh are  o f  s to ck . 
C om p en sation  in  th e  a m o u n t o f $10 is  in ­
c lu d ib le  in  E ’s gross in com e fo r  1967, th e  year 
o f th e  d isp o sitio n  o f th e  sh are . T h is  is 'd e ­
te rm in e d  in  th e  fo llow in g m a n n er. T h e  ex ­
cess o f th e  fa ir  m a rk e t valu e o f  th e  sto ck  
a t  th e  tim e  o f  th e  d isp o sitio n  ($150) over th e  
p rice  paid  fo r  th e  sh a re  ($108) is $42; an d  
th e  excess o f th e  fa ir  m a rk e t va lu e o f th e  
sto ck  a t  th e  tim e  th e  o p tio n  w as g ran ted  
($ 100) over th e  o p tio n  p rice , co m p u ted  as i f  
th e  o p tio n  h ad  b een  exercised  a t  su ch  tim e  
($ 9 0 ) ,  is  $10. A ccordingly, $10, th e  lesser, is 
in c lu d ib le  in  gross incom e. I n  th is  s i tu a ­
tio n , E ’s  c o s t b asis  o f  $108 is  in creased  by $10, 
th e  a m o u n t in c lu d ib le  in  E ’s gross in co m e a s  
co m p en satio n . T h u s , E ’s  b asis  fo r  th e  sh are  
is  $118. S in ce  th e  sh a re  was sold  fo r  $150, 
E  rea lizes a  g a in  o f $32, w h ich  is  tre a te d  as 
lo n g -te rm  c a p ita l gain .

E x a m p le  ( 4 ) .  A ssum e th e  sam e fa c ts  as in  
exam p le ( 1 ) ,  ex cep t assu m e th a t  in s te a d  o f 
se llin g  th e  sh are  o n  Ja n u a r y  1, 1967, E  m akes 
a  g if t  o f  th e  sh a re  on  t h a t  day. I n  su ch  
case, $15 is  in c lu d ib le  as co m p en satio n  in  
E ’s  gross in co m e fo r  1967. E ’s  c o s t  b asis  o f 
$85 is in creased  by  $15, th e  a m o u n t in c lu d i­
b le  in  E ’s gross in co m e as co m p en satio n . 
T h u s, E ’s  b asis  fo r  th e  sh are  is  $100, w h ich  
becom es th e  d on ee’s  b asis , as  o f th e  tim e  o f 
th e  g ift , fo r  d e term in in g  g a in  or loss.

E x a m p le  ( 5 ) .  A ssum e th e  sam e fa c ts  as in  
exam p le ( 2 ) excep t assu m e t h a t  In stead  o f 
se llin g  th e  sh are  o n  Ja n u a r y  1, 1968, E  m akes 
a  g i f t  o f  th e  sh are  o n  t h a t  d a te . S in ce  th e  
fa ir  m a rk e t valu e o f th e  sh a re  on  t h a t  day 
($75 ) is  less th a n  th e  o p tio n  p rice  ($ 8 5 ) ,  n o  
a m o u n t in  re sp ect o f  th e  d isp o sitio n  by w ay 
o f g if t  is  in c lu d ib le  as co m p en satio n  in  E ’s 
gross in co m e fo r  1968. E ’s  b asis  fo r  th e  
sh are  is  $85, w h ich  becom es th e  d on ee’s 
b asis, as o f th e  tim e  o f th e  g if t ,  fo r  th e  p u r­
pose o f d e term in in g  gain . T h e  d on ee’s b asis  
fo r th e  purpose o f d e term in in g  loss, d e te r ­
m in ed  u n d er se c tio n  1 0 1 5 (a ) , is  $75 (fa ir  
m a rk e t valu e o f th e  sh are  a t  th e  d a te  o f g i f t ) .

E x a m p le  ( 6 ) .  A ssum e th e  sam e fa c ts  as 
in  exam p le ( 1 ) ,  ex cep t assu m e t h a t  a f te r  
a cq u ir in g  th e  sh are  o f s to ck  o n  Ju n e  1, 1965, 
E  d ies on  A u gu st 1, 1966, a t  w h ich  tim e  th e  
sh a re  h a s  a  fa ir  m a rk e t va lu e o f  $150. C om ­
p en sa tio n  in  th e  a m o u n t o f $15 is  in clu d ib le  
in  E ’s gross in com e fo r  th e  ta x a b le  year c lo s­
in g  w ith  h is  d e a th , su ch  $15 b e in g  th e  d iffer­
en ce  betw een  th e  o p tio n  p rice  ($ 8 5 ) an d  th e  
fa ir  m a rk e t valu e o f th e  sh a re  w h en  th e  
o p tio n  w as g ran ted  ( $ 100) ,  s in ce  su ch  valu e 
is  less th a n  th e  fa ir  m a rk e t valu e a t  d a te  o f 
d e a th  ($ 1 5 0 ) . T h e  b asis  o f th e  sh a re  in  th e  
h an d s o f  E ’s  e s ta te  is  d e term in ed  u n d er se c ­
t io n  1014 w ith o u t regard  to  th e  $15 in c lu d i­
b le  in  th e  d eced en t’s  gross incom e.

E x a m p le  ( 7 ) .  A ssum e th e  sam e fa c ts  as 
in  exam p le ( 6 ) ,  e x cep t assu m e t h a t  E  d ies 
o n  A u gu st 1, 1965, a t  w h ich  tim e  th e  sh are  
h a s  a  fa ir  m a rk e t va lu e o f  $150. A lth o u g h  
E ’s  d e a th  occu rred  w ith in  s ix  m o n th s  a fte r  
th e  tr a n s fe r  o f th e  sh a re  to  h im , th e  in co m e 
ta x  co n seq u en ces are  th e  sam e a s  in  ex­
am p le ( 6 ) .

E x a m p le  ( 8) .  A ssum e th e  sam e fa c ts  as 
in  exam p le ( 1 ) ,  ex cep t assu m e t h a t  th e  
sh a re  o f  s to ck  w as issu ed  in  th e  n am es o f 
E  a n d  h is  w ife  jo in t ly  w ith  r ig h t o f  s u r ­
vivorsh ip , a n d  th a t  E  a n d  h is  w ife so ld  th e  
sh a re  o n  J u n e  15, 1966, fo r  $150, i t s  fa ir  
m a rk e t v a lu e  o n  t h a t  d a te . C om p en sation  
in  th e  a m o u n t o f  $15 is  in c lu d ib le  in  E ’s 
gross in co m e fo r  1966, th e  year o f  th e  d is­
p o sitio n  o f  th e  sh are . T h e  b asis  o f  th e  sh are  
in  th e  h an d s o f  E  an d  h is  w ife fo r  th e  p u r­
pose o f d e term in in g  g a in  o r loss o n  th e  sa le  
is  $100, t h a t  is, th e  co st o f  $85 in creased  by 
th e  a m o u n t o f  $15 in c lu d ib le  as co m p en sa­
t io n  in  E ’s  gross in co m e. T h e  gain  o f $50 
o n  th e  sa le  is tre a te d  a s  lo n g -te rm  c a p ita l 
ga in , a n d  is  divided eq u a lly  betw een  E  an d  
h is  w ife.

E x a m p le  ( 9 ) .  Assu m e th e  sam e fa c ts  a s  
in  exam p le ( 1 ) ,  ex cep t assu m e t h a t  th e  
sh a re  o f s to ck  w as issu ed  in  th e  n am e s o f 
E  an d  h is  w ife jo in t ly  w ith  r ig h t o f su r­
vivorship , a n d  t h a t  E  predeceased  h is  w ife 
o n  A u gu st 1, 1966, a t  w h ich  t im e  th e  sh are  
h a d  a  fa ir  m a rk e t va lu e o f  $150. C om p en sa­
t io n  in  th e  a m o u n t o f $15 is  in c lu d ib le  in  
E ’s  gross in co m e fo r  th e  ta x a b le  year c lo s ­
in g  w ith  h is  d ea th . S e e  exam p le ( 6 ) .  T h e  
b asis  o f  th e  sh are  in  th e  h an d s o f  E ’s  w ife 
a s  su rv iv or is  d e term in ed  u n d er se c tio n  1014 
w ith o u t regard  to  th e  $15 in c lu d ib le  in  th e  
d e ce d en t’s gross in com e.

E x a m p le  (1 0 ) .  A ssum e th e  sam e fa c ts  as 
in  exam p le ( 9 ) ,  excep t assu m e t h a t  E ’s w ife 
predeceased  h im  o n  Ju ly  1, 1966. S e c t io n  
4 2 4 (c )  does n o t apply in  re sp ect o f  h e r  d e a th . 
U pon th e  su b se q u e n t d e a th  o f E  o n  A u­
g u st 1, 1966, th e  in co m e ta x  co n seq u en ces 
in  re sp ect o f  E ’s  ta x a b le  year c los in g  w ith  
th e  d a te  o f  h is  d e a th , a n d  in  re sp ect o f th e  
b a sis  o f  th e  sh are  in  th e  h an d s o f h is  e s ta te , 
a re  th e  sam e a s  in  exam p le ( 6 ) .  I f  E  h ad  
sold  th e  sh a re  o n  J u ly  15, 1966 (a f te r  th e  
d e a th  o f  h is  w ife ) , fo r  $150, i ts  fa ir  m a rk e t 
va lu e a t  t h a t  tim e , th e  In co m e ta x  co n se­
q u en ces  w ould b e  th e  sam e as in  exam ple 
d ) .

(c) Variable price option defined. (1) 
For purposes of section 424 and this sec­
tion, the term “variable price option” 
means an option under which the option 
price is determined by a fprmula in 
which the only variable is the fair mar­
ket value of the stock at any time during 
a period of six consecutive months which 
includes the day on which such option 
is exercised. Except as provided in sub- 
paragraph (2) of this paragraph, such 
formula may provide for determining 
such price by reference to such value on 
any particular day in such 6-month pe­
riod, or by reference to an average value 
of the stock over either the whole of 
such 6-month period or over any shorter 
period included in such 6-month period. 
Such 6-month period may begin with, 
end with, or in any other manner span 
the day on which such option is exer­
cised. • Sych formula may also depend 
upon factors other than such value of 
the stock, but such other factors must 
not be variable and must be fixed in the 
option when granted. For example, such 
formula may provide that the option 
price shall be 85 percent of the value 
of the stock on the day the option is ex­
ercised, but such price shall not be less 
than $85, nor more than $110. Another
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example of a formula which meets the 
requirements of this paragraph is a  
provision that the option price shall be 
95 percent of the fair market value of 
the stock on the day the option is ex­
ercised but not more than $95. However, 
the requirements of this paragraph 
are not met by a formula which provides 
that if the profits of the employer for 
the year do not exceed $100,000, the op­
tion price shall be $15 under the fair 
market value of the stock the option is 
exercised, but if such profits exceed 
$100,000, the option price shall be $20 un­
der such value of the stock. For an 
example of how to determine whether an 
option which contains a formula meeting 
the requirements of this paragraph also 
meets the requirement that the option 
price must be at least 85 percent of the 
fair market value of the stock at the 
time the option is granted, see paragraph
(a) (1) of § 1.424-2.

(2) In the case of an option granted 
after September 30,1958, the term “vari­
able price option“ does not include any 
option in which the formula provides for 
determining the option price by reference 
to the fair market value of the stock at 
any time before the option is exercised 
if such value may be greater than the 
average fair market value of the stock 
during the calendar month in which the 
option is exercised. Whether an option 
meets the requirement of this paragraph 
shall be determined solely by reference 
to the terms of the option, and the cir­
cumstances existing at the time the op­
tion is granted or exercised are imma­
terial. Thus, an option, granted after 
September 30, 1958, and containing a 
pricing formula which takes ihto con­
sideration the value of the stock at any 
time before the option is exercised, is 
subject to the new limitation and does 
not meet the requirement of this para­
graph, even though the option price is 
not actually based upon such prior fair 
market value either at the time the op­
tion is exercised or at the time the op­
tion price is computed as if it were 
exercised for the purpose of applying the 
85 percent test of section 424 (b) (1). For 
example, a formula which provides that 
the optioh price is to be 45 percent of 
the fair market value of the stock 30 
days before the date on which the option 
is exercised, but not more than $85, will 
not qualify under this paragraph since 
under this formula, the price may be 
determinable by reference to a higher 
prior value. On the other hand, a for­
mula which provides that the option 
price is to be 90 percent of the average 
value of the stock during the month the 
option is exercised or the average value 
of the stock during the preceding month, 
whichever is lower, will qualify. In the 
case of an option granted after Septem­
ber 30,1958, the only way that a formula 
which provides for determining the op­
tion price by reference to the fair mar­
ket value of the stock at a time before 
the option is exercised can come within 
the requirement of this paragraph is to 
provide that the option price is to be de­
termined by reference to such fair mar­
ket value only if such fair market value 
is not greater than the average fair mar-
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ket value of the stock during the month 
in which the option is exercised. If un­
der the terms of an option the price is 
to be determined by reference to the fair 
market value of the stock at a time be­
fore the option is exercised, whether such 
value is higher or lower than the aver­
age fair market value of the stock during 
the month the option is exercised, such 
option will not be considered a restricted 
stock option since the option price may 
be based upon the prior value of the 
stock when such value exceeds the aver­
age fair market value of the stock during 
the month the option is exercised. How­
ever, if an option provides for determin­
ing the option price by reference to a 
prior fair market ■,ralue of the stock only 
when such value is lower than such aver­
age value of the stock, such option can 
qualify as a restricted stock option. The 
average fair market value of the stock' 
during the month in which the opition is 
exercised means such value during the 
calendar month the option is exercised 
and not merely during a 30- or 31-day 
period including the time the option is 
exercised. To compute the average fair 
market value of the stock for the month, 
it will be necessary to ascertain the fair 
market value of the stock for each day 
during the month, including those days 
which are not business days. In ascer­
taining the fair market value of the stock 
for each day, the generally accepted 
principles for ascertaining such value will 
be applied.

(d) Certain options granted after De­
cember 31, 1963. (1) In general, the
term “restricted stock option” means 
only a stock option which is granted 
after February 26,1945, and before Janu­
ary 1,1964, and which meets the require­
ments of section 424(b) and paragraph
(a) of this section. However, section 424
(c) (3) provides that if an option is 

granted after December 31, 1963, and 
such option meets the requirements of 
section 424(b) and this section, the op­
tion will be treated as a restricted stock 
option, provided such option is granted 
pursuant to—

(1) A binding written contract entered 
into before January 1,1964, or

(ii) A written plan adopted and ap­
proved before January 1,1964, which (as 
of January 1, 1964, and as of the date of 
the granting of the option) —

(a) Met the requirements of section 
423(b) (4) and (5) and paragraphs (e) 
and (f) of § 1.423-2 (relating to employ­
ees covered by the plan, and equal rights 
and privileges, respectively), or

(b) Was being administered in a way 
which did not discriminate in favor of 
officers, persons whose principal duties 
consist of supervising the work of other 
employees, or highly compensated em­
ployees.
In determining whether an option is 
granted pursuant to a plan described in 
subdivision (ii) of this subparagraph, 
the terms of any written offering that 
was made on or before January 1, 1964, 
will be treated as a part of the terms of. 
the plan.

(2) For purposes of section 424(c) (3)
(A) and this paragraph, a binding writ­

ten contract means only a written con­
tract under which the employee has an 
enforceable right to compel the grant or 
modification (as defined by section 425
(h) and paragraph (e) of § 1.425-1) of 
a restricted stock option, or to obtain 
damages upon the breach of such con­
tract. A contract which provides that 
the individual’s right to a restricted stock 
option is contingent upon the happening 
of an event (including the passage of 
time) may satisfy the requirements of 
section 424(c)(3)(A ). However, if the 
event itself, or the determination of 
whether the event has occurred, rests 
with the board of directors or any other 
individual or group (other than an ar­
bitrator) , the contract will not be treated 
as giving the employee an enforceable 
right for purposes of section 424(c) (3)
(A) or this paragraph.

(3) (i) For purposes of applying sec­
tion 424(c) (3) (B) with respect to op­
tions granted after December 31, 1963, 
and before October 1, 1967, the adoption 
and approval of a plan required by such 
section and this paragraph will be 
deemed to have occurred if the plan was 
adopted and approved on or before De­
cember 31, 1963, in the manner required 
by the applicable law of the State of 
incorporation. Thus, an option granted 
within such period pursuant to a re­
stricted stock option plan which was not 
approved by the stockholders of the 
grantor corporation, but which was 
adopted by an authorized executive com­
mittee and approved by the board of 
directors of the grantor corporation be­
fore January 1, 1964, will meet the re­
quirements of section 424(c) (3) (B) re­
lating to adoption and approval, provided 
that the granting of options pursuant 
to such a plan is not contrary to the 
applicable State law. However, with 
respect to options granted on or after 
October 1,1967, the approval required by 
section 424(c) (3) (B) must comply with 
all applicable provisions of the corporate 
charter and bylaws and the law of the 
State of incorporation and must repre­
sent the express consent of stockholders 
holding at least a majority of the vot­
ing stock of the corporation voting in 
person or by proxy at a duly held stock­
holders’ meeting. The plan as adopted 
and approved must designate the ag­
gregate number of shares which may be 
issued under the plan, and the corpora­
tions or class of corporations whose em­
ployees may be offered options under 
such plan. A plan which merely pro­
vides that the number of shares which 
may be issued under options shall not 
exceed a stated percentage of the shares 
outstanding at the time of each offering 
or grant under the plan will not satisiy 
the requirement that the plan state the 
aggregate number of shares which may 
be issued under options. However, the 
maximum number of shares which may 
be issued under the plan may be stated 
in terms of a percentage of either the 
authorized, issued or outstanding shares 
at the date of the adoption of the plan. 
Any increase in the aggregate number of 
shares which may be issued under the 
plan (other than an increase merely re-
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fleeting a change in capitalization such 
as a stock dividend or stock split-up) 
will be treated as the adoption of a new 
plan requiring stockholder approval. 
Similarly, a change in the designation of 
corporations whose employees may be 
offered options under the plan will be 
treated as the adoption of a new plan 
requiring stockholder approval unless 
the plan provides that designations of 
participating corporations may be made 
from time to time from among a group 
consisting of the grantor corporation and 
its parent or subsidiary corporations. 
The group from among which such 
changes and designations are permitted 
without additional stockholder approval 
may include corporations having become 
parents or subsidiaries of the grantor 
after the adoption and approval of the 
plan. Any other changes in the terms 
of a restricted stock option plan may be 
made without such changes being con­
sidered the adoption of a new plan.

(ii) A plan may qualify under section 
424(c) (3) (B) (ii) and paragraph (1) (ii)
(b) of this paragraph even though cover­
age thereunder is limited to employees 
who have either reached a designated 
age or have been employed for a desig­
nated number of years, or who are em­
ployed in certain designated departments 
or are in other classifications, provided 
that the effect of coverage of such em­
ployees does not discriminate in favor of 
officers, persons whose principal duties 
consist of supervising the work of other 
employees, or highly compensated em­
ployees. Furthermore, a plan (which is 
not otherwise discriminatory) will not be 
considered discriminatory merely be­
cause options are granted only to full­
time employees (rather than employees 
working 20 hours per week or more), or 
because employees with less than 6 
months employment per taxable year are 
omitted (rather than employees whose 
annual employment is for not more than 
5 months per taxable year).

(4) An option issued or assumed in a 
transaction to which section 425(a) ap­
plies is treated as a continuation of the 
option previously held by such individual. 
Accordingly, if the option previously held 
by the individual was a restricted stock 
option (whether or not such restricted 
stock option was granted before, on, or 
after December 31, 1963), the option re­
ceived in the transaction to which sec­
tion 425(a) applies will be treated as 
a restricted stock option irrespective of 
whether such option meets the require­
ments of section 424(c) (3).
§ 1.425 Statutory provisions; definitions 

and special rules.
Sec. 425. D e fin it io n s  a n d  s p e c ia l  r u le s —  

(a) C o r p o ra te  r e o r g a n iz a t io n s ,  l iq u id a t io n s ,  
etc. For purposes o f th is  p a rt , th e  te rm  

issuing or assu m in g  a  s to ck  o p tio n  in  a  
transaction  to  w h ich  se c tio n  4 2 5 (a )  ap p lies” 
means a  su b s titu tio n  o f  a  new  op tio n  fo r  th e  
old option, or a n  assu m p tio n  o f th e  old 
option, by a n  em ployer co rp o ra tio n , or a  
parent or su bsid iary  o f su ch  co rp o ra tio n , by 
reason of a  corp orate  m erg er, co n so lid a tio n , 
acquisition o f prop erty  or s to ck , sep aration , 
reorganization, or liq u id a tio n , i f—

(1) T h e excess o f th e  aggregate fa ir  m a r- 
e t value o f th e  sh ares s u b je c t  to  th e  o p tio n  
m m ediately a fte r  th e  s u b s titu tio n  or a s -
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su m p tio n  over th e  agg reg ate o p tio n  p rice 
o f  su ch  sh ares  is  n o t  m ore th a n  th e  excess 
o f th e  agg reg ate fa ir  m a rk e t va lu e o f  a ll  
sh ares s u b je c t  to  th e  o p tio n  im m ed ia te ly  
b efo re  su ch  s u b s titu tio n  or a ssu m p tio n  over 
th e  agg reg ate o p tio n  p rice  o f  su ch  sh ares, 
an d

(2 )  T h e  new  o p tio n  or th e  a ssu m p tio n  o f 
th e  old o p tio n  does n o t give th e  em ployee 
ad d itio n a l b en efits  w h ich  h e  d id n o t  h ave 
u n d er th e  old  op tion .

F o r pu rposes o f th is  su b sectio n , th e  p a re n t- 
su bsid iary  re la tio n sh ip  sh a ll be d eterm in ed  
a t  th e  tim e  o f  an y  su ch  tr a n s a c t io n  u n d er 
th is  su b sectio n .

(b )  Acquisition o f  new stock . F o r p u r­
poses o f th is  p a rt, i f  s to ck  is  received  by  an  
in d iv id u al in  a  d is tr ib u tio n  to  w h ich  se c tio n  
305, 354, 355, 356, or 1036 (o r so  m u ch  o f 
se c tio n  1031 a s  re la te s  to  se c tio n  1036) 
applies, an d  su ch  d is tr ib u tio n  w as m ade 
w ith  re sp ect to  s to ck  tra n s fe rre d  to  h im  
u p o n  h is  exercise  o f th e  o p tio n , su ch  sto ck  
sh a ll be consid ered  as h av in g  b een  tra n s fe rre d  
to  h im  on h is  exercise  o f su ch  op tion . A 
s im ila r ru le  sh a ll b e  applied  in  th e  case o f a  
series o f su ch  d is tr ib u tio n s .

(c )  D isposition— (1 ) In  general. E x ce p t 
as provided in  p arag rap h  (2 ) ,  fo r  purposes 
o f th is  p a rt, th e  te rm  “d isp o sitio n ” in clu d es 
a  sale, exch an g e, g ift , or a  tra n s fe r  o f legal 
t i t le ,  b u t  does n o t in clu d e—

(A) A tra n s fe r  fro m  a  d eced en t to  a n  
e s ta te  or a  tra n s fe r  by  b e q u e st or in h e r it ­
an ce ;

(B )  An exch an g e to  w h ich  se c tio n  354, 
355, 356, o r 1036 (or so m u ch  o f sec tio n  1031 
as re la te s  to  sec tio n  1036) ap p lies; or

(C ) A m ere pledge or h y p o th eca tio n .
(2 ) Jo in t  tenancy. T h e  a cq u is tio n  o f  a  

sh are  o f s to ck  in  th e  n am e o f th e  em ployee 
an d  a n o th e r  jo in t ly  w ith  th e  r ig h t  o f  su r­
vivorsh ip  or a  su b seq u en t tra n s fe r  o f a  sh a re  
o f s to ck  in to  su ch  jo in t  ow n ership  sh a ll n o t 
be deem ed a  d isp o sitio n , b u t  a  te rm in a tio n  
o f su ch  jo in t  te n a n cy  (e x ce p t to  th e  e x te n t 
su ch  em ployee a cq u ires ow n ership  o f su ch  
s to c k ) sh a ll b e  tre a te d  as a  d isp o sitio n  by 
h im  o ccu rrin g  a t  th e  tim e  su ch  jo in t  te n a n cy  
is te rm in a te d .

(d ) A ttribution  o f  stock  ownership. F o r 
pu rposes o f th is  p a rt, in  applyin g th e  p er­
cen ta g e  lim ita tio n s  o f se c tio n s  4 2 2 ( b ) ( 7 ) ,  
4 2 3 (b )  ( 3 ) ,  an d  4 2 4 (b ) (3 ) —

(1 ) T h e  in d iv id u al w ith  re sp ect to  w hom  
su ch  lim ita tio n  is  b e in g  d eterm in ed  sh a ll b e  
consid ered  as ow n in g th e  s to ck  ow ned, 
d irec tly  or in d irec tly , by  or fo r  h is  b ro th e rs  
an d  s isters (w h e th er by  th e  w hole or h a lf  
b lo o d ) , spouse, an ce sto rs , an d  lin e a l d escen d ­
a n ts ; an d

(2 )  S to c k  ow ned, d irec tly  o r in d irec tly , 
by  or fo r  a  co rp o ra tio n , p a rtn ersh ip , e s ta te , 
or tr u s t , sh a ll be consid ered  as b ein g  owned 
p ro p o rtio n ate ly  by or fo r  i t s  sh areh old ers, 
p a rtn ers , or b en efic ia ries.

(e ) Parent corporation . F o r  pu rposes o f 
th is  p a rt, th e  te rm  “p a re n t co rp o ra tio n ” 
m ean s an y  co rp o ra tio n  (o th e r  th a n  th e  em ­
ployer co rp o ra tio n ) in  a n  u n b ro k en  c h a in  o f 
co rp o ra tio n s en d in g  w ith  th e  em ployer c o r­
p o ra tio n  if, a t  th e  tim e  o f  th e  g ra n tin g  o f th e  
o p tio n , ea ch  o f  th e  co rp o ra tio n s o th e r  th a n  
th e  em ployer co rp o ra tio n  ow ns sto ck  possess­
in g  50 p e rce n t o r m ore o f th e  to ta l  com bin ed  
v o tin g  pow er o f  a ll  c lasses o f s to ck  in  one o f 
th e  o th e r  co rp o ratio n s in  su ch  ch a in .

( f )  Subsidiary corporation. F o r  pu rposes 
o f th is  p a rt, th e  te rm  “su b sid iary  corp ora­
t io n ” m ean s an y  co rp o ra tio n  (o th e r  th a n  th e  
em ployer co rp o ra tio n ) in  a n  u n b ro k en  c h a in  
o f co rp o ra tio n s b eg in n in g  w ith  th e  em ployer 
co rp o ra tio n  if , a t  th e  t im e  o f  th e  g ra n tin g  o f 
th e  op tion , each  o f  th e  co rp o ra tio n s o th e r  
th a n  th e  la s t  co rp o ra tio n  in  th e  u n b ro k en  
c h a in  ow ns s to c k  possessing 50 p erce n t or 
m o re  o f  th e  to ta l  com bin ed  v o tin g  pow er o f 
a ll  c lasses o f s to ck  in  on e o f  th e  o th e r  co r­
p o ra tio n s in  su ch  ch a in .
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(g) Special ru le fo r  applying subsections
(e ) and  (/ ). I n  ap p ly in g  su b sectio n s (e ) 
an d  ( f )  fo r  pu rposes o f se c tio n  4 2 2 ( a ) ( 2 ) ,  
4 2 3 (a )  ( 2 ) , an d  4 2 4 (a )  ( 2 ) ,  th e r e  s h a ll b e  s u b ­
s t itu te d  fo r  th e  te rm  “em ployer co rp o ra tio n ” 
w h erever i t  appears in  su b se ctio n s  (e ) an d
( f )  th e  te rm  “g ra n to r co rp o ra tio n ”, o r th e  
te rm  “co rp o ra tio n  issu in g  o r a ssu m in g  a  
s to c k  o p tio n  in  a  tr a n s a c t io n  to  w h ich  sec ­
t io n  4 2 5 (a )  ap p lies”, as th e  case  m ay  be.

(h )  M odification, extension, or renew al o f  
option— (1 )  In  general. F o r  pu rposes o f th is  
p art, i f  th e  te rm s o f an y  o p tio n  to  p u rch ase  
s to c k  are  m odified , exten d ed , o r renew ed, 
su ch  m o d ifica tio n , ex ten sio n , o r renew al sh a ll 
b e  consid ered  as th e  g ra n tin g  o f a  new  op tion .

(2 ) Special rules fo r  sections 423 and  424 
options. (A ) I n  th e  case  o f  th e  tr a n s fe r  o f 
s to c k  p u rsu a n t to  th e  exercise  o f a n  o p tio n  
to  w h ich  se c tio n  423 or 424 ap p lies an d  w h ich  
h a s  b een  so m odified , exten d ed , or renew ed, 
th e n , ex cep t as provided in  su b p arag rap h  
( B ) ,  th e  fa ir  m a rk e t va lu e o f  su ch  s to ck  a t  
th e  tim e  o f  th e  g ra n tin g  o f su ch  o p tio n  sh a ll 
b e  consid ered  as w h ich ever o f th e  fo llow in g 
is  th e  h ig h e s t:

( i )  T h e  fa ir  m a rk e t va lu e o f su ch  s to ck  on 
th e  d a te  o f  th e  o rig in a l g ra n tin g  o f th e  
o p tio n ,

( i i )  T h e  fa ir  m a rk e t va lu e o f su ch  s to ck  on  
th e  d a te  o f  th e  m ak in g  o f su ch  m od ification , 
ex ten sio n , o r renew al, or

( i l l )  T h e  fa ir  m a rk e t va lu e o f su ch  sto ck  
a t  th e  tim e  o f th e  m ak in g  o f an y  in terv en in g  
m o d ifica tio n , ex ten sio n , o r renew al.

(B )  Su b p arag rap h  (A ) s h a ll n o t  apply 
w ith  re sp ect to  a  m o d ifica tio n , ex ten sio n , or 
ren ew al o f  a  re s tr ic te d  s to c k  o p tio n  b efo re  
Ja n u a r y  1, 1964 (o r  a fte r  D ecem ber 31, 1963, 
i f  m ad e p u rsu a n t to  a  b in d in g  w r itte n  co n ­
t r a c t  en te red  in to  b efo re  Ja n u a r y  1, 1964) , i f  
th e  ag g reg ate  o f  th e  m o n th ly  average fa ir  
m a rk e t v alu es o f  th e  s to c k  s u b je c t  to  th e  
o p tio n  fo r  th e  12 co n se cu tiv e  ca len d ar 
m o n th s  b e fo re  th e  d a te  o f th e  m o d ifica tio n , 
ex ten sio n , o r renew al, divided by  12 , is  an  
a m o u n t less th a n  80 p e rce n t o f  th e  fa ir  m a r­
k e t  v a lu e  o f su ch  s to ck  on  th e  d a te  o f  th e  
o rig in a l g ra n tin g  o f  th e  o p tio n  o r th e  d a te  o f 
th e  m ak in g  o f a n y  in terv en in g  m od ificatio n , 
ex ten sio n , o r renew al, w h ichever is th e  
h ig h e st.

(3 )  D efinition o f  m odification . T h e  term  
"m o d ifica tio n ” m ean s an y  ch a n g e  in  th e  
te rm s o f th e  o p tio n  w h ich  gives th e  em ployee 
ad d itio n a l b en efits  u n d er th e  op tion , b u t 
s u c h  te rm  sh a ll n o t in clu d e a  ch an g e  in  th e  
te rm s o f th e  op tio n —

(A ) A ttr ib u ta b le  to  th e  issu an ce  o r a s ­
su m p tio n  o f a n  o p tio n  u n d e r su b se ctio n  ( a ) ;

(B )  T o  p e rm it th e  o p tio n  to  q u a lify  
u n d er se c tio n s  4 2 2 ( b ) ( 6 ) ,  4 2 3 ( b ) ( 9 ) ,  an d  
4 2 4 ( b ) ( 2 ) ;  or

(C ) In  th e  case o f a n  o p tio n  n o t im m ed i­
a te ly  exerc isab le  in  fu ll, to  a cce le ra te  th e  
tim e  a t  w h ich  th e  o p tio n  m ay  be exercised .

I f  a  re s tr ic te d  s to ck  o p tio n  is  exerc isab le  
a fte r  th e  ex p ira tio n  o f  10 years fro m  th e  d ate  
su ch  o p tio n  is  g ran ted , su b p arag rap h  (B )  
sh a ll n o t  apply  u n less  th e  te rm s o f th e  
o p tio n  are  a lso  ch an ged  to  m ak e i t  n o t exer­
c isa b le  a fte r  th e  e x p ira tio n  o f  su ch  period.

( i )  S tockholder approval. F o r  p u rposes o f 
th is  p a rt, i f  th e  g ra n t o f a n  o p tio n  is  s u b je c t  
to  approval by  stock h o ld ers, th e  d a te  o f 
g ra n t o f  th e  o p tio n  sh a ll b e  d e term in ed  as 
i f  th e  o p tio n  h a d  n o t b een  s u b je c t  to  su ch  
approval.

( j )  Cross references. F o r  provisions re ­
q u ir in g  th e  re p o rtin g  o f c e r ta in  a c ts  w ith  
re sp ect to  a  q u alified  s to ck  o p tio n , o p tio n s 
g ran ted  u n d er em ployer s to c k  p u rch ase  
p lan s, or a  re s tr ic te d  s to ck  o p tio n , see se c ­
tio n  6039.

(S ec . 425 as added by sec. 2 2 1 (a ) ,  R ev . A ct 
1964 (78  S ta t .  6 3 ) ]
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§ 1.425—1 Definitions and special rules 

applicable to statutory options.
(a) Corporate reorganizations, liquida­

tions, etc. (1) (i) The term “issuing or 
assuming a stock option in a transaction 
to which section 425(a) applies” means, 
for purposes of sections 421 through 425, 
a substitution of a new option for an old 
option, or an assumption of such old 
option, by an employer corporation, or 
a related corporation of such corpora­
tion, by reason of a corporate transac­
tion (as defined by subdivision (ii) of 
this subparagraph), if—

(a) The excess of the aggregate fair 
market value of the shares subject to 
the option immediately after the substi­
tution or assumption over the aggregate 
option price of such shares is not more 
than the excess of the aggregate fair 
market value of all shares subject to the 
option immediately before such substi­
tution or assumption over the aggregate 
option price of such shares, and

(b) The new option or the assumption 
of the old option does not give the em­
ployee additional benefits which he did 
not have under the old option.

(ii) For purposes of this section, 
the term “corporate transaction” means 
any merger of a corporation into another 
corporation, any consolidation of two or 
more corporations into another corpora­
tion, any purchase or acquisition of 
property or stock by any corporation, 
any separation of a corporation (includ­
ing a spin-off or other distribution of 
stock or property by a corporation), any 
reorganization of a corporation (whether 
or not such reorganization comes within 
the definition of such term in section 
368), or any partial or complete liquida­
tion by a corporation, if such action by 
such corporation results in a significant 
number of employees being transferred 
to a new employer or discharged, or in 
the creation or severance of a parent- 
subsidiary relationship.

(2) (i) A change in the terms of an 
option attributable to the issuance or 
assumption of an option by reason of a 
corporate transaction (as defined under 
section 425 (a) and subparagraph (1) (ii) 
of this paragraph) is not a modification 
of such option. See section , 425(h) (3) 
and paragraph (e) of this section. Thus, 
section 425(a), in effect, provides rules 
under which a new employer, or a parent 
or subsidiary of a new employer, may by 
reason of a corporate transaction assume 
a statutory option granted by the former 
employer or parent or subsidiary thereof, 
or issue a new statutory option in place 
of the option granted by the former em­
ployer or parent or subsidiary thereof, 
without having such assumption or sub­
stitution being considered as a modifica­
tion of the option. For example, section 
425(a) may apply where there is a merger 
of X  Corporation into Y  Corporation and
Y Corporation wishes to employ the em­
ployees of X  Corporation and to assume 
statutory options which had been granted 
to them by their former employer, X  
Corporation. Another example is where 
X  Corporation forms a new subsidiary,
Y Corporation, and transfers to it certain 
assets and employees, and where Y  Cor­

poration wishes to grant to such em­
ployees a statutory option to purchase its 
stock in place of the statutory option 
which they had to purchase stock of 
X  Corporation.

(ii) Section 425(a) also provides rules 
under which a new parent or subsidiary 
corporation of the employer corporation 
may by reason of a corporate transaction 
assume a statutory option granted by the 
employer or parent or subsidiary thereof, 
or issue a new statutory option in place 
of the option granted by the employer or 
parent or subsidiary thereof, ^without 
having such assumption or substitution 
considered a modification of the option. 
Section 425(a) may apply, for example, 
where X  Corporation acquires a new 
subsidiary, Y  Corporation, by purchase 
of stock and desires to grant to the em­
ployees of Y  Corporation a statutory 
option to buy stock of X  Corporation in 
place of a statutory option which they 
have to purchase the stock of Y  Cor­
poration.

(iii) Section 425(a) applies only when 
the assumption or substitution occurs by 
reason of a corporate transaction as de­
fined in this paragraph. Thus, section 
425(a) may apply where as a result of a 
corporate transaction a statutory option 
can no longer be exercised, or if exer­
cised, section 421 would not apply (see 
the first example in subdivision (i) of 
this subparagraph). Moreover, section 
425(a) may apply in any case where the 
reason for the assumption or substitution 
grows out of a corporate transaction 
even though there could have been a valid 
exercise under section 421 of the original 
option (see the second example in sub­
division (i) of this subparagraph and 
the example in subdivision (ii) of this 
subparagraph). However, a corporation 
which has issued an option may not sub­
stitute a new option for such option 
under section 425(a). See, however, 
paragraph (e) of this section.

(3) For section 425(a) to apply, it is 
not necessary to show that the corpora­
tion assuming or substituting the option 
is under any obligation to do so. In fact, 
section 425(a) may apply where the op­
tion which is being assumed or replaced 
expressly provides that it will terminate 
upon the occurrence of certain corporate 
transactions. However, section 425(a) 
cannot be applied to revive a statutory 
option which, for reasons not related to 
the corporate transaction, expires before 
it can properly be assumed or replaced 
under section 425(a). For section 425
(a) to apply, the assumed or substituted 
option must qualify as a statutory option.

(4) (i) Section 425(a) does not apply 
if the terms of the assumed or substituted 
option confer on the employee more fa­
vorable benefits than he had under the 
old option. Section 425(a) can apply to 
a corporate transaction only if, on a 
share by share comparison, the ratio of 
the option price to the fair market value 
of the stock subject to the option im­
mediately after the substitution or as­
sumption is no more favorable to the op­
tionee than the ratio of the option price 
to the fair market value of the stock sub­
ject to the old option immediately before 
such substitution or assumption. The

number of shares subject to an option is­
sued or assumed may be adjusted to com­
pensate for any change in the aggregate 
spread between the aggregate option 
price and the aggregate fair market value 
of the stock subject to the option imme­
diately after the substitution or assump­
tion as compared to the aggregate spread 
between the option price and the aggre­
gate fair market value of the stock sub­
ject to the option immediately before 
such substitution or assumption. Such 
an adjustment will not prevent section 
425 (a) from applying to such substitution 
or assumption.

(ii) The application of this subpara­
graph may be illustrated by the following 
examples :

E x a m p le  (1 ) .  O n Ju n e  1, 1965, P  Corpora­
tio n  acq u ires  100 p e rce n t o f  th e  stock  of S 
C orp oration  an d  on  su ch  d a te  S  becom es a 
su bsid iary  o f P  C orp oration . Also on  such 
d ate , P  C orp oration  s u b s titu te s  a  qualified 
sto ck  o p tio n  to  p u rch ase  P  sto ck  fo r a  quali­
fied  sto ck  o p tio n  to  p u rch ase S  stock  held 
by E , a n  em ployee o f S . A ssum e th a t  E ’s S 
o p tio n  h ad  3 years to  ru n  on  th e  d ate of the 
su b s titu tio n . I f  th e  P  o p tio n  gran ted  to E 
in  su b s titu tio n  fo r  h is  S  o p tio n  ru n s fo r more 
th a n  3 years fro m  th e  d a te  o f th e  su b s titu ­
tio n , se c tio n  4 2 5 (a )  c a n n o t apply, sin ce the 
e ffec t o f  su ch  a n  o p tio n  w ould be to  give E 
a n  a d d itio n a l b e n e fit  w h ich  h e  did n o t enjoy 
u n d er h is  S  op tion .

E x a m p le  ( 2 ) .  E  is a n  em ployee o f S  Cor­
p o ra tio n . E  h old s a  q u a lified  sto ck  option 
w h ich  was g ran ted  to  h im  by  S  to  purchase 
60 sh ares o f S  s to ck  a t  $12 per share. On 
Ju n e  1, 1967, S  C orp oration  is  m erged into 
P C orp oration , an d  on  su ch  d ate  P substi­
tu te s  a  q u a lified  sto ck  o p tio n  to  purchase P 
s to ck  fo r  E ’s  q u alified  s to ck  o p tio n  to  pur­
ch a se  S  s to ck . Im m e d ia te ly  before th e  sub­
s t itu t io n , th e  fa ir  m a rk e t valu e o f S  stock 
w as $32 per sh are ; im m ed iate ly  a fte r  the 
su b s titu tio n , th e  fa ir  m a rk e t value o f  P stock 
is  $24 p er sh are . T h e  new  op tion  en titles 
E  to  b u y  P  sto ck  a t  $9 p er sh are. S in ce  on a 
sh a re  by sh a re  com p arison  th e  ra tio  of the 
new  o p tio n  p rice  ($9 per sh a re ) to  th e  fair 
m a rk e t va lu e o f  P sto ck  im m ed iate ly  after 
th e  s u b s titu tio n  ($24  per sh a re ) is  n o t more 
fav o rab le  to  E  th a n  th e  ra tio  o f th e  old 
o p tio n  p rice  ($12 p er sh a re ) to  th e  fa ir  m ar­
k e t  valu e o f  S  s to ck  im m ed iate ly  before the 
s u b s titu tio n  ($32 p er sh a re ) (9/24=12/32) 
th e  re q u ire m e n t o f  su bp aragrap h  (4 ) ( i)  of 
th is  p arag rap h  is m e t. T h e  num ber of 
sh ares s u b je c t  to  E ’s o p tio n  to  purchase P 
s to ck  is  s e t  a t  80. S in ce  th e  excess of the 
agg reg ate fa ir  m a rk e t va lu e over th e  aggre- 
g ate  o p tio n  p rice  o f th e  sto ck  s u b je c t to  E s  
new  o p tio n  to  p u rch ase  P stock , $1,200 (80 
x  $24 m in u s 80 x $9 ) ,  is n o t greater th a n  the 
excess o f  th e  aggregate fa ir  m a rk e t value over 
th e  agg reg ate o p tio n  p rice  o f th e  stock  su - 
je c t  to  E ’s old o p tio n  to  p u rchase S  stock, 
$1,200 (6 0 x $ 3 2  m in u s 6 0 x $ 1 2 ) ,  th e  require­
m e n t  o f su b p arag rap h  ( 1 ) ( i)  (a ) ° f  
p arag rap h  is  m et. T h u s, sec tio n  425 (a ) may 
apply to  th e  su b s titu tio n .

E x a m p le  ( 3 ) .  A ssum e th e  sam e fa c ts  as in 
exam ple ( 2 ) ,  ex cep t assu m e th a t  th e  fair 
m a rk e t v alu e o f S  s to ck  im m ed iate ly  berore 
th e  su b s titu tio n  was $8 p er sh are and t  
th e  o p tio n  p rice  w as $10 per sh are, and t *1 
th e  fa ir  m a rk e t va lu e o f P  sto ck  im m edia e y 
a fte r  th e  su b s titu tio n  is  $12 per share, 
se ts  th e  new  o p tio n  p rice  a t  $15 per s • 
S in ce  on  a  sh are by sh are  com parison 
ra t io  o f th e  new  o p tio n  p rice  ($15 per sh  i 
to  th e  fa ir  m a rk e t valu e o f P  sto ck  .
a te ly  a fte r  th e  su b s titu tio n  ($12 per share j 
is  n o t m ore fav orab le  to  E  th a n  th e  ra  
th e  old  o p tio n  p rice  ($10 per sh are ) to* » »  
fa ir  m a rk e t valu e o f  S  s to ck  im m edi 
befo re  th e  su b s titu tio n  ($8 p er sh a J
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(15^2=1%), th e  re q u ire m e n t o f su b p arag rap h
(4) ( i)  o f th is  p arag rap h  is  m e t. .. A ssum e 
fu rth er th a t  th e  n u m b er o f sh ares  s u b je c t  
to  E ’s P  o p tio n  is  s e t  a t  20 as com p ared  to  60 
shares u n d er E ’s old  o p tio n  to  b u y  S  s to ck . 
im m ed iately  a fte r  th e  su b s titu tio n , 2 sh ares  
of P  sto ck  are  w orth  $24, w h ich  is  w h at 3 
shares o f S  s to ck  w ere w o rth  im m e d ia te ly  b e ­
fore th e  s u b s titu tio n  (2  X $12 =  3 X  $8 ) .
Thus, to  co m p le tely  rep lace  E ’s  S  o p tio n , E  
should h ave received  a n  op tio n  to  p u rch ase 
40 sh ares o f P  sto ck , t.e ., 2 sh a res  o f  P  fo r  
each 3 sh ares o f S  w h ich  E  cou ld  h ave p u r­
chased u n d er h is  old o p tio n  ( % = 4%0) .  
Since E ’c new  o p tio n  covers 20 sh a res  o f P  
stock, i t  is  c le a r  t h a t  P  h a s  rep laced  o n ly  
y2 of E ’s  s to ck  o p tio n . T h e  p o rtio n  o f E ’s 
stock o p tio n  w h ich  w as n o t  rep laced  by P  is  
an o u tstan d in g  s to ck  o p tio n  to  p u rch ase  
stock o f a  predecessor co rp o ra tio n  o f P  C or­
poration fo r  p u rposes o f se c tio n  4 2 2 (b ) (5 ) 
and ( c ) ( 2 ) .

(5) For the purpose of applying sec­
tion 425(a), the assumption or substitu­
tion shall be considered to occur at the 
time that the optionee would, except for 
section 425(a), be considered to have 
been granted the option which the em­
ployer corporation, or parent or subsid­
iary thereof, is issuing or assuming. An 
assumption or substitution which occurs 
by reason of a corporate transaction may 
occur before or after the corporate 
transaction.

(€) In order to have a substitution of 
an option under section 425(a) the op­
tionee must, in connection with the cor­
porate transaction, lose his rights under 
the old option. There cannot be a sub­
stitution of a new option for an old op­
tion within the meaning of section 425
(a) if it is contemplated that the optionee 
may exercise both the old option and the 
new option. It is not necessary, however, 
to have a complete substitution of a new 
option for the old option. However, if 
the old option was a qualified or re­
stricted stock option, any portion of such 
option which is not substituted or as­
sumed in a transaction to which section 
425(a) applies will be treated as an out­
standing option to purchase stock of a 
predecessor corporation of the new em­
ployer or grantor corporation. See sec­
tion 422 (b)(5) and (c)(2 ) and para­
graph (f) of § 1.422-2. For example, 
assume that X  Corporation forms a new 
corporation, Y  Corporation, by a trans­
fer of certain assets and distributes the 
stock of Y  Corporation to the share­
holders of X  Corporation. Assume fur­
ther that E, an employee of X  Corpora­
tion, is thereafter an employee of both 
X Corporation and Y  Corporation. Y  
Corporation wishes to substitute an 
option to purchase some of its stock for 
the statutory option which E has, en­
titling him to purchase 100 shares of the 
stock of X  Corporation. The option to 
Purchase the stock of X  Corporation, at 
$50 a share, was granted when the stock 
had a fair market value of $50 a share, 
fnd the stock was worth $100 a share 
just before the distribution of the 
new corporation’s stock to the share­
holders of X  Corporation. The stock 
°f X  Corporation and of Y  Cor­
poration is worth $50 a share just after 
such distribution, which also is the time 
of the substitution. On these facts an 
option to purchase 200 shares of stock of

Y  Corporation at $25 a share could be 
given to the employee in complete sub­
stitution for the old option. It would 
also be permissible to give the employee 
an option to purchase 100 shares of stock 
of Y  Corporation at $25 a share in sub­
stitution for his right to purchase 50 
of the shares covered by the old option. 
However, if the option to purchase X  
stock was a qualified or restricted stock 
option, then to the extent the old option 
is not assumed or a new option issued in 
substitution therefor in a transaction to 
which section 425(a) applies, such old 
option will be treated as an. outstanding 
option under section 422(c) (2) for pur­
poses of section 422(b)(5). See para­
graph (f) of § 1.422-2.

(7) Any reasonable methods may be 
used to determine the fair market value 
of the stock subject to the option imme­
diately before the assumption or substi­
tution and the fair market value of the 
stock subject to the option immediately 
after the assumption or substitution. 
Such methods include the valuation 
methods described in § 20.2031-2 of this 
chapter (the Estate Tax Regulations). 
In the case of stock listed on a stock ex­
change, the fair market value may be 
based on the last sale before and the first 
sale after the assumption or substitution 
if such sales clearly reflect the fair mar­
ket value of the stock, or may be based 
upon an average selling price during a 
longer period, such as the day or week 
before, and the day or week after, the 
assumption or substitution. If the stocks 
are not listed, or if they are newly issued, 
it will be reasonable to base the determi­
nation on experience over even longer 
periods. In the case of a merger, consol­
idation, or other reorganization which 
is arrived at by arm’s-length negotia­
tions, the fair market value of the stocks 
subject to the option before and after 
the assumption or substitution may be 
based upon the values assigned to the 
stock for purposes of the reorganization. 
For example, if in the case of a merger 
the parties treat each share of the merged 
company as being equal in value to a 
share of the surviving company, it will 
be reasonable to assume that the stocks 
are of equal value so that the substituted 
option may permit the employee to pur­
chase at the same price one share of the 
surviving company for each share he 
could have purchased of the merged 
company.

(8) For the purpose of applying sec­
tion 425(a) and this paragraph, the de­
termination of whether the parent-sub­
sidiary relationship exists shall be based 
upon circumstances existing immediately 
after the corporate transaction.

(b) Acquisition of new stock. (1) Sec­
tion 425(b) provides that the rules pro­
vided by sections 421 through 425 which 
are applicable with respect to stock 
transferred to an individual upon his ex­
ercise of an option, shall likewise be 
applicable with respect to stock acquired 
by a distribution or an exchange to 
which section 305, 354, 355, 356, or 1036 
(or so much of section 1031 as relates to 
section 1036) applies. Stock so acquired 
shall, for purposes of sections 421

through 425, be considered as having 
been transferred to the individual upon 
his exercise of the option. A similar rule 
shall be applied in the case of a series of 
such acquisitions. With respect to such 
acquisitions, section 425(b) does not 
make inapplicable any of the provisions 
of section 305, 354^355, 356, or 1036 (or 
so much of section 1031 as relates to sec­
tion 1036).

(2) The application of this paragraph 
may be illustrated by the following ex­
ample:

E x a m p le .  I f ,  w ith  re sp ect to  s to ck  t r a n s ­
fe rre d  p u rsu a n t to  th e  tim e ly  exercise  o f  a 
s ta tu to ry  o p tio n , th e re  is  a  d is tr ib u tio n  of 
new  s to ck  to  w h ic h  se c tio n  3 0 5 (a )  is  a p ­
p lica b le , an d  i f  th e re  is  a  d isp o sitio n  o f su ch  
new  s to ck  b efo re  th e  ex p ira tio n  o f th e  a p ­
p licab le  h o ld in g  p eriod  req u ired  w ith  re sp ect 
to  th e  sto ck  o rig in a lly  acq u ired  p u rsu a n t to  
th e  exercise  o f  su ch  o p tio n , su ch  d isp o sitio n  
m ak es se c tio n  421 in a p p lica b le  to  th e  tr a n s -  

. f e r  o f th e  o rig in a l s to ck  p u rsu a n t to  th e  
exercise  o f  th e  o p tio n  to  th e  e x te n t t h a t  th e  
d isp o sitio n  effects  a  re d u c tio n  o f th e  in ­
d iv id u al’s to ta l  in te r e s t  in  th e  old  an d  new  
sto ck . How ever, i f  th e  new  sto ck , as w ell as 
th e  old s to ck , is  n o t disposed o f b efo re  th e  
ex p ira tio n  o f  th e  h o ld in g  period  re qu ired  
w ith  re sp ect to  th e  o rig in a l s to ck  a cq u ired  
p u rsu a n t to  th e  exercise  o f th e  o p tio n , th e  
sp ecia l ta x  tr e a tm e n t  provided b y  se c tio n  
421 is  ap p lica b le  to  b o th  th e  o rig in a l sh ares 
an d  th e  sh ares acq u ired  by  v ir tu e  o f  th e  
d is tr ib u tio n  to  w h ich  se c tio n  3 0 5 (a )  applies.

(c) Disposition of stock. (1) For 
purposes of sections 421 through 425, 
the term “disposition” includes a sale, 
exchange, gift, or any transfer of legal 
title, but does not include—

(1) A transfer from a decedent to his 
estate or a transfer by bequest or in­
heritance; or

(ii) An exchange to which is appli­
cable section 354, 355, 356, or 1036 (or 
so much-of section 1031 as relates to sec­
tion 1036); or

(iii) A mere pledge or hypothecation. 
However, a disposition of the stock 
pursuant to a pledge or hypothecation 
is a disposition by the individual, even 
though the making of the pledge or hy­
pothecation is not such a disposition.

(2) A share of stock acquired by an 
individual pursuant to the exercise of a 
statutory option is not considered dis­
posed of by the individual if such share 
is taken in the name of the individual 
and another person jointly with right 
of survivorship, or is subsequently trans­
ferred into such joint ownership, or is 
retransferred from such joint ownership 
to the sole ownership of the individual. 
However, any termination of such joint 
ownership (other than a termination 
effected by the death of a joint owner) is 
a disposition of such share, except to 
the extent the individual reacquires 
ownership of the share. For example, if 
such individual and his joint owner 
transfer such share to another person, 
the individual has made a disposition of 
such share. Likewise, if a share of stock 
held in the joint names of such individual 
and another person is transferred to the 
name of such other person, there is a 
disposition of such share by the indivi­
dual. If an individual exercises a statu­
tory option and a share of stock is trans-
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ferred to another or is transferred to 
such individual in his name as trustee for 
another, the individual has made a dis­
position of such share. However, a ter­
mination of joint ownership resulting 
from the death of one of the owners is 
not a disposition of such share. Por 
determination of basis in the hands of 
the survivor where joint ownership is 
terminated by the death of one of the 
owners, see section 1014.

(3) The application of this paragraph 
may be illustrated by the following 
examples:

E x a m p le  ( 1 ) .  O n Ju n e  1, 1964, th e  X  
C orp oration  g ra n ts  to  E , a n  em ployee, a  q u a l­
ified  s to ck  o p tio n  to  p u rch ase 100 sh ares o f 
X  C orp oration  s to c k  a t  $100 per sh are , th e  
fa ir  m a rk e t valu e o f X  C orp oration  s to ck  o n  
t h a t  d a te . O n Ju n e  1, 1965, w h ile  em ployed 
by  X  C orp oration , E  exercises th e  o p tio n  In  
fu ll  an d  pays X  C orp oration  $10,000, and 
o n  t h a t  day X  C orp oration  tra n s fe rs  to  E  100 
sh ares o f i ts  s to ck  h av in g  a  fa ir  m a rk e t valu e 
o f $12,000. B e fo re  J u n e  1, 1968, E  m akes 
n o  d isp o sitio n  o f th e  100 sh ares so p u r­
chased . E  rea lizes n o  in co m e on  J u n e  1, 
1965, w ith  re sp ect to  th e  tra n s fe r  to  h im  o f 
th e  100 sh ares  o f X  C o rp o ratio n  sto ck . 
X  C orp oration  Is n o t e n tit le d  to  an y  d ed uc­
t io n  a t  a n y  tim e  w ith  re sp ect to  i ts  tr a n s fe r  
to  E  o f th e  sto ck . E ’s b asis  fo r su ch  100 
sh ares  is  $ 10 ,000.

E x a m p le  ( 2 ) .  A ssum e th e  sam e fa c ts  as 
in  exam p le ( 1 ) ,  excep t assu m e th a t  o n  
A u gust 1, 1968, th re e  years an d  tw o m o n th s 
a fte r  th e  tra n s fe r  o f th e  sh ares to  h im , E  se lls  
th e  100 sh ares o f  X  C orp oration  s to ck  fo r 
$13,000 w h ich  is  th e  fa ir  m a rk e t va lu e o f th e  
s to ck  o n  t h a t  d ate . F o r  th e  ta x a b le  year 
in  w h ich  th e  sa le  occu rs, E  realizes a  g a in  o f 
$3,000 ($13,000 m in u s  E ’s  b asis  o f  $1 0 ,0 0 0 ), 
w h ich  is  tre a te d  as lo n g -te rm  c a p ita l gain .

E x a m p le  ( 3 ) .  A ssum e th e  sam e f a c ts  as 
in  exam p le (2 ) ,  ex cep t assu m e th a t  on  
A u g u st 1, 1968, E  m ak es a  g if t  o f th e  100 
sh ares o f Y  C orp oration  s to c k  to  h is  son . 
S u ch  d isp o sitio n  re su lts  in  n o  re a liz a tio n  o f 
g a in  to  E  e ith e r  fo r  th e  ta x a b le  year in  w h ich  
th e  o p tio n  is  exercised  or th e  ta x a b le  year in  
w h ich  th e  g ift  is  m ade. E ’s b asis  o f $10,000 
becom es th e  d on ee’s  b asis  fo r d e term in in g  
g ain  or loss.

E x a m p le  ( 4 ) .  A ssum e th e  sam e fa c ts  as 
in  exam ple ( 1 ) ,  ex cep t assu m e t h a t  on  M ay 
1, 1968, tw o years an d  11 m o n th s  a fte r  th e  
tra n s fe r  o f th e  sh ares to  h lm , E  se lls  th e  100 
sh ares  o f X  C orp oration  s to ck  fo r  $13,000. 
T h e  sp ecia l ru les o f se c tio n  4 2 1 (a )  are n o t 
ap p licab le  to  th e  tr a n s fe r  o f th e  s to ck  by 
X  C orp oration  to  E , b ecau se  d isp o siti011 o f 
th e  sto ck  was m ade by E  w ith in  th re e  years 
from  th e  d a te  th e  sh ares were tra n s fe rre d  to  
h im .

E x a m p le  ( 5 ) .  A ssum e th e  sam e fa c ts  as 
in  exam p le ( 1 ) ,  excep t assu m e t h a t  E  d ies on  
Sep tem b er 1, 1965, ow ning th e  100 sh ares o f 
X  C orp oration  s to ck  acq u ired  by  h im  p u r­
s u a n t to  h is  exercise o n  Ju n e  1, 1965, o f th e  
q u alified  sto ck  o p tio n . O n th e  d a te  o f d e a th , 
th e  fa ir  m a rk e t valu e o f th e  sto ck  is  $12,500. 
No in co m e is  realized  by E  by reaso n  o f th e  
tr a n s fe r  o f th e  100 sh ares  to  h is  e s ta te . I f  
th e  sto ck  is  valu ed  as o f th e  d a te  o f E ’s d e a th  
fo r e s ta te  ta x  purposes, th e  b asis  o f  th e  100 
sh ares in  th e  h an d s o f th e  ex e cu to r is  $12,500.

E x a m p le  ( 6 ) .  A ssum e th e  sam e fa c ts  as 
in  exam p le ( 1 ) ,  excep t assu m e t h a t  o n  
Ju n e  1, 1965, w h en  th e  o p tio n  is  exercised  
by  E  th e  100 sh ares a re  tra n s ferred  by X  
to  E  an d  h is  w ife W , as Jo in t  ow ners w ith  
r ig h t o f surv iv orsh ip , an d  t h a t  E  d ies on  
Ju ly  1, 1965. N eith er th e  tra n s fe r  in to  jo in t  
ow nership  n o r th e  te rm in a tio n  o f su ch  jo in t  
ow n ership  by  E ’s  d e a th  is  a  d isp osition . B e ­
cause E  h a s  m ad e n o  d isq u a lify in g  disposi­

t io n  o f th e  sh ares, se c tio n  4 2 1 (a )  is  ap p licab le  
an d  E  rea lizes n o  in co m e a t  d e a th  w ith  re ­
sp e ct to  th e  sh a rés  even  th o u g h  h e  h eld  th e  
s to c k  less th a n  3 y ears a fte r  th e  tr a n s fe r  o f 
th e  sh ares  to  h im  p u rsu a n t to  h is  exercise  o f 
a  q u alified  sto ck  op tion . See p arag rap h  
(b )  (2 ) o f § 1 .421-8.

(d) Attribution of stock ownership. 
Section 425(d) provides that in deter­
mining the amount of stock owned by an 
individual for purposes of applying the 
percentage limitations of section 422(b)
(7), 423(b)(3), and 424(b)(3), stock of 
the employer corporation or of a related 
corporation which is owned (directly or 
indirectly) by or for such individual’s 
brothers and sisters (whether by the 
whole or half blood), spouse, ancestors, 
and lineal descendants, shall be consid­
ered as owned by such individual. Also, 
for such purpose, if a domestic or foreign 
corporation, partnership, estate, or trust 
owns (directly or indirectly) stock of the 
employer corporation or of its parent or 
subsidiary, such stock shall be considered 
as being owned proportionately by or for 
the shareholders, partners, or benefici­
aries of the corporation, partnership, 
estate, or trust. ,

(e) ' Modification, extension, or re­
newal of option. (1) Section 425(h) pro­
vides the rules for determining whether 
a share of stock transferred to an indi­
vidual upon his exercise of an option, 
after the terms thereof have been modi­
fied, extended, or renewed, is transferred 
pursuant to the exercise of à statutory 
option. Such rules and the rules of this 
section are applicable to modifications, 
extensions, or renewals (or to changes 
which are not treated as modifications) 
of an option in any taxable year of the 
optionee which begins after December 
31, 1963, except that section 425(h)(1) 
and this paragraph shall not apply to 
any change made before January 1,1965, 
in the terms of an option granted after 
December 31, 1963, to permit such option 
to meet the requirements of section 
422(b) (3), (4), or (5), and the regula­
tions thereunder. See paragraphs (d),
(e), and (f), of § 1.422-2, relating to 
period for exercising options, option 
price, and prior outstanding options, 
respectively, in the case of qualified 
stock options.

(2) Any modification, extension, or re­
newal of the terms of an option to pur­
chase stock shall be considered as the 
granting of a new option.

(3) Except as otherwise provided in 
subparagraph (4) of this paragraph, in 
case of a modification, extension, or 
renewal of an option, the highest of the 
following values shall be considered to be 
the fair market value of the stock at the 
time of the granting of such option for 
purposes of applying the rules of sections 
423(b) (6), and 424(b) (D —

(i) The fair market value on the date 
of the original granting of the option,

(ii) The fair market value on the date 
of the making of such modification, ex­
tension, or renewal, or

(iii) The fair market value at the time 
of the making of any intervening modi­
fication, extension, or renewal.

(4) (i) In the case of a modification, 
extension, or renewal of a restricted 
stock option before January 1, 1964 (or

after December 31, 1963, if made pur­
suant to a binding written contract 
entered into before January 1,1964), the 
rules of subparagraph (3) of this para­
graph do not apply if the aggregate of 
the monthly average fair market values 
of the stock subject to the option for the 
12 consecutive calendar months preced­
ing the month in which the modification, 
extension, or renewal occurs, divided by 
12, is an amount less than 80 percent of 
the fair market value of such stock on the 
date of the original granting of the op­
tion or the date of the making of any 
intervening modification, extension, or 
renewal, whichever is the highest. In 
such case, any modification, extension, or 
renewal of the option is treated as the 
granting of a new option but only the 
fair market value of the stock subject 
to the option at the time of the modifi­
cation, extension, or renewal is con­
sidered in determining whether the 
option is a restricted stock option. In 
the case of stocks listed on a stock ex­
change, the average fair market value 
of the stock for any month may be deter­
mined by adding the highest and lowest 
quoted selling prices during such month 
and dividing the sum by two. The 
method used for determining the aver­
age fair market value of the stock for 
any month must be used for all twelve 
months, except where it is shown that 
such method cannot be used for any 
month or does not clearly reflect the 
average fair market value of the stock 
for any such month.

(ii) The application of subdivision (i) 
of this subparagraph may be illustrated 
by the following example:

E x a m p le .  O n Ju n e  1, 1962, a  restricted  
s to c k  o p tio n  w as g ran ted  to  p u rch ase before 
Ju ly  1, 1965, a  sh are  o f s to ck  fo r  $85. T he 
fa ir  m a rk e t v alu e o f su ch  sto ck  on  Ju n e  1, 
1962, w as $100. O n Ju n e  15, 1963, w hen the 
fa ir  m a rk e t va lu e o f  th e  s to ck  is  $60, such  
o p tio n  is  exten d ed  so  t h a t  i t  is exercisable 
a t  an y  tim e  b efo re  Ju ly  1, 1966, a t  $55 a 
sh are . T h e  average fa ir  m a rk e t valu e o f th e 
s to c k  s u b je c t  to  th e  o p tio n  fo r  each  o f the 
12 ca len d ar m o n th s p reced in g  Ju n e  1963, is 
as fo llow s:

1962 1963
J u n e __________ $100 J a n u a r y --------- $90
J u l y ----------------- 90 F e b ru a ry  -------- 80
A u g u s t________ 80 M a r c h ________ 70
S e p te m b e r ___- 70 A p r i l_________ 60
O c t o b e r ______ 80 M a y ___________ 60
N o v e m b e r____ 80
D ecem ber ____ 90

T h e  ag g reg ate  o f  su ch  valu es is  $950. W hen 
th is  su m  is  divided by  12, th e  re su lt is $79.17, 
w h ich  is  a n  a m o u n t less th a n  80 p ercen t of 
th e  fa ir  m a rk e t va lu e o f th e  s to ck  ($ 100) 
w h en  th e  o p tio n  w as gran ted . Accordingly, 
w h en  th e  o p tio n  is  ex ten d ed  on  Ju n e  15, 
1963, th e  o p tio n  p rice  co u ld  h ave been  re­
du ced  as low  a s  $51 (85  p erce n t o f th e  fair 
m a rk e t va lu e o f  th e  s to ck  on  su ch  day) 
w ith o u t d isq u a lify in g  th e  o p tio n  as a  re­
s tr ic te d  s to c k  o p tio n . I f  th e  aggregate fam  
m a rk e t v alu es o f th e  s to ck  so ascertained  
h ad  a m o u n ted  to  $960 or m ore, th e  ru les of 
su b p arag rap h  (3 ) o f  th is  parag rap h  would 
h av e b een  a p p licab le  w ith  th e  re su lt th a t 
a n y  re d u ctio n  in  th e  o p tio n  p rice  would have 
d isq u alified  th e  o p tio n  as a  re s tr ic te d  stock 
op tion .

(5) (i) The time or date when an op­
tion is modified, extended, or renewed
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shall be determined, insofar as appli­
cable, in accordance with the rules gov­
erning determination of the time or date 
of granting an option provided in para­
graph (c) of § 1.421-7. For purposes of 
sections 421 through 425, the term “mod­
ification” means any change in the terms 
of the option which gives the optionee 
additional benefits under the option. 
For example, a change in the terms of 
the option, which shortens the period 
during which the option is exercisable, 
is not a modification. However, a change 
which provides more favorable terms 
for the payment for the stock pur­
chased under the option, is a modifi­
cation. Where an option is amended 
solely to increase the number of shares 
subject to the option, such increase 
shall not be considered as a modifica­
tion of the option, but shall be treated 
as the grant of a new option for the ad­
ditional shares.

(ii) (a) A change in the number or 
price of the shares of stock subject to an 
option merely to reflect a stock dividend, 
or stock split-up, is not a modification 
of the option.

(b) A change in the number or price 
of the shares of stock subject to an option 
to reflect a corporate transaction (as de­
fined by paragraph (a) (1) (ii) of this 
section) is not a modification of the op­
tion provided that the excess of the ag­
gregate fair market value (determined 
immediately after such corporate trans­
action) of the shares subject to the op­
tion immediately after such change over 
the aggregate new option price of such 
shares is not more than the excess of 
the aggregate fair market value of the 
shares subject to the option immediately 
before the transaction over the aggregate 
former option price of such shares, and 
provided that the option after such 
change does not give the employee ad­
ditional benefits which he did not have 
before such change. The ratio of the 
option price immediately after the 
change to the fair market value of the 
stock subject to the option immediately 
after the corporate transaction must not 
be more favorable to the optionee on a 
share by share comparison than the ratio 
of the old option price to the fair market 
value of the stock subject to the option 
immediately before such transaction. A 
reduction in the option price of an op- 
tion, other than as specifically provided 
for in this section, is a modification of 
such option.

(c) The application of (b) of this sub­
division may be illustrated by the follow- 
tog example:

E xam ple . E , a n  em ployee o f  P  C orp ora- 
, °  a  q u alified  sto ck  o p tio n  g ran ted
«¡Q« 151 ky P  to  bu y  90 sh ares  o f P  s to ck  a t  

Per sh are. P  C orp oration  is  a  p a rty  to  
frro°v?0ra ê tran sactio n , (as defined by p a ra - 
«fiit . ( a ) ( 1 ) ( i i )  o f th is  se c tio n ) w h ich  re -  
p 8 111 a  d eclin e in  th e  fa ir  m a rk e t valu e o f 
tin Im m ed ia te ly  b efo re  su ch  tr a n s a c -
P °n f a ir  m a rk e t valu e o f  P  s to ck  w as $64
Unu ™ are' Im m e d ia te ly  a fte r  su ch  tr a n s -  

ction, th e  fa ir  m a rk e t v alu e o f  P  s to ck  is  
apti«?6*  ®kare. Tw o w eeks a fte r  su ch  tr a n s -  
orfio ** P10? 08®8 to  am en d  E ’s op tio n  in  

reflect th e  d eclin e  in  th e  fa ir  m a rk e t 
^  e ° f  s to ck  a ttr ib u ta b le  to  th e  tr a n s a c -  

At su ch  tim e , th e  fa ir  m a rk e t valu e

o f P  s to c k  is  $50 p er sh are . However, s in ce  
th e  ch an g e w as n o t m ad e a t  th e  tim e  o f  th e  
tra n s a c t io n , th e  fa ir  m a rk e t valu e o f P  sto ck  
a t  th e  tim e  o f th e  ch an g e  is  irre le v a n t fo r  
pu rposes o f d e term in in g  w h eth e r th e  ch a n g e  
com es u n d er th e  ru le  o f (b )  ¿ f  th is  su b d iv i­
sio n . P  ch an g es th e  te rm s o f  E ’s  o p tio n  to  
low er th e  o p tio n  p rice  to  $27 per sh a re  an d  
to  in crease  th e  n u m b er o f  sh ares s u b je c t  to  
th e  o p tio n  to  120. No o th e r  te rm s o f  th e  
o p tio n  a re  ch an ged . T h e  ag g reg ate  fa ir  
m a rk e t valu e (d ete rm in e d  im m ed ia te ly  a fte r  
th e  co rp o ra te  tr a n s a c t io n ) o f  th e  sh ares su b ­
je c t  to  th e  o p tio n  im m ed ia te ly  a fte r  th e  
ch an g e  is  $5 ,760 ($48  x  1 2 0 ). T h e  agg reg ate 
o p tio n  p rice  o f th e  sh ares s u b je c t  to  th e  op­
tio n  im m e d ia te ly  a fte r  th e  ch an g e  is  $3,240 
($27  x  120).* T h u s, th e  excess o f su ch  fa ir  
m a rk e t v alu e over su ch  o p tio n  p rice  is  $2,520 
($5 ,760— $ 3 ,2 4 0 ). T h e  agg reg ate  fa ir  m ark e t 
valu e o f  th e  s to ck  s u b je c t  to  th e  o p tio n  im ­
m ed ia te ly  befo re  th e  co rp o rate  tra n s a c t io n  is 
$5 ,760 ($64  x  9 0 ) .  T h e  ag g reg ate  o p tio n  
p rice  fo r  th e  sto ck  s u b je c t  to  th e  o p tio n  im ­
m ed ia te ly  b e fo re  th e  ch a n g e  is  $3,240 ($36 
x  9 0 ) .  T h u s , th e  excess o f  su ch  fa ir  m a rk e t 
v alu e over su ch  o p tio n  p rice  is  $2,520 
($5 ,760—$ 3 ,2 4 0 ). A ccordin gly , th e  excess 
a fte r  th e  ch an g e  does n o t exceed  th e  excess 
b efo re  th e  co rp o ra te  tr a n s a c t io n . M oreover, 
th e  ra t io  o f th e  o p tio n  p rice  im m ed iate ly  
a fte r  th e  ch an g e ($27  p er sh a re ) to  th e  fa ir  
m a rk e t va lu e o f  P  s to ck  im m ed ia te ly  a fte r  
th e  tra n s a c t io n  ($48 p er sh a re ) is  n o t m ore 
fav o rab le  to  E  on  a  sh a re  by  sh are  co m p ari­
son  th a n  th e  ra t io  o f  th e  old  o p tio n  p rice  
($36  p er sh a re ) to  th e  fa ir  m a rk e t va lu e o f P  
sto ck  im m ed iate ly  befo re  th e  tr a n s a c t io n  
($64 ) (2 7 / 4 8 = 3 6 / 6 4 ). F o r  purposes o f s e c ­
t io n  4 2 5 ( h ) ,  th e  ch an g es m ad e do n o t co n fer 
ad d itio n a l b en efits  on  E  w h ich  h e  d id n o t 
h av e  b e fo re  th e  ch an g e . A ccordingly, th e  
ch an g es do n o t c o n s t itu te  a  m o d ifica tio n  of 
E ’s o p tio n .

(ili) Any change in the terms of an 
option for the purpose of qualifying the 
option as a statutory option grants addi­
tional benefits and, therefore, is a modi­
fication. However, if the terms of an 
option are changed to provide that the 
optionee cannot transfer the option ex­
cept by will or by the laws of descent 
and distribution in order to meet the 
requirements of section 422(b)(6), 423
(b) (9), or 424(b) (2), such change is not 
a modification, provided that in any case 
where the purpose of the change is to 
meet the requirements of section 424(b)
(2) the option is at the same time 
changed so that it is not exercisable after 
the expiration of ten years from the date 
the option was granted. Where an op­
tion is not immediately, exercisable in 
full, a change in the terms of such option 
to accelerate the time at which the op­
tion (or any portion thereof) may be 
exercised is not a modification for pur­
poses of section 425(h) and this section. 
A modification results where an option is 
revised to insert the language required 
by section 422(c) (6) (B ).

(iv) An extension of an option refers 
to the granting by the corporation to 
the optionee of an additional period of 
time within which to exercise the option 
beyond the time originally prescribed. 
A renewal of an option is the granting 
by the corporation of the same rights or 
privileges contained in the original op­
tion on the same terms and conditions. 
The rules of this paragraph apply as well 
to successive modifications, extensions, 
and renewals.

(6) A statutory option may, as a re­
sult of a modification, extension, or re­
newal, thereafter cease to be a statutory 
option, or any option may, by modifica­
tion, extension, or renewal, thereafter 
become a statutory option. Moreover, a 
qualified option after a modification may 
not be exercisable in accordance with its 
terms because of the requirements of 
section 422(b) (5) and section 422(c) (6). 
See paragraph (f) (3) (i) of § 1.422-2 
and examples (8) and (9) of paragraph
(f) (4) of § 1.422-2.

(7) The application of this paragraph 
may be illustrated by the following ex­
amples :
- E x a m p le  (1 ) .  O n J u n e  1, 1964, th e  X  Cor­
p o ra tio n  g ra n ts  to  a n  em ployee a n  o p tio n  
u n d er X ’s  em ployee s to ck  p u rch ase  p la n  to  
p u rch ase  100 sh a res  o f  th e  s to c k  o f X  C or­
p o ra tio n  a t  $90 p er sh are , su ch  o p tio n  to  be 
exercised  on  or b efo re  J u n e  1, 1966. A t th e  
tim e  th e  o p tio n  is g ran ted , th e  fa ir  m a rk e t 
valu e o f th e  X  C orp oration  s to ck  is  $100 p er 
sh a re . O n  F e b ru a ry  1, 1965, b e fo re  th e  em ­
ployee exercises th e  o p tio n , X  C orp oration  
m odifies th e  o p tio n  to  provide t h a t  th e  p rice 
a t  w h ich  th e  em ployee m ay p u rch ase  th e  
sto ck  sh a ll b e  $80 • p er sh are . O n  F e b ru a ry  
1, 1965, th e  fa ir  m a rk e t valu e o f th e  X  C or­
p o ra tio n  s to ck  is $90 p er sh are . U n der se c ­
tio n  4 2 5 ( h ) ,  th e  X  C o rp o ratio n  is  deem ed to  
h av e g ran ted  a n  o p tio n  to  th e  em ployee on  
F e b ru ary  1, 1965. S u ch  o p tio n  s h a ll be 
tre a te d  as a n  o p tio n  to  p u rch ase  a t  $80 p er 
sh a re  100 sh ares o f s to c k  h av in g  a  fa ir  
m a rk e t valu e o f $100 p er sh are , th a t  is, th e  
h ig h e r  o f  th e  fa ir  m a rk e t va lu e o f th e  sto ck  
o n  J u n e  1, 1964, o r o n  F e b ru a ry  1, 1965. T h e  
exercise  o f su ch  o p tio n  by th e  em ployee a fte r  
F e b ru a ry  1, 1965, is  n o t  th e  exercise  o f a  
s ta tu to ry  o p tio n .

E x a m p le  ( 2 ) .  O n Ju n e  1, 1964, th e  X  C or­
p o ra tio n  g ra n ts  to  a n  em ployee a n  op tio n  
u n d er X ’s  em ployee s to c k  p u rch ase  p la n  to  
p u rch ase  100 sh a res  o f X  C o rp o ratio n  sto ck  
a t  $90 p er sh are , exerc isab le  a fte r  D ecem ber 
31 , 1965, and o h  o r befo re  J u n e  1, 1966. O n 
Ju n e  1, 1964, th e  fa ir  m a rk e t va lu e o f X  C or­
p o ra tio n ’s s to ck  is  $100 p er sh a re . O n  F e b ­
ru a ry  1, 1965, X  C orp oration  m odifies th e  
o p tio n  to  provide t h a t  th e  o p tio n  sh a ll be 
exerc isab le  on  or b efo re  Sep tem b er 1, 1966. 
O n F e b ru a ry  1, 1965, th e  fa ir  m a rk e t va lu e o f 
X  C orp oration  s to c k  is  $110 p er sh are . 
U n d er se c tio n  4 2 5 ( h ) ,  X  C o rp o ratio n  is  
deem ed to  h av e  g ra n ted  a n  o p tio n  to  th e  
em ployee o n  F e b ru a ry  1, 1965, to  p u rch a se  a t  
$90 per sh a re  100 sh a res  o f s to c k  h av in g  a  
fa ir  m a rk e t v a lu e  o f $110  p er sh are , t h a t  is, 
th e  h ig h e r o f  th e  fa ir  m a rk e t v a lu e  o f  th e  
sto ck  on  J u n e . l ,  1964, o r o n  F e b ru a ry  1 , 1965. 
T h e  exerc ise  o f su ch  o p tio n  by  th e  em ployee 
is  n o t th e  exercise  o f a  s ta tu to ry  o p tio n .

E x a m p le  ( 3 ) .  T h e  fa c ts  are  th e  sam e as 
in  exam p le ( 1 ) ,  ex cep t t h a t  th e  em ployee 
exercised  th e  o p tio n  to  th e  e x te n t o f  50 
sh a res  on  Ja n u a r y  15, 1965, b efo re  th e  d a te  
o f th e  m o d ifica tio n  o f th e  o p tio n . A ny ex ­
ercise  o f  th e  o p tio n  a fte r  F e b ru a ry  1, 1965, 
th e  d a te  o f  th e  m o d ifica tio n , is  n o t  th e  e x e r­
c ise  o f  a  s ta tu to ry  op tion . S e e  exam p le (1 ) 
in  th is  su b p arag rap h . T h e  exercise  o f  th e  
o p tio n  o n  Ja n u a r y  15, 1965, p u rsu a n t to  
w h ich  50  sh ares were acq u ired , is  th e  e x e r­
c ise  o f a  s ta tu to ry  op tion .

E x a m p le  ( 4 ) .  O n  Ju n e  1, 1964, th e  X  C or­
p o ra tio n  g ra n ts  to  a n  em ployee a n  o p tio n  to  
p u rch ase  100 sh ares  o f th e  s to ck  o f X  C or­
p o ra tio n  a t  $80 per sh are , su c h  o p tio n  to  be 
exercised  on  or b efo re  Ju n e  1, 1966. A t th e  
tim e  th e  o p tio n  is  gran ted , th e  fa ir  m a rk e t 
v a lu e  o f th e  X  C orp oration  s to ck  is $100 per 
sh are . O n F e b ru a ry  1, 1965, b efo re  th e  em ­
ployee exercises th e  op tion , th e  X  C orp ora­
t io n  m odifies th e  o p tio n  to  provide t h a t  th e  
n u m b er o f  sh ares o f  s to c k  w h ich  th e  em -
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ployee may purchase at $80 per share will 
be 250. On February 1, 1965, the fair market 
value of X  Corporation stock Is $80 per 
share. Under these facts, the X  Corporation 
has granted two options, one option (not a 
statutory option) with respect to 100 shares 
having been granted on June 1, 1964, and 
the other option (a qualified stock option) 
with respect to the additional 150 shares 
having been granted on February 1, 1965. 
In the absence of facts identifying which 
option is exercised first, the employee will 
be deemed to have exercised the options in. 
the order in which they were granted.

Par. 8. Section 1.691(c) is amended 
by revising section 691(c)(2)(B ) and 
by adding a historical note. These 
amended and added provisions read as 
follows:
§ 1 .6 9 1 (c ) Statutory provisions; re­

cipients of income in respect of dece­
dents ; deduction for estate tax.

Sec. 691. R ecipien ts o f  incom e in respect 
o f deceden ts. * * *

(c) D eduction fo r  es ta te  tax. * * *
(2) M ethod o f  com puting deduction . * * *
(B) The net value for estate tax purposes 

of all the items described in subsection (a)
(1) shall be the excess of* the value for es­
tate tax purposes of all the items described 
in subsection (a )(1 ) over the deductions 
from the gross estate in respect of claims 
which represent the deductions and credit 
described in subsection (b ). Such net value 
shall be determined with respect to the pro­
visions of section 4 2 1 (c )(2 ), relating to the 
deduction for estate tax with respect to stock 
options to which part II of subchapter D 
applies.

*  *  *  *  *

[Sec. 691(c) as amended by sec. 221(c)(2 ), 
Rev. Act 1964 (78 Stat. 75) ]

Par. 9. Paragraph (c) (1) and exam­
ple (1) of paragraph (d) of § 1.691(c)-l 
are amended to read as follows:
§ 1 .6 9 1 (c )—1 Deduction for estate tax 

attributable to income in respect of 
a decedent.

*  *  *  *  *

(c) Amounts deemed to be income in 
respect of a decedent. * * *

(1) The value for estate tax purposes 
of stock options in respect of which 
amounts are includible in gross income 
under section 421(b) (prior to amend­
ment by section 221(a) of the Revenue 
Act of 1964), in the case of taxable years 
ending before January 1, 1964, or under 
section 422(c)(1), 423(c), or 424(c)(1), 
whichever is applicable, in the case of 
taxable years ending after December 31, 
1963. See section 421(d)(6) (prior to 
amendment by sec. 221(a) of the 
Revenue Act of 1964), in the case of tax­
able years ending before January 1,1964, 
and section 421(c)(2), in the case of 
taxable years ending after December 31, 
1963.

(d) Examples. * * *
Exam ple (1 ). X , an attorney who kept his 

books by use of the cash receipts and dis­
bursements method, was entitled at the date 
of his death to a fee for services rendered in 
a case not completed at the time of his 
death, which fee was valued in his estate 
at $1,000, and to accrued bond interest, which 
was valued in his estate at $500. In all, 
$1,500 was Included in his gross estate in 
respect of income described in section 691(a)
(1).  There were deducted as claims against 
his estate $150 for business expenses for

RULES AND REGULATIONS
W hich h is  e s ta te  w as l ia b le  an d  $50 fo r  taxes 
a ccru ed  o n  c e r ta in  p rop erty  w h ich  h e  owned. 
I n  a ll, $200 w as d ed u cted  fo r  c la im s w h ich  
re p re se n t a m o u n ts  d escribed  in  se c tio n  691 
(b )  w h ich  are  • allow able  a s  d ed u ctio n s to  
h is  e s ta te  o r to  th e  b en efic ia ries  o f h is  es­
ta te . H is gross e s ta te  w as $185,000 an d , co n ­
sid e rin g  d ed u ctio n s o f $15,000 a n d  a n  
exem p tio n  o f  $60,000, h is  ta x a b le  e s ta te  
am o u n ted  to  $110,000. T h e  e s ta te  ta x  o n  
th is  a m o u n t is  $23,700 fro m  w h ich  is  su b ­
tr a c te d  a  $75 c re d it fo r  S t a te  d e a th  taxes 
leav in g  a n  e s ta te  ta x  l ia b ility  o f $23,625. I n  
th e  year fo llow in g  th e  c los in g  o f  X ’s  e s ta te , 
th e  fe e  in  th e  a m o u n t o f $ 1,200 w as co lle cted  
by X ’s son , w ho w as th e  so lé b eiie fic ia ry  o f  
th e  e s ta te . T h is  a m o u n t w as in clu d ed  u n d er 
se c tio n  6 9 1 ( a ) ( 1 ) ( C )  in  th e  so n ’s  gross in ­
com e. T h e  son  m ay  d ed u ct, in  co m p u tin g  
h is  ta x a b le  in co m e fo r  su ch  year, $260 on  
a c co u n t o f  th e  e s ta te  ta x  a ttr ib u ta b le  to  
su ch  in co m e, com p u ted  as fo llow s:

(1 ) ( i )  V alu e o f in co m e d escribed  in  
se c tio n  6 9 1 (a )  (1 )  in clu d ed  in  co m ­
p u tin g  gross e s ta te _____ __________ $ 1 ,5 0 0

( i i )  D ed u ctio n s in  co m p u tin g  gross 
e s ta te  fo r c la im s rep rese n tin g  de­
d u c tio n s  d escribed  in  se c tio n
6 9 1 ( b ) ................ .......................... .....................  200

( i i i )  N et va lu e o f ite m s d escribed  in  
se c tio n  6 9 1 ( a ) ( 1 ) _________________ _ 1 ,3 0 0

(2 )  ( i )  E s ta te  t a x _.__________________  23, 625
( i i )  L e ss : E s ta te  ta x  com p u ted  w ith ­

o u t in c lu d in g  $1,300 (ite m  (1 )  ( i i i ) ) 
in  gross e s ta te ______ ______________  2 3 ,2 3 5

( i i i )  P o r tio n  o f e s ta te  ta x  a ttr ib u ta b le  
to  n e t  va lu e o f  ite m s d escribed  in  
se c tio n  6 9 1 ( a ) ( 1 ) ___________________ 390

(3 ) ( i )  V alu e  in  gross e s ta te  o f  ite m s 
d escribed  in  se c tio n  6 9 1 ( a ) ( 1 )  re ­
rece iv ed  in  ta x a b le  year ( f e e ) ____ 1,000

( i i )  V a lu e  in  gross e s ta te  o f  a ll  in ­
com e ite m s  d escribed  in  se c tio n
6 9 1 ( a ) ( 1 )  ( ite m  (1 )  ( i ) ) __________  1 ,5 0 0

( i i i )  P a r t  o f e s ta te  ta x  d ed u ctib le  on  
a c co u n t o f re ce ip t o f  $ 1,200 fe e  
(1,000/1,500 o f  $ 3 9 0 )_______________  260

A lth ou g h  $1,200 w as la te r  co lle cted  a s  th e  
fe e , o n ly  th e  $ 1,000 a c tu a lly  in clu d ed  in  th e  
gross e s ta te  is  u sed  in  th e  above co m p u ta ­
tio n s . However, to  avoid d is to rtio n , sec tio n  
6 9 1 (c )  provides t h a t  i f  th e  valu e In clu d ed  
in  th e  gross e s ta te  is  g rea ter th a n  th e  a m o u n t 
fin a lly  co llected , o n ly  th e  a m o u n t co lle cted  
sh a ll b e  used, in  th e  above co m p u ta tio n s. 
T h u s , i f  th e  a m o u n t co lle cted  as th e  fe e  
w ere o n ly  $500, th e  e s ta te  ta x  d e d u ctib le  
o n  th e  re ce ip t o f  su ch  a m o u n t w ould be 
500/1,500 o f  $390, or $130. W ith  re sp ect to  
ta x a b le  years en d in g  b efo re  Ja n u a r y  1, 1964, 
see  p arag rap h  (d ) (3 )  o f  § 1 .421 -5  fo r  a  s im ­
ila r  exam p le in v o lv in g  a  re s tr ic te d  sto ck  op­
tio n . W ith  re sp ect to  ta x a b le  years en d in g  
a fte r  D ecem ber 31 , 1963, see p arag rap h  (c )
(3 )  o f § 1 .421 -8  fo r  a  s im ila r  exam p le inv o lv­
in g  a  s to c k  o p tio n  s u b je c t  to  th e  provisions 
o f p a rt I I  o f  su b ch a p te r D.

*  *  *  *  *

P ar. 10. P arag rap h  (d) o f § 1.1012-1 is 
am ended to read as follow s:
§ 1.1012—1 Basis, of property—cost.

*  *  *  *  *

(d) Special rules. For special rules 
for determining the basis for gain or loss 
in the case of vessels acquired through 
the Maritime Commission (or its succes­
sor) , see sections 510 and 511 of the Mer­
chant Marine Act of 1936 (46 U.S.C. 1160, 
1161). For special rules for determining 
the unadjusted basis of property re­
covered in respect of war losses, see sec­

tion 1336. For special rules with respect 
to taxable years beginning before Janu­
ary 1,1964, for determining the basis for 
gain or loss in the case of a disposition,of 
a share of stock acquired pursuant to the 
timely exercise of a restricted stock op­
tion where the option price was between 
85 percent and 95 percent of the fair mar­
ket value of the stock at the time the op­
tion was granted, see paragraph (b) of 
§ 1.421-5. See sections 423(c) (1) or 424
(c) (1), whichever is applicable, for spe­
cial rules with respect to taxable years 
ending after December 31, 1963 for de­
termining the basis for gain or loss in the 
case of the disposition of a share of stock 
acquired pursuant to the timely exercise 
of a stock option described in such sec­
tions. See section 422(c) (1) for special 
rule with respect to taxable years ending 
after December 31,1963, for determining 
the basis for gain or loss in the case of an 
exercise of a qualified stock option.

Par. 11. Paragraph (c) of § 1.1014-1 is 
amended to read as follows:
§ 1.1014—1 Basis of property acquired 

from a decedent.
*  # *  *  *

(c) Property to which section 1014 
does not apply. Section 1014 shall have 
no application to the following classes of 
property:

(1) Property which constitutes a right 
to receive an item of income in respect 
of a decedent under section 691; and

(2) Restricted stock options described 
in section 421 which the employee has not 
exercised at death if the employee died 
before January 1, 1957. In the case of 
employees dying after December 31,1956, 
see paragraph (d) (4) of § 1.421-5. In 
the case of employees dying in a taxable 
year ending after December 31,1963, see 
paragraph (c) (4) of § 1.421-8 with re­
spect to an option described in part n  of 
subchapter D.

Par. 12. There are inserted immedi­
ately after § 1.6038-2 the following new 
sections:
§ 1.6039 Statutory provisions; returns 

required in connection with certain 
stock options.

S e c . 6039. I n fo r m a t io n  r e q u ir e d  in  c o n n e c ­
t io n  w ith  c e r t a in  options=— ( a )  Requirement 
o f  r e p o r t in g .  Every  co rp o ra tio n —

(1 ) W h ich  in  an y  ca len d a r year transfers 
a  sh a re  o f s to c k  to  an y  p erson  p u rsu an t to 
su ch  p erson ’s exercise  o f  a  qu alified  stock 
o p tio n  o r a  re s tr ic te d  s to c k  op tion , or

(2 ) W h ich  in  a n y  ca len d a r year records (or 
h as  by  i ts  a g e n t record ed ) a  tra n s fe r  o f the 
leg a l t i t le  o f a  sh a re  o f s to ck —

(A ) A cqu ired  by  th e  tra n s fe ro r  pursuant 
to  h is  exercise  o f  a n  o p tio n  d escribed  in  sec­
tio n  4 2 3 (c )  (re la tin g  to  sp ecia l ru le  where 
o p tio n  p rice  is  betw een  85 p e rce n t and 100 
p e rce n t o f  va lu e o f s t o c k ) , or

(B )  A cqu ired  by  th e  tra n s fe ro r  pu rsuan t 
to  h is  exercise  o f  a  re s tr ic te d  sto ck  option 
d escribed  in  se c tio n  4 2 4 (c )  (1 )  (re la tin g  to 
o p tio n s u n d er w h ich  o p tio n  p rice  is  betw een 
85 p e rce n t an d  95 p erce n t o f va lu e o f  s to ck ),
sh a ll, fo r  su ch  ca len d ar year, m ak e a  re tu rn  
a t  su ch  tim e  an d  in  su ch  m a n n er , an d  settin g  
fo r th  su ch  in fo rm a tio n , as th e  Secretary  or 
h is  d eleg ate  m ay by  re g u la tio n s prescribe. 
F o r  purposes o f th e  p reced in g  sen ten ce , any 
o p tio n  w h ich  a  co rp o ra tio n  tre a ts  as a  q u ali­
fied s to ck  op tion , a  re s tr ic te d  sto ck  option , or
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an option g ra n ted  u n d er a n  em ployee sto ck  
purchase p lan , sh a ll b e  deem ed to  b e  su ch  an  
option. A re tu rn  is re qu ired  by  reaso n  o f a  
transfer d escribed  in  p arag rap h  ( 2 ) o f  a  
share only w ith  re sp ect to  th e  firs t tra n s fe r  
of such  sh are  by  th e  person  w ho exercised  
the option. '

(b ) S t a t e m e n t s  t o  b e  fu r n is h e d  t o  p e r s o n s  
w ith  r e s p e c t  t o  w h o m  in f o r m a t io n  is  f u r ­
n ish ed . Every co rp o ra tio n  m ak in g  a  re tu rn  
under su b sectio n  (a )  sh a ll fu rn ish  to  each  
person w hose n am e is  s e t  fo r th  in  su ch  re ­
turn a w ritte n  s ta te m e n t se ttin g  fo r th  su ch  
inform ation  as th e  S e cre ta ry  o r h is  d eleg ate  
may by re g u la tio n s p rescribe. T h e  w ritte n  
statem en t requ ired  u n d er th e  p reced in g  se n ­
tence sh all be fu rn ish e d  to  th e  p erson  o n  or 
before Ja n u a r y  31 o f  th e  year fo llow in g  th e  
calendar year fo r  w h ich  th e  re tu r n  u n d er 
subsection (a )  w as m ade.

(c) I d e n t i f i c a t io n  o f  s t o c k .  A ny corp ora­
tion w hich tra n s fe rs  an y  sh a re  o f s to ck  p u r­
suant to  th e  exercise o f a n  o p tio n  d escribed  
in su bsection  ( a ) ( 2 ) sh a ll id e n tify  su ch  sto ck  
in a m an n er ad e q u ate  to  carry  o u t th e  p u r­
poses o f th is  sec tio n .

(d) C ross  r e fe r e n c e s .  F o r  d e fin itio n  of—
(1) T h e  te rm  ‘‘q u alified  s to ck  o p tio n ”, see 

section 4 2 2 (b ) .
(2) T h e  te rm  “em ployee s to ck  p u rch ase 

plan”, see sec tio n  4 2 3 (b ) .
(3) T h e  te rm  “re str ic te d  s to ck  o p tio n ”, see 

section 4 2 4 ( b ) .

[Sec. 6039 as added by  sec. 2 2 1 ( b ) ( 1 ) ,  R ev. 
Act 1964 (78  S ta t .  73) ]

§1.6039—1 Information returns re­
quired of corporations with respect 
to certain stock option transactions 
occurring on or after January 1, 
1964.

(а) Requirement of return under 
section 6039(a)(1). Every corporation 
which transfers stock to any person pur­
suant to such person’s exercise on or 
after January 1,1964, of a qualified stock 
option described in section 422(b), or a 
restricted stock option described in sec­
tion 424(b), shall make, for each calen­
dar year in which such a transfer occurs, 
an information return on Form 3921 with 
respect to each transfer made during 
such year. The return shall include the 
following information:

(1) The name, address and employer 
identification number of the corpora­
tion transferring the stock;

(2) The name, address, and identify­
ing number of the person to whom the 
share or shares of stock were transferred;

(3) The name and address of the cor­
poration the stock of which is the subject 
of the option (if other than the corpora­
tion transferring the stock) ;

(4) The date the option was granted;
(5) The date the shares were trans­

ferred to the person exercising the 
option;

(б) The fair market value of the stock 
at the time the option was exercised;

(7) The number of shares of stock 
transferred pursuant to the option;

(8) The type of option under which 
the transferred shares were acquired; 
and

(9) Such other information as may 
be required by the return or by the in­
structions issued with respect thereto.

(b) Requirement of return under sec­
tion 6039(a) (2).  (1) Every corporation
which records, or has by its agent re­
corded, a transfèr of the title to stock 
acquired by the transferor pursuant to

his exercise on or after January 1, 1964, 
of—

(i> An option granted under an em­
ployee stock purchase plan which meets 
the requirements of section 423(b), and 
with respect to which the special rule of 
section 423 (c) applied, or

(ii) A restricted stock option which 
meets the requirements of section 424(b), 
and with respect to which the special 
rule of section 424(c)(1) applies,
shall make, for each calendar year in 
which such a recorded transfer of title 
to such stock occurs, an information 
return on Form 3922 with respect to each 
transfer containing the information re­
quired by subparagraph (2) of this 
paragraph.

(2) The return required by subpara­
graph (1) of this paragraph shall con­
tain the following information:

(i) The name and address of the 
corporation whose s t o c k  is being 
transferred;

(ii) The name, address, and identify­
ing number of the transferor;

(iii) The date such stock was trans­
ferred to the transferor;

(iv) The number of shares to which 
title is being transferred; and

(v) The type of option under which 
the transferred shares were acquired.

(3) If the return required by this para­
graph is made by the authorized “trans­
fer agent” of the corporation, it shall 
be deemed to have been made by the cor­
poration. The term “transfer agent”, 
as used in this paragraph, means any 
designee authorized to keep the stock 
ownership records of a corporation and 
to record a transfer of title of the stock 
of such corporation on behalf of such 
corporation.

(4) Where a corporation is required 
by this paragraph to make an informa­
tion return for the calendar year, such 
return will only have to supply infor­
mation relating to the first recorded 
transfer of title to the share or shares 
of stock. Thus, for example, if the 
owner has record title to a share or 
shares of stock transferred to a recog­
nized broker or financial institution and 
the stock is subsequently sold by such 
broker or institution (on behalf of the 
owner) the corporation is only required 
to report information relating to the 
transfer of record title to the broker or 
financial institution. Similarly, a re­
turn is required when a share of stock 
is transferred by the optionee to ̂ himself 
and another person (or persons) as joint 
tenants, tenants by the entireties or ten­
ants in common. However, when stock 
is originally issued to the optionee and 
another person (or persons) as joint ten­
ants, or as tenants by the entirety, and 
a stock certificate was not previously 
actually issued to the optionee as a sole 
owner, the return required by this para­
graph shall be made (at such time and 
in such manner as is provided by this 
section with respect to a transfer by the 
optionee) in respect of the first trans­
fer of the title to such stock by the 
optionee.

(5) Every corporation which transfers 
any share of stock pursuant to the exer­
cise of an option described in this para­

graph shall identify such stock in a man­
ner sufficient to enable the accurate re­
porting of the transfer of record title 
to such shares. Such identification may 
be accomplished by assigning to the cer­
tificates of stock issued pursuant to the 
exercise of such options a special serial 
number, or color.

(c) Time, place, and manner of filing.
(1) The returns on Forms 3921 and 3922 
required by section 6039(a) (1) and (2) 
and paragraphs (a) and (b) of this sec­
tion shall be filed as attachments to a 
summary report on Form 4067 which 
must be signed by the person required 
to file the returns or its duly authorized 
agent. With respect to returns on Form 
3921, the summary report on Form 4067 
shall indicate the number of returns filed, 
the number of shares transferred pur­
suant to exercise of options, the dates 
on which the options exercised were 
offered or granted, the fair market value 
of shares subject to option on such dates, 
the -method by which such value was 
determined, the type of options under 
which the transferred shares were ac­
quired, and such other information as 
may be required by the form or by the in­
structions issued with respect thereto. 
With respect to returns on Form 3922, the 
summary report on Form 4067 shall in­
dicate the number of returns filed, the 
number of shares transferred, the type 
of options under which the transferred 
shares were acquired and such other in­
formation as may be required by the form 
or by the instructions issued with respect 
thereto. The summary report on Form 
4067 and the attached returns on Forms 
3921 and 3922 required for any calendar 
year shall be filed on or before February 
28 of the following year with any of the 
Internal Revenue Service Centers.

(2) If a return is made by the author­
ized “transfer agent” of the corporation, 
as described in paragraph (b) (3) of this 
section, it shall be filed with the district 
director for the district where the in­
come tax return of the principal corpora­
tion is filed after the close of the calendar 
year for which the return is required, but 
on or before February 28th of the fol­
lowing calendar year.

(3) For provisions relating to the ex­
tension of time for filing the returns re­
quired by this section, see § 1.6081-1.

(4) For provisions relating to the time 
for performance of an act when the last 
day prescribed for performance falls on 
Saturday, Sunday, or a legal holiday, see 
§ 301.7503-1 of this chapter (Regulations 
on Procedure and Administration).

(d) Stock to which this section applies. 
The rules of this section shall apply to 
any full share of stock acquired pursuant 
to the exercise of any qualified or re­
stricted stock option, or any option 
granted under an employee stock pur­
chase plan, irrespective of whether the 
transfer of stock pursuant to such ex­
ercise qualified for the special tax treat­
ment of section 421 and the regulations 
thereunder. In addition, the rules of 
paragraph (b) of this section shall apply 
to any full shares of stock received in 
respect of stock which was originally ac­
quired pursuant to the exercise of an 
option described in the preceding sen-
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tence. See section 425(b). For defini­
tions of the terms “exercise” and “trans­
fer” see paragraphs (f) and (g) of 
§ 1.421-7. A return is required under 
paragraph (b) of this section irrespec­
tive of whether the transfer of title con­
stitutes a disposition of such stock as 
defined by section 425 (c ) .
§ 1.6039—2 Statements to persons with 

respect to whom information is fur­
nished.

(a) Requirement and form of state­
ment. Every corporation -required to 
make a return on Form 3921 or 3922 
under section 6039(a) and § 1.6039-1 
shall furnish to each person whose .iden­
tifying number is (or should be) shown 
on such return a written statement con­
taining the information required to be 
shown on such return. This requirement 
may be met by furnishing a copy of the 
appropriate return to such person. A 
statement shall be considered to be fur­
nished to a person within the meaning 
of this section if it is mailed to such 
person at his last known address.

(b) Time for furnishing statements— 
(1) In general. Each statement re­
quired by this section to be furnished 
to any person for a calendar year shall 
be furnished to such person on or before 
January 31 of the year following the year 
for which the statement is required.

(2) Extension of time. For good cause 
shown upon written application of the 
corporation required to furnish state­
ments under this section, the district 
director may grant an extension of time 
not exceeding 30 days in which to fur­
nish such statements. The application 
shall be addressed to the district direc­
tor with whom the income tax returns of 
the applicant-corporation^ are filed and 
shall contain a full recital of the reasons 
for requesting the extension to aid the 
district director in determining the pe­
riod of the extension, if any, which will 
be granted. Such a request in the form 
of a letter to the district director signed 
by the applicant (or its agent) will suf­
fice as an application. The application 
shall be filed on or before the date pre­
scribed in subparagraph (1) of this para­
graph for furnishing the statements re­
quired by this section.

(3) Last day for furnishing statement. 
For provisions relating to the time for 
performance of an act when the last day 
prescribed for performance falls on Sat­
urday, Sunday, or a legal holiday, see 
§ 301.7503-1 of this chapter (Regulations 
on Procedure and Administration)^

(c) Penalty. For provisions relating 
to the penalty provided for failure to fur­
nish a statement under this section, see 
§ 301.6678-1 of this chapter (Regulations 
on Procedure and Administration).

P ar. 13. Paragraph (c) of § 1.6071-1 
is amended to read as follows:
§ 1,6071—1 Time for filing returns and 

other documents. 
* * * * *

(c) Time for filing certain informa­
tion returns. (1) For provisions relating 
to the time for filing returns of partner­
ship income, see paragraph (e) (2) of 
§ 1.6031-1.

(2) For provisions relating to the time 
for filing information returns by banks 
with respect to common trust funds, 
see § 1.6032-1.

(3) For provisions relating to the time 
for filing information returns by certain 
organizations exempt from taxation un­
der section 501(a), see paragraph (e) of 
§ 1.6033-1.

(4) For provisions relating to the time 
for filing returns by trusts claiming 
charitable deductions under section 642
(c )  , see paragraph (c) of § 1.6034-1.

(5) For provisions relating to the time 
for filing information returns by officers, 
directors, and shareholders of foreign 
personal holding companies, see §§ 1.- 
6035-1 and 1.6035-2.

(6) For provisions relating to the time 
for filing information returns with re­
spect to certain stock option transactions, 
see paragraph (c) of § 1.6039-1.

(7) For provisions relating to the time 
for filing information returns by persons 
making certain payments, see § 1.6041-6.

(8) For provisions relating to the time 
for filing information returns regarding 
payments of dividends, see paragraph
(d) of § 1.6042-1, and paragraph (c) of 
§ 1.6042-2 (relating to returns for calen­
dar years after 1962).

(9) For provisions relating to the time 
for filing information returns by corpo­
rations with respect to contemplated 
dissolution or liquidations, see para­
graph (a) of § 1.6043-1.
^  (10) For provisions relating to the 
time for filing information returns by 
corporations with respect to distribu­
tions in liquidation, see paragraph (a) 
of § 1.6043-2.

(11) For provisions relating to the 
time for filing information returns with 
respect to payments of patronage divi­
dends, see paragraph (b) of § 1.6044-1, 
and paragraph (d) of § 1.6044-2 (relat­
ing to returns for calendar years after 
1962).

(12) For provisions relating to the 
time for filing information returns with 
respect to formation or reorganization 
of foreign corporations, see § 1.6046-1.

(13) For provisions relating to the 
time for filing information returns re­
garding certain payments of interest, 
see paragraph (c) of § 1.6049-1.

(14) For provisions ^relating to the 
time for filing information returns with 
respect to payment of wages in the form 
of group-term life insurance, see para­
graph (b) of § 1.6052-1.

Par. 14. Paragraph (b) of § 1.6091-1 
is amended to read as follows:
§ 1.6091—1 Place for filing returns or 

other documents. 
* * * * *

(b) Place for filing certain informa­
tion returns. (1) For the place for filing 
returns of partnership income, see para­
graph (e ) (1) of § 1.6031-1.

(2) For the place for filing informa­
tion returns by banks with respect to 
common trust funds, see § 1.6032-1.

(3) For the place for filing informa­
tion returns by certain organizations 
exempt from taxation tinder section 
501(a), see paragraph (e) of § 1.6033-1.

(4) For the place for filing informa­
tion returns by trusts claiming chari­
table deductions under section 642(c), 
see paragraph (c) of §1.6034-1.

(5) For the place for filing informa­
tion returns by officers, directors, and 
shareholders of foreign personal hold­
ing companies, see paragraph (d) of 
§ 1.6035-1 and paragraph (d) of 
§ 1.6035-2.

(6) For the place for filing informa­
tion returns relating to certain stock op­
tion-transactions, see paragraph (c) of 
§ 1.6039-1.

(7) For the place for filing returns of 
information reporting certain payments 
on Forms 1099 and 1096, see § 1.6041-6.

(8) For the place for filing returns of 
information regarding payments of divi­
dends, see paragraph (d) of § 1.6042-1 
and paragraph (c) of § 1.6042-2 (relat­
ing to returns for calendar years after 
1962).

(9) For the place for filing informa­
tion returns by corporations relating to 
contemplated-dissolution or liquidation, 
see paragraph (a) of § 1.6043-1.

(10) For the place for filing informa­
tion returns by corporations relating to 
distributions in liquidation, see para­
graph (a) of § 1.6043-2.

(11) For the place for filing returns of 
information regarding payments of pa­
tronage dividends, see paragraph (b) of 
§ 1.6044-1, and paragraph (d) of 
§ 1.6044-2 (relating to returns for calen­
dar years after 1962).

(12) For the place for filing informa­
tion returns relating, to formation or 
reorganization of foreign corporations, 
see paragraph (e) of § 1.6046-1.

(13) For the place for filing informa­
tion returns regarding certain p a y m e n ts  
of interest, see paragraph (c) of 
§ 1.6049-1.

(14) For the place for filing informa­
tion returns with respect to payment of 
wages in the form of group-tênn life in­
surance, see paragraph (b) of § 1.6052-1.

Par. 15. Section 301.6652 is amended 
by revising section 6652 (a ), and by add­
ing a historical note. These amended 
and added provisions read as follows: __
§ 301.6652 Statutory provisions; failure 

to file certain information returns.
S e c. 6652. F a i lu r e  t o  f i l e  c e r t a in  in fo r m a ­

t io n  r etu rn s-— (a ) R e t u r n s  r e la t in g  to  p ay ­
m e n t s  o f  d iv id e n d s , e t c . ,  a n d  c e r t a in  tran s­
f e r s  o f  s t o c k .  I n  th e  case o f each  failure

(1 )  T o  file  a  s ta te m e n t o f th e  aggregate
a m o u n t o f p ay m en ts to  a n o th e r  person re­
q u ired  by  se c tio n  6 0 4 2 (a ) (1 ) (re la tin g  to  pay­
m e n ts  o f div idends agg reg atin g  $10 or m ore), 
se c tio n  6 0 4 4 (a ) ( 1 ) (re la tin g  to  paym ents or 
p a tro n ag e div idends agg reg atin g  $10 or 
m o re ) , or se c tio n  6 0 4 9 (a ) (1 )  (re la tin g  to 
p ay m en ts o f in te r e s t  agg reg ating  $10 or 
m o r e ) , , ,

(2 )  T o  m ake a  re tu rn  requ ired  by section 
6 0 3 9 (a ) (re la tin g  to  re p o rtin g  in fo rm atio n  in 
co n n e c tio n  w ith  c e r ta in  o p tio n s) w ith  respec 
to  a  tr a n s fe r  o f s to ck  o r a  tra n s fe r  of legal 
t i t le  to  s to ck , or

(3 ) T o  m ak e a  re tu r n  requ ired  by section 
6 0 5 2 (a ) (re la tin g  to  rep o rtin g  paym en t oi 
w ages in  th e  fo rm  o f g ro u p -term  life  in ­
su ra n ce) w ith  resp ect to  g ro u p -term  life  in ­
su ra n ce  on  th e  l ife  o f an  em ployee, on tne 
d a te  p rescribed  th e re fo r  (d eterm ined  wi 
regard  to  an y  ex ten s io n  o f tim e  fo r filin g ), 
u n less  i t  is  show n th a t  su ch  fa ilu re  is due 
to  reaso n ab le  cau se an d  n o t  to  w illfu l ne
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gleet, th ere  sh a ll he p aid  (u p on  n o tic e  an d  
demand by th e  S e cre ta ry  or h is  d eleg ate  an d  
in th e  sam e m a n n e r as t a x ) ,  by  th e  person  
failing to  file  a  s ta te m e n t re ferred  to  in  p a ra ­
graph ( 1 ) o r fa ilin g  to  m ak e a  re tu r n  r e ­
ferred to  in  p arag rap h  (2 ) o r ( 3 ) ,  $10 fo r  
each su ch  fa ilu re , b u t  th e  to ta l  a m o u n t im ­
posed on  th e  d e lin q u e n t p erson  fo r  a ll  su ch  
failures d u rin g  an y  ca len d ar year sh a ll n o t 
exceed $25,000.

* * * * *
[Sec. 6652 as am en d ed  by sec. 85, T e c h n ica l 
Am endm ents A ct 1958 ( 72 S t a t .  1664) ; sec. 
19(d ), Rev. A ct 1962 (7 6  S t a t .  1 0 5 7 ); sec. 
221( b ) ( 2 ) ,  R ev . A ct 1964 (78  S t a t .  7 4 ) ]

Par. 16. The last sentence of para­
graph (a) (1) of § 301.6652-1 is revised, 
and paragraphs (c), (d) and (e) of 
§ 301.6652-1 are deleted, and new para­
graphs (c), (d), (e), (f) and (g) are 
added thereto. These revised and added 
provisions read as follows:
§ 301.6652—1 Failure to file certain in­

formation returns.
(a) Returns with respect to payments 

made in calendar years after 1962— (1) 
Payments of dividends, interest, or pa­
tronage dividends aggregating $10 or 
more. In the case of each failure to file 
a statement required by—

(i) Section 6042(a) (1), relating to in­
formation returns with respect to pay­
ments of dividends aggregating $10 or 
more in a calendar year, in effect with 
respect to payments made after Decem­
ber 31, 1962,

(ii) Section 6044(a)(1), relating to 
information returns with respect to cer­
tain payments by cooperatives aggre­
gating $10 or more in a calendar year, 
in effect with respect to payments made 
on or after the first day of the first taxa­
ble year of the cooperative beginning 
after December 31, 1962, with respect to 
patronage occurring oh or after such 
first day, or

(iii) Section 6049(a)(1), relating to 
information returns with respect to pay­
ments of interest aggregating $10 or 
more in a calendar year, in effect with 
respect to payments made after Decem­
ber 31, 1962, and the regulations under 
such section, within the time prescribed 
for filing such statement (determined 
with regard to any extension of time for 
filing), there shall be paid by the person 
failing to so file the statement $10 for 
each such statement not so filed. How­
ever, the total amount imposed on the 
delinquent person for all such failures 
under section 6652(a) and this section 
during any calendar year shall not ex­
ceed $25,000.

* * * * *
(c) Returns with respect to reporting 

payments of wages in the form of group- 
term life insurance provided in a calen­
dar year after December 31, 1963. In 
the case of each failure to file a return 
required by section 6052(a), relating to 
reporting payment of wages in the form 
of group-term life insurance provided 
for any employee on his life in a calen­
dar year after December 31, 1963, and 
fhe regulations under such section, 
within the time prescribed for filing 
such return (determined with regard to 
any extension of time for filing), there 
shall be paid by the person failing to
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so file such return $10 for each such re­
turn not so filed. However, the total 
amount imposed on the delinquent per­
son for all such failures under section 
6652(a) and this section during any cal­
endar year shall not exceed $25,000.

(d) Returns with respect to transfer 
of stock or record title thereto pursuant 
to options exercised on or after January 
1, 1964. In the case of each failure to 
file a statement of the transfer of stock 
or of record title thereto as required by 
section 6039(a) and the regulations un­
der such section within the time pre­
scribed for filing such statement (deter­
mined with regard to any extension of 
time for filing), there shall be paid by 
the corporation failing to so file such 
statement, $10 for each such statement 
not so filed. However, the total amount 
imposed on the delinquent corporation 
for all such failures under section 6652
(a) and this section during any calendar 
year shall not exceed $25,000.

(e) Manner of payment. The pen­
alty imposed under section 6652 and this 
section on any person shall be paid in the 
same manner as tax upon the issuance of 
a notice and demand therefor.

(f) Showing of reasonable cause. The 
penalty imposed by section 6652 shall not 
apply with respect to a failure to file a 
statement within the time prescribed if 
it is established to the satisfaction of the 
district director or the director of the 
regional service center that such failure 
was due to reasonable cause and not to 
willful neglect. An affirmative showing 
of reasonable cause must be made in the 
form of a written statement, containing 
a declaration that it is made under the 
penalties of perjury, setting forth all the 
facts alleged as a reasonable cause.

(g) Alcohol and tobacco taxes. For 
penalties for failure to file certain infor­
mation returns with respect to alcohol 
and tobacco taxes, see, generally, sub­
title E of the Code.

P a r . 17. Section 301.6678 is amended 
by revising section 6678 and by adding 
a historical note. These amended and 
added provisions read as follows:
§ 301 .6678 Statutory provisions; fail­

ure to furnish certain statements.
Sec. 6678. F a ilu r e  t o  fu r n is h  c e r t a in  s t a t e ­

m e n ts .  I n  th e  case o f  each  fa ilu re  to  fu rn ish  
a  s ta te m e n t u n d er se c tio n  6 0 3 9 (b ) ,  6 0 4 2 (c ) ,  
6 0 4 4 (e ) ,  6 0 4 9 (c )  an d  6 0 5 2 (b ) o n  th e  d a te  
p rescribed  th e re fo r  t o  a  p erson  w ith  re sp ect 
to  w hom  a  re tu r n  h a s  b een  m ade u n d er se c ­
tio n  6 0 3 9 (a ) ,  6 0 4 2 ( a ) ( 1 ) ,  6 0 4 4 ( a ) ( 1 ) ,  6049 
( a ) ( 1 ) ,  or 6 0 5 2 (a ) ,  resp ectiv ely , u n less  i t  is  
sh ow n  t h a t  su ch  fa ilu re  is  due to  reaso n ­
ab le  cau se  an d  n o t to  w illfu l n eg lec t, th e re  
sh a ll b e  paid  (u p o n  n o tic e  an d  d em an d  by 
th e  S e cre ta ry  o r h is  d eleg ate  an d  in  th e  sam e 
m a n n e r as t a x ) ,  b y  th e  p erson  fa ll in g  to  so 
fu rn is h  th e  s ta te m e n t, $10 fo r  ea ch  su ch  
s ta te m e n t n o t so  fu rn ish e d , b u t  th e  to ta l  
a m o u n t im posed o n  th e  d e lin q u e n t p erson  
fo r  a ll  su ch  fa ilu re s  d u rin g  an y  ca len d ar 
y ear sh a ll n o t exceed $25,000.
[S e c . 6678 a s  added by sec. 1 9 (e ) ,  R ev . A ct 
1962 (76  S t a t .  1058) an d  as am ended by  secs. 
2 0 4 (c )  ( 2 ) ,  2 2 1 (b ) ( 3 ) ,  R ev . A ct 1964 (78  S t a t .  
37 , 7 5 )]

P a r . 18. Paragraph (a) of § 301.6678-1 
is amended by adding thereto new sub- 
paragraphs (4) and (5). These added 
provisions read as follows:

8815

§ 301.6678—1 Failure to furnish state­
ments.

(a) In general. * * *
(4) Under s e c t i o n  6039(b) and 

§ 1.6039-2 to a person with respect to 
whom a return has been made under sec­
tion 6039(a), relating to information re­
turns with respect to certain stock op­
tion transactions occurring in a calendar 
year, or

(5) Under s e c t i o n  6052(b) and 
§ 1.6052-2 to a person with respect to 
whom a return has been made under 
section 6052(a), relating to information 
returns with respect to payment of wages 
in the form of group-term life insurance 
provided for an employee on his life.

* * * * *
(S e c . 7805, In te r n a l R ev en u e Code o f 1954; 
68A S t a t .  917; 26  U .S.C . 7805)

[P .R . D oc. 66 -6 9 2 3 ; P iled , Ju n e  23, 1966; 
8 :4 7  a .m .]

Title 46— SHIPPING
Chapter IV— Federal Maritime 

Commission
SUBCHAPTER B— REGULATIONS AFFECTING MAR­

ITIME CARRIERS AND RELATED ACTIVITIES
[G en era l O rder 15; Arndt. I ]

PART 533— FILING OF TARIFFS BY 
TERMINAL OPERATORS

Compliance
On October 5, 1965, the Federal Mari­

time Commission published in the F e d ­
e r a l  R e g is t e r  final rules governing the 
filing of tariffs by terminal operators 
(30 F.R. 12681). The rules provided that 
terminal operators were required to 
comply with the rules within 180 days 
from the effective date of the rules. 
Thereafter, certain railroads which op­
erate terminal facilities petitioned the 
U.S. Court of Appeals for the District of 
Columbia Circuit to review the rules, 
alleging inter alia that the rules were 
invalid because the Commission was at­
tempting to exercise jurisdiction com­
mitted by Congress to the Interstate 
Commerce Commission. The railroads 
apparently construed the Commission’s 
notice promulgating the rules as evi­
dence of an intent by the Commission to 
regulate the regulations and practices 
of terminal facilities insofar as cargo 
carried to or from piers by railroads is 
concerned, and since the Interstate Com­
merce Commission regulates the rates, 
regulations and practices of terminal 
facilities utilized by and for rail traffic, 
the railroads anticipated the exercise of 
concurrent jurisdiction by the two agen­
cies, something they assert is prohibited 
by section 33 of the Shipping Act, 1933.

Following the filing of the petition to 
review in the court of appeals, we post­
poned the effective date of the rules 
until the court disposed of the review 
suit (31 F.R. 2429). On March 9, 1966, 
the railroads, the Federal Maritime 
Commission, and the United States 
moved the court of appeals to stay all 
proceedings in the case until May 16,
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1966, in order to allow the Interstate 
Commerce Commission opportunity to 
consider the problems iaised by the case 
and determine whether or not it should 
intervene. On March 18, 1966, the court 
granted the motion to stay. Subse­
quently, we proposed certain changes in 
the rules and in our opinion promulgat­
ing the rules to the Interstate Commerce 
Commission in order to satisfy the objec­
tion of that Commission. The Inter­
state Commerce Commission agreed that 
the changes satisfied their objection, and, 
accordingly, we moved the court of ap­
peals on May 18, 1966, for leave to 
amend the rules. On June 13, 1966 the 
court granted the motion—
conditioned upon (1) the Commission’s 
issuance of the amended order within 
15 days from the date of this order and
(2) the Commission’s agreement to stay 
the effectiveness of its order pending 
final disposition of this case in this 
court, * * *
We accept those conditions.

In promulgating the rules in question, 
the Federal Maritime Commission did 
not intend to decide the question of 
whether it has jurisdiction over regula­
tions and practices of railroad-operated 
terminals insofar as cargo carried to or 
from the piers by railroads is concerned. 
In promulgating the rules, the Federal. 
Maritime Commission is simply requir­
ing that railroad-operated terminals 
which handle cargo delivered by modes 
of transportation other than rail, file 
with this Commission all separately 
stated terminal rates and rules and reg­
ulations affecting those rates.

A reading of our opinion promulgat­
ing the rules under review indicates to us 
that it is susceptible of an interpreta­
tion that we asserted jurisdiction to reg­
ulate regulations and practices relating 
to rail traffic.

The following portion of our opinion 
provides the basis for that inter­
pretation:

Sp ecific  ch arg es fo r  m a rin e  te rm in a l serv­
ices  p erform ed  in  c o n n e c tio n  w ith  cargo  
m ovin g on  com m on  ca rrie rs  by  w ater, how ­
ever, a re  s u b je c t  to  F ed era l M aritim e C om ­
m issio n  ju r isd ic tio n . I f  th e  fu n c t io n  is  o f 
a  m a rin e  te rm in a l n a tu re , n o  m a tte r  w h at 
th e  id e n tity  o f th e  p erson  p erform in g  su ch  
fu n c tio n , i t  is  s u b je c t  to  F ed era l M aritim e 
C om m ission  ju r isd ic tio n . I f  th e  C om m ission  
w ere to  re g u la te  on ly  th e  serv ices perform ed  
b y  ra ilro ad  m a rin e  te rm in a ls  in  c o n n e c tio n  
w ith  tr u c k  traffic, an d  n o t reg u la te  id e n tica l 
serv ices p erform ed  fo r  ra il  trafflo, th e  door 
w ould b e  open  to  d isc rim in a tio n  by railroad s 
a g a in st tr u c k  cargo  in  fav o r o f th e ir  ow n 
ra il  cargo.

We hereby strike the foregoing quotation 
from our previous opinion.

Additionally, we think that any burden 
on the railroads resulting from duplica­
tion of tariff filings will be greatly mini­
mized by the following change. We are 
allowing terminal operators who file 
tariffs with the Interstate Commerce 
Commission to file with us copies of 
those tariffs rather than requiring them 
to prepare new tariffs for filing only 
with us. Many of the railroads have 
been following this procedure in the past

even though there have not been any 
formal requirements relating to tariff 
filings with this Commission.

Therefore, pursuant to section 4 of the 
Administrative Procedure Act (5 U.S.C. 
1003) and sections 17, 21, and 43 of the 
Shipping Act, 1916 (46 U.S.C. 816, 820, 
and 841a), § 533.5 of Title 46, CFR, is 
hereby amended by the addition of the 
following sentence:
§ 533.5 Compliance with this part and 

other terminal tariff filing require­
ments. »

* * * Terminal Operators who file 
tariffs with the Interstate Commerce 
Commission pursuant to statute or rule 
of that Commission may satisfy the re­
quirements of this part by filing with the 
Federal Maritime Commission a  copy of 
any such tariff filed with the Interstate 
Commerce Commission.

The Commission is of the opinion that 
the notice and public procedure afforded 
by section 4(a) of the Administrative 
Procedure Act (5 U.S.C. 1003) are un­
necessary in this instance, as this amend­
ment clarifies the intent of the original 
order and relieves restrictions imposed 
by the rules as originally issued. In ac­
cordance with our notice issued pre­
viously and as recited above, the effec­
tive date of these rules is postponed 
pending disposition by the Court of Ap­
peals of the review suit now pending.

By the Commission.
[ s e a l ] T h o m a s  L i s i ,

Secretary.
[F .R . D oc. 6 6 -6929 ; F iled , J u n e  23, 1966;

8 :4 8  a.m .]

Title 49— TRANSPORTATION
Chapter I—Interstate Commerce 

Commission
SUBCHAPTER A— GENERAL RULES AND 

REGULATIONS 
[S .O . 983—A]

PART 95— CAR SERVICE 
Distribution of Boxcars

At a session of the Interstate Com­
merce Commission, Railroad Safety and 
Service Board, held in Washington, D.C., 
on the 20th day of June A.D. 1966.

Upon further consideration of Service 
Order No. 983 (31 F.R. 6060, 7469) and 
good cause appearing therefor:

It is ordered, That:
Section 95.983 Distribution of Boxcars, 

be and it is ordered vacated and set 
aside.
(S ecs . 1, 12, 15, 24  S ta t .  379, 383, 384, as 
am en d ed ; 49 U .S.C . 1, 12, 15, 1 7 (2 ) .  I n t e r ­
p re ts  o r applies sebs. 1 (1 0 - 1 7 ) ,  1 5 (4 ) ,  40  S t a t .  
101, as am en ded 54 S ta t .  911; 49 U .S.C . 1 (1 0 -  
1 7 ) ,  1 5 (4 ) ,  1 7 ( 2 ) )

It is further ordered, That this order 
shall become effective at 11:59 p.m., 
June 21, 1966; that copies of this order 
and direction shall be served upon the 
Association of American Railroads, Car 
Service Division, as agent of the rail­
roads subscribing to the car service and

per diem agreement under the terms of 
that agreement; and that notice of the 
order shall be given to the general public 
by depositing a copy in the office of the 
Secretary of the Commission at Wash­
ington, D.C., and by filing it with the 
Director, Office of the Federal Register.

By the Commission, Railroad Safety 
and Service Board.

[ s e a l ] H. N e i l  G a r so n ,
Secretary.

[F .R . D oc. 6 6 -6932 ; F iled , Ju n e  23, 1966;
8 :4 8  a .m .j

[R ev . S .O . 985—A]

PART 95— CAR SERVICE 
Distribution of Boxcars

At a session of the Interstate Com­
merce Commission, Railroad Safety and 
Service Board, held in Washington, D.C., 
on the 20th day of June A.D. 1966.

Upon further consideration of Revised 
Service Order No. 985 (31 F.R. 7468, 
8064) and good cause appearing 
therefor:

It is ordered, That:
Section 95.985 Distribution of boxcars, 

be and it is ordered vacated and set 
aside.
(S ecs . 1, 12, 15, 24  S ta t .  379, 383, 384, as 
am en ded ; 49 U .S.C . 1, 12, 15, 1 7 (2 ) .  In te r ­
p re ts  o r applies secs. 1 (1 0 - 1 7 ) ,  1 5 (4 ) ,  40 S ta t. 
101, as am en ded 54 S ta t .  911; 49 U.S.C . 1(10— 
1 7 ), 1 5 ( 4 ) ,1 7 ( 2 ) )

It is further ordered, That this order 
shall become effective at 11:59 pm., 
June 21, 1966; that copies of this order 
and direction shall be served upon the 
Association of American Railroads, Car 
Service Division, as agent of the rail­
roads subscribing to the car service and 
per diem agreement under the terms of 
that agreement; and that notice of the 
order shall be given to the general public 
by depositing a copy in the office of the 
Secretary of the Commission at Wash­
ington, D.C., and by filing it with the 
Director, Office of the Federal Register.

By the Commission, Railroad Safety 
and Service Board.

[ s e a l ] H. N e i l  G a r so n ,
Secretary.

[F .R . D oc. 6 6 -6933 ; F iled , Ju n e  23, 1966;
8 :4 8  a .m .j

[S .O . 986]

PART 95— CAR SERVICE 
Distribution of Boxcars

At a session of the Interstate Com- 
nerce Commission, Railroad Safety and 
Service Board, held in Washington, D.C., 
>n the 21st day of June A.D., 1966.

It appearing, that there is presently a 
shortage of boxcars to meet current re- 
luirements on the railroads named in 
paragraph (a) herein; that forthcoming 
jrain harvests will further greatly de­
plete an inadequate supply of boxcars, 
h at prompt and uninterrupted move- 
nent of grains from farms to terminals is 
essential to prevent spoilage and con-
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sequent great economic loss; that con­
tinued movement of grains from termi­
nals to markets and to ports is essential 
for the national economy and to enable 
the nation to meet its foreign aid com­
mitments; that these railroads must also 
continue to furnish boxcars to shippers 
of other commodities in order to prevent 
the closing of industries and unemploy­
ment of their personnel; that present 
regulations and practices with respect 
to the use, supply, control, movement, 
distribution, exchange, interchange, and 
return of boxbars owned by these rail­
roads are ineffective. It  is the opinion 
of the Commission that an emergency 
exists requiring immediate action to 
promote car service in the interest of the 
public and the commerce of the people. 
Accordingly, the Commission finds that 
notice and public procedure are imprac­
ticable and contrary to the public inter­
est, and that good cause exists for making 
this order effective upon less than thirty 
days’ notice.

It is ordered, That:
§ 95.986 Service Order 986.

(a) Distribution of boxcars; applica­
tion:

(1) This section shall apply to box­
cars owned by the railroads listed below:
Chicago & N orth  W estern  R ailw ay  Co., 
Chicago, M ilw aukee, S t .  P a u l & P a cific  R a il­

road Co.,
Great N orthern  R ailw ay  Co.,
Northern P a cific  R ailw ay  Co.,
Soo Line R a ilro ad  Co.,
Union P acific  R a ilro ad  Co.

(2) The term “boxcars” as used in this 
section means plain unequipped boxcars 
of fifty feet six inches or less inside 
length.

(3) The provisions of this section shall 
apply to intrastate, interstate, and for­
eign commerce.

(b) Each common carrier by railroad 
subject to the Interstate Commerce Act 
shall observe, enforce, and obey the fol­
lowing rules, regulations, and practices 
with respect to its car service:

(1) Withdraw all boxcars described in 
Paragraph (a) of this section from dis­
tribution and return to owners empty ex­
cept as otherwise provided in subpara­
graphs (2), (3), (4), and (5) of this 
Paragraph.

(2) Boxcars defined in paragraph (a) 
or this section available empty at a sta­
tion other than a junction with the owner 
thay be loaded to stations on or via the 
owner, or to any station which is closer to 
the owner than the point where loaded.

. Boxcars defined in paragraph (a) 
or this section available empty at a junc­
tion with the owner must be delivered to 
the owner at that junction, either loaded 
or empty.

Boxcars defined in paragraph (a) 
™ u ,1!  section may not be backhauled, 
or neld empty more than 24 hours await- 
hg placement for loading for the pur­

pose of obtaining a load as authorized 
™ ^»Paragraphs (2) and (3) of this 
Paragraph.
nf  ̂ • ■ '̂^arrier named in paragraph (a) 

“us section will handle boxcars of 
¡¡"Ier carriers named in that section 

aer the provisions of subparagraphs

(1), (2), (3), and (4) of this paragraph 
and of paragraph (c) of this section.

(c) No common carrier by railroad 
subject to the Interstate Commerce Act 
shall accept from shipper any boxcar 
defined in paragraph (a) of this sec­
tion for movement contrary to the pro­
visions of paragraph (b) of this section.

(d) Effective date: This section shall 
become effective at 12:01 a.m., July 1, 
1966.

(e) Expiration date: This section shall 
expire at 11:59 p.m., July 31,1966, unless 
otherwise modified, changed, or sus­
pended by order of this Commission. 
(S ecs . 1, 12, 15, 24  S t a t .  379, 383, 384, as 
an jen d ed ; 49 U .S.C . 1, 12, 15, 1 7 (2 ) .  I n te r ­
p re ts  o r ap p lies secs. 1 (1 0 -1 7 1 , 1 5 (4 ) ,  40 
S t a t .  101, as am en ded 54 S t a t .  911; 49 U .S.C . 
1 (1 0 - 1 7 ) ,  1 5 (4 ) ,  1 7 (2 ) )

It is further ordered, That a copy of 
this order and direction shall be served 
upon the Association of American Rail­
roads, Car Service Division, as agent of 
all the railroads subscribing to the car 
service and per diem agreement under 
the terms of that agreement; and that 
notice of this order be given to the gen­
eral public by depositing a copy in the 
office of the Secretary of the Commis­
sion at Washington, D.C., and by filing 
it with the Director, Office of the Federal 
Register.

By the Commission, Railroad Safety 
and Service Board.

[seal] H. Neil Garson,
Secretary.

[F JR . D oc. 66 -6 9 3 4 ; F iled , J u n e  23, 1966; 
8 :4 8  a .m .]

Title 50— WILDLIFE AND 
FISHERIES

Chapter I— Bureau of Sport Fisheries 
and Wildlife, Fish and Wildlife 
Service, Department of the Interior

SUBCHAPTER B— HUNTING AND POSSESSION 
OF WILDLIFE

PART 10— MIGRATORY BIRDS
Hunting Seasons for Puerto Rico 

and Virgin Islands
On page 7479 of the F ederal R egister 

of May 24, 1966, there was published a 
notice of proposed rule making to issue 
regulations governing the hunting of 
doves and pigeons in Puerto Rico and the 
Virgin Islands.

Interested persons were given 30 days 
in which to submit written comments, 
suggestions, or objections regarding the 
proposed regulations.

No objections have been received and 
the proposed regulations are hereby 
adopted without change and are set 
forth below.
§ 10.52 Migratory game bird hunting 

seasons for Puerto Rico and the Vir­
gin Islands.

Subject to the applicable provisions of 
the preceding sections of this part, the 
open seasons (dates inclusive), the shoot­
ing hours, and the daily bag and posses­
sion limits on the species designated in 
this section are prescribed as follows:

(a) Puerto Rico.

Doves (all spe- - 
cies) (singly or 

in the aggregate)

Pigeons (all spe­
cies) (singly or 

in the aggregate)

Daily bag lim it.-. 15 8 ‘
Possession lim it.— 15 8 i

Open season dates. July 2 to Sept. 
18, 1966.

July 2 to Sept. 
18, 1966.

Shooting hours___ One-half hour before sunrise until 
sunset.

1 On Mona Island the dally bag and possession limit on 
pigeons is 15, singly or in the aggregate of all species.

(b) Virgin Islands.

Doves (all 
species) (singly 

or in the 
aggregate)

Pigeons * 
(red-neck only)

Daily bag limit__ 10 5
Possession lim it... 10 10

Open season dates. July 15 to Sept. 
1, 1966.

July 15 to Sept. 
1, 1966.

Shooting hours___ One-half hour before sunrise until 
sunset.

1 Closed season on all species of pigeons except those 
known locally as red-neck pigeons.

Effective date. T h ese regulations 
shall be effective as of June 27,1966.

J ohn S. Gottschalk, 
Director, Bureau of 

Sport Fisheries and Wildlife. 
J une 24, 1966.

[F .R . D oc. 66 -6 8 3 7 ; F iled , Ju n e  23, 1966; 
8 :4 5  a .m .]

SUBCHAPTER C— THE NATIONAL WILDLIFE 
REFUGE SYSTEM

PART 32— HUNTING 
Montezuma National Wildlife Refuge, 

New York
On page 7061 of the F ederal R egister 

of May 13, 1966, there was published a 
notice of a proposed amendment to 
§32.11 and 32.21 of Title 50, Code of 
Federal Regulations. < The purpose of 
this amendment is to provide for public 
hunting of migratory game birds and up­
land game on Montezuma National 
Wildlife Refuge, N.Y., as legislatively 
permitted.

Interested persons were given 30 days 
in which to submit written comments, 
suggestions, or objections with respect 
to the proposed amendment. No com­
ments, suggestions, or objections have 
been received. The proposed amend­
ment is hereby adopted without change.

Since this amendment benefits the 
public by relieving existing restrictions 
on hunting, it shall become effective upon 
publication in the F ederal R egister. 
(Sec. 10, 45 Stat. 1224; 16 U.S.C. 715i and 
sec. 4, 48 Stat. 451, as amended, 16 U.S.C. 
718d.)

1. Section 32.11 is amended by the ad­
dition of the following area as one where 
hunting of migratory game birds is 
authorized:
§ 32.11 List of open areas; migratory 

game birds.
* * * * *
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New Y ork

MONTEZUMA NATIONAL WILDLIFE REFUGE 
* * * * *

2. Section 32.21 Is amended by the ad­
dition of the following area as one where 
hunting of upland game is authorized:
§ 32.21 List of open areas; upland game. 

* * *  * *
New Y ork

MONTEZUMA NATIONAL WILDLIFE REFUGE

J ohn S. Gottsohalk, 
Director.

J une 16,1966.
[F .R . D oc. 66 -6 9 1 6 ; F iled , Ju n e  23, 1966; 

8 :4 7  a m .]
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Proposed Rule Making
DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service 
[ 50 CFR Part 26 1

RESTRICTED OR PROHIBITED ACTS
Use of Artificial Lights_on Refuges
Notice is hereby given that pursuant 

to the authority vested in the Secretary 
of the Interior by the Migratory Bird 
Conservation Act of February 18, 1929, 
as amended (45 Stat. 1222; 16 U.S.C. 
715), and other acts (R.S. 161, as amend­
ed, sec. 2, 33 Stat. 614, as amended, sec. 
5, 43 Stat. 651, secs. 4, 2, 48 Stat. 402, as 
amended 1270, sec. 4, 76 Stat. 654; 5 
U.S.C. 22, 16 U.S.C. 685, 725, 690d, 664; 
16 U.S.C. 460k.), it is proposed to amend 
50 CFR 26.11 as set forth below. The 
purpose of this amendment is to allow 
the use of spotlights for the hunting of 
certain species such as raccoons and 
opossums on areas within the National 
Wildlife Refuge System. It has been de­
termined that this use will aid in the 
proper control of these animals on areas 
where they interfere with the manage­
ment of migratory birds.

It is the policy of the Department of 
the Interior, whenever practicable, to 
afford the public an opportunity to par­
ticipate in the rule making process. 
Accordingly, interested persons may sub­
mit written comments, suggestions, or 
objections with respect to the proposed 
amendment to the Director, Bureau of 
Sport Fisheries and Wildlife, Washing­
ton, D.C., 20240, within 30 days of the 
date of publication of this notice in the 
F ederal R egister.

1. Section 26.11 is amended to read 
as follows:
§ 26.11 Artificial lights.

No person shall use or direct the rays 
of a spotlight or other artificial light, or 
automotive headlights for the purpose 
of spotting, locating or taking any ani­
mal within the boundaries of any wild­
life refuge area or along rights-of-way 
for public or private roads within a 
wildlife refuge area, except under the 
Provisions of this subchapter.

J ohn S. Gottschalk,
Director. »

J u n e  20, 1966.
[F.R. Doc. 66 -6917 ; F iled , Ju n e  23, 1966;

8:47 a.m.]

DEPARTMENT OF AGRICULTURE
Agricultural Stabilization and 

Conservation Service
[7 CFR Part 7251

FLUE-CURED TOBACCO
Notice of Determinations To Be Made 

With Respect to Regulations Per­
taining to Farm Acreage Allotments 
and Farm Marketing Quotas for the
1966—67 and Subsequent Market­
ing Years

Pursuant to the authority contained 
in applicable provisions of the Agricul­
tural Adjustment Act of 1938, as 
amended and supplemented, the Depart­
ment is preparing to revise and consoli­
date the regulations for the establishing 
of farm acreage allotments and market­
ing quotas, the issuance of marketing 
cards, the identification of marketings 
of tobacco, the collection and refund of 
penalties, and the records and reports 
incident thereto for flue-cured tobacco 
on an acreage-poundage basis. The re­
vised regulations will apply to the 1966- 
67 and subsequent marketing years, ex­
cept that regulations issued for flue- 
cured tobacco on an acreage-poundage 
basis contained in Part 724 of this chap­
ter shall remain in full force and effect 
with respect to the establishment of 
acreage allotments and farm marketing 
quotas for the 1966-67 marketing year.

The purpose of revising the regula­
tions is to separate the regulations per­
taining to flue-cured tobacco, which are 
on an acreage-poundage basis, from the 
regulations for other kinds of tobacco, 
which are on an acreage basis. This 
revision will involve the use of a separate 
part for flue-cured tobacco. Changes 
are also being made in provisions for 
the issuance of marketing cards and in 
the provisions relating to records and 
reports in order to facilitate the auto­
mated procedure being adopted. Other 
changes are for clarification purposes.

Prior to the issuance of the proposed 
regulations, any data, views or recom­
mendations pertaining thereto which are 
submitted to the Director, Farmer Pro­
grams Division, Agricultural Stabiliza­
tion and Conservation Service, U.S. 
Department of Agriculture, Washington, 
D.C., 20250, will be given consideration, 
provided sych submissions are post­
marked not later than 15 days from the 
date of publication of this notice in the 
F ederal R egister. All written submis­
sions made pursuant to this notice will be 
made available for public inspection at 
such times and places and in a manner

convenient to the public business (7 CFR 
1.27(b)).

It is proposed that the regulations be 
as follows:
PART 725— FLUE-CURED TOBACCO

Subpart— Flue-Cured Tobacco, 1966— 
67 and Subsequent Marketing Years

General
Sec.
725.50 B a s is  an d  pu rpose.
725 .51  D efin itio n s.
725.52 L o ca tio n  o f fa rm  fo r  ad m in istra tiv e

pu rposes.
725.53 E x te n t  o f  d e term in a tio n s, co m p u ta ­

tio n s , an d  ru le  fo r  rou n d in g  
fra c tio n s .

725.54 Su p erv isory  a u th o r ity  o f  ASC S ta te
C om m ittee .

725.55 In s tru c t io n s  an d  form s.

Acreage Allotm ents, History  Acreage and 
Y ields for Old F arms

725.56 D ete rm in a tio n  o f p re lim in ary  fa rm
acreag e a llo tm en ts .

725.57 D ete rm in a tio n  o f' p re lim in ary  fa rm
yield s.

725.58 D ete rm in a tio n  o f effectiv e fa rm
acreag e a llo tm e n ts .

725.59 D ete rm in a tio n  o f fa rm  yields.
725.60 D ete rm in a tio n  o f effectiv e fa rm

m a rk e tin g  q u otas.
725.61 D ete rm in a tio n  o f u n d erm ark etin g s

a n d  overm ark etin g s fo r  fa rm s 
w ith  C on serv ation  R eserve co n ­
tr a c ts ,  C rop lan d  C onversion  P ro ­
g ram  ag reem en ts, o r lan d  cov­
ered by a  C rop lan d A d ju stm en t 
P rogram  ag reem en t.

725.62 D ete rm in a tio n  o f u n d e rm ark etin g s
an d  overm ark etin g s fo r  a llo t­
m e n ts  w h ile  in  e m in e n t dom ain  
pool.

725.63 D ete rm in a tio n  o f a llo tm e n ts  an d
yield s fo r  d iv ided farm s.

726.64 D ete rm in a tio n  o f a llo tm e n ts  an d
yield s fo r  co m b in ed  farm s.

725.65 D ete rm in a tio n  o f u n d erm ark etin g s
an d  o v erm arketin gs fo r  re co n s ti­
tu te d  farm s.

725.06 C o rrectio n  o f errors an d  a d ju s tin g  
in e q u itie s  in  acreag e a llo tm e n ts  
fo r  o ld  farm s.

725.67 T im e  fo r  m ak in g  re d u ctio n  o f a c re ­
age a llo tm e n t fo r  v io la tio n  o f th e  
m a rk e tin g  q u o ta  re g u la tio n s.

725.68 A llo tm en ts an d  yields fo r  fa rm s a c ­
q u ired  u n d er r ig h t o f e m in e n t 
d om ain .

725.69 D ete rm in a tio n  o f acreag e a l lo t­
m e n ts  fo r  new  fa rm s ..

725.70 A pproval o f a llo tm e n ts  an d  m a r­
k e tin g  q u o tas , an d  n o tices  to  
fa rm  o p erators.

725.71 A p p licatio n  fo r  review .
725.72 Lease an d  tra n s fe r  o f to b a cco  m a r­

k e tin g  q u o tas .
725.73 D ete rm in in g  to b acco  h is to ry  a cre ­

ages.
725.74 T ra n sfe r  o f fa rm  m a rk e tin g  q u otas. 
725 .75-725 .84  (R ese rv ed ).
725.85 Id e n tif ica t io n  o f  k in d s o f to b acco .
725.86 D isp o sitio n  o f to b a cco  prod uced on

excess acres.
725.87 Issu a n ce  o f m a rk e tin g  cards.
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Marketing and Other Dispositio n  op 

T obacco and P enalties

Sec.
725.88 D eb t stam p in g  an d  rep lacin g  m ar­

k e tin g  cards.,
725.89 In v a lid  cards.
725.90 M isuse o f m ark e tin g  card.
725.91 Id e n tif ica tio n  o f prod ucer m a rk e t­

in g s.
725.92 R a te  o f p en alty .
725.93 P erson s to  pay p en alty .
725.94 P e n a ltie s  consid ered  to  be due from

w areh ou sem an , dealers, buyers, 
an d  o th ers  exclu d in g  producer.

725.95 P rod u cers p en a lties ; fa lse  id e n tif i­
ca tio n ; fa ilu re  to  a cco u n t; c a n ­
celled  a llo tm en ts .

725.96 P a y m en t o f p en alty .
725.97 R eq u e st fo r  re tu rn  o f p en alty .
725.98 P rod u cers’ record s an d  rep orts .
725.99 W areh ou sem an ’s record s an d  r e ­

p orts .
725.100 D ealers’ records an d  rep orts .
725.101 D ealers exem p t fro m  reg u lar records

an d  rep orts .
725.102 R ecord s an d  rep o rts  o f tru ck e rs  an d

p ersons redry ing, p riz in g  or s tem ­
m in g  to b a cco  an d  storage firm s.

725.103 S e p a ra te  record s an d  rep o rts  from
persons engaged in  m ore th a n  on e 
b u sin ess.

725.104 F a ilu re  to  keep records an d  m ake
rep o rts  o r m ak in g  fa lse  re p o rt or 
record .

725.105 D u tie s  o f F lu e-C u red  T o b acco  Co­
op erativ e S ta b iliz a tio n  C orpora­
t io n  (R eco rd  C e n te r) .

725.106 E x a m in a tio n  o f records an d  rep orts .
725.107 L e n g th  o f tim e  records an d  rep orts

are  to  be k ep t.
725.108 In fo rm a tio n  co n fid en tia l.
725.109 D ete rm in a tio n  o f d isco u n t varieties .

A u th o rity : §§ 725.50 to  725.109, in clu siv e, 
Issued u n d er sec tio n s 301, 313, 314, 316, 317, 
363, 3 7 2 -375 , 377, 378, 52 S ta t .  38, as am ended, 
45 , as am ended, 48, as am ended , 75 S ta t .  469 , 
a s  am ended, 79 S t a t .  66, 52 S t a t .  63, as 
am ended , 6 5 -6 6 , as am ended , se c tio n  401, 63 
S ta t .  1054, as am ended , sec tio n s 106, 112, 125, 
70 S ta t .  191, 195, 198, as am ended , sec tio n  
1 6 (e ) ,  76 S ta t .  606; 7 U .S.C . 1301, 1313, 1314, 
131 4 b ,1 3 1 4 c , 1363, 1 3 7 2 -1 3 7 5 ,1 3 7 7 , 1378, 1421, 
1813, 1824, 1836, 16 U .S.C . 5 9 0 p (e ) .

§ 725.50 Basis and purpose.
The regulations contained in §§ 725.50 

through 725.109 are issued pursuant to 
and in accordance with the Agricultural 
Adjustment Act of 1938, as amended (7 
U.S.C. 1281 et seq.), and are applicable 
to flue-cured tobacco for the 1966-67 and 
subsequent marketing years. They gov­
ern the establishment of farm acreage 
allotments and marketing quotas, the 
issuance of marketing cards, the iden­
tification of marketings of tobacco, the 
collection and refund of penalties, and 
the keeping of records and making of 
reports incident thereto, except that the 
provisions of Part 724 of this chapter 
shall continue to apply to the establish­
ment of farm acreage allotments and 
marketing quotas for the 1966 crop of 
flue-cured tobacco. The applicability of 
the regulations for any marketing year 
subsequent to the 1966-67 marketing 
year is contingent upon the proclamation 
of a national marketing quota for such 
year pursuant to section 312(a) of the 
Act.
§ 725.51 Definitions.

As used in this subpart and in all in­
structions, forms, and documents in con-

nection therewith, the words and phrases 
defined in this section shall have the 
meanings herein assigned to1 them un­
less the context or subject matter other­
wise requires. References contained 
herein to other parts of this chapter or 
title shall be construed as references to 
such parts and any amendments now 
in effect or later issued.

The following words or phrases are de­
fined in Parts 718 or 719 of this chapter 
and shall have the meanings assigned to 
them by such regulations: “County com­
mittee”, “County office manager’/, “com­
munity committee”, “current year”, “De­
partment”, “ D eputy Administrator”, 
“Director”, “farm”, “Federally-owned 
land”, “operator”, “person”, “preced­
ing year”, “producer”, “representative 
of the county committee”, “representa­
tive of the State committee”, “Secre­
tary”, “State committee”, and “State 
executive director”.

(a) Act. The Agricultural Adjust­
ment Act of 1938, as amended.

(b) Auction sale. A marketing of to­
bacco by a sale at public auction through 
a warehouse in the regular course of 
business, including sale of all lots or 
baskets of tobacco at public auction in 
sequence at a given time.

(c) Base period. The 5 calendar 
years immediately preceding the year for 
which farm acreage allotments are cur­
rently being established.

(d) Buyers corrections account. The 
warehouse account of tobacco purchased 
at auction by the buyer, but not delivered 
to the buyer, or any tobacco returned 
by the buyer because of rejection by the 
buyer, lost ticket, or any other valid rea­
son, which is turned back to the ware­
houseman and supported by an adjust­
ment invoice from the buyer. This 
account shall include the pounds and 
amounts deducted resulting from short 
baskets and short weights, and pounds 
and amounts added resulting from long 
baskets and long weights, which buyers 
debit or credit to the warehouseman and 
support with adjustment invoices.

(e) Community average yield. The 
average yield in the community as de­
termined by averaging the yields per acre 
for the 3 highest years of the 5 years 
1959 to 1963, inclusive, except that if the 
yield for any of the 3 highest years is 
less than 80 percent of the average for 
the 3 years then that year or years shall 
be eliminated and the average of the re­
maining years shall be the community 
average yield.

(f) Current year. The calendar year 
for which acreage allotments are being 
established, or tobacco history acreage 
and yields are being determined, or the 
farm is being considered under the pro­
visions of the marketing quota program.

(g) Dealer or buyer. A person who 
engages to any extent in acquiring or 
selling tobacco in the form normally 
marketed by producers.

(h) Director. The Director, or Act­
ing Director, Farmer Programs Division, 
Agricultural Stabilization and Con­
servation Service, U.S. Department of 
Agriculture.

(i) Effective farm acreage allotment. 
The allotment determined under § 725.58.

(j) Effective farm marketing quota. 
The quota determined under § 725.60.

(k) Excess tobacco for a farm. The 
excess tobacco on a farm for the current 
year shall be the quantity of tobacco 
marketed in the current marketing year 
after 110 percent of the effective farm 
marketing quota has been marketed.

(l) Farm acreage allotment. The 
acreage determined by multiplying 'the 
preliminary farm acreage allotment by 
the national acreage factor.

(m) Farm marketing quota. The 
pounds determined by multiplying the 
farm acreage allotment by the farm yield.

(n) ^Farm yield—(. 1) Old farm. The 
farm yield for an old farm is that yield 
determined as provided in § 725.59.

(2) New farm. The farm yield for a 
new farm is that yield determined as 
provided in § 725.59.

(o) Floor sweepings. Scraps or leaves 
of tobacco which accumulate on the 
warehouse floor in the regular course of
business.

(p) Leaf account tobacco. All tobacco 
purchased or otherwise acquired by or 
for the account of a warehouse, includ­
ing floor sweepings and tobacco from the 
buyers corrections account, and sales 
and resales of such tobacco.

(q) Market. The disposition of to­
bacco in raw or processed form by vol­
untary or involuntary sale, barter, or 
exchange, or by gift inter vivos. “Mar­
keting” and “marketed” shall have cor­
responding meanings to the term 
“market.”

(r) Marketing recorder or field as­
sistant. Any employee of the United 
States Department of Agriculture, or 
any employee of an Agricultural Stabili­
zation and Conservation Service CASCS) 
county office, whose duties involve the 
preparation and handling of the records 
and reports pertaining to the identifica­
tion of marketings of tobacco, and shall 
include any other person authorized on 
MQ-78, Warehouse Organization and 
Authorization to Issue Memoranda of 
Sale, to perform such duties in the ab­
sence of a marketing recorder.

(s) Marketing year. The period be­
ginning July 1 of the year in which the 
tobacco is produced and ending June 30 
of the following year.

(t) New farm: A farm for which a 
tobacco allotment is established in the 
current year and for which there is no 
tobacco history acreage in the base 
period.

(u) Nonauction sale. Any first mar­
keting of tobacco other than by a sale at
auction.

(v) Old farm. A farm on which there 
is tobacco history acreage in one or more 
years of the base period.

(w) Overmarketings. The pounds by 
which the pounds marketed exceed tne 
effective farm marketing quota.

(x) Pound. That amount of tobacco 
which, if weighed in its unstemmed form 
and in the condition in which it is usuauy 
marketed by producers, would equal one
pound standard weight.

(y) Preceding year. The cale™~L 
year immediately preceding the year 
which the allotments and quotas are e
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tablished, or the marketing year preced­
ing the marketing year for which the al­
lotments and quotas are established.

(z) Preliminary farm acreage allot­
ment. The preceding year’s farm acre­
age allotment for a farm which has to­
bacco history acreage in the base period.

(aa) Preliminary farm yield. The 
yield determined for a farm as provided 
in § 725.57.

(bb) Resale. The disposition by sale, 
barter, exchange, or gift inter vivos, of 
tobacco which has been marketed 
previously.

(cc) Sale day. The period at the end 
of which the warehouseman bills to buy­
ers the tobacco purchased by them dur­
ing such period.

(dd) Scrap tobacco. The residue 
which accumulates in the course of pre­
paring tobacco for market, consisting 
chiefly of portions of tobacco leaves and 
leaves of poor quality.

(ee) Suspended sale. Any first mar­
keting of tobacco at auction for which the 
sale is not identified by a marketing card 
by the end of the sale day on which such 
marketing occurred.
. (ff) Tobacco. Flue-cured tobacco, 
types 11, 12, 13, and 14, as classified in 
Service and Regulatory Announcement 
No. 118 (Part 30 of this title) of the for­
mer Bureau of Agricultural Economics of 
the U.S. Department of Agriculture.- 

(gg) Tobacco available for marketing. 
All tobacco produced on a farm which 
has not been marketed and which has 
not been disposed of so that it cannot 
be marketed.

(hh) Trucker. A person who engages 
in the business of trucking or hauling 
tobacco for producers to a point where it 
may be marketed or otherwise disposed 
of in the form and in the condition in 
which it is usually marketed by pro­
ducers. *

Ciii Under marketings. The pounds by 
which the effective farm marketing 
quota is more than the pounds marketed.

(jj) Warehouseman. A person who 
engages in the business of holding sales 
of tobacco at public auction.
§ 725.52 Location of farm for adminis­

trative purposes.
(a) County. The location of a farm 

in a county for administrative purposes 
shall be as provided in Part 719 of this 
chapter.

(b) Community. (1) A farm that is 
geographically located entirely within 
one community shall be assigned to that 
community.

(2) A farm that is geographically lo­
cated in one county and in more than one 
community shall be assigned to the com­
munity (i) where the principal dwelling 
ls located, or <ii) where the largest 
amount of cropland is located, if there 
is no such dwelling.

(3) A farm that is geographically lo­
cated in more than one county and in 
n?ore than one community shall be as­
signed to the community in the county in 
which the farm is located for adminis­
trative purposes under Part 719 of this 
chapter in which the principal dwelling 
is located, or if the principal dwelling is

ot located In such county, or there is no

such dwelling, to the community in such 
county having the largest amount of 
cropland.
§ 725.53 Extent of determinations, com­

putations,- and rule for rounding 
fractions.

(a) General. If rounding is prescribed 
herein, computations shall be carried to 
two decimal places beyond the number 
of decimal places required, and digits of 
50 or less beyond the required number of 
decimal places shall be dropped; if 51 or 
more, the last required decimal place 
shall be increased by L

(b) Allotments. Farm acreage allot­
ments shall be determined in hundredths 
and any allotment of less than 0.01 acre 
shall be increased to 0.01 acre. For ex­
ample, 2.5536 equals 2.55; 2.5550 equals 
2.55; 2.5551 equals 2.56; 2.5582 equals. 
2.56; and 0.0001 equals 0.01.

(c) Yields. Yields shall be deter­
mined in whole pounds. For example, 
2006.50 equals 2006; and 2006.51 equals 
2007.
§ 725.54 Supervisory authority of ASC 

State committee.
- The State committee may take any 
action required by these regulations 
which has not been taken by a county 
committee. The State committee may 
also (a) correct, or require a county com­
mittee to correct, any action taken by a 
county committee which is not in accord­
ance with these regulations, or (b) re­
quire a county committee to withhold 
taking any action which is not in accord­
ance with these regulations.
§ 725.55 Instructions and forms.

The Director shall cause to be prepared 
and issued such forms as are necessary, 
and shall cause to be prepared such in­
structions with respect to internal man­
agement as are necessary for carrying 
out the regulations in this part. The 
forms and instructions shall be approved 
by and the instructions shall be issued 
by the Deputy Administrator.
§ 725.56 Determination of preliminary 

farm acreage allotments.
(a) Farms with history acreage in base 

period. A preliminary farm acreage 
allotment shall be determined for each 
farm which has tobacco history acreage, 
as defined and explained in § 725.73 of 
this part, in the base period, except that 
no preliminary farm acreage allotment 
shall be established for such farm in the 
current year if the county committee 
determines that the farm is devoted to 
commercial or residential development or 
other nonagricultural purposes, was not 
and could not have been acquired under 
the right of eminent domain by the per­
sons or agency that acquired it, and is 
retired from agricultural production: 
Provided, That this paragraph shall not 
preclude the determination of a pre­
liminary farm acreage allotment for (1) 
an old farm that is returned to agricul­
tural production if the allotment for the 
retired land was not allocated to other 
land contained in the farm of which the 
retired land was a part, or (2) a farm for 
which an acreage allotment may be de­
termined under the provisions of § 725.68.

(b) Preliminary farm acreage allot­
ment. The preliminary farm acreage 
allotment for the current year for a farm 
which qualifies for a preliminary farm 
acreage allotment under paragraph (a) 
of this section shall be the same as the 
farm acreage allotment (prior to reduc­
tion for violation, prior to adjustment 
for lease and transfer, and prior to ad­
justment for undermarketings or over­
marketings) established for such farm 
for the immediately preceding year.
§ 725.57 Determination of preliminary 

farm yields.
(a) Old farms. The preliminary farm 

yield for an old farm shall be the same 
preliminary farm yield as was in effect 
for such farm in the immediately preced­
ing year. Preliminary farm yields re­
quired to be established for farms recon­
stituted under § 725.63, using yield data 
for base years 1959-63, shall be deter­
mined as follows:

(1) An average yield per acre for each 
farm for each year of the period 1959 
through 1963 shall be determined by 
dividing the total pounds of flue-cured 
tobacco produced on such farm by the 
total acreage of flue-cured tobacco 
harvested from such farm for each re­
spective year.

(2) A simple average of the yields per 
acre for each farm for the three highest 
years of the five consecutive crop years 
beginning with the 1959 crop year shall 
be determined. If flue-cured tobacco was 
not produced for at least 3 years of the 
5-year period, the average of the yields 
for the years in which tobacco was pro­
duced shall be determined. The pro­
visions of subparagraph (4) of this 
paragraph shall be applied to the simple 
average of such yields.

(3) If no flue-cured tobacco was^pro- 
duced on the farm in the 5-year period 
(1959-63) but the farm is eligible for an 
allotment because it has tobacco history 
acreage in the 5-year period (1960-64), 
a preliminary farm yield for the farm  
shall be determined by the county com­
mittee taking into consideration (i) the 
soil and other physical factors affecting 
the production of tobacco on the farm, 
and (ii) the preliminary farm yields de­
termined for other farms in the commu­
nity on which the soil and other physical 
factors affecting the production of to­
bacco are similar. If no flue-cured to­
bacco was produced in the community in 
the 5-year period 1959-63, the prelimi­
nary farm yield shall be appraised on the 
basis of the soil and other physical fac­
tors affecting the production of tobacco 
on the farm and the preliminary farm 
yields for similar farms outside the com­
munity.

(4) If the simple average of the yields 
for the farm as determined under sub- 
paragraph (2) of this paragraph is (i) 
as much as 80 percent but not more than 
120 percent of the community average 
yield, the preliminary farm yield shall 
be the simple average of such yields; (ii) 
more than 120 percent of the community 
average yield, the preliminary farm yield 
shall be the sum of 50 percent of the 
average of the 3 highest years and 50 
percent of the national average yield
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goal (1854 pounds) but not less than 120 
percent of the community average yield 
or more than the average of the 3 high­
est years for the farm; or (iii) less than 
80 percent of the community average 
yield, the preliminary farm yield shall 
be 80 percent of the community average 
yield.

(b) New farms. The preliminary 
farm yield for a new farm shall be de­
termined by dividing the farm yield de­
termined in accordance with § 725.59(b) 
for such farm by the national yield fac­
tor applicable for the year in which the 
new farm allotment was established.
§ 725.58 Determination of effective farm  

acreage allotments.
The effective farm acreage allotment 

for the current year shall be determined 
by multiplying the preliminary farm  
acreage allotment for such year by th e3 
national acreage factor for the current 
year, adjusted as follows:

(a) Upward adjustment. The farm  
acreage allotment shall be adjusted up­
ward by adding (1) the acreage obtained 
by dividing the pounds undermarketed in 
the preceding marketing year, not to ex­
ceed 100 percent of the farm marketing 
quota established for the preceding 
marketing year (plus pounds leased and 
transferred to the farm in such year) by 
the farm yield for the current year, and
(2) the acreage obtained by dividing the 
pounds leased and transferred to the 
farm in the current year by the current 
year’s farm yield for the lessee farm.

(b) Downward adjustment. The farm 
acreage allotment, after adjustment un­
der paragraph (a ), if any, shall be ad­
justed downward by subtracting (1) the 
acreage computed by dividing the pounds 
overmarketed in the preceding marketing 
year plus additional pounds overmar­
keted in any prior marketing year for 
which a reduction in quota has not been 
made, by the farm yield for the current 
year, (2) the acreage reduced for viola­
tion of the tobacco marketing quota regu­
lations for a prior year, and (3) the acre­
age computed by dividing the pounds 
leased and transferred from the farm for 
the current year by the current year’s 
farm yield for the lessor farm.
§ 725.59 Determination of farm yields.

(a) Old farms. The farm yield for an 
old farm shall be determined by multi­
plying the preliminary farm yield for the 
farm by the national yield factor for the 
current year.

(b) New farms. The farm yield for a 
new farm shall be that yield, not to ex­
ceed the community average yield, which 
the county committee determines for the 
farm taking into consideration (1) the 
soil and other physical factors affecting 
the production of tobacco on the farm, 
and (2) the farm yields determined for 
other farms on which the soil and other 
physical factors affecting the production 
of tobacco are similar.
§ 725.60 Determination of effective farm  

marketing quotas.
The effective farm marketing quota for 

a farm for the current year shall be the 
farm marketing quota determined by 
multiplying the farm acreage allotment

for the current year by the farm yield 
established for the current year, adjusted 
as follows:

(a) Upward adjustment. The farm 
marketing quota shall be adjusted up­
ward by adding (1) the pounds under­
marketed in the preceding marketing 
year, not to exceed 100 percent of the 
farm marketing quota for the preceding 
marketing year, plus pounds leased and 
transferred to the farm in such year, and
(2) the pounds leased and transferred to 
the farm for the current year.

(b) Downward adjustment. The farm 
marketing quota, after adjustment, if 
any, under paragraph (a) of this section, 
shall be adjusted downward by subtract­
ing (1) the pounds overmarketed in the 
preceding marketing year plus additional 
pounds overmarketed in any prior mar­
keting year for which a reduction in 
quota has not been made, (2) the pounds 
reduced for violation of the tobacco 
marketing quota regulations for a prior 
year, and (3) the pounds leased and 
transferred from the farm for the cur­
rent year.
§ 725.61 Determination of undermar­

ketings and o v e rm a rk e tin g s  for, 
farms with conservation reserve con­
tracts, cropland conversion program 
agreements, or land covered by a 
cropland adjustment program agree­
ment.

The farm marketing quota established 
for a farm, all of which is under a con­
servation reserve contract or cropland 
conversion program agreement, or land 
covered by a cropland adjustment pro-, 
gram agreement, including the tobacco 
acreage, shall be considered as zero for 
the purpose of determining undermar­
ketings and overmarketings for such 
farm. For a farm, a part of which is 
under a conservation reserve contract or 
cropland conversion program agreement 
with the permitted acres less than the 
allotment, the marketing quota deter­
mined by multiplying that part of the 
allotment equal to the permitted acres 
by the farm yield shall be considered the 
farm marketing quota for the farm for 
the purpose of determining undermar­
ketings and overmarketings. Permitted 
acres as used in this section means the 
total number of acres which could be 
devoted to nonconserving or soil bank 
base crops under the terms of the con­
servation reserve contract or cropland 
conversion program agreement.
§ 725.62 Determination of undermar­

ketings and overmarketings for allot­
ments while in eminent domain pool.

The farm marketing quota established 
for an allotment which is in the eminent 
domain pool for the current year shall 
be considered as zero for the purpose of 
determining undermarketings and over­
marketings.
§ 725.63 Determination of allotments 

and yields for divided farms.
(a) Allotments. Farm acreage allot­

ments for divided farms shall be divided 
pursuant to the provisions of Part 719 
of this chapter. History acreages and 
other basic data for the base period shall 
be apportioned among the divided tracts 
as provided in Part 719 of this chapter,

except as provided in paragraphs (b) 
and (c) of this section.

(b) Preliminary farm yields. (1) 
Where contribution method is used. 
Where a tract is separated from the 
parent farm and the tobacco acreage 
allotment is divided by the contribution 
method, the preliminary farm yield shall 
be determined as follows :

(1) Where a preliminary farm yield 
was established for the tract prior to 
the time the tract became part of the 
parent farm such yield shall be the 
preliminary farm yield for the tract.
V (ii) Where the tract is one for which 
a preliminary farm yield has never been 
established and one which was not a 
separate farm in one or more years of 
the period 1959 through 1963, the pre­
liminary farm yield shall be the same 
as the preliminary farm yield for the 
parent farm.

(iii) Where the tract is (a) one for 
which a preliminary farm yield has 
never been established, and (b) one 
which was a separate farm in one or 
more years of the period 1959 through 
1963, the preliminary farm yield shall 
be determined in accordance with pro­
cedure in § 725.57, using the community 
average yield for the community in 
which the tract is located under the 
provisions of § 725.52. In determining 
the preliminary farm yield, the yield 
per acre for the parent farm shall be 
used for those years of the period 1959 

. through 1963 the tract was part of the 
parent farm and the yield per acre for 
the tract when it was a separate farm 
shall be used in the remaining years.

(2) Where the contribution method 
is not used. When a farm is divided and 
the allotments are divided by any 
method other than the contribution 
method, the preliminary farm yield for 
such tract shall be the same as the 
preliminary farm yield established for

, the parent farm.
(c) Farm yield. The farm yield for 

a tract separated from a parent farm 
by division shall be determined by multi­
plying the preliminary farm yield by 
the national yield factor for the current 
year.
§ 725.64 Determination of allotments 

and yields for combined farms.
(a) Allotments. Farm acreage allot­

ments and history acreages and other 
basic data for combined farms shall be 
computed for the base period in accord­
ance with Part 719 of this chapter, ex­
cept as provided in paragraph (b) of this
section.

(b) Yields. The farm yield for a com­
bined farm shall be the weighted aver­
age of the farm yields established for 
the parent farms. The preliminary farm 
yield for the combined farm shall be 
determined by dividing the farm yield 
for the combined farm by the national 
viplit facto r for the current year.
§ 725.65 Determination of ̂ undermar­

ketings and overmarketings for re­
constituted farms.

(a) Divisions. Undermarketings and 
overmarketing of the parent farms shall 
be apportioned among the divided tracts 
in the same ratio as the marketing quotas 
are established for the divided tracts.
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(b) Combinations. Undermarketings 
of the parent farm shall be the total 
undermarketings of the combined farms 
and overmarketings of the parent farm 
shall be the total overmarketings of the 
combined farms.
§ 725.66 Correction of errors and ad­

justing inequities in acreage allot­
ments for old farms.

(a) General. Notwithstanding the 
limitations contained in any other sec­
tion of this subpart, the farm acreage 
allotment established for an old farm 
may be increased to correct an error or 
adjust an inequity if the county com­
mittee determines, with. the approval 
of a representative of the State commit­
tee, that the increase is necessary to 
establish an allotment for such farm 
which is fair and equitable in relation 
to the allotments for other old farms in 
the community in which the farm is 
located.

(b) Basis for adjustment. Acreage 
Increases to adjust inequities in acreage 
allotments shall be made on the basis of 
the past acreage of tobacco, making due 
allowances for drought, flood, hail, other 
abnormal weather conditions, plant bed, 
and other diseases; land, labor and 
equipment available for the production 
of tobacco; crop rotation practices; and 
the soil and other physical factors af­
fecting the production of tobacco. Not 
to exceed 1 percent of the national acre­
age allotment minus that part of the 
national reserve set aside for establish­
ing new farm allotments shall be made 
available for adjusting inequities and 
correction of errors.

(c) CR, CCP, and CAP farms. The 
allotment for a farm under a conserva­
tion reserve contract or a farm under 
a cropland conversion program agree­
ment, or land under a cropland adjust­
ment program agreement shall be given 
the same consideration under this sec- 
ti°n as the allotments for other old 
farms.

(d) Approved acreage. Acreage ap­
proved for a farm under this section 
Becomes a part of the farm acreage 
allotment. The farm marketing quota 
for such farm shall be adjusted by mul- 
l™ g  the adjusted farm acreage 
allotment by the farm yield.
§ 725.67 Time for making reduction of 

acreage allotment for violation of the 
marketing quota regulations.

Any reduction in the farm acreage 
allotment for a farm for the current 
^ req u ired  for any of the reasons pro- 
tv,o d *n ? 725-98 shall be made no later 
rô n April 1 of the current year. If the 

Ctlon ls n°t made by such date for 
in6 * * « *  year, the reduction shall be 

farm acreage allotment next 
t w  uShed for the farm, but no later 

/ P ^  1 in the subsequent year: 
oittded. That no reduction shall be 

acrease allotment for any 
,  a delation if the acreage allot- 

wsLaJif sucl1 farm for any prior year 
v i o i a «  °n accoun  ̂ °f the same

§ 725.68 Allotments and yields for farms 
acquired under right of eminent do­
main.

(a) Allotments and marketing quotas. 
The determination of allotments for 
farms acquired by an agency having the 
right of eminent domain, the transfer of 
such allotments to a pool, and realloca­
tion from the pool shall be administered 
as provided in Part 719 of this chapter. 
Where all or a part of an allotment is 
pooled, all or a proportionate part of the 
farm marketing quota shall be pooled.

(b) Yields for receiving farms. The 
farm yield for a farm to which pooled 
acreage allotment and marketing quota 
are transferred shall be determined by 
dividing the farm marketing quota (in­
cluding the transferred farm marketing 
quota) by the farm acreage allotment 
(including the transferred farm acreage 
allotment). The preliminary farm yield 
shall be determined by dividing the farm 
yield by the national yield factor for the 
current year.

(c) Undermarketings and overmar­
ketings. Undermarketings of the farm 
acquired by eminent domain shall be 
added to the marketing quota of the re­
ceiving farm and overmarketings of the 
acquired farm shall be subtracted from 
the marketing quota of the receiving 
farm.

(d) Release and reapportionment. 
The displaced owner of a farm may, not 
later than April 1 of the current year, 
release in writing to the county commit­
tee for the current year all or part of 
the acreage for the farm in a pool under 
Part 719 of this chapter for reappor­
tionment for the current year by the 
county committee to other farms in the 
county having allotments for flue-cured 
tobacco. The marketing quota for the 
pooled acreage shall be adjusted down­
ward by the amount determined by mul­
tiplying the acreage released by the farm  
yield for the farm acquired by eminent 
domain. The county committee may 
reapportion, not later than May 1 of the 
current year, the released acreage or any 
part of it to other farms in the county 
on the basis of past acreage of tobacco, 
land, labor, and equipment available for 
the production of tobacco, crop rotation 
practices, and soil and other physical 
factors affecting the production of 
tobacco. The marketing quota for the 
farm to which released acreage is reap­
portioned shall be adjusted upward by 
multiplying the reapportioned acreage 
by the farm yield for such farm. The 
allotment acreage reapportioned shall 
not, for purposes of establishing future 
farm allotments, be regarded as planted 
on the farm to which the allotment was 
reapportioned.
§ 725.69 Determination of acreage al­

lotments for new farms.

(a) Basis. The acreage allotment, 
other than an allotment made under 
§ 725.68, for a new farm shall be that 
acreage which the county committee, 
with approval of the State committee, 
determines is fair and reasonable for the 
farm taking into consideration the past

tobacco experience of the farm operator, 
the land, labor and equipment available 
for the production of tobacco; crop rota­
tion practices; and the soil and other 
physical factors affecting the production 
of tobacco: Provided, That the acreage 
allotment so determined shall not ex­
ceed 50 percent of the average of the 
acreage allotments established for two 
or more but not more than five old to­
bacco farms which are similar with re­
spect to land, labor and equipment avail­
able for the production of tobacco, crop 
rotation practices, and the soil and other 
physical factors affecting the production 
of tobacco.

(b) C o n d i t i o n s . ,  Notwithstanding 
any other provision of this section, a  
tobacco acreage allotment shall not be 
established for any new farm unless each 
of the following conditions has been met:

(1) The farm shall be operated by the 
owner thereof. A person who owns only 
part of a farm cannot be considered the 
owner of the farm except that both hus­
band and wife shall be considered the 
owner of the farm if the farm is jointly 
owned by such husband and wife.

(2) The farm covered by the applica­
tion shall be the only farm in the United 
States owned or operated by the farm  
operator for which a burley, flue-cured, 
fire-cured, dark air-cured, Virginia sun- 
cured, Maryland, cigar-filler (type 41); 
cigar-binder (types 51 and 52), or cigar- 
filler and binder (types 42, 43, 44, 53, 54, 
and 55) tobacco acreage allotment is es­
tablished for the current year.

(3) The farm shall not have an allot­
ment for the current year for any of the 
kinds of tobacco listed in subparagraph 
(2) of this paragraph, other than the 
allotment requested in the application.

(4) The available land, type of soil, 
topography of the land on the farm for 
which the allotment is requested is suit­
able for the production of flue-cured to­
bacco requested in the application and 
the production of flue-cured tobacco on 
the farm ordinarily will not result in an 
undue erosion hazard under continuous 
production.

(5) The operator shall own, or other­
wise have readily available, adequate 
equipment and the other facilities of 
production (including irrigation water) 
necessary to the successful production of 
flue-cured tobacco.

(6) The operator will obtain, during 
the current year, more than 50 percent 
of his income from the production of 
agricultural commodities or products 
from the farm for which the new farm 
allotment application is filed. In making 
this computation of income from the 
farm, no value will be allowed for the 
estimated return from the production of 
the requested allotment. However, in ad­
dition to the value of agricultural prod­
ucts sold from the farm, credit will be 
allowed for the estimated value of home 
gardens, livestock and livestock products, 
poultry, or other agricultural products 
produced for home consumption or other 
use on the farm. Where the farm opera­
tor is a partnership, each partner must 
obtain, during the current year, more
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than 50 percent of his income from agri­
cultural commodities or products from 
the farm. Where the farm operator is a 
corporation, it must have no major cor­
porate purpose other than operation and 
ownership, where applicable, of such 
farm, and the officers and general man­
ager of the corporation must obtain-more 
than 50 percent of their income, includ­
ing dividends and salary, from the 
corporation. 1

(7) The farm operator shall have had 
experience in producing, harvesting and 
marketing flue-cured tobacco either as a 
sharecropper, tenant, or farm operator 
during at least two of the 5 years imme­
diately preceding the year for which the 
new farm allotment is requested. The 
production of flue-cured tobacco on a 
farm for which no farm acreage allot­
ment for such kind of tobaccb was estab­
lished shall not be deemed as experience 
in growing tobacco for this purpose.

(8) A written application is filed by 
the farm operator at the office of the 
county committee on or before February 
15 of the calendar year for which the 
application is made.

(9) The farm shall not include land 
returned to agricultural production after 
being acquired by an agency having the 
right of eminent domain if the entire to­
bacco allotment for the land was pooled 
pursuant to Part 719 of this chapter un­
til after a date 5 years from the date the 
former owner was displaced from the 
land acquired by eminent domain.

(10) A farm which includes land 
which has no tobacco acreage allotment 
because the owner did not designate a 
tobacco allotment for such land when 
the parent farm was reconstituted pur­
suant to Part 719 of this chapter, shall 
not be eligible for a new farm tobacco 
allotment for a period of 5 years begin­
ning with the year in which the farm re­
constitution becomes effective.

(c) D o w n w a r d  adjustment. The 
acreage allotments established as pro­
vided in this section shall be subject to 
such downward adjustment as is neces­
sary to bring the total of such allotments 
within the total acreage available for al­
lotments to all new farms.

(d) Basis for cancellation. Any im­
properly established new farm allotment 
is subject to cancellation as further pro­
vided in this subpart.
§ 725.70 Approval of allotments and 

marketing quotas, and notices to 
farm operators.

(a) Review by State committee. All 
farm acreage allotments, yields, and 
marketing quotas shall be determined by 
the county committee of the county in 
which the farm is located and shall be 
reviewed by a representative of the State 
committee. The State committee may 
revise or require revision of any deter­
mination made under these regulations. 
All acreage allotments, yields, and mar­
keting quotas shall be approved by a rep­
resentative of the State committee, and 
no official notice of acreage allotment 
and marketing quota shall be mailed to 
a farm operator until such allotment and 
marketing quota has been so approved, 
except that revised notices without such

prior approval may be mailed in cases 
(1) resulting from reconstitutions that 
do not involve the use of additional acre-. 
age or marketing quota, or (2) of allot­
ment reductions due to failure to return 
marketing cards where a satisfactory re­
port of disposition of tobacco is not 
otherwise furnished.

(b) Notice to farm operator. An of­
ficial notice of the effective farm acreage 
allotment and effective farm marketing 
quota shall be mailed to the operator of 
each farm shown by the records of the 
county committee to be entitled to an 
allotment. The notice to the operator 
of the farm shall constitute notice to all 
persons who as operator, landlord, ten­
ant, or sharecropper are interested in the 
farm for which the allotment is estab­
lished. All such notices shall bear the 
actual or facsimile signature of a mem­
ber of the county committee. The fac­
simile signature may be affixed by a 
county committeeman or an employee of 
the county office. Insofar as practical, 
all notices shall be mailed in time to be 
received prior to the date of any tobacco 
marketing quota referendum. A copy 
of such notice containing thereon the 
date of mailing shall be maintained for 
not less than 30 days in a conspicuous 
place in the county office and shall 
thereafter be kept available for public 
inspection in the office of the county 
committee. A copy of such notice certi­
fied as true and correct shall be fur­
nished without charge to any person in­
terested in the farm for which the allot­
ment is established.

(c) Mailing notices. If the records of 
the county committee indicate that the 
acreage allotment and marketing quota 
established for any farm may be changed 
because of (1) a violation of the market­
ing quota regulations for prior market­
ing year, (2) removal of the farm from 
agricultural production, (3) division of 
the farm, or (4) combination of the 
farm, the mailing of the notices may be 
delayed: Provided, That the notice of 
allotment and marketing quota for any 
farm shall be mailed no later than 
April 1 of the current year.

(d) Allotment erroneous notice. If 
the official written notice of the farm 
acreage allotment and marketing quota 
issued for any farm erroneously stated 
an acreage allotment larger than the 
correct effective farm acreage allotment, 
the acreage allotment shown on the er­
roneous notice shall be deemed to be the 
tobacco acreage allotment for the farm  
for the current marketing year only, if 
the county committee determines (with 
approval of the State executive director) 
that (1) the error was not so gross as to 
place the operator on notice thereof, and 
(2) that the operator, relying upon such 
notice and acting in good faith, planted 
an acreage of tobacco in excess of the 
correct effective farm acreage allotment.

(e) Marketing quota erroneous notice. 
If the official notice of acreage allotment 
and marketing quota issued for a farm 
erroneously stated a marketing quota 
larger than the correct effective farm 
marketing quota, the marketing quota 
shown on the erroneous notice shall be 
deemed to be the marketing quota and

the basis for marketing quota penalty 
computation for the farm for the cur­
rent marketing year only, if the county 
committee determines (with approval of 
the State executive director) that (1) 
the error was not so gross as to place the 
operator on notice thereof and he relied 
on such notice acting in good faith, and 
(2) the farm operator was not notified of 
the correct farm marketing quota prior 
to harvest.

Undermarketings and overmarketings 
for farms for which the erroneous notice 
of marketing quota is applied shall be 
determined based on the correct effective 
farm marketing quota for the farm.
§ 725.71 Application for review.

(a ) --// marketing quotas are in effect. 
Any producer who is dissatisfied with the 
farm acreage allotment and farm mar­
keting quota established for his farm, 
may within 15 days after mailing of the 
official notice of the farm acreage al­
lotment and marketing quota, file ap­
plication in writing with the ASCS 
county office to have such allotment and 
quota reviewed by a review committee. 
The procedure governing the review of 
farm acreage allotments and marketing 
quotas is contained in Part 711 of this 
chapter, which is available at the ASCS 
county office.

(b) If marketing quotas are not in ef­
fect. Any producer who is dissatisfied 
with the farm acreage allotment may re­
quest reconsideration of such allotment 
in accordance with Part 780 of this chap­
ter, Appeal Regulations, and amend­
ments thereto, which are available in the 
ASCS county office.
§ 725.72 Lease and transfer of tobacco 

marketing quotas.
(a) Farms eligible. For the 1966, 

1967, 1968, and 1969 crop years, not­
withstanding the provisions of §§ 725.51 
through 725.71, but subject to the limi­
tations provided in this section, the 
owner and operator (acting together 
if different persons) of any farm for 
which an old farm tobacco acreage allot­
ment is established for the current yea^ 
may lease and transfer all or any part 
of the farm marketing quota established 
for such farm to any other owner or 
operator of a farm in the same county 
with a current year’s allotment (old or 
new farm) for flue-cured tobacco for 
use on such farm. Such lease and trans­
fer of marketing quotas shall be recog­
nized and considered valid by the county 
committee subject to the conditions set 
forth in this section.

(b) Annual agreement. Any lease 
shall be made on an annual basis ana
on such terms and conditions, except as
otherwise provided in this section, as t 
parties thereto agree.

(c) Filing an approval of lease. The 
lease and transfer of an effective farm 
marketing quota or any part thereoi 
shall not be effective until a copy of tne 
lease, determined by the county com­
mittee to be in compliance with the pro­
visions of this section, is filed with tne 
county committee not later than Apm 
of the current year.
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(d) Marketing quota basis for lease 
and transfer. Marketing quota, pound 
for pound, shall be the basis for lease 
and transfer under the acreage-pound­
age program. The maximum marketing 
quota that may be leased and trans­
ferred to a lessee farm shall be limited 
to that number of pounds obtained by 
multiplying five (5.00) acres by the cur­
rent year’s farm yield for the lessee 
farm: Provided, That the total acreage 
allotted to a lessee farm after lease and 
transfer (the sum of its own allotment 
and the upward adjustment in acreage 
for lease and transfer) shall not exceed 
50 per centum of the cropland acreage 
in the lessee farm. The maximum mar­
keting quota that may be leased and 
transferred from a farm shall be limited 
to the effective farm marketing quota 
for the lessor farm.

(e) Adjustment of acreage allotment. 
The acreage allotment for a farm in­
volved in a lease and transfer agreement 
shall be adjusted as follows:

(1) The acreage allotment for the 
lessee farm shall be adjusted upward by 
the number of acres obtained by divid­
ing the pounds leased and transferred 
to the farm by the current year’s farm 
yield for the lessee farm.

(2) The acreage allotment for the 
lessor farm shall be adjusted downward 
by the number of acres obtained by 
dividing the pounds leased and trans­
ferred from the farm by the current 
year’s yield for the lessor farm.

(f) Allotment acreage considered fully 
planted. For purpose of establishing al­
lotments for subsequent years, the to­
bacco acreage computed for pounds 
leased and transferred from a lessor 
farm shall be considered to have been 
planted on the lessor farm.

(g) Marketing quota for a new farm. 
Marketing quota established for a new 
farm shall not be leased or transferred.

(h) CR, CCP, and CAP farms. Mar­
keting quotas shall not be leased and 
transferred to or from any farm under 
a conservation reserve contract or crop­
land conversion program agreement, or 
from a farm for which the allotment is 
covered by a cropland adjustment pro­
gram agreement, which would result in 
acreage allotments in excess of the total 
number of acres which could be devoted 
to nonconserving or soil bank base crops 
under the terms of such contract or 
agreement, less, in the case of a lessee 
farm, the tobacco allotment acreage for 
such farm without regard to the lease 
and transfer. For possible effects of a 
iease and transfer agreement on such 
conservation reserve contract or crop­
land conversion program agreement, or 
cropland adjustment agreement, the 
regulations issued with respect to the 
conservation reserve program, cropland 
conversion program, and cropland ad­
justment program are applicable.

(i) P o o l e d  allotments. Marketing 
Quotas established for allotments in a 
Pool, including allotments which have 
oeen released to the county committee 
ITT reapportioned to other farms, shall

ot be eligible for lease and transfer.
. Wo subleasing. Any leased mar- 

Quota shall not be subleased to 
another farm.

(k) Revised notices. A revised notice 
showing the effective farm acreage allot­
ment and effective farm marketing quota 
after lease and transfer shall be issued 
by the county committee to each of the 
operators of all farms involved in the 
lease and transfer agreement.

(l) Violations. If consideration of a 
violation is pending which may result in 
an allotment reduction for a farm for 
the .current year, the county committee 
shall delay approval of any lease and 
transfer until the Violation is cleared or 
the allotment reduction is made. How­
ever, if the allotment reduction in such 
a case cannot be made effective for the 
current crop year before April 1 the lease 
may be approved by the county commit­
tee. In any case, if, after a lease and 
transfer of a tobacco marketing quota 
has been approved by the county com­
mittee, it is determined that the allot­
ment for the farm from which or to 
which the marketing quota is leased is 
to be reduced for a violation, the allot­
ment reduction for such farm shall be 
delayed until the following year.

(m) Zero allotment and zero market­
ing quota farms. If the effective farm 
acreage allotment and effective farm 
marketing quota for a farm for the cur­
rent year are reduced to zero for viola­
tion of the tobacco marketing quota 
regulations, no marketing quota for flue- 
cured tobacco may be leased to such 
farm for the current year.

(n) Approval after review period. No 
lease shall be approved by the. county 
committee for any farm involved in a 
lease and transfer agreement until the 
time for filing an application for review, 
as shown on the original notice for the 
farm, has expired. If an application 
for review is filed for a farm involved in 
a lease and transfer agreement, such 
agreement shall not be approved by the 
county committee until the allotment for 
such farm is finally determined pursuant 
to part 711 of this chapter.

(o) Marketing quota after lease and 
transfer approval. The acreage allot­
ment and marketing quota finally de­
termined (after lease and transfer) for 
a farm under the provisions of this sec­
tion shall be the allotment and marketing 
quota for such farm for the current year 
only for the purposes of determining (1) 
excess acreage, (2) the amount of pen­
alty to be collected on marketings of 
excess tobacco, (3) eligibility for price 
support, (4) undermarketings and over­
marketings, and (5) the percentage re­
duction in allotment and quota for vio­
lation of the tobacco marketing quota 
regulations. The percentage reduction 
determined as applicable when the viola­
tion occurred shall be applied to the al­
lotment being reduced prior to any lease 
and transfer.

(p) Dissolution of leasing agreement. 
An agreement to lease and transfer may 
be dissolved at the request of all parties 
to the leasing agreement by so notifying 
the county committee in writing not later 
than April 1 of the current year. In 
such a  case, an official notice of the ef­
fective farm acreage allotment and ef­
fective farm marketing quota, disregard­
ing lease and transfer, shall be issued by 
the county committee to each of the op­
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erators involved in the leasing agree­
ment. If the request to dissolve the 
lease is made after April 1 of the cur­
rent year, the acreage allotment and 
marketing quota resulting from the 
lease and transfer shall remain in effect.

(q) Reconstitutions after lease and 
transfer. Allotments for reconstituted 
farms shall be divided or combined in 
accordance with Part 719 of this chap­
ter. For this purpose, the farm acreage 
allotment being divided or combined for 
a farm in the current year shall be the 
allotment after lease and transfer has 
been made. For the following year, that 
part of the acreage allotment computed 
for pounds leased shall revert to the farm 
from which it was transferred. Not­
withstanding the above, in the case of 
division, the county committee may allo­
cate, under Part 719 of this chapter, the 
leased quota involved to the tracts in­
volved in the division as the farm opera­
tors interested in such tracts agree in 
writing.
§ 725.73 Determining tobacco history 

acreages.
Tobacco history acreage shall be de­

termined for each farm for which a to­
bacco farm acreage allotment has been 
established for the current year.

(a) Farm acreage allotment fully pre­
served. The farm acreage allotment is 
fully preserved as tobacco history acre­
age for the current year if:

(1) (i) In the current year or either 
of the two preceding years the sum of
(a) the final tobacco acreage as deter­
mined under Part 718 of this chapter,
(b) the acreage computed for pounds 
leased and transferred from the farm 
under lease and transfer provisions,
(c) the acreage regarded as planted to 
tobacco under the provisions of the Soil 
Bank Act, the cropland conversion pro­
gram established under subsection 16(e) 
of the Soil Conservation and Domestic 
Allotment Act (16 U.S.C. 590p(e)), and 
as 75 per centum of the farm acreage al­
lotment (after adjustment for overmar­
ketings and reduction for violation of 
marketing quota regulations). If the 
erroneous notice of allotment is appli­
cable, the correct allotment shall be used 
to determine whether the 75 per centum 
provision was met; or (ii) in the current 
year or either of the two preceding years 
the farm acreage allotment is or was in 
the eminant domain allotment pool; or

(2) The farm consists of federally 
owned land for which a restrictive lease 
is in effect prohibiting the production 
of tobacco. (Federally owned land as 
used in this section means land owned by 
the Federal Government or any Depart­
ment, bureau, or agency thereof, or by 
any corporation all of the stock of which 
owned by the Federal Government.)

(b) Computed history acreage. If the 
farm acreage allotment is not fully pre­
served as tobacco history acreage under 
paragraph (a) of this section, the to­
bacco history acreage shall be the sum 
of the acreage (not to exceed the farm 
acreage allotment) as follows:

(1) Final tobacco acreage.
(2) Acreage regarded as planted to to­

bacco under the provisions of the Soil
, 1966
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Bank Act, the cropland conversion pro­
gram, and other diversion programs.

(3) Acreage computed for pounds 
leased and transferred from the farm.

(c) Adjustment of tobacco history 
acreage for abnormal weather or disease. 
If the county committee determines 
(with the approval of a representative 
of the State committee) that for any 
year the sum of the final acreage, the 
acreage computed for pounds leased and 
transferred from the farm under the 
lease and transfer provisions, and the 
acreage regarded as planted to tobacco 
under the Soil Bank Act, the cropland 
conversion program, and other diversion 
programs is less than-75 per centum of 
the farm acreage allotment (after any 
reduction for violation of the marketing 
quota regulations and adjustment for 
overmarketings) because of abnormal 
weather or disease, the tobacco history 
acreage for such year shall be adjusted 
to become the smaller of (1) the farm 
acreage allotment, or (2) the sum of the
(i) final tobacco acreage for the farm,
(ii) the acreage computed for pounds 
leased and transferred from the farm,
(iii) the acreage regarded as planted to 
tobacco under the Soil Bank Act, the 
cropland conversion program, and other 
diversion programs, and (iv) the addi­
tional acreage which the county commit­
tee determines (with the approval if a 
representative of the State committee) 
would have been included in the final 
acreage except for abnormal weather or 
disease. Any adjustment in tobacco his-’ 
tory acreages because of abnormal 
weather or disease shall not be consid­
ered as acreage devoted to tobacco in de­
termining whether or not 75 percent of 
the farm acreage allotment is planted. 
No adjustment for abnormal weather or 
disease shall be made unless the farm 
operator requests such an adjustment in 
writing to the county committee no later 
than October 1 of the crop year involved.

(d) Zero allotment farms. Any acre­
age planted to tobacco on a farm for 
which a farm acreage allotment of zero 
was established shall not be credited with 
any tobacco history acreage.

(e) Allotments in eminent domain 
pool. The farm acreage allotments in 
the eminent domain pool, as provided in 
Part 719 of this chapter, shall be consid­
ered fully planted during the years in the 
pool, including any year in which the 
pooled allotment is released by the dis­
placed owner to the county committee 
for reapportionment to other farms in 
the county. The tobacco history acreage 
shall be the same as the pooled allotment.

(f) All history acreage is restored his­
tory acreage. A farm shall be considered 
to have no tobacco history acreage dur­
ing the base period and shall not be con­
sidered an old farm if the only tobacco 
history acreage computed for the farm 
during the base period consists of tobacco 
history acreage restored for reduction of 
the farm acreage allotment for violation 
of the tobacco marketing quota regula­
tions.

(g) Tobacco history acreage for new 
farms. The tobacco history acreage for

a farm for the year it received an allot­
ment as a new farm shall be the same as 
the new farm allotment if as much as 
75 percent of the allotment is planted in 
such year. If less than 75 percent of the 
new farm allotment is planted, the to­
bacco history acreage shall be the same 
as the planted acreage. No adjustment 
for abnormal weather or disease shall be 
made in the tobacco history acreage for 
a farm for the year it was a new farm.
§ 725.74 Transfer of farm marketing 

quotas.
There shall be no transfer of farm 

marketing quotas except as provided in 
§ 725.72 and Part 719 of this chapter.
§ 7 2 5 .75 -725 .84  [Reserved]
§ 725.85 Identification of kinds of to­

bacco.
(a) Similar tobacco. Any tobacco 

that has similar appearance and growth 
characteristics while growing in a field 
on a farm, or any cured tobacco that has 
the same characteristics and correspond­
ing qualities, colors and lengths, of flue- 
cured tobacco shall be considered flue- 
cured tobacco without regard to any fac­
tors of historical or geographical nature 
which cannot be determined by exami­
nation of the tobacco.

(b) Discovering and identifying simi­
lar tobacco. For the purpose of dis­
covering and identifying tobacco subject 
to marketing quotas, the term "tobacco” 
with respect to any farm located in an 
area in which one or more of a kind and 
type of tobacco classified in Service and 
Regulatory Announcement No. 118 (Part 
30 of this title) of the former Bureau of 
Agricultural Economics of the U.S. De­
partment of Agriculture, is normally 
produced shall include all acreage of 
tobacco on a farm unless the county 
committee with the approval of the State 
committee (1) determines all or part of 
such acreage should not be considered 
as flue-cured tobacco under paragraph 
(a) of this section, or (2) determines 
from satisfactory proof furnished by the 
operator of the farm that a part or all 
of the production of such acreage has 
been certified by the Consumer and Mar­
keting Service, U.S. Department of Agri­
culture, under the Tobacco Inspection 
Act (7 U.S.C. 511), and regulations is­
sued pursuant thereto, as a kind of to­
bacco not subject to marketing quotas.
§ 725.86 Disposition of tobacco pro­

duced on excess acres.
Disposition of tobacco produced on ex­

cess acreage prior to harvest shall be 
subject to the provisions of Part 718 
of the chapter.
§ 725.87 Issuance of marketing cards.

(a ) G e n e r a l .  A marketing card 
• (MQ-76) shall be issued for the current 

marketing year for each farm having 
tobacco available for marketing. Cards 
shall be issued in the name of the farm 
operator except that (1) cards issued for 
tobacco grown for experimental purposes 
only shall be issued in the name of the 
experiment station, and (2) cards is­
sued to a successor-in-interest shall be

issued in the name of the successor-in- 
interest.

(b) Person authorized to issue mar­
keting cards. The county office manager 
shall be responsible for the issuance of 
marketing cards.

(c) Rights of producers and succes­
sors-in-interest. (1) E a c h  producer 
having a share in the tobacco available 
for marketing from a farm shall be en­
titled to the use of the marketing card 
for marketing his proportionate share.

(2) Any person who succeeds, other 
than as a dealer, in whole or in part to 
the share of a producer in the tobacco 
available for marketing from a farm, 
shall, to the extent of such succession, 
have the same rights to the use of the 
marketing card and bear the same liabil­
ity for penalties as the original producer.

(d) Farms not eligible for price sup­
port. The marketing card issued for a 
farm shall haye the notation “No Price 
Support” wh^re either of the following 
conditions, exist:

(1) The farm is determined not to be 
in compliance with the tobacco allotment 
therefor under the provisions of Part 718 
of this chapter.

(2) Tobacco is produced on land owned 
by the Federal Government in violation 
of a lease restricting the production of 
tobacco, even though the allotment for 
the farm is not exceeded.

(e) Cards for tobacco grown by pub­
licly-owned experiment stations. A 
marketing card shall be issued to identify 
tobacco grown for experimental purposes 
by or for publicly-owned experiment 
stations.

(f ) Farm quota data entered on mar­
keting card and supplemental card. (1) 
Any marketing card issued to market to­
bacco shall show when issued, in the 
spaces provided on the reverse side, (i) 
the pounds computed by multiplying 10 
percent times the effective farm market­
ing quota, and (ii) the pounds computed 
by multiplying 110 percent times the ef­
fective farm marketing quota,

(2) Where the farm operator requests 
it, a supplemental marketing card bear­
ing the same name and identification as 
shown on the original marketing card 
may be issued for a farm upon return to 
the. county office of an original market­
ing card or a supplemental marketing 
card. The pounds computed as 10 per­
cent of the effective farm marketing 
quota and pounds computed as 110 per­
cent of the effective farm marketing 
quota shall be entered in the spaces pro­
vided on reverse side of the marketing 
card and the balance of 110 percent of 
quota from prior marketing card shall 
be shown in the first space on the card.

(3) Two or more marketing cards may
>e issued for a farm if the farm operator 
so requests in writing and specifies in 
writing the number of pounds to be as­
signed to each card. In such cases, (i) 
;ach marketing card shall show 10 per­
cent of the assigned quota in the space 
TO percent of quota”, and (ii) each mar­
keting card shall show the assigned quota 
plus 10 percent of such assigned quota in 
the space "110 percent of quota”.
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§ 725.88 Debt stamping and replacing 
marketing cards.

(a) Stamping to show indebtedness.
(1) If any producer on a farm is in­
debted to the United States and such 
indebtedness is listed on the county debt 
record, the face of the marketing card 
issued for the farm shall bear the nota­
tion “U.S. Debt” followed by the amount 
of indebtedness. The name of the in­
debted producer, if different from the 
farm operator, shall be recorded directly 
under the debt notation. A notation 
showing indebtedness to the United 
States shall constitute notice to any 
warehouseman or loan organization that, 
subject to prior liens, the net proceeds 
from any price support loan due the 
debtor shall be paid to the United States 
to the extent of the indebtedness shown. 
The acceptance and use of a marketing 
card bearing a notice and information of 
indebtedness to the United States shall 
not constitute a waiver by the producer 
of any right to contest the validity of 
such indebtedness by appropriate admin­
istrative appeal or legal action and the 
producer may reject price support from 
which such indebtedness would be de­
ductible. \ As debt collections are made, 
the amount of the debt shown on 
the card shall be revised to show the debt 
balance, and the tobacco sale bill shall 
show the amount collected.

(2) Any marketing card may be 
marked for the purpose of notifying 
warehousemen or loan organizations that 
the tobacco being marketed pursuant to 
such card is subject to a lien held by 
the United States.

(b) Replacing, exchanging, or issuing 
additional marketing cards. Subject to 
the approval of the county office man­
ager, two or more marketing cards may 
be issued for any farm. Upon the re­
turn to the ASCS county office of a 
marketing card which has been used in 
its entirety and before the marketing of 
tobacco from the farm has been com­
pleted, a new marketing card bearing the 
same name, information and identifica­
tion as the used card shall be issued for 
the farm. A new marketing card shall 
be issued to replace a card which has 
been determined by the county office 
manager who issued the card to have 
been lost, destroyed, or stolen.
§ 725.89 Invalid cards.

(a) Reasons for being invalid. A 
marketing card shall be invalid under 
any one of the following conditions:

(1) It is not issued or delivered in the 
form and manner prescribed.

(2) An entry is omitted or is incorrect.
(3) it is lost, destroyed, stolen, or be­

comes illegible.
(4) Any erasure or alteration has been

made and not properly initialed by the 
county office manager or a marketing 
recorder. J

fb) Validating invalid cards. If any 
entry is not made on a marketing card as 
required, either through omission or in­
correct entry, and the proper entry is 
made and initialed by the county office 
manager who issued the card, or by a 
marketing recorder, then such card shall , 
become valid.

(c) Returning invalid cards. In the 
event any marketing card becomes in­
valid (other than by loss, destruction, or 
theft, or by omission, alteration, or in­
correct entry, which has not been cor­
rected by the county office manager who 
issued the card, or by a marketing re­
corder) , the farm operator, or the person 
having the card in his possession, shall 
return it to the ASCS county office at 
which it Vas issued.
§ 725.90 Misuse of marketing card.

Any information which causes a mar­
keting recorder, a member of a State, 
county, or community committee, or an 
employee of an ASCS State or county 
office to believe that any tobacco which 
actually was produced on one farm has 
been or is being marketed under the 
marketing card issued for another farm, 
shall be reported immediately by such 
person to the ASCS county or State 
office.
§ 725.91 Identification of marketings.

(a) Identification of producer market­
ings. Each auction and nonauction 
marketing of tobacco from a farm in 
the current year shall be identified by a 
marketing card, Form MQ-76, issued for 
the farm. The reverse side of the mar­
keting card shall show in pounds (1) 
10 percent of quota, (2) 110 percent of 
quota, and (3) balance of 110 percent 
of quota after each sale. Also, each 
producer sale, auction or nonauction, 
shall be recorded on a uniform tobacco 
sale bill.

(b) Other persons authorized to act 
as marketing recorder. (1) A ware­
houseman or his representative who has 
been authorized to act as a marketing 
recorder during the current year on 
MQ-78—Tobacco, Warehouse Organiza­
tion and. Authorization to Issue Memo­
randa of Sale, may so act if the market­
ing recorder is not available at the 
warehouse.

(2) Any warehouseman or dealer who 
engages in the business of acquiring 
scrap tobacco from farmers, and who has 
been authorized to act as a marketing 
recorder, may record sales on MQ-76 
covering a purchase of scrap tobacco.

(c) Withdrawal of approval to act as 
marketing recorder. The authorization 
on MQ-78 for a person to perform duties 
of a marketing recorder may be with­
drawn by the State executive director if 
such action is determined to be necessary 
in order to properly enforce the regula­
tions in this subpart.

(d) Verification of penalty by ware­
housemen or dealers. Each sale of to­
bacco by a producer which is subject to 
penalty and which has been recorded by 
a marketing recorder shall be verified by 
a warehouseman or dealer to determine 
whether the amount of penalty shown to 
be due has been correctly computed. 
Such warehouseman or dealer shall not 
be relieved of any liability for the 
amount of penalty due because of any 
error which may occur in computing the 
penalty and recording the sale.

(e) Check register. The serial num­
ber of the tobacco sale bill(s) shall be 
recorded by the warehouseman on the

check register or check stub for the check 
written covering the auction sale of to­
bacco by a producer.

(f) Identification of dealer market­
ings of resale tobacco. Each auction 
and nonauction marketing of resale to­
bacco in the current year shall be iden­
tified by a dealer identification card. 
Form MQ-79-2, issued to the dealer.

(g) Separate display on auction ware­
house floor. Any warehouseman upon 
whose floor more than one kind of to­
bacco is offered for sale at public auction 
shall for each different kind of tobacco:

(1) Display it in separate areas on the 
auction warehouse floor.

(2) Identify each basket by a distin- 
guishably different basket ticket clearly 
showing the kind of tobacco.

(3) Make and keep records that will 
insure a separate accounting and report­
ing of each of such kinds of tobacco sold 
at auction over the warehouse floor.
§ 725.92 Rale of penalty.

(a) Basic rate. The basic penalty 
rate shall be equal to seventy-five (75%) 
percent of the average market price for 
the immediately preceding marketing 
year as determined by the Crop Report­
ing Board, Statistical Reporting Service, 
United States Department of Agricul­
ture. The rate of penalty will be deter­
mined for each marketing year and 
announced by the regulations in this 
subpart or amendment thereto.

(b) Average market price. The aver-„ 
age market price as determined by the 
Crop Reporting Board for the marketing 
years specified was:

Average Market Price

M a r k e t in g  C en ts  p e r
Y e a r :  * p o u n d

1965- 66______________  64. 6

(c) Rate of penalty per pound. The 
penalty per pound upon marketings of 
excess tobacco subject to marketing 
quotas during the marketing years spec­
ified shall be:

R ate of Penalty

M a r k e t in g  C e n ts  p e r
Y e a r :  p o u n d

1966- 67____ _________  48

§ 725.93 Persons to pay penalty.
The persons to pay the penalty due 

on any marketing of tobacco subject to 
penalty shall be determined as follows:

(a) Auction sale. The penalty due on 
marketings by a producer through an 
auction sale shall be paid by the ware­
houseman who may deduct an amount 
equivalent to the penalty from the price 
paid to the producer.

(b) Non-auction sale. The penalty 
due on tobacco acquired directly from a 
producer, other than at an auction sale, 
shall be paid by the person acquiring the 
tobacco who may deduct an amount 
equivalent to the penalty from the price 
paid to the producer in the case of a sale.

(c) Marketings outside the United 
States. The penalty due on marketings 
by a producer directly to any person out­
side the United States shall be paid by 
the producer.
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§ 725.94 Penalties considered to be due 

from warehousemen, dealers, buyers 
and others excluding the producer.

Any marketings of tobacco under any 
one of the following conditions shall be 
considered to be a marketing of excess 
tobacco.

(a) Auction sale without marketing 
card. Any first marketing of tobacco at 
an auction sale by a producer which is 
not identified by a valid marketing card 
at the time of marketing shall be con­
sidered to be a marketing of excess to­
bacco and the penalty thereon shall be 
collected and remitted by the warehoûse- 
man.

(b) Nonauction sale. Any nonauc­
tion sale of tobacco which;

(1) is not identified by a valid mar­
keting card and recorded on MQ-79, 
Dealer’s Report, not later than the end 
of the calendar week in which the to­
bacco was purchased; or,

(2) if purchased prior to the opening 
of the local auction market for the cur­
rent year, is not identified by a valid 
marketing card and recorded on MQ-79 
not later than the end of the calendar 
week which includes the first sale day of 
the local auction markets, shall be con­
sidered a marketing of excess tobacco. 
The penalty thereon shall be collected by 
the purchaser of such tobacco, and re­
mitted with MQ-79.

(c) Leaf account tobacco. If part or 
all of any marketing of leaf account to­
bacco (including floor sweepings and 
tobacco from the buyers corrections ac­
count) , when added to prior leaf account 
resales, is in excess of prior leaf account 
purchases, such marketing shall be con­
sidered to be a marketing of excess to­
bacco unless and until such warehouse­
man furnishes proof acceptable to the 
State committee showing that such mar­
keting is not a marketing of excess to­
bacco. Floor sweepings which the State 
executive director determines have been 
properly identified and reported by the 
warehouseman shall be considered ac­
ceptable proof that such marketings are 
not marketings of excess tobacco pro­
vided the amount thereof for the ware­
house does not exceed the floor sweepings 
limitation of 1.10 percent of producers’ 
tied sales and 0.17 percent of producers’ 
untied sales for the season.

(d) Dealer’s tobacco. The part or all 
of any marketing of tobacco by a dealér 
which such dealer represents to be a 
resale, which, when added to prior re­
sales by such dealer as shown on Form 
MQ-79 presented to the warehouseman 
by the dealer, is in excess of total prior 
purchases shown on such Form MQ-79, 
shall be considered to be a marketing of 
excess tobacco. The penalty thereon 
shall be withheld by the warehouseman 
from the proceeds due the dealer and 
immediately transmitted by the ware­
houseman to a marketing recorder.

(e) Resales not reported. Any resale 
of tobacco which is required to be re­
ported by a warehouseman or dealer, but 
which is not so reported within the time 
and in the manner required, shall be 
considered to be a marketing of excess 
tobacco, unless and until such ware­

houseman or dealer furnishes a report of 
such resale which is acceptable to the 
State executive director. The penalty 
thereon shall be paid by the warehouse­
man or dealer who fails to make the re­
port as required.

(f) Marketings falsely identified by a 
person other than the producer.. If any 
marketing of tobacco by a person other 
than the producer is identified by a mar­
keting card other than the marketing 
card issued for the farm on which such 
tobacco was produced, such marketing 
shall be presumed, subject to rebuttal, to 
be a marketing of excess tobacco. The 
penalty thereon shall be paid by such 
person.
§ 725.95 Producers penalties; false iden­

tification ; failure to account; can­
celled allotments.

(a) Penalties for false identification or 
failure to account. If any producer 
falsely identifies or fails to account for 
the disposition of any tobacco produced 
on a farm, penalty at the full rate shall 
be due on the larger of: (1) the actual 
marketings above 110 percent of the ef­
fective farm marketing quota, or (2) the 
amount of tobacco equal to 25 percent of 
the effective farm marketing quota plus 
the amount determined by multiplying 
the farm yield times the number of acres 
harvested in excess of the farm acreage 
allotment.

(b) Cancelled allotment. If part or 
all of the tobacco produced on a farm  
has been marketed and the allotment for 
the farm is cancelled, any penalty due 
on the marketings shall be paid by the 
producers.
§ 725.96 Payment of penalty.

(a) Date due. Penalties shall become 
due at the time the tobacco is marketed, 
except that in the case of false identifica­
tion or failure to account for disposition 
of tobacco, the penalty shall be due on 
the date of such false identification, or 
failure to account for disposition. The 
penalty shall be paid by remitting the 
amount due to the ASCS State office not 
later than the end of the calendar week 
in which the tobacco becomes subject to 
penalty. A draft, money order, or check 
drawn payable to the Agricultural Sta­
bilization and Conservation Service may 
be used to pay any penalty, but any such 
draft or check shall be received subject 
to payment at par.

(b) Auction sale—net proceeds. If the 
penalty due on any auction sale of 
tobacco by a producer is in excess of the 
net proceeds of such sale (gross amount 
for all lots included in the sale less usual 
warehouse charges), the amount of the 
net proceeds accompanied by a copy of 
the warehouse bill covering such sale 
may be remitted as the full penalty due. 
Usual warehouse charges shall not in­
clude (1) advances to producers, (2) 
charges for hauling, or (3) any other 
charges not usually incurred by pro­
ducers in marketing tobacco through a 
warehouse.

(c) Nonauction s a l e .  Nonauction 
sales of excess tobacco shall be subject 
to the full rate of penalty and shall be 
paid in full even though the penalty may

exceed the proceeds for the sale of 
tobacco.
§ 725.97 Request for return of penalty.

Any producer of tobacco and any other 
person who bore the burden of the pay­
ment of any penalty after the market­
ing of all tobacco available for market­
ing from the farm, may request the 
return of the amount of such penalty 
which is in excess of the amount re­
quired to be paid. Such request shall 
be filed on Form MQ-85, Farm Record 
and Account, with the ASCS county 
office within 2 years after the payment 
"Of the penalty. Approval of return of 
penalty to producers shall be by the 
county committee, subject to the ap­
proval of the State executive director.
§ 725 .98  Producers’ records and reports.

(a) Failure to file reports or filing 
false reports. If any producer on a farm 
files an incomplete or incorrect report, 
fails to file a report, or files or aids or 
acquiesces in the filing of any false re­
port with respect to (1) the acreage of 
tobacco grown on the farm, or (2) the 
amount of tobacco produced on, or mar­
keted from the farm, the tobacco allot­
ment next established for any such farm 
shall be reduced except that such re­
duction for any such farm shall not 
be made if it is established to the 
satisfaction of the county and State 
committees that (i) the failure to file, 
filing of, or aiding or acquiescing in the 
filing of, such report was not intentional 
on the part of any producer on the farm, 
and that no producer on the farm could 
reasonably have been expected to know 
that the report was false: Provided, That 
the failure to file or the filing of or aid­
ing or acquiescing in the filing of the re­
port will be construed as intentional un­
less a correct report is filed and any 
penalty is paid in full, or (ii) no person 
connected with the farm for the year 
for which the allotment is being estab­
lished caused, aided, or acquiesced in the 
filing of the false report or failure to file
a report.

(b) Report of tobacco grown for 
experimental purposes. For farms on 
which tobacco is being grown for experi­
mental purposes only, the director of a 
publicly owned agricultural experiment 
station shall furnish the ASCS State 
office, prior to the beginning of the har­
yesting of tobacco from any farm on 
which experimental tobacco is being 
grown, a report for each current year 
showing the following information:

(1) Name and address of the publicly 
owned agricultural experimental station.

(2) Name of the owner, and name of
the operator if different from the owner, 
of each farm on which tobacco is grown 
for experimental purposes only.

(3) The amount of acreage of tobacco 
grown on each farm for experimental 
purposes only.

(4) A certification signed by the Di­
rector of the publicly owned agriculture 
experiment station to the effect that 
such acreage of tobacco was grown on 
each farm for experimental purposes 
only, the tobacco was grown under nis 
direction, and the acreage on each pio
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was considered necessary for carrying 
out the experiment.

(c) Harvesting second crop tobacco 
from same acreage. If, in the same cal­
endar year more than one crop of to­
bacco was grown from (1) the same 
tobacco plants, or (2) different tobacco 
plants, and is harvested for marketing 
from the same acreage of a farm, the 
acreage allotment next established for 
such farm shall be reduced by an amount 
equivalent to the acreage from which 
more than one crop of tobacco was so 
grown and harvested.

(d) Cancellation of new farm allot­
ment. Any new farm allotment ap­
proved under this subpart which was 
determined by the county committee on 
the basis of incorrect information know­
ingly furnished the county committee by 
the applicant for the new farm allotment 
shall be cancelled by the county com­
mittee as of the date the allotment was 
established.

(e) False identification. If tobacco 
was marketed or was permitted to be 
marketed in any marketing year as hav­
ing been produced on the acreage allot­
ment for any farm which, in fact, was 
produced on a different farm, the acreage 
allotments next established for both such 
farms and kind of tobacco shall be re­
duced, except that such reduction for 
any such farm shall hot be made if it is 
established to the satisfaction of the 
county and State committees that (1) no 
person on such farm intentionally par­
ticipated in such marketing or could 
have reasonably been expected to have 
prevented such marketing: Provided: 
That‘the marketing shall be construed 
as intentional, unless all tobacco from 
the farm is accounted for and payment 
of all additional penalty is made, or (2) 
no person connected with such farm for 
the year for which the allotment is being 
established caused, aided, or acquiesced 
in such marketing.

(f) Report on marketing card. The 
operator of each farm on which tobacco 
is produced shall return to the ASCS 
county office each marketing card issued 
for the farm whenever marketings from 
the farm are completed, and, in no event, 
later than 20 days, in the year of issuance 
of the card, after the close of the tobacco 
auction markets for the locality in which 
the farm is located. Failure to return 
the marketing card within 15 days after 
written request by certified mail from the 
county office manager shall constitute 
failure to account for disposition of all 
tobacco marketed from the farm unless 
disposition of tobacco marketed from 
the farm is otherwise accounted for to 
the satisfaction of the county committee. 
Upon failure to satisfactorily account to 
®ne county committee for disposition of 
Flue-cured tobacco marketed from the 
farm, the allotment next established for 
such farm shall be reduced, except that 
such reduction for any such farm shall 
not be made if it is established to the 
satisfaction of the county committee and 
a representative of the State committee,

^  ^ e  â^ure to furnish such proof 
of disposition was unintentional and no 
Producer on such farm could reasonably 
nave been expected to furnish such proof

of disposition: Provided, That such fail­
ure will be construed as intentional 
unless such proof of disposition is fur­
nished and payment of all additional 
penalty is made; or (2) no person con­
nected with such farm for the year for 
which the allotment is being established, 
caused, aided, or acquiesced in the 
failure to furnish such proof.

(g) Report of production and disposi­
tion. In addition to any other reports 
which may be required by this subpart, 
the operator on each farm or any pro­
ducer on the farm (even though the har­
vested acreage does not exceed the 
acreage allotment or even though no 
allotment was ^established for the farm) 
shall, upon written request by certified 
mail from the State executive director, 
within 15 days after deposit of such re­
quest in the United States mail, ad­
dressed to such person at his last known 
address, furnish the Secretary on MQ- 
108, Report of Production and Disposi­
tion, a written report of the acreage, 
production and disposition of all tobacco 
produced on the farm by sending the 
same to the ASCS State office showing, 
as to the farm at the time of filing such 
report, (1) the number of fields (patches 
or areas) from which tobacCo was har­
vested from the farm, (2) the total 
pounds of tobacco produced, (3) the 
amount of tobacco on hand and its loca­
tion, (4) as to each lot of tobacco mar­
keted, the name and address of the 
warehouseman, dealer, or other person to 
or through whom such tobacco was mar­
keted and the number of pounds mar­
keted, the gross price paid and the date 
of the marketings, and (5) the complete 
details as to any tobacco disposed of 
other than by sale. Failure to file the 
MQ-108 as requested, the filing of a false 
MQ-108, or the filing of an MQ-108 
which is found by the State committee to 
be incomplete or incorrect, shall con­
stitute failure of the producer to account 
for disposition of tobacco produced on 
the farm and the allotment next estab­
lished for such farm shall be reduced, 
except that such reduction for any such 
farm shall not be made if it is established 
to the satisfaction of the county and 
State committees that (i) failure to fur­
nish such proof of disposition was unin­
tentional and no producer on such farm 
could reasonably have been expected to 
furnish such proof of disposition: Pro­
vide, that such failure will be construed 
as intentional and unless such proof of 
disposition is furnished and payment of 
all additional penalty is made, or (ii) no 
person connected with such farm for the 
year for which the allotment is being 
established caused, aided, or acquiesced 
in the failure to furnish such proof.

(h) Amount of allotment reduction. 
The amount of reduction in the allot­
ment for the current year for a violation 
described in paragraph (a ) , (e ), (f) , or
(g) of this section shall be that percent­
age which the amount of tobacco in­
volved in the violation is of the respective 
fârm marketing quota for the farm for 
the year in which the violation occurred. 
Where the amount of tobacco involved 
in the violation (s) equals or exceeds the 
amount of the farm marketing quota, the

amount of reduction shall be 100 percent 
and no deduction will be made in subse­
quent years for the violation (s ) . The 
quantity of tobacco in violation shall be 
the amount of tobacco as determined by 
the county committee. If the actual 
quantity of tobacco is known, such quan­
tity shall be determined by the county 
committee to be the amount of tobacco 
involved in the violation. If the actual 
quantity of tobacco is not known, the 
county committee shall determine the 
quantity in violation in the following 
manner: The yield per acre and the total 
production of tobacco on the farm shall 
be determined by taking into considera­
tion the condition of the crop during 
production, if known, and the actual 
yield per acre of tobacco on other farms 
in the locality in which the soil and other 
physical factors affecting the production 
of tobacco are similar: Provided, that 
the determination of the total produc­
tion of tobacco on the farm shall not 
exceed the harvested acreage of tobacco 
on the farm multiplied by the average 
actual yield on farms in the locality on 
which the soil and other physical factors 
affecting the production of tobacco are 
similar. The yield per acre as so deter­
mined by the county committee shall be 
deemed to be the actual production per 
acre. Where the actual quantity of 
tobacco produced on acreage not in­
cluded in a report of acreage is not 
known, such quantity shall be deter­
mined by the county committee to be the 
quantity resulting from multiplying the 
yield per acre for the farm, determined as 
aforesaid, by the acreage not shown on 
a report of acreage. Where the amount 
of tobacco produced on, or marketed 
from a farm is not known, such quanti­
ties shall be determined by the county 
committee to be the quantity of tobacco 
remaining after deducting from the total 
production on the farm, as determined 
aforesaid, the quantity of tobacco for 
which proof of production and marketing 
has been furnished. The acreage reduc­
tions required under this section shall be 
in addition to any other adjustments 
made under these regulations and any 
amendments thereto later issued.

(i) Allotment reductions for combined 
farms. If the farm involved in the 
violation is combined with another farm 
prior to the reduction, the reduction 
shall be applied as heretofore provided 
in this section to that portion of the 
allotment for which a reduction is re­
quired.

(j) Allotment reduction for divided 
farms. If the farm involved in the 
violation has been divided prior to the 
reduction, the reduction shall be applied 
as heretofore provided in this section to 
the allotments for the divided farms 
required to be reduced. Allotment re­
ductions are applicable, except under 
paragraph (c) of this section, unless the 
violating producer has no interest in the 
current tobacco crop.
§ 725.99 Warehouseman’s records and 

reports.
(a) Record of marketing— ( 1 ) Auction 

sale. Each warehouseman shall keep, 
such records as will enable him to furnish

No. 122-------12
FEDERAL REGISTER, VOL. 31, NO. 122— FRIDAY, JUNE 24, 1966



8830 PROPOSED RULE MAKING

the ASC State office with respect to each 
auction sale of tobacco made at his ware­
house the following information:

(1) The name of the operator of the 
farm on which the tobacco was produced 
and the name of the seller, in the case 
of a sale by a producer, and in the case 
of a resale, the name of the seller.

(ii) Date of sale.
(iii) Number of pounds sold.
(iv) Amount of any penalty and the

amount of any deduction on account of 
penalty from the price paid the producer; 
and, in addition, with respect to each 
individual basket or lot of tobacco con­
stituting the auction sale, the following 
information: .

(v) Name of purchaser.
(vi) Number of pounds sold.
(vii) Gross sale price.
(2) Separate account records. Rec­

ords of all purchases and resales of 
tobacco by the warehouseman shall be 
maintained to show a separate account 
for:

(i) Non-auction sales by farmers of 
tobacco purchased by or on behalf of the 
warehouseman.

(ii) Purchases and resales of leaf ac­
count tobacco. The resale record shall 
include data for leaf account; floor 
sweeping tobacco.

(3) Buyers corrections account. Each 
warehouseman shall keep such records 
as will enable him to furnish a weekly 
report on Form MQ-79 to the ASC State 
office showing the total pounds and 
amounts of the debits (for returned bas­
kets, short baskets and short weights of 
tobacco) and the credits (for long bas­
kets and long weights of tobacco) to the 
Buyers Corrections Account. Where the 
warehouseman returns to the seller 
tobacco debited to the Buyers correction 
account, the warehouseman shall prepare 
an adjustment invoice to the seller. 
This invoice shall be the basis for a 
credit entry for the warehouse in the 
Buyers Corrections Account and a cor­
responding purchase (debit entry) in the 
case of a dealer on his MQ-79, Dealer’s 
Report. Any balancing figure reflected 
on thé warehouseman’s summary of bill- 
outs shall not be included in the Buyers 
Corrections Account.

(4) Uniform tobacco sale bill and daily 
warehouse sales summary. Each ware­
houseman shall use uniform tobacco sale 
bills furnished by Flue-cured Tobacco 
Cooperative Stabilization Corporation, 
Raleigh, N.C. (hereinafter referred to as 
“Record Center”) . The warehouseman 
shall not weigh in any tobacco for sale 
unless a card (MQ-76 for producers, 
MQ-79-2 for dealers) is furnished the 
weighman. In the “Buyer and Grade” 
space on the tobacco sale bill (i) the left 
column shall show non-auction pur­
chases by the warehouse and tobacco 
grade for tobacco consigned to price 
support, and (ii) the right column shall 
show the symbol for tobacco bought by 
private buyers. At the end of each sale 
day, the tobacco sale bills shall be sorted 
in numerical order, and on the top of 
such bills an executed Form MQ-80, 
Daily Warehouse Sales Summary, shall 
be placed. A copy of the tobacco sale

bills and a copy of the executed MQ-80 
shall be furnished the marketing recorder 
for the Record Center. Tobacco sale 
bills for suspended sales shall be sent in 
by the marketing recorder when the sale 
is cleared from suspension.

(5) Any warehouseman or any other 
person who grades tobacco for farmers 
shall maintain records which will enable 
him to furnish the ASCS State office the 
name of the farm operator and the ap­
proximate amount of scrap tobacco ob­
tained from the grading of tobacco from 
each farm.

(6) Any warehouseman or any other 
person who provides tobacco curing 
space or stripping space fgr farmers shall 
maintain records which will enable him 
to furnish the ASCS State office the name 
of the farm operator and the approxi­
mate amount of scrap tobacco obtained 
from each farm resulting from provid­
ing such space.

(7) In the case of resales for dealers, 
the name of the dealer making each re­
sale, and in the case of resales for the 
warehouse, the word “Resale” shall be 
clearly shown on each tobacco sale bill 
covering such tobacco.

(b) Identification of producer sales of 
tobacco— (1) Tobacco Sale Bill. The 
farm serial number on the marketing 
card identifying the tobacco to be mar­
keted at auction shall be recorded by 
the warehouseman on the tobacco sale 
bill at the time the tobacco is weighed 
in and the warehouseman shall retain 
the marketing card where tobacco is to 
be sold at auction until the producer has 
been paid for the sale of the tobacco or 
the tobacco is removed from the ware­
house by the producer. The warehouse­
man shall be responsible for the safe­
keeping and proper use of the marketing 
card during his retention of it. A sepa­
rate tobacco sale bill shall be executed 
to cover any tobacco which represents 
more than 110 percent of the effective 
farm marketing quota and the notation, 
“No Price Support” shall be shown on 
such tobacco sale bill. The sale of such 
tobacco shall be considered a separate 
sale. The letters, “NA” shall be shown 
on each line of a tobacco sale bill on 
which there is recorded tobacco pur­
chased by or for the warehouse at non­
auction sale and there shall be recorded 
on all such tobacco sale bills the farm 
serial number on the marketing card 
identifying the tobacco marketed at the 
time the tobacco is purchased at non­
auction sale. A copy, of the tobacco sale 
bill bearing the letters, “NA” shall be 
furnished the producer for any lot or 
basket of such tobacco purchased by the 
warehouseman.

(c) Marketing card. Each marketing 
of tobacco from a farm shall be identi­
fied by a marketing card issued for the 
farm. The card shall be executed as 
follows:

(1) Auction Sale. A marketing card 
used to cover an auction shall show on 
the reverse side the poundage balappe 
of the “110 percent of quota”. The to­
bacco sale bill shall show the pounds on 
which penalty is due, and the amount of 
the penalty.

(2) Nonauction sale to a warehouse­
man at the warehouse. A marketing 
card used to cover a nonauction, sale 
of tobacco to a warehouseman shall show 
on the reverse side the poundage bal­
ance of the “110 percent of quota”. If 
the tobacco sale bill includes both an 
auction sale and a nonauction sale such 
combined pounds shall be used to com­
pute and reflect the balance of the “110 
percent of quota”. The tobacco sale bill 
shall show the pounds on which penalty 
is due and the amount of the penalty.

(3) Nonauction sale (country pur­
chase) to a warehouseman. A market­
ing card used to cover a nonauction sale 
(country purchase) at the farm shall 
show on the reverse side the poundage 
balance of the “110 percent of quota”. 
The tobacco sale bill shall show the ac­
tual weight of the tobacco, the pounds 
on which penalty is due, and the amount 
of the, penalty. Each warehouseman 
shall record each nonauction purchase 
of tobacco made by him on MQ-79.

(d) Suspended sale record. Any to­
bacco sale bill covering first marketing 
of farm tobacco for which a valid mar­
keting card was not presented shall be 
given to a marketing recorder who shall 
stamp such bills, “Suspended”, or if a 
marketing recorder is not available, the 
auction warehouseman may stamp such 
bills, “Suspended” and deliver them to 
a marketing recorder when one is avail­
able. Such tobacco sale bills shall be 
made available to the Record Center 
after the sale is cleared.

(e) Warehouseman’s entries or other 
dealer’s report. Each warehouseman 
shall record, or have the dealer record, 
on MQ-79, the total purchases and re­
sales made by each such dealer or other 
warehouseman during each sale day at 
the warehouse. If any tobacco resold by 
the dealer is tobacco bought by him and 
carried over by him from a crop pro­
duced prior to the current crop, the 
entry on MQ-79 shall clearly show such 
fact.

(f) Record and report of warehouse­
man’s leaf account purchases and resales 
not on his floor. Each warehouseman 
shall keep a record and make reports on 
MQ-79, Dealer’s Report, showing:

(1) All nonauction purchases of to­
bacco, except nonauction purchases at 
his warehouse which are reported on
MQ-30. -  M

(2) All purchases and resales of to­
bacco at public auction through ware­
houses other than his own.

(3) All purchases of tobacco from
dealers other than warehousemen ana
resales of tobacco to dealers other than 
warehousemen.

Form MQ-79 shall be prepared and a 
copy, including copies of tobacco sale 
bills for all nonauction purchases, for­
warded to the ASCS State office not 
later than the end of the calendar weex 
in which such tobacco was purchased or 
resold: Provided: That, if tobacco_ 
purchased prior to the opening of 
local auction market, an MQ-79 shall, 
prepared and a copy, together w 
copies of tobacco sale bills for all non­
auction purchases, forwarded to tne
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ASCS State office not later than the end 
of the calendar week which would in­
clude the first sale day of the local auc­
tion markets. A remittance for all 
penalties shown by the entries on 
MQ-79 to be due shall be forwarded to 
the ASCS State office with the original 
copy of MQ-79.

(g) Daily Warehouse Sales Summary. 
Each warehouseman shall prepare at 
the end of each sale day a report on 
MQ-80, Daily Warehouse Sales Sum­
mary, showing for each sale day:

(1) For each manufacturer, buyer, 
order buyer and Flue-Cured Stabiliza­
tion (pool), pounds of tobacco purchased 
at auction (consigned in the case of the 
pool), and the total of all such pounds.

(2) For each dealer subject to report­
ing purchases and resales on MQ-79, 
as originally billed, the total pounds of 
tobacco purchased at auction, and the 
total of all of such pounds.

(3) The sum of the total pounds for 
subparagraphs (1) and (2).

(4) The total pounds purchased at 
auction for the leaf account.

(5) The total pounds purchased at 
nonauction at the warehouse for the 
leaf account.

(6) The sum of the total pounds for 
subparagraphs (4) and (5).
* (7) The sum of the totals for sub- 
paragraphs (2), (3), and (6) of this 
paragraph.

(8) For each warehouse sale of ex­
cess tobacco from a farm, the applicable 
farm number with daily remittance of 
the penalty due.

(9) For each dealer, at time of settle­
ment having excess resale tobacco, the 
applicable dealer number with daily re­
mittance of the penalty due.

(10) As to the information required 
to be entered on MQ-80, Daily Ware­
house Sales Summary, by the marketing 
recorder, the warehouseman shall keep 
and make available such records as will 
enable the marketing recorder to enter 
thereon: (i) The total number of to­
bacco sale bills for the sale day, and (ii) 
The sum of pounds sold shown on the 
tobacco sale bills.
§ 725.100 Dealer’s record and reports.

Each dealer, except as provided in 
§ 725.101, shall keep the records and 
make the reports as provided by this 
section.

(a) Record of marketing. Each 
dealer shall keep such records as will 
enable him to furnish the ASCS State 
office with respect to each lot of tobacco 
purchased by him the following 
information:

(1) (i) The name of the warehouse 
through which the tobacco, was pur­
chased in the case of a warehouse sale,
(ii) the name of the operator of the farm 
on which the tobacco was produced, and 
the name of the seller in the case of a 
nonauction sale, including the records 
and reports for farm scrap tobacco, and 
(hi) the name of the seller in the case 
of nonauction purchases from ware­
housemen and dealers.

(2) Date of purchase.
(3) Number of pounds purchased.

(4) Amount of any penalty and the 
amount of any deduction on account of 
penalty from the price paid the pro­
ducer, and as to each lot of tobacco sold 
by him the following information:

(5) Name of the warehouse through 
which the tobacco was sold in the case 
of a warehouse sale, and the name of 
the purchaser if other than an auction 
warehouse sale.

(6) Date of sale.
(7) Number of pounds sold.
(8) In the event of a resale of tobacco 

bought by him and carried over from 
a crop produced prior to the current 
crop, the fact that such tobacco was so 
bought and carried over.

(b) Nonauction sale (country pur­
chase) to a dealer. Each purchase of 
tobacco from a producer shall be identi­
fied by a marketing card issued for the 
farm on which the tobacco was produced. 
The reverse side of the marketing card 
shall show the poundage balance of the 
“110 percent of quota”. The tobacco 
sale bill shall show the actual weight of 
the tobacco, the pounds on which pen­
alty is due, and the amount of the 
penalty. The dealer shall record each 
nonauction purchase of tobacco made 
by him on MQ-79.

(c) Record and report of purchases 
and resales. (1) Except as provided in 
subparagraph (2) of this paragraph, 
each dealer shall keep a record and make 
reports on MQ-79, showing all purchases 
and resales of tobacco made by or for 
the dealer, and in the event of purchase 
or resale of tobacco bought from a crop 
produced prior to the current crop, the 
fact that such tobacco was bought by 
him and carried over from a crop pro­
duced prior to the current crop.

(2) Form MQ-79 shall be prepared 
and a copy, together with copies of 
tobacco sale bills for all nonauction pur­
chases,- forwarded to the ASCS State 
office not later than the end of the cal­
endar week in which such tobacco was 
purchased or resold, except as follows: 
(i) If tobacco is purchased prior to 
the opening of the local auction market, 
an MQ-79 shall be prepared and a copy, 
together with copies of tobacco sale bills 
for all nonauction purchases, forwarded 
to the ASCS State office not later than 
the end of the calendar week which 
would include the first sale day of the 
local auction markets; (ii) if tobacco is 
resold in a State other than where pro­
duced, and the auction markets at such 
location open earlier than those where 
the tobacco would normally be sold at 
auction by farmers, reports shall be pre­
pared and forwarded, together with 
copies of tobacco sale bills for all non­
auction purchases, not later than the 
end of the calendar week which would 
include the first sale day of the local 
auction market where the resale takes 
place.

(d) Daily report to warehouseman for 
buyers corrections account of tobacco 
received. Notwithstanding the provi­
sions of § 725.101, any dealer, buyer, or 
any other person receiving tobacco from 
or through a warehouseman at an auc­
tion sale or otherwise, which is not in­
voiced to him or which is incorrectly in­

voiced to him by the warehouseman, 
shall furnish the warehouseman on a 
daily sales basis an adjustment invoice 
or buyers settlement sheet. Such reports 
shall be furnished daily, if practicable; 
otherwise they shall be furnished at the 
end of each week.
§ 725.101 Dealers exempt from regular 

records and reports.
Any dealer or buyer who acquires to­

bacco only at auction sales and resells, 
in the form in which tobacco ordinarily is 
sold by farmers, five percent or less of 
any such tobacco shall not be subject to 
the requirements of § 725.100.
§ 725.102 Records and reports of truck­

ers, persons redrying, prizing, or 
stemming tobacco, and storage firms.

(a) Each trucker shall keep such rec­
ords as will enable him to furnish the 
ASCS State office a report with respect 
to each lot of tobacco received by him 
showing:

(1) The name and address of the pro­
ducer.

(2) The date of receipt of the tobacco.
(3) The number of pounds received.
(4) The name and address of the per­

son to whom it was delivered.
(b) Each person engaged in the busi­

ness of redrying, prizing, or stemming 
tobacco for producers and storage farms 
handling producer tobacco shall keep 
such records as will enable him to fur­
nish the director a report showing:

(1) The information required above 
for truckers, and, in addition:

(2) The purpose for which the tobacco 
was received.

(3) The amount of advance made by 
him on the tobacco.

(4) The disposition of the tobacco.
(5) Person to whom delivered and 

pounds involved.
§ 725.103 Separate records and reports 

from persons engaged in more than 
one business.

Any person who is required to keep 
any record or make any report as a ware­
houseman, processor, dealer, buyer, 
trucker, or as a person engaged in the 
business of sorting, redrying, prizing, 
stemming, packing, or otherwire proc­
essing tobacco for producers, and who is 
engaged in more than one such business, 
shall keep such records as will enable 
him to make separate reports for each 
such business in which he is engaged to 
the same extent for each such business 
as if he were engaged in no other busi­
ness.
§ 725.104  Failure to keep records and 

make reports or making false report 
or record.

(a) Failure to keep records or make 
reports. Under the provisions of section 
373(a) of the act, any warehouseman, 
processor, buyer, dealer, trucker, or per­
son engaged in the business of sorting, 
redrying, prizing, stemming, packing, or 
otherwise processing tobacco for pro­
ducers who fails to make any report or 
keep any record as required, or who 
makes any false report or record, is 
guilty of a misdemeanor, and upon con-
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viction shall be subject of a fine or not 
more than $500 for each offense. In ad­
dition, any tobacco warehouseman, 
dealer, or buyer who fails, upon being 
requested to do so, to remedy a viola­
tion by submitting complete reports and 
keeping accurate records shall be sub­
ject to an additional fine, not to exceed 
$5,000.

(b) False representations. The pen­
alties designated in paragraph (a) of this 
section are in addition to penalties pre­
scribed by other criminal statutes includ­
ing U.S. Code, Title 18, section 1001, 
which provides for a fine of not more 
than $10,000 or imprisonment for not 
more than 5 years, or both, for a person 
convicted of knowingly and willingly 
committing such acts as making a false 
acreage report, altering a marketing 
card, or falsely identifying tobacco.

(c) Failure to obtain producer’s mar­
keting card or dealer identification card. 
The failure of (1) any dealer or ware­
houseman to obtain a producer’s mar­
keting card, MQ-76, to identify a sale of 
producer tobacco and (2) any dealer or 
warehouseman who fails to obtain a 
dealer identification card, MQ-79-2, to 
cover a resale of tobacco, shall constitute 
a failure to make a report.
§ 725.105 Duties of Flue-Cured Tobacco 

Cooperative Stabilization Corpora­
tion.

Numerous record keeping and report­
ing provisions required of these regula­
tions are the responsibility of the 
Flue-Cured Tobacco Cooperative Stabili­
zation Corporation (also referred to as 
Record Center). The duties of the 
Record Center are set forth in writing 
in an initial memorandum of agreement, 
dated March 1966, between Record Cen­
ter and Agricultural Stabilization and 
Conservation Service.
§ 725.106 Examination of records and 

reports.
For the purpose of ascertaining the 

correctness of any report made or rec­
ord kept, or of obtaining information re­
quired to be furnished in any report, but 
not so furnished, any warehouseman, 
processor, dealer, buyer, trucker, or per­
son engaged in the business of sorting, 
redrying, prizing, stemming, packing, or 
otherwise processing tobacco for produc­
ers, shall make available at one place for 
examination by representatives of the 
State executive director and by employ­
ees of the Office of the Inspector General, 
and of the Farmer Programs Division 
and Producer Associations Division of the 
Agricultural Stabilization and Conserva­
tion Service, U.S. Department of Agri­
culture, upon written request by the 
State executive director, all such books, 
papers, records, basket tickets, tobacco 
sale bills, buyer adjustment invoices, ac­
counts, cancelled checks, check registers, 
check stubs,-correspondence, contracts, 
documents, and memorandas as the State 
executive director or the Director has 
reason to believe are relevant and are 
within the control of such person.
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§ 7 2 5 .1 0 7  Length of time records and 

reports are to be kept.
Records required to be kept and copies 

of the reports required to be made by any 
person under this subpart shall be on a 
marketing year basis and shall be re­
tained by him for 2 years after the end of 
the marketing year. Records shall be 
kept for such longer period of time as 
may be requested in writing by the State 
executive director, or the Director.
§725.108 Information confidential.

All data reported to or acquired by the 
Secretary pursuant to the provisions of 
this subpart shall be kept confidential 
by all officers and employees of the U.S. 
Department of Agriculture, and by all 
members of county and community com­
mittees, and all ASCS county office em­
ployees and only such data so reported 
or acquired, as. the Deputy Administra­
tor deems relevant shall be disclosed by 
them, and then only in a suit or adminis­
trative hearing under Title i n  of the 
act.
§ 725.109 Determination of d isco u n t  

varieties.
(a) Definition. “Discount variety’’ 

means any of the flue-cured tobacco seed 
varieties designated as Coker 139, Coker 
140, Coker 316, Reams 64, or Dixie Bright 
244, or a mixture or strain of such seed 
varieties, or any breeding line of flue- 
cured tobacco seed varieties, including, 
but not limited to, 187-Golden Wilt (also 
designated by such names as No-Name, 
XYZ, Mortgage Lifter, Super X Y Z ), hav­
ing the quality and chemical character­
istics of the seed varieties designated as 
Coker 139, Coker 140, Coker 316, Reams 
64, or Dixie Bright 244: Provided, That 
where there is growing in a field off-type 
plants of not more than 2 percent, such 
off-type plants shall not be considered in 
determining the flue-cured tobacco vari­
ety being produced. Flue-cured tobacco 
which is not determined to be discount 
variety shall be considered as “acceptable 
variety”. Any breeding line of flue- 
cured tobacco identified as having ap­
pearance and growth characteristics 
similar to Coker 139, Coker 140, Coker 
316, Reams 64, or Dixie Bright 244, shall 
be considered to have the quality char­
acteristics of Coker 139, Coker 140, Coker 
316, Reams 64, or Dixie Bright 244.

(b) Producer’s report. (1) For each 
farm on which flue-cured tobacco is pro­
duced in the current year, the farm op­
erator or any producer on the farm shall 
file with the county office a report on 
MQ-32, Certification of Flue-Cured To­
bacco Varieties Planted, showing whether 
or not discount variety tobacco was 
planted on the farm.

(2) If the farm operator or any pro­
ducer on a farm certifies on MQ-32 that 
there was not planted on the farm any 
discount variety of flue-cured tobacco, all 
of the flue-cured tobacco produced on 
such farm shall be determined by the 
county committee to be acceptable 
variety tobacco, unless a subsequent 
determination is made by the county 
committee or State committee that to­
bacco produced on the farm is discount

variety tobacco. If the farm operator or 
any producer thereon has executed and 
filed a report with the county office on 
MQ-32, which shows there was not 
planted on such farm(s) in the current 
year, any of the discount varieties of flue- 
cured tobacco, and the operator or a 
producer on the farm wishes to change 
the MQ-32 to show there was planted on 
such farm(s) a discount variety, he may, 
at any time prior to the issuance of a 
marketing card for the farm, be per­
mitted to file a new MQ-32 which shall 
supersede and replace the first MQ-32.

(3) If the farm operator or any pro­
ducer on a farm certifies on MQ-32 that 
there was planted on the farm any dis­
count variety of flue-cured tobacco, all 
of the flue-cured tobacco produced on 
such farm shall be determined by the 
county committee to be discount variety 
tobacco, unless a subsequent determina­
tion is made by the county committee, or 
State committee, that tobacco produced 
on the farm is acceptable variety tobacco.

(c) Right to examine growing varieties. 
To assist in making a determination as 
to whether discount variety tobacco is be­
ing produced on a farm, the farm oper­
ator or any producer on the farm shall 
allow any member of the county com­
mittee or State committee, or any em­
ployee of the ASCS State office, or any 
employee of the Department of Agricul­
ture designated by the State executive 
director, as a person qualified to examine 
and identify seed varieties of flue-cured 
tobacco, to enter upon the farm (1) to 
examine the appearance and growth 
characteristics of flue-cured tobacco 
plants on the farm, (2) to take and re­
move from the farm samples of flue- 
cured tobacco growing on or harvested 
from the farm, (3) to designate repre­
sentative flue-cured tobacco plants on 
the farm to be allowed to go to flower, 
and (4) to take photographs of repre­
sentative flue-cured tobacco plants.

(d) Failure to file report or permit 
examination. If the operator of a farm 
on which flue-cured tobacco is being 
produced in the current year fails or re­
fuses, within 7 days after a request of the 
county committee on MQ-34—1, Notice of 
Action Required Regarding Determina­
tion of Seed Varieties of Flue-Cured To­
bacco, (I) to file a report on MQ-32, 
showing whether or not there was 
planted any of the discount varieties of 
flue-cured tobacco on such farm, or (2) 
to permit examination of flue-cured to­
bacco plants in each field or area on the 
farm, or (3) to permit, not to exceed 50 
representative plants to go to flower in 
each field or area on the farm, or (4) to 
permit the taking of photographs of flue- 

, cured tobacco in each field or area on the 
farm, or (5) to permit the taking and 
removal of green or cured leaf samples 
of flue-cured tobacco from the farm, all 
flue-cured tobacco produced on such 
farm shall be determined by the county 
committee to be discount variety to­
bacco, unless the county committee finds 
that failure to comply with the request 
was due to circumstances beyond the 
control of the f arm operator.
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(e) Notice to farm operator. In any 
case where the county committee deter­
mines that discount variety tobacco is 
being or was produced on a farm, the 
farm operator shall be given written no­
tice by certified mail of such determina­
tion on MQ-34-2, Notice of Determina­
tion of Discount Variety Flue-Cured 
Tobacco. The notice to the farm opera­
tor shall constitute notice to all persons 
who as owner, operator, landlord, tenant, 
or sharecropper, are interested in the 
tobacco being grown on the farm.

(f) Producer’s right of appeal. Any 
producer on a farm who believes that the 
discount variety determination for his 
farm by the county committee is not 
correct, may file an appeal with the 
county committee asking it to reconsider 
such determination. The request for ap­
peal and facts constituting a basis for 
such reconsideration must be submitted 
in writing and postmarked or delivered to 
the county committee within 7 days after 
the date of mailing of the notice on 
MQ-34-2. The request for appeal must 
be signed by the person making the ap­
peal. If the appellant believes that the 
county committee’s determination on his 
appeal is not correct, he may appeal to 
the State committee within 7 days after 
the date of mailing of the notice of the 
decision of the county committee. The 
decision of the State committee shall 
be final.

(g) State committee decision final. 
Any discount variety determination by 
the county committee may be reviewed 
by the State committee, whose decision 
shall be final.

(h) Issuance of Marketing Cards—  
(1) Notation on Card. If a farm is de­
termined to have discount variety tobac­
co available for marketing and the farm 
is eligible for price support, the county 
office manager shall issue MQ-76, bear­
ing the notation “Discount Variety— 
Limited Price Support”. If the farm is 
determined to have discount variety to­
bacco but it is not eligible for price sup­
port, the county office manager shall issue 
MQ-76, bearing the notation “Discount 
Variety—No price Support”.

(2) Exchange of cards, (i) Where an 
MQ-76, bearing the notation “Discount 
Variety—Limited Price Support” is is­
sued for a farm, the card may be 
exchanged at the county office for an 
MQ-76 without the notation, or (ii) 
where an MQ-76, bearing the notation
Discount Variety—No Price Support” is 

issued for a farm the card may be ex­
changed at the county office for an 
MQ-76 with the notation “No Price Sup­
port”: Provided, That the farm operator 
establishes to the satisfaction of the 
county committee that there has been 
no commingling or substitution of dis­
count variety tobacco produced on the 
iarm or on any other farm operated by 
him, and that all discount variety to­
bacco has been marketed or satisfactorily 
disposed of, or accounted for.

(3 ) Cards for publicly-owned experi­
ment stations. MQ-76 issued to identify 
marketings of tobacco grown for experi­
mental purposes by or for publicly owned 
experiment stations shall bear the nota- 
ion ‘Discount Variety—Limited Price
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Support” if such tobacco is determined 
to be discount variety tobacco.

(i) Identification of flue-cured leaf 
account tobacco as acceptable variety 
and reports on MQ-79-1, Flue-Cured. 
Whenever the Director determines there 
is a significant amount of discount vari­
ety tobacco available for marketing in 
any marketing year he may cause to be 
initiated the provisions of this paragraph. 
In addition, the Director may terminate 
any action initiated hereunder when he 
determines no discount variety of flue- 
cured tobacco remains available for sale 
during the remainder of the current mar­
keting season. Notification to ware­
housemen of action required under this 
paragraph shall be by the State execu­
tive director.

(1) Warehouseman, (i) Each ware­
houseman who offers for auction sale any 
leaf account flue-cured tobacco on a 
warehouse floor other than his own, and 
who requests the other warehouseman to 
identify such tobacco as being “accepta­
ble variety”, shall either (a) execute 
MQ-79-1 (Flue-Cured), Dealer’s Certi­
fication—Resale Tobacco, or (b) have 
the eligibility of such tobacco to be so 
identified determined by the State ex­
ecutive director or his representative.

(ii) Each warehouseman who is par­
ticipating in the Commodity Credit 
Corporation price support program, and 
who identifies resale tobacco with a 
“certified” basket ticket indicating that 
such tobacco, by virtue of an executed 
MQ-79-1 (Flue-Cured), is of an accepta­
ble variety, shall at the time the tobacco 
is weighed in have such tobacco covered 
by an executed MQ-79-1, unless the 
eligibility of such tobacco to be identi­
fied as being of an acceptable variety, is 
determined by the State executive direc­
tor or his representative.

(iii) Each executed MQ-79-1 (Flue- 
Cured) shall show the following infor­
mation with respect to each lot of re- 
sala tobacco:

(a) Crop year.
(b) Name and address of warehouse 

where the tobacco is being offered for 
sale.

(c) Tobacco sale bill number and date.
(d) Date, signature of dealer and cur­

rent address, and dealer identification 
number.

(2) Dealer, (i) Each dealer or any 
other person who offers for auction sale 
any resale flue-cured tobacco on a ware­
house floor which is participating in the 
Commodity Credit Corporation price Sup­
port program and on which floor eligible 
resale flue-cured tobacco is identified 
with a “certified” basket ticket, and who 
requests the warehouseman to identify 
his tobacco as being of an “acceptable, 
variety”, shall either (a) execute MQ- 
79-1 (Flue-Cured), Dealer’s Certifica­
tion—Resale Tobacco, or (b) have the 
eligibility of such tobacco to be so identi­
fied determined by the State executive 
director or his representative.'

(ii) Each executed MQ-79-1 (Flue- 
Cured) shall show the following infor­
mation with respect to resale tobacco:

(a) Crop year.

(b) Name and address of warehouse 
where the tobacco is being offered for 
sale.

(c) Date, signature of dealer and cur­
rent address, and dealer identification 
number.

(d ) Tobacco sale bill number and date.
(iii) Each dealer or any other person 

who acquires acceptable variety tobacco 
in a manner which would make it in­
eligible for certification on MQ-79-1, or 
who has on hand both discount variety 
tobacco and acceptable variety tobacco, 
and desires to dispose of acceptable vari­
ety tobacco prior to disposing of the dis­
count variety tobacco, may apply in 
writing to the State executive director for 
a special authorization to have the 
acceptable variety tobacco certified when 
offered for auction sale.

(iv) If any dealer fails to timely file 
MQ-79, Dealer’s Report or if there is 
substantial indication that a dealer has 
executed a false certification on MQ- 
79-1, the State executive director may 
notify such dealer and all auction ware­
houses participating in the Commodity 
Credit Corporation price support pro­
gram that certification by such dealer 
on MQ-79-1 shall not be accepted for 
the purpose of identifying tobacco of­
fered for auction sale by such dealer as 
being of acceptable variety until further 
notice.

No te : T h e  record keep in g  an d  re p o rtin g  re ­
q u ire m e n ts  o f  th ese  re g u la tio n s h av e  b een  
approved by  an d  su b seq u en t re q u irem en ts  
sh a ll be s u b je c t  to  th e  approval o f th e  B u ­
re a u  o f  th e  B u d g et in  acco rd an ce  w ith  th e  
F e d era l R ep o rts  A ct o f 1942.

Signed at Washington, D.C., on June 
20, 1966.

E. A. J a e n k e ,
Acting Administrator, Agricul­

tural Stabilization and Con­
servation Service.

[F .R . D oc. 66 -6 9 6 2 ; F ile d  J u n e  23, 1966;
8 :5 1  a .m .]

FEDERAL AVIATION AGENCY
[ 14 CFR Part 39 ]

[D o ck et No. 7449]

AIRWORTHINESS DIRECTIVES
Boeing Model 707 and 720 Series 

Airplanes
The Federal Aviation Agency is con­

sidering amending Part 39 of the Fed­
eral Aviation Regulations by adding an 
airworthiness directive applicable to 
certain Boeing Model 707 and 720 Series 
airplanes. There have been explosions 
of fuel vapors in the fuel tanks of Boeing 
Model 707 airplanes suspected to have 
resulted from ignition through the fuel 
tank vent outlet. Since this condition is 
likely to exist or develop in other air­
planes having the same vent outlet 
design, the proposed AD would require 
installation of a flame suppression sys­
tem in the fuel tank vent outlet system 
or the installation of an auxiliary vent 
tube with a flame arrester to the vent 
system surge tank on certain Boeing 
Model 707 and 720 Series airplanes.
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Interested persons are invited to par­
ticipate in the making of the proposed 
rule by submitting such written data, 
views, or arguments as they may desire. 
Communications should identify the 
docket number and be submitted in dup­
licate to the Federal Aviation Agency, 
Office of the General Counsel, Attention: 
Rules Docket, 800 Independence Avenue 
SW., Washington, D.C.  ̂20553. All com­
munications received on or before Sep­
tember 22, 1966, will be considered by 
the Administrator before taking action 
upon the proposed rule. The proposals 
contained in this notice may be changed 
in the light of comments received. All 
comments will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons.

This amendment is proposed under 
the authority of sections 313(a), 601, 
and 603 of the Federal Aviation Act of 
1958 (49 U.S.C. 1354(a), 1421, and 1423).

In consideration of the foregoing, it is 
proposed to amend § 39.13 of Part 39 of 
the Federal Aviation Regulations by add­
ing the following new airworthiness 
directive :
B oeing. A pplies to  M odel 707 an d  720 Series 

a irp lan es, ex cep t 7 0 7 -3 0 0 B  an d  -3 0 0 C  
Series.

C om p lian ce re qu ired  w ith in  th e  n e x t 6 ,000 
h o u rs’ tim e  in  serv ice a fte r  th e  effectiv e d ate  
o f th is  AD u n less  a lread y  accom p lish ed .

T o  p rev en t exp losion  o f  fu e l vapors in  th e  
fu e l ta n k s  as a  re su lt o f lig h tn in g -in d u ce d  
ig n itio n  a t  th e  fu e l ta n k  v e n t o u tle t, a c ­
com p lish  one o f th e  fo llow in g  or a n  eq u iv a­
le n t  approved by  th e  C h ief, A irc ra ft E n g i­
n eerin g  D iv ision , PAA W estern  R egion —

(a ) In s ta l l  a  flam e an d  exp losion  su p ­
pression  system  in  th e  fu e l ta n k  v e n t o u tle t  
system  approved by  th e  C h ief, A irc ra ft E n ­
g in eerin g  D iv ision , PAA W estern  R eg ion , th a t  
w ould p re v en t flam e p ro p ag atio n  th ro u g h  
th e  v e n t sy stem  fo llow in g  ig n itio n  o f vapor 
by  lig h tn in g  a t  th e  v e n t o u tle t; or

(b )  P rovid e a n  au x ilia ry  v e n t tu b e , w ith  
flam e arreste r, to  th e  v e n t sy stem  su rge ta n k  
approved by th e  C h ief, A irc ra ft E n g in eerin g  
D iv ision , FAA W estern  R eg ion , t h a t  would 
provide, d u rin g  flig h t, c o n tin u o u s  airflow  in ­
w ard th ro u g h  th e  ex is tin g  v e n t o u t le t  an d  
ou tw ard  th ro u g h  th e  p ro tec te d  a u x ilia ry  
tu b e .

Issued in Washington, D.C., on June 
20, 1966.

C . W . W a l k e r , 
Director,

Flight Standards Service.
[F .R . D oc. 6 6 -6907 ; P iled , Ju n e  23, 1966;

8 :4 6  a .m .]

[ 14 CFR Part 71 1
[A irspace D o ck et No. 6 6 -W E -4 1 ]

TRANSITION AREA
Proposed Alteration

The Federal Aviation Agency is con­
sidering an amendment to Part 71 of the 
Federal Aviation Regulations that would 
alter the transition area in the Eugene, 
Oreg. terminal area as follows:

That airspace extending upward from 
700 feet above the surface within 2 miles 
E and 8 miles W of the Eugene VORTAC 
007° radial, extending from the VORTAC
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to 14 miles N of the VORTAC; within 2 
miles SE and 3 miles NW of the Eugene 
VORTAC 030° radial, extending from the 
VORTAC to 13 miles NE of the VORTAC; 
within 2 miles each side of the Eugene 
VORTAC 224° radial, extending from the 
VORTAC to 11 miles SW of the VOR­
TAC; within 2 miles each side of the 
Eugene VORTAC 187° and 172° radials, 
extending from the VORTAC to 9 miles 
S of the VORTAC; and that airspace ex­
tending upward from 1,200 feet above 
the surface within 16 miles W and 10 
miles E of the Eugene VORTAC 015° and 
195° radials, extending from 26 miles N 
to 12 miles S of the VORTAC; within 6 
miles E and 9 miles W of the Eugene 
VORTAC 172° radial, extending from 
the VORTAC to 39 miles S of the VOR­
TAC; within 5 miles each side of the 
Eugene VORTAC 271° radial, extending 
from the VORTAC to V-27; and that 
airspace SW of Eugene bounded on the 
SE by the NW edge of V-121, on the NW 
by the SE edge of V-287, and on the N 
by a line 5 miles S of and parallel to the 
Eugene VORTAC 271° radial.

The proposed 700-foot floor transition 
area would provide controlled airspace 
protection for aircraft executing pre­
scribed instrument approach and depar­
ture procedures at Mahlon Sweet Air­
port.

The 1,200-foot floor transition area 
would encompass the holding procedures 
at the Eugene VORTAC and Curtin in­
tersection. It would also provide con­
trolled airspace protection for aircraft 
transitioning via Eugene VORTAC 271° 
radial to intercept V-27.

Interested persons may participate in 
the proposed rule making by submitting 
such written data, views, or arguments, 
as they may desire. Communications 
should be submitted in triplicate to the 
Director, Western Region, Attention: 
Chief, Air Traffic Division, Federal Avia­
tion Agency, 5651 West Manchester Ave­
nue, Post Office Box 90007, Airport 
Station, Los Angeles, Calif., 90009. All 
communications received within 45 days 
after publication of this notice in the 
F e d e r a l  R e g is t e r  will be considered be­
fore action is taken on the proposed 
amendment. No public hearing is con­
templated at this time, but arrangements 
for informal conferences with Federal 
Aviation Agency officials may be made by 
contacting the Regional Air Traffic Divi­
sion Chief. Any data, views, or argu­
ments presented during such conferences 
must also be submitted in writing in ac­
cordance with this notice in order to be­
come part of the record for considera­
tion. The proposal contained in this 
notice may be changed in the light of 
comments received.-

A public Docket will be available for 
examination by interested persons in the 
office of the Regional Counsel, Federal 
Aviation Agency, 5651 West Manchester 
Avenue, Los Angeles, Calif., 90045.

This amendment is proposed under the 
authority of section 307(a) of the Fed­
eral Aviation Act of 1958, as amended 
(72 Stat. 749; 49 U.S.C. 1348).

Issued in Los Angeles, California, on 
June 16, 1966.

J o s e p h  H . T i p p e t s , 
Director,.Western Region.

[P .R . D oc. 66 -6 9 0 8 ; P iled , Ju n e  23, 1966; 
8 :4 6  a .m .]

FEDERAL MARITIME COMMISSION
[ 46 CFR Part 531 1

[D o ck et No. 6 5 -3 7 ]

FILING PROJECT RATES
Proposed Special Permission 

Requirements
On October 27,1965, the Federal Mari­

time Commission published in the F ed ­
e r a l  R e g is t e r  (30 F.R. 13653) proposed 
rules for the purpose of establishing pro­
visions which would require a common 
carrier by water in the domestic off­
shore trades to file with the Federal 
Maritime Commission an application for 
special permission before establishing 
project rates in its tariff (s ) . Comments 
were received from various interested 
parties. The Commission has consid­
ered the comments received, and in the 
light thereof hereby publishes its re­
vised proposed rules in accordance with 
the provisions of section 4, Administra­
tive Procedure Act (5 USC 1003), sec­
tion 2 of the Intercoastal Shipping Act, 
1933 (46 USC 844), and section 43 of the 
Shipping Act, 1916 (46 USC 841a).

Sections 531.0 and 531.7 of Title 46, 
CFR, would be amended by the addition 
of new paragraphs, § 531.0(n) and 
§ 531.7(e), as follows:
§ 531.0 Definitions.

* * * * *
(n) “Project Rate” : A reduced rate on 

the materials and equipment to be em­
ployed by the shipper or consignee in the 
construction or development of a cer­
tain named facility used in manufac­
turing processes, the exploitation of 
natural resources (including agricul­
ture) , or other productive enterprises or 
service facility. The materials and 
equipment to which project rates apply 
may not be shipped for the purpose of 
resale.
§ 531.7 Commodity rates.

* * * * *
(e)' (1) Project rates. Publications 

„containing project rates will not be ac­
cepted for filing unless they comply in au 
respects with the provisions of this tariff 
circular or unless special permission for 
appropriate rule relief has been granted 
under § 531.14.

(2) Application for special permission 
to file such publications shall include:

(i) A recitation of the economic justi­
fication for the project rates and a dem­
onstration that the rates would meet at 
least out-of-pocket costs and pay a share 
of the voyage costs (see note) ;

(ii) A certification that all carriers 
having tariffs on file with this Commis­
sion covering service between the in-
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volved ports have been served a copy of 
the application, including the names of 
the competitors so served;

(iii) A specimen of the proposed tariff, 
tariff page, or supplement which shall 
include (a) a list of the commodities to 
be transported under the project rates; 
(b) a statement that the bill of lading 
used to move cargo under the project 
rates will be claused “All materials in­
cluded in. this bill of lading are of a 
wholly proprietary nature and may not 
be resold at destination or •otherwise 
placed in commercial channels for re­
sale;” and (c) a date upon which the 
project rates will expire (See § 531.4(f)) ;  
and

(iv) A list of the tariff circular rules 
sought to be waived.

N o t e  ; Information submitted pursuant 
to paragraph (1) will not be used as a 
determining factor in granting the appli­
cation for rule relief but will be utilized 
for the purpose of staff evaluation of the 
effect of the proposed project rates.

Interested parties may participate in 
this rulemaking proceeding by submit­
ting an original and 15 copies of written 
statements, data, views, or arguments 
pertaining thereto to the Secretary, Fed­
eral Maritime Commisison, Washington, 
D.C., 20573, on or. before the close of 
business July 26,1966.

The Federal Maritime Commission, 
Bureau of Compliance, Office of Hear­
ing Counsel shall participate in this pro­

ceeding and shall file Reply to Comments 
on or before August 15, by serving an 
original and 15 copies on the Federal 
Maritime Commission and one copy on 
each party who filed written comments. 
Answers to Hearing Counsel’s replies 
shall be submitted to the Federal Mari­
time Commission on or before August 30, 
1966.

By order of the Federal Maritime Com­
mission.

[ s e a l ] T h o m a s  L i s i ,
Secretary.

[F .R . D oc. 6 6 -6970 ; F iled , Ju n e  23 , 1966;
8 :6 2  a .m .]
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Notices
DEPARTMENT OF THE INTERIOR

Bureau of Land Management 
[P h o e n ix  060872]

ARIZONA
Order Providing for Opening of 

Lands
J u n e  17, 1966.

1. Pursuant to the Act of June 14,1926 
(44 Stat. 741; U.S.C. 869), as amended by 
the Act of June 4, 1954 (68 Stat. 173), 
as amended, the following described 
lands have been reconveyed to the 
United States:

G ila and S alt R iver Meridian

T . 5 S ., R . 10 E .,
S e c. 6, lo ts  1, 2  an d  S% N E % *

The area described aggregates 165.63 
acres.

2. The lands are located 1 mile east of 
Florence, Ariz., and contain rights-of- 
way for a canal and a  flood control earth 
dam. These tracts are level to gently 
rolling and there are some low granite 
hills along the east boundary. These 
lands will be open to the operation of 
the public land laws, including the min­
ing and mineral leasing laws.

3. This order shall become effective at 
10 a.m. on July 23, 1966.

Inquiries concerning these lands shall 
be addressed to the Manager, Land Office, 
Bureau of Land Management, 3022 Fed­
eral Building, Phoenix, Ariz., 85025.

F r e d  J. W e i l e r , 
State Director.

[P .R . D oc. 66 -6925 ; P iled , Ju n e  23, 1966;
8 :4 7  a .m .]

DEPARTMENT OF COMMERCE
Bureau of International Commerce 

[F ile  No. 23 (6 5 ) -5 3 ]

OVERSEAS CHINESE RADIO AND 
TELEVISION INSTITUTE AND KUALA 
LUMPUR BRANCH

Order Denyirig Export Privileges for 
an Indefinite Period

In the matter of Overseas Chinese 
Radio and Television Institute, 352 Gey- 
land Road, Singapore 1; Kuala Lumpur 
Branch, 56 Yew Road, Kuala Lumpur, 
Malaysia, respondent; File No. 23 
(65)-53.

The Director, Investigations Division, 
Office of Export Control, Bureau of In­
ternational Commerce, U.S. Department 
of Commerce, has applied for an order 
denying to the above-named respondent 
all export privileges for an indefinite 
period because the said respondent failed 
to furnish answers to interrogatories and

failed to furnish certain records and 
other writings specifically requested, 
without good cause being shown. This 
application was made pursuant to 
§ 382.15 of the Export Regulations (Title 
15, Chapter m, Subchapter B, Code of 
Federal Regulations). -  ,

In accordance with the usual practice, 
the application for an Indefinite Denial 
Order was referred to the Compliance 
Commissioner, Bureau of International 
Commerce, who after consideration of 
the evidence has recommended that the 
application be granted. The report of 
the Compliance Commissioner and the 
evidence in support of the application 
have been considered.

The evidence presented shows that the 
respondent, Overseas Chinese Radio and 
Television Institute trades in electrical 
and electronic equipments and has places 
of business in Singapore and Kuala 
Lampur, Malaysia; that Yap Yee Tze is 
manager and principal official of said 
firm; that the firm purchased and re­
ceived from a Supplier in Singapore sub­
stantial quantities of U.S.-origin elec­
tronic equipment and accessories of a 
strategic nature. The aforesaid Inves­
tigations Division is conducting an inves­
tigation into the disposition by said re­
spondent of said commodities. It  is im­
practicable to subpoena the respondent, 
and relevant and material interroga­
tories and request to furnish certain 
specific documents relating to its disposi­
tion of said commodities were served on 
it pursuant to § 382.15 of the Export Reg­
ulations. Said respondent has failed to 
furnish answers to said interrogatories or 
to furnish the documents requested, as 
required by said section and it has not 
shown good cause for such failure. I  
find that an order denying export priv­
ileges to said respondent for an indefinite 
period is reasonably necessary to protect 
the public interest and to achieve effec­
tive enforcement of the Export Control 
Act of 1949, as amended.

Accordingly, it is hereby ordered,
I. All outstanding validated export li­

censes in which respondent appears or 
participates in any manner or capacity 
are hereby revoked and shall 6e returned- 
forthwith to the Bureau of International 
Commerce for cancellation.

n . The respondent, its successors, rep­
resentatives, agents, and employees 
hereby are denied all privileges of par­
ticipating, directly or indirectly, in any 
manner or capacity, in any transaction 
involving commodities or technical data 
exported from the United States in whole 
or in part, or to be exported, or which 
are otherwise subject to the Export Reg­
ulations. Without limitation of the gen­
erality of the foregoing, participation 
prohibited in any such transaction, 
either in the United States or abroad, 
shall include participation, directly or 
indirectly, in any manner or capacity:

(a) As a party or as a representative of 
a party to any validated export license 
application; (b) in the preparation or fil­
ing of any export license application or 
reexportation authorization, or any doc­
ument to be submitted therewith; (c) 
in the obtaining or using of any validated 
or general export license or other export 
control document; (d) in the carrying on 
of negotiations with respect to, or in the 
receiving, ordering, buying, selling, de­
livering, storing, using, or disposing of 
any commodities or technical data in 
whole or in part exported or to be ex­
ported from the United States; and (e) 
in the financing, forwarding, transport­
ing, or other servicing of such coirfmod- 
ities or technical data.

in. Such denial of export privileges 
shall extend not only to the respondent, 
but also to its agents and employees, in­
cluding Yap Yee Tze. Such denial of ex­
port privileges shall also extend to any 
person, firm*, corporation, or business or­
ganization with which the respondent 
now or hereafter may be related by affili­
ation, ownership, control, position of re­
sponsibility, or other connection in the 
conduct of trade or services connected 
therewith.

IV. This order shall remain in effect 
until the respondent provides responsive 
answers, written information, and docu­
ments in response to the interrogatories 
heretofore served upon it or gives ade­
quate reasons for failure to do so, except 
insofar as this order may be amended or 
modified hereafter in accordance with 
the Export Regulations.

V. No person, firm, corporation, part­
nership, or other business organization, 
whether in the United States or else­
where, without prior disclosure to and 
specific authorization from the Bureau 
of International Commerce, shall do any 
of the following acts, directly or in­
directly, or carry on negotiations with 
respect thereto, in any manner or capac­
ity, on behalf of or in any association 
with the respondent or any related 
party, or whereby the respondent or re­
lated party may obtain any benefit 
therefrom or have any interest or P&r-

» ticipation therein, directly or indirectly, 
(a) Apply for, obtain, transfer, or use 
any license, Shipper’s Export Declara­
tion, bill of lading, or other export con­
trol document relating to any exporta­
tion, reexportation, transshipment, or 
diversion of any commodity or technics 
data exported or to be exported from the 
United States, by, to, or for any sucn 
respondent or related party denied ex­
port privileges; or (b) order, buy, re­
ceive, use, sell, deliver, store, dispose o , 
forward, transport, finance, or otherwise 
service or participate in any exportation, 
reexportation, transshipment, or diver­
sion of any commodity or technical data 
exported or to be exported from tne 
United States.
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VI. A copy of this order shall be served 
on respondent.

VII. In accordance with the provisions 
of § 382.15 of the Export Regulations, 
the respondent may move at any time 
to vacate or modify this Indefinite 
Denial Order by filing with the Com­
pliance Commissioner, Bureau of Inter­
national Commerce, U.S. Department of 
Commerce, Washington, D.C., 20230, an 
appropriate motion for relief, supported 
by substantial evidence, and may also 
request an oral hearing thereon, which, 
if requested shall be held before the 
Compliance Commissioner at Washing­
ton, D.C., at the earliest convenient date.

This order shall become effective 
forthwith.

Dated: June 17,1966.
R atter H. Meyer , 

Director,
Office of Export Control.

[F.R. Doc. 66-6894; Filed, June 23, 1966;
8:45 a. m.]

[File No. 23(66)-17]

TOKYO SEIDENSHA CO., LTD.
ET AL.

Order Temporarily Denying Export 
Privileges

In the matter of Tokyo Seidensha 
Company, Ltd., 564-7 Chome, Ebara- 
machi, Shinagawa-Ku, and 8-11 Ko- 
yama 6-Chome, Shinagawa-Ku, and 
1395 Hara-machi, Meguro-Ku, all of 
Tokyo, Japan; respondent; File No. 
'23(66)—17.

The Director, Investigations Division, 
Office of Export Control, Bureau of In­
ternational Commerce, United States 
Department of Commerce, pursuant to 
the provisions of § 382.11 of the Export 
Regulations (Title 15, Chapter m , Sub­
chapter B, Code of Federal Regulations), 
has applied to the Compliance Commis­
sioner for an order temporarily denying 
all export privileges to the above-named 
respondent. The Compliance Commis­
sioner has reviewed the application and 
the evidence presented in support there­
of and has submitted his report, together 
with his recommendation that the ap­
plication be granted and that a tempo­
rary denial order be issued for 60 days.

The evidence and recommendation of 
the Compliance Commissioner have been 
considered. The evidence presented 
shows that respondent is a joint stock 
company with a place of business in 
Tokyo, Japan; that the company is 
engaged in importing telecommunication 
and microwave equipment, and also 
measuring and analyzing instruments 
and accessories; that the company has 
received in the recent past substantial 
quantities of U.S.-origin electronic equip­
ment of a strategic nature; that said 
equipment was exported from the United 
States under validated licenses for ulti­
mate use in Japan. The evidence pre­
sented further shows that the respondent 
has not satisfactorily accounted for its 
disposition of said commodities in ac­
cordance with the conditions under

which they were exported or that said 
disposition has been in accordance with 
the provisions of the U.S. Export Regu­
lations. Further, the evidence shows 
that respondent has on order additional 
substantial quantities of commodities of 
a similar nature, which in the ordinary 
course of events will be delivered to it. 
On the evidence presented there is rea­
sonable basis to believe that the respond­
ent has not disposed of the commodities 
in accordance with the conditions under 
which they were exported and in ac­
cordance with the provisions of the U.S. 
Export Regulations. There is also rea­
sonable basis to believe that if the re­
spondent receives the additional com­
modities which it has on order it may 
dispose of them in contravention of the 
U.S. Export Regulations. I find that an 
order temporarily denying export privi­
leges to the respondent is reasonably 
necessary for the protection of the public 
interest and national security.

Accordingly, it is hereby ordered,
I. All outstanding validated export 

licenses in which respondent appears or 
participates in any manner or capacity 
are hereby revoked and shall be returned 
forthwith to the Bureau of International 
Commerce for cancellation.

II. The respondent, its successors, as­
signs, representatives, agents, and em­
ployees hereby are denied all privileges 
of participating, directly or indirectly, 
in any manner or capacity, in any trans­
action involving commodities or tech­
nical data exported from the United 
States in whole or in part, or to be ex­
ported, or which are otherwise subject 
to the Export Regulations. Without 
limitation of the generality of the fore­
going, participation prohibited in any 
such transaction, either in the United 
States or abroad, shall include partici­
pation, directly or indirectly, in any 
manner or capacity: (a) As a party or 
as a representative of a party to any 
validated export license application; (b) 
in the preparation or filing of any export 
license application or reexportation au­
thorization, or any document to be sub­
mitted therewith; (c) in the obtaining 
or using of any validated or general 
export license or other export control 
document; (d) in the carrying on of 
negotiations with respect to, or in the 
receiving, ordering, buying, selling, de­
livering, storing, using, or disposing of 
any commodities or technical data in 
whole or in part exported or to be ex­
ported from the United States; and (e) 
in the financing, forwarding, transport­
ing, or other servicing of such commodi­
ties or technical data.

III. Such denial of export privileges 
shall extend not only to the respondent, 
but also to its agents and employees and 
to any successor and to any person, firm, 
corporation, or business organization 
with which it now or hereafter may be 
related by affiliation, ownership, control, 
position of responsibility, or other con­
nection in the conduct of trade or serv­
ices connected therewith.

IV. This order shall take effect forth­
with and shall remain in effect for a 
period of 60 days from the date hereof,

unless it is hereafter extended, amended, 
modified, or vacated in accordance with 
the provisions of the United States Ex­
port Regulations.

V. No person, firm, corporation, part­
nership or other business organization, 
whether in the United States or else­
where, without prior disclosure to and 
specific authorization from the Bureau 
of International Commerce, shall do any 
of the following acts, directly or indi­
rectly, or carry on negotiations with re­
spect thereto, in any manner or capacity, 
on behalf of or in any association with 
respondent or any related party, or 
whereby the respondent or related party 
may obtain any benefit therefrom or 
have any interest or participation 
therein, directly or indirectly : (a) Apply 
for, obtain, transfer, or use any license, 
Shipper’s Export Declaration, bill of 
lading, or other export control document 
relating to any exportation, reexporta­
tion, transshipment, or diversion of any 
commodity or technical data exported 
or to be exported from the United States, 
by, to, or for the respondent or any re­
lated party denied export privileges; or 
(b) order, buy, receive, use, sell, deliver, 
store, dispose of, forward, transport, 
finance, or otherwise service or partici­
pate in any exportation, reexportation, 
transshipment, or diversion of any com­
modity or technical data exported or to 
be exported from the United States.

VI. A copy of this order shall be served 
upon the respondent.

VII. In accordance with the provisions 
of § 382.11 of the Export Regulations, the 
respondent or any related party may 
move at any time to vacate or modify 
this temporary denial order by filing an 
appropriate motion therefor, supported 
by evidence, with the Compliance Com­
missioner and may request an oral hear­
ing thereon which, if requested, shall be 
held before the Compliance Commis­
sioner in Washington, D.C., at the earliest 
convenient date.

This order shall become effective 
forthwith.

Dated: June 17,1966.
R atter H . Mey e r , 

Director, Office of 
Export Control.

[F.R. Doc. 66-6895; Filed, June 23, 1966;
8:45 a.m.]'

Office of the Secretary 
[Dept. Order No. 9]

PERSONAL PROPERTY CLAIMS OF DE­
PARTMENT OF COMMERCE PER­
SONNEL

Delegation of Authority
The following order was issued by the 

Secretary of Commerce on June 10, 1966.
S ection 1. Purpose. The purpose of 

this order is to delegate authority to 
settle and pay claims against the United 
States for not more than $6,500 made by 
a member of the uniformed services 
under the jurisdiction of the Department 
of Commerce or by a civilian officer or 
employee of the Department of Com-
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merce, for damage to, or loss of, per­
sonal property incident to his service.

Sec. 2. Definitions. For purposes of 
this order:

a. “Agency” means the Department of 
Commerce, but does not include any con­
tractor with the United States;

b. “Uniformed service” means the 
commissioned officers of the Environ­
mental Science Services Administration; 
and

c. “Settle” means consider, ascertain, 
adjust, determine, and dispose of any 
claim, whether by full or partial allow­
ance or disallowance.

Sec. 3. Legal authority. The Act of 
August 31, 1964, Public Law 88-558, 78 
Stat. 767, as amended (31 U.S.C. 240 et 
seq.) provides that subject to any policies 
which the President may prescribe, and 
under such regulations as the Secretary 
may prescribe, the Secretary or his 
designee may settle and pay a claim aris­
ing after the effective date of the Act 
(August 31, 1964) against the United 
States for not more than $6,500, made 
by a member of the uniformed services 
under the jurisdiction of the Department 
or by a civilian officer or employee of the 
Department or his survivors, for dam­
age to, or loss of, personal property inci­
dent to his service.

Sec. 4. Delegation of authority. .01 
Subject to the provisions of section 5 of 
this order, the following officials are 
hereby delegated authority to settle and 
pay claims under Public Law 88-558 and 
any amendments thereto:

a. Heads of primary operating units;
b. Assistant Secretary for Administra­

tion for the Office of the Secretary and 
for constituent operating units reporting 
to the Under Secretary for Transporta­
tion;

c. Director, Office of Administration, 
under the Assistant Secretary and Direc­
tor of Economic Development for constit­
uent operating units reporting to him;

d. Director, Office of Administration 
(DEB), for that office and the Office of 
Publications and Information (D IB); 
and

e. Secretarial Officers for constituent 
operating units reporting to those offi­
cials that may be established in the 
future.

.02 The authority delegated herein 
may be redelegated to one or more em­
ployees who shall be designated as claims 
officers.

Sec. 5. Administrative p o l i c y .  The 
general purpose of the authority pro­
vided by the statute is to make possible 
administrative settlement and payment 
of meritorious claims, in lieu of settle­
ment and payment of claims by private 
relief bills. The general purpose, more 
specifically, is to make it possible for 
Government agencies, subject to the re­
quirements contained in the statute, to 
reimburse employees, not for any and all 
damage to, or loss of, personal property 
which they may experience, but only for 
unusual and unforeseen loss of of dam­
age to personal property which is not 
covered by insurance, indemnity, or other

contracts and which is sustained by 
employees, through no fault of their own, 
as an incident of their employment un­
der circumstances in which it is only fair 
that the Government as their employer 
should make up the loss.

Sec. 6. Administration. .01 The Gen­
eral Counsel and the Assistant Secretary 
for Administration jointly shall issue 
such implementing instructions as they 
may deem necessary for the proper ad­
ministration of this authority.

.02 No claim shall be settlçd without 
prior review for legal sufficiency by the 
General Counsel of the Department of 
Commerce or his designee.

.03 The Assistant Secretary for Ad­
ministration shall prepare, as required 
by law, a departmental report on claims 
settled for each fiscal year for submission 
by the Secretary of Commerce.

Effective date: June 10,1966.
David R. B aldwin, 

Assistant Secretary 
for Administration.

[F.R. Doc. 66-6898; Filed, June 23, 1966;
8:45 a.m.]

ATOMIC ENERGY COMMISSION
[Docket No. 50-84]

REGENTS OF UNIVERSITY OF 
CALIFORNIA

Notice of Issuance of Order Author­
izing Dismantling and Transfer of
Facility

Please take notice that the Atomic 
Energy Commission has issued an order 
authorizing the University of California 
to dismantle the Model AGN-201, Serial 
No. 112, nuclear reactor located on the 
University of California campus at 
Berkeley, Calif., and covered by AEC 
Facility License No. R-30 and transfer 
the dismantled facility to The University 
of New Mexico at Albuquerque, N. Mex.

Copies of the Commission’s order, the 
application dated April 26, 1966, and the 
amendment thereto dated May 12, 1966, 
submitted by the University of Cali­
fornia and a related safety evaluation 
prepared by the Research and Power 
Reactor Safety Branch of the Division of 
Reactor Licensing are available for pub­
lic inspection at the Commission’s Public 
Document Room, 1717 H Street NW., 
Washington, D.C. A copy of the safety 
evaluation may be obtained at the Com­
mission’s Public Document Room or 
upon request addressed to the Atomic 
Energy Commission, Washington, D.C., 
20545, Attention: Director, Division of 
Reactor Licensing.

For the Atomic Energy Commission.
Dated at Bethesda, Md., this 17th day 

of June 1966.
R . L . Doan, 

Director,
Division of Reactor Licensing.

[F.R. Doc. 66-6896; Filed, June 23, 1966;
8:45 a.m.]

[Docket No. 50-186]

CURATORS OF UNIVERSITY OF 
MISSOURI

Notice of Issuance of Construction 
Permit Amendment

Please take notice that the Atomic 
Energy Commission has issued, effective 
as of the date of issuance, Amendment 
No. 1 to Construction Permit No. CPRR- 
68. The Construction Permit author­
izes the Curators of the University of 
Missouri to construct a 10,900 kilowatt 
(thermal) heterogeneous, light water- 
cooled and moderated pressurized tank 
research reactor located on the campus 
at Columbia, Mo. The amendment au­
thorizes the insertion of single fuel 
assemblies into various reactor core 
positions and in-ppol storage positions 
for fitting test purposes, as described in 
the application amendment dated May
12,1966.

Within fifteen (15) days from the date 
of publication of this notice in the F ed­
eral R egister, the applicant may file a 
request for a hearing and any person 
whose interest may be affected by this 
proceeding may file a petition for leave 
to intervene. Requests for a hearing 
and petitions to intervene shall be filed 
in accordance with the Commission’s 
regulation (10 CFR Part 2). If a re­
quest for a hearing or a petition for leave 
to intervene is filed within the time pre­
scribed in this notice, the Commission 
will issue a notice of hearing or an ap­
propriate order.

For further details with respect to this 
amendment, see (1) the licensee’s appli­
cation for amendment dated May 12, 
1966, and (2) the Safety Evaluation pre­
pared by the Test and Power Reactor 
Safety Branch of the Division of Reactor 
Licensing, both of which are available 
for public inspection at the Commis­
sion’s Public Document Room, 1717 H 
Street NW., Washington, D.C. A copy 
of item (2) above may be obtained at the 
Commission’s Public Document Room or 
upon request addressed to the Atomic 
Energy Commission, Washington, D.C., 
20545, Attention: Director, Division of 
Reactor Licensing.

Dated at Bethesda, Md., this 9th day 
of June 1966.

For the Atomic Energy Commission.
R . L. Doan, 

Director,
Division of Reactor Licensing. 

[Construction Permit CPRR-68 Arndt. No. 1]
The Commission has found that:
(1) The application for amendment com­

plies with the requirements of the Atomic 
Energy Act of 1954, as amended, andtne  
Commission’s regulations set forth in Title 
10, Ch. 1, CFR;

(2) Testing of the reactor fuel assemmies
in accordance with the permit, as amend . 
will not be inimical to the common defens 
and security or to the health and safe y 
of the public. .

(3) Prior public notice of proposed w- 
suance of the amendment is not requir 
since the amendment does not involve sig­
nificant hazards considerations differen 
from those previously evaluated.
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Construction Permit No. CPRR-68, issued 
to Hie Curators of the University of Missouri, 
is amended by adding a new subparagraph 
C to paragraph 3 as follows:

“C. The University of Missouil is au­
thorized during construction of the facility 
to insert not more than a single fuel as­
sembly at any one time into various reactor 
core positions and in-pool storage positions 
for fitting test purposes, as described in the 
application amendment dated May 12, 1966.”
This amendment is effective as of the date 
of issuance.

Date of issuance: June 9, 1966.
For the Atomic Energy Commission.

R. L. Doan, 
Director,

Division o f  R eactor Licensing.
[F.R. Doc. 66-6897; Filed, June 23, 1966; 

8:45 a .m .].

CIVIL AERONAUTICS BOARD
[Docket 15529]

BAGGAGE LIABILITY RULES CASE 
Notice of Oral Argument

Oral argument limited to the following 
matters: (1) The lawful minimum limi­
tation of liability for loss of, damage to, 
or delay in delivery of any personal prop­
erty, including baggage, whether checked 
or not; and (2) appropriate means of 
giving notice of liability rules to the pub­
lic, including the affixing of a notice on 
the ticket envelope and the posting of 
signs at ticket counters or other loca­
tions. See order E-23764, dated June
2,1966.

Notice is hereby given, pursuant to the 
provisions of the Federal Aviation Act 
of 1958, as amended, that oral argument 
in the above-entitled matter is assigned 
to be heard on July 20, 1966, at 10 a.m., 
e.d.s.t., in Room 1027, Universal Build- 
ihg, Connecticut and Florida Avenues 
NW., Washington, D.C., before the 
Board.

Dated at Washington, D.C., June 17. 
1966.

[seal] F rancis W . B rown,
Chief Examiner. " 

[FR. Doc. 66—6939; Filed, June 23, 1966;
8:49 a.m.]

[Docket 172861

BRITISH EAGLE INTERNATIONAL 
AIRLINES LTD.

Notice of Prehearing Conference
Notice is hereby given that a prehear­

ing conference on the above-entitled ap- 
ii1Cfi10n is s ig n e d  to be held on July 
f" ,.1966, at 10 a.m., e.d.s.t., in Room 911, 

mversal Building, Connecticut and 
*ionda Avenues NW., Washington, D.C., 
Deiore Examiner Leslie G. Donahue. 

order to facilitate conduct of the 
nference interested parties are in- 
ucted to submit to the examiner and 

m Gr ^ar^es on ° r before July 7, 1966, 
w  Proposed statements of issues; (2) 
proposed stipulations; (3) fequests for 

ormation; (4) statements of positions

FEDERAL

of parties; and (5) proposed procedural 
dates, ■

Dated at Washington, D.C., June 20, 
1966.

[seal] F rancis W. B rown,
Chief Examiner.

[F.R. Doc. 66-6940; Filed, June 23, 1966; 
8:49 a.m.]

[Docket 17233]

CONDOR FLUGDIENST G.m.b.H.
Notice of Prehearing Conference
Notice is hereby given that a prehear­

ing conference on the above-entitled ap­
plication is assigned to be held on July 
12, 1966, at 10 a.m., e.d.s.t., in Room 911, 
Universal Building, Connecticut and 
Florida Avenues NW., Washington, D.C., 
before Examiner Edward S. Stodola.

Advance exchange of information re­
quests are to be filed on or before July 1, 
1966.

Dated at Washington, D.C., June 20, 
1966.

[seal] F rancis W . B rown,
Chief Examiner,

[F.R. Doc. 66-6941; Filed, June 23, 1966;
8:49 a.m.]

[Docket 17358]

MIAMI-KEY WEST SERVICE 
INVESTIGATION

Notice of Prehearing Conference
Notice is hereby given that a prehear­

ing conference in the above-entitled 
matter is assigned to be held on July 
12, 1966, at 10 a.m., e.d.s.t., in Room 726, 
Universal Building, Connecticut and 
Florida Avenues NW., Washington, D.C., 
before Examiner James S. Keith.

In order to facilitate conduct of the 
conference interested parties are instruc­
ted to submit to the examiner and other 
parties on or before July 6,1966, (1) pro­
posed statements of issues; (2) proposed 
stipulations; (3) requests for informa­
tion; (4) statements of positions of par­
ties; and (5) proposed procedural dates.

Dated at Washington, D.C., June 20, 
1966.

[ seal] F rancis W . B rown,
Chief Examiner.

[F.R. Doc. 66-6942; Filed, June 23, 1966;
8:49 ajn.]

[Docket 17378]

NIPPON EXPRESS U.S.A., INC.
Notice of Prehearing Conference
Application for a foreign air carrier 

permit as a foreign air freight forwarder 
between points in the United States and 
Japan.

Notice is hereby given that a prehear­
ing conference on the above-entitled ap­
plication is assigned to be held on July 
14, 1966, at 10 am ., e.d.s.t., in Room 911, 
Universal Building, Connecticut and 
Florida Avenues NW., Washington, D.C., 
before Examiner Joseph L. Fitzmaurice.
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Advance exchange of information re­
quests are to be filed on or before July 
8, 1966.

Dated at Washington, D.C., June 20, 
1966.

[ seal] F rancis W . B rown,
Chief Examiner.

[F.R. Doc. 66-6943; Filed, June 23, 1966; 
8:49 a.m.]

FEDERAL COMMUNICATIONS 
COMMISSION

[Docket No. 16070; FCC 66M-849]

COMMUNICATIONS SATELLITE 
CORP.

Order Continuing Conference 
In the matter of Communications Sat­

ellite Corporation, Docket No. 16070; 
charges, practices, classifications, rates, 
and regulations for and in connection 
with the leasing of voice grade and tele­
vision channels to common carriers 
authorized by the Federal Communica­
tions Commission, between Andover, 
Maine, and a communications-satellite 
in connection with the establishment of 
communication paths between points in 
the United States and Europe for the 
transmission and reception of voice, rec­
ord, data, telephoto, facsimile, tele­
vision, and other signals.

It is ordered, This 16th day of June, 
1966, by the Hearing Examiner on his 
own motion, that:

(1) The further prehearing confer­
ence in this matter now scheduled for 
June 21, 1966 is rescheduled to com­
mence at 10 a.m., July 20, 1966, in the 
Commission’s offices in Washington, D.C.,

(2) That future pleadings in this mat­
ter be in the more formal of the manners 
prescribed by the Commission’s rules and 
that any motions involving changing of 
dates be specific as to actual calendar 
dates sought,

(3) The following letter-type plead­
ings are dismissed:

(a) A letter received by the Commis­
sion on June 2, 1966 from counsel for 
Communications Satellite Corporation 
requesting an extension of time for filing 
comments1 and a postponement of the 
date for a prehearing conference, and

(b) All responses thereto filed by the 
other parties.

Released: June 16,1966.
F ederal Communications 

Commission ,
[ seal] B en  F .  W aple,

Secretary.
[F.R. Doc. 66-6965; Filed, June 23, 1966; 

8:52 a.m.]

1 The Hearing Examiner never conceived of 
his “Notice” released May 26, 1966, as man­
datory. It was intentionally not in the form 
of an order. Unless the Hearing Examiner’s 
jurisdiction is expressly urged in the future 
he will expect the parties to police their own 
gentlemen’s agreements. In any event, Com­
sat’s letter was untimely filed for relief by 
June 10, 1966, for the parties had until the 
close of business on June 13, 1966, to reply 
to the letter.

[, 1966
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[Docket No. 16709; PCG 66M-878]

ISLAND BROADCASTING SYSTEM 
(WRIV), INC,

Order Scheduling Hearing
In re application of Island Broadcast­

ing System (WRIV), Inc., Riverhead, 
N.Y., Docket No. 16709, Pile No. BPCT- 
3475; for construction permit (Channel 
55).

It is ordered, Hus 20th day of June 
1966, that Forest L. McClenning shall 
serve as Presiding Officer in the above- 
entitled proceeding; that the hearings 
therein shall be convened on September
20,1966, at 10 a.m.; and that a prehear­
ing conference shall be held on July 19, 
1966, commencing at 9 a.m.: And, it is 
further ordered, That all proceedings 
shall be held in the Offices of the Com­
mission, Washington, D.C.

Released: June 21,1966.
F ederal Communications 

Commission,
[seal] B en F. Waple,

Secretary.
[F.R. Doc. 66-6966; Filed, June 23, 1966;

8:52 a.m.j

[Docket Nos. 16536, 16537; FOC 66M-875]

GORDON SHERMAN AND OM1CRON 
TELEVISION CORP.

Order Continuing Hearing
In re applications of Gordon Sherman, 

Orlando, Fla., Docket No. 16536, File No. 
BPCT-3529; Omicron Television Corp., 
Orlando, Fla., Docket No. 16537, File No. 
BPCT-3596; for construction permit for 
new television broadcast station (Chan­
nel 35).

The Hearing Examiner having under 
consideration a request by letter, hand 
delivered this date, from counsel for 
Gordon Sherman and concurred in by 
counsel for Omicron Television Corp. 
for an indefinite postponement of the 
procedural steps in the above-entitled 
matter, and

It appearing, that the Chief of the 
Hearing Division of the Broadcast Bu­
reau having informed the Hearing Ex­
aminer that the Bureau would agree to 
a reasonable postponement, and 

It further appearing, that the com­
peting applicants may merge and thus 
obviate the necessity for a hearing,

It is ordered, This 20th day of June 
1966, that the date for the exchange of 
exhibits (which were to have been ex­
changed on June 15,1966) is changed to 
July 7, 1966 and the date of the hear­
ing is changed from June 22, 1966 to 
July 12, 1966 to commence at 10 a.m., in 
the Commission’s offices in Washington, 
D.C.

Released: June21,1966.
F ederal Communications 

Commission,
[seal] B en F. Waple,

Secretary.
[F.R. Doc. 66-6967; Filed, June 23, 1966; 

8:52 a.m.j >

[Docket Nos. 16712,16713; FCC 66-6381

TREND RADIO, INC., AND JAMES 
BROADCASTING CO., INC.

Order Designating Applications for
Consolidated Hearing of Stated
Issues

In re applications of Trend Radio, Inc., 
Jamestown, N.Y., Docket No. 16712, File 
No. BPCT-3665; James Broadcasting Co., 
Inc., Jamestown, N.Y., Docket No. 16713, 
File No. BPCT-3694; for construction 
permits for new television Broadcast 
station.

At a session of the Federal Communi­
cations Commission, held at its offices in 
Washington, D.C., on the 15th day of 
June 1966;

1. The Commission has before if for 
consideration the above-captioned appli­
cations, each requesting a construction 
permit for a ijew television broadcast sta­
tion to operate on Channel 26, James­
town, N.Y. Since the operation pro­
posed by both of the applicants would 
result in mutually destructive inter­
ference, they are mutually exclusive and 
a hearing will be required to determine 
which application should be granted.

2. Since FAA approval has not been ob­
tained for James Broadcasting Co., Inc.’s, 
proposed antenna structure, an air 
menace issue has been specified.

3. Trend Radio, Inc., proposes to lo­
cate its main studio outside of the 
corporate limits of Jamestown, and has 
requested a waiver of § 73.613(a) of the 
Commission’s rules. We believe that 
adequate justification has been shown 
for a waiver and therefore, no issue is 
specified. In the event that this applica­
tion is granted, § 73.613(a) of the rules 
will be waived.

4. Except as indicated by the issues set 
forth below, each of the applicants is 
qualified to construct, own and operate 
the proposed new television broadcast 
station. The applications are, however, 
mutually exclusive in that operation by 
the applicants as proposed would result 
in mutually destructive interference. 
The Commission is, therefore, unable to 
make the statutory finding that a grant 
of the applications would serve the pub­
lic interest, convenience and necessity, 
and is of the opinion that they must be 
designated for hearing in a consolidated 
proceeding on the issues set forth below.

Accordingly, it is ordered, That, pur­
suant to section 309(e) of the Com­
munications Act of 1934, as amended, 
the above-captioned applicati&ns of 
Trend Radio, Inc., and James Broadcast­
ing Company, Inc., are designated for 
hearing in a consolidated proceeding at 
a time and place to be specified in a 
subsequent order, upon the following 
issues:

1. To determine with respect to James 
Broadcasting Co., Inc.’s, application 
whether its proposed antenna structure 
would constitute a menace to air naviga­
tion.

2. To determine which of the pro­
posals would better serve the public 
interest.

3. To determine, in the light of the 
evidence adduced pursuant to the fore­
going issues, which of the applications 
should be granted.

It is further ordered, That, to avail 
themselves of the opportunity to be 
heard, the applicants herein pursuant 
to § 1.221(c) of the Commission’s rules, 
in person or by attorney, shall within 
twenty (20) days of the mailing of this 
order, file with the Commission, in tripli­
cate, a written appearance stating an 
intention to appear on the date fixed for 
the hearing and present evidence on the 
issues specified in this order.

It is further ordered. That the appli­
cants herein shall, pursuant to section 
311(a) (2) of the Communications Act of 
1934, as amended, and §1.594(a) of the 
Commission’s rules, give notice of the 
hearing, either individually or, if feasi­
ble, jointly, within the time and in the 
manner prescribed in such rule, and shall 
advise the Commission of the publication 
of such notice as required by § 1.594(g) 
of the rules.

Released: June 21, 1966.
F ederal Communications 

Commission,1
[seal] B en F. Waple,

Secretary
[F.R. Doc. 66-6968; FUed, June 23, 1966;

8:52 a.m.]

FEDERAL POWER COMMISSION
[Docket Nos. RI66-411, etc.]

HALL-JONES NO. 4 ET AL.
Order Providing for Hearings on and 

Suspension of Proposed Changes 
in Rates la

J une 16, 1966.
The Respondents named herein have 

filed proposed increased rates and 
charges of currently effective rate sched­
ules for sales of natural gas under Com­
mission jurisdiction, as set forth in Ap­
pendix A hereof.

The proposed changed rates and 
charges may be unjust, unreasonable, 
unduly' discriminatory, or preferential, 
or otherwise unlawful.

The Commission finds: It is in the 
public interest and consistent with the 
Natural Gas Act that the Commission 
enter upon hearings regarding the law­
fulness of the proposed changes, and 
that the supplements herein be sus­
pended and their use be deferred as 
ordered below.

The Commission orders:
(A) Under the Natural Gas Act, par­

ticularly sections 4 and 15, the regula­
tions pertaining thereto (18 CFR Ch. I), 
and the Commission’s rules of practice 
and procedure, public hearings shall be 
held concerning the lawfulness of the 
proposed changes.

1 Concurring statement of Commissioner 
Bartley filed as part of the original docu­
ment. Commissioner Cox absent.

1« Does' not consolidate for hearing or dis­
pose of the several matters herein.
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(B) Pending hearings and decisions 
thereon, the rate supplements herein are 
suspended and their use deferred until 
date shown in the “Date Suspended 
Until” column, and thereafter until made 
effective as prescribed by the Natural 
Gas Act.

(C) Until otherwise ordered by the 
Commission, neither the suspended sup­
plements, nor the rate schedules sought 
to be altered, shall be changed until dis­
position of these proceedings or expira­
tion of the suspension period.

(D) Notices of intervention or peti­
tions to intervene may be filed with the

Appendix A

Federal Power Commission, Washington, 
D.C.,. 20426, in accordance with the rules 
of practice and procedure (18 CFR 1.8 
and 1.37(f) ) on or before August 3, 1966.

By the Commission.
[ seal] J oseph H. Gutride,

Secretary.

Rate
sched­

ule
No.

Sup­
ple­

ment
No.

Effective
date Date sus-

Cents per Mcf Rate in 
effect sub-

Docket
No.

Respondent Purchaser and producing area of annual 
increase

filing
tendered

unless
sus­

pended

pended 
until— Rate in 

effect
Proposed
increased

rate

ject to 
refund in 

docket 
Nos.

RI66-411__ Hall-Jones No. 4, et 
al., c/o Mosteller, 
Andrews & M os- 
burg, Attn: Lewis 
G. Mosburg, Jr., 
Esq., 18th Floor, 
United Founders 
Tower, Oklahoma 
City, Okla., 73112.

1 2 Panhandle Eastern Pipe Line Co. 
(Putnam City Field, Dewey County, 
Okla.) (Oklahoma “ Other" Area).

$16,105 5-23-66 * 6-23-66 11-23-66 15.0 » « 17.0

RI66-412... Ethyle Moorhead, 
Hugoton, Kans., 
67951.

1 3 Panhandle Eastern Pipe Line Co. 
(Hugoton Field, Stevens County, 
Kans.). ■

1,330 5-26-66 86-26-66 11-26-66 «11.0 « « « 12.0

RI66-413__ Brooks Hall (Opera­
tor), et al., Liberty 
National Bank 
Bldg., Oklahoma 
City, Okla., 73102.

1 5 Panhandle Eastern Pipe Line Co. 
(Major and Dewey Counties, Okla.) 
(Oklahoma“ Other” Area).

2,901 5-23-66 «6-23-66 11-23-66 1 15.0 8 * ' 17.0

RI66-414... D. J .  Harrison, 2105 
Gulf Bldg., Hous­
ton, Tex., 77002.

2 2 Union Texas Petroleum, a division of 
. Allied Chemical Corp.8 (South 

Mayes Field, Chambers County, 
Tex.) (R .R . District No. 3).

«4,092 5-26-66 8 7-30-66 12-30-66 io U 1 4 . o 4 5 11 10 15. 5

8 The stated effective date is the effective date requested by Respondent. 8 Successor to Texas Gas Corp. Buyer resells gas involved to Texas Eastern Trans-
8 Respondent is filing from permanent certificate rate to initial contract rate. mission Corp. under Buyer's FP C  Gas Rate Schedule No. 66 at a rate of 14.3875
4 Pressure base is 14.65 p,s.i.a. cents, effective sub ect to refund in Docket No. RI62-250. Buyer contractually
8 Periodic rate increase. due but not filed for periodic increase to 15.1 cents plus tax reimbursement.
8 For gas produced above the base of the Chase Group. 8 Gas currently not requiring compression.
i Subject to an upward and downward B.t.u. adjustment. 10 Subject to a 3.0 cents per Mcf deduction by Buyer for gas requiring compression.

n Subject to downward B.t.u. adjustment for gas below 1000 B .t.u .’s.

All of the producers’ proposed increased 
rates and charges exceed the applicable area 
price levels for increased rates- as set forth 
in th e Commission’s statement of general 
policy No. 61-1, as amended (18 CFR, Ch. I, 
Part 2 , § 2.56).
[P.R. Doc. 66-6850; Filed. June 23, 1966; 

8:45 a.m.]

[Docket No. CP66—412]

LUMAR GAS CORP. 
Notice of Application

J une 17, 1966.
Take notice that on June 10, 1966, 

Lumar Gas Corp. (Applicant), 1215 
Chamber of Commerce Building, Hous­
ton, Texas, 77002, filed in Docket No. 
CP66-412 an application pursuant to 
section 7(c) of the Natural Gas Act for 
a certificate of public convenience and 
necessity authorizing Applicant, as a 
gatherer of natural gas, to operate 
natural gas gathering facilities and to 
sell natural gas to Texas Eastern Trans­
mission Corporation (Texas Eastern), all 
as more fully set forth in the application 
which is on file with the Commission and 
open to public inspection.

Applicant purchases gas from pro­
ducers in several Texas fields which 
Applicant transports through its own 
gathering facilities and sells and delivers 
gas to Texas Eastern for use as com­
pressor fuel at various points along 
£cxas Eastern’s pipeline as it traverses 

State of Texas. Applicant states 
that it did not seek Commission authori­
zation prior to initiation of these sales 
Decause it believed that such direct sales

for compressor fuel use were not subject 
to the Commission’s jurisdiction. By 
letter dated December 28,1965, the Com­
mission requested that Applicant file 
the instant application in light of the 
decision in California v. Lo-Vaca Gath­
ering Co., 379 U.S. 366.

The following table identifies the cur­
rent sources of Applicant’s gas supplies 
for this service:

Field County Producer-suppliers

Appling....... — Calhoun___ Joe Blalock.
Claire-Benz-Stoddard.
Doris Day Melcher, 

Martin Melcher, 
Gordon McRae, 
Marvin Miller, David 
Miller, Ross Hunter, 
Art Laboe, Rosenthal, 
Cook & Green, 
Phoenix Enterprises— 
Operator—Ben Novak, 
John Alexander and 
Clifford B. Renegar.

Appell Petroleum Co., 
Ownership disputed— 
Claimants consist of 
Peggy Sue Harrell, 
Horace Tucker, David 
Davidson, Roy T. 
Walker.

Midway ____ San Patricio. Humble Oil & Refining 
Co.

South Lucky.. Matagorda.. R. L. Kirkwood, Harold 
R. Billingsley, Kirk­
wood &  Morgan, Inc., 
Paul J .  Moore, Robert 
W. Luker, J .  L. Farb, 
and Royce M. Jones.

Nada. Colorado___ A. N. Wadsworth, Jr.
Gyp Hill____ _ Brooks____ Carrl Oil, a partnership 

composed of William 
E. Carl and Jeff Carr, 
General Crude Oil Co. 
and J .  V. McCul- —. 
lough.

The producers deliver gas to Applicant at 
a central point in each field.

The facilities over which the transpor­
tation by Applicant is accomplished are 
as follows :

(1) A 2-inch meter station, Gyp Hill 
Field, Brooks County, Tex.,

(2) 12,500 feet of 3-inch .pipeline ex­
tending from the East Midway Field, San 
Patricio County, Tex.,

(3) 35,820 feet of 6-inch pipeline ex­
tending from the Appling Field, Jackson 
County, Tex.,

(4) 35,510 feet of 6-inch pipeline ex­
tending from the South Lucky Field, 
Matagorda County, Tex., and

(5) A 4-inch meter station, Nada 
Field, Colorado County, Tex.

Applicant states that no communities 
nor main line industrial customers are 
served by it along these pipelines and 
that it does not own or operate any com­
pressor stations, gasoline plants, dehy­
dration plants, gas storage projects or 
other major facilities appurtenant to said 
pipelines.

Protests or petitions to intervene may 
be filed with the Federal Power Commis­
sion, Washington, D.C., 20426, in accord­
ance with the rules of practice and 
procedure (18 CFR 1.8 or 1.10) and the 
regulations under the Natural Gas Act 
(§ 157.10) on or before July 18, 1966.

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the Fed­
eral Power Commission by sections 7 and 
15 of the Natural Gas Act and the Com­
mission's rules of practice and proce­
dure, a hearing will be held without fur­
ther notice before the Commission on 
this application if no protest or petition 
to intervene is filed within the time re­
quired herein, if the Commission on its
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own review of the matter finds that a 
grant of the certificate is required by the 
public convenience and necessity. If a 
protest or petition for leave to intervene 
is timely filed, or if the Commission on its 
own motion believes that a formal hear­
ing is required, further notice of such 
hearing will be duly given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing.

J oseph H. Gutride,
Secretary.

[F.R. Doc. 66-6910; Filed, June 23, 1966;
8:46 a.m.]

[Docket No. CP66-405]

NORTHERN NATURAL GAS CO.
Notice of Application

J une 17,1966.
Take notice that on June 7, 1966, 

Northern Natural Gas Co. (Applicant), 
2223 Dodge Street, Omaha, Nebr., 68102, 
filed in Docket No. CP66-405 an applica­
tion pursuant to section 7 (c) of the Nat­
ural Gas Act for a certificate of public 
convenience and necessity authorizing 
the construction and operation of certain 
natural gas facilities and the transpor­
tation of natural gas in interstate com­
merce, all as more fully set forth in the 
application which is on file with the 
Commission and open to public inspec­
tion.

Specifically, Applicant proposes to con­
struct and operate 2,800 feet of 4-inch 
pipeline and to transport approximately 
5,500 Mcf per day of additional natural 
gas for use as fuel and shrinkage in its 
hydrocarbon extraction plant located 
near Hobbs, N. Mex. Applicant also pro­
poses to modify the Hobbs Extraction 
Plant and to install minor piping in the 
Hobbs Yard.' Applicant states that the 
yard piping will be installed under the 
provisions of paragraph 2.55 of the Com­
mission’s rules of practice and procedure.

Applicant states that its present hy­
drocarbon extraction facilities consist of 
an ambient temperature absorption 
process which extracts certain volumes 
of propane, butane and natural gasoline 
and that the present facilities have a 
capacity to process 220,000 Mcf of nat­
ural gas per day.

Applicant proposes to modify the pres­
ent extraction facilities by installing a 
refrigerated absorption process. Appli­
cant states that, although the proposed 
modifications to the extraction facilities 
will not increase the capacity of the 
plant to process volumes in excess of 
220,000 Mcf of gas per day, the modifica­
tions will increase the amount of hydro­
carbons removed, thereby increasing the 
volumes of fuel and shrinkage by ap­
proximately 5,500 Mcf of gas per day.

The total estimated cost of construc­
tion for Applicant’s proposed project is 
$3,031,310, which cost will be financed 
out of cash on hand.

Protests or petitions to intervene may 
be filed with the Federal Power Com­
mission, Washington, D.C., 20426, in ac­

cordance with the rules of practice and 
procedure (18 CFR 1.8 or 1.10) and the 
regulations under the Natural Gas Act 
(§ 157.10) on or before July 15, 1966.

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 7 
and 15 of the Natural Gas Act and the 
Commission’s rules of practice and pro­
cedure, a hearing will be held without 
further notice before the Commission on 
this application if no protest or petition 
to intervene is filed within the time re­
quired herein, if the Commission on its 
own review of the matter finds that a 
grant of the certificate is required by the 
public convenience and necessity. If a 
protest or petition for leave to intervene 
is timely filed, or if the Commission on its 
own motion believes that a formal hear­
ing is required, further notice of such 
hearing will be duly given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing.

J oseph H. Gutride,
Secretary.

[F.R. Doc. 66-6911; Filed, June 23, 1966;
8:46 a.m.]

[Docket Nos. CP66—307 etc.]

NORTHERN NATURAL GAS PIPELINE 
CO., ET AL

Order Consolidating Applications No­
ticing Intervention and Setting Date 
of Hearing

J une 17,1966.
Northern Natural Gas Pipeline Go., 

Docket No. CP66-307; Northern Natural 
Gas Co., Docket No. CP66-308; Sinclair 
Oil and Gas Co. (Operator), et al., 
Docket No. CI66-410.

On April 7, 1966, the Commission is­
sued a notice of application in Docket No. 
CP66-308 filed by Northern Natural Gas 
Co. (Northern) on March 25, 1966, pur­
suant to section 7(c) of the Natural Gas 
Act for a certificate of public convenience 
and necessity authorizing the construc­
tion and operation of certain natural gas 
facilities to receive into its system an 
initial delivery of 5,000 Mcf of gas per 
day (which will increase up to 40,000 Mcf 
per day by July 1, 1969) at the outlet of 
the Sinclair-Skelly (Eldorado Gas Plant) 
located in Schleicher County, Tex.

In a companion application, Docket 
No. CP66-307, filed on March 25, 1966, 
Northern Natural Gas Pipeline Co. 
(Pipeline) seeks authority to transport 
for Northern up to 5,000 Mcf per day of 
the gas to be received by Northern from 
the Eldorado Gas Plant. Pipeline would 
receive the gas from Northern at a point 
on Pipeline’s existing 8-inch line and re­
deliver like volumes to Northern at an 
existing interconnection of facilities at 
Northern’s Eldorado Compressor Station.

On November 15, 1965, Sinclair Oil & 
Gas Co. (Sinclair) filed an application in 
Docket No. CI66-410 pursuant to section 
7(c) of the Natural Gas Act for authority 
to sell residue gas to Northern pursuant

to a Residue Gas Purchase Contract 
dated October 29, 1965, between Sin­
clair and Skelly Oil Co. as seller and 
Northern as buyer. Sinclair is the 
operator and owner of a 50 percent in­
terest in the Eldorado Plant from which 
gas will be delivered to Northern. Skelly 
Oil Co. (Skelly), the owner of the re­
maining 50 percent plant interest has 
authorized Sinclair to make all necessary 
filings with the Federal Power Commis­
sion to cover its interest.

The application of Sinclair indicates 
that, initially, the applicant will process 
only gas well gas produced or purchased 
from the Eldorado and Fort McKavitt 
Fields, Schleicher County, Tex. The 
contract provides that the delivery point 
for all residue gas purchased and sold 
under the contract shall be at the point 
of connection to Northern’s facilities at 
the outlet of the Eldorado Plant, Schlei­
cher County, Tex. Although Sinclair’s 
application states that Sinclair will not 
own or operate any pipelines in connec­
tion with the proposed sale to Northern 
and will not construct or operate addi­
tional facilities to render the service pro­
posed herein subject to the jurisdiction of 
the Commission, it appears from exhibits 
submitted in connection with the ap­
plication that an 11-mile line will be 
necessary to connect the source of the gas 
in the Eldorado Field with the Eldorado 
Gas Production Plant.

We are consequently requiring Sinclair 
to amend its application to request au­
thorization for the construction and op­
eration of any facilities necessary to 
transport gas produced and purchased 
from other producers in the Eldorado 
Field to the Eldorado Processing Plant, 
from which plant gas will be sold to 
Northern in interstate commerce.

On December 22, 1965, Brooks Gas 
Corporation (Brooks) filed a petition to 
intervene in Docket No. CI66-410. 
Brooks alleges that it was authorized by 
the Commission to construct a gathering 
system in Docket No. CI63-708 in the 
Eldorado (Velrex Field) from which it 
transports gas to its Mertzon Plant by 
means of a 15-mile line and delivers the 
residue gas to Northern at the plant tail­
gate. The petitioner submits, inter alia, 
“that the construction and operation of 
the gathering and transportation lines 
by Sinclair as proposed will be a need­
less duplication of petitioners’ facilities 
in the Eldorado Velrex Field as well as 
the transmission line operated by the 
Brooks Pipeline Co.” In short, Brooks 
contends that the Sinclair proposal is 
not required by the public convenience 
and necessity.

An answer to the petition of Brooks 
was filed by Sinclair on January 6, 196b. 
which -argues that Brooks fails to show 
an interest which would be directly ai- 
fected by Sinclair’s proposal. In a sup­
plement to its petition filed on April l . 
1966, Brooks alleges that its “gathering 
system is the only existing gathering sys 
tem in the Velrex Eldorado Area ana 
presently serves all producers in botn 
fields”. In light of certain maps at­
tached to its supplement of April 1». 
1966, showing the location of the lie
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involved, Brooks contends that it should 
be permitted to intervene and be a party 
to the proceeding in Docket No. CI66-410.

On April 28, 1966, Sinclair filed a sup­
plement to its answer to the petition for 
leave to intervene by Brooks. Finally, 
on May 5,1966, Brooks filed an additional 
petition to intervene in the two related 
dockets, No. CP66-307 and CP66-308, 
and also moves to consolidate these 
dockets with Docket No. CI66-410.

The Commission finds :
(1) It is necessary and appropriate in 

carrying out the provisions of the Nat­
ural Gas Act that the matters in Docket 
Nos. CP66-307, CP66-308, and CI66-410 
be consolidated for hearing and decision.

(2) It is desirable to allow Brooks Gas 
Corp. to become an intervener in these 
proceedings in order that it may estab­
lish the facts involved from which the 
nature and validity of its alleged rights 
and interests may be determined and 
show what further action may be appro­
priate under the circumstances in the 
administration of the Natural Gas Act.

The Commission orders:
(A) The above-captioned matters are 

hereby consolidated for the purpose of 
hearing and decision.

(B) Brooks Gas Corp. is hereby per­
mitted to become an intervener in these 
proceedings subject to the rules and reg­
ulations of this Commission: Provided, 
however, That the participation of such 
intervener shall be limited to matters af­
fecting asserted rights and interests as

* specifically set forth in its petition for 
leave to intervene: And provided, fur­
ther, That the admission of such inter­
vener shall not be construed as recogni­
tion by the Commission th at it might be 
aggrieved because of any order oir orders 
of the Commission entered in these pro­
ceedings.

(C) As a condition to the acceptance 
and hearing by the Commission of Sin­
clair’s application in Docket No. CI66-410 
the applicant shall amend its application 
for a certificate prior to hearing so as 
to specifically request authorization for 
the construction and operation of any 
facilities necessary to transport gas pro­
duced and purchased from other pro­
ducers in the Eldorado Field to the 
Eldorado Processing Plant.

(D) Protests or petitions to intervene 
in the above-captioned dockets may be 
filed with the Federal Power Commis­
sion, Washington, D.C., 20426, in accord­
ance with the rules of practice and pro­
cedure (18 CFR 1.8 or 1.10) and the reg­
ulations under the Natural Gas Act

157.10) on or before July 11,1966.
(E) A public hearing on the issues 

Presented by the above-captioned ap- 
pucations will be held in a hearing room 
ox the Federal Power Commission, 441 G 
street NW., Washington, D.C., com- 
1966Cinir at 10 a m - d s-t *. October 10,

[Docket No. CP66-179]

SECRETARY OF THE ARMY, AND 
ATLANTIC SEABOARD CORP.

Order Permitting Intervention and 
Setting Date for Hearing

By the Commission.
[seal] J oseph H. Gutride,

Secretary.
I*"®. Doc- 66-6912; Filed, June 23, 1966; 

8:46 aan.]

J une 17, 1966.
On December 3, 1965, the Secretary of 

the Army, Applicant, filed in Docket No. 
CP66-179 an application pursuant to 
section 7(a) of the Natural Gas Act for 
an order directing Atlantic Seaboard 
Corp., Respondent, to sell up to 288 Mcf 
of natural gas per day to Applicant 
through an existing connection at Vint 
Hill Fanns Station, Va. Notice of the 
application was published in the F ederal 
R egister on April 27,1966 (31 F.R. 6385). 
On May 18, 1966, a petition for leave to 
intervene in Docket No. CP66-179 was 
filed by Virginia Gas Distribution Corp., 
Intervenor.

The Commission finds:
(1) The participation of Virginia Gas 

Distribution Corp. in this proceeding 
may be in the public interest.

(2) This proceeding will be expedited 
by providing for service of testimony by 
the Applicant, the Respondent, and the 
Intervenor prior to the commencement 
of hearing.

The Commission orders:
(A) Virginia Gas Distribution Corp. is 

hereby permitted to intervene in this 
proceeding, subject to the rules and reg­
ulations of the Commission. Provided, 
however, That the participation of such 
intervenor shall be limited to matters af­
fecting the asserted rights and interests 
specifically set forth in such intervenor’s 
petition to intervene: And provided, fur­
ther, That the intervention of such in­
tervenor shall not be construed as recog­
nition by the Commission that such 
intervenor might be aggrieved because 
of any order or orders issued by the Com­
mission in this proceeding.

(B) Applicant, the Secretary of the 
Army, shall file with the Commission its 
direct testimony and exhibits on or be­
fore July 18, 1966.

(C) Respondent, Atlantic Seaboard 
Corp., and Intervenor, Virginia Gas Dis­
tribution Corp., shall file their testimony 
and exhibits on or before August 15,1966.

® )  Hearing, including cross-exami­
nation of witnesses, shall commence be­
fore a hearing examiner of the Commis­
sion designated by the Chief Examiner 
at 10 a.m. (e.d.s.t.), on September 12, 
1966, in a hearing room of the Federal 
Power Commission, 441 G Street NW., 
Washington, D.C., 20426.

By the Commission.
[seal] J oseph H. Outride,

Secretary.
[F.R. Doc. 66-6913; Filed, June 23, 1966; 

8:46 a.m.J

[Docket No. CP66-399]

TEXAS EASTERN TRANSMISSION 
CORP.

Notice of Application
J une 17, 1966.

Take notice that on June 6, 1966, 
Texas Eastern Transmission Corp. (Ap­
plicant), P.O. Box 2521, Houston, Tex., 
77001, filed in Docket No. CP66-399 an 
application pursuant to section 7(c) of 
the Natural Gas Act for a certificate of 
public convenience and necessity author­
izing Applicant to include the provisions 
of the change proposed in Article 13 of 
the General Terms and Conditions of 
Applicant’s FPC Gas Tariff, Second Re­
vised Volume No. 1, filed with the Com­
mission on May 6, 1966, in the rendition 
of ACQ natural gas service to Applicant’s 
customers, as more fully set forth in the 
application which is on file with the 
Commission and open to public inspec­
tion.
^Applicant states that the proposed 
change in Article 13 of the General 
Terms and Conditions relates to those 
cases where a buyer purchases ACQ nat­
ural gas and operates an integrated sys­
tem in two of Applicant’s rate zones. It 
permits the taking of such ACQ volumes 
in either rate zone upon mutual consent, 
provided that Applicant’s ability to meet 
its other system requirements is not im­
paired thereby. Applicant states that 
the proposal will have no effect on the 
level of its rates.

No new facilities will be required.
Protests or petitions to intervene may 

be filed with the Federal Power Commis­
sion, Washington, D.C., 20426, in accord­
ance with the rules of practice and pro­
cedure (18 CFR 1.8 or 1.10) and the 
regulations under the Natural Gas Act 
(§ 157.10) on or before July 11,1966.

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 
7 and .15 of the Natural Gas Act and 
the Commission’s rules of practice and 
procedure, a hearing will be held with-' 
out further notice before the Commission 
on this application if no protest or peti­
tion to intervene is filed within the time 
required herein, if the Commission on its 
own review of the matter finds that a 
grant of the certificate is required by the 
public convenience and necessity. If a 
protest or petition for leave to intervene 
is timely filed, or if the Commission on 
its own motion believes that a formal 
hearing is required, further notice of such 
hearing will be duly given.

Under the procedure herein provided 
for, unless othei ■'.advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing.

J oseph H. Gutride, 
Secretary.

[FJfc. Doc. 66-6914; Filed, June 23, 1966;
8:46 a.m.]
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[Docket No. CP66-403]

TOWN OF ARTESIA, MISS., AND 
SOUTHERN NATURAL GAS CO.

Notice of Application
J une 17,1966.

Take notice that on June 7, 1966, the 
town of Artesia, Miss. (Applicant), filed 
in Docket No. CP66-403 an application 
pursuant to section 7(a) of the Natural 
Gas Act for an order of the Commission 
directing Southern Natural Gas Co. 
(Respondent) to establish physical con­
nection of its transportation facilities 
with the facilities proposed to be con­
structed by Applicant and to sell and de­
liver to Applicant volumes of natural gas 
for resale and distribution in Applicant, 
all as more fully set forth in the appli­
cation which is on file with the Commis­
sion and open to public inspection.

Applicant states that the proposed 
physical connection will consist of a 
metering and regulator station installed 
by Respondent at a point in Lowndes 
County, Miss., approximately % mile east 
of the corporate limits of Artesia, Miss. 
Applicant further states that the pro­
posed connection is to deliver natural gas 
from Respondent’s 8-inch lateral pipe­
line originating in northern Noxubee 
County, Miss., and terminating at West 
Point, Clay County, Miss., to Applicant’s 
3-inch pipeline.

Applicant proposes to construct a dis­
tribution system together with automatic 
regulators and odorizers and approxi­
mately 0.833 mile of 3-inch high pressure 
transmission pipeline.

The total estimated volumes of natural 
gas involved to meet Applicant’s annual 
and peak day requirements for the initial 
3-year period of proposed operations are 
stated to be:

First
year

Second
year

Third
year

8,902
no

10,913
134

12,728
155

The total estimated cost of Applicant’s 
proposed construction is $87,000, which 
cost will be financed through the issuance 
of Natural Gas System Revenue Bonds.

Protests or petitions to intervene may 
be filed with the Federal Power Commis­
sion, Washington, D.C., 20426, in ac­
cordance with the rules of practice and 
procedure (18 CFR 1.8 or 1.10) on or 
before July 15,1966.

J oseph H. Gutride, 
Secretary.

[F.R. Doc. 66-6915; Hied, June 23, 1966;
8:47 a.m.]

SECURITIES AND EXCHANGE 
COMMISSION

[812-1961]

NUVEEN TAX-EXEMPT BOND FUND, 
SERIES 12

Notice of Application for Order of 
Exemption

J une 20, 1966.
Notice is hereby given that Nuveen 

Tax-Exempt Bond Fund, Series 12 (“ap­
plicant”), 135 South La Salle Street,* 
Chicago, 111., 60603, a unit investment 
trust registered under the Investment 
Company Act of 1940 (“Act”), has filed 
an application pursuant to section 6(c) 
of the Act for an order of the Commission 
exempting applicant from compliance 
with the provisions of section 14(a) of 
the Act. In substance, section 14(a) of 
the Act provides that no registered in­
vestment company shall make a public 
offering of securities of which it is the 
issuer unless it has a net worth of at, 
least $100,000. All interested persons 
are referred to the application on file 
with the Commission for a statement of 
applicant’s representations which are 
summarized below.

Applicant is one of a series of 12 simi­
lar funds, named “Nuveen Tax-Exempt 
Bond Fund,” organized pursuant to a 
Trust Indenture and Agreement between 
John Nuveen & Co. as Sponsor and Unit­
ed States Trust Company of New York as 
Trustee. Under the Trust Agreement 
the Sponsor will deposit with the Trustee 
$7,500,000 principal amount of municipal 
bonds and will receive in exchange there­
for certificates for 75,000 units of un­
divided interest in the trust. It is pro­
posed to offer such units for sale to the 
public and for this purpose a registration 
statement under the Securities Act of 
1933 has been filed and has not yet be­
come effective. The Trust Agreement 
provides in substance that no additional 
bonds will be deposited during the life of 
the Trust and no additional units will be 
issued. The proceeds of bonds which 
may be sold, redeemed, or matured will 
be distributed to unit holders. Units 
may be redeemed by the holders at their 
current net asset value. The Trust may 
be terminated by 100 percent agreement 
of the unit holders of the applicant, or, 
in the event that the value of the bonds 
shall fall below $1,500,000 upon direction 
of the Sponsor to the Trustee.

In connection with the requested ex­
emption the Sponsor has agreed to re­
fund the original price including sales 
load paid by purchasers for units, if 
within 90 days after the registration be­
comes effective, the net worth of the 
Trust shall be reduced to less than 
$100,000 or if the Trust is terminated. 
Applicant further represents that at the 
present time the Sponsor maintains a 
market for the units of the Nuveen Tax- 
Exempt Bond Funds with which it is 
similarly connected, and continually

offers to purchase such units at prices 
which exceed the redemption price for 
such units by amounts which depend 
upon general market conditions and that 
as of the date of this application, partly 
as a result of these activities, no unit of 
any of the previous Nuveen Tax-Exempt 
Bond Funds has ever been redeemed. It 
is the Sponsor’s intention to maintain a 
market for the units of the applicant and 
to continuously offer to purchase such 
units at prices in excess of the redemp­
tion price as set forth in the Trust Agree­
ment, although the Sponsor is not obli­
gated to do so.

Notice is further given that any inter­
ested person may, not later than July 6, 
1966, at 5:30 p.m., submit-to the Com­
mission in writing a request for a hearing 
on the matter accompanied by a state­
ment as to the nature of his interest, the 
reason for such request and the issues of 
fact or law proposed to be controverted, 
or he may request that he be notified if 
the Commission shall order a hearing 
thereon. Any such communication 
should be addressed: Secretary, Securi­
ties and Exchange Commission, Wash­
ington, D.C., 20549. A copy of such re­
quest shall be served personally or by 
mail (airmail if the person being served 
is located more than 500 miles from the 
point of mailing) upon applicant at the 
address stated above. Proof of such 
service (by affidavit or in case of an 
attorney-at-law by certificate) shall be 
filed contemporaneously with the request. 
At any time after such date, as provided 
by Rule 0-5 of the rules and regulations 
promulgated under the Act, an order 
disposing of the application herein may 
be issued by the Commission upon the 
basis of the information stated in said 
application, unless an order for hearing 
upon said application shall be issued 
upon request or upon the Commission’s 
own motion.

For the Commission (pursuant to dele­
gated authority).

[ seal] Or val L. DuB ois,
Secretary.

[F.R. Doc. 66-6918; Filed, June 23, 1966;
8:47 a.m.]

SMALL BUSINESS 
ADMINISTRATION

[Delegation of Authority No. 30—Kansas City 
Regional Office Disaster 1 ]

MANAGER OF DISASTER BRANCH 
OFFICE, TOPEKA, KANS.

Delegations Relating to Financial 
Assistance Functions

:. Pursuant to the authority delegated 
the Regional Director by Delegation 
Authority No. 30, F.R. 3252 

Lended by 30 F.R. 13556; 30 F.R. 14062, 
d 30 F.R. 7537; there is hereby reaeie- 
ted to the Manager of the Topeka,
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Kans., Disaster Branch Office the follow­
ing authority:

A. Financial Assistance. 1. To ap­
prove and decline disaster loans in an 
amount not exceeding $100,000.

2. To execute loan authorizations for 
Washington, area, and regional office ap­
proved loans and disaster loans approved 
under delegated authority, said execu­
tion to read as follows:

(Name), Administrator
By ------------------------_— _______—
Manager, Disaster Branch Office

3. To cancel, reinstate, modify, and 
amend authorizations for disaster loans 
approved under delegated authority.

4. To disburse unsecured disaster 
loans.

5. To extend the disbursement period 
on disaster loan authorizations or un­
disbursed portions of disaster loans.

n . The authority delegated herein 
may not be redelegated.

III. All authority delegated herein 
may be exercised by any SBA employee 
designated as acting manager of the dis­
aster branch office.

Effective date: June 15, 1966.
C. I. Moyer, 

Regional Director, 
Kansas City Regional Office.

[F.R. Doc. 66-6922; Piled, June 23, 1966;
8:47 a.m.]

INTERSTATE COMMERCE 
COMMISSION

FOURTH SECTION APPLICATIONS 
FOR REJ.IEF

J une 21, 1966.
Protests to the granting of an applica­

tion must be prepared in accordance 
with Rule 1.40 of the general rules of 
Practice (49 CFR 1.40) and filed within 
15 days from the date of publication of 
this notice in the F ederal R egister.

Long-and-S hort Haul

PSA No. 40555—Liquid caustic soda 
from Ceico, Ohio. Filed by Traffic Ex­
ecutive Association-Eastern Railroads, 
agent (E.R. No. 2849), for interested rail 
carriers. Rates on liquid caustic soda, 
hi tank carloads, from Ceico, Ohio, to 
specified points in New Jersey.

Grounds for* relief—Market competi­
tion.

Tariff,—Supplement 153 to Traffic E x ­
ecutive Association-Eastern Railroads, 
agent, tariff I.C.C. C-383.

PSA No. 40556—Cement and related 
articles from Rock Island, III. Filed by 
Western Trunk Line Committee, agent 
p  ?• A-2455), for interested rail carriers. 
Kates on cement and related articles, in 
arloads, from Rock Island, HI., to points 

m western trunkline territory, 
f o u n d s  for relief—Market competi-

Tariff—Supplement 209 to Western 
Trunk Line Committee, agent, tariff 
I.C.C. A—4308.

By the Commission.
[seal] H. Neil Garson,

Secretary.
[F.R. Doc. 66-6935; Filed, June 23, 1966; 

8:48 a.m.]

[Notice 200]

MOTOR CARRIER TEMPORARY 
AUTHORITY APPLICATIONS

J une 21, 1966.
The following are notices of filing of 

applications for temporary authority un­
der section 210a(a) of the Interstate 
Commerce Act proyided for under* the 
new rules in EX Parte No. MC-67 (49 
CFR Part 240) published in the F ederal 
R egister, issue of April 27, 1965, effec­
tive July 1, 1965. These rules provide 
that protests to the granting of an ap­
plication must be filed with the field offi­
cial named in the F ederal R egister pub­
lication, within 15 calendar days after 
the date notice of the filing of the ap­
plication is published in the F ederal 
R egister. One copy of such protest 
must be served on the applicant, or its 
authorized representative, if any, and 
the protest must certify that such serv­
ice has been made. The protest must 
be specific as to the service which such 
Protestant can and will offer, and must 
consist of a signed original and six (6) 
copies.

A copy of the application is on file, 
and can be examined, at the Office of the 
Secretary, Interstate Commerce Com­
mission, Washington, D.C., and also in 
the field office to which protests are to 
be transmitted.

Motor Carriers of Property
No. MC 43685 (Sub-No. 6 TA) (COR­

RECTION), filed June 13, 1966, pub­
lished recent issue of F ederal R egister, 
and republished as corrected this issue. 
Applicant: MERCER TRUCKING COM­
PANY, INC., 318 South Asbury Street, 
Moscow, Idaho, 83843. Authority sought 
to operate as a common carrier, by motor 
vehicle, over, irregular routes, transport­
ing: Box shook, between Greenacres, 
Wash., on the one hand, and, points in 
Oregon on and west of U.S. Highways 
26 and 97, and points in Idaho, on the 
other, for 180 days. Supporting shipper: 
■Quiki-Box Manufacturing Co., Inc., 
North 1201 Barker Road, Greenacres, 
Wash., 99016. Send protests to: L. C. 
Taylor, District Supervisor, Bureau of 
Operations and Compliance, Interstate 
Commerce Commission, 401 U.S. Post 
Office, Spokane, Wash., 99201. Note: 
The purpose of .this republication is to 
show the correct docket assigned there­
to, in lieu of No. MC 43785 (Sub-No. 6 
TA ), which was in error. •

No. MC 73688 (Sub-No. 14 TA), filed 
June 16, 1966. Applicant: SOUTHERN 
T R U C K I N G  CORPORATION, 546 
Weakley Street, Memphis, Tenn., 38107. 
Applicant’s representative: Charles H.

Hudson, Jr., 412 Stahlman Building, 
Nashville, T e n n . ,  37201. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Bituminous fiber pipe and 
fiber pipe fittings and accessories, from 
Birmingham, Ala., and'points in its com­
mercial zone, to points in Texas, for 180 
days. Supporting shipper: Brown Co., 
Bermico Division, Post Office Box 3800-G 
Fairview Station, Birmingham 8, Ala. 
Send protests to: William W. Garland, 
District Supervisor, Bureau of Opera­
tions and Compliance, Interstate Com­
merce Commission, 390 Federal Office 
Building, 167 North Main, Memphis, 
Tenn.

No. MC 107403 (Sub-No. 683 TA), filed 
June 16, 1966. Applicant: MATLACK, 
INC., 10 West Baltimore Avenue, Lans- 
downe, Pa., 19050. Application’s repre­
sentative: C. W. Zook (same address as 
above). Authority sought to operate as 
a common carrier, by motor vehicle, over 
irregular routes, transporting: Jennite 
(a liquid coal tar product), in bulk, in 
tank vehicles, from Toledo, Ohio, to 
Jackson, Mich., for 150 days. Support­
ing shipper: Asphalt Seal Coating Co., of 
Jackson, 5054 Browns Lake Road, Jack- 
son, Mich., 49203. Send protests to: 
Ross A. Davis, District Supervisor, Bu­
reau of Operations and Compliance, 
Interstate Commerce Commission, 900 
U.S. Customhouse, Philadelphia, Pa., 
19106.

No. MC 107496 (Sub-No. 489 TA), 
filed June 16, 1966. Applicant: RUAN 
TRANSPORT CORPORATION, Keosau- 
qua Way at Third Street, Post Office Box 
855, Des Moines, Iowa, 50309. Appli­
cant’s representative: H. L. Fabritz 
(same address as above). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Hydrochloric acid, in bulk, 
from points in Boulder County, Colo., to 
points in Nebraska and Wyoming, for 
180 days. Supporting shipper: Arapa­
hoe Chemicals, 2855 Walnut Street, Post 
Office Box 511, Boulder, Colo., 80302. 
Send protests to: Ellis L. Annett, Dis­
trict Supervisor, Bureau of Operations 
and Compliance, Interstate Commerce 
Commission, 227 Federal Office Building, 
Des Moines, Iowa, 50309.

No. MC 107541 (Sub-No. 22 TA ), filed 
June 16, 1966. Applicant: MAGEE
TRUCK SERVICE, INC., Post Office Box 
67, Klickitat, Wash. Applicant’s repre­
sentative: Herman E. Schmutzer (same 
address as above). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport­
ing: Laminated wood products, timbers, 
trusses, and beams, fabricated and not 
fabricated, and connecting hardware 
items, from plantsite of Woodlam, Inc., 
and Ericson Laminating, Inc., at Tacoma, 
Wash., to points in Oregon, California, 
Arizona, Nevada, Utah, Montana, Idaho, 
Colorado, Wyoming, New Mexico, and 
export in Washington, for 180 days. 
Supporting shippers: Davidson Lumber 
Sales, 145 West Central Avenue, Salt 
Lake City, Utah; Woodlam, Inc., 1476
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Thome Road, Tacoma, Wash., 98421; 
Associated Wood & Glu-Lam, Inc., 1220 
Sixth Street, Berkeley, Calif.; United 
Structures, Inc., 1401 Middle Harbor 
Road, Oakland, Calif. Send protests to:
S. P. Martin, District Supervisor, Bureau 
of Operations and Compliance, Inter­
state Commerce Commission, 450 Mul- 
nomah Building, Portland, Oreg., 97204.

No. MC 112696 (Sub-No. 35 TA), filed 
June 16,1966. Applicant: HARTMANS, 
INCORPORATED, 833 Chicago Avenue, 
Post Office Box 898, Harrisonburg, Va., 
22801. Authority sought to operate as 
a common carrier, by motor vehicle, over 
irregular routes, transporting: Frozen 
and prepared foods and dairy products, 
meat and equipment and supplies used 
or useful in the preparation and serving 
of foods in restaurants and commissaries, 
between the plantsites of Frank G. Shat- 
tuck Co. in New York, N.Y., on the one 
hand, and, on the other, food facilities 
operated by Frank G. Shattuck Co. in 
Philadelphia, Pa., for 180 days. Sup­
porting shipper: Frank G. Shattuck Co., 
Post Office Box 270, Winchester, Va., 
22601. Send protests to: George S. 
Hales, District Supervisor, Bureau of 
Operations and Compliance, Interstate 
Commerce Commission, 215 Campbell 
Avenue SW., Roanoke, Va., 24011.

No. MC 124796 (Sub-No. 18 TA ), filed 
June 17, 1966. Applicant: CONTINEN­
TAL CONTRACT CARRIER CORP., 7236 
East Slauson Avenue, Los Angeles, Calif., 
90022. Authority sought to operate as a 
contract carrier, by motor vehicle, over 
irregular routes,. transporting: Uphol­
stery or carpet tacking rims or strips and 
nails; adhesive cement; iron or steel 
doors and hardware therefor; mechanic 
handtools; advertising materials and 
racks or stands therefor, from Industry, 
Calif., to points in Alabama, Arizona, Ar­
kansas, Colorado, Georgia, Illinois, In­
diana, Iowa, Kansas, Kentucky, Louisi­
ana, Michigan, Minnesota, Mississippi, 
Missouri, Nebraska, New Mexico, North 
Dakota, Ohio, Oklahoma, South Dakota, 
Tennessee, Texas, Utah, and Wisconsin, 
for 180 days. Supporting shipper: Rob­
erts Consolidated Industries, Inc., 600 
North Baldwin Park Boulevard, City of 
Industry, Calif., 91747. Send prqtests 
to: John E. Nance, District Supervisor, 
Bureau of Operations and Compliance, 
Interstate Commerce Commission, Fed­
eral Building, Room 7708, 300 North Los 
Angeles Street, Los Angeles, Calif., 90012.

No. MC 128105 (Sub-No. 1 TA), filed 
June 17, 1966. Applicant: FRANK R. 
GIVIGLIANO, 301 Willow Street, Trini­
dad, Colo., 81082. Applicant’s represent­
ative: Joseph F. Nigro, 400 Denver Hilton 
Office Building, Denver, Colo., 80202. 
Authority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: Malt beverages, 
wines, processed produce not otherwise 
exempt, and manufactured food prod­
ucts in containers or cans, from points 
in California to Raton, N. Mex.; from 
Saint Helena, Calif., to Trinidad, Colo., 
and from Omaha, Nebr., St. Louis, Mo., 
Detroit, Mich., and Kansas City, Mo., to 
Trinidad, Colo., for 180 days. Support­
ing shippers: Fred Malouff, Trinidad 
Wholesale Liquor, 416 North Commercial,

Trinidad, Colo., 81082; Tal Micheliza, 
M & M Distributing Co., 651 West Main, 
Trinidad, Colo.; 81082; Fred Bergamo, 
Keeps Wholesale, 240 South First Street, 
Raton, N. Mex., 87740. Send protests to: 
Herbert C. Ruoff, District Supervisor, Bu­
reau of Operations and Compliance, In­
terstate Commerce Commission, 2022 
Federal Building—1961 Stout Street, 
Denver, Colo., 80202.

No. MC 128312 (Sub-No. 1 TA), filed 
June 16, 1966. Applicant: SIDNEY
S C H W A R T Z ,  doing business as 
SCHWARTZ TRUCKING COMPANY, 
344 West Broadway, New York, N.Y. Ap­
plicant’s representative: Zelby & Bur- 
stein, 160 Broadway, New York, N.Y. Au­
thority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: Record changers 
and component parts thereof, between 
points in the New York, N.Y,, commercial 
zone, on the one hand, and, on the other, 
Blauvelt, Farmingdale, and Port Wash­
ington, N.Y., under continuing contract, 
with shippers named below, for 180 days. 
Supporting shippers: Harben Electronic 
Corp., Yennicock Avenue, Port Washing­
ton, Long Island, N.Y.; Benjamin Elec­
tronic Sound Corp., 40 Smith Street, 
Farmingdale, N.Y., 11736; BSR (U.S.A.) 
Limited, Route 303, Blauvelt, N.Y., 10913. 
Send protests to: Paul W. Assenza, Dis­
trict Supervisor, Bureau of Operations 
and Compliance, Interstate Commerce 
Commission, 346 Broadway, New York, 
N.Y., 10013.

M otor Carriers of P assengers

No. MC 9598 (Sub-No. 6 TA ), filed 
June 16, 1966. Applicant: U N I O N  
STREET RAILWAY COMPANY, 935 
Purchase Street, New Bedford, Mass., 
02740. Applicant’s representative: Neal 
Holland, 225 Franklin Street, Boston, 
Mass., 02110. Authority sought to oper­
ate as a common carrier, by motor vehi­
cle, over irregular routes, transporting: 
Passengers and their baggage in the same 
vehicle with passengers, in special opera­
tions, in round trip, sight-seeing and 
pleasure tours, beginning and ending in 
New Bedford, Mass., and extending to 
points in Connecticut, Delaware, Maine, 
Maryland, Massachusetts, New Hamp­
shire, New Jersey, New York, Pennsyl­
vania, Rhode Island, Vermont, Virginia, 
and the District of Columbia, for 180 
days. Supported by: 17 individual let­
ters. Send protests to: Gerald H. Curry, 
District Supervisor, Bureau of Operations 
and Compliance, Interstate Commerce 
Commission, 187 Westminster Street, 
Providence, R.I., 02903.

By the Commission.
[ seal] H. Neil  Garson,

Secretary.
[F.R. Doc. 66-6936; Filed, June 23, 1966;

8:48 a.m.]

[Notice 1371]

MOTOR CARRIER TRANSFER 
PROCEEDINGS

J une 21,1966.
Synopses of orders entered pursuant 

to section 212(b) of the Interstate Com­

merce Act, and rules and regulations 
prescribed thereunder (49 CFR Part 179), 
appear below:

As provided in the Commission’s gen­
eral rules of practice any interested per­
son may file a petition seeking reconsid­
eration of the following numbered pro­
ceedings within 30 days from the date 
of service of the order. Pursuant to sec­
tion 17(8) of the Interstate Commerce 
Act, the filing of such a petition will post­
pone the effective date of the order in 
that proceeding pending its disposition. 
The matters relied upon by petitioners 
must be specified in their petitions with 
particularity.

No. MC-FC-68443. By order of June
7,1966, Division 3, acting as an Appellate 
Division, approved the transfer to Wm, 
O’Donell, Inc., Elkhorn, Wis., of a por­
tion of the operating rights in certificates 
Nos. MC-119974 and MC-119974 (Sub- 
No. 2), issued July 11, 1961, and Septem­
ber 14,1961, respectively, to L.C.L. Trans­
it Co., a corporation, Green Bay, Wis., 
authorizing the transportation, as modi­
fied, to restrict the transportation, in 
bulk, in tank vehicles, of: Automobile 
oils and greases, cheese, asphalt, asbestos, 
and magnesia products, dairy products, 
dairy byproducts, prepared foods, meat 
products, meat byproducts, spices, and 
materials, supplies, and equipment, used 
in the production of the various com­
modities, between points in Illinois, Indi­
ana, Iowa, Michigan, Minnesota, and 
Wisconsin. William C. Dineen, 710 
North Plankinton Avenue, Milwaukee, 
Wis., 53203, attorney for transferee. 
Adolph E. Solie, 1025 Seminole Highway, 
Madison, Wis., 53711, attorney for trans­
feror.

[ seal] H. Neil  Garson,
Secretary.

[F.R. Doc. 66-6937; Filed, June 23, 1966;
8:48 a.m.]

[Notice 1371-A]

MOTOR CARRIER TRANSFER 
PROCEEDINGS

J une 21, 1966.
Synopsqs of orders entered pursuant to 

section 212(b) of the Interstate Com­
merce Act, and rules and regulations pre­
scribed thereunder (49 CFR Part 179),
appear below:

As provided in the Commission’s spe­
cial rules of practice any interested per­
son may file a petition seeking r®con" 
sidération of the following numbered 
proceedings within 20 days from the date 
of publication of this notice. Pursuant 
to section 17(8) of the Interstate Com­
merce Act, the filing of such a petition, 
will postpone the effective date of the 
order in that proceeding pending its dis­
position. The matters relied upon, by 
petitioners must be specified in their 
petitions with particularity.

No. MC-FC-68513. By supplemented 
order of June 17, 1966, the Transfer 
Board approved the transfer to Wilson 
Truck Lines, Ltd., Toronto, Ontario, Can­
ada, of permit in No. MC-125607 (Sub- 
No. 1), issued April 22, 1966, to 
Transport, Ltd., Toronto, Ontario, can-
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ada, authorizing the transportation of: 
Paper mill materials and supplies, be­
tween Parchment, Mich., and Kalama­
zoo, Mich., on the one hand, and, on the 
other, the port of entry on the United 
States-Canada boundary line, at or near 
Sault Ste. Marie, Mich. Clarence D. 
Todd, 1825 Jefferson Place NW„ Wash­
ington, D.C., 20036, attorney for appli­
cants.

No. MC-FC-68855. By order of June 
17, 1966, the Transfer Board approved 
the transfer to Prank A. Castelbuono 
and Aida Castelbuono, a partnership, 
doing business as Scanio Movers, New 
York, N.Y., of the operating rights of 
Schwalm’s Express Co., Inc., in certifi­
cates Nos. MC-93512 and MC-93512 
(Sub-No. 1), issued May 10, 1949, and 
July 28, 1949, respectively, authorizing 
the transportation, over irregular routes, 
of household goods, as defined, between 
New York, N.Y., on the one hand, and, 
on the other, points in New Jersey, 
Pennsylvania, and Connecticut, and 
New York. Alvin Altman, 1776 Broad­
way, New York, N.Y., 10019, attorney 
for applicants.

No. MC-FC-68862. By order of June 
17, 1966, the Transfer Board approved 
the transfer to Diehl Moving & Storage, 
Inc., Albany, N.Y., of the operating 
rights in certificate No. MC-30050, is­
sued May 8, 1941, to Abe Ruskin, doing 
business as Ruskin the Mover, Benning- 
New York and Vermont within 50 miles 
ton, Vt., authorizing the transportation 
of: Household goods, between points in

of Bennington, Vt., on the one hand, and, 
on the other, points in Connecticut, 
Massachusetts, New Hampshire, New 
Jersey, New York, Rhode^ Island, and 
Vermont. John J . Brady, "Jr., 75 State 
Street, Albany, N.Y., 12207, attorney for 
applicants.

No. MC-FC-68865. By order of June 
17, 1966, the Transfer Board approved 
the transfer to Robert L. Braasch, Box 3, 
Rising City, Nebr., 68658, of the operat­
ing rights in certificate No. MC-73062, 
issued September 29, 1961, to Clyde 
Jones, Rising City, Nebr., 68658, author­
izing the transporation of: Household 
goods, used farm machinery, and live­
stock, between Rising City, Nebr., and 
points within 10 miles of Rising City, on 
the one hand, and, on the other, points 
in Iowa and. Missouri.

No. MC-FC-68866. By order of June 
17, 1966, the Transfer Board approved 
the transfer to Niagara Limousine Serv­
ice, Inc., Niagara Palls, N.Y., of the 
operating rights in certificate No. MC- 
117631, issued April 23,1959, to Robert M. 
Tonner, doing business as Holiday Tours, 
Niagara Palls, N.Y., authorizing the 
transportation of: Passengers and their 
baggage, subject to certain restrictions, 
between Niagara and Niagara Palls, 
N.Y., on the one hand, and, on the other, 
the United States-Canadian boundary 
line at or near Niagara Palls, N.Y. 
V. Sumner Carroll, 44 Palls Street, Niag­
ara Palls, N. Y., 14303, attorney for 
applicants.

No. MC-FC-68867. By order of June 
17, 1966, the Transfer Board approved 
the transfer to Troina Trucking Com­
pany, Inc., Nutley, N.J., of the operating 
rights in permit No. MC-125049 (Sub- 
No. 1), issued by the Commission August 
11, 1964, to Prank Troina, doing business 
as Troina Trucking Co., Nutley, N.J., 
authorizing the transportation of: Auto­
mobile parts, tools, and display materials 
in connection therewith, from Clifton, 
N.J., to New York, N.Y., points in speci­
fied counties in New York, and Phila­
delphia, and King of Prussia, Pa. 
Charles J . Williams, 1060 Broad Street, 
Newark, N.J., 07102, attorney for ap­
plicants.

No. MC-FC-68868. By order of June 
17, 1966, the Transfer Board approved 
the transfer to Glen Marcellus, Liberal, 
Kans., of the operating rights of Clifford 
Earl Hale, doing business as Hale’s 
House & Tank Moving Co., Borger, Tex., 
in certificate No. MC-113782, issued Jan ­
uary 10, 1963, authorizing the transpor­
tation, over irregular routes, of houses 
and other buildings, except those pre­
fabricated, between points in Colorado, 
Kansas, Oklahoma, Texas, and New 
Mexico, within 200 miles of Keyes, Okla., 
including Keyes. H. Hobble, Jr., 419 
North Kansas, Liberal, Kans., 67901, 
attorney for applicants.

[seal] H. Ne il  Garson,
Secretary.

[F.R. Doc. 66-6938; Filed. June 23, 1966;
8:49 a.m.]
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