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Rules and Regulations
Title 5— ADMINISTRATIVE 

PERSONNEL
Chapter I— Civil Service Commission
PART 733— POLITICAL ACTIVITIES OF 

FEDERAL EMPLOYEES
Subpart C— Privileged Localities 

ÉÉ  M ontgom ery  C o u n t y , M aryland

Section 733.301 is amended to grant an 
exception from the prohibitions of sec
tion 9 of the Hatch Political Activities 
Act to employee residents of Montgomery 
County, Maryland. Section 733.301(b) is 
amended by the addition of “Mont
gomery County (April 30, 1964)”  under 
the heading “ In Maryland” .
(R.S. 1753, sec. 2, 22 Stat. 403, as amended; 
5 U.S.C. 631, 633; E.O. 10577, 19 PJt. 7521, 3 
CFR, 1954-1958 Comp., p. 218)

U nite d  S tates C iv il  S erv
ic e  C o m m is s io n ,

[ seal]  M ary  V . W e n ze l ,
Executive Assistant to 

the Commissioners.
[F.R. Doc. 64-4621; Piled, May 7, 1964; 

8:47 am .]

Title 12— BANKS AND BANKING
Chapter II— Federal Reserve System
SUBCHAPTER A— BOARD OF GOVERNORS OF 

THE FEDERAL RESERVE SYSTEM 
[Reg. H ]

PART 208— MEMBERSHIP OF STATE 
BANKING INSTITUTIONS IN THE 
FEDERAL RESERVE SYSTEM
Underwriting of Public Authority 

Bonds
§ 208.109 Underwriting of public Au

thority bonds payable from rents 
under lease with governmental entity 
having general taxing powers.

(a) The Board of Governers has been 
asked whether securities of a public Au
thority that are to be paid from rents 
payable under a lease of the Authority’s 
facilities to a governmental entity that 
Possesses general powers of taxation, in
cluding property taxation, constitute 
“general obligations” within the mean
ing of section 5136 of the United States 
Revised Statutes (12 U.S.C. 24). In cases 
where this question can be answered in 
the affirmative, member State banks of 
the Federal Reserve System may law
fully underwrite and deal in such securi
ties, and invest therein without limita
tion on amount, as far as Federal bank
ing law is concerned.

(b) The Board understands that the 
issuing Authorities usually have no tax
ing powers and that their obligations are 
not, under pertinent State constitutional

and statutory provisions as interpreted 
by the courts, “debts” of the lessee—that 
is, the governmental entity with general 
powers of taxation. However, whether a 
security constitutes a “debt” for pur
poses of State law is not determinative 
as to whether it is a “ general obligation” 
within the meaning of section 5136, a 
Federal statute. (See § 208.105, 28 F.R. 
9840.)

(c) During recent Hearings before the 
Committee on Banking and Currency of 
the House of Representatives, published 
under the title “ Increased Flexibility for 
Financial Institutions—1963” , the Board 
expressed its understanding of the mean
ing of the phrase “ general obligations of. 
any State or of any political subdivision 
thereof” as used in section 5136.

(d) As the House Committee was in
formed, the Board understands that 
phrase to include “ only obligations that 
are supported by an unconditional prom
ise to pay, directly or indirectly, an ag
gregate amount which (together with 
any other funds available for the pur
pose) will suffice to discharge, when due, 
all interest on and principal of such ob
ligations, which promise ( 1) is made by 
a Governmental entity^ that possesses 
general powers of taxation, including 
property* taxation, and (2) pledges or 
otherwise commits the. full faith and 
credit of said promisor; said term does 
not include obligations not so supported 
that are to be repaid only from specified 
sources such as the income from desig
nated facilities or the proceeds of desig
nated taxes.” ... (Hearings, p. 1018.)

(e) A  major requirement of the fore
going definition is that a “general obli
gation” must be supported by general 
powers of taxation, including property 
taxation. The Board recognizes, how
ever, that such support by general powers 
of taxation may be indirect as well as 
direct.

( f ) I f  a State (or other governmental 
entity having general powers of taxa
tion) agrees unconditionally to pay to an 
Authority rentals that will be sufficient 
and will be used, in all events, to cover 
required payments of interest and prin
cipal on the relevant securities when

/ due, the securities, in the opinion of the 
Board, are indirectly supported by gen
eral taxing powers, and, accordingly, 
constitute “ general obligations” within 
the meaning of R.S. 5136. On the other 
hand, if  the lease does not contain an 
unconditional promise of the State to 
provide sums sufficient, in all events, to 
cover required payments of interest and 
principal on the bonds of the lessor Au
thority as they become due, the securities 
cannot be considered “ general obliga
tions” .

(g) The status of a particular issue of 
such lease-supported bonds thus depends 
upon the terms of the lease involved. 
Where the lease is for a term of years 
not less than the maximum maturity of 
the relevant bond issue, and the State

unconditionally promises to pay rentals 
sufficient to cover all payments on the 
bonds as they become due, the bonds 
ordinarily will qualify as “general obli
gations” . Where the promise of the 
State is to pay a fixed dollar rental, the 
securities will not qualify as “ general 
obligations”' unless the lease provides 
that rental payments in amounts suffi
cient to service the bonds cannot be ex
pended by the authority for any other 
purpose than the payment of principal 
and interest thereon.
(h). This interpretation is intended to 

indicate the circumstances in which se
curities issued by public Authorities 
without taxing powers constitute “gen
eral obligations” that are eligible for 
underwriting by member banks, under 
R.S. 5136. The status of any particular 
issue can only be determined through 
examination of all revelant laws and 
contracts, in order to ascertain the actual 
legal and financial arrangements.
(12 U.S.C. 248(1). Interprets 12 TJ.S.C. 24 
and 335)

Dated at Washington, D.C., this 30th 
day of April, 1964.

B oard of  G overnors of  the  
F ederal R eserve Sy s t e m , 

[ seal ]  M erritt S h er m an ,
Secretary.

[F.R. Doc. 64-4598; Filed, May 7, 1964;
8:45 a.m.]

Title 14-AERONAUTICS AND- 
SPACE

Chapter I— Federal Aviation Agency 
SUBCHAPTER E— AIRSPACE [NEW] 
[Airspace Docket No. 63-SO-48 ]

PART 73— SPECIAL USE AIRSPACE 
[NEW]

Valparaiso, Fla.; Correction
On April 1,1964, F.R. Doc. 64-3126 was 

published in the F ederal R egister (29 
F.R. 4670) and in part altered R-2915 
Valparaiso, Fla., by dividing it into two 
parts, R-2915A and R-2915B.

In Item lc  R-2915B was incorrectly 
cited as R-2615B. Corrective action is 
taken herein.

Since this change is editorial in nature 
and imposes no additional burden on any 
person, compliance with section 4 of the 
Administrative Procedure Act is unnec
essary and the effective date as initially 
adopted may be retained.

In consideration of the foregoing, ef
fective immediately, F.R. Doc. 64-3126 
(29 F.R. 4670) is altered as follows: In 
the caption of Item lc “R-2615B” is de
leted and “R-2915B” is substituted 
therefor.
(Sec. 307(a), 72 Stat. 749; 49 UJ3.C. 1348)
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6062 RULES AND REGULATIONS
Issued in Washington, D.C., on April 29, 

1964.
L ee E. W arren, 

Director, Air Traffic Service.
[F.R. Doc. 64-4599; Filed, May 7, 1964; 

8:45 am .]

[Airspace Docket No. 64-SO-6]

PART 73— SPECIAL USE AIRSPACE 
[NEW]

Alteration of Restricted Area
The purpose of this amendment to 

§ 73.29 of the Federal Aviation Regula
tions is to reduce the designated altitudes 
of the Avon Park West, Fla., Restricted 
Area R-2901C from “Surface to flight 
level 400” to “Surface to flight level 240.”

The Department of the Air Force has 
advised the Federal Aviation Agency that 
their activities in R-2901C can be con
ducted below flight level 240. Accord
ingly, action is taken herein to change 
the designated altitudes of R-2901C to 
“Surface to flight level 240.”

Since this amendment reduces a bur
den on the public, compliance with 
notice, public procedure and effective 
date requirements of section 4 of the Ad
ministrative Procedure Act is unneces
sary and it may be made effective upon 
publication.

In consideration of the foreging, the 
following action is taken: In § 73.29 (29 
F.R. 1245), R-2901C Avon Park West, 
Fla., “Designated altitudes. Surface to 
flight level 400.” is deleted and “Desig
nated altitudes. Surface to flight level 
240,” is substituted therefor.

This amendment shall become effec
tive upon the date of publication in the 
Fjiderai, R egister .
(Sec. 307(a), 72 Stat. 749; 49 U.S.C. 1348)

Issued in Washington, D.C., on April 
29, 1964.

L ee E. W arren , 
Director, Air Traffic Service.

[F R . Doc. 64-4600; Filed, May 7, 1964;
8:45/a.m.]

[Airspace Docket No. 64-SO-9]

PART 73— SPECIAL USE AIRSPACE 
[NEW]

Alteration of Restricted Area
The purpose of this amendment to 

§ 73.60 of the Federal .Aviation Regula
tions is to designate the Fort Jackson,
S.C., Restricted Area R-6001 as a joint 
use area with the Jacksonville ARTC 
Center as controlling agency. This ac
tion would result in more efficient utili
zation of the airspace within R-6001 and 
has Department of Army concurrence.

Since this amendment reduces a bur
den on the public, compliance with the 
notice, public procedure and effective 
date requirements of section 4 of the 
Administrative Procedure Act is unnec
essary'and it may be made effective on 
publication.

In  consideration of the foregoing, the 
following action is' taken: In the text 
§ 73.60 (29 F.R. 1275) .R-6001 Fort Jack

son, S.C., “Using agency. Commanding 
General, Fort Jackson, S.C.” is deleted 
and “Controlling agency. Federal Avia
tion Agency, Jacksonville ARTC Center. 
Using agency. Commanding General, 
Fort Jackson, S.C.” is substituted there
for.
(Sec. 307(a), 72 Stat. 749; 49 U.S.O. 1348)

This amendment shall become effec
tive upon the date of publication in the 
F ederal. R egister .

Issued in Washington, D.C., on April 
29, 1964.

L ee E. W arren , 
Director, Air Traffic Service.

[F.R. Doc. 64-4601; Filed May 7, 1964; 
8:46 a.m.]

Title 21— FOOD AND DRUGS
Chapter I— Food and Drug Adminis

tration, Department of Health, Edu
cation, and Welfare

SUBCHAPTER C— DRUGS
PART 146a— CERTIFICATIO N  OF 

PENICILLIN AND PENICILLIN-CON
TAINING DRUGS

Sterility Test Methods and Procedures; 
Correction

In F.R. Document 64-3043, appearing 
in the issue for Saturday, March 28,1964, 
at page 4119, the amendatory language 
in amendments numbered 64a, 65a, 66a, 
68a, and 70a should be corrected to read: 
“a. By changing paragraph (d) (3) (i) 
and (ii) to read:” .

Dated: May 1, 1964.
Jo h n  L. H arvey , 

Deputy Commissioner 
of Food and Drugs.

[F.R. Doc. 64-4628; Filed, May 7, 1964; 
8:48 a.m.]

Title 26— INTERNAL REVENUE
Chapter I— Internal Revenue Service, 

Department of the Treasury 
SUBCHAPTER A— INCOME TAX 

[T. D. 6731]

PART 1— INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER DECEM
BER 31, 1953

Miscellaneous Amendments
On March 28, 1963, notice of proposed 

rule making with respect to the amend
ment of the Income Tax Regulations (26 
CFR Part 1) to conform the regulations 
to certain provisions of section 2 of the 
Revenue Act of 1962 (76 Stat. 962), 
relating to credit for investment in cer
tain depreciable property, was published 
in the F ederal R egister (28 F.R. 3028). 
After consideration of all such relevant 
matter as was presented by interested 
persons regarding the rules proposed, 
and after taking into account certain 
pertinent amendments made by the 
Revenue Act of 1964 (78 Stat. 19), the

amendment of the regulations as pro
posed is hereby adopted, subject to the 
changes set forth below. Sections 1.46,
1.46—1, 1.48, and 1.48-4 of the regula
tions supersede §§ 16.1, 16.1-1, 16.2, and 
16.2-1 of Treasury Decision 6619 (26 CFR 
Part 16), approved November 15, 1962 
(27 F.R. 11401) .

P aragraph 1. Section 1.46, as set forth 
in the notice of proposed rule making, is 
changed by revising subsection (a) (3) 
of section 46 and by revising the histori
cal note.

P ar. 2. Section 1.46—1, as set forth in 
the notice of proposed rule making, is 
changed by revising paragraph (c ) , and 
by revising paragraph ( f ) ( 2 ) ( i ) , by add
ing a new subdivision (iv) to paragraph
(f )  (2) , by revising paragraph ( f ) ( 3)
(iii), by revising paragraph ( f ) ( 6 ), by 
revising paragraph ( f ) (7 )  (iii), and by 
revising examples (1 ) and (4 ) of para
graph (f )  (8 ).

P ar. 3. Section 1.46-2, as set forth in 
the notice of proposed rule making, is 
changed by revising paragraph (g) ex
clusive of the examples, and by adding 
to such section a new paragraph (h ).

P ar. 4. Section 1.46-3, as set forth in 
the notice of proposed rule making, is 
changed by revising subparagraph (1) of 
paragraph (c), and by revising para
graphs (d) and (e ).

P ar. 5. Section 1.46-4, as set forth in 
the notice o f proposed rule making, is 
changed by revising subparagraphs ( 2) 
and (3) o f paragraph  (b ) ,  and by revis
ing subparagraphs (2 ) and (3) o f para
graph  (c ) .

P ar. 6 . Section 1.48, as set forth in the 
notice of proposed rule making, is 
changed by revising subsections (a) (1) 
and (d) , and by striking out subsection 

-(g ), of section 48, and by revising the 
historical note.

P ar. 7. Section 1.48-1, as set forth in 
the notice of proposed rule making, is 
changed by revising paragraphs (a ) , (b ),
(e ), ( f ) ,  (g) (2 ) ( i i ) , (h ) (1) (ii), (j), 
and (k ).

P ar. 8. Section 1.48-2, as set forth in 
the notice of proposed rule making, is 
changed by revising paragraph (b).

P ar. 9. Section 1.46-3, as set forth in 
the notice of proposed rule making, is 
changed by striking out subdivision (iii) 
of subparagraph (4 ) of paragraph (c ), 
by revising subparagraph ( 1) (iii) of 
paragraph (e ), by adding a new sub
division (iv) to paragraph ( e ) (1), and 
by revising subparagraphs (2) ( i i ) , (5)
(i) and (iii) of paragraph (e ) .

P ar. 10. Section 1.48-4, as set forth in 
the notice of proposed rule making, is 
revised.

P ar. 11. Section 1.48-7, as set forth in 
the notice of proposed rule making, is 
changed by revising subparagraph' ( 1) 
of paragraph (a ) , and paragraph (b ).
(Sec. 7805 of the Internal Revenue Code of 
1954 (68A Stat. 917; 26 U.S.O. 7805))

[ seal ] M ortim er  M . C a p l in ,
Commissioner of Internal Revenue.
Approved: May 5, 1964.
S t a n le y  S . S u r r e y ,

Assistant Secretary of the 
Treasury.
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In order to conform the Income Tax 
Regulations (2f> CFR Part 1) to certain 
provisions of section 2 of the Revenue 
Act of 1962 (76 Stat. 962) , relating to 
credit for investment in certain depre
ciable property, and after taking into 
account certain pertinent amendments 
made by the Revenue Act of 1964 (78 
Stat. 19), such regulations are amended 
as set forth below. Sections 1.46, 1.46-1, 
1.48, and 1.48-4 of the regulations super
sede §§ 16.1, 16.1-1, 16.2, and 16.2-1 of 
Treasury Decision 6619 (26 CFR Part 
16), approved November 15,1962 (27 F.R. 
11401).
Sec.
1.38 Statutory provisions; investment in

certain depreciable property.
1.39 Statutory provisions; overpayments

of tax.
1.46 Statutory provisions; amount of

credit.
1.46- 1 Determination of amount.
1.46- 2 Carryback and carryover of unused

credit.
1.46- 3 Qualified investment.
1.46- 4 Limitations witb respect to certain

persons.
1.47 Statutory provisions; certain dispo

sitions, etc., of section 38 property.
1.47- 1 [Reserved]
1.48 Statutory provisions'; definitions;

special rules.
1.48- 1 Definition of section 38 property.
1.48- 2 New section 38 property.
1.48- 3 Used section 38 property.
1.48- 4 Election of lessor or new section 38

property to treat lessee as pur
chaser.

1.48- 5 Electing small business corporations.
1.48- 6 Estates and trusts.
1.48- 7 Adjustment to basis.

Authority : The provisions of these 
S§ 1.38; 1.39; 1.46 to 1.46-4; 1.47, 1.47-1; 1.48 
to 1.48-7; issued under sec. 7805 of the In 
ternal Revenue Code of 1954, 68A Stat. 917; 
26 UJS.C. 7805.

P aragraph 1. The following new in
ferior center heading is inserted after 
the center heading “Credits Against 
Tax” which appears immediately pre
ceding § 1.31:

CREDlfS ALLOWABLE

P ar. 2. Section 1.38 is redesignated as 
§ 1.39 and there is inserted immediately 
after § 1.37-5 a new § 1.38. The new and 
redesignated sections read as follows:
§1.38 Statutory provisions; investment 

in certain depreciable property.
Sec. 38. Investment in certain depreciable 

property— (a) General rule. There shall be 
allowed, as a credit against the tax imposed 
by this chapter, the amount determined 
under subpart B  of this part.

(b) Regulations. The Secretary or his 
delegate shall prescribe such regulations 
as may be necessary to carfy out the pur
poses of this section and subpart B.
[Sec. 38 as added by sec. 2 (a ) ,.Rev. Act 1962 
(76 Stat. 962) ]

§ 1.39 Statutory provisions; overpay
ments of tax.

Sec. 39. Overpayments of tax. For credit 
against the tax imposed by this subtitle for 
overpayments of tax, see section 6401.

[Sec. 39 as renumbered by sec. 2 (a ), Rev. Act 
1962 (76 Stat. 962) ]

P ar. 3. There axe inserted immedi
ately after § 1.39 the following new 
sections:'

R u le s  for C o m p u t in g  C redit  for 
I n v e st m e n t  i n  C er tain  D epreciable
P r o per ty .

§ 1.46 Statutory provisions; amount o f 
credit.

Sec. 46. Amount of credit— (a) Determi
nation of amount— (1) General rule. The- 
amount of the credit allowed by section 38 
for the taxable year shall be equal to 7 ' 
percent of the qualified investment (as de
fined in subsection ( c ) ).

(2) Limitation based on amount of tax.
Notwithstanding paragraph (1) . the credit 
allowed by section 38 for the taxable year 
shall not exceed—  u-

(A ) So much of the liability for tax for 
the taxable year as does not exceed $25,000 
plus

(B ) 25 percent of so much of the liability 
for tax for the taxable year as exceeds $25,000.

(3) Liability for tax. For purposes of 
paragraph (2 ), the liability for tax for the 
taxable year shall be the tax imposed by 
this chapter for such year, reduced by the 
sum of the credits allowable under—

(A ) Section 33 (relating to foreign tax 
credit),

(B ) Section 35 (relating to partially tax- 
exempt interest), and
'  (C ) Section 37 (relating to retirement 
income).
For purposes of this paragraph, any tax 
imposed for the taxable year by section 531 
(relating to accumulated earnings tax) or 
by section 541 (relating to personal holding 
company tax) shall not be considered tax 
imposed by this chapter for such year.

(4) Married individuals. In  the case of a 
husband or wife who files a separate return, 
the amount specified under subparagraphs 
(A ) and (B ) of paragraph (2) shall be 
$12,500 in lieu of $25,000. This paragraph 
shall not apply if the spouse of the taxpayer 
has no qualified investment for, and no un
used credit carryback or carryover to, the 
taxable year of such spouse which ends 
within or with the taxpayer’s taxable year.

(5) Affiliated groups-  In the case of an 
affiliated group, the $25,000 amount speci
fied under subparagraphs (A ) and (B ) of 
paragraph (2) shall be reduced for each 
member of the group by apportioning 
$25,000 among the members of such group 
in such manner as the Secretary or his 
delegate shall by regulations prescribe. For 
purposes of the preceding . sentence, the 
term “affiliated group” has the meaning 
assigned to such term by section 1504(a), 
except that all corporations shall be treated 
as includible corporations (without any ex
clusion under section 1504(b)) .

(b ) Carryback and carryover of unused 
credits— (1) Allowance of credit. I I  the 
amount of the credit determined under sub
section (a ) (1) for any taxable year exceeds 
the limitation provided by subsection (a ) (2) 
for such taxable year (hereinafter in this 
subsection referred to as “unused credit 
year”) , such excess shall be—

(A ) An investment credit carryback to 
each of the 3 taxable years preceding the 
unused credit year, and

(B ) An investment credit carryover to 
each of the 5 taxable years following the 
unused credit year,
and shall be added to the amount allowable 
as a credit by section 38 for such years, 
except that such excess may be a carryback 
only to a taxable year ending after Decem
ber 31, 1961. The entire amount of the 
unused credit for an unused credit year 
shall be carried to the earliest of the 8 tax
able years to which (by reason of subpara
graphs (A ) and ( B ) ) such credit may be 
carried, and then to each at the other 7 
taxable years to the extent that, because of 
the limitation contained in paragraph (2 ), 
such unused credit may not be added for a

prior taxable year to which such unused 
credit may be carried.

(2) Limitation. The amount of the un
used credit which may be added under para
graph (1) for any preceding or succeeding 
taxable year shall not exceed the amount by 
which the limitation provided by subsection 
(a ) (2) for such taxable year exceeds the 
sum of—

(A ) The credit allowable under subsection 
(a ) (1) for such taxable year, and

(B ) The amounts which, by reason of this 
subsection, are added to the amount allow
able for such taxable year and attributable 
to taxable years preceding the unused credit 
year.

(3) Effect of net operating loss carryback. 
To the extent that the excess described in 
paragraph (1) arises by reason of a net 
operating loss carryback, subparagraph (A ) 
of paragraph (1 ) shall not apply.

(4) Taxable year beginning before Jan
uary 1, 1962. For purposes of determining 
the amount of an investment credit carry
back that may be added under paragraph
(1) for a taxable year beginning before Jan
uary 1, 1962, and ending after December 31, 
1961, the amount of the limitation provided 
by subsection (a ) (2 )  is the amount which 
bears the same ratio to such limitation as 
the number of days in such year after 
December 31, 1961, bears to the total number 
of days in such year.

(c) Qualified investment— (1) In  general. 
For purposes of this subpart, the term 
“qualified investment” means, with respect 
to any taxable year, the aggregate of—

(A ) The applicable percentage of the basis 
of each new section 38 property (as defined 
in section 4 8 (b )) placed in service by the 
taxpayer during such taxable year, plus

(B ) The applicable percentage of the cost 
of each used section 38 property (as defined 
in section 48(c) (1 ) )  placed in service by the 
taxpayer dunng such taxable year.'

(2) Applicable percentage. For purposes 
of paragraph (1 ), the applicable percentage 
for any property shall be determined under 
the following table:

The applicable
If  the useful life is—  percentage is—

4 years or more but less than
6 years______________________ _______ 33 y3

6 years or more but less th an ,
8 years------------------- --------------------66%

8 years or more______________- _______100

For purposes of this paragraph, the useful 
life of any property shall be determined as* of 
the time such property is placed in service 
by the taxpayer.

(3) Public utility property. (A ) In the 
case of section 38 property which is public 
utility property, the amount of the qualified 
investment shall be % of the amount deter
mined under paragraph (1 ).

(B ) For purposes of subparagraph (A ) , the 
term “public utility property” means prop
erty used, predominantly in the trade or 
business of the furnishing or sale of—r

(i)  Electrical energy, water, or sewage dis
posal services,

(ii) Gas through a local distribution sys
tem,

(ill) Telephone service, or
(iv ) Telegraph service by means of domes

tic telegraph operations (as defined in sec
tion 222(a) (5) of the Communications Act 
of 1934, as amended; 47 U.S.C., sec. 222 
( a ) (5 ) ) ,

if the rates for such furnishing or sale, as 
the case may be, have been established or 
approved by a State or political subdivision 
thereof, by an agency or instrumentality of 
the United States, or by a public service or 
public utility commission or other similar 
body of any State or political subdivision 
thereof.

(4) Certain replacement property. For 
purposes of paragraph (1 ), if section 38 prop-
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erty is placed in service by the taxpayer to 
replace property which was—

(A ) Destroyed or damaged by fire, storm, 
shipwreck, or other casualty, or

(B ) Stolen,
the basis of such section 38 property (in  the 
case of new section 38 property), or the cost 
of such section 38 property (in the case of 
used section 38 property), which (but for 
this paragraph) would be taken into account 
under paragraph (1) shall be reduced by an  
amount equal to the amount received by the 
taxpayer as compensation, by insurance or 
otherwise, for the property so destroyed, 
damaged, or stolen, or to the adjusted basis 
of such property, whichever is the lesser. No 
reduction in basis or cost shall be made 
under the preceding sentence in any case in 
which the reduction in qualified investment 
attributable to the substitution required by 
section 47(a) (1) with respect to the property 
so destroyed, damaged, or stolen (determined 
without regard to section 4 7 (a )(4 )) is 
greater than the reduction described in the 
preceding sentence.

(d ) Limitations with respect to certain 
persons— (1) In  general. In the case.of—

(A ) An organization to which section 593 
applies,

(B ) A regulated investment company or 
a real estate investment trust subject to 
taxation under subchapter M  (sec. 851 and 
following), and

(C ) A cooperative organization described 
in section 1381(a),
the qualified investment and the $25,000 
amount specified tinder subparagraphs (A ) 
and (B ) of subsection (a ) (2) shall equal 
such person’s ratable share of such items.

(2) Ratable share. For purposes of para
graph (1 ), the ratable share of any person 
for any taxable year of the items described 
therein shall be—

(A ) In  the case of an organization re
ferred to in paragraph (1 ) (A ) ,  50 percent 
thereof,

(B ) In  the case of a regulated Investment 
company or a real estate investment trust, 
the ratio ( i )  the numerator of which is its 
taxable income and (ii) the denominator 
of which is its taxable income .computed 
without regard to the deduction for divi
dends paid provided by section 852(b) (2) (D ) 
or 8 5 7 (b )(2 )(C ), as the case may be, and

(C ) In the case of a cooperative organiza
tion, the ratio (i)  the numerator of which 
is its taxable inoome and (ii) the denomina
tor of which is its taxable income increased 
by amounts to which section 1382 (b ) or (c) 
applies, and similar amounts the tax treat
ment of which is determined without regard 
to subchapter T  (sec. 1381 and following).

For purposes of subparagraph (B ) of thè 
preceding sentence, the term “taxable in
come” means in the case of a regulated 
investment company its investment company 
taxable income (within the meaning of sec
tion 8 5 2 (b )(2 )), and in the case of a real 
estate investment trust its. real estate in
vestment trust taxable income (within the 
meaning of section 8 5 7 (b )(2 )).

[Sec. 46 as added by sec. 2 (b ), Rev. Act 
1962 (76 Stat. 963); as amended by sec. 
201(d )(4 ), Rev. Act 1964 (78 Stat. 32)]

§ 1.46—1 Determination o f amount,

(a) In  general. Except as otherwise 
provided in this section and in § 1.46-2, 
the amount of the credit allowed by sec
tion 38 for the taxable year is equal to 
7 percent of the taxpayer’s qualified in
vestment for such year (as determined 
under section 46(c)). The amount equal 
to 7 percent of qualified investment shall 
be referred to in this section and 
§§ 1.46-2 through 1.48-7 as the "credit 
earned”.

(b) Limitation based on amount of 
tax. Notwithstanding the amount of the 
credit earned for the taxable year, the 
credit allowed by section 38 for the taxa
ble year is limited to—

(1) I f  the liability for tax (as defined 
in paragraph (c) of this section) is 
$25,000 or less, the liability for tax; or

(2) I f  the liability for tax is more 
than $25,000, the first $25,000 of the lia
bility for tax plus 25 percent of the lia
bility for tax in excess of $25,000.

However, such $25,000 amount may be 
reduced in the case of certain married 
individuals filing separate returns (see 
paragraph (e) of this section) ; corpo
rations which are members of an affili
ated group (see paragraph (f )  of this 
section); trusts and estates (see para
graph (c) of § l ;48-6); and organiza
tions to which section- 593 applies, regu
lated investment companies or real 
estate investment trusts subject to taxa
tion under subchapter M, chapter 1 of 
the Code, and cooperative organizations 
described in section 1381(a) (see § 1.46- 
4). The excess of the credit earned for 
the taxable year over the limitation 
described in this paragraph for such tax
able year is an unused credit which may 
be carried back or forward to other tax
able years in accordance with § 1.46-2.

(c) Liability for tax. For the purpose 
of computing the limitation based on 
amount of tax, section 46(a) (3) defines 
the liability for tax as the income tax 
imposed for the taxable year by chapter 
1 (including the 2-percent tax on con
solidated taxable income imposed with 
respect to taxable years beginning before 
January 1, 1964, and the 6-percent addi
tional tax imposed by section 1562(b) 
with respect to taxable years ending after 
December 31, 1963), reduced by the sum 
of the credits allowable under—

(1) Section 33 (relating to taxes of 
foreign countries and possessions of 
United States),

(2) Section 34 (relating to dividends 
received by individuals before Janu
ary 1, 1965),

(3) Section 35 (relating to partially 
tax-exempt interest received by indi
viduals) , and

(4) Section 37 (relating to retirement 
income).

For purposes of this paragraph, the tax 
imposed by section 531 (relating to impo
sition of accumulated earnings tax) or 
by section 541 (relating to imposition of 
personal holding company tax) shall not 
be considered tax imposed by chapter 1. 
Thus, the liability for tax and the credit 
allowed by section 38 for the taxable 
year are determined before computing 
any tax imposed by section 531 or 541. 
In  addition, any increase in tax resulting 
from the application of section 47 (re
lating to certain dispositions, etc., of 
section 38 property) shall not be treated 
as tax imposed by chapter 1 for pur
poses of computing the liability for tax. 
See section 47(c).

(d) Example. The application of 
paragraphs (a ), (b ), and (c) of this 
section may be illustrated by the fo l
lowing example:

Example. X  Corporation’s qualified invest
ment for its taxable year ending December

31, 1963, is $2,050,000. X ’s credit earned 
for the taxable year is $143,500 (7 percent 
of $2,050,000). X ’s income tax for such 
year, computed without regard to credits 
against tax or tax imposed by section 531 
or 541, is $190,000. Such amount Includes 
$5,000 resulting from tlje application of 
section 47. X  is allowed under section 33 
a foreign tax credit of $50,000. X ’s liability 
for tax is computed as follows:

Liability for tax
Income tax (including increase in 

tax under section 47, but before 
credits and section 531 or 541
tax) ---------------------------------------------- $190,000

Less : Increase in tax re
sulting from applica
tion of section 47_____ $5, 000

Foreign tax credit______  50,000
-----------  55,000

Liability for tax____________  135, 000
X ’s credit allowed by section 38 for the 
taxable year is $52,500 ($25,000 plus 25 
percent of $110,000). X  has an unused 
credit for the taxable year of $91,000 
($143,500 less $52,500) which it may carry 
back or over to other taxable years in accord
ance with § 1.46-2.

(e) Married individuals. I f  a separate 
return is filed by a husband or wife, the 
limitation based on amount of tax under 
paragraph (b) of this section shall be 
computed by substituting a $12,500 
amount for the $25,000 amount in apply
ing paragraph (b) ( 1) and (2) of this 
section. However, this reduction of the 
$25,000 amount to $12,500 applies only 
if the taxpayer’s spouse is entitled to 
a credit under section 38 for the taxable 
year of such spouse which ends with, 
or within, the taxpayer’s taxable year. 
The taxpayer’s spouse is entitled to a 
credit under section 38 either because 
of investment made in qualified property 
for such taxable year of the spouse 
(whether directly made by such spouse 
or whether apportioned to such spouse, 
for example, from an electing small busi
ness corporation, as defined in section 
1371(b)), or because of an investment 
credit carryback or carryover to such 
taxable year. The determination of 
whether an individual is married shall 
be made under the principles of section 
143 and the regulations thereunder.

(f ) Apportionment of $25,000 amount 
among members of an affiliated group—
(1) In  general. Section 46(a)(5) pro
vides that in the case of an affiliated 
group (as defined in subparagraph (5) 
of this paragraph), the $25,000 amount 
specified in section 46(a) (2) shall be re
duced for each member of the group by 
apportioning $25,000 among the mem- 
pers of the group. Except as otherwise 
provided in this paragraph, the $25,000 
amount shall be apportioned among 
those corporations which are members 
of the affiliated group on the last day of 
the taxable year of the common parent. 
For the taxable year of each such mem
ber ending with, or within which falls, 
the last day of the taxable year of the 
common parent, the credit allowed by 
section 38 cannot exceed—

(i) So much of its liability for tax 
for such taxable year as does not exceed 
its share of the $25,000 amount appor
tioned to it under the rules prescribed 
in this paragraph, plus

(ii) 25 percent of so much of its lia
bility for tax for such taxable year as
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exceeds its share of the $25,000 amount 
so apportioned to it.

(2) Manner of apportionment. (i) In  
the case of corporations which are mem
bers of an affiliated group on the last day 
of the taxable year of the common par
ent, the $25,000 amount may be appor
tioned among such members (for the tax
able year of each such member ending 
with, or within which falls, the last day of 
the taxable year of the common parent) 
in any manner the common parent may 
select, provided that the common parent, 
and each such member of the group less 
than 100 percent of the stock of which 
is owned in the aggregate by other mem
bers of the group on such last day, con
sent to the apportionment plan. How
ever, no portion of the $25,000 amount 
shall be apportioned to a taxable year 
ending before January 1, 1962. The 
consent of each member for which a con
sent is required to the apportionment 
plan shall be in the form of a statement 
signed by the member consenting to the 
plan. The statement shall set forth the 
name, address, and taxpayer account 
number of each member of the affiliated 
group on such last day (including those 
members in which other members own 
100 percent of the stock) and o f any 
other corporation to which any portion 
of such group’s $25,000 amount is appor- 
tionable under subparagraph (3) of this 
paragraph; the identity of the common 
parent; the last day of the common 
parent’s taxable year; and the amount 
apportioned to each corporation. The 
consents may be incorporated in one 
statement. The statement (or state
ments) shall be attached to the timely 
filed income tax return of the common 
parent and shall be irrevocable after the 
due date of such return (including ex
tensions of tim e). However, if the due 
date (including extensions of time) of 
the return of a common parent is before 
July 15, 1964, the required statement 
(or statements) ¿hall be considered 
timely filed if  filed on or before July 15, 
1964, with the district director with 
whom the common parent files its re
turn. Each member of the affiliated 
group on the last day of the taxable year 
of the common parent shall keep as a 
part of its records a copy of the consent 
of the common parent (or a copy of the 
statement containing all the required 
consents).

(ii) An apportionment plan adopted 
oy an affiliated group with respect to a 
Particular taxable year of the common 
Parent shall be valid only for the taxable 
year of each member of the group which 
ends with, or within which falls, the last 
day of such taxable year of the common 
Parent. Thus, an affiliated group must 
file a separate consent to an apportion
ment plan with respect to each taxable 
year of the common parent as to which 
an apportionment plan is desired.

(iii) i f  the apportionment plan is not 
timely selected, the $25,000 amount 
specified in section 46(a) (2) shall be 
reduced for each member of the affiliated 
sr°up, for its taxable year ending with, 
or within which falls, the last day of the 
common parent’s taxable year, to an 
wnount equal to (a) 625,000, divided by
(o) the number of corporations in such
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group as of the close of such last day. I f  
the taxable year of the common parent 
or any other member of such group ends 
before January 1, 1962, any such parent 
or member shall not be considered a 
member o f the group for any such tax
able year in determining the number of 
corporations referred to in (b) of the 
preceding sentence.

(iv) I f  a member of the affiliated 
group (including the common parent) 
makes its income tax return on the basis 
of a 52-53-week taxable year, the prin
ciples of section 441(f) (2) (A ) (ii) and 
paragraph (b) (1) of § 1.441-2 apply in 
determining the last day of such a tax
able year.

(3) STyprt taxable year, (i) I f  (a) the 
return of a corporation is for a short 
period ending after December 31, 1961,
(b) such corporation is a member of an 
affiliated group as of the last day of such 
period, and (c) the last day of the com
mon parent’s taxable year does not end 
with or within such short period, then 
the $25,000 amount shall be reduced for 
such corporation to an amount equal to 
$25,000 divided by the number of corpo
rations in such group as of the close of 
such corporation’s short period. In  such 
case, the total amount that may be ap
portioned under subparagraph (2 ) of 
this paragraph (either equally or accord
ing to a plan) among the members of an 
affiliated group which have the same 
common parent as the corporation with 
the short period shall be $25,000 less the 
amount apportioned to such corporation 
for its short period ending in the taxable 
year of the common parent of the affili
ated group. I f  the common parent of 
the corporation with the short period is 
not affiliated with any other corporation 
at the end of such parent’s taxable year 
within which the short period ends, the 
$25,000 amount shall be reduced for the 
parent by the amount apportioned to 
such corporation for its short period.

(ii) In  lieu of the apportionment pro
vided for in subdivision (i) of this sub- 
paragraph, a corporation (with a short 
period) may waive its right to receive 
the part of the $25,000 amount appor- 
tionable to it by specifically so indicating 
on a statement meeting the require
ments of subdivision (iii) of this sub- 
paragraph. In such case, nò amount 
shall be considered apportioned to such 
corporation.

(iii) The corporation with the short 
period shall attach a statement to its 
timely filed income tax return (including 
extensions of time) . However, if the 
due date of the return (including exten
sions of time) is before July 15, 
1964, the statement may be filed on or 
before such date with the district direc
tor with whom the return has been filed. 
The statement shall indicate the name, 
address, and taxpayer account number 
of each member of the affiliated group 
as of the clcée of the short period; the 
identity of the common parent and the 
last day of the common parent’s taxable 
year; and the amount apportioned to 
itself or, if appropriate, a waiver of the 
amount apportionable to it. A copy of 
the statement shall be furnished to the 
common parent.

(4) Two or more common parents. I f  
a corporation during its taxable year
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is a member of two or more affiliated 
groups as of the last day of the taxable 
year of the common parent of each such 
group, such corporation shall be consid
ered to be a member of only the affili
ated group whose common parent’s tax
able year ends earliest in such corpo
ration’s taxable year.

(5) Definition of affiliated group. For 
purposes of this paragraph, an affiliated 
group means one described in section 
1504(a), except that all corporations 
shall be treated as includible corpora
tions, without any exclusion under sec
tion 1504(b). Thus, a foreign corpora
tion or a corporation exempt from taxa
tion under section 501 may be a member 
of an affiliated group for purposes of this 
paragraph even though under section 
1504(b) neither corporation would be an 
includible corporation.

(6 ) Affiliated group filing a consoli
dated return. The limitation based on 
amount of tax for an affiliated group 
all of whose members join in the filing 
of a consolidated return shall be so much 
of the consolidated liability for tax as 
does not exceed $25,000, plus 25 percent 
of the consolidated liability for tax in 
excess of $25,000. If, however, there are 
other members of the affiliated group 
which do not join in the filing of the 
consolidated return (such as a corpora
tion exempt from taxation under sec
tion 501) ,. and a . consent is not timely 
filed apportioning the $25,000 amount 
among the group filing the consolidated 
return and the other members of the 
affiliated group, each member of the 
affiliated group (including each member 
which joins in filing the consolidated 
return) shall be treated as a sepa
rate corporation for purposes of equally 
apportioning the $25,000 amount under 
subparagraph (2 ) (iii) Of this paragraph. 
In such case, the limitation based on 
amount of tax for the group filing the 
consolidated return shall be computed 
by substituting for the $25,000 amount 
the total of the amounts apportioned to 
each corporation which joins in filings 
the consolidated return. I f  the group 
filing the consolidated return and the 
other members of the affiliated group 
adopt an apportionment plan, the group 
filing the consolidated return shall be 
treated as a single member for the pur
pose of applying subparagraph (2 ) (i) 
of this paragraph. Thus, for example, 
only one consent, executed by the com
mon parent, to the apportionment plan 
is required for the group filing the con
solidated return. I f  any member of the 
affiliated group which joins in the filing 
of the consolidated return is an organi
zation to which section 593 applies or a 
cooperative organization described in 
section 1381(a), see paragraph (a )(2 )
(ii) of § 1.1502-51.

a y  Nonresident Joreign corporation.
(i) No part of the $25,000 amount shall 
be apportioned under this paragraph to 
a foreign corporation not engaged in 
trade or business within the United 
States (hereinafter referred to in this 
subparagraph as a “nonresident foreign 
corporation” ), nor shall such corpora
tion be considered as a member for pur
poses of- determining the number of 
corporations which divide equally the 
$25,000 amount under subparagraph
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(2 )(iii) of this paragraph. Further
more, the consent of such corporation 
to an apportionment plan is not required.

(ii) A  nonresident foreign corporation 
which is a common parent of an affili
ated group shall be considered to have 
a taxable year ending December 31.

(iii) I f  a nonresident foreign corpora
tion is a common parent of an affiliated 
group, the statement (or statements) 
containing the consents of members of 
the group, required by subparagraph
(2 ) (i) of this paragraph, shall be con
sidered timely filed if filed with the 
Director, International Operations Divi
sion, Internal Revenue Service, Wash
ington, D.C., 20225, on or before the 75th 
day after the end of its taxable year (as 
determined under subdivision (ii) of this 
subparagraph) or July 15, 1964, which
ever is later.

(8 ) Examples. The provisions of this 
paragraph may be illustrated by the fol
lowing examples:

Example (1) .  P, a domestic corporation, 
files an income tax return for its taxable year 
ending January 31, 1962. On such date P 
owns all the outstanding stock of S, also a 
domestic corporation. S files a separate in
come tax return on the basis of a fiscal year 
ending June 30. The membership of the 
affiliated group is ascertained as of the close 
of January 31, 1962, the last day of the tax
able year of the common parent, P. On 
that day the affiliated group consists of P  
and S. P  consents to an apportionment 
plan in which the $25,000 amount is appor
tioned entirely to S for its taxable year 
ending June 30, 1962 (S ’s taxable year within 
which the last day of the taxable year of 
the common parent, January 31, 1962, fa lls ). 
Such consent is timely filed. For purposes 
of computing the credit under section 38, 
S’s limitation based on amount of tax for 
its taxable year ending June 30, 1962, is so 
much of S’s liability for tax as does not 
exceed $25,000, plus 25 percent of S’s lia
bility for tax in excess of $25,000. P ’s lim
itation for its taxable year ending January 
31, 1962, is equal to 25 percent of P ’s liability 
for tax. On the other hand, if an apportion
ment plan is not timely filed, P ’s limitation 
would be so much of P*s liability for tax as 
does not exceed $12,500 plus 25 percent of 
P ’s liability for tax in excess of $12,500, and 
S ’s limitation would lie computed similarly.

Example (2 ) .  Assume the same facts as 
in example (1)', except that P ’s taxable year 
ends December 31, 1961, on which date it 
owns all the outstanding stock of S. No por
tion of the $25,000 amount is apportioned 
to P  since its taxable year ends before Janu
ary 1, 1962. Accordingly, S is apportioned 
the entire $25,000 amount for its taxable 
year ending June 30, 1962.

Example (3) .  F, a domestic corporation 
fcxempt from taxation under section 501, 
files a return for its taxable year ending 
December 31, 1963, on which date it owns 
all the stock of P, a domestic corporation. 
P files a consolidated return as a common 
parent for its fiscal year ending June 30,1964, 
with its two wholly owned domestic sub
sidiaries, S and A. The membership^ of the 
affiliated group is ascertained as of the close 
of December 31, 1963, the last day of the 
taxable year of the common parent, F, and 
accordingly consists of F, P, S, and A. No 
consent to an apportionment plan is filed. 
Therefore, each member is apportioned 
$6,250 of the $25,000 amount ($25,000 divided 
by the four members). The limitation based 
on amount of tax for the affiliated group 
filing a consolidated return (P, S, and A ) for 
the year ending June 30, 1964 (the consoli
dated taxable year within which December 
31, 1963, falls), is computed by using $18,750
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instead of the $25,000 amount. The $18,750 
is arrived at by adding together the $6,250 
amounts apportioned to P, S, and A. If the 
consolidated liability for tax of P, S, and A  
is $27,750 for the taxable year ending June 
30, 1964, then the oredit allowed by section 
38 for such group for such taxable year can
not exceed $21,000 ($18,750 plus 25 percent 
of $9,000).

Example (4) .  Assume the same facts as 
in example (3 ), except that a consent by F  
is filed with the timely filed return of F  
apportioning the entire $25,000 amount to 
the group filing a consolidated tax return 
(P, S, and A ) . The credit allowed by sec
tion 38 for such group for its taxable year 
ending June 30,1964, cannot exceed $25,687.50 
($25,000 plus 25 percent of $2,750).

Example (5 ). P, a domestic corporation 
filing income tax returns on a calendar-year 
basis, owns all the stock of S, T, and U, all 
domestic corporations. S, T, and U  file sepa
rate returns on a calendar-year basis. On 
June 30, 1963, S is liquidated, and there
fore has a short taxable year beginning Jan
uary 1, 1963, and ending June 30, 1963. S 
does not waive its right to its equal portion 
of the $25,000 amount. For such short tax
able year, the $25,000 amount shall be re
duced for S to $6,250 ($25,000 divided by 4, 
the number of corporations in the affiliated 
group at the close of S’s short taxable year). 
The total amount apportionable to the mem
bers of the affiliated group of which P  is the 
common parent for their taxable years end
ing December 31, 1963, is $18,750 ($25,000 
minus the $6,250 apportioned to S for its 
short taxable year ending June 30, 1963). 
The $18,750 amount may be apportioned ac
cording to an apportionment plan or, if a 
plan is not timely filed, will be apportioned 
equally among P, T, and U.

§ 1.46—2 Carryback and carryover o f 
unused credit.

(a ) Allowance of unused credit as 
carryback or carryover. ( 1) Section 46
(b )(1 ) provides for a 3-year carryback 
and a 5-year carryover of any unused 
credit. An unused créditais the excess of 
the credit earned for-the taxable year (as 
defined in paragraph (a) of § 1.46-1) 
over the limitation based on amount of 
tax for such taxable year (as determined 
under paragraph (b) of § 1.46-1). Sub
ject to the limitation contained in para
graph (b) of this section, an unused 
credit shall be added to the amount al
lowable as a credit under section 38 for 
the years to which the unused credit can 
be carried. The year with respect to 
which an unused credit anses shall be re
ferred to in this section as the “unused 
credit year” .

(2) An unused credit shall be an in
vestment credit carryback to each of the 
3 taxable years preceding the unused 
credit year and an investment credit 
carryover to each of the 5 taxable years 
Succeeding the unused credit year, ex
cept that an unused credit shall be a 
carryback only to taxable years ending 
after December 31, 1961. An unused 
credit must be carried first to the earliest 
of the 8 taxable years to which it may be 
carried, and then to each of the other 
7 taxable years (in order of time) to the 
extent that the unused credit may not 
be added (becausè of the limitation con
tained in paragraph (b) of this section) 
to the amount allowable as a credit 
under section 38 for a prior taxable year.

(b) Limitation on allowance of unused 
credit. The amount of the unused credit 
from any particular unused credit year 
which may be added to the amount

allowable as a credit under section 38 for 
any of the 3 preceding or 5 succeeding 
taxable years to which such credit may 
be carried shall not exceed the amount 
by which the limitation based on amount 
of tax for such preceding or succeeding 
taxable year exceeds the sum of ( 1) the 
credit earned for such preceding or suc
ceeding year, and (2 ) other unused 
credits carried to such preceding or suc
ceeding year which are attributable to 
unused credit years prior to the par
ticular unused credit year. Thus, in 
determining the amount, if any, of an 
unused credit from a particular unused 
credit year which shall be added to the 
amount allowable as a credit for any 
preceding or succeeding taxable year, 
the credit earned for huch preceding or 
succeeding taxable year, plus any unused 
credits originating in taxable years prior 
to the particular unused credit year, 
shall first be applied against the limita
tion based on amount of tax for such 
preceding or succeeding taxable year. 
To the extent the limitation based on 
amount of tax for the preceding or suc
ceeding year exceeds the sum of the 
credit earned for such year and other 
unused credits attributable to years prior 
to the particular unused credit year, the 
unused credit from the particular unused 
credit year shall be added to the amount 
allowable as a credit under section 38 for 
such preceding or succeeding year. To 
the extent that an unused credit can
not be added for a particular preceding 
or succeeding taxable year because of the 
limitation contained in this paragraph, 
such unused credit shall be available as 
a carryback or carryover to the next suc
ceeding taxable year to which it may be 
carried.

(c) Effect of net operating loss carry
back. I f  the effect of a net operating loss 
carryback is to create an unused credit 
(as defined in paragraph (a) ( 1) of this 
section), such unused credit shall not 
be treated as an investment credit carry
back. However, the full amount of the 
unused credit so arising shall be avail
able for use as an investment credit 
carryover for the 5 taxable years follow
ing the unused credit year. Thus, assume 
a taxpayer’s credit earned for its taxable 
year 1965 is $25,000, and such credit is 
allowable in full under section 38 for 
such year. In a subsequent taxable year, 
such taxpayer has a net operating loss 
which he carries back to 1965 and which 
results in eliminating the taxpayer’s tax
able income and liability for tax for 1965. 
In such case, the $25,000 credit earned 
(no longer allowable for the year 1965) 
becomes an unused credit which, al
though it shall not be treated as an 
investment credit carryback, shall be 
carried forward to 1966 and to each of 
the subsequent years to which it may be 
carried.

(d) Taxable years beginning before 
January 1, 1962, and ending after De
cember 31, 1961. Section 46(b) (4) pro
vides a transition, rule relating to the 
amount of an investment credit carry
back which may be added to the amount 
allowable as a credit under section 38 
for a taxable year beginning before Jan
uary 1,1962, and ending after December 
31, 1961. For purposes of determining
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the amount of unused credits which may 
be carried back to such a taxable year 
and added to the amount allowable as a 
credit for such year, the limitation based 
on amount of tax for such year (deter
mined without regard to this paragraph) 
shall be reduced to an amount which 
bears the same ratio to such limitation 
as the number of days in such taxable 
year after December 31, 1961, bears to 
the total number of days in such year.

(e) Corporate acquisitions. For the 
carryover of unused credits in the case 
of certain corporate acquisitions, see 
section 381(c) (23).

( f ) Periods of less than 12 months. A 
fractional part of a year which is con
sidered as a taxable year under sections 
441(b) and 7701(a) (23) shall be treated 
as a preceding or a succeeding taxable 
year for the purpose of determining 
under section 46(b) the taxable years to 
which an unused credit may be carried.

(g ) Examples. The provisions of par
agraphs (a) through (f )  of this section 
may be illustrated by the following ex
amples:

Example (1 ). Corporation X  files its in
come tax return on the basis of the calendar 
year. X ’s credit earned .and its limitation 
based on amount of tax for each of its taxable 
years 1962 through 1968 are as follows:

Credit
earned

Limitation 
based on 
amount 
of tax

19R2 ..........  . $175,000 $200,000
250,000 160,000

WM . 200,000 , 210,000
tflfiR ■ 210,000 230,000
1966 . Mr 220,000 260,000
1967  ■ 260,000 220,000
1968 270,000 280,000

(i) Corporation X ’s credit earned for 1962, 
$175,000, is allowable In fu ll as a credit 
under section 38 for 1962 since such amount 
is less than the limitation based on amount 
of tax for such year, $200,000. Since the 
limitation based on amount of tax for 1963 
is $160,000, only $160,00D of the $250,000 
credit earned for such year is allowable 
undersection 38 as a credit for 1963. The 
unused credit for 1963of $90,000 ($250,000 less 
$160,000) is an investment créât carryback 
to 1962 and an investment credit carryover 
to 1964 and subsequent years. The portions 
of the $90,000 unused credit which shaU be 
added to the amount allowable as a credit 
under section 38 for T962 and for 1964 and 
subsequent years are computed as follows:

(a) 1962. The portion of the unused 
credit for 1963 ($90,000) which is allowable 
as a credit for 1962 is $25,000. This amount 
shall be added to the amount allowable as 
a credit for 1962. The balance of the unused 
credit for 1963 to be carried to 1964 is 
$65,000. These amounts are computed as 
follows:
Carryback to 1962_________________________  $90,000

1962 limitation based on'tax .... $200,000
■wm: Credit earned tor 1962_.$175, 000 

Unused credits attributa- 
1963*° ^ears ¿^ceding

t , , ~ - 176,000
nnnit on amount of 1963 unused credit which
may be added as a credit for 1962..._____  25,000

Balance of 1963 unused credit to be carried 
to 1964..,___________ .________ _______ 65,000

■(&) 1964. The portion of the balance of 
tne unused credit for 1963 ($65,000) allow
able as a credit for 1964 is $10;000. This 
amount shall be added to the amount allow
able as a credit for 1964. The balance of the 
unused credit far 1963 to be carried to .1965
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is $55,000. These amounts are computed 
as follows:
Carryover to 1964____ . _.______ _— ——— ' $65,000

1964 limitation based on tax____ ... $210,000
Less: -Credit earned for

1964_________________ $200,000
Unused .credits attribut

able to years preceding 
1963______ — _______ 0---------

200,000
Limit on amount of 1963 unused credit which 

may be added as a credit for 1964— _.i— ;. 10,000
Balance of .1963 unused credit to be 

ĉarried to 1965._____________________  55,000
(c) 1965. The portion of the balance of 

the unused credit for 1963 ($55,000) allow
able as a credit for 1965 is $20,000. This 
amount shall be added to the amount allow
able as a credit for 1965. The balance of 
the unused credit for 1963 to be carried 
to 1966 is $35,000. These amounts are com
puted as follows:
Carryover to 1965____ _____________________ $55,000

1965 limitation based on tax___ __  $230,000
Less: Credit earned for

1965.. .  ...................  $210,000
Unused credits attribut

able to years preceding
1963.. ._,___________  0 ----------

210,000
Limit On amount of 1963 unused credit which 

may be added as a creditfor 1965--------- --  20,.000
Balance of 1963 unused .credit to be 

carried to 1966....._____________ ___ _ 35,000
(<f) 1966. The entire balance of the un

used credit for 1963 ($35,000) is allowable 
as a credit for 1966, since the limitation 
based on amount of tax for 1966 exceeds 
the sum of the credit earned for 1966 and 
unused credits attributable to years prior to 
1963 by an amount in excess of $35,000.- 
Since the balance of the unused credit fo r  
1963 has been fully allowed, no portion 
thereof remains to be carried to 1967 or 
1968. This is illustrated as follows:
Carryover to 1966________________ _________ $35,000

1966 limitation based on
taxr______________________ ___  $260,000

Less: 'Credit earned for
1966. i ___________L__ $220,000

Unused credits attribut
able to years preceding
1963.. . _. . . . . .______ 0 ----------

220,000
Ximit on amount of 1963 unused credit which 

may be added as a credit for 1966------------  40,000
Balance of 1963 unused credit to be carried 

to 1967..Ì.________________ _________ 0
(ii) Since the limitation based on amount 

of tax for 1967 is $220,000, only $220,000 
of thè $260,000 credit earned for such year 
is allowable-as a credit for 1967. The un
used credit for 1967 of $40,000 ($260,000 
less $220,000) is an Investment credit carry
back to 1964, 1965, ancj 1966 and an in
vestment crédit carryover to 1968 and sub
sequent years. The portions of the $40,000 
unused credit which shall be added to the 
amount allowable as a credit fo r such years 
are computed as follows:

(a ) 1964. The portion of the unused credit 
for 1967 ($40,000) allowable as a credit for 
1964 is zero. The balance of the unused 
credit for 1967 to be carried to 1965 is 
$40,000. These amounts are computed as 
follows:

Carryback to 1964________________ ________  $40, 000
1964 limitation based on' tax    $210,000

Less: Credit earned for
1964_________________ $200,000

Unused credits attribut
able to years preceding 
1967 (unused credit
from 1963)___________  10,000 ----------

210,000
Limit on amount 1967 unused credit which 

may be added as a credit for 1964...____ _ ' 0
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is -$40,000. These amounts are computed ns 
follows:
Carrybacktto 1965_______ __________________ $40,000

1965 limitation based on tax—     $230,000
Less: Credit earned for

1965_____    $210,000
Unused credits attribut

able-to years preceding 
1967 (unused credit — - 
from 1963)___________  20,000 — ------

m o o o
Limit on amount of!967 unnsed credit which 

may be added as a credit for 1965...:— ——  0
Balance of 1967 unused credit to be carried 

to 1966___ _____ ___________________  40,000
(c) 1966. The portion of the unused 

credit for 1967 ($40,000) allowable as a 
credit for 1966 is $5,000. This amount shall 
be added to the amount allowable as a credit 
for 1966. The balance of the unused credit 
for 1967 to be carried to 1968 is $35,000. 
These amounts are computed as follows:
Carryback to 1966__________________ s------ — $40, 000

1966 limitation based on tax______  $260,000
Less: Credit earned for 1966. $220,000

Unused credits attribut
able to years preceding 
1967 (unused credit 
from 1963)___________  35,000 —

255.000
Limit on amount of 1967 unused credit which 

may be added >s a credit for 1966------------  5,000
Balance - of .1967 unused credit to be car

ried to 1968____________ _________1----  35,000
(&) 1968. The portion of the balance of 

idle unused credit for 1967 ($35,000) allow
able as a credit for 1968 is $10,000. This 
amount shall be added to the amount 
allowable as a credit for 1968: The balance 
of the unused credit for 1967 to be carried 
to 1969 and subsequent years is $25,000. 
These amounts are computed as follows:
Carryover to 1968________________ _________  $35,000

1968 limitation based on tax_______ $280, 000
Less: Credit earned for

1968.._______ _______$270,000
Unused .credits attribut- -

able to years preceding 
1967_____ i_______ _—  0 ----------

270.000
.Limit on amount of 1967 unused credit Which

may be added .as a credit for 1968------------  10,000

Balance of 1967. unused credit to be carried 
to 1969.......      25,000

Example (2 ). Corporation Y  files its in
come tax return on the basis of a fiscal year 
ending June 30. For its taxable year begin
ning July 1, 1961, and ending June 30, 1962, 
Y ’s credit earned is $65,000, and its limita
tion based on amount of tax is $200,000. 
The full credit ̂ earned ($65,000) is allowable 
for Y ’s taxable year ending June 30, 1962, as 
a credit against 'tax since such amount is 
less than the limitation ($200,000). For 
purposes of determining the amount of an 
investment credit carryback from any sub
sequent taxable year which may be added 
to the amount allowable as a credit fo r the 
taxable year ending June 30, 1962, the limi
tation based on amount of tax for such .year 
Shall be reduced from $200,000 to $99,178
”200,000 X 181\  _ ____ „ _  , , , ,

Therefore, the total in: 181\ 
365

Balance of 1967 unused credit to be car
ried to 1965______ .— ____ ____ — .  40,000

(b ) 1965. The portion of the unused 
credit Tor 1967 ($40,000) allowable as a 
credit Tor 1965 is zero. . The balance of the 
unused credit for 1967 to be carried to  1966

vestment credit carrybacks to the taxable 
year ending June 30, 1962, may not exceed 
$34,178 ($99,178 less $65,000).

(h ) Electing small business corpora
tion. An unused credit of a corporation 
which arises in an unused credit year for 
which the corporation is not an electing 
small business corporation (as defined in 
section 1371(b)) and which is a carry
back or carryover to a taxable year for 
which the corporation is an electing 
small business corporation shall not be 
added to the amount allowable as a credit 
under section 38 to the shareholders of 
such corporation for any taxable year. 
However, a taxable year for which the 
corporation is an electing small business
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corporation shall be counted as a taxable 
year for purposes of determining the tax
able years to which such unused credit 
may be carried.
§ 1.46—3 Qualified investment.

(a ) In  general. (1) With respect to 
any taxable year, the qualified invest
ment of the taxpayer is the aggregate 
(expressed in dollars) of (i) the appli
cable percentage of the basis of each new 
section 38 property placed in service by 
the taxpayer during such taxable year, 
plus (ii) the applicable percentage of 
the cost of each used section 38 property 
placed in service by the taxpayer during 
such taxable year. With respect to any 
section 38 property, qualified investment 
means the applicable percentage of the 
basis (or cost) of such property. Section 
38 property placed in service by the tax
payer during the taxable year includes 
the taxpayer’s share of the basis (or 
cost) of section 38 property placed in 
service by a partnership in the taxable 
year of such partnership ending with or 
within the taxpayer’s taxable year. In 
the case of a shareholder of an electing 
small business corporation (gs defined in 
section 1371(b)), or a beneficiary of an 
estate or trust, see §§ 1.48-5 and 1.48-6, 
respectively, for apportionment of the 
basis (or cost) of section 38 property 
placed in service by such corporation, 
estate, or trust. For the definitions of 
new section 38 property and used section 
38 property, see §§ 1.48-2 and 1.48-3, 
respectively.

(2) The basis (or cost) of section 38 
property placed in service during a tax
able year shall not be taken into account 
in determining qualified investment for 
such year if such property is disposed 
of or otherwise ceases to be section 38 
property during such year, except where 
section 47(b) or 46(c) (4) applies. Thus, 
if individual A places in service during a 
taxable year section 38 property and 
later in the same year sells such prop
erty, the basis (or cost) of such prop
erty shall not be taken into account in 
determining A ’s qualified investment. 
On the other hand, if A places in service 
section 38 property during a taxable year 
and dies later *in the same year, the basis 
(or cost) of such property would be 
taken into account in computing quali
fied investment. Similarly, if section 38 
property is destroyed by fire in the same 
year in which it is placed in service and 
section 46(c)(4) applies to reduce the 
basis (or cost) of replacement property, 
the basis (or cost) of the destroyed 
property would be taken into account in 
computing qualified investment.

(3) Qualified investment is reduced 
in the case of property which is “public 
utility property” (see paragraph (h) of 
this section), and in the case of property 
of organizations to which section 593 
applies, regulated investment companies 
or real estate investment trusts subject 
to taxation under subchapter M, chapter 
1 of the Code, and cooperative organiza
tions described in section 1381(a) (see 
§ 1.46-4).

(b) Applicable percentage. The appli
cable percentage to be applied to the 
basis (or cost) of property is 33% per
cent if the estimated useful life of the
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property is 4 years or more but less than 
6 years; 66% percent if the estimated 
useful life is 6 years or more but less 
than 8 years; or 100 percent if the esti
mated useful life is 8 years or more. 
The provisions of this paragraph may be 
illustrated by the following example:

Example. Corporation Y  acquires and 
places in service during 1963 the following 
new and used section 38 properties:

Property Estimated useful 
Life

Basis (or 
cost)

A (new)_____ _______ $60,000
90.000 

150,000
30.000

B (new) ...
C (new)____ ________
I) (used)

Corporation Y ’s qualified investment for 
1963 is $220,000 determined in the following 
manner:

Property Basis (or 
cost)

Applicable
percentage

Qualified
investment

A..................... $60,000 33H $20,000
B..................... 90,000 100 90,000
C..................... 150,000 66 H 100,000
D ..................... 30,000 33H 10,000

220,000

(c) Basis or cost. (1) The basis of 
any new section 38 property shall be de
termined in accordance with the general 
rules for determining the basis of prop
erty. Thus, the basis of property would 
generally be its cost (see section 1012), 
unreduced by the adjustment to basis 
provided by section 48(g) (1) with respect 
to property placed in service before Jan
uary 1, 1964, and any other adjustment 
to basis, such as that for depreciation, 
and would include all items properly in
cluded by the taxpayer in the depreciable 
basis of the property, such as installation 
and freight costs. However, for pur
poses of determining qualified invest
ment, the basis of new section 38 
property constructed, reconstructed, or 
erected by the taxpayer shall not include 
any depreciation sustained with réspect 
to any other property used in the con
struction, reconstruction, or erection of 
such new section 38 property. (See 
paragraph (b) (4)#of § 1.48-1.)
I f  new section 38 property is acquired in 
exchange for cash and other property in 
a transaction described in section 1031 
in which no gain or loss is recognized, 
the basis of the newly acquired property 
for purposes of determining qualified in
vestment would be equal to the adjusted 
basis of the other property plus the cash 
paid. See § 1.48-4 for the basis of prop
erty to a lessee where the lessor has 
elected to treat such lessee as a pur
chaser.

(2) The cost of any used section 38 
property shall be determined in accord
ance with paragraph (b) of § 1.48-3. 
However, the aggregate cost of used sec
tion 38 property which may be taken into 
account in any taxable year in comput
ing qualified investment cannot exceed 
$50,000 (see paragraph (c) of §1.48-3).

(3) For reduction in the basis (or 
cost) of certain property which replaces 
other property which was destroyed or 
damaged by fire, storm, shipwreck, or

other casualty, or which was stolen, see 
section 46(c) (4).

(d) Placed in service. (1) For pur
poses of the credit allowed by section 
38, property shall be considered placed 
in service in the earlier of the following 
taxable years:

(1) The taxable year in which, under 
the taxpayer’s depreciation practice, the 
period for depreciation with respect to 
such property begins; or

(ii) The taxable year in which the 
property is placed in a condition or state 
of readiness and availability for a 
specifically assigned function, whether 
in a trade or business, in the production 
of income, in a tax-exempt activity, or 
in a personal activity.
Thus, if property meets the conditions 
of subdivision (ii) of this subparagraph 
in a taxable year, it shall be considered 
placed in service in such year notwith
standing that the period for deprecia
tion with respect to such property begins 
in a succeeding taxable year because, for 
example, under the taxpayer’s deprecia
tion practice sijph property is accounted 
for in a multiple asset acoount and de
preciation is computed under an “ aver
aging convention” (see § 1.167 (a )-10), 
or depreciation with respect to such 
property is computed under the com
pleted contract method, the unit of pro
duction method, or the retirement 
method.

(2) In the case of property acquired 
by a taxpayer for use in his trade or 
business (or in the production of in
come), the following are examples of 
cases where property shall be considered 
in a condition or state of readiness and 
availability for a specifically assigned 
function:

(i) Parts are acquired and set aside 
during the taxable year for use as re
placements for a particular machine (or 
machines) in order to avoid operational 
time loss.

(ii) Operational farm .equipment is 
acquired during the taxable year and it 
is not practicable to use such equipment 
for its specifically assigned function in 
the taxpayer’s business of farming until 
the following year.

(iii) Equipment is acquired for a spe
cifically assigned function and is opera
tional but is undergoing testing to 
eliminate any defects. However, fruit
bearing trees and vines shall not be con
sidered in a condition or state of readi
ness and availability for a specifically 
assigned function until they have 
reached an income-producing stage. 
Moreover, materials and parts acquired 
to be used in the construction of an item 
of equipment shall not be considered in 
a condition or state of readiness and 
availability for a specifically assigned 
function.

(3) Notwithstanding subparagraph (1) 
of this paragraph, property with respect 
to which an election is made under 
§ 1.48-4 to treat the lessee as having 
purchased such property shall be consid
ered placed in service by the lessor in 
the taxable year in which possession^ 
transferred to such lessee.

(4) (i) The credit allowed by section 38 
with respect to any property shall be 
allowed only for the first taxable year
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in which such property is placed in serv
ice by the taxpayer. The determination 
of whether property is section 38 prop
erty in the hands of the taxpayer shall be 
made with respect to such first taxable 
year. Thus, if a taxpayer places prop
erty in service in a taxable year and such 
property does not qualify as section 38 
property (or only a portion qf such prop
erty qualifies as section 38 property) in 
such year, no credit (or a credit only as 
to the portion which qualifies in such 
year) shall be allowed to the taxpayer 
with respect to such property notwith
standing that such property (or a greater 
portion of such property) qualifies as 
section 38 property in a subsequent tax
able year. For example, if a taxpayer 
places property in service in 1963 and 
uses the property entirely for personal 
purposes in such year, but in 1964 begins 
using the property in a trade or business, 
no credit is allowable to the taxpayer 
under section 38 with respect to such 
property. See § 1.48-1 for the definition 
of section 38 property.

(ii) Notwithstanding subdivision, (i) 
of this subparagraph, if, for the first 
taxable year in which property is placed 
in service by the taxpayer, the property 
qualifies as section 38 property but the 
basis of the property does not reflect its 
full cost for the reason that the total 
amount to be paid or incurred by the 
taxpayer for the property is indetermi
nate, a credit shall be allowed to the tax
payer for such first taxable year with 
respect to so much of the cost as is re
flected in the basis of the property as of 
the close of such year, and an additional 
credit shall be allowed to the taxpayer 
for any subsequent taxable year with re
spect to the additional cost paid or > in
curred during such year and reflected 
in the basis of the property as of the 
close of such year. The estimated use
ful life used in computing each addi
tional credit with respect to the property 
shall be the same as the estimated useful 
life used in computing the credit for the 
first taxable year in which the property 
was placed in service by the taxpayer. 
Assume, for example, that in 1984 X  
Corporation, a utility company which 
makes its return on the basis of a cal
endar year, enters into an .agreement 
with Y  Corporation, a builder, to con
struct certain utility facilities for a 
housing development built by Y. As
sume further that part of the funds for 
the construction of the utility facilities is 
advanced by Y  under a contract provid
ing that X  will repay the advances over 
a 10-year period in accordance with an 
agreed formula, after which no further 
amounts will be repayable by X  even 
though the full amount advanced by Y  
has not been repaid. Assuming that the 
utility facilities are placed in service in 
1964 and qualify as section 38 property, 
X is allowed a credit for 1964 with re
spect to its basis in the utility facilities 
at the close of 1964. For each succeed- 
mg taxable year X  is allowed an addi- 

, tional credit with respect to the increase 
m the basis of the'utility facilities re
sulting from the repayments to Y  during 
such year.

(e) Estimated useful life— ( 1) In  gen
eral. With respect to assets placed in

service by the taxpayer during any tax
able year, for the purpose of computing 
qualified investment the estimated use
ful lives assigned to all assets which fall 
within a particular guideline class 
(within the meaning of Revenue Pro
cedure 62-21) may be determined, at 
the taxpayer’s option, under either sub- 
paragraph (2 ) or (3) of this paragraph. 
Thus," the taxpayer may assign esti
mated useful lives to all the assets fall
ing in one guideline class in accordance 
with subparagraph (2 ) of this para
graph, and may assign estimated useful 
lives to all the assets falling within an
other guideline class in accordance with 
subparagraph (3) of this paragraph. 
See subparagraphs (4) and (5) of this 
paragraph for determination of esti
mated useful lives of assets not subject 
to subparagraph (2) or (3) of this 
paragraph.

(2) Class life system. The taxpayer 
may assign to each asset falling within 
a guideline class, which is placed in 
service during the taxable year, the class 
life of the taxpayer for the guideline 
class for such year as determined under 
section 4, Part n  of Revenue Procedure 
62-21. The preceding sentence may be 
applied to the assets falling within a 
guideline class irrespective of whether 
the taxpayeri uses single asset accounts 
or multiple asset accounts in computing 
depreciation with respect to such assets 
and irrespective of whether the taxpayer 
chooses to have his depreciation allow
ance with respect to such assets exam
ined under the rules provided in Reve
nue Procedure 62-21.

(3) Individual useful life system, (i) 
The taxpayer may assign an individual 
estimated useful life to each asset fall
ing within a guideline class which is 
placed in service during the taxable 
year. With respect to the assets fall
ing within the guideline class which are 
placed in single asset accounts for pur
poses of computing depreciation, the 
estimated useful life used for each asset 
for that purpose shall be used in deter
mining qualified investment. With re
spect to the assets falling within the 
guideline class which are placed in multi
ple asset accounts (including a guide
line class account described in Revenue 
Procedure 62-21) for which a group, 
classified, or composite rate is used in 
computing depreciation (or in single 
asset accounts for which an average life 
rate is used), the determination of esti
mated useful life for each asset in the 
account shall be made individually on 
the best estimate obtainable on the basis 
of all the facts and circumstances. The 
individual estimated useful lives used 
for all the assets placed in a multiple 
asset account, when viewed together, 
must be consistent with the group, clas
sified, or composite rate used for the 
account for purposes of computing de
preciation.

(ii) In  determining the individual 
estimated useful lives of assets similar 
in kind contained in a multiple asset 
account (or in single asset accounts for 
which an average life rate is used), the 
taxpayer may assign to each of such 
assets the average useful life of such 
assets used for purposes of computing

depreciation, or he may assign separate 
lives to such assets based on the esti
mated range of years taken into con
sideration in establishing the average 
useful life. Thus, for example, if 
a taxpayer places 9 similar trucks with 
an average estimated useful life of 7 
years, based on an estimated range of 6 
to 8 years (2 trucks with a useful life 
of 6 years, 5 trucks with a useful life of 
7 years, and 2 trucks with a useful life 
of 8 years), in a multiple asset account 
for which a group rate is used in comput
ing depreciation, he may either assign 
a useful life of 6 years to 2 of the trucks,
7 years to 5 of the trucks, and 8 years 
to 2 of the trucks, or he may assign the 
average useful life of the trucks (7 years) 
to each of the 9 trucks. Similarly, if a 
taxpayer places 100 telephone poles with 
an average useful life of 28 years, based 
on an estimated range of 3 to 40 years 
(2 with a useful life of less than 4 years, 
3 with a useful life of 4 to 6 years, 4 
with a useful life of 6 to 8 years, and 
91 with a useful life of more than 8 
years), in a multiple asset account for 
which a group .rate is used in computing 
depreciation, lie may either assign use
ful lives corresponding to the estimated 
range of years of the poles (i.e., a useful 
life of less than 4 years to 2 of the poles, 
etc.), or he may assign the average 
useful life of the poles (28 years) to 
each of the poles.

(4 ) Useful life of property subject to 
amortization. In the case of property 
with respect to which amortization in 
lieu of depreciation is allowable, the term 
over which amortization deductions are 
taken shall be considered as the esti
mated useful life of such property.
• (5) Useful life of property subject to 

certain methods of depreciation. I f  a 
taxpayer is using a method of deprecia
tion, such as the unit of production or 
retirement method, which does not 
measure the useful life of the property 
in terms of years, he must estimate such 
useful- life in years in order to compute 
his qualified investment.

(6 ) Record requirements. The tax
payer shall maintain sufficient records 
to determine whether section 47 (re
lating to certain dispositions* etc., of sec
tion 38 property) applies with respect to 
any asset.

( f )  Partnerships— (1) In  general. In 
the case of a partnership, each partner 
shall take into account separately, for 
his taxable year with or within which 
the partnership taxable year ends, his 
share of the basis of partnership new 
section 38 property and his share of the 
cost of partnership used section 38 prop
erty placed in service by the partnership 
during such partnership taxable year. 
Each partner shall be treated as the 
taxpayer with respect to his share of 
the basis of partnership new section 38 
property and his share of the cost of 
partnership used section 38 property. 
The estimated useful life to each partner 
of such property shall be deemed to be 
the estimated useful life of the property 
in the hands of the partnership. Part
nership section 38 property shall not, by 
reason of each partner taking his share 
of the basis or cost into account, lose its 
character as either new section 38 prop-
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erty or used section 38 property, as the 
case may be.

(2) Determination of partner’s share.
(i) Each partner’s share of the basis (or 
cost) of any section 38 property shall 
be determined in accordance with the 
ratio in which the partners divide the 
general profits of the partnership (that 
is, the taxable income of the partnership 
as described in section 702(a)(9 )). 
However, if the ratio in which the part
ners divide the general profits of the 
partnership changes during the taxable 
year of the partnership, the ratio effec
tive for the date on which the property 
is placed in service shall apply.

(ii) Notwithstanding subdivision (i) 
of this subparagraph* if all related items 
of income, gain, loss, and deduction with 
respect to any item of partnership sec
tion 38 property are specially allocated 
in the same mariner and if such special 
allocation is recognized under section 704
(a) and (b) and paragraph (b) of 
§ 1.704-1then each partner’s share of 
the basis of such item of new section 38 
property or the cost of such item of used7 
section 38 property shall be determined 
by reference to such special allocation 
effective for the date on which the prop
erty is placed in service.

(3) Examples. This paragraph may 
be illustrated by the following examples:

Example (1) .  Partnership ABCD acquires 
and places in service on January 1, 1962, an 
item of new section 38 property, and acquires 
and places in service on September 1, 1962, 
another item of new section 38 property. The 
ABCD partnership and each of its partners 
reports income on the basis of the calendar 
year. Partners A, B, C, and D  share partner
ship profits equally. Each partner’s share 
of the basis of each new partnership section 
38 property is 23 percent.

Example (2) .  Assume the same facts as 
in example (1) and the followingadditional 
facts: A dies on June 30, 1962, and B pur
chases A’s interest as of such date. Each 
partner’s share of the profits from January 
1 to June 30 is 25 percent. From July 1 to 
December 31, B ’s share of the profits is 50 
percent, and C and D ’s sham of the profits 
is 25 percent each. For A ’s last taxable year 
(January 1 to June 30, 1962), A  shall take 
into: account 25 percent of the basis of the 
section 38 property placed in service on Jan
uary 1. B shall take into account 25 percent 
of the basis of the section 38 property placed 
in service oh January 1 and 50 percent of the 
basis of the section 38 property placed in 
service on September 1, C and D shall each 
take into acount 25 percent of the basis of 
each new section 38 property placed in serv
ice by the partnership in 1962.

Example (3) .  Partnership MB is engaged 
in the business of tenting soda fountain 
equipment and icemakers to restaurants. 
The partnership makes no elections under 
§ 1.48-4 to treat its lessees as having pur
chased such property. Under the terms of 
the partnership agreement, the income, gain 
or loss on disposition, depreciation, and 
other deductions attributable to the ice- 
makers are specially allocated 70 percent to 
partner M and 30 percent to partner B. In  
all other respects M and B  share profits and 
.losses equally. If the special allocation 
with respect to the icemakers is recognized 
under section 704 (a ) and (b ) and .para
graph (b ) of $ 1.704-1, the basis (or cost) of 
the icemakers which qualify as partnership 
section 38 property shall be taken into 
account 70 percent by M  and 30 percent by 
B. The basis (or cost) of partnership sec
tion 38 property not subject to thè special

allocation shall be taken into account 
equally by M  and B.

Example (4) .  Assume the same facts as 
in example (3) and the following additional 
facts: Dinring November 1962, the partner
ship, which reports its income on the basis 
of a fiscal year ending May 31, acquires and 
places in service two items which qualify 
as new section 38 property, an icemaker and 
a soda fountain. The Icemaker has an esti
mated useful life of 8 years to the partner
ship and a basis of $1,000. The soda fountain 
has an estimated useful life of 6 years to the

(g ) Public utility property. (1) In 
the case of section 38 property which 
is public utility property, the amount 
of the qualified investment with respect 
to such property shall be % of the 
amount otherwise determined under 
this section with respect to such prop
erty.

(2) The term “public utility property” 
means property used predominantly in 
the trade or business of the furnishing 
or sale of—

(i) Electrical energy, water, or sewage 
disposal services,

(ii) Gas through a local distribution 
system,

(iii) Telephone service, or
(jv) Telegraph service by means of 

domestic telegraph operations (as de
fined in section 222(a) (5) of the Com
munications Act of 1934, as amended; 47 
U.S.C., sec. 222(a) (5 )),

if the rates for such furnishing or sale, 
as the case may be, have been estab
lished or approved by a State (including 
the District of Columbia) or political 
subdivision thereof, by an agency or in
strumentality of the United States, or 
by a public service or public utility com
mission or other similar body of any 
State or political subdivision thereof. 
The term “established or approved” in
cludes the filing of a schedule of rates 
with any body named in the preceding 
sentence which has the power to approve 
such rates, even though such body has 
taken no action on the filed schedule. 
For purposes of this paragraph, any ac
tivity described in subdivision (i) , (ii) ,
( i i i ) , or (iv) of this subparagraph, which 
is regulated in a manner described in 
this subparagraph, shall be referred to as 
a “public utility activity” . I f  property 
is used by a.taxpayer both in a public 
utility activity and in another activity, 
the characterization of such property 
shall be based on the predominant use 
of such property during the taxable year 
in which it is placed in service.

(3) Public utility property includes 
property which is leased to others by a 
taxpayer where the leasing of such 
property is part of the lessor’s public 
utility activity. Thus, such leased prop
erty is public utility property even 
though the lessee uses such-property in

paTtnersliip and a basis of $600. Partner 
M also owns and operates a business as a 
sole proprietorship and reports inoome on 
the calendar year basis. During 1963, M 
acquires and places in service in his sole 
proprietorship a machine which qualifies as 
new section 38 property. This machine has 
an estimated useful life of 4 years nnri a 
basis of $300. M  owns no interest in any 
other partnerships, electing small business 
corporations, estates, or trusts.: M ’s total 
qualified investment for 1963 is $1,000, com
puted as follows: ,

an activity which is not a public utility 
activity, and whether or not the lessor 
of such property makes a valid election 
under § 1.48-4 to treat the lessee as hav
ing purchased such property for pur
poses of the credit allowed by section 38. 
Property leased by a lessor, where the 
leasing is not part of a public utility ac
tivity, to a lessee who uses such property 
predominantly in a public utility activity 
is public utility property for purposes of 
computing the lessor’s or lessee’s quali
fied investment with respect to such 
property.

(4) (i) With respect to properties of a 
taxpayer engaged in both the production 
or transmission of gas and the local dis
tribution of gas, section 38 property 
shall be considered as used predomi
nantly in the trade or business of the 
furnishing or sale of gas through a local 
distribution system if expenditures for 
such property are chargeable to any of 
the following accounts under either the 
uniform system of accounts prescribed 
for natural gas companies (class A and 
class B) by the Federal Power Commis
sion, effective January I, 1961, or the 
uniform system of accounts for class A 
and B gas utilities adopted in 1958 by 
the National Association of Railroad and 
Utility Commissioners (or would be 
chargeable to any of the following ac
counts if the taxpayer used either of such 
systems):

(a) Accounts 360 through 363, inclu
sive (Local Storage P lant), or

(b) Accounts 374 through 387, inclu
sive (Distribution Plant).

(ii) I f  expenditures for section 38 
property are chargeable (or would be 
chargeable) to any of the following ac
counts under either of the systems 
named in subdivision (i) of this sub- 
paragraph, the determination of whether 
or not such property is used predomi
nantly in the trade or business of the 
furnishing or sale of gas through a local 
distribution system shall be made under 
all the facts and circumstances relating 
to the actual use of such property in the 
year such property is placed in service:

(a) Accounts 304 through 320, inclu
sive (Manufactured Gas Production 
Plant),or -

Property Estimated 
useful life

Basis M ’s share 
of basis

Applicable
percentage

Qualified
investment

Partnership M R
Icemaker_____________________________ 8

6
$1,000

600
$700
300

100 
66 H

$700Soda fountain_____________________ _________

Sole proprietorship
Machine________ ___________ .________________ 4 300 33)4 100

Total:__________________ _ .
\
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(b) Accounts 389 through 399, inclu
sive (General P lant).
For example, if an office machine is used 
55 percent of the time for billing cus
tomers of the taxpayer’s local distribu
tion system in the year in which it is 
placed in service, such office machine 
shall be considered as used predomi
nantly in the trade or business of the 
furnishing or sale of gas through a local 
distribution system.
(h) [Reserved]

§ 1.46—4 limitations with respect to 
certain persons.

(a) Mutual savings institutions. In 
the case of an organization to which sec
tion 593 applies (that is, a mutual sav
ing bank, a cooperative bank, or a do
mestic building and loan association) —

(1) The qualified investment with re
spect to each section 38 property shall 
be 50 percent of the amount otherwise 
determined under § 1.46-3, and _

(2) The $25,000 amount specified in 
section 46(a)(2) (A ) and (B ), relating 
to limitation based on amount of tax, 
shall be reduced by 50 percent of such 
amount.

For example, if a domestic building and 
loan association places in service on 
January 1,1963, new section 38 property 
with a basis of $30,000 and an estimated 
useful life of 6 years, its qualified in
vestment for 1963 with respect to such 
property' computed under § 1.46-3 is 
$20,000 (66% percent of $30,000). How
ever, under this paragraph such amount 
is reduced to $10,000 (50 percent of 
$20,000). I f  an organization to which 
section 593 applies is a member of an 
affiliated group (as defined in section 
46(a)(5)), the $25,000 amount specified 
in section 46(a) (2) (A ) and (B ) shall 
be reduced in accordance with the pro
visions of paragraph (f )  of § 1.46-1 be
fore such amount is further reduced 
under this paragraph.

(b) Regulated investment companies 
and real estate investment trusts. ( 1) 
In the case of a regulated investment 
company or a real estate investment 
trust subject to taxation under subchap
ter M, chapter 1 of the Code—

(i) The qualified investment with re
spect to each section 38 property other
wise determined under § 1.46-3, and

(ii) The $25,000 amount specified in 
section 46(a)(2) (A ) and (B ), relating 
to limitation based on amount of tax,

shall be reduced to such person’s ratable 
share of each such amount. I f  a regu
lated investment company or a real es- 
taxe investment trust is a member of ar 
affiliated group (as defined in sectior 
46(a)(5)), the $25,000 amount spécifiée 
m section 46(a) (2) (A ) and (B ) shall be 
reduced in accordance with the pro
visions of paragraph (f ) of § 1.46-1 be- 

such amount is further reducec 
Unf9er ̂ is  paragraph.

(2) a  person’s ratable share oi 
^amount described in subparagrapl

(i) and the amount described in sub- 
paragraph (1) (fi) of this paragraph 
shall be the ratio which—

(i) Taxable income for the taxable 
year, bears to

(ii) Taxable income for the taxable 
year plus the amount of the deduction 
for dividends paid taken into account 
under section 852(b) (2T(D) in comput
ing investment company taxable income, 
or under section 857(b)(2)(C) in com
puting real estate investment trust tax
able income, as the case may be.
For purposes of the preceding sen
tence, taxable income means, in the 
case of a regulated investment company 
its investment company taxable in
come (within the meaning of section 
852(b)(2)), and in the case of a real 
estate investment trust its real estate 
investment trust taxable income (within 
the meaning of section 857 (b) (2 )) .  For 
purposes of this paragraph only, in com
puting taxable income for a taxable year 
beginning before January 1, 1964, a 
regulated investment company or a real 
estate investment trust may compute 
depreciation deductions with respect to 
section 38 property placed in service be
fore January 1, 1964, without regard to 
the. reduction in basis of such property 
required under § 1.48-7.

(3) This paragraph may be illustrated 
by the following example:

Example. (I) Corporation X, a regulated 
investment company subject to taxation 
under section 862-of the Code which makes 
its return on the basis of the calendar year, 
places in service on January 1, 1964, section 
38 property with a basis of $30,000 and an 
estimated useful life of 6 years. Corpora
tion X ’s investment company taxable income 
under section 852(b) (2) is $10,000 after 
taking into account a deduction for dividends 
paid of $90,000.

(ii) Under this paragraph, corporation 
X ’s qualified investment for the taxable year 
1964 with respect to such property is $2,000, 
computed as follows: (a ) $20,000-(qualified 
investment under §1.46-3), multiplied by
(b ) $10,000 (taxable income), divided by
(c) $100,000 (taxable income plus the deduc
tion for dividends paid). For 1964, the 
$25,000 amount specified in section 46(a)
(2) (A ) and (B ) is reduced to $2,500.

■ (c) Cooperatives. (1) In the case of 
a cooperative organization described in 
section 1381(a)—

(1) The qualified investment with re
spect to each section 38 property other
wise determined under § 1.46-3, and

(ii) The $25,000 amount specified in 
section 46(a)(2) (A ) and (B ), relating 
to limitation based on amount of tax,

shall be reduced to such cooperative’s 
ratable share of each such amount. I f  a 
cooperative organization described in 
section 1381(a) is a member of an affil
iated group (as defined in section 46(a)
(5 )),  the $25,000 amount specified in 
section 46(a)(2) (A ) and (B) shall be 
reduced in accordance with the provi
sions of paragraph (f ) of § 1.46-1 before 
such amount is further reduced under 
this paragraph.

(2) A  cooperative’s ratable share of 
the amount described in subparagraph
( 1) (i) and the amount described in sub- 
paragraph ( 1) (ii) of this paragraph 
shall be the ratio which—

(i) Taxable income for the taxable 
year, bears to

(ii) Taxable income for the taxable 
year plus the sum of (a) the amount of 
the deductions allowed under section 
1382(b)» (b) the amount of the deduc

tions allowed under section 1382(c), and
(c) amounts similar to the amounts de
scribed in (a ) and (b) o f this subdivision 
the tax treatment of which is determined 
without regard to subchapter T, chapter 
1 of the Code and the regulations there
under.
Amounts similar to deductions allowed 
under section 1382 (b) or (c) are, for 
example, in the case of a taxable year of 
a cooperative organization beginning be
fore January 1, 1963, the amount of pa
tronage dividends which are excluded 
or deducted and any nonpatronage dis
tributions which are deducted under sec
tion 522(b) (1 ). In the case of a taxable 
year of a cooperative organization be
ginning after December 31, 1962, such 
amounts are the amount of patronage 
dividends and nonpatronage distribu
tions which are excluded or deducted 
without regard to section 1382 (b) or (c) 
because they are paid with respect to 
patronage occurring before 1963. For 
purposes of this paragraph only, in com
puting taxable income for a taxable year 
beginning before January 1, 1964, a co
operative may compute depreciation de
ductions with respect to section 38 prop
erty placed in service before January 1. 
1964, without regard to the reduction in. 
basis of such property required under 
§ 1.48-7.

(3) This paragraph may be illustrated 
by the following example:

Example. (1) Cooperative X, an organiza
tion described in section 1381(a) which 
makes its return on the basis of the calendar 
year, places in service on January 1, 1964, 
section 38 property with a basis of $30,000 
and an estimated useful life of 6 years. Co
operative X ’s taxable income is $10,000 after 
taking into account deductions of $20,000 
allowed under section 1382(b), deductions 
of $60,000 allowed under section 1382(c), 
and deductions of $10,000 allowed under sec
tion 5 2 2 (b )(1 )(B ).

(ii) Under this paragraph, cooperative 
X ’s qualified investment for the taxable year 
1964 with respect to such property is $2,000, 
computed as follows: (a ) $20,000 (qualified 
investment under §1.46-3), multiplied by 
( b ) $10,000 (taxable income), divided by (c) 
$100,000 (taxable income plus the sum of the 
deductions allowed under sections 1382(b), 
1382(c), and 5 2 2 (b )(1 ) (B )) .  For 1964, the 
$25,000 amount specified in section 46(a) (2)
(A ) and (B ) is reduced to $2,500.

§ 1.47 Statutory provisions; certain dis
positions, etc., o f section 38 property.

Sec. 47. Certain dispositions, etc., of sec
tion 38 property— (a) General rule. Under 
regulations prescribed by the Secretary or 
his delegate—

(1) Early disposition, etc. I f  during any 
taxable year any property is disposed of, or 
otherwise ceases to be section 38 property 
with respect to the taxpayer, before the 
close of the useful life which was taken into 
account in computing the credit under sec
tion 38, then the tax under this chapter for 
such taxable year shall be increased by an 
amount equal to the aggregate decrease in 
the credits allowed under section 38 for all 
prior taxable years which would have re
sulted solely from substituting, in deter
mining qualified investment, for such use
fu l life the period beginning with the time 
such property was placed in service by the 
taxpayer and ending with the time such 
property ceased to be section 38 property.

(2) Property becomes public utility prop
erty. I f  during any taxable year any 
property taken into account in determining
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qualified investment becomes public utility 
property (within the meaning of section 
46(c) (3) (B ) ),  then the tax under this chap
ter for such taxable year shall be increased 
by an amount equal to the aggregate de
crease in the credits allowed under section 
38 for all prior taxable years which would 
have resulted solely from treating the prop
erty, for purposes of determining qualified 
investment, as public utility property 
(after giving due regard to the period be
fore stich change in use ). I f  the application 
of this paragraph to any property is followed 
by the application of paragraph (1) to 
such property, proper adjustment shall be 
made in applying paragraph (1 ).

(3) Carrybacks and carryovers adjusted. 
In  the case of any cessation described in 
paragraph (1) or any change in use de
scribed in paragraph (2 ), the carrybacks and 
carryovers under section 46(b) shall be ad
justed by reason of such cessation (or change 
in use ).

(4) Property destroyed by casualty, etc. 
No increase shall be made under paragraph
(1) and no adjustment shall be made under 
paragraph (3) in any case in which—

(A ) Any property is disposed of, or other
wise ceases to be section 38 property with 
respect to the taxpayer, on account of its 
destruction or damage by fire, storm, ship
wreck, or other casualty, or by reason of its 
theft,

(B ) Section 38 property is placed in serv
ice by the taxpayer to replace the property 
described in subparagraph (A ), and

(C ) The reduction in basis or cost of such 
section 38 property described in the first 
sentence of section 46(c) (4) is equal to or; 
greater than the reduction in qualified in
vestment which (but for this paragraph) 
would be made by reason of the substitution 
required by paragraph (1) with respect to 
the property described in subparagraph (A ) .

(b ) Section not to apply in certain cases. 
Subsection (a ) shall not apply to—

(1) A  transfer by reason of death, or
(2) A  transaction to which section 381(a) 

applies.
For purposes of subsection (a ),  property 
shall not be treated as ceasing to be section 
38 property with respect to the taxpayer by 
reason of a mere change in the form of con
ducting the trade or business so long as the 
property is retained in such trade or business 
as section 38 property and the taxpayer re
tains a substantial interest in such trade or 
business.

(c ) Special rule. Any increase in tax 
under subsection (a ) shall not be treated as 
tax imposed by this chapter for purposes of 
determining the amount of any credit allow
able under subpart A.

[Sec. 47 as added by sec 2 (b ), Rev. Act 1962 
(76 Stat. 963)]

§ 1.47—1 [Reserved]

§ 1.48 Statutory provisions; definitions; 
special rules.

Sec. 48. Definitions; special rules— (a) 
Section 38 property— (1) In general. Except 
as provided in this subsection, the term 
“section 38 property” means—

(A ) Tangible personal property, or
(B ) Other tangible property (not includ

ing a building and its structural compo
nents) but only if such property—

(i) Is used as an integral part of manu
facturing, production, or extraction or of 
furnishing transportation, communications, 
electrical energy, gas, water, or sewage dis
posal services, or

( it) Constitutes a research or storage facil
ity used in connection with any of the activ
ities referred to in clause ( i ) ,  or

(C ) Elevators and escalators, but only if—
(i) The construction, reconstruction, or

erection of the elevator or escalator is com
pleted by the taxpayer after June 30,1963, or

(ii) The elevator or escalator is acquired 
after June 30, 1963, and the original Use of 
such elevator or escalator commences with 
the taxpayer and commences after such date. 
Such term includes only property with 
respect to which depreciation (or amortiza
tion in lieu of depreciation) is allowable and 
having a useful life (determined as of the 
time such property is placed in service) of 4 
years or more.

(2) Property used outside the United 
States— (A ) In  general. Except as provided 
in subparagraph (B ),  the term “section 38 
property” does not include property which 
is used predominantly outside the United 
States.

(B ) Exceptions. Subparagraph (A ) shall 
not apply to—

(i) Any aircraft which is registered by 
the Administrator of the Federal Aviation 
Agency and which is operated to and from 
the United States;

(ii) Rolling stock, of a domestic railroad 
corporation subject to part I  o f . the Inter
state Commerce Act, which is used within 
and without the United States;

(ill) Any vessel documented-1 under t;he 
laws of the United States which is operated 
in the foreign or domestic commerce of the 
United States;

(iv ) Any motor vehicle of a United States 
person (as defined in section 7701(a) (30)) 
which is operated to and from the United 
States;

(v ) Any container of a United States per
son which is used in the transportation of 
property to and from the United States; and

(vi) Any property (other than a vessel or 
an aircraft) of a United States person which 
is used for the purpose of exploring for, 
developing, removing, or transporting 
resources from the outer Continental Shelf 
(within the meaning of section 2 of the 
Outer Continental Shelf Lands Act, as 
amended and supplemented; 43 U.S.C., sec. 
1331)..

(3) Property used for lodging. Property 
Which is used predominantly to furnish lodg
ing or in connection with the furnishing of 
lodging shall not be treated as section 38 
property. The preceding sentence shall not 
apply to—

(A ) Nonlodging commercial facilities 
which are available to persons not using the 
lodging-facilities on the same basis as they 
are available to persons using the lodging 
facilities, and

(B ) Property used by a hotel or motel in 
connection with the trade or business of 
furnishing lodging where the predominant 
portion of the accommodations is used by 
transients.

(4) Property used by certain tax-exempt 
organizations. Property used by, an organi
zation (other than a cooperative described 
in section 521) which is exempt from the tax 
imposed by this chapter shall be treated as 
section 38 property only if such property 
is used predominantly in an unrelated trade 
or business the income of which is subject 
to tax under section 511.

(5) Property vised by governmental units. 
Property used by the United States, any 
State or political subdivision thereof, any 
international organization, or any agency or 
instrumentality of any of the foregoing shall 
not be treated as section 38 property.

(6) Livestock. Livestock shall not be 
treated as section 88 property.

(b ) New section 38 property. For pur
poses of this subpart, the term "new section 
38 property” means section 38 property—

(1) The construction, reconstruction, or 
erection of which is completed by the tax
payer after December 31,1961, or

(2) Acquired after December 31, 1961, if 
the original use of such property commences 
with the taxpayer and commences after such 
date.

In  applying section 46(c) (1) (A ) In the case 
of property described in paragraph (1 ), there

shall be taken into account only that portion 
of the basis which is properly attributable 
to construction, reconstruction, or erection 
after December 31,1961.
. (c) Used section 38 property— (1) In  gen

eral. For purposes of this subpart, the term 
“used section 38 property” means section 38 
property acquired by purchase after Decem
ber 31, 1961, which is nqt new section 38 
property. Property shall not be treated as 
“used section 38 property” if, after its acqui
sition by the taxpayer, it is used by a person 
who used such property before such acquisi
tion (or by a person who bears a relationship 
described in section 179(d)(2) (A ) or (B ) to 
a person who used such property before such 
acquisition).

(2) Dollar limitation— (A ) In  general. 
The cost of used section 38 property taken 
into account under section 46(c) (1) (B ) for 
any taxable year shall not exceed $50,000. 
I f  such cost exceeds $50,000, the taxpayer 
shall select (at such time and in such manner 
as the Secretary or his delegate shall by 
regulations prescribe) the items to be taken 
into account, but only to the extent of an 
aggregate cost of $50,000. Such a selection, 
once made, may be changed only in the 
manner, and to the extent, provided by such 
regulations.

(B ) Married individuals. In the case of 
a husband or wife who files a separate return, 
the limitation under subparagraph (A ) shall 
be $25,000 in lieu of $50,000. This sub- 
paragraph shall not apply if the spouse of 
the taxpayer has no used section 38 property 
which may be taken into account as qualified 
investment for the taxable year of such 
spouse which ends within or with the tax
payer’s taxable year.

(C ) Affiliated groups. In the case of an 
affiliated group, the $50,000 amount specified 
under subparagraph (A ) shall be reduced 
for each member of the group by apportion
ing $50,000 among the members of such 
group in accordance with their respective 
amounts of used section 38 property which 
may be taken into account.

(D ) Partnerships. In the case of a part
nership, the limitation contained in sub- 
paragraph (A ) shall apply with respect to 
the partnership and with respect to each 
partner.

(3) Definitions. For purposes of this sub
section—

(A ) Purchase. The term “purchase” has 
the meaning assigned to such term by section 
179(dX,(2).

(B ) Cost. The cost of used section 38 
property does not include so much of the 
basis of such property as is determined by 
reference to the adjusted basis of other 
property held at any time by the person 
acquiring such property. I f  property is dis
posed of (other than by reason of its de
struction or damage by fire, storm, shipwreck, 
or other casualty, or its theft) and used 
section 38 property similar or related in 
service or use is acquired as a replacement 
therefor in a transaction to which the pre
ceding sentence does not apply, the cost of 
the used section 38 property acquired shall 
be its basis reduced by the adjusted basis of 
the property replaced. The cost of used sec
tion 38 property shall not be reduced with 
respect to the adjusted basis of any property 
disposed of if, by reason of section 47, such 
disposition involved an increase of tax or a 
reduction of the unused credit carrybacks 
or carryovers described in section 46(b).

(C ) Affiliated group. The term “affiliated 
group” has the meaning assigned to such 
term by section 1504(a), except that—

(i) The phrase “more than 50 percent” 
shall be substituted for the phrase “at least 
80 percent” each place it appears in section 
1504(a), and

(ii) All corporations shall be treated as 
includible corporations (without any exclu
sion under section 1504(b)).

(d) Certain leased property.. A person 
(other than a person referred to in section
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46(d) ) who is a lessor of property may (at 
such time, in such manner, and subject to 
such conditions as are provided by regula
tions prescribed by the Secretary or his dele
gate) elect with respect to any new section 
38 property to treat the lessee as having 
acquired such property for an amount equal 
to— ■ /

(1) Except as provided in paragraph (2 ), 
the fair market value of such property, or

(2) If such property is leased by a corpora
tion which is a member of an affiliated group 
(within the meaning of section 46(a) (5) ) to 
another corporation which is a member of 
the same affiliated group, the basis of such 
property to the lessor.
The election provided by the preceding sen
tence may be made only with respect to 
property which would be new section 38 
property if acquired by the lesfeee. For pur
poses of the-preceding sentence and section 
46(c), the useful life of property in the hands 
of the lessee is the useful life of such prop
erty in the hands of the lessor. I f  a lessor 
makes the election provided by this subsec
tion with respect to any property, the lessee 
shall be treated for all purposes of this sub
part as having acquired such property.

(e) Subchapter S corporations. In  the 
case of an electing small business corpora
tion (as defined in section 1371) —

(1) The qualified investment for each tax
able year shall be apportioned pro rata 
among the persons who are shareholders of 
such corporation on the last day of such 
taxable year; and

(2) Any person to' whom any investment 
has been apportioned under paragraph (1) 
shall be treated (for purposes of this sub
part) as the taxpayer with respect to such 
investment, and such investment shall not 
(by reason of such apportionment) lose its 
character as an investment in new section 
38 property or used section 38 property, as 
the case may be.

(f) Estates and trusts. In the case of an 
estate or trust—

(1) The qualified investment for any tax
able year shall be apportioned between the 
estate or trust and the beneficiaries on the 
basis of the income of the estate or trust 
allocable to each,

(2) Any beneficiary to whom any invest
ment has been apportioned under paragraph 
(1) shall be treated (for purposes óf this 
subpart) as the taxpayer with respect to 
such investment, and such investment shall 
not (by reason of such apportionment) lose 
its character as an investment in new sec
tion 38 property or used section 38 property, 
as the case may be, and

(3) The $25,000 amount specified under 
subparagraphs (A ) and (B ) of section 
46(a) (2) applicable to such estate or trust 
shall be reduced to an amount which bears 
the same ratio to $25,000 as the amount 
of the qualified investment allocated to the 
estate or trust under paragraph (1) bears 
to the entire amount of the qualified 
investment.

(g) [Deleted]
(h) Cross reference. For application of 

this subpart to certain acquiring corpora
tions, see section 381 (c) (23).
[Sec. 48 as added by sec. 2 (b ) , Rev. Act 1962 
(76 Stat. 963) ; as amended by sec. 203(a) (1)

(3) (A ) , ( b ) , and (c ) , Rev. Act 1964 (78 
Stat. 33, 34) ]

§ 1.48—1 Definition ò f section 38 prop
erty, • - ' . : \

(a) in  general. Property which qual- 
mcs for the credit allowed by section 
p IS known as “section 38 property". 
Except as otherwise provided in this 
section, the term “section 38 property" 
oieans property ( 1) with respect to 
which depreciation (or amortization in 
eu of depreciation) is allowable to the

taxpayer, (2 ) which has an estimated 
useful life of 4 years or more (deter
mined as of the time such property is 
placed in service), and (3) which is 
either (i) tangible personal property, 
(ii) other tangible property (not includ
ing a building and its structural com
ponents) but only if such other prop
erty is used as an integral part of manu
facturing, production, or extraction, or 
as an integral part of furnishing trans
portation, communications, electrical 
energy, gas, water, or sewage disposal 
services by a person engaged in a trade 
or business of furnishing any sufch serv
ice. or is a research or storage facility
used in connection with any of the fore
going activities, or (iii) an elevator or 
escalator which satisfies the conditions 
of section 48(a) (1) (C ). The determina
tion of whether property qualifies as sec
tion 38 property in the hands of the tax
payer for purposes of the credit allowed' 
by section 38 must be made with respect 
to the first taxable year in which such 
property is placed in service by the tax
payer. See paragraph (d) of § 1.46-3. 
For the meaning of “ estimated useful 
life", see paragraph (e) of § 1.46-3.

(b) Depreciation allowable. (1) Prop
erty is not section 38 property unless a 
deduction for depreciation (or amortiza
tion in lieu of depreciation) with respect 
to such property is allowable to the tax
payer for the taxable year. A deduction 
for depreciation is allowable if the prop
erty is of a character subject to thé 
allowance for depreciation under section 
167 and the basis (or cost) of the prop
erty is recovered through a method of 
depreciation, including, for example, the 
unit of production method and the re
tirement method as well as methods of 
depreciation which measure the life of 
the property in terms of years. I f  
property is placed in service (within the 
meaning of paragraph (d) of § 1.46-3) 
in a trade or business (or in the produc
tion of income), but under the taxpayer’s 
depreciation practice the period for de
preciation with respect to such property 
begins in a taxable year subsequent to 
the taxable year in which such property 
is placed in service, then a deduction 
for depreciation shall be treated as 
allowable with respect to such property 
in the earlier taxable year (or years). 
Thus, for example, if a machine is placed 
in service in a trade or business in 1963, 
but the period for depreciation with re
spect to such machine begins in 1964, 
because the taxpayer uses an averaging 
convention (see § 1.167(a)-10) in com
puting depreciation, then, for purposes 
of determining ' whether the machine 
qualifies as section 38 property, a deduc
tion for depreciation shall be treated as 
allowable in 1963.

(2) If, fo f the taxable year in which 
property is placed in service, a deduc
tion for depreciation is allowable to the 
taxpayer only with respect to a part of 
such property, then only the propor
tionate part of the property with respect 
to which such deduction is allowable 
qualifies as section 38 property for the 
purpose of determining the amount of 
credit allowable under section 38. Thus, 
for example, if property is used 80 per
cent of the time in a trade or business 
and is used 20 percent of the time for

personal purposes, only 80 percent of 
the basis (or cost) of such property 
qualifies as section 38 property. Fur
ther, property does not qualify to the 
extent that a deduction for depreciation 
thereon is disallowed under section 274 
(relating to disallowance of certain en
tertainment, etc., expenses).

(3) I f  the cost of property is not re
covered through a method of deprecia
tion but through a deduction of the full 
cost in one taxable year, for purposes 
of subparagraph ( 1) of this paragraph a 
deduction for depreciation with respect 
to such property is not allowable to the 
taxpayer. However, if an adjustment 
with respect to the income tax return for 
such taxable year requires the cost of 
such property to be recovered through 
a method of depreciation, a deduction for 
depreciation will be considered as allow
able to the taxpayer.

(4) I f  depreciation sustained on prop
erty is not an allowable deduction for the 
taxable year but is added to the basis of 
property being constructed, reconstruct
ed, or erected by the taxpayer, for pur
poses of subparagraph ( 1) of this para
graph a deduction for depreciation shall 
be treated as allowable for the taxable 
year with respect to the property on 
which depreciation is sustained. Thus, 
if $1,000 of depreciation sustained with 
respect to property no. 1, which is placed 
in service in 1964 by taxpayer A, is not 
allowable to A as a deduction for 1964 
but is added to the basis of property be
ing constructed by A  (property no. 2), 
for purposes of subparagraph ( 1) of 
this paragraph a deduction for deprecia
tion shall be treated as allowable to A 
for 1964 with respect to property no. 1. 
However, the $1,000 amount is not in
cluded in the basis of property no. 2 for 
purposes of determining A ’s qualified in
vestment with respect to property no. 2 . 
See paragraph (c) (1) of § 1.46-3.

(c) Definition of tangible personal 
property. I f  property is tangible per
sonal property it may qualify as section 
38 property irrespective of whether it is 
used as an integral part of an activity 
(or constitutes a research or storage 
facility used in connection with such 
activity) specified in paragraph (a) of 
this section. Local law shall not be con
trolling for purposes of determining 
whether property is or is not “tangible” 
or “personal” . Thus, the fact that under 
local law property is held to be personal 
property or tangible property shall not 
be controlling. Conversely, property 
may be personal property for purposes 
of the investment credit even though 
under local law the property is con
sidered to be a fixture and therefore real 
property. For purposes of this section, 
the term “ tangible personal property" 
means any tangible property except land 
and improvements thereto, such as 
buildings or other inherently permanent 
structures (including items which are 
structural components of such buildings 
or structures). Thus, buildings, swim
ming pools, paved parking areas, 
wharves and docks, bridges, and fences 
are not tangible personal property. 
Tangible personal property includes all 
property (other than structural com
ponents) which is contained in or at
tached to a building. Thus, such prop-
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erty as production machinery, printing 
presses, transportation and office equip
ment, refrigerators, grocery counters, 
testing equipment, display racks and 
shelves, and neon and other signs, which 
is contained in or attached to a building 
constitutes tangible personal property 
for purposes of the credit allowed by sec
tion 38. Further, all property which is 
in the nature of machinery (other than 
structural components of a building or 
other inherently permanent structure) 
shall be considered tangible personal 
property even though located outside a 
building. Thus, for example, a gasoline 
pump, hydraulic car lift, or automatic 
vending machine, although annexed to 
the ground, shall be considered tangible 
personal property.

(d) Other tangible property— (1) In  
general. In addition to tangible per
sonal property, any other tangible 
property (but not including a building 
and its structural components) used as 
an integral part of manufacturing, pro
duction, or extraction, or as an integral 
part of furnishing transportation, com
munications, electrical energy, gas, wa
ter, or sewage disposal services by a per
son engaged in a trade or business of fur
nishing any such service, or which con
stitutes a research or storage facility 
used in connection with any of the fore
going activities, may qualify as section 38 
property.

(2) Manufacturing, productiorp, and 
extraction. For purposes of the credit 
allowed by section 38, the terms “manu
facturing” , “production” , and “extrac
tion” include the construction, recon
struction, or making of property out of 
scrap, salvage, or junk material, as 
well as from new or raw material, by 
processing, manipulating, refining, or 
changing the form, of an article, or by 
combining or assembling two or more 
articles, and include the cultivation of 
the soil, the raising of livestock, and the 
mining of minerals. Thus, section 38 
property would include, for example, 
property used as an integral part of the 
extracting, processing, or refining of 
metallic and nonmetallic minerals, in
cluding oil, gas, rock, marble, or slate; 
the construction of roads, bridges, or 
housing; the processing of meat, fish or 
other foodstuffs; the cultivation of or
chards, gardens, or nurseries; the oper
ation of sawmills, the production of 
lumber, lumber products or other build
ing materials; the fabrication or treat
ment of textiles, paper, leather goods, or 
glass; and the rebuilding, as distin
guished from the mere repairing, of 
machinery.

(3) Transportation and communica
tions businesses. Examples of trans
portation businesses include railroads, 
airlines, bus companies, shipping or 
trucking companies, and oil pipeline 
companies. Examples of communica
tions businesses include telephone or 
telegraph companies and radio or tele
vision broadcasting companies.

(4) Integral part. In order to qualify 
for the credit, property (other than 
tangible personal property and research 
or storage facilities used in connection 
with any of the activities specified in 
subparagraph (1) of this paragraph) 
must be used as an integral part of one
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or more of the activities specified in sub- 
paragraph CD of this paragraph. Prop
erty such as pavements, parking areas, 
inherently permanent advertising dis
plays or inherently permanent outdoor 
lighting facilities, or swimming pools, al
though used in the operation of a busi
ness, ordinarily is not used as an integral 
part of any of such specified activities. 
Property is used as an integral part of 
one of tiie specified activities if it is used 
directly in the activity and is essential to 
the completeness of the activity. Thus, 
for example, in determining whether 
property is used as an integral part of 
manufacturing, all properties used by 
the taxpayer in acquiring or transporting 
raw materials or supplies to the point 
where the actual processing commences 
(such as docks, railroad tracks and 
bridges), or in processing raw materials 
into the taxpayer’s final product, would 
be considered as property used as an 
integral part of manufacturing. Specific 
examples of property which normally 
would be used as an integral part of one 
of the specified activities are blast fur
naces, oil and gas pipelines, railroad 
tracks and signals, telephone poles, 
broadcasting towers, oil derricks, and 
fences used to confine livestock. Prop
erty shall be considered used as an in
tegral part of one of the specified activi
ties if so used either by the owner of the 
property or by the lessee of the property.

(5) Research or storage facilities. I f  
property (other than a building and its 
structural components) constitutes a 
research or storage facility and if it is 
used in connection with an activity 
specified in subparagraph CD of this 
paragraph, such property may qualify 
as section 38 property even though it is 
not used as an integral part of such 
activity. Examples of research facilities 
include wind tunnels and test stands. 
Examples of storage facilities include oil 
and gas storage tanks and grain storage 
bins. Although a research / or storage 
facility must be used in connection with, 
for example, a manufacturing process, 
the taxpayer-owner of suoh facility need 
not be engaged in the manufacturing 
process.

(e) Definition of building and. struc
tural components. (1) Buildings and 
structural components thereof do not 
qualify as section 38 property. The term 
“building” generally means any structure 
or edifice enclosing a space within its 
walls, and usually covered by a roof, the 
purpose of which is, for example, to pro
vide shelter or housing, or to provide 
working, office, parking, display, or sales 
space. The term includes, for example, 
structures such as apartment houses, 
factory and office buildings, warehouses, 
barns, garages, railway or bus stations, 
and stores. Such term includes any such 
structure constructed by, or for, a lessee 
even if such structure must be removed, 
or ownership of such structure reverts to 
the lessor, at the termination of the 
lease. Such term does not include
(i) a structure which is essentially an 
item of machinery or equipment, oir (ii) 
an enclosure which is so closely com
bined with the machinery or equipment 
which it supports, houses, or serves that 
it must be replaced, retired, or aban
doned contemporaneously with such

machinery or equipment, and which is 
depreciated over the life of such machin
ery or equipment. Thus, the term 
“building” does not include such struc
tures as oil and gas storage tanks, grain 
storage bins, silos, fractionating towers, 
blast furnaces, coke ovens, brick kilns] 
and coal tipples.

(2) The term “structural components” 
includes such parts of a building as 
walls, partitions, floors, and ceilings, as 
well as any permanent coverings there
for such as . panelling or tiling; windows 
and doors; all components (whether in 
on, or adjacent to the building) of a cen
tral air conditioning or heating system, 
including motors, compressors, pipes and 
ducts; plumhing and plumbing fixtures, 
such as sinks and bathtubs; electric wir
ing and lighting fixtures; chimneys; 
stairs, escalators, and elevators, includ
ing all components thereof; sprinkler 
systems; fire escapes; and other com
ponents relating to the operation or 
maintenance of a building. However, 
the term “structural components” does 
not include machinery the sole justifica
tion for the installation of which is the 
fact that such machinery is required to 
meet temperature or humidity require
ments which are essential for the opera
tion of other machinery or the process
ing of materials or foodstuffs. Machin
ery may meet the “sole justification” test 
provided by the preceding sentence even 
though it incidentally provides for the 
comfort of N employees, or serves, to an 
insubstantial degree, areas where such 
temperature or humidity requirements 
are not essential. For example, an air 
conditioning and humidification system 
installed in a textile plant in order to 
maintain the temperature or humidity 
within a narrow optimum range which 
is critical in processing particular types 
of yarn or cloth is not included within the 
term “structural components” . For spe
cial rules with respect to an elevator or 
escalator, the construction, reconstruc
tion, or erection of which is completed 
by the taxpayer after June 30, 1963, or 
which is acquired after June 30, 1963, 
and the original use of which commences 
with the taxpayer and commences after 
such date, see section 48(a) (1) (C) and 
the regulations thereunder.

(f )  Intangible property. Intangible 
property, such as patents, copyrights, 
and subscription lists, does not qualify 
as section 38 property. The cost of 
intangible property, in the case of a 
patent or copyright, includes all costs of 
purchasing or producing the item 
patented or copyrighted. Thus, in the 
case of a motion picture or television film 
or tape, the cost of the intangible prop
erty includes manuscript and screenplay 
costs, the cost of wardrobe and set de
sign, the salaries of cameramen, actors, 
directors, etc., and all other costs prop
erly includible in the basis of such film or 
tape. In the case of a book, the cost of 
the intangible property includes all costs 
of producing the original copyrighted 
manuscript, including the cost of illus
tration, research, and clerical and steno
graphic help. However, if tangible 
depreciable property is used in the pn> 
duction of such intangible property, see 
paragraph (b )(4 ) of this section.
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(g) Property used outside the United 
States— (1) General rule, (i) Except as 
provided in subparagraph (2 ) of this 
paragraph, the term “section 38 prop
erty” does not include property which is 
used predominantly outside the United 
States (as defined in section 7701(a) (9 )) 
during the taxable year. The deter
mination of whether property is used 
predominantly outside the United States 
during the taxable year shall be made 
by comparing the period of time in such 
year during which the property is phys
ically located outside the United States 
with the period of time in such year 
during which the property is physically 
located within the United States. I f  the 
property is physically located outside the 
United States during more than 50 per
cent of the taxable year, such property 
shall be considered used predominantly 
outside the United States during that 
year. If  property is placed in serv
ice after the first day of the taxable 
year, the determination of whether such 
property is physically located outside 
the United States during more than 50 
percent of the taxable year shall be made 
with respect to the period beginning on 
the date on which the property is placed 
in service and ending on the last day of 
such taxable year.

(ii) Since the determination of 
whether a credit is allowable to the tax
payer with respect to any property may 
be made only with respect to the taxable 
year in which the property is placed in 
service by the taxpayer, property used 
predominantly outside the United States 
during the taxable year in which it is 
placed in service cannot qualify as sec
tion 38 property with respect to such 
taxpayer, regardless of the fact that the. 
property is permanently returned to the 
United States in a later year. Further
more, if property is used predominantly 
in the United States in the year in which 
it is placed in service by the. taxpayer, 
and a credit under section 38 is allowed 
with respect to such property, but such 
property is thereafter in any ope year 
used predominantly outside the United 
States, such property ceases to be section 
38 property with respect to the taxpayer 
and is subject to the application of 
section 47.

(iii) This subparagraph applies 
whether property is used predominantly 
outside the United States by the owner 
of the property, or by the lessee of the 
Property. I f  property is leased and if the 
lessor makes a valid election under 
§ 1.48-4 to treat the lessee as having pur
chased such property for purposes of the 
credit allowed by section 38, the deter
mination of whether such property is 
Physically located outside the United 
States during more than 50 percent of 
the taxable year shall be made with re
spect to the taxable year of the lessee; 
however, if the lessor does not make such 
an election, such determination shall be 
made with respect to the taxable year 
oi the lessor.

£2) Exceptions. The provisions of 
ubparagraph ( 1) of this paragraph do 

not apply to—
h , Any aircraft which is registered 
Awi +• Administrator of the Federal 
wwiion Agency and which is operated, 

other on a scheduled or nonscheduled 
No. 91—pt. i----3

basis, to and from the United States. 
The term "to and from the United 
States” is not intended to exclude an air
craft which makes flights from one point 
in a foreign country to another such 
point, as long as such aircraft returns to 
the United States with some degree of 
frequency;

(ii) Rolling stock, of a domestic rail
road corporation subject to part I  of the 
Interstate Commerce Act, which is used 
within and without the United States. 
For purposes of this subparagraph, the 
term "rolling stock” means locomotives, 
freight and passenger train cars, floating 
equipment, and miscellaneous transpor
tation equipment on wheels, the expend
itures for which are chargeable (or, in 
the case of leased property, would be 
chargeable) to the equipment investr 
ment accounts in the uniform system of 
accounts for railroad companies pre
scribed by the Interstate Commerce

- Commission;
(iii) Any vessel documented under the 

laws of the United States which is oper
ated in the foreign or domestic commerce 
of the United States. A vessel is docu
mented under the laws of the United 
States if it is registered, enrolled, or 
licensed under the laws of the United 
States by the Commissioner of Customs. 
Vessels operated in the foreign or do
mestic commerce of the United States 
include those documented for use in for
eign trade, coastwise trade, or fisheries;

Civ) Any motor vehicle of a United 
States person (as defined in section 7701 
(a) (30) ) which is operated to and from 
the United States with some degree of 
frequency;
. (v) Any container of a United States 
person which is used in the transporta
tion of property to and from the United 
States;

(vi) Any property (other than a vessel 
or an aircraft) of a United State person 
which is used for the purpose of explor
ing for, developing, removing, or trans
porting resources from the outer Conti
nental Shelf (within the meaning of 
section 2 of the Outer Continental Shelf 
Lands Act, as amended and supple
mented; 43 U.S.C., sec. 1331). Thus, for 
example, offshore drilling equipment may 
be section 38 property.

(h) Property used for lodgingl—(1). 
In  general, (i) Except as provided in 
subparagraph (2 ) of this paragraph, the 
term “section 38 property” does not in
clude property which is used predomi
nantly to furnish lodging or is used pre
dominantly in connection with the 
furnishing of lodging during the taxable 
year. Property used in the living quar
ters of a lodging facility, including beds 
and o t h e r  furniture, refrigerators, 
ranges, and other equipment, shall be 
considered as used predominantly to fur
nish lodging. The term “ lodging facil
ity” includes an apartment house, hotel, 
motel, dormitory, or any other facility 
(or part of a facility) where sleeping ac
commodations are provided and let, ex
cept that such term does not include a 
facility used primarily as a means of 
transportation (such as an aircraft, ves
sel, or a railroad car) or used primarily 
to provide medical or convalescent serv
ices, even though sleeping accommoda
tions are provided.

(ii) Property which is used predomi
nantly in the operation of a lodging fa 
cility or in serving tenants shall be 
considered used in connection with the 
furnishing of lodging, whether furnished 
by the owner of the lodging facility or 
another person. Thus, for example, 
lobby furniture, office equipment, and 
laundry and swimmnig pool facilities 
used in the operation of an apartment 
house or in serving tenants would be con
sidered used predominantly in connection 
with the furnishing of lodging. How
ever, property which is not owned by or 
leased to the management of a lodging 
facility and which is not used directly 
by either the management or the tenants 
shall not be treated as property used in 
connection with the furnishing of lodg
ing. However, property which is used 
in furnishing, to the management of a 
lodging facility or its tenants, electrical 
energy, water, sewage disposal services, 
gas, telephone service, or other similar 
services shall not be treated as property 
used in connection with the furnishing 
of lodging. Thus, such items as gas and 
electric meters, telephone poles and lines, 
telephone station and switchboard equip
ment, and water and gas mains, fur
nished by a public utility would not be 
considered as property used in connec
tion with the furnishing of lodging.

(2) Exceptions— (i) Nonlodging com
mercial facility. A  nonlodging commer
cial facility which is available to per
sons not using the lodging facility on 
the same basis as it is available to the 
tenants of the lodging facility shall not 
be treated as property which is used- 
predominantly to furnish lodging or pre
dominantly in connection with the fur
nishing of lodging. Examples of non
lodging commercial facilities include res
taurants, drug stores, grocery stores, and 
vending machines located in a lodging 
facility.

(ii) Property used by a hotel or motel. 
Property used by a hotel, motel, inn, or 
other similar establishment, in connec
tion with the trade or business of fur
nishing lodging shall not be considered 
as property, which is used predominantly 
to furnish lodging or predominantly in 
connection with the furnishing of lodg
ing, provided that the predominant por
tion of the living accommodations in the 
hotel, motel, etc., is used by transients 
during the taxable year. For purposes 
of the preceding sentence, the term “pre
dominant portion”  means “more than 
one-half” . Thus, if more than one-half 
of the living quarters of a hotel, motel, 
inn, or other similar establishment is 
used during the taxable year to accom
modate tenants on a transient basis, 
none of the property used by such hotel, 
motel, etc., in the trade or business of 
furnishing lodging shall be considered as 
property which is used predominantly 
to furnish lodging or predominantly in 
connection with the furnishing of lodg
ing. Accommodations shall be consid
ered used on a transient basis if the 
rental period is normally less than 30 
days.

(i) [Reserved]
(j) Property used by certain tax- 

exempt organizations. .The term "sec
tion 38 property” does not include prop
erty used by an organization (other than
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a cooperative described in section 521) 
which is exempt from the tax imposed 
by chapter 1 of the Code unless such 
property is used predominantly in an 
unrelated trade or business the income 
of which is subject to tax under section 
511. The term “property used by an or
ganization” means ( 1) property owned 
by the organization (whether or not 
leased to another person), and (2) prop
erty leased to the organization. Thus, 
for example, a data processing or copy
ing machine which is leased to an or
ganization exempt from tax would be 
considered as property used by such 
organization. Property (unless used pre
dominantly in an unrelated trade or busi
ness) leased by another person to an or
ganization exempt from tax or leased by 
such an organization to another person is 
not section 38 property to either the les
sor or the lessee, and in either case the 
lessor may not elect under § 1.48-4 to 
treat the lessee of such property as hav
ing purchased such property for purposes 
of the credit allowed by section 38. 
This paragraph shall not apply to prop
erty leased on a casual or short-term 
basis to an organization exempt from 
tax.

(k) Property used by governmental 
units. The term “section 38 property” 
does not include property used by the 
United States, any State (including the 
District of Columbia) or political sub
division thereof, any international or
ganization (as defined in section 7781
(a) (18)), or any agency or instru
mentality of the United States, of any 
State or political subdivision thereof, or 
of any international organization. The 
term “property used by the United States, 
etc.” means ( 1) property owned by any 
such governmental unit (whether or not 
leased to another person), and (2 ) prop
erty leased to any such governmental 
unit. Thus, for example, a data proc
essing -or copying machine which is 
leased to any such governmental 
unit would be considered as property 
used by such governmental unit. Prop
erty leased by another person to any such 
governmental unit or leased by such gov
ernmental unit to another person is not 
section 38 property to either the lessor or 
the lessee, and in either case the lessor 
may not elect under § 1.48-4 to treat the 
lessee of such property as having pur
chased such property for purposes of the 
credit allowed by section 38. This para
graph shall not apply to property leased 
on a casual or short-term basis to any 
such governmental unit.

(l) Livestock. The term “section 38 
property” does not include livestqek. 
The term “ livestock” includes horses, 
cattle, hogs, sheep, goats, and mink and 
other fur-bearing animals, irrespective 
of the use to which they are put or the 
purpose for which they are held.

§ 1.48—2 New section 38 property.

(a) In  general. Section 48(b) defines 
“ new section 38 property” as section 38 
property—

(1) The construction, reconstruction, 
or erection of which is completed by the 
taxpayer after December 31,1961, or

(2 ) Which is acquired by the tax
payer after December 31,1961, provided

that the original use of such property 
commences with the taxpayer and com
mences after such date.

In  the case of construction, reconstruc
tion, or erection of such property com
menced before January 1, 1962, and 
completed after December 31,1961, there 
shall be taken into account as the basis 
of new section 38 property in determin
ing qualified investment only that 
portion of the basis which is properly 
attributable to contruction, reconstruc
tion, or erection after December 31,1961. 
See § 1.48-1 for the definition of section 
38 property.

(b) Special rules for determining date 
of acquisition, original use, and basis at
tributable to construction, reconstruc
tion, or erection. For purposes of para
graph (a) of this section, the principles 
set forth in paragraph (a) (1 ) and (2) 
of § 1.167(c)-1 shall be applied. Thus, 
for example, the following rules are 
applicable:

( 1) Property is considered as con
structed, reconstructed, or erected by the 
taxpayer if the work is done for him in 
accordance with his specifications.

(2) The portion of the basis of prop
erty attributable to construction, recon
struction, or erection after December 31, 
1961, consists of «all costs of construction, 
reconstruction, or erection allocable to 
the period after December 31, 1961, in
cluding the cost or other basis of mate
rials entering into such work (but not 
including, in the case of reconstruction 
of property, the adjusted basis of the 
reconstructed property as of the time 
such reconstruction is commenced).

(3) It is not necessary that materials 
entering into construction, reconstruc
tion, or erection be acquired after De
cember 31, 1961, or that they be neiy 
in use.

(4) I f  construction or erection by the
taxpayer began after December 31,1961, 
the entire cost or other basis of such con
struction or erection may be taken into 
account as the basis of new section 38 
property. ,,

(5) Construction, reconstruction, or 
erection by the taxpayer begins when 
physical work is started on such con
struction, reconstruction, or erection.

(6 ) Property shall be deemed to be
acquired when reduced to physical pos
session, or control. .

(7) The term “original use” means the 
first use to which the property is put, 
whether or not such use corresponds to 
the use of such property by the taxpayer. 
For example, a reconditioned or rebuilt 
machine acquired by the taxpayer will 
not be treated as being put to original 
use by the taxpayer. The question of 
whether property is reconditioned or re
built property is a question of .fact. 
Property will not be treated as recondi
tioned or rebuilt merely because it con
tains some used parts.

I f  the cost of reconstruction may prop
erly either be capitalized and recovered 
through depreciation or charged against 
the depreciation reserve, such cost may 
be taken into account as the basis of 
new section 38 property even though it 
it charged against the depreciation 
reserve.

(c) Examples. This section may be 
illustrated by the following examples:

Example (1) .  I f  a machine with a total 
cost of $100,000 is completed after Decem
ber 31, 1961, and the portion attributable to 
construction by the taxpayer after December 
31, 1961, is determined by engineering esti
mates or by cost accounting records to be 
$30,000, the $30,000 amount shall be taken 
into account by the taxpayer in computing 
qualified investment in new section 38 
property.

Example (2 ). In 1965, a taxpayer recondi
tions a machine, which he constructed and 
placed in service in 1962 and which has an 
adjusted basis in 1965 of $10,000. The cost 
of reconditioning amounts to an additional 
$20,000. The basis of the machine which 
shall be taken into account in computing 
qualified investment in new section 38 prop
erty for 1965 is $20,000, whether he contracts 
to have it reconditioned or reconditions it 
himself, and irrespective of whether the ma
terials used for reconditioning are new in 
use.

Example (3 ). In 1961, a taxpayer pays the 
entire purchase price of $10,000 for section 
38 property to be delivered in 1962. In 
1962 he takes possession of the property and 
commences the original use of the asset in 
that year. The $10,000 amount shall be 
taken into account in computing qualified 
investment in new section 38 property for 
1962.

Example ( 4) . A  taxpayer. Instead of re
conditioning his old machine, buys a "fac
tory reconditioned” or “rebuilt" machine in 
1962 to replace it. The reconditioned or re
built machine is not new section 38 property 
since such taxpayer is not the first user of 
the machine. See, however, § 1.48-3 (relat
ing to used section 38 property).

Example (5 ). In 1962, a taxpayer buys 
from X  for $20,000 an item of section 38 
property which has been previously used by 
X. The taxpayer in 1962 makes an expendi
ture on the property of $5,000 of the type 
that must be capitalized. Regardless of 
whether the $5,000 is added to the basis of 
such property or is capitalized in a separate 
account,, such amount shall be taken into 
account by the taxpayer in computing qual
ified investment in new section 38 property 
for 1962. No part of the $20,000 purchase 
price may be taken into account for such 
purpose. See, however, § 1.48-3 (relating to 
used section 38 property).

§1.48—3 Used section 38 property.
(a) In  general. ( 1) Section 48(c) pro

vides that “used section 38 property” 
means section 38 property acquired by 
purchase after December 31,1961, which 
is not “new section 38 property” . See 
18 1.48-1 and 1.48-2, respectively, for 
definitions of section 38 property and new 
section 38 property. In determining 
whether property is acquired by pur
chase, the provisions of paragraph (c) (1) 
of § 1.179-3 shall apply, except that (i) 
“ 1961” shall be substituted for “ 1957”, 
anfi' (ii) the definition of “affiliated 
group” in paragraph (e) (6) of this sec
tion shall be substituted for the defini
tion of such term in paragraph (e) of 
§ 1.179-3.

(2) (i) Property shall not qualify as 
used section 38 property if, after its ac
quisition by the taxpayer, it is used by
(a) a person who used such property 
before such acquisition, or (b) a person 
who bears a relationship described in 
section 179(d) (2) (A ) or (B ) to a per
son who used such property before such 
acquisition. - Thus, for example, if prop
erty is used by a person and is later sold 
by him under a sale and lease-back ar-
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rangement, such property in the hands 
of the purchaser-lessor is not used sec
tion 38 property because the property, 
after its acquisition, is being used by the 
same person who used it before its ac
quisition. Similarly, where a lessee has 
been leasing property and subsequently 
purchases it (whether or hot the lease 
contains an option to purchase), such 
property is not used section 38 property 
with respect to the purchaser because 
the property is being used by the same 
person who used it before its acquisition. 
In addition, if property owned by a les
sor is sold subject to the lease, or is 
sold upon the termination of the lease, 
the property will not qualify as used 
section 38 property with respect to the 
purchaser if, after the purchase, the 
property is used by a person who used 
the property as a lessee before the 
purchase.

(ii) For purposes of applying subdivi
sion (i) of this subparagraph, (a) prop
erty used by a partnership shall be con
sidered as used by each partner, and (b) 
property shall not be considered as used 
by a person before its acquisition if such 
property was used only on a casual basis 
by such person.

Oil) In determining whether a person 
bears a relationship described in section 
179(d) (2) (A) or (B) to a person who 

; used property before its acquisition by 
the taxpayer, the provisions of paragraph
(c)(1) (i) and (ii) of §1.179-3 shall 

! apply, except that the definition'of “ a f
filiated group” in paragraph (e) (6) of 
this section shall be substituted for the 
definition of such term in paragraph 
(e) of § 1.179-3.

(3) The provisions of this paragraph 
may be illustrated by the following 
examples:

Example(l). Corporation P  acquires prop- 
ertles 1 and 2 in 1960 and uses them in its 
trade or business until 1962. In 1962, cor
poration P sells such properties to corpora
tion T, which leases back property 1 to 
corporation P and leases property 2 to cor
poration S, a wholly owned subsidiary of 
corporation P. Property 1 is not used sec
tion 36 property in the hands of corporation 
J because, after its acquisition by corpora
tion Y, it is used by a person (corporation 
f) who used it prior to such acquisition. 
Property 2 is not used section 38 property 
because, after its acquisition by corporation 
I. it is used by a person (corporation S) who 
p la te d , within the meaning of section 
179(d)(2)(B), to a person (corporation B) 
Who used it before such acquisition.

Example (2). in  1962, corporation L  leases 
Property from corporation M ., In 1964, cor
poration L acquires the property that it pre- 
ousiy had been leasing. The property 

acquired by corporation L  is not used section 
Property because such property is used 

< * su°h acquisition by the same person 
fnro^ra^ on k) who used the property be- 

its acquisition (corporation L ).  
in • Corporation X  buys property
rati 962 an<* leases such property to corpo- 

CorP°ration X  in 1965 sells the 
erti rt  ̂ A subject to the lease. The prop- 
Pronet+̂ Ulred by A is not uæd section 38 
Useri ** SUctl property continues to be 
Y„ y corporation Y, because corporation 
4 eü Property before its acquisition by

rents°m^k ^  • A owns a bulldozer which he 
cludin°Ut *° a numl>er of different users, ln- 
Irmv. JLr ' In 1962> B used the bulldozer 

FWaruaiy l 6 to March 
October 15 and 16.

12 and again on 
B purchases the bull-

dozer from A  on December 1, 1962. The prior 
use of the property by B does not disqualify 
such property as used section 38 property to 
B, because he used such property only on a 
casual basis prior to its purchase.

Example (5) . C places machine 1 in serv
ice in his individually owned business dur
ing 1961. During 1963, C sells machine 1 to 
partnership CDE in which he shares one- 
third of the profits and losses. The machine 
is not used section 38 property to partnership 
CDE because it is used after acquisition by 
the same person (partner C) who used the 
property before acquisition. Similarly, if 
partnership CDE places machine 2 in service 
during 1961 and sells that machine to part
ner C during 1963, machine 2 would not be 
used section 38 property to .partner C. More
over, if F  buys partner C's interest in part
nership CDE, such acquisition would not 
result in the acquisition of used section 38 
property by F (whether or not the optional 
adjustment to basis of partnership prop
erty provided by section 743 applies) because 
the partnership property is used, after F 
acquires his interest, by the same persons 
(partners D  and E) who used the property 
before the acquisition.

(b) Cost. (1) The cost of used section 
38 property is equal to the basis of such 
property, but does not include so much 
of such basis as is determined by refer
ence to the adjusted basis of other prop
erty (whether or not section 38 prop
erty) held at any time by the taxpayer 
acquiring such used section 38 property.

(2) I f  property (whether or not sec
tion 38 property) is disposed of by the 
taxpayer (other than by reason of its 
destruction or damage by fire, storm, 
shipwreck, or other casualty, or its 
theft) and used section 38 property sim
ilar or related in service or use is ac
quired as a replacement therefor in a 
transaction in which the basis of the 
replacement property is not determined 
by reference to the adjusted basis of the 
property replaced, then' the cost of the 
used section 38 property so acquired shall 
be its basis reduced by the adjusted 
basis of the property replaced. The pre
ceding sentence shall apply only if the 
taxpayer acquires (or enters into a con
tract to acquire) the replacement prop
erty within a period of 60 days before or 
after the date of the disposition.

(3) Notwithstanding subparagraphs
( 1) and (2 ) of this paragraph, the cost 
of used section 38 property shall not be 
reduced with respect to the adjusted 
basis of any property disposed of if, by 
reason o f section 47, such disposition re
sulted in an increase of tax or a reduc
tion of investment credit carrybacks or. 
carryovers described in section 46(b).

(4) The provisions of this paragraph 
may be illustrated by the following 
examples:

Example ( I ) . In 1972, A  acquires ma
chine 2 (an Item of used section 38 property 
which has a sales price of $5,600) by trad
ing in machine 1 (an item of section 38 
property acquired in 1962), and by paying 
an additional $4,000 cash. The adjusted 
basis of machine 1 Is $1,600. Under the 
provisions of sections 1012 and 1031(d), the 
basis of machine 2 is $5,600 ($1,600 adjusted 
basis of machine 1 plus cash expended of 
$4,000). The cost of machine 2 which may 
be taken into account in computing qualified 
investment for 1972 is $4,000 (basis of $5,600 
less $1,600 adjusted basis of machine 1).

Example (2 ). The facts are the same as 
in example (1) except that machine 2 has 
a sales price of $6,000. The trade-in allow

ance on machine 1 is $2,000. The result is 
the same as in example (1 ), that is, the basis 
of machine 2 is $5,600 ($1,600 plus $4,000); 
therefore, the cost of machine 2 which may 
be taken into account in computing qualified 
investment for 1972 is $4,000 (basis of $5,600 
less $1,600 adjusted basis of machine 1).

Example (3 ). On September 18, 1962, B 
sells truck 1, which he acquired in 1961 and 
which has an adjusted basis in his hands of 
$1,200. On October 15, 1962, he purchases 
for $2,000 truck 2 (an item of used section 
38 property) as a replacement therefor. The 
cost of truck 2 which may be taken into ac
count in computing qualified investment is 
$800 ($2,000 less $1,200).

Example (4) .  In  1962, C acquires prop
erty 1, an item of new section 38 property 
with a basis of $12,000 and a useful life 
of eight years or more. He is allowed a 
credit under section 38 of $840 (7 percent 
of $12,000) with respect to such property. 
In 1968, C acquires property 2 (an item of 
used section 38 property) by trading in 
property 1 and by paying an additional 
amount in cash. Section 47(a) applies to the 
disposition of property 1 and O’s tax liability 
for 1968 is increased by $280. Since the ap
plication of section 47(a) results in an in
crease in tax, for purposes of computing 
qualified investment the cost of property 
2 is not reduced by any part of the adjusted 
basis of the property traded in.

(c) Dollar limitation— (1) In  general. 
Section 48(c)(2) provides that the ag
gregate cost of used section 38 property 
which may be taken into account for any 
taxable year in computing qualified in
vestment under section 46(c) (1) (B> 
shall not exceed $50,000. I f  the total 
cost of used section 38 property exceeds 
$50,000, there must be selected, in the 
manner provided in subparagraph (4) of 
this paragraph, the particular items of 
used section 38 property the cost of which 
is to be taken into account in computing 
qualified investment. The cost of used 
section 38 property that may be taken 
into account by a person in applying the 
$50,000 limitation for any taxable year 
includes not only the cost of used section 
38 property placed in service by such 
person during such taxable year, but 
also the cost of used section 38 property 
apportioned to such person. For pur
poses of this section, the cost of used 
section 38 property apportioned to any 
person means the cost of such property 
apportioned to him by a trust, estate, or 
electing small business corporation (as 
defined in section 1371(b)),  and his share 
of the cost of partnership used section 
38 property, with respect to the taxable 
year of such trust, estate, corporation or 
partnership ending with or within such 
person’s taxable year. Thus, if an in
dividual places in service during his 
taxable year used section 38 property 
with a cost of $25,000, if the cost of 
used section 38 property apportioned to 
him by an electing small business corpo
ration for such year is $30,000, and if 
his share for such year of the cost of 
used section 38 property placed in serv
ice by a partnership is $20,000, he may 
select from the used section 38 property 
with a total cost of $75,000 the particular 
used section 38 property the cost of 
which he wishes to take into account. 
No part of the excess of $25,000 ($75,000 
cost minus $50,000 annual limitation) 
may be taken into account in any other 
taxable year. For determining the 
amount of the cost to be apportioned 
by an electing small business corpora-



6078 RULES AND REGULATIONS
tion, see paragraph (a )(2 ) of §1.48-5; 
in the case of estates and trusts, see 
paragraph (a) (2) of § 1.48-6. See para
graph (e) of this section for applica
tion of $50,000 limitation in the case of 
affiliated groups.

(2) Married individuals filing separate 
returns. In the case of a husband or 
wife who files a separate return, the 
aggregate cost of used section 38 prop
erty which may be taken into account 
for the taxable year to which such re
turn relates cannot exceed $25,000. The 
preceding sentence shall not apply, how
ever, unless the taxpayer’s spouse places 
in service (or is apportioned the cost of) 
used section 38 property for the taxable 
year of such spouse which ends with or 
within the taxpayer’s taxable year. 
Thus, if a husband and wife who file 
separate returns on a calendar year 
basis both place in service used section 
38 property during the taxable year, the 
maximum cost of used section 38 prop
erty which may be taken into account by 
each is $25,000. However, in such case, 
if only one spouse places in service (or 
is apportioned the cost o f) used section 
38 property during the taxable year, 
such spouse may take into account a 
maximum of $50,000 for such year. The 
determination of whether an individual 
is married shall be made under the 
principles of section 143 and the regula
tions thereunder.

(3) Partnerships. In the case of a 
partnership, the aggregate cost of used 
section 38 property placed in service by 
the partnership (or apportioned to the 
partnership) which may be taken into 
account by the partners with respect to 
any taxable year of the partnership may 
not exceed $50,000. I f  such aggregate 
cost exceeds $50,000, the partnership 
must make a selection in the manner 
provided in subparagraph (4) of this 
paragraph. The $50,000 limitation ap
plies to each partner, as well as to the 
partnership.

(4) Selection of $50,000 cost, (i) I f  
the sum of (a) the cost of used section 
38 property placed in service during the 
taxable year by any person, (b) such 
person’s share of the cost of partnership 
used section 38 property placed in serv
ice during the taxable year of a partner
ship ending with or within such person’s 
taxable year, and (c) the cost of used 
section 38 property apportioned to such 
person for such taxable year by an elect
ing small business corporation, estate, 
or trust, exceeds $50,000, such person 
must make a selection for such taxable 
year in the manner provided in sub
division (ii) of this subparagraph.

(ii) For purposes of computing quali
fied investment (or, in the case of a 
partnership, electing small business cor
poration, estate, or trust, for purposes of 
selecting used section 38 property the 
cost of which may be taken into account 
by the partners, shareholders, or estate 
or trust and its beneficiaries) any person 
to whom subdivision (i) of this subpara
graph applies must select a total cost of 
$50,000 from (a) the cost of specific used

section 38 property placed in service by 
such person, (b) such person’s share of 
the cost of specific used section 38 prop
erty placed in service by a partnership, 
and (c) the cost of used seqtion 38 prop
erty apportioned to such person by an 
electing small business corporation, 
estate, or trust. When a particular 
property is selected, the entire cost (or 
entire share of cost of a particular prop
erty in the case of partnership property)" 
of such property must be taken into ac
count unless, as a result of the selection 
of such particular property, the $50,000 
limitation is exceeded. Likewise, in the 
case of an apportionment from an elect
ing small business corporation, estate, or 
trust, when the cost in a particular useful 
life category is selected, the entire cost 
in ¿uch category must be taken into 
account unless, as a result of the selec
tion of such cost, the $50,000 limitation 
is exceeded. Thus, if a person places 
in service during the taxable year three 
items of used section 38 property, each 
with a cost of $20,000, he must select the 
entire cost of two of the items and only 
$10,000 of the cost of the third item; he 
may not select a portion of the cost of 
each of the three items. The selection 
by any person shall be made by-taking 
the cost of used section 38 property into 
account in computing qualified invest
ment (or in selecting the used section 38 
property the cost of which may be taken 
into account by the partners, etc.), and 
if such property was placed in service by 
such person, he must maintain records 
which permit specific identification of 
any item of used section 88 property 
selected.

(5) Examples. The provisions of this 
paragraph may be illustrated by the fol
lowing examples:

Example (1) .  H, who operates a sole pro
prietorship, purchases and places in service 
in 1963 used, section 38 property with a cost 
of $60,000. His spouse, W, is a shareholder 
In  an electing small business corporation

which purchases and places in service during 
its fiscal year ending June 30, 1963, used 
section 38 property with a cost of $50,000. 
Both spouses file separate returns on a cal
endar year basis. W, as a 60 percent share- 
holder on the last day of the taxable year oi 
the corporation, is apportioned $30,000 (60 
percent of $50,000) of the cost of the used 
section 38 property placed in service by the 
corporation. The cost of used section 38 
property that may be taken into acocunt by 
H on his separate return is $25,000. The cost 
of used section 38 property that may be 
taken into account by W  on her separate 
return is $25,000. On the other hand, if the 
corporation had made no investment in used 
section 38 property, H could take $50,000 of 
the $60,000 cost into account.

Example (2 ). Partners X, Y, and Z share 
the profits and losses of partnership XYZ in 
the ratio of 50 percent, 30 percent, and 20 
percent, respectively. The partnership and 
each partner make returns on the basis of 
the calendar year. Each partner also oper
ates a sole proprietorship. In  1963, the part
nership and the partners purchase and place 
in service the following used section 38 
property :

Property Estimated 
useful life

Cost

Partnership XYZ
Property No. 1 $10,000
Property No. 2 _ ....... 60̂ 000
Property No. 3 80,000
Property No. 4________ J . -  3o,ooo

Partner X
30,000

Partner Y
H «0,000

Partner Z
36,000

(i) Selection "by partnership. In accord
ance with subparagraph (4) (ii) of this par
agraph, the partnership selects property No. 
1 and $40,000 of the cost of property No. 2 
to be taken into account. Therefore, each 
partner’s share of cost of the property se
lected by the partnership is as follows:

Property No. Estimated useful 
life

Selected
cost

Partner’s share of cost

X (50%) Y (30%) Z (20%)

1 $10,000
'40,000

$5,000
20,000

$3,000
12,000

I $2,000 
8,0062....... .................................... .... .... 7 years__________

Total____ ______ __________________ 50,000 25,000 15,000 10,000

(ii) Selection by partners. In accordance 
with subparagraph (4) (ii) of this paragraph, 
the partners make the following selections: 
Partner X  selects property No. 5 ($30,000), 
his share of the cost of property No. 1 ($5,- 
000), and $15,000 of his share of the cost 
of property No. 2. Partner Y  selects $50,000 
of the cost of property No. 6, and no part of 
his share of the cost of partnership property. 
Partner Z, having an aggregate cost of used 
section 38 property of only $46,000 (partner
ship property of $10,000 and individually 
owned property of $36,000), takes into ac
count the entire $46,000.

(iii) Qualified investment of partner X. 
X ’s total qualified investment in used sec
tion 38 property for 1963 is $35,000, com
puted as follows:

Property 
r  No.

Estimated
useful
life

Selected
cost

Appli
cable
per

centage

Qualified 
iiivest
ment

$5,000
i  10,000 
• 20,000

i i  ___ 9 years___
7 years..._ 
6 years___

$5,000
15.000
30.000

100
66H
66?4

2 ___
6................

60,000 35,000

(iv) Qualified investment of partner Y. 
rs total qualified investment in used sec- 
ion 38 property for 1963 is $50,000 (ljj® 
tercent of $50,000) since he selected $50,000

useful life of 8 years or more.
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(v ) Qualified investment of partner Z. Z ’s 
total qualified Investment In used section 
38 property for 1963 is $19,333,.computed as 
follows:

Property 
No. i

Total.

Estimated
useful
life

Selected
cost

Appli
cable
per

centage

Qualified
invest
ment

9 years___
7 years___
4 years....

$2,000
8,000

36,000

Îoo. 
66?* 
33 H

$2,000
5,333

12,000

46,000 19,333

(d) [Reserved]
(e) Dollar limitation for members of 

an affiliated group— (1) In general, (i) 
Section 48(c) (2) (C) provides that the 
$50,000 limitation on the cost of used 
section 38 property which may be taken 
into account for any taxable year shall, 
in the case of an affiliated group (as de
fined in subparagraph (6 ) of this para
graph) , be reduced for each member of 
the group by apportioning the $50,000 
amount among those corporations which 
are the members of such group in ac
cordance with their respective amounts 
of used section 38 property which may be 
taken into account, that is, in accord
ance with the total cost of used section 
38 property placed in service by each 
member during its taxable year (without 
regard to the $50,000 limitation or the 
applicable percentages to be applied in 
computing qualified investment).

(ii) Except as otherwise provided in 
this paragraph, the $50,000 amount 
shall be apportioned among those cor
porations which are members of the af
filiated group on the last day of the 
taxable year of the common parent. 
For the taxable year of each such mem
ber' ending with, or within which falls, 
the last day of the taxable year of the 
common parent, the cost of used section 
38 property taken into account in com
puting qualified investment under sec
tion 46(c) (1) (B) shall not exceed an 
amount which bears the same ratio to 
$50,000 as (a) the cost of used section 
38 property placed in service by such 
member for such taxable year, bears to
(b) the total cost of used section 38 prop
erty placed in service by all members of 
the affiliated group for their taxable 
years ending with, or within which falls, 
such last day of the taxable year of the 
common parent.

(iii) There shall be attached to the 
common parent’s income tax return a

containing the name, address,
hfl taxpayer account number of each 

iflft1!* ^e  affiliated group as of the 
v 1 aay the common parent’s taxable 
niitô nc* a schedule showing the com- 
tononn11 of the apportionment of the 

-Jamount among members of the 
tho „ '“ sroup. Each such member of 
r e m 5 i 0 U p  sha11 retaih as a part of its 
in? tK a c°Py.°t the statement contain- 
attaoh6 â P°rti°nment schedule which is 
If thfwi to Common parent’s return, 
timpi fp1 *r?a ê deluding extensions of 
befmv»T i common parent’s return is 
m e n t mJul3L15’ 1964, the required state- 
with t v ? on or before such date 
return16 distrlĉ  director with whom the
^urn was filed.
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(iv) I f  a member of the affiliated group 
(including thé common parent) makes 
its income tax return on the basis of a 
52-53-week taxable year, the principles 
of section 441(f) (2) (A) (ii) and para
graph (b) (1) of § 1.441-2 apply in deter
mining the last day of such a taxable’ 
year.

(2) Estimate of used section 38 prop
erty to be placed in service, (i) For pirn- 
poses of subparagraph ( 1) of this 
paragraph, if the taxable year of a mem
ber of the affiliated group (within which 
falls the last day of the common parent’s 
taxable year) ends later than the 30th 
day preceding the date on which the 
common parent’s income tax return for 
such year is due (including extensions 
of tim e), such member shall use (if the 
total cost of used section 38 property 
actually placed in service during its taxa
ble year is not known), as the cost of 
used section 38 property placed in serv
ice by it during its taxable year, an esti
mate of the cost of such property to be 
placed in service by it during such year. 
Such estimate shall be made on the basis 
of the facts and circumstances known as 
of the time of the estimate. Any such 
estimate shall also be used in determin
ing the total cost of used section 38 prop
erty placed in service by all members of 
the affiliated group for thejr taxable 
years ending with, or within which falls, 
the last day of such taxable year of the 
common parent.

(ii) I f  an estimate is used by any 
member of an affiliated group pursuant 
to subdivision (i) of this subparagraph, 
each member may later file an original 
or amended return in which the appor
tionment of the $50,000 amount is based 
upon the cost of used section 38 property 
actually placed in service by all members 
of the affiliated group during their tax
able years which end with, or within 
which falls, the last day of the common 
parent’s taxable year. Such amended 
apportionment shall be made only if the 
common parent, and each member of 
the group whose limitation would be 
changed, file original or amended returns 
which reflect the amended apportion
ment based upon the cost of the used 
section 38 property actually placed in 
service by the group. In such case, a new 
statement (reflecting the amended ap
portionment) shall be attached to the 
original or amended return of the com
mon parent and a copy of such statement 
shall be retained by each such member 
pursuant to the requirements in sub- 
paragraph ( 1) (iii) of this paragraph.

(3) Short taxable year. I f  (i) the 
return of a corporation is for a short 
period, (ii) such corporation is a member 
of an affiliated group as of the last day 
of such period, and (iii) the last day of 
the taxable year of the common parent 
of the group does not end with or within 
such short period, then such corpora
tion’s taxable year shall, for purposes of 
this paragraph, be considered as ending 
with the last day of -the common parent’s 
taxable year within which falls such 
short period. Such corporation will 
thus be considered to be a member of the 
affiliated group as o f,the last day of 
the common parent’s taxable year and 
may be apportioned part of the $50,000
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amount under subparagraph ( 1) (ii) of 
this paragraph. However, if such corpo
ration’s income tax return is due (in
cluding extensions of time) before the 
income tax return of the common parent 
is filed, then such corporation shall be 
considered to have placed no used sec
tion 38 property in service and no part 
of the $50,000 amount shall be appor
tioned to such corporation unless such 
corporation files (on or after the date 
the common parent files its return) an 
amended return reflecting the cost of 
used section 38 property placed in serv
ice by it during its short period and such 
cost is taken into account by the common 
parent in apportioning the $50,000 
amount.

(4) Two or more common parents. I f  
a corporation during its taxable year is 
a member of two or more affiliated groups 
as of the last day of the taxable year of 
the common parent of each such group, 
such corporation shall be considered to 
be a member of only the affiliated group 
whose common parent’s taxable year 
ends earliest in such corporation’s tax
able year.

(5) Nonresident foreign corporation.
(1) A foreign corporation not engaged 
in trade or business within the United 
States (hereinafter referred to in this 
subparagraph as a “nonresident foreign 
corporation” ) which is not a common 
parent need not retain as a part of its 
records a copy of the statement required 
by subparagraph ( 1) (iii) of this para
graph.

(ii) A nonresident foreign corporation 
which is a common parent of an affiliated 
group shall be considered to have a tax
able year ending December 31.

(iii) I f  a nonresident foreign corpo
ration is a common parent of an affiliated 
group, the statement required by sub- 
paragraph ( 1) (iii) (or (2 ) ( i i ) ) of this 
paragraph shall be filed with the Direc
tor, International Operations Division, 
Internal Revenue Service, Washington, 
D.C., 20225. The statement required by 
subparagraph ( 1) (iii) shall be due on or 
before the 75th day after the end of its 
taxable year (as determined under sub
division (ii) o f this subparagraph), or 
on or before July 15, 1064, whichever is 
later. For purposes of subparagraph
(2 ) of this paragraph, this statement 
shall be considered the return of such 
corporation.

(6 ) Definition of affiliated group. For 
purposes of this section, an affiliated 
group means one defined in section 
1504(a), except that (i) the' phrase 
“more than 50 percent” shall be sub
stituted for the phrase “at least 80 per
cent” each place it appears in section 
1504(a), and (ii) all corporations shall 
be treated as includible corporations 
(without any exclusion under section 
1504(b)). Thus, a foreign corporation 
or a corporation exempt from taxation 
under section 501 may be a member of an 
affiliated group for purposes of this sec
tion even though under section 1504(b) 
neither corporation would be an includ
ible corporation.

(7) Affiliated group filing a consoli
dated return. For the purpose of ap
portioning the $50,000 amount in the 
case of members of an affiliated group
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which join in filing a consolidated re
turn, all such members shall be treated 
as though they were a single member. 
Thus, in determining the limitation on 
the cost of used section 38 property 
which may be taken into account by the 
group filing the consolidated return, the 
apportionment provided in subpara
graph (1) (ii) of this paragraph shall be 
made by using the aggregate cost of such 
property placed in service by all mem
bers of the group filing the consolidated 
return. I f  all members of the affiliated 
group join in filing a consolidated return, 
the group may select the items to be 
taken into account to the extent of an 
aggregate cost of $50,000; if some mem
bers of the affiliated group do not join 
in filing the consolidated return, then 
the members of the group which join in 
filing the consolidated return may select 
the items to be taken into account to the 
extent of the amount apportioned to such 
members under subparagraph ( 1) (ii) of 
this paragraph.

(8) Examples. This paragraph may 
be illustrated by the following examples:

Example (1) .  (1) P, a domestic corpora
tion, flies an income tax return-for its tax
able year ending June 30,1963, during which 
year it places in service used -section 38 prop
erty with a cost of $100,000. On June 30, 
1963, P owns 51 percent of the outstanding 
stock of S, also a domestic corporation. S 
flies a separate income tax return on the 
basis of a fiscal year ending Jply 31, 1963, 
during which year it places in service used 
section 38 property with a cost of $150,000. 
The membership of the affiliated group is 
ascertained as of the close of June 30, 1963, 
the last day of the taxable year of the com
mon parent, P. On that day the affiliated 
group consists of P and 8.

(ii) The cost of used section 38 property 
taken into account by P for its taxable year 
ending June 30,1963, may not exceed $20,000, 
that is, an amount which bears the same 
ratio to $50,000 as the cost of used section 
38 property placed in service by P for its 
taxable year ($100,000) bears to the total 
cost of used section 38 property placed In 
service by all members of the affiliated group 
(P  and S) for their taxable years containing 
June 30., 1963 ($250,000). Similarly, the 
cost of used section 38 property taken into 
account by S  for its taxable year ending 
July 31, 1963, may not exceed $30,000.

Example (2 ), (i )  V, a domestic corpora
tion, flies an income tax return for its tax
able year ending December 31, 1962, during 
which year it places in service used section 
38 property costing $100,000.. On December 
31, 1962, P owns all the outstanding stock 
of S, a domestic corporation which flies a 
separate income tax return for the fiscal 
year ending September 30, 1963. P receives 
no extension of time for filing its return 
due March 15, 1963. Since the taxable year 
of S within which falls December 31, 1962 
(the last day of P ’s taxable year) ends later 
than February 14, 1963 (the 30th day pre
ceding the date on which P ’s return is due), 
S estimates the cost of used section 38 prop
erty which will be placed in service during 
its year. On the basis of the facts and 
circumstances known as of the time of the 
estimate, S estimates that it will place in 
service during such year used section 38 
property costing $150,000.

(ii) The cost of used section 38 property 
taken into account by P  and S for their re
spective taxable years may not exceed $20,000

( >¿$50,000) and $30,000 (^ ^ ,00°  \  $250,000 /  \ $250,000

X $50,000Y  respectively. I f  S actually places
in service during its taxable year used sec

tion 38 property costing more or less than 
$150,000, its income tax return for the year 
ending September 30, 1963, may reflect an 
amended apportionment of the $50,000 lim
itation based upon the cost of used section 
38 property actually placed in service by the 
group, provided that P files an amended 
return to reflect the amended apportion
ment. For example, if S places in service 
used section 38 property costing $200,000, 
the cost of used section 38 property taken 
Into account by P and S for their respec
tive taxable years could not exceed $16,667 
/ $ 100,000  \  /  $200,000[  ”-----L __  x  $50,000 ) and $33,333 I — —------
V$300,000 /  * ’ \  $300,000

X $50,000^, respectively, under an amended 

apportionment.

§ 1.48—4 Election o f lessor o f new sec
tion 38 property to treat lessee as 

, purchaser.
(a) In  general. Under section 48(d), 

a lessor of property may elect to treat 
the lessee of such property as having 
purchased such property for purposes of 
the credit allowed by section 3$ if the 
following conditions are satisfied:

(1) The property must be “section 38 
property” in the hands of the lessor; 
that is, it must be property with respect 
to which depreciation (or amortization 
in lieu of depreciation) is allowable to 
the lessor, it must have a useful life of 
4 years or more in his hands, and in every 
other respect it must meet the require
ments of § 1.48-1. Thus, for example, 
property leased by a municipality to a 
taxpayer for use in what is commonly 
known as an “ industrial park” is not 
eligible for the election since, under para
graph (k) of § 1.48-1, property used by 
a governmental unit is n ot. section 38 
property. In addition, property used by 
the lessee predominantly outside the 
United States is not eligible for the 
election since, under paragraph (g ) of 
§ 1.48-1, such property is not section 38 
property. For purposes of this subpara
graph, if the lessor is an estate or trust, 
depreciation (or amortization in lieu of 
depreciation) will be considered allow
able to the estate or trust even if it is 
apportioned to the beneficiaries or other 
persons.

(2) The property must be “new sec
tion 38 property”  (within the meaning 
of § 1.48-2) in the hands of the lessor; 
that is, either (1) construction, recon
struction, or erection of the property 
must be completed by the lessor after 
December 31, 1961, or (ii) the property 
must be acquired by the lessor after De
cember 31, 1961, and the original use of 
such property must commence with the 
lessor and after such date. See para
graph (b) of this section for the appli
cation of the rules relating to "original 
use” in the case of leased property.

(3) The property would constitute 
“new section 38 property” to the lessee 
if such lessee had actually purchased 
the property. Thus, the election is not 
available if the lessee is not the original 
user of the property. See paragraph (b) 
of this section for the application of the 
rules relating to “original use” in the 
case of leased property. See paragraph
(d) of this section for the determination 
of the estimated useful life of leased 
property h% the hands of the lessee.

(4) A  statement of election to treat 
the lessee as a purchaser has been filed

in the manner and within the time pro
vided in paragraph (f) or (g) of this 
section.

(5 ) The lessor is not a person ref erred 
to in section 46(d), that is, a mutual 
savings bank, cooperative bank, or do
mestic building and loan association to 
which section 593 applies; a "regulated 
investment company or real estate 
investment trust subject to taxation 
under subchapter M, chapter 1 of the 
Code; or a cooperative organization 
described in section 1381(a).

(6 ) In the case of property possession 
of which is transferred by a lessor to a 
lessee before February 26,1964, the lessor 
and lessee do not join in filing a con
solidated income tax return for a period 
which includes the date on which pos
session of such property is transferred 
to the lessee.

The election may be made on a property- 
by-property basis or a general election 
may be made with respect to each tax
able year of a particular lessee. If  the 
conditions of this paragraph have been 
met, the lessee shall be treated as though 
he were the actual owner of the prop
erty for purposes of the credit allowed 
by section 38. Thus, the lessee shall be 
entitled to the credit allowed by section 
38 with respect to such property for the 
taxable year in which he places such 
property in service, and the lessor shall 
not be entitled to a credit allowed by sec
tion 38 with respect to such property. 
Moreover, if the leased property is dis-. 
posed of by the lessee, or if it otherwise 
ceases to be section 38 property in his 
hands, the property will be subject to the 
provisions of section 47 (relating to early 
dispositions, etc.).

(b) Original me. For purposes of this 
section only, the lessor and the lessee 
may both be considered as the original 
users of an item of leased property. The 
determination of whether the lessor 
qualifies as the original user of leased 
property shall be made under paragraph
(b) (7) of § 1.48-2. The determination 
of whether the lessee qualifies as the 
original user of leased property shall be 
made, under paragraph (b) (7) of 
§1.48-2, as if the lessee actually pur
chased the property. Thus, toe lessee 
would not be considered the original 
user of toe property if it has been pre
viously used by the lessor or another 
person, or if it is reconstructed, rebuilt, 
or reconditioned property. However, the 
lessee would be considered the original 
user if he is the first person to use the 
property for its intended function. 
Thus, the fact that the lessor may have, 
for example, tested, stored, or attempted 
to lease toe property to other persons 
will not preclude toe lessee from being 
considered toe original user.

(c) Basis of leased property— (1) 
General rule. I f  a valid election is made 
under this section, the amount of quali
fied investment under section 46(c) with 
respect to the leased property shall be 
determined by reference to the basis of 
such property in the hands of the lessee 
as determined under subparagraph (2), 
or (3) of this paragraph, whichever is 
applicable.

(2) Property transferred before Feb- 
ruary 26, 1964. (i) In toe case of leased
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property possession of which is trans
ferred to the lessee before February 26, 
1964, unless subdivision Cii) of this sub- 
paragraph applies, the basis of the prop
erty in the hands of the lessee shall be 
the basis of the property in .the hands of 
the lessor.

(ii) I f  the property was constructed 
by the lessor (or by a corporation which 
controls or is controlled by the lessor 
within the meaning of section 368(c)), 
the basis of the property in the hands 
of the lessee shall be an amount equal 
to the fair market value of such property 
on the date possession is transferred to 
the lessee. The term “constructed” shall 
be given its commonly accepted meaning, 
that is, to build, manufacture, or erect 
something which did not theretofore 
exist. Thus, reconstruction, rebuilding, 
or reconditioning does not constitute 
“construction” . However, it is not nec
essary that the materials used in con-
struction be new in use.

(3) Property transferred after Febru
ary 25, 1964. (i) In the case of leased
property possession of which is trans
ferred to the lessee after February 
25, 1964, unless subdivision (ii) of this 
subparagraph applies, the basis of the 
property in the hands of the lessee shall 
be an amount equal to the fair market 
value of such property on the date pos
session is transferred to the lessee.

(ii) If  the property is leased by a cor
poration which is a member of an affili
ated group (within the meaning of para
graph (f) (5) of § 1.46-1) to another cor
poration which is a member of the same 
affiliated group on the date possession of 
the property is transferred to the lessee, 
the basis of the property in the hands of 
the lessee shall be the basis of the prop
erty in the hands of the lessor.

(d) Estimated useful life of leased 
Vroperty. The estimated useful life to 
the lessee of property subject to the elec
tion shall be deemed to be the estimated 
useful life in the hands of the lessor for 
purposes of computing depreciation, re
gardless of the term of the lease. The 
lessor shall determine the estimated use
ful life of each leased property on an 
individual basis even though multiple 
asset accounts (including guideline class 
accounts described in Revenue Proce
dure 62-21) are used. However, in the 
case of assets similar in kind contained 
in a multiple asset account, the lessor 
shall assign to each of such assets the, 
average useful life of such assets used in 
computing depreciation. Thus, for ex
ample, if during a taxable year a lessor 

| lea;s.es 10 similar trucks with an average 
estimated useful life for depreciation 

| Purposes of 7 years, based on an esti
mated range of 6 to 8 years, he must as
sn a useful life of 7 years to each of the 

iO trucks.
Lessor itself a lessee. I f  the lessor 

Property is itself a lessee who is 
I ’ unc*er this section, as having 

Purchased such property, and such sub- 
ssor makes a valid selection under tills 

.,c 10n t° treat the sublessee as a pur- 
fun-T’ ̂ en basis and estimated use- 
tho such Pr°Perty in the hands of 

J der SUb*essee shall be determined tui
tion ragraphs (c) and (d) of ***** sec- 

58 if the original lessor had leased

the property directly to the sublessee on 
the date possession of the property is 
transferred to the sublessee. Thus, for 
example, if on March 1, 1964, corpora
tion X  leases property to corporation Y, 
which in turn subleases the property to 
individual A (who is thè first person to 
use the property for its intended func
tion) , and if both X  and Y  make valid 
elections under this section, the basis of 
the property to A is equal to its fair mar
ket value on the date on which posses
sion is transferred from Y  to A (regard
less of whether X  and Y  are members of 
the same affiliated group), and its esti
mated useful life to A is the estimated 
useful life in the hands of X.

(f ) Property-by-property election—
(1) Manner of making election. The 
election of a lessor with respect to a par
ticular property (or properties) shall be 
made by filing a statement with the les
see, signed by the lessor and including 
the written consent of the lessee, con
taining the following information:

(1) The name, address, and taxpayer 
account number of the lessor and the 
lessee:

(ii) The district director’s office with 
which the income tax returns of the les
sor and the lessee are filed;

(iii) A description of each property 
with respect to which the election is be
ing made;

(iv) The date on which possession of 
the property (or properties) is trans
ferred to the lessee;

(v) The estimated useful life category 
of the property (or properties) in the 
hands of the lessor, that is, 4 years or 
more but less than 6 years, 6 years or 
more but less than 8 years, or 8 years or 
more; except that, in the case of prop
erty possession of which is transferred to 
the lessee before January 1, 1964, the 
lessor may, at his option, use the esti
mated useful life of the property (or 
properties) in the hands of the lessor 
expressed in terms of years;

(vi) The basis of the leased property 
in the hands of the lessee tor sublessee) 
as determined under paragraph (c) of 
this section; and

(vii) I f  the lessor is itself a lessee, 
the name, address, and taxpayer account 
number of the original lessor, and the 
district director’s office with which the 
income tax return of such original les* 
sor is filed.

(2) Time for making election. The 
statement referred to in subparagraph
( 1) of this paragraph shall be filed with 
the lessee on or before the 60th day after 
possession of the property is transferred 
to the lessee, or on or before July 15, 
1964, whichever is later.
. (3) Election is irrevocable. An elec

tion under this paragraph shall be irrev
ocable as of the time the statement 
referred to in subparagraph (1) of this 
paragraph is filed with the lessee.

(g) General election— (1) In  general. 
In lieu of making elections on a prop
erty-by-property basis in the manner 
and time prescribed in paragraph (f )  of 
this section, a lessor may, with respect 
to a particular taxable year of a particu
lar lessee, make a general election to 
treat such lessee as having purchased all 
properties possession of which is trans

ferred under lease by the lessor to the 
lessee during such taxable year of the 
lessee. An election under this paragraph 
may be made only with respect to tax
able years of a lessee ending after March 
31, 1963, and only with respect to prop
erties possession of which is transferred 
under lease to such lessee after such 
date.

(2) Manner and time for making gen
eral election. The general election of a 
lessor with respect to a taxable year of 
a lessee shall be made by filing a state
ment with the lessee, signed by the lessor 
and including the written consent of the 
lessee, on or before the 60th day after 
the first transfer under lease (during 
such year) to the lessee of possession of 
property eligible for the general election 
under subparagraph ( 1) of this para
graph, or on or before July 15, 1964, 
whichever is later. Such statement of 
general election shall contain:

(i) The name, address, and taxpayer 
account number of the lessor and the 
lessee;

(ii) The taxable year of the lessee 
with respect to which such general elec
tion is made;

(iii) The district director’s office 
with which the income tax returns of 
the lessor and the lessee are filed;

(iv) I f  the lessor is itself a lessee, the 
name, address, and taxpayer account 
number of the original lessor, and tha 
district director’s office with which the 
income tax return of such original lessor 
is filed.

(3) ' Election is irrevocable. A  gen
eral election under this paragraph shall 
be irrevocable as of the time the state
ment referred to in subparagraph (2 ) 
of this paragraph is filed with the lessee 
and shall be binding on the lessor and 
the lessee for the entire taxable year of 
the lessee with respect to which such 
general election is made.

(4) Information requirement. I f  a 
lessor, with respect to a taxable year of 
a lessee, makes a general election under 
this paragraph, such lessor shall provide 
such lessee, on or before the 60th day 
after the last day of the lessee’s taxable 
year, or on or before July 15, 1964, 
whichever is later, with a statement (or 
statements) containing the information 
required by paragraph (f ) ( 1) (iii), (iv ),
(v) and (vi) of this section with respect

’to all properties possession of which is 
transferred under lease by the lessor to 
the lessee during, such taxable year.

(h) Signature. The statement re
ferred to in paragraph (f )  ( 1) or (g) (2 ) 
of this section shall not be valid unless 
signed by both the lessor and the lessee. 
The signature of the lessee shall con
stitute the consent of the lessee to the 
election. The statement shall be signed 
by the taxpayer or a duly authorized 
agent of the taxpayer. For purposes of 
this section, a facsimile signature may be 
used in lieu of a signature manually 
executed and, if used, shall be as binding 
as a signature- manually executed.

(i) [Reserved]
(j) Record requirements. The lessor 

and the lessee shall keep as a part of 
their records the statement referred to 
in paragraph ( f ) ( 1) ,  or the statements 
referred to in paragraphs (g) (2 ) and
(g) (4), of this section. The lessor shall
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attach to his income tax return a sum
mary statement of all property leased 
during his taxable year with respect to 
which an election is made. However, if  
the due date of the return (including 
extensions of time) is before July 15, 
1964, the summary statement may be 
filed on or before such date with the 
district director with whom the return 
has been filed. Such summary state
ment shall contain the following infor
mation: (1) The name, address, and 
taxpayer account number of the lessor; 
and (2 ) in numerical account number 
order, each lessee’s account number, 
name, and address, the estimated useful 
life category of the property (or,if appli
cable, the estimated useful life expressed 
in years), and the basis or fair market 
value of the property, whichever is 
applicable.

(k) Adjustment of rental deductions—
(1) In  general. The rules of this para
graph apply only to section 38 property 
placed in service before January 1, 1964, 
and with respect to any such property 
only for taxable years of a lessee be
ginning before January. 1, 1964. I f  a 
lessor makes a valid election under this 
section with respect to property placed 
in service by the lessee before January 
1, 1964, section 48(g). and § 1.48-7 (re
lating to adjustments to basis of prop
erty) shall not apply to the lessor with 
respect to such property. Thus, the 
lessor is not required to reduce under 
section 48(g) (1) the basis of such prop
erty. However, if such an election is 
made, the deductions otherwise allowable 
under section 162 to the lessee for 
amounts paid or accrued to the lessor 
under the lease shall be adjusted in the 
manner provided in this paragraph. For 
special adjustment for taxable years 
beginning after December 31, 1963, see 
section 203(a) (2) (B) of the Revenue Act 
of 1964 (78 Stat. 33).

(2) Decrease in rental deduction, (i) 
The deductions otherwise allowable un
der section 162 to the lessee for amounts 
paid or accrued to the lessor under the 
lease with respect to leased property 
placed in service before January 1, 1964, 
shall be decreased under subdivision (ii) 
or (iii) of this subparagraph, whichever 
is applicable, by an amount determined 
by reference to the credit earned on the 
leased property. The “credit earned” 
on the leased property is determined by 
multiplying the qualified investment (as 
defined in section 46(c)) with respect to 
such property by 7 percent. Thus, the 
credit earned (and the decrease in de
ductions) is determined without regard 
to the limitation based on tax which, 
under section 46(a)(2 ), may limit the 
amount of the credit the lessee may take 
into account in any one year.

(ii) If, in the case of property placed 
in service before January 1, 1964, the 
lessor, under paragraph (f) (1) (v) of this 
section, supplies the lessee with the use
ful life of such property expressed in 
years, then for each taxable year begin
ning before January ! ,  1964, any part of 
which falls within a period beginning 
with the month in which the leased prop
erty is placed in service by the lessee and 
ending with the close of the estimated 
useful life of such property (as deter
mined under paragraph (d) of this sec-
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tion ), the lessee shall decrease the 
deduction otherwise allowable under 
section 162 for each such taxable year 
with respect to such property. The de
crease for each such taxable year shall 
be equal to (a) the credit earned, divided 
by (b) the estimated useful life of the 
property (expressed in months), multi
plied by (c) the number of calendar 
months in which the leased property 
was held by the lessee during such tax
able year. Thus, if leased property with 
a basis of $27,000 in the hands of a 
calendar-year lessee, and with an esti
mated useful life of 10 years, is placed in 
service by the lessee on July 15,1963, the 
lessee must decrease his section 162 de
duction with respect to the leased prop
erty for the taxable year 1963 by $94.50 
($1;890 credit earned, divided by 120, 
multiplied by 6 ).

(iii) If, in the case of property placed 
in service before January 1, 1964, the 
lessor, under paragraph ( f ) ( 1) tv) of this 
section, supplies the lessee with the use
fu l life category of such property, then 
for each taxable year beginning before 
January 1,1964, during a period equal to 
the shortest life of the useful life cate
gory used by the lessee in computing 
qualified investment under section 46(c) 
with respect to the leased property, the 
lessee shall decrease the deduction other
wise allowable under section 162 for such 
taxable, year with respect to such prop
erty. The decrease for each such tax
able year shall be equal to the credit 
earned divided by such shortest life, that 
is, 4, 6 , or 8. Such decreases shall begin 
with the taxable year during which the 
lessee places the property in service. 
Thus, if leased property with a basis of 
$30,000 to the lessee, and an estimated 
useful life falling within the 4 years or 
more but less than 6 years useful life 
category, is placed in service by the lessee 
within the lessee’s taxable year ending 
December 31, 1962, the lessee must de
crease his section 162 deduction with 
respect to the leased property for each 
of the taxable years 1962 and 1963 by 
$175 ($700 credit earned divided by 4).

(iv) To the extent that a required de
crease, under subdivision (ii) or (iii) of 
this subparagraph, is not taken into 
account for any taxable year beginning 
before January 1, 1964, because the 
deduction otherwise allowable under sec
tion 162 for such taxable year with 
respect to the leased property is less 
than the required decrease for such tax
able year, then the balance of the re
quired decrease not taken into account 
for such taxable year shall decrease the 
amount otherwise allowable as a deduc
tion under section 162 with respect to 
such property for the next succeeding 
taxable year (or years) beginning before 
January 1, 1964, M  any, for which a 
deduction is allowable with respect to 
such property. Thus, if the required 
decrease with respect to leased property 
is $200 for 1962 but the lessee’s deduction 
otherwise allowable under section 162 for 
such taxable year with respect to such 
property is only $50, the balance of $150 
must be applied in 1963 to decrease the 
deduction otherwise allowable to the 
lessee with respect to the leased property 
for such taxable year.

(v) See paragraph (b) of § 1.48-7 for 
reduction of basis in the case of an actual 
purchase of leased property by a lessee 
(in a taxable year of such lessee 
beginning before January 1, 1964) who 
has been treated as a purchaser of such 
property under this section.

(3) Increase in rental deduction. If, 
in any taxable year of a lessee beginning 
before January 1,1964, section 47 applies 
(because of an early disposition, etc., of 
the leased property) to property which 
is subject to a valid election under this 
section, and if as a result of the applica
tion of section 47 the lessee’s tax for the 
taxable year is increased or a credit 
carryback or carryover is adjusted, then 
an appropriate increase in the lessee’s 
deduction otherwise allowable under 
section 162 for such taxable year with 
respect to the leased property shall be 
made.

(1) Examples. The provisions of this 
section may be illustrated by the follow
ing examples:

Example (1). X  Corporation is engaged in 
the business of manufacturing and leasing 
new and reconstructed equipment which in 
its hands has an estimated useful life of 12 
years. After December 31, 1961, X  Corpora
tion constructs machine no. 1 at a cost of 
$20,000 and reconstructs machine no. 2 at 
a cost of $5,000. On February 15, 1962, Y 
Corporation, a calendar-year taxpayer, leases 
both machines from X  Corporation and 
places them in service. The fair market 
value of machine no. !_ on the date on which 
possession is transferred to Y  is $25,200. Ma
chine no. 1 would qualify as new section 38 
property in Y ’s hands if it had been pur
chased by Y. If X  elects to treat Y  as the 
purchaser of machine-no. 1, under paragraph 
(c) (2) (ii) of this section such machine will 
have a basis of $25,200 in Y ’s hands. Under 
paragraph ( f )  (1) (v ) of this section, X sup
plies Y  with an estimated useful life of 12 
years (expressed in years rather than useful 
life category) with respect to machine no. 1 
for purposes of determining Y s  qualified in
vestment. Y ’s credit earned with respect to 
the property is $1,764 (7 percent of $25,200). 
Under paragraph (k ) (2) (ii) of this section, 
Y ’s deduction attributable to the leased prop
erty for 1962 will be decreased by $134.75 
(credit earned of $1,764, divided by 144. 
multiplied by 11), and for 1963 such de
duction will be decreased by $147 ($1,764, 
divided by 144, multiplied by 12). The elec
tion is not available with respect to machine 
no. 2 since a reconstructed machine would 
not constitute new section 38 property if X 
had purchased it. In such case, while X 
cannot make the election to treat Y  as a 
purchaser, X  would be entitled to a credit 
under section 38 based on its expenditure of 
$5,000 as an investment in new section 38 
property, since such amount represents cost 
of ^construction after December 31, 1961.

Example (2 ). Assume the same facts as 
in example (1) except that under paragraph 
( f )  (1) (v ) of this section, X  supplies Y  with 
an estimated useful life category of 8 years 
or more (rather than an estimated useful 
life expressed in years) with respect to 
machine no. 1 for purposes of determining 
Y ’s qualified investment. Under paragraph 
(k ) (2) (iii) of this section, Y ’s deduction 
attributable to the leased property will he 
decreased by $220.50 (credit earned of $1,764, 
divided by 8) for each of its taxable years 
1962 and 1963.

§ 1.48—5 Electing small business corpo
rations.

(a) In  general. (1) In the case of an 
electing small business corporation (as 
defined in section 1371(b)), the basis of
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"new section 38 property” and the cost 
of “used seetion 38 property” placed in 
service during the taxable year shall be 
apportioned pro rata among the persons 
who are shareholders of such corpora
tion on the last day of such corporation’s 
taxable year. Section 38 property shall 
not (by reason of such apportionment) 
lose its character as new section 38 prop
erty or used section 38 property, as the 
case may be. Thè estimated useful life 
of such property in the hands of a share
holder shall be deemed to be the esti
mated useful life of such property in the 
hands of the electing small business 
corporation. The bases of all new sec
tion 38 properties which have a useful 
life falling within a particular useful 
life category shall be aggregated; like
wise, the cost of all used section 3B prop
erties which have a useful life falling 
within a particular useful life category 
shall be aggregated. The total bases of 
new section 38 properties within each 
useful life category and the total cost of 
used section 38 properties within each 
useful life category shall be apportioned 
separately. The useful life categories 
are: (i) 4 years or more but less than 
6 years; (ii) 6 years or more but less 
than 8 years; and (iii) 8 years or more. 
There shall be apportioned to each per
son who is a shareholder of the elect
ing small business corporation on the 
last day of the taxable year of such cor
poration, for his taxable year in which 
or with which the taxable year of such 
corporation ends, his pro rata share of 
the total bases of new section 38 proper
ties within each useful life category, and 
his pro rata share of the total cost of 
used section 38 properties within each 
useful life category. In  determining who 
are shareholders of an electing small 
business corporation on the last day of 
its taxable year, the rules of paragraph
(d) (1) qf § 1.1371-1 and of paragraph
(a)(2) of § 1.1373-1 shall apply.

(2) The total cost of used section 38 
property that may be apportioned by an 
electing small business corporation to 
its shareholders for any taxable year of 
such corporation shall not exceed $50,-
000. I f  the total cost of used section 38 
property placed in service during the 
taxable year by the electing'small busi
ness corporation exceeds $50,000 such 
corporation must select, under para
graph (c) (4) of § 1.48-3, the used sec
tion 38 property the cost of which is to 
be apportioned to its shareholders.

(3) A shareholder to whom the basis 
(or cost) of section 38 property is ap
portioned shall, for purposes of the credit 
allowed by section 38, be treated as the 
taxpayer with respect to such property. 
Thus, the total cost of used section 38 
Property apportioned to him by the elect
ing small business corporation must be 
taken into account as cost of used sec
tion 38 property in determining whether 
the $50,000 limitation on the cost of used 
section 38 property which may be taken 
into account by the shareholder in com
puting qualified investment for any tax
able year is exceeded. I f  a shareholder 
takes into account in determining his 
Qualified investment any portion of the 
basis (or cost) of section 38 property 
Placed in service by an electing small
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business corporation and if such prop
erty subsequently is disposed of or other
wise ceases to be section 38 property in 
the hands of the corporation, such share
holder shall be subject to the provisions 
of section 47.

<b) Summary statement. An electing 
small business corporation shall attach 
to its return a statement showing the 
apportionment to each shareholder of 
the total bases of new, and the total 
cost of used, section 38 properties within 
each useful life category.

(c) Example. This section may be 
illustrated by the following example:

Example. (1) X  Corporation, an electing 
small business corporation which makes its 
return on the basis of the calendar year, 
acquires and places in service on June 1, 
1962, three new assets which qualify as 
new section 38 property and three used

assets which qualify as used section 88 prop
erty. The basis of each new, and the cost 
of each used, section 38 property and the 
estimated useful life of each property are 
as follows:

Asset No. Basis (or Estimated
cost) useful life

1 (new)________ ___________ $30,000 4 years.
2 (new) ____________________ 30,000 4 years.
3 (new)____________________ 30,000 8 years.
4 (used)____________________ 12,000 6 years.
5 (used)____________________ 12,000 6 years.
6 (used)____________________ 12,000 8 years.

On December 31, 1962, X  Corporation has 10 
shares of stock outstanding which are owned 
as follows: A owns 3 shares, B owns 2 shares, 
and C owns 5 shares.

(2) Under this section, the total bases 
of the new, and the total cost of the used, 
section 38 properties are apportioned to the 
shareholders of X  Corporation as follows:

Useful life category
New— 
4 to 6 
years

New—8 
years or 
more

Used— 
6 to 8 
years

Used—8 
years or 
more

$60,000 $30,000 $24,000 - $12,000

18,000
12,000
30,000

9.000
6.000 

15,000

7,200
4,800

12,000

3,600
2,400
6,000

RharAhnlrter H (9!/in) _________  _ ____
0 (5/10) . _____

Assume that shareholders A, B  and C did 
not place in service during their taxable 
years in which falls December 31, 1962 (the 
last day of X  Corporation’s taxable year) any 
section 88 property and that such sharehold
ers did not own any interests in other elect
ing small business corporations, partnerships, 
estates, or trusts. Under section 46(c), the 
qualified investment of shareholder A  is 
$23,400, of shareholder B is $15,600, and of 
shareholder C is $39,000, computed as 
follows:

Shareholder A

Basis (or cost)
Applicable
percentage

Qualified
invest
ment

$18,000 (new)_______________ 33% $6,000
$9,000 (new)________________ 100 9,000
$7,200 (used)........ ....... ...... 66% 4,800
$3,600 (used)_______________ 100 3,600

23,400

Shareholder B

$12,000 (new)_______________ 33% $4,000
$6,000 (new)..I______________ 100 6,000
$4,800 (used)________________ 66% 3,200
$2,400 (used)________________ 100 2,400

15,600
r

Shareholder O

$30,000 (new)_______________ 33% $10,000
$15,000 (new)_____________ — 100 15,000
$12,0Q0 (used)...................... 66% 8,000
$6,000 (used)....................... 100 6,000

39,000

§ 1.48—6 Estates and trusts.

(a) In  general. (1) In the case of an 
estate or trust, the basis of “new section 
38 property” and the cost of “used sec
tion 38 property”  placed in service during 
the taxable year shall be apportioned 
among the estate or trust and its bene
ficiaries on the basis of the income of 
such estate or trust allocable to each. 
Section 38 property shall not (by reason

of such apportionment) lose its char
acter as new section 38 property or used 
section 38 property, as the case inay be. 
The estimated useful life of such prop
erty in the hands of a beneficiary shall 
be deemed to be the estimated useful 
life of such property in the hands of the 
estate or .trust. The bases of all new 
section 38 properties which have a use
ful life falling within a particular useful 
life category shall Tie aggregated; like
wise, the cost of all used section 38 prop
erties which have a useful life falling 
within a particular useful life category 
shall be aggregated. The total bases of 
new section 38 properties within each 
useful life category and the total cost of 
used section 38 properties within each 
useful life category shall be apportioned 
separately. The useful life categories 
are: (i) 4 years or more but less than 
6 years; (ii) 6 years or more but less 
than 8 years; and (iii) 8 years or more. 
There shall be apportioned to the estate 
or trust for its taxable year, and to each 
beneficiary of such estate or trust for his 
taxable year in which or with which the 
taxable year of suéh estate or trust ends, 
his share (as determined under para
graph (b) of this section) of the total 
bases of new section 38 properties within 
each useful life category, and his share 
of the total cost of used section 38 prop
erties within each useful life category.

(2) The total cost of used section 38 
property that may be “apportioned among 
an estate or trust and its beneficiaries 
for any taxable year of such estate or 
trust shall not exceed $50,000. I f  the 
total cost of used section 38 property 
placed in service during the taxable year 
by the estate or trust exceeds $50,000, 
such estate or trust must select, under 
paragraph (c) (4) of § 1.48-3, the used 
section 38 property the cost of which is 
to be apportioned among such estate or 
trust and its beneficiaries.

(3) A  beneficiary to whom the basis 
(or cost) of section 38 property is appor-
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tioned shall, for purposes of the credit 
allowed by section 38, be treated as the 
taxpayer with respect to such property. 
Thus, the total cost of used section 38 
property apportioned to him by the 
estate or trust must be taken into ac
count as cost of used section 38 property 
in determining whether the $50,000 
limitation on the cost of used property 
which may be taken into account by the 
beneficiary in computing qualified invest
ment for any taxable year is exceeded. 
I f  a beneficiary takes into account in 
determining his qualified investment any 
portion of the basis (or cost) of section 
38 property placed in service by an estate 
or trust and if such property- sub
sequently is disposed of or otherwise 
ceases to be section 38 property in the 
hands of the estate or trust, such bene
ficiary shall be subject to the provisions 
of section 47.

(4) For purposes of this section, the 
term “beneficiary” includes heir, legatee, 
and devisee.

(b) Share. A trust’s, estate’s, or 
beneficiary’s share of the total bases of 
new section 38 properties, and the total 
cost of used section 38 properties, within 
a useful life category shall be—

(1) The total bases of new (or the 
total cost of used) section 38 properties 
which have a useful life falling within 
such useful life category placed in serv
ice in the taxable year' of the estate or 
trust, multiplied by

(2) The amount of income allocable 
to such estate or trust or to such bene
ficiary for such taxable year, divided by

(3) The sum o f the amounts of in- 
copie allocable to such estate or trust 
and all its beneficiaries taken into ac
count under subparagraph (2 ) of this 
paragraph.

(c) Limitation based on amount of 
tax. Under section 48(f) (3 ),in  the case 
of an estate or trust the $25,000 amount 
specified in section 46(a) (2) (A ) and 
(B ) , relating to limitation based on 
amount of tax, shall be reduced for the 
taxable year to

i l )  $25,000, multiplied by
(2) The qualified investment with re

spect to the total bases of new section 38 
properties plus the qualified investment

with respect to the total cost of used 
section 88  properties, apportioned to 
such estate or trust under paragraph 
(a) of this section, divided by

(3) The qualified investment with re
spect to the total bases of all new sec
tion 38 properties plus the qualified in
vestment with respect to the total cost 
of all used section 38 properties, appor
tioned among such estate or trust and 
its beneficiaries.
For purposes of subparagraph (3) of this 
paragraph, cost of used section 38 prop
erty shall not be considered as appor
tioned to any beneficiary to the extent 
that such cost is not taken into account 
by such beneficiary in computing quali
fied investment in used section 38 
property.

(d) Summary statement. An estate 
or trust shall attach to its return a state
ment showing the apportionment to such 
estate or trust and to each beneficiary of 
the total bases of new, and the total cost 
of used, section 38 properties within each 
useful life category.

(e) Example. This section may be 
illustrated by the following example:

Example. (1) XYZ Trust, which makes 
its return on the basis of the calendar year, 
acquires and places in service on June 1, 
1962, three new assets which qualify as new 
section 38 property and three used assets 
which qualify as used section 38 property. 
The basis of the new, and the cost of the 
used, section 38 property and the estimated 
useful life of each property are as follows:

Asset No. Basis (or 
cost)

Estimated 
useful life

1 (new)...... ........._....... ..... $30,000
30.000
30.000
12.000 
12,000 
12,000

4 years. 
4 years. 
8 years. 
6 years. 
6 years. 
8 years.

2 (new)...... .......................
3 (new)..____ _______
4 (lisedT
5 (used)________________
6 (used)..

For the taxable year 1962 the income of XYZ  
Trust is $20,000 which is allocable as follows: 
$10,000 to XYZ Trust, $6,000 to beneficiary 
A, and $4,000 to beneficiary B. Beneficiaries 
A and B make their returns on the basis of 
a calendar year.

(2) Under this section, the total bases of 
the new, and the total cost of the used, sec
tion 38 properties are apportioned to XYZ  
Trust and its beneficiaries as follows:

Useful life category

Total bases or total cost.

XYZ Trust ( $10,000\
\ 20,000/

Beneficiary A / $6,000 \
\ 20,000/

Beneficiary B / $4,000 \
V 20,000/

Assume that beneficiary A placed in service 
during his taxable year 1962 new section 38 
property with a basis of $10,000 and an esti
mated useful life of 8 years. Also, assume 
that beneficiary B did not place in service 
during his taxable year 1962 any section 38 
property and that beneficiaries A  and B did 
not own any interests in other trusts, estates, 
partnerships, or electing small business cor
porations. Under section 46(c), the quali
fied investment of XYZ Trust is $39,000, of 
beneficiary A is $33,400, and of beneficiary B 
is $15,600, computed as follows:

New— 
4 to 6 
years

New—8 
years or 
more

Used— 
6 to 8 
years

Used—8 
years or* 
more

$60,000 $30,000 $24,000 $12,000

30,000 15,000 12,000 6,000

18,000 9,000 7,200 3,600

12,000 6,000 4,800 2,400

XYZ T rust

Basis (or cost)
Applicable
percentage

Qualified
invest
ment

$30,000 (new)_______________ 33%
100
66%

100

$10,000
.15,000

8,000
6,000

$12)oOO Insedi__

39,000

Beneficiary A

$18,000 CnewV .. 33%
100
66%

100

100

$6,000 
9,000 
4,800 

' 3,600
23,400
10,000

$9,000 (new)___
$7,200 (used).......................
$3,600 (used)....... ..............

$10,000 (new).......................

Total____ _____ _______ 33,400

Beneficiary B

$12,000 (new)________ ____ _ 33% $4,000
$6,000 (new)............. ........ . 100 6,000
$4,800 (used)............... ....... 66% 3,200
$2,400 (used)................... . 100 2,400

15,600

(4) In the case of XYZ Trust, the $25,000 
amount specified in section 46 (a )(2 ) (A) 
and (B ) is reduced to $12,500, computed as 
follows: (i)  $25,000, multiplied by (ii)
$39,000 (qualified investment apportioned to 
the trust), divided by (iii) $78,000 (total 
qualified investment apportioned among 
such trust ($39,000), beneficiary A ($23,400), 
and beneficiary B ($15,600)).

§ 1.48—7 Adjustment to basis.

(a) Reduction of basis; general— (.1) 
In  general. Under section 48(g)(1), the 
basis of “ section 38 property” placed in 
service before January^ 1, 1964, shall be 
reduced by an amount equal to 7 percent 
of the “qualified investment” with re
spect to such property. The reduction 
in basis shall be made as of the time 
such property is placed in service by 
the taxpayer. The basis of such prop
erty must be reduced by 7 percent of the 
qualified investment even though the, 
limitation based on amount of tax under 
section 46(a) (2) reduces the amount of 
the credit allowed by section 38 for the 
taxable year in which the property is 
placed in service. The reduction in 
basis of section 38 property placed in 
service before January 1, 1964, shall be 
taken into account for all purposes of 
subtitle A of the Code, except in com
puting (or recomputing in the case of 
early dispositions, etc.) the qualified 
investment with respect to such prop
erty. Thus, such reduction in basis is 
taken into account in determining a 
reasonable allowance for depreciation 
under section 167, except that the addi
tional amount allowed under section 179 
(relating to additional first-year depre
ciation allowance for small business) 
with respect to the cost of certain prop
erty is determined without regard to 
such reduction in basis. Section 48(g) 
( 1) and this section do not apply to sec
tion 38 property placed in service after 
December 31,1963. For increase in basis 
of property to which this section applies, 
see section 203(a) (2) (A ) of the Revenue 
Act of 1964 (78 Stat. 33).

(2) Special rules. For purposes of 
applying subparagraph ( 1) of this para
graph—

(i) If, under § 1.48-4, the lessor of new 
section 38 property makes a valid elec
tion to treat the lessee as having pur
chased such property for purposes of the 
credit allowed by section 38, the basis of 
such property shall not be reduced.

(ii) I f  property is used section 38 
property and if the cost, or any part
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thereof, of such property is not, because 
of the application of the $50,000 limita
tion on the cost of used section 38 prop
erty, taken into account in computing 
qualified investment (see paragraph (c) 
of § 1.48-3) by the person who placed 
such property in service or by a person to 
whom the cost of such property was 
apportioned, no reduction shall be made 
to the basis of such property to the ex
tent such cost, or any part thereof, is 
not so taken into account.

(iii) In the case of used section 38 
property within a particular useful life* 
category the cost of which is apportioned 
by an electing small business corpora
tion, estate, or trust, if any part of such 
cost is not taken into account in com
puting qualified investment (because of 
the $50,000 limitation) by a shareholder 
or beneficiary, the electing small business 
corporation, estate, or trust shall choose, 
to the extent such cost is not so taken 
into account, the item (or items) of used 
section 38 property, within such useful 
life category, with respect to which no 
reduction in basis shall be made.

(iv) The basis of section 38 property, 
which is disposed of or otherwise ceases 
to be section 38 property in the taxable 
year in which it is placed in service 
(except where section 47(b) or 46(c) (4) 
applies), shall not be reduced. See par
agraph (a) (2) of § 1.46-3.

(3) Examples. This paragraph may 
be illustrated by the following examples:

Example (1) .  ( i )  X  Corporation, which 
makes its return on the basis of the calendar 
year, acquires and places in service on Jan
uary 2, 1962, an item of new section 38 prop
erty with a basis of $10,000 and a useful life 
of 10 years. The amount of qualified invest
ment with respect to such asset is $10,000 
($10,000 basis multiplied by 100 percent 
applicable percentage). For the taxable year 
1962, X Corporation is allowed under section 
38 a credit of $700 (7 percent of $10,000) 
against its liability for tax of $1,000.

(ii) Under section 4 8 (g )(1 ), the basis 
of the property is reduced to $9,300 ($10,000, 
minus $700). Thus, for purposes of deter
mining a reasonable allowance for deprecia
tion under section 167 with respect to such 
property for the taxable year 1962, its ad
justed basis is $9,300.

Example (2 ). (i )  Thè facts are the same 
as in example (1) except that for the tax
able year 1962 X  Corporation’s liability for 
tax under section 48(a) (3) is $500. There
fore, the credit allowed by section 38 against 
X Corporation’s liability for tax for 1962 is 
limited to $500 and the excess of $200 ($700 
credit earned minus $500 limitation) is an 
investment credit carryover. - 

(ii) The result is the same as in example 
(l). that is, under section 4 8 (g )(1 ), the 
oasis of the property is reduced to $9,300 
($10,000 minus $700). |

Example (3) .  (1) The facts are the same 
ss in example (1) except that the property 

for purposes of depreciation, placed in 
* “A tipie asset account. On January 1, 
1962, the cost or other basis of the property 
m such account amounted to $50,000 and no 
ther additions or retirements were reflected 

m such account during 1962.
(11) Under section 4 8 (g )(1 ), since the 

° f the ProPerty* is reduced to $9,300 
cif « I ® 'mirms $700), the cost or other basis 
is i e ProPerty in the multiple asset account 
£  increased to $59,300 ($50,000 plus $9,300) 
„„. Purposes of computing depreciation 

section 167.
Example (4) . ( i )  The facts are the same 
n example (1) except that X  Corporation

makes a valid election under paragraph 
(a ) of S 1.179-4 to claim an additional first- 
year depreciation allowance with respect to 
the entire cost of the property.

(ii) Under section 4 8 (g )(1 ), the basis of 
the property is reduced to $9,300 ($10,000 
minus $700). In addition, $2,000 (20 per
cent of $10,000) is allowed as an additional 
first-year depreciation allowance. Thus, for 
purposes of determining a reasonable allow
ance for depreciation under section 167

Assume that shareholders A, B, and C did 
not place in service during their taxable 
years ending December 31, 1962, any section 
38 property and that such shareholders did 
not own any interests in other electing small 
business corporations, partnerships, estates, 
or trusts. Under section 46(c) (1) (B ) each 
shareholder computes his qualified invest
ment as follows:

Shareholder A
(in addition to the $2,000 computed under
section 179) for the taxable year 1962 with Cost
respect to such property, its adjusted basis

Applicable
percentage

Qualified
investment

is $7,300 ($9,300 minus $2,000) .
Example (5 ). (i )  X  Corporation acquires $1,800 . _____ 33H

«6%
100

$600
4,800
6,000used assets l^os. 1, 2, and 3. Each asset 

has a cost of $25,000 and a useful life of 
10 years. Such Used assets qualify as used

11,400

section 38 property. X  Corporation selects
the $25,000 cost of used asset No. 1 and the Shareholder B

cost ox useu asset inu. z to ue tanexx
into account In computing qualified in- $1,200 33H 

66 % 
100

$400
3,200
4,000

asset No. 1 is reduced to $23,250, that is, 
basis of $25,000 minus $1,750 (7 percent of

7,600

basis of asset No. 2 is reduced to $23,250. 
The basis of asset No. 3 is not reduced.

Example (6 ). ( i )  X  Corporation acquires 
and places in service on January 1, 1962, 
used assets Nos. 1, 2, and 3 which qualify 
as used section 38 property. Each asset has 
a cost of $20,000 and a useful life of 10 
years. X  Corporation selects the $20,000 
cost of used asset No. 1, the $20,000 cost 
of used asset No. 2, and $10,000 of the cost 
of used asset No. 3 to be taken into account 
in computing qualified Investment.

(ii) Under section 4 8 (g )(1 ), the basis of 
asset No. 1 is reduced to $18,600, that is, 
basis of $20,000 minus $1,400 (7 percent of 
$20,000 qualified investment). Likewise,,the 
basis of asset No'. 2 is reduced to $18,600. 
The basis of asset No. 3 is reduced to $19,300, 
that is basis of $20,000 minus $700 (7 percent 
of $10,000 qualified investment).

Example (7 ). ( i )  X  Corporation, an elect
ing small business corporation which makes 
its return on the basis of the calendar year, 
acquires and places in service on January 
1, 1962, five used assets which qualify as 
used section 38 property. The cost of each 
used section 38 property and the estimated 
useful life of each property are as follows:

Shareholder C

Asset No. Cost ’ Estimated 
useful life

l _____...........  ........... ' • $20,000
24,000
3.000
6.000 
3,000

8 years. 
6 years. 
4 years. 
4 years. 
4 years.

2 .................
3_______________________
4fi
On December 31, 1962, X  Corporation has 10 
shares of stock outstanding which are owned 
as-follows: A owns 3 shares, B owns 2 shares, 
and C owns 5 shares. All the shareholders 
make their returns on the basis of a calendar 
year. X  Corporation selects the $20,000 cost 
of asset No. 1, the $24,000 cost of asset No. 
2, the $3,000 cost of asset No. 3, and $3,000 
of the cost of asset No. 4 to be apportioned 
to its shareholders. Under § 1.48-5, the total 
cost of the used section 38 property selected 
is apportioned to the shareholders of X  Cor-i 
poration as follows:

Useful life category
Used— 
4t0 6 
years

Used— 
6to8 
years

Used— 
8 years 
or more

Total cost_______ $6,000 $24,000 $20,000
Shareholder A (3/10)___
Shareholder B (2/10)___
Shareholder C (6/10)___

1,800
1,200
3,000

7,200
4,800

12,000

6,000
4,000

10,000

$3,000—
$12,000.
$10,000.

$1,000
8,000

10,000

19,000

(ii) Under section 4 8 (g )(1 ), the basis of 
each asset (except asset No. 5) is reduced 
by 7 percent of the qualified investment with 
respect to such asset, as follows:

Asset
No.

Basis
before
reduc
tion

Qualified investment
Basis
after

reduc
tion

$20,000 Minus 7% of $20,000... $18,600
24; 000 Minus 7% of $16,000__ 22,880
3,000 Minus 7% of $1,000___ 2,930
6,000 Minus 7% of $1,000___ 6,930

The basis of asset No. 6 is not reduced.

Example (8 ) .  ( i )  The facts are the same 
as in example (7) except that shareholder C 
acquired and placed in service on June 1, 
1962, in his individual proprietorship, used 
asset No. 6 with a cost of $27,000 and an 
estimated useful life of 10 years., In com
puting his qualified investment, shareholder 
C selects the $27,000 cost of asset No. 6, the 
$10,000 cost of used section 38 property 
within the 8 years or more useful life cate
gory apportioned to him by X  Corporation, 
the $12,000 cost of used section 38 property 
within the 6 to 8 years useful life category 
apportioned to him by X  Corporation, and 
$1,000 of the cost of used section 38 property 
within the 4 to 6 years useful life category 
apportioned to him by X  Corporation. 
Under section 46(c) (1) (B ), he computes his 
qualified investment as follows:

Proprietorship Cost
Applica
ble per
centage

Qualified
invest
ment

Asset No. 6.... ........... $27,000 100 $27,000
Apportioned by X Cor

poration:
8 years or more______ 10,000 100 10,000
6 to 8 years_________ 12,000 66?4 8,000
4 to 6 years_________ 1,000 33H 333

46,333

(ii) Since only $4000 of the $6000 cost of 
used section 38 property in the 4 to 6 years 
useful life category apportioned by X  Cor
poration was taken into account by share-



6086 RULES AND REGULATIONS
holders A, B, and C in computing their 
qualified investment, only $4000 of the bases 
of the assets in such category is subject to 
reduction. Under subparagraph (2) (iii) of 
this paragraph, X  must choose an item of 
property in such category, $2000 of the basis 
of which will not be subject to the reduction. 
Therefore, X  Corporation chooses to reduce 
the basis of asset No. 4 by 7 percent of quali
fied investment with respect to only $1,000 
of the cost of such asset (in lieu of the $3000 
previously selected). The bases of assets 
Nos. 1, 2, and 3 are reduced by 7 percent of 
the qualified investment with respect to each 
such asset. The basis of each asset is re
duced as follows:

Asset
No.

Basis
before
réduc
tion

Qualified investment
Basis
after

reduc
tion

1........... $20,000 Minus 7% of $20,000... $18,600
2........... 24,000 Minus 7% of $16,000... 22,880
3........... 3,000 Minus 7% of $1,000.... 2,030
4...... 6,000 6,977

The basis of asset No. 5 is not reduced.
(iii) The basis of asset No. 6, in the hands 

of shareholder C, is reduced to $25,110, 'that 
is, basis of $27,000 minus $1,890 (7 percent of 
$27,000 qualified investment).

Example (9 ). ( i )  ABC Partnership, which 
makes its return on the basis of the calendar 
year, acquires and places in service on 
January 1, 1962, five used assets which 
qualify as used section 38 property. The 
cost of each used section 38 property and the 
estimated useful life of each property are 
as follows:

Asset NO. Cost Estimated 
useful life

1............................ .......... $20,000
24,000
3.000
6.000 
3,000

8 yeans. 
6 years. 
4 years. 
4 years. 
4 years.

23
4.................................... V
6

Partners A, B, and C share the profits and 
the losses of partnership ABC in the ratio 
of 50 percent, 30 percent, and 20 percent, 
respectively. ABC Partnership selects the 
$20,000 cost of asset No. 1, the $24,000 cost 
of asset No. 2, the $3,000 cost of asset No. 3, 
and $3,000 of the cost of asset No. 4, to be 
taken into account by its members in com
puting qualified investment. Under para
graph ( f )  (2) of § 1.46-3, each partner’s share 
of the cost of the partnership used section 
38 property to be taken into account in com
puting qualified investment is as follows:„

Asset No. Estimated useful 
life

Cost
Partner’s share of cost

A (50%) B (30%) C (20%)

1........................................................ $20,000
24,000
3.000
3.000

$10,000
12,000
1.500
1.500

$6,000
7,200

900
900

$4,000
4,800

600
600

2
3
4........................................................

Each partner makes his return on the basis 
of the calendar year. Assume that partners 
A, B, and O did not place in service during 
their taxable years ending December 31,1962, 
any section 38 property and that such part
ners did not own any interests in other part
nerships, estates, trusts, or electing small 
business corporations. Under section 46(c), 
each partner oomputes his qualified invest
ment as follows:

Partner A

Asset No. Share of 
cost

Applicable
percentage

Qualified
investment

1............... ...... $10,000 100 $10,000
2...................... 12,000 66% 8,000
3...................... 1,500 33% 500
4...................... 1,500 33% 500

19,000

Partner B

1...................... $6,000 100 $6,000
2...................... 7,200 66% 4,800
3...................... 900 33% 300
4...................... 900 33% 300

11,400

Partner O

1...................... $4,000 100 $4,000
2...................... 4,800 - 66% 3,200
3-.._’_............... 600 33% 200
4...................... 600 33% 200

7,600

(ii) Under section 4 8 (g )(1 ), the basis of 
each asset selected by the partnership is re
duced by 7 percent of the qualified invest
ment with respect to such asset, as follows:

Asset
No.

Basis
before
reduc
tion

Qualified investment
Basis
after

reduc
tion

1........... $20,000 Minus 7% of $20,000... $18,600
2........... 24,000 Minus 7% of $16,000... 22,880
3 - ......... 3,000 Minus 7% of $1.000___ 2,930
4........... 6,000 Minus 7% of $1.000___ 5,930

The basis of asset No. 5 is notreduced.
Example (10) .  (i) The facts are the same

as in example (9) except that partner A  
acquired and placed in service on June 1, 
1962, in his individual proprietorship, used 
asset No. 6 with a cost of $26,000 and an 
estimated useful life of 10 years. Partner 
A selects the $26,000 cost of asset No. 6, his 
$10,000 share of the cost of asset No. 1, his 
$12,000 share of the cost of asset No. 2, his 
$1,500 share of the cost of asset No. 3, and 
$500 of his share of the cost of asset No. 4, 
to be taken into account in computing his 
qualified investment. Under section 46(c), 
he computes his qualified investment as 
follows:

Proprietorship
property

Cost Applicable
percentage

Qualified
investment

Asset No. 6........ $26,000 100 $26,tfo0

Partnership Share of
property cost

Asset No. 1— $10,000 100 10,000
Asset No. 2. .... 12,000 66% 8,000
Asset No. 3 1,500 33% 500
Asset No. 4..... . 500 33% 167

44,667

(ii) Under section 4 8 (g )(1 ), the basis of 
each asset selected by the partnership is re
duced by 7 percent of the qualified invest
ment with respect to such asset as follows :

Asset
No.

Basis
before
reduc
tion

Qualified investment
Basis
after

reduc
tion

1........... $20,000
24,000
3.000
6.000

Minus 7% of $20,000...
Minus 7% of $16,000__
Minus 7% of $1,000.__

$18,600
22,880
2,930
5,953

2...........
3...........
4...... .....

The basis of asset No. 5 is not reduced.
(iii) The basis of asset No. 6, in the hands 

of partner A, is reduced to $24,180, that is, 
bàsis of $26,000 minus $1,820 (7 percent of 
$26,000 qualified investment).

(b) Reduction of basis; purchase of 
leased property by lessee treated as pur
chaser. (1) I f  a lessor of property placed 
in service before January 1, 1964, makes 
a valid election under § 1.48-4 to treat 
the lessee as having purchased such 
property for purposes of the credit al
lowed by section 38 and if such lessee at 
a later date (in a taxable year of the 
lessee beginning before Jamiary 1,1964) 
actually purchases such property, the 
basis of such property shall be reduced, 
as of the time of the actual purchase, by 
an amount equal to the excess of—

(1) The credit earned (as defined in 
paragraph (k) (2) (i) of § 1.48-4) with 
respect to such property, over

(ii) The sum of the amounts by which 
the lessee-purchaser has decreased, 
under paragraph (k) (2) of § 1.48-4, his 
deductions otherwise allowable under 
section 162 for amounts paid or accrued 
to the lessor-vendor under the lease with 
respect to such property.

(2) The operation of this p aragraph  
may be illustrated by the following ex
ample :

Example, (i) X  Corporation acquires on 
January 1, 1962, an item of new section 38 
property with a basis of $12,000 and with a 
useful life of 8 years. T  Corporation, which 
makes its return on thé basis of a calendar 
year, leases such property from X  Corpora
tion and places it in service on February 1,
1962. Under § 1.48-4, X  Corporation makes 
a valid election to treat Y  Corporation as 
having purchased such property for purposes 
of the credit allowed by section 38. Under 
paragraph (k ) (2) ( i )  of § 1.48-4, the amouxt 
of the credit earned with respect to such 
property is $840 (7 percent of $12,000). For 
the taxable year 1962 Y  Corporation de
creases, under paragraph (k ) (2 ) ( i i )  of 
§ 1.48-4, its deductions otherwise allowable 
under section 162 for amounts paid to X 
Corporation under the lease with respect to 
such property by $96.25 ($840 multiplied by 
11/96). On January 1, 1963, Y  Corporation 
actually purchases such property from X 
Corporation for $9,000.

(ii) As of January 1, 1963, Y  Corporation 
must reduce the basis of the property by 
$743.75 ($840 minus $96,25). Thus, for pur
poses of determining a reasonable allowance 
for depreciation under section 167 with re
spect to such property for the taxable year
1963, its adjusted basis is $8,256.25 ($9,000 
minus $743.75) .

[FJt. Doc. 64—4647; Filed, May 7, 1964;
8:50 a.m.]
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SUBCHAPTER F— PROCEDURE AND 
ADMINISTRATION

[T.D. 6730]

PART 301— PROCEDURE AND 
ADMINISTRATION

Periods of Limitations and Interest
In order to conform the Regulations 

on Procedure and Administration (26 
CFR Part 301) to the amendments made 
to the Internal Revenue Code of 1954 by 
the Federal-Aid Highway Act of 1961 
(75 Stat. 122), the Trade Expansion Act 
of 1962 (76 Stat. 872), the Revenue Act 
of 1962 (76 Stat. 960), and the Act of 
October 23, 1962 (Public Law 87-858, 
76 Stat. 1134), the regulations are 
amended as follows:

Paragraph 1. Section 301.6501(c) is 
amended by revising subsection (c) (6 ) 
of section 6501 and the historical note 
to read as follows:
§ 301.6501(c) S tatu to ry  provisions; 

limitations on assessment and collec
tion; exceptions.

Sec. 6501. Limitations on assessment and 
collection. * * *

(c) Exceptions. * * *
(6) Tax resulting front certain distribut- 

tions or from termination as life insurance 
company. In the case of any tax Imposed 
under section 802(a) by reason of section 
802(b) (3) on account of a termination of the 
taxpayer as an insurance company or as a 
life insurance company to which section 815
(d) (2) (A ) applies, or on account of a dis
tribution by the taxpayer to which section 
815(d) (2) (B ) applies, such tax may be as
sessed within 3 years after the return was 
filed (whether or not such return was filed 
on or after the date prescribed) for the tax
able year for which the taxpayer ceases to be 
an insurance company, the second taxable 
year for which the taxpayer is not a life 
insurance company, or the taxable year in 
which the distribution is actually made, as 
the case may be.

]Sec. 6501(c) as amended by sec. 3 (g ), Life 
Insurance Company Income Tax Act 1959 
(73 Stat. 140); sec. 3 (b ) (4 ), Act of Oct. 23, 
1962 (Pub. Law  87-858, 76 Stat. 1137) ]

Par. 2. Section 301.6501(h) is amended 
by revising subsection (h) of section 6501 
and the historical note to read as follows:

§ 301.6501(h) S tatu to ry  provisions: 
limitations on assessment and collec' 
tion; net operating loss carrybacks

Sec. 6501. Limitations on assessment anc 
collectionI * • *

(h) Net operating loss carrybacks. In  th< 
case of a deficiency attributable to the ap 
plication to the taxpayer of a net opera tin* 
loss carryback (including deficiencies whicl 
“lay be assessed pursuant to the provision 
of section 6213(b) (2 ) ) ,  such deficiency ma; 
oe assessed at any time before the expiratloi 
of the period within which a deficiency foi 
wie taxable year of the net operating losi 
wruch results in such carryback may be as- 

or within 18 months after the date or 
which the taxpayer files in accordance witl 

172(b) (3) a copy of the certiflcatior 
resPec  ̂ to such taxable year) issue< 

under section 317 of the Trade Expansioi 
Act of 1962, whichever is later.

1^6-6501(h) as added by sec. 81 (b ), Techni
cal Amendments Act 1958 (72 Stat. 1663) 

amend€d by sec. 817(c), Trade Ex 
pansion Act 1962 (76 Stat. 890) ] '

3* Section 301.6501 (h )- l  ii 
amended to read as follows:

§ 301.6501(h)— 1 Net o p e ra t in g  loss 
carrybacks.

In the case of a deficiency attributable 
to the application to the taxpayer of a net 
operating loss carryback (including de
ficiencies which may be assessed pur
suant to the provisions of section 6213
(b) (2 ) ) ,  such deficiency may be assessed 
at any time before the expiration of the 
period within which a deficiency for the 
taxable year of the net operating loss 
which results in such carryback may be 
assessed, or within 18 months after the 
date on which the taxpayer files in ac
cordance with section 172(b) (3) a copy 
of the certification (with respect to such 
taxable year) issued under section 317 
of the Trade Expansion Act of 1962, 
whichever is later.

P ar. 4. Section 301.6501 (j)., as amend
ed by Treasury Decision 6555, approved 
March 9, 1961, is redesignated § 301.6501 
(k ), subsection ( j )  of section 6501 is 
redesignated subsection (k ) , and the his
torical note is revised. The amended 
provisions read as follows:

§ 301.6501 (k )  S tatu to ry  provisions; 
limitations on assessment and collec
tion; joint income return after sepa
rate return.

Sec. 6501. Limitations on assessment and 
collection. * * *

(k ) Joint income return after separate 
return. For period of limitations for assess
ment and collection in the case of a joint in
come return filed after separate returns have 
been filed, see section 6013(b) (3) and (4 ).
[Sec. 6501(h) as redesignated by sec. 81(b), 
Technical Amendments Act 1958 (72 Stat. 
1663); sec. 3 (c ), Act of Sept. 14, 1960 (Pub. 
Law 86-780, 74 Stat. 1013); sec. 2 (e )(1 ), Rev
enue Act 1962 (76 Stat. 971) ]

P ar. 5. Immediately after § 301.6501 
(i) —1 there are inserted the following 
new sections:

§ 301.6501(j) S ta tu to ry  provisions; 
limitations on assessment and collec
tion ; investment credit carrybacks.

Sec. 6501. Limitations on assessment and 
collection. * * *

( j )  Investment credit carrybacks. In  the 
case of a deficiency attributable to the ap
plication to the taxpayer of an investment 
credit carryback, such deficiency may be as
sessed at any time before the expiration of 
the period within which a deficiency for the 
taxable year of the unused investment credit 
which results in such carryback may be 
assessed.

[Sec. 6501 ( j )  as added by sec. 2(e) (1 ), Rev
enue Act 1962 (76 Stat. 971) ]

§ 301.6501 ( j ) —1 In vestm en t credit 
carryback; taxable years ending after 
December 31, 1961.

With respect to taxable years ending 
after December 31,1961, a deficiency at
tributable to the application to the tax
payer of an investment credit carryback 
may be assessed at any time before the 
expiration of the period within which 
a deficiency for the taxable year of the 
unused investment credit which results 
in such carryback may be assessed.

P ar. 6. Section 301.6511(d) is amended 
by revising subsection (d) (2) (A ) of sec
tion 6511 and the historical note, and by 
adding a new paragraph (4) to section

6511(d). The amended provisions read 
as follows:
§ 301.6511(d) S tatu to ry  provisions; 

limitations on credit or refund; spe
cial rules applicable to income taxes.

Sec. 6511. Limitations on credit or re
fund. * * *

(d ) Special rules applicable to income 
taxes. * * *

(2) Special period of limitation with re
spect to net operating loss carrybacks— (A) 
Period of limitation. If the claim for credit 
or refund relates to an overpayment attribut
able to a net operating loss carryback, in 
lieu of the 3-year period of limitation pre
scribed in subsection ( a ) , the period shall be 
that period which ends with the expiration 
of the 15th day of the 40th month (or the 
39th month in the case of a corporation) fol
lowing the end of the taxable year of the net 
operating loss which results in such carry
back, or the period prescribed in subsection 
(c) in respect of such taxable year, which
ever expires later; except that—

(i) With respect to an overpayment at
tributable to a net operating loss carryback 
to any year on account of a certification is
sued to the taxpayer under section 317 of the 
Trade Expansion Act of 1962, the period shall 
net expire before the expiration of the sixth 
month following the month in which such 
certification is issued to the taxpayer, and

(ii) With respect to an overpayment at
tributable to the creation of, or an Increase 
in, a net operating loss carryback as a result 
of the elimination of excessive profits by a 
renegotiation (as defined in section 1481(a) 
( I )  (A ) ) ,  the period shall not expire before 
September 1, 1959, or the expiration of the 
twelfth month following the month in which 
the agreement or order for the elimination 
of such excessive profits becomes final, 
whichever is the later.
In the case of such a claim, the amount of 
the credit or refund may exceed the portion 
of the tax paid within the period provided 
in subsection (b ) (2) or ( c ) , whichever is ap
plicable, to the extent of the amount of the 
overpayment attributable to such carryback. 

* * * * *
(4) Special period of limitation with re

spect to investment credit carrybacks__(A )
Period of limitation. I f  the claim for credit 
or refund relates to an overpayment attrib
utable to an investment credit carryback, 
in lieu of the 3-year period of limitation 
prescribed in subsection (a ),  the period 
shall be that period which ends with the 
expiration of the 15th day of the 40th month 
(or 39th month, in the case of a corpora
tion) following the end of the taxable year 
of the unused Investment credit which re
sults in such carryback, or the period pre
scribed in subsection (c) in respect of such 
taxable year, whichever expires later. In  
the case of such a claim, the amount of the 
credit or refund may exceed the portion of 
the tax paid within the period provided in 
subsection (b ) (2 )  or (c ), whichever is ap
plicable, to the extent of the amount of the 
overpayment attributable to such carryback.

(B ) Applicable rules. I f the allowance of 
a credit or refund of an overpayment of tax 
attributable to an investment credit carry
back is otherwise prevented by the opera
tion of any law or rule of law other than 
section 7122, relating to compromises, such 
credit or refund may be allowed or made, if 
claim therefor is filed within the period pro
vided in subparagraph (A ) of this paragraph. 
In the case of any such claim for credit or 
refund, the determination by any court, in- 
cluding the Tax Court, in any proceeding in 
which the decision of the court has become 
final, shall not be conclusive with respect to 
the investment credit, and the effect of such 
credit, to the extent that such credit is af
fected by a carryback which was not in issue 
in such proceeding.
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[Sec. 6511(d) as amended by sec. 82(d), 
Technical Amendments Act 1958 (72 Stat. 
1663); sec. 1 (a ), Act of Sept. 16, 1959 (Pub. 
Law 86-280, 73 Stat. 563); sec. 317(d), Trade 
Expansion Act 1962 (76 Stat. 891); sec. 2(e) 
(2 ), Revenue Act 1962 (76 Stat. 971) ]

P ar. 7. Section 301.6511(d)-2 is 
amended by revising subparagraph ( 1) 
of paragraph (a) to read as follows:
§ 301.6511(d)—2 Overpayment o f in« 

come tax on account o f net operating 
loss carryback.

(a) Special period of limitation. (1) 
I f  the claim for credit or refund relates 
to an overpayment of income tax attrib
utable to a net operating loss carryback, 
provided in section 172(b), then in lieu 
of the 3-year period from the time the 
return was filed in which the claim may 
be filed or credit or refund allowed, as 
prescribed in section 6511 (a) or (b ), the 
period shall be whichever of the follow
ing 2 periods expires later:

(i) The period which ends with the 
expiration of the fifteenth day of the 
fortieth month (or thirty-ninth month, 
in the case of a corporation) following 
the end of the taxable year of the net 
operating loss which resulted in the 
carryback; or

(ii) The period which ends with the 
expiration of the period prescribed in 
section 6511(c) within which a claim 
for credit or refund may be filed with 
respect to the taxable year of the net op
erating loss which resulted in the 
carryback;
except that—

(a) With respect to an overpayment 
attributable to a net operating loss car
ryback to any year on account of a cer
tification issued to the taxpayer under 
section 317 of the Trade Expansion Act 
of 1962, the period shall not expire be
fore the expiration of the sixth month 
following the month in which such certi
fication is issued to the taxpayer, and

(b) With respect to an overpayment 
attributable to the creation of, or an in
crease-in, a net operating loss carry
back as a result of the elimination of 
excessive profits by a renegotiation (as 
defined in section 1481(a )(1 )(A )), the 
period shall not expire before Septem
ber 1, 1959, or the expiration of the 
twelfth month following the month in 
which the agreement or order for the 
elimination of such excessive profits be
comes final, whichever is the later.

* * * * *
P ar. 8. Immediately after § 301.6511

(d)-3 there is inserted the following 
new section:
§ 301.6511(d)—4 Overpayment of in

come tax on account o f investment 
credit carryback.

(a) Special period of limitation. (1) 
I f  the claim for credit or refund relates 
to an overpayment of income tax at
tributable ~to an investment credit car
ryback, provided in section 46(b), then 
in lieu of the 3-year period from the time 
the return was filed in which the claim 
may be filed or credit or refund 
allowed, as prescribed in section 6511 
(a) or (b ), the period shall be whichever 
of the following 2 periods expires later:

(1) The period which ends with the 
expiration of the fifteenth day of the 
fortieth month (or thirty-ninth month, 
in the case of a corporation) following 
the end of the taxable year of the unused 
investment credit which resulted in the 
carryback; or

(ii) The period which ends with the 
expiration of the period prescribed in 
section 6511(c) within which a claim 
for credit or refund may be filed with 
respect to. the taxable year of the unused 
investment credit which resulted in the 
carryback.

(2) In the case of a claim for credit 
or refund involving an investment credit 
carryback described in subparagrapfi 
( 1) of this paragraph, the amount of 
the credit or refund may exceed the por
tion of the tax paid within the period 
provided in section 6511 (b )(2 ) or (c ), 
whichever is applicable, to the extent 
of the amount of the overpayment at
tributable to the carryback. I f  the claim 
involves an overpayment based not only 
on an investment credit carryback de
scribed in subparagraph ( 1) of this para
graph but based also on other items, the 
credit or refund cannot exceed the sum 
of the following:

(i) The amount of the overpayment 
which is attributable to the investment 
credit carryback, and

(ii) The balance of such overpay
ment up to a limit of the portion, if any, 
of the tax paid within the period pro
vided in section 6511 (b )(2 ) or (c ), or 
within the period provided in any other 
applicable provision of law.

(3) I f  the claim involves an overpay
ment based not only on an investment 
credit carryback described in subpara
graph ( 1) of this paragraph but based 
also on other items, and if the claim 
with respect to any items is barred by 
the expiration of any applicable period 
of limitation, the portion of the overpay
ment attributable to the items not so 
barred shall be determined by treating 
the allowance of such items as the first 
adjustment to be made in computing 
such overpayment. I f  a claim for credit 
or refund is not filed, and if credit or re
fund is not allowed, within the period 
prescribed in this paragraph, then credit 
or refund may be allowed or made only 
if claim therefor is filed, or if such 
credit or refund is allowed, within the 
period prescribed in section 6511 (a ) , (b ), 
or (c ) , whichever is applicable, subject to 
the provisions thereof limiting the 
amount of credit or refund in the case 
of a claim filed, or if no claim was filed, 
in case of credit or refund allowed, with
in such applicable period. For the limi
tations on the allowance of interest for 
an overpayment where credit or refund 
is subject to the provisions of this sec
tion, see section 6611(f).

(b) Barred overpayments. I f  the al
lowance of a credit or refund of an over
payment of tax attributable to an in
vestment credit carryback is otherwise 
prevented by the operation of any law 
or rule of law (other than section 7122, 
relating to compromises), such credit 
or refund may be allowed or made under 
the provisions of section 6511(d) (4) (B) 
if a claim therefor is filed within the 
period provided by section 6511(d)(4) 
(A ) and paragraph (a) of this section

for filing a claim for credit or refund of 
an overpayment attributable to a carry
back. In  the case of a claim for credit 
or refund of an overpayment attributa
ble to a carryback, tjtie determination 
of any court, including the Tax Court, 
in any proceeding in which the decision 
of the court has become final, shall not 
be conclusive with respect to the in
vestment credit, and the effect of such 
credit, to the extent that such credit is 
affected by a carryback which was not 
in issue in such proceeding.

Par. 9. Section 301.6601 is amended by 
revising subsections (c) (2) and (e) of 
section 6601 and the historical note to 
read as follows:
§ 301.6601 Statutory provisions; inter

est on underpayment, nonpayment, 
or extensions o f time for payment, of 
tax.

Sec. 6601. Interest on underpayment, non
payment, or extensions of time for pay
ment, of tax. • * *

(c ) Last date prescribed for payment. * * *
(2) Installment payments. In the case 

of an election under section 6152 (a ) or 6156 
(a ) to pay the tax in installments—

(A ) The date prescribed for payment of 
each installment of the tax shown on the 
return shall be determined under section 
6152(b) or 6156(b), as the case may be, 
and

(B ) The last date prescribed for pay
ment of the first installment shall be deemed 
the last date prescribed for payment of any 
portion of the tax not shown on the return.

* * * * *
(e) Income tax reduced by carryback—  

(1) Net operating loss carryback. If the 
amount of any tax imposed by subtitle A 
is reduced by, reason of a carryback of a net 
operating loss, such reduction in tax shall 
not affect the computation of interest under 
this section for the period ending with the 
last day of the taxable year in which the 
net operating loss arises.

(2) Investment credit carryback. I f the 
credit allowed by section 38 for any taxable 
year is Increased by reason of an investment 
credit carryback, such increase shaU not 
affect the computation of interest under 
this section for the period ending with the 
last day of the taxable year in which the 
investment credit carryback arises.

• ' * * * * 
[Sec.-6601 as amended by secs. 66(c), 83(a) 
(1 ), 84(a), Technical Amendments Act 1958 
(72 Stat. 1658, 1663, 1664); sec. 206 (e), 
Small Business Tax Revision Act 1958 (72 
Stat. 1685); sec. 203(c)(2), Federal-Aid 
Highway Act 1961 (75 Stat. 126); sec. 2(e) (3), 
Revenue Act 1962 (76 Stat. 972)]

Par. 10. Section 301.6601-1, as amended 
by Treasury Decision 6585, approved De
cember 21, 1961, is further amended by 
revising paragraphs (c) (2 ) - (i) and (e) 
to read as follows:
§ 301.6601-1 Interest on underpay

ments.
* • * * *

(c) Last date prescribed for payment. 
♦ * *

(2 ) (i) I f .a  tax or portion thereof is 
payable in installments in accordance 
with an election made under section 
6152(a) or 6156(a), the last date pre
scribed for payment of any installment 
of such tax or portion thereof shall be 
determined under the provisions of sec
tion 6152(b) or 6156(b), as the case may 
be, and interest shall run on any unpaid
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installment from such last date to the 
date on which payment is received. 
However, in the event installment privi
leges are terminated for failure to pay 
an installment when due as provided by 
section 6152 (d) and the time for the pay
ment of any remaining installment is 
accelerated by the issuance of a notice 
and demand therefor, interest shall run 
on such unpaid installment from the 
date of the notice and demand to the 
date on which payment is received. But 
see section 6601(f) (4).

* * . * * **
(e) Income tax reduced by carryback.

(1) The carryback of a net operating loss 
or an investment credit shall not affect 
the computation of interest on any in
come tax for the period commencing 
with the last date prescribed for the pay
ment of such tax and ending with the 
last day of the taxable year in which the 
loss or credit arises. For example, if the 
carryback of, a net operating loss or an 
investment credit to a prior taxable 

-period eliminates or reduces a deficiency
in income tax for that period, the full 
amount of the deficiency will neverthe
less bear interest at the rate of 6 percent 
per annum from the last date prescribed 
for payment of such tax until the last 
day of the taxable year in which the loss 
or credit arose. Interest will continue 
to run beyond such last day on any por
tion of the deficiency which is not elimi
nated by the carryback.

(2) Where an extension of time for 
payment of income tax has been granted 
under section 6164 to a corporation ex
pecting a net operating loss carryback, 
interest is payable at the rate of 6 per
cent per annum on the amount of such 
unpaid tax from the last date prescribed 
for payment thereof without regard to 
such extension.

(3) Where there has been an allowance 
of an overpayment attributable to a net 
operating loss carryback or an invest
ment credit carryback and all or part of 
such allowance is later determined to be 
excessive, interest shall be computed on 
the excessive amount from the last day 
of the year in which the net operating 
loss or investment credit arose until the 
date on which the repayment of such 
excessive amount is received.

*  *  *  *  *

Par, 11. Section 301.6611 is amended 
by revising subsection ( f ) of section 6611 
and the historical note to read as follows:
§ 301.6611 Statutory provisions; inter

est on overpayments.
Sec. 6611. Interest on overpayments. * * *
(f) Refund of income tax caused by carry- 

back— (l )  Net operating loss carryback. For 
purposes of subsection (a ), if any overpay
ment of tax imposed by subtitle A  results 
from a carryback of a net operating loss, such, 
overpayment shall be deemed not to have 
been made prior to the close of the taxable 
year in which such net operating loss arises.

(2) Investment credit carryback. For 
Purposes of subsection (a ) ,  if any overpay
ment of tax imposed by subtitle A  results 
from an investment credit carryback, such 
overpayment shall be deemed not to have 
oeen made prior to the close of the taxable 
year in which such investment credit carry
back arises.

* * * • •

[Sec. 6611 as amended by secs. 4 2 (b ), 83 ( b ) , 
(c ), Technical Amendments Act 1958 (72 
Stat. 1640, 1664); sec. 2 (e )(4 ), Revenue Act 
1962 (76 Stat. 972) ]

P ar. 12. S e c t i o n  301.6611-1, as 
amended by Treasury Decision 6585, ap
proved December 21, 1961, is further 
amended by revising paragraph (e) to 
read as follows:
§ 301.6611—1 Interest on overpayments.

. *  *  *  *  . *

Ce) Refund of income tax caused by 
carryback. I f  any overpayment of tax 
imposed by subtitle A of the Code results 
from the carryback of a net operating 
loss or an investment credit, such over
payment, for purposes of this section, 
shall be deemed not to have been made 
prior to the end of the taxable year in 
which the loss or credit arises.

* * * * *  
Because this Treasury decision makes 

only technical changes, it is hereby found 
that it is Unnecessary to issue this 
Treasury decision with notice and public 
procedure thereon under section 4(a) of 
the Administrative Procedure Act, ap
proved June 11, 1946, or subject to the 
effective date limitation of Section 4(c) 
of that Act.
(Sec. 7805 of the Internal Revenue Code of 
1954 (68A Stat. 917; 26 U.S.C. 7805) )

M ortim er  M . C a p l in , 
Commissioner of Internal Revenue.
Approved: May 5, 1964.

S t a n le y  S, S u r r e y ,
Assistant Secretary of the 

Treasury.
[FJt. Doc. 64-4648; Filed, May 7, 1964;

8:50 a.m.]

Title 29— LABOR
Chapter XIII— Bureau of Labor Stand

ards, Department of Labor
PART 1501— SAFETY AND HEALTH 
REGULATIONS FOR SHIP REPAIRING
PART 1502— SAFETY AND HEALTH 

REGULATIONS FOR SHIPBUILDING
PART 1503— SAFETY AND HEALTH 
REGULATIONS FOR SHIPBREAKING

Fire Prevention; Correction -*
In  the documents revising 29 CFR 

Parts 1501 and 1502 and establishing 29 
C F R  Part 1503 published in the F ederal 
R egister on March 27, 1964 (29 FJt. 
4001, 4027 and 4051), the following cor
rection is hereby made in matter con
cerning fire prevention:

The word “enclosed” in the second 
sentence of 29 CFR 1501.32(g), 1502.32 
(g ), and 1503.32(a)(4) is changed to 
read “confined” .
-  Because this change involves only a 
minor correction in language, and results 
in relief from the stringency of the regu
lations, notice of proposed rule making, 
public participation in its adoption, and 
additional delay in effective date are 
found to be unnecessary. Accordingly, 
good cause is found to and I  do hereby 
make the change effective on April 26,

1964, the effective date of the regulation 
changed.

Signed at Washington, D.C., this 4th 
day of May 1964.

W . W illard  W ir tz , 
Secretary of Labor.

[F.R. Doc. 64-4622; Filed, May 7, 1964; 
8:47 a.m.]

Title 39— POSTAL SERVICE
Chapter I— Post Office Department

MISCELLANEOUS AMENDMENTS TO 
CHAPTER

The regulations of the Post Office De
partment are amended as follows:

PART 43— MAIL DEPOSIT AND 
COLLECTION

I. In § 43.6 subparagraph (1) of para
graph (h ), as amended by 28 F.R. 11506, 
is further amended to show that all in
quiries from prospective manufactures of 
mailing chutes and receiving boxes shall 
be referred to the Director, Delivery 
Services Branch, Bureau of Operations. 
As so amended, subparagraph (1) reads 
as follows:
§ 43.6 Mail chutes and receiving boxes. 

* * >• * *
(h) Mailing chute and receiving box 

manufactures. (1) A firm interested in 
the manufacture of mailing chutes or 
mailing chute receiving boxes must sub
mit to the Director, Delivery Services 
Branch, Bureau of Operations, specifica
tions, drawings, and a full size working 
model of the chute and receiving box. 
The chute section should be at least 5 
feet in length and must contain a mail 
slot. This section is to be attached to 
the receiving box. I f  the specifications, 
drawings, and model are found satis
factory, the Director, Delivery Services 
Branch, Bureau of Operations will re
quest the firm to submit a $10,000 bond 
as specified in paragraph (f) (3) of this 
section. After the bond is examined and 
approved, he will authorize installation 
of not more than three mailing chutes 
and receiving boxes for a 90-day actual 
service condition test. I f  no unsatis
factory condition is disclosed during the 
test period, the Director, Delivery Serv
ices Branch, Bureau of Operations, will 
give the concern final approval for the 
manufacture of this equipment. The 
company’s name and address will then 
be added to the list of authorized manu
facturers of mailing chutes and receiving 
boxes.

* * * * *  
Note: The corresponding Postal Manual 

section is 153.681.

PART 151— CUSTOMS
tt in  151.5 Treatment at delivery of

fice, paragraph (d ), as amended by 28 
F.R. 4252, is further amended by revising 
that part of subparagraph (4) which 
precedes subdivision (i) to show the ex
emptions regarding customs and or in
ternal revenue taxes for packages ad
dressed to persons entitled to tourist
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exemptions. As so revised, that part of 
subparagraph (4) reads as follows:
§ 151.5 Treatment at delivery office.

•  *  *  *  *

(d) Delivery of dutiable mail. * * *
(4) A  package containing items pur

chased by the addressee while traveling 
abroad is usually entitled to free entry 
under his personal tourist exemption. 
Articles ordinarily liable for internal- 
revenue taxes by reason of their im
portation are free of such taxes if they 
are free of duty under a tourist exemp
tion. The following conditions apply to 
packages of this nature assessed with 
duty and/or revenue tax (hereinafter 
referred to simply as duty) received at 
delivery offices:'

* * * * *  
Note: The corresponding Postal Manual 

section is 261.544.

PART 162— IDEMNITY CLAIMS AND 
PAYMENTS

m . In § 162.2 indemnity payments 
delete paragraph (c) (4 ); and redesig
nate subparagraph (4) of paragraph (a) 
as subparagraph (5) and insert a new 
subparagraph (4) to read as follows:
§ 162.2 Indemnity payments.

(a) Registered postal union arti
cles. * * *

(4) Australia. Indemnity may be paid 
in any amount claimed not exceeding 
$8.17 for loss (contents and wrapper), 
regardless of value; and, on the basis of 
actual value, irrespective of country re
sponsible, for rifling of an article in a 
registered packet, but not exceeding 
$8.17. I f  United States responsibility, 
payment may also be made for damage, 
but not exceeding $8717.

* * • * * *
Note:' The corresponding Postal Manual 

sections are 272.21 d and e.

PART 168— DIRECTORY OF 
INTERNATIONAL MAIL

IV. In  § 168.5 Individual country regu
lations make the following changes: *

A. In country “Argentina” under Par
cel Post, add the following paragraph to 
the item Observations:

Used clothing addressed to individuals 
Is limited to 22 pounds per parcel. Each 
parcel containing used clothing must 
have enclosed a notarized and legalized 
statement from a dry-cleaning or dis
infecting establishment that the cloth
ing has been thoroughly cleaned or 
disinfected. After the statement ha? 
been notarized, the notarization must be 
certified by the county clerk or other 
competent official. The statement must 
then be sent to an Argentine consulate 
accompanied by a fee of $7.40 for legali
zation. After the consulate returns the 
legalized statement, it must be enclosed 
in the parcel with the clothing. The 
wrapper of the parcel must be marked

“Legalized disinfection certifícate en
closed.”

B. In country “Bahamas,” delete the 
item Prohibitions under Postal Union 
mail; and under Parcel Post, amend the 
first paragraph of the item Insurance to 
read as follows:

Insurance. The following insurance 
fees and limits of indemnity apply:

Fee,
Limit of indemnity: cents

Not over $10___________________________   20
From $10.01 to $25_____ _________ - ___ ___25
From $25.01 to $50_____________    35
From $50.01 to $100_____________________ 55
From $100.01 to $165________________— _ 60

C. In country “Bulgaria,”  under Par
cel Post, amend the item Prohibitions 
and import restrictions to read as 
follows:

Prohibitions and import restrictions. 
The articles prohibited in the postal 
union mail and are prohibited as parcel 
postv

Gift shipments mailed by commercial 
firms.

Medicines not approved by the Bul
garian Ministry of Health.

Import licenses are required for all 
commercial parcels, and for gift parcels 
if the customs duty thereon exceeds 100 
leva.

Used clothing must be accompanied 
by a certificate of disinfection. A nota
rized statement by a laundry or dry 
cleaner attesting that the clothing has 
been cleaned should meet the require
ments of the Bulgarian Government.

D. Delete the country “Labuan” and 
the accompanying data. North Borneo 
includes Labuan and is now a part of 
“Malaysia Federation of” .

E. Delete the country “Persian Gulf 
Ports” and the accompanying data and 
insert in proper alphabetical order the 
countries “Bahrein” , “Muscat” , “Qatar 
(Including Doha and Umm Said)” and 
“Trucial States (Including Abu Dhabi, 
Dubai and Sharjah) ” , with the following 
accompanying data thereunder.

Postal Union Mail
Surface rates, classifications, weight 

limits and dimensions. See § 168.1.
Air rates. (See § 168.1 for classifica

tions, weight limits and dimensions.)
Letters, 25 cents per half ounce.
Single post cards, 11 cents each.
Aerogrammes, 11 cents each.
Other articles, 50 cents first 2 ounces; 

30 cents each additional 2 ounces or frac
tion.

Small packets. Accepted.
Letter packages' containing dutiable 

merchandise. Accepted. See § 112.1(e) 
of this chapter. Perishable biological 
material accepted. See § 111.3(b) (5) of 
this chapter.

Registration. Fee, 60 cents. Maxi
mum indemnity, $8.17.

Special delivery. No service.
Money orders. Yes. See § 61.2 of this 

chapter.

Prohibitions. Articles prohibited or re
stricted as parcel, post are prohibited or 
restricted in the postal union mail.

Parcel Post
Surface parcel rates. Two pounds or 

less, 90 cents; each additionalpound or 
fraction, 35 cents.

Air parcel rates. Four ounces or less, 
$1.54; each additional pound or fraction, 
65 cents

Weight limit: 22 pounds.
Sealing: Insured parcels must, and ordi

nary parcels may be sealed.
Group shipments: No.
Registration : No.
Insurance: Yes.
Postal forms required:
1 Form 2922.
2 Form 2966.
1 Form 2972.

Dimensions. Length, 3% feet; length 
and girth combined, 6 feet.

Special handling. Available. See 
§ 168.4.

Insurance. The following insurance 
fees and limits of indemnity apply:

~ Fee,
Limit of indemnity: cents

Not over $10-----------    20
From $10.01 to $25________________   25
From $25.01 to $50--.-----------    35
From $50.01 to $100--------    55

Print on the wrapper, near the “In
sured”' endorsement and number, the 
amount for which the parcel is insured. 
This indication shall be shown in United 
States currency, in figures and in letters 
spelled out in full, in the following form:

INSURED VALUE 
$76,75

SEVENTY-SIX DOLLARS AND 
SEVENTY-FIVE CENTS

Parcels containing coins, bullion, pre
cious stones, and any article of gold, 
silver, or platinum must be insured. 
Parcels containing jewelry must not have 
a value exceeding $100.

The final decision on all questions of 
compensation rests with the country in 
whose service the loss, rifling, or damage 
took place.

For general information in insurance, 
see Part 133 of this chapter.

Prohibitions. Arms and parts thereof. 
C u l t i v a t e d ,  imitation, artificial, or 
bleached pearls. '

Coins and gold ingots exceeding to 
($14) in value, except coins declared to 
be intended as ornaments. Silver ingots 
or partially worked silver exceeding £20 
($56) in value.

Carbon paper, oilskins, and similar 
goods are subject to the conditions ap
plicable to such articles for Great Brit
ain.
(R.S. 161, as amended; 5 U.S.C. 22, 39 U.S.C. 
501, 505)

Louis J. D o y l e , 
General Counsel.

[F.R. Doc. 64-4626; Filed, May 7, 1964;
6:48 am .]



FEDERAL REGISTER 6091Friday, May 8, 1964

Title 41— PUBLIC CONTRACTS
Chapter 50—Division of Public Con

tracts, Department of Labor
PART 50-204— SAFETY AND HEALTH 

STANdARDS FOR FEDERAL SUPPLY 
CONTRACTS

Radiation; AEC Contractors Operating 
AEC Plants and Facilities

Amendments to 41 CFR Part 50-204 
establishing radiation safety and health 
standards became effective on February 
28, 1964 (29 F.R. 1437). Their applica
tion was, however, withheld as to con
tractors with the Atomic Energy Com
mission operating plants and facilities 
owned by the Commission pending 
further consideration of 'whether any 
special provision should be made in the 
regulations for such plants. The only 
parties that have expressed interest in

this matter have recently notified the 
Department that adoption of the pro
posed special provision for such contrac
tors published in the F ederal R egister  
on November 8 , 1963 (28 FJt. 11935) 
would be a satisfactory final disposition 
of the matter.

Accordingly, pursuant to authority in 
sections 1 and 4 of the Walsh-Healey 
Public Contracts Act (41 U.S.C. -35 and 
38), and section 7(d) of the Administra
tive Procedure Act (5 TJ.S.C. 1006), I  
hereby amend 41 CIJR 50-204.320, effec
tive immediately, by changing the head
ing of the section, using the present 
heading and text as the heading and 
text of paragraph (a ), and adding a 
new paragraph (b) to read as follows:

§ 50—204.320 AEC licensees: AEC con
tractors operating AEC plants and 
facilities.

• * * * *
(b) AEC contractors operating AEC 

plants and facilities. Any employer who

possesses or uses source material, by
product material, special nuclear ma
terial, or other radiation sources under 
a contract with the Atomic Energy 
Commission for the operation of AEC 
plants and facilities and in accordance 
with the standards, procedures, and 
other requirements for radiation pro
tection established by the Commission 
for such contract pursuant to the Atomic 
Energy Act of 1954 as amended (42 U.S.G. 
2011 et seq.), shall be deemed to be in 
compliance with the requirements of this 
part with respect to such possession and 
use.
(Secs. 1, 4, 49 Stat. 2036, 2038; 41 U.S.C. 35, 
38; Sec. 7, 60 Stat. 241; 5 U.S.C. 1006)

Signed at Washington, D.C., this 4th 
day of May 1964.

W . W illard  W ir t z , 
Secretary of Labor.

{P it . Doc. 64-4623; Piled, May 7, 1964;
, 8:47 a.m.]

No. 91—P t  I ------5



Proposed Rule Making
DEPARTMENT OF LABOR

Wage and Hour Division 
[ 29 CFR Part 657 ]

[Administrative Order No. 581]

TOBACCO INDUSTRY IN PUERTO RICO
Review Committee; Appointment,

Convention, and Notice of Hearing
Pursuant to section 5 of the Pair Labor 

Standards Act of 1938 (29 U.S.C. 205), 
Reorganization Plan No. 6 of 1950 (3 
CFR 1949-53 Comp., p. 1004), and para
graph (C) of Proviso (1) of section 6 (c) 
of the aforementioned Act, I  hereby ap
point Review Committee 8 for the tobacco 
industry in Puerto Rico (a^ defined in 29 
CFR 657.1), to recommend the minimum 
wage rate or rates to be paid under para
graph'(C) of Proviso (1) of subsection 
6 (c) of the aforementioned Act in lieu 
of those provided under paragraph (B) 
of Proviso (1) to employees in the 
industry.

Pursuant to sections 6 and 8 of the 
Fair Labor Standards Act of 1938 (29 
U.S.C. 206,208), and Reorganization Plan 
No. 6 of 1950, I  hereby:

(1) Convene the review committee 
appointed above;

(2) Refer to it the question of the 
minimum rate or rates of wages to be 
fixed for the tobacco industry in Puerto 
Rico.

(3) Give notice of the hearing to be 
held by the review committee at the time 
and place indicated below. The Com
mittee shall investigate conditions in the 
industry, and the committee, or any au
thorized subcommittee thereof, shall 
hear such witnesses and receive such evi
dence as may be necessary or appropri

ate to enable the committee to perform 
its duties and functions under the afore
mentioned Act. The committee shall 
recommend to the Administrator the 
highest minimum wage rate or rates 
which it determines, having due regard 
to economic and competitive conditions, 
will not substantially curtail employment 
in the industry, and will not give any 
industry in Puerto Rico a competitive 
advantage over any industry in the 
United States outside of Puerto Rico, the 
Virgin Islands, and American Samoa.

Review Committee 8 shall meet in ex
ecutive session to commerce its investi
gation at 10:00 ajn. on May 25, 1964, in 
the office of the Wage and Hour and 
Public Contracts Divisions, United States 
Department of Labor, seventh floor, 
Condominio San Alberto Building, 1200 
Ponce de Leon Avenue, Santurce, Puerto 
Rico, and shall commence its hearing at 
1:30 p.m. on the same date at the same 
place.

I f  the review committee finds that a 
higher minimum wage may be deter
mined for employees engaged in certain 
activities or in the manufacture of cer
tain products in the industry than may 
be determined for other employees in it, 
the committee shall recommend such 
reasonable classifications within the in
dustry as it determines to be necessary 
for the purpose of fixing for each classi
fication the highest minimum wage rate 
that can be determined for it under the 
principles set forth herein which will not 
give a competitive advantage to any 
group in the industry. No classification 
shall be made, however, and no minimum 
wage rate shall be fixed solely on a re
gional basis or on the basis of age or 
sex. In  determining whether there 
should be classifications within the in
dustry, In making such classifications,

and in determining the minimum wage 
rates for such classifications, the review 
committee shall consider, among other 
relevant factors, the following: (1) 
Competitive conditions as affected by 
transportation, living, and production 
costs; (2 ) wages, established for work of 
like or comparable character by collec
tive labor agreements negotiated be
tween employers and employees by rep
resentatives of their own choosing; and
(3) wages paid for work of like or com
parable character by employers who vol
untarily maintain minimum wage stand
ards in the industry.

The Administrator shall prepare an 
economic report for the committee con
taining such data as he is able to assem
ble pertinent to the matters referred to 
it. Copies Of the report may be ob
tained at the National and Puerto Rican 
Offices of the United States Department 
of Labor as soon as it is completed and 
prior to the hearing. The committee 
will take official notice of the facts stated 
in the economic report to. the extent they 
are not refuted by evidence received at 
the hearing.

The precedure for the review commit
tee shall be governed by Parts 511 and 
512 of Title 29, Code of Federal Regula
tions (28 F.R. 5644, June 8, 1963).

As a prerequisite to participation in 
the hearing of Review Committee 8, in
terested persons shall file prehearing 
statements containing the data specified 
in 29 CFR 511.8 not later than May 21, 
1964.

Signed at Washington, D.C., this 5th 
day of May 1964.

W. W illard  W irtz , 
Secretary of Labor.

[F.R. Doc. 64-4624; Filed, May 7, 1964;
8:48 a.m.]
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Notices
DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs
YAKIMA PUBLIC DOMAIN 

ALLOTMENTS
Transfer of Land Records to Portland 

Area Office
M a y  4, 1964.

In accordance with 25 CFR Part 120 
and pursuant to authority delegated by 
Amendment No. 49 to Secretarial Order 
2508 (26 F.R. 11395), notice is hereby 
given that all source title documents and 
land records pertaining to the Yakima 
Public Domain Allotments in the State 
of Washington, have been transferred 
from the City of Washington, D.C., to the 
Portland Area Office, Bureau of Indian 
Affairs, 1002 Northeast Holliday Street, 
Portland, Oregon.

Effective May 1, 1964, the Portland 
Area Office will be the office for the 
maintenance of records for these trust 
and restricted lands.

Jo h n  O. C r o w , 
Acting Commissioner.

[F.R. Doo. 64-4606; Filed, May 7, 1964; 
8:46 ajn .]

Bureau of Mines
CERTAIN ASSISTANT DIRECTORS

Redelegation of Authority
The following redelegation is a por

tion of the Bureau of Mines Manual and 
the numbering system is that of the 
Manual. _  ̂ \

[Bureau of Mines Release No. 800] 

Part 205— G eneral D elegations

Sec. 205.5.8 Leases. By Secretary’s 
Order No. 2509, Amendment 25, July 11, 
1957, the Director may, within the con
tinental limits of the United States and 
outside the District of Columbia, lease 
space in buildings that is' to be used 
wholly or predominantly for the special 
Purposes of the Bureau and will not be 
generally suitable for the use of other 
agencies, or that is required for use 
incidental to and in conjunction with 
space that will be used for such special 
Purposes, or that is to be acquired under 
a lease involving no rental or nominal 
consideration of $1.00 each year. The 
Director may, in the Territories and pos
sessions of the United States, lease space 
in buildings either for the general pur
poses or for the special purposes of the 
Bureau. The authority is redelegated to 
the Assistant Director—Administration.

S ec. 205.10.1 Quarters. The author
ity with respect to quarters for employee 
housing under one’s jurisdiction is re- 
delegated to the Assistant Director—Ad
ministration and the Assistant Direc
tor-Helium to:

A. Require employees to occupy Gov
ernment quarters, in accordance with 
5 U.S.C. 75a-l and 424 DM 3.2.

B. Fix.rates for quarters, and for util
ities, subsistence, furnishings, and serv
ices provided in connection with quar
ters, in accordance with 424 DM. .

C. Make the determinations contem
plated by paragraphs 2b and 2c of Bu
reau of the Budget Circular A-18, Re
vised, October 18, 1957, and by footnote 
number 4, page 6, of such circular. This 
authority must be exercised in accord
ance with 424 DM and current instruc
tions on budget preparation. This au
thority may not be redelegated.

D. Make the determination as to when 
furnished father than unfurnished 
quarters shall be provided in the United 
States, or when unfurnished rather than 
furnished quarters shall be provided out
side the United States, in accordance 
with  ̂424 DM. Such officials are also 
authorized to determine when furnish
ings may be provided in non-Govern- 
ment housekeeping quarters located in 
Alaska, Hawaii, and in specific areas 
outside of the United States, in accord
ance with Bureau. of the Budget Cir
cular A-15, Revised. This authority 
may not be redelegated.

S ec . 205.10.2 Abandonment or de
struction. Authority is redelegated to 
the Assistant Director—Administration 
to abandon, destroy, or donate to public 
bodies, real property with ho commercial 
value, or real property the estimated cost 
of continued care and handling of which 
would exceed the estimated proceeds 
from its sales, as authorized by and in 
full compliance with Chapter VII, Title 
2, Regulations of the General Serviced 
Administration.

S ec . 205.11.1 Formally advertised 
contracts. The authority to enter into 
formally advertised contracts for sup
plies, equipment, and nonpersonal serv
ices (including construction) is redele
gated to the Assistant Director— A dm in , 
istration and Headquarters Chief, Divi
sion of Procurement and Property Man
agement; to all other Assistant Directors, 
and Chiefs, Eastern and Western Admin
istrative Offices, in amounts not to ex
ceed $100,000 for any one contract.. The 
authority delegated herein shall be ex
ercised in accordance with the applicable 
limitations in the Federal Property and 
Administrative Services Act of 1949, as 
amended, and in accordance with ap
plicable policies, procedures, and con
trols prescribed by the General Services 
Administration, the Department of the 
Interior, and the Bureau o f Mines.

S ec . 205.11.4 Negotiated contracts. 
The authority to enter into negotiated 
contracts under sections 302(c) (1)
through GO) and (13) through (15) of 
the Federal Property and Administra
tive Services Act of 1949, as amended, 
provided that any one contract nego
tiated under section 302(c) (1) shall not

exceed $25,000, is redelegated to the As
sistant Director—Administration and 
Headquarters Chief, Division of Procure
ment and Property Management.

The authority to enter into negotiated 
contracts under sections 302(c) ( 1)
through (5 ), (10), (13), and (14) of 
the Federal Property and Administrative 
Services Act of 1949, as amended, in 
amounts not to exceed $100,000 for any 
one contract except that any one con
tract negotiated under section 302(c) (1) 
shall not exceed $25,000, is redelegated 
within the provisions of 205 BM 11.4 to 
the Assistant Director—Health and 
Safety, Assistant Director—Helium, As
sistant Director—Mineral Resource De
velopment, Assistant Director—Minerals 
Research, Chief, Eastern Administrative 
Office and Chief, Western Administra
tive Office. The authority delegated 
herein shall be exercised in accordance 
with the Federal Property and Adminis
trative Services Act of 1949, as amended, 
and in accordance with applicable poli
cies, procedures, and controls prescribed 
by the General Services Administration, 
the Department of the Interior, and the 
Bureau of Mines.

S ec . 205.25.1 Land Acquisition; re
imbursement for moving. The Director 
is authorized to exercise the authority 
of the Secretary of the Interior under 
section 1 of the Act of May 29, 1958 (72 
Stat. 152), relating to reimbursement of 
owners and tenants of lands acquired for 
Department programs for expenses and 
other losses and damages incurred by 
them in the process, and as a direct re
sult of such moving of themselves, their 
families, and their possessions, as is oc
casioned by such acquisition (Secretary’s 
Order No. 2840, dated April 28, 1959, 34
F.R. 3615). This authority is redelegated 
to the Assistant Director—Administra
tion.

M arling  J. A n k e n y , 
Director, Bureau of Mines.

[F.R. Doc. 64-4607; Filed, May 7, 1964;
8:46 a.m.]

DEPARTMENT OF COMMERCE
Bureau of International Commerce

[Case 326]

IRVING BETHEIL ET AL.
Order Denying Export Privileges
In the matter of Irving Betheil, Inter

national American Forwarding Corpora
tion, 38 Pearl Street, New York, New 
York; Sylvan L. Hart, a/k/a Sylvan L. 
Hayuth, d/b/a Sela Electronics Com
pany, 545 West End Avenue, New York, 
New York; Fred R. Gluckman, 140 Riv
erside Drive, New York, New York; 
Case. No. 326; respondents.

The above respondents were, on Feb
ruary 6, 1964, charged by the Director, 
Investigations Division, Office of Export
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Control, Bureau of International Com
merce, with violations of the Export 
Control Act of 1949, as amended, and 
regulations thereunder. The respond
ents were served with the charging let
ter. The respondent Hart has failed to 
file an answer or to respond to the 
charges and he is held to be in default. 
The respondents Betheil, International 
American Forwarding Corporation, and 
Gluckman have filed answers.'

Prior to the issuance of the charging 
letter, an order temporarily denying ex
port privileges was issued against the 
respondents Hart and Gluckman, on 
December 31, 1963 (29 F.R. 56, January 
3, 1964). On February 26, 1964, said 
temporary order was extended until the 
completion of administrative compliance 
proceedings (29 F.R. 2914, March 3, 
1964).

The respondent Betheil is-president of 
International American Forwarding Cor
poration (International). It  is charged 
that Betheil acting individually and for 
International, on February 13, 1963, as 
freight forwarder for a foreign firm, and 
on June 14, 1963, as forwarding agent 
for Sela Electronics Company, exported 
from the United States to Austria oscil
loscopes and other electronic equipment. 
As to the February 13, 1963 exportation 
it is alleged that these respondents false
ly described the commodities and gave 
an incorrect classification number, there
by representing that the commodities 
were exportable under General License> 
As to the June 14, 1963 exportation it 
is alleged that they exported the com
modities without applying for or obtain
ing the required validated export li
cense and that they failed to produce the 
records of this export transaction when- 
requested to do so by proper authorities. 
It  is further charged that these respond
ents on January 8,1964, acting as freight 
forwarder for a Brazilian firm, exported 
sundry commodities falsely describing 
them as agricultural equipment and 
grossly understating their value.

There are three charges against Gluck
man in which it is alleged that he acted 
individually and for respondent Sela 
Electronics Company. It  is alleged that 
on June 28, 1963, July 7, 1963 and July 
12, 1963, he exported from the United 
States to Austria by parcel post various 
quantities of electronic tubes and diodes 
without applying for and obtaining vali
dated licenses authorizing the exporta
tions and without presenting to the Post
master at New York City validated li
censes and Shipper’s Export Declarations 
covering the exportations of said com
modities.

There are three charges against Hart 
wherein it is alleged that he acted indi
vidually and for Sela Electronics Com
pany. It  is alleged that on February 1, 
1963, April 8, 1963 and April 23, 1963, he 
exported via parcel post from the United 
States to Austria electronic tubes, diodes 
and other strategic, items without apply
ing for and obtaining validated licenses 
authorizing the exportations and with
out presenting to the Postmaster at New 
York City validated licenses and Ship
per’s Export Declarations covering the 
exportations of said commodities.

It  is charged that the respondents vio
lated certain specific sections of the U.S. 
Export Regulations.

In accordance with the provisions of 
§ 382.10 of the Export Regulations, with 
agreement of the Director, Investigations 
Division, the respondents Betheil and 
International, and also Gluckman, have 
submitted to the Compliance Commis
sioner proposals for a consent order sub
stantially in the form hereinafter set 
forth. In the consent proposals, said 
respondents have admitted, for the pur
pose of these compliance proceedings, 
the allegations in the charging letter.

The Compliance Commissioner has 
reviewed the facts in the case and the 
consent proposals. He has approved the 
proposals and has submitted his recom
mendation to the undersigned Director, 
Office of Export Control, that the con
sent proposals be accepted. He has also 
recommended that sanctions as herein
after set forth be imposed against Hart, 
d/b/a Sela Electronics Company. After 
reviewing and considering the record in 
the case and the Compliance Commis
sioner’s recommendations, I  hereby make 
the following findings of fact:

1. The respondent International 
American Forwarding Corporation (In
ternational) is engaged in the freight 
forwarding business and has a place of 
business in New York City, the respond
ent Irving Betheil is president of said 
Corporation and is the individual respon
sible for its operations and management. 
The respondent Sylvan L. Hart, also 
known as Sylvan L. Hayuth, is an elec
tronic engineer and owns and operates 
the firm known as Sela Electronics Com
pany (Sela) in New York City. The 
respondent Fred R. Gluckman is a resi
dent of New York City.

2. On February 13,1963, Betheil acting 
individually and for respondent Interna
tional, as freight forwarder for a for
eign company, exported from the United 
States to Austria, three oscilloscopes 
which required validated export licenses 
from the Office of Export Control, 
Department of Commerce, for such 
exportation. Said respondents falsely 
described the oscilloscopes on the Ship-* 
per’s Export Declaration and falsely de
scribed them under an incorrect clas
sification number, thereby representing 
that said commodities were exportable 
from the United States to Austria under 
General License GRO.

3. On June 14, 1963, Betheil acting 
individually and for respondent Interna
tional, as forwarding agent for the re
spondent Hart, d/b/a Sela, exported from 
the United States to Austria, two oscil
loscopes with accessories and a signal 
generator. Said commodities required 
validated export licenses from the Office 
of Export Control, Department of Com
merce, for said exportation. Said re
spondents did not apply for or obtain the 
necessary validated licenses before mak
ing the exportation. The respondents 
failed to produce the records concerning 
this export transaction when requested 
to do so by an authorized agent of the 
Bureau of International Commerce, De
partment of Commerce.

4. On January 8, 1964, Betheil acting 
individually and for respondent Inter

national, as freight forwarder for a 
Brazilian company, exported from the 
United States to Brazil a shipment of 
sundry commodities, all of non-strategic 
nature, having an aggregate value of 
$95,000, falsely describing them on Ship
per’s Export Declaration as agricultural 
equipment and falsely certifying the 
value as $1,500.

5. On June 28, 1963, July 7, 1963, and 
July 12, 1963 the respondent Gluckman, 
acting individually and for the respond
ent Hart, d/b/a Sela, exported from the 
United States to Austria by parcel post, 
a total of 180 electronic tubes and diodes. 
Said commodities required validated ex
port licenses from the Office of Export 
Control for exportation and said re
spondent did not apply for or obtain the 
required export licenses. Said respond
ent made the exportations without pre
senting to the Postmaster at New York 
City, the place of exportations, validated 
export licenses or duly executed Shipper’s 
Export Declarations covering said com
modities, as required by the Export 
Regulations.

6. On February 1, 1963, April 8, 1963 
and April 23, 1963 the respondent Hart 
acting individually and for his firm Sela, 
exported from the United States to Aus
tria, by parcel post, six electronic tubes 
and diodes, and a quantity of strategic 
material in semifabricated form. Said 
commodities required validated export li
censes from the Office of Export Control 
for exportation and said respondent did 
not apply for or obtain the required ex
port licenses. Said respondent made the 
exportations without presenting to the 
Postmaster at New York City, the place 
of exportations, validated export licenses 
or duly executed Shipper’s Export Dec
larations covering said commodities, as 
required by the Export Regulations.

From the foregoing I  have concluded 
that the respondents Betheil and Inter
national caused false representations to 
be made to, and material facts to be con
cealed from, the UJS. Department of 
Commerce and the U.S. Collector of Cus
toms in connection with the preparation 
and use of export control documents in 
effecting the exportation of commodi
ties from the United States; exported 
from the United States to Austria certain 
commodities subject to the U.S. Export 
Regulations without having obtained 
from the Department of Commerce the 
validated export license required to au
thorize such exportations; failed to pro
duce and make available records, which 
said respondents were required to keep 
when requested to do so by an authorized 
agent of the Bureau of International 
Commerce, all in violation of §§ 370.2, 
372.3, 381.2, 381.3(b), 381.4, 381.5, 381.6 
and 381.11 of the U.S. Export Regula
tions. I  have further concluded that the 
respondents Gluckman and Hart ex
ported commodities from the United 
States to Austria without having pre
sented to the Postmaster at New York 
City, the place of mailing, validated li
censes which were required for said ex
portations together with related duly 
executed Shipper’s Export'Declarations 
covering said commodities, all in viola
tion of §§ 370.2(b), 371.10, 372.3, 379.1
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(b), 381.2 and 381.4 of the UJS. Export 
Regulations.

Now after considering the record in 
the case, the proposals for consent orders, 
and the recommendations of the Compli
ance Commissioner, and being of the 
view that this order is calculated to 
achieve effective enforcement of the law 
and the purposes thereof: I t  is hereby 
ordered,

L All’outstanding validated export li
censes in which respondents Irving 
Betheil or International American For
warding Corporation appear or partici
pate in any manner or capacity are 
hereby revoked and shall be returned 
forthwith to the Bureau of International 
Commerce for cancellation. Such vali
dated export licenses as may be out
standing in which respondents Sylvan L. 
Hart, also known as Sylvan L, Hayuth, 
doing business as Sela Electronics Com
pany, or Fred R. Gluckman appear or., 
participate in any manner or capacity 
and which have heretofore been revoked 
shall be returned to said Bureau for 
cancellation.

n. Except as qualified in Part IV  
hereof, the respondents Irving Betheil 
and International American Forwarding 
Corporation, for a period of 54 months 
from the effective date of this order, the 
respondent Fred R. Gluckman for a pe
riod of 30 months from the. effective date 
of this order, and the respondent Sylvan
L. Hart, also known as Sylvan L. Hayuth, 
doing business as Sela Electronics Conï- 
pany, for the duration of expert controls, 
are hereby denied all privileges of par
ticipating, directly or indirectly, in any 
manner or capacity, in any transactipn 
involving commodities or technical data 
exported from the United States in whole 
or in part, or to be exported, or which are 
otherwise subject to the Export Regular 
tions. Without limitation of the gen-__ 
erality of the foregoing, participation 
prohibited in any such transaction either 
in the United States or abroad shall in
clude participation: (a) As a party or as 
a representative of a party to any vali
dated export license application; Cb) in 
the preparation or filing of any export 
license application or reexportation 
authorization, or document to be sub
mitted therewith; (cMn the obtaining or 
using of any validated or general export 
license or other export control docu
ments; (d) in the carrying on of nego
tiations with respect to, or in the 
receiving, ordering, buying, selling, de
livering, storing, using, or disposing of 
any commodities or technical data; (e) 

i in the financing, forwarding, transport
ing, or other servicing of such com- 

i modifies or technical data, 
i m. Such denial of export privileges 
I snail extend not only to the respondents, 

out also to their successors or assigns, 
officers, partners, representatives, agents, 
and employees, and also to any person, 
nrm. corporation, or other business orga- 

I “Jetton with which they now or here- 
t  r r nuay be related by affiliation, owner- 

position of responsibility, or 
wier connection in the conduct of trade 
'services connected therewith.

I d f months after the effective
fvf ! °* order, without further order 
1 “ le Bureau of International Com-

merce, the respondents Irving Betheil, 
International American Forwarding Cor
poration, and Fred R. Gluckman shall 
have their export privileges restored to 
them conditionally and thereafter for 
the remainder of the respective denial 
periods the said respondents shall be on 
probation. However, no validated li
censes which have been revoked under 
this order or under the temporary denial 
order of December 31,1963 shall thereby 
be restored. The conditions of such 
restoration are that the respondents 
shall fully comply with all requirements 
of the Export Control Act of 1949, as 
amended, and all regulations, licenses 
and orders issued thereunder. .

(b) Two years after the effective date 
hereof the respondent Sylvan L. Hart, 
also known as Sylvan L. Hayuth, doing 
business as Sela Electronics Company, 
may apply to have the effective denial of 
his export privileges held in abeyance 
while he remains on probation. Such 
application'shall be supported by evi
dence showing compliance with the terms 
of this order and such disclosure of de
tails o f his activities during said two 
years as may be necessary to determine 
his compliance with this order. The ap
plication will be considered on its merits 
and in the light of conditions and policies 
existing at that time. His export privi
leges may be restored under such 
terms and conditions as appear to be 
appropriate.

V. Upon a finding by the Director, 
Office of Export Control, or such other 
official as may be exercising the duties 
now exercised by him, that the respond
ents Betheil, International American 
Forwarding Corporation or Gluckman 
have knowingly failed to comply with 
the requirements and conditions of this 
order or with the conditions of proba
tion, said official at any time, with or 
without prior notice to said respondent, 
by supplemental order, may revoke the 
probation of said respondent, revoke all 
outstanding validated export licenses 
to which any of said respondents may be 
a party, and deny all export privileges, 
for a period up to 48 months as to 
Betheil and International American For
warding Corporation, and for a period 
up to 24 months as to Gluckman. Such 
order shall not preclude the Bureau of 
International Commerce from taking 
further action for any violation as 
shall be warranted. Any person affected 
by a supplemental order revoking with
out notice his probation, may file ob
jections and request that such order be 
set aside, and may request an oral hear
ing, as provided in § 382.16 of the Export 
Regulations, but pending such further 
proceedings, the order of revocation shall 
remain in effect.

VI. During the time when any re
spondent or other person within the 
scope of this order is prohibited from 
engaging in any activity within the 
scope of Part n  hereof, no person, firm, 
corporation, partnership, or other busi
ness organization, whether in the United 
States or elsewhere, without prior dis
closure to and specific authorization 
from the Bureau of International Com
merce, shall do any of the following acts, 
directly or indirectly, in any manner or

capacity, on behalf of or in any associ
ation with any respondent or other per
son denied export privileges within the 
scope of this order, or whereby any such 
respondent or such other person may 
obtain any benefit therefrom or have any 
interest or participation therein, directly 
or indirectly: (a) Apply for, obtain, 
transfer, or use any license, shipper’s 
export declaration, bill of lading, or 
other export control document relating 
to any exportation, reexportation, trans
shipment, or diversion of any commodity 
o f technical data exported or to be ex
ported from the United States, by, to, 
or for any such respondent or other per
son denied export privileges within the 
scope of this order; or (b) order, buy, 
receive, use, sell, deliver, store, dispose of, 
forward, transport, finance, or otherwise 
service or participate in any exportation, 
reexportation, transshipment, or diver
sion of any commodity or technical data 
exported or to be exported from the 
United States.

This order shall become effective on 
May 1,1964.

F o r r est  D. H o c k e r s m it h ,
Director,

Office of Export Control.
[P.R. Doc. 64-4631; Piled, May 7, 1964;

8:49 aon.]

Office of the Secretary 
GEORGE L. WILSON

Statement of Changes In Financial 
Interests

In accordance with the requirements 
of section 710(b) (6 ) of the Defense Pro
duction Act of 1950, as amended, and 
Executive Order 10647 of November 28, 
1955, the following changes have taken 
place in my financial interests as re
ported in the F ed er al  R e g is t e r  during 
the past six months:

A. Deletions: No change.
B. Additions: No change.

This statement is made as of April 20,
1964.

G eorge  L. W il s o n .

A p r il  20,1964.
[F B , Doc. 64-4632; Piled, May 7, 1964; 

8:49 a.m.]

DEPARTMENT OF HEALTH, EDU
CATION, AND WELFARE

Food and Drug Administration 
BUCKMAN LABORATORIES, INC.

Notice of Filing of Petition Regarding 
Food Additives

Pursuant to the provisions of the Fed
eral Food, Drug, and Cosmetic Act (sec. 
409(b)(5), 72 Stat. 1786; 21 U.S.C. 348
(b) (5) ) ,  notice is given that a petition 
(FAP 1368) has been filed by Buckman 
Laboratories, Inc., 1256 North McLean, 
Memphis, Tennessee, 38108, proposing 
that § 121.2505 Slimicides be amended as 
follows:
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1. By inserting alphabetically in the 

list of slime-control substances in para
graph (c) the netftr item “ 2-Bromo-4'~ 
hydroxyacetophenone.”

2. By, inserting alphabetically in the 
list of adjuvant substances in paragraph
(d) the new items “Butylene oxide”  and 
“Monomethyl ethers of mono-, di-, and 
tripropylene glycol.”

Dated: May 1,1964.

M alc o lm  R . S t e ph e n s , 
Assistant Commissioner 

for Regulations.
[F.R. Doc. 64-4629; Filed, May 7, 1964;

8:49 a.m.]

CIVIL AERONAUTICS BOARD
[Docket 13777; Order 20758, Corrected]1

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION

Agreement Relating to Specific 
Commodity Rates

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C., 
on the 28th day of April 1964.

There has been filed with the Board, 
pursuant to section 412(a) of the Fed
eral Aviation Act of 1958 (the Act) and 
Part 261 of the Board’s Economic Regu
lations, an agreement between various air 
carriers, foreign air carriers, and other 
carriers, embodied in the resolutions of 
Traffic Conference 1 of the International 
Air Transport Association (LATA), and 
adopted pursuant to the provisions of 
Resolution 590 (Commodity Rates 
Board).

This agreement, adopted pursuant to 
unprotested .notices to the carriers and 
promulgated in IATA memoranda, ex
tends the effectiveness of certain exist
ing specific commodity rates as set forth 
in the attachment hereto.*

The Board, acting pursuant to sections 
102, 204(a), and 412 of the Act, does not 
find the subject agreement to be adverse 
to the public interest or in violation of 
the Act, provided that approval thereof 
is conditioned as hereinafter ordered.

Accordingly, it is ordered: That Agree
ment C.A.B. 17666, R-2, be and hereby is 
approved, provided that such approval 
shall not constitute approval of the 
specific commodity descriptions con
tained therein for purposes of tariff 
publication.

Any air carrier party to the agreement, 
or any interested person, may, within 15 
days from the date of service of this 
order, submit statements in writing con
taining reasons deemed appropriate, to
gether with supporting data, in support 
of or in opposition to the Board’s action 
herein. An original and nineteen copies 
of the statements should be filed with 
the Board’s Docket Section. The Board 
may, upon consideration of any such 
statements filed, modify or rescind its,, 
action herein by subsequent order.

1 To correct conference and docket numbers.
2 Filed as part of the original document.

This order will be published in the 
F ederal R egister.

By the Civil Aeronautics Board.
[ seal ]  H arold R . S anderson , 

Secretary.
[F.R. Doc. 64-4633; Filed, May 7, 1964; 

8:49 ajm.]

[Docket 14792]

NORTH CENTRAL RENEWAL OF 
CERTAIN SEGMENT

Notice of Prehearing Conference
Renewal North Central’s Segment 12.
Notice is hereby given that a prehear

ing conference in the above-entitled 
matter is assigned to be held on June 2, 
1964, at 10 a.m., e.d.s.t., in Room 1027, 
Universal Building, Connecticut and 
Florida Avenues NW., Washington, D.C., 
before Examiner Leslie G. Donahue.

Dated at Washington, D.C., May 6, 
1964.

[s e a l ] F rancis  W. B r o w n ,
Chief Examiner.

[F.R. Doc. 64-4634; Filed, May 7, 1964;
8:50 a.m.] „

FEDERAL COMMUNICATIONS 
COMMISSION

[Docket Nos. 15323-15325; FCC 64Rr-248]

INTEGRATED COMMUNICATIONS 
SYSTEMS, INC., OF MASSACHU
SETTS ET AL.

Memorandum Opinion and Order 
Amending Issues

In re applications of Integrated Com
munication Systems, Inc. of Massachu
setts, Boston, Massachusetts, Docket No. 
15323, File No. BPCT-3167; United 
Artists Broadcasting, Inc., Boston, Mas
sachusetts, Docket No. 15324, -File No. 
BPCT-3169; WGBH Educational Foun
dation, Boston, Massachusetts, Docket 
No. 15325, File No. BPCT-3277; for con
struction permits for new television 
broadcast stations.

1. United Artists Broadcasting, Inc.' 
(United Artists) petitions the Review 
Board to enlarge issues in this proceed
ing.1 Petitioner seeks the addition of 
the following issues with respect to the 
application of Integrated Communica
tion Systems, Inc. of Massachusetts 
(Integrated) :

(a) To determine whether the appli
cant, in view of its proposal as to staff, 
is qualified to operate its station in the 
manner proposed in its application.

(b) To* determine whether the pro
gram proposals of the applicant are fea-

iThe pleadings before the Review Board 
include: (1) Motion to enlarge issues, filed 
Mar. 2, 1964, by United Artists Broadcasting, 
Inc.; (2) Opposition, filed Apr. 8, 1964, by 
Integrated- Communication Systems, Inc. of 
Massachusetts; (3) Response, filed Apr. 8, 
1964, by the Broadcast Bureau; and (4) 
Reply to opposition, filed Apr. 20, 1964, by 
petitioner.

sible for a UHF television station without 
network affiliation in the Boston market; 
whether there is a reasonable prospect 
that the program proposals can be ef
fectuated; and, in light of evidence ad
duced with respect to the foregoing, 
whether the applicant is qualified to op
erate its station in the manner proposed 
in its application.

2. This proceeding involves mutually 
exclusive applications for a new UHF 
television broadcast station in Boston, 
Massachusetts. United Artists chal
lenges, the adequacy of the staff proposed 
by Integrated. To support its conten
tion, petitioner points out that Inte
grated contemplates a weekly schedule 
totalling 45 %  hours, of which 45 percent, 
or more than 20 hours, is to be local live 
programming. United Artists asserts 
that Integrated proposes local live pro
grams on each day of the week with six 
such programs on Mondays through Fri
days and also on Sundays, and five live 
programs on Saturdays. In order to 
maintain this schedule, petitioner indi
cates that a staff of thirteen employees is 
designated by Integrated, including five 
management personnel. According to 
United Artists, the remaining eight staff 
members are to work in the engineering, 
business, commercial and program de
partments; however, it is noted by peti
tioner, no allocation of these staff mem
bers is provided by Integrated in its ap
plication. In light of personnel require
ments and viewed most favorably to In
tegrated, United Artists contends that 
no more than four staff members can be 
considered as available for the program 
department which is primarily respon
sible for the heavy work load imposed by 
over 20 hours of local live programming 
per week. Petitioner notes that none of 
Integrated’s principals have television 
broadcast experience and that Inte
grated’s proposed percentage of live 
broadcasts exceeds that shown in the 
renewal applications of all but one tele
vision station out of 491 stations sur
veyed in Veterans Broadcasting Com
pany, Inc., Docket No. ,14367 et al. (Six 
Nations Rebuttal Exhibit No. 1). United 
Artists also challenges the feasibility of 
the program proposals advanced by In
tegrated in light of the following con
siderations; (1) Integrated has applied 
for a UHF channel in a market with 
three VHF network affiliates; (2) Inte
grated has proposed programming which 
would be extraordinarily ambitious, even 
for a profitable VHF station; (3) Inte
grated’s operating budget is based on 
an inadequate staff proposal; and (4) 
operating revenues are proposed to cover 
substantial long-term debt retirement. 
Petitioner urges that adequate explora
tion of the feasibility of Integrated’s pro
posal cannot be made under the stand
ard comparative issues or the standar 
financial qualifications and Evansvine 
issues; therefore, the requested issues are 
necessary to develop an adequate recor 
and to enable the Commission to evaluate 
thie problems inherent in the totroduc- 
tion of a UHF station in an all-vii*
market. ,,

3. Integrated, in opposing the motioi 
to enlarge issues, attempts to distinguisx
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its position from that of TVue Associates, 
Inc., FCC 64R-56, 1 RR 2d 1013 (1964), 
where the Review Board added an ade
quacy of staff issue to the proceeding. 
Integrated points out that TVue’s appli
cation proposed a 71-hour telecast week 
with more than 31 hours, or 44 percent 
of total air time, devoted to live pro
gram m ing and with a staff of only nine 
fu ll-tim e employees and additional help 
being provided as needed. In contrast 
to TVue, Integrated assérts that the 
demands upon its staff of thirteen full
time employees from approximately 20 
hours of local live programming would be 
substantially less. Integrated also con
tends that considerations of unusual pro-
gramming proposals, the extensive use 
of automation and personnel require
ments are not present here as in the TVue 
proceeding. After a review of several 
cases (all of which related to standard 
broadcast operation), Integrated al
leges that the petitioner has failed to 
produce facts to demonstrate that its 
staffing proposals are insufficient and 
has not cited a single decision of the 
Commission in support of its requested 
enlargement. In answer to the issue 
raised concerning the feasibility of its 
proposals, integrated argues that the 
existence or lack of network affiliation 
has no effect on its ability to effectuate 
its proposed programming since there is 
nothing novel about the proposals. In 
tegrated concludes that the question of 
feasibility seems to resemble a sufficiency 

«, of funds issue which should be addressed 
to the hearing examiner and, in any 
event, petitioner can explore these mat
ters under the standard comparative and 
designated issues.

4. The Broadcast Bureau supports the 
requested addition of an adequacy of 
staff issue and points to the amount of 
local live programming and the size of 
the staff proposed by Integrated. The 
Bureau also notes that there is no 
breakdown of staff functions and con
cludes that an unresolved question exists 
as to whether staff proposals have been 
adequately appraised in view of the de
gree of live programming anticipated by 
Integrated. In regard to the second 
issue requested by United Artists, the 
Bureau asserts that the issue of feasibil
ity is basically the same issue sought 
by WEBR, Inc. in Ultra vision Broadcast
ing Company, FCC 64R-192, released 
April 10, 1964, wherein the Review 
Board certified the question whether an 
issue such as that proposed by United 
Artists should be added. The views that 
prompted the Bureau's support of the 
Ultravision certification apply here 
where another UHF applicant is con
fronted by a three VHF station market, 
in its rgply to Integrated's opposition, 
united Artists asserts that Integrated 
nas declined to provide any further in- 
ormation regarding the functions to be 
Performed by staff members and has not 
nown how a four-man program departm
ent can produce substantial live pro- 

gramming. United Artists again denies 
Jv ^ *s requesting an Evansville issue 
n asserts that these matters cannot 
explored under the designated issues. 
• An applicant is normally required 
Present the Commission with a pro

gram proposal which is reasonably ca
pable of effectuation. Bimey Imes, Jr. 
(W M O X ), 27 FCC 225,17 RR 419 (1959). 
A  proposal to devote 45 percent or ap
proximately 20 hours, of weekly broad
cast time to local live programming must 
demonstrate the availability of a staff 
sufficient to effectuate such program
ming. While such a question cannot be 
decided only on the basis of the number 
of employees and broadcast hours in
volved TVue Associates, Inc., FCC 64R- 
56, 1 RR 2d 1013 (1964), it is essential 
to such a determination that the num
ber of personnel be specified and a rea
sonable allocation of functions and per
sonnel be provided. We cannot deter
mine here on the basis of Integrated’s 
application and opposition the number 
of full-time employees who will be uti
lized in the development and presenta
tion of a comprehensive programming 
proppsal. As the Bureau notes, whether 
or not the petitioner is accurate regard
ing the number of personnel available 
for Integrated’s program department, an 
unresolved question does exist concern
ing the adequacy of the staff proposals 
when viewed in terms of local live pro
gramming. For these reasons, we deem 
it necessary to require further inquiry 
into Integrated’s staff proposals, and the 
motion to eplarge issues will be granted 
to that extent. With respect to petition
er’s attempt to question the feasibility of 
Integrated’s program proposals, the 
Board has had occasion to consider sim
ilar requests. See Ultravision Broadcast
ing Company, FCC 64R-192, released 
April 10, 1964; and Cleveland Telecast
ing Corp., FCC 64R-220, released April 
21,1964. In these cases and in this pro
ceeding, the Board has been asked to de
termine the feasibility of program pro
posals advanced by a UHF applicant 
with regard to its introduction into a 
three VHF station market. Since the 
considerations involved in such an issue 
go bfeyond present Commission policy 
with respect to financial qualifications 
and since the Board was impressed by 
the potential impact on UHF develop
ment, the question was certified to the 
Commission. The question of feasibility 
raised by petitioner’s second requested 
issue will therefore be certified also.

Accordingly, it is ordered, This 1st day 
of May 1964, that the Motion to Enlarge 
Issues, filed March 2, 1964, by United 
Artists Broadcasting, Inc. is granted to 
the extent indicated herein; and

I t  is further ordered, That the issues 
in this proceeding are enlarged by the 
addition of the following issue: To de
termine whether Integrated Communi
cation Systems, Inc. of Massachusetts, in 
view of its proposal as to staff, is quali
fied to operate its station in the manner 
proposed in its application, and Issue
(b) requested by petitioner is hereby 
certified to the Commission for its 
determination.

Released: May 5,1964.
F e d er al  C o m m u n ic a t io n s  

C o m m is s io n ,
[ s e a l ]  B e n  F . W a p l e ,

Secretary.
[FJR. Doc. 64-4638; Filed, May 7, 1964;

8:50 am.]

[Dockets 15440, 15441; FCC 64M-383]

CONTEMPORARY RADIO,  INC.  
(WAYL) AND HUBBARD BROAD
CASTING, INC.

Order Scheduling Hearing
In  re applications of Contemporary 

Radio, Inc. (W A Y L ), Minneapolis, Min
nesota, Docket No. 15440, File No. BPH- 
4142; Hubbard Broadcasting, Inc., Min
neapolis, Minnesota, Docket No. 15441, 
File No. BPH-4167; for construction 
permits.

I t  is ordered, This 4th day of May 1964, 
that Jay A. Kyle will preside at the hear
ing in the above-entitled proceeding 
which is hereby scheduled to commence 
on July 8, 1964, in Washington, D.C.: 
And, it is further ordered, That a pre- 
hearing conference in the proceeding will 
be convened by the presiding officer at 
9:00 a.m., June 5, 1964.

Released: May 5, 1964.
F ed er al  C o m m u n ic a t io n s  

C o m m is s io n ,
[ s e a l ]  B e n  F . W a p l e ,

Secretary.
[F.R. Doc. 64-4636; Filed, May 7, 1964; 

8:50 a.m.]

[Docket Nos. 15442,15443; FCC 64M-384]

DUBUQUE BROADCASTING CO. AND 
TELEGRAPH HERALD

Order Scheduling Hearing
In re applications of Dubuque Broad

casting Company, Dubuque, Iowa, Docket 
No. 15442, File No. BPH-3920; Tele
graph-Herald, Dubuque, Iowa, Docket 
No. 15443, File No. BPH-4288; for con
struction permits.

I t  is ordered, This 4th day of May 
1964, that Thomas H. Donahue will pre
side at the hearing in the above-entitled 
proceeding which is hereby scheduled to 
commence on July 8, 1964, in Washing
ton, D.C.: And, it is further ordered, That 
a prehearing conference in the proceed
ing will be convened by the presiding 
officer at 9:00 am., June 5, 1964.

Released: May 5, 1964.
F e d er al  C o m m u n ic a t io n s  

C o m m is s io n ,
[ s e a l ]  B e n  F. W a p l e ,

V Secretary.
[F.R. Doc. 64-4637; Filed, May 7, 1964; 

8:50 a.m.]

[Docket Nos. 15358 etc.; FCC 64r-371 ]

LOMPOC VALLEY CABLE TV
Memorandum Opinion and Order 

Designating Applications for-Con
solidated Hearing on Stated Issues
In re applications of Lompoc Valley 

Cable TV, for operational fixed stations 
in the Business Radio Service, Docket 
No. 15358, File No. 30779-IB-53X; Lom
poc Valley Cable TV, Inc., for opera
tional fixed stations in the Business 
Radio Service, Docket No. 15433, File 
No. 29978-IB-24X; Lompoc Valley Cable 
TV, Inc., for operational fixed stations 
in the Business Radio Service, File No. 
29979-IB-24X.
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1. The Commission has before it for 

consideration: (a) Its opinion in Lompoc 
Valley Cable TV, FCC 64-170, ordering 
a hearing in Docket No. 15358; (b) two 
additional applications (File Nos. 29978- 
IB-24X and 29979-IB-24X) filed by 
Lompoc Valley Cable TV  relating to the 
microwave relay system proposal desig
nated for hearing in the cited case; (c) 
a “Petition to Deny, or, in the Alterna
tive, to Consolidate” filed March 23, 
1964, by Mili Acquistapace, James H. 
Ranger, Bums Rick, Marion A. Smith 
and Ed J. Zuchelli, d/b as Central Coast 
Television, permittee of Station KCOY- 
TV, Channel 12, Santa Maria, California, 
directed against (b) above; and (d) foot
note 1 of a “Motion to Enlarge Issues” 
filed April 1, 1964, in Docket No. 15358, 
by Lompoc Valley Cable TV.

2. In its cited'opinion, the Commission 
set aside an earlier grant to Lompoc 
Valley Cable TV and designated for hear* 
ing its application (File No. 30779-IB- 
53X) for authority to construct a micro- 
wave relay system in the Business Radio 
Service to serve a CATV at Vandenburg 
Village and Mission Hills, California. 
However, two other applications filed by 
Lompoc Valley in the same area were not 
considered in the cited opinion. One 
of these (File No. 29979-IB-24X) is now 
moot since it proposed a transfer of the 
permit which was later set aside. How
ever, it appears that the other applica
tion (File No. 29978-IB-24X) concerns 
the same system and should be consoli
dated into the same hearing. In a plead
ing filed in Docket No. 15358, Lompoc 
Valley Cable TV states that it “has no 
objection to such consolidation” .

Accordingly, it is ordered, That insofar 
as it relates to Lompoc Valley Cable TV ’s 
transfer application (File No. 29979-IB- 
24X), Central Coast Television’s “Peti
tion to Deny, or, in the Alternative, to 
Consolidate” is dismissed as moot.

I t  is further ordered, That the applica
tion (File No. 29979-3B-24X) of Lompoc 
Valley Cable TV is dismissed as moot.

I t  is further ordered, That pursuant to 
section 309(e) of the Communications 
Act of 1934, as amended, the application 
(File No. 29978-IB-24X) of Lompoc Val
ley Cable TV is designated for hearing, 
and consolidated into the pending pro
ceeding in Docket No. 15358 upon the 
issues already ordered in that proceed
ing.

I t  is further ordered,, That the “Peti
tion to Deny, or, in the Alternative, to 
Consolidate” filed by Central Coast Tele
vision on March 23, 1964, is granted to 
the extent indicated above.

Adopted: April 29, 1964.

Released: May 5, 1964.
F ederal C o m m u n ic a t io n s  

C o m m is s io n ,1
[ seal ]  B e n  F . W aple ,

Secretary.
[F.R. Doc. 64-4639; Filed, May 7, 1964;

8:50 a.m.]

1 Commissioners Lee and Ford absent.

[Docket Nos. 15438,15439; FOC 64M-381]

MARINE BROADCASTING CORP. AND 
ONSLOW BROADCASTING CO.

Order Scheduling Hearing
In re applications of Marine Broad

casting Corporation, Jacksonville, North 
Carolina, Docket No. 15438, File No. 
BPH-4190; Onslow Broadcasting Com
pany, Jacksonville, North Carolina, 
Docket No. 15439, File No. BPH-4281; 
for construction permits.

I t  is ordered, This 4th day of May 1964, 
that Sol Schildhause will preside at the 
hearing in the above-entitled proceeding 
which is hereby scheduled to commence 
on July 7, 1964, in Washington, D.C.: 
And, it is further ordered, That a pre- 
hearing conference in the proceeding will 
be convened by the presiding officer at 
9:00 a.m., June 4,1964.

Released: May 5, 1964. ^
F ederal C o m m u n ic a t io n s  

C o m m is s io n ,
[ seal ]  B e n  F . W aple ,

Secretary.
[F.R. Doc. 64-4640; FUed, May 7, 1964; 

8:51 am .]

tDocket Nos. 15436,15437; FCC 64M-380]

SKYLARK CORP. AND KINGSTON 
BROADCASTERS, INC.

Order Scheduling Hearing
In re applications of Skylark Corpora

tion, Kingston; New York, Docket No. 
15436, File No. BPH-4256; Kingston 
Broadcasters, Inc., Kingston, New York, 
Docket No. 15437, File No. BPH-4357; for 
construction permits.

I t  is ordered, This 4th day of May 
1964, that H. Gifford Irion will preside 
at the hearing in the above-entitled pro
ceeding which is hereby scheduled to 
commence on July 7, 1964, in Washing
ton, D.C.: And, it is further ordered, That 
a prehearing conference in the proceed
ing will be convened by the presiding 
officer at 9:00 a.m., June 4, 1964.

Released: May 5,1964.
F ederal C o m m u n ic a t io n s  

C o m m is s io n ,
[ seal ] B e n  F . W aple ,

Secretary.
[F.R. Doc. 64-4641; Filed, May 7, 1964; 

8:51 a.m.]

1. The Commission has before it for 
consideration: (a) The applications of 
Springfield Telecasting Co. (Springfield), 
filed December 22, 1960, and Midwest 
Television,Inc. (Midwest) .filed February 
7, 1961, each requesting a construction 
permit for a new television broadcast sta
tion to operate on Channel 26, Spring- 
field, Illinois; (b) “Petition to Deny”, 
filed March 13,1961, by Plains Television 
Corporation (Plains), against (a ) , above;
(c). “Opposition to Petition to Deny”, 
filed April 28, 1961, by Midwest against
(b ), above; 1 (d) Reply, filed May 22, 
1961, by Plains, to (c ), above; (e) “Fur
ther Petition to Deny”,2 filed November 
26, 1963, by Plaiiis, against the applica
tion (BPCT-2838) of Springfield, as 
amended; ( f )  Opposition, filed Decem
ber 6, 1963, by Springfield, against (e), 
above; and (g) Reply, filed December 26, 
1963, by Plains, to ( f ) ,  above. On Jan
uary 3, 1964, Springfield filed a plead
ing captioned “Response to Reply to Op
position” , directed against (g ), above, 
and simultaneously filed a “Motion to 
Accept Pleading” , which requests the 
Commission to consider the “Response”. 
On January 16, 1964, Plains filed a 
“Statement”  o p p o s i n g  Springfield’s 
“ Motion” . Since Springfield’s “Re
sponse” was filed in violation of the pro
visions of § 1.45 of the Commission’s 
rules limiting pleadings which may be 
filed in a proceeding, its “Motion” will 
be denied, and the pleadings filed in con
nection therewith will be dismissed.

2. Springfield Telecasting Co., a cor
poration, is the successor to Richard S. 
Cole, trading as Springfield Telecasting 
Company, the application having been 
originally filed by Mr. Cole as an indi
vidual. Midwest is the licensee of Tele
vision Broadcast Station WCIA, Channel 
3, Chfl.nripfl.ign, Illinois, Television Broad
cast Station WMBD-TV, Channel 31, 
Peoria, Illinois, and Radio Station 
WMBD, Peoria, Illinois, as well as Radio 
Stations KFMB(AM) and KFMB-FM, 
and Television Broadcast Station KFMB- 
TV, Channel 8, all in San Diego, Cali
fornia. The principal stockholders of 
Midwest have various other broadcast 
interests which are discussed in succeed
ing paragraphs hereof. The petitioner, 
Plains Television Corporation, is the li
censee of Television Broadcast Stations 
WICS, Channel 20, Springfield, Illinois; 
WCHU, Channel 33, Champaign, Illi
nois; and WICD, Channel 24, Danville, 
Illinois.

[Docket Nos. 15449,15450; FCC 64-387]

SPRINGFIELD TELECASTING CO. AND 
MIDWEST TELEVISION INC.

Memorandum Opinion and Order 
Designating Applications for Con
solidated Hearing on Stated Issues
In .re applications of Springfield Tele

casting Co., Springfield, Illinois, Docket 
No. 15449, File No. BPCT-2838; Midwest 
Television, Inc., Springfield, Illinois, 
Docket No. 15450, File No. BPCT-2846; 
for construction permits for new tele
vision broadcast stations.

i All of the parties, at various times, re
quested and were granted extensions of time 
within which to file pleadings.

*On Apr. 28, 1961, Springfield filed an 
answer to (a ), above, and Plains filed its 
reply thereto on May 8, 1961. Springfield 
thereupon filed, on June 29, 1961, a reply to 
the Plains reply. On Oct. 8, 1963, Spring- 
field filed a major amendment to its ap
plication, the effect of which was to present 
an entirely new proposal, rendering these 
footnoted pleadings, for the most part, moot. 
Petitioner’s “Further Petition to Deny is> 
in substance, a new Petition to Deny, di
rected against the “new” application. Ac
cordingly, except to the extent that P^rtf 
of these three pleadings may be incorporate 
by reference, they will not be considered.
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3. The Springfield and Midwest appli
cations are mutually exclusive and a 
hearing will, therefore, be required. 
Thus, the only question raised by the 
plains petition concerns the issues to be 
specified. No challenge has been offered 
to Plains’ standing as a party in interest 
in this proceeding, and it is evident that 
Plains has such standing under the provi
sions of section 309(e) of the Communi
cations Act, and we so find (Federal 
Communications Commission v. Sanders 
Brothers Radio Station, 309 U.S. 470). 
Plains makes a threefold attack on the 
Springfield application. First, Plains 
questions the qualifications of Spring- 
field on the basis of an alleged undis
closed interest of the now-defunct Elec
tron Corporation in the Springfield ap
plication, as originally filed, and the 
alleged hidden role of Electron in the 
preparation of the original Springfield 
application.® Plains alleges that, not
withstanding thè fact that Electron is' 
not connected in any manner with the 
“new” Springfield application, there re
mains the question of whether Spring- 
field, in filing the original application, 
was less than candid with the Commis
sion in failing to disclose Electron’s role 
in the preparation of the application. 
Plains further challenges the qualifica
tions of Springfield on the basis that 
Springfield, an Ohio corporation, has not 
shown that it is authorized to do business 
in the State of Illinois. Finally, Plains 
alleges that Springfield’s programming 
proposal represents a gross overcom
mercialization.

4. The fact that Springfield may have 
purchased a “package programming 
deal” from Electron, does not, in our 
view, raise a question as to Springfield’s 
qualifications to be a broadcast licensee. 
The allegations of Plains with respect to 
an undisclosed interest of Electron in the 
Springfield application are, at best, 
speculative and Unsupported by any facts. 
The Commission has considered Plains’ 
arguments on this account and finds no 
merit in them. With respect to whether 
Springfield is authorized to do business 
in the State of Illinois, it is clear that 
Springfield has not made such a showing 
and an issue with respect thereto will be 
specified. Finally, with respect to the 
alleged overcommercialization, no spe
cific issue appears warranted since the 
Programming proposals of the applicants 
will, in any event, be explored under 
standard . comparative issue “6 (c )” 
herein.

Petitioner alleges that a grant of the 
Midwest application would be incon
sistent with § 73.636 of the Commission’s 
rules with regard to “duopoly” and a con
centration of control. Petitioner states 
that operating as proposed, the predicted 
«rade A contour of the proposed station 
would be almost wholly encompassed by

' Tlle ori£inal application contained a pro
gramming proposal, admittedly prepared by

ectron, which was Identical to those sub- 
nth16*1 ^  three other applicants in three 
M ®  cities, in all of which Electron was the 

Pment supplier. Electron also provided 
th<» Ual?y favorable terms of payment for 

e^^iPInerit. it  is on the basis erf these 
w that Plains questions whether Electron 

aPPî catio d ŜClOSed *nterest in the Springfield

No. 91— pt. i ------e

the existing Grade B contour of Station 
WCIA. Within this overlap area, it is 
alleged, there are approximately 73,648 
people, representing about half of the 
population of the Springfield metropoli
tan area. Midwest concedes that there 
will be overlap of the Station WCIA 
Grade B contour with the predicted 
Grade A contour of the proposed station, 
but disputes the extent of the overlap. 
Midwest further concedes that there will 
be overlap of the predicted Grade A con
tour of the proposed station with the 
existing Grade B contour of Station 
WMBD-TV. Under the circumstances, 
it is clear that an issue with regard to 
“duopoly” is warranted and such an issue 
will, accordingly, be specified.

6. Petitioner asserts that the owner
ship interests of Midwest and its stock
holders in central Illinois already con
stitute a concentration of control which 
is inconsistent with the public interest 
and that a grant of the application 
would, therefore, intensify the alleged 
concentration. The ownership interests 
of Midwest and its stockholders are, in
deed, extensive and complex. The ap
plicant itself is licensee of three television 
broadcast stations (WCIA, WMBD-TV 
and KFMB-TV) and three radio stations 
(WMBD, KFMB, and KFMB-FM). 
Since Radio Stations KFMB and 
KFMB-FM and Television Broadcast 
Station KFMB-TV are located in Cali
fornia, they do not enter into the “con
centration of control”  picture in central 
Illinois. Helen M. Stevick and her 
daughter, Marajen S. Chenigo, own 20 
percent of the stock of Midwest; they 
also own all of the stock of Champaign 
NewS-Gazette, Inc., licensee of Radio 
Stations WDWS and WDWS-FM, Cham
paign, Illinois. Lindsay-Schaub News
papers, Inc., owns 20 percent of the stock 
of Midwest; the family of F. W. Schaub 
owns more than 90 percent of the stock 
of HCS Company, a holding company 
which controls Lindsay-Schaub News
papers, Inc. The Schaub family also 
owns more than 40 percent of the stock 
of Illinois Broadcasting Company, li
censee of Radio Stations WSOY and 
WSOY-FM, Decatur, Illinois; WSEI-FM, 
Effingham, Illinois; and WVLN and 
WVLN-FM, Olney, Illinois. Illinois 
Broadcasting Company formerly owned 
the 20 percent of the stock of Midwest 
which is now owned by Lindsay-Schaub 
Newspapers, Inc. The family of Frank
M. Lindsay owns more than 25 percent 
of the stock of Lindsay-Schaub News
papers, Inc., as well as more than 25 per
cent o f the stock of Illinois Broadcasting 
Company. The Lindsay family also owns 
19 percent of Quincy Newspapers, Inc., 
which, in turn, controls Quincy Broad
casting Company, licensee of Radio Sta
tions WGEM and WGEM-FM and Tele
vision Broadcast Station WGEM-TV, all 
in Quincy, Illinois. Furthermore, Mid
west is also the licensee of UHF Tele
vision Broadcast Translator Station 
W71AE, LaSalle, Illinois, which rebroad
casts, on Channel 71, the programs of 
Midwest's Station WMBD-TV. Thus, 
Midwest and its stockholders, directly or 
indirectly, have substantial interests in 
three television broadcast stations, one 
television broadcast translator station,

five standard broadcast stations and five 
FM stations, all in the same general area 
of central Illinois. It  is significant that 
two of the three television broadcast sta
tions (WCIA and WGEM-TV) are VHF 
stations with substantial coverage areas.4 
Moreover, we believe that the interests of 
Midwest and its stockholders in other 
means of mass communication are also 
significant. We think that these facts 
clearly show that an issue with respect 
to concentration of control is warranted 
and that the multiple ownership interests 
of Midwest and its stockholders in  the 
mass media should be examined within 
the framework of the issue to be specified 
to determine whether a grant of the Mid
west application would be consistent with 
§ 73.636 of the Commission’s rules.

7. Petitioner charges that Midwest 
proposes a satellite operation in Spring- 
field which will duplicate substantially 
all of the programming of Station WCIA, 
giving rise to the operation of a UHF 
satellite within the Grade B contour of 
a VHF station. Petitioner argues that, 
in view of the fact that Station WCIA 
now places a Grade B signal into Spring- 
field itself and that Springfield pres
ently has a local station" (petitioner’s 
Station W ICS), there is no need for a 
satellite operation such as that which 
Midwest proposes. Since no area not 
now . within the Grade B contour of an 
existing station will receive coverage from 
the proposed station, Plains reasons, the 
type of operation which Midwest pro
poses is not warranted. The effect of 
such an '  operation, petitioner urges, 
would be merely to increase the Station 
WCIA signal in the area as a “bonus” 
to advertisers. Midwest, however, de
nies that it proposes a satellite opera
tion, pointing out that it proposes to 
maintain a studio and staff in Spring- 
field and will originate programs locally, 
although it is true that the proposed sta
tion will carry a substantial portion of 
the 'programming of Station WCIA. 
The question thus raised as to whether 
there is a need for the type of operation 
proposed by Midwest is one which in
volves the basic programming proposal 
of Midwest. We find, therefore, that a 
separate issue with respect thereto is 
warranted and will be specified.

8. Midwest, in its “Opposition” to the 
Plains petition, asserts that the peti
tioner has failed to make the showing 
required by section 309(d) of the Com
munications Act that a grant of the ap
plication would be prima facie incon
sistent with the public interest. We 
think that the petitioner has made the 
requisite showing and the preceding 
paragraphs amply support this con
clusion. Furthermore, since an eviden
tiary hearing is required in any event, 
the Commission will have an opportunity 
to consider all of the relevant and mate
rial questions raised by the petitioner

4 In its Memorandum Opinion and Order 
(FCC 62-708, 23 RR 941, released July 9, 
1962) granting Midwest’s application for its 
translator station in LaSalle, Illinois, the 
Commission said: “We recognize that be
cause the applicant is the licensee of WCIA, 
Channel 3, Champaign, a station serving a 
very large area, it does occupy a dominant 
competitive position in the State of Illinois 
outside of the Chicago area.”

\
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without imposing any additional burden 
upon the applicants.

9. It  appears that each of the appli
cants herein proposes to locate its main 
studio outside the corporate limits of the 
City of Springfield. Midwest has re
quested a waiver of § 73.613 of the Com
mission’s rules; Springfield has not. Is
sues will, therefore, be specified to de
termine whether a grant of either of the 
applications would be consistent with 
§ 73.613 of the Commission’s rules and, 
if not, whether circumstances exist 
which would warrant a waiver of said 
section.

10. In view of the foregoing,, except as 
indicated above, the Commission finds 
that Springfield Telecasting Co. is finan
cially, technically, and otherwise quali
fied to construct, own and operate the 
proposed television broadcast station; 
and that, except as indicated above, 
Midwest Television, Inc., is legally,, fi
nancially, technically and otherwise 
qualified to construct, own and operate 
the proposed television station. Upon 
due consideration of the above-cap
tioned applications, the Commission 
finds that, pursuant to section 309(e) of 
the Communications Act of 1934, as 
amended, a hearing is necessary and 
that the said applications must be des
ignated for hearing in a consolidated 
proceeding on the issues set forth below;

I t  is ordered, That, pursuant to section 
309(e) of the Communications Act of 
1934, as amended, the above-captioned 
applications of Springfield Telecasting 
Co. and Midwest Television, Inc., are 
designated for hearing in a consolidated 
proceeding at a time and place to be 
specified in a subsequent Order, upon the 
following issues :

1. To determine whether Springfield 
Telecasting Co. is authorized to do busi
ness in the State of Illinois.

2. TO determine whether a grant of 
the application of Midwest Television, 
Inc., would be consistent with the pro
visions of § 73.636 of the Commission’s 
rules with regard to “ duopoly” and con
centration of control.

3. To determine whether a grant of 
the application of Springfield Telecast
ing Co. would be consistent with the pro
visions o f § 73.613 of the Commission’s 
rules and, if not, whether circumstances 
exist which would warrant waiver of said 
section.

4. To determine whether a grant of 
the application of Midwest Television, 
Inc., would be consistent with the pro
visions of § 73.613 of the Commission’s 
rules and, if  not, whether circumstances 
exist which would warrant waiver of said 
section.

5. To determine the efforts made by 
Midwest Television, Inc., to ascertain the 
needs and interests of the area proposed 
to be served and the manner in which 
the applicant will meet such needs and 
interests.

6. To determine, on a comparative 
basis, which of the operations proposed 
in the above-captioned applications 
would better serve the public interest, 
convenience and necessity in light of the 
significant differences between the ap
plicants as to:

(a) The background and experience 
of each, bearing on its ability to own and 
operate the proposed television broad
cast station.

(b) The proposals of each with re
spect to the management and operation 
of the proposed television broadcast 
stations.

(c) The programming services pro
posed in each of the above-captioned 
applications.

7. To determine, in the light of the 
evidence adduced pursuant to the fore
going issues, which, if either, of the in
stant applications should be granted.

I t  is further ordered, That the “Motion 
to Accept Pleading” filed, herein by 
Springfield Telecasting Co. is denied; 
the “Response to Reply to Opposition” 
filed herein by Springfield Telecasting 
Co. is, accordingly, dismissed; the 
“Statement” filed January 16, 1964, 
herein by Midwest Television, Inc., is 
dismissed; and the Petitions to Deny 
filed herein by Plains Television Corpo
ration are granted insofar as. they re
quest that the applications be designated 
for hearing.

I t  is further 1ordered, That Plains 
Television Corporation is made a party 
to the proceeding; and

I t  is further ordered, That the issues 
in the above-captioned proceeding may 
be enlarged by the Examiner, upon his 
own motion or upon petition properly 
filed by a party to the proceeding, and 
upon sufficient allegations of fact in sup
port thereof, by the addition of the fol
lowing issue:

To determine whether the funds avail
able to the applicant will give reasonable 
assurance that the proposals set forth 
in the application will be effectuated.

I t  is further ordered, That, to avail 
themselves of the opportunity to be 
heard, Springfield Telecasting Co., Mid
west Television, Inc., and Plains Tele
vision Corporation, pursuant to § 1.221
(c) of the Commission’s rules, in per
son or by attorney, shall, within twenty 
(20) days of the mailing of the Order, file 
with the Commission,, in triplicate, a 
written appearance stating an intention 
to appear on the date set for the hearing 
and present evidence on the issues speci
fied in this Order.

I t  is further ordered, That the appli
cants and the party respondent herein 
shall, pursuant to section 311(a) (2) of 
the Communications Act of 1934, as 
amended, and § 1..594(a) of the Commis
sion’s rules, give notice of the hearing 
either individually, or, if feasible, jointly, 
within the timp and in the manner pre
scribed in such rule, and shall advise 
the Commission of the publication of 
such notice as required by § 1.594 (g ) of 
the rules.

Adopted: April 29, 1964.
Released: May 4, 1964.

F ederal C o m m u n ic a t io n s  
Co m m is s io n ,”

[ seal ]  B e n  F . W aple ,
Secretary.

[F.R. Doc. 64-4642; Filed, May 7, 1964;
8:61 a.m.]

6 Commissioner Lee absent.

[Docket Nos. 15326-15328; FCC 64M-379]

SPRINGFIELD TELEVISION BROAD
CASTING CORP. ET AL.

Order Continuing Hearing
In  re applications of Springfield Tele

vision Broadcasting Corporation, Toledo, 
Ohio, Docket No. 15326, File No. BPCT- 
3157; D. H. Overmyer, Toledo, Ohio, 
Docket No. 15327, File No. BPCT-3173; 
Producers, Inc., Toledo, Ohio, Docket No. 
15328, File No. BPCT-3178; for con
struction permits for new television 
broadcast stations.

The Hearing Examiner having under 
consideration the joint petition for ex
tension of procedural dates and con
tinuance of hearing filed in the above- 
entitled proceeding on April 30, 1964;

It  appearing, that the said petition re
quests extension of time for exchange of 
exhibits to be offered in evidence in the 
presentation of the direct affirmative 
cases from May 11,1964, to May 18,1964, 
and that the hearing presently scheduled 
to commence on May 20, 1964 be con
tinued to May 25, 1964;

It  further appearing, that all parties 
have consented to immediate considera
tion and grant of the said petition;

I t  is ordered, This 1st day of May 1964 
that the said petition is granted and 
that the time for exchange of exhibits 
is extended from May 11, 1964 to May 
18, 1964;

I t  is further ordered, That the hearing 
herein presently scheduled for May 20, 
1964, is continued to May 25,1964, com
mencing at 10:00 a.m. in the offices of 
the Commission at Washington, D.C.

Released; May 4, 1964.
F ederal C om m unicatio ns  

C o m m is s io n ,
[ seal ]  B e n  F . W aple ,

Secretary.
[F.R. Doc. 64-4643; Filed, May 7, 1964;

8:51 ajn.]

[Docket Nos. 15434, FCC 64r-379]

WENY, INC^AND ELMIRA HEIGHTS- 
HORSEHEADS BROADCASTING CO.

Order Designating Applications for 
Consolidated Hearing on Stated Issues

In  re applications of WENY, Inc., El
mira, New York, requests: 94.3 me; #232, 
700 w horizontal, 700 w vertical; 564 ft., 
Docket No. 15434, File No. BPH-4259; 
Frank P. Saia, Emmagene Swezey Saia, 
and Anthony P. Saia, d/b as Elmira 
Heights-Horseheads Broadcasting Com
pany, Elmira, New York, requests: 94.3 
me; #232; 950 w; 502 ft., Docket No. 
15435, File No. BPH-4261; for construc
tion permits.

At a session of-the Federal Commu
nications Commission held at its offices 
in Washington, D.C., on the 29th day 
of April 1964;

The Commission having under con
sideration the above-captioned and de
scribed applications;

It  appearing, that the above-captioned 
applications are mutually exclusive in 
that operation by the applicants as pro
posed would result in mutually destruc
tive interference; and
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It further appearing, that the areas for 
which the applicants propose to provide 
PM broadcast service are significantly 
different in size and that for purposes of 
comparison, the areas and populations 
within the respective 1 mv/m contours 
together with the availability of other 
p»M service (at least 1 mv/m) within 
such areas will be considered In the 
hearing ordered below for the purpose 
of determining whether a comparative 
preference should accrue to either ap— 
plicant; and

It further appearing that, upon due 
consideration of the above-captioned ap
plications, the Commission finds that 
pursuant to section 309(e) of the Com
munications Act of 1934, as amended, a 
hearing is necessary; that each of the 
applicants is legally, financially, teeh- 

Inically and otherwise qualified to con-' 
struct, own and operate the FM broad- 

( cast facilities proposed;
I It is ordered, That, pursuant to sectioii 
(309(e) of the Communications Act of 
1934, as amended, the above captioned 
applications are designated for hearing 

¡in a consolidated proceeding, at a time 
i and place to be specified in a subsequent 
Order, upon the following issues: 

j 1. To determine the area and popula
tion within each of the proposed 1 mv/m 
contours and the availability of other 
FM service (at least 1 mv/m) to such 

[ areas and populations.
2. To determine, on a comparative 

basis, which of the proposals would bet
ter serve the public interest, convenience 
and necessity in the light of the evidence 
adduced pursuant to the foregoing issue 
and the record made with respect to the 
significant differences between the ap
plicants as to:

(a) The background and experience of
each, bearing on its ability to own and 
operate the FM broadcast station as 
proposed. j  ,, - '

(b) The proposals of each with respect 
to the management and operation of the 
PM broadcast station as proposed.

(c) The programming services pro
posed in each of the above-captioned 
applications.

3. To determine, in the light of the 
evidence adduced pursuant' to the fore
going issues which of the applications 
should be granted!

1 it is further ordered, That, to avail 
| themselves of the opportunity to be 
(heard, the applicants herein, pursuant to 
; § 1.221(c) of the Commission’s rules, in 
Person or by attorney, shall, withiij. 20 

| cays of the mailing of this Order, file 
with the Commission in triplicate, a writ
ten appearance stating an intention to 

i appear on the date fixed for the hearing 
and present evidence on the issues speci- 

I hed in this Order.
it is further ordered, That the appli

cants herein shall, pursuant to section 
ioo(a  ̂ °* the Communications Act of 

I if34, as amended, and § 1.594 of the 
I commission’s rules, give notice of the 
I earing, either individually or, if  feasi- 
I consistent with the rules, jointly, 
I r/'k time and in the manner pre- 
I 111 811011 rule» anc* shall advise the 
n n r 1̂ 011 °* the publication of such 
r S 6 aS required fey § 1-S94(ar) of the

I t  is further ordered, That the Issues 
In the above-captioned proceeding may 
be enlarged by the Examiner, on his 
own motion or on petition properly filed 
by a party to the proceeding, and upon 
sufficient allegations of fact in support 
thereof, by the addition of the following 
issue : To determine whether the funds 
available to the applicant will give rea
sonable assurance that the proposals set 
forth in the applications will be 
effectuated.

Released: May 4,1964.
F ederal C o m m u n ic a t io n s  

C o m m is s io n ,1 
[ seal ]  B e n  F . W aple ,

Secretary.
[F.R. Doc. 64-4644; Filed, May 7, 1964;

8:51 a.m.]

[Docket Nos. 15434,15435; FCC 64M—382]

WENY, INC. AND ELMIRA HEIGHTS-" 
HORSEHEADS BROADCASTING CO.

Order Scheduling Hearing
In  re applications of WENY, Inc., El

mira, New York, Docket No. 15434, File 
No. BPH-4259; Frank P. Saia, Emma- 
gene Swezey Saia, and Anthony P. Saia, 
d/b as Elmira Heights-HorseheadS' 
Broadcasting Company, Elmira, New 
York, Docket No. 15435, File No. BPH- 
4261; for construction permits.

I t  is ordered, This 4th day of May 1964, 
that Millard F. French will preside at 
the hearing in the above-entitled pro
ceeding which is hereby scheduled to 
com mence on July 13,1964, in Washing
ton, D.C.: And, it is further ordered, 
That a prehearing conference in the 
proceeding will be convened by the pre
siding officer at 9:00 a.m., June 9, 1964.

Released: May 5,1964.
F ederal C o m m u n ic a t io n s  

C o m m is s io n ,
[ sealI B e n  F . W aple ,

Secretary.
[F<R. Doc. 64-4645; Filed, May 7, 1964;

8:51 am .].

FEDERAL POWER COMMISSION
[Docket No. CP64-177]

CITY OF WETMORE, KANSAS
Notice of Application and Date of 

Hearing
May 1,1964.

Take notice that on February 10,1964, 
the city of Wetmore, Kansas (Applicant), 
a municipal corporation, filed an appli
cation, pursuant to section 7(a) of the 
Natural Gas Act, for an order of the 
Commission directing Michigan Wiscon
sin Pipe Line Company (Michigan Wis
consin) to establish physical connection 
of its transportation facilities with the 
facilities proposed to be constructed by 
Applicant, and to sell and deliver to Ap
plicant its natural gas requirements for 
resale and distribution in the community 
of Wetmore, Kansas, all as more fully set

1 Commissioners Ford, Lee, and Loevinger 
absent.

forth in the application, which is on file 
with the Commission and open for public 
inspection,

Applicant estimates its annual and 
peak day requirements for the first three 
years of operation as follows: (volumes 
Mcf at 14.73 psia)

Year Peak day Annual

271 24,250
2d ............  - .............. 351 31,300
3<i _ 442 39,000

Applicant states that Michigan Wis
consin’s main transmission line running 
from southwest to northeast Kansas is 
situated approximately 3% miles west of 
Wetmore at its nearest point.

Applicant proposes to construct and 
operate a natural gas distribution sys
tem in Wetmore. I t  is proposed by Ap
plicant that Michigan Wisconsin on the 
basis of its “ 10-cent formula” shall con
struct a 4-inch lateral line from a point 
on its main transmission line in Kansas 
to a metering station to be located ap
proximately 1.25 miles west of its main 
pipeline, where, it is proposed, deliveries 
of gas to Wetmore will take place.

Applicant estimates that the cost of 
constructing the proposed distribution 
system and the Wetmore portion of lat
eral line will be $90,000.

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 

-"7 and 15 of the Natural Gas Act, and the 
Commission’s rules of practice and pro
cedure, a hearing will be held on June 8 , 
1964, at 10:00 a.m. e.d.s.t., in a Hearing 
Room of the Federal Power Commission, 
441 G Street NW „ Washington, D.C., 
concerning the matters involved in and 
the issues presented by said application.

Protests or petitions to intervene may 
be filed with the Federal Power Commis
sion, Washington, D.C., 20426, in ac
cordance with the rules of practice and 
procedure (18 CFR 1.8 or 1.10) on or 
before May 29,1964.

Jo seph  H. G utr id e ,
Secretary.

[FJR. Doc. 64-4602; Filed, May 7, 1964;
8:46 am .]

[Docket No. RP64-37]

KANSAS-COLORADO UTILITIES INC.
Notice of Proposed Changes in Rates 

and Charges
M a y  V1964.

- Take notice that on April 28, 1964, 
Kansas-Colorado Utilities, Inc., filed pro
posed changes in its FPC Gas Tariff, 
Original Volume No. 1, under the provi
sions of section 4(e) of the Natural Gas 
Act, to become effective on June 1, 1964. 
The newly proposed changes reflect in
creased rates and charges in Rate Sched
ules F - l and G -l. The total proposed 
increase in rates and charges amount to 
approximately $166,600, based on sales 
during the twelve month period ending 
December 31, 1963.

Protests, petitions to intervene, or no
tices of intervention may be filed with 
the Federal Power Commission, Wash-
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ington, D.C., 20426, pursuant to the Com
mission’s rules of practice and procedure, 
on or before May 21, 1964.

Jo seph  H. G u tr id e ,
Secretary.

[P H . Doc. 64-4603; Piled, May 7, 1964; 
8:46 am .]

[Project No. 2434]

KODIAK ELECTRIC ASSOCIATION, 
INC., TERROR LAKE PROJECT

Notice of Land Withdrawal; Alaska 
M a y  4,1964.

Conformable to the provisions of sec
tion 24 of the Act of June 10, 1920 (41 
Stat. 1063), as amended, notice is hereby 
given that the lands hereinafter de
scribed, insofar as title thereto remains 
in the United States, are included in 
Project No. 2434 for which completed 
application for preliminary permit was 
filed February 20, 1964, by the Kpdiak 
Electric Association, Inc. Under said 
section 24 these lands are, from above 
filing date, reserved from entry, loca
tion or other disposal under the laws of 
the United States until otherwise direct
ed by the Commission or by Congress.

Seward M eridian

The following unsurveyed land is described, 
according to Bureau of Land Management 
Protraction Diagrams dated September 19, 
1960, and as delimited on project map 
Exhibit H  and I  (PPC No. 2434r-2) filed with 
the Commission February 20, 1964:

T. 28 S., R. 22 W.,
Sec. 20, NE14SW 14, Fractional NE»4, E% 

NWy4, Ny2SE%, SW%SE%;
Sec. 29, W%, NE%, E%SW%. W^SE^;
Sec. 32, W ^N E iA , E% NW % , E ^ S W ^ .  

N W ^S E ^.
T. 29 S., R. 22 W.,

Sec. 6, W % W y2.
T. 29 S., R. 23 W.,

Sec. 1, SE1/4NE 14, B%SES4;
Sec. 10, SE14SE14;
Sec. 11,S%SW%;
Sec. 12, NEi4. SE%SW%, NVfcSE^, SW &  

SE%-;
Sec. 13, W % NE% , N E & N W & , S&NWV4, 

Ny2SWi/4, NW% SE%;
Sec. 14, W % , Ny2SE%. SW % SE&;
Sec. 15, NE%NE)4« Sy2NE]4, S E ^ N W ^ ,

sy2;
Sec. 16, S%SWy4rSWi4SE%, E%SE%;
Sec. 19, NE%, Ny2SE%, SE%SE%;
Sec. 20, Ni/2, SW14, W ^ S E ^ ,  SE%SE&;
Sec. 2-1, NE&NE14, W%NE%, NW}4;
Sec. 22, NWy4NE‘/4, Ny2NW%;
Sec. 29, N%NEJ4V SWy4NE%, wy2;
Sec. 30, Ey2NEy4, SE%;
Sec. 31, NE ‘,4, Ey2NW% , S ^ ;
sec. 32, wy2Nwy4. - 

T. 30 S., R. 23 W.,
Sec. 6, NW%NEy4, NW»4, N*/2SWy4. SW &  

SW%.
T. 30 S., R. 24 W.,

Sec. 1, NEy4SEy4, S^SE% ;
Sec. 12, N^N E »4 .

The area of United States land re
served, pursuant to the filing of this 
application is approximately 6,020 acres 
of which approximately 3,125 acres are 
within the Kodiak National Wildlife 
Refuge.

Copies of project map Exhibit H and 
I  (FPC No. 2434-2) are being transmitted 
to Geological Survey, Bureau of Land

Management, and Fish and Wildlife 
Service.

Jo seph  H. G u t r id e , 
Secretary.

[P H . Doc. 64-4604; Piled, May 7, 1964; 
8:46 am .]

[Dockét No. E-7163]

PUBLIC SERVICE COMPANY OF 
INDIANA, INC.

Order Initiating Investigation and 
Hearing

M a y  1, 1964.
Public Service Company of Indiana, 

Inc. (PSC I), a corporation organized 
under the laws of the State of Indiana, 
having its principal business office at 
Plainfield, Indiana, in prior orders of this 
Commission has been found to be a “pub
lic utility”  within the meaning of that 
term as used in the Federal Power Act.1

From information presently available 
to the Commission it appears that PSCI 
owns and operates interconnected elec
tric production and transmission facili
ties in the State of Indiana, which facili
ties also are interconnected with electric 
facilities-of Louisville Gas & Electric 
Company in Kentucky and The Cincin
nati Gas & Electric Company in Ohio. 
PSCI is also interconnected in Indiana 
with Indianapolis Power & Light Com
pany, Northern Indiana Public Service 
Company, Southern Indiana Gas & Elec
tric Co., and Indiana & Michigan Electric 
Company, all of whom own facilities 
which in turn are interconnected with 
electric utilities or facilities located out
side of the State of Indiana. It  also 
appears that PSCI regularly delivers_to 
and receives electric power and energy 
from each of these utility systems. In 
addition, the PSCI system is intercon
nected with and sells power to a number 
of municipal and cooperatively-owned 
electric systems.

R ate S chedules  F iled  W it h  th e  
C o m m is s io n

During the years 1942 to 1947, PSCI 
submitted to the Federal Power Commis
sion contracts and rate schedules provid
ing service to eleven municipalities in 
Indiana: Bainbridge, Covington, Ladoga, 
Middletown, Montezuma, Paragon, Pen
dleton, Rockville, Tipton, Veedersburg 
and Etna Green.* In submitting these

1 Indiana & Michigan Electric Co. and Pub
lic Service Co. of Indiana, Inc., 9 PPC 617, 
619 (1950); Public Service Co. of Indiana, 
Inc., 10 PPC 1096, 1098 (1951); Public Serv
ice Co. of Indiana, Inc. and Madison Light 
and Power Co., 10 PPC 1206, 1207 (1951) ; 
Indiana & Michigan Electric Co. and Public 
Service Co. of Indiana, Inc., 10 PPC 1315,1316 
(1951). Section 201(e) states: the term 
“public utility” when used in this Part or in 
the Part next following means any person 
who owns or operates facilities subject to the 
jurisdiction of the Commission under this 
Part.

2 Section 205(c) provides:
Under such rules and regulations as the 

Commission may prescribe, every public util
ity shall file with the Commission, within 
such time and in such form as the Commis
sion may designate, and shall keep open in 
convenient form and place for public inspec-

contracts and schedules, PSCI sent a 
covering letter in each instance which 
stated that the schedules were “enclosed 
for [FPC’sl information” and took the 
place of earlier schedules which had been 
“heretofore sent you at your request and 
* * * designated by you as [rate sched
ules.]” The Secretary of the Commis
sion in each instance sent a letter to 
PSCI acknowledging receipt of the letter, 
contract and rate schedule from PSCI, 
stating that the rate schedule and con
tract had been designated as a PSCI Rate 
Schedule, and further stating the F.P.C, 
Number assigned to the rate schedule 
and contract.

These rate schedules for service to 
these eleven municipalities in Indiana 
are currently designated in the files of 
this Commisison as follows:
PSCI Rate Schedule

FPC No.: Purchaser
27-------------- — -------- Town of Middletown.
29 --------  Town of Rockville.
30 --— — —  Town of Veedersburg.
31 _________________ _ City of Tipton.
33______________I'i___Town of Montezuma.
34-'____,____ ____ - __Town of Bainbridge.
36_____    Town of Paragon.
37 ___________ Town of Etna Green.*
38 - Town of Ladoga.
40____   Town of Pendleton.
41_-_.______________ City of Covington.

By the terms of these rate schedules, 60 
cycle, alternating current was supplied 
to these municipalities for their own use 
and for resale to their customers.

I n t e r c o n n e c tio n  A greements

PSCI also has a number of intercon
nection agreements on file with this 
Commission as rate schedules.

PSCI Rate Schedule FPC No. 35-A (in
cluding Supplement Nos. 1, 2, 3, and 4) 
is an interconnection agreement between 
PSCI and Indiana & Michigan Electric, 
Company. The agreement by its terms 
states that the companies have been 
interconnected at numerous points and 
have interchanged electric power and en
ergy for many years, and that Such inter
changes have resulted in mutual advan
tages and benefits to the parties and their- 
consumers, such- as: conservation of: 
materials, economies in cost, and im
provement to the continuity and quality 
of service. The agreement states that 
the parties desire to increase these bene
fits. Accordingly, the parties agree 
therein to continue the interconnections, 
maintain their systems in continuous 
synchronous operation, render mutual: 
emergency and standby assistance, co
ordinate spinning and standby reserve 
capacity, coordinate maintenance sched
ules, and interchange economy energy 
and diversity capacity and energy. Tne 
agreement sets up a planning committee 
to coordinate the planning, expansion 
and development of the companies’ gen-

tion schedules showing all rates and char®®® 
for any transmission or sale subject to t 
jurisdiction of the Commission, and tn 
classifications, practices, and regulations' 
fecting such rates and charges, together w 
all contracts which in any manner affec _ 
relate to such rates, charges, classiflcati 
and services. .. u

»Etna Green reports, however, thatU' 
currently served by Northern Indiana pu 
Service Co.
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eration and transmission systems in or
der to secure maximum mutual savings 
in investment and operating costs. The 
agreement also sets up an operating 
committee to fully coordinate the oper
ations of the respective generation and 
transmission systems in order to secure 
the maximum mutual savings possible 

i m operating costs.
Indiana & Michigan Electric Company 

is one of six operating subsidiaries of the 
American Electric Power System, which 

I operates in seven states. Indiana &
I Michigan Electric Company operates in 
| the States of Indiana and Michigan and 

regularly exchanges electric energy with 
I companies in Ohio and Illinois.

Exhibit A of Rate Schedule 35^A con
tains a certificate of concurrence by 
PSCI in a four-party interconnection 
agreement between PSCI, Indiana & 
Michigan Electric Company, The Cin
cinnati Gas & Electric Company, and 
Louisville Gas & Electric Company. The 
four-party interconnection agreement is 
designated Exhibit A  of Rate Schedule 
PPC No. 14-A filed by Indiana & Michi
gan Electric Company. It  recognizes 
that the four companies together em
brace a geographical area of operations 
in Indiana, Kentucky, and Ohio and are 

| interconnected at various points in In- 
[ diana and at the Indiana-Ohio and In- 
diana-Kentucky borders. This four- 
party agreement states that numerous 
bi-party agreements exist between the 

I companies having particular intercon- 
1 nections; that the four systems have 
1 operated in continuous synchronism for 

a number of years resulting in many 
advantages and benefits to themselves 

I and their consumers, such as savings in 
I capital and operating costs and improved 
I continuity and quality of service;, and 
I that in frder to continue the benefits 
I from such coordinated operation of their 
| respective interconnected systems, it is 

necessary to set up an operating com
mittee for the four systems. This oper
ating committee is to coordinate the 
operations of all four systems and the 
terms and conditions of the bi-party 
agreements. The operating committee is 
then established by the agreement.

PSCI Rate Schedule FPC No. 35-B is 
an interconnection agreement between 
Indiana & Michigan Electric Company, 
PSCI and Northern Indiana Public Serv
ice Company. The provisions of this 
agreement are similar to Rate Schedule 
No. 35-A.

- pSCI Rate Schedule FPC No. 48 (in
cluding Exhibits I-V in , and Supplement 
Nos. 1-4) is an interconnection agree
ment between PSCI and Indianapolis 

| Power and Light Company, which is in- 
! r̂oonnected in turn with Indiana & 
Michigan Electric Company. This agree
ment is similar to Rate Schedule FTC 
nos. 35-A and 35-B, and specifically 

i seeks to realize, through interconnec- 
I sai115’ mu ûaI benefits from firm power 
“&ies and purchases, emergency assist- 

j  J "e, ecoriomy exchange, coordination of 
I rf^teimnce schedules of generating and 
“ »nsmission facilities, and seasonal 
diversities.
irZSC1 Rate Schedule FPC No. 46 is an 
an/CT0nnection agreement between PSCI 
PanvLo Gas and Electric Com-

| ww*y> which owns and operates genera-

tion, transmission, and distribution facil
ities in Indiana and Kentucky. The in
terconnection point between the two par
ties is at Paddy’s Run on the Indiana- 
Kentucky border. The parties agree to 
operate in parallel and to render emer
gency energy to each other. The agree
ment states “ that in continuously inter
connected operation of their respective 
systems energy being received by one 
party from another portion of its system 
or from another interconnected com
pany, or energy being delivered by one 
party to another portion of its system or 
to another interconnected company, may 
flow by existing parallel lines over the 
transmission facilities of the other party 
as a natural result of the interconnected 
network of transmission lines” , and the 
parties agree to permit such energy 
transfers over their respective transmis
sion facilities. The agreement sets up 
an operating committee which is to 
meet “ in order to obtain the greatest 
mutual benefits from the interconnec
tion.”  The operating committee is to 
arranged or the following classes of inter
change transactions: firm capacity and 
energy, emergency energy, economy en
ergy, and unintentional energy.

PSCI Rate Schedule FPC No. 32 con
tains a certificate of concurrence by 
PSCI in the four-party interconnection 
agreement above-mentioned and in  Cin
cinnati Gas and Electric Co. (CG&E) 
Rate Schedule FPC No. 10, which is an 
agreement between CG&E and PSCI.

This CG&E-PSCI agreement provides 
for maintenance of the interconnections 
between the two systems at the Ohio- 
Indiana border, for the coordination of 
the two systems, for the interchange of 
electric energy including emergency en
ergy, and the sale of firm and surplus 
capacity by CG&E to PSCI. The agree
ment also sets up an operating and engi
neering committee to coordinate plan
ning, expansion, and development of 
their respective generation and trans
mission systems to maximize savings in 
investment and operating costs and to 
arrange for emergency, economy, and di
versity exchange of energy between the 
systems. The agreement further pro
vides for operating reserve capacity to be 
carried by the party who can do so most 
cheaply.
PSCI’s A n n u a l  R e p o r t  t o  S t o c k h o l d e r s

The Annual Report of PSCI for 1963 
to its stockholders indicates that PSCI 
is engaged in a power pooling program 
which has enabled it to défer completing 
construction of a large generating unit 
until 1968, thereby allowing the building 
of a larger unit at that date than would 
have been practical at the time of the 
Report. The Annual Report states that 
“ Ctlhe larger unit size will result both 
in lower capital costs per kilowatt of 
capacity and in lower operating cost due 
to increased efficiency. Without such 
pooling arrangements, additional ca
pacity would be required at an earlier 
date” . The Annual Report further stàtes 
that “substantial progress has been made 
toward the formation of a regional power 
pool in which the Company will partici
pate. The establishment of such a pool
ing arrangement is expected to achieve 
important financial and operating ad

vantages for the participating companies 
by permitting the construction of larger 
generating units at lower capital costs 
per kilowatt; by lowering required re
serve generating capacity margins; by 
realizing the lower operating costs of 
larger, more efficient generating units; 
and by taking maximum advantage of 
savings available through short-term ex
changes of economy power.”

F.P.C. F o r m  N o s . 1 a n d  12

In addition to filing the Interconnec
tion Agreements and its Annual Report, 
PSCI files annually with the Federal 
Power Commission certain information 
on FPC Form Nos. 1 and 12. This infor
mation shows that in the year 1962 PSCI 
received 290,635,000 kwh from and de
livered 4,566,000 kwh to Cincinnati Gas 
& Electric Company; received 43,459,000 
kwh from and delivered 128,703,000 kwh 
to Louisville Gas & Electric Company; 
received 108,364,000 kwh from and de
livered 11,188,000 kwh to Southern In
diana Gas and Electric Company; and 
received 213,298,000 kwh from and de
livered 528,568,200 kwh to Indiana & 
Michigan Electric Company.

It  also appears that in the year 1962 
the PSCI system, in addition to making 
thé interchanges above, delivered 887,- 
033,766 kwh to 31 Rural Electric Mem
ber Cooperatives, 358,113,076 kwh to 47 
municipalities/ and 17,095,000 kwh to 
Southern Indiana Gas and Electric Com
pany for which no rate schedules are on 
file with this Commission, except the 
rate schedules for the eleven municipali
ties listed above. For those eleven 
municipalities no subsequent filings have 
been made since 1947.

The information supplied by PSCI in 
its Form Nos. 1 and 12 also shows that in 
the year 1962 PSCI’s net generation was 
6,513,500,600 kwh and its net energy 
for load, 6,431,416,047 kwh. At the time 
of PSCI’s system peak the combined net 
demand on PSCI’s generating plants was 
1,196,300 kilowatts; its system peak load, 
1,171,400 kilowatts; and its system peak 
load responsibility, 1,185,300 kilowatts. 
PSCI’s net assured system capacity for 
1962 was reported as 1,467,000 kilowatts.

The foregoing circumstances indicate 
that whether or not PSCI’s generating 
capacity is greater than its Indiana load, 
PSCI’s total operations, including all of 
its wholesale sales, may be in interstate 
commerce.
C o r r e s p o n d e n c e  a n d  C o u r t  P r o c e e d in g s

On December 11, 1963, the Secretary 
of the Federal Power Commission sent a 
letter to PSCI/ stating that PSCI during 
the years 1942 to 1947 had filed with the 
Federal Power Commission rate sched
ules providing service to the municipal
ities of Bainbridge, Covington, Ladoga, 
Middleton, Montezuma, Paragon, Pen
dleton, Rockville, Tipton, Veedersburg 
and Etna Green; that PSCI had made 
no submittals of any rate schedules that 
superseded, supplemented, cancelled or 
otherwise changed any provisions of rate

* These municipalities and cooperatives are 
included in Exhibit A  attached hereto.

‘ As we made clear in the minutes of our 
meeting of Feb. 6, 1964, the Staff had the au
thority to prepare and the Secretary to sign 
and mail this letter.
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schedules applicable to service to these 
eleven municipalities; that according to 
the 1962 Form No. 1 Annual Report, filed 
by PSCI with the Federal Power Com
mission, wholesale electric service was 
provided to many other municipal and 
cooperative purchasers for which no rate 
schedules were on file with this Com
mission; and that PSCI was interchang
ing energy with other utilities. The let
ter concluded by suggesting that PSCI 
complete all appropriate rate schedule 
filings within a period of 30 days in the 
manner provided in Part 35 of the Fed
eral Power Commission's regulations un
der the Federal Power Act.

On January 10, 1964, PSCI responded 
to the Commission Secretary’s letter of 
December 11,1963, and refused to recog
nize the jurisdiction of the Federal Power 
Commission over the rates and contracts 
to the municipal and cooperative pur
chasers. PSCI asserted that it operates 
solely within Indiana, and produces all 
of the energy furnished to its customers, 
and that therefore these sales were 
wholly contracts for the sale of electric 
energy in intrastate commerce subject 
to jurisdiction by the Public Service 
Commission of Indiana. The letter fur
ther stated, “ we feel that this matter 
should be straightened out in the federal 
courts.”

On that same day, January 10, 1964, 
PSCI filed a complaint in the United 
States District Court, Southern District 
of Indiana, Indianapolis Division, seek
ing a declaratory judgment and an in
junction against the Federal Power 
Commission. Public Service Company 
of Indiana, Inc., v. Federal Power Com
mission, et al. Case No. IP  64-C-10. 
H ie Court over the objection of the 
Commission subsequently entered an 
order enjoining the Federal Power Com
mission and its agents “ from taking any 
further action against [FSCI3 because 
o f the failure of [PSC II to comply with 
the aforesaid letter of December 11, 
1963”.

In  its findings of fact and conclusions 
of law filed with its injunction, the Court 
made clear that the basis for its action 
was its conclusion that the Commission 
could not lawfully authorize its Secre
tary or its staff to send the December 11, 
1963 letter to PSCI, and that therefore 
any Commission action against PSCI be
cause of the failure of PSCI to comply 
with the letter should be enjoined pend
ing further order of the Court.

The Court also concluded, however, 
that PSCI “has not made a prima facie 
case for an injunction pending the liti
gation concerning the right of the Fed
eral Power Commission to assume juris
diction and determine such jurisdic
tion.” #

The Commission finds: In view of the 
foregoing circumstances, it is necessary 
and appropriate for the purposes of 
carrying out the provisions of the Fed
eral Power Act, and particularly, but not

•The Commission has filed an appeal to 
the United States Court of Appeals' for the 
Seventh Circuit from the injunction order. 
Public Service Co. o f Indiana, Inc., plaintiff- 
appellee, v. Federal Power Commission et al., 
defendants-appeUant, Case No. 14612.

in limitation of the foregoing, sections 
201, 205 and 206 thereof (16 U.S.C. 824, 
824d, 824e) that an investigation and 
hearing be initiated pursuant to sections 
301, 307, 308 and 309 (16 U.S.C. 825, and 
825f-h) to determine whether the sales 
at wholesale to the purchasers referred 
to in Exhibit A, attached hereto and 
made a part of this order, are sales at 
wholesale in interstate commerce sub
ject to the jurisdiction of this Commis
sion under the provisions of the Federal 
Power Act for which PSCI must file ap
propriate rate schedules in the manner 
provided in Part 35 of the Commission’s 
regulations under the Act.

The Commission orders:
(A ) At a time and place and before a 

hearing examiner to be specified, a pub
lic hearing shall be held to find and 
determine:

(1) whether the sales by Public Serv
ice Company of Indiana, Inc. to the pur
chasers listed in Exhibit A attached 
hereto are sales at wholesale in inter
state commerce, subject to the provisions 
of sections 201, 205 and 2Ó6 of the Fed
eral Power Act and Part 35 of the Com
mission’s regulations thereunder;

(2) whether Public Servicé Company 
of Indiana, Inc. should be ordered to 
file rate schedules for service to the pur
chasers listed in Exhibit A  attached 
hereto in accordance with the provisions 
and requirements of section 205 of the 
Act and Part 35 of the Commission regu
lations thereunder;

(3) whether other orders or other ac
tions may be necessary and appropriate 
to bring about compliance with the 
Federal Power Act and the Commission’s 
regulations thereunder.

(B) In order that the foregoing issues 
may be properly determined, an investi
gation is hereby initiated and Public 
Service Company of Indiana, Inc., is 
hereby directed pursuant to -the provi
sions of section 301(b) of thè Federal 
Power 'Act to grant to authorized mem
bers of the staff of the Federal Power 
Commission during regular business 
hours free access to its property and 
access to and the right to Inspect and 
examine all of its accounts, records, and 
memoranda.

(C) Petitions to intervene and notices 
of intervention shall be filed on or before 
June 15, 1964, in accordance with the 
Commission’s rules of practice and 
procedure.

By the Commission.
[ seal ]  s Joseph  H. G utrid e , 

Secretary.
E x h ib it  A

SOUTHERN INDIANA GAS AND ELECTRIC 
. COMPANY

Municipalities
Advance.
BargersvUle.
Bainbridge.
Brooklyn.
Centerville.
Clayton.
Coates ville. 
Covington. 
Crawfords ville. 
CrothersviUe. 
Darlington.

Dublin.
Dunreith.
Edinburg.
Etna Green.
Flora.
Frankfort.
Greendale.
Greenfield.
Hagerstown.
Jamestown.
Knights town.

Ladoga.
Lebanon.
Lewisville.
Linton.
Logansport.
Middletown.
Montezuma.
New Boss.
Paoli.
Paragon.
Pendleton.
Peru.
Pittsboro.

Rising Sun.
Rockville.
RushviUe.
Scottsburg.
South Whitley.
Spiceland.
Straughn.
Thorn town.
Tipton.
Veedersburg.
Vevay.
Wayne town. 
Williamsport.

Rural Electric Membership Corporations
Bartholomew County 
Boone County. 
CarroU County.' 
Clark County. 
Daviess-Martin 

County.
Decatur County. 
Dubois County. 
Fayette-Union 

County.
Fulton County. 
Hancock County. 
Harrison County. 
Hendricks County. 
Henry County. 
Huntington County. 
Jackson County. 
Johnson County.

Knox County. 
Kosciusko County. 
Miami-C&ss County. 
Morgan County. 
Orange County. 
Parke County. 
Rush County. 
Shelby County. 
Southeastern 

Indiana.
Sullivan County. 
Tipmont.
Wabash County. 
Warren County. 
Wayne County. 
Utilities District of 

Western Indiana.

[FR.‘ Doc. 64-4605; Filed, May 7, 1964; 
8:46 am .]

SMALL BUSINESS ADMINISTRA
TION

[Delegation of Authority 30-1, Arndt. 3]

BOSTON REGIONAL AREA
Delegation of Authority To Conduct 

Program Activities
Pursuant to the authority /teles&ted 

to the Regional Director by the Delega
tion of Authority No. 30 (Revision 8), 
as amended, 28 F.R. 3228, 7204, 8179 and 
29 F.R. 4842 and 5489, Delegation of Au
thority No. 30-1 as amended, 28 F.R. 
4932, 8230 and Amendment 2 dated 
March 11, 1964, is hereby amended by:

1. Deleting Items I.J. 1. and 2. and 
substituting the following in lieu thereof:

1. To (a ) purchase all office supplies 
and expendable equipment, including 
all desk-top items and rent regular of
fice equipment; ,(b> contract for repair 
and maintenance of equipment and fur
nishings in an amount not to exceed 
$50 in any one instance; (c) contract 
for services required in setting up ana 
dismantling, and moving SBA exhibits.

2. In  connection with the establish
ment of Disaster Loan Offices, to (a; 
obligate Small Business Administra
tion to reimburse General Services Ad
ministration for rental of office space, 
(b) rent office equipment; (c) rent motor 
vehicles commercially when not avail
able from General Services Administra
tion; (d) procure (without dollar hm*" 
tation) emergency supplies and ma
terials .

2. Adding the following Subitem (d) 
to Item I.K.7.

(d) Purchase printing from the Gen
eral Services Administration where
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centralized reproduction facilities have 
been established by GSA.

Effective date. April 27,, 1964.
T hom as  J. N o o n a n , 

Regional Director, 
Boston Regional Office.

IF.R. Doc. 64-4608; Filed, May 7, 1964; 
8:46 a.m.]

[Delegation of Authority 30-n, Amdt. 3]

NEW YORK REGIONAL AREA '
Delegation of Authority To Conduct 

Program Activities
Pursuant to the authority delegated 

to the Regional Director by the Delega
tion of Authority No. 30 (Revision 8 ), 
as amended, 28 F.R. 3228, 7204, 8179 and 
29 P.R. 4842 and 5489, Delegation of Au
thority No. 30-n as amended, 28 F.R. 
4687, 9036 and Amendment 2 dated 
March 11, 1964, is hereby amended by: 

1. Deleting Items I.J. 1. and 2. and 
substituting the following in lieu thereof:

1. To (a) purchase all office supplies 
and expendable equipment, including 
all desk-top items and rent regular of
fice equipment; (b) contract for repair 
and maintenance*of equipment and fur- 
jnishings in an amount not to exceed 
$50 in any one instance; (c) contract 
for services required in setting up and 
dismantling, and moving SBA exhibits.

2. In connection with the establish
ment of Disaster Loan Offices, to (a) 
¡obligate Small Business Administration 
to reimburse General Services Admin
istration for rental of office space; (b) 
rent office equipment; (c) rent motor 
vehicles commercially when not avail
able from General Services Administra
tion; (d) procure (without dollar limita
tion) emergency supplies and materials.

2. Adding the following Subitem (d) 
to Item I.K.7.

(d) Purchase printing from the Gen
eral Services Administration where cen
tralized reproduction facilities have been 
established by GSA.

Effective date. April 13, 1964.
Charles H. K riger, 

Regional Director,
New York Regional Office. 

[PH. Doc. 64-4609; Filed, May 7, 1964;
8:46 am .]

[Delegation of Authority 30-VI, Amdt. 3] 

CLEVELAND REGIONALj OFFICE
Delegation of Authority To Conduct 

Program Activities
tA^rsuant t° the authority delegated 
, o the Regional Director by the Delega- 
won of Authority No. 30 (Revision 8 ), 
as amended, 28 F.R. 3228, 7204, 8179 and 
Hi and 5489, Delegation of Au-
jjjonty No. 30-VI as amended, 28 F.R. 
L,/’ ’8H9 and Amendment 2 dated 
j rch li, 1964, js hereby amended by: 
L t » «  Items I.J. l. and 2. and 

estitutmg the following in lieu thereof:
;anl‘ te) Purchase all office supplies 
deCre*CPeii!t*a’*>le equipment, including all 

items and rent regular office 
Pment; (b> contract for repair and

maintenance of equipment and furnish
ings in an amount not to exceed $50 in 
any one instance; (c) contract for serv
ices required in setting up and disman
tling, and moving SBA exhibits.

2. In connection with the establish
ment of Disaster Loan Offices, to (a) 
obligate Small Business Administration 
to reimburse General Services Admin
istration for rental of office space; (b) 
rent office equipment; (c) rent motor 
vehicles commercially when not avail
able from General Services Administra
tion; (d) procure (without dollar limi
tation) emergency supplies and ma
terials.

2. Adding the following Subitem (d) 
to Item I.K.7.

(d) Purchase printing from the Gen
eral Services Administration where cen
tralized reproduction facilities have been 
established by GSA.

Effective date. April 13, 1964.
James G . G a r w ic k , 

Regional Director, 
Cleveland Regional Office.

F.R. Doc. 64-4610; Filed, May 7, "Î964;
8:46 a.m.]

[Delegation of Authority 30-XV, Amdt. 3]

DETROIT REGIONAL OFFICE
Delegation of Authority To Conduct 

Program Activities
Pursuant to the authority delegated 

to the Regional Director by the Dele
gation of Authority No. 30 (Revision 8 ), 
as amended, 28 F.R. 3228, 7204, 8179 
and 29 F.R. 4842 and 5489, Delegation of 
Authority No. 30—XV as amended, 28 F.R. 
4689, 8180 and Amendment 2 dated 
March 11,1964, is hereby amended by:

1. Deleting Items I.J. 1. and 2. and 
substituting the following in lieu thereof :

1. To (a) purchase all office supplies 
and expendable equipment, including all 
desk-top items and rent regular office 
equipment; (b) contract for repair and 
maintenance of equipment and furnish
ings in an amount not to exceed $50 in 
any one instance; (c) contract for serv
ices required in setting up and dismantl
ing, and moving SBA exhibits.

2. In connection with the* establish
ment of Disaster Loan Offices, to (a) ob
ligate Small Business Administration to 
reimburse General Services Administra
tion for rental of office,space; (b) rent 
office equipment; (c) rent motor vehicles 
commercially when not available from 
General Services Administration; (d) 
procure (without dollar limitation) 
emergency supplies and materials.

2. Adding the following Subitem (d) 
to Item I.K. 7.

(d) Purchase printing from the Gen
eral Services Administration where cen
tralized reproduction facilities have been 
established by GSA.

Effective date. April 13, 1964.
R obert F . P h il l ip s , 

Regional Director,
Detroit Regional Office.

[F.R. Doc. 64-4611; Filed, May 7, 1964;
8:47 a.m.]

[Delegation of Authority 30-XIV, Amdt. 3 ]

LOS ANGELES REGIONAL OFFICE
Delegation of Authority To Conduct 

Program Activities
Pursuant to the authority delegated to 

the Regional Director by this Delegation 
of Authority No. 30 (Revision 8 ) , as 
amended, 28 F.R. 3228, 7204, 8179 and 29 
FJR. 4842 and 5489, Delegation of Au
thority No. 30-XIV as amended, 28 F.R. 
4953, 8180 and Amendment 2 dated 
March 11,1964, is hereby amended by:

1. Deleting Items I.J. 1. and 2. and sub
stituting the following in lieu thereof:

1. To (a) purchase all office supplies 
and expendable equipment, including all 
desk-top items and rent regular office 
equipment; (b) contract for repair and 
maintenance of equipment and furnish
ings in an amount not to exceed $50 in 
any one instance; (c) contract for serv
ices required in setting up and disman
tling, and moving SBA exhibits.

2. In connection with the establish
ment of Disaster Loan Offices, to (a) ob
ligate Small Business Administration to 
reimburse General Services Administra
tion for rental of office space; (b) rent 
office equipment; (c) rent motor vehicles 
commercially when not available from 
General Services Administration; (d) 
procure (without dollar limitation) 
emergency supplies and materials.

2 . Adding the following Subitem (d ) 
to Item I.K. 7.

(d) Purchase printing from the Gen
eral Services Administration where cen
tralized reproduction facilities have been 
established by GSA.

Effective date. April 13,1964.
A l v in  P. M e ye r s , 
Regional Director,

Los Angeles Regional Office.
[F.R. Doc. 64-4612; Filed, May 7, 1964;

8:47 am .]

[Delegation of Authority 30-XI, Amdt. 3]

DENVER REGIONAL OFFICE
Delegation of Authority To Conduct 

Program Activities
Pursuant to the authority delegated to 

the Regional Director by the Delegation 
of Authority No. 30 (Revision 8 ), as 
amended, 28 F.R. 3228, 7204, 8179 and 
29 F.R. 4842 and 5489, Delegation of Au
thority No. 30-XI as amended, 28 FJR. 
5223, 8231 and Amendment 2 dated 
March 11,1964, is hereby amended by:

1. Deleting Items I.J. 1. and 2. and 
substituting the following in lieu thereof:

1. To (a) purchase all office supplies 
and expendable equipment, including all 
desk-top items and rent regular office 
equipment; (b) contract for repair and 
maintenance of equipment and furnish
ings in an amount not to exceed $50 in 
any onoinstance; (c) contract for serv
ices required in setting up and dis
mantling, and moving SBA exhibits.

2. In connection with the establish
ment of Disaster Loan Offices, to (a) 
obligate Small Business Administration 
to reimburse General Services Adminis
tration for rental of office space; (b)

/
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rent office equipment; (c) rent motor 
vehicles commercially when not avail
able from General Services1” Administra
tion; (d) procure (without dollar limita
tion) emergency supplies and materials.

2. Adding the following Subitem (d) to 
Item I.K. 7.

(d) Purchase printing from the Gen
eral Services Administration where cen
tralized reproduction facilities have been 
established by GSA.

Effective date. April 13,1964. \
G eorge E. S aunders , 

Regional Director,
Denver Regional Office.

[F.R. Doc. 64-4627; Filed, May 7, 1964;
8:48 a.m.]

[Delegation of Authority 30-X, Disaster 2]

MANAGER, DISASTER FIELD OFFICE, 
SHREVEPORT, LA.

Delegation Relating to Financial 
Assistance Functions

1. Pursuant to the authority delegated 
to the Regional Director by Delegation 
of Authority No. 30 (Revision 8), 28 
F.R. 3228, there is hereby redelegated 
to the Manager of Shreveport Disaster 
Feld Office the following authority.

A. Financial assistance. 1. To ap
prove and decline disaster loans in an 
amount not exceeding $50,000.

2. To execute loan authorizations for 
Washington and Regional Office ap
proved loans and for disaster loans ap
proved'under delegated authority, said 
execution to read as follows:

N am e..___* ------------- -
Administrator.

B y -------------~ ----------~ ~ .
Manager, Disaster Field Office.

3. To cancel, reinstate, modify and 
amend authorization for disaster loans 
approved under delegated authority.

4. To disburse unsecured disaster 
loans.

5. To extend the disbursement period 
on disaster loan authorizations or un
disbursed portions of disaster loans.

n . The authority delegated herein 
may not be redelegated.

in. All authority delegated herein may 
be exercised by any SBA employee des
ignated as Acting Manager of the disas
ter field office.

Effective date. April 28, 1964,
Ja m e s  R . W oodall,

Acting Regional Director, 
Dallas, Texas.

[F.R. Doc. 64-4613; Filed, May 7, 1964;
8:47 a.m.]

HOUSING AND HOME 
FINANCE AGENCY

Office of the Administrator
ACTING ASSISTANT COMMISSIONER 

FOR PROGRAM PLANNING
The officers appointed to the following 

listed positions in the Urban Renewal 
Administration, Housing and Home Fi

nance Agency, are hereby designated to 
serve as Acting Assistant Commissioner 
for Program Planning, Urban Renewal 
Administration, during the absence of 
the Assistant Commissioner for Program 
Planning, with all the powers, functions, 
and duties delegated or assigned to the 
Assistant Commissioner for Program 
Planning, provided that no officer is au
thorized to serve as Acting Assistant 
Commissioner for Program Planning un
less all other officers whose titles precede 
his in this designation are unable to act 
by reason of absence:

1. Director, Legislative Policy Branch.
2. Director, Program Data and Eval

uation Branch.
This designation supersedes the desig

nation effective July 22, 1963 (28 F.R. 
8230, August 9, 1963).
(62 Stat. 1283 (1948), as amended by 64 Stat. 
80 (1950),' 12 U.S.C. 1701c; Housing and 
Home Finance Administrator’s delegation 
published at 25 F.R. 9874, October 14, 1960, 
as amended at 28 F.R. 2933, March 23, 1963)

Effective as of the 30th day of March 
1964.

W il l ia m  L. S l a y t o n , 
Urban Renewal Commissioner.

[F.R. Doc. 64-4635; Filed, May 7, 1964;
8j50 am .]

DEPARTMENT OF LABOR
Wage and Hour Division

CERTIFICATES AUTHORIZING EM
PLOYMENT OF LEARNERS AT SPE~ 
CIAL MINIMUM WAGES

Notice is hereby given that pursuant 
to section 14 of the Fair Labor Standards 
Act of 1938 (52 Stat. 1060, as amended, 
29 U.S.C. 201 et seq.), and Administra
tive Order No. 579 (28 F.R. 11524) the 
firms listed in this notice have been is
sued special certificates authorizing the 
employment of learners at hourly wage 
rates lower than the minimum wage 
rates otherwise applicable under section 
6 of the act. The effective and expira
tion dates, occupations, wage rates, num
ber or proportion of learners and learn
ing periods, for certificates issued under 
general learner regulations (29 CFR 
522.1 to 522.9), and the principal prod
uct manufactured by the employer are 
as indicated below. Conditions provided 
in certificates issued under the supple
mental industry regulations cited in the 
captions below are as established in those 
regulations.

Apparel Industry Learner Regulations 
(29 CFR 522.1 to 522.9, as amended, and 
29 CFR 522.20 to 522.25, as amended).

The following learner certificates were 
issued authorizing the employment of 
10 percent of the total number of fac
tory production workers for normal 
labor turnover purposes. The effective 
and expiration dates are indicated.

Aynor Manufacturing Co., Inc., Aynor, S.C.; 
effective 4-23-64 to 4-22-65 (ladies’ and chil
dren’s jamaicas, bermudas and short shorts).

Blue Bell, Inc., Columbia City, Ind.; effec
tive 5-1-64 to 4-30-65 (men’s and boys’ dun
garees).

Covington Industries, Inc„ Opp, Ala.; ef
fective 5-2-64 to 5-1-65 (men’s coveralls).

Qpwden Manufacturing Co., Springfield 
Ky.; effective 5-1-64 to 4-30-65 (men’s and 
boys’ work pants).

Dee-Mure Brassiere Co., Inc., Hamlin, W. 
Va.; effective 4-22-64 to 4-21-65 (ladies’ bras
sieres) .

Dickson Manufacturing Co., Plant No. 2 
114 North Mulberry Street, Dickson, Tenn.; 
effective 4-21-64 to 4-20-65 (men’s work 
shirts and jackets).

E and W  Manufacturing Co., Illmo, Mo,; 
effective 4-30-64 to 4-29-65 (men’s and boys' 
dungarees and overalls, ladies’ and girls' 
jeans).

Executive Service Co., Pickens, S.C.; effec
tive 5-1-64 to 4-30-65 (men’s dress shirts).

Flushing Shirt Manufacturing Co., Grants- 
ville, Md.; effective 4-21-64 to 4-20-65 (men’s 
uniform shirts).

Grifton Clothing Co., Highway 118 East, 
Grifton, N.C.; effective 4-24-64 to 4-23-65 
(boys’, girls’ and men’s outerwear jackets).,

Hy-Grade Pants Co., Inc., 403 South Main 
Street, Taylor, Pa.; effective 4-23-64 to 4-22- 
65 (men’s pants).

H. R. Kaminsky & Sons, Inc., Fitzgerald, 
Ga.; effective 4-23-64 to 4-22-65 (men’s dress 
slacks).

Leco Manufacturing Corp., Mountain City, 
Tenn.; effective 4-22-64 to 4-21-65 (ladies’ 
and children’s nightwear).

Midland Manufacturing, Inc., Railroad 
Street, Olive Hill, Ky.; effective 4-27-64 to 
4-26—65 (men’s and boys’ dungarees).

Monticello Manufacturing Co., a division 
of Kellwood Co., Monticçllo, Miss.; effective 
4-24-64 to 4-23-65 (mèn’s work trousers).

Robin Lee, Inc., Alma, Ga.; effective 4-24- 
64 to 4-23-65 (ladies’, misses’ and Juniors’ 
dresses).

J. H. Rutter-Rex Manufacturing Co., Inc.,' 
Franklinton, La.; effective 4-22-64 to 4-21-65 
(men’s cotton work pants).

Sherman Manufacturing Co., 1200 South 
Main Street, Darlington, S.C.; effective 4-29-
64 to 4-28-65 (ladies’ house dresses).

The Solomon Co., Leeds, Ala.; effective
4- 21-64 to 4-20-65 (men’s and boys’ dress 
trousers).

Spartans Industries, Inc., Smithville, 
Tenn.; effective 4-26-64 to 4-25-65 (men’s 
and boys’ sport shirts).

Spring Hope Manufacturing Co., Inc., 
Spring Hope, N.C.; effective 4—25-64 to 4-24-
65 (men’s and boys’ sport shirts).*

Tower City Dress Co., Inc., 800 State Street, 
Utica, N.Y.; effective 4-24-64 to 4-23-65 
(women’s, naisses’ and juniors’ dresses).

W. F. Apparel Co., Inc., 902 West Main 
Street, West Frankfort, 111.; effective 4-23-64 
to 4-22-65 (women’s and misses’ dresses).

Wentworth Manufacturing Co., 148 East 
Darlington Street, Florence, S.C.; effective
5- 1-64 to 4-30-65 (ladies’ dresses).

The following learner certificates were 
issued for normal labor turnover pur
poses. The effective and expiration 
dates and the number of learners au-, 
thorized are indicated.

Higrade Manufacturing Inc., 246 Oconee- 
Street, Athens, Ga.; effective 4-27-64 to 4-2(H 
65; 10 learners (men’s work pants and shirts).

Eileen Hope, Inc., 122 Juniper Street, Hai-« 
risburg, Pa.; effective 4-27-64 to 4-26-65; l®jj 
learners (women’s dresses).

Jomax Garment Co., Inc., 252 West Colleg 
Avenue, York, Pa.; effective 4-24-64 to 4- 2<f-.' 
65; 10 learners (ladies’ blouses and dresses).

Patty Sportswear, Inc., 210 North Ma 
Avenue; Scranton, Pa.; effective 4-24-64 
4-23-65; 10 learners (ladies’ dresses).

Rose Manufacturing Co., Limestone, Tenn., 
effective 4—20—64 to 4—19—65; 10 learn

'(ladies’ blouses and dresses).
Steele Apparel Co., Steele, Mo.; effectiv 

4-24-64 to 4-23-65; 10 learners (ladies
dresses).

The following learner certificates were 
issued for plant expansion purposes*
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The effective and expiration dates and 
the number of learners authorized are 
indicated.

Gulf Sewing Industries. Inc., Citronelle, 
Ala.; effective 4-24-64 to 10-23-64; 20 learners 
(women’s slacks).

Standard Romper, Inc., 321 Canco Road; 
Portland, Me.; effective 4-25-64 to 10—24—64; 
10 learners (children’s shirts).

Washington Garment Co., 2020 Main 
Street Extension, Washington, Pa.; effective 
4-24-64 to 10-23-64; 80 learners. Learners 
may not be employed at special minimum 
wages in the production of skirts (ladies’ 
pants and shorts).

Westmoreland Manufacturing Co., College 
Street, Westmoreland, Tenn.; effective
4- 24-64 to 10-23-64; 60 learners (ladies’
blouses). ■ .■« I  —%H

Hosiery Industry Learner Regulations 
(29 CFR 522.1 to 522.9, as amended, and 
29 CFR 522.40 to 522.43, as amended).

Elliott Hosiery Mills, Hickory, N.C.; effec
tive 4-22-64 to 4-21-65; 5 percent of the 
total number of factory production workers 
for normal labor turnover purposes (men’s 
seamless hosiery).

Knit-Sox Knitting Mills, Inc., Hickory, 
N.C.; effective 4-27-64 to 4-26-65; 5 percent 
of the total number of factory production 
workers for normal labor turnover purposes 
(misses’ and children’s socks).

Knitted Wear Industry Learner Regu
lations (29 CFR 522.1 to 522.9, as 
amended, and 29 CFR 522.30 to 522.35, as 
amended).

Keystone Mills, Inc., 325 South Lancaster 
Street, Annville, Pa.; effective 5-14-64 to
5- 13-65; 5 learners for normal labor turn
over purposes (polo shirts and underwear).

Wolverine Knitting Mills, Inc., 120 North 
Jackson Street, Bay City, Mich.; effective 
4-23-64 to 4-22-65; 5 percent of the total 
number of factory production workers for 
normal labor turnover purposes (women’s 
and children’s underwear and nightwear).

Regulations Applicable to the Employ
ment of Learners (29 CFR 522.1 to 522.9, 
as amended).

Montgomery Sylvania Manufacturing Co., 
Inc., 22 East Houston Avenue, Montgomery, 
Pa.; effective 4-8-64 to 10-7-64; 10 percent 
of the total number of factory production 
workers for normal labor turnover purposes, 
in the occupation of sewing machine opera
tor, for a learning period of 320 hours at the 
rate of not less than $1.10 an hour (skirts).

Vandalia Garment Co., 30-16 South Lin- 
dell, Vandalia, Mo.; effective 4—8—64 to 10— 
7-64; io percent of the total number of 
factory production workers for normal labor 
turnover purposes, in the occupations of 
sewing machine operator, final presser; each 
tor a learning period of 320 hours; and 
pressing other than final pressing, for a 
learning period of 160 hours; each at the 
rate of not less than $1.10 an horn: (skirts).

Each learner certificate has been is
sued upon the representations of the em- 

; Ployer which, among other things, were 
that employment of learners at special 
Minimum rates is necessary in order to 

I  prevent curtailment of opportunities for 
| employment, and that experienced work- 
f ers *or the learner occupations are not 
| available. Any person aggrieved by the 

issuance of any of these certificates may 
! ^~'.a review or reconsideration thereof 

ithin fifteen days after publication of 
[ ls hotice in the F ederal R egister pur- 
, suant to the provisions of 29 CFR 522.9. 

he certificates may be annulled or with- 
No. 91—pt. i___7

drawn, as indicated therein, in the man
ner provided in 29 CFR, Part 528. .

Signed at Washington, D.C., this first 
day of May 1964.

R obert G . G r o n e w a ld , 
Authorized Representative

of the Administrator. 
[FJt. Doc. 64-4625; Filed, May 7, 1964;

8:48 a.m.]

INTERSTATE COMMERCE 
i COMMISSION

FOURTH SECTION APPLICATIONS 
FOR RELIEF

M a y  5, 1964.
Protests to the granting of an appli

cation must be prepared in accordance 
with Rule 1.40 of the general rules of 
practice (49 CFR 1.40) and filed within 
15 days from the date of publication of 
this notice in the F ederal R egister .

L o n g - and -S hort  H au l

FSA No. 38998; Liquefied chlorine gas 
from Memphis, Tenn. Filed by O. W. 
South, Jr., agent (No. A4511), for inter
ested rail carriers. Rates on liquefied 
chlorine gas, in tank car loads, frdm 
Memphis, Tenn., to Palatka, Fla.

Grounds for relief: Market competi
tion.

Tariff: Supplement 171 to Southern 
Freight Association, agent, tariff I.C.C. 
S-116.

FSA No. 38999: Liquid caustic soda 
from Memphis, Tenn. Filed by O. W. 
South, Jr., agent (No. A4512), for and 
on behalf of Southern Railway Co. 
Rates on liquid caustic soda, in tank car 
loads, from Memphis, Tenn., to Danville, 
Va.

Grounds for relief: Market competi
tion.

Tariff: Supplement 171 to Southern 
Freight Association, agent, tariff I.C.C. 
S-116.

FSA No. 39000: Liquid caustic soda 
from Memphis, Tenn. Filed by O. W. 
South, Jr., agent (No. A4513), for inter
ested rail carriers. Rates on liquid caus
tic soda, in tank car loads from Memphis, 
Tenn.,"to Port Rayon, Tenn.

Grounds for relief: Market competi
tion.

Tariff: Supplement 171 to Southern 
Freight Association, agent, tariff I.C.C. 
S-116.

FSA No. 39001: Joint motor-rail 
rates—Southern Motor Carriers. Filed 
by Southern Motor Carriers Rate Con
ference, agent (No. 88) ,  for interested 
carriers. Rates on various commodities 
moving on class and commodity rates 
over joint routes of applicant rail and 
motor carriers, between points in south
ern territory, on the one hand, and points 
in middle Atlantic and New England 
territories, on the other.

Grounds for"relief: Motor-truck com
petition.

Tariff: Supplement 16 to Southern 
Motor Carriers Rate Conference, agent, 
tariff MF-I.C.C. 1272.

FSA No. 39002: Iron or steel scrap to 
Calvert, Ky. Filed by Traffic Executive

Association-Eastern Railroads, agent 
(E.R. No.' 2716), for interested rail car
riers. Rates on scrap iron or steel, as 
described in the application, in carloads, 
from Beaver Falls, Pa., to Calvert, Ky.

Grounds for relief: Market competi
tion.

Tariff: Supplement 49 to Traffic Ex
ecutive Association-Eastern Railroads, 
agent, tariff I.C.C. C-334.

PSA No. 39003: Liquid caustic soda to 
Cartersville, Ga. Filed by Traffic Ex
ecutive Association-Eastern Railroads, 
agent (EJR. No. 2717), for interested rail 
carriers. Rates on liquid caustic soda, 
in tank car loads, from specified points in 
Michigan, New Jersey, New York, Ohio 
and West Virginia, to Cartersville, Ga.

Grounds for relief: Market competi
tion.

Tariffs: Supplements 133 and 49 to 
Traffic Executive Association-Eastern 
Railroads, agent, tariffs I.C.C. C-102 and 
C-334, respectively.

FSA No. 39004: Joint motor-rail 
rates—Southern Motor Carriers. Filed 
by Southern Motor Carriers Rate Con
ference, agent (No. 89), for interested 
carriers. Rates on various commodities 
moving on class and commodity rates 
over joint routes of applicant rail and 
motor carriers, between points in south
ern territory, on the one hand, and points 
in middle Atlantic and New England ter
ritories, on the other.

Grounds for relief: Motor-truck com
petition.

Tariff: Supplement 16 to Southern 
Motor Carriers Rate Conference, agent, 
tariff MF-I.C.C. 1272.

By the Commission.
[ seal ]  H arold D . M cC o y ,

Secretary.
[F.R. Doc. 64-4619; Filed, May 7, 1964;

8:47 a.m.]

[Notice 980]

MOTOR CARRIER TRANSFER 
PROCEEDINGS

M a y  5, 1964.
Synopses of orders entered pursuant 

to section 212(b) of the Interstate Com
merce Act, and rules and regulations 
prescribed thereunder (49 CFR Part 
179), appear below:

As provided in the Commission’s spe
cial rules of practice any interested per
son may file a petition seeking recon
sideration. of the following numbered 
proceedings within 20 days from the date 
of publication of this notice. Pursuant 
to section 17(8) of the Interstate Com
merce Act, the filing of such a petition 
will postpone the effective date of the 
order in that proceeding pending its 
disposition. The matters relied upon by 
petitioners must be specified in their 
petitions with particularity.

No. MC-FC 66814. By order of April 
27, 1964, the Transfer Board approved 
the transfer to William T. Cantrell, Men- 
don, 111., of Certificate in No. MC 123770 
issued March 12, 1962, to Ralph N. Mil- 
bert, Quincy, HI., authorizing the trans
portation of gravel, sand, and stone, over 
irregular routes, from La Grange and 
Ewing, Mo., to points in Adams County,
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111. Robert T. Lawley, 308 Reisch Build
ing, Springfield, 111., attorney for appli
cants.

No. MC-FC 66821. By order of April 
29, 1964, the Transfer Board approved 
the transfer to James W. Franko, Jr., 
Latrobe, Pa., of the operating rights is
sued by the Commission November 18, 
1940, under Certificate in No. MC 65134, 
to James W. Franko, Latrobe, Pa., au
thorizing the transportation, over regu
lar routes, of general commodities, ex
cluding household goods, commodities in 
bulk, and other specified commodities, 
between Pittsburgh, Pa., and Young wood, 
and Derry, Pa. Thomas R. Mahady, 
Mahady & Mahady, 317 Weldon Street, 
Latrobe, Pa., attorney for applicants.

No. MC-FC 66827. By order of April 
29, 1964, the Transfer Board^approved 
the transfer to Eldred Van and Storage 
Co., Inc., Terre Haute, Ind., of the op
erating rights issued by the Commis
sion October 27, 1961, under Permit in 
No. MC 109470, to John William Eldred, 
doing business as Conrad Transfer & 
Storage Co., Terre Haute, Ind., as 
amended March 30, 1962 to show the 
name as John W. Eldred, doing business 
as Eldred Van & Storage Co., Terre 
Haute, Ind., authorizing the transporta
tion, over irregular routes, of such mer
chandise, as is dealt in by mail-order 
houses and their stores, between Terre 
Haute, Ind., on the one hand, and, on 
the other, points in Illinois and Indiana 
within 50 miles of Terre Haute, Ind. 
Donald W. Smith, 511 Fidelity Building, 
Indianapolis, Ind., attorney for ap- 
applicants.

No. MC-FC 66835. By order of April 
29, 1964, the Transfer Board approved 
the transfer to Philip R. Waldman, Se-

caucus, N.J., of the operating rights in 
Permit in No. MC 112748, issued Decem
ber 16, 1959, to Thomas J. Brady, doing 
business as B. & P. Transportation, 
Wyckoff, N.J., authorizing the transpor
tation, over irregular routes, of: Cloth 
piece goods, between Paterson, N.J., and 
New York, N.Y., Martin Werner, 2 West 
45th St., New York 36, N.Y., attorney for 
applicants.

No. MC-FC 66841. By order of April 
29, 1964, the Transfer Board approved 
the transfer to Ross Trucking Co. Inc., 
328 Merrill Way, Smyrna, Del., of the 
operating rights in Permit in No. MC 
38425, issued April 4.T961, in the name 
of Irvin W. Zechman, Middleburg, Pa., 
as amended February 3, 1964, to show 
the name as C. Elmer Ross and N. Edith 
Ross, 328 Merrill Way, Smyrna, Del., 
authorizing the transportation, over ir
regular routes, of : Agricultural commod
ities, and similar goods, from Baltimore, 
Md., and points in York County, Pa., to 
specified points in Virginia, Pennsyl
vania, New York, New Jersey, West Vir
ginia, and points in Maryland, Delaware, 
and the District of Columbia, and build
ing materials, and farm supplies, from 
Baltimore, Md., to points in York Coun
ty, Pa.

No. MC-FC 66847. By order of April 
29, 1964, the Transfer Board approved 
the transfer to Robert M. Half, Epping,
N.H., of the operating rights in Certifi
cate in No. MC 78077 issued June 23, 
1949, to Roger J. Proulx, Epping, N.H., 
authorizing the transportation over ir
regular routes, of: Soft coal, lumber, 
brick, and scrap metal, between specified 
points in New Hampshire and Massa
chusetts. Andre J. Barbeau, 795 Elm 
Street, Manchester, N.H., attorney for 
applicants.

No. MC-FC 66849. By order of April 
30, 1964, the Transfer Board approved 
the transfer to D. H. P., Inc., P.O. Box 83, 
Turnpike Station, Shrewsbury, Mass., 
those operating rights evidencing which 
a Certificate of Registration was author
ized to be issued in the proceeding in 
No. MC 98074 (Sub-No. 1) under Sec
tion 206(a) (7) to Direct Motor Co., Inc., 
P.O. Box 83, Turnpike Stations, Shrews- 
bury, Mass., covering the transportation 
of the commodities specified in the per
tinent Certificate issued by the Massa
chusetts Department of Public Utilities 
Nos. 723-A and No. 2948, authoriz
ing operations within the State of 
Massachusetts.

No. MC-FC 66850. By order of April 
30, 1964, the Transfer Board approved 
the transfer to Lambert’s Express, Inc., 
Harrison, N.J., of Certificate in No. MC 
29553 issued February 13, 1942, to Hayes 
Lambert, doing business as Lambert’s 
Express, Plainfield, N.J., authorizing the 
transportation of general commodities, 
excluding household goods and commodi
ties in bulk, over irregular routes, be
tween New York, N.Y., on the one hand, 
and, on the other, points in that part of 
Middlesex County, N.J., north of the 
Raritan River, that part of Passaic 
County, N.J., south and east of U.S. High
way 202, that part of Bergen County, 
N.J., south of New Jersey Highway 4, 
and those in Union, Essex and Hudson 
Counties, N.J. Charles J. Williams, 1060 
Broad Street, Newark 2, N.J., attorney 
representing transferee and A. Davis 
Millner, 1060 Broad Street, Newark 2, 
N.J., attorney representing transferor.

[ s e a l ]  H aro ld  D. M cC o y ,
Secretary.

[F.R. Doc. 64-4620; Filed, May 7, 1964;
8:47 a.m.]
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6112 PROPOSED RULE MAKING

FEDERAL AVIATION AGENCY
[14  CFR Parts 42, 125 [New] ]

[Reg. Doc. No. 5033; Notice 64r-23]

CERTIFICATION AND OPERATIONS OF
SUPPLEMENTAL AIR CARRIERS,
COMMERCIAL OPERATORS USING
LARGE AIRCRAFT, AND CERTIFI
CATED ROUTE AIR CARRIERS EN
GAGING IN CHARTER FLIGHTS OR 
OTHER SPECIAL SERVICES
Notice of Proposed Rule Making
The Federal Aviation Agency is con

sidering a proposal to recddify present 
Part 42 of the Civil Air Regulations into 
Part 125 [New] of the Federal Aviation 
Regulations.

Interested persons are invited to par
ticipate in the proposed recodification 
by submitting such written data, views, 
or arguments as they may desire. Com
munications should identify the regula
tory docket or notice number and be sub
mitted in duplicate to the Federal Avia
tion Agency, Office of the General Coun
sel; Attention Rules Docket, 800 Inde
pendence Avenue SW., Washington, D.C., 
20553. All communications received on 
or before June 30, 1964, will be con
sidered by the Administrator before tak
ing action on the proposed recodifica
tion. The proposal contained in this 
notice may be changed in the light of 
comments received. All comments sub
mitted will be available, both before and 
after the closing date for comments, in 
the Rules Docket for examination by 
interested persons.

This proposal is a part of the pro
gram of the Federal Aviation Agency to 
recodify its regulatory material. The 
proposal conforms generally to the “Out
line and Analysis” for the proposed re
codification announced in Draft Release 
61-25, published in the F ed er al  R e g is t e r  
on November 15, 1961 (26 F.R. 10698). 
However, the proposed new Part is num
bered Part 125, instead of Part 127 as 
announced in the outline, and will in
clude all of present Part 42 including the 
certification provisions which the origi
nal outline proposed to transfer to a 
separate part.

While SR 440 and certain sections of 
SRs 442, 442A, and 422B are included 
in proposed Part 125 [New] we cannot 
propose to rescind those provisions now 
since they also apply to operations con
ducted under Parts 40 and 41. Accord
ingly, these provisions will not be re
scinded until Parts 40 and 41 are recodi
fied.

The object of Part 125 [New] is to re
state existing regulations, not to make 
new ones. The pertinent provisions have 
been freely reworded and rearranged, 
subject to every precaution against dis
turbing existing rights, privileges, duties, 
or functions. In addition, in cases where 
well established administrative practice 
or construction has established authori
tative interpretations, the revised lan
guage reflects the interpretations.

Each proposed recodified section is 
followed by a note citing the present sec
tion of the regulations upon which it is 
based. A cross-reference table has been

placed at the end of Part 125 [New] to 
permit easy access from the old regula
tions to the new. Internal cross refer
ences to parts or sections that are not yet 
recodified contain a blank space for later 
insertion of the correct recodified num
ber with the present number contained 
in brackets. When a part or section 
that is referred to in a cross reference is 
later recodified, the correct number will 
be inserted and the bracketed number 
will be dropped.

No substantive changes involving an 
increased burden on the public have 
been made in the regulations, the pur
pose of the recodification project being 
simply to streamline and clarify present 
regulatory language and to delete obso
lete or redundant provisions. It  should 
be noted that the definitions, abbrevia
tions, and rules of construction con
tained in Part 1 [New] published in the 
F e d er al  R e g is t e r  on May 15, 1962 (27 
F.R. 4587) would apply to proposed Part 
125 [New].

As Part 1 [New] includes “ inspec
tion” in the definition of the term 
“maintenance” this proposal drops the 
present practice of referring to “ inspec
tion” in addition to “maintenance” . 
The term “authorized representative of 
the Administrator” has also been 
dropped as it is included in the term 
“Administrator” . We recognize that 
additional definitions must be added to 
Part 1 [New] before the issue of the air 
carrier parts (including Part 125 [New ]) 
in final form. However, due to conflicts 
in the definitions of terms in these parts, 
no action will be taken to amend Part 1 
[New] until after all the air carrier parts 
have been issued as notices of proposed 
rule making.

The language of proposed Part 125 
i[New] has been conformed wherever 
possible to comparable provisions in pro
posed Part 123 [New] (29 F.R. 1347), 
including revisions to Part 123 that will 
result from comments received on the 
proposal. However, final conforming of 
language must await not only the re
ceipt of comments on this proposal but 
on the recéipt of comments on the notice 
of proposed rule making of Part 121 
[New] (CAR 40) that will be issued 
shortly.

Proposed § 125.479 [New] eliminates 
the present conflict in § 42.370 as to 
when, in the case of extended overwater 
operations, passengers must be briefed 
on the location and operation of emer
gency exits. The revised language re
flects the intent of .§ 42.370 (a) and makes 
it clear that this briefing must be given 
before takeoff.

All references to dispatchers have been 
dropped in Part 125 [New] as there are 
no dispatcher requirements in CAR 42. 
The term “operational control person
nel” is used and will cover dispatchers 
where they are used voluntarily by per
sons subject to this part.

When finally adopted, Part 125 [New] 
will include the substance of any appli
cable rules or amendments adopted and 
made effective during the period between 
the date of notice and the effective date 
of the final rule, and may also include 
applicable rules on which individual 
notices of proposed rule making have 
been issued and the comment period has

expired, but which have not been there
tofore adopted.

Appendices A and B of present Part 
42 will be retained without substantive 
change and therefore have not been re
printed with proposed Part 125 [New], 
They will be published at the time that 
the final rule is adopted.

Part 125 [New] is proposed under the 
authority of sections 313(a), 601, 604, 
and 605. of the Federal Aviation Act of 
1958 (49 U.S.C. 1354(a), 1421, 1424, and 
1425).

In consideration of the foregoing, it 
is proposed to amend Chapter I  of Title 
14 of the Code of Federal Regulations by 
deleting Part 42 and adding a Part 125 
[New] reading as hereinafter set forth.

Issued in Washington, D.C., on April 30, 
1964.

N . E . H a l a b y , 
Administrator.

PART 125— CERTIFICATION AND OP
ERATIONS OF SUPPLEMENTAL AIR 
CARRIERS, COMMERCIAL OPERA
TORS USING LARGE AIRCRAFT, 
AND CERTIFICATED ROUTE AIR 
CARRIERS ENGAGING IN CHARTER 
FLIGHTS OR OTHER SPECIAL SERV
ICES [NEW]

Subpart A— General
Sec.
125.1 Applicability.
125.3 Rules applicable to operations sub

ject to this Part.

Subpart B— Certification and Operations 
Specifications

125.11 Certificate and operations specifi
cations required. -

125.13 Contents of certificate and opera
tions specifications.

125.15 Application for air. carrier and com
mercial operator certificates. 

125.17 Commercial operator: financial in
formation required.

125.19 Issue of certificate.
125.21 Commercial operator: supplemental 

periodic financial report.
125.23 Availability of certificate and op

erations specifications.
125.25 Duration of certificate.
125.27 Use of operations specifications. 
125.29 Amendment of certificate.
125.31 Amendment of operations specifi

cations.
125.33 Inspection authority.
125.35 Change of address.
125.37 Certificated route air carriers; char

ter flights or other special service 
operation.

125.39 Obtaining waivers and authority 
for deviations.

125.41 Helicopter requirements; deviation 
Authority.

125.43 Management personnel required.
125.45 Management personnel; qualifica

tions.
125.47 Operation of small aircraft.

Subpart C— Approval of Areas and Routes 
125.51 Area and route requirements: gen

eral.
125.53 Route width.
125.55 Airports.
125.57 Weather reporting facilities.
125.59 En route navigational facilities. 
125.61 Servicing and maintenance facili

ties.
125.63 Flight following system.
125.65 Flight following system: require

ments.
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Subpart D— Manual Requirements
Sec.
125.71 Preparation.
125.73 Contents.
125.75 Distribution.
125.77 Aircraft flight manual.

Subpart E— Aircraft Requirements
125.91 Aircraft requirements: general.
125.93 Aircraft certification and equipment 

requirements. .
125.95 Single-engine airplanes prohibited.
125.97 Airplane limitations : type of route.
125.99 Aircraft proving tests.

Subpart F— Airplane Performance Operating 
Limitations

125.111 General.
125.113 Transport category airplanes: non

turbine-powered : takeoff limita
tions.

125.115 Transport category airplanes: non
turbine-powered : weight limita
tions.

125.117 Transport category airplanes: non
turbine-powered: en route limi
tations: all engines operating.

125.119 Transport category airplanes: non
turbine-powered: en route limi
tations: one engine inoperative.

125.121 P a r t _______ _ (present Part 4b)
transport category airplanes with" 
four or more engines : nontur- 
bine-powered: en route limita
tions: two engines inoperative.

125.123 Transport category airplanes : non
turbine-powered : landing limita
tions: destination airport.

125.125 Transport category airplanes: non
turbine-powered: landing limita
tions : alternate airport.

125.127 Transport category airplanes: tur
bine-powered: takeoff limitations.

125.129 Transport c a t e g o r y  airplanes: 
turbine-powered: en route limi
tations: one engine inoperative.

125.131 Transport c a t e g o r y  airplanes: 
turbine-powered: en route limi
tations: two engines inoperative.

125.133 Transport c a t e g o r y  airplanes: 
turbine-powered: landing limita
tions: destination airports.

125.135 Transport c a t e g o r y  airplanes: 
turbine-powered: landing limita
tions: alternate airports.

125.137 Nontransport category' airplanes: 
takeoff limitations.

125.139 Nontransport category airplanes: 
en route limitations: one engine 
inoperative.

125.141 Nontransport category airplanes: 
landing limitations: destination 
airport.

125.143 Nontransport category airplanes: 
landing limitations: alternate 
airport.

Subpart G— Special Airworthiness Requirements: 
Airplanes

125.161 Special airworthiness requirements: 
general.

125.163 Cabin interiors.
125.165 Internal doors.
125.167 Ventilation.
125.169 Fire precautions.

Proof of compliance with § 125.169.
Propeller deicing fluid.

iok 75 Pressure cross-feed arrangements.
iok'Î77 Location of fuel tanks.
¿5.179 Fuel system lines and fittings.
5.181 Fuel lines and fittings in designated 

fire zones.
125.183 Fuel valves.

5.185 Oil lines and fittings in designated 
fire zones.

lot-1®7 0il valves.
i w in? OU system drains.
ior Ï« Engine breather lines.
125.193 Fire walls.
*¿5.195 Fire-wall construction.

Sec.
125.197 Cowling.
125.199 Engine accessory section diaphragm. 
125.201 Powerplant fire protection.
125.203 Flammable fluids.
125.205 Shutoff means.
125.207 Lines and fittings.
125.209 Vent and drain lines.
125.211 Fire-extinguishing systems.
125.213 Fire-extinguishing agents.
125.215 Extinguishing agent container pres

sure relief.
125.217 Extinguishing agent container com

partment temperature.
125.219 Fire-extinguishing system materials. 
125.221 Fire-detector systems.
125.223 Fire detectors.
125.225 Protection of other airplane com

ponents against fire.
125.227 Control of engine rotation.
125.229 Fuel system independence.
125.231 Induction system ice prevention. 
125.233 Carriage of cargo in passenger com

partments.
125.235 Carriage of cargo in cargo compart

ments.

Subpart H— Instrument and Equipment 
Requirements

Airplane instruments and equip
ment: airplanes.

Flight and navigational equipment: 
airplanes.

Engine instruments: airplanes. 
Emergency equipment: airplanes. 
Seat and safety belts: airplanes. 
Miscellaneous equipment: airplanes. 
Cockpit check procedure.
Passenger information: airplanes. 
Exterior exit and-evacuation mark

ings: airplanes.
Shoulder harness: airplanes. 
Instruments and equipment for 

operations at night: airplanes. 
Instruments and equipment for 

operations under IFR or over-the- 
top : airplanes.

Supplemental oxygen; reciprocat
ing-engine-powered airplanes. 

Supplemental oxygen for suste
nance; turbine-powered airplanes. 

Supplemental oxygen requirements 
for pressurized cabin airplanes; 
reciprocating-engine-powered air
planes.

Supplemental oxygen for emergency 
descent and for first aid; turbine- 
powered airplanes with pres
surized cabins.

Equipment standards: airplanes. 
Protective breathing equipment for 

the flight crew: airplanes. 
Equipment for extended overwater 

operations: airplanes.
Equipment for operations in icing 

conditions: airplanes.
Equipment for operations over un

inhabited terrain areas : airplanes. 
Equipment for operations on which 

specialized means of navigation 
are required : airplanes.

Flight recorders: airplanes.
Radio equipment: airplanes.
Radio equipment for operations 

under VFR over routes navigated 
by pilotage: airplanes.

Radio equipment for operations 
under VFR over routes not navi
gated by pilotage or for operations 
under IFR or over-the-top: air
planes.

Radio equipment for extended over
water operations and for certain 
other operations: airplanes.

Subpart I— Maintenance and Preventive 
Maintenance

125.321 Responsibility for maintenance and 
preventive maintenance.

125.323 Maintenance and preventive main
tenance requirements.

125.251

125.253

125.255
125.257
125.259
125.261
125.263
125.265
125.267

125.269
125.271

125.273

125.275

125.277

125.279

125.281

125.283
125.285

125.287

125.289

125.291

125.293

125.295
125.297
125.299

125.301

125.303

Sec.
125.325 Inspection organization.
125.327 Maintenance and preventive main

tenance training program.
125.329 Maintenance and preventive main

tenance personnel duty time limi
tation.

Subpart J— Airman and Crewmember 
Requirements

125.341 Airman:, limitations on use of 
services.

125.345 Composition of flight crew.
125.347 Flight engineer: airplanes.
125.349 Flight navigator: airplanes.
125u351 Flight attendants: airplanes.
125.355 Emergency and emergency evacua

tion duties: airplanes.

Subpart K— Training Program: Airplanes
125.371 Establishment.
125.373 Ground training : pilots.
125.375 Flight training : pilots.
125.377 Flight navigator training.
125.379 Flight engineer training.
125.380 Crewmember emergency training.

Subpart L— Flight Crewmember Qualification
125.391 General.
125.393 Pilot qualification: certificates re

quired.
125.395 Pilot qualification: airplanes; re

cent experience.
125.397 Pilot checks: airplanes.
125.399 Pilot in command qualification: 

routes and airports.
125.403 Proficiency checks: second in com

mand: airplanes.
125.405 Flight navigator qualification: air

planes.
125.407 Flight engineer qualification: air

planes.

Subpart M— Flight Time Limitations
125.411 Flight timie limitations: helicopters.
125.421 Flight time limitations: pilots: 

airplanes.
125.423 Flight time limitations: two pilot 

crews: airplanes.
125.425 Flight time limitations: three pilot 

crews: airplanes.
125.427 Flight time limitations: four pilot 

crews: airplanes.
125.429 Flight time limitations: flight engi

neers: airplanes.
125.431 Flight time limitations: overseas 

and international operations : 
airplanes.

125.433 Flight time limitations: all airmen: 
airplanes.

125.435 Flight time limitations: other com
mercial flying: airplanes.

125.437 Flight time limitations: deadhead 
transportation: airplanes.

125.439 Flight time limitations: crew of two 
pilots and one additional airman 
as required.

125.441 Flight time limitations': crew of 
three or more pilots and addi
tional airmen as required.,

125.443 Flight time limitations: pilots serv
ing in more than one kind Of 
flight crew.

Subpart N— Flight Operations
125.451 Responsibility for operational con

trol.
125.453 Operations notices.
125.455 Flight crewmembers at controls.
125.457 Manipulation of controls.
125.459 Admission of flight deck.
125.461 Flying equipment.
125.463 Restriction or suspension of opera

tion.
125.467 Emergencies.
125.469 Reporting potentially hazardous 

meteorological conditions and ir
regularities of ground and navi
gation facilities.

125.471 Reporting mechanical irregularities.
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Sec.
125,473 Engine inoperative; landing; re

porting; airplanes.
125.475 Instrument approach procedures 

and IFR landing procedures. 
125.479 Briefing passengers: airplanes. 
125.481 Alcoholic beverages.
125.483 Minimum altitudes for use of auto

matic pilot: airplanes.
125.485 Forward observer’s seat; en route 

inspections.

Subpart O— Flight Release Rules:- Airplanes
125.501 Flight release authority.
125.503 Familiarity with weather condi

tions.
125.505 Facilities and services.
125.507 Airplane equipment.
125.509 Communication and navigation fa

cilities.
125.511 Flight release under VFR.
125.513 Flight release under IFR, over-the- 

top, or overwater.
125.515 Alternate airport for departure. 
125.517 Alternate airport for destination; 

IFR or over-the-top.
125.519 Alternate airport weather mini- 

mums.
125.521 Continuing flight in unsafe condi

tions.
125.523 Operation in icing conditions.
125.525 Original flight release; amendment 

»  of flightrelease.
125.531 Fuel supply: nonturbine and turbo

propeller-powered airplanes. 
125.533 Fuel supply; turbine-powered air

planes, other than turbo-propeller. 
125.535 Factors for computing fuel re

quired.
125.537 Takeoff and landing weather mini- 

mums: IFR.
125.539 Applicability of reported weather 

mínimums.
125.541 Flight altitude rules.
125.543 initial approach altitude.
125.547 Load manifest.
125.549 Flight plan: VFR and IFR.

Subpart P— Records and Reports ,
125.561 Crewmember records: airplanes. 
125.565 Flight release form: airplanes. 
125.567 Load manifest: airplanes.
125.569 Disposition of load manifest, flight 

release, and flight plans: air
planes.

125.571 Maintenance records: airplanes. 
125.573 Maintenance log : airplanes.
125.575 Mechanical reliability reports: air

planes.
125.577 Mechanical interruption summary 

report: airplanes.
125.579 Alteration and repair reports: air

planes.
125.581 Maintenance release: airplanes. 
125.583 Retention of contracts and amend

ments: commercial operator.
Authority : The provisions of this Part 125 

issued under secs. 313(a), 601, 004, and 605 
of the Federal Aviation Act of 1958; 49 
U.S.C. 1354(a), 1421, 1424 and 1425.

Subpart A— General 
§ 125.1 Applicability.

This part prescribes rules governing 
the following persons and operations:

(a) Each supplemental air carrier 
when it engages with aircraft in the car
riage of persons or property in air com
merce for compensation or hire.

'(b) Each certificated route air car
rier when it engages with aircraft in 
charter flights or other special services.

(c) Each certificated route air carrier 
when it engages with aircraft in sched
uled cargo-only operations to be con
ducted under the certification and op-

PROPOSED RULE MAKING
erating rules of this part, as authorized
under______ _________ or ------- (present
Eart 40, 41, or 46) of this chapter.

(d) Each commercial operator when 
it engages with large aircraft in the car
riage of persons or property in air com
merce for compensation or hire, except 
when it conducts operations under Part 
133 [New! and except that an applicant 
or commercial operator who carries or 
intends to carry passengers for compen
sation or hire as a common carrier be
tween two points entirely within any 
State with the frequency set forth in 
subparagraph (1) or (2) of this para
graph shall show that it is able to and 
will conduct the operations under Part
_________ _ (present Part 40) (except
§§______ , ______ , ______ through_______
(present .§§ 40.1, 40.10, 40.12 through 
40.17)) or any other requirements that 
the Administrator finds to be necessary 
to provide an appropriate level of safety 
for the operatioii:

(1) Two flights, or one round trip a 
week on the same day or days of the week 
for eight or more weeks in any 90 con
secutive days.

(2) A  total of 36 or more flights or 
18 or more round trips in any 90 con
secutive days.
For the purpose of determining whether 
a person is a commercial operator under 
this part, operations are considered to 
be for “compensation or hire” when they 
are a major enterprise for profit and not 
merely incidental to the person’s other 
business.

(e) Each person employed or used by 
an air carrier or commercial operatorJn 
operations under this part, including the 
maintenance and preventive mainte
nance, of aircraft.

( f ) Each person who is on board an 
aircraft being operated under this part. 
[Revision note: Based on §42.1]

§ 125.3 Rules applicable to operations 
subject to this part.

Unless otherwise specified in this part 
or in its operations specifications, each 
air carrier and commercial operator op
erating an aircraft shall—

(a) While operating inside the United 
States, comply with the applicable rules 
of Part 91 [New] of this chapter;

(b) While operating over the high 
seas, comply with Annex 2- (Rules of the 
Air) to the convention on International 
Civil Aviation, except where any rule of 
this part is more restrictive and may be 
followed without violating Annex 2; and

(c) While operating within a foreign 
country, comply with the air traffic rules 
of the country concerned and local air
port rules, except where any rule of 
this part is more restrictive and may be 
followed without violating the rules of 
that country.
[Revision note: Based on § 42.2]

Subpart B— Certification and 
Operations Specifications

§ 125.11 Certificate and operations spec
ifications required.

(a) No air carrier may operate an air
craft in operations to which this part 
applies without, or in violation of—

( 1 ) An air carrier operating certificate 
and operations specifications issued 
under this part; or

(2) In  the case of a certificated route 
carrier required to be certificated under
P a r t __________ _ o r ____, (present Part
40, 41, or 46) appropriate amendments 
to its air carrier certificate and opera
tions specifications issued under the ap
propriate part.

(b) No commercial operator may op
erate an aircraft in operations to which 
this part applies without, or in violation 
of, a commercial operator certificate, 
and ' operations specifications issued 
under this part.

(c) No holder of an air carrier oper
ating certificate is eligible for a commer
cial operator certificate under this part.

(d) No holder of an air carrier oper
ating certificate issued under part___ ,
_____ o r ___j. [Present Part 40, 41, or 46]
is eligible for a certificate issued under 
this part.
[Revision note: Combines §§ 42.10 and 4 2 .1 8 ]

N o t e : § 42.10(b) (1st 31 words) is omitted 
as covered by revised § 125.1(d); § 42.18 (a) 
and (b ) (last sentence) is omitted as exe
cuted.

§ 125.13 Contents of certificate and op
erations specifications.

(a) Each certificate issued under this 
part contains the following:

(1) The air carrier or commercial op
erator's name.

(2) A description of the type of oper
ations authorized.

(3) The date it is issued and the date 
it terminates.

(b) The operations specifications is
sued under this part contain the follow
ing:

(1) The kinds of operations author
ized.

(2) The types and registration num
bers of aircraft authorized for use.

(3) En route authorizations and limi
tations, including areas of operation.

(4) Special airport authorizations.
(5) Special airport limitations.
(6) Time limitations, or standards for

determining time limitations, for over
hauls, inspections, and checks o f air
frames, aircraft engines, propellers, and 
appliances. •

(7) Procedures for control of weight 
and balance of airplanes.

(8) Any other item that the Adminis
trator determines is necessary to cover 
a particular situation.
[Revision note: Combines §§ 42.11 and 42.19]

§ 125.15 Application for air carrier and 
commercial operator certificates.

(a) Each applicant for the original is- 
le or renewal of an air carrier or coxn- 
lercial operator certificate must submit 
is application, in a form and m anner 
rescribed by the Adminstrator, to the 
AA Air Carrier District Office in whose 
rea the applicant proposes to establish  
* has established its principal opera- 
ons base, at least 60 days before the 
ite of intended operations, or in the 
ise of a renewal application, at least 
) days before the expiration date of the 
irtificate.
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(b ) Each applicant must submit with 
the application a signed statement show
ing the following:

(1) For corporate applicants:
(1) The name and address of each 

stockholder who owns five percent or 
more of the total voting stock of the 
corporation, and if that stockholder is 
not the sole beneficial owner of the stock, 
the and address of the beneficial 
owner. An individual is considered to 
own the stock owned, directly or indi
rectly, by  or for his spouse, his children, 
his grandchildren, or his parents.

(ii) The name and address of each 
director and each officer, and each per
son employed or who will be employed in 
a management position described in 
§ 125.43.

(iii) The name and address of each 
person directly or indirectly controlling 
or controlled by the applicant, and bach 
person under direct or indirect control 
with the applicant.

(2) For non-corporate applicants:
(i) The name and address of each per

son having a financial interest therein 
and the nature and extent of that in
terest.

(ii) The name and address of each 
person employed or who will be employed 
in a management position described in 
§ 125.43.

(c ) In  addition each applicant for the 
original issue or renewal of a commercial 
operator certificate must submit with the 
application a signed statement show
ing—

(1) The financial information listed 
in § 125.17; and

(2) T h e  nature and scope of its in
tended operation, including the name 
and address of each person, if any, with 
whom the applicant has a contract to 
provide services as a commercial opera
tor and the scope, nature, date, and dura
tion of each of those contracts.

(d ) Each applicant for, or holder of 
an air carrier or commercial operator 
certificate, shall notify the Administrator 
within 10 days after—

(1) A change in any of the persons, or 
the names and addresses of any of the 
persons, submitted to the Administrator 
under paragraph ( b ) ' ( l )  or (2) of this 
section; or • ,".U

(2) A change in the financial informa
tion submitted to the Administrator un
der § 125.17 that occurs while the appli
cation for the issue or renewal is pend
ing before the FAA and that would make 
the applicant’s financial situation sub
stantially less favorable than originally 
reported. :
[Revision note: Based on § 42.12]

§ 125.17  ̂ Commercial operator: finan
cial information required.

(a) Each applicant for the original is> 
sue or renewal of a commercial operata 
certificate must submit the following 
nnancial information:
liak iN.̂  balance sheet that shows assets 
acuities, and net worth, as of a dati

nrmv101̂  than 60 days before the date o: 
application.
reno Ì 1 case of an application for 
ftenoî78,1’ a pro^t and loss statement for a 

al year ending on a date not more

than 60 days before the date of the 
application, with separation of items re
lating to applicant’s commercial opera
tor activities from his other business 
activities. The applicant shall submit 
a listirig and brief description of the 
nature and scope of the commercial op
erator contracts that gave rise to the 
operating income shown on the profit and 
loss statement, including the names of 
the contracting parties and the date 
and duration of each contract. However, 
if the applicant’s regular fiscal year for 
income tax purposes ends on a date more 
than 60 days before the date of appli
cation, the applicant may submit a profit 
and loss statement covering its normal 
fiscal year, plus a supplementary profit 
and loss statement for the period from 
the end of the regular fiscal year to a 
date not more than 60 days before the 
date of application.

(3) An itemization of over-due liabil
ities showing amounts, names and ad
dresses of creditors, description of in
debtedness, and due date of obligations.

(4) An itemization of claims in litiga
tion against the applicant showing the 
amounts claimed, the name and address 
of each claimant, and a description of 
each claim.

<5) A detailed analysis covering the 
first three months of the proposed op
eration after the possible issue or renewal 
of the certificate applied for that shows—

(i) Estimated amount and source of 
both operating and non-operating rev
enue, including identification of its exist
ing and anticipated income producing 
contracts and estimated revenue per mile 
or hour of operation by aircraft type;

(ii) Estimated amount of operating 
and non-operating expenses by expense 
objective classification; and

(iii) Estimated profit or loss.
(6) An estimate of the cash that will 

be needed during the first three months 
of the proposed operation after the pos
sible issue or renewal date of the cer
tificate applied for to cover—

(i) Acquisition of property and equip
ment.

(ii) Retirement of debt.
(iii) Additional working capital.
(iv) Operations (losses).
(v) Other (explain).
(7) An estimate of the cash that will 

be available from the following sources 
during the first three months of the 
proposed operation after the possible is
sue or renewal of the certificate applied 
for that shows—

(i) Sale of property or flight equip
ment;

(ii) New debt;
(iii) New equity;
(iv) Working capital reduction;
(v) Operations (profits);
(vi) Depreciation and amortization; 

and"
(vii) Other (explain).
(8) Any other financial information 

the Administrator requires to enable him 
to determine that the applicant has suf
ficient financial resources to conduct its 
operations with the degree of safety re
quired in the public interest.

(b) Each financial statement filed 
with the FAA under this part must be

based on accounts prepared and main
tained on an accrual basis in accord
ance with generally accepted accounting 
principles applied-on a consistent basis, 
and must contain the name and address 
of the applicant’s public accounting firm, 
if any.
[Revision note: Based on § 42.13]

§ 125.19 Issue o f certificate.
(a) An applicant for an air carrier or 

commercial operator certificate is en
titled to the certificate if he is a citizen 
of the United States and the Adminis
trator, after investigation (including any 
necessary verification of financial and 
other information submitted) finds that 
the applicant—

(1) Holds the economic authority re
quired by the Civil Aeronautics Board, 
if any;

(2) Is not disqualified under para
graph (b) of this section; and

(3) Is p r o p e r l y  and adequately 
equipped and able to conduct a safe op
eration in accordance with the require
ments of this part and the operations 
specifications provided for in this part.

(b) The Administrator may deny an 
''application for an air carrier or com
mercial operator certificate if he finds—

(1) That an air carrier or commercial 
operator certificate previously issued to 
the applicant was revoked;

(2) That a person who was employed 
in a management position similar to any 
listed under § 125.43 with (or has ex
ercised control with respect to) any air 
carrier or commercial operator whose 
operating certificate has been revoked, 
will be employed in any of those posi
tions or a similar position (or will be in 
control of or have a substantial owner
ship interest in the applicant), and that 
the person’s employment or control con
tributed materially to the reasons for re-

_ voking that certificate; or
(3) In the case of an applicant for a 

commércial operator certificate, that for 
financial reasons the applicant is not 
able to conduct a safe operation.
[Revision note: Based on § 42.14]

§ 125.21 Commercial operator: supple
mental periodic financial report.

(a) Each holder of a commercial oper
ator certificate shall, within 45 days after 
his original or renewed certificate has 
been in effect for four months, submit a 
signed financial statement to the FAA 
that shows profit and loss for—

(1) The four-month period after the 
date the certificate was issued or re
newed, as the case may be; and

(2) Any period immediately preceding 
the date of certificate issue or renewal 
not covered by the preceding financial 
statement filed under § 125.15(c)(1).

(b) Each holder shall submit a listing 
and brief description of the nature and 
scope of the contracts that gave rise to 
the operating income shown on the profit 
and loss statement, including the names 
of the contracting parties, and the date 
and duration of each contract. In ad
dition, it shall submit all other informa
tion required for original issue of a cer
tificate under § 125.15(c) (1).
[Revision note: Based on § 42.15]
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§ 125.23 Availability o f certificate and 

operations specifications.
Each air carrier and commercial oper

ator shall make its operating certificate 
and operations specifications available 
for inspection by the Administrator at 
its principal operations office.
[Revision note: Based on § 42.17]

§ 125.25 Duration of certificate.
(a) An air carrier or commercial oper

ator certificate issued under this part is 
effective for one year unless the Admin
istrator sooner suspends, revokes, or 
otherwise terminates it, or in the case of 
an air carrier, unless the economic au
thorization required by the Civil Aero
nautics Board terminates sooner.

(b) The Administrator may suspend 
or revoke a certificate under section 609 
of the Federal Aviation Act of 1958 and 
the applicable procedures of Part 13 
[New] for any cause that, at the time 
of suspensión or revocation, would have 
been grounds for denying an application 
for a certificate.

(c) I f  the Administrator suspends or 
revokes a certificate or it is otherwise 
terminated, the holder of that certificate 
shall return it to the Administrator. 
[Revision note: Based on § 42.17a]

§ 125.27 Use of operations specifica
tions.

(a) Each air carrier or commercial op
erator shall keep each of its employees 
informed of the provisions o f its opera
tions specifications that apply to the em
ployee’s duties and responsibilities.

(b) Each air carrier or commercial op
erator shall maintain a complete and 
separate set of its operations specifica
tions. In addition, each air carrier or 
commercial operator shall insert perti
nent provisions of its operations specifi
cations, or reference thereto, in its 
manual in such a manner that they 
retain their identity as operations 
specifications.
[Revision note: Based on § 42.20]

§ 125.29 Amendment of certificate.

(a) The Administrator may amend an 
operating certificate issued under this 
part—

(1) Upon application by the holder, if 
the Administrator determines that safety 
in air commerce or air transportation 
and the public interest allows the amend
ment; or

(2) Under section 609 of the Federal. 
Aviation Act of 1958 (49 U.S.C. 1429) and 
Pari 13 [New] of this chapter, if the 
Administrator determines that safety in 
air commerce or air transportation and 
the public interest requires the amend
ment.

(b) An applicant for an amendment 
to an operating certificate issued under 
this part must file his application with 
the FAA Air Carrier District Office 
charged with the overall inspection of his 
operations at least 15 days before the 
date that the applicant proposes for the 
amendment to become effective, unless a 
shorter filing period is allowed by that 
office.

(c) At any time within 30 days after 
refusal of the Administrator to approve
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the application for amendment the 
holder may petition the Administrator 
personally to reconsider the refusal. 
[Revision note: Based on § 42.16]

§ 125.31 Amendment o f operations spec
ifications.

(a) The Administrator may amend 
any operations specifications issued urn- 
der this part—

(1) Upon application by the holder, if 
the Administrator determines that safety 
in air commerce or air transportation 
and the public interest allows the 
amendment; or

(2) I f  the Administrator determines 
that safety-in air commerce or air trans
portation and the public interest requires 
the amendment.

(b) In the case of an amendment un
der paragraph (a) (2) of this section, 
the Administrator notifies the holder, 
in writing, of the proposed amendment, 
fixing a reasonable period (but not less 
than seven days) within which the holder 
may submit written information, views, 
and arguments on the amendment. 
After considering all relevant material 
presented, the Administrator notifies the 
holder of any amendment adopted, or 
rescinds the notice. The amendment 
becomes effective not less than 30 days 
after the holder receives notice of it, 
unless he petitions the Administrator 
personally to reconsider the amendment, 
in which case its effective date is stayed 
pending a decision by the Administrator. 
I f  the Administrator finds that there is 
an emergency requiring immediate ac
tion with respect to safety in air com
merce or air transportation, that makes 
the procedure in this paragraph imprac
ticable or contrary to the public interest, 
he may issue an amendment effective, 
without stay, on the date the holder 
receives notice of it. In such a case, the 
Administrator incorporates the finding, 
and a brief statement of the reasons 
for it, in the notice of the amended op
erations specifications to be adopted.

Cc) An applicant must file his appli
cation for an amendment of operations 
specifications with the FAA Air Carrier 
District Office charged with the overall 
inspection of his operations at least 15 
days before the date that he proposes for 
the amendment to become effective, un
less a shorter filing period is allowed 
by that Office.

(d) Within 30 days after receiving 
from the Administrator a notice of re
fusal to the application for amendment, 
the holder may petition the Administra
tor personally to reconsider the refusal 
to amend.
[Revision note: Based on § 42.21]'

§ 125.33 Inspection authority.
Each air carrier and commercial op

erator shall allow the Administrator, at 
any time orsplace, to make any inspec
tions or tests to determine its compliance 
with the Federal Aviation Act of 1958, 
the Federal Aviation Regulations, its op
erating certificate and operations spec
ifications, or its eligibility to continue 
to hold its certificate. These inspections 
and tests include inspections and tests 
of financial books and records, except 
that the Administrator does not exer

cise this authority with respect to the 
financial books and records of an air 
carrier if the information sought can 
be obtained from the Civil Aeronautics 
Board.
[Revision note: Based on § 42.22]

§ 125.35 Change o f address.

Each air carrier and commercial oper
ator shall notify the FAA Air Carrier 
District Office charged with the overall 
inspection of its operations, in writing, 
at least 30 days in advance, of any change 
in the address of its principal business 
office, its principal operations base, or its 
principal maintenance base.
[Revisionnote: Based on $ 42.23]

§ 125.37 Certificated route air carriers; 
charter flights or other special serv
ice operation.

Each certificated route air carrier 
holding an operating certificate and op
erations specifications issued under___ ,
-----, or ______ (present Part 40, 41, or
46) shall conduct under this Part—

(a) Any charter flight or'other spe
cial service conducted over routes into 
airports listed in its operations specifi
cations, unless the carrier obtains au
thority from the Administrator to con
duct those operations under _____ _
_____, o r ______(present Part 40, 41,
or 46), as appropriate; and

(b) Any charter flight or other special 
service that involves, in whole or in part, 
off-route operations.
[Revision note: Based on § 42.24]

N o te ; § 42.24(c) omitted as covered by 
§ 125.11(a),

§ 125.39 Obtaining waivers and author
ity for deviations.

(a) The Administrator may, upon ap
plication by the air carrier or commer
cial operator, authorize deviations from 
this part, by an appropriate amendment 
to the operations specifications, for the 
kinds of operations and requirements 
listed in this section. The Administra
tor may, at any time, terminate any 
grant of deviation authority or waiver 
issued under this section. Each air car
rier and commercial operator authorized 
deviations under this section shall com
ply with the terms of the authorization 
when conducting operations affected 
thereby.

(b) I f  the Department of Defense cer
tifies to the Administrator that an op
eration is essential to .the national de
fense and requires a requested deviation, 
and the Administrator finds that the 
deviation is not based on an economic 
advantage or convenience to the air car
rier or commercial operator or the 
United States, the Administrator,,may 
authorize deviations for—

(1) Operations conducted under a 
contract with an armed force as the 
primary contractor; or

(2) Operations conducted for an 
armed force under a subcontract with a 
primary contractor.

(c) The Administrator may authorize 
deviations for operations under emer
gency conditions that necessitate the 
transportation of persons or supplies for 
the protection jof life or property, if he
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finds that a deviatidn is necessary for 
the expeditious conduct of the operation.

(d) The Administrator may, by an ap
propriate amendment to the operations 
specifications, waive, in whole or in part, 
submission of the financial information 
required by a commercial operator in a 
renewal application or supplemental pe
riodic financial report if—

(1) Application for the waiver is filed 
at least 30 days before the information 
is due; and ~

(2) The Administrator finds that the 
submission is not required in the public 
interest, based on information as to the 
operator’s—

(i) Financial standing;
(H) Management; and
(iii) Kind of operations.

The filing of an application for a waiver 
under this paragraph does not auto
matically extend the time for submitting 
the required information.
[Revision note: Based on § 42.25]

§ 125.41 Helicopter requirements; de
viation authority.

(a ) In addition to the applicable rules 
of this part, each person operating a 
helicopter shall comply with §§____ ,

--------- , and----- ------(present §§ 46.-
70, 46.71, 46.110, 46.153, 46.170-46.178, 
46.200, 46.206, 46.230, 46.231, 46.265, 
46.280-46.289, 46.300-46.302, 46.381-46.- 
412, and 46.500-46.511).

(b) The Administrator may issue op
erations specifications authorizing a de
viation from any specific requirement for 
helicopter operations if he finds that the 
deviation provides a substantiaUy equiva
lent standard of safety.
[Revision note: Based on § 42.26]

« 125.43 Management personnel re
quired. -, * , "'“ Ì i**'' ~s;

(a) Each applicant for a certificate 
issued under this part must comply with 
this section.

(b) Each applicant must show that it 
has a sufficient number of qualified man
agement personnel to provide the 
highest degree of safety in its opera
tions and that those personnel are em
ployed on a full-time basis in the follow
ing or equivalent positions:

(1) General manager.
(2) Director of operations (who may 

g?ner&l manager, if qualified).
(3) Director of maintenance.
(4) Chief pilot.
(5) Chief inspector.
(c) Upon application by the air ear

ner or commercial operator the Ad
ministrator may approve different posi
l i ^ 0-1* numbers of positions than those 
fr>r ln ParaSraPh (b) of this section

a particular operation if the air car-
r or commercial operator shows that 

hj„c,an,perform the operation with the 
rppfi degree of safety under the di- 
nf *ion fewer or different categories

®anagement personnel due to— 
kind of operation involved; 

Tile number and type of aircraft “wd, and
(3) The area of operations.

1̂nlnlstrator so approves posi- 
> the title and number of positions

approved are set forth in the operations 
specifications of the air carrier or com
mercial operator.

(d) Each air carrier and commercial 
operator shall—

(1) Set forth the duties, responsibil
ities, and authority, of the personnel re
quired by this section, in the general 
policy section of the air carrier manual 
or commercial operator manual;

(2) List in the manual the names and 
addresses of the persons assigned to those 
positions; and

(3) Within at least 10 days, notify the 
FAA Air Carrier District Office charged 
with the overall inspection of the air 
carrier or commercial operator, of any 
change made in the assignment of per
sons to the listed positions.
[Revision note: Based on 5 42.27]

§ 125.45 Management personnel; quali
fications.

(a) Each air carrier and commercial 
operator certificated under this part shall 
comply with this section.

(b) No person may serve as director of 
operations unless he knows the contents 
of the air carrier’s or commercial opera
tor’s operations manual and operations 
specifications, and the provisions of this 
part necessary to the proper performance 
of his duties and—

(1) Holds, or has held, an airline 
transport pilot certificate and has had 
at least three years of experience as pilot 
in command of a large aircraft; or

(2) Has had at least three years of 
experience as director of operations, of 
an operation using large aircraft, or a 
position of comparable responsibility.

(c) No person may serve as chief pilot 
unless he—

(1) Holds a current airline transport 
pilot certificate with appropriate ratings 
for the type of aircraft used;

(2) Has had at least three years, of ex
perience as a pilot in command of a large 
aircraft with an air carrier or commercial 
operator; and

(3) Knows the contents of the air car
rier’s or commercial operator’s manual 
or operations specifications, and the pro
visions of this Part necessary to the 
proper perf ormance of his duties.

(d) No person may serve as director 
of maintenance unless he—

(1) Holds a current mechanic certifi
cate with either an airframe or power- 
plant rating, and has had at least five 
years of experience in the maintenance 
of large aircraft, one year of which must 
have been in a supervisory capacity; and

(2) Knows the maintenance parts of 
the air carrier’s or commercial operator’s 
manual and operations specifications and 
the applicable maintenance provisions of 
this part.

(e) No person may serve as chief in
spector unless he—

(1) Holds a current mechanic cer
tificate with both airframe and power- 
plant ratings, and has held these ratings 
for at least three years;

(2) Has had at least three years of 
diversified maintenance experience on 
large aircraft with an air carrier, com
mercial operator, or certificated repair 
station, one year of which must have 
been as a maintenance inspector: and

(3) Knows the maintenance parts of 
the air carrier’s or commercial operator’s 
manual and operations specifications, 
and the applicable maintenance provi
sions of this part.
[Revision note: Based on § 42.28]

§ 125.47 Operation o f small aircraft.
Upon application, the Administrator 

may issue operations specifications to an 
air carrier conducting operations under 
this part, authorizing it to conduct oper
ations with small aircraft u nd er____
(present Part 42a of the Civil Air Regu
lations) (Part 135 [New] of the Federal 
Aviation Regulations), if he finds that 
safety in air transportation and the pub
lic interest allows it. Operations speci
fications issued under this section con
tain such operating limitations and re
quirements as the Administrator finds 
necessary.
[Revision note: Based on § 42.29]

Subpart C— Approval of Areas and 
Routes

§ 125.51 Area and route requirements: 
general.

(a) Each air carrier or commercial 
operator seeking route and area approval 
must show—

(1) That it is able to conduct opera
tions within the United States in ac
cordance with subparagraphs (3) and
(4) of this paragraph;

C2) That it is able to conduct opera
tions in accordance with the applicable 
requirements for each area outside the 
United States for which authorization is 
requested;

(3) That it is equipped and able to 
conduct operations over, and use the 
navigational facilities associated with, 
the Federal airways, foreign airways, or 
advisory routes (ADR’s) to be used; and

(4) That it will conduct all IFR  and 
night VFR operations over Federal air
ways, foreign airways, or advisory routes 
(ADR’s).

(b) Notwithstanding paragraph (a)
(4) of this section, the Administrator 
may approve a route outside of controlled 
airspace if the air carrier or commercial 
operator shows the route is safe for op
erations and the Administrator finds that 
traffic density is such that an adequate 
level of safety can be assured. The air 
carrier or commercial operator may not 
use such a route unless it is approved by 
the Administrator and is listed in the air 
carrier’s or commercial operator’s opera
tions specifications.
[Revision note: Based on § 42.30]

§125.53 Route width.
(a) Approved routes and route seg

ments over Federal airways, foreign air
ways, or advisory routes have a width 
equal to the designated width of those 
airways or advisory routes. Whenever . 
the Administrator finds it necessary to 
determine the width of other approved 
routes he considers the following:

(1) Terrain clearance.
(2) Minimum en route altitudes.
(3) Ground and airborne navigation 

aids.
(4) Air traffic density.
(5) ATC procedures.
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(b) Any route widths determined by 
the Administrator are specified in the 
air carrier or commercial operator’s op
erations specifications.
[Revision note: Based on § 42.31]

§ 125.55 Airports.

No air carrier or commercial operator 
may use any airport unless it is properly 
equipped and adequate for the proposed 
operation, considering such items as size, 
surface, obstructions, facilities, lighting, 
navigational and communications aids, 
and ATC.
[Revision note: Based on § 42.33]

§ 125.57 Weather reporting facilities.

(a) No air carrier or commercial oper
ator may use any weather report to con
tro l’ flight unless it was prepared and 
released by the U.S. Weather Bureau 
or a source approved by the Weather 
Bureau. For operations outside the U.S., 
or at U.S. Military airports, where those 
reports are not available, the air carrier 
or commercial operator must show that 
its weather reports are prepared by a 
source found satisfactory by the Admin
istrator.

(b) Each air carrier or commercial 
operator that uses forecasts to control 
flight movements shall prepare each 
forecast from weather reports specified 
in paragraph (a) of this section.
[Revision note: Based on § 42.35]

§ 125.59 En route navigational facili
ties.

(a) Except as provided in paragraph 
(b) of this section, no air carrier or com
mercial operator may conduct any opera
tion over a route unless nonvisual ground 
aids are—

(1) Available over the route for navi
gating aircraft within the degree of ac
curacy required for ATC ; and

(2) Located to allow navigation to any 
airport of destination, or alternate air
port, within the degree of accuracy 
necessary for the operation involved.

(b) Nonvisual ground aids are not re
quired for—

(1) Day VFR operations that can be 
conducted safely by pilotage because of 
the characteristics of the terrain;

(2) Night VFR operations on lighted 
airways or on routes that the Adminis
trator determines have reliable land
marks adequate for safe operation; or

(3) Operations on route segments 
where the use of celestial or other spe
cialized means of navigation is approved.

(c) Except for those aids required for 
routes to alternate airports, the non
visual ground navigational aids that are 
required for approval of routes outside 
of controlled airspace are specified in the 
air carrier’s or commercial operator’s 
operations specifications.
[Revision note: Based on § 42.36]

§ 125.61 Servicing and maintenance fa
cilities.

Each air carrier or commercial opera
tor must show that competent personnel 
and adequate facilities and equipment 
(including spare parts, supplies, and ma
terials) are available for the proper

servicing, maintenance, and preventive 
maintenance of aircraft and auxiliary 
equipment.
[Revision note: Based on § 42.37]

N o t e : The word “refueling” is omitted as 
covered by the word “servicing”.

§ 125.63 Flight following system.
(a) Each air carrier qr Commercial 

operator must show that it has—
(1) An approved flight following sys

tem established in accordance with this 
part and adequate for the proper moni
toring of each flight, considering the 
operations to be conducted; and

(2) Flight following centers located at 
those points necessary—

(i) To insure the proper monitoring of 
the progress of each flight with respect to 
its departure at the point of origin and 
arrival at its destination, including in
termediate stops and diversions there
from, and maintenance or mechanical 
delays encountered at those points or 
stops; and

(ii) To insure that the pilot in com
mand is provided with all information 
necessary for the safety of the flight.

(b) An air carrier or commercial op
erator may arrange to have flight follow
ing facilities provided by persons other 
than its employees, but in such a case the 
air carrier or commercial operator con
tinues to be primarily responsible v for 
operational control of each flight.

(c) A flight following system need not 
provide for inflight monitoring by a flight 
following center.

(d) The air carrier’s or commercial 
operator’s operation specifications speci
fy the flight following system it is au
thorized to use and the location of the 
centers.
[Revision note: Based on § 42.38]

§ 125.65 Flight following system: re
quirements.

(a ) Each air carrier or commercial 
operator using a flight following system 
must show that—

(1) The system has adequate facilities 
and personnel to provide the information 
necessary for the initiation and safe con
duct of each flight to—

(1) The flight crew of each aircraft; 
and

(ii) The persons designated by the air 
carrier or commercial operator to per
form the function bf operational control 
of the aircraft; and

(2) The system has a means of com
munication by private or available pub
lic facilities (such as telephone, tele
graph, or radio) to monitor the progress 
of each flight with respect to its depar
ture at the point of origin and arrival at 
its destination, including intermediate 
stops and diversions therefrom, and 
maintenance or mechanical delays en
countered at those points or stops.

(b) The air carrier or commercial op
erator must show that the personnel 
specified in paragraph (a) of this sec
tion, and those it designates to perform 
the function of operational control of the 
aircraft, are able to perform their re
quired duties.
[Revision note: Based on § 42.39]

Subpart D— Manual Requirements 
§ 125.71 Preparation.

Each air carrier or commercial opera
tor shall prepare and keep current a 
manual for the use and guidance of 
flight, ground operations, and manage
ment personnel in conducting its opera
tions.
[Revision note: Based on § 42.50]

§ 125.73 Contents. -

(a) Each manual required by § 125.71 
must—

(1) Include instructions and informa
tion necessary to allow the personnel 
concerned to perform their duties and 
responsibilities with a high degree of 
safety;

(2) Be in a form that is easy to re
vise;

(3) Have the date of last revision on 
each page concerned; and

(4) Not be contrary to any applicable 
regulation or the air carrier's or com
mercial operator’s operations specifica
tions or operating certificate.

(b) The manual may be in two or 
more separate parts, containing together 
all of the following information, but each 
part must contain that part of the in
formation that is appropriate for each 
group of personnel:

(1) General policies.
(2) Duties and responsibilities of each 

crewmember and appropriate members 
of the ground organization and manage
ment personnel.

(3) Reference to appropriate Federal 
Aviation Regulations.

(4) Flight control, or flight following 
procedures.

(5) En route flight, navigation, and 
communication procedures, including 
procedures for the release or continuance 
of flight if any item of equipment re
quired for the particular type of opera
tion becomes inoperative or unservice
able en route.

(6) Appropriate information from the 
operations specifications, including the 
area of operations authorized, the types 
of aircraft authorized, their crew com
plement, the typé of operation such as 
VFR, IFR, day, night, etc., and any other 
pertinent information.

(7) Appropriate information from the 
airport operations specifications, includ- 
ing—

(i) Instrument approach procedures,
(ii) Landing and takeoff minimums,

and • .
(iii) Any other pertinent information.
(8) Takeoff, en route, and landing 

weight limitations or approved means 
of readily determining these limitations.

(9) Procedures for familiarizing pas
sengers with the use of emergency equip
ment during flight.

(10) Emergency equipment and pro- 
ce dures «

(11) The method of designating suc
cession of command of flight crew
members. ,h

(12) Procedures for determining tne 
usability of landing and takeoff areas, 
and disseminating pertinent informa« 
thereon to operations personnel.
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(13) Procedures for operating in pe
riods of icing, hail, thunderstorms, tur
bulence, or any potentially hazardous 
meteorological condition.

(14) Airman training programs, in
cluding appropriate ground, flight, and 
emergency phases.

(15) Instructions and procedures for 
maintenance, preventive maintenance, 
and servicing.

(16) Time limitations for mainte
nance, preventive maintenance, and 
checks of airframes, engines, propellers, 
and appliances, or standards by which 
the time limitations can be determined.

(17) Procedures for refueling aircraft, 
eliminating fuel contamination, protec
tion from fire (including electrostatic 
protection), and supervising and pro
tecting passengers during refueling.

(18) Airworthiness inspections, in
cluding instructions covering procedures, 
standards, responsibilities, and authority 
of inspection personnel.

(19) Methods and procedures for 
maintaining the aircraft weight and 
center of gravity within approved limits.

(20) Pilot airport qualification proce
dures.

(21) Accident notification procedures.
(22) Other information or instruc

tions relating to safety.
(c ) Each air carrier and commercial 

operator shall maintain at least one 
complete copy of the manual at the ap
propriate operations base.
[Revision note: Based on § 42.51]

§ 125.75 Distribution.
(a) Each air carrier and commercial 

operator shall furnish copies (and the 
changes and additions thereto) of the 
manual required by § 125.71 to—

(1) Its appropriate ground operations 
and maintenance personnel;

(2) Crewmembers; and
(3) Representatives of the Adminis

trator assigned to it.
(b) Each person to whom a manual or 

appropriate parts of it is furnished un
der paragraph (a) of this section shall 
keep it up to. date with the changes and 
additions furnished to *him.

(c) Except as provided in paragraph
(d) of this section, each air carrier and 
commercial operator shall carry appro
priate parts of the manual on each air
craft when away from the principal base. 
The appropriate parts must be available 
for use of ground or flight personnel.

(d) I f  an air carrier or commercial 
operator is able to perform all scheduled 
maintenance at specified stations where 
it keeps maintenance parts of the man-
f 5-v̂ ^oes n°fc have to carry those parts 

of the manual aboard the aircraft en 
route to those stations.
[Revision note: Based on § 42.52]

§ 123.77 Aircraft Flight Manual.

. ^  Each air carrier and commercial 
perator shall keep a current approved 

trJcra,ft Plight Manual for each type of
ansport category aircraft that it 

operates. ,~
air carrier and commercial 

pro«™  sha11 canT  an approved Air- 
tainf *^gkt Manual, or a manual con- 

^ . in*ormati°n required for the 
raft Plight Manual, in each trans-

No. 91— Pt. II----- 2

port category airplane. I f  sections of 
the required information from the Air
craft Flight Manual are incorporated in 
the operations manual, the air carrier or 
commercial operator shall clearly iden
tify the sections as Aircraft Flight Man
ual requirements.
[Revision note: Based on § 42.53]

Subpart E— Aircraft Requirements' 
§125.91 Aircraft requirements : general.

(a) No air carrier or commercial op
erator may operate an aircraft unless 
that aircraft—

(1) Is registered as a civil aircraft 
of the United States and carries an ap
propriate current airworthiness cer
tificate issued under this chapter; and

(2) Meets the applicable airworthiness 
requirements of this chapter, including 
those relating to identification and 
equipment.

(b) An air carrier or commercial op
erator may use an approved weight and 
balance control system based on average, 
assumed, or estimated weight to comply 
with applicable airworthiness require
ments and operating limitations.

(c) No air carrier or commercial op
erator may use any aircraft in opera
tions unless—

(1) It  has exclusive use of the air
craft;

(2) The aircraft is listed in its opera
tions specifications; and

(3) The aircraft is not listed in the 
operations specifications of any other 
air carrier or commercial operator.

(d) Within 10 days after an air car
rier or commercial operator ceases to 
have exclusive use of an aircraft listed 
in its operations specifications it shall 
notify the FAA Air Carrier Inspector as
signed to its operations, and request an 
appropriate amendment deleting the air
craft from its operations specifications.

(e) An air carrier or commercial op
erator that does not have the exclusive 
use of at least one aircraft does not meet 
the requirements of this Part, and the 
Administrator may, in an appropriate 
case, suspend or revoke the air carrier’s 
or commercial operator’s certificate.

(f) For the purposes of this section, 
an air carrier or commercial operator has 
exclusive use of an aircraft if it has the 
sole possession, control, and use of it for 
flight, as owner, or has a written agree
ment (including arrangements for the 
performance of required maintenance) 
giving it that possession, control, and use 
for at least six months.
[Revision note: Based on §42.60]

§ 125.93 Aircraft certification and 
equipment requirements.

(a) Airplanes certificated before July 
1,1942. No air carrier or commercial op
erator may operate an airplane that was 
type certificated before July 1, 1942, un
less—

(1) That airplane meets the require
ments of § 125.T1KC) ; or

(2) That airplane and all other air
planes of the same or related type op
erated by that air carrier or commercial 
operator meet the performance require
ments of §§____through _____(present
§ § 4a.737-T through 4a.750-T) of this 
chapter;

or §§ -----through____ (present §§ 4b.-
110 through 4b.l25> and § 125.111 (a), 
(b ) , (d ) , and (e) of this chapter.

(b) Airplanes certificated after June 
30, 1942. No air carrier or commercial 
operator may operate an airplane that 
was type certificated after June 30, 1942, 
unless it is certificated as a transport cat
egory airplane and meets the require
ments of § 125.111 (a), (b), (d), and (e). 
However, an air carrier or commercial 
operator may use a nontransport cat
egory C-46 airplane as a cargo airplane 
until July 12,1964, if that airplane meets 
the requirements of § 42.14-1 (b) of Part 
42, as in effect on November 10, 1963, 
in place of §§ 125.137 through 125.143.

(c) Helicopters. No air carrier or com
mercial operator may operate a heli
copter unless it is operated, certificated
and equipped in accordance with §§____
through ____ (present §§ 46.70 through 
46.231).
[Revision note: Based on § 42.61]

No t e : § 42.61(a)(1) (1st six words) and 
(b ) (2) (last sentence) are omitted as sur
plusage.

§ 125.95 Single-engine airplanes pro
hibited.
No air carrier or commercial operator 

may operate a single-engine airplane.
[Revision note: Based on § 42.62 (1st sen
tence) ]

§ 125.97 Airplane limitations: type of 
route.

(a) Unless otherwise authorized by 
the Administrator based on the character 
of the terrain, the kind of operation, or 
the performance of the airplane to be 
used, no air carrier or commercial op
erator may operate a two-engine or 
three-engine airplane in passenger car
rying operations (except a three-engine 
turbine-powered airplane) over a route 
that contains a point farther than one 
hour’s flying time (in still air at normal 
cruising speed with one engine inopera
tive) from an adequate airport.

(b) No air carrier or commercial op
erator may operate a land airplane 
(other than a DC-3, C-46, CV-340, or 
CV-440) in an extended overwater op
eration unless it is certificated or ap
proved as adequate for ditching under
the ditching provisions of P a r t ____
(present Part 4b) of this chapter.
[Revision note: Based on § 42.62 (less 1st 
sentence) ]

§125.99 Aircraft proving tests.
(a) No air carrier or commercial op

erator may operate an aircraft not be
fore proven for use in air carrier or com
mercial operator operations unless an 
aircraft of that type has had, in addi
tion to the aircraft certification tests, 
at least 100 hours of proving tests under 
the Administrator’s supervision at least 
50 hours of which must have been flown 
•over authorized routes and at least 10 
hours must have been flown at night.

(b) An air carrier or commercial op
erator may not operate an aircraft of a 
type that has been proven for use in air 
carrier or commercial operator opera
tions if it has not previously used that 
type, or if that aircraft has been ma
terially altered in design, unless—
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(1) The aircraft has been tested for 
at least 50 hours, of which at least 25 
hours were over authorized routes; or

(2) The Administrator specifically au
thorizes deviations because special cir
cumstances of the particular case make 
a literal observance of the requirements 
of this paragraph unnecessary.

(c) For the purposes of paragraph
(b) of this section, a 4-ype of aircraft 
is considered to be materially altered in 
design if the alterations include—

(1) The installation of powerplants 
other than those of a type similar to 
those with which it is certificated; or

(2) Alterations to the aircraft or its 
components that materially affect flight 
characteristics.

(d) No air carrier or commercial op
erator may carry passengers in an air
craft during proving tests, except for 
those needed to make the test and those 
designated by the Administrator. How
ever, it may carry mail, express, or other 
cargo, when approved.
[Revision note: Based on § 42.63]

Subpart F— Airplane Performance 
Operating Limitations

§ 125.111 General.

(a) Each air carrier or commercial op
erator operating a nonturbine-powered 
transport category airplane shall comply 
with §§ 125.113 through 125.125.

(b) Each air carrier or commercial op
erator operating a turbine-powered 
transport category airplane in passenger
carrying operations shall comply with 
applicable provisions of §§125.127 
through 125.135, except that when it op
erates a turbopropeller-powered trans
port category airplane certificated after 
August 26, 1959, but previously type 
certificated with the same number of 
reciprocating engines, it may comply 
with §§ 125.113 through 125.125.

(c ) Each air carrier or commercial op
erator operating a large nontransport 
category airplane shall comply with 
§§ 125.137 through 125.143 and any de
termination of compliance must be 
based only on approved performance 
data.

(d) The performance data in the air
plane flight manual applies in deter
mining compliance with §§ 125.113 
through 125.135. No person may op
erate a transport category turbine-pow
ered airplane outside thè operational 
limits specified in the airplane flight 
manual. Where conditions are different 
from those on which the performance 
data is based, compliance is determined 
by interpolation or by computing the 
effects of changes in the specific vari
ables, if the results of the interpolations 
or computations are substantially as ac
curate as the results of direct tests.

(e) No person may takeoff a nontur-
bine-powered transport category air
plane at a weight that is more than 
the allowable weight for the runway 
being used (determined under the run
way takeoff limitations of the transport 
category operating rules of this part) 
after taking into account the tempera
ture operating correction factors in 
§____o r _____ of this chapter (present

§ 4a.749ar-T or 4b.ll7), and set forth in 
the applicable airplane flight manual.

( f ) The Administrator may authorize 
deviations from the requirements in this 
subpart in the operations specifications, 
if special circumstances make a literal 
observance of a requirement unnecessary 
for safety.

(g) The ten-mile width specified in 
§§ 125.117 through 125.121 may be re
duced to five miles, for not more than 20 
miles, when operating VFR or where nav
igation facilities furnish reliable and ac
curate identification of high ground and 
obstructions located outside of five miles, 
but within ten miles, on each side of the 
intended track.

for which ‘maximum landing weights 
have been determined for the nontur
bine-powered transport category air
plane concerned.

(d) No person may take off a non
turbine-powered transport category air
plane at a weight more than the m axi
mum authorized takeoff weight for the 
elevation of the airport.

(e) No person may take off a non
turbine-powered transport category air
plane if its weight on arrival at the air
port of destination will be more than the 
maximum authorized landing weight for 
the elevation of that airport, allowing for 
normal consumption of fuel and oil en 
route.

[Revision note: Combines §§ 42.70, 42.76, 
42.90, and 40T.80 and 40T.81(d) of SR 422, 
SR 422A, and SR 422B]

§ 125.113 Transport category airplane: 
nonturbine-powered: takeoff limita
tions.

(a) No person operating a nonturbine- 
powered transport category airplane may 
takeoff that airplane unless it is pos
sible—

(1) To stop the airplane safely on the 
runway, as shown by the acceleration- 
stop distance data, at any time during 
take off until reaching critical-engine 
failure speed;

(2) I f  the critical engine fails at any 
time after the airplane reaches critical- 
engine failure speed, to continue the 
takeoff and reach a height of 50 feet, as 
indicated by the takeoff path data, be
fore passing over the end of the runway; 
and

(3) To clear all obstacles either by at 
least 50 feet vertically (as shown by the 
takeoff path data) or 200 feet horizon
tally within the airport boundary and 
300 feet horizontally beyond the bound
ary, without banking before reaching a 
height of 50 feet (as shown by the takeoff 
path data) and thereafter without bank
ing more than 15 degrees.

(b) In applying this section, correc
tions must be made for any runway 
gradient. To allow for wind effect, take
off data based on still air may be cor
rected by taking into account not more 
than 50 percent of any reported head 
wind component and must be corrected 
by taking into account not less than 150 
percent of any reported tail wind 
component.
[Revision note: Based on §42.72]

§ 125.115 Transport category airplanes:
- nonturbine-powered: weight limita

tions.

(a) No person may take off a non
turbine-powered transport category air
plane from an airport located at an ele
vation outside of the range for which 
maximum takeoff weights have been de
termined for that airplane.

(b) No person may take off a non
turbine-powered transport category air
plane for an airport of intended destina
tion that is located at an elevation out
side of the range for which maximum 
landing weights have been determined 
for that airplane.

(c) No person may specify, or have 
specified, an alternate airport that is lo
cated at an elevation outside of the range

[Revision note: Based on § 42.71]

§ 125.117 Transport category airplanes: 
nonturbine-powered: en route limita
tions : N̂ ll engines operating.

(a) No person operating a nonturbine- 
powered transport category airplane may 
take off that airplane at a weight, al
lowing for normal consumption of fuel 
and oil, that does not allow a rate of 
climb (in feet per minute), with all 
engines operating, of at least 6 V8o (V8o
is expressed in miles per hour) at an 
altitude of at least 1,000 feet above the 
highest ground or obstruction within ten 
miles of each side of the intended track.

(b ) This section does not apply to 
transport category airplanes certificated 
under Part 4a of the Civil Air R egu la 
tions.
[Revision note: Based on § 42.73]

§ 125.119 Transport category airplane: 
nonturbine powered: en route limita
tions : one engine inoperative.

(a) Except as provided in paragraph  
(b) of this section, no person operating 
a nonturbine-powered transport cate
gory airplane may take off that airplane  
at a weight, allowing for normal con
sumption of fuel and oil, that does not 
allow a rate of climb (in feet per min
ute), with one engine inoperative, of at

least ( o . 0 6 - ^ )  W  (N  18 the number 
of engines installed and VSq is in miles

per hour) at an altitude of at least 1,000 
feet above the highest ground or ob
struction within 10 miles of each side of 
the intended track. However, for the 
purposes of this paragraph the“Tate of 
climb for transport category airplanes 
certificated under Part 4a of the Civil 
Air Regulations of this chapter is

0 - 0 2 V -
(b) In place of the requirements of 

paragraph (a) of this section, a person 
may, under an approved procedure, op
erate a nonturbine-powered transport 
category airplane, at an all-engines-op- 
erating altitude that allows the airplane 
to continue, after an engine failure, to 
an alternate airport where a landing 
can be made in accordance with § 125.125, 
allowing for normal consumption of fuel 
and oil. After the assumed failure, the 
flight path must clear the ground ana 
any obstruction within five miles on each

2,000 feet. . _
(c) I f  an approved procedure unaer 

paragraph (b) of this section is used,
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the air carrier or commercial operator 
shall comply with the following:

(1) The rate of climb (as presented 
in the Airplane Plight Manual for the 
appropriate weight and altitude) used in 
calculating the airplane’s flight path 
¡¡¡hail be diminished by an amount, in

feet per mniute, equal to ^0.06—

y0 2 (when N is the number of engines °0
installed and Vs is expressed in miles
per hour) for airplanes certificated
under P a r t________  (present Part 4b)
of this chapter and by 0.02 VSq2 for air
planes certificated under Part 4a of this 
chapter. -

(2) The all-engines-operating altitude 
must be sufficient so that in the event 
the critical engine becomes inoperative 
at any point along the route, the flight 
will be capable of proceeding to a pre
determined alternate airport by use of 
this procedure. In determining the 
takeoff weight, the airplane is assumed 
to pass over the critical obstruction fol
lowing engine failure at a point no closer 
to the critical obstruction than the near
est approved radio navigational fix, un
less the . Administrator approves a pro
cedure established on a different basis 
upon the showing by the air carrier or 
commercial operator that adequate op
erational safeguards exist.

(3) The airplane must meet the pro
visions of paragraph (a) of this section 
at 1,000 feet above the airport used as 
an alternate in this procedure.

,(4) The procedure must include an 
approved method of accounting for winds 
and temperatures that would otherwise 
adversely affect the flight path.

(5) In complying with this procedure 
fuel jettisoning is allowed if the air car
rier or commercial operator shows that 
it has an adequate training program, that 
proper instructions are given to the flight 
crew, and all other precautions are taken 
to insure a safe procedure.

(6) The air carrier or commercial 
operator shall specify in the flight release 
an alternate airport that meets the re
quirements of § 125.519.
[Revision note: Based on § 42.74]

§125.121 Part ------ (present Part 4b)
transport category airplanes with 
four or more engines: nonturbine 
powered: en route limitations: two 
engines inoperative.

(a) No person may operate an air
plane certificated under Part ____ (pres
ent Part 4b) of this chapter and having 
tour or more engines unless—

(1) There is no place along the in
tended track that is more than 90 min
utes (with all engines operating at 
cruising power) from an airport that 

^  requirements of § 125.125; or 
, tt is operated at a weight allow- 

g ohe airplane, with the two critical 
engines  ̂inoperative, to climb at 0.01 
vs0 feet per minute (Vg<j is in miles per

th is  ?? an altitude of 1,000 feet above 
in if*1 ̂  ground or obstruction within 
tra«ulles on eacl1 si<*e the intended 

at an altitude of 5,000 feet,
whichever is higher.

(b) For the purposes of paragraph
(a) (2) of this section, it is assumed 
that—

(1) The two engines fail at the point 
that is most critical with respect to the 
takeoff weight ;

(2) . Consumption of fuel and oil is 
normal with all engines operating up to 
the point where the two engines fail and 
with two engines operating beyond that 
point;

(3) Where the engines are assumed 
to fail at an altitude above the prescribed 
minimum altitude, compliance with 
paragraph (a) (2) need not be shown 
during the descent from the cruising 
altitude to the prescribed minimum 
altitude if those requirements can be met 
once the prescribed minimum altitude is 
reached, and assuming descent to be 
along a net flight path and the rate of 
descent to be 0.01 V8 2 greater than the
rate in the approved performance data; 
and

(4) I f  fuel jettisoning is provided, the 
airplane’s weight at the point where the 
two engines fail is considered to be not 
less than that which would include 
enough fuel to proceed to an airport 
meeting the requirements of § 125.125 
and to arrive at an altitude of at least
1,000 feet directly over that airport.
[Revision note: Based on § 42.75]

§ 125.123 Transport category airplanes: 
nonturbine-powered: landing limita
tions; destination airport.

(a) Except as provided in paragraph
(b) of this section, no person operating 
a nonturbine-powered transport cate
gory airplane may take off that airplane, 
unless its weight on arrival, allowing for 
normal consumption of fuel and oil in 
flight, would allow a full stop landing at 
the intended destination within 60 per
cent of the effective length of each run
way described below from a point 50 
feet directly above the intersection of the 
obstruction clearance plane and the run
way. For the purposes of determining 
the allowable landing weight at the desti
nation airport the following is assumed:

(1) The airplane is landed on the run
way with the longest effective length in 
still air.

(2) The airplane is landed on the most 
suitable runway considering the probable 
wind velocity and direction, (forecast for 
the expected time of arrival) the ground 
handling characteristics of the type of 
airplane, and other conditions such as 
landing aids and terrain, and allowing 
for the affect on the landing path and 
roll of not more than 50 percent of the 
headwind component or not less than 
150 percent of the tailwind component.

(b) An airplane that would be pro
hibited from being taken off because it 
could not meet the requirements of para
graph (a) (2) of this section may be taken 
off if an alternate airport is specified 
that meets all of the requirements of 
this section except that the airplane can 
accomplish a full stop landing within 70 
percent of the effective length of the 
runway.
[Revision note: Based on § 42.77]

§ 125.125 Transport category airplanes: 
nonturbine-powered: landing limita
tions: alternate airport.

No person may list an airport as an 
alternate airport in a dispatch release 
unless the airplane (at the weight antici
pated at the time of arrival at the air
port), based on the assumptions in 
§ 121.123, can be brought to a full stop 
landing within 70 percent of the effective 
length of the runway from a point 50 
feet above the intersection of the ob
struction clearance plane and the run
way.
[Revision note: Based on § 42.78]

§ 125.127 Transport category airplanes: 
turbine-powered: takeoff limitations.

(a) No person operating a turbine- 
powered transport category airplane may 
take off that airplane at a weight greater 
than that specified in subparagraph (1),
(2), or (3) of this paragraph, as appro
priate to the requirements under which 
the airplane was certificated. The take
off weight for each takeoff may not ex
ceed the maximum weight set forth in 
the airplane flight manual that allows 
takeoff within the minimum distance 
required for takeoff in the net takeoff 
flight path, or in the case of an airplane 
certificated under SR 422, that provides 
the required obstacle clearance. In de
termining, these maximum weights, 
minimum distances, and flight paths, 
correction must be made for the runway 
to be Used, the elevation of the airport, 
the effective runway-gradient, and the 
ambient temperature and wind compo
nent at the time of takeoff—

(1) In the case of an airplane certif
icated under SR 422, at a weight greater 
than that allowing a takeoff flight path 
that clears all obstacles either by an al
titude equal to (35+0.01D) feet verti
cally (D  is the distance along the in
tended flight path from the end of the 
runway in fee t), or by at least 200 feet 
horizontally within the airport bound
aries and by at least 300 feet horizontally 
after passing the boundaries;

(2) In the case of an aircraft certifi
cated under SR 422A, at a weight greater 
than that allowing a net takeoff flight 
path that clears all obstacles either by 
an altitude of 35 feet, or by at least 200 
feet horizontally within the airport 
boundaries and by at least 300 feet hori
zontally after passing the boundaries ex
cept that if the takeoff distance includes 
a clearway, the clearway distance in
cluded must not be greater than one-half 
of the takeoff run; or

(3) In the case of an aircraft certifi
cated under SR 422B, at a weight greater 
than that allowing a net takeoff flight 
path that clears all obstacles either by 
an altitude of 35 feets, or by at least 
200 feet horizontally within the airport 
boundaries and by at least 300 feet hori
zontally after passing the boundaries:

(i) The accelerate-stop distance must 
not exceed the length of the runway plus 
the length of the stopway (if present).

(ii) The takeoff distance must not ex
ceed the length of the runway plus the 
length of any clearway (if present) ex
cept that the length of the clearway must
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not be greater than one-half the length 
of the runway.

(iii) The takeoff run must not be 
greater than the length of the runway.

(b) For the purposes of this section, 
it is assumed that the airplane is not 
banked before reaching an altitude of 50 
feet as shown by the takeoff path data 
in the airplane flight manual, and there
after that the maximum bank is not 
more than 15 degrees.
[Revision note: Combines §§ 40T.81 (less 
(b ) and ( d ) ) and 40T.82 of SRs 422, 422A, 
and 422B]

§ 125.129 Transport category airplanes: 
turbine-powered: en route limita-; 
tions: one engine inoperative.

(a) No person operating a turbine- 
powered transport category airplane may 
take off that airplane at a weight that 
is greater than that which (under the 
approved, one engine inoperative, en 
route net flight path data in the Airplane-- 
Flight Manual for that airplane) will 
allow compliance with subparagraph
(1) or (2) of this paragraph, based on 
the ambient temperatures expected en 
route:

(1) There is a positive slope at an alti
tude of at least 1,000 feet above all ter
rain and obstructions within five statute 
miles on each side of the intended track, 
and, in addition if that airplane was cer
tificated after August 29, 1959, there is a 
positive slope at 1,500 feet above the air
port where the airplane is assumed to 
land after an engine fails.

(2) The flight path allows the airplane 
to continue flight from the cruising alti
tude to an airport where a landing can 
be made under § 125.135 clearing all ter
rain and obstructions within five statute 
miles of the intended track by at least
2,000 feet vertically and with a positive 
slope at 1,000 feet above the airport 
where the airplane lands after an engine 
fails, or, if that airplane was certificated 
after September 30, 1958, with a posi
tive slope at 1,500 feet above the airport 
where the airplane lands after an engine 
fails.

(b) For the purposes of paragraph (a)
(2) of this section, it is assumed that—

(1) The engine fails at the most 
critical point en route;

(2) The airplane passes over the criti
cal obstruction, after engine failure, at 
a point that is no closer to the obstruction 
than the nearest approved radio naviga
tion fix, unless the Administrator au
thorizes a different procedure based on 
adequate operational safeguards;

(3) An approved method is used to 
allow for adverse winds;

(4) Fuel jettisoning will be approved 
if the air carrier or commercial operator 
shows that the crew is properly in
structed, that the training program is 
adequate, and that all other precautions 
are taken to insure a safe procedure;

(5) The alternate airport is specified 
in the dispatch release and meets the 
prescribed weather minimum«; and

(6) The consumption of fuel and oil 
after engine failure is the same as the 
consumption that is allowed for in the 
approved net flight path data in the Air
plane Flight Manual.
[Revision note: Combines §§ 40T.83 (less 
( b ) ) of SRs 422,422A, and 422B]

PROPOSED RULE MAKING
§ 125.131 Transport category airplanes: 

turbine-powered: en route limita
tions: two engines inoperative.

(a) Airplanes certificated after August 
26, 1957, but before October 1, 1958. No 
person may operate a turbine-powered 
transport category airplane along an in
tended route unless he complies with 
either of the following:

(1) There is no place along the in
tended track that is more than 90 min
utes (with all engines operating at cruis
ing power) from an airport that meets 
the requirements of § 125.135.

(2) Its weight, according to the two- 
engine-inoperative, en route, net flight 
path data in the airplane flight manual, 
allows the airplane to fly from the point 
where the two engines are assumed to fail 
simultaneously to an airport that meets 
the requirements of § 125.135, with a net 
flight path (considering the ambient 
temperature anticipated along the track) 
having a positive slope at an altitude of 
at least 1,000 feet above all terrain and 
obstructions within five miles on each 
side of the intended track, or at an alti
tude of 5,000 feet, whichever is higher. 
For the purposes of subparagraph (2) 
of this paragraph, it is assumed that the 
two engines fail at the most critical 
point en route, that if fuel jettisoning is 
provided, the airplane’s weight at the 
point where the engines fail includes 
enough fuel to continue to . the airport 
and to arrive at an altitude of at least 
1,000 feet directly over the airport, and 
that the fuel and oil consumption after 
engine failure is the same as the con
sumption allowed for in the net flight 
path data in the airplane flight manual.

(b) Aircraft certificated after Septem
ber 30, 1958, but before August 30, 1959. 
No person may operate a turbine-pow
ered transport category airplane along 
an intended route unless he complies 
with either of the following:

(1) There is no place along the in
tended track that is more than 90 min
utes (with all engines operating at cruis
ing power) from an airport that meets 
the requirements of § 125.135.

(2) Its weight, according to the two- 
engine-inoperative, en route, net flight 
path data in the airplane flight manual, 
allows the airplane to fly from the point 
where the two engines are assumed to 
fail simultaneously to an airport that 
meets the requirements of § 125.135, with 
a net flight path (considering the am
bient temperatures along the track) 
having a positive slope at an altitude 
of at least 1,000 feet above all terrain and 
obstructions within five miles on each 
side of the intended track, or at an alti
tude of 2,000 feet, whichever is higher. 
For the purposes of subparagraph (2) of 
this paragraph, it is assumed that the 
two engines fail at the most critical point 
en route, that the airplane’s weight at 
the point where the engines fail includes 
enough fuel to continue to the airport, 
to arrive at an altitude of at least 1,500 
feet directly over the airport, and there
after to fly for 15 minutes at cruise power 
or thrust, or both, and that the consump
tion of fuel and oil after engine failure 
is the same as the consumption allowed 
for in the net flight path data in the air
plane flight manual.

(c) Aircraft certificated after August 
29, 1959. No person may operate a tur
bine-powered transport category air
plane along an intended route except at 
a weight that, according to the two- 
engine-inoperative, en route, net flight 
path data in the airplane flight manual, 
allows the airplane to fly from the point 
where the two engines are assumed to 
fail simultaneously to an airport that 
meets the requirements of § 125.135, with 
the net flight path (considering the am
bient temperatures anticipated along the 
track) clearing vertically by at least 2,000 
feet all terrain and obstructions within 
five statute miles (4.34 nautical miles) 
on each side of the intended track. For 
the purposes of this paragraph, it is as
sumed that—

(1) The two engines fail at the most 
critical point en route;

(2) The net flight path has a positive 
slope at 1,500 feet above the airport 
where the landing is assumed to be made 
after the engines fail;

(3) Fuel jettisoning is allowed, if the 
Administrator finds that the air carrier 
or commercial operator has an adequate 
training program, the flight crew has 
proper instructions, and other necessary 
precautions for a safe procedure have 
been taken;

(4) The airplane’s weight at the point 
where the two engines are assumed to 
fail provides enough fuel to continue to 
the airport, to arrive at an altitude of at 
least 1,500 feet directly over the airport, 
and thereafter to fly for 15 minutes at 
cruise power or thrust, or both; and

(5) The consumption of fuel and oil 
after the engine failure, is the same as 
the consumption allowed for in the net 
flight path data in the Airplane Flight 
Manual.
[Revision note: Combines §§40T.83(b) of 
SRs 422,422A, and 422B]

§ 125.133 Transport category airplanes: 
turbine-powered : landing limita
tions: destination airports.

(a) No person operating a turbine- 
powered transport category airplane  
may take off that airplane at such a 
weight that (allowing for normal con
sumption of fuel and oil in flight to the 
destination airport) the weight of thé 
airplane on arrival would exceed the 
landing weight set forth in the Airplane  
Flight Manual for the elevation of the 
destination airport and the ambient 
temperature anticipated at the time of 
landing.

(h) Except as provided in paragraph
(c) of this section, no person operating 
a turbine-powered transport category 
airplane may takeoff that airplane un
less its weight on arrival, allowing for 
normal consumption of fuel and oil in 
flight, (in accordance with the landing 
distance set forth in the Airplane Flight 
Manual for the elevation of the destina
tion airport and the wind conditions an
ticipated there at the time of landing) 
would allow a full stop landing at the 
intended destination airport within 60 
percent of the effective length of each 
runway described below from a point 50 
feet above the intersection of the ob
struction clearance plane and the run
way. For the purpose of determining
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the allowable landing weight at the desti
nation airport the following is assumed:

(1) The airplane is landed on the most 
favorable runway and direction, in still 
air.

(2) The airplane is landed on the most 
suitable runway considering the probable 
wind velocity and direction and the 
ground handling characteristics of the 
airplane, and considering other condi
tions such as landing aids and terrain.

(d) An airplane that would be pro
hibited from being taken off because it 
could not meet the requirements of para
graph (b) (2) of this section, may be 
taken off if an alternate airport is spec
ified that meets all the requirements of 
this section except that the airplane can 
accomplish a full stop landing within 70 
percent of the effective length of the 
runway.
[Revision note: Combines §§40T.81(b) and 
40T.84(a) of SRs 422,422A, and 422B]

§ 125.135 Transport category airplanes: 
turbine-powered: landing limita
tions: alternate airports.

No person may list an airport as an 
alternate airport in a flight release for a 
turbine-powered transport category air
plane unless that airplane, based on the 
assumptions contained in § 125.133(c), 
can be brought to a full stop landing 
within 70 percent of the effective length 
of the runway "from a point 50 feet above 
the intersection of the obstruction clear
ance plane and the runway.
[Revision note: Combines §§40T.84 (less
(a )) of SR 422, SR 422A, and SR 422B]

§ 125.137 Nontransport category air
planes: takeoff limitations.

(a ) No person operating a nontrans
port category airplane may take off that 
airplane at a weight greater than the 
weight that would allow the airplane to 
be brought to a safe stop within the 
effective length of the runway from any 
point during the takeoff before reaching 
105 percent of minimum control speed or 
115 percent of the power off stalling 
speed in the takeoff configuration, 
whichever is greater.

(b) For the purposes of this section—
(1) It may be assumed that takeoff 

power is used on all engines during the 
acceleration;

(2) Not more than 50 percent of the 
reported headwind component may be 
taken into account and not less than 150 
Percent of the reported tailwind com
ponent must be taken into account;

(3) The average runway gradient must 
be considered if it is more than one-half 
of onerpercent; and

(4) It is assumed that the airplane is 
operating in standard atmosphere.
For the purposes of subparagraph (3 ) oi 
0/ls,. Paragraph, the average runwaj 
gradient is the difference between th< 

ovations of the end points of the run
way divided by the total length.
[Revision note: Based on § 42.91]

§ 125.139 Nontransport category 
planes; en route limitations: 
engine inoperative.

air
one

(h l^f ^  Provided in paragraph
of this section, no person operating

take off that airplane at a weight that 
does not allow a rate of climb of at least 
50 feet a minute with the critical engine 
inoperative at an altitude of at least 1,000 
feet above the highest obstruction within 
five miles on each side of the intended 
track, or 5,000 feet, whichever is higher.

(b) Notwithstanding paragraph (a) 
of this section, if the Administrator finds 
that safe operations are not impaired, a- 
person may operate the airplane at an 
altitude that-allows the airplane, in case 
of engine failure, to clear all obstructions 
within five miles on each side of the in
tended track by 1,000 feet. I f  this pro
cedure is used, the rate of descent for 
the appropriate weight and altitude is as
sumed to be 50 feet a minute greater than 
the rate in the approved performance 
data. Before approving such a pro-- 
cedure, the Administrator considers the 
following for the route, route segment, or 
area concerned:

(1) The reliability of wind and
weather forecasting. '

(2) The location and kinds of naviga
tion aids.

(3) The prevailing weather conditions, 
particularly the frequency and amount of 
turbulence normally encountered.

(4) Terrain features.
(5) Air traffic control problems.
(6 ) Any other operational factors that 

affect the operation.
(c) For the purposes of this section, 

it is assumed that— ,
(1) The critical engine is inoperative;
(2) The propeller of the inoperative 

engine is in the minimum drag position;
(3) The wing flaps and landing gear 

are in the most favorable position;
(4) The operating engines are operat

ing at the maximum continuous power 
available;

(5) The airplane is operating in stand
ard atmosphere; and

(6 ) The weight of the airplane is 
progressively reduced by the anticipated 
consumption of fuel and oil.
[Revision note: Based on § 42.92]

§ 125.141 Nontransport category air
planes: landing limitations: destina
tion airport.

(a) No person operating a nontrans
port category airplane may take off that 
airplane at a weight that—

(1) Allowing for anticipated consump
tion of fuel and oil, is greater than the 
weight that would allow a full stop land
ing within 60 percent of the effective 
length of the most suitable runway at 
the destination airport; and

(2) Is greater than the weight allow
able if the landing is to be made on the 
runway—

(i) With the greatest effective length 
in still air; and

(ii) Required by the probable wind, 
taking into account not more than 50 
percent of the head wind component or 
notlless than 150 percent of the tail wind 
component. '

(b) For the purposes of this section, 
it is assumed that—

(1) The airplane passes directly over 
the intersection of the obstruction clear
ance plane and the runway at a height 
of 50 feet in a steady gliding approach

a nontransport category airplane may 
at a true indicated airspeed of at least 
1 3  Vs0>

(2 ) The landing does not require ex
ceptional pilot skill; and

(3) The airplane is operating in stand
ard atmosphere.
[Revision note: Based on § 42.93]

§125.143 Nontransport caetgory air
planes : landing limitations: alter
nate airport.

No person may list an airport as an 
alternate airport in a flight release for 
a nontransport category airplane unless 
that airplane (at the weight anticipated 
at the time of arrival) based on the as
sumptions contained in § 125.141, can 
be brought to a full stop landing within 
70 percent of the effective length of 
the runway.
[Revision note: Based on § 42.94]

Subpart G— Special Airworthiness 
Requirements: Airplanes

§ 125.161 Special airworthiness require
ments: general.

(a) Except as provided in paragraph
(b) of this section, no air carrier or 
commercial operator may use an airplane 
powered by engines rated at more than 
600 horsepower each for maximum con
tinuous operation that has not been 
certificated under Part 4b of the Civil Air 
Regulations in effect after October 31,
1946, or under Part ________  of this
chapter (present Part 4b), unless that 
airplane meets the requirements of 
§§ 125.163 through 125.235.

(b) I f  the Administrator determines 
that, for a particular model of airplane 
used in cargo service, literal compliance 
with any requirement of §§ 125.163 
through 125.235 would be extremely diffi
cult and that compliance would not con
tribute materially to the objective 
sought, he may require compliance with 
only those requirements that are neces
sary to accomplish the basic objectives 
of this part.
[Revision note: Based on § 42.110]

§ 125.163 Cabin interiors.
(a) Each compartment used by the 

crew or passengers must meet the re
quirements of this section.

(b) Materials must be at least flash- 
resistant.

(c) The wall and ceiling linings and 
the covering of upholstering, floors, and 
furnishings must be flame-resistant.

(d) Each compartment where smok
ing is to be allowed must be equipped 
with self-contained ash trays that are 
completely removable and other com
partments must be placarded against 
smoking.

(e) Each receptacle for used towels, 
papers, and wastes must be of fire-re
sistant material and must have a cover 
or other means of containing possible 
fires started in the receptacles. 
[Revision note: Based on § 42.112]

§ 125.165 Internal doors.
In  any case where internal doors are 

equipped with louvres or other ventilat
ing means, there must be a means con-
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venient to the crew for closing the flow 
of air through the door when necessary. 
[Revision note: Based on §42.113]

§ 125.167 Ventilation.
Each passenger or crew compartment 

must be suitably ventilated. Carbon 
monoxide concentration may not be 
more than one part in 20,000 parts of 
air, and fuel fumes may not be present. 
In  any case where partitions between 
compartments have louvres or other 
means allowing air to flow between 
them, there must be a means convenient 
to the crew for closing the flow of air 
through the partitions, when necessary. 
[Revision note: Based on §42.114]

§ 125.169 Fire precautions.
(a) Each compartment must be de

signed so that, when used for storing 
cargo or baggage, it complies with sub- 
paragraphs (1) through (4) of this 
paragraph:

(1) No compartment may include 
controls, wiring, lines, equipment, or 
accessories that would affect the safe 
operation of the airplane upon damage 
or failure, unless the item is adequately 
shielded, isolated, or otherwise protected 
so that it cannot be damaged by move
ment of cargo in the compartment and 
so that damage to or failure of the item 
would not create a fire hazard in the 
compartment.

(2) Cargo or baggage may not inter
fere with the functioning of the fire- 
protective features of the compartment.

(3) Materials used in the construction 
of the compartments, including tie-down 
equipment, must be at ieast flame re
sistant.

(4) Each compartment must include
provisions for safeguarding against fires 
according to the classifications set forth 
in paragraphs (b) through (f ) of this 
section. \

(b) Class A. Cargo and baggage com
partments are classified in the “A ” cate
gory if—

(1) A fire therein would be readily 
discernible to a member of the crew 
while at his station; and

(2) All parts of the compartment are 
easily accessible in flight.
There must be a hand fire extinguisher 
available for each Class A compartment.

(c) Class B. Cargo and baggage com
partments are classified in the “B” cate
gory if enough access is provided while 
in flight to enable a member of the crew 
to effectively reach all of the compart
ment and its contents with a hand fire 
extinguisher and the compartment is so 
designed that, when the access provisions 
are being used, no hazardous amount of 
smoke, flames, or extinguishing agent 
enters any compartment occupied by the 
crew or passengers. Each Class B com
partment must comply with the follow
ing:

(1) It  must have a separate approved 
smoke or fire detector system to give 
warning at the pilot or flight engineer 
stations.

(2) There must be a hand fire ex
tinguisher available for the compart
ment. y

(3) It  must be lined with fire-resistant 
material, except that additional service 
lining of flame-resistant material may 
be used.

(d) Class C. Cargo and baggage com
partments are Classified in the “C” cate
gory if they do not conform with the 
requirements for thé '“A ” , “B” , “D” f or 
“E” categories. Each Class C compart
ment must comply with the following :

(1) It  must have a separate approved 
smoke or fire detector system to give 
warning at the pilot or flight engineer 
station.

(2) It  must have an approved, built-in 
fire-extinguishing system controlled 
from the pilot or flight engineer station.

(3) I t  must be designed to exclude 
hazardous quantities of smoke, flames, or 
extinguishing agents from entering into 
any compartment occupied by the crew 
or passengers.
. v (4) It  must have ventilation and draft 
controlled so that the extinguishing 
agent provided ean control any fire that 
may start in the compartment. \

(5) It  must be lined with fire-resistant 
material, except that additional service 
lining of flame-resistant material may 
be used.

(e) Class D. Cargo and baggage 
compartments are classified in the “D” 
category if they are so designed and con
structed that a fire occurring therein will 
be completely confined without en
dangering the safety of the airplane or 
the occupants. Each Class D compart
ment must comply with the following:

(1) I t  must have a means to exclude 
hazardous quantities of smoke, flames, 
or noxious gases from entering any com
partment occupied by the crew or pas
sengers.

(2) Ventilation and drafts must be 
controlled within each compartment so 
that any fire likely to occur in the com
partment will not progress beyond safe 
limits.

(3) It  must be completely lined with 
fire-resistant material.

(4) Consideration must be given to 
the effect of heat within the compart
ment on adjacent critical parts of the 
airplane.

(f )  Class E. On airplanes used for 
the carriage of cargo only the cabin area 
may be classified as a Class “E” compart
ment. Each Class E compartment must 
comply with the following:

(1) It  must be completely lined with 
fire-resistant material.

(2) It  must have a separate system of 
an approved type smoke or fire detector 
to give warning at the pilot or flight 
engineer station.

(3) It  must have a means to shut off 
the ventilating air flow to or within the 
compartment and the controls for that 
means must be accessible to the flight 
crew in the crew compartment.

(4) It  must have a means to exclude 
hazardous quantities of smoke, flames, or 
noxious gases from entering the flight 
crew compartment.

(5) Required crew emergency exits 
must be accessible under all cargo load
ing conditions.
[Revision note: Based on § 42.115]

§ 125.171 Proof of compliance with 
§ 125.169.

Compliance with those provisions of 
§ 125.169 that refer to compartment ac
cessibility, the entry of hazardous quan
tities of smoke or extinguishing agent 
into compartments occupied by the crew 
or passengers, and the dissipation of the 
extinguishing agent in Class “C” com
partments must be shown by tests in 
flight.

During these tests it must be shown 
that no inadvertent operation of smoke 
or fire detectors in other com partm ents 
within the airplane would occur as a re
sult of fire contained in any one com
partment, either during the time it is 
being extinguished, or thereafter unless 
the extinguishing system floods those 
compartments simultaneously.
[Revision note: Based on § 42.116]

§ 125.173 Propeller deicing fluid.
I f  combustible fluid is used Tor pro

peller deicing, the air carrier or commer
cial operator must comply with § 125.201. 
[Revision note: Based on § 42.117]

§ 125.175 Pressure cross-feed arrange
ments. "

(a) Pressure cross-feed lines may not 
pass through parts of the airplane used 
for carrying persons or cargo unless—

(1) There is a means to allow crew
members to shut off the supply of fuel 
to these lines; on

(2) The lines are enclosed in a fuel 
and fume-proof enclosure that is ven
tilated and drained to the exterior of the 
airplane.
However, such an enclosure need not be 
used if those lines incorporate no fittings 
on or within the personnel or cargo areas 
and are suitably routed or protected to 
prevent accidental damage.

(b) Lines that can be isolated from  
the rest of the fuel system by valves at 
each end must incorporate provisions for 
relieving excessive pressures that may re
sult from exposure of the isolated line to 
high temperatures.
[Revision note: Based on § 42.118]

§ 125.177 Location o f fuel tanks.
(a) Fuel tanks must be located in ac

cordance with § 125.203.
(b) No part of the engine nacelle 

skin that lies immediately behind a ma
jor air outlet from the engine com part
ment may be used as the wall of an in- 
tG^r l̂

(c) Fuel tanks must be isolated from  
personnel compartments by means of 
fume- and fuel-proof enclosures.
[Revision note: Based on § 42.119]

§ 125.179 Fuel system lines and fittings.

(a) Fuel lines must be installed and 
supported so as to prevent excessive 
vibration and so as to be adequate to 
withstand loads due to fuel pressure ana 
accelerated flight conditions. ,

(b) Lines connected to components oi 
the airplane between which there may 
be relative motion must incorporate pro
visions for flexibility.
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(c) Flexible connections in lines that 
may be under pressure and subject to 
avia.! loading must use flexible hose as
semblies rather than those clamp con
nections. _

(d) Flexible hose must be of an ac
ceptable type or proven suitable for the 
particular application.
[Revision note: Based on § 42.120]

§ 125.181 Fuel lines and fittings in des
ignated fire zones.

Fuel lines and fittings in each desig
nated fire zone must comply with 
§ 125.207.
[Revision note: Based on § 42.121]

§ 125.183 Fuel valves.
Each fuel valve must—
(a) Comply with § 125.205;
(b) Have positive stops or suitable in

dex provisions in the “on” and “off” posi
tions; and

(c) Be supported so that loads result
ing from its operation or from acceler
ated flight conditions are not transmitted 
to the lineS connected to the valve. 
[Revision note: Based on § 42.122]

§ 125.185 * Oil line's and fittings in desig
nated nre zones.

Oil lines and fittings in each desig
nated fire zone must comply with 
§ 125.207.
[Revision note: Based on § 42.123]

§ 125.187 Oil valves.
(a ) Each oil valve, must—
(1) Comply with § 125.205;
(2) Have positive stops or suitable 

index provisions in the “on” and “off” 
positions; and

(3) Be supported so that loads result
ing from  its operation or from acceler
ated flight conditions are not trans
mitted to the lines attached to the valve.

(b) The closing of an oil shutoff 
means must not prevent feathering the 
propeller, unless equivalent safety pro
visions are incorporated.
[Revision note: Based on § 42.124]

§ 125.189 Oil system drains.
Accessible drains that incorporate 

either a  manual or automatic means for 
positive locking in the closed- position 
must be provided to allow safe drainage 
of the entire oil system»
[Revision note: Based on § 42.125]

§ 125.191 Engine breather lines.
(a ) Engine breather lines must be so 

arranged that condensed water vapor 
that m ay freeze and obstruct the line 
cannot accumulate at any point.

(b ) E ngine breathers must discharge 
m a location that does not constitute a 
nre hazard in case foaming occurs and 
so that oil emitted from the line does not 
impinge upon the pilots’ windshield.

(c) Engine breathers may not dis
charge into the engine air induction 
system. 1

[Revision note: Based on § 42.126] 

§ 125.193 Fire walls.

Each engine, auxiliary power unit, 
nm-burning heater, or other item of 
combustion equipment that is intended

for operation in flight must be isolated 
from the rest of the airplane by means 
of fire walls or shrouds, or by other 
equivalent means.
[Revision note: Based on §42.127]

§ 125.195 Fire-wall construction.
Each fire wall and shroud must—
(a) Be so made that no hazardous 

quantity of air, fluids, or flame can pass 
from the engine compartment to other 
parts of the airplane;

(b) Have all openings in the fire wall 
or shroud sealed with close-fitting fire
proof grommets, bushings, or fire-wall 
fittings;

(c) Be made of fireproof material; 
and

(d) Be protected against corrosion. 
[Revision note: Based on § 42.128]

N o te : §42.128 (last sentence) is omitted 
as not a rule.

§ 125.197 Cowling.
(a) Cowling must be made and sup

ported so as to resist the vibration, in
ertia, and air loads to which it may be 
normally subjected.

(b) Provisions must be made to allow 
rapid and complete drainage of the cowl
ing in normal ground and flight atti
tudes. Drains must not discharge in lo
cations constituting a fire hazard. Parts 
of the cowling that are subjected to high 
temperatures because they are near ex
haust system parts or because of exhaust 
gas impingement must be made of fire
proof material. Unless otherwise speci
fied in these regulations, all other parts 
of the cowling must be made of fire- 
resistant material.
[Revision note: Based on §42.129]

§ 125.199 Engine accessory section dia
phragm.

Unless equivalent protection can be 
shown by other means, a diaphragm 
that complies with § 125.195 must be pro
vided on air-cooled engines to isolate 
the engine power section and all parts 
of the exhaust system from the engine 
accessory compartment.
[Revision note: Based on § 42.130]

§ 125.201 Powerplant fire protection.,

(a) Designated fire zones must be pro
tected from fire by compliance with 
§§ 125.203 through 125.209.

(b) Designated fire zones are—
(1) Engine accessory sections; *
(2) Installations where no isolation is 

provided between the engine and acces
sory compartment; and

(3) Areas that contain auxiliary 
power units, fuel-burning heaters, and 
other combustion equipment.
[Revision note: Based oh § 42.131]

§ 125.203 Flammable fluids.

(a) No tanks or reservoirs that are a 
part of a system containing flammable 
fluids or gases may be located in desig
nated fire zones, except where the fluid 
contained, the design of the system, the 
materials used in the tank, the shutoff 
means, and the connections, lines, and 
controls provide equivalent safety.

(b) At least one-half inch of clear 
airspace must be provided between any

tank or reservoir and a fire wall or 
shroud isolating a designated fire zone. 
[Revision note: Based on § 42.132]

§ 125.205 Shutoff means.
(a) Each engine must have a means 

for shutting off or otherwise preventing 
hazardous amounts of fuel, oil, deicer, 
and other flammable fluids from flowing 
into, within, or through any designated 
fire zone. However, means need not be 
provided to shut off flow in lines that 
are an integral part of an engine.

(b) The shutoff means must allow an 
emergency operating sequence that is 
compatible with the emergency opera
tion of other equipment, such as feather
ing the propeller, to facilitate rapid and 
effective control of fires.

(c) Shutoff means must be located 
outside of designated fire zones, unless 
equivalent safety is provided, and it must 
be shown that no hazardous amount of 
flammable fluid will drain into any des
ignated fire zone after a shut off.

(d) Adequate provisions must be made 
to guard against inadvertent operation 
of the shutoff means and to make it 
possible for the crew to reopen the shut- 
o ff means after it has been closed.
[Revision note: Based on § 42.133]

§ 125.207 Lines and fittings.
(a) Each line, and its fittings, that is 

located in a designated fire zone, if it 
carries flammable fluids or gases under 
pressure, or is attached directly to the 
engine, or is subject to relative motion 
between components (except lines and 
fittings forming an integral part of the 
engine), must be flexible and fire-re
sistant with fire-resistant, factory-fixed, 
detachable, or other approved fire-re
sistant ends.

(b) Lines and fittings that are not 
subject to pressure or to relative motion 
between components must be of fire-re
sistant materials.
[Revision note: Based on § 42.134]

§ 125.209 Vent and drain lines.
Each vent and drain line, and its 

fittings, that is located in a designated 
fire zone must, if it carries flammable 
fluids or gases, comply with § 125.207, if 
the Administrator finds that its rupture 
or breakage may result in a fire hazard. 
[Revision note: Based on § 42.135]

§ 125.211 Fire-extinguishing systems.
(a) Unless the air carrier or commer

cial operator shows that equivalent pro
tection against destruction of the air
plane in case of fire is provided by the 
use of fireproof materials in the nacelle 
and other components that would be sub
jected to flame, fire-extinguishing sys
tems must be provided to serve all desig
nated fire zones.

(b) Materials in the-.fire-extinguish
ing system must not react chemically 
with the extinguishing agent so as to be 
a hazard.
[Revision note:. Based on § 42.136]

§ 125.213 Fire-extinguishing agents.
Only methyl bromide, carbon dioxide, 

or another agent that has been shown to 
provide equivalent extinguishing action 
may be used as a fire-extinguishing
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agent. I f  methyl bromide or any other 
toxic extinguishing agent is used, pro
visions must be made to prevent harmful 
concentrations of fluid or fluid vapors 
from entering any personnel compart
ment either because of leakage during 
normal operation of the airplane or be
cause of discharging the fire extinguisher 
on the ground or in flight when there is 
a defect in the extinguishing system. I f  
a methyl bromide system is used, the 
containers must be charged with dry 
agent and sealed by the fire-extinguisher 
m anufacturer or some other person'Us
ing satisfactory recharging equipment. 
I f  carbon dioxide is used, it must not be 
possible to discharge, enough gas into the 
personnel compartments to create a dan
ger of suffocating the occupants. 
[Revision note: Based on § 42.137]

§ 125.215 Extinguishing agent con
tainer pressure relief.

Extinguishing agent containers must 
be provided with a pressure relief to 
prevent bursting of the container because 
of excessive internal pressures. The dis
charge line from the rélief connection 
must terminate outside the airplane in a 
place convenient for inspection on the 
ground. An indicator must be provided 
at the discharge end of the line to pro
vide a visual indication when the con
tainer has discharged.
[Revision note: Based on § 42.138]

§ 125.217 Extinguishing agent con
tainer compartment temperature.

Precautions must be taken to insure 
that the extinguishing agent containers 
are installed in places where reasonable 
temperatures can be maintained for ef
fective use of the extinguishing system.
[Revision note: Based on § 42.139]

§ 125.219 Fire-extinguishing system ma
terials.

(a ) Except as provided in paragraph
(b) of this section, each component of 
a fire-extinguishing system that is in 
a designated fire zone must be made of 
fireproof materials.

(b) Connections that are subject to 
relative motion between components of 
the âirplane must be made of flexible 
fire-resistant materials and be located 
so as to minimize the possibility of 
failure.
[Revision note: Based on § 42.140]

§ 125.221 Fire-detector systems.

Enough quick-acting fire detectors 
must be provided in each designated fire 
zone to insure the detection of any fire 
that may occur in that zone.
[Revision note: Based on § 42.141]

§ 125.223 Fire detectors.

Fire detectors must be made and in
stalled in a manner that insures their 
ability to resist, without failure, all vibra
tion, inertia, and other loads to which 
they may be normally subjected. Fire 
detectors must be unaffected by ex
posure to fumes, oil, water, or other 
fluids that may be present.
[Revision note: Based on § 42.142]

PROPOSED RULE MAKING
§ 125.225 Protection of other airplane 

components against fire.
(a) Except as provided in paragraph

(b) of this section, all airplane surfaces 
aft of the nacelles in the area of one 
nacelle diameter on both sides of the 
nacelle centerline must be made of fire- 
resistent material.

(b) Paragraph (a) jof this section does 
not apply to tail surfaces lying behind 
nacelles unless the dimensional con
figuration of the airplane is such that the 
tail surfaces could be affected readily by 
heat, flames, or sparks emanating from a 
designated fire zone or from the engine 
compartment of any nacelle.
[Revision note: Based on §'42.143]

§ 125.227 Control o f engine rotation.
<a) Except as provided in paragraph

(b) of this section, each airplane must 
have a means of individually stopping 
and restarting the rotation of any engine 
in flight.

(b) In the case of turbine engine in
stallations, a means of stopping the rota
tion need be provided only if the Ad
ministrator finds that rotation could 
jeopardize the safety of the airplane. 
[Revision note: Based on § 42.150]

§ 125.229 Fuel system independence.
(a) Each airplane fuel system must be 

arranged so that the failure of any one 
component does not result in the irrecov
erable loss of power of more than one 
engine.

Cb) A separate fuel tank heed not be 
provided for each engine if the air carrier 
or commercial operator shows that the 
fuel system incorporates features that 
provide equivalent safety.
[Revision note: Based on § 42.151]

§ 125.231 Induction system ice preven
tion.

A means for preventing the malfunc
tioning of each engine due to ice accumu
lation in the engine air induction system 
must be provided for each airplane.
[Revision note: Based on § 42.152]

§ 125.233 Carriage. o f cargo in pas- 
* senger compartments.

(a) Except as provided in paragraph
(b) or (c) of this section, no air carrier 
or commercial operator may carry cargo 
in the passenger compartment of an 
airplane. ..

Cb) Cargo may be carried aft of the 
foremost seated passengers if it is car
ried in an approved cargo bin that meets 
the following requirements:

(1) The bin must withstand the load 
factors and emergency landing condi
tions applicable to the passenger seats 
of the airplane in which the bin is in
stalled, multiplied by a factor of 1.15 
using the combined weight of the bin and 
the maximum weight of cargo that may 
be carried in the bin.

(2) The maximum weight of cargo 
that the bin is approved to carry and 
ahy instructions necessary to insure* 
proper weight distribution within the 
bin must be conspicuously marked on the 
bin.

(3) The bin may not impose any load 
on the floor or other structure of the air

plane that exceeds the load limitations of 
that structure.

(4) The bin must be attached to the 
seat tracks or to the floor structure of 
the airplane, and its attachment must 
withstand the load factors and emer
gency landing conditions applicable to 
the passenger seats of the airplane in 
which the bin is installed, multiplied by 
either the factor 1.15 or the seat attach
ment factor specified for the airplane, 
whichever is greater, using the combined 
weight of the bin and the maximum 
weight of cargo that may be carried in 
the bin.

(5) The bin may not be installed in a 
position that restricts access to or use of 
any required emergency exit, or of the 
aisle in the passenger compartment.

(6 ) The bin must be fully enclosed and 
made of material that is at least flame 
resistant.

(7) Suitable safeguards must be pro
vided within the bin to prevent the cargo 
from shifting under emergency landing 
conditions.

(8) The bin may not be installed in a 
position that obscures any passenger’s 
view of the “seat belt” sign, “no smok
ing” sign, or any required exit sign, un
less an auxiliary sign or other approved 
means for proper notification of that 
passenger is provided.

(c) Cargo may be carried forward of 
the foremost seated passengers if carried 
. either in approved cargo bins as specified 
in paragraph (b) of this section, or in 
accordance with the following:

(1) It  is properly secured by a safety 
belt or other tiedown having enough 
strength to eliminate the possibility of 
shifting under all normally anticipated 
flight and ground conditions.

(2) It  is packaged or covered in a 
manner to avoid possible injury to 
passengers.

(3) It  does not impose any load on 
seats or the floor structure that exceeds 
the load limitation for those compart
ments.

(4) Its location does not restrict ac
cess to or use of any required emergency 
or regular exit, or of the aisle in the pas
senger compartment.

(5) Its location does not obscure any 
passenger’s view of the “seat belt” sign, 
“no smoking” sign, or required exit sign, 
unless an auxiliary sign or other ap
proved means for proper notification of 
that passenger is provided.
[Revision note: Based on § 42.153]

§ 125.235 Carriage of cargo in cargo 
compartments.

- When cargo is carried in cargo com
partments that are designed to require 
the physical entry of a crewmember to 
extinguish any fire that may occur dur
ing flight, the cargo must be loaded so 
as to allow a crewmember to effectively 
reach all parts of the compartment with 
the contents of a hand fire extinguisher. 
[Revision note: Based on § 42.154]

Subparf H— Instrument and Equip* 
ment Requirements

§ 125.251 Airplane instruments and 
equipment: airplanes.

( a )  Unless otherw ise  specified, the in* 
strument and equipment requirem ents or
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this subpart apply to all operations un
der this part.

(b) instruments and equipment re
quired by §§ 125.253 through 125.303 
must.be approved and installed in ac
cordance with the airworthiness require
ments applicable to them.

(c) Each airspeed indicator must be 
calibrated in knots, and each airspeed 
limitation and item of related informa
tion in the Airplane Plight Manual and 
pertinent placards must be expressed in 
knots.

(d) Except as provided in § 125.521(b) 
and (c), no person may take off any 
airplane unless the following instru
ments and equipment are in operable 
condition:

(1) Instruments and equipment re
quired to comply with airworthiness re
quirements under which the airplane is 
type certificated and as required by 
§§ 125.161 through 125.235.

(2) Instruments and equipment spec
ified in §§ 125.253 through 125.269 for 
all operations, and the instruments and 
equipment specified in §§ 125.271 through 
125.303 for the kind of operation indi
cated, wherever these items are not al
ready required by subparagraph ( 1) of 
this paragraph.
[Revision note: Based on § 42.170]

§ 125.253 Flight and navigational equip
ment: airplanes.

No person may operate an airplane un
less it is equipped with the following 
flight and navigational instruments and 
e q u i p m e n t ~

(a) An airspeed indicating system 
with heated pitot tube or equivalent 
means for preventing malfunctioning due 
to icing.

(b) A sensitive altimeter.
(c) A sweep-second clock.
(d) A free-air temperature indicator.
(e) A gyroscopic bank and pitch indi

cator (artificial horizon).
(f) A gyroscopic rate-of-turn indi

cator combined with a slipskid indicator 
(turn-and-bank indicator).

(g) A gyroscopic direction indicator 
(directional gyro or equivalent).

(h ) A  magnetic compass.
(i) A vertical speed indicator (rate-of- 

climb indicator).
[Revision note: Based on § 42.171]

§125.255 Engine instruments: air
planes. /

Unless the Administrator allows or re
quires different instrumentation for 
turbine-powered airplanes to provide 
equivalent safety, no person may con
duct any operation under this part with
out the following engine instruments:

(a) A carburetor air temperature in
dicator for each engine.

(b) A cylinder head temperature in
dicator for each air-cooled engine.

(c) A fuel pressure indicator for each 
engine.

(d) A fuel flowmeter or fuel mixture 
^icator for each engine not equipped 
^ith an automatic altitude mixture con
trol.

A means for indicating fuel quan
tity in each fuel tank to be used.

ft) A manifold pressure indicator for 
each engine.

No. s i—pt. n -

(g ) An oil pressure indicator for each 
engine.

(h) An oil quantity indiactor for each 
oil tank when a transfer or separate oil 
reserve supply is used.

(i) An oil-in temperature indicator 
for each engine.

(j )  A  tachometer for each engine.
(k) An independent fuel pressure 

warning device for each engine or a mas
ter warning device for all engines with 
a means for isolating the individual 
warning circuits from the master warn
ing device.

(l )  A  device for each reversible pro
peller to indicate to the pilot when the 
propeller is in reverse pitch, that com
plies with the following:

(1) The device may be actuated at any 
point in the reversing cycle between the 
normal low pitch stop position and full 
reverse pitch, but it may not give an in
dication at or above the normal low pitch 
stop position.

(2) The source of indication must be 
actuated by the propeller blade angle or 
be directly responsive to it.
[Revision note: Based on § 42.172]

§ 125.257 Emergency equpiment: air
planes.

(a) General. No person may operate 
an airplane unless it is equipped with the 
emergency equipment listed in this sec
tion.

(b) Each item of emergency equip
ment—

(1) Must be inspected regularly in ac
cordance with inspection periods estab
lished in the operations specifications to 
insure its continued serviceability and 
immediate readiness for its intended 
emergency purposes;

(2) Must be readily accessible to the 
crew;

(3) Must clearly indicate its method 
of operation; and

(4) When carried in a compartment or 
container, must have that compartment 
or container marked as to contents and 
date of last inspection.

(c) Hand fire extinguishers for crew, 
passenger, and cargo compartments. 
Hand fire extinguishers of an approved 
type must be provided for use in crew, 
passenger, and cargo compartments in 
accordance with the following:

(1) The type and quantity of extin
guishing agent must be suitable for the 
kinds of fires likely to occur in the com
partment where the extinguisher is in
tended to be used.

(2 ) At least one hand fire extinguisher 
must be provided and conveniently lo
cated on the flight deck for use by the 
flight crew.

(3) At least one hand fire extinguisher 
must be conveniently located in the pas
senger compartment of " each airplane 
accommodating more than 6 but less 
than 31 passengers, and at least two 
hand fire extiiiguishers must be con
veniently located in each airplane ac
commodating more than 30 passengers.

(d) First-aid equipment. Approved 
first-aid kits for treatment of injuries 
likely to occur in flight or in minor ac
cidents must be provided and must meet 
the specifications and requirements of 
Appendix A.

(e) Crash ax. Each airplane must be 
equipped with a crash ax.

(f ) Means for emergency evacuation. 
Each passenger-carrying airplane must 
have a means to help occupants descend 
from the airplane from each emergency 
exit that is more than six feet from the 
ground with the landing gear extended.

''At approved floor level emergency exits, 
this means must be a chute or equivalent 
device suitable for rapid evacuation of 
passengers and must be in position dur
ing flight for immediate installation and 
ready use. This paragraph does not ap
ply if the emergency exit is over a wing 
and the distance from the lower sill of 
the exit to the surface of the wing is 36 
inches or less.

(g) Interior emergency exit markings. 
ESich passenger-carrying airplane emer
gency exit means of access, and means 

5 of opening, must be conspicuously 
marked. The identity and location of 
each emergency exit must be recogniz
able from a distance equal to the width 
of the cabin. The location of the emer
gency exit operating handle and the in
structions for opening must be marked 
on or adjacent to the emergency exit and 
must be readable from at least 30 inches 
by a person with normal eyesight.

(h) Lighting for interior emergency 
exit markings. Each passenger-carry
ing airplane must have a source or 
sources of light (with an energy supply 
that is independent of the main lighting 
system) for each passenger emergency 
exit marking. Each light must be de
signed to—

(1) Function automatically in a crash 
landing, to continue functioning there
after, and to be manually operable; or

X2) Be manually operable only and to 
continue functioning after a crash land
ing.

I f  a light requires manual operation, 
it must be turned on before each take
off and landing. I f  a light requires arm
ing of the system to function automat
ically, the system must be armed before 
each takeoff and landing.
[Revision note: Based on § 42.173]

§ 125.259 Seat and safety belts: air
planes.

(a) No air carrier or commercial op
erator may operate an airplane unless 
there are available during the takeoff, 
en route flight, and landing—

(1) An approved seat or berth for 
each person over two years of age aboard 
the airplane; and

(2) An approved safety belt for sepa
rate use by each person over two years 
of age aboard the airplane, except that 
two persons occupying a berth may share 
one approved safety belt and two per
sons occupying a multiple lounge or di
van seat may share one approved safety 
belt during en route flight only.

(b) During the takeoff or landing of 
an airplane, each person on board shall 
occupy an approved seat or berth and 
secure himself with the approved safety 
belt provided him. However, a person 
who is two years of age or less may be 
held by an adult who is occupying a seat 
or berth. A safety belt provided for the 
occlipant of a seat may not be used by
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more than one adult during takeoff or 
landing.
[Revision note: Based on § 42.174]

§ 125.261 Miscellaneous equipment: air
planes.

(a) No person may conduct any op
eration unless the equipment listed in 
paragraphs (b) through (j )  of this sec
tion is installed in the airplane.

(b) I f  protective fuses are installed on 
an airplane, the number of spare fuses 
approved for that airplane and appro
priately described in the air carrier or 
commercial operator’s manual must be 
carried aboard the airplane.

(c) There must be a windshield wiper 
or equivalent for each pilot station.

(d) There must be a power supply and
distribution system that meets the re
quirements of §§_______ , ______ ______ _
_____ a n d ____ (present §§ 4b.606 (a ),
(b ), and (c), 4b.612(e), 4b.622 (a) and 
(b ), 4b.623, 4b.625 and 4b.650(b)) or that 
is able to produce and distribute the load 
for the required instruments and equip
ment with use of an external power sup-, 
ply if any one power source or compo
nent of the power distribution system 
fails. The use of common elements in 
the system may be approved if the air 
carrier or commercial operator shows 
that they are designed to be reasonably 
protected against malfunctioning. En
gine-driven sources of energy, when used, 
must be on separate engines.

(e) There must be a means for in
dicating the adequacy of the power being 
supplied to required flight instruments.

(f) There must be two independent 
static pressure systems, vented to the 
outside atmospheric pressure so that they 
will be least affected by air flow variation 
or moisture or other foreign matter, and 
installed so as to be airtight except for 
the vent. When a means is provided for 
transferring an instrument from its pri
mary operating system to an alternate 
system, the means must include a posi
tive positioning control and must be 
marked to indicate clearly which sys
tem is being used.

(g) There must be a means for locking 
all companionway doors that separate 
passenger compartments from flight 
crew compartments.

(h) There must be a key for each door 
that separates a passenger compartment 
from another compartment that has 
emergency exit provisions. The key 
must be readily available for each crew
member.

(i) Each door that is the means of 
access to a required passenger emer
gency exit must be placarded to indicate 
that it must be open during takeoff and 
landing.

(j )  Each door that leads to a com
partment that is normally accessible to 
passengers and that can be locked by 
passengers must be provided with a 
means for unlocking by the crew in the 
event of an emergency.
[Revision note: Based on § 42.175]

§ 125.263 Cockpit check procedure.

(a) Each air carrier and commercial 
operator shall provide an approved cock
pit check procedure for each type of 
aircraft.

PROPOSED RULE MAKING
(b) The approved procedures must in

clude each item necessary for flight 
crewmembers to check for safety be
fore starting engines, taking off, or land
ing, and in engine and systems emergen
cies. The procedures must be designed 
iso as to obviate the necessity for a 
flight crewmember to rely upon his mem
ory for items to be checked.

(e) The approved procedures must 
be readily usable in the cockpit of each 
aircraft and the flight crew shall follow 
them when operating the airplane. 
[Revision note: Based on § 42.176]

§ 125.265 Passenger information: air
planes.

(a) No person may operate an air
plane unless it is equipped with signs 
that are visible to passengers and cabin 
attendants to notify them when smok
ing is prohibited and when safety belts 
should be fastened. The signs must be 
so constructed that the crew can turn 
them on and off and must be turned on 
for each takeoff and each landing and 
when otherwise considered to be neces
sary by the pilot in command.

(b) No passenger or cabin attendant 
may smoke while the no smoking sign 
is lighted and each passenger shall fas
ten his seat belt and keep it fastened 
while the seat belt sign is lighted. 
[Revision note: Based on § 42.177]

§ 125.267 _ Exterior exits and evacuation 
markings: airplanes.

No person may operate an airplane 
unless the exterior surfaces of the air
plane are marked to clearly identify each 
required emergency exit. I f  the exits 
are operable from the outside, the mark
ings must consist of or include informa
tion indicating the method of opening.
[Revision note: BasecTon § 42.178]

§ 125.269 Shoulder harness: airplanes.

No person may operate a transport 
category airplane that was certificated 
after January 1, 1958, unless it is 
equipped with a shoulder harness at the 
pilot in command station, the second in 
command station, and the flight engi
neer station.
[Revision note: Based on § 42.179]

§ 125.271 Instruments and equipment 
for operations at night: airplanes.

No person may operate an airplane 
at night unless it is equipped with the 
following instruments and equipment in 
addition to those required by §§ 125.253 
through 125.269:

(a) Position lights.
(b) An anti-collision light, for large 

airplanes.
(c) Two landing lights.
(d) Instrument lights p r o v i d i n g  

enough light to make each required in
strument, switch, or similar instrument, 
easily readably and installed so that the 
direct rays ate shielded from the flight 
crewmembers’ eyes and that no objec
tionable reflections are visible to them. 
There must be a means of controlling 
the intensity of illumination unless the 
air carrier or commercial operator shows 
that nondimming instrument lights are 
satisfactory.

(e) An airspeed indicating system with 
heated pitot tube or equivalent means for 
preventing malfunctioning due to icing.

( f ) A sensitive altimeter.
[Revision note: Based on § 42.200]

§ 125.273 Instruments and equipment 
for operations under IFR or over-the- 
top: airplanes.

No person may operate an airplane 
under IFR or over-the-top conditions un
less it is equipped with the following 
instruments and equipment in addition 
to instruments required by §§ 125.253 
through 125.269:

(a) An airspeed indicating system 
with heated pitot tube or equivalent 
means of preventing malfunctioning due 
to icing.

"(b) A sensitive altimeter.
(c) Instrument lights p r o v i d i n g  

enough light to make each required in
strument, switch, or similar instrument, 
easily readable and installed so that the 
direct rays are shielded from the flight 
crewmembers’ eyes and that no objec
tionable reflections aré visible to them, 
and a means of controlling the intensity 
of illumination unless the air carrier or 
commercial operator shows that non- 
dimming instrument lights are satisfac
tory.
[Revision note: Based on § 42.201]

§ 125.275 Supplemental oxygen; recip
rocating-engine-powered airplanes.

(a) General. Except where supple
mental oxygen is provided in accordance 
with § 125.279, no person may operate an 
airplane unless supplemental oxygen is 
furnished and used as set forth in para
graphs (b) and (c) of this section. The 
amount of supplemental oxygen required 
for a particular operation is determined 
on the basis of flight altitudes and flight 
duration, consistent with the operation 
procedures established for each opera
tion and route.

(b) Crewmembers.
(1) At cabin pressure altitudes above

10.000 feet up to and including 12,000 
feet, oxygen must be provided for, and 
used by, each member of the flight crew 
on flight deck duty, and must be pro
vided for other crewmembers, for that 
part of the flight at those altitudes that 
is of more than 30 minutes duration.

(2) At cabin pressure altitudes above
12.000 feet, oxygen must be provided for, 
and used by, each member of the flight 
crew on flight deck duty, and must be 
provided for other crewmembers, during 
the entire flight time at those altitudes.

(3) When a flight crewmember is re
quired to use oxygen, he.must use it con- 
tinuousuly, except when necessary to re
move the oxygen mask or other dispenser 
in connection with his regular duties. 
Standby crewmembers who are on call or 
are definitely going to have flight deck 
duty before* completing the. flight must 
be provided with an amount of supple
mental oxygen equal to that provided 
for crewmembers on duty other than on 
flight deck duty. I f  a standby crew
member is not on call and will not be on 
flight deck duty during the remainder 
of the flight, he is considered to be a 
passenger for the purposes of supple- 
mental oxygen requirements.
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(c) Passengers. Each air carrier and 
commercial operator shall provide a sup
ply of oxygen, approved for passenger 
safety, in accordance with the following:

(1) For flights of more than 30 
minutes duration at cabin pressure alti
tudes above 8,000 feet up to and includ
ing 14,000 feet, enough oxygen for 30 
minutes for 10 percent of the passengers.

(2) For flights at cabin pressure alti
tudes above 14,000 feet up to and includ
ing 15,000 feet, enough oxygen for that 
part of the flight at those altitudes for 
30 percent of the passengers.

<3) For flights at cabin pressure alti
tudes above 15,000 feet, enough oxygen 
for each passenger carried during the 
entire flight at those altitudes.

(d) For the purposes of this subpart 
“cabin pressure altitude” means the pres
sure altitude corresponding with the 
pressure in the cabin of the airplane, 
and “flight altitude” means the altitude 
above sea level at which the airplane is 
operated. For airplanes without pres
surized cabins, “cabin pressure altitude” 
and “flight altitude” mean the same 
thing.
[Revision note: Based on S 42.202]

§ 125.277 Supplemental oxygen for sus
tenance; turbine-powered airplanes.

(a) General. When operating a tur
bine-powered airplane, each air carrier 
and commercial operator shall equip the 
airplane with sustaining oxygen and dis
pensing equipment for use as set forth 
in this section:

(1) The amount of oxygen provided 
must be at least the quantity necessary 
to comply with paragraphs (b) and (c) 
of this section.

(2) The amount of sustaining and 
first-aid oxygen required for a particular 
operation to comply with the rules in this 
Part is determined on the basis of cabin 
pressure altitude and flight duration, 
consistent with the operating procedures 
established for each operation and route.

(3) The requirements for airplanes 
With pressurized cabins is determined on 
the basis of cabin pressure altitude and 
the assumption that a cabin pressuriza
tion failure will occur at the altitude or 
Point of flight that is most critical from 
the standpoint of oxygen need, and that 
after the failure the airplane will de
scend in accordance with the emergency 
procedures specified in the Airplane 
Flight Manual, without exceeding its 
operating limitations, to a flight altitude 
that will allow successful termination of 
the flight.

(4) Following the failure the cabin 
pressure altitude is considered to be the 
same as the flight altitude unless the air 
carrier or commercial operator showa 
that no probable failure of the cabin or 
Pressurization equipment will result in a 
cabin pressure altitude equal to the flight 
altitude. Under those circumstances, 
the maximum cabin pressure altitude at- 
tamed may be used as a basis for cer
tification or determination of oxygen 
supply, or both.-

(b) Crewmembers. Each air carrier 
and commercial operator shall provide 
a suPPly of oxygen for crewmembers in 
accordance with the following:

(1) At cabin pressure altitudes above
10.000 feet up to and including 12,000 
feet, oxygen must be provided for and 
used by each member of the flight crew 
on flight deck duty and must be pro
vided for other crewmembers for that 
part of the flight at those altitudes that 
is of more than 30 minutes duration.

(2) At cabin pressure altitudes above
12.000 feet, oxygen must be provided 
for, and used by, each member of the 
flight crew on flight deck duty, and must 
be provided for Other crewmembers dur
ing the entire flight at those altitudes.

(3) When á flight crewmember is re
quired to use oxygen, he must use it con
tinuously except when necessary to re
move the oxygen mask or other dispenser 
in connection with his regular duties. 
Standby crewmembers who are on call 
or are definitely going to have flight deck 
duty beforé completing the flight must 
be provided with an amount of supple
mental oxygen equal to that provided 
for crewmembers on duty other than on 
flight deck duty. I f  a standby crew
member is not oh call and will not be 
on flight deck duty during the remainder 
of the flight, he is considered to be a 
passenger for the purposes of supple
mental oxygen requirements.

(c) Passengers. Each air carrier and 
commercial operator shall provide a 
supply of oxygen for passengers in ac
cordance with the following:

(1) For flights at cabin pressure alti
tudes above 10,000 feet up to and includ
ing 14,000 feet, enough- oxygen for that 
part of the flight at those altitudes that 
is of more than 30 minutes duration, for 
10 percent of the passengers.

(2) For flights at cabin pressure alti
tudes above 14,000 feet up to and includ
ing 15,000 feet, enough oxygen for that 
part of the flight at those altitudes for 
30 percent of the passengers.

(3) For flights at cabin pressure alti
tudes above 15,000 feet, enough oxygen 
for each passenger carried during the 
entire flight at those altitudes.
[Revision note: Based on § 42.202-T]

§ 125.279 Supplemental oxygen require
ments for pressurized cabin air
planes: reciprocating-engine-pow
ered airplanes.

(a) When operating a pressurized 
cabin airplane, each air carrier and com
mercial operator shall equip the airplane 
to comply with paragraphs (b) through
(d) of this section in the event of cabin 
pressurization failure.

(b) For crewmembers. When oper
ating at flight altitudes above 10,000 
feet, the air carrier or commercial oper
ator shall provide enough oxygen for 
each crewmember for the entire flight at 
those altitudes and not less than a two- 
hour supply for each flight crewmember 
on flight deck duty. The oxygen re
quired by § 125.285 may be considered in 
determining the supplemental breathing 
supply required for flight crewmembers 
on flight deck duty in the event of cabin 
pressurization failure.

(c) For passengers. When operating 
at flight altitudes above 8,000 feet, the 
air carrier and commercial operator 
shall provide oxygen as follows:

(1) When an airplane is not flown at 
a flight altitude above 25,000 feet, 
enough oxygen for 30 minutes for 10 per
cent of the pasesngers, if at any point 
along the route to be flown the airplane 
can safely descend to a flight altitude of
14.000 feet or less within four minutes.

(2) I f  the airplane cannot descent to 
a flight altitude of 14,000 feet or less 
within four minutes, the following sup
ply of oxygen must be-provided:

(i) For that part of the flight that is 
more than four minutes duration at 
flight altitudes above 15,000 feet, the 
supply required by § 125.275(c) (3).

(ii) For that part of the flight at flight
altitudes above 14,000 feet up to and in
cluding 15,000 feet, the supply required 
by § 125.275(c) (2). .

(iii) For flight at flight altitudes above
8.000 feet up to and including 14,000 
feet, enough oxygen for 30 minutes for 
10 percent of the passengers.

(3) When an airplane is flown at a 
flight altitude above 25,000 feet, enough 
oxygen to allow the airplane to descend 
to an appropriate flight altitude at which 
the flight can be safely-continued. In 
addition, it must furnish enough oxygen 
for 30 minutes for 10 percent of the pas
sengers for the entire flight above 8,000 
feet up to and including 14,000 feet, and 
to comply with § 125.275(c) (2) and (3) 
for flight above 14,000 feet.

(d) For the purposes of this section it 
is assumed that the cabin pressurization 
failure occurs at a time during flight that 
is critical from the standpoint of oxygen 
need and that after the failure the air
plane will descend, without exceeding its 
normal operating limitations, to flight 
altitudes allowing safe flight with respect 
to terrain clearance.
[Revision note: Based on § 42.203]

§ 125.281 Supplemental oxygen for 
emergency descent and for first aid; 
turbine-powered airplanes with pres
surized cabins.

(a) General. When operating a tur
bine-powered airplane with a pressurized 
cabin, the air carrier and commercial 
operator shall furnish oxygen and dis
pensing equipment to comply with para
graphs (b) through (e) of this section 
in the event of cabin pressurization 
failure.

(b) Crewmembers. When operating 
at flight altitudes above 10,000 feet, the 
air carrier and commercial operator shall 
supply enough oxygen to comply with 
§ 125.277, but not less than a two^hour 
supply for each flight crewmember on 
flight deck duty. The oxygen required 
by § 125.285 may be included in deter
mining the supply required for flight 
crewmembers on flight deck duty in the 
event of cabin pressurization failure.

(c) Use of oxygen masks by flight 
crewmembers. (1) When operating at 
flight altitudes above 25,000 feet, each 
flight crewmember on flight deck duty 
must be provided with an oxygen mask 
so designed that it can be rapidly placed 
on his face from its ready position, prop
erly secured, sealed, and supplying oxy
gen upon demand; and so designed that 
after being placed on the face it does not 
prevent immediate communication be
tween the flight crewmember and other



6130

crewmembers over the airplane inter
communication system. When it is not 
being used at flight altitudes above 25,000 
feet, the oxygen mask must be kept in 
condition for ready use and located so 
as to be within the immediate reach of 
the flight crewmember while at his duty 
station. „

(2) When operating at flight altitudes 
above 25,000 feet, one pilot at the con
trols of the airplane shall at all times 
wear and use an oxygen mask secured, 
sealed, and supplying oxygen, except that 
the one pilot need not wear and use an 
oxygen mask while at or below 35,000 
feet if each flight crewmember on flight 
deck duty has a quick-donning type of 
oxygen mask that the air carrier or com
mercial operator has shown to the sat
isfaction of the Administrator can be 
placed on the face from its ready posi
tion, properly secured, sealed, and 
supplying oxygen upon demand, with 
one hand and within five seconds. The 
air carrier and commercial operator shall 
also show that the mask can be put on 
without disturbing eyeglasses and with
out delaying the flight crewmember from 
proceeding with his assigned emergency 
duties. The oxygen mask after being 
put on must not prevent immediate com
munication between the flight crew
member and other crewmembers over the 
airplane intercommunication system.

(3) Notwithstanding subparagraph
(2 ) of this paragraph, if for any reason 
at any time it is necessary for one pilot 
to leave his station at the controls of 
the airplane when operating at flight 
altitudes above 25,000 feet,» the remain
ing pilot at the controls shall put on and 
use his oxygen mask until the other pilot 
has returned to his duty station.

(4) Before the takeoff of a flight, each 
flight crewmember shall personally pre
flight his oxygen equipment to insure 
that the oxygen mask is functioning, 
fitted properly, and, connected to appro
priate supply terminals, and that the 
oxygen supply and pressure is adequate 
for use.

(d) Use of portable oxygen equipment 
by cabin attendants. Each attendant 
shall, during flight above 25,000 feet 
flight altitude, carry portable oxygen 
equipment with at least a 15-minute sup
ply of oxygen unless it is shown that 
enough portable oxygen units with masks 
or spáre outlets and masks are dis
tributed throughout the cabin to insure 
immediate availability of oxygen to each 
cabin attendant, regardless of his loca
tion at the time of cabin depressuri
zation.

(e) Passenger cabin occupants. When 
operating at flight altitudes above 10,000 
feet, the following supply of oxygen must 
be provided for the use of passenger cabin 
occupants:

(1) When an airplane certificated to 
operate at flight altitudes up to and in
cluding 25,000 feet, can at any point 
along the route to be flown, descend 
safely to a flight altitude of 14,000 feet 
or less within four minutes, oxygen must 
be available at the rate prescribed by this 
part for a 30-minute period for at least 
10 percent of the passenger cabin 
occupants.

PROPOSED RULE MAKING
(2) When an airplane is operated at 

flight altitudes up to and including
25,000 feet and cannot descend safely to 
a flight altitude of 14,000 feet within 
four minutes, or when an airplane is op
erated at flight altitudes above 25,000 
feet, oxygen must be available at the 
rate prescribed by this part for not less 
than 10 percent of the passenger cabin 
occupants for the entire flight after 
cabin depressurization, at cabin pressure 
altitudes above 10,000 feet up to and in
cluding 14,000 feet and, as applicable, to 
allow compliance with § 125.277(c) (2) 
and (3), except that there must be not 
less than a 10-minute supply for the 
passenger cabin occupants.

(3) For first-aid treatment of occu
pants who for physiological reasons 
might require undiluted oxygen follow
ing descent from cabin pressure altitudes 
above 25,000 feet, a supply of oxygen in 
accordance with the requirements of 
§ __— (§ 4b.651(b) (4 )) must be provided 
for two percent of the occupants for the 
entire flight after cabin depressurization 
at cabin pressure altitudes above 8,000 
feet, but in no case to less than one per
son. An appropriate number of accept
able dispensing units, but in no case less 
than two, must be provided, with a 
means for the cabin attendants to use 
this supply.

(f ) Passenger briefing. Before flight 
is conducted above 25,000 feet, a crew
member shall instruct the passengers on 
the necessity of using oxygen in the event 
of depressurization and shall show them 
the location and operation of the oxy
gen-dispensing equipment.
[Revision note: Based on § 42.203-T]

§ 125.283 Equipment standards: air
planes.

(a) Nonturbine-p o we re d  airplanes.
The oxygen apparatus, the minimum 
rates of oxygen flow, and the supply of 
oxygen necessary to comply with § 125.- 
275 must meet the standards established 
in § -----(§ 4b.651) of this chapter ef
fective July 20, 1950, except, that if 
the air carrier or commercial operator 
shows full compliance with those stand
ards to be impracticable, the Admin
istrator may authorize any changes in 
those standards that he finds will pro
vide an equivalent level of safety.

(b) Turbine-powered airplanes. The 
oxygen apparatus, the minimum rate of 
oxygen flow, and the supply of oxygen 
necessary to comply with §§ 125.277 and 
125.281 must meet the standards estab
lished in § — _ (§ 4b.651) of this chap
ter, except that if the air carrier or 
commercial operator shows full compli
ance with those standards to be im
practicable, the Administrator may au
thorize any changes in those standards 
that he finds will provide an equivalent 
level of safety.
[Revision note: Based on § 42.204]

§ 125.285 Protective breathing equip
ment for the flight crew: airplanes.

(a) Pressurized c a b i n  airplanes. 
Each required flight crewmember on 
flight deck duty must have readily avail
able at his station protective breathing 
equipment covering the eyes, nose, and

mouth (or the nose and mouth if ac
cessory equipment is provided to protect 
the eyes) to protect him from the ef
fects of smoke or carbon dioxide or other 
harmful gases. There must be at least 
a 300-liter standard temperature and 
pressure dry supply of oxygen for each 
required flight crewmember on flight 
deck duty. (Standard temperature and 
pressure dry oxygen is oxygen at 0® cen
tigrade, 760 mm. Hg.)

(b) Nonpressurized cabin airplanes. 
The requirements of paragraph (a) of 
this section apply to nonpressurized 
cabin airplanes if the Administrator 
finds that it is possible to obtain a 
dangerous concentration of smoke or 
carbon dioxide or other harmful gases 
in the flight crew compartments in any 
attitude of flight that might occur when 
the airplane is flown in accordance with 
either normal or emergency procedures. 
[Revision note: Based on § 42.205]

§ 125.287 Equipment for extended 
overwater operations: airplanes.

(a) Except as provided in paragraph 
(b) of this section, no person may op
erate an airplane in extended overwater 
operations without having on the air
plane the following equipment:

(1) A life preserver for each occupant 
of the airplane.

(2) Enough liferafts of a rated ca
pacity and buoyancy to accommodate 
the occupants of the airplane.

(3) Suitable pyrotechnic signaling de
vices.

(4) One self-buoyant, water-resistant, 
portable emergency radio signaling de
vice, that is capable of transmission on 
the appropriate emergency frequency 
or frequencies, and not dependent upon 
the airplane power supply.

(b) The Administrator may ,  by 
amending the operations specifications 
of the air carrier or commercial opera
tor allow deviations from paragraph (a) 
of this section, for any overwater opera
tion. In addition, upon application of 
an air carrier or commercial operator, 
the Administrator may allow deviations 
from that paragraph for any particular 
extended overwater operation.

(c) The required liferafts, life pre
servers, and signaling devices must be 
easily accessible in the event of a ditch
ing without appreciable time for prepara
tory procedures. This equipment must 
be installed in conspicuously marked 
approved locations.

(d) A survival kit, appropriately 
equipped for the route to be flown, must 
be attached to each required liferaft. 
[Revision note: Based on § 42.206]

§ 125.289 Equipment for operations in 
icing conditions : airplanes.

(a) Unless an airplane is certificated 
under the transport category airworthi
ness requirements relating to ice pro
tection, no person may operate an air
plane in icing conditions unless it is 
equipped with means for the prevention 
or removal of ice on windshields, wings, 
empennage, propellers, and other parts 
of the airplane where ice formation will 
adversely affect the safety of the air
plane.
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(1?) No person may operate an airplane 
in icing conditions at night unless means 
are provided for illuminating or other
wise determining the formation of ice on 
the parts of the wings that are critical 
from the standpoint of ice accumulation. 
Any illuminating means that is used 
must be of a type that will not cause glare 
or reflection that would handicap crew
members in the performance of their 
duties, i
[Revision note: Based on § 42.207]

§ 125.291 Equipment for operations 
over uninhabited terrain areas; air
planes^^?

Unless it has the following equipment, 
no air carrier or commercial operator 
may conduct an operation over an unin
habited area or any other area that 
(in its operations specifications) the Ad
ministrator specifies required equipment 
for search and rescue in case of an 
emergency: .

(a) Suitable pyrotechnic signaling 
devices.

(b) One self-buoyant, water-resistant, 
portable emergency radio signaling de
vice capable of transmission on the ap
propriate emergency frequency or fre
quencies and not dependent upon the air
plane power supply.

(c) Enough survival kits, appropri
ately equipped for the route to be flown, 
for the number of occupants of the air
plane. ?!
[Revisionnote:- Based on § 42.208]

§ 125.293 Equipment for operations on 
which specialized means o f naviga
tion are required: airplanes.

No person may conduct an operation 
for which specialized means of naviga
tion are required unless it shows that 
adequate airborne equipment is provided 
for the specialized navigation authorized 
for the particular route to be operated. 
[Revision note: Based on § 42.209]

§ 125.295 Flight recorders: airplanes.
(a) Unless the airplane is equipped 

with an approved flight recorder that 
records at least time, altitude, airspeed, 
vertical acceleration, and heading, no 
person may operate—

(1) A large airplane that is certifi
cated for operations above 25,000 feet 
altitude; or

(2) Any large turbine-powered air
plane.

(b) When an approved flight recorder 
is installed, it must be operated continu
ously from the instant the airplane be
gins the takeoff roll until it has com
pleted the landing roll at an airport.

(c) Each carrier or commercial oper
ator shall keep the recorded information 
or at least 60 days and for a longer 

pouod upon the request of the Adminis-
ator or the Civil Aeronautics Board 

or a particular flight or series of flights. 
[Revision note: Based on § 42.210]

§125.297 Radio equipment: airplanes.
(a) No person may operate an air- 

p ane unless it is equipped with radio 
equipment required for the kind of 
operation being conducted, 
and ^ ^ ere two independent (separate 

complete) radio systems are required

by §§ 125.299 through 125.303, each sys
tem must have an independent antenna 
installation except that, where rigidly 
supported nonwire antennas or other 
antenna installations Of equivalent re
liability are used, only one antenna is 
required.
[Revision note: Based on § 42.230]

§ 125.299 Radio equipment for opera
tions under VFR over routes navi
gated by pilotage: airplanes.

(a) No person may operate an air
plane under VFR over routes that can be 
navigated by pilotage, unless it is 
equipped with the radio equipment nec
essary under normal operating condi
tions to fulfill the following:

(1) Communicate with at least one 
appropriate ground station from any 
point on the route.

(2) Communicate with appropriate 
traffic control facilities from any point in 
the control zone within which flights are 
intended.

(3) Receive meteorological informa
tion from any point en route by either of 
two independent systems. One of the 
means provided to comply with this sub- 
paragraph may be used to comply with 
subparagraphs ( 1) and (2 ) of this para
graph.

(b) No person may operate an air
plane at night under VFR over routes 
that can be navigated by pilotage unless 
that airplane is equipped with the radio 
equipment necessary under normal oper
ating conditions to fulfill the functions 
specified in paragraph (a) of this section 
and to receive radio navigational signals 
applicable to the route flown, except that 
a marker beacon receiver or ILS receiver 
is not required.
[Revision note: Based on § 42.231]

§ 125.301 Radio equipment for opera
tions under VFR over routes not 
navigated by pilotage or for opera
tions under 1FR or over-the-top: 
airplanes.

(a) No person may operate an air
plane under VFR over routes that can
not be navigated by pilotage or for oper
ations conducted under IFR  or over-the- 
top, unless the airplane is equipped with 
that radio equipment necessary under 
normal operating conditions to fulfill the 
functions specified in § 125.299(a) and to 
receive satisfactorily by either of two in
dependent systems, radio navigational 
signals from all primary en route and ap
proach navigational facilities intended 
,to be used. However, only one marker 
'beacon receiver providing visual and 
aural signals and one ILS receiver need 
be provided. Equipment provided to re
ceive signals en route may be used to 
receive signals on approach, if it is ca
pable of receiving both signals.

(b) In the case of operation over 
routes on which navigation is based on 
low frequency radio range or automatic 
direction finding, only one low fre
quency radio range or ADF receiver need 
be installed if the airplane is equipped 
with two VOR receivers, and VOR navi
gational aids are so located and the air
plane is so fueled that, in the case of 
failure of the low frequency radio range 
receiver or ADF receiver, the flight may 
proceed safely to a suitable airport, by

means of VOR aids, and complete an in
strument approach by use of the remain
ing airplane radio system.

(c) Whenever VOR navigational re
ceivers are required by paragraph (a) or 
(b) of this section, at least one approved 
distance measuring equipment unit 
(DME), capable of receiving and indi
cating distance information from VOR- 
TAC facilities, must be installed on each 
airplane when operated within the 48 
contiguous States and the District of 
Columbia at and above 24,000 feet MSL 
and must be installed on each of the 
following airplanes, regardless of ..the al
titude flown, when operating within the 
48 contiguous States and the District of 
Columbia after the indicated dates:

(1) Turbojet airplanes—June 30,1963.
(2) Turboprop airplanes—December 

31,1963.
(3) Pressurized reciprocating engine 

airplanes—June 30, 1964.
(4) Other large airplanes—June 30, 

1965.
(d) I f  the distance measuring equip

ment (DME) becomes inoperative en 
route, the pilot shall notify ATC of that 
failure as soon as it occurs.
[Revision note: Based on § 42.232]

§ 125.303 Radio equipment for ex
tended overwater operations and for 
certain other operations: airplanes.

No person may conduct any of the fol
lowing operations unless the airplane is 
equipped with the radio equipment nec
essary to comply with § 125.301 and an 
independent system that complies with 
§ 125.299(a) (1) :

(a) Extended overwater operations.
(b) Operations for which the Admin

istrator finds the equipment to be neces
sary for search and rescue operations 
because of the character of the terrain to 
be flown over.
[Revision note: Based on § 42.233]

Subpart I—-Maintenance and 
Preventive Maintenance

§ 125.321 Responsibility for mainte
nance and preventive maintenance.

Regardless of any arrangements with 
any other person for performing mainte
nance and preventive maintenance, each 
air carrier and commercial operator is 
primarily responsible for the airworthi
ness of its aircraft and required equip
ment.
[Revision note: Based on § 42.240]

§ 125.323 Maintenance and preventive 
maintenance requirements.

(a) Each air carrier and commercial
operator (or person performing mainte
nance or preventive maintenance for it) 
shall perform maintenance, preventive 
maintenance, and alterations in accord
ance with P a rt____(present Part 18) of
this chapter and the manual and opera
tions specifications of that air carrier or 
commercial operator.

(b) Each person who is directly in 
charge of the maintenance or preventive 
maintenance of any airframe, engine, 
propeller, or appliance must hold an ap
propriate airman certificate.
[Revision note: Based on § 42.241 (less 1st 
sentence of (a ) ) ]
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§ 125.325 Inspection organization.
Each air carrier and commercial oper

ator (or person performing maintenance 
or preventive maintenance functions for 
it) shall maintain an adequate inspec
tion organization that is responsible for 
determining that the workmanship, 
methods, and material used conform to 
the applicable regulations of this chapter 
with accepted standards and good prac
tices, and that each airframe, engine, 
propeller, and appliance released to serv
ice is airworthy.
[Revision note: Based on § 42.241(a) (1st 
sentence) J

§ 125.327 Maintenance and preventive 
maintenance training program.

Each air carrier and commercial oper
ator (or a person performing mainte
nance or preventive maintenance func
tions for it) shall have a training 
program to insure that all persons who 
determine the adequacy of work done are 
fully informed about procedures and 
techniques and new equipment in use 
and are competent to perform their 
duties.
[Revision note: Based on § 42.242]

§ 125.329 Maintenance and preventive 
maintenance personnel duty time 
limitation.

Within the United States, each air 
carrier and commercial operator (or per
son performing maintenance or pre
ventive maintenance for it) shall relieve 
each individual performing maintenance 
or preventive maintenance from duty 
for a period of at least 24 consecutive 
hours during any seven consecutive days, 
or the equivalent thereof within any one 
month.
[Revision note: Based on § 42.243]

Subpart J— Airman and Crewmember 
Requirements

§ 125.341 Airman: limitations on use of 
services.

(a) No air carrier or commercial op
erator may use a person as an airman 
unless that person—

(1) Holds an appropriate current air
man certificate issued by the FAA;

(2) Has appropriate current airman 
and medical certificates in his personal 
possession while engaged in operations 
under this Part; and

(3) Is otherwise qualified for the oper
ation for which he is to be used.

(b) Each airman covered by para
graph (a) (2 ) of this section shall present 
either or both certificates for inspection 
upon the request of the Administrator.

(c) No air carrier or commercial op
erator may use the services of any per
son as a pilot on an airplane engaged 
in operations under this part if that 
person has reached his 60th birthday. 
No person may serve as a pilot on an air
plane engaged in operations under this 
part if that, person has reached his 60th 
birthday.
[Revision note: Based on $ 42.260]

§ 125.345 Composition of flight crew.
(a) No air carrier or comlfiercial op

erator may operate an aircraft with less 
than the minimum flight crew set forth

PROPOSED RULE MAKING
in the airworthiness certificate or the 
aircraft flight manual approved for that 
type aircraft and required by this part 
for the kind of operation being con
ducted.

(b) In any case in which this part re
quires the performance of two or more 
functions for which an airman certificate 
is necessary, that requirement is not 
satisfied by the performance of multiple 
functions at the same time by one air
man.

(c) I f  an air carrier or commercial 
operator is authorized to operate heli
copters under EFR, or if it operates large 
airplanes, the minimum pilot crew is 
two pilots and the carrier or operator 
shall designate one pilot as pilot in com
mand and the other second in command.

(d) On each flight requiring a flight 
engineer at least one flight crewmember, 
other than the flight engineer, must be 
qualified to provide emergency perform
ance of the flight engineer’s functions 
for the safe completion of the flight if 
the flight engineer becomes ill or is 
otherwise incapacitated. A pilot need 
not hold a flight engineer’s certificate to 
perform the flight engineer’s functions in 
such a situation.
[Revision note: Based on § 42.261]

§ 125.347 Flight engineer: airplanes.
(a) No air carrier or commercial op

erator may operate an airplane having 
a maximum certificated takeoff weight 
of more than 80,000 pounds without a 
flight crewmember holding a current 
flight engineer certificate.

(b) Such a flight crewmember is also 
required on each four-engine airplane 
having a maximum certificated takeoff 
weight of more than 30,000 pounds, if 
the Administrator determines that the 
design of the airplane or the kind of op
eration requires a flight engineer for safe 
operation.
[Revision note: Based on § 42.263]

§ 125.349 Flight navigator: airplanes.

(а) No air carrier or commercial op
erator may operate an airplane over any 
area, route, or route segment that is out
side the 48 contiguous States, and the 
District of Columbia, witiiout a crew
member holding a current flight navi
gator certificate, whenever the Admin
istrator determines that celestial navi
gation is necessary or other specialized 
means of navigation necessary to obtain 
a reliable fix for the safety of the flight 
cannot be adequately accomplished from ' 
the pilot station for a period of more 
than one hour. However, the Admin
istrator may also require a certificated 
flight navigator when those specialized 
means of navigation are necessary for 
one hour or less. In making that de
termination the Administrator con
siders—

(1) The speed of the airplane;
(2) Normal weather conditions en 

route;
(3) Extent of air traffic control;
(4) Traffic congestion;
(5) Area of land at destination;
(б) Fuel requirements;
(7) Fuel available for return to point 

of departure or alternates; and

(8 ) Predication of flight upon opera
tion beyond the point-of-no-return.

(b) The routes or route segments over 
which a navigator is required are speci
fied in the operations specifications of 
the air carrier or commercial operator. 
[Revision note: Based on § 42.262]

§ 125.351; Flight attendants: airplanes.
(a) Except as provided in paragraph 

(b) of this section, each air carrier and 
commercial operator conducting a pas
senger operation shall provide at least 
the following flight attendants on each 
airplane used: -

(1) For airplanes having a seating 
capacity of at least 10 but less than 45 
passengers—one flight attendant.

(2) For airplanes having a seating 
capacity of at least 45 but less than 101 
passengers—two flight attendants.

(3) For airplanes having a seating 
capacity of more than 100 passengers— 
three flight attendants.

(b) Upon application by the air car
rier or commercial operator, the Admin
istrator may approve the use of an air
plane in a particular operation with less 
than the number of flight attendants re
quired by paragraph (a) of this section, 
i f  the air carrier or commercial operator 
shows that, based on the following, safety 
and emergency procedures and functions 
established under § 125.355 for the par
ticular type of airplane and operation 
can be adequately performed by fewer 
flight attendants:

(1) Kind of operation.
(2) The number of passenger seats.
(3) The number of compartments.
(4) The number of emergency exits.
(5) Emergency equipment.
(6 ) The presence of other trained 

flight crewmembers, not on flight deck 
duty, whose services may be used in 
emergencies.
[Revision note: Based on § 42.265]

§ 125.355 Emergency and emergency 
evacuation duties: -airplanes.

(a ) Each air carrier and commercial 
operator of airplanes shall assign to each 
required crewmember the necessary 
functions that he is to perform in an 
emergency or a situation requiring 
emergency evacuation. The air carrier 
or commercial operator shall assign 
those functions for each type of airplane 
that it uses and shall show that those 
functions are realistic and can be 
accomplished.

(b> The air carrier or commercial op
erator shall describe each required crew
member’s functions under paragraph (a) 
of this section in its manual.

(c) The air carrier or'commercial op
erator shall train each required crew
member in his functions under para
graph (a) of this section (hiring the 
emergency training part of the approved 
training program prescribed.in § 125.371. 
[Revision note: Based on § 42.267]

Subpart K-—Training Program: 
Airplanes 

§ 125.371 Establishment.

(a) Each air carrier and commercial 
operator shall have an approved training 
program that insures that each crew-
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member is adequately trained to per
form his assigned duties. Each crew
member-must satisfactorily complete the 
initial training phases before serving in 
operations under this part.

(b) Each air carrier and commercial 
operator shall provide adequate ground 
and flight training facilities and properly 
qualified instructors for the training re
quired by this section, and enough check 
airmen to conduct the flight checks re
quired by this part. Each check airmen 
must hold the airman certificates and 
ratings that are required for the airman 
being checked.

(c) The training program for each 
flight crewmember must consist of ap
propriate ground and flight training, in
cluding proper flight crew coordination 
and training in emergency procedures. 
The air carrier or commercial operator 
shall standardize procedures for each 
flight crew function to the extent 
that, each flight crewmember knows the 
functions for which he is responsible and 
the relation of those functions to the 
functions of other flight crewmembers. 
The initial program must include at least 
the requirements set forth in §§ 125.373 
through 125.380.

(d) The crewmember emergency pro
cedures training program must include at 
least the requirements set forth in 
§ 125.380.

(e) Each instructor, supervisor, or 
check airman that is responsible for a 
particular training check or flight check 
shall certify as to the proficiency of the 
crewmember concerned" after he com
pletes his initial training and after he 
completes his recurrent training. That 
certification shall be made a part of the 
crewmember record.
[Revision note: Based on § 42.280]

§ 125.373 Ground training: pilots.
(а) Each air carrier and commercial 

operator shall provide at least the fol
lowing initial ground training for each 
pilot before he serves as a flight crew
member: .

(1) Instruction in the appropriate 
provisions of the carrier’s or operator’s 
operations specifications and of this 
chapter, especially the operating and 
flight release rules and airplane oper
ating limitations.

(2) Flight release procedures and ap
propriate contents of the manuals.

(3) Duties and responsibilities of 
crewmembers.

(4) The type of airplane to be flown, 
including a study of the airplane, en
gines, major components and systems, 
Performance limitations, standard and 
emergency operating procedure, and ap
propriate contents of the approved Air
plane Flight Manual.

(5) Principles and methods for deter
mining weight and balance limitations 
for takeoff and landing.

(б) Navigation and the use of appro
priate navigation aids, including instru
ment approach facilities and procedures 
that the air carrier or commercial opera
tor is authorized to use.

(7) Air traffic control systems and 
Procedures, and pertinent ground con
trol letdown procedures.

(8) Enough meteorology to insure a 
Practical knowledge of the principles of
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icing, fog, thunderstorms, and frontal 
systems.

(9) Procedures for operating in tur
bulent air, icing, hail, thunderstorm, and 
other potentially hazardous meteoro
logical conditions.

(10) Communications procedures and 
communications equipment failure pro
cedures.

(b) Each air carrier and commercial 
operator shall provide each pilot—

(1) That additional ground training 
necessary to insure qualifications in new 
equipment, procedures, or techniques; 
and

(2) Recurrent ground training and 
checks at least once every twelve months 
(a check may be given during the month 
before or after it is due without affecting 
its effective date) to insure his continued 
proficiency in procedures, techniques, 
and information essential to the satis
factory performance of his duties.
[Revision note: Based on § 42.281]

§ 125.375 Flight training: pilots.*

(a) The initial flight training that the 
air carrier and commercial operator must 
provide for each pilot before he serves 
as a flight crewmember must include at 
least—

(1) Takeoffs and landings during day 
and night in each type of airplane he is 
to pilot in operations under this part;

(2) Normal and emergency flight ma
neuvers in each type of airplane he is to 
pilot in operations under this part; and

(3) Flight under simulated instrument 
conditions.

(b) A  pilot qualifying to serve as other 
than pilot in command or second in com
mand, shall show the Administrator or a 
check pilot that he is able to take off and 
land each type of airplane in which he 
is to serve.

(c) Initial flight training for each pilot 
qualifying to serve as a pilot in com
mand (or second in command of an air
plane in an operation that requires three 
or more pilots) must include flight in
struction and practice in at least the fol
lowing maneuvers and procedures:

(1) 'In each type of airplane to be 
flown by him in operations under this 
part, he must perform the following:

(i) Takeoffs at the authorized maxi
mum takeoff weight using maximum 
takeoff power with a simulated failure 
of the critical engine. In transport cate
gory airplanes the simulated failure must 
be done as close as possible to the criti
cal engine failure speed (Fx) and climb- 
out must be made as close as possible to 
the takeoff safety speed (V2>, the pilot 
determining the values for (Vx) and 
(V 2) .

(11) I f  a three-engine or four-engine 
airplane, flight (including maneuvering 
to a landing) at the authorized maxi
mum landing weight, where appropriate, 
with the most critical combination of two 
engines inoperative, or operating at zero 
thrust, using appropriate climb speeds 
set forth in the airplane flight manuals.

(iii) At the authorized maximum 
landing weight, simulated pull-out from 
the landing and approach configuration 
at a safe altitude with the critical engine 
inoperative or operating at zero thrust.
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(2) Flight must be conducted under 
simulated IFR  conditions using each 
kind of navigation facility and letdown 
procedure that is used in normal opera
tions. I f  a particular kind of facility is 
not available in the training area, the 
training may be given in a synthetic 
trainer.
For the purposes of subparagraph (1) of 
this paragraph, weight and power com
binations less than those specified in 
subdivisions (i),  (ii), and (iii) of that 
subparagraph may be used if the per
formance capabilities of this airplane 
under the specified conditions are 
simulated.

(d) Initial flight training for each 
pilot qualifying to serve as second in 
command of an airplane that requires 
two pilots must include flight instruc
tion and practice in at least the maneu
vers and procedures in subparagraphs
( 1) and (2 ) of this paragraph:

(1) In each type of airplane to be 
flown by him in operations under this 
part, flight training must include—

(1) Assigned flight duties as second in 
command; including flight emergencies;

(ii) Taxiing;
(iii) Takeoffs and landings;
(iv) Climbs and climbing turns;
(v) Slow flight;
(vi) Approach to stall;
(vii) Engine shutdown and restart;
(viii) Takeoff and landing with simu

lated engine failure; and
(ix) Flight under simulated IFR  con

ditions, including instrument approach 
at least down to circling approach mini- 
mums and missed approach procedures.

(2) Flight must be conducted under 
simulated IFR  conditions using each kind 
of navigation facility and letdown pro
cedure that is used in normal operations. 
Except for those approach procedures 
for which the lowest minimums are ap
proved, letdown procedures may be given 
in a synthetic trainer that has the radio 
equipment and instruments necessary 
to simulate other navigational and let
down procedures approved for the air 
carrier or commercial operator. .

<e) The air carrier or commercial op
erator shall give each pilot any addi
tional flight training necessary to insure 
his qualification for new equipment, pro
cedures, or techniques. At least once 
each 12 months, as a part of the train
ing program, it shall give him recurrent 
flight training and checks (a check may 
be given during the month before" or 
after it is due without affecting its ef
fective date) to insure his continued 
proficiency with respect to procedures, 
techniques, and information essential to 
the satisfactory performance of his 
duties. I f  the check of a pilot in com
mand or second in command requires 
actual flight, satisfactory completion of 
the applicable proficiency checks re
quired by § 125.397 or 125.403 meets the 
requirements of this section.
[Revision note: Based on § 42.282]

§ 125.377 Flight navigator training.
(a) The training for each flight navi

gator must include at least the applicable 
parts of subparagraphs (1) through (4) 
and (6 ) through (8 ) of § 125.373(a).

(b) Before serving as a flight crew
member, each flight navigator must have
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enough ground and flight training to be 
proficient in the duties assigned to him 
by the air carrier or commercial opera
tor. The flight training may be given 
during flights subject to this part under 
the supervision of a qualified flight navi
gator.

(c) The air carrier or commercial op
erator shall give each flight navigator 
any additional ground and flight train
ing necessary to insure his qualification 
for new equipment, procedures, and tech
niques. At least once within the pre
ceding 12 months, as a part of the train
ing program, it shall give him recurrent 
ground training and a flight check to 
insure his continued proficiency with re
spect to procedures, techniques, and in
formation essential to the satisfactory 
performance of his duties. The flight 
check may be given during passenger 
or cargo flights under the supervision of 
a qualified navigator, or in a synthetic 
trainer in place of a check in flight. A 
competence check may be given during 
the month before or the month after it is 
due without affecting its effective date. 
[Revision note: Based on § 42.283]

§ 125.379 Flight engineer training.
(a) The training for each flight en

gineer must include at least the appli
cable parts of subparagraphs ( 1) through
(5) of § 125.373(a).

(b) Before serving as a flight crew
member, each flight engineer must have 
enough flight training to be proficient 
in the duties assigned to him by the 
air carrier or commercial operator. Ex
cept for emergency procedures, the flight 
training may be given during flights sub
ject to this part under the supervision 
of a qualified flight engineer.

(c) The air carrier or commercial op
erator shall give each flight engineer any 
additional ground and flight training 
necessary to insure his qualification for 
new equipment, procedures, anil tech
niques. At least once each 12 months, 
as a part of the training program, it shall 
give him recurrent ground training and a 
flight check to assure his continued pro
ficiency with respect to procedures, tech
niques, and information essential to the 
satisfactory performance of his duties. 
Except for emergency procedures, the 
flight check may be given during flights 
subject to this part under the supervision 
of a qualified flight engineer, or the en
tire check may be given in a synthetic 
trainer in place of a check in flight. A 
competence check may be given during 
the month before or the month after 
it is due without affecting its effective 
date.
[Revision note: Based on § 42.284]

§ 125.380 C rew m em ber emergency 
training.

(a) Each air carrier and commercial 
operator shall design its initial training 
in emergency procedures to give each 
required crewmember appropriate indi
vidual instruction in emergency proce
dures, including assignments in an 
emergency and coordination among 
crewmembers and individual instruction 
appropriate to their duties as a crew
member in at least the following sub
jects:

PROPOSED RULE MAKING
(1) Procedures for failure o f an en

gine, engines, or other airplane com
ponents or systems.

(2) Procedures for—
(i) Emergency decompression;
(ii) Fire in the air or on the ground;
(iii) Ditching; and
(iv) Evacuation.
(3) The location of emergency equip

ment.
(4) The operation of emergency 

equipment.
(5) The power setting for maximum 

endurance and maximum range.
(b) The air carrier or commercial op

erator shall give each crewmember, at 
least once each 12 months, recurrent 
training in the emergency procedures set 
forth in paragraph (a ) of this section, 
and shall place evidence of the comple
tion of that training in the crewmem
ber’s records.

(c) Synthetic trainers that simulate 
flight operating emergency conditions 
may be used for training crewmembers 
in emergency procedures.

(d) The air carrier or commercial op
erator shall give instruction to each 
crewmember performing duties on pres
surized airplanes operated above 25,000 
feet by lectures and films, or other 
equivalent means approved after demon
stration, covering at least—

(1) Respiration;
(2) Hypoxia;
(3) - Duration of consciousness at alti

tudes without supplemental oxygen;
(4) Gas expansion;
(5) Gas bubble formation; and
(6 ) Physical phenomena and inci

dents of decompression.
(e) The air carrier or commercial op

erator shall give each crewmember per
forming duties on pressurized airplanes 
operated above 25,000 feet training and 
practice in putting on oxygen masks and 
operating oxygen equipment.
[Revision note: Based on § 42.285]

Subpart L— Flight Crewmember 
Qualification

§ 125.391 General.

(a) No air carrier or commercial op
erator may use a flight crewmember, and 
none of its flight crewmembers may per
form duties under his airman certificate 
unless—

(1) For airplane operations, he meets 
the .appropriate requirements of Subpart 
K  of this part and § 125.395; or

(2) For helicopter operations, he
meets the requirements of §§____ or
____ , a n d ____a n d _____ (§§46.280 or
46.289 and 46.301 and 46.302).

(b) When a pilot completes a check 
required by this subpart the check air
man who is responsible for the particular 
check shall certify as to the pilot’s pro
ficiency. This certification shall be 
made a part of the pilot’s record.

(c) I f  a flight crewmember who is re
quired to take a check takes that check 
in the calendar month before, or the 
calendar month after, the month in 
which it becomes due, he is considered 
to have taken it during the month it 
became due.
[Revision note: Based On § 42.300(a) (1st 
sentence) and ( b ) }

§ 125.393 Pilot qualification: certifi
cates required.

(a) No pilot may act as pilot in com
mand of an aircraft (or as second in 
command of an aircraft in an operation 
that requires three or more pilots) unless 
he holds an airline transport pilot cer
tificate and an appropriate type rating 
for that aircraft.

(b) Each pilot who acts as a pilot in a 
capacity other than those specified in 
paragraph (a) of this section must hold 
at least a commercial pilot certificate 
and an instrument rating.
[Revision note: Based on §42.300 (less 1st 
sentence of (a ) and less ( b ) ) ]

§ 125.395 Pilot qualification: airplanes; 
recent experience.

No air carrier or commercial operator 
may use a pilot as a pilot in command or 
second in command unless, within the 
preceding 90 days, he has made at least 
three takeoffs and landings in an air
plane of the type in which he is to serve. 
[Revision note: Based on § 42.301]

§ 125.397 Pilot checks: airplanes.
(a> Line check. No air carrier or 

commercial operator may use a pilot as 
pilot in command of an airplane until 
he has passed a line check in one of the 
types of airplanes that he is to fly. 
Thereafter he may not serve as a pilot 
in command unless each 12 months he 
passes a similar line check. The check 
must be given by a check pilot who is 
qualified on the airplane. The check 
must consist o f at least one flight over 
a part of a Federal airway, foreign air
way, or advisory route over which the 
pilot may be assigned. It  must be long 
enough for the check pilot to determine 
whether the pilot being checked satis
factorily performs the duties and respon
sibilities of a pilot in command.

(b) Proficiency check. No air carrier 
or commercial operator may use. a pilot 
as a pilot in command of an airplane 
unless he has satisfactorily shown to the 
Administrator or a check pilot that he 
is able to pilot and navigate airplanes 
that he is to fly. Thereafter he may 
not serve as a pilot in command unless 
each six months he passes a similar pilot 
proficiency check. I f  a pilot serves in 
more than one airplane type, at least 
each alternate check must be given in 
flight in the largest type of airplane in 
which he serves. The proficiency check 
must include the following:

(1) Equipment test (oral or written).
(2) Taxiing.
(3) Runup.
(4) Takeoff.
(5) Climb.
(6 ) Climbing turns.
(7) Steep turns.
(8 ) Maneuvers at minimum speeds.
(9) Approaches to stalls.
(10) Propeller feathering.
(11) Maneuvers with one or more en- 

gine(s) inoperative.
(12) Rapid descent and pullout.
(13) Radio tuning.
(14) Orientation.
(15) Approach procedures.
(16) Missed approach procedures.
(17) Traffic control procedures.
(18) Crosswind landings.
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(19) Landing under circling approach 
conditions.

(20) Takeoffs and landings with en-
gine(s) failure. '

(21) Demonstration of pilot judgment.
(22) Emergency procedures.
(23) Flight maneuvers specified in 

§125.375(0 (1), except that the simu
lated engine failure during takeoff need 
not be at speed Vi or at the actual or 
simulated maximum authorized weight.

(24) Approved flight maneuvers under 
simulated instrument conditions using 
the navigation facilities and letdown 
procedures normally used by the pilot, 
except that maneuvers other than those 
associated with approach procedures for 
which the lowest minimums are ap
proved may be given in a synthetic 
trainer that contains the radio equip
ment and instruments necessary to 
simulate other navigational and letdown 
procedures approved for the air carrier 
or commercial operator.

(c) If, in the judgment of the check 
pilot, the pilot being checked performs 
any of the items listed in paragraph (b) 
of this section in an unsatisfactory man
ner, the check pilot may give additional 
training to the pilot during the course 
of the proficiency check. If, after that 
training, the pilot being checked is still 
unable to demonstrate satisfactory per
formance to the check pilot, the air car
rier or commercial operator may not use 
him in operations under this Part until 
he has satisfactorily shown his profi
ciency.

(d) Use of flight simulator. After the 
first proficiency check, the satisfactory 
completion of an approved training 
course in an approved airplane simulator 
may be substituted at alternate six- 
month intervals for the proficiency check 
required by paragraph (b) of this sec
tion, if the simulator meets the require
ments of Appendix B of this part and—

(1) The simulator is maintained at the 
same level as required for initial 
approval;

(2) A functional preflight check of the 
simulator is performed each day before 
beginning simulator flight training or 
proficiency checks;

(3) A daily discrepancy log is kept and 
an entry of each discrepancy is made by 
the simulator instructor or check airman 
before the end of each training or check 
flight; and

(4) I f  a modification is made to the 
airplane, a corresponding modification is 
made to the simulator if necessary for 
flight crew training or proficiency checks.
The simulator may be used with inopera
tive instruments or equipment, if they 
are not applicable to the particular phase 
of training being given.

(e) Before serving as a pilot in com
mand on any airplane, the pilot must 
have passed, during the preceding 12 
months, either a proficiency check or a 
line check in that type of airplane.
[Revision note: Based on § 42.302]

§125.399 Pilot in command qualifica
tions routes and airports.

(a) Each air carrier and commercial 
operator shall establish in its manual a 
Procedure whereby each pilot who has 
hot flown over a route and into an air- 

No. 91—pt. II----1

FEDERAL REGISTER . 6135

port within the preceding 60 days will 
certify on a form provided by the opera
tor that he has studied and knows the 
subjects listed in paragraph (b) of this 
section in regard to the routes and air
ports into which he is to operate.

(b) Each qualifying pilot shall show 
that he has adequate knowledge of the 
following:

(1) Weather characteristics appro
priate to the seasons.

(2) Navigation facilities.
(3) Communication procedures.
(4) Kinds of terrain and obstruction 

hazards.
(5) Minimum safe flight levels.
(6 ) Pertinent air traffic control pro

cedures including terminal area, arrival, 
departure, and holding and all kinds of 
instrument approach procedures.

(7) Congested areas, obstructions, 
and physical layout of each airport in 
the terminal area in which the pilot will 
operate.
[Revision note: Based on § 42.303]

§ 125.403 Proficiency checks: second in 
command: airplanes.

(a) An air carrier or commercial op
erator may not use a pilot as second in 
command unless he has satisfactorily 
shown to the Administrator or a check 
pilot that he is able to pilot and navigate 
airplanes that he is to fly and to per
form his assigned duties. Thereafter, 
he may not serve as second in command 
unless each 12 months he satisfactorily 
completes a similar pilot proficiency 
check.

(b) I f  a pilot serves in more than one 
airplane type, at least each alternate 
check must be given in flight in the 
largest type of airplane in which he 
serves.

(c) The proficiency check must in
clude at least an oral or written equip
ment test and the procedures and flight 
maneuvers specified in §.125.375(d) (1). 
The check may be given from either the 
right or left pilot seat.

(d) After the initial check, satisfac
tory completion of an approved course of 
training in an aircraft simulator that 
meets the requirements of § 125.397(d) 
may be substituted at alternate 12- 
month intervals for the checks required 
by paragraphs (a) of this section. In 
addition, satisfactory completion of the 
proficiency check in accordance with 
§ 125.397 (b ), (c ) , and (d) meets the re
quirements of this section.

(e) The proficiency check for the sec
ond in command of a required three- 
pilot crew is that set forth in § 125.397 
(b ), (c ) , and (d ). —
[Revision note: Based on § 42.305]

§ 125.405 Flight navigator qualifica
tion: airplanes.

(a) No air carrier or commercial op
erator may use a flight navigator unless, 
within the preceding 12-month period, 
he has had. at least 50 hours of flight 
time as a flight navigator, or the air 
carrier or commercial operator or the 
Administrator has checked him (includ
ing a check in flight or in an approved 
synthetic trainer) and has determined 
that he is familiar with essential current 
navigation information pertaining to

routes to be flown by him and that he 
is competent in the operating procedures 
and navigation equipment to be used.

(b) An air carrier or comfnercial op
erator may check a flight navigator dur
ing a flight subject to this part, but it 
may not assign him as a required flight 
crewmember on that flight.
[Revision note: Based on § 42.306]

§ 125.407 Flight engineer qualification: 
airplanes.

(a) No air carrier or commercial oper
ator may use a flight engineer unless, 
within the preceding six-month period, 
he has had at least 50 hours of flight time 
as a flight engineer on the type of air
plane in which he is to serve, or the 
air carrier or commercial operator or the 
Administrator has checked him (in a 
flight other than a flight under this Part) 
and has determined that he is familiar 
with all essential current information 
and operating procedures for the type of 
airplane to which he is assigned and 
is competent in that airplane.

(b) I f  a flight engineer has been pre
viously qualified in the type of airplane 
in which he is to serve, the air carrier or 
commercial operator may give the check 
in an approved synthetic trainer in place 
of the flight check.
[Revision note: Based on §42.307]

Subpart M— Flight Time Limitations
§ 125.411 Flight time limitations: heli

copters.
No air carrier or commercial operator 

may schedule a flight crewmember for 
duty aloft in helicopter operations sub
ject to this part, or in any other com
mercial flying, that would exceed the 
flight time limitations prescribed in
§ __________ (present § 46.320).
[Revision note: Based on § 42.315]

§ 125.421 Flight time lim itations: 
pilots: airplanes.

(a) An air carrier or commercial op
erator may schedule a pilot to fly in an 
airplane for eight hours or less during 
any 24 consecutive hours without a rest 
period during those eight hours.

(b) Each pilot who has flow more than 
eight hours during any 24 consecutive 
hours must be given at least 16 hours of 
rest before being assigned to any duty 
with the air carrier or commercial 
operator.

(c) Each air carrier and commercial 
operator shall relieve each pilot from 
all duty for at least 24 consecutive hours 
at least once during any seven consecu
tive days.

(d) No pilot may fly as a crewmember 
in air carrier service more than 100 hours 
during any 30 consecutive days.

(e) No pilot may fly as a crewmember 
in air carrier service more than 1,000 
hours during any calendar year. 
[Revision note: Based on § 42.317(a) (less
( 6 ) and (7 )) ]

§ 125.423 Flight time limitations: two 
pilot crews: airplanes.

(a) I f  an air carrier or commercial 
operator schedules a pilot to fly more 
than eight hours during any 24 con
secutive hours, it shall give him an in
tervening rest period at or before the
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end of eight scheduled hours of flight 
duty. This rest period must be at least 
twice the number, of hours flown since 
the preceding rest period, but not less 
than eight hours. The air carrier or 
commercial operator shall relieve that 
pilot of all duty with it during that rest 
period.

(b) No pilot of an airplane that has 
a crew of two pilots may be on duty for 
more than 16 hours during any 24 con
secutive hours.
[Revision note: Based on 142.317(b)]

§ 125.425 Flight time limitations: three 
pilot crews: airplanes.

(a) No air carrier or commercial op
erator may schedule a pilot—

(1) For flight deck duty in an air
plane that has a crew of three pilots 
for more than eight hours in any 24 
consecutive hours; or

(2) To be aloft in an airplane that 
has a crew of three pilots for more than 
12 hours in any 24 consecutive hours.

(b) No pilot of an airplane that has 
a crew of three pilots may be on duty 
for more than 18 hours in any 24 con
secutive hours.
[Revision note: Based on 142.317(c)]

§ 125.427 Flight time limitations: four 
pilot crews: airplanes.

(a) No air carrier or commercial op
erator may schedule a pilot—

(1) For flight deck duty in an air
plane that has a crew of four pilots for 
more than eight hours in any 24 con
secutive hours; or

(2) To be aloft in an airplane that 
has a crew of four pilots for more than 
16 hours in any 24 consecutive hours.

(b) No pilot of an airplane that has 
a crew of four pilots may be on duty for 
more than 20 hours in any 24 consecu
tive hours.
[Revision note: Based on 5 42.317 (less (a ),  
(b ),  and ( c ) ) ]

§ 125.429 Flight time limitations: flight 
engineers: airplanes.

(a) In  any operation in which one 
flight engineer is serving the flight time 
limitations in §§ 126.421 and 125.423 ap
ply to that flight engineer.

(b) In any operation in which more 
than one flight engineer is serving and 
the flight crew contains more than two 
pilots the flight time limitations in § 125.- 
427 apply in place of those in § 125.423. 
[Revision note: Based on § 42.318]
§ 125.431 Flight time limitations: over

seas and international operations: 
airplanes.

In place of the flight time limitations in 
§§ 125.421 through 125.429, an air carrier 
or commercial operator may elect to com
ply with the flight time limitations of 
§§ 125.433 and 125.439 through 125.443 
for operations conducted—

(a) Between a place in the 48 contigu
ous States and the District of Columbia*, 
or Alaska, and any place outside thereof;

(b) Between any two places outside 
the 48 contiguous States, the District of 
Columbia, and Alaska; or

(c) Between two points within the 
State of Alaska or the State of Hawaii. 
[Revision note: Based on § 42.319]
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§ 125.433 Flight time limitations: all 
airmen: airplanes.

No airman may be aloft as a flight 
crewmember more than 1,000 hours in 
any 12-month period.
[Revision note: Based on § 42.320(a) ]

§ 125.435 Flight time limitations: other 
commercial flying: airplanes.

No airman who is employed by an air 
carrier or commercial operator may do 
any other commercial flying, if that com
mercial flying plus his flying in opera
tions under this part will exceed any 
flight time limitation in this part.
[Revision note: Combines §§ 42.317(a) (6 ) 
and 42.320 (less (a ) and ( b ) ) ]

§ 125.437 Flight time limitations: dead
head transportation: airplanes.

Time spent by an airman in deadhead 
transportation to or from a duty assign
ment is not considered to be part of any 
rest period.
[Revision note: Combines §§ 42.317(a) (71 
and 42.320(b) ]

§ 125.439 Flight time limitations: crew 
o f two pilots and one additional air
man as required.

(a) No air carrier or commercial op
erator may schedule an airman to be 
aloft in an airplane that has a crew 
of two pilots and at least one additional 
crewmember for more than 12 hours 
during any 24 consecutive hours.

(b) I f  an airman has been aloft as a 
member of a flight crew for 20 or more 
hours during any 48 consecutive hours or 
24 or more hours during any 72 consecu
tive hours, he must be given at least 
18 hours of rest before being assigned 
to any duty with the air carrier or com
mercial operator. In any case, he must 
be relieved of all duty for at least 24 
consecutive hours during any seven con
secutive days.

(c) No airman may txLaloft as a flight 
crewmember more than—

(1) 120 hours during any 30 consecu
tive days; or -

(2) 300 hours during any 90 consecu
tive days.
[Revision note: Based on § 42.321]

§ 125.441 Flight time limitations: crew 
of three or more pilots and addi
tional airmen as required.

(a) No air carrier or commercial op
erator may schedule an airman for flight 
deck duty as a flight engineer, or naviga
tor in a crew of three or more pilots and 
additional airmen for a total of more 
than 12 hours during any 24 consecutive 
hours.

(b) Each air carrier and commercial 
operator shall schedule its flights hours 
to provide adequate rest periods on the 
ground for each airman who is away 
from his principal operations base. It  
shall also provide adequate sleeping 
quarters on the airplane whenever an 
airman is scheduled to be aloft as a 
member of a flight crew for more than 12 
hours during any 24 consecutive hours.

(c) No air carrier or commercial op
erator may schedule any flight crew
member to be on continuous duty for 
more than 30 hours. Such a crewmem
ber is considered to be on continuous duty

from the time he reports for duty until 
the time he is released from duty for a 
rest period of at least 10 hours on the 
ground. I f  a flight crewmember is on 
continuous duty for more than 24 hours 
(whether scheduled or not) duty any 
scheduled duty period, he must be given 
at least 16 hours for rest on the ground 
after completing the last flight scheduled 
for that scheduled duty period before 
being assigned any further flight duty.

(d) I f  a flight crewmember is required 
to engage in deadhead transportation for 
more than four hours before beginning 
flight duty, one half of the time spent 
in deadhead transportation must be 
treated as duty time for the purpose of 
complying with duty time limitations, 
unless he is given at least 10 hours of rest 
on the ground before being assigned to 
flight duty.

(e) Each air carrier and commercial 
operator shall give each airman, upon 
return to his operations base from any 
flight or series of flights, a rest period 
that is at least twice the total number 
of hours he was aloft as a member of a 
flight crew since the last rest period at 
his base, before assigning him to any 
further duty. I f  the required rest period 
is more than seven days, that part of the 
rest period that is more than seven days 
may be given at any time before the pilot 
is again scheduled for flight duty.

( f ) No airman may be aloft as a flight 
crewmember for more than 350 hours in 
any 90 consecutive days.
[Revision note: Based on § 42.322]

§ 125.443 Flight time limitations: pilots 
serving in more than one kind of 
flight crew.

(a) Tliis section applies to each pilot 
assigned during any 30 consecutive days 
to more than one type of flight crew.

(b) The flight time limitations for a 
pilot who is assigned to duty aloft: for 
more than 20 hours in two-pilot crews 
in 30 consecutive days, or whose assign
ment in such a crew is interrupted more 
than once in any 30 consecutive days by 
assignment to a crew of two or more 
pilots and an additional flight crew
member, are those listed in §§ 125.421 
through 125.427, as appropriate.

(c) Except for a pilot covered by para
graph (b) of this section, the flight time 
limitations for a pilot .assigned to duty 
aloft for more than 20 hours in two- 
pilot and additional flight crewmember 
crews in 30 consecutive days or whose 
assignment in such a crew is interrupted 
more than once in any 30 consecutive 
days by assignment to a crew consisting 
of three pilots and an additional flight 
crewmember, are those set forth in 
§ 125.439.

(d) The flight time limitations for a 
pilot to whom paragraphs (b) and (c) 
of this section do not apply, and who is 
assigned to duty aloft for a total of not 
more than 20 hours within 30 consecu
tive days in two-pilot crews (with or 
without additional flight crewmembers) 
are those set forth in § 125.441.

(e) The flight time limitations for a 
pilot assigned to each of two-pilot, two- 
pilot and additional flight crewmember, 
and three-pilot and additional flight 
crewmember crews in 30 consecutive
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days, and who is not subject to para
graph (b), (c ), or (d) of this section, 
are those listed in § 125.441.
[Revision note: Based on $ 42.323]

Subpart N-»—Flight Operations
§ 125.451 Responsibility for operational 

control.

(a) Each air carrier and commercial 
operator—-

(1) Is responsible for operational con
trol; and

(2) Shall list each person authorized 
by it to exercise operational control in 
its operator’s manual.

(b) The pilot in command and the di
rector of operations are jointly responsi
ble for the initiation, continuation, 
diversion, and termination of a flight in 
compliance with this chapter and the 
operations specifications. The director 
of operation^ may delegate the functions 
for the initiation, continuation, diver
sion, and termination of a flight but he 
may not delegate the responsibility for 
those functions.

(e) The director of operations is re
sponsible for canceling, diverting, or de
laying a flight if in his opinion or the 
opinion of the pilot in command the 
flight cannot operate or continue to op
erate safely as planned or released. The 
director of operations is responsible for 
assuring that each flight is monitored 
with respect to at least the following:

(1) Departure of the flight from the 
place of origin and arrival at the place of 
destination, including intermediate stops 
and any diversions therefrom.

(2) Maintenance and mechanical de
lays encountered at places of origin and 
destination and intermediate stops.

(3) Any known conditions that may 
adversely affect the safety of flight.

(d) Each pilot in command of an air
craft is, during flight time, in command 
of the aircraft and crew and is responsi
ble for the safety of the passengers, crew
members, cargo, and aircraft. The 
pilot in command has full control and 
authority in the operation of the aircraft, 
without limitation, over other crewmem
bers and their duties during flight time, 
whether or not he holds valid certificates 
authorizing him to perform the duties 
of those crewmembers.

(e) Each pilot in command of an air
craft is responsible for the preflight 
planning and the operation of the flight 
in compliance with this chapter and the 
operations specifications.

(f) No pilot may operate an aircraft in 
a careless or reckless manner so as to 
endanger life or property.
^vision  note: Combines §§42.350 and

§ 125.453 Operations notices.

®acf1 air carrier and commercial 
Perator shall notify its appropriate 
perations personnel of each change in- 

in«ilf>.?len  ̂ anc* operating procedures,
eluding each known change in the use 

a^ s* airports, air traffic 
a?™ * procedures and regulations, local ¡2® traffic control rules, and known 
othQS flight, including icing and 

er Potentially hazardous meteoro

logical conditions and irregularities in 
ground and navigation facilities.
[Revision note: Based on § 42.353]

§ 125.455 Flight crewmembers at con
trols.

Each required flight crewmember on 
flight deck duty shall remain at his sta
tion while the aircraft is taking off or 
landing, and while it is en route except 
when the absence of one member is 
necessary for the performance of duties 
in connection with operating the aircraft. 
Each flight crewmember shall keep his 
seat belt fastened when at his station. 
[Revision note: Based on § 42.354]

§ 125.457 Manipulation of controls.
No person may manipulate the flight 

controls of an aircraft during flight un
less he is—

(a) A qualified pilot employed by the 
air carrier or commercial operator op
erating that aircraft;

(b) An authorized pilot safety rep
resentative of the Administrator or of 
the Civil Aeronautics Board who has the 
permission of the pilot in command, is 
qualified in the aircraft, and is checking 
flight operations; or

(c) A  pilot employed by another air 
carrier or commercial operator who has 
the permission of the pilot in command, 
is qualified in the aircraft, and is author
ized by the air carrier or commercial op
erator operating the aircraft.
[Revision note: Based on § 42.355]

§ 125.459 Admission to flight deck.
(a) No person may admit any per

son to the flight deck of an aircraft un
less the person being admitted is—

(1) A crewmember;
(2) An PAA air carrier inspector, or 

an authorized representative of the Civil 
Aeronautics Board, who is performing 
official duties;

(3) An employee of the United States, 
an air carrier or commercial operator, 
or an aeronautical enterprise who has 
the perrhission of the -pilot in command 
and whose duties are such that admis
sion to the. flight deck is necessary or ad
vantageous for safe operations; or

(4) Any person who has the permis
sion of the pilot in command and is spe
cifically authorized by the air carrier or 
commercial operator management and 
by the Administrator.

Subparagraph (2) of this paragraph 
does not limit the emergency authority 
of the pilot in command to exclude any 
person from the flight deck in the in
terests of safety.

(b) For the purposes of paragraph
(a) (3) of this section, employees of the 
United States who deal responsibly with 
matters relating to safety and employees 
of the air carrier or commercial opera
tor whose efficiency would be increased 
by" familiarity with flight conditions, 
may be admitted by the air carrier or 
commercial' operator. However,, the 
air carrier or commercial operator may 
not admit employees of traffic, sales, or 
other departments that are not directly 
related to flight operations, unless they 
are eligible under subparagraph (a) (4) 
of this section. _

(c) No person may admit any person 
to the flight deck unless there is a seat 
available for his use in the passenger 
compartment, except—

(1) An FAA air carrier inspector or 
an authorized representative of the Ad
ministrator or Civil Aeronautics Board 
who is checking or obsêrving flight 
operations;

(2) An air traffic controller who is 
authorized by the Administrator to ob
serve ATC procedures;

(3) A  certificated airman employed 
by the air carrier or commercial opera
tor whose duties require an airman’s 
certificate;

(4) A certificated airman employed 
by another air carrier or commercial 
operator whose duties with that air car
rier or commercial operator require an 
airman’s certificate and who is au
thorized by the air carrier or commercial 
operator operating the airplane to make 
specific trips over a route;

(5) An employee of the air carrier or 
commercial operator operating the air
plane whose duty is directly related to 
the conduct or planning of flight opera
tions, or the in-flight monitoring of air
craft equipment or operating procedures, 
if ljiis presence on the flight deck is nec
essary to perform his duties and he 
has been authorized in writing by a re
sponsible supervisor, listed in the Opera
tions Manual as having that authority; 
and

(6 ) A  technical representative of the 
manufacturer of the aircraft or its com
ponents whose duties are directly related 
to the in-flight monitoring of aircraft 
equipment or operating procedures, if his 
presence on the flight deck is necessary 
to perform his duties, and he has been 
authorized in writing by the Administra
tor and by a responsible supervisor of the 
operations department of the air carrier 
or commercial operator, listed in the 
Operations Manual as having that au
thority.
[Revision note: Based on § 42.356]

§ 125.461 Flying equipment.
(a) The pilot in command shall in

sure that appropriate aeronautical 
charts containing adequate information 
concerning navigation aids and instru
ment approach procedures are aboard 
the airplane for each flight.

(b) Each crewmember shall, on each 
flight, have readily available for his use 
a flashlight that is in good working 
order.
[Revision noté: Based on § 42.357]

§ 125.463 Restriction or suspension of 
operation.

When an air carrier, commercial op
erator, or pilot in command knows of 
conditions, including airport and run
way conditions, that are a hazard to safe 
operations, it shall restrict or suspend 
operations until those conditions are 
corrected.
[Revision note: Based on § 42.358]

§ 125.467 Emergencies.
(a) In an emergency situation that 

requires immediate decision and action, 
the pilot in command may take any ac
tion that he considers necessary under
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the circumstances. In such a case, he 
may deviate from prescribed operations, 
procedures and methods, weather mini- 
mums, and this chapter, to the extent 
required in the interests of safety.

(b) In an emergency situation arising 
during flight that requires immediate 
decision and action by appropriate man
agement personnel in the case of opera
tions conducted with a flight following 
service and which is known to them, 
those personnel shall advise the pilot in 
command of the emergency, shall ascer
tain the decision of the pilot in com
mand, and shall have the decision re
corded. I f  they cannot communicate 
with the pilot, they shall declare an 
emergency and take any action that they 
consider necessary under the circum
stances.

(c) Whenever emergency authority 
is exercised, the pilot in command or the 
appropriate management personnel shall 
keep the appropriate grounds radio sta
tion fully informed of the progress of 
the flight. The person declaring the 
emergency shall send a written report of 
any deviation, through the air carrier’s 
or commercial operator’s director of op
erations, to the Administrator within 10 
days after the flight is completed or, in 
the case of operations outside the United 
States, upon return to the home base. 
[Revision note: Based, on § 42.360]

§ 125.469 Reporting potentially hazard
ous meteorological conditions and 
irregularities of ground and naviga
tion facilities.

(a) Whenever he encounters a mete
orological condition or an irregularity in 
'a ground or navigational facility, in 
flight, the knowledge of which he con
siders essential to the safety of other 
flights, the pilot in command shall notify 
an appropriate FAA communications 
station or a ground radio station as soon 
as practicable.

(b) The ground radio station that is 
notified under paragraph (a) of this 
section shall report the information to 
the appropriate agency of the United 
States.
[Revision note: Based on § 42.361 ]

§ 125.471 Reporting mechanical irregu
larities.

The pilot in command shall enter nr 
have entered in the maintenance log of 
the aircraft each mechanical irregularity 
that comes to his attention during flight 
time. Before each flight, he shall as
certain the status of each irregularity 
entered in the log at the end of the pre
ceding flight.
[Revision note: Based on § 42.362]

§ 125.473 Engine inoperative; landing; 
reporting: airplanes.

(a) Except as provided in paragraph
(b) of this section, whenever an engine 
of an airplane fails or whenever the ro
tation of an engine is stopped to prevent 
possible damage, the pilot in command 
shall land the airplane at the nearest 
suitable airport, in point of time, at 
which a safe landing can be made.

(b) I f  not more than one engine of 
an airplane that has three or more en
gines fails or its rotation is stopped, the
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pilot in command may proceed to an air
port that he selects if, after considering 
the following, he decides that proceeding 
to that airport is as safe as landing at 
the nearest suitable airport:

(1) The nature of the malfunction 
and the possible mechanical difficulties 
that may occur if flight is continued.

(2) The altitude, weight, and usable 
fuel at the time of engine stoppage.

(3) The weather conditions en route 
and at possible landing points.

(4) The air traffic congestion.
(5) The kind of terrain.
(6 ) His familiarity with the airport 

to be used.
(c) The pilot in command shall re

port each stoppage of engine rotation 
in flight to the appropriate ground ra
dio station as soon -as practicable and 
shall keep that station fully informed of 
the progress of the flight.

(d) I f  the pilot in command lands at 
an airport other than the nearest suit
able airport, in point of time, he shall 
(upon completing the trip) send a writ
ten report, in duplicaté, to his operations 
manager or director of operations, as 
appropriate, stating his reasons for de
termining thalr his selection of an air
port, other than the nearest airport, was 
as safe a course of action as landing at 
the nearest suitable airport. The air 
carrier or commercial operator shall, 
within 10 days after the pilot returns to 
his home base, send a copy of this report 
with the comments of the appropriate 
management personnel to the PAA Air 
Carrier District Office charged with the 
overall inspection of its operations. 
[Revision note: Based on §42.363]

§ 125.475 Instrument approach pro
cedures and 1FR landing minimum«.

No person may make an instrument 
approach or IFR landing at an airport 
except in accordance with the IFR 
weather-minimums and instrument ap
proach procedures set forth in the air 
carrier’s or commercial operator’s opera
tions specifications.
[Revision note: Based on § 42.364]

§ 125.479 Briefing passengers: air
planes.

(a) Before each takeoff, each air car
rier or commercial operator operating an 
airplane carrying passengers shall in
sure that each passenger is orally 
briefed on—

(1) Smoking;
(2) The use of seat belts;
(3) The location and operation of 

emergency exits; and
(4) The emergency evacuation pro

cedures to be used in an emergency ex
amination of the airplane.

(b) In the case of extended overwater 
operations, each air carrier or commer
cial operator shall insure that each pas
senger is orally briefed on the location 
of liferafts and the location and opera
tion of life preservers including a 
demonstration of putting on and inflat
ing a life preserver. I f  the airplane 
proceeds directly over water after take
off, the briefing on locations of life 
preservers must be given before takeoff, 
and the rest of the briefing must be given 
as soon as practicable after takeoff.. I f

the airplane does not proceed directly 
over water after takeoff, no part of the 
briefing has to be given before takeoff 
but the entire briefing must be given 
before reaching the overwater part of 
the flight. The air carrier or commercial 
operator shall describe the procedure to 
be followed in the briefing in its manual. 
[Revision note: Based on §42.370]

§ 125.481 Alcoholic beverages.
(a) No person may drink any alcoholic 

beverage aboard an aircraft unless the 
air carrier or commercial operator op
erating the aircraft has served that bev
erage to him.

(b) No air carrier or commercial op
erator may serve any alcoholic beverage 
to any person aboard any of its aircraft 
if that person appears to be intoxicated.

(c) No air carrier "hr commercial op
erator may allow any person to board 
any of its aircraft if that person appears 
to be intoxicated.

(d) Each air carrier and commercial 
operator shall, within five days after 
the incident, report to the Administrator 
the refusal of any person to comply with 
paragraph (a) of this section, or of any 
disturbance caused by a person who ap
pears to be intoxicated aboard any of 
its aircraft.
[Revision note: Based on § 42.371]

§ 125.483 Minimum altitudes for use of 
automatic pilot; airplanes.

(a) En route operations. Except as 
provided in paragraph (b) of this sec
tion, no person may use an automatic 
pilot enroute, including climb and de
scent, at an altitude above the terrain 
that is less than twice the maximum al
titude loss specified in the Airplane 
Flight Manual for a malfunction of the 
automatic pilot under cruise conditions, 
or less than 500 feet, whichever is higher.

(b ) Approaches. When using an in
strument approach facility, no person 
may use an automatic pilot at an alti
tude above the terrain that is less than 
twice the maximum altitude loss specified 
in the Airplane Flight Manual for a mal
function of the automatic pilot under 
approach conditions, or less than 50 feet 
below the approved minimum ceiling for 
the facility, whichever is higher, except—

(1) When reported weather conditions 
are less than the basic VFR weather con
ditions in § 91.105 of this chapter, no 
person may Use an automatic pilot with 
an approach coupler for ILS approaches 
at an altitude above the terrain that is 
less than 50 feet higher than the maxi
mum altitude loss specified in the Air
plane Flight Manual for the malfunction 
of the automatic pilot with approach 
coupler under approach conditions; and

(2) When reported weather conditions 
are equal to or better than the basic VFR 
mínimums in •§ 91.105 of this chapter, no 
person may use an automatic pilot with 
an approach coupler for ELS approaches 
at an altitude above the terrain that is 
less than the maximum altitude loss, spec
ified in the Airplane Flight Manual for 
the malfunction of the automatic pilot 
with approach coupler under approach 
conditions, or 50 feet, whichever is 
higher.
[Revision note: Based on § 42.372]
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§125.485 Forward observer’s seat 5 en 
route inspections.

(a) Each air carrier shall make avail
able a seat on the flight deck of each 
airplane, used by it in air transporta
tion, for occupancy by the Administra
tor while conducting en route inspec
tions. The location and equipment of the 
seat, with respect to its suitability for 
use in conducting en route inspections, is 
determined by the Administrator.

(b) In each airplane that has more 
than one observer’s seat, in addition to 
the seats required for the crew comple
ment for which the aircraft was certifi
cated, the forward observer’s seat must 
be made available to the Administrator. 
[Revision note: Based on SR 440]

Subpart O— Flight Release Rules: 
Airplanes

§ 125.501 Flight release authority.
(a) No person may start a flight under 

a flight following system without spe
cific authority from the person author
ized by the operator to exercise opera
tional control over the flight.
* (b) No person may start a flight un
less the pilot in command has executed 
a flight release setting forth the condi
tions under which the flight will be 
conducted and certifying that it will be 
conducted in accordance with this chap
ter and the air carrier’s or commercial 
operations specifications. The pilot in 
command may sign the flight release only 
when he and the person authorized by 
the operator to exercise operational con
trol believe that the flight can be made 
with safety.

(c) No person may continue a flight 
from an intermediate airport without 
a new flight release if the airplane has 
been on the ground more than six 
hours.
[Revision note: Based on § 42.381]

§ 125.503 Familiarity with weather con
ditions.

No pilot in command may begin a 
flight unless he is thoroughly familiar 
with reported and forecast weather con
ditions on the route to be flown.
[Revision note: Based on § 42.382]

§ 125.505 Facilities and services.
(a) Before beginning a flight, eac 

Pilot in command shall obtain all aval] 
able current reports or information 0 
airport conditions and irregularities < 
navigation facilities that may affect th
safety of the flight.

(b) During a flight, the pilot in com 
wand of an airplane shall obtain an 
additional available information of me 
teorologicaj conditions and irregularitie 
of facilities and services that may affee 
the safety of the flight.
[Revision note: Based on § 42.383]

§ 125.507 Airplane equipment.

Person may release an airplane fc 
Peration unless i t  is airworthy and : 

quipped as prescribed in § 125.251. 
[Revision note: Based on § 42.384]

§ 125.509 Communication and naviga
tion facilities.

No person may release an airplane over 
any route or route segment unless the 
communication and navigation facilities 
required by § 125.59 are in satisfactory 
operating condition.
[Revision note: Based ón § 42.385]

§ 125.511 Flight release under VFR.
No person may release an airplane for 

VFR operation unless the ceilipg and vis
ibility en route, as indicated by appropri
ate weather reports or forecasts, or any 
combination thereof, are and will re
main at or above applicable VFR mini- 
mums until the airplane arrives at the 
airport or airports of intended landing 
specified in the flight release.
[Revision note: Based on § 42.386]

§ 125.513 Flight release under IFR, 
over-the-top, or overwater.

(a) Except as provided in paragraph 
(b) of this section, no person may re
lease an airplane for operations under 
IFR or over-the-top, unless appropriate 
weather reports or forecasts, or any com
bination thereof, indicate that the ceil
ings and visibilities will be at or above 
the authorized mínimums at the esti
mated time of arrival at the airport or 
airports to which released.

(b) A person may release an airplane 
for a flight that involves extended over
water operation if appropriate weather 
reports or forecasts, or any combination 
thereof, indicate that the ceilings and 
visibilities will be at or above the author
ized mínimums at the estimated time of 
arrival at any airport to which released 
or to any required alternate airport.

(c) Each air carrier and commercial 
operator shall conduct extended over
water operations under IFR unless it 
shows that operating under IFR  is not 
necessary for safety.

(d) Each air carrier and commercial 
operator shall conduct other overwater 
operations under IFR if the Administrar 
tor determines that operation under IFR 
is necessary for safety.

(9 ) Each authorization to conduct ex
tended overwater operations under VFR 
and each requirement to conduct other 
overwater operations under IFR  will be 
specified in the carrier’s or operator’s 
operations specifications .
[Revision note: Based on § 42.387]
§ 125.515 Alternate airport for de

parture.
(a) I f  the weather conditions at the 

airport of takeoff are below the landing 
mínimums in the air carrier’s or com
mercial operator’s operations specifica
tions for that airport, no person may re
lease an airplane from that airport unless 
the release specifies an alternate airport 
located within the following distances 
from the airport of takeoff:

(1) Airplanes having two engines. 
Not more than one hour from the depar
ture airport at normal crusing speed in 
still air with one engine inoperative.

(2) Airplanes having three or more 
engines. Not more than two hours from

the departure airport at normal crusing 
speed in still air with one engine inopera
tive.

(b ) For the purposes of paragraph (a) 
of this section, the alternate airport 
weather conditions must meet the re
quirements of the air carrier’s or com
mercial operator’s operations specifica
tions. , -

(c) No person may release an airplane 
from an airport unless he lists each re
quired alternate airport in the flight 
release.
[Revision note: Based on § 42.388]

§ 125.517 Alternate airport for destina
tion; IFR or over-the-top.

(a) Except as provided in paragraph 
(b) of this section, each person releasing 
an airplane for operation urfder IFR or 
over-the-top shall list at least one alter
nate airport for each destination airport 
in the flight release.

(b) An alternate airport need not be 
designated for IFR or over-the-top op
erations where the airplane carries suffi
cient fuel to meet the requirements of 
§§ 125.531 and 125.533 for flights outside 
the 48 contiguous States and the District 
of Columbia over routes without an avail
able alternate airport for a particular 
airport of destination.

(c) For the purposes of paragraph (a) 
of this section, the weather requirements 
at the alternate airport must meet the 
requirements of the carrier’s or opera
tor’s operations specifications.

(d) No person may release a flight un
less he lists each required alternate air
port in the flight release.
[Revision note: Based on § 42.389]

§ 125.519 Alternate airport weather 
minimums.

No person may list an airport as an 
alternate airport in the flight release un
less the appropriate weather reports or 
forecasts, or any combination thereof, 
indicate that the ceilings and visibilities 
will be at or above the alternate weather 
minimums specified in the air carrier’s 
or commercial operator’s operations 
specifications, for that airport, when the 
flight arrives.
[Revision note: Based on § 42.390]

§ 125.521 Continuing flight in unsafe 
conditions.

Ca) No person may allow a flight to 
continue toward any airport to which it 
has been released if, in the opinion of the 
pilot in command, the flight cannot be 
completed safely, unless, in the opinion 
of the pilot in command, there is no 
safer procedure. In that event, con
tinuation toward that airport is an 
emergency situation as set forth in 
§ 125.467.

(b) I f  any instrument or item of 
eqùipment required under this chapter 
for the particular operation becomes in
operative en route, the pilot in command 
shall comply with the approved pro
cedures for such an occurrence as spec
ified in the air carrier’s' or commercial 
operator’s manual.
[Revision note: Based on § 42.391]
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§ 125.523 Operation in icing condi

tions.
(a) No person may release an airplane, 

continue to operate an airplane en route, 
or land an airplane if, in the opinion of 
the pilot in command, icing conditions 
are expected or met that might adversely 
affect the safety of the flight.

(b) No person may takeoff an air
plane when frost, snow, or ice is adher
ing to the wings, control surfaces, or pro
pellers of the airplane.
[Revision note: Based on § 42.392]

§ 125.525 Original flight re lea se ; 
amendment o f flight release.

(a) An air carrier or commercial op
erator may specify any airport, author
ized for the type of airplane as a destina
tion for the purpose of original flight 
release.

(b) No person may allow a flight to 
continue to an airport to which it has 
been released unless the weather condi
tions at an alternate airport that was 
specified in the flight release are fore
cast to be at or above the minimums 
specified in the operations specifications 
for that airport at the time the airplane 
would arrive there. However, the flight 
release may be amended en route to in
clude any alternate airport that is within 
the fuel range of the airplane as specified 
in §§ 125.531 through 125.535.

(c) No person may change an original 
destination or alternate airport that is 
specified in the original flight release to 
another airport while the airplane is en 
route unless the other airport is safe for 
that type of airplane and meets the re
quirements of §§ 125.501 through 125.541 
and 125.111 at the time of amendment 
of the flight release.

(d) Each person who amends a flight
release en route shall record that amend
ment. m
[Revision note: Based on § 42.393]

§ 125.531 Fuel supply: nonturbine and 
turbo-propeller-powered airplanes.

(a) Except as provided in paragraph 
(b) of this section, no person may re
lease for flight a nonturbine or turbo
propeller-powered airplane unless, con
sidering the wind and other weather 
conditions expected, it has enough fuel—

(1) To fly to and land at the airport to 
which it is released ;

(2) Thereafter, to fly to and land at 
the most distant alternate airport speci
fied in the flight release ; and

(3) Thereafter, to fly for 45 minutes.
(b) I f  the airplane is released under 

any of the following conditions it must 
carry enough fuel to fly for 30 minutes 
plus 15 percent of the total time required 
to fly at normal cruising fuel consump
tion to the airports specified in subpara
graphs ( 1) and (2 ) of paragraph (a) of 
this section, or to fly for 90 minutes at 
normal cruising fuel consumption, 
whichever is less :

(1) Prom the United States to an air
port outside thereof.

(2) To an airport within the United 
States from a place outside thereof.

(3) Prom any place to an airport with
in the State of Alaska or Hawaii or any 
possession of the United States.

(c) No person may release a non
turbine or turbo-propeller-powered air
plane to an airport for which an alter
nate is not specified under § 125.517(ar 
(2 ), unless it has enough fuel, consider
ing wind and other weather conditions 
expected, to fly to that airport and there
after to fly for three hours at normal 
cruising fuel consumption.
[Revision note: Based on § 42.396(a)]

§ 125.533 Fuel supply; turbine-powered
airplanes, other than turbo propeller.
(a) No person may release for flight 

or take off a turbine-powered airplane 
(other than a turbo-propeller airplane) 
unless, considering wind and other 
weather conditions expected, it has 
enough fuel to comply with § 125.531. 
However, for operations outside the 48 
contiguous States and the District of 
Columbia, the airplane must have enough 
fuel—

(1) To fly to and land at the airport 
to which it is released;

(2) Thereafter, to fly for a period of
10 percent of the total time required to 
fly from the airport of departure to, and 
land at, the airport to which it was 
released; ^  ,

(3) Thereafter, to fly to and land at 
the most distant alternate airport speci
fied in the flight release, if an alternate 
is required; and

(4) Thereafter, to fly for 30 minutes 
at holding speed at 1,500 feet above the 
alternate airport (or the destination air
port if no alternate is required) under 
standard temperature conditions.

(b) No person may release a turbine- 
powered airplane (other than a turbo
propeller airplane) to an airport for 
which an alternate is not specified under 
§ 125.517(a) (2) unless it has enough 
fuel, considering wind and other weather 
conditions expected, to fly to that air
port and thereafter to fly for at least two 
hours at normal cruising fuel consump
tion.

(c) The Administrator may amend 
the operations specifications of an air 
carrier or commercial operator to re
quire more fuel than any of the mini
mums stated In paragraph (a) or (b) 
of this section if he finds that additional 
fuel is necessary on a particular route 
in the interest of safety.
[Revision note: Based on § 42.396 (less ( a ) ) ]

§ 125.535 Factors for computing fuel 
required.

Each person computing fuel required 
for the purposes of this subpart shall 
consider the following:

(a) Wind and other weather condi
tions forecast.

(b) Anticipated traffic delays.
(c) One instrument approach and 

possible missed approach at destination.
(d) Any other conditions that may 

delay landing of the aircraft.
For the purposes of this section, required 
fuel is in addition to unusable fuel. 
[Revision note: Based on §42.397]

§ 125.537 Takeoff and landing weather 
' minimums: IFR : airplanes.

(a) Regardless of any clearance from 
ATC, if the reported ceiling or ground

visibility is less than that specified in the 
air carrier or commercial operator’s op
erations specifications, no pilot may—

(1) Take off an airplane under IFR; or
(2) Except as provided in paragraph

(c) of this section, land an airplane 
under IFR.

(b) Except as provided in paragraph
(c) of this section, no pilot may execute 
an instrument approach procedure if 
the latest reported ceiling or visibility 
is less than the landing minimums speci
fied in the air carrier or commercial 
operator’s operations specifications.

(c) I f  a pilot initiates an instrument 
approach procedure when the latest 
weather report indicates that the speci
fied ceiling and visibility minimums 
exist, and a later weather report indi
cating below minimum conditions is 
received after the airplane—

(Du Is on an ILS final approach and 
has passed the outer marker;

(2) Is on final approach using a radio 
range station or comparable facility, has 
passed the appropriate facility, and has 
reached the authorized minimum land
ing altitude; or

(3) Is on PAR final approach and has 
been turned over to the“ final approach 
controller;
the approach may be continued and a 
landing may be made, if the pilot in 
command finds, upon reaching the au
thorized landing minimum altitude, that 
actual weather conditions are at least 
equal to the minimums prescribed in the 
operations specifications.

(d) I f  the pilot in command of an air
plane has not served 100 hours as pilot 
in command in operations under this 
part or under Parts 121 or 123 of this 
chapter in the type of airplane he is 
operating, the ceiling and visibility land
ing minimums in the air carrier or com
mercial operator’s operations specifica
tions for airports are increased by 100 
feet and one-half mile, respectively. 
The ceiling and visibility minimums heed 
not be increased above those applicable 
to the airport when used as an alternate 
airport.
[Revision note: Based on § 42.406]

§ 125.539 Applicability of reported 
weather minimums.

In conducting operations under  
§ 125.537, the ceiling and visibility values 
in the main body of the latest weather 
report control for VFR and IFR takeoffs 
and landings and for instrument ap
proach'procedures on all runways of an 
airport. However, if the latest weather 
report, including an oral report from the 
control tower, contains a visibility value 
specified as runway visibility or runway 
visual range for a particular runway oi 
an airport, that specified value controls 
for VFR and IFR  landings and takeoffs 
and straight-in instrument approaches

[Revision note: Based on § 42.407]

§ 125.541 Flight altitude rules.
(a) General. Notwithstanding § 91-79 

or any rule applicable outside the United  
States, no person may operate an  air
plane below the minimums set forth i 
paragraphs (b) and (c) of this section,
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except when necessary for takeoff or 
landing, or except when, after consider
ing the character of the terrain, the 
quality and quantity of meteorological 
services, the navigational facilities avail
able, and other flight conditions, the 
Administrator prescribes other mini- 
mums for any route or part of a route 
where he finds that the safe conduct of 
the flight requires other altitudes. Out
side of the United States the minimums 
prescribed in this paragraph or para
graph (b) of this section are controlling 
unless higher minimums are prescribed 
in the air carrier or commercial opera
tor’s operations specifications or by the 
foreign country over which the airplane 
is operating.

(b) Day VFR operations. No person
may operate an airplane under VFR dur- 
ing the day at an altitude less than 1,000 
feet above the surface or less than 1,000 
feet from any mountain, hill, or other 
obstruction'to flight. «

(c) Night VFR, IFR , and over-the-top 
operations. No person may operate an 
airplane under IFR including over-the- 
top or at night under VFR at an altitude 
less than 1,000 feet above the highest 
obstacle within a horizontal distance of 
five miles from the center of the intended 
course, or, in designated mountainous 
areas, less than 2,000 feet above the high
est obstacle within a horizontal distance 
of five miles from the center of the in
tended course. However, any person 
operating an airplane under VFR at 
night in designated mountainous areas 
may operate over an approved lighted 
airway at a minimum altitude of 1,000 
feet above such an obstacle. Adherence 
to a flight altitude is not required during 
the time a flight is operating in accord
ance with paragraph (d) of this section.

(d) Day over-the-top operations below 
minimum en route altitudes. A  person 
may conduct day over-the-top operations 
in an airplane at flight altitudes lower 
than the minimum en route IFR  alti
tudes if—

(1) The operation is conducted at least
1,000 feet above the top of lower broken 
or overcast cloud cover;

(2) The top of the  ̂lower cloud cover 
is generally uniform and level;

(3) Flight visibility is at least five 
hides; and

(4) The base of any higher broken or 
overcast cloud cover is generally uniform 
and level and is at least 1,000 feet above 
the minimum en route IFR altitude for 
that route segment.
[Revision note: Based on § 42.408]

£ 8 125.543 Initial approach altitude.

(a) Except for over-the-top opera- 
turns conducted under § 125.541(d), 
J J » making an initial approach to a 
aaio navigation facility under IFR, no 

thoS0n i?ay descend an airplane below 
tini app̂ cable minimum altitude for ini- 

aPPr°ach (as specified in the instru- 
i it, 1 aPProach procedure for that facil- 
I ha«, uUntil arrival over that facility 
[ keen definitely established.
! on a «I ̂ ^en making an initial approach 
ho np htconducted under § 125.541(d), 

! nrAa„uSon begin an instrument ap- 
ch until his arrival over the radio

facility has been definitely established. 
When making an instrument approach 
under those circumstances, no person 
may fly an airplane at an altitude less 
than 1,000 feet above the top of the lower 
cloud cover or the minimum altitude de
termined by the Administrator for that 
part of the instrument approach pro
cedure, whichever is lower.
[Revision note: Based on §42.409]

§ 125.547 Load manifest.
Each air carrier And commercial op

erator is responsible for the preparation 
and accuracy of a load manifest form be
fore each takeoff. The form must be pre
pared for each flight by employees of the 
air carrier or commercial operator who 
have the duty of supervising the loading 
of airplanes and preparing the load man
ifest forms or by other qualified persons 
authorized by the air carrier or com
mercial operator and must be signed by 
the pilot in command.
[Revision note: Combines §§ 42.411 and 
42.504(b) ]

§ 125.549 Flight plan: VFR and IFR.
(a) No person may take off an air

plane unless the pilot in command has 
filed a flight plan, containing the ap
propriate information required by Part 
91 [New], with the nearest FAA com
munication station or appropriate mili
tary station or, when operating outside 
the United States, with other appropri
ate authority. However, if communica
tions facilities are not readily available, 
the pilot in command shall file the flight 
plan as soon as practicable after the air
plane is airborne. A flight plan must 
continue in effect for all parts of the 
flight.

(b) When flights are operated into 
military airports, the arrival or comple
tion notice required by § 91.83 may be 
filed with the appropriate airport con
trol tower or aeronautical communica
tion facility used for that airport. 
[Revision note: Based on § 42.412]

§ 125.561 Crewmember records: air
planes.

Each air carrier or commercial oper
ator of an airplane shall—

(a) Maintain at its principal opera
tions base, or at another location used 
by the air carrier or commercial opera
tor and approved by the Administrator, 
a current record of each crewmember 
that shows whether he complies with this 
chapter (e.g. proficiency and line checks, 
airplane qualifications, training, physi
cal examinations, and flight time rec
ords) ; and

(b) Record each action taken con
cerning the release from employment or 
the physical or professional disqualifica
tion of any flight crewmember, and keep 
the record for at least six months there
after.
[Revision note: Based on §42.501]

§ 125.565 Flight release form: air
planes.

(a) Except as provided in paragraph
(c) of this section, the flight release may 
be in any form but must contain at least 
the following information concerning 
each flight:

( ! )  Company or organization name.
(2) Make, model, and registration 

number of the airplane being used.
(3) fligh t or trip number, and date of 

flight.
(4) Name of each flight crewmember, 

flight attendant, and pilot designated 
as-pilot in command.

(5) Departure airport, -destination 
airports, alternate airports, and route.

(6 ) Minimum fuel supply (in gallons 
or pounds).

(7) A statement of the type of opera
tion, (e.g. IFR, V FR ).

(b) The airplane flight release must 
contain, or have attached to it, weather 
reports, available weather forecasts, or a 
combination thereof, for the destination 
airport, and alternate airports, that are 
the latest available at the time the re
lease is signed. It  may include any ad
ditional available weather reports or 
forecasts that the pilot in command con
siders necessary or desirable.

(c) Each certificated route air carrier 
operating under this part shall comply 
with the dispatch or flight release forms 
required for scheduled operations under
P a r t ____, ____, o r ____  (present Part
40, 41, or 46).
[Revision note: Based on §42.503]

§ 125.567 Load manifest: airplanes.
The load manifest must contain the 

following information concerning the 
airplane at takeoff time:

(a) The weight of the airplane, fuel 
and oil, cargo and baggage, passengers, 
and crewmembers.

(b) The maximum allowable weight 
for that flight that must not exceed the 
least of the following weights:

(1) Maximum a l l o w a b l e  takeoff 
weight for the runway intended to be 
used (including corrections for altitude 
and gradient, and wind and temperature 
conditions existing at the takeoff tim e).

(2) Maximum takeoff weight consid
ering anticipated fuel and oil consump
tion that allows compliance with appli
cable en route performance limitations.

(3) Maximum takeoff weight consid
ering anticipated fuel and oil consump
tion that allows compliance with the 
maximum authorized design landing 
weight limitations on arrival at thè des
tination airport.

(4) Maximum takeoff weight consid
ering anticipated fuel and oil consump
tion that allows compliance with land
ing distance limitations on arrival at the 
destination and alternate airports.

(c) The total weight computed under 
approved procedures.

(d) Evidence that the airplane is 
loaded according to an approved sched
ule that insures that the center of grav
ity is within approved limits.

(e) Names of passengers.
[Revision note: Based on § 42.504 (less (b ) ) ]

§ 125.569 Disposition o f load manifest, 
flight release, and flight plans: air
planes.

(a) H ie pilot in command of an air
plane shall carry in the airplane to its 
destination the original or a signed copy 
of the—

(1) Load manifest;
(2) Flight release;
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(3) Maintenance release;
(4) Pilot route certification; and
(5) Plight plan.
(b) I f  a flight originates at the princi

pal operations base of the air carrier or 
commercial operator, it shall retain at 
that base a signed copy of each document 
listed in paragraph (a ) of this section.

(c) I f  a flight originates at a place 
other than the principal operations base, 
the pilot in command (or other person 
authorized by the carrier or operator) 
shall, before or immediately after de
parture of the flight, mail signed copies 
of the documents listed in paragraph 
(a) of this section to the principal opera
tions base.

(d) The air carrier or commercial 
operator shall keep at its operations base 
either the original or a copy of the 
records required in this section for at 
least six months.
{Revision note: Based on § 42.505]

§ 125.571 Maintenance records: air
planes.

(a) Each air carrier and commercial 
operator shall keep, at its principal 
maintenance base, current records for 
its airplanes of total time in service, time 
since last overhaul, and time since last 
inspection, for each major component of 
each airframe, engine, propeller, and, 
where practicable, appliance.

(b) An air carrier or commercial op
erator may discontinue total time in 
service records if it shows that the serv
ice life of component parts is safely con
trolled by other means such as inspec
tion, overhaul, or parts retirement 
procedures. The Administrator may 
require the keeping of total time in serv
ice records for a part when he finds that 
other procedures will not safely limit the 
service life of that part.

(c) An airplane component for which 
complete records required by this sec
tion are not available may be placed in 
service if—

(1) It  is of a type for which total time 
in service records are not required by 
paragraph (b) of this section;

(2) Parts that the Administrator or 
manufacturer limits to a specific total 
time in service are retired and replaced 
by new parts; or

(3) It has been properly overhauled or 
rebuilt and the overhaul or rebuilding 
is recorded in the maintenance records. 
[Revision note: Based on § 42.506]

§ 125.573 Maintenance log: airplanes.
(a) Each person who takes action in 

the case of a reported or observed failure 
or malfunction of an airframe, engine, 
propeller, or appliance that is critical to 
the safety of flight shall make, or have 
made, a record of that action in the air
plane’s maintenance log.

(b) Each air carrier or commercial 
operator shall have an approved pro
cedure for keeping adequate copies of the 
record required in paragraph (a) of this 
section in the airplane in a place readily 
accessible to each flight crewmember and 
shall put that procedure in the air car
rier’s or commercial operator’s manual.

(c) The maintenance log must contain 
information from which the flight crew

may determine the time since the last 
overhaul of the airframe and engines. 
[Revision note: Based on § 42.507]

§ 125.575 Mechanical reliability re
ports: airplanes.

(a) Each air carrier and commercial 
operator shall report the occurrence or 
detection of each failure, malfunction, 
or defect concerning—

(1) Fires during flight and whether 
the related fire-warning system func
tioned properly;

(2) Fires during flight not protected 
by a related fire-warning system;

(3) False fire - warning during flight;
(4) An engine exhaust system that 

causes damage dining flight to the en
gine, adjacent structure, equipment, or 
components;

(5) An airplane component that 
causes accumulation or circulation of 
smoke, vapor, or toxic or noxious fumes 
in the crew compartment or passenger 
cabin during flight;

(6 ) Engine shutdown during flight 
because of flameout;

(7) Engine shutdown during flight 
when external damage to the engine or 
airplane structure occurs;

(8 ) Engine shutdown during flight due 
to foreign object ingestion or icing;

(9) Engine shutdown during flight of 
more than one engine;..

(10) A propeller feathering system or 
ability of the system to control overspeed 
during flight;

(11) A fuel or fuel-dumping system 
that affects fuel flow or causes hazardous 
leakage during flight;

(12) A landing gear extension or re
traction or opening or closing of landing 
gear doors during flight;

(13) Brake system components that 
result in loss of brake actuating force 
when the airplane is in motion on the 
ground;
. (14) An airplane structure that re
quires major repair;

(15) Cracks, permanent deformation, 
or corrosion of airplane structures, if 
more than the maximum acceptable to 
the manufacturer or the FAA; and

(16) Airplane components or systems 
that result in taking emergency actions 
during flight (except action to shutdown 
an engine),

(b) For the purpose of this section 
“during flight” means the period from 
the moment the airplane leaves the sur
face of the earth on takeoff until it 
touches down on landing.

(c) In addition to the reports required 
by paragraph (a) of this section, each 
air carrier and comihercial operator shall 
report any other failure, malfunction, or 
defect in an airplane that occurs or is 
detected at any time if, in its opinion, 
that failure, malfunction, or defect has 
endangered or may endanger the safe op
eration of an airplane used by it.

(d) Each air carrier and commercial 
operator shall send each report required 
by this section, in writing, covering each 
24-hour period beginning at 0900 hours 
local time of each day and ending at 0900 
hours local time on the next day, to the 
FAA maintenance inspector assigned to 
its operations. The report must be de

livered to him by 0900 hours local time 
on the following day. However, a report 
that is due on Saturday or Sunday may 
be delivered on the following Monday and 
one that is due on a holiday may be de
livered on the next workday.

(e) The air carrier or commercial 
operator shall transmit the reports re
quired by this section in a manner and on 
a form that is convenient to its system 
of communication and procedure, and 
shall include in the first daily report as 
much of the following as is available:

(1) Type and identification number of 
the airplane.

(2) The name of the air carrier or 
commercial operator.

(3) The date, flight number, and stage 
during which the incident occurred (e.g. 
preflight, takeoff, climb, cruise, descent, 
landing, and inspection).

(4) The emergency procedure effected 
(e.g. unscheduled landing and emergency 
descent).

(5) The nature of the failure, mal
function, or defect.

(6) Identification of the part and sys
tem involved, including available infor
mation pertaining to type designation of 
the major component and time since 
overhaul.

(7) Apparent cause of the failure, mal
function, or defect (e.g. wear, crack, de
sign deficiency, or personnel error).

(8) Whether the part was repaired, 
replaced, sent to the manufacturer, or 
other action taken.

(9) Whether the a i r p l a n e  was 
grounded.

(10) Other information necessary 
for identification, determination of seri
ousness, or corrective action.

(f )  Failures, malfunctions, or defects 
reported under the accident reporting 
provisions of 'Part 320 of chapter II of 
this title (regulations of the Civil Aero
nautics Board) need not be reported un
der this section.

(g) No person may withhold a report 
required by this section even though all 
information required in this section is 
not available.

(h ) When an air carrier or commercial 
operator gets additional information, in
cluding information from the manufac
turer or other agency, concerning a re
port required by this section, it shall 
expeditiously submit it as a supplement 
to^the first report and reference the date 
and place of submission of the first 
report.
[Revision note: Based on § 42.508]

§ 125.577 Mechanical interruption sum
mary report: airplanes.

Each air carrier and commercial oper
ator of an airplane shall regularly ana. 
promptly send a summary report on the: 
following occurrences to the Administra- 
tor:

(a) Each interruption to a flight, un
scheduled change of airplane en route, 
or unscheduled stop or diversion from 
a route, caused by known or suspectea 
mechanical difficulties or malfunctions 
that are not required to be reported un
der § 125.575. A

(b) The number of engines removes 
prematurely because of malfunctio ,
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failure, or defect, listed by make and 
model and the aircraft type in which it 
was installed.

(c) The number of propeller feather
ings in flight, listed by type of propeller 
and type of engine and airplane on which 
it was installed. Propeller featherings 
for training, demonstration, or flight 
check purposes need not be reported. 
[Revision note: Based on § 42.509]
§ 125.579 Alteration and repair reports : 

airplanes.
(a) Each air carrier and commercial 

operator shall, promptly upon its com
pletion, prepare a report of each major 
alteration or major repair of an air
frame, engine, propeller, or appliance, of 
an airplane operated by it.

(b) The air carrier or commercial 
operator shall submit a copy of each re
port of a major alteration to, and shall 
keep a copy of each report of a major re
pair available for inspection by, the rep
resentative of the Administrator who is 
assigned to it.
[Revision note: Based on § 42.510]
§125.581 Maintenance release: air

planes.
(a) When a maintenance organization 

releases an airplane to flight operations, 
a maintenance inspector or a person au
thorized by the inspection organization 
of the air carrier or commercial opera
tor shall prepare and sign a maintenance 
release certifying that the airplane is 
airworthy.

(b) If a maintenance release form is 
used, the air carrier or commercial oper
ator shall give a copy to the pilot in 
command and shall keep an appropriate 
record for at least two months.
[Revision note:. Based oh §42.511]

§ 125.583 Retention o f contracts and 
amendments : commercial operator.

Each commercial operator shall keep a 
copy of each written contract under 
which it provides services as a commer
cial operator for a period of at least one 
year after the date of execution of the 
contract. In the case of an oral con
tract, it shall keep a memorandum stat
ing its elements, and of any amendments 
to it, for a period of at least one year 
after the execution of that contract or 
change.
[Revision note: Based on § 42.513]
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