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TITLE 5— ADMINISTRATIVE 
PERSONNEL

Chapter I— Civil Service Commission
Part 20—R etention P reference R egu

lations for Use in  R eduction in  
Force

MISCELLANEOUS AMENDMENTS
1. Effective upon publication in the 

Federal Register, § 20.5 (f) is amended 
to read as follows:

§ 20.5 Actions. * * *
(f) Exceptions. An exception to the 

regular order of selection or to the pro
visions of this section governing actions 
in a reduction in force may be made only 
when necessary to retain an employee 
engaged on necessary duties which can
not be taken over without undue inter
ruption to the activity, by an employee 
with higher retention standing. In such 
Cases, each employee affected adversely 
by the exception must be notified of the 
reasons and of his right to appeal to the 
Commission for a review of such reasons: 
Provided, That until December 31, 1955, 
in the liquidation of U. S. Army Forces, 
Austria, an individual notice will not be 
required to employees adversely affected. 
The reasons for deviation from the nor
mal order of selection shall be recorded 
on the retention register which will be 
available for inspection by all employees. 
All employees shall be advised of their 
right to appeal such deviation from the 
normal order of selection by which they 
are adversely affected.

2. Effective upon publication in the 
Federal Register, § 20.6 (a) is amended 
to read as follows:

§ 20.6 Notice to employees—(a) Pro
posed action. Each employee who is to 
be separated from the rolls, furloughed 
for more than thirty (30) days, or re
duced in grade or pay, in a reduction in 
force, under the regulations in this part, 
shall be given a notice in writing, stat
ing specifically the action proposed in 
his case and the reasons therefor, at 
least thirty (30) days, and not more than 
ninety (90) days, except as provided in 
Paragraph (e) of this section, in advance 
of the effective date of the action: Pro
vided, That until December 31, 1955, in 
the liquidation of U. S. Army Forces, 
Austria, advance notices of reduction in

force may be issued without regard to 
whether their effective date occurs more 
than ninety (90) days after issuance of 
the notice.

3. Effective upon publication in the 
F ederal R egister, § 20.8 (b) is amended 
to read as follows:

§ 20.8 Special regulations relating to 
consolidation and liquidations. * * *

(b) Whenever it has been determined 
that all positions in the entire agency or 
an entire competitive area are to be 
abolished within a period of three (3) 
months or less, actions may be taken 
with regard to individual employees in 
any retention subgroup at administra
tive discretion: Provided, That until 
December 31, 1955, in the liquidation of 
U. S. Army Forces, Austria, action may 
be taken to select employees for reduc
tion in force action without regard to 
relative ranking by retention credits even 
though the period of liquidation may 
exceed three (3) months. Employees 
reached for separation under this para
graph shall be given individual notices in 
writing conforming generally to the 
notice requirements under § 20.6 but con
taining a statement of the authority 
which requires the liquidation and of 
the time period in which the liquidation 
is to be accomplished.
(Secs. 11, 19, 58 Stat. 390, 391; 5 U. S. C. 
860, 868)

United States Civil Serv
ice . Commission,

[seal] Wm . C. Hull,
Executive Assistant.

[F. R. Doc. 55-5557; Filed, July 11, 1955;
8:46 a. m.]

P art 27—Exclusion F rom P rovisions of 
the F ederal Employees P ay Act of 
1945, as amended, and the Classifica
tion Act of 1949, as Amended, and 
Establishment of Maximum Stipends 
for Positions in  G overnment Hospi
tals F illed by Student or R esident 
T rainees

department of health, education, and 
welfare; student practical nurses

1. Effective July 1, 1955, the item set 
out below is added to § 27.1 :
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[F. R. Doc. 55-5571; Filed, July 11, 1955; 

8:49 a. m.]

TITLE 6— AGRICULTURAL CREDIT
Chapter V— Agricultural Marketing 

Service, Department of Agriculture 
P art 502—Special School Milk  P rogram

REVISION OF PART

Regulations are hereby revised and re
issued for the operation of a Special 
School Milk Program, pursuant to the 
authority contained in section 201 (c) 
of the Agricultural Act of 1949, as 
amended by section 204, of the Agricul
tural Act of 1954.
Sec.
502.200 General purpose and scope.
502.201 Administration.
502.202 Advance of funds to States.
502.203 Accounting for program funds by

States.
502.204 Use of funds.
502.205 Agreements between CCC and State

Agencies.
502.206 Agreements between State Agencies

and schools.
502.207 Agreements between CCC and pri

vate schools.
502.203 Reimbursement»
502.209 Pricing by schools.
502.210 Requirements for school participa

tion.
502.211 Effective dates for reimbursement.
502.212 Administrative analyses and audits.
502.213 State agency records and reports.
502.214 Investigations.
502.215 Overclaims.
502.216 Definitions.
502.217 Miscellaneous provisions.
502.218 Program information.

Authority: §§ 502.200 to 502.218 issued un
der sec. 4, 62 Stat. 1070, 15 U. S. C. 714b. In
terpret or apply sec. 201, 63 Stat. 1052, sec. 
204, 68 Stat. 899, 7 U. S. C. 1446.

§ 502.200 General purpose and scope. 
This part announces the policies and 
prescribes the general regulations with 
respect to the operation of the Special 
School Milk Program under section 201
(c) of the Agricultural Act of 1949, as 
amended, and sets forth the general re
quirements for participation in the pro
gram beginning July 1, 1955. The per
tinent part of section 201 (c) reads as 
follows :

Beginning September 1, 1954, and ending 
June 30, 1956, not to exceed $50,000,000 an
nually of funds of the Commodity Credit 
Corporation shall be used to increase the 
consumption of fluid milk by children in 
non-profit schools of high school grade and 
under.

____ 4935

__  4939,4940
_______  4940

___ _ 4940

4959
.___.___  4942
_______ 4960

4973
4973
4973

___ 4.'042, 4943

4944
4944

Student practical nurses, Department of 
Health, Education, and Welfare, one year 
approved training.

2. Effective July 1, 1955, the item set 
out below is added to section 27.2.
% 1 27.2 Maximum stipends prescribed.

w  ̂» ^ en  ̂ Prac« cal nurses, Department of 
Health, Education, and Welfare.

§ 592.201 Administration. Within 
the United States Department of Agri
culture, the Agricultural Marketing 
Service (hereinafter referred to as AMS) 
shall be responsible for administration 
of the Special School Milk Program and 
shall act for and on behalf of the Com
modity Credit Corporation (hereinafter 
referred to as CCC). Responsibility for

the administration of the program in 
schools within the various States, in
cluding the District of Columbia, shall 
be in the educational agency of the State 
(hereinafter referred to as the State 
Agency). In the event the laws of any 
State prohibit the State Agency from 
disbursing funds to any class of schools 
(hereinafter referred to as private 
schools), AMS shall administer the pro
gram in such schools.

§ 502.202 Advance of funds to States.
(a) AMS shall initially apportion at 
least 75 percent of the funds made avail
able to AMS by CCC among the States 
on the basis of the apportionment for
mula set forth in section 4 of the Na
tional School Lunch Act. These funds 
shall be advanced to the States on a 
quarterly basis.

(b) AMS reserves the right to request 
any State Agency to justify its need for 
additional funds prior to the advance
ment of the fourth quarterly payment. 
In  the event that a State Agency does 
not justify the need for all or a por
tion of its fourth quarterly payment, it 
shall notify AMS of the amount it is 
unable to use. At the same time, it 
shall release to AMS unneeded amounts 
of any of the funds previously advanced 
to it.

(c) In the event that a State Agency 
justifies the need for funds in excess of 
its initial apportionment, AMS shall 
provide additional funds up to an 
amount equal to the State’s share of any 
funds withheld by AMS, as determined 
by use of the formula cited in this sec
tion.

(d) Any portion of a State’s share of 
funds that it is unable to use shall, after 
return to the Department, be made 
available to other States which have 
justified a need for additional funds.

(e) Following the close of the Federal 
fiscal year, any funds advanced to a 
State that remain unobligated under 
the Special School Milk Program shall 
be returned to AMS within 30 days after 
a demand is made by AMS. The State 
shall also pay to AMS any interest paid 
or credited to it by reason of the de
posit of any returned funds.

(f) A part of the funds available under 
the formula cited in this section to any 
State unable to disburse funds to private 
schools shall be reserved by AMS, on 
the basis of the comparative enrollments 
in public and private schools within the 
State, for direct disbursement by AMS to 
private schools within such States.

§ 502.203 Accounting for program 
funds by States. The State Agency 
shall maintain a separate account of 
all Federal funds advanced to it under 
the program and shall .maintain a cur
rent record of payments made to schools 
and the unexpended balance remaining 
on hand. All payments made from such 
funds shall be made only upon properly 
certified vouchers.

§ 502.204 Use of funds. Funds made 
available under this program shall be 
used to encourage the increased con
sumption of milk through reimburse
ment payments to schools in connection 
with the purchase of milk for service to 
children in schools.
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§ 502.205 Agreements between CCC 
and State Agencies. CCC shall enter 
into agreements with State Agencies for 
the administration of the program 
within the States.

§ 502.206 Agreements between State 
Agencies and schools. State Agencies 
shall enter into written agreements with 
schools setting forth the terms and con
ditions under which the State Agencies 
will reimburse the schools, in connection 
with the purchase of milk for service to 
children in the schools. Such agree
ments shall contain, as a minimum, the 
requirements of § 502.210.

§ 502.207 Agreements between CCC 
and private schools. In those States in 
which AMS will administer the program 
in private schools, CCC shall enter into 
written agreements with such private 
schools, setting forth the terms and con
ditions under which AMS will reimburse 
the schools in connection with the pur
chase of milk for service to children in 
the schools.

§ 502.208 Reimbursement, (a) Re
imbursement to schools serving Type A 
or B lunches under the National School 
Lunch Program shall be made for milk 
purchased for service to children, except 
that reimbursement shall not be made 
for the first half pint of milk served as 
part of a Type A or a Type B lunch. The 
maximum reimbursement rate for such 
schools shall be 4 cents per half pint. 
For all other schools the maximum re
imbursement rate shall be 3 cents per 
half pint for milk purchased for service 
to children.

(b) Less-than-maximum rates of re
imbursement shall be assigned, or as
signed rates shall be adjusted, if circum
stances indicate such action is advisable.

(c) In schools operating a food serv
ice outside the National School Lunch 
Program, a portion of the milk served to 
children may be excluded from reim
bursement if such action is deemed 
advisable in order to encourage the 
continued expansion of the service of 
complete noonday lunches.

(d) Schools operating the program in 
more than one school attendance unit 
may be regarded as a single school or 
as individual schools for reimbursement 
purposes. If regarded as a single school, 
reimbursement shall not be made at a 
rate in excess of 3 cents per half pint 
unless all units are serving Type A or 
Type B meals under the National School 
Lunch Program.

(e) A boarding or institutional school 
serving more than one meal a day shall, 
at the time it applies for participation, 
submit for approval the methods and 
practices under which it plans to en
courage increased consumption of milk 
by children.

§ 502.209 Pricing by schools. Maxi
mum use of the reimbursement pay
ments received under this program shall 
be made by schools to reduce the price 
of separate servings of milk to children. 
Schools shall reflect the full amount of 
such payments in reduced prices to chil
dren below the cost of the milk to the 
school, except that such payments may 
be used by schools to defray within-
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school distribution costs. Within-school 
distribution costs shall not .exceed one 
cent per half pint. Exceptions to this 
provision may be granted in instances 
where schools can provide sufficient jus
tification of the need for a within-school 
distribution cost margin fractionally 
above one cent; and such exceptions 
shall be subject to periodic reviews.

§ 502.210 Requirements for school 
participation, (a) Any nonprofit school 
is eligible to apply for participation in 
the Special School Milk Program. Ap
plication for participation shall be writ
ten and shall be made to the State 
Agency, except that in those States in 
which AMS administers the program in 
private schools, application shall be 
made to AMS. In approving the appli
cation, the State Agency or AMS shall 
designate the effective date on which the 
school may begin operations.

(b) Schools participating in the pro
gram shall meet the following minimum 
requirements, which requirements shall 
be included in the agreements entered 
into betweeen the schools and State 
Agencies and between the private schools 
and CCC:

(1) Conduct a nonprofit food service 
in the school, or in the event no other 
food service is maintained by the school, 
conduct a nonprofit milk service in the 
school;

(2) Claim reimbursement only for 
milk as defined in this part;

(3) Use reimbursement payments to 
reduce prices in accordance with provi
sions of § 502.209;

(4) Submit monthly claims for reim
bursement in accordance with proce
dural requirements established by AMS; 
and

(5) Maintain such records and fur
nish such reports and documents as are 
prescribed by the State Agency or by 
AMS. All invoices, receipts and records 
pertaining to the Special School Milk 
Program shall be maintained for a pe
riod of three years after the end of each 
Federal fiscal year’s operations. Rec
ords shall be made available for audit 
purposes to the State Agency and AMS, 
or to AMS in the case of a private school 
which contracts directly with CCC.

§ 502.211 Effective dates for reim
bursement. The State Agency or AMS 
may grant written approval to any 
school to begin operations under this 
pi’ogram prior to the processing of the 
school’s application. Such approval 
shall be attached to the application. Re
imbursement shall be made for any milk 
served in accordance with the require
ments of this part from the date upon 
which the school was authorized to begin 
operations: Provided, however, That no 
reimbursement shall be made for milk 
that was served more than 30 days prior 
to the receipt of the school’s application 
by the State Agency or AMS: Provided, 
further, That in no event shall reim
bursement be made by any State Agency 
for milk served prior to the effective date 
of the State Agency’s agreement with 
CCC.

§ 502.212 Administrative analyses and 
audits. The State Agency shall provide 
AMS with full opportunity to conduct

administrative analyses and audits of all 
operations of the State Agency under 
this program. The State Agency shall 
make available its records, including the 
receipt and expenditure of funds under 
the program, upon reasonable request by 
AMS. AMS shall also have the right 
to make audits of the records and oper
ations of any participating school.

§ 502.213 State Agency reports and 
records. Within 30 days after the end of 
each calendar month, the State Agency 
shall make a report to AMS concerning 
the operation of the Special School Milk 
Program for that month, on a form pro
vided by AMS. The State Agency shall 
maintain for a period of three years 
after the end of each Federal fiscal 
year’s operations, all records pertaining 
to the Special School Milk Program.

§ 502.214 Investigations. The State 
Agency shall promptly investigate all 
complaints received or irregularities 
noted in connection with the operation 
of the Special School Milk Program in 
participating schools and shall take ap
propriate action to correct any irregu
larities.

§ 502.215 Overclaims. Overclaims 
made by schools which may be dis
covered during audits, administrative 
visits, or by other means, shall be col
lected from the school either by direct 
refund or by deduction from subse
quently filed claims. Any amounts thus 
recovered by the State Agency may be 
used to pay other claims of the same 
Federal fiscal year. However, if re
covery is not made by the State Agency 
until after all claims of the Federal fiscal 
year have been paid at the assigned rate, 
the amounts so recovered shall be re
turned to AMS.

§ 502.216 Definitions—(a) St at e .
The 48 States and the District of 
Columbia.

(b) Nonprofit school. (1) Any school 
which is a public school of high school 
grade and under within the definition 
of the statutes of the State, and

(2) Any private school of high school 
grade and under exempt from income 
tax under the Internal Revenue Code, as 
amended. The term “school” as used in 
this part includes, where applicable, the 
authorized sponsoring agency which 
has entered into the Special School Milk 
Program agreement for the school.

(c) Nonprofit food or milk service. 
Food or milk service maintained by or 
on behalf of the school for the benefit of 
the children, all of the income from 
which is used solely for the operation or 
improvement of such food or milk 
service.

(d) Milk. Fluid whole milk, flavored 
or -unflavored, which meets the State 
and local standards for unflavored whole 
milk as to butterfat content and sanita
tion.

(e) Cost of milk. The purchase price 
paid by the school to the milk distributor 
for milk delivered to the school. This 
does not include any amount paid to the 
milk distributor for the rental of or in
stallment purchase of milk service 
equipment.

(f) Within-school distribution costs. 
Direct expenses incurred by the school
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in connection with the sale, handling 
and service of milk. This may include 
expenses incident to acquisition or rental 
of necessary milk service equipment.

§ 502.217 Miscellaneous provisions—
(a) Disqualifications and compliance 
clause. Any State Agency or any school 
participating in the Special School Milk 
Program may be disqualified by AMS 
from future participation if it fails to 
comply with the provisions of the regu
lations in this part, its agreement with 
CCC or the State Agency, or other perti
nent rules, regulations or instructions. 
This does not preclude the possibility of 
other action being taken through other 
means available where considered nec
essary by AMS. Fraud in the payment 
of, or claiming for, reimbursement under 
the Special School Milk Program will 
be prosecuted under applicable Federal 
statutes. If any part of the money re
ceived by the State Agency in connection 
with the Special School Milk Program, 
by any improper or negligent action, is 
diminished, lost, misapplied, or diverted 
from the program by the State Agency, 
or by any school to which funds are dis
bursed, AMS may order such money to 
be replaced with funds from sources 
within the State and, until replaced, may 
direct that no subsequent payments 
shall be made to the State Agency or to 
such school. The State Agency shall 
have full opportunity to submit addi
tional evidence, explanation or informa
tion concerning instances of noncompli
ance or diversion of funds, before AMS 
makes its final determination in such 
cases. :

(b) Saving clause. AMS may waive, 
withdraw, or amend, a t any time, any or 
all of the provisions of this part: Pro
vided, however, That such action shall 
not be taken without prior notice to the 
State Agency.

§ 502.218 P r o g r a m  information. 
Schools desiring information concern
ing or applying for participation in the 
Special School Milk Program should 
make a written request to their State 
educational agency, except as provided 
for below:

(a) Private schools in the States of 
Delaware, Maine, Maryland, New Jersey, 
Pennsylvania, and West Virginia should 
make written requests to:

Pood Distribution Division, AMS, United 
States Department of Agriculture, 139 Centre 
Street, Room 506, New York 13, N. Y.

(b) Private schools in the States of 
Alabama, Florida, South Carolina, Ten
nessee, and Virginia should make written 
requests to:

Food Distribution Division, AMS, United 
States Department of Agriculture, 50 Seventh 
Street NE, Room 252, Atlanta, Ga.

(c) Private schools in the States of 
Iowa, Michigan, Minnesota, Nebraska, 
North Dakota, Ohio, South Dakota, and 
Wisconsin should make written requests to:

Food Distribution Division, AMS, United 
States Department of Agriculture, 226 West 
Jackson Boulevard, Room 1412, Chicago 6,

(d) Private schools in the States of 
Arkansas and Colorado should make 
written requests to:

Food Distribution Division, AMS, United 
States Department of Agriculture, 1114 Com
merce Street, Room 1812, Dallas 2, Tex.

(e) Private schools in the States of 
Arizona, Idaho, Montana, Nevada, Utah 
and Washington should make written 
requests to:

Food Distribution Division, AMS, United 
States Department of Agriculture, Room 404, 
Appraisers Building, 630 Sansome Street, San 
Francisco 11, Calif.

Effective date. This part, as revised, 
shall become effective July 1, 1955.

Issued: July 6, 1955.
[seal] E arl L. B utz,

Assistant Secretary of Agriculture.
[F. R. Doc. 55-5560; Filed, July 11, 1955; 

8:46 a. m.]

TITLE 4— ACCOUNTS
Chapter I—-General Accounting Office 

[Gen. Reg. 123]
P art 7—P a s s e n g e r  T ransportation 

Services for the Account of the 
United States

Correction
In Federal Register Document 55-5341, 

appearing at page 4701 of the issue for 
Saturday, July 2, 1955, the following 
changes should be made: In the list in 
§ 7.6 the footnote designator 2, following 
Forms 1169b and 1169c, should read “1”; 
footnote 2 should be deleted.

TITLE 7— AGRICULTURE
Chapter III— Agricultural Research 

Service, Department of Agriculture
P art 301—Domestic Quarantine Notices

SUBPART— PIN K  BOLLWORM

On June 2, 1955, there was published 
in the Federal R egister (20 F. R. 3850) 
a notice of proposed rule making con
cerning amendments of the pink boll- 
worm quarantine and the regulations 
thereunder (7 CFR, 1953 Supp. 301.52,
301.52- 1 et seq., as amended, 19 F. R. 
1787, 3809). After due consideration of 
all relevant matters presented, and un
der the authority of sections 8 and 9 of 
the Plant Quarantine Act of August 20, 
1912, as amended (7 U. S. C. 161, 162) 
and section 3 of the Insect Pest Act of 
March 3, 1905 (7 U. S. C. 143), the 
quarantine and supplementary regula
tions, are hereby revised to read as 
follows:

QUARANTINE
Sec.
301.52 Notice of quarantine.

REGULATIONS

301.52- 1 Definitions.
301.52- 2 Regulated area.
301.52- 3 Regulated articles.
301.52- 4 Unregulated movement of cer

tain regulated articles.
301.52- 5 Conditions governing movement

of regulated articles.
301.52- 6 Limited permits; designation of

plants.
301.52- 7 Articles originating outside the

regulated area.
301.52- 8 Cleaning or treating require

ments for articles when con
taminated.

Sec.
301.52- 9 Dealer-carrier permits.
301.52- 10 Cancellation of certificates and

permits.
301.52- 11 Authorization of alternate treat

ments.
301.52- 12 General certification, marking

and labeling provisions.
301.52- 13 Shipments for scientific purposes.

Authority: §§ 301.52 to 301.52-13 issued 
under sec. 1, 3, 33 Stat. 1269, 1270, sec. 9, 37 
Stat. 318; 7 U. S. C. 141, 143, 162. Interpret 
or apply sec. 8, 37 Stat. 318, as amended;
7 U. S. C. 161.

QUARANTINE

§ 301.52 Notice of quarantine. Under 
the authority conferred by section 8 of 
the Plant Quarantine Act of August 20, 
1912, as amended (7 U. S. C. 161) and. 
after public hearings as required there
under, the States of Arizona, Arkansas, 
Louisiana, New Mexico, Oklahoma, and 
Texas are hereby quarantined to prevent 
the spread of the pink bollworm, and 
under the authority contained in said 
Plant Quarantine Act (7 U. S. C. 151 
et seq.) and in the Insect Pest Act of 
March 3, 1905 (7 U. S. C. 141 et seq.), 
the regulations hereinafter set forth shall 
govern the movement of pink bollworms 
and carriers thereof. Hereafter (a) 
okra and kenaf, including all parts of 
the plants; (b) cotton and wild cotton, 
including all parts of both cotton and 
wild cotton plants, seed cotton, cotton 
lint, linters, waste products, including 
motes, derived from the milling of cot
tonseed, gin waste, gin trash, all other 
forms of unmanufactured cotton fiber, 
cottonseed, cottonseed hulls, cottonseed 
cake, and cottonseed meal; (c) bagging 
and other containers and wrappers for 
cotton and cotton products; (d) railway 
cars, trucks, and other means of trans
portation which have been used in con
veying regulated cotton or cotton 
products or which are contaminated 
therewith or with live pink bollworms; 
and (e) when contaminated with live 
pink bollworms or regulated cotton or 
cotton products, any other commodities, 
including picking, ginning, and oil mill 
equipment and other cotton processing 
machinery and cotton harvesting ma
chinery, other farm equipment, farm 
household goods, and farm products; 
shall not be shipped, offered for ship
ment to a common carrier, received for 
transportation or transported by a com
mon carrier, or carried, transported, 
moved, or allowed to be moved by any 
person from any of said quarantined 
States into or through any other State 
or Territory or District of the United 
States in manner or method or under 
conditions other than those prescribed 
in the regulations hereinafter made and 
amendments thereto: Provided, That the 
requirements of this quarantine and of 
the rules and regulations supplemental 
heretò are hereby limited to the area in 
a quarantined State which is now, or 
which may hereafter be designated by 
the Administrator of the Agricultural 
Research Service as coming within the 
regulated area, as long as, in the judg
ment of the said Administrator, the 
enforcement of the said rules and regula
tions as to such regulated area shall be 
adequate to prevent the spread of the 
pink bollworm, except that such limita-
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tion is further conditioned upon the af
fected State or States providing for and 
enforcing control of the intrastate move
ment of the regulated articles under the 
same conditions as those which apply 
to their interstate movement under the 
provisions of the currently existing Fed
eral quarantine regulations, and upon 
their enforcing such control and sanita
tion measures with respect to such area 
or portions thereof as, in the judgment 
of the said Administrator, shall be 
deemed adequate to prevent the intra
state spread therefrom of the said insect 
infestation: Provided further, That 
whenever the Chief of the. Plant Pest 
Control Branch shall find that facts 
exist as to pest risk involved in the 
movement of one or more of the articles 
to which the regulations supplemental 
hereto apply, making it safe to modify, 
by making less stringent, the require
ments contained in any such regulations, 
he shall set forth and publish such find
ing in administrative instructions, speci
fying the manner in which the applica
ble regulations should be made less 
stringent, whereupon such modification 
shall become effective, for such period 
and for such portion of the regulated 
area and for such article or articles as 
shall be specified in said administrative 
instructions.

REGULATIONS

§ 301.52-1 Definitions. For the pur
poses of the regulations in this subpart 
the following words, names, and terms 
shall be construed respectively to mean:

(a) Pink bolhoorm. The insect known 
as the pink bollworm of cotton (Pec- 
tinophora gossypiella Saund.), in any 
stage of development.

(b) Cotton. All parts of cotton and 
wild cotton plants of the genera Gos- 
sypium and Thurberia, except cotton 
products.

(c) Cotton products. Seed cotton, 
cotton lint, linters, oil mill waste, gin 
waste, gin trash, all other forms of un
manufactured cotton fiber, cottonseed, 
cottonseed hulls, cottonseed cake, and 
cottonseed meal.

(d) Seed cotton. All forms of cotton 
lint from which the seed has not been 
separated.

(e) Lint. All forms of raw ginned 
cotton except linters and waste.

(f) Linters. All forms of unmanu
factured cotton fiber separated from 
cottonseed after the lint has been re
moved, other than waste.

(g) Gin waste. All forms of unmanu
factured waste cotton fiber (including 
gin motes) resulting from the ginning 
of seed cotton.

(h) Oil mill waste. Waste products, 
including motes, derived from the mill
ing of cottonseed.

(i) Gin trash. All of the material 
produced during the cleaning and gin
ning of seed cotton, hollies or snapped 
cotton except the lint, cottonseed, and 
gin waste.

(j) Okra (.Hibiscus esculentus). All 
parts of okra plants, including seeds and 
edible and dry pods.

(k) Kenaf (Hibiscus cannabinus L.). 
All parts of kenaf plants, including seeds 
and pods.

RULES AND REGULATIONS
(l) Regulated articles. Products and 

articles that may move under the regu
lation in this subpart.

(m) Approved. Officially sanctioned 
by the Chief of the Plant Pest Control 
Branch.

(n) Certificate. An approved docu
ment issued by an inspector evidencing 
the apparent freedom of regulated arti
cles from the pink bollworm.

(o) Limited permit. An approved 
document issued by an inspector to al
low movement of noncertified, regulated 
articles to or from approved gins, oil 
mills, or processing or manufacturing 
plants.

(p) Dealer-carrier permit. An ap
proved document issued to persons en
gaged in ginning, manufacturing, proc
essing, or handling regulated articles 
for subsequent movement from or within 
the regulated area, or to persons mov
ing regulated articles from or within 
the regulated area.

(q) Infestation (infested). The pres
ence of the pink bollworm. (“Infested” 
shall be construed accordingly.)

(r) Moved (movement and move). 
Shipped, offered for shipment to a com
mon carrier, received for transportation 
or transported by a common carrier, or 
carried, transported, moved, or allowed 
to be moved by any person from any 
part of the regulated area in any State, 
into or through any other State, Terri
tory, or District of the United States. 
(“Movement” and “move” shall be con
strued accordingly.)

(s) Chief of the Branch. The Chief 
of the Plant Pest Control Branch.

(t) Inspector. An inspector of the 
United States Department of Agricul
ture.

(u) Heat treatment. Treatment of 
cottonseed at an approved.plant whereby 
the cottonseed is heated to a tempera
ture of 150° F. for a minimum period of 
30 seconds, under the supervision of an 
inspector, and subsequently protected 
from contamination.

(v) Alternate treatment. A treat
ment applied under the observation of 
an inspector in accordance with methods 
selected by him from administratively 
authorized procedures known to be effec
tive under the conditions applied.

§ 301.52-2 Regulated area. The fol
lowing are hereby designated as a single, 
continuous regulated area within the 
meaning of the regulations in this sub
part:

Arizona. Counties of Cochise, Graham, 
Greenlee, and Santa Cruz, and all of Pima 
County except that portion lying west of the 
west line of Range 9 East.

Arkansas. Counties of Calhoun, Clark, 
Columbia, Conway, Crawford, Dallas, Frank
lin, Garland, Hempstead, Hot. Springs, How
ard, Johnson, Lafayette, Little River, Logan, 
Miller, Montgomery, Nevada, Ouachita, 
Perry, Pike, Polk, Pope, Scott, Sebastian, 
Sevier, Union, and Yell.

Louisiana. Parishes of Allen, Beauregard, 
Bienville, Bossier, Caddo, Calcasieu, Cam
eron, Claiborne, De Soto, Jefferson Davis, 
Lincoln, Natchitoches, Red River, Sabine, 
Union, Vermilion, Vernon, and Webster.

New Mexico. Counties of Catron, Chaves, 
Curry, De Baca, Dona Ana, Eddy, Grant, 
Hidalgo, Lea, Luna, Otero, Quay, Roosevelt, 
Sierra, Socorro, and Valencia.

Oklahoma. The entire State.
Texas. The entire State.

§ 301.52—3 Regulated articles. The 
following shall not be moved from or 
within the regulated ~ area except as 
hereinafter provided: cotton; cotton 
products; okra; kenaf; bagging and 
other containers and wrappers for 
cotton and cotton products; railway 
cars, trucks, and other means of trans
portation which have been used in con
veying regulated cotton or cotton 
products or which are contaminated 
therewith or with live pink bollworms; 
and, when contaminated with live pink 
bollworms or regulated cotton or cotton 
products, any other commodities, in
cluding picking, ginning, and oil mill 
equipment and other cotton processing 
machinery and -cotton harvesting ma
chinery, other farm equipment, farm 
household goods, and farm products. 
Live pink bollworms shall not be re
moved from any State, or Territory or 
the District of Columbia into any other 
State, or Territory, or the District of 
Columbia, except as hereinafter pro
vided.

§ 301.52-4 Unregulated movement of 
certain regulated articles. No restric
tions are imposed on the movement 
within the regulated area of baled or 
unbaled lint, cottonseed cake, and cot
tonseed meal; nor upon the movement 
to any destination of samples, of lint and 
linters of the usual trade size: Provided, 
That the bales of lint or linters from 
which the samples have been taken have 
been produced in an approved gin or 
oil mill and the samples have been sub
sequently protected from contamination; 
nor upon the movement to any desti
nation of bagging and other containers 
and wrappers for cotton and cotton 
products not contaminated with either 
live pink bollworms, or regulated cotton 
or cotton products; nor upon the move
ment to any destination of any means 
of transportation which have been used 
in conveying regulated cotton or cotton 
products but are not within § 301.52-8, 
except as otherwise provided in § 301.52-5
(d) (2) (iv).

§ 301.52-5 Conditions g o v e r n i n g  
movement of regulated articles—(a) 
Seed cotton. Seed cotton produced in 
the regulated area may be moved within 
or from such area without limited permit 
or certificate, if destined to another point 
within the regulated area or to a con
tiguous nonregulated area, solely for 
ginning at a gin approved to receive such 
seed cotton.

(b) Baled lint. Baled lint produced 
at approved gins in the regulated area 
may be moved from the regulated area 
to a nonregulated area under a certifi
cate if it has been given standard or 
equivalent compression at an approved 
plant or has been given approved fumi
gation under the supervision of an in
spector and has been subsequently 
protected from contamination. For the 
purposes of such compression, baled lint 
may be moved under limited permit to 
an approved plant in an adjacent non
regulated area.

(c) Baled linters. (1) Baled linters 
produced at an approved plant from cot
tonseed that has received an approved 
treatment and has been subsequently 
protected from contamination may be
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moved from the regulated area to any 
destination under a certificate.

(2) Baled linters produced at an ap-, 
proved plant from untreated cottonseed 
and given standard or equivalent com
pression at an approved plant or other 
approved treatment and subsequently 
protected from contamination may be 
moved from the regulated area to any 
destination under a certificate.

(3) Baled linters produced at an ap
proved plant from untreated cottonseed 
may be moved under limited permit to 
any destination within the regulated 
area in. New Mexico, Oklahoma, or 
Texas; to any noncotton-producing 
State; or to an approved cellulose plant 
at any location; for processing.

(d) Cottonseed. (1) Cottonseed pro
duced at approved gins in that part of 
the regulated area in Arkansas, Arizona, 
or Louisiana, or in those counties of New 
Mexico or Texas where gins are re
quired to heat treat cottonseed as a con
tinuous process of ginning1 may be 
moved under certificate to any destina
tion if such cottonseed has received an 
approved heat treatment at the gin 
where produced and is subsequently pro
tected from contamination.

(2) Cottonseed produced in Oklahoma 
and in those counties of Texas and New 
Mexico where the gins are not required 
to heat treat cottonseed as a continuous 
process of ginning may be moved when 
it meets the requirements of any one of 
the following procedures:

(i) Such seed may be moved without 
certificate or limited permit to approved 
oil mills located in Oklahoma or those 
counties in Texas or New Mexico where 
gins are not required to heat treat 
cottonseed as a continuous process of 
ginning, for processing.

(ii) Such seed may be moved under 
limited permit to approved oil mills 
located in that part of the regulated 
area where gins are required to heat 
treat cottonseed as a continuous process 
of ginning, for treatment upon arrival.

(iii) Such seed may be moved under 
certificate to any destination when it 
has received an approved treatment 
under supervision of an inspector and 
is subsequently protected from contami
nation.

(iv) Railway cars, trucks, and other 
means of transportation moving such 
seed in accordance with any of the pro
cedures specified in this subparagraph 
must be cleaned or treated under the 
supervision of an inspector immediately 
after unloading.

(e) Cottonseed cake and meal. Cot
tonseed cake and meal produced at an 
approved oil mill in the regulated area 
from treated or untreated seed and sub
sequently protected from contamination 
may be moved to any destination within 
the regulated area without restriction, 
but may be moved to destinations in a 
nonregulated area only under a certifi
cate.

(f) Cottonseed hulls. (1) Cottonseed 
hulls produced at an approved oil mill

The Chief of the Branch will make pub
lic a list or a map of the regulated area show
ing the counties in which gins are required 
to heat treat cottonseed as a continuous 
process of ginning.

from cottonseed that has been given 
approved treatment and subsequently 
protected from contamination may be 
moved to any destination under a cer
tificate.

(2) Cottonseed hulls produced at an 
approved oil mill from untreated cot
tonseed may be moved under limited 
permit to any destination within that 
part of the regulated area in New Mex
ico, Oklahoma, or Texas, or to any non
cotton-producing State, for utilization. 
Such products may be certified for 
movement to any destination after they 
have received an approved treatment 
under the supervision of an inspector 
and have been subsequently protected 
from contamination.

(g) Oil mill waste. (1) Oil mill waste 
produced at an approved oil mill from 
cottonseed that has been given an ap
proved treatment and has been subse
quently protected from contamination 
may be moved to any destination under 
a certificate.

(2) Oil mill waste produced from un
treated seed may be moved under a cer
tificate to any destination after it has 
received approved fumigation or other 
approved treatment.

(h) Cottonseed meats. All cottonseed 
meats (whole cottonseed from which the 
hulls or outer coverings have been re
moved) produced from untreated cot
tonseed may be moved under limited 
permit for further processing to any 
approved mill within that part of the 
regulated area in New Mexico, Oklahoma, 
or Texas. Cottonseed meats from 
treated cottonseed, when subsequently 
protected from contamination, may be 
moved to an approved oil mill in the 
regulated area without certificate or 
limited permit and may be moved to any 
destination under a certificate.

(i) Baled gin waste. Baled gin waste 
produced at approved gins in the regu
lated area may be moved under a certifi
cate to nonregulated areas after such 
baled gin waste has received an approved 
treatment under the supervision of an 
inspector.

(j> Gin trash. Gin trash may be 
moved from a. regulated area to any des
tination under a certificate when such 
gin trash has been given an approved 
fumigation or other approved treatment 
under the supervision of an inspector and 
has been subsequently protected from 
contamination.

(k) Kenaf. Kenaf produced in the 
regulated area may be moved without 
certificate or limited permit to any des
tination when produced under such 
conditions as in the judgment of the in
spector render it free .from infestation. 
Otherwise, it may be moved only under 
a certificate after it has received an 
approved treatment under the supervi
sion of an inspector.

(l) Okra—(1) Okra seed. Okra seed 
produced in the regulated area may be 
moved to any destination under a cer
tificate after such seed has received an 
approved fumigation under the supervi
sion of an inspector.

(2) Edible okra, (i) Edible okra pro
duced in Texas may be moved under a 
certificate to any destination during the 
period December 1 to March 31, inclu
sive, when produced under such condi

tions as in the judgment of the inspector 
render it free from infestation.

(ii) Edible okra produced in Texas 
during the period April 1 to November 
30, inclusive, may be moved to any desti
nation under a certificate which may be 
issued if the okra has been produced 
under such conditions as in the judg
ment of the inspector render it free 
from infestation or has been processed 
or treated under the supervision of an 
inspector in accordance with methods 
selected by him from administratively 
authorized procedures known to be ef
fective under the conditions applied.

(iii) Edible okra produced in Texas 
during the period April 1 to November 
30, inclusive, when shipped via common 
carrier by the holder of a dealer-carrier 
permit authorizing such shipment and 
when suitably identified on the container 
thereof with a stamp as required by the 
inspector, may be moved without cer
tificate or limited permit to any desti
nation in the noncotton-producing 
States of Colorado, Connecticut, Dela
ware, Idaho, Indiana, Iowa, Maine, 
Maryland, Massachusetts, Michigan, 
Minnesota, Montana, Nebraska, New 
Hampshire, New Jersey, New York, 
North Dakota, Ohio, Oregon, Pennsyl
vania, Rhode Island, South Dakota, 
Utah, Vermont, Washington, West Vir
ginia, Wisconsin, and Wyoming; or the 
District of Columbia; or the following 
cities in cotton-producing States: Chi
cago, Illinois; Kansas City and Wichita, 
Kansas; Kansas City, Missouri; and 
Louisville, Kentucky; for immediate 
processing or consumption therein.

(iv) Edible okra produced in any other 
part of the regulated area may be moved 
without restriction to any destination 
when produced under such conditions as 
in the judgment of the inspector render 
it free from infestation. Otherwise, it 
must be processed or treated as provided 
in subdivision (ii) of this subparagraph 
or must meet the requirements of sub
division (iii) of this subparagraph.

§ 301.52-6 Limited permits; designa
tion of plants. Limited permits will be 
issued as authorized in this subpart for 
the movement of noncertified, regulated 
articles to such gins, oil mills, ware
houses, or processing or manufacturing 
plants as may be authorized and desig
nated by the Chief of the Branch for 
manufacturing, processing, or treatment 
incidental to preparing such products 
for certification. As a condition of such 
authorization and designation, operators 
of the gins, oil mills, warehouses, or 
processing or manufacturing plants must 
agree in writing to handle regulated arti
cles, as to segregation of processed and 
nonprocessed products, efficient func
tioning of processing equipment, dispo
sition of waste, use of uncontaminated 
containers for processed products, and 
prevention of contamination of processed 
products, and to maintain the identity of 
regulated and nonregulated products, in 
such a manner as to prevent the spread 
of the pink bollworm; and to maintain 
such other sanitary safeguards and re
strictions against the establishment and 
spread of infestation as may be required 
by the inspector.
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§ 301.52-7 Articles originating out

side the regulated area, (a) Articles of 
a kind covered by § 301.52, except cotton 
harvesting or ginning machinery, orig
inating in the United States but out
side the regulated area may be moved 
from the regulated area under certifica
tion without processing, fumigation or 
other treatment, if, while in the regu
lated area, these articles have been han
dled and stored in such a manner as to 
maintain their identity and prevent in
festation or contamination with other 
regulated articles, otherwise such prod
ucts will require the same treatment as 
products originating in the regulated 
area.

(b) Regulated articles imported into 
the regulated area in accordance with 
the provisions of §§ 319.8, 319.8-1, et seq. 
of this chapter shall, before movement 
from the regulated area, meet the re
quirements of this subpart applicable to 
regulated articles produced in such area.

§ 301.52-8 Cleaning or treating re
quirements for articles when contami
nated. Railway cars, trucks, and other 
means of transportation; bagging and 
other containers and wrappers for cotton 
and cotton products; picking, ginning; 
and oil mill equipment, and other cotton 
processing machinery and cotton har
vesting machinery; other farm equip
ment; farm household goods; farm 
products; and any other commodities; 
which are contaminated with live pink 
bollworms, or with cotton or cotton 
products originating within the regu
lated area or imported thereinto from 
contiguous areas of Mexico may be 
moved from or within the regulated area 
only after they have been freed from 
such contamination by cleaning or treat
ment to the satisfaction of an inspector, 
after which cleaning or treatment no 
certificate or limited permit will be re
quired except as prescribed by an in
spector for bagging, for other containers 
and wrappers for cotton and cotton 
products, and for cotton processing or 
harvesting machinery; and as provided 
elsewhere in this subpart. Cotton har
vesting machinery or cotton ginning 
machinery, that has been used or other
wise kept within the regulated area will 
be deemed contaminated and may be 
moved to a nonregulated area pr to that 
part of the regulated area in Arizona, 
Arkansas, or Louisiana from any part of 
the regulated area not in one of these 
three States only if it has been cleaned 
and given an approved fumigation and 
is covered by a certificate.

§ 301.52-9 Dealer-carrier permits. As 
a condition of issuance of certificates or 
limited permits for the movement of 
regulated articles, those engaged in gin
ning, manufacturing, processing, han
dling, or moving such regulated articles 
originating or stored in, or imported 
from contiguous areas of Mexico into, 
regulated areas, shall (a) make applica
tion for a dealer-carrier permit to the 
Plant Pest Control Branch, Federal 
Building, San Antonio 6, Texas, and (b) 
agree to maintain an accurate record of 
receipts and sales, shipments, or services, 
when so required by an inspector (which 
record will be available at all times for 
examination by an inspector), and (c)

agree to carry out any and all conditions, 
treatments, precautions, and sanitary 
measures which may be required by the 
inspector.

§ 301.52-10 Cancellation of certifi
cates and permits. Any certificates, 
limited permits, or dealer-carrier per
mits issued under the regulations in this 
subpart may be withdrawn or cancelled 
and further certificates or permits re
fused, whenever, in the judgment of the 
Chief of the Branch, the further use of 
such certificates or. permits might result 
in the dissemination of the pink boll- 
worm.

§ 301.52-11 Authorization of alter
nate treatment. When in the judgment 
of the Chief of the Branch procedures 
of heat treatment, processing, fumiga
tion or other treatment more effective 
than that provided in this subpart have 
been developed, inspectors may allow use 
of such administratively authorized pro
cedures when the procedures are known 
to be effective under the conditions ap
plied. When the method of treatment 
provided in this subpart is found un
satisfactory by the Chief of the Branch, 
he is authorized to promulgate adminis
trative instructions altering it or sub
stituting other requirements.

§ 301.52-12 G e n e r a l  certification, 
marking, and labeling provisions, (a) 
To obtain certificates or limited permits 
under the regulations in this subpart 
application shall be made either to the 
local inspector or to the Plant Pest Con
trol Branch, Federal Building, San An
tonio 6, Texas.2

(b) Certificates or limited permits re
quired under the regulations in this sub
part shall be securely attached to the 
outside of each container of regulated 
articles and in the case of regulated 
articles shipped without containers they 
shall be securely attached to the articles 
themselves. However, in the case of 
regulated articles shipped by carlot or

in bulk by freight, the certificates or 
permits shall be securely attached to the 
waybills or other shipping papers which 
accompany the shipment and in the case 
of movement by road vehicle, such cer
tificates or permits shall accompany the 
vehicle. When moved, each container of 
regulated articles, or the regulated arti
cle itself when shipped without a con
tainer, shall also bear such marking and 
labeling as may be necessary, in the 
judgment of the inspector, to identify 
the material.

(c) The United States Department of 
Agriculture shall not be responsible for 
any costs incident to inspection or treat
ment, other than the services of in
spectors.

§ 301.52-13 Shipments for scientific 
purposes. Live pink bollworms may be 
removed from any State, Territory, or 
the District of Columbia into any other 
State or Territory or the District of 
Columbia, and other products or articles 
subject to the requirements of the regu
lations in this subpart may be moved, for 
scientific purposes, on such conditions 
and under such safeguards as may be 
prescribed by the Chief of the Branch. 
The container of such pink bollworms 
or products or articles or if there is no 
container, the item itself shall bear, se
curely attached to the outside thereof, 
an identifying tag from the Plant Pest 
Control Branch showing compliance 
with such conditions.

Appendix

Application for certificates or limited 
permits may be made to the field project 
leader, addressing Pink Bollworm Con
trol, Plant Pest Control Branch, P. O. 
Box 2749, or Room 571 Federal Building 
(Telephone CApitol 5-1692, Ext. 274), 
San Antonio 6, Texas, or the nearest in
spector.

Inspectors may be reached by address
ing Pink Bollworm Inspector, Plant Pest 
Control Branch, at the following 
stations:

A r iz o n a

Address Town Telephone

P. O. Box 2694, 232 Post Office Bldg............................. 4-1311.

Arkansas

P. O. Box 271, 700 S. Pine St ..................... PRnsppct 7-5835.P. O. Box 596, 210 Securities Bldg............................. 645.P. 0. Box 504.^________________ L
P. O. Box 1223......................................... 2-7822.

L o u is ia n a

P. O. Box 1731, TTSDA Bldg,, 1517 Sixth St............
P. O. Box 137, 623 Secortd St........... ..............„ Alexandria.................. 3-2574, Ext. 2. 

777-W.
4086.
1366.
2089-J.
7-6144.

P. O. Box 148, 3721 Harvard........................
P. O. Box 50, 307 Cale_______ _____
P. O. Box 453, 204 Farmerville St., Apt. 12 _
P. O. Box 3386, 501 Ockley St........................

N e w  M e t ic o

P. O. Box 849, B-4, U . S. Post Office & Courthouse_________ Las Cruces___ _____ JAckson 6-2751.

O k l a h o m a

P. O. Box 823, 223 Hall-Briscoe Bldg........... 41.
7-8073.P. O. Box 1133, 513 Federal Bldg..............................

•See Appendix for list of field stations.
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Texas

Address

p 0. Box 2277, 301 Federal.BMg.-.^t-...................................
p ' O Box 482, Jim Wells County Courthouse--------------------
p! o! Box 840,307 E. Ave. D ..._ ..............................................
703 Biggs Ter...------.......... - ..............................-..................
p O. Box 1467, 2212 Avenue G.............................................—
p' O. Box 1188,313 Bee County Courthouse----------------------
p ‘ O Box 269, Room 21, Post Office Bldg.................................
P* O. Box 931, Apt. 8, Reese Apartments........................... —
p ' 0. Box 943, 350 Ringgold Road, Ft. Brown.....................—
p ’ O. Box 327, Room 34, Astin Bldg........................................
P* O. Box 228, 208 Avenue D. NW................ — — .................
P; o. Bex 1134» Room 4, First State Bank Bldg-----------------
209 Katz Bldg..............  ..  - -....... ............-............... .
P O. Box 552, Room 18, Buchel B ldg ....— ...........................
P 0 Box 2745 (TSCW Sta.), 1022 Alice St..........................—
P* O. Box 569, Room 203, Federal Bldg............ ......................
P. O. Box 1110, Rooms 11 and 13, Post Office Bldg.------- -----
11U. S. Courthouse.;——.........................................................
P. O. Box 252........-.................................................-.................
P. O. Box 1968, 213 S. H S t......................................................
P 0. Box 695, 206 Adickes Bldg............... ..............................
P. O. Box 522, 219 Travis Bldg............................................... .
P. O. Box 6,105 Houston St------------------ ----------------------
P. O. Box 116, 302 Nichols St.—,- ...................................... -—
P O. Box 1593, 1211 Houston St:----- ---- ------------------------
P O. Box 1616, 203 Veterans Administration Bldg........—.—
p! O. Box 1263,16 S. 15th St.....................................................
315 N. Tennessee St--------------------------- .-----------------------
P, O. Box 604, 708 E. Palestine.............— -..............................
P. 0. Box 31, Post Office Bldg.............................— -----------
P. 0. Box 553, 413 N. Jefferson Ave-------- --------- ---- --------
P. O. Box 846, TJ. S. Post Office Bldg.......................-............ .
P. O. Box 192, Room 105-B, Federal Office B ldg ......... ..........
P. O. Box 1166, 302 Post Office Bldg...................................
p. o. Box 264, Cotton Insect Warehouse-------------------------
P. 0. Box 706, Room 8, Weeks Bldg..------ ----- ---------------
P. 0. Box 141, Courthouse— ............— -............................... .
P. 0. Box 1107, Room 16, Nueces County Bldg----- --------— ■
P. 0. Box 1031, Room 205, Schiller Bldg.*.................--...........
P. O. Box 650, 212 Post Office Bldg..................... ................... >
644 South Main, Building No. 30-------------------------------- <*
P. O. Box 7, Post Office Bldg— ..................k---- ------------
P 0. Box 48, Room 32, Guadalupe County Agricultural Bldg
P. O. Box 655, Room 2, Taft B ldg.............——.................... .
P. 0. Box 870, 210 Post Office Bldg.......................................
P. O. Box 1700,19i2 Herring Natl. Bank Bldg— ..................
P. O. Box 1576, 2300 Circle Rd— ...............-....................——
P. O. Box 52, 220 Post Office Bldg...--------------- -------------
P. 0. Box 361, Room 220, Henson Bldg----------------- ---------

Town Telephone

4-832L
970.
2259.
AR5-21909.
8417.
1879.
3-2081.
3311.
2-2516.
WE-7-326L
PE-2-2300.
TUlip 2-7613. 
5-4522.
C-5301.
1015.

.3-1471.
3-5411—301.
9.
3-2887.
1536.
6151.
4711.
533.
3-4811.
POrter 5-7391.
6-3631.
2-2153,
1257.
488.
4-3876.
4-4800.
3-3406.
Hickory 5-3725.
JAckson 4-2141.
MUrray 9-2734.
171-M.
3336.
NOrthfleld 2-315
6338.
CA-6-5321—110.
100.
2143;
295.
EL-2-3812.
2-7501.
4-6082.
2102.

Weslaco___________ 377.

These amendments combine into a 
single, continuous 'area the previous 
heavily and lightly infested pink boll- 
worm regulated areas, and extend the 
combined area by the addition thereto 
of the Arkansas counties of Calhoun 
Clark, Conway, Crawford, Dallas, Frank
lin, Garland, Hot Springs, Johnson, 
Logan, Montgomery, Ouachita, Perry, 
Pike, Polk, Pope, Scott, Sebastian, 
Union, and Yell.

Another amendment more specifically 
defines oil mill waste as included in the 
quarantine and regulations. In  addi
tion, other amendments modify present 
procedures for the movement either 
within the regulated area or to points 
outside thereof, of regulated articles, 
particularly with reference to the move
ment of okra.

Slight modifications have also been 
made in the requirements for the move
ment from or within the regulated area 
of cotton harvesting and ginning ma
chinery.

No substantial changes have been 
made in § 302.52-10 or § 301.52-11 
hereof, but these sections are included 
with the amended regulations in order 
to have the document complete as now 
issued.

The foregoing amendments should be 
made effective as soon as possible in 
order to be of maximum benefit in pre
venting the interstate spread of pink 
bollworms. Good cause is found, there-, 
fore, for issuing them effective less than 
30 days after publication in the F ederal 
Register, as provided in section 4 of the 
Administrative Procedure Act <5 U. S. C. 
1003).“ .

These amendments shall be effective 
on and after July 12, 1955.

The quarantine and regulations is
sued September 30, 1953, as amended 
effective April 1, 1954, and June 22, 1954 
(7 CFR, 1953- Supp. 301.52, 301.52-1 to 
301.52-14, inclusive, 19 F. R. 1787, 3809), 
and administrative instructions (P. P. C. 
606 effective September 9, 1954, and 
P. P. C. 604, amended, effective Septem
ber 15, 1954) contained in 7 CFR Supp. 
301.52b and 301.52a, 19 F. R. 5675, 5965, 
shall cease to be effective on the effective 
date of the quarantine and regulations 
set forth above. Siich administrative 
instructions relate to the movement of 
fumigated or treated gin trash and cot
tonseed and cottonseed products. Pro
vision for the movement of such 
commodities is made in the regulations, 
and notice of rule making with respect 
thereto was published in the F ederal 
R egister. Therefore under section 4 of 
the Administrative Procedure Act (5 
U. S. C. 1003) it is found upon good cause 
that further notice and rule making 
proceedings with respect to the termi
nation of said instructions would be im
practicable and unnecessary and good 
cause is found for making the termina
tion. of such instructions effective less 
than 30 days after publication hereof in 
the Federal R egister.

Done a t Washington, D. C., this 6th 
day of July 1955.

[seal] M. R. Clarkson,
' Acting Administrator, 

Agricultural Research Service. _
[F. R. Doc. 55-5593; Filed, July l l ,  1955;

8:52 a. m.]

Chapter VII— Commodity Stabilization 
Service (Farm Marketing Quotas 
and Acreage Allotments), Depart
ment of Agriculture 
[1026 (Upland Cotton ’55)-1, Arndt. 1] 

P art 722—Cotton

SUBPART—COTTON MARKETING QUOTAS FOR 
1955 UPLAND CROP
RATE OF PENALTY

Basis and purpose. Section 346 (a) 
of the Agricultural Adjustment Act of 
1938, as amended, provides that when
ever farm marketing quotas are in effect 
with respect to any crop of cotton, the 
producer shall be subject to a penalty 
on the farm marketing excess a t a rate 
per pound equal to 50 percent of the 
parity price per pound for cotton as 
of June 15 of the calendar year in which 
such crop is produced. When the Cot- 
tofi Marketing Quota Regulations for 
the 1955 Crop of Upland Cotton were 
approved by the Secretary of Agricul
ture on June 3, 1955, the parity price 
per pound Jor upland cotton as of June 
15,1955, was not available and the exact 
rate of penalty could not be included in 
such regulations. Such parity price is 
now.available and the purpose of the 
amendment contained herein is to estab
lish and include in the regulations the 
exact rate of penalty^ per pound of up
land cotton for the 1955 crop of such 
cotton.

Cotton is presently being harvested in 
the southernmost areas of the United 
States and it is necessary that the 
amendment set forth herein be made 
effective at the earliest possible date in 
order that the exact rate of penalty may*, 
be made known to producers who desire 
to market cotton and to buyers who are 
charged in the regulations with the duty 
of collecting penalty on the cotton mar
keted subject to the penalty and the lien 
for the penalty. Accordingly, it is 
hereby determined and found that com
pliance with the notice, procedure, and 
effective date requirements of the Ad
ministrative Procedure Act (5 U. S. C. 
1003) is impractical and contrary to the 
public interest and the amendment con
tained herein shall be effective upon fil
ing of this document with the Director, 
Division of the Federal Register of the 
National Archives.

Section 722.666 of the Cotton Market
ing Quota Regulations for the 1955 Crop 
of Upland Cotton (20 F. R. 3979) is 
hereby changed to read as follows:

§ 722.666 Rate of penalty. The rate 
of penalty for lint cotton is 50 percent 
of the parity price for cotton as of June 
15, 1955, as provided in section 346 (a) 
of the act. The parity price for cotton 
as of June 15,1955, is hereby determined 
to be 35.34 cents per pound. The rate 
of penalty for cotton as calculated on 
the basis of such parity price shall be 
17.7 cents per pound of lint cotton.
(Sec. 375, 52 Stat. 66, as amended; 7 U. S. C. 
1375. Interprets or applies secs. 301, 346; 52 
Stat. 38, as amended; 7 U. S. O. 1301, 1346)

Done at Washington, D. C., this 7th 
day of July 1955. Witness my hand

No. 134----- 2
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and the seal of the Department of Agri
culture.

[ seal! True D. Morse,
Acting Secretary of Agriculture,

[F. R. Doc. 55-5596; Piled. July 11, 1955; 
8:53 a. m.]

[1026 (ELS Cotton ’55)-1, Amdt. 11 •
P art 722—Cotton

S ubpart—Cotton Marketing Quotas for 
1955 Extra Long Staple Crop

rate of penalty

Basis and purpose. Section 347 (c) of 
the Agricultural Adjustment Act of 1938, 
as amended, provides that the applicable 
penalty rate for extra long staple cotton 
under section 346 of the act shall be the 
higher of 50 per centum of the parity 
price or 50 per centum of the support 
price for extra long staple cotton as of 
the date specified in section 346, which 
date is June 15 of the calendar year in 
which the crop is produced. When the 
cotton marketing quota regulations for 
the 1955 crop of extra long staple cotton 
were approved by the Secretary of Agri
culture on June 3, 1955, the parity price 
per pound for extra long staple cotton 
as of June 15, 1955, was not available 
and the exact rate of penalty could not 
be determined and included in such reg
ulations. Such parity price and the sup
port price are now available and the 
purpose of the amendment contained 
herein is to establish and include in the 
regulations the exact rate of the penalty 
per pound for the 1955 crop of extra long 

.staple cotton.
Cotton is presently being harvested in 

the southernmost areas of the United 
States and it is necessary that the 
amendment set forth herein be made 
effective at the earliest possible date in 
order that the exact rate of penalty may 
be made known to producers who desire 
to market cotton, and to buyers, who are 
charged in the regulations with the duty 
of collecting the penalty on cotton 
marketed subject to the penalty and the 
lien for the penalty. Accordingly, it is 
hereby determined and found th a t com
pliance with the notice, procedure, and 
effective date requirements of the Ad
ministrative Procedure Act (5 U. S. C. 
1003) is impractical and contrary to the 
public interest, and the amendment con
tained herein shall be effective upon 
filing of this document with the Director, 
Division of the Federal Register, The 
National Archives.

Section 722.1266 of the Cotton Mar
keting Quota Regulations for the 1955 
Crop of Extra Long Staple Cotton, (20 
F. R. 3989), is hereby changed to read as 
follows:

§ 722.1266 Rate of penalty. The 
rate of penalty for extra long staple 
cotton is the higher of 50 percent of the 
parity price for extra long staple cotton 
as of June 15, 1955, or 50 percent of the 
support price for extra long staple cotton 
of the 1955 crop as provided in section 
347 (c) of the act. The parity price for 
extra long staple cotton as of June 15, 
1955, is 73.3 cents per pound« which is 
higher than the support price of 55.20

cents per pound as of June 15, 1955, for 
extra long staple cotton of the 1955 crop 
as determined pursuant to the Agricul
tural Act of 1949, as amended. The rate 
of penalty for extra long staple cotton, 
as calculated pursuant to the foregoing 
provisions, shall be 36.6 cents per pound 
of extra long staple lint cotton.
(Sec. 375, 52 Stat. 66, as amended; 7 U. S. C. 
1375.. Interpret or apply secs. 301, 346, 347; 
52 Stat. 38, as amended; 7 U. S. C. 1301, 1346, 
1347)

Done at Washington, D. C., this 7th 
day of July 1955. Witness my hand and 
the seal of the Department of Agricul
ture.

[seal] T rue D. Morse,
Acting Secretary of Agriculture.

[F. R. Doc. 55-5597; Filed, July 11, 1955; 
8:54 a. m.]

[Amdt. 4]
P art 728—W heat

S ubpart—W heat Marketing Quotas for 
1955 Crop

EXTENSION OF TIME LIMITS FOR FARMERS 
NOT PROPERLY NOTIFIED

The amendment herein is issued under 
the Wheat Marketing Quota provisions 
of the Agricultural Adjustment Act of 
1938, as amended, for the purpose of 
providing for the sending of a notice of 
the farm marketing quota and farm 
marketing excess, and for extending the 
period within which the farmer may ap
ply for a downward adjustment in his 
farm marketing excess and within which 
he may avoid or postpone the penalty 
by storage or delivery of the excess wheat 
to the Secretary in any case where a 
proper notice had not previously been 
sent to the operator of the farm in time 
to provide him sufficient opportunity to 
apply for a downward adjustment of his 
farm marketing excess and to store or 
deliver his farm marketing excess to 
avoid or postpone the penalty under 
existing regulations.

Since the only purpose of the amend
ment is to extend time limits for the 
benefit of producers on farms for which 
proper notices of rights under the pres
ent regulations had not previously been 
sent, it is hereby found that compliance 
with the notice, procedure, and 30-day 
effective date provisions of section 4 of 
the Administrative Procedure Act is un
necessary. Therefore, the amendment 
herein shall become effective upon the 
date of its publication in the F ederal 
R egister. >

A new § 728.598 is added to read as 
follows:

§ 728.598 Farms for which proper 
notice of 1955 farm marketing quota and 
farm marketing excess of wheat was not 
issued. Where, for any reason, proper 
notice of the farm marketing quota and 
farm marketing excess and of the pro
ducer’s right to obtain a downward ad
justment in the farm marketing excess 
for his farm on account of actual pro
duction, and of his right to store or de
liver to the Secretary the farm market
ing excess of wheat established for the

farm was not issued to the producer in 
sufficient time to allow him 30 days prior 
to the time in which he was required to 
make application for a downward ad
justment, or to store or deliver to the 
Secretary the farm marketing excess, as 
prescribed by § § 728.560, 728.561, 728.582 
and 728.583, the producer shall be so 
notified by the county committee on 
Form MQ-93—Wheat (1955) and the 
producer may, within 30 days from the 
date such notice is mailed to him apply 
to the county committee for a downward 
adjustment in the amount of the farm 
marketing excess and may within 30 
days from the date such notice is mailed 
store or deliver to the Secretary the 
farm marketing excess ds provided in 
§§ 728.561, 728.582 and 728.583. In the 
event application for downward adjust
ment in the farm marketing excess is 
made by the producer, a revised notice 
on Form MQ-93—Wheat (1955) showing 
the results of the determinations of the 
county committee shall be mailed to the 
operator of the farm and also to the ap
plicant if he is not such operator.
(Sec. 375, 52 Stat. 66, as amended; 7 T7. S. C. 
1375. Interprets or applies 55 Stat. 203, as 
amended; 7 U. S. C. 1340)

Done a t Washington, D. C., this 7th 
day of July 1955.

[seal] T rue D . Morse,
Acting Secretary of Agriculture.

[F. R. Doc. 55-5594; Filed, July 11, 1955;
8:53 a. m.]

Chapter VIII— Commodity Stabiliza
tion Service (Sugar), Department of 
Agriculture

Subchapter H— Determination of Wage Rates 
[Sugar Determination 863.8]

P art 863—Sugarcane; F lorida

FAIR AND REASONABLE WAGE RATES FOR 
PERIOD JULY 1, 1955— JUNE 30, 1956

Pursuant to the provisions of section 
301 (c) (1) of the Sugar Act of 1948, as 
amended (herein referred to as “act"), 
after investigation, and consideration of 
the evidence obtained at the public hear
ing held in Clewiston, Florida on May 5, 
1955, the following determination is 
hereby issued:

§ 863.8 Fair and reasonable wage 
rates for persons employed in the pro
duction, cultivation, or harvesting of 
sugarcane in Florida during the period 
July 1, 1955, through June 30, 1956—(a) 
Requirements. A producer of sugarcane 
in Florida shall be deemed to have com
plied with the wage provisions of the 
act during the period July 1, 1955, 
through June 30,1956, if all persons em
ployed on the farm in production, culti
vation or harvesting work shall have 
been paid in accordance with the 
following:

(1) Wage rates. All such persons 
shall have been paid in full for all such 
work and shall have bêen paid wages in 
cash therefor a t rates as agreed upon 
between the producer and the worker, 
but after July 1, 1955, or the date of 
publication of this section in the Federal
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register, whichever is later, not less than 
the following:

(1) For work■ performed on a time 
basis. Cents 

per hour
(а) Tractor drivers and operators of

mechanical harvesting or load
ing equipment----------------------  70. 0

(б) All other workers-------- ----------- - 60.0
(ii) For work performed on a piece

work basis. The piecework rate for any 
operation shall be as agreed upon be
tween the producer and the worker: 
Provided, That the hourly rate of earn
ings of each worker employed on piece
work during each pay period (such pay 
period not to be in excess of two weeks) 
shall average for the time involved not 
less than the applicable hourly rate pre
scribed in subdivision (i) of this sub- 
paragraph.

(2) Compensable working time. For 
work performed under subparagraph
(1) of this paragraph, compensable 
working time includes all time which the 
worker spends in the performance of 
his duties except time taken out for 
meals during the work day. Compensa
ble working time commences a t the 
time the worker is required to start work 
and ends upon completion of work in the 
field. However, if the producer requires 
the operator of mechanical equipment, 
driver of animals, or any other class of 
worker to report to a place other than 
the field, such as an assembly point, 
tractor shed, etc., located on the farm, 
time spent in transit to and from the 
field is compensable working time. Any 
time spent in performing work directly 
related to the principal work performed 
by the worker, such as servicing equip
ment, is compensable working time. 
Time of the worker while being trans
ported from a central recruiting point 
or labor camp to the farm is not com
pensable working time.

(3) Equipment necessary to perform 
work assignment. The producer shall 
furnish without cost to the worker any 
equipment required in the performance 
of any work assignment. However, a 
charge may be made for equipment fur
nished any worker for the cost of such 
equipment in the event of its loss or de
struction through negligence of thé 
worker. Equipment includes, but is not 
limited to, hand and mechanical tools 
and special wearing apparel, such as 
boots and raincoats, required to dis
charge the work assignment.

(4) Perquisites. In addition to the 
foregoing, the producer shall furnish to 
the worker, without charge, the per
quisites customarily furnished by him 
such as a habitable house, garden plot, 
medical attention, and similar items.

(b) Subterfuge. The producer shall 
not reduce the wage rates to workers 
below those determined in this section 
through any subterfuge or device what
soever.

(c) Claim for unpaid wages. Any per
son who believes he has not been paid 
in accordance with this determination 
may file a wage claim with the local 
County Agricultural Stabilization and 
Conservation Office against the pro
ducer on whose farm the work was per
formed. Such claim must be filed within

two years from the date the work with 
respect to which the claim is made was 
performed. Detailed instructions and 
wage claim forms are available at the 
local county ASC office. Upon receipt 
of a wage claim the county office shall 
thereupon notify the producer against 
whom the claim is made concerning the 
representation made by the worker. The 
county ASC committee shall arrange 
for such investigation as it deems neces
sary and the producer and worker shall 
be notified in writing of its recommenda
tion for settlement of the claim. If 
either party is not satisfied with the rec
ommended settlement, an appeal may 
be made to the State Agricultural Stabi
lization and Conservation Office, Cheops 
Building, Gainesville, Florida, which 
shall likewise consider the facts and 
notify the producer and worker in writ
ing of its recommendation for settlement 
of the claim. If the recommendation 
of the State ASC Committee is not ac
ceptable, either party may file an appeal 
with the Director of the Sugar Division, 
Commodity Stabilization Service, U. S. 
Department of Agriculture, Washington 
25, D. C. All such appeals shall be filed 
within 15 days after receipt of the rec
ommended settlement from the re
spective committee, otherwise such 
recommended settlements will be applied 
in making payments under the act. If a 
claim is appealed to the Director of the 
Sugar Division, his decision shall be 
binding on all parties insofar as pay
ments under the act are concerned.
STATEMENT OP BASES AND CONSIDERATIONS

(a) General. The foregoing determi
nation establishes the fair and reason
able wage rates to be paid for work 
performed by persons employed on the 
farm in the production, cultivation, or 
harvesting of sugarcane in Florida dur
ing the period from July 1,1955 through 
June 30, 1956, as one of the conditions 
with which producers must comply to be 
eligible for payments under the act.

(b) Requirements of the act and 
standards employed. Section 301. (c)
(1) of the act requires that all persons 
employed on the farm in the production, 
cultivation, or harvesting of sugar beets 
or sugarcane with respect to which an 
application for payment is made shall 
have been paid in full for all such work, 
and shall have been paid wages therefor 
at rates not less than those that may be 
determined by the Secretary to be fair 
and reasonable after investigation and 
due notice and opportunity for public 
hearing; and in making such determi
nations the Secretary shall take into 
consideration the standards therefor 
formerly established by him under the 
Agricultural Adjustment Act, as amend
ed (i. e., cost of living, prices of sugar 
and by-products, income from sugar 
beets, and cost of production), and the 
differences in conditions among various 
producing areas.

(c) 1955-56 w a g e  determination. 
This determination continues unchanged 
the wage levels and other provisions of 
the 1954-55 wage determination, except 
that the provision for reduced wage 
rates for workers between 14 and 16 
years of age has been eliminated.

A public hearing was held in Clewistonr 
Florida on May 5, 1955 at which inter
ested persons presented testimony with 
respect -to fair and reasonable wage 
rates during the period July 1, 1955 
through June 30, 1956. At this hearing 
representatives of producers noted that 
current sugar prices were lower than last 
year and that indicated returns to pro
ducers from sugarcane were less; that 
acreage restrictions have increased unit 
costs of production; and that living 
costs for wage earners have declined 
during the past year. Because of these 
factors, producers recommended that 
wage rates not be increased but be con
tinued at the same level as in the 1954-55 
wage determination. A labor union 
spokesman, representing a union which 
negotiates a contract with one producer 
for a portion of the field workers em
ployed on the farm, recommended a 
minimum wage of $1.25 per hour. This 
recommendation was based primarily on 
the need for workers to increase earnings 
to a point more nearly in line with bud
getary living requirements and because 
of an indicated ability of the larger pro
ducers to pay the recommended wage 
rate.

At the hearing and through investiga
tions, information has been solicited as 
to the employment in sugarcane of 
workers between 14 and 16 years of age 
and as to the perquisites customarily 
furnished workers by the producers 
without charge. Information available 
indicates that the principal Florida 
sugarcane producers have a minimum 
age requirement of 18 and none of the 
producers witnesses reported the em
ployment of workers between 14 and 16 
years of age. The available information 
on perquisites indicate that most workers 
receive various non-cash benefits in ad
dition to cash wages. Upon inquiry as 
to the advisability of altering the per
quisite provision or deleting it from the 
wage determination, most producer rep
resentatives recommended that the pro
vision be continued without change. 
The labor representative stated that the 
furnishing of perquisites in lieu of cash 
wages should eventually be eliminated 
but a specific recommendation was not 
made.

Consideration has been given to the 
recommendations and supporting testi
mony presented at the hearing and in 
supplemental briefs, to the standards 
customarily considered in wage deter
minations, to information obtained 
through investigations, to the returns, 
costs and profits of producers in Florida, 
to 'curren t crop and price conditions, 
and to other pertinent factors. An ex
amination of these factors does not in
dicate a basis for changing the wage 
levels of the determination. As in re
cent years, the preponderance of un
skilled field work is performed on a 
piecework or task basis by British West 
Indian farm workers while the more 
skilled work is usually performed by resi
dent domestic workers. The average 
hourly earnings for sugarcane cutters on 
piecework have been between 20 and 40 
cents per hour above the minimum 
hourly rates of the wage determination. 
The average hourly wages of time-rated
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workers generally have also exceeded the 
determination rates.

The provision for reduced rates for 
workers between 14 and 16 years of age 
has been eliminated on the grounds that 
such provision is no longer necessary 
in this area since few, if any, workers 
within this age bracket are employed 
in sugarcane production. The elimina
tion of the provision is expected to have 
no effect on the wage level for sugarcane 
work in the area.

No change is made in the prerequisite 
provision of this determination. How
ever, the information obtained suggests 
further examination to determine in the 
light of equity to both producers and 
workers, the advisability of continuing 
such a provision in future wage deter
minations for this area.

After consideration of all the factors, 
the wage rates and other provisions of 
this determination are deemed to be fair 
and reasonable.

Accordingly, I hereby find and con
clude that the foregoing wage determi
nation will effectuate the wage provisions 
of the Sugar Act of 1948, as amended.
(Sec. 403, 61 Stat. 932; 7 U. S. C. 1153. Inter
prets or applies Sec. 301, 61 Stat. 929; 7 
U. S. C. 1131)

Issued this 7th day of July 1955.
[seal] T rue D. Morse,

Acting Secretary of Agriculture.
[P. R. Doc. 55-5598; Hied, July 11, 1955;

8:54 a. m.]

Chapter IX— Agricultural Marketing 
Service (Marketing Agreements and 
Orders), Department of Agriculture

[Lemon Reg. 596, Amdt. 1]
P art 953—Lemons Grown in  California 

and Arizona

limitation of shipments

Findings, a. Pursuant to the market
ing agreement, as amended, and Order 
No. 53, as amended (7 CFR Part 953; 
19 F. R. 7175; 20 F. R. 2913), regulating 
the handling of lemons grown in the 
State of California or in the State of 
Arizona, effective under‘the applicable 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U. S. C. 601 et seq.), and upon the basis 
of the recommendation and information 
submitted by the Lemon Administrative 
Committee, established under the said 
amended marketing agreement and 
order, and upon other available informa
tion, it is hereby found that the limita
tion of the quantity of such lemons 
which may be handled, as hereinafter 
provided, will tend to effectuate the de
clared policy of the act.

b. It is hereby further found that it 
is impracticable and contrary to the 
public interest to give preliminary notice 
and engage in public rule making proce
dure, and postpone the effective date of 
this amendment until 30 days after pub
lication thereof in the F ederal R egister 
(60 Stat. 237; 5 U. S. C. 1001 et seq.) 
because the time intervening between 
the date when information upon which 
this amendment is based became avail
able and the time when this amendment

must become effective in order to effec
tuate the declared policy of the Agri
cultural Marketing Agreement Act of 
1937, as amended, is insufficient, and this 
amendment relieves restriction on the 
handling of lemons grown in the State 
of California or in the State of Arizona.

Order, as amended. The provisions in 
paragraph (b) (1) (ii) of § 953.703
(Lemon Regulation 596; 20 F. R. 4711) 
are hereby amended to read as follows:

(ii) District 2: 700 carloads.
(Sec. 5, 49 Stat. 753, as amended; 7 U. S. C. 
608c)

Dated: July 7, 1955.
[seal] s . R. Smith ,

Director, Fruit and Vegetable 
Division, Agricultural Mar
keting Service.

[F. R. Doc. 55-5590; Piled, July 11, 1955; - 
8:52 a. m.]

TITLE 16— COMMERCIAL 
PRACTICES

Chapter I— Federal Trade Commission 
[Docket 6260]

P art 13—D igest of Cease and Desist 
Orders

C. G. OPTICAL CO. AND BENJAMIN D. RITHOLZ
Subpart—Advertising falsely or mis

leadingly: § 13.170 Qualities or properties 
of product or service. Subpart—Secure 
ing agents or representatives falsely or 
misleadingly: § 13.2140 Qualities or prop
erties of product. In connection with 
the offering for sale, sale, or distribution 
of eyeglasses, disseminating, etc., any 
advertisements by means of the United 
States mails, or in commerce, or by any 
means to induce, etc., the purchase in 
commerce, of respondents’ eyeglasses 
which advertisements represent, directly 
or by implication, that the eyeglasses 
sold by respondents, made pursuant to 
the results of tests of the eyes using 
respondents’ devices, will correct, or are 
capable of correcting, defects in vision 
of persons unless expressly limited to 
those persons approximately forty years 
of age and older who do not have 
astigmatism or- diseases of the eye and 
who require only simple magnifying or 
reducing lenses ; prohibited.
(Sec. 6, 38 Stat. 721; 15 U. S. C. 46. Interpret 
or apply sec. 5, 38 Stat. 719, as amended; 15 
U. S. C. 45) [Cease and desist order, C. G. 
Optical Company et al., Chicago, 111., Docket 
6260, May 22, 1955]

In the Matter of C. G. Optical Company,
a Corporation, and Benjamin D.
Ritholz, Individually
This proceeding was heard by Earl J. 

Kolb, hearing examiner, upon the com
plaint of the Commission which charged 
respondents with the use of unfair and 
deceptive acts and practices in com
merce in violation of the provisions of 
the Federal Trade Commission Act, in 
connection with the sale and distribu
tion of eyeglasses through and by means 
of a self-testing device designated “Self- 
Test Opto-meter”, and upon a stipula
tion for a consent order, which was 
entered into by respondents with coun

sel for the complaint, following the filing 
of respondents’ answer.

By the terms of said stipulation for 
consent order, which disposed of all the 
issues in the proceeding and was duly 
approved by the Director and Assistant 
Director of the Bureau of Litigation, re
spondents admitted all of the jurisdic
tional allegations of the complaint and 
agreed that the record in the matter 
might be taken as if the Commission had 
made findings of jurisdictional facts in 
accordance with such allegations, and it 
was further provided thereby that the 
answer theretofore filed by respondents 
was to be withdrawn, and that the parties 
expressly waived a hearing before the 
hearing examiner or the Commission, 
the filing of exceptions or oral argument 
before the Commission, and all other 
procedure before the hearing examiner 
and the Commission to which the re
spondents might be entitled under the 
Federal Trade Commission Act or the 
rules of practice of the Commission.

Respondents further agreed in said 
stipulation that the order to cease and 
desist issued in accordance therewith 
should have the sameTorce and effect as 
if made after a full hearing, presentation 
of evidence and findings and conclusions 
thereon, and specifically waived all 
right, power, and privilege to challenge 
or contest the validity of such order, and 
it was further provided that said stipu
lation, together with the complaint, 
should constitute the entire record in 
the matter; that the complaint might be 
used in construing the terms of the order 
issued pursuant to said stipulation; and 
that said order might be altered, modi
fied, or set aside in the manner pre
scribed by statute for the orders of the 
Commission.

Thereafter said hearing examiner 
made his initial decision in which he set 
forth the aforesaid matters; his conclu
sion, in view of his consideration of said 
stipulation and the order contained 
therein, that the same provided for an 
appropriate disposition of the proceed
ing; his acceptance of same, which he 
made a part of the record; and his juris
dictional findings with respect to re
spondents and their business, the Com
mission’s jurisdiçtion of the subject 
matter of the proceeding and of said 
respondents, and the interest of the pub
lic in the proceeding; and in which he 
issued his cease and desist ord[er.

Thereafter said initial decision, in
cluding said order, as announced and 
decreed by “Decision of the Commission 
and Order to File Report of Compliance”, 
dated May 20,1955, became, on May 22, 
1955, pursuant to Rule XXn of the Com
mission’s rules of practice, the decision 
of the Commission.

Said order to cease and desist is as 
follows:

I t  is ordered, That respondents, C. G. 
Optical Company, a corporation, and its 
officers, and respondent Benjamin D. 
Ritholz, individually, and respondents’ 
agents, representatives and employees, 
directly or through any corporate or 
other, device in connection with the 
offering for sale, sale or distribution of 
eyeglasses, do forthwith cease and desist 
from:
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1. Disseminating, or causing to be dis
seminated, any advertisement by means 
of the United States mails, or by any 
means in commerce, as “commerce” is 
defined in the Federal Trade Commis
sion Act, which advertisement repre
sents, directly or by implication, that the 
eyeglasses sold by respondents, made 
pursuant to the results of tests of the 
eyes using respondents’ devices, will cor
rect, or are capable of correcting, de
fects in vision of persons unless expressly 
limited to those persons approximately 
forty years of age and older who do not 
have astigmatism or diseases of the eye 
and who require only simple magnifying 
or reducing lenses.

2. Disseminating, or causing to be dis
seminated, any advertisement by any 
means, for the purpose of inducing, or 
which is likely to induce, directly or in
directly, the purchase of their eyeglasses 
in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, 
which advertisement contains the repre
sentation prohibited in paragraph 1 
hereof.

By said “Decision of the Commission”, 
etc., report of compliance was required 
as follows:

It is ordered, That the respondents 
herein shall within sixty (60) days after 
service upon them of this order, file with 
the Commission a report in writing set
ting forth in detail the manner and form 
in which they have complied with the 
order to cease and desist.

Issued: May 20, 1955. ..
By the Commission. .
[seal] R obert M.. Parrish,

Secretary.
[F. R. Doc. 55-5568; Filed, July 11, 1955;

8:48 a. m.]

[Docket 6285]
Part 13—D igest of Cease and D esist 

Orders

ADVANCE SPECTACLE CO., IN C ., AND 
MICHAEL M. EGEL

Subpart—Advertising falsely or mis
leadingly: § 13.170 Qualities or properties 
of product or service. Subpart—Secur
ing agents or representatives falsely or 
misleadingly: § 13.2140 Qualities or prop
erties of product. In connection with 
the offering for sale, sale, or distribution 
of eyeglasses, disseminating/ etc., any 
advertisement by means of the United 
States mails, or in commerce, or by any 
means to induce, etc., the purchase in 
commerce, of respondents’ eyeglasses, 
which advertisements represent, directly 
or by implication, that the eyeglasses 
sold by respondents, made pursuant to 
the results of tests of the eyes using 
respondents’ devices, will correct, or are 
capable of correcting, defects in vision 
of persons unless expressly limited to 
those persons approximately forty years 
of age and older who do not have astig
matism or diseases of the eye and who 
require only simple magnifying lenses; 
prohibited.
(Sec. 6, 38 Stat. 721; 15 U. S. C. 46. Interpret 
or apply sec. 5, 38 Stat. 719, as amended; 15

Tf. S. O. 45) [Cease and desist order, Ad
vance Spectacle Company, Inc., et al., Chi
cago, 111., Docket 6285, May 22, 1955]
ïn  the Matter of Advance Spectacle Com

pany, Inc., a Corporation, and Michael
M. Egel, Individually and as an Officer
of Advance Spectacle Company, Inc.
This proceeding was heard by Earl J. 

Kolb, hearing examiner, upon the com
plaint of the Commission which charged 
respondents with the use of unfair and 
deceptive acts and practices in commerce 
in violation of the provisions of the 
Federal Trade Commission Act, in con
nection with the sale and distribution of 
eyeglasses through and by means of a 
self-testing device designated “14 Lens 
Sample Card”, and upon a stipulation for 
a consent order, which was entered into 
by respondents with counsel for the 
complaint, following the filing of re
spondents’ answer.

By the terms of said stipulation for 
consent order, which disposed of all the 
issues in the proceeding and was duly 
approved by the Director and Assistant 
Dirèctor of the Bureau of Litigation, re
spondents admitted all of the jurisdic
tional allegations of the complaint and 
agreed that the record in the matter 
might be taken as if the Commission had 
made findings of jurisdictional facts in 
accordance with such allegations, and 
it was further provided thereby that the 
answer theretofore filed by respondents 
was to be withdrawn, and that the par
ties expressly 'waived a hearing before 
the hearing examiner or the Commis
sion, the filing of exceptions or oral 
argument before the Commission, and 
all other procedure before the hearing 
examiner and the Commission to which 
the respondents might be entitled under 
the Federal Trade Commission Act or 
the rules of practice of the Commission.

Respondents further agreed in said 
, stipulation that the order to cease and 
desist issued in accordance therewith 
should have the same force and effect 
as if made after a full hearing, presen
tation of evidence and findings and con
clusions thereon, and specifically waived 
all right, power, and privilege to chal
lenge or contest the validity of such or
der, and it was further provided that 
said stipulation, together with the com
plaint, should constitute the entire rec
ord in the matter; that the complaint 
might be used in construing the terms of 

‘ the order issued pursuant to said stipu
lation; and that said order might be al
tered, modified, or set aside in the man
ner prescribed by statute for the orders 
of the Commission.

Thereafter said hearing examiner 
made his initial decision in which he set 
forth the aforesaid matters; his conclu
sion, in view of his consideration of said 
stipulation and the order contained 
therein, that the same provided for an 
appropriate disposition of the proceed
ing; his acceptance of same, which he 
made a part of the record; and his juris
dictional findings with respect to re
spondents and their business, the 
Commission’s jurisdiction of the subject 
matter of the proceeding and of said re
spondents, and the interest of the public 
in the proceeding; and in which he is
sued his cease and desist order.

Thereafter said initial decision, in
cluding said order, as announced and 
decreed by “Decision of the Commission 
and Order to File Report of Compli
ance”, dated May 20, 1955, became, on 
May 22, 1955, pursuant to Rule XXII of 
the Commission’s rules of practice, the 
decision of the Commission.

Said order to cease and desist is as 
follows:

I t  is ordered, That respondents Ad
vance Spectacle Company, Inc., a cor
poration, and its officers, and respondent 
Michael M. Egel, individually, and re
spondents’ agents, representatives and 
employees, directly or through any cor
porate or other device in connection with 
the offering for sale, sale or distribution 
of eyeglasses, do forthwith cease and 
desist from:

1. Disseminating, or causing to be 
disseminated, any advertisement by 
means of the United States mails, or by 
any means in commerce, as “commerce” 
is defined in the Federal Trade Commis
sion Act, which advertisement repre
sents, directly or by implication, that 
the eyeglasses sold by respondents, made 
pursuant to the results of tests of the 
eyes using respondents’ devices, will 
correct, or are capable of correcting, de
fects in vision of persons unless expressly 
limited to those persons approximately 
forty years of age and older who do 
not have astigmatism or diseases of the 
eye and who require only simple mag
nifying lenses.

2. Disseminating, or causing to be dis
seminated, any advertisement by any 
means, for the purpose of inducing, or 
which is likely to induce, directly or in
directly, the purchase of their eyeglasses 
in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, 
which advertisement contains the repre
sentation prohibited in paragraph 1 
hereof.

By said “Decision of the Commission”, 
etc., report of compliance was required 
as follows:

It is ordered, That the respondents 
herein shall within sixty (60) days after 
service upon them of this order, file with 
the Commission a report in writing 
setting forth in detail the manner and 
form in which they have complied with 
the order to cease and desist.

Issued: May 20, 1955. „
By the Commission.
[seal] R obert M. Parrish,

Secretary.
[F. R. Doc. 55-5569; Filed, July 11, 1955;

8:48 a. m.]

[Docket 5227]
P art 13—Digest of Cease And Desist 

Orders

JO SEPH  TRINER CORP.

Subpart—Advertising falsely or mis
leadingly: § 13.170 Qualities or proper
ties of product or service. Order 
modifying in certain particulars, among 
other things, prior cease and desist or-
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der, issued June 27,1945, 40 P. T. C. 668, 
10 F. R. 8538, as in said “Order Reopen
ing Proceeding and Granting in Part and 
Denying in Part Petition for Modifica
tion of Findings as to the Facts and of 
Order to Cease and Desist”, below set 
forth, so as to require respondent, its 
officers, etc., in connection with the offer 
for sale, etc., of respondent corporation’s 
medicinal preparation variously desig
nated as “Triner’s Bitter Wine”, etc., or 
any other preparation of substantially 
similar composition or possessing sub
stantially similar properties, whether 
sold under the same names or any other 
name, to cease and desist, as thus modi
fied, from disseminating, etc., any ad
vertisements by means of the United 
States mails, or in commerce, or by any 
means to induce, etc., the purchase in 
commerce, of said preparation, which 
advertisements represent, directly or by 
implication: (a) That said preparation 
is a cure or remedy for stomach dis
orders, faulty digestion, headache, ner
vousness, fatigue, or insomnia, or that it 
has any therapeutic value in the treat
ment of such conditions in excess of 
providing temporary relief from head
aches when due to constipation; (b) that 
said preparation cleanses the stomach 
or intestines or keeps the intestines 
clean; (c) that the use of said prepara
tion will raise the general vitality of the 
body, increase the resistance of the 
body to germs, or prevent or aid in the 
prevention of colds.
(Sec. 6, 38 Stat. 721; 15 U. S. C. 46. Inter
prets or applies sec. 5, 38 Stat. 719, as 
amended; 15 U. S. C. 45) [Order modifying 
cease and desist order, Joseph Triner Cor
poration, Chicago, 111., Docket 5227, May 26, 
1955]

This matter coming on to be heard 
upon petition of respondent Joseph 
Triner Corporation, filed February 25, 
1955, to reopen the proceeding and to 
modify the findings as to the facts and 
order to cease and desist, and upon an
swer thereto filed by the Legal Adviser 
on Deceptive Practices, Bureau of Liti
gation, opposing in part, and interposing 
no objection in part thereto; and

The Commission having duly consid
ered the matter and having concluded 
that respondent’s petition for modifica
tion should be granted in part and denied 
in part, as hereinafter indicated, and 
that the proceeding accordingly should 
be reopened for that purpose:

It is ordered, That said petition to re
open be, and it hereby is, granted.

It is further ordered, That paragraphs 
four and five of the findings as to the 
facts herein be modified by deleting 
from each of said paragraphs the phrase 
“poor appetite”* that paragraph six in 
said findings be deleted, and that para
graph seven thereof be renumbered as 
paragraph six.

It is further ordered, That the order 
to cease and desist herein be modified by 
deleting from paragraph 1 (a) thereof 
the phrase “poor appetite”, by deleting 
paragraph 2 in its entirety, and by re
numbering paragraph 3 as paragraph 2 
and deleting from said paragraph the 
concluding clause “or which fails to 
comply with the requirements set forth 
in paragraph 2 hereof.”

RULES AND REGULATIONS
I t  is further ordered, That in all other 

respects respondent’s petition for modi
fication be, and it hereby is, denied.

Issued: May 26, 1955.
By the Commission.
[seal] R obert M. P arrish,

Secretary.
[P. R. Doc. 55-5570; Piled, July 11, 1955;

8:49 a. m.]

TITLE 19— CUSTOMS DUTIES
Chapter I— Bureau of Customs, 

Department of the Treasury 
[T. D. 53835]

Part 21—Cartage and Lighterage

IDENTIFICATION CARDS AND FINGERPRINTING 
OF CUSTOMS CARTMEN AND LIGHTERMEN

As the result of an employee’s sugges
tion, the Bureau has considered the ques
tion whether a duplicate copy of an 
identification card of a licensed cartman 
or lighterman or employee thereof, cus
toms Form 3873, is needed as a customs 
record. Consideration has also been 
given to the question whether the fin
gerprinting of a licensed bonded cart- 
man or lighterman or his employees 
serves a good purpose at all ports.

It has been decided that the questions 
whether duplicate identification cards 
and fingerprinting of customs bonded 
cartmen or lightermen are required at 
any port are matters which may properly 
be determined on a local basis and that 
the Customs Regulations should be 
amended to so provide. Accordingly, 
§ 21.2 of the Customs Regulations is 
amended as follows:

1. The fourth sentence is amended by
deleting “two photographs” and substi
tuting therefor “a photograph (or two 
if required for purposes of local admin
istration) ”. " *

2. The fifth sentence is amended to 
read : „“If required for purposes of local 
administration, the fingerprints of such 
person shall be taken on customs Form 
3872 and at the time of the filing of the 
application.”

3. The seventh sentence is amended 
to read : “If required for purposes of local 
administration, the identification card 
shall be prepared in duplicate.”

4. The ninth sentence is amended by 
inserting “, when required,” after the 
word “duplicate”.
(Secs. 565, 624, 46 Stat. 747, 759; 19 U. S. C. 
1565, 1624)

[seal] R alph K elly,
Commissioner of Customs.

Approved: July 5, 1955.
H. Chapman R ose,

Acting Secretary of the Treasury.
[F. R. Doc. 55-5572; Filed, July 11, 1955;

8:49 a. m.]

[T. D. 53836]
P art 54— Certain Importations 

T emporarily F ree of Duty

free entry; government personnel
AND EVACUEES

Section 1 of the act of June 30, 1955, 
entitled “An Act relating to the free

importation of personal and household 
effects brought into the United States 
under Government orders, and for other 
purposes”, superseding Public Law 633 
of 1942 (T. D. 50678 and T. D. 53304), 
is published for your information and 
guidance.

Be it  enacted "by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, That (a) 
the Act of June 27, 1942, entitled “An Act 
to exempt from duty personal and household 
effects brought into the United States under 
Government orders”, as amended (U. S. C., 
title 50 App., secs. 801 and 802), is hereby 
amendd to read as follows: “That under 
regulations to be prescribed by the Secre
tary of the Treasury, after consultation with 
such agencies as he shall consider to be 
substantially interested, the personal and 
household effects (with such limitation on 
the importation of alcoholic beverages and 
tobacco products as the Secretary may pre
scribe) of any person in the service of the 
United States who returns to the United 
States upon the termination of assignment 
to extended duty (as defined in the above- 
authorized regulations) at a post or station 
outside the customs territory of the United 
States, or of returning members of his fam
ily who have resided with him at such post 
or station, or of any person evacuated to the 
United States under Government orders or 
instructions, may be brought into customs 
territory of the United States without the 
payment of any duty or tax imposed upon, 
or by reason of, importation.”

(b) The amendment made by subsection 
(a) shall be effective with respect to articles 
entered for consumption, or withdrawn from 
warehouse for consumption, on or after July 
1, 1955, and before July 1, 1958.

Since section 1 of the act of June 30, 
1955, supersedes Public Law 633, 77th 
Congress, as amended, and consultation 
having been had between representatives 
of the Treasury Department and sub
stantially interested agencies, the Cus
toms Regulations are hereby amended 
as follows:

1. The caption of Part 54, Certain Im
portations Free of Duty During the War, 
is amended to read as set forth above.

2. Section 54.2 is amended to read as 
follows:

§54.2 Free entry of personal and 
household, effects of certain classes of 
persons in the service of the United 
States, or of their families, and of 
evacuees, (a) Under section 1 of the act 
of June 30, 1955, free entry may be ac
corded to the personal and household 
effects* (with the limitation on alcoholic 
beverages and tobacco products pre
scribed by paragraph (c) of this section) 
of any person in the service of the United 
States who returns to the United States 
upon the termination of assignment to 
extended duty at a post or station out
side the customs territory of the United 
States, or of returning members of his 
family who have resided with him at such 
post or station, or of any person evacu
ated to the United States under Govern
ment orders or instructions, provided 
such effects are entered or withdrawn 
from warehouse, for consumption before 
July 1, 1958.

(b) The privilege does not apply to 
articles imported for sale, or for the ac
count of any person not specified in the 
act, but the term “personal effects” as 
used in the statute is not confined to 
that class of articles described in para-? 
graph 1798 (b) (1), Tariff Act of 1930,
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as amended (19 U. S. C. 1201, par. 1798 
(b) (1)) ; nor is any period of use, such 
as is prescribed by paragraph 1632, 
Tariff Act of 1930 (19 U. S. C. 1201, par. 
1632), applicable to household effects 
entered under this act.

(c) Not more than one wine gallon of 
alcoholic beverages and not more than 
one hundred cigars may be imported by 
any person under the act, except that no 
alcoholic beverages or cigars shall be ac
corded free entry under the act in 
addition to either of such products con
currently imported by the person in 
connection with his return to the United 
States and accorded free entry under the 
provisions of paragraph 1798 (c) (2) (A) 
or (B), Tariff Act of 1930, as amended 
(19 U. S. C. 1201, par. 1798 (c) (2) (A) 
or (B).

(d) Collectors of customs shall be 
satisfied in all cases that the effects im
ported free of duty under the act are the 
personal and household effects of the 
importer, particularly in those cases 
where the quantity of effects imported 
may appear to be an unreasonable quan
tity for personal or household use.

(e) Except as it may otherwise be 
deemed proper in accordance with the 
provisions of paragraph (f) or (g) of 
this section, no person, or member of 
his family, shall be allowed free entry 
of personal or household effects under 
the act where the person returns to the 
United States pursuant to Government 
orders or instructions which authorized 
him initially to proceed to a foreign post 
or station and return to the United 
States upon termination of temporary 
duty.

(f) The requirement of the act that 
the person “returns to the United States 
upon the termination of assignment to 
extended duty” shall be considered met 
upon the necessary proof being sub
mitted that any one of the following 
cases is applicable:

(1) The person is returning from duty 
outside the customs territory of the 
United States of at least 140 days dura
tion.

(2) The person is returning after the 
termination of an assignment to perma
nent duty at a post or station outside 
customs territory of the United States, 
regardless of the duration of the duty.

(3) The person returns to the United 
States under Government orders at any 
time after leaving the United States 
for extended duty of not less than 140 
days outside the customs territory of the 
United States.

(4) The person, although not return
ing to the United States, is ordered by 
the Government agency involved from 
duty at a.post or station outside the cus
toms territory of the United States to 
duty at another post or station outside 
the customs territory of the United 
States necessitating the return to the 
United States of his personal and house
hold effects.

(g) In any case where the limitation 
on the quantity of alcoholic beverages 
and tobacco products which may be ex
empted from duty and tax under para
graph (c) of this section, or the failure
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of the person to meet the requirement 
that he be returning from “extended 
duty”, as explained in paragraph (f) 
of this section, will cause undue hardship 
to the person through no fault of his 
own, but rather because of the nature 
of his assignment or other hardship cir
cumstances, the Commissioner of Cus
toms, upon receipt of a request from the 
Government agency involved, may waive 
the limitation or the requirement, as the 
case may be, if he deems such waiver 
warranted by the facts.

(h) All articles for which free entry 
is claimed under the act shall be entered 
or withdrawn in accordance with the 
requirements prescribed by the Tariff 
Act of 1930. Collectors of customs shall 
accord free entry under the act upon 
the production of satisfactory proof that 
the articles are entitled to the benefits 
thereof. Customs Form 6061 may be 
used as a declaration and entry for arti
cles granted exemption from duty and 
tax under the act. when entry is made in 
the name of the person who is entitled 
to the benefits of the statute. Such 
declaration and entry shall be verified 
by the customs officer by an inspection 
of the owner’s travel orders, unless other 
evidence is furnished which satisfies the 
collector that the effects were brought 
into the United States in connection with 
the person’s return to the United States 
upon the termination of assignment to 
extended duty, as explained in paragraph
(f) of this section, or in connection with 
the return of members of his family who 
have resided with him at such post or 
station, or in connection with the evacu
ation of a person to the United States 
under Government orders or instruc
tions. If the collector accepts an in
spection of the owner’s travel orders as 
evidence that the effects were brought 
into the United States within the re
quirements of the act, the owner’s travel 
orders shall be identified on the entry, 
which shall be handled like a free 
baggage declaration. The date of the 
person’s last departure from the United 
States shall be indicated on the declara
tion and entry. The inward foreign 
manifest covering a shipment entered on 
customs Form 6061 shall be liquidated 
by noting thereon “Free on C. F. 6061, 
C. R. 54.2.”

(i) No invoice shall be required for 
articles accorded free entry under the 
act (secs. 1, 2, 56 Stat. 461, as amended,' 
50 U. S. C. App. 801, 802) ; (secs. 481, 484, 
498, 46 Stat. 719, 722, as amended, 728; 
19 U. S. C. 1481, 1484*1498).

3. Treasury decisions 50678, 50869, 
53304, shall be noted as marginal refer
ence to § 54.2.

4. Treasury decision 53578 shall be 
noted as marginal reference to § 54.2 (h ) . 
(Sec. 624, 46 Stat. 759; 19 U. S.'C. 1624)

[seal] R alph K elly,
Commissioner of Customs.

Approved: July 6, 1955.
H. Chapman R ose,

Acting Secretary of the Treasury.
[F. R. Doc. 55-5573; Filed, July 11, 1955;

8:49 a. m.]
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TITLE 22— FOREIGN RELATIONS
Chapter I— Department of State

[Dept. Reg. 108.2611
Part 44—Visas : D ocumentation of Im

migrants U nder the R efugee R elief 
Act of 1953

classes of applicants; assurance of em
ployment, housing, and against be
coming A public charge

Part 44, Chapter I, Title 22 of the 
Code of Federal Regulations, is hereby 
amended in the following respects:

1. Paragraph (c) Escapees in NATO 
and other countries of § 44.2 Classes of 
applicants under the Refugee Relief Act 
of 1953, is amended to read as follows:

(c) Escapees in NATO and other 
countries. This class shall consist of 
refugees who (1 ) because of persecution 
or fear of persecution on account of race, 
religion or political opinion, fled from the 
Union of Soviet Socialist Republics or 
other Communist, Communist-domi
nated, or Communist-occupied area of 
Europe including those parts of Ger
many under military occupation by the 
Union of Soviet Socialist Republics, (2) 
cannot return thereto because of fear 
of persecution on account of race, reli
gion or political opinion, (3) at the time 
of application for a visa are residing 
within the European continental limits 
of the member nations of the North 
Atlantic Treaty Organization, or in 
Turkey, Sweden, Iran, qr in Zone “A” 
of the Free Territory of Trieste, and (4) 
are not nationals of the area in which 
they reside. The NATO countries within 
European continental limits include 
Belgium, Denmark, The Federal Repub
lic of Germany, France, Greece, Italy, 
Luxembourg, the Netherlands, Norway, 
Portugal and islands under the jurisdic
tion of any such country if immediately 
adjacent thereto. An immigrant visa 
issued to an-alien within the class de
scribed in this paragraph shall be issued 
only in one of the NATO countries speci
fied, or in Turkey, Sweden, Iran, or in 
Zone “A” of the Free Territory of Tri
este, and shall bear the notation “P. L. 
203-4 (a) (3) ” in the space provided for 
nonquota classification.

2. Section 44.3 Assurance of employ- 
ment, housing, and against becoming a 
public charge is amended as follows:

a. Paragraph (c) (1) and (3) is
amended to read as follows:

(c) Assurance of employment. (1) 
The assurance that an alien will be suit
ably employed without displacing some 
other person from his employment shall 
provide such information as may be re
quired to satisfy the Administrator, the 
consular officer, and the immigration 
officer that (i) suitable activities for 
salary, wages, or other economic gain 
are to be made available to the alien by 
the individual citizen or citizens furnish
ing the assurance, (ii) the wages or com
pensation offered are not less than the 
prevailing rate for like activity in the 
community where the employment will 
be performed, (iii) the employment is
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of a permanent or indefinite nature and 
will be available at the time of arrival of 
the alien in the United States, and (iv) 
no person will be displaced from his 
employment by reason of the activities 
to be performed by such alien. Except 
as provide in paragraph (g) of this sec
tion, the assurance of employment shall 
show the specific address in the United 
States at which the employment is avail
able, the type of employment, and the 
terms and conditions thereof, including 
the rate or range of compensation to be 
paid.

• * * • •
(3) Except as is provided in paragraph

(g) of this section, every sponsor who 
gives an assurance of employment for an 
alien shall, prior to the submission of 
the assurance, request through the local 
office of the State Employment Service 
serving the area of proposed employment 
a signed statement from the United 
States Employment Service consisting of 
a finding and recommendation with re
gard to the authenticity and bona fides 
of the employment assurance: Provided, 
That this requirement shall not apply in 
the case of an alien who is coming to the 
United States for employment consisting 
of the pursuit of a full course of study, 
as provided in subparagraph (2) of this 
paragraph. Such statement shall ac
company the assurance of employment 
and shall be submitted in duplicate. In 
making its finding with regard to the 
authenticity and bona fides of an assur
ance of employment, the Employment 
Service will consider such factors as (i) 
the existence of a valid offer of employ
ment, (ii) the status of the assurer as a 
bona fide employer, (iii) the non-dis
placement of American workers, (iv) 
whether the employment will be tempo
rary or seasonal in duration, and (v) 
whether the terms and conditions of the 
employment are substantially less favor
able to the alien than to other workers 
similarly employed in the area of pro
spective employment. As a possible basis 
for granting a priority in the considera
tion of the alien’s visa application, the 
local office of the State Employment 
Service may include in its finding a state
ment concerning the urgent need for the 
alien’s services or skills in the United 
States, if it finds that the alien will be 
employed in a capacity calling for such 
services or skills. A sponsor giving an 
assurance of employment shall establish 
any claim to priority consideration under 
section 12 (1) of the act with the local 
office of the State Employment Service.

b. Paragraph (g) is amended to read 
as follows:

(g) Procedure in case of alien whose 
sponsor desires endorsement of recog
nized organization. (l) A United States 
citizen who desires to sponsor a known 
or unknown alien and have his assurance 
of employment, housing, and against be
coming a public charge underwritten by 
a recognized organization shall use Form 
DSR-8 in accordance with the instruc
tions printed thereon.

(2) Any organization which desires to 
be recognized by the Administrator as 
an organization entitled to underwrite 
and endorse an assurance of employ
ment, housing, and against becoming a
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public charge given by individual spon
sors shall execute and submit in dupli
cate to the Administrator Form DSR-7, 
“Application for recognition of organiza
tion”. Any such undertaking shall con
stitute an agreement on the part of the 
organization, subject to such limitations 
as may be expressly set forth in the ap
plication for recognition, to assume the 
obligations of the individual citizen or 
citizens giving an assurance of employ
ment, housing, and against becoming a 
public charge, in the event such citizen 
or citizens fail to meet his or their obliga
tions under the act.

(3) With respect to the submission of 
Form DSR-8, one of the following alter
native procedures shall be required in 
connection with the assurance of em
ployment:

(i) The submission of a statement of 
a finding and recommendation from the 
local office of the United States (or the 
State) Employment Service serving the 
area of proposed employment concern
ing the authenticity and bona fides of the 
assurance of employment. An uncerti
fied copy of the clearance order (Form 
ES 560) shall be attached to the Form 
DSR-8; or

(ii) A recognized organization may 
accept the responsibility for recom
mending to the Administrator that an 
assurance of specific employment is au
thentic and bona fide. The acceptance 
of this responsibility by the recognized 
organization shall be signified by an 
endorsement, stamped in the margin of 
page 3 of Form DSR-8, reading “Agency 
Endorsed Job Assurance”, and by the 
signature in the space provided in sec
tion 3 of Form DSR-8 of an authorized 
representative of such organization’s 
national headquarters. The executed 
Form DSR—8 shall contain the following 
data: (a) Type of employment; (b) de
sirable special skills or other qualifica
tions required, including a description 
of the experience, physical condition, 
education, and other basic factors nec
essary or required by the employer; (c) 
specific address of employment; (d) 
terms of employment, including the 
hours of work, and the rate of pay (either 
hourly, weekly, or monthly), room and 
board, tips or other remuneration which 
might be considered a part of the total 
compensation to be paid; (e) a state
ment to the effect that the wages offered 
are prevailing wages in the area of 
employment; (/) a statement as to 
whether the employment offered is to be 
permanent, indefinite, or temporary; 
and (.g) a brief summary of the duties 
involved in the prospective employment; 
or

(iii) A recognized organization may 
accept the responsibility for recommend
ing to the Administrator that an assur
ance of employment in a specified cate
gory and in a particular locality is au
thentic and bona fide. The acceptance 
of this responsibility by the recognized 
organization shall be signified by an en
dorsement, stamped in the margin of 
page 3 of Form DSR-8, reading “Agency 
Endorsed Job Assurance”, and by the 
signature in the space provided in sec
tion 3 of Form DSR-8 of an authorized 
representative of such organization’s 
national headquarters. The executed

Form DSR-8 shall contain the following 
data: (a) Specific employment category 
in a particular locality (city or county);
(5) desirable skills or. other qualifications 
required, including a description of the 
experience, physical condition, educa
tion, and other basic factors necessary 
or required by employers in the particu
lar job category; (c) address of place of 
employment, to be indicated by the words 
“care of the sponsor”;' (d) name and 
address of employer, to be indicated by 
the words “care of the sponsor”; (e) 
terms of employment, including the 
hours of work, and the rate of pay 
(hourly, weekly, or monthly), room and 
board, tips, or other remuneration which 
might be considered a part of the total 
compensation which is being paid to em
ployees engaged in the specified employ
ment category and which will be paid to 
the alien after his arrival in the United 
States; (/) a statement to the effect that 
the wages to be paid are prevailing wages 
in the area of employment; (g) a state
ment as to whether the employment of
fered is to be permanent, indefinite, or 
temporary; and (h ) a brief summary of 
the duties involved in the prospective em
ployment. If the procedure outlined in 
this subdivision is used, it shall be the 
obligation of the recognized organiza
tion to notify the Administrator, as soon 
as possible after the alien arrives at his 
destination in the United States, con
cerning the specific address of employ
ment, and the name and address of the 
alien’s actual employer.
(Sec. 4, 63 Stat. I l l;  5 U. S. C. 151c)

The regulations contained in this or
der shall become effective upon publica
tion in the F ederal Register. The 
provisions of section 4 of the Adminis
trative Procedure Act (60 Stat. 238; 5 
U. S. C. 1003) relative to notice of pro
posed rule making and delayed effective 
date are inapplicable to this order be
cause the regulations contained therein 
involve foreign affairs functions of the 
United States.

Dated : July 6, 1955.
S cott McLeod, 

Administrator.
Bureau of Security
and Consular Affairs.

[P. R. Doc. 55—5555; Filed, July 11, 1955;
8:45 a. m.]

TITLE 31— MONEY AND 
FINANCE: TREASURY

Chapter II— Fiscal Service, Depart
ment of the Treasury 

Subchapter A— Bureau of Accounts
P art 211—D elivery of Checks and War

rants to Addresses Outside the 
U nited S tates, Its T erritories and 
P ossessions

REPORTS OF CHECKS OR WARRANTS 
W ITHHELD

Part 211, Subchapter A, Chapter H, 
Title 31 of the Code of Federal Regula
tions of the United States of America 
(appearing also as Treasury Department 
Circular No. 655, dated March 19, 1941, 
as amended) is hereby amended by re-
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vising paragraph (d) of § 211.4 to read 
as follows:

(d) Checks withheld from delivery 
pursuant to the provisions of this part 
are to be deposited in the general ac
count of the Treasurer of the United 
States for credit to the deposit fund of 
the Secretary of the Treasury, 20X6048, 
Proceeds of Withheld Foreign Checks. 
The deposit will be made on Standard 
Form Certificate of Deposit No. 201, pre
pared in accordance with applicable 
Treasury instructions.
(Sec. 5, 54 Stat. 1087; 31 U. S. C. 127)

[seal] W. Randolph B urgess, 
Acting Secretary of the Treasury.

July 6, 1955.
[F. R. Doc. 55-5575; Filed, July 11, 1955; 

8:49 a. m.]

TITLE 43— PUBLIC LANDS: 
INTERIOR

Chapter I— Bureau of Land Manage
ment, Department of the Interior

Appendix C— Public Land Orders 
[Public Land Order 1183]

[Misc. 435461]
Colorado

REVOKING EXECUTIVE ORDER OF JU N E 24 , 
1914, CREATING POWER SITE RESERVE 
NO. 443

By virtue of the authority vested in 
the President by section 1 of the act of 
June 25, 1910 (36 Stat. 847; 43 U. S. C. 
141) and pursuant to Executive Order 
No. 10355 of May 26,1952, it is ordered as 
follows:

The Executive order of June 24, 1914, 
reserving the following-described lands 
as Power Site Reserve No. 443 is hereby 
revoked:

Sixth Principal Meridian

T. 8 N.,R. 72 W.,
Sec. 1, SW % , S W i4 S E % .

The areas described aggregate 200 
acres.

The lands are withdrawn for Power 
Site Reserve No. 147 by the Executive 
order of July 1, 1910.

Orme Lew is,
Assistant Secretary of the Interior. 

J u l y  5, 1955.
[F. R. Doc. 55-5552; Filed, July 11, 1955; 

8:45 a. m.]

[Public Land Order 1184]
[Colorado 010842]

Colorado

Reservation of lands w ithin  pike
NATIONAL FOREST AS FREMONT EXPERI
MENTAL FOREST

By virtue of the authority vested in 
the President by the act of June 4, 1897 
(30 Stat. 34, 36; 16 U. S. C. 473) and 
otherwise, and pursuant to Executive 
Order No. 10355 of May 26, 1952, it is 
ordered as follows:

No. 134----- 3
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Subject to valid existing rights, the 

following-described public lands within 
the Pike National Forest in Colorado 
are hereby withdrawn from all forms of 
appropriation under the public-land 
laws, including the mining but not the 
mineral-leasing laws, and reserved for 
use of the Forest Service, Department 
of Agriculture, as the Fremont Experi
mental Forest, in connection with re
search projects being conducted in fur
therance of the act of May 22, 1928 (45 
Stat. 699; 16 U. S. C. 581, 581a-581k) as 
amended:

DEPARTMENT OF THE TREASURY
Internal Revenue Service
[ 26 CFR (1954) Part 1 1

Income Tax; Taxable Y ears B eginning 
After D ecember 31, 1953

MITIGATION OF EFFECT OF LIMITATIONS AND 
OTHER PROVISIONS

Notice is hereby given, pursuant to the 
Administrative Procedure Act, approved 
June 11, 1946, that the regulations set 
forth in tentative form below are pro
posed to be prescribed by the Commis
sioner of Internal Revenue, with the 
approval of the Secretary of the Treas
ury. Prior to the final adoption of such 
regulations, consideration will be given 
to any data, views, or arguments pertain
ing thereto which are submitted in 
writing, in duplicate, to the Commis
sioner of Internal Revenue, Attention: 
T:P, Washington 25, D. C., within the 
period of thirty days from the date of 
publication of this notice in the Federal 
R egister. The proposed regulations are 
to be issued under the authority con
tained in sections 1313 and 7805 of the 
Internal Revenue Code of 1954 (68A Stat. 
339, 917; 26 U. S. C. 1313, 7805)

[seal] Paul K. W ebster,
Acting Commissioner 

of Internal Revenue,
The following regulations are hereby 

prescribed under subchapter Q, part II, 
of the Internal Revenue Code of 1954:

MITIGATION OF EFFECT OF LIMITATIONS 
AND OTHER PROVISIONS

§1.1311 (a) Statutory provisions;
correction of error; general rule.

Sec. 1311. Correction of error—(a) Gen
eral rule. If a determination (as defined in 
section 1313) is described in one or more 
of the paragraphs of section 1312 and, on the 
date of the determination, correction of the 
effect of the error referred to in the appli
cable paragraph of section 1312 is prevented 
by the operation of any law or rule of law, 
other than this part and other than section 
7122 (relating to compromises), then the 
effect of the error shall be corrected by an 
adjustment made in the amount and in the 
manner specified in section 1314.

§1.1311 (a )-l Introduction. (a)
Part II of subchapter Q provides certain
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S ixth Principal Meridian

T. 14 S., R. 68 W.,
Sec. 2, S»/2NE>A, SEi/4.
The areas described aggregate 240 

acres.
This order shall take precedence over 

but not otherwise affect the existing res
ervation of the lands for national forest 
purposes.

Orme Lew is,
Assistant Secretary of the Interior. 
July 5,1955.

[F. R. Doc. 55-5553; Filed, July 11, 1955; 
8:45 a. m.]

rules for the correction of the effect of 
an erroneous treatment of an item in 
a taxable year which is closed by the 
statute of limitations or otherwise, in 
cases where, in connection with the as
certainment of the tax for another tax
able year, it has been determined that 
there was an erroneous treatment of 
such item in the closed year.

(b) In most situations falling within 
this part the correction of the effect 
of the error on a closed year can be made 
only if either the Commissioner or the 
taxpayer has taken a position in another 
taxable year which is inconsistent with 
the erroneous treatment of the item in 
the closed year. If a refund or credit 
would result from the correction of the 
error in the closed year, then the Com
missioner must be the one maintaining 
the inconsistent position. For example, 
if the taxpayer erroneously included an 
item of income on his return for an 
earlier year which is now closed and 
the Commissioner successfully requires it 
to be included in a-later year, then the 
correction of the effect of the erroneous 
inclusion of that item in the closed year 
may be made since the Commissioner 
has maintained a position inconsistent 
with the treatment of such item in such 
closed year. On the other hand, if an 
additional assessment would result from 
the correction of the error in the closed 
year, then the taxpayer must be the one 
maintaining the inconsistent position. 
For example, if the taxpayer deducted 
an item in an earlier year which is now 
closed and he successfully contends that 
the item should be deducted in a later 
year, then the correction of the effect 
of the erroneous deduction of that item 
in the closed year may be made since 
the taxpayer has taken a position incon
sistent with the treatment of such item 
in such earlier year.

(c) There are two special circum
stances which fall within this part but 
which do not require an inconsistent po
sition be maintained. One of these cir
cumstances relates to the inclusion of 
an item of income in the correct year 
and the other relates to the allowance of 
a deduction in the correct year. In the 
first situation, if the Commissioner takes 
the position by a deficiency notice or 
before the Tax Court that an item of in-

PROPOSED RULE MAKING
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come should be included in the gross in
come of a taxpayer for a particular year 
and it is ultimately determined that such 
item was not so includible, then such 
item can be included in the income of 
the proper year if that year was not 
closed at the time the Commissioner took 
his position. In the second situation, 
if the taxpayer claims that a deduction 
should be allowed for a particular year 
and it is ultimately determined that the 
deduction was not allowable, then the 
taxpayer may take the deduction in the 
proper year if that year was not closed 
a t the time the taxpayer first claimed a 
deduction.

§ 1.1311 (a)-2 Purpose and scope of 
section 1311. (a) Section 1311 provides
for the correction of the effect of certain 
errors under circumstances specified in 
section 1312 when one or more provisions 
of law such as the statute of limitations 
would otherwise prevent such correction. 
Section 1311 may be applied to correct 
the effect of certain errors if, on the date 
of a determination (as defined in section 
1313 (a) and the regulations thereun
der) , correction is prevented by the op
eration of any provision of law other 
than sections 1311 through 1315 and sec
tion 7122 (relating to compromises) and 
the corresponding provisions of prior 
revenue laws. Examples of provisions 
preventing such corrections are sections 
6501, 6511, 6532, and 6901 (c), (d) and
(e), relating to periods of limitations; 
section 6212 (c) and 6512 relating to the 
effect of petition to the Tax Court of 
the United States on further deficiency 
letters and on credits or refunds; section 
7121 relating to closing agreements; and 
sections 6401 and 6514 relating to pay
ments, refunds, or credits after, the pe
riod of limitations has expired. Section 
1311 may also be applied to correct the 
effect of an error if, on the date of the 
determination, correction of the error is 
prevented by the operation of any rule 
of law, such as res judicata or estoppel.

(b) The determination may be with 
respect to any of the taxes imposed by 
subtitle A of the Internal Revenue Code 
of 1954, by chapter 1 and subchapters 
A, B, D, and E of chapter 2 of the Internal 
Revenue Code of 1939, or by the corre
sponding provisions of any prior revenue 
act, or by more than one of such provi
sions. Section 1311 may be applied to 
correct the effect of the error only as to 
the tax or taxes with respect to which 
the error was made which correspond 
to the tax or taxes with respect to which 
the determination relates. Thus, if the 
determination relates to a tax imposed 
by chapter 1 of the Internal Revenue 
Code of 1954, the adjustment may be 
only with respect to the tax imposed by 
such chapter or by the corresponding 
provisions of prior law.

(c) Section 1311 is not applicable if, 
on the date of the determination, cor
rection of the effect of the error is per
missible without recourse to said section.

(d) If the tax liability for the year 
with respect to which the error was made 
has been compromised under section 7122 
or the corresponding provisions of prior 
revenue laws, no adjustment may be 
made under section 1311 with respect to 
said year.

PROPOSED RULE MAKING
(e) No adjustment may be made 

under section 1311 for any taxable year 
beginning prior to January 1, 1932. See 
section 1314 (a).

(f) Section 1311 applies only to a de
termination (as defined in section 1313
(a) and §§1.1313 (a )-l to 1.1313 (a)-4, 
inclusive) made after November 14, 
1954. Section 3801 of the Internal Rev
enue Code of 1939 and the regulations 
thereunder apply to determinations, as 
defined therein, made on or before No
vember 14, 1954. See section 1315.

§ 1.1311 (b) Statutory provisions; cor
rection of error; conditions necessary for 
adjustment.

Sec. 1311. Correction of error. * * *
(b) Conditions necessary for adjustment—

(1) Maintenance of an inconsistent position. 
Except in cases described in paragraphs (3) 
(B) and (4) of section 1312, an adjustment 
shall be made under this part only if—

(A) In case the amount of the adjust
ment would be credited or refunded in the 
same manner as an overpayment under sec
tion 1314, there is adopted in the determina
tion a position maintained by the Secretary 
or his delegate, or

(B) In case the amount of the adjustment 
would be assessed and collected in the same 
manner as a deficiency under section 1314, 
there is adopted in the determination a 
position maintained by the taxpayer with 
respect to whom the determination is made,
and the position maintained by the Secre
tary or his delegate in the case described in 
subparagraph (A) or maintained by the 
taxpayer in the case described in subpara
graph (B) is inconsistent with the erroneous 
inclusion, exclusion, omission, allowance, 
disallowance, recognition, or nonrecognition, 
as the case may be.

(2) Correction not barred at time of er
roneous action^— (A) Determination de
scribed in section 1312 (3) (B) . In the case 
of a determination described in section 1312
(3) (B) (relating to certain exclusions from 
income), adjustment shall be made under 
this part only if assessment of a deficiency 
for the taxable year in which the item is 
includible or against the related taxpayer 
was not barred, by any law or rule of law, 
at the time the Secretary or his delegate 
first maintained, in a notice of deficiency 
sent pursuant to section 6212 or before the 
Tax Court of the United States, that the item 
described in section 1312 (3) (B) should be 
included in the gross income of the taxpayer 
for the taxable year to which the determina
tion relates.

(B) Determination described in section 
1312 (4).  in  the case of a determination 
described in section 1312 (4) (relating to 
disallowance of certain deductions and 
credits), adjustment shall be made under 
this part only if credit or refund of the 
overpayment attributable to the deduction 
or credit described in such section which 
should have been allowed to the taxpayer 
or related taxpayer was not barred, by any 
law or rule of law, at the time the taxpayer 
first maintained before the Secretary or his 
delegate or before the Tax Court of the 
United States, in writing, that he was en
titled to such deduction or credit for the 
taxable year to which the determination 
relates.

(3) Existence of relationship. In case the 
amount of the adjustment would be assessed 
and collected in the same manner as a de
ficiency (except for cases described in sec
tion 1312 (3) (B )), the adjustment shall 
not be made with respect to a related tax
payer unless he stands in such relationship 
to the taxpayer at the time the latter first 
maintains the inconsistent position in a 
return, claim for refund, or petition (or 
amended petition) to the Tax Court of the

United States for the taxable year with 
respect to which the determination is made 
or if such position is not so maintained* 
then at the time of the determination.

§ 1.1311 (b )-l Maintenance of an 
inconsistent position—(a) In general. 
Under the circumstances stated in 
§ 1.1312-1, § 1.1312-2, paragraph (a) of 
§ 1.1312-3, § 1.1312-5, and § 1.1312-6, the 
maintenance of an inconsistent position 
is a condition necessary for adjustment. 
The requirement in such circumstances 
is that a position maintained with re
spect to the taxable year of the determi
nation and which is adopted in the 
determination be inconsistent with the 
erroneous inclusion, exclusion, omission, 
allowance, disallowance, recognition, or 
nonrecognition, as the case may be, with 
respect to the taxable year of the error. 
That is, a position successfully main
tained with respect to the taxable year 
of the determination must be inconsist
ent with the treatment accorded an item 
which was the subject of an error in 
the computation of the tax for the closed 
taxable year. Adjustments under the 
circumstances stated in paragraph (b) 
of § 1.1312-3 and in § 1.1312-4 are made 
without regard to the maintenance of an 
inconsistent position.

(b) Adjustments resulting in refund 
or credit. (1) An adjustment under any 
of the circumstances stated in §§ 1.1312- 
1, 1.1312-5, or 1.1312-6 which would 
result in the allowance of a refund or 
credit is authorized only if (i) the Com
missioner, in connection with a deter
mination, has maintained a position 
which is inconsistent with the erroneous 
inclusion, omission, disallowance, rec
ognition, or nonrecognition, as the case 
may be, in the year of the error, and 
(ii) such inconsistent position is adopted 
in the determination.

Example. A taxpayer who keeps his books 
on the cash method erroneously included in 
income on his return for 1954 an item of 
accrued interest. After the period of limi
tations on refunds for 1954 had expired, the 
Commissioner asserted a deficiency for the 
year 1955 on the ground that the item of 
interest was received in 1955 and, therefore, 
was properly includible in gross income for 
that year. The taxpayer appealed to the 
Tax Court -which in 1960 sustained the de
ficiency. By asserting a deficiency for 1955 
based upon the inclusion of the interest 
item in that year, the Commissioner had 
maintained a position inconsistent with the 
inclusion of the interest item in 1954. As 
the determination (the decision of the Tax 
Court sustaining the deficiency) adopted 
such inconsistent position, an adjustment 
is authorized for the year 1954.

(2) An adjustment under circum
stances stated in §§ 1.1312-1, 1.1312-5, 
or 1.1312-6 which would result in the 
allowance of a refund or credit is not 
authorized if the taxpayer with respect 
to whom the determination is made, and 
not the Commissioner, has maintained 
such inconsistent position.

Example. In the example in subparagraph
(1) of this paragraph, assume that the Com
missioner asserted a deficiency for 1955 based 
upon other items for that year but, in com
puting the net income upon which such 
deficiency was based, did not include the 
item of interest. The taxpayer appealed to 
the Tax Court and in his petition asserted 
that the interest item should be included in 
gross income for 1955. The Tax Court in
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I960 included the item of interest in its 
redetermination of tax for the year 1955. 
In such case no adjustment would be au
thorized for 1954 as the taxpayer, and not 
the Commissioner, maintained a position in
consistent with the erroneous inclusion, of 
the item of interest in the gross income 
of the taxpayer for that year.

(c) Adjustments resulting in addi
tional assessments. (1) An adjustment 
under any of the circumstances stated in 
§§1.1312-2, 1.1312-3 Ca), 1.1312-5, or 
1.1312-6, which would result in an addi
tional assessment is authorized only if
(i) the taxpayer with respect to whom 
the determination is made has, in con
nection therewith, maintained a posi
tion which is inconsistent with the 
erroneous exclusion, omission, allow
ance, recognition, or nonrecognition, as 
the case may be in the year of the error, 
and (ii) such inconsistent position is 
adopted in the determination.

Example. A taxpayer in his return for
1950 claimed and was allowed a deduction 
for a loss arising from a casualty. After the 
taxpayer had filed his return for 1951 and 
after the period of limitations upon the 
assessment of a deficiency for 1950 had ex
pired, it was discovered that the loss actually 
occurred in 1951. The taxpayer, therefore, 
filed a claim for refund for the year 1951 
based upon the allowance of a deduction for 
the loss in that year, and the claim was 
allowed by the Commissioner in 1955. The 
taxpayer thus has maintained a position in
consistent with the allowance of the deduc
tion for 1950 by filing a claim for refund for
1951 based upon the same deduction. As the 
determination (the allowance of the claim 
for refund) adopts such inconsistent posi
tion, an adjustment is authorized for the 
year 1950.

(2) An adjustment under the circum
stances stated in §§ 1.1312-2, 1.1312-3
(a), 1.1312-5, or 1.1312-6 which would 
result in an additional assessment is not 
authorized if the Commissioner, and not 
the taxpayer, has maintained such in
consistent position.

Example. In the example in subparagraph
(1) of this paragraph, assume that the tax
payer did not file a claim for refund for 
1951 but the Commissioner issued a notice 
of deficiency for 1951 based upon other 
items. The taxpayer filed a petition with 
the Tax Court of the United States and the 
Commissioner in his answer voluntarily pro
posed the allowance for 1951 of a deduction 
for the loss previously allowed for 1950. The 
Tax Court took the deduction into account 
in its redetermination in 1955 of the tax 
for the year 1951. In such case no adjust
ment would be authorized for the year 1950 
as the Commissioner, and not the taxpayer, 
has maintained a position inconsistent with 
the allowance of a deduction for the loss in  
that year.

§ 1.1311 (b>-2 Correction not barred 
at time of erroneous action, (a) An 
adjustment under the circumstances 
stated in paragraph (b) of § 1,1312-3 
(relating to the double exclusion of an 
item of gross income) which would re
sult in an additional assessment, is au
thorized only if assessment of a defi
ciency against the taxpayer or related 
taxpayer for the taxable year in which 
the item is includible was not barred by 
any law or rule of law at the time the 
Commissioner first maintained, in a 
notice of deficiency sent pursuant to 
section 6212 or before the Tax Court of

the United States, that the item de
scribed in paragraph (b) of § 1.1312-3 
should be included in the gross income 
of the taxpayer in thè taxable year to 
which the determination relates.

.(b) An adjustment under the circum
stances stated in § 1.1312-4 (relating to 
the double disallowance of a deduction 
or credit), which would result in the 
allowance of a credit or refund, is au
thorized only if a credit or refund to the 
taxpayer or related taxpayer, attributa
ble to such adjustment, was not barred 
by any law or rule of law when the tax
payer first maintained in writing before 
the Commissioner or the Tax Court that 
he was entitled to such deduction or 
credit for the taxable year to wliich the 
determination relates. The taxpayer 
will be considered to have first main
tained in writing before the Commis
sioner or the Tax Court that he was en
titled to such deduction or credit when 
he first formally asserts his right to such 
deduction or credit as, for example, in 
a return, in a claim for refund, or in a 
petition (or an amended petition) before 
the Tax Court.

(c) Under the circumstances of ad
justment with respect to which the 
conditions stated in this section are ap
plicable, the conditions stated in § 1.1311
(b)-l (maintenance of an inconsistent 
position) are not required. See § 1.1312-3
(b) and § 1.1312-4 for examples of the 
application of this section.

§ 1.1311 (b)-3 Existence of relation
ship in case of adjustment by way of 
deficiency assessment, (a) Except for 
cases described in § 1.1312-3 (b), no ad
justment by way of a deficiency assess
ment shall be made, with respect to a 
related taxpayer, unless the relationship 
existed both in the taxable year with 
respect to which the error was made and 
at the time the taxpayer with respect to 
whom the determination is made first 
maintained the inconsistent position 
with respect to the taxable year to which 
the determination relates. In the case 
of an adjustment by way of a deficiency 
assessment under the circumstance de
scribed in § 1.1312-3 (b) (where the 
maintenance of an inconsistent position 
is not required), the relationship need 
exist only at some time during the tax
able year in which the error was made.

(b) If the inconsistent position is 
maintained in a return, claim for refund, 
or petition (or amended petition) to the 
Tax Court of the United States for the 
taxable year in respect to which the de
termination is made, the requisite rela
tionship must exist on the date of filing 
such document. If the inconsistent po
sition is maintained in more than one 
of such documents, the requisite date is 
the date of filing of the document in 
which it was first maintained. If the 
inconsistent position was not thus main
tained, then the relationship must exist 
on the date of the determination as, for 
example, where at the instance of the 
taxpayer a deduction is allowed, the 
right to which was not asserted in a re
turn, claim for refund, or petition to the 
Tax Court, and a determination is ef
fected by means of a closing agreement 
or an agreement under section 1313 (a)
(4).

§ 1.1312 Statutory provisions; cir
cumstances of adjustment.

Sec. 1312. Circumstances of adjustment. 
The circumstances under which the adjust
ment provided in section 1311 is authorized 
are as follows:

(1) Double inclusion of an item of gross 
income. The determination requires the 
inclusion in gross income of an item which 
was erroneously included in the gross income 
of the taxpayer for another taxable year or 
in the gross income of a related taxpayer.

(2) Double allowance of a deduction or 
credit. The determination allows a deduc
tion or credit which was erroneously allowed 
to the taxpayer for another taxable year or 
to a related taxpayer.

(3 ) Double exclusion of an item of gross 
income— (A) Items included in income. 
The determination requires the exclusion 
from gross income of an item included in 
a return filed by the taxpayer or with re
spect to which tax was paid and which was 
erroneously excluded or omitted from the 
gross income of the taxpayer for another 
taxable year, or from the gross income of 
a related taxpayer; or

(B) Items not included in income. The 
determination requires the exclusion from 
gross income of an item no,t included in a 
return filed by the taxpayer and with re
spect to which the tax was not paid but 
which is includible in the gross income of 
the taxpayer for another taxable year or 
in the gross income of a related taxpayer.

(4) Double disallowance of a deduction 
or credit. The determination disallows a 
deduction or credit which should have been 
allowed to, but was not allowed to, the tax
payer for another taxable year, or to a 
related taxpayer.

(5) Correlative deductions and inclusions 
for trusts or estates and legatees, benefi
ciaries, or heirs. The determination allows 
or disallows any of the additional deductions 
allowable in computing the taxable income 
of estates or trusts, or requires or denies 
any of the inclusions in the computation of 
taxable income of beneficiaries, heirs, or 
legatees, specified in subparts A to E, inclu
sive (secs. 641 and following, relating to 
estates, trusts, and beneficiaries), of part 
I of subchapter J of this chapter, or cor
responding provisions of prior internal rev
enue laws, and the correlative inclusion or 
deduction, as the case may be, has been er
roneously excluded, omitted, or included, 
or disallowed, omitted, or allowed, as the 
case may be, in respect of the related 
taxpayer.

(6) Basis of property after erroneous 
treatment of a prior transaction—(A) Gen
eral rule. The determination determines 
the basis of property, and in respect of any 
transaction on which such basis depends, 
or in respect of any transaction which was 
erroneously treated as affecting such basis, 
there occurred, with respect to a taxpayer 
described in subparagraph (B) of this para
graph, any of the errors described in sub- 
paragraph .(C) of this paragraph.

(B) Taxpayers with respect to whom the 
erroneous treatment occurred. The taxpayer 
with respect to whom the erroneous treat
ment occurred must be—

(i) The taxpayer with respect to whom 
the determination is made,

(ii) A taxpayer who acquired title to the 
property in the transaction and from whom, 
mediately or immediately, the taxpayer with 
respect to whom the determination is made 
derived title, or

(iii) A taxpayer who had title to the prop
erty at the time of the transaction and from 
whom, mediately or Immediately, the tax
payer with respect to whom the determina
tion is made derived title, if the basis of the 
property in the hands of the taxpayer with 
respect to whom the determination is made 
is determined under section 1015 (a) (re-
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lating to the basis of property acquired by 
gift).

(C) Prior erroneous treatment. With re
spect to a taxpayer described in subpara
graph (B) of this paragraph—

(i) There was an erroneous inclusion in, 
or omission from, gross income,

(ii) There was an erroneous recognition, 
or non-recognition, of gain or loss, or

(iii) There was an erroneous deduction 
of an item properly chargeable to capital 
account or an erroneous charge to capital 
account of an item properly deductible.

§ 1.1312-1 Double inclusion of an 
item of gross income, (a) Paragraph
(1) of section 1312 applies if the deter
mination requires the inclusion in a tax
payer’s gross income of an item which 
was erroneously included in the gross 
income of the same taxpayer for another 
taxable year or of a related taxpayer for 
the same or another taxable year.

(b) The application of paragraph (a) 
of this section may be illustrated by the 
following examples:

Example (I ). A taxpayer who keeps his 
books on the cash method erroneously in
cluded in income on his return for 1947 an 
item of accrued rent. In 1952, after the 
period of limitation on refunds for 1947 had 
expired, the Commissioner discovered that 
the taxpayer received this rent in 1948 and 
asserted a deficiency for the year 1948 which 
is sustained by the Tax Court of the United 
States in 1955. An adjustment in favor of 
the taxpayer is authorized with respect to 
the year 1947. If the taxpayer had returned 
the rent for both 1947 and 1948 and by a 
determination was denied a refund claim 
for 1948 on account of the rent" item, a 
similar adjustment is authorized.

Example (2).  A husband assigned to his 
wife salary to be earned by him in the 
year 1952. The wife included such salary 
in her separate return for that year and 
the husband omitted it. The Commissioner 
asserted a deficiency against the wife for 
1952 with respect to a different item; she 
contested that deficiency, and the Tax 
Court entered an order in her case which 
became final in 1955. The wife would there
fore be barred by section 6512 (a) from 
claiming a refund for 1952. Thereafter, the 
Commissioner asserted a deficiency against 
the husband on account of the omission of 
such salary from his return for 1952. In 
1955 the husband and the Commissioner 
enter into a closing agreement for the year 
1952 in which the salary is taxed to the 
husband. An adjustment is authorized 
with respect to the wife’s tax for 1952.

§ 1.1312-2 Double allowance of a de
duction or credit, (a) Paragraph (2) of 
section 1312 applies if the determination 
allows the taxpayer a deduction or credit 
which was erroneously allowed the same 
taxpayer for another taxable year or a 
related taxpayer for the same or an
other taxable year.

(b) The application of paragraph (a) 
of this section may be illustrated by the 
following examples:

Example (1).  A taxpayer in his return 
for 1950 claimed and was allowed a deduction 
for destruction of timber by a forest fire. 
Subsequently, it was discovered that the 
forest fire occurred in 1951 rather than 1950. 
After the expiration of the period of limita
tions for the assessment of a deficiency for 
1950, the taxpayer filed a claim for refund 
for 1951 based upon a deduction for the fire 
loss in that year. The Commissioner in 1955 
allows the claim for refund. An adjustment 
is authorized with respect to the year 1950.

Example (2).  The beneficiary of a testa
mentary trust in his return for 1949. claimed,

and was allowed, a deduction for deprecia
tion of the trust property. The Commis
sioner asserted a deficiency against the ben
eficiary for 1949 with respect to a different 
item and a final decision of the Tax Court 
of the United States was rendered in 1951, 
so that the Commissioner was thereafter 
barred by section 272 (f) of the Internal 
Revenue Code of 1939 from asserting a fur
ther deficiency against the beneficiary for 
1949. The trustee thereafter filed a timely 
refund claim contending that, under the 
terms of the will, the trust, and not the 
beneficiary, was entitled to the allowance for 
depreciation. The court in 1955 sustains 
the refund claim. An adjustment is au
thorized with respect to the beneficiary’s 
tax for 1949.

§ 1.1312-3 Double exclusion of an 
item of gross income—(a) Items included 
in income or with respect to which a tax 
was paid. (1) Paragraph (3) (A) of 
section 1312 applies if the determination 
requires the exclusion, from a taxpayer’s 
gross income, of an item included in a 
return filed by the taxpayer, or with re
spect to which tax was paid, and which 
was erroneously excluded or omitted 
from the gross income of the same tax
payer for another taxable year or of a 
related taxpayer for the same or an
other taxable year.

(2) The application of subparagraph 
(1) of this paragraph may be illustrated 
by the following examples:

Example (1).  (i) A taxpayer received pay
ments in 19,51 under a contract for the per
formance of services and included -the 
payments in his return for that year. After 
the expiration of the period of limitations for 
the assessment of a deficiency for 1950, the 
Commissioner issued a notice of deficiency 
to the taxpayer for the year 1951 based upon 
adjustments to other items, and the tax
payer filed a petition with the Tax Court of 
the United States and maintained in the 
proceeding before the Tax Court that he kept 
his books on the accrual basis and that the 
payments received in 1951 were on income 
that had accrued and was properly taxable 
in 1950. A final decision of the Tax Court 
was rendered in 1955 excluding the payments 
for 1951 income. An adjustment in favor of 
the Commissioner is authorized with respect 
to the year 1950, whether or not a tax had 
been paid on the income reported in the 
1951 return.

(ii) Assume the same facts as in (i) except 
that the taxpayer had not included the pay
ments in any return and had not paid a tax 
thereon. No adjustment would be authorized 
under section 1312 (3) (A) with respect to 
the year 1950. If the taxpayer, however, had 
paid a deficiency asserted for 1951 based upon 
the inclusion of the payments in 1951 income 
and thereafter successfully sued for refund 
thereof, an adjustment would be authorized 
with respect to the year 1950. (See para
graph (b) of this section for circumstances 
under which correction is authorized with' 
respect to items not included in income and 
on which a tax was not paid.)

Example (2).  A father and son conducted 
a partnership business, each being entitled 
to one-half of the net profits. The father 
included the entire net income of the part
nership in his return for 1948, and the son 
included no portion of this income in his 
return for that year. Shortly before the ex
piration of the period of limitations with re
spect to deficiency assessments and refund 
claims for both father and son for 1948, the 
father filed a claim for refund of that por
tion of his 1948 tax attributable to the half 
of the partnership income which should 
have been included in the son’s return. The 
court sustains the claim for refund in .1955.

An adjustment is authorized with respect to 
the son’s tax for 1948.

(b) Items not included in income and 
with respect to which the tax urns not 
paid. (1) Paragraphs (3) (B) of sec
tion 1312 applies if the determination 
requires the exclusion from gross income 
of an item not included in a return filed 
by the taxpayer and with respect to 
which a tax was not paid, but which is 
includible in the gross income of the 
same taxpayer for another taxable year, 
or in the gross income of a related tax
payer for the same or another taxable 
year. This is one of the two circum
stances in which the maintenance of an 
inconsistent position is not a require
ment for an adjustment, but the require
ments of § 1.1311 (b)-2 (a) must be 
fulfilled (correction not barred at time 
of erroneous action).

(2) The application of subparagraph 
(1) of this paragraph may be illustrated 
by the following examples:

Example (1).  The taxpayer, A, who. com
putes his income by use of the accrual 
method of accounting, performed in 1949 
services for which he received payments in 
1949 and 1950. He did not include in his 
return for either 1949 or 1950 the payments 
which he received in 1950, and he paid no 
tax with respect to such payments. In 1952 
the Commissioner sent a notice of deficiency 
to A with respect to the year 1949, contend
ing that A should have included all of such 
payments in his return for that year. A 
contested the deficiency on the basis that 
in 1949 he had no accruable right to the 
payments which he received in 1950. In 
1955 (after the expiration of the period of 
limitations for assessing deficiencies with 
respect to 1950), the Tax Court sustains A’s 
position. The Commissioner may assess a 
deficiency for 1950, since a deficiency assess
ment for that year was not barred when he 
sent the notice of deficiency with respect to 
1949..

Example (2).  B and C were partners in 
1950, each being entitled to one-half of the 
profits of the partnership business. During 
1950, B received an item of income which 
he treated as partnership income so that his 
return for that year reflected only 50 percent 
of such item. C, however, included no part 
of such item in any return and paid no tax 
with respect thereto. In 1952, the Commis
sioner sent to C a notice of deficiency with 
respect to 1950, contending that his return 
for that year should have reflected 50 percent 
of such item. C contested the deficiency on 
the basis that such item was not partnership 
income. In 1955, after the expiration of the 
period of limitations for assessing deficien
cies with respect to 1950, the Tax Court 
sustained C’s position. The Commissioner 
may assess a deficiency against B with re
spect to 1950 requiring him to include the 
entire amount of such item in his income 
since assessment of the deficiency was not 
barred when the Commissioner sent the 
notice of deficiency with respect to such 
item to C.

§ 1.1312-4 Double disallowance of a 
deduction or credit, (a) Paragraph (4) 
of section 1312 applies if the determina
tion disallows a deduction or credit which 
should have been, but was not, allowed 
to the same taxpayer for another taxable 
year or to a related taxpayer for the 
same or another taxable year. This is 
one of the two circumstances in which 
the maintenance of an inconsistent posi
tion is not a requirement for an adjust
ment but the requirements of § 1.1311 
(b)-2 (b) must be fulfilled (correction
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not barred a t time of erroneous action).
(b) The application of paragraph (a) 

of this section may be illustrated by the 
following examples:

E xam ple  (1). The taxpayer, A, who com
putes his income by use of the accrual 
method of accounting, deducted in his re
turn for the taxable year 1951 an item of 
expense which he paid in such year. At 
the time A filed his return for 1951, the 
statute of limitations for 1950 had not ex
pired. Subsequently, the Commissioner 
asserted a deficiency for 1951 based on the 
position that the liability for such expense 
should have been accrued for the taxable 
year 1950. In 1955, after the period of limi
tations on refunds for 1950 had expired, there 
was a determination by the Tax Court dis
allowing such deduction for the taxable year 
1951. A is entitled to an adjustment for the 
taxable year 1950. However, if such liability 
had been accrued for the taxable year 1946 

.instead of 1950, A would not be entitled to an 
adjustment, if a credit or refund with respect 
to 1946 was already barred when he deducted 
such expense for the taxable year 1951.

Example (2).  The taxpayer, B, in his re
turn for 1951 claimed a deduction for a 
charitable contribution. The Commis
sioner asserted a deficiency for such year 
contending that 50 percent of the deduction 
should be disallowed, since the contribution 
was made from community property 50 per
cent of which was attributable to B’s spouse. 
The deficiency is sustained by the Tax Court 
in 1956, subsequent to the period of limita
tions,within which B’s spouse could claim 
a refund with respect to 1951. An adjust
ment is permitted to B’s spouse, a related 
taxpayer, since a refund attributable to a 
deduction by her of such contribution was 
not barred when B claimed the deduction.

§ 1.1312-5 Correlative deductions and 
inclusions for trusts or estates and 
legatees, "beneficiaries, or heirs, (a) 
Paragraph (5) of section 1312 applies to 
distributions by a trust or an estate to 
the beneficiaries, heirs, or legatees. If 
the determination relates to the amount 
of the deduction allowed by sections 651 
and 661 or the inclusion in taxable in
come of the beneficiary required by sec
tions 652 and 662 (including amounts 
falling within subpart D of subchapter 
J, relating to treatment of excess dis
tributions by trusts), or if the determi
nation r e l a t e s  to the additional 
deduction (or inclusion) specified in sec
tion 162 (b) and (c) of the Internal 
Revenue Code of 1939 (or the corre
sponding provisions of a prior revenue 
act), with respect to amounts paid, 
credited, or required to be distributed 
to the beneficiaries, heirs, and legatees, 
and such determination requires:

(1) The allowance to the estate or
trust of the deduction when such
amounts have been erroneously omitted 
or excluded from the income of the bene
ficiaries, heirs, or legatees; or

(2) The inclusion of such amounts In  
the income of the beneficiaries, heirs, or 
legatees when the deduction has been 
erroneously disallowed to or omitted by 
the estate or trust; or

(3) The disallowance to an estate or
trust of the deduction when such
amounts have been erroneously included 
m income of the beneficiaries, heirs, 
or legatees; or

(4) The exclusion of such amounts 
irom the income of the beneficiaries, 
neirs, or legatees when the deduction 
nas been erroneously allowed to the es
tate or trust.
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(b) The application of paragraph (a)

(1) of this section may be illustrated by 
the following example:

Example. For the taxable year 1954, a 
trustee, directed by the trust Instrument 
to accumulate the trust income, made no 
distribution to the beneficiary and returned 
the entire income as taxable to the trust. 
Accordingly the beneficiary did not include 
the trust income in his return for the year 
1954. In 1957, a State court holds invalid 
the clause directing accumulation and de
termines that the income is required to 
be currently distributed. It also rules that 
certain extraordinary dividends which the 
trustee in good faith allocated to corpus 
in 1954 were properly allocable to income. 
In 1958, the trustee, replying upon the court 
decision, files a claim for refund of the tax 

■ paid on behalf of the trust for the year 1954 
and thereafter files a suit in the District 
Court. The claim is sustained by the court 
(except as to the tax on the extraordinary 
dividends) in 1959 after the expiration of 
the period of limitations upon deficiency 
assessments against the beneficiary for the 
year 1954. An adjustment is authorized 
with respect to the beneficiary^ tax for the 
year 1954. The treatment of the distribu- 

« tion to the beneficiary of the extraordinary 
dividends shall be determined under sub
part D of subchapter J.

(c) The application of paragraph (a)
(2) of this section may be illustrated by 
the following example:

Example. Assume the same facts as in  
the example in paragraph (b) of this section, 
except that, instead of the trustee’s filing a 
refund claim, the Commissioner, relying 
upon the decision of the State court, asserts 
a deficiency against the beneficiary for 1954. 
The deficiency is sustained by final decision 
of the Tax Court of the United States in 
1959, after the expiration of the period for 
filing claim for refund on behalf of the 
trust for 1954. An adjustment is authorized 
with respect to the trust for the year 1954.

(d) The application of paragraph (a)
(3) of this section may be illustrated by 
the following example:

Example. A trustee claimed in the trust 
return for 1954 for amounts paid to the 
beneficiary a deduction to the extent of 
distributable net income. This amount was 
included by the beneficiary in gross income 
in his return for 1954. In computing dis
tributable net income the trustee had in
cluded short and long-term capital gains. 
In 1958, the Commissioner asserts a defi
ciency against the trust on the ground that 
the capital gains were not includible in 
distributable net income, and that, there
fore, the gains were taxable to the trust, not 
the beneficiary. The deficiency is sustained 
by a final decision of the Tax Court in 1960, 
after the expiration of the period for filing 
claims for refund by the beneficiary for 
1954. An adjustment is authorized with re
spect to the beneficiary’s tax for the year 
1954, based on the exclusion from 1954 gross 
income of the capital gains previously con
sidered distributed by the trust under sec
tion 662.

(e) The application of paragraph (a)
(4) of this section may be illustrated by 
the following example:

Example. Assume the same .facts as in 
the example in paragraph (d) of this section, 
except that, instead of the Commissioner’s 
asserting a deficiency, the beneficiary filed 
a refund claim for 1954 on the same ground. 
The claim is sustained by the court in 1960 
after the expiration of the period of limita
tions upon deficiency assessments against 
the trust for 1954. An adjustment is author
ized with respect to the trust for the year 
1954.
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§ 1.1312-6 Basis of property after 
erroneous treatment of a prior trans
action. (a) Paragraph (6) of section 
1312 applies if the determination estab
lishes the basis of property, and there 
occurred one of the following types of 
errors in respect of a prior transaction 
upon which such basis depends, or in 
respect of a prior transaction which was 
erroneously treated as affecting such 
basis:

(1) An erroneous Inclusion in, or 
omission from, gross income, or

(2) An erroneous recognition or non
recognition of gain or loss, or

(3) An erroneous deduction of an 
item properly chargeable to capital ac
count or an erroneous charge to capital 
account of an item properly deductible.

(b) For this section to apply, the tax
payer with respect to whom the erro
neous treatment occurred must be—

(1) The taxpayer with respect to 
whom the determination is made, or

(2) A taxpayer who acquired title to 
the property in the erroneously treated 
transaction and from whom, mediately 
or immediately, the taxpayer with re
spect to whom the determination is 
made derived title in such a manner 
that he will have a basis ascertained by 
reference to the basis in the hands of the 
taxpayer who acquired title to the prop
erty in the erroneously treated transac
tion, or

(3) A taxpayer who had title to the 
property a t the time of the erroneously 
treated transaction and from whom, 
mediately or immediately, the taxpayer 
With respect to whom the determination 
is made derived title, if the basis of the 
property in the hands of the taxpayer 
with respect to whom the determination 
is made is determined under section 
1015 (a) (relating to the basis of prop
erty acquired by gift).
No adjustment is authorized with re
spect to the transferor of the property 
in a transaction upon which the basis of 
the property depends, when the deter
mination is with respect to the original 
transferee or a subsequent transferee of 
such original transferee.

(c) The application of this section 
may be illustrated by the following 
examples:

Example (1). In 1949 taxpayer A trans
ferred property which had cost him $5,000 
to the X Corporation in exchange for an 
original issue of shares of its stock having 
a fair market value of $10,000. In his re
turn for 1949 taxpayer A treated the ex
change as one in which the gain or loss was 
not recognizable:

(i) In 1955 the X Corporation maintains 
that the gain should have been recognized 
in the exchange in 1949 and therefore the 
property it received had a $10,000 basis for 
depreciation. Its position is adopted in a 
closing agreement. No adjustment is au
thorized with respect to the tax of the X 
Corporation for 1949, as none of the three 
types of errors specified in paragraph (a) 
of this section occurred with respect to the 
X Corporation in the treatment of the ex
change in 1949. Moreover, no adjustment 
is authorized with respect to taxpayer A, 
as he is not within any of the three classes 
of taxpayers described in paragraph (b) 
of this section.

(ii) In 1953 taxpayer A sells the stock 
which he received in 1949 and maintains 
that, as gain should have been recognized
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in the exchange In 1940, the basis for com
puting the profit on the sale Is $10,000. His 
position is confirmed in a closing agreement 
executed in 1955. An adjustment is au
thorized with respect to his tax for the year 
1949 as the basis for computing the gain 
on the sale depends upon the transaction 
in 1949, and in respect of that transaction 
there was an erroneous nonrecognition of 
gain to taxpayer A, the taxpayer with re
spect to whom the determination is made.

Example (2). In 1950 taxpayer A was the 
owner of 10 shares of the common stock of 
the Z Corporation which had a basis of 
$1,500. In that year he received as a divi
dend thereon 10 shares of the preferred stock, 
of the same corporation having a fair mar
ket value of $1,000. On his books, entries 
were made reducing the basis of the common 
stock by allocating $500 of the basis to the 
preferred stock, and on his return for 1950 
he did not include the dividend in gross 
income.

(i) In 1951 taxpayer A made a gift of the 
preferred stock of the Z Corporation to  tax
payer B, an unrelated individual. Taxpayer 
B sold the stock in 1953 and on his return 
for that year he reported the sale and 
claimed a basis of $1,000, contending that 
the dividend of preferred stock was taxable 
to A in 1950 at its fair market value of $1,000. 
The basis of $1,000 is confirmed by a closing 
agreement executed in 1955. An adjustment 
is authorized with respect to taxpayer A’s 
tax for 1950, as the closing agreement de
termines basis of property, and in a prior 
transaction upon which such basis depends 
there was an erroneous omission from gross 
income of taxpayer A, a taxpayer who ac
quired title to the property in the errone
ously treated transaction and from whom, 
Immediately, the taxpayer with respect to 
whom the determination is made derived 
title.

(ii) Assuming the same facts as in (1) ex
cept that the common stock instead of the 
preferred stock was the subject of the gift, 
and the basis claimed by taxpayer B and con
firmed in the closing agreement was $1,500. 
An adjustment is authorized with respect to 
taxpayer A’s tax for 1950, as the closing 
agreement determines the basis of property, 
and in a prior transaction which was er
roneously treated as affecting such basis 
there was an erroneous omission from gross 
income of taxpayer A, a taxpayer who had 
title to the property at the time of the er
roneously treated transaction, and from 
whom, immediately, taxpayer B, with respect 
to whom the determination is made, derived 
title. The basis of the property in taxpayer 
B’s hands with respect to whom the deter
mination is made is determined under sec
tion 1015 (a) (relating to the basis of 
property acquired by gift).

Example (3).  In 1950 taxpayer A sold 
property acquired at a cost of $5,000 to tax
payer B for $10,000. In his return for 1950 
taxpayer A faked to include the profit on 
sUch sale. In 1953 taxpayer B sold the prop
erty for $12,000, and in his return for 1953 
reported a gain of $2,000 upon the sale, which 
is confirmed by a closing agreement executed 

Jin 1955. No adjustment is authorized with 
respect to the tax of taxpayer A for 1950, as 
he does not come within any of the three 
classes of taxpayers described in paragraph
(b) of this section.

Example (4).  In 1950 a taxpayer who 
owned 100 shares of stock in Corporation Y 
received $1,000 from the corporation which 
amount the taxpayer reported on his return 
for 1950 as a taxable dividend. In 1952 
Corporation Y was completely liquidated 
and the taxpayer received in that year 
liquidating distributions totalling $8,000. In 
his return for 1952 the taxpayer reported 
the receipt of the $8,000 and computed his 
gain or loss upon the liquidation by using 
as a basis the amount which he paid for the 
stock. The Commissioner maintained that 
the distribution in 1950 was a distribution

out of capital and that in computing the 
taxpayer’s gain or Ices upon the liquidation 
in  1952, the basis of the stock should be 
reduced by the $1,000. This position is 
adopted in a closing agreement executed in 
1955 with respect to the year 1952. An ad
justment is authorized with respect to the 
year 1950 as the basis for computing gain or 
loss in 1952 depends upon the transaction in 
1950, and in respect of the 1950 transaction 
(upon which the basis of the property de
pends) there was an erroneous inclusion in  
gross income of the taxpayer with respect 
to whom the determination is made.

Example (5). In 1946 a taxpayer received 
100 shares of stock of the X Corporation hav
ing a fair market value of $5,000, in exchange 
for shares of stock in the Y Corporation 
which he had acquired at a cost of $12,000. 
In his return for 1946 the taxpayer treated 
the exchange as one in which gain or loss 
was not recognizable. The taxpayer sold 
50 shares of the X Corporation stock in 1947 
and in his return for that year treated such 
shares as having a $6,000 basis. In 1952, 
the taxpayer sold the remaining 50 shares 
of stock of the XjCorporation for $7,500 and 
reported $1,500 gain in his return for 1952. 
After the expiration of the period of limi
tations on deficiency assessments and on 
refund claims for 1946 and 1947, the Com
missioner asserted a deficiency for 1952 on 
the ground that the loss realized on the 
exchange in 1946 was erroneously treated 
as nonrecognizable, and the basis for com
puting gain upon the sale in 1952 was $2,500, 
resulting in a gain of $5,000. The deficiency 
is sustained by the Tax Court in 1955. An 
adjustment is authorized with respect-to 
the year 1946 as to the entire $7,000 loss 
realized on the exchange, as the Court’s de
cision determines the basis of property, and 
in a prior transaction upon which such 
basis depends there was an erroneous non
recognition of loss to the taxpayer with re
spect to whom the determination was made. 
No adjustment is authorized with respect 
to the year 1947 as the basis for computing 
gain upon the sale of the 50 shares in 1952 
does not depend upon the transaction in 
1947 but upon the transaction In 1946.»

§ 1.1312-7 Law applicable in détermi
nation of error. The question whether 
there was an erroneous inclusion, ex
clusion, omission, allowance, disallow
ance, recognition, or nonrecognition is 
determined; under the provisions of the 
internal revenue laws applicable with re
spect to the year as to which the inclu
sion, exclusion, omission, allowance, 
disallowance, recognition, or nonrecogni
tion, as the case may be, was made. The 
fact that the inclusion, exclusion, omis
sion, allowance, disallowance, recogni
tion, or nonrecognition, as thç case may 
be, was in pursuance of an interpreta
tion, either judicial or administrative, 
accorded such provisions of the internal 
revenue laws at the time of such action 
is not necessarily determinative of this 
question. For example, if a later judi
cial decision authoritatively alters such 
interpretation so that such action was 
contrary to such provisions of the in
ternal revenue laws as later interpreted, 
the inclusion, exclusion, omission, allow
ance, disallowance, recognition, or non
recognition, as the case may be, is er
roneous within the meaning of section 
1312.

§ 1.1313 (a) Statutory provisions;
definition of determination.

Sec. 1313. Definitions—(a) Determination. 
For purposes of this part, the term “deter
mination” means—

(1) A decision by the Tax Court or a 
judgment, decree, or other order by any 
court of competent jurisdiction, which has 
become final;

(2) A closing agreement made under sec
tion 7121;

(3) A final disposition by the Secretary 
or his delegate of a claim for refund. For 
purposes of this part, a claim for refund 
shall be deemed finally disposed of by the 
Secretary or his delegate—

(A) As to items with respect to which 
the claim was allowed, on the date of allow
ance of refund or credit or on the date of 
mailing notice of disallowance (by reason 
of offsetting items) of the claim for refund, 
and

(B) As to items with respect to which the 
claim was disallowed, in whole or in part, 
or as to  items applied by the' Secretary or 
his delegate in reduction of the refund or 
credit, on expiration of the time for in
stituting suit with respect thereto (unless 
suit is instituted before the expiration of 
such tim e); or

(4) Under regulations prescribed by the 
Secretary or his delegate, an agreement for 
purposes of this part, signed, by the Secre
tary or his delegate and by any person, 
relating to the liability of such person (or 
the person for whom he acts) in respect of 
a tax under th is . subtitle for any taxable 
period.

§ 1.1313 (a )-l Decision by Tax Court 
or other court as a determination, (a) 
A determination may take the form of a 
decision by the Tax Court of the United 
States or a judgment, decree, or other 
order by any court of competent juris
diction, which has become final.

(b) The date upon which a decision 
by the Tax Court becomes final is pre
scribed in section 7481.

(c) The date upon which a judgment 
of any other court becomes final must be 
determined upon the basis of the facts 
in the particular case. Ordinarily, a 
judgment of a United States district 
court becomes final upon the expiration 
of the time allowed for taking an appeal, 
if no such appeal is duly taken within 
such time; and a judgment of the United 
States Court of Claims becomes final 
upon the expiration of the time allowed 
for filing a petition for certiorari if no 
such petition is duly filed within such 
time.

§ 1.1313 (a)-2 Closing agreement as 
a determination. A determination may 
take the form of a closing agreement 
authorized by section 7121. Such an 
agreement may relate to the total tax 
liability of the taxpayer for a particular 
taxable year or years or to one or more 
separate items affecting such liability. 
A closing agreement becomes final for 
the purpose of this section on the date 
of its approval by the Commissioner.

§ 1.1313 (a)-3 Final disposition of 
claim for refund as a determination—
(a) In general. A determination may 
take the form of a final disposition of a 
claim for refund.' Such disposition may 
result in a determination with respect to 
two classes of items, i. e., items included 
by tlie taxpayer in a claim for refund and 
items applied by the Commissioner to 
offset the alleged overpayment. The 
time at- which a disposition in respect 
of a particular item becomes final may 
depend not only upon what action is 
taken with respect to that item but also 
upon whether the claim for refund is al
lowed or disallowed.
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(b) Items with respect to which the 
taxpayer’s claim is allowed. (1) The 
disposition with respect to an item as 
to which the taxpayer’s contention in the 
claim for refund is sustained becomes 
final on the date of allowance of the 
refund or credit if—

(1) The taxpayer’s claim for refund 
is unqualifiedly allowed; or

(ii) The taxpayer’s contention \with 
respect to an item is sustained and with 
respect to other items is denied, so that 
the net result is an allowance of refund 
or credit; or

(iii) The taxpayer’s contention with 
respect to an item is sustained, but the 
Commissioner applies other items to off
set the amount of the alleged overpay
ment and the items so applied do not 
completely offset such amount but 
merely reduce it so that the net result is 
an allowance of refund or credit,

(2) If the taxpayer’s contention in 
the claim for refund with respect to an 
item is sustained but the Commissioner 
applies other items to offset the amount 
of the alleged overpayment so that the 
net result is a disallowance of the claim 
for refund, the date of mailing, by regis
tered mail, of the notice of disallowance 
(see section 6532) is the date of the final 
disposition as to theitem  with respect to 
which the taxpayer’s contention is 
sustained.

(c) Items with respect to which the 
taxpayer’s claim is disallowed. The dis
position with respect to an item as to 
which the taxpayer’s contention in the 
claim for refund is denied becomes final 
upon the expiration of the time allowed 
by section 6532 for instituting suit on 
the claim for refundj unless the suit is 
instituted prior to the expiration of such 
period, if—

(1) The taxpayer’s claim for refund 
is unqualifiedly disallowed; or

(2) The taxpayer’s contention with 
respect to an item is denied and with 
respect to other items is sustained so 
that the net result is an allowance of 
refund or credit; or

(3) The taxpayer’s contention with 
respect to an item is sustained in part 
and denied in part. For example, as
sume that the taxpayer claimed a de
ductible loss of $10,000 and a consequent 
overpayment of $2,500 and the Commis
sioner concedes that a deductible loss 
was sustained, but only in the amount 
of $5,000. The disposition of the claim 
for refund with respect to the allowance 
of the $5,000 and the disallowance of 
the remaining $5,000 becomes final upon 
the expiration of the time for institut
ing suit on the claim for refund unless 
suit is instituted prior to the expiration 
of such period.

(d) Items applied "by the Commis
sioner in reduction of the refund or 
credit. If the Commissioner applies‘an, 
item in reduction of the overpayment 
alleged in the claim for refund, and the 
net result is an allowance of refund or 
credit, the disposition with respect to the 
item so applied by the Commissioner be
comes final upon the expiration of the 
time allowed by section 6532 for institut
ing suit on the claim for refund, unless 
suit is instituted prior to the expiration 
of such period. If such application of 
the item results in the assertion of a

deficiency, such action does not consti
tute a final disposition of a claim for 
refund within the meaning of § 1.1313
(a)-3, but subsequent action taken with 
respect to such deficiency may result in 
a determination under §§ 1.1313 (a )-l, 
1.1313 (a)-2, or 1.1313 (a)-4.

(e) Elimination of waiting period. 
The necessity of waiting for the expira
tion of the 2-year period of limitations 
provided in section 6532 may be avoided 
in such cases as are described in para
graph (c) or (d) of this section by the 
use of a closing agreement (see § 1.1313
(a)-2) or agreement under § 1.1313 
(^) -4 to effect a determination.

§ 1.1313 (a)-4 Agreement pursuant to 
section 1313 (a) (4) as a determination-—
(a) In general. (1) A determination 
may take the form of an agreement made 
pursuant to this section. This section is 
intended to provide an expeditious 
method for obtaining an adjustment 
under section 1311 and for offsetting de
ficiencies and refunds whenever possible. 
The provisions of sections 1311 through 
1315 must be strictly complied with in 
any such agreement.

(2) An agreement made pursuant to 
this section will not, in itself, establish 
the tax liability for the open taxable 
year to which it relates, but it will state 
the amount of the tax, as then deter
mined, for such open year. The tax 
may be the amount of tax shown on the 
return as filed by the taxpayer, but if 
any changes in the amount have been 
made, or if any are being made by docu
ments executed concurrently with the 
execution of said agreement, such 
changes must be taken into account. 
For example, an agreement pursuant to 
this section may be executed concur
rently with the execution of a waiver of 
restrictions on assessment and collection 
of a deficiency -or acceptance of an over
assessment with respect to the open tax
able year, or concurrently with the 
execution and filing of a stipulation in a 
proceeding before the Tax Court of the 
United States, where an item which is to 
be the subject of an adjustment under 
section 1311 is disposed of by the stipu
lation and is not left for determination 
by the court.

(b) C o n t e n t s  of agreement. An 
agreement made pursuant to this sec
tion shall be so designated in the heading 
of the agreement, and it shall contain 
the following:

(1)  A statement of the amount of the 
tax determined for the open taxable year 
to which the agreement relates,' and if 
said liability is established or altered by 
a document executed concurrently* with 
the execution of the agreement, a refer
ence to said document.

(2) A concise statement of the ma
terial facts with respect to the item that 
was the subject of the error in the closed 
taxable year or years, and a statement 
of the manner in which such item was 
treated in computing the tax liability 
set forth pursuant to subparagraph (1 ) 
of this paragraph.

(3) A statement as to the amount of 
the adjustment ascertained pursuant to 
§ 1.1314 (a )- l  for the taxable year with 
respect to which the error was made 
and, where applicable, a statement as to

the amount of the adjustment or 
adjustments ascertained pursuant to 
§ 1.1314 (a)-2 with respect to any other 
taxable year or years; and

(4) A waiver of restrictions on assess
ment and collection of any deficiencies 
set forth pursuant to subparagraph 3 of 
this paragraph.

(c) Execution and effect of agree
ment. An agreement made pursuant to 
this section shall be signed by the tax
payer with respect to whom the deter
mination is made, or on the taxpayer’s 
behalf by an agent or attorney acting 
pursuant to a power of attorney on file 
with the Internal Revenue Service. If 
an adjustment is to be made in a case 
of a related taxpayer, the agreement 
shall be signed also by the related tax
payer, or on the-related taxpayer’s be
half by an agent or attorney acting 
pursuant to a power of attorney on file 
with the Internal Revenue Service. It 
may be signed on behalf of the Com
missioner by the district director, the 
assistant regional commissioner (ap
pellate) , or such other person as is au
thorized by the Commissioner. When 
duly executed, such agreement will con
stitute the authority for an allowance of 
any refund or credit agreed to therein, 
and for the immediate assessment of any 
deficiency agreed to therein for thfe tax
able year with respect to which the error 
was made, or any close taxable year or 
years affected, or treated as affected, by 
a net operating loss deduction or capital 
loss carryover determined with reference 
to the taxable year with respect to which 
the error was made.

(d) Finality of determination. A de
termination made by an agreement pur
suant to this section becomes final when 
the tax liability for the open taxable 
year to which the determination relates 
becomes final. During the period, if 
any, that a deficiency may be assessed 
or a refund or credit allowed with respect 
to such year, either the taxpayer or the 
Commissioner may properly pursue any 
of the procedures provided by law to se
cure a further modification of the tax 
liability for such year. For example, if 
the taxpayer subsequently files a claim 
for refund, or if the Commissioner subse
quently issues a notice of deficiency 
with respect to such year, either may 
adopt a position with respect to the item 
that was the subject of the adjustment 
that is at variance with the manner in 
which said item was treated in the 
agreement. Any assessment, refund, or 
credit that is subsequently made with 
respect to the tax liability for such open 
taxable year, to the extent that it is 
based upon a revision in the treatment 
of the item that was the subject of the 
adjustment, shall constitute an altera
tion or revocation of the determination 
for the purpose of a redetermination of 
the adjustment pursuant to § 1.1314
(b )-l id ).

§ 1.1313 (b)-(c) Statutory provi
sions ¡definitions of taxpayer and related 
taxpayer.

Sec. 1313. Definitions. * * •
(b) Taxpayer. Notwithstanding section 

7701 (a) (14), the term “taxpayer” means 
any person subject to a tax under the ap
plicable revenue law.



4954 PROPOSED RULE MAKING
(c) Related taxpayer. For purposes of 

this part, the term “related taxpayer” means 
a taxpayer who, with the taxpayer with re
spect to whom a determination is made, 
stood, in the taxable year with respect to  
which the erroneous inclusion, exclusion, 
omission, allowance, or disallowance was 
made, in one of the following relationships:

(1) Husband and wife,
(2) Grantor and fiduciary,
(3) Grantor and beneficiary,
(4) Fiduciary and beneficiary, legatee, or 

heir,
(5) Decedent and decedent’s estate,
(6) Partner, or
(7) Member of an affiliated group of 

corporations (as defined in section 1504).
§ 1.1313 (c )-l Related taxpayer. An 

adjustment in the case of the taxpayer 
with respect to whom the error was made 
may be authorized under section 1311 
although the determination is made with 
respect to a different taxpayer, provided 
that such taxpayers stand in one of the 
relationships specified in section 1313
(c). The concept of “related taxpayer” 
has application to all of the circum
stances of adjustment specified in 
§ 1.1312-1 through § 1.1312-5; it does 
not apply in the circumstances specified 
in § 1.1312-6. If such relationship ex
ists, it is not essential that the error 
involve a transaction made possible only 
by region of the existence of the rela
tionship. For example, if the error with 
respect to which an adjustment is 
sought under section 1311 grew out of 
an assignment of rents between taxpayer 
A and taxpayer B, who are partners, and 
the determination is with respect to tax
payer A, an adjustment with respect to 
taxpayer B may be permissible despite 
the fact that the assignment had nothing 
to do with the business of the partner
ship. The relationship need not exist 
throughout the entire taxable year with 
respect to which the error was made, 
but only at some time during that tax
able year. For example, if a taxpayer 
on February 15 assigns to his fiancee the 
net rents of a building which the tax
payer owns, and the two are married 
before the end of the taxable year, an 
adjustment may be permissible if the 
determination relates to such rents 
despite the fact that they were not hus
band and wife at the time of the assign
ment. See § 1.1311 (b)-3 for the
requirement in certain cases that the 
relationship exist at the time an incon
sistent position is first maintained.

§ 1.1314 (a) Statutory provisions; 
amount and method of adjustment; as
certainment of amount of adjustment.

Sec. 1314. Amount and method of adjust
ment—(a) Ascertainment of amount of ad
justm ent. In computing the amount of an 
adjustment under this part there shall first 
be ascertained the tax previously determined 
for the taxable year with respect to which 
the error was made. The amount of the tax 
previously determined shall be the excess of—

(1) The sum of—
(A) The amount shown as the. tax by the 

taxpayer on his return (determined as pro
vided in section 6211 (b) (1) and (3), re
lating to the definition of deficiency), if a 
return was made by the taxpayer and an 
amount was shown as the tax by the tax
payer thereon, plus

(B) The amounts previously assessed (or 
collected without assessment) as a deficiency, 
over—

(2) The amount at rebates, as defined In 
section 6211 (b) (2), made.
There shall then be ascertained the increase 
or decrease in tax previously determined 
which results solely from the correct treat
ment of the item which was the subject of 
the error (with due regard given to the effect 
of the item in the computation of gross 
income, taxable Income, and other matters 
under this subtitle). A similar computation 
shall be made for any other taxable year 
affected, or treated as affected, by a net 
operating loss deduction (as defined in sec
tion 172) or by a capital loss carryover (as 
defined in section 1212), determined with 
reference to the taxable year with respect to 
which the error was made. The amount so 
ascertained (together with any amounts 
wrongfully collected as additions to the tax 
or interest, as a result of such error) for each 
taxable year shall be the amount of the 
adjustment for that taxable year.

§ 1.1314 (a )-l Ascertainment of
amount of adjustment in year of error.
(a) In computing the amount of the ad
justment under sections 1311 to 1315, 
inclusive, there must fifrst be ascertained 
the amount of the tax previously deter
mined for the taxpayer as to whom the 
error was made for the taxable year with 
respect to which the error was made. 
The tax previously determined for any 
taxable year may be the amount of tax 
shown on the taxpayer’s return, but if 
any changes in that amount have been 
made, they must be taken into account. 
In such cases, the tax previously deter
mined will be the sum of the amount 
.shown as the tax by the taxpayer upon 
his return and the amounts previously 
assessed (or collected without assess
ment) as deficiencies, reduced by the 
amount of any rebates made. The 
amount shown as the tax by the tax
payer upon his return and the amount 
of any rebates or deficiencies shall be 
determined in accordance with the pro
visions of section 6211 and the regula
tions thereunder.

(b) (1) The tax previously deter
mined may consist of tax for any tax
able year beginning after December 31, 
1931, imposed by subtitle A of the In 
ternal Revenue Code of 1954, by chapter 
1 and subchapters A, B, D, and E of 
chapter 2 of the Internal Revenue Code 
of 1939, or by the corresponding provi
sions of prior internal revenue laws, or 
by any one or more of such provisions.

(2) After the tax previously deter
mined has been ascertained, a recompu
tation must then be made under the laws 
applicable to said taxable year to ascer
tain the increase or decrease in tax, if 
any, resulting from the correction of the 
error. The difference between the tax 
previously determined and the tax as 
recomputed after correction of the er
ror will be the amount of the adjust
ment.

(c) No change shall be made in the 
treatment given any item upon which 
the tax previously determined was based 
other than in the correction of the item 
or items with respect to which the error 
was made. However, due regard shall 
be given to the effect that such correc
tion may have on the computation of 
gross income, taxable income, and other 
matters under chapter 1. If the treat
ment of any item upon which the tax 
previously determined was based, or if

the application of any provisions of the 
internal revenue laws with respect to 
such tax, depends upon the amount of 
income (e. g. charitable contributions, 
foreign tax credit, dividends received 
credit), readjustment in these particu
lars will be necessary as part of the re- 
com^utation in conformity with the 
change in the amount of the income 
which results from the correct treat
ment of the item or items in respect of 
which the error was made.

(d) Any interest or additions to the 
tax collected as a result of the error shall 
be taken into account in determining the 
amount of the adjustment.

(e) The application of this section 
may be illustrated by the following ex
ample:

Example. (1) For the taxable year 1949 
a taxpayer with no dependents, who kept 
his books on the cash receipts and disburse
ments method, filed a Joint return with his 
wife disclosing adjusted gross income of 
$42,000, deductions amounting to $12,000, 
and a net income, of $30,000. Included 
among other items in the gross income were 
salary in the amount of $15,000 and rents 
accrued but not yet received in the amount 
of $5,000. During the taxable year he do
nated $10,000 to the American Red Cross 
and in his return claimed a deduction of 
$6,300 on account thereof, representing the 
maximum deduction allowable under the 
15-percent limitation imposed by section 
23 (o) of the Internal Revenue Code of 1939 
as applicable «to the year 1949. In computing 
his net income he omitted interest Income 
amounting to $6,000 and neglected to take 
a deduction for interest paid in the amount 
of $4,500. The return disclosed a tax liabil
ity of $7,788, which was assessed and paid. 
After the expiration of the period of limi
tations upon the assessment of a deficiency 
or the allowance of a refund for 1949, the 
Commissioner included the item of rental 
income amounting to $5,000 in the tax
payer’s gross income for the year 1950 and 
asserted a deficiency for that year. As a 
result of a final decision of the Tax Court 
of the United States in 1955 sustaining the 
deficiency for 1950, an adjustment is au
thorized for the year 1949.

(2) The amount of the adjustment is 
computed as follows:
Tax previously determined for 1949__ $7,788

Net income for 1949 upon* which tax
previously determined was based_ 30,000

Less: Rents erroneously included___  5,000

Balance____ :_______________  25,000
Adjustment for contributions (add

15 percent of $5,000)____________ 750

Net income as adjusted______  25,750

Tax as recomputed__ ________ __— 6,152
Tax previously determined________ 1 7,788

Difference_____________ _____  1.636
Amount of adjustment to be refunded 

or credited______ _______ _______  1.636
(3) In accordance with the provisions of 

paragraph (c) of this section, the recompu
tation to determine the amount of the ad
justment does not take into consideration 
the item of $6,000 representing interest re
ceived, which was omitted from gross income, 
or the item of $4,500 representing interest 
paid, for which ho deduction was allowed.

§ 1.1314 (a )-2 Adjustment to other 
barred taxable years, (a) An adjustment 
is authorized under section 1311 with 
respect to a taxable year or years other 
than the year of the error, but only if
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all of the following requirements are 
met:

(1) The tax liability for such other 
year or years must be affected, or must 
have been treated as affected, by a net 
operating loss deduction (as defined in 
section 172) or by a capital loss carryover 
(as defined in section 1212).

(2) The net operating loss deduction 
or capital loss carryover must be deter
mined with reference to the taxable year 
with respect to which the error was made.

(3) On the date of the determination, 
the adjustment with respect to such 
other year or years must be prevented 
by some law or rule of law, other than 
sections 1311 through 1315 and section 
7122 and the corresponding provisions of 
prior revenue laws.

(b) The amount of the adjustment for 
such other year or years shall be com
puted in a manner similar to that pro
vided in § 1.1314 (a )-l. The tax prevK 
ously determined for such other year or 
years shall be ascertained. A recompu
tation must then be made to ascertain 
the increase or decrease in tax, if any, 
resulting solely from the correction of 
the net operating loss deduction or capi
tal loss carryover. The difference be
tween the tax previously determined and 
the tax as recomputed is the amount of 
the adjustment. In the recomputation, 
no consideration shall be given to items 
other than the following: (1) The items 
upon which the tax previously deter
mined for such other year or years was 
based, and (2) the net operating loss de
duction or capital loss carryover as cor
rected. In determining the correct net 
operating loss deduction or capital loss 
carryover, no changes shall be made in 
taxable income (net income in the case 
of taxable years subject to the provisions 
of the Internal Revenue Code of 1939 or 
prior revenue laws), net operating loss or 
capital loss, for any barred taxable year, 
except as provided in section 1314. Sec
tion 172 and the corresponding provi
sions of prior revenue laws, and the 
regulations promulgated thereunder, 
prescribe the methods-for computing the 
net operating loss deduction. Section 
1212 and the corresponding provisions 
of prior revenue laws, and the regulations 
promulgated thereunder, prescribe the 
methods for computing the capital loss 
carryover.

(c) A net operating loss deduction or 
a capital loss carryover determined with 
reference to the year of the error may 
affect, or may have been treated as af
fecting, a taxable year with respect to 
which an adjustment is not prevented 
by the operation of any law or rule of 
law. In such case, the appropriate ad
justment shall be made with respect to 
such open taxable year. However, the 
redetermination of the tax for such open 
taxable year is not made pursuant to 
sections 1311 to 1315, inclusive, and the 
adjustment for such open year and the 
method of computation are not limited 
by the provisions of said sections.

(d) The application of th is . section 
naay be illustrated by the following 
example:

Example. The taxpayer is a corporation 
which makes its income tax returns on a 
calendar year basis. Its net income in 1949, 
computed without any net operating loss 
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deduction was $10,000, but because of a net 
operating loss deduction in excess of that 
amount resulting from a carryback of a net 
operating loss claimed for 1950, it paid no 
income tax for 1949. On its return for 1950 
it  showed an excess of deductions over gross 
income of $14,000, and it paid no income tax 
for 1950. For the year 1951 its net income, 
computed without any net operating loss de
duction, was $15,000, and a net operating loss 
deduction of $13,000 was allowed ($4,000 of 
which was attributable to the carryover from 
1950 and $9,000 of which was attributable to  
the carryback of a net operating loss of 
$9,000 sustained in 1952). In 1957 the as
sessment of deficiencies or the allowance of 
refunds for all of said years are barred by 
the statute of limitations.

(i) A Tax Court decision entered in 1957 
with respect to the taxable year 1953 con
stituted a determination under which an 
adjustment is authorized to the taxable year 
1950, the year with respect to which the 
error was made. This adjustment increases 
income for said year by $15,000, so that in
stead of a net operating loss of $14,000, its 
corrected net 'income is $1,000 for 1950, and 
the tax computed on that income will be 
assessed as a deficiency for 1950. An adjust
ment is authorized under this section with 
respect to each of the years 1949 and 1951, 
as the tax liability for each year was treated 
as affected by a net operating loss deduction 
which was determined by a computation in 
which reference was made to the year 1950. 
In the recomputation of the tax for 1949, 
the net operating loss carryback from 1950 
will be eliminated, and in the recomputation 
of the tax for 1951 the net operating loss 
carryover from 1950 will be eliminated; for 
each of the years 1949 and 1951 there will 
be an adjustment which will be treated as 
a deficiency for said year.

(ii) Assuming the same facts except that 
the correction with respect to the year 1950 
increases the net operating loss for said 
year from $14,000 to $20,000. As a result of 
this correction, there will be no change in 
the tax due for 1949 and 1950. However, the 
net operating loss deduction for 1951 is re
computed to be $19,000, the aggregate of the 
$10,000 carryover from 1950 and the $9,000 
carryback from 1952 (the carryover from
1950 is the excess of the $20,000 net operating 
loss for 1950 over the $10,000 net income for 
1949, such 1949 income being determined 
without any net operating loss deduction). 
As a result of the correction of the net 
operating loss deduotion for 1951, the tax 
recomputation will show no tax due for said 
year, and the adjustment for 1951 will result 
in a refund or credit of the tax previously 
paid. Moreover, computations resulting from 
this adjustment will disclose a net operating 
loss carryover from 1952 to 1953 of $4,000, 
that is, the excess of the $9,000 net operating 
loss for 1952 over the $5,000 net income for
1951 (such net income for 1951 being com
puted as the $15,000 reduced by the carry
over of $10,000 from 1950, the carryback from
1952 not being taken into account). A fur
ther adjustment is authorized under section 
1311 with respect to any subsequent barred 
year in which the tax liability is affected by 
a carryover of the net operating loss from 
1952, inasmuch as such carryover from 1952 
has been determined by a computation in 
which reference was made to 1950, the tax
able year of the error.

§ 1.1314 (b) Statutory provisions;
amount and method of adjustment; 
method of adjustment.

Sec. 1314. Amount and method of ad
justment. * * *

(b) Method of adjustment. The adjust
ment authorized in section 1311 (a) shall 
be made by assessing and collecting, or re
funding or crediting, the amount thereof 
in  the same manner as if it were a deficiency 
determined by the Secretary or his delegate 
with respect to the taxpayer as to whom the

error was made or an overpayment claimed 
by such taxpayer, as the case may be, for 
the taxable year or years with respect to  
which an amount is ascertained under sub
section (a ), and as if on the date of the 
determination one year remained before the 
expiration of the periods of limitation upon 
assessment or filing claim for refund for 
such taxable year or years. If, as a result 
of a determination described in section 1313 
(a) (4); an adjustment has been made by 
the assessment and collection of a deficiency 
or the refund or credit of an overpayment, 
and subsequently such determination is 
altered or revoked, the amount of the adjust
ment ascertained under subsection (a) of 
this section shall be redetermined on the 
basis of such alteration or revocation and 
any overpayment or deficiency resulting 
from such redetermination shall be refunded 
or credited, or assessed and collected, as the 
case may be, as an adjustment under this 
part. In the case of an adjustment resulting 
from an increase or decrease in a net operat
ing loss which is carried back to the year 
of adjustment, interest shall not be col
lected or paid for any period prior to the 
close of the taxable year in which the net 
operating loss arises.

§ 1.1314 (b)-l Method of adjustment.
(a) If the amount of the adjustment 
ascertained pursuant to § 1.1314 (a )-l or 
§ 1.1314 (a)-2 represents an increase in 
tax, it is to be treated as if it were a 
defliciency determined by the Commis
sioner with respect to the taxpayer as 
to whom the error was made and for the 
taxable year or years with respect to 
which such adjustment was made. The 
amount of such adjustment is thus to 
be assessed and collected under the law 
and regulations applicable to the assess
ment and collection of deficiencies, sub
ject, however, to the limitations imposed 
by § 1.1314 (c) —1. Notice of defliciency, 
unless waived, must be issued with re
spect to such amount or amounts, and 
the taxpayer may contest the deficiency 
before the Tax .Court of the United 
States or,- if he chooses, may pay the 
deficiency and later file claim for re
fund. If the amount of the adjustment 
ascertained pursuant to § 1.1314 (a )-l 
or § 1.1314 (a)-2 represents a decrease 
in tax, it is to be treated as if it were 
an overpayment claimed by the taxpayer 
with respect to whom the error was made 
for the taxable year or years with respect 
to which such adjustment was made. 
Such amount may be recovered under 
the law and regulations applicable to 
overpayments of tax, subject, however, 
to the limitations imposed by § 1.1314
(c) —1. The taxpayer must file a claim 
for refund thereof, unless the overpay
ment is refunded without such claim, 
and if the claim is denied or not acted 
upon by the Commissioner within the 
prescribed time, the taxpayer may then 
file suit for refund.

(b) For the purpose of the adjust
ments authorized by section 1311, the 
period of limitations upon the making of 
an assessment or upon refund or credit, 
as the case may be, for the taxable year 
of an adjustment shall be considered as 
if, on the date of the determination, one 
year remained before the expiration of 
such period. The Commissioner thus 
has one year from the date of the deter
mination within which to mail a notice 
of deficiency in respect of the amount of 
the adjustment where such adjustment 
is treated as if it were a deficiency. The
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issuance of such notice of deficiency, in 
accordance with the law and regulations 
applicable to the assessment of deficien
cies will suspend the running of the 
1-year period of limitations provided in 
section 1314 (b). In accordance with 
the applicable law and regulations gov
erning the collection of deficiencies, the 
period of limitation for collection of the 
amount of the adjustment will com
mence to run from the date of assess
ment of such amount. (See section 6502 
and corresponding provisions of prior 
revenue laws.) Similarly, the taxpayer 
has a period of one year from the date 
of the determination within which to 
file a claim for refund in respect of the 
amount of the adjustment where such 
adjustment is treated as if it were an 
overpayment. Where the amount of the 
adjustment is treated as if it were a de
ficiency and the taxpayer chooses to pay 
such deficiency and contest it by way 
of a claim for refund, the period of lim
itation upon filing a claim for refund will 
commence to run from the date of such 
payment. See section 6511 and corre
sponding provisions of prior revenue 
laws.

(c> The amount of an adjustment 
treated as if it were-a deficiency or an 
overpayment, as the case may be, will 
bear interest and be subject to additions 
to the tax to the extent provided by the 
internal revenue laws applicable to de
ficiencies and overpayments for the tax
able year with respect to which the 
adjustment is made. In the case of an 
adjustment resulting from an increase 
or decrease in a net operating loss which 
is carried back to the year of adjustment, 
interest shall not be collected or paid for 
any period prior to the close of the tax
able year in which the net operating loss 
arises.

(d) If, as a result of a determination 
provided for in § 1.1313 (a)-4, an adjust
ment has been made by the assessment 
and collection of a deficiency or the re
fund or credit of an overpayment, and 
subsequently such determination '  is 
altered or revoked, the amount of the 
adjustment ascertained under § 1.1314
(a )- l and § 1.1314 (a)-2 shall be redeter
mined on the basis of such alteration or 
revocation, and any overpayment or de
ficiency resulting from such redetermi
nation shall be refunded or credited, or 
assessed and collected, as the case may 
be, as an adjustment under section 1311. 
For the circumstances under which such 
an agreement can be altered or revoked, 
see paragraph (d) of § 1.1313 (a)-4.

§ 1.1314 (c) Statutory provisions;
amount and method of adjustment; ad
justment unaffected by other items.

S ec . 1314. Amount and method of adjust
ment. * * *

(c) Adjustment unaffected by other items. 
The amount to be assessed and collected In 
the same manner as a deficiency, or to be 
refunded or credited in the same manner as 
an overpayment, under this part, shall not 
be diminished by any credit or set-off based 
upon any item other than the one which 
was the subject of the adjustment. Other 
than in the case of an adjustment resulting 
from a determination under section 1313 (a)
(4), the amount of the adjustment under 
this part, if paid, shall not be recovered by 
a claim or suit for refund or suit for erro
neous refund based upon any item other

than the one which was the subject of the 
adjustment.

§ 1.1314 (c )-l Adjustment unaffected 
by other items, (a) The amount of any 
adjustment ascertained under § 1.1314
(a) - l  or § 1.1314 (a)-2 shall not be di
minished by any credit or set-off based 
upon any item other than the one that 
was the subject of the adjustment.

(b) The application of this section 
may be illustrated by the following ex
amples:

Example (1). In the example set forth 
in paragraph (e) of §1.1314 (a)—1, if, after 
the amount of the adjustment had been as
certained, the taxpayer filed a refund claim 
for the amount thereof, the Commissioner 
could not diminish the amount of that claim 
by offsetting against it the amount of tax 
which should have been paid with respect 
to the $6,000 interest item omitted from 
gross income for the year 1949; nor could 
the court, if suit were brought on such claim 
for refund, offset against the amount of the 
adjustment the amount of tax which should 
have been paid with respect to such interest. 
Similarly, the amount of the refund could 
not be increased by any amount attributable 
to the taxpayer’s failure to deduct the $4,500 
interest paid in the year 1949.

Example (2). Assume that a taxpayer in
cluded in his gross income for the year 1953 
an item which should have been included 
in his gross income for the year 1952. After 
the expiration of the period of limitations 
upon the assessment of a deficiency or the 
allowance of a refund for 1952, the taxpayer 
filed a claim for refund for the year 1953 
on the ground that such item was not prop
erly includible in gross income for that year. 
The claim for refund was allowed by the 
Commissioner and as a result of such deter
mination an adjustment was authorized 
under section 1311 with respect to the tax 
for 1952. if, in such case, the Commissioner 
issued a notice of deficiency for the amount 
of the adjustment and the taxpayer con
tested the deficiency before the Tax Court 
of the United States, the taxpayer could not 
in such proceeding claim an offset based 
upon his failure to take an allowable deduc
tion for the year 1952; nor could the Tax 
Court in its decision offset against the 
amount of the adjustment any overpayment 
for the year 1952 resulting from the failure 
to take such deduction.

(c) If the Commissioner has refunded 
the amount of an adjustment under sec
tion 1311, the amount so refunded may 
not subsequently be recovered by the 
Commissioner in any suit for erroneous 
refund based upon any item other than 
the one that was the subject of the 
adjustment.

Example. In the example set forth in 
paragraph (e) of § 1.1314 (a )- l, if the Com
missioner had refunded the amount of the 
adjustment, no part of the amount so re
funded could subsequently be recovered by 
the Commissioner by a suit for erroneous 
refund based on the ground that there was 
no overpayment for 1949, as the taxpayer had 
failed to include in gross income the $6,000 
item of interest received in that year.

(d) If the Commissioner has assessed 
and collected the amount of an adjust
ment under section 1311, no part thereof 
may be recovered by the taxpayer in any 
suit for refund based upon any item 
other than the one that was the subject 
of the adjustment.

Example. In example (2) of paragraph
(b) of this section, if the taxpayer had paid 
the amount of the adjustment, he could not 
subsequently recover any part of such pay

ment in a suit for refund based upon the 
failure to take an allowable deduction for 
the year 1952.

(e) If the amount of the adjustment 
is considered an overpayment, it may be 
credited, under applicable law and regu
lations, together with any interest 
allowed thereon, against any liability in 
respect of an internal revenue tax on the 
part of the person who made such over
payment. Likewise, if the amount of 
the adjustment is considered as a defi
ciency, any overpayment by the tax
payer of any internal revenue tax may 
be credited against the amount of such 
adjustment in accordance with the ap
plicable law and regulations thereunder. 
(See section 6402 and the corresponding 
provisions of prior revenue laws.) Ac
cordingly, it may be possible in one 
transaction between the Commissioner 
and the taxpayer to settle the taxpayer’s 
tax liability for the year with respect to 
which the determination is made and to 
make the adjustment under section 1311 
for the year with respect to which the 
error was made or for a year which is 
affected, or treated as affected, by a net 
operating loss deduction or a capital loss 
carryover from the year of the error.

§1.1314 (d)-(e) Statutory provi
sions; amount and method of adjust
ment; no adjustments for years prior to 
1932; not applicable to tax imposed by 
subtitle C.

S e c . 1314. Amount and method of adjust
ment. * * *

(d) Periods for which adjustments may 
be made. No adjustment shall be made un
der this part In respect of any taxable year 
beginning prior to January 1, 1932.

(e) Taxes imposed by subtitle C. This 
part shall not apply to any tax imposed by 
subtitle C (sec. 3101 and following relating 
to employment taxes).

§ 1.1315 Statutory provisions; effec
tive date.

S e c . 1315. Effective data—(a) In general. 
This part shall apply only to determinations 
(as defined in section 1313 (a ) ) made after 
the 90th day after the date of enactment of 
this title.

(b) Transitional provision. N o t w i t h 
standing any other provision of this title, 
section 3801 of the Internal Revenue Code 
of 1939 shall apply to determinations (as 
defined in subsection (a) of such section) 
made on or before such 90th day as if this 
title had not been enacted.
[P. R. Doc. 55-5578; Piled, July 11, 1955;

8:50 a. m.]

[ 26 CFR (1954) Part 1 1
Income Tax; T axable Y ears B eginning 

After D ecember 31, 1953
involuntary liquidation of LIFO

INVENTORIES
Notice is hereby given that, pursuant 

to the Administrative Procedure Act, ap
proved June 11, 1946, the regulations set 
forth in tentative form below are pro
posed to be prescribed by the Commis
sioner of Internal Revenue with the ap
proval of the Secretary of the Treasury. 
Prior to the final adoption of such regu
lations, consideration will be given to 
any data, views, or arguments per-
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taining thereto which are submitted in 
writing, in duplicate, to the Commis
sioner of Internal Revenue, Attention: 
T:P, Washington 25, D. C., within the 
period of 30 days from the date of pub
lication of this notice in the Federal 
Register. The proposed regulations are 
to be issued under the authority con
tained in sections 1321 and 7805 of the 
Internal Revenue Code of 1954 (68A Stat. 
342, 917; 26 U. S. C. 1321, 7805).

[seal! T. Coleman Andrews,
Commissioner of Internal Revenue.
The following regulations are hereby 

promulgated under section 1321 of the 
Internal Revenue Code of 1954:

§ 1.1321 Statutory provisions; invol
untary liquidation of lifo inventories.

Sec. 1321. Involuntary liquidation of lifo 
inventories—(a) Adjustment of taxable in
come and resulting tax. If, for any taxable 
year ending after June 30, 1950, and before 
January 1, 1955, the closing inventory of a 
taxpayer inventorying goods under the meth
od provided in section 22 (d) of the Internal 
Revenue Code of 1939 reflects a decrease from 
the opening inventory of such goods for such 
year, and if the taxpayer elects, at such time 
and in such manner and subject to such 
regulations as the Secretary or his delegate 
may prescribe, to have this section apply, and  
if it is established to the satisfaction of the 
Secretary or his delegate, in accordance with 
such regulations that such decrease is at
tributable to the involuntary liquidation of 
such Inventory as defined in section 22 (d) 
(6) (B) of the Internal Revenue Code of 1939 
(as modified by subsection (b) of this sec
tion) , and if the closing inventory of a sub
sequent taxable year, ending before January 
1, 1956, reflects a replacement, in whole or 
in part, of the goods so previously liquidated, 
then the taxable income of the taxpayer 
otherwise determined for the year of such 
involuntary liquidation shall be increased by 
an amount equal to the excess, if any, of the 
aggregate cost of such goods reflected in the 
opening inventory of the year of involuntary 
liquidation over the aggregate replacement 
cost, or decreased by an amount equal to 
the excess, if any, of the aggregate replace
ment cost of such goods over the aggregate 
cost thereof reflected in the opening inven
tory of the year of the involuntary liquida
tion. The taxes imposed by this chapter 
(and by chapters 1 and 2 of the Internal 
Revenue Code of 1939) for the year of such 
liquidation, for preceding taxable years, and 
for all taxable years intervening between the 
year of liquidation and the year of replace
ment shall be redetermined, giving effect to 
such adjustments. Any increase in  such 
taxes resulting from such adjustments shall 
be assessed and collected as a deficiency but 
without interest, and any overpayment so 
resulting shall be credited or refunded to the 
taxpayer without interest.

(b) Definitions. For purposes of this 
section, the term “involuntary liquidation” 
shall have the meaning given to it in section 
22 (d) (6) (B) of the Internal Revenue Code 
of 1939 and, in addition, it shall mean a 
failure, as referred to in that section, on the 
part of the taxpayer due, directly and ex
clusively, to disruption of normal trade re
lations between countries. For purposes of 
this section, the words “enemy” and “war”, 
as used in such section 22 (d) (6) (B) , shall 
be interpreted, pursuant to regulations pre
scribed by the Secretary or his delegate, in  
such a way as to apply to circumstances, 
occurrences and conditions, lacking a state 
of war, which are similar, by reason of a 
state of national preparedness, to  those 
which would exist under a state of war.

(c) Speddl rules. Subparagraphs (C) and 
(E) of section 22 (d) (6) of the Internal

Revenue Code of 1939, to  the extent that 
they refer to any taxpayer subject to sub- 
paragraph (A) of such section or to the 
adjustments specified in or resulting from 
the effect of subparagraph (A) of such sec
tion, shall apply to a taxpayer subject to  
this section or to adjustments specified in 
or resulting from the effect of this section 
as though they specifically referred to this 
section. If, fear any taxable year ending 
after June 30, 1950, and before January 1, 
1953, subparagraph (C) of such section 22 
(d) (6) applies with respect to involuntary 
liquidations of goods of the same class sub
ject to both subparagraph (A) of such sec
tion and to this section, the involuntary 
liquidations of such goods subject to this 
section shall be considered for the purpose 
of such subparagraph (C) as having occurred 
before the involuntary liquidations of such 
goods subject to subparagraph (A) of such 
section 22 (d) (6). For the purpose of this 
subsection, and with respect to  the taxable 
years covered by this section, the reference 
in subparagraph (E) of such section 22 (d) 
(6) to section 734 (d) shall be taken as a 
reference to section 452 (d) of the Internal 
Revenue Code of 1939, and, with respect to 
any taxable year to which any provision of 
the Internal Revenue Code of 1939 may not 
be applicable, references in such subpara
graph to such provision shall, where appli
cable, be deemed a reference to the corre
sponding provision of the Internal Revenue 
Code of 1954.

§ 1.1321-1 Involuntary liquidation of 
lifo inventories, (a) Section 22 (d) (6) 
(B) of the Internal Revenue Code of 
1939 provides as follows:

(B) Definition of involuntary liquidation. 
The term “involuntary liquidation”, as used 
in this paragraph, means the sale or other 
disposition of goods inventoried under the 
method described in this subsection, either 
voluntary or involuntary, coupled with a 
failure on the part of the taxpayer to pur
chase, manufacture, or otherwise produce 
and have on hand at the close of the taxable 
year in which such sale or other disposition 
occurred such goods as would, if on hand 
at the close of such taxable year, be subject 
to the application of the provisions of this 
subsection, if such failure on the part of the 
taxpayer is due, directly and exclusively, (1) 
to enemy capture or control of sources of 
limited foreign supply; (ii) to shipping or 
other transportation shortages; (iii) to ma
terial shortages resulting from priorities or 
allocations; (iv) to labor shortages; or (v) 
to other prevailing war conditions beyond 
the control of the taxpayer.

(b) (1) If, during any taxable year 
ending after June 30, 1950, and before 
January 1,1955, the disruption of normal 
trade relations between countries, or one 
or more of the conditions attributable 
to a state of national preparedness and 
beyond the control of the taxpayer, as 
prescribed by section 22 (d) (6) (B) of 
the Internal Revenue Code of 1939, as 
modified by section 1321 (b) of the In 
ternal Revenue Code of 1954, should 
render it impossible during such period 
for a taxpayer using the last-in first-out 
inventory method to have on hand at 
the close of the taxable year a stock of 
merchandise in kind and description 
like that included in the opening inven
tory for the year, or in a quantity equal 
to that of the opening inventory, the 
resulting inventory decrease for the year 
will be regarded, at the election of the 
taxpayer, as reflecting an involuntary 
liquidation subject to replacement. If 
the taxpayer notifies the Commissioner 
within the period prescribed below that

he intends to effect a replacement of the 
liquidated stock, in whole or in part, and 
th a t he desires to have applied in his 
case the involuntary liquidation and re
placement provisions of section 1321, and 
if he establishes to the satisfaction of 
the Commissioner the involuntary char
acter of the liquidation to which his 
stock has been subjected, effect shall be 
given, when replacement has been made, 
in whole or in part, but only to the extent 
made in taxable years ending before 
January 1, 1956, to an adjustment of 
taxable income for the year of liquida
tion in the amount of the difference be
tween the replacement costs incurred 
and the original inventory cost of the 
liquidated base stock inventory th a t is 
replaced. The notification is to be given 
within 6 months after the filing by the 
taxpayer of his income tax return for 
the year of the liquidation. However, 
if the liquidation occurs in a taxable 
year ending after December 31,1953, the 
notification may be given a t any time 
within 3 months after the promulgation 
of regulations under section 1321, or 
prior to the expiration of the 6-month 
period following the filing of the return, 
whichever expiration date later occurs.

(2) If the replacement costs exceed 
such inventory costs, the taxable income 
of the taxpayer otherwise computed for 
the year of liquidation shall be reduced 
by an amount equal to such excess. If 
the replacement costs are less than the 
inventory costs, taxable income other
wise computed for the year of liquida
tion shall be increased to the extent of 
such difference. Any deficiency in the 
income of excess profits tax of the tax
payer, or any overpayment of such taxes, 
attributable to such adjustment shall 
be assessed and collected or credited or 
refunded to the taxpayer without in
terest.

(c) (1) A failure on the part of the 
taxpayer to have on hand in his closing 
inventory for the taxable year merchan
dise of the kind, description, and quan
tity of th a t reflected in his opening 
inventory will be considered as an invol
untary liquidation only if it is estab
lished to the satisfaction of the Commis
sioner that such failure is due wholly to 
his inability to purchase, manufacture, 
or otherwise produce and procure de
livery of such merchandise during the 
taxable year of liquidation by reason of 
the disruption of normal trade relations 
between countries or by reason of cer
tain war conditions, described in section 
22 (d) (6) (B) of the Internal Revenue 
Code of 1939, as modified by section 1321 
(b). Such war conditions are (i) short
ages in the source of foreign supply by 
reason of capture or control by an en
emy; (ii) shipping or other transporta
tion shortages; (iii) material shortages 
resulting from priorities or allocations;
(iv) labor shortages; and (v) similar 
war conditions beyond the control of 
the taxpayer. For the purpose of the 
preceding sentence, the words “enemy” 
and “war” shall be interpreted to apply 
to circumstances, occurrences, and con
ditions lacking a state of war, which 
are similar, by reason of a state of na
tional preparedness, to those which 
would exist under a state of war.
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(2) The various directives, orders, 

regulations, and allotments issued by the 
Federal Government in connection with 
national preparedness are among such 
circumstances and conditions which 
might be recognized as effecting an in
voluntary liquidation under this section. 
Likewise, a voluntary compliance with a 
request of an authorized representative 
of the Federal Government made upon 
an industry or an important segment 
thereof, or a voluntary allocation of ma
terials by an industry or important seg
ment thereof sanctioned by the Federal 
Government, if made in connection with 
the national preparedness program, 
might be considered as such a circum
stance or condition. Similarly, so much 
of an inventory decrease as is directly 
and exclusively attributable to the Fed
eral Government’s stockpiling program 
for periods during which an item is not 
subject to allotment shall also be con
sidered as subject to the provisions of 
section 1321. Thus, so much of an in
ventory decrease as is due wholly to the 
effect of directives, orders, regulations, 
or allotments issued pursuant to the De
fense Production Act of 1950, as amended 
(50 U. S. C. App. 2061), or to any other 
circumstance or condition which is solely 
dependent upon other action taken by 
the Federal Government in furtherance 
of the national preparedness program, 
ordinarily shall be considered as an in
voluntary liquidation under section 1321 
and-this section; however, to the extent 
that such a decrease is due to the dis
position of goods acquired in violation of 
such directives, orders, regulations, or 
allotments, such decrease shall not be 
considered as such an involuntary liqui
dation. An inventory decrease due di
rectly and exclusively to a disruption of 
normal trade relations between countries 
shall be considered as an involuntary 
liquidation subject to the rules and re
quirements prescribed in this section, in
cluding the requirement that the tax
payer establish to the satisfaction of the 
Commissioner the cause of the involun
tary liquidation. A disruption of normal 
trade relations between countries may be 
reflected by unusual export limitations 
imposed by a foreign government, by un
usual exchange restrictions, or by other 
unusual circumstances or conditions be
yond the control of the taxpayer.

(3) A voluntary shift by the taxpayer, 
in the exercise of business judgment, to 
merchandise of a different character, 
description, or use, or to merchandise 
processed out of a substantially different 
kind of raw materials while raw mate
rials of the type originally used are still 
available will not be considered as an 
involuntary liquidation notwithstanding 
the fact that such a shift in merchan
dise stocked was prompted by a shift- 
ing market demand attributable to the 
above conditions. The term “involun
tary liquidation” presupposes a physical 
inability to maintain a normal inventory 
as distinguished from a financial or busi
ness disinclination on the part of the 
taxpayer to do so.

(d) If the taxpayer would have the 
involuntary liquidation and replacement 
provisions applicable with respect to any 
inventory decrease, he must so elect 
within the time prescribed by this sec

tion. In making such election, the tax
payer shall attach to his return and 
make a part thereof,-or he shall furnish 
separately to the Commissioner, a state
ment setting forth the following mat
ters: (1) The desire of the taxpayer to 
invoke the involuntary liquidation and 
replacement provisions; (2) a detailed 
list or other identifying description of 
the items of merchandise claimed to 
have been subjected to involuntary 
liquidation and the extent to which re -‘ 
placement is intended; (3) the circum
stances relied upon as rendering the tax
payer unable to maintain throughout the 
taxable year a normal inventory of the 
items involved, including evidence of the 
applicable inventory control figures for 
the beginning and the close of the tax
able year submitted to the appropriate 
Federal agency in control of defense 
production (or if none, a statement to 
that effect), allotments applied for, al
lotments received, and reason for fail
ure to place allotments received; (4) 
detailed proof of such circumstances to 
the extent that they may not be the 
subject-matter of common knowledge;
(5) a full description of what efforts 
were made on the part of the taxpayer 
to effect replacement during the taxable 
year and the result of such efforts; and
(6) in the case of an election made pur
suant to an extension of time granted 
by the Commissioner, the circumstances 
relied upon as justifying the election a t 
such time, together with a disclosure of 
the extent, if any, to which replacements 
have already been made.

(e) The election of the taxpayer to 
treat an involuntary decrease of inven
tory as subject to the 'replacement 
adjustments is to be exercised separately 
for each taxable year reflecting such a 
decrease and the election, once exercised 
with respect to a given year, shall be 
irrevocable with respect to the particu
lar decrease involved and its replace- - 
ment, and shall be binding for the year 
of liquidation, the year of replacement, 
and all prior, intervening, and subse
quent years to the extent that such prior, 
intervening, and subsequent years are 
affected by the adjustments authorized. 
The ultimate replacement and the re
sulting adjustment for the year of 
liquidation may have consequences, 
among others, ih the earnings and profits 
of intervening years and the inventory 
accounts of subsequent years. They may 
have consequences ih the prior years by 
reason of adjustments in net operating 
loss or unused excess profits credit carry
backs, and in intervening and subse
quent taxable years by reason of adjust
ments in carry-overs. Adjustments are 
to be made for the several years affected 
consistent with the adjustments made 
for the year of liquidation. Detailed 
records shall be maintained such as will 
enable the Commissioner, in his exami
nation of the taxpayer’s returns for the 
year of replacement, readily to verify the 
extent of the inventory decrease claimed 
to be involuntary in character and the 
facts upon which such claim is based, 
all subsequent inventory increases and 
decreases/ and all other facts material 
to the replacement adjustment author
ized. For taxable years subject to the 
Internal Revenue Code of 1939, an elec

tion under § 39.22 (d)-7 (e) of Regula
tions 118 or § 29.22 (d)-7 of Regulations 
111 to have the involuntary liquidation 
and replacement provisions of section 
22 (d) (6) of the Internal Revenue Code 
of 1939 apply with respect to any inven
tory decrease for taxable years to which 

^such section applies, shall be given the 
same effect as if such election ha,d been 
made under this section. (See section 
7807 (b) (2).)

(f ) Notwithstanding the ultimate pur
chase price pr the cost of production 
ultimately ihcurred by the taxpayer in 
effecting replacement of a stock invol
untarily liquidated, the merchandise 
reflecting the replacement shall be taken 
into purchases and included in the clos
ing inventory for the year of replace
ment, and shall be included in the 
inventories of subsequent taxable years, 
at the inventory cost figure of the mer
chandise replaced.

(g) The goods reflected in any inven
tory increase in a year subsequent to a 
year of involuntary liquidation, to the 
extent that they constitute items of the 
kind and description liquidated in prior 
years, whether or not in a year of invol
untary liquidation, shall be deemed, in 
the order of their acquisition, as having 
been acquired by the taxpayer in re
placement of like goods most recently 
liquidated and not previously replaced. 
In a case involving involurttary liquida
tions of goods of the same class subject 
to the provisions of both section 22 (d)
(6) (A) of the Internal Revenue Code 
of 1939 and section 1321 of the Internal 
Revenue Code of 1954, the involuntary 
liquidations of such goods subject to the 
provisions of section 1321 shall, for the 
purpose of replacements made in taxable 
years ending before January 1, 1953, be 
considered as having occurred prior to 
the involuntary liquidations of such 
goods subject to the provisions of sec
tion 22 (d) (6) (A) of the Internal Rev
enue Code of 1939. To the extent that 
the items of increase are allocated to 
items liquidated voluntarily, no adjust
ment will be required or permitted. 
Such replacement merchandise will be 
carried in the inventory at its actual 
cost of acquisition. To the extent that 
replacements are allocated to items in
voluntarily liquidated, however, the pro
visions of this section shall apply, both 
with respect to adjustments for the year 
of liquidation and other taxable years 
affected and with respect to inventory 
computations for the year of replace
ment and all subsequent taxable years.

(h) In some cases it may appear that, 
at the time of the filing of the income 
tax return for the year of replacement, 
or within three years thereafter, an ad
justment with respect to the income or 
excess profits taxes for the year of the 
involuntary liquidation, or for some prior, 
intervening, or subsequent taxable year, 
is prevented by the running of the stat
ute of limitations, by the execution of 
a closing agreement, by virtue of a court 
decision which has become final, or by 
reason of some other provision or rule 
of law other than section 7122 (relating 
to comproxnises) and other than the 
inventory replacement provisions. The 
adjustments provided for in connection 
with the involuntary liquidation and re-

l
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placement of inventory shall neverthe
less be made, but only if, within a period 
of three years after the date of the 
filing of the income tax return for the 
year of replacement, a notice of defi
ciency is mailed or a claim for refund is 
filed. No credit or refund will be al
lowed under such circumstances, whether 
within or without such three-year period, 
in the absence of a claim for refund 
duly filed; nor will a resulting deficiency 
be assessed or collected under section 
6213 (d) relating to waivers of restric
tions. The issuance of the statutory 
notice of deficiency or the filing of a 
claim for refund are statutory conditions 
upon which depend the provisions of 
section 22 (d) (6) (E) of the Internal 
Revenue Code of 1939, referred to in sec
tion 1321 (c) of the Internal Revenue 
Code of 1954. The adjustment author
ized by section 22 (d) (6) (E) of the 
Internal Revenue Code of 1939 is limited 
further to the tax attributable solely 
to the replacement adjustments. The 
amount of the adjustment shall be com
puted by reference to the amount of the 
tax previously determined, and without 
regard to factors affecting the taxable 
year involved to which no effect was 
given in such prior determination. The 
tax previously determined shall be ascer
tained in accordance with the principles 
stated in section 452 (d) of the Internal 
Revenue Code of 1939. Any deficiency 
paid or any overpayment credited or 
refunded under these circumstances shall 
not be subject to recovery on a claim for 
refund or a suit for the recovery of an 
erroneous refund in any case in which 
such claim or suit is based upon factors 
other than those giving rise to the 
adjustments made.

§ 1.1321-2 Liquidation and replace
ment of lifo inventories by acquiring 
corporations. For additional rules in the 
case of certain corporate acquisitions re
ferred to in section 381 (a), see section 
381 (c) (5) and the regulations there
under.
[P. R. Doc. 55-5577; Piled, July 11, 1955;

8:49 a. m.]

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service 

I 7 CFR Part 907 ]
[Docket No. AO-212-A10]

Handling of Milk in  Milwaukee, Wis ., 
Marketing Area

NOTICE OF RECOMMENDED DECISION AND 
OPPORTUNITY TO FILE W RITTEN EXCEP
TIONS W ITH  RESPECT TO PROPOSED 
AMENDMENTS TO TENTATIVE MARKETING 
AGREEMENT, AND TO ORDER, AS AMENDED

Pursuant to the provisions of the Agri
cultural Marketing Agreement Act of 
1937, as amended (7 U. S. C. 601 et seq.), 
and the applicable rules of practice and 
procedure, as amended, governing the 
formulation of marketing agreements 
and marketing orders (7 CFR Part 900), 
notice is hereby given of the filing with 
the Hearing Clerk, of the recommended 
decision of the Deputy Administrator, 
Agricultural Marketing Service, United 
States Department of Agriculture, with

respect to proposed amendments to the 
tentative marketing agreement and to 
the order, as amended, regulating the 
handling of milk in the Milwaukee, Wis
consin, marketing area. Interested par
ties may file written exceptions to this 
decision with the Hearing Clerk, United 
States Department of Agriculture, Wash
ington 25, D. C., not later than the close 
of business the 5th day after publication 
of this decision in the Federal Register. 
Exceptions should be filed in quadrupli
cate.

Preliminary statement. The hearing, 
on the record of which the proposed 
amendment to the tentative marketing 
agreement and to the order, as amended, 
was formulated, was conducted at Mil
waukee, Wisconsin, June 15 and 16, 1955, 
pursuant to notice thereof which was 
issued on June 8, 1955 (20 F. R. 4140).

The material issues oh the record 
were:

1. Modification of the supply-demand 
adjustment;

2. Class I price differentials;
3. Calculation of producer bases;
4. Amount of allowable shrinkage in 

Class IV and allocation of shrinkage;
5. Verification and certification of use 

of milk in nonfluid milk plants;
6. Use of midwest condensary paying 

prices as an alternative formula for es
tablishing the Class III price; and

7. Various changes in order language 
for the purpose of bringing the language 
up to date, particularly to clarify lan
guage with respect to classification and 
allocation.

Findings and conclusions. The follow
ing findings and conclusions are based 
upon evidence contained in the record 
of the hearing:

1. Supply-demand adjustment. The 
supply-demand adjustment provisions 
should be changed in a manner to con
form with changes in the corresponding 
provisions of the Chicago order.

An automatic adjustment of Class I 
and Class II prices is provided in the 
order based on the volume of milk re
ceived and sales under the Chicago or
der. The supply-demand ratio is the 
percentage relationship, during the most 
recent 12-month period for which data 
are available, of sales of Class I and Class 
II milk under the Chicago order to re
ceipts of milk from producers under that 
order. The difference of this percent
age from 72 percent is multiplied by 
three cents for each full percent of dif
ference, to arrive at the price adjust
ment.

Proposals were made by producer as
sociations to modify or suspend the 
supply-demand price adjustment in the 
order. The general purpose of the vari
ous proposals was to lessen or eliminate 
the price deductions now resulting from 
the adjustment factor.

One proposal was made to combine 
the milk receipts and utilization in the 
Milwaukee and Chicago markets to give 
•a broader basis for the price adjustment. 
The supply-demand price adjustment in 
this market is now based only on data 
for receipts and utilization in the Chi
cago market. The average level of 
utilization in the Milwaukee market is 
higher than that experienced in the Chi
cago market. The fact that this market

is a smaller market, with an individual- 
handler method of pooling, and that it 
can depend on the Chicago pool for re
serve supplies, undoubtedly influences 
this difference in utilization.

In view of these differences in the 
character of the two markets, it is ap
parent that other parts of the supply- 
demand provisions would need to be 
re-examined and probably reconstructed 
if the data for the two markets were 
combined. Also, the rate of adjustment, 
which is now three cents per full percent 
of difference of the supply-demand ratio 
from 72 percent, might need to be dif
ferent. Furthermore, unless the same 
change could be made under the Chicago 
order, the price relationship between the 
two markets would be disturbed.

Testimony during the hearing pointed 
to the need for coordinating the prices 
in this market with those for the Chicago 
market. It was indicated that this mar
ket obtains reserve supplies from Chicago 
pool plants. The market is within the 
Chicago milkshed and there is a general 
intermingling of producers for the two 
markets. Producers readily shift from 
one market to the other. These facts 
substantiate a continuance of the present 
order price relationship to the Chicago 
market. Milwaukee area prices are 
equivalent to the Chicago order prices 
adjusted for the mileage zone in which 
the Milwaukee market is located.

In a recommended decision on pro
posals to amend the Chicago order issued 
June 29, 1955, on the record of a hearing 
held on May 9 and 10, 1955, it is con
cluded that certain modifications should 
be made in the supply-demand price 
adjustment under that order. The pro
posed modification would add a factor 
governing price adjustment, which 
would be the difference of the current 
supply-demand ratio from the corre
sponding ratio calculated three months 
previously. This difference would be 
added to or subtracted from the current 
supply-demand ratio (depending on the 
direction of the change) and the result 
would be termed an “adjusted supply- 
demand ratio.” The rate of two cents 
per full percent of difference of this 
“adjusted supply-demand ratio” from 
72 percent would be the adjustment ap
plied to Class I and Class II prices. In 
the recommended decision on the Chi
cago order, it is concluded that this 
would be an appropriate modification of 
the supply-demand adjustment so as to 
hasten changes in prices when there is 
a change in the trend of utilization.

In  view of the close relationship of 
this market to the Chicago market, a 
similar change in the supply-demand 
adjustment for this market appears ap
propriate. Examination of the effect of 
such a supply-demand adjustment in 
recent years, shows that it would have 
resulted in about the same range of price 
adjustment as the adjustments effective 
since mid-1952 (including the effect of 
the 24-cent limitation). The modified 
supply-demand adjustment would have 
resulted in a quicker response at times 
when there was a change in the trend of 
utilization. It would have resulted in 
an earlier increase of Class I and Class II  
price differentials in response to chang
ing supply and demand conditions in the
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latter part of 1954 and early 1955. The 
supply-demand adjustment effective un
der the order during this period re
mained a t the lower limit of 24 cents 
until April, 1955. The supply-demand 
adjustment, as proposed to be modified, 
would have resulted in a minus adjust
ment of eight cents per hundredweight 
in May 1955 as compared to the adjust
ment of minus 18 cents which was effec
tive. For June this year the adjustment 
would have been a minus 4 cents instead 
of 15 cents.

This appears to be an appropriate 
modification of the supply-demand ad
justment based on the evidence in the 
record.

Issues No. 2, 3, 4, 5, 6, and 7. Action 
on issues numbered 2 through 7, inclu
sive, is reserved for a further decision 
on this record.

General findings, (a) The proposed 
marketing agreement and the order, as 
amended, and as hereby proposed to be 
further amended, and all of the terms 
and conditions thereof will tend to ef
fectuate the declared policy of the act;

(b) The parity prices of milk as de
termined pursuant to section 2 of the 
act are not reasonable in view of the 
price of feeds, available supplies of feeds 
and other economic conditions which af
fect market supply and demand for milk, 
in the marketing area and the minimum 
prices specified in the proposed market
ing agreement and the order, as amend
ed, and as hereby proposed to be further 
amended, are such prices as will reflect 
the aforesaid factors, insure a sufficient 
quantity of pure and wholesome milk, 
and be in the public interest; and

(c) The proposed order, as amended, 
and as hereby proposed to be further 
amended, will regulate the handling of 
milk in the same manner as, and will be 
applicable only to persons in the respec
tive classes of industrial and commer
cial activity specified in a marketing 
agreement upon which a hearing has 
been held.

Rulings on proposed findings and con
clusions. Briefs were filed which con
tained statements of fact, proposed 
findings and conclusions, and arguments 
with respect to the provisions of the pro
posed amendments. Every point covered 
in the briefs was carefully considered 
along with the evidence in the record in 
making the findings and reaching the 
conclusions hereinbefore set forth. To 
the extent that the findings and conclu
sions proposed in the briefs are incon
sistent with the findings and conclusions 
contained herein, the request to make 
such findings or to reach such conclu
sions is denied on the basis of the facts 
found and stated in connection with the 
conclusions in this recommended deci
sion.

Recommended marketing agreement 
and amendment to the order. The fol
lowing order amending the order, as 
amended, regulating the handling of 
milk in the Milwaukee, Wisconsin, mar
keting area, is recommended as the de
tailed and appropriate means by which 
the foregoing conclusions may be car
ried out. The recommended marketing 
agreement is not included in this decision 
because the regulatory provision thereof 
would be identical with those contained

PROPOSED RULE MAKING
in the order, as amended, and as hereby 
proposed to be further amended.

1. In  § §07.51 (a) delete the words 
“current supply-demand ratio” and the 
words “supply-demand ratio”, and sub
stitute therefor, in both instances, the 
words “adjusted supply-demand ratio”.

2. In § 907.51 (a) delete the words “3 
cents”, and substitute the words “2 
cents”.

3. In § 907.51 (e) delete subparagraph
(4) and substitute the following:

(4) If the current supply-demand 
ratio is greater or less than the current 
supply-demand ratio computed by the 
market administrator during the third 
delivery period immediately preceding, 
add or subtract the difference, respec
tively, to or from the percentage com
puted pursuant to subparagraph (3) of 
this paragraph. The result is the “ad
justed supply-demand ratio”; and if the 
current supply-demand ratio does not 
differ from that computed during the 
third delivery period preceding, the cur
rent supply-demand ratio shall be the, 
“adjusted supply-demand ratio”.

Issued at Washington, D. C., this 7th 
day of July, 1955.

[seal] Roy W. Lennartson,
Deputy Administrator.

[F. R. Doc. 55-5592; Filed, July 11, 1955;
8:52 a. m.]

[ 7 CFR Part 972 3
[Docket No. AO-177-A14]

. Handling of Milk in  T ri-S tate 
Marketing Area

notice of recommended decision and
OPPORTUNITY TO FILE W RITTEN EXCEP
TIONS W ITH  RESPECT TO PROPOSED MAR
KETING AGREEMENT AND .ORDER, AS
AMENDED

Pursuant to the provisions of- the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U. S. C. 601 et 
seq.), and the applicable rules of prac
tice and procedure, as amended, gov
erning the formulation of marketing 
agreements and marketing orders (7 
CFR Part 900), notice is hereby given of 
the filing with the Hearing Clerk of this 
recommended decision of the Deputy 
Administrator, Agricultural Marketing 
Service, United States Department of 
Agriculture, with respect to a proposed 
marketing agreement and order, as 
amended, regulating the handling of 
milk in the Tri-State marketing area.

Interested parties may file written 
exceptions to this decision with the 
Hearing Clerk, United States Depart
ment of Agriculture, Washington 25, 
D. C., not later than the close of business 
on the 10th day after publication of this 
decision in the Federal Register. Ex
ceptions should be filed in quadruplicate.

Preliminary statement. The hearing, 
on the record of which the proposed 
marketing agreement and order, as 
amended, were formulated, was con
ducted at Gallipolis, Ohio, on January 
18, 19, and 20, 1955, pursuant to notice 
thereof issued on December 28, 1954 (19 
F. R. 9426).

The material issues of record were 
concerned with the following:

(1) Establishment of a separate Fed
eral order covering the “Huntington- 
Ashland marketing area,” which would 
include the counties of Boyd and 
Greenup in Kentucky; the counties of 
Lawrence, Jackson, Gallia, and Meigs in 
Ohio; and the counties of Cabell, Jack- 
son, Mason, and Wayne in West 
Virginia.

(2) Expansion of the marketing area 
to include certain additional territory.

(3) Revision of the “handler” defini
tion relative to the handling of milk by 
cooperatives.

(4) Revision of definitions of classes 
of milk and establishment of a new class 
of milk (Class IV) for pricing purposes.

(5) Modification of the level of Class 
I milk and Class II milk prices and price 
differentials between the various dis
tricts of the marketing area.

(6) The application of the Class I 
price provisions to milk distributed in 
one district from a plant located in an
other district.

(7) Exemption from the order for 
plants supplying milk in the low pro
duction season only.

(8) Inclusion of a provision for the 
year-round allocation of Class I sales to 
“supply” plants bases upon amount of 
milk utilized in Class I during the low 
production season.

(9) Revision of the pricing formula 
for Class III milk (manufacturing uses).

(10) Certain changes in order lan
guage for clarity and administrative 
purposes.

(11) The emergency nature of mar
keting conditions.

Findings and conclusions. (1)A sep
arate marketing order for the “Hunting- 
ton-Ashland market” should not be 
established.

A producer’s organization proposed 
that a separate marketing order be es
tablished for the Huntington-Ashland 
market. Such order would regulate a 
marketing area consisting of Boyd and 
Greenup Counties in Kentucky; Law
rence, Jackson, Gallia, and MeigsJ^oun- 
ties in Ohio; and Cabell, Jackson, Mason, 
and Wayne Counties in West Virginia.

The producer members of the propo
nent organization are regular suppliers 
of milk to the proposed separate market
ing area; their sales of milk are made 
almost exclusively to .handlers with 
plants located in Huntington and Ash
land. The principal reasons offered to 
justify the establishment of a separate 
order for the Huntington-Ashland mar
ket were as follows: (1) the present 30- 
cent spread, between districts, in Class 
I price differentials has encouraged han
dlers from other districts to extend their 
milk routes into the Huntington-Ash
land market and to take Class I sales 
away from producers who normally 
supply this market; and (2) the redefi
nition of “fluid milk plant” made ef
fective in May 1954 has caused milk from 
“outside” sources to be brought into the 
market and in some cases to be placed 
in a higher classification than locally 
produced milk. The combination of 
these factors has resulted in a lower
valued utilization of locally produced 
milk and reduced returns to regular pro-
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ducers (a problem alleged to be peculiar 
to the Huntington-Ashland portion of 
the Tri-State marketing area). Propo
nents contended further than establish
ment of a separate market order would 
not create any difficult administrative 
problems.

Testimony was introduced into the 
record also to show that the Huntington 
district is characteristically different 
from the rest of the Tri-State marketing 
area. Proponents stated that thé Hunt
ington district is a fluid milk market 
without manufacturing facilities and 
without the problem, faced by the re
mainder of the Tri-State area, of dispos
ing of surplus milk; that the Huntington 
market is basically an industrial area 
with very little agricultural activity; 
and that the Huntington market is a 
centralized and concentrated commu
nity market in contrast to the scattered 
nature of the other segments of the 
Tri-State marketing area.

Opposition of other producer groups 
to this proposal was based upon the fol
lowing concepts: (1) the problems set 
forth by its proponents can be resolved 
readily within the framework of the 
present order; (2) the Huntington- 
Ashland district is not a separate and 
distinct milk marketing area since it is 
dependent upon other districts for part 
of its milk supply and also as a market 
for some of its producer milk; and (3) 
creation of a separate market order for 
the Huntington-Ashland area would not 
in any way change the economics of 
marketing within the Tri-State market
ing area as a whole.

The differences in producer prices be
tween the Huntington district (which 
includes Ashland) and the other districts 
of the marketing area were established 
specifically for the purpose of encour
aging a flow of milk into the Huntington 
area from an area where milk supplies 
were in excess. Producer milk received 
at Huntington and Ashland plants has 
been and still is insufficient to fill the 
regular requirements of the Huntington 
district during the low production sea
son of the year. For example, in No
vember 1954, producer receipts were 
about 5,147,000 pounds while Class I and 
Class II usage was about 5,297,000 
pounds. In December 1954, the short
age of producer milk was even greater: 
producer receipts were only 5,499,000 
pounds and Class I and Class II usage 
was 5,879,000 pounds. The actual short
age of locally produced milk was consid
erably greater than is shown by these 
data since such figures do not reflect the 
sales made in the Huntington district by 
distributors located in other districts. 
In view of all of these factors it may 
be concluded that the Huntington dis
trict still is deficient in local milk supply 
at least five months out of the year. The 
primary reason for displacement of pro
ducer milk lies in the wide seasonal var
iation in the production of milk in the 
Huntington-Ashland area. It is noted 
that on an annual basis the supply- 
demand relationship in this area is fairly 
well in balance and that leveling of the 
seasonal production pattern on the basis 
of the current annual volume would con
tribute greatly to a solution of the prob
lems set forth by proponents.
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While it may be true that the Tri- 

State area as a whole does differ from 
many other federal order marketing 
areas in that it consists of several 
widely separated communities, still the 
several segments of the marketing area 
do have certain common marketing 
characteristics and problems. There 
are mutual areas of supply as well as 
mutual markets. For example, Meigs 
County, Ohio, is supplied with milk from 
handlers located in Marietta, Athens, 
Gallipolis, Ashland, and Huntington; 
Pike County, Ohio, is served from Ports
mouth, Athens, and Jackson; Jackson 
County, West Virginia, is served from 
Ashland, Huntington, Gallipolis, and 
Athens. In fact, it is difficult to find 
any instance in which the particular 
district is served only by handlers lo
cated in that district or a district where 
handlers confine their sales to such 
district alone.

A separate order would not change 
the economics of the milk supply and 
demand relationships that exist through
out the Tri-State area; therefore, the 
price relationships among the various 
important segments of the entire mar
ket might be expected to be the same 
whether such area is regulated by one, 
or more than one, order. A separate 
order for Huntington-Ashland would not 
necessarily alter the inter-district move
ments of milk which are currently tak
ing place and are even greater than in 
prior years. Also, a separate order in 
and of itself would not change the sea
sonal production pattern which appears 
to be a main element in the problems of 
producers for the Huntington district.

It is concluded from consideration of 
the above that a separate order for the 
Huntington-Ashland market should not 
be established.

(2) The present marketing area should 
be expanded.

Other proposals concerning the mar
keting area definition requested that the 
presently defined area be expanded to 
include certain additional territories now 
being served by handlers under the order. 
A producer organization requested inclu
sion of Greenup County, Kentucky, 
Lawrence County (now partly included), 
Gallia County (now partly included), 
Jackson County, Pike County (now 
partly included), Ohio; and Cabell 
County (now partly included), Jackson 
County, Mason County (now partly in
cluded), and Wayne County (now partly 
included), West Virginia. A handlers’ 
group requested the addition of Carter 
County, Kentucky. It was contended, in 
general, that the marketing area should 
be so expanded because (1) political 
subdivisions below the county level are 
difficult of delineation from a marketing 
standpoint and that the present defini
tion in terms of townships leads to con
siderable confusion, and (2) the whole
sale and retail routes of handlers have 
expanded into several communities adja
cent to the present marketing area.

Handlers from Athens, Gallipolis, 
Huntington, and Ashland are now selling 
milk in Jackson County, West Virginia. 
This county is now undergoing consider
able industrial development and is a 
potentially large market for handlers 
nnr)i»r the Tri-State order. Inclusion of

4961

this county was opposed by a milk dis
tributor who operates a plant located in 
the county. This distributor testified 
that he is paying producers on the basis 
of the Charleston, West Virginia, prices 
which are currently, and usually have 
been, equal to or higher than prices un
der the Tri-State order. I t does not 
appear that Tri-State handlers are at 
a competitive disadvantage with the un
regulated handler since they have been 
able to develop business in Jackson 
County in the absence of regulation and 
no other competitive problem involving 
farm prices for milk was presented. It 
is concluded that the marketing area 
should not be expanded to include Jack- 
son County, West Virginia.

Handlers from Ashland are currently 
selling milk in Carter County, Kentucky. 
Proponent contended that Ashland han
dlers have developed a market for pas
teurized milk in this county. Proponent 
further contended that he is encounter
ing unfair competition in Carter County 
from two unregulated milk distributors, 
one located at Olive Hill, and another at 
Morehead, who pay lower than order 
prices to their farmers. Inclusion of 
Carter County under the order was op
posed by the distributor whose plant is 
located at Morehead, Kentucky. This 
distributor stated that about 20 percent 
of his business is done in Carter County 
and that he would not be able to con
tinue operations if he were forced to pay 
Tri-State prices for his milk supply.

It should be noted that although the 
proponent handler stated that his de
livery routes extend as far as Morehead, 
the location of the plant of his principal 
competitor for the Carter County mar
ket, extension of the marketing area to 
include Morehead was not requested by 
proponent. The record does not indicate 
why competition from the Morehead 
distributor is unfair in a portion of 
Carter County while apparently not un
fair at Morehead. Proponent did not 
show that competition from non-regu- 
lated handlers is causing any greater 
hardship than might be experienced in 
any fringe sales area. It is not reason
able to assume that because a competitive 
milk distributor sells a small quantity 
of milk in a particular community or 
county that such fact in itself is suffi
cient reason for coverage of such area by 
regulation. I t  is concluded that the 
Tri-State marketing area should not be 
expanded to include Carter County, 
Kentucky.

No opposition was expressed to an ex
pansion of the marketing area to include 
in their entirety, Gallia, Lawrence, and 
Meigs Counties in Ohio; Greenup County 
in Kentucky; and Cabell, Mason, and 
Wayne Counties in West Virginia. Pro
ponents stated that the inclusion of 
these counties would clarify the market
ing area limits and that no additional 
distributors operate in such counties at 
this time. The record indicates further 
that because of their location in relation 
to the presently defined districts of the 
marketing area, it may be expected that 
competition among regulated handlers 
in such counties will increase and that 
such counties should be separated into 
districts for pricing purposes. I t  is con-
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eluded, therefore, that these counties 
should be included under the order.

The various districts of the marketing 
area should be modified to accommodate 
the new counties added. Two proposals 
were offered relative-to Greenup County, 
Kentucky: (a) One proposal was that 
this county should be included in the 
Huntington district, (b) the second pro
posal was that the southeastern part 
of the county should be in the Hunting- 
ton district and that the northwestern 
part of the county should be included 
in the Scioto district. Proponents stated 
that the county should be divided since 
Ashland handlers’ sales are confined pri
marily to the southeastern half of the 
county and Portsmouth handlers’ sales 
are confined primarily to the north
western half of the county. Since the 
main purpose of regulation is to set 
minimum producer prices to handlers 
and there are no fluid milk plants cur
rently located in Greenup County, such 
evidence does not support division of the 
county between two districts. Such a 
division would not change the competi
tive conditions now existing between 
Ashland and Portsmouth handlers and 
might in the future raise complicating 
administrative problems. It is concluded 
that Greenup County, in its entirety 
should remain in the Huntington dis
trict.

The districts of the Tri-State market
ing area should be designated as fol
lows: (a) Huntington district: Boyd and 
Greenup Counties in Kentucky; Law
rence County in Ohio; and Cabell and 
Wayne Counties in West Virginia; (b) 
Gallipolis-Scioto district: Gallia, Meigs, 
Scioto, and Jackson Counties in Ohio; 
the townships of Beaver, Camp Creek, 
Jackson, Marion, Newton, Pee Pee, 
Scioto, Seal, and Union in Pike Comity, 
Ohio; and Mason County, West Virginia;
(c) Athens district: Athens County, 
Ohio; the townships of Belpre, Marietta, 
and Muskingum, in Washington County, 
Ohio; and Lubeck, Parkersburg, Tygart, 
and Wiliams Magisterial districts in 
Wood County, West Virginia.

This division is based upon the general 
conditions of milk supply and demand 
existing in the Tri-State area. As ex
plained in a later part of this decision 
the prices in the districts are established 
so as to encourage production of an ade
quate supply of milk for the market and 
to encourage the optimum utilization 
of available producer milk supplies. 
The Scioto district has been jointed with 
the Gallipolis district because of the ex
tremely short supply of milk in Scioto 
and the need to encourage an increased 
supply.

(3) The handler definition should be 
modified by deleting paragraph (b) of 
§ 972.16 which provides that cooperative 
associations may be considered handlers 
under the order during the flush season 
of milk production for the purpose of 
diverting producer milk from a fluid milk 
plant to a non-fluid milk plant.

A producer group proposed that the 
handler definition in the order should 
be revised so that a cooperative associa
tion may (a) become a handler on a 
year-round basis in order to divert pro
ducer milk from a fluid milk plant to a 
non-fluid milk plant, and (b) service
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handlers with milk by purchasing milk 
from sources other than its producer 
members.

Testimony in the hearing record shows 
that the proposal would serve no useful 
purpose under the present order which 
provides for individual-handler pools. 
Under the prevailing pooling plan co
operative associations may perform the 
services of diversion of producer milk in 
the flush season or arrange to procure 
milk when needed from other sources 
than their members in the short season 
without these spècial provisions in the 
order. Such paragraph did serve, of 
course, a useful purpose in the order 
undèr the marketwide pool which pre
viously existed by retaining diverted pro
ducer milk in the pool. The elimination 
of this paragraph also will relieve a co
operative association disposing of pro
ducer milk for manufacturing from hav
ing to pay the administrative assessment 
as a handler. Under the circumstances 
no assessment should be applied since the 
milk so handled would not be regulated.

(4) The provisions of the order rela
tive to the classification of milk should 
be revised.

Producer groups proposed raising to 
Class I milk from Class H milk all skim 
milk and butterfat disposed of in fluid 
form as cream, any mixture of cream and 
milk containing 6 percent or more of 
butterfat, and buttermilk. It was also 
proposed to include milk and butterfat 
used for eggnog in Class I, and to redesig
nate the present Class III milk as Class 
II milk.

Two handlers proposed redefining 
Class III milk and adding a new classi
fication (Class IV) for skim milk and 
butterfat used to produce all products 
presently included in Class III milk, ex
cept that Used to produce ice cream, ice 
cream mix, and cottage cheese.

In view of the above proposals and 
analysis of the hearing record, it is con
cluded that three classes of milk should 
be maintained. However, the definition 
of Class I milk should be changed to 
include skim milk and butterfat used to 
produce the products presently classified 
in Class II milk plus eggnog, and a new 
definition of Class II milk be established 
to include skim milk and butterfat used 
to produce ice cream, ice cream mix, 
frozen desserts, and cottage cheese 
(presently included in Class III milk).

Testimony introduced into the record 
indicates that health regulations in the 
marketing area require that Grade A 
milk be used to produce the products 
added to Class I milk, i. e., buttermilk, 
cream, mixes of milk (or skim milk) and 
cream, and eggnog. Buttermilk, cream, 
and such mixes of milk and cream are 
sold by handlers on a year-round basis. 
These products on a year-round basis, 
and eggnog in the short production 
season, compete for the supply of in
spected milk with other items requiring 
milk of similar quality which previously 
have been included in Class I. The costs 
of producing the milk used in the addi
tional products included in such class 
must be considered similar to those for 
the milk already so classified. In view of 
the above consideration, these products 
should be included in Class I to return 
to the producers a price commensurate

with their use value and to bear their 
proportionate share of the costs of in
ducing an adequate supply of milk of the 
quality required by the market.

Some opposition was expressed to the 
reclassification of buttermilk, cream, 
and eggnog as Class I  on the basis of the 
resulting increased cost to handlers, but 
it may be noted that for the major items 
concerned (cream and buttermilk) the 
added cost to handlers as compared with 
the cost if retained as Class H milk 
under present order provisions is only 
30 cents per hundredweight. This 
amounts to less than $0.001 per half-pint 
of 40 percent cream and less than $0.0067 
per quart of butermilk.

A new Class n  comprising milk used to 
produce ice cream, ice cream mix, frozen 
desserts, and cottage cheese (presently 
in the Class III category) is justified 
for a number of reasons. There is a year 
around market and outlet for producer 
milk within the marketing area for these 
products. Health departments in two 
important markets (Huntington and 
Parkersburg, West Virginia) require 
that Grade A milk be used in cottage 
cheese when sold in these markets. In 
the case of ice cream and ice cream mix, 
producer (inspected) milk issued in 
their manufacture during most of the 
year. Testimony given at the hearing 
indicates that a high quality milk is 
generally desired and used for these 
products in the various districts whether 
or not the health regulations of the par
ticular community actually require it. 
In their proposals regarding the pricing 
of milk several handlers indicated that 
milk used for ice cream, ice cream mix, 
and cottage cheese should have a higher 
price classification than milk in the 
present Class III used for other manu
factured products.

Class III milk should include skim 
milk and butterfat used to produce but
ter, cheese (other than cottage cheese), 
nonfat dry milk solids, condensed milk, 
evaporated milk, and such other prod
ucts not included in Class I milk or Class 
II milk. Milk used to produce such prod
ucts should be in a separate class as it 
represents an outlet for excess milk 
which, as stated above, must meet price 
competition from products produced 
from ungraded milk on a nationwide 
basis.

The pricing of milk in the various 
classes, including the proposed pricing 
of certain milk for manufacturing to be 
designated "Class IV milk,” is considered 
in another part of this decision.

(5) The Class I and Class II price 
provisions should be revised.

Several proposals relating to the pric
ing of Class I and Class n  milk were 
submitted. A producers’ organization 
proposed that:

(a) The Class I price differential be 
put on a uniform basis for the entire 
marketing area and be raised to $1.75 
for the months of March through August 
and $2,25 for all other months.

(b) For any sale made outside of the 
district in which his plant is located, a 
handler should pay for milk on the 
basis of the price prevailing in the dis
trict in which the sale is made.

(c) The method of computing the cur
rent utilization percentage in the sup-



Tuesday, Ju ly  12, 1955 FEDERAL REGISTER 4963

ply-demand adjustment formula be 
changed to use data for the second and 
third preceding months as “movers” 
rather than the first and second pre
ceding months.

(d) The standard utilization percent
ages (supply-demand) be recalculated to 
prevent negative supply-demand ad
justments during the fall and winter 
months.

(e) The Class n  butterfat differential 
be reduced.

Another producers’ organization pro
posed that:

(a) The Class I price be adjusted to 
reduce price differences between the vari
ous districts, to raise the entire price 
level, and to adjust prices seasonally.

(b) The standard utilization percent
ages (supply-demand) be reviewed and 
that a provision be adopted which would 
prevent Class I differentials for October 
and November from being lower than for 
September.

A handlers’ group proposed that the 
Class I price differential be put on a 
uniform basis for the entire marketing 
area at the level now prevailing for the 
Huntington district.

Proponents for higher Class I and 
Class II prices contended that the prices 
currently being paid to producers are 
considerably below the cost of produc
tion. Evidence was introduced indicat
ing such costs as computed by a univer
sity agricultural economist and by a 
county agent. I t was further contended 
that production costs are considerably 
higher in the Tri-State area than in 
other Ohio marketing areas and that the 
current producer price level does not 
take this factor into consideration. 
Proponents stated also that there is con
siderable industrial development in the 
area and that higher producer prices are 
needed to bring forth the additional 
amount of milk necessary to provide an 
adequate supply.

Opponents of a higher price contended 
that unemployment is greater now than 
a year ago and that much of the in
creased industrial activity referred to by 
proponents has been in the field of con
struction. Since these construction 
projects are in some cases nearing com
pletion and are discharging rather than 
hiring employees, such projects will em
ploy smaller work forces in the future.

The further contention was made that 
while the market is still short of milk 
during some fall months, the supply 
situation has improved considerably at 
the present price level and that higher 
prices are not necessary to insure an 
adequate supply; further, that the sur
plus situation during the flush season 
has deteriorated to the point where 
“distress” milk is a problem and any 
Pricing program that would increase the 
supply of milk during the flush produc
tion season would aggravate this prob
lem. The basic problem of the Tri-State 
area was described as not the amount of 
the annual supply of milk but rather 
the highly seasonal nature of milk 
Production.
i There was no significant change from 
1953 to 1954 in the relationship of Class 
I and Class n  usage to producer receipts 
for the marketing area. The market as 
a whole still is short of an adequate 
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supply of milk in the low production 
season. The supply situation develop
ing indicates that the Huntington dis
trict supply is coming more into balance 
with Class I sales while the Athens dis
trict is shorter in supply than was the 
case several months ago. On an annual 
basis, the combined Class I and Class II 
utilization during 1954 for the entire 
marketing area was about 86 percent of 
producer receipts; by individual months 
this percentage varied from a low of 
70 in May to a high of 109 in November. 
As compared with many fluid milk mar
kets such a seasonal variation in produc
tion appears to be unusually wide. A 
shift of only 8 percent seasonally in the 
¡supply of producer milk from the spring 
and summer months to fall delivery 
would overcome the current fall deficit 
in supply.

The surplus handling problem has in
creased to some extent and should not 
be disregarded. Although for the cal
endar years of 1953 and 1954 the utiliza
tion of producer milk declined from 88 
percent to 86 percent, both consumption 
and production increased substantially, 
and the volume of surplus increased cor
respondingly. In the months of May, 
June, July, and August 1953 about 19.7 
million pounds of producer milk were 
used for Class III purposes ; for the same 
months of 1954 Class III usage increased 
to about 23.6 million pounds.

It is concluded,, in view of these data, 
that a general increase in price is not 
justified at this time. However, it ap
pears that an adjustment in producer 
returns should be made on a seasonal 
basis. The market has a substantial 
flush season surplus and a definite short
age in the late fall and early winter 
months. Adjustments should be made 
to discourage flush season milk produc
tion and to provide additional encour
agement to fall and winter milk produc
tion. This may be accomplished by 
effecting a slight price reduction in the 
spring and a small increase in the fall, 
and by adjusting the standard utilization 
supply-demand percentages.

Although no general increase in Class 
I prices is warranted, various adjust
ments in order provisions are estimated 
to provide increases in producer returns, 
to occur primarily in the months of short 
production, as follows: (a) Prom the re
classification of milk used for certain 
products (discussed earlier), a market
wide increase of from 5 cents to 6 cents; 
(b) from adjusting the standard utili
zation supply-demand percentages, (dis
cussed below), a market-wide increase 
of from 1 cent to 2 cents; (c) from price 
differential revisions—for the present 
Huntington and Gallipolis districts (a 
reduction of 5 cents in the flush produc
tion months and an increase of 10 cents 
in the short production months) and 
increase of 2 cents; for the Scioto district 
(as the result of merging the Scioto dis
trict with the Huntington district) and 
increase of 10 cents; or the Athens dis
trict an increase of 5 cents.

Proponents for the elimination of 
Class I price differences between districts 
contended that existing price levels for 
the various districts encourage handlers 
from the Athens district to distribute 
bottled milk in the Huntington district.

It is contended that this results in the 
replacement, in the higher-valued uses, 
of milk from those producers who nor
mally supply the Huntington market. 
Both producers and handlers in the 
Huntington district contended that this 
constitutes unfair competition.

It should be observed, however, that 
the respective levels of price for the 
different districts were established speci
fically for the purpose of improving the 
distribution of available producer sup
plies to meet the Class I demands of the 
entire marketing area. The Huntington 
district has been, and continues to be, 
substantially short of producer milk. 
During seven months of the year 1954, 
combined Class I  and Class II usage by 
Huntington district handlers was greater 
than local receipts of producer milk by 
such handlers. This shortage would be 
even more pronounced if Class I and 
Class II milk distributed in the Hunting- 
ton district by handlers from other dis
tricts were included. There is indication 
in the record that in order for this mar
ket to be supplied adequately under pres
ent conditions, substantial amounts of 
milk must come from sources other than 
local producers to supplement the 
amounts they furnish. Therefore, the 
primary question does not seem to be 
whether any other milk will enter the 
Huntington district but whether this 
supplemental supply will come from 
other producers under the order or from 
outside, and more distant, sources. I t  
would seem to be economically unsound 
to establish a price relationship between 
segments of the marketing area which 
would require supplemental supplies to 
be obtained from distant points, with the 
accompanying additional handling and 
transportation costs, when nearer-by 
milk of the required quality is available 
and otherwise would have to be disposed 
of in manufacturing outlets.

The elimination of, or a sizeable reduc
tion in, the district differentials does not 
appear to be warranted at this time. 
Such an action certainly Would not elim
inate the Huntington area shortage. To 
the contrary it might be expected to dis
courage the movement of milk from the 
Athens district to the Huntington area, 
thus tending to aggravate the seasonal 
shortage there. Neither would such an 
action substantially improve returns to 
Huntington area producers. On the 
other hand, decreased Class I and Class 
II usage at Athens plants would decrease 
returns to Athens district producers. It 
is concluded that, in the interest of 
orderly marketing of producer milk, the 
following Class I  price differentials 
should be adopted:

April, 
May, 
June, 

and July

February,
March,

and
August

Other
months

H unting ton  D istric t
1.05 1.35 1.90

Gallipolis and Scioto Dis-
.95 1.25 1.80

Athens District Plants... .80 1.10 1.65

While the above schedule would result 
in a 5-cent reduction in the differentials 
between the Huntington and Athens 
districts, it is not felt that this will be
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sufficient to cause a reduction in the 
amount of milk moving from the Athens 
district into the Huntington market.

The standard utilization factors in 
the supply-demand formula should be 
revised also.

Two producers’ organizations proposed 
that the supply-demand adjustment 
affecting Class I prices be put on a “for
ward” pricing basis by employing supply 
and usage data for the second and third 
months preceding the pricing month in 
the “mover” instead of data for the first 
and second preceding months. Adop
tion of this proposal would permit an
nouncement of prices in advance of the 
actual month of delivery, producers 
would know in advance the price to be 
received, and handlers would know in 
advance the price to be paid. It would 
also be possible to adopt emergency 
measures to meet any unusual marketing 
condition should the necessity arise in 
the future. It is concluded that such 
results are desirable and therefore that 
the second and third preceding months 
should be used to compute the “current 
utilization percentage” in the supply- 
demand formula.

Production trends have varied season
ally in the Tri-State area during the past 
several years. While there is still an 
unusually wide variation between the 
flush and short season productions, such 
variation has shown some tendency to 
decrease in recent years. This has re
sulted in negative supply-demand ad
justments in the short supply months of 
the early fall and positive adjustments 
during flush supply months. Such ad
justments, of course, result in price 
changes that are contrary to the plan 
of seasonal pricing.

During 1954, the supply-demand fac
tors resulted in adjustments of from a 
minus 28 cents to a plus 28 cents—a 
range of 56 cents per hundredweight 
within one year. In two successive 
months this range amounted to 38 cents 
per hundredweight. Since a somewhat 
erratic supply condition appears char
acteristic of this market, it is concluded 
that the standard utilization percentages 
should be computed on a basis that will 
tend to temper the extent of supply-de
mand adjustments from month to 
month. This is particularly needed with 
the use of data for the second and third 
preceding months in computing the cur
rent utilization percentage. The desired 
tempering effect can be accomplished by 
establishing a range of five percentage 
points for each month in which there 
would be no Class I price adjustments. 
On each side of this range prices should 
be adjusted 3 cents per hundredweight 
for each percentage point. The total 
adjustment so computed should not ex
ceed 38 cents per hundredweight as is 
currently provided in the order. A fur
ther review in hearing would be appro
priate if the adjustment for any month 
were to exceed this amount.

A revision of the supply-demand ad
justor is necessitated also by classifica
tion changes made in this decision which 
eliminate the definition of Class II milk, 
as it was, and combine such class of 
milk with Class I milk. The adjustor 
now in the order is based upon the rela-
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tionship of supply to the present Class 
I items only.

The current utilization percentage 
should continue to be computed on the 
basis of the ratio of Class I usage (as 
established herein) to the receipts of 
producer milk at “fluid milk plants”, as 
redefined herein. Establishment of 
standard utilization percentages is 
founded largely upon the seasonal sup
ply-demand relationships of previous 
years. Since continuity of data is es
sential, the inclusion of producer re
ceipts at supply plants (newly defined) 
is impracticable at this time. Also, 
widely varying amounts of "producer 
milk, originating at plants which are 
not local distributing plants, enter the 
market during different seasons of the 
year and from year to year. Under 
present conditions inclusion of supply 
and sales data for supply plants in the 
computation of utilization percentages 
for the purpose of supply-demand ad
justments would give a distorted view 
of the local supply-demand situation 
and the efforts of regular producers to 
supply the needs of the market.

The proposal to provide that the sup
ply-demand adjustment for October and 
November should not be permitted to fall 
below the adjustment for September 
should not be adopted. Proponents 
stated that this amendment would pre
vent supply-demand adjustments which 
tend to reduce prices and discourage pro
duction during the months of shortest 
seasonal supply. The revisions that have 
been made to the supply-demand adjus
tor have given consideration to the 
factors outlined by proponents and, to 
the extent practicable, ccntraseasonal 
price adjustments have been eliminated. 
Moreover, the fact that the supply- 
demand adjustor may result in unusual 
pluses or minuses in a given .month or 
season does not mean that normal sup
ply-demand relationships have changed ; 
such occurrences may result from 
unusual conditions such as a very late 
spring or heavy rainfall during the late 
summer. Because unusual conditions 
cannot be forecast, and simply because 
they are unusual, the standard utiliza
tion percentages cannot and should not 
be set to cover all possible circumstances.

Provision should be made in the order 
for location differentials in establishing 
producer prices at fluid milk plants and 
supply plants located outside of the mar
keting area. It is necessary to establish 
also a method of pricing milk received 
at such plants as well as at those located 
within the various districts of the mar
keting area.

The farm value of milk for use in a 
market is affected, of course, by the 
cost of delivery to the place of utiliza
tion. Milk delivered directly to a plant 
located within the marketing area is 
worth more, by at least the cost of trans
portation, than is other milk to be uti
lized in the market but delivered to a 
plant located at a considerable distance 
from the market. Thus, a location dif
ferential is necessary to reflect the loca
tion disadvantage of those producers 
who deliver to an outlying supply plant 
or fluid milk plant as compared with 
nearby producers who pay the full cost

of delivery to the market. Although 
rates of location adjustment are not 
specified as such in the present order 
the pricing provisions recognize differ
ences in milk values in different parts 
of the marketing area and milkshed. 
The incorporation of a provision for lo
cation adjustment credits to handlers 
and location adjustment to individual 
producers will define the present price 
provisions and provide a clear method of 
price treatment for those plants out
side the marketing area which, by for
mer definition, automatically were 
covered by the order as “Athens dis
trict” plants even though their supplies 
might actually have been utilized wholly 
in another district. It is concluded that 
the inclusion of such provisions will 
serve to provide greater equity in the 
pricing of milk delivered to plants at 
varying locations in relation to the prin
cipal communities of the marketing area 
and will serve to clarify the application 
of the order.

The location differentials established 
by this decision reasonably reflection 
the basis of available information in the 
record, the actual transportation costs 
existing on milk shipped into the Tri- 
State area. The rate of two and one- 
half (2 V2 ) cents for each ten-mile zone 
up to one hundred miles is in line with 
rates for hauling in tanks within the 
milkshed. The rate of one and one-half 
( l 1/^) cents for each ten-mile zone in 
excess of 100 miles recognizes the rela
tively lower costs per hundredweight in
volved in long distance hauling.

It is concluded further that Class n  
milk should be priced at a level of 25 
cents per hundredweight above that for 
surplus milk.

It is recognized that cottage cheese in 
some parts of the marketing area, and 
ice cream in all parts of the marketing 
area, manufactured from producer milk 
have to compete with similar products 
made from nearby ungraded milk. Han
dlers under the order probably could 
not compete effectively if they had to 
pay Class I prices to producers for milk 
used to produce these products. On the 
other hand, for the reasons indicated 
in connection with the above discussion 
of milk classification, this milk should 
be priced somewhat higher than the 
products included in the revised Class 
III milk, which represents primarily 
those outlets for seasonal reserve sup
plies of milk which are in nationwide 
competition with manufactured milk 
products produced from ungraded milk. 
Class H milk should be priced above the 
price level of manufacturing milk by at 
least the amount of the transportation 
cost involved in bringing the necessary 
skim milk and butterfat into the market 
in fluid form from outside sources if 
whole milk from producers is desired for 
these purposes at the location of the 
city plants. The price level adopted 
(including the revised butterfat differ
ential) is in close relationship to the 
cost to handlers for similar ingredients 
used therein if obtained from alterna
tive sources.

(6) The proposal to price milk ac
cording to *the district where ultimately 
sold on wholesale or retail routes when
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distributed from a fluid milk plant in 
another district should not be adopted.

The proposed plan for pricing inter
district sales of Class I milk would cause 
producers delivering their milk to plants 
in a higher-priced district from which 
milk is moved to a lower-priced district 
for sale, to pay for the movement to the 
latter district where milk is available 
from local producers at a lower cost. If 
the wholesale or retail movement were 
from a lower-priced district to a higher- 
priced district, producers in the former 
district would gain unduly since they 
would not bear the cost of transporting 
the milk in consumer containers between 
the districts. To adopt such a proposal 
would be contrary to the policy estab
lished by providing for district differen
tials and would discourage the movement 
of milk to areas with the most pro
nounced supply deficits. Therefore, it is 
concluded that Class I and Class II prices 
should continue to be priced at the level 
established for the location of the plant 
at which the milk is received from 
producers.

(7) The proposal to change the def
inition of “fluid milk plant” by amending 
paragraph (b) of § 972.7 to permit a 
handler under the order who needs to 
supplement his regular supply of pro
ducer milk during any of the months of 
October through February to secure such 
milk from outside the order without the 
supplier of such milk becoming subject 
to the order should be denied.

Handlers supporting the proposal al
leged difficulties in obtaining supplemen
tal milk supplies. However, the record 
does not provide evidence that adequate 
sources of supply have not been available 
under the present provisions of the order. 
Testimony indicated also that on an 
annual basis local producer supplies have 
improved during the past year. One 
producer group testified at the hearing 
in opposition to this proposal to the effect 
that if any considerable amount of milk 
were permitted to come into the market 
completely unpriced such milk could well 
destroy the basis for a classified plan of 
pricing as provided for in the market 
order.

The proposed amendment, if accepted, 
could result in a situation in which a 
significant portion of the market supply 
of milk would not be subject in any way 
to the priciflg and payment provisions of 
the order. This could result in (a) 
handicapping the effectiveness of the 
pricing and payment provisions of the 
order as a means of encouraging ade
quate supplies of pure and wholesome 
milk, and (b) a portion of the market 
supply being procured on a “flat price” 
basis without regard to use of milk as 
distinguished from the classified price 
plan prevailing under the order. Such 
results would tend to obstruct effectua
tion of the purposes of the Agricultural 
Marketing Agreement Act of 1937, as 
amended, and create a constant threat to 
the entire classified price pilan. For these 
reasons, it is concluded that the pro
posal should not be adopted.

(8) The provisions governing inter
plant transactions in milk should be 
modified.
. ■̂ producers’ association proposed that 
the mterhandler transfer provisions be
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modified to permit Class I  utilization to 
be allocated to a supply plant during the 
months of February through September, 
inclusive, without the physical transfer 
of milk to a fluid milk plant if the supply 
plant is a regular source of supply for the 
market. The allocation in such months 
would be based upon the amount of 
Class I  milk allocated to the supply 
plant during the preceding October- 
January period. A second proposal to 
amend these provisions, submitted by 
another producer group, would provide 
for the allocation of Class I milk between 
handlers in different districts of the 
marketing area without the physical 
movement of milk. Under the latter 
proposal the quantity allocated to the 
transferor-plant likewise would be based 
upon shipments during the low produc
tion months which were classified as 
Class I milk after allocation of the han
dler’s Class I utilization to his own pro
ducers to the full extent of their supply.

The first proposal was submitted by 
an association operating a supply plant. 
I t was contended by the proponent asso
ciation that it is experiencing difficulty 
in maintaining a qualified supply for the 
Tri-State market in competition with 
other available outlets for members’ 
milk since the plant receives a share in 
the Class I sales of its handler clients 
in the Tri-State area only a portion of 
the year (usually the months of October 
through January) when the bulk of 
actual interplant transfers take place.

Such plant has been a regular supplier 
of milk to the Tri-State market over a 
period of years. Prior to May, 1954, such 
milk entered the market as a supple
mentary supply (other source milk) but 
since that time has qualified as producer 
milk under the terms of § 972.7 (b) of 
the order. The plant of this association 
is about 60 miles from Athens, Ohio, and 
represents a near-by source accessible to 
all parts of the marketing area.

Under the present terms of the order 
producers at this plant, while maintain
ing a qualified supply for the market, 
share only a small portion of the year 
in the Class I sales of those handlers in 
the market to whom rather substantial 
quantities of milk are furnished in the 
low production season. Since local pro
ducers delivering directly from farms to 
the latter handlers share Class I utili
zation with producers at such supply 
plant only in the fall and winter months, 
and because of the relatively short sup
ply of local producer milk at several of 
the fluid milk plants, such producers 
enjoy a relatively high utilization of their 
milk in all months of the year while 
producers at the supply plant dispose 
of their milk to lower-valued manufac
turing uses during several months of 
the year.

It is apparent that the present pro
vision for the classification of interhan
dler transfers from supply plants to 
fluid milk plants makes it difficult for 
any supply plant, not operated by a han
dler who also operates a fluid milk plant, 
to share in the Class I and Class II sales 
of the market on a basis which makes 
the market attractive to the producer at 
the supply plant. On the other hand, 
the record indicates that in the event the 
supply plant offering the proposed
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change were to withdraw its milk en
tirely from the market it could be re
placed only with supplemental milk 
originating from more distance sources 
and a t additional cost to handlers, or 
with additional milk produced by local 
producers. While the milk at such sup
ply plant is available to the market cur
rently, it does not appear that any 
substantial quantity of additional milk 
from local producers would be available 
as a replacement supply at the proposed 
price levels.

In order to provide an adequate milk 
supply without undue cost to the con
sumer and to encourage the optimum 
utilization of supply within the present 
milkshed, a means should be provided 
by which supply plants in the milkshed 
may negotiate for a share in the Class I 
sales of the market on a year around 
basis which wil encourage their con
tinued interest in the maintenance of a 
regular and dependable supply. Thus, 
the market may be supplied at a cost 
which, except in some unusual circum
stance, undoubtedly would be lower than 
that associated with the procurement of 
milk from more distant sources. Such 
incentive may be given by revising the 
inter-plant transfer provisions in a man
ner which will permit handlers to allo
cate milk to supply plants in several 
months of the year in amounts which 
will provide such supply plants with a 
reasonable share of the Class I sales 
of the handler annually even though 
milk is not actually moved to the fluid 
milk plant of the handler in all months. 
A reasonable share of Class I sales may 
be established by permitting, with some 
limitation, the allocation to the supply 
plant in other months a quantity equiva
lent to that delivered by the supply plant 
in the months of lowest milk production 
(October through January). Such a 
provision would enable handlers with 
fluid milk plants to bargain with opera
tors of supply plants under reasonably 
favorable conditions and would provide 
a basis for the sharing of the seasonal 
excesses at individual fluid milk plants 
by all, rather than a portion of, the pro
ducers furnishing the bulk of supplies to 
such plants in the months when milk 
supplies are shortest.

Local producers have been, and should 
continue to be, considered the primary 
source of milk for the market. A study 
of the statistical data submitted in the 
record indicates that, for the marketing 
districts where the milk supplies have 
been the shortest, the maximum utiliza
tion of producer milk for Class I uses in 
any month has been about 90 percent. 
Therefore, to insure that milk from sup
ply plants will not be used to displace an 
undue amount of local producer milk in 
Class I  usage, a provision should be 
adopted which will limit the allocation 
in the short production months of Octo
ber through January of Class I milk to 
supply plants to an amount which will 
result in not more than 10 percent of 
local producer milk being classified as 
Class II and Class III milk. Also, an 
adjustment to the volume to be allocated 
to the supply plant in the months of 
February through September should be 
provided in recognition of the fact that 
Class I sales may be less in such months
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as compared with the preceding October- 
January period.

The flexibility of a provision which 
provides for permissive rather than 
mandatory allocation of a certain pro
portion of Class I  sales to each supply 
plant each month of the year Will relieve 
the order of the burden of establishing 
payments on transactions between han
dlers. Handlers and producers should 
be left free to determine their outlets 
or supply sources, as the case may be. 
Such a provision should be more adapt
able to changing conditions within the 
market.

Although proposed also, permission to 
allow allocation of Class I sales on such 
basis should not be extended to inter
handler transfers between fluid milk 
plants. Evidence submitted in the rec
ord does not indicate that other fluid 
milk plants generally should be consid
ered as regular sources of supply for 
handlers who may be temporarily short 
of milk. At times milk is transferred 
between fluid milk plants but such 
transfers usually represent “spot” sales. 
While this proposal was directed pri
marily at interdistrict transfers of milk, 
it would be difficult to justify such allo
cation on an interdistrict basis only. At 
the same time such transfers take place, 
there might well be many intradistrict 
transfers on a “spot” basis also. If the 
concept were accepted that interdistrict 
transfers would justify such allocation 
procedure, then it would be logical also 
to adopt such allocation procedure for 
intradistrict transfers since the govern
ing factor should not be the distance the 
milk may happen to move. The adop
tion of such allocation procedure might 
well result in considerable confusion. 
Producers delivering milk to handler 
“A” might have claims for Class I allo
cation against the sales of handlers “B,” 
“C,” and “D,” and, at the same time, 
because of counter “spot” sales move
ments, producers delivering milk to the 
latter handlers might have claims for 
Class I allocation against the sales of 
handler “A.” In addition, any such al
location procedure would tend to remove 
the incentive for producers to deliver 
milk to the handler who has the highest 
utilization, one of the basic objectives of 
the “individual-handler” type of pooling 
plan. If it is believed that producers 
should share, on a year around basis, in 
the Class I sales at those plants from 
which the producers’ milk is ultimately 
disposed, this might be accomplished 
most expeditiously by a market-wide 
pool.

(9) The price formula for milk used 
for manufactured milk products other 
than ice cream, ice cream mix, and cot
tage cheese should be revised.

A. handler proposed a formula price by 
which the price of producer milk for 
manufacturing (exclusive of that used 
for ice cream, ice cream mix, and cottage 
cheese) would be reduced by 25 cents 
during the months of May, June, and 
July. Another handler proposed a new 
Class IV milk which would include all 
products currently in Class III milk, 
except ice cream, ice cream mix, and 
cottage cheese, and a new price formula 
for such class.

PROPOSED RULE MAKING
The proponent for a reduced price for 

Class HI milk during the months of 
May, June, and July contended that a 
substantial portion of reserve milk sup
plies are used to produce manufactured 
milk, products (primarily evaporated 
milk) which must be sold in competi
tion with similar products made from 
ungraded milk. Proponent further con
tended that his company would not be 
able to utilize excess supplies from the 
Tri-State market if priced at a higher 
level than other available supplies of 
ungraded milk. The proposed price, 25 
cents less than the current order price, 
would be the same as that made effec
tive temporarily on an emergency basis 
last year and would be closely in line 
with the local condensery price average.

The proponents for a new reserve milk 
class (Class IV) stated that during cer
tain seasons of the year when producer 
milk receipts are in excess of the 
amounts that can be used for fluid milk, 
fluid cream, ice cream, ice cream mix, 
cottage cheese, and related products, the 
excess milk frequently must be shipped 
to manufacturing plants located at some 
distance from the fluid milk plants serv
ing the Tri-State area. Proponents con
tended that such excess milk should be 
priced at competitive levels after allow
ing transportation costs.

Both such proposals exclude those 
products which constitute the revised 
Class II milk and there appears to be 
general recognition of the fact that milk 
used for these products should be clas
sified in a higher-priced class than milk 
used for other manufactured dairy 
products.

Record data indicate that during the 
flush season of 1954 the volume of milk 
going to Class III milk was, seasonally, 
the largest in the history of the market. 
Production during recent months has 
continued at approximately the same 
level, and although Class I and Class
II milk sales have increased, it may be 
expected that the volume of milk to be 
disposed of as distress milk seasonally 
will be about as large as in 1954. Be
cause of the unusually wide variation 
in the seasonal production pattern in 
the Tri-State area, large surpluses in 
the spring and early summer months 
must be recognized as a characteristic 
of the market a t this time, even though 
price policy in the market is aimed at 
encouraging a more even milk supply.

It is therefore, concluded, in the in
terest of orderly marketing, that the 
pricing structure for milk which must 
be disposed of in the form of manufac
tured dairy products included in Class
III milk should be established so as to 
enable such milk to move into such 
products when seasonal excesses of sup
ply exist. In order to provide an oppor
tunity for handlers to dispose of Class 
III milk on a basis that is reasonably 
competitive with milk from ungraded 
sources delivered to manufacturing 
plants not regulated by the order, it is 
provided in this decision that the 
monthly average of prices paid for milk 
by four near-by manufacturing plants 
will be the Class n i  price for the months 
of April, May, June, and July each year. 
This revised formula should provide

price relief to substantially the same 
extent as that made effective, on a tem
porary basis, in 1954.

It is concluded further that if the 
local condensery price applies during 
the flush months of April, May, June, 
and July, a somewhat higher price (25 
cents over local condenseries) should 
apply during the remainder of the year. 
This price arrangement will permit the 
orderly marketing of excess milk 
during the flush season and also will 
encourage handlers to direct milk into 
higher-valued classifications dining the 
remainder of the year when such mill? 
is needed for fluid, ice cream, and cot
tage cheese uses, as is amply indicated 
by the continuing purchase by handlers 
of supplemental supplies of milk from 
outside sources during several months 
of the year.

Proponents of a new manufactured 
products classification (Class IV) re
quested the inclusion of allowances for 
transporting excess skim milk and but- 
terfat to manufacturing plants. It was 
testified that such milk frequently must 
be shipped to destinations at some dis
tance from the plant where originally 
received and that the handler should 
be permitted to recover the transporta
tion cost. In our view, however, adop
tion of this proposal would not encourage 
optimum utilization of milk for the mar
ket as a whole; also, uneconomic move
ments of milk might be encouraged with 
the result that the producers of such 
milk would pay not only the cost of 
transporting milk from farm to market, 
but also the cost of transporting out of 
the market that portion which is tem- 
porarly in excess of needs. It may be 
noted in this connection that the order 
permits the handler to divert milk to 
unregulated plants during April, May, 
June, and July without receiving it at 
his fluid milk plant. Thus, the hauling 
cost involved should not be substantially 
greater than that accounted for by the 
customary hauling charge deducted from 
the producers’ check. It is concluded in 
view of the above that the proposed 
Class IV price formula incorporating 
transportation allowances should not be 
adopted.

Because of the butterfat variation in 
the several products made by handlers, 
the butterfat differential is often as im
portant to the ultimate cost to the han
dler for the product as the level of the 
class price established on the basis of a 
butterfat content of 3.5 percent. There
fore, it is concluded that the butterfat 
differential for Class III milk should be 
revised so as to be in alignment with the 
above changes in class pricing.

(10) Certain changes of an adminis
trative nature should be made.

In view of several revisions to sub
stantive provisions of the order which 
indicate the desirability of the redrafting 
of the order in its entirety, certain 
changes of an administrative nature 
have been made for the purpose of sim
plicity, clarity, and delineation. These 
include substitution of the term “month” 
for “delivery period” wherever used in 
the order, the redefinition of “fluid milk 
plant,” the inclusion of a definition of 
“supply plant,” and the redefinition of
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“district” plants. These changes, which 
are self-explanatory when considered in 
relation to the findings and conclusions 
of this decision, are corollary to changes 
in provisions directly concerned with the 
proper classification and pricing of milk.

(11) Emergency action on amend
ments is not required.

Although the notice of hearing pro
vided for consideration of any or all of 
the proposed order changes on an emer
gency basis, i. e., a final decision on 
amendments without the prior issuance 
of a recommended decision and an op
portunity given to interested parties to 
file written exceptions thereto, it is con
cluded from the evidence presented that 
none of the issues presented requires 
such action. Thus, this decision con
tains findings and conclusions with re
spect to all issues considered a t the 
hearing.

General findings, (a) The proposed 
marketing agreement and the order, as 
amended, and as hereby proposed to be 
further amended, and all of the terms 
and conditions thereof will tend to effec
tuate the declared policy of £he act;

(b) The parity prices of milk as de
termined pursuant to section 2 of the 
act are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and demand 
for milk in the marketing area, and the 
minimum prices specified in the proposed 
marketing agreement and the order, as 
amended, and as hereby proposed to be 
further amended, are such prices as will 
reflect the aforesaid factors, insure a 
sufficient quantity of pure and whole
some milk, and be in the public interest; 
and

(c) The proposed order, as amended, 
and as hereby proposed to be further 
amended, will regulate the handling of 
milk in the same manner as, and will 
be applicable only to persons in the re
spective classes of industrial and com
mercial activity specified in, a market
ing agreement upon which a heariiig has 
been held.

Rulings on proposed findings and con
clusions. Briefs were filed on behalf of 
producers and handlers. The briefs con
tained statements of fact, proposed 
findings and conclusions, and arguments 
with respect to the provisions of the 
proposed amendments. Every point 
covered in the briefs was carefully con
sidered along with the evidence in the 
record in making the findings and reach
ing the conclusions hereinbefore set 
forth. To the extent that the findings 
and conclusions proposed in the briefs 
are inconsistent with the findings and 
conclusions contained herein, the re
quest to make such findings or to reach 
such conclusions is denied on the basis 
of the facts found and stated in connec
tion with the conclusions in this rec
ommended decision.

Recommended marketing agreement 
and amendments to the order. The fol
lowing amendments to the order, as 
amended, are recommended as the de
tailed and appropriate means by which 
the foregoing conclusions may be car
ried out. The recommended marketing 
agreement. is not included in this de
cision because the regulatory provisions

thereof would be identical with those 
contained in the order, as amended, and 
as hereby proposed to be further 
amended.

DEFINITIONS

§ 972.1 Act. “Act” means Public Act 
No. 10, 73d Congress, as amended and as 
reenacted and amended by the Agri
cultural Marketing Agreement Act of 
1937, as amended (7 U. S. C. 601 et seq.).

§ 972.2 Secretary. “Secretary” means 
the Secretary of Agriculture of the 
United States or such other officer or 
employee of the United States authorized 
to exercise the powers or to perform the 
duties of the Secretary of Agriculture.

§ 972.3 Department of Agriculture. 
“Department of Agriculture” means the 
United States Department of Agriculture 
or such other Federal agency authorized 
to perform the price reporting functions 
specified in § 972.40.
• § 972.4 Person. “Person” means any 
individual, partnership, corporation, as
sociation, or any other business unit.

§ 972.5 Tri-State marketing area, (a) 
“Tri-State marketing area” (herein
after called the “marketing area”) 
means all that territory in the states of 
Ohio, West Virginia, and Kentucky lying 
within the districts described below in 
this section. As used in this section the 
term “territory” shall include all munici
pal corporations, Federal military reser
vations, facilities, and installations, and 
state institutions lying wholly or par
tially within the defined districts:

(b) “Huntington district” of the mar
keting area means the territory lying 
within the boundaries of the counties of 
Boyd and Greenup, in Kentucky; Law
rence County, in Ohio; and the counties 
of Cabell and Wayne, in West Virginia.

(c) “Gallipolis-Scioto district” of the 
marketing area means the territory lying 
within the counties of Gallia, Meigs, 
Scioto, and Jackson, in Ohio; the town
ships of Beaver, Camp Creek, Jackson, 
Marion, Newton, Pee Pee, Scioto, Seal, 
and Union, in Pike County, Ohio; and 
Mason County, West Virginia.

(d) “Athens district” of the market
ing area means the territory lying within 
Athens County, Ohio; the townships of 
Belpre, Marietta, and Muskingum, in 
Washington County, Ohio; and Lubeck, 
Parkersburg, Tygart, and Williams 
Magisterial Districts in Wood County, 
West Virginia.

§ 972.6 Route. “Route” means a de
livery route (including a plant store) on 
which milk, skim milk, buttermilk, fla
vored milk, or flavored milk drink is 
distributed for consumption in fluid 
form to wholesale or retail shops other 
than to any milk plant(s).

§ 972.7 Fluid milk plant. “Fluid 
milk plant” means any milk plant, ex
cept a plant a t which the milk of dairy 
farmers is priced by another milk mar
keting agreement or order issued, pur
suant to the act, from which a route is 
operated wholly or partially within' the 
marketing area during the month: Pro
vided, That a “fluid milk plant” pursu
ant to this section shall not mean such 
portions^ of a building or facilities used 
for receiving or processing such milk, or

milk product, as is required by the ap
propriate health authority to be kept 
physically separate from the receiving 
or processing of Class I  milk for the 
community (s) served.

§ 972.8 Supply plant. “Supply plant” 
means any milk plant, except a fluid 
milk plant pursuant to § 972.7 or a plant 
at which the milk of dairy farmers is 
priced by another milk marketing agree
ment or order issued pursuant to the act, 
from which a total of 25,000 pounds or 
more of milk, or an amount of skim 
milk and btftterfat from which 25,000 
pounds or more of Class I milk is derived, 
is delivered during the month in fluid 
form from süch plant to any plant(s) 
which is a fluid milk plant pursuant to 
§ 972.7 : Provided, That any plant which 
qualified as a supply plant for a t least 
three of the months of October through 
January, inclusive, may retain such 
status during the months of February 
through September, inclusive, next fol
lowing for the purposes of § 972.34 (c) 
without meeting the minimum delivery 
requirements described above in this 
section during the latter months: And 
provided further, That a “supply plant” 
pursuant to this section shall not mean 
such portions of a building or facilities 
used for receiving or processing such 
milk, or milk product, as is required by 
the appropriate health authority to be 
kept physically separate from the receiv
ing or processing of Class I milk for the 
community (s) served.

§ 972.9 Huntington district plant. 
“Huntington district plant” means a  
fluid milk plant (a) located within the 
Huntington district, or (b) located out
side the marketing area from which 
more than 50 percent of the Class I milk 
disposed of from such plant on routes 
within the marketing area during the 
month is disposed of within the Hunt
ington district.

§ 972.10 Gallipolis-Scioto d i s t r i c t  
plant. “Gallipolis-Scioto district plant” 
means a fluid milk plant (a) located 
within the Gallipolis-Scioto district, or 
(b) located outside the marketing area 
from which more than 50 percent of the 
Class I milk disposed of from such plant 
on routes within the marketing area 
during the month is disposed of within 
the Gallipolis-Scioto district.

§ 972.11 Athens d i s t r i c t  plant.
“Athens district plant” means a fluid 
milk plant (a) located within the 
Athens district, or (b) located outside 
the marketing area from which more 
than 50 percent of the Class I milk dis
posed of from such plant on routes 
within the marketing area during the 
month is disposed of within the Athens 
district.

§ 972.12 Hon-fluid m i l k  p l a n t .
“Non-fluid milk plant” means any plant 
utilized for the processing and distribut
ing, or manufacturing, of milk or milk 
products which is not a fluid milk plant 
or supply plant.

§ 972.13 Producer. “Producer” means 
a  person other than a producer-handler 
who produces milk received:

(a) At a fluid milk plant or supply 
plant; or
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(b) At a non-fluid milk plant by di

version by a handler for his account 
within April, May, June, or July from a 
fluid milk plant or supply plant: Pro
vided, That such person producing milk 
holds a dairy farm inspection permit or 
equivalent certification if required by 
the appropriate health authority of the 
community (s) for which his milk is pro
duced: And provided further, That milk 
so diverted shall be deemed to have been 
received by the handler a t the plant 
from which diverted.

§ 972.14 Producer milk: “Producer 
milk’' means milk produced by one or 
more producers under the conditions set 
forth in § 972.13.

§ 972.15 Handler. “Handler” means:
(a) A person, including a cooperative 

association, who operates a fluid milk 
plant or supply plant.

§ 972.16 Producer-handler. “Pro
ducer-handler” means any person who:

(a) Produces milk but receives no 
milk from other dairy farmers; and

(b) Operates a route extending into 
the marketing area.

§ 972.17 Other source milk. “Other 
source milk” means all skim milk (in
cluding reconstituted skim milk) and 
butterfat not received from a producer, 
or from a fluid milk plant or supply 
plant, but:

(a) Contained in milk, skim milk, or 
cream; or

(b) Used to produce any milk products
§ 972.18 Cooperative a s s o c i a t i o n .  

“Cooperative association” or “association 
of producers” means any cooperative 
marketing association of producers, duly 
organized as such under the laws of any 
State, which includes members who are 
producers as defined in § 972.13 and 
which the Secretary determines, after 
application by the association:

(a) To be qualified under the standards 
set forth in the act of Congress of Feb
ruary 18, 1922, as amended, known as 
the “Capper-Volstead Act”;

(b) 'To have its entire organization 
and all of its activities under the control 
of its members; and

(c) To be currently engaged in mak
ing collective sales of or marketing 
milk or its products for its members.

§ 972.19 Plant. “Plant” means the 
land, buildings, surroundings, and equip
ment, whether owned or operated by one 
or more persons, constituting a single 
operating unit or establishment which 
is maintained and operated primarily for 
the receiving, handling, and processing 
of milk or milk products.

MARKET ADMINISTRATOR

§ 972.20 Designation. The agency for 
the administration of this part shall be 
a market administrator, selected by the 
Secretary, who shall be entitled to such 
compensation as may be determined by, 
and shall be subject to removal a t the 
discretion of, the Secretary.

§ 972.21 Powers. The market ad
ministrator shall have the following 
powers with respect to this subpart:.

(a) To administer its terms and pro
visions;

(b) To make rules and regulations to 
effectuate its terms and provisions;

(c) To receive, investigate, and report 
to the Secretary complaints of violations; 
and

(d) To recommend amendments to the 
Secretary.

§ 972.22 Duties. The market ad
ministrator shall perform all duties nec
essary to administer the terms and pro
visions* of this subpart, including, but 
not limited to the following:

(a) Within 30 days following the date 
on which he enters upon his duties, or 
such lesser period as may be prescribed 
by the Seoretary, execute and deliver to 
thé Secretary a bond, effective as of the 
datç on which he enters upon such duties 
and conditioned upon the faithful per
formance of such duties, in an amount 
and with surety thereon satisfactory to 
the Secretary;

(b) Employ and fix the compensation 
of such persons as may be necessary to 
enable him to administer its terms and 
provisions;

(c) Obtain a bond in a reasonable 
amount and with reasonable surety 
thereon covering each employee, who 
handles funds entrusted, to the market 
administrator;

(d) Pay, out of the funds provided by 
§ 972.71 :

(1) The cost of his bond, and of the 
bonds of his employees;

(2) His own compensation; and
(3) All other expenses, except those 

incurred under § 972.75 necessarily in
curred by him in the maintenance and 
functioning of his office and in the per
formance of his duties;

(e) Keep such books and records as 
will clearly reflect the transactions pro
vided for in th is . subpart, and upon re
quest by the Secretary, surrender the 
same to such other person as the Secre
tary may designate;

(f) Publicly announce, unless other
wise directed by the Secretary, by post
ing in a conspicuous place in his office 
and by such other means as he deems 
appropriate the name of any person who 
within 15 days after the day upon which 
he is required to perform such acts, has 
not made:

(1) Reports pursuant to § 972.25 or 
§ 972.26; or « ;

(2) Payments pursuant to §§ 972.65 
through 972.81;
♦ (g) Submit his books and records to 
examination by the Secretary and fur
nish such information and reports as 
may be requested by the Secretary;

(h) Upon request, supply on or before 
the 25th day after the end of each month 
to each association of producers with 
respect to producers whose membership 
in such association has been verified by 
the market administrator, a record of 
the pounds of milk received by each han
dler from member producers and the 
class utilization of such milk. For the 
purpose of this report such member milk 
shall be prorated to each class in the 
proportions that the total receipts of 
milk from producers by such handler 
were classified in each class;

(i) Audit all reports and payments 
by each handler by inspection of such 
handler’s records and of the records of

any other handler or person upon whose 
utilization the classification of skir̂  
milk and butterfat for such handler de
pends; and

(j) Publicly announce, by posting in 
a conspicuous place in his office and by 
such other means as he deems appro
priate, the prices determined for each 
month as follows:

(1) On or before the 5th day after 
the end of such month, the Class prices 
and butterfat differentials computed 
pursuant to §§ 972.41 through 972.44; 
and

(2) On or before the 12th day after 
the end of such month, the uniform 
prices computed pursuant to § 972.61 
and the butterfat differential computed 
pursuant to § ,972.70.

REPORTS, RECORDS, AND FACILITIES

§ 972.25 Monthly reports of receipts 
and utilization. On or before the 5th 
day after the end- of each month each 
handler, except a producer-handler 
shall report the following to the market 
administrator with respect to each fluid 
milk plant and supply plant in the detail 
and on forms prescribed by the market 
administrator.

(a) The quantities of skim milk and 
the quantities of butterfat contained in 
(or used in the production of, as the case 
may be) producer milk, other source 
milk, and milk and milk products re
ceived from any other fluid milk 
plant(s) and supply plant(s), and their 
respective sources;

(b) The utilization of such receipts; 
and

(c) Such other information with re
spect to such receipts and utilization as 
the market administrator may prescribe.

§ 972.26 Other reports. Handlers 
shall submit other reports as follows:

(a) The intention to receive other 
source milk shall bè reported by the re
ceiving "handler on or before the first day 
other source milk is received and the in
tention to discontinue such receipts shall 
be reported on or before the last day 
such milk is received.

(b) Each producer-handler sh a ll  
make reports to the market administra
tor at such time and in such manner as 
the market administrator may request.

(c) On or before the 20th day after 
the end of each month each handler 
shall submit to the market administra
tor such handler’s producer payroll for 
the month, which shall show:

(1) The total pounds of milk received 
from each producer and association of 
producers and the total pounds of but
terfat contained in such milk.

(2) The amount of payment to each 
producer and association of producers, 
and

(3) The nature and the amount of 
any deductions and charges involved in 
the payments referred to in subpara
graph (2) of this paragraph.

§ 972.27 Records and facilities. Each 
handler shall maintain, and make avail
able to the market administrator during 
the usual hours of business, such ac
counts and records of his operations and 
such facilities as, in the opinion of the 
market administrator, are necessary to
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verify or to establish the correct data 
with respect to:

(a) The utilization, in whatever form, 
of all skim milk and butterfat received;

(b) The weights, samples, and tests 
for butterfat and for other content of 
all skim milk and butterfat handled;

(c) Payments to producers and asso
ciations of producers, and

(d) The pounds of skim milk and but
terfat contained in or represented by all 
milk, skim milk, cream and each milk 
product on hand at the beginning and 
at the end of each month.

§ 972.28 Retention of records. All 
books and records required under this 
part to be made available to the market 
Administrator shall be retained by the 
handler for a period of three years to 
begin at the end of the month to which 
such books and records pertain, except 
that all such books and records pertain
ing to transactions before August 1,1946, 
shall be retained until October 1, 1949: 
Provided, That if within such three-year 
period or before October 1, 1949, which
ever is applicable, the market adminis
trator notifies the handler in writing 
that the retention of such , books and 
records, or of specified books and rec
ords, is necessary in connection with a 
proceeding under section 8c (15) (A) of 
the £̂ ct or a court action specified in 
such notice, the handler shall retain 
such books and records, or specified 
books and records, until further written 
notification from the market adminis
trator. In either case the market ad
ministrator shall give further written 
notification to the handler promptly 
upon the termination of the litigation 
or when the records are no longer nec- m 
essary in connection therewith.

CLASSIFICATION

§ 972.30 Skim milk and butterfat to be 
classified. Skim milk and butterfat con
tained in milk, skim milk and cream, or 
used to produce milk products, received 
from all sources within the month by 
a handler at his fluid milk plant(s) and 
supply plant (s) shall be classified by the 
market administrator pursuant to 
§§ 972.31 through 972.34.

§ 972.31 Classes of utilization. Sub
ject to the conditions set forth in 
§§972.32 through 972.34, the skim milk 
and butterfat described in § 972.30 shall 
be classified by the market adminis
trator on the basis of the following 
classes: .

(a) Class I  milk shall be all skim milk 
(including reconstituted skim milk) and 
butterfat: (1) Disposed of (except as 
provided in paragraph (c) (2) and (3) 
of this section) in fluid form as milk, 
skim milk, buttermilk, flavored milk, and 
milk drink, (2) disposed of in the form 
of fluid sweet or cultured sour cream, any 
mixture of cream and milk (or skim 
milk) in fluid or whipped (aerated) form 
containing not less than 6 percent of 
butterfat not specified in Class II milk 
or Class m  milk, and eggnog; (3) used 
to produce concentrated milk (excluding 
those products commonly known as 
evaporated milk and condensed milk) 
for fluid consumption; and (4) not spe
cifically accounted for above in this para
graph or as Class n  milk or Class m  
milk.

(b) Class n  milk shall be all skim milk 
and butterfat used to produce ice cream, 
ice cream mix, frozen desserts, and cot
tage cheese.

(c) Class n i  milk shall be all skim 
milk and butterfat (1) used to produce 
butter, frozen cream, spray process and 
roller process nonfat dry milk solids, all 
cheese (other than cottage cheese), 
evaporated and condensed milk (or skim 
milk) either in bulk or in hermetically 
sealed cans, and any other milk product 
not otherwise specified in this subpara
graph; (2) skim milk and buttermilk 
specifically accounted for as dumped or 
disposed of for animal feed; (3) disposed 
of as bulk skim milk to any manufac
turer of candy, soup, or bakery products 
who does not dispose of milk in fluid 
form; (4) in actual plant shrinkage of 
producer milk computed pursuant to 
§ 972.32 (d) but not in excess of 2 percent 
thereof; and (5) in actual plant shrink
age of other source milk computed pur
suant to § 972.32 (d).

§ 972.32 Shrinkage. The market ad
ministrator shall determine the shrink
age of skim milk and butterfat, respec
tively, in producer milk and in other 
source milk in the following manner.

(a) Compute the total shrinkage of 
skim milk and butterfat, respectively, 
by:

(1) Combining the shrinkage thereof 
for all fluid milk plants and supply 
plants operated by the handler, and

(2) Combining in a separate sum the 
shrinkage thereof for all non-fluid milk 
plants operated by him to which any 
skim milk or butterfat has been trans
ferred from any of his fluid milk plants 
and supply plants;

(b) Prorate the shrinkage of skim 
milk and butterfat, respectively, com
puted pursuant to paragraph (a) (2) of 
this section in such non-fluid milk plants 
between:

(1) Skim milk or butterfat, respec
tively, transferred from any of his fluid 
milk plants and supply plants, and

(2) Skim milk or butterfat, respec
tively, received from all other sources;

(c) Add to the shrinkage of skim milk 
and butterfat, respectively, computed 
pursuant to paragraph (a) (1) of this 
section, the shrinkage of skim milk or 
butterfat, respectively, transferred from 
the handler’s fluid milk plant and supply 
plant to his non-fluid milk plant, com
puted pursuant to paragraph (b) of this 
section; and

(d) Prorate the total shrinkage of 
skim milk and butterfat, respectively, 
computed pursuant to paragraph (c) of 
this section between producer milk and 
other source milk at his fluid milk plant 
and supply plant after deducting from 
the total receipts therein, the receipts 
from fluid milk plants and supply plants 
other than his own.

§ 972.33 Responsibility of handlers 
and reclassification of milk. All skim 
milk and butterfat shall be Class I milk, 
unless the handler who first receives 
such skim milk or butterfat proves to 
the market administrator that such 
skim milk or butterfat should be classi
fied otherwise. Any skim milk or but
terfat classified (except that transferred 
to a producer-handler) in one class shall 
be reclassified if used or reused by such

handler or by another handler in an
other class.

§ 972.34 Interplant movements, (a) 
Skim milk and butterfat transferred 
from a fluid milk plant shall be classified 
as Class I milk if so transferred (or di
verted, in the case of movements to non- 
fluid milk plants under subparagraph
(3) of this paragraph) as any item listed 
in § 972.31 (a ) :

(1) To another fluid milk plant or 
supply plant of a handler (except a pro
ducer-handler) , unless utilization in 
another class is mutually indicated in 
writing to the market administrator by 
both handlers on or before the 5th day 
after the end of the month within which 
such transfer was made: Provided, That 
skim milk or butterfat assigned to a 
particular class in accordance with such 
mutual agreement shall be limited to the 
amount thereof remaining in such class 
in the transferee-plant after the sub
traction of other source milk pursuant 
to § 972.36 (a) (2) and the classification 
of any transfers pursuant to paragraph
(b) of this section, and any excess of 
such transferred skim milk or butterfat, 
respectively, shall be assigned in series 
beginning with the next lowest-priced 
available class;

(2> To a producer-handler; and
(3) To a non-fluid milk plant; unless
(i) Other utilization is mutually in

dicated in writing to the market admin
istrator by both the buyer and seller on 
or before the 5th day after the jend of 
the month within which such transfer 
was made:

(ii) The buyer maintains books and 
records showing utilization of all skim 
milk and butterfat a t his plant which 
are made available if requested by the 
market administrator for audit; and

(iii) Such buyer’s plant had actually 
used not less than an equivalent amount 
of skim milk or butterfat in the use in
dicated in such statement: Provided, 
That if such buyer’s plant had not actu
ally used an equivalent amount of skim 
milk or butterfat in such indicated use, 
the remaining balance shall be classi
fied in the next lowest-priced available 
class of utilization as if the classes of 
utilization set forth in § 972.31 were ap
plicable at such buyer’s plant.

(b) Except as provided in paragraph
(c) of this section, skim milk and but
terfat transferred in the form of any 
item listed in § 972.31 (a) from a supply 
plant to a fluid milk plant or to another 
supply plant shall be classified as mu
tually indicated in writing to the market 
administrator by both handlers on or 
before the 5th day after the end of the 
month within which such transfer was 
made: Provided, That the sum of the 
amounts assigned as Class I milk for any 
month during the period October 
through January, inclusive, to all supply 
plants supplying a fluid milk plant shall 
not result in the classification as Class II 
milk and Class III milk of more than 10 
percent of the quantity of milk received 
directly from producers a t such fluid 
milk plant during the month.

(c) During each of the months of Feb
ruary through September, inclusive (be
ginning in 1956), a handler operating a 
fluid milk plant may allocate Class I 
milk to a supply plant (s) which trans
ferred milk to such fluid milk plant for
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at least three of the months of October 
through January immediately preceding 
even though such milk is not transferred 
physically to such fluid milk plant dur
ing the current month: Provided, That 
the pounds to be subtracted from Class 
I  milk and so allocated to any supply 
plant for the current month in the pe
riod February through September, in
clusive, when added to any quantities 
actually transferred from such supply 
plant to such fluid milk plant during the 
current month which are assigned to 
Class I milk pursuant to paragraph (b) 
of this section, shall not exceed the 
lesser of the following amounts:

(1) The monthly average number of 
pounds allocated as Class I milk from 
such fluid milk plant to such supply 
plant during the preceding period Octo
ber through January, inclusive; or

(2) An amount computed as follows: 
Determine the percentage which the 
volume of Class I milk described under 
subparagraph (1) of this paragraph 
bears to the monthly average pounds of 
Class I  milk at such fluid milk plant 
for the preceding period October through 
January, inclusive; and multiply the to
tal Class I milk at such fluid milk plant 
for the current month by such percent
age.

(d) Skim milk and butterfat trans
ferred or diverted as any item listed in 
§ 972.31 (a) from a supply plant to a 
non-fluid milk plant shall be classified 
on the same terms as movements from 
fluid milk plants to non-fluid milk plants 
pursuant to paragraph (a) (3) of this 
section.

§ 972.35 Computation of skim milk 
and butterfat in each class. For each 
month the market administrator shall 
correct for mathematical and for other 
obvious errors the monthly report sub
mitted by each handler and compute the 
total pounds of skim milk and butterfat, 
respectively, in Class I  milk, Class II 
milk, and Class III milk for such handler.

§ 972.36 Allocation of skim milk and 
butterfat classified. The classification 
of skim milk and butterfat in producer 
milk shall be determined as follows:

(a) The pounds of skim milk remain
ing in each class after,making the fol
lowing computations shall be the pounds 
in such class allocated to producer milk;

(1) Subtract from the total pounds of 
skim milk in Class III milk the pounds 
of skim milk in plant shrinkage pursuant 
to § 972.31 (c) (4);

(2) Subtract from the pounds of skim 
milk remaining in each class after mak
ing the deduction pursuant to subpara
graph (1) of this paragraph, in series 
beginning with the lowest-priced avail
able class, the pounds of skim milk in 
other source milk;

(3) Subtract from the remaining 
pounds of skim milk in each class the 
pounds of skim milk received, or with 
respect to which title was taken pursuant

• to § 972.34 (c), from other fluid milk 
plants and supply plants (receipts from 
fluid milk plants to be deducted first) 
assigned to such classes pursuant to 
§ 972.34;

(4) Add to the remaining pounds of 
skim milk in Class III milk the pounds 
of skim milk subtracted pursuant to sub

paragraph (1) of this paragraph; and
(5) If the total remaining pounds of 

skim milk in all classes exceed the pounds 
of skim milk in producer milk, subtract 
such excess from the remaining pounds 
of skim milk in each class in series be
ginning with the lowest-priced available 
class.

(b) Allocate classified butterfat to 
producer milk according to the method 
prescribed in paragraph (a) of this sec
tion for skim milk.

(c) Determine the weighted average 
butterfat test of the remaining milk in 
each class computed pursuant to para
graphs (a) and (b) of this section.

M IN IM U M  PRICES

972.40 Basic formula price to be used 
in determining class prices. The basic 
formula price per hundredweight of milk 
to be used in determining the class prices 
provided by §§ 972.41 through 972.43 
shall be the highest of the prices per 
hundredweight for milk of 3.5 percent 
butterfat content determined by the 
market administrator pursuant to para
graphs (a), (b), and (cT of this section 
computed to the nearest tenth of a cent.

(a) The average of the basic (or field) 
prices per hundredweight reported to 
have been paid or to be paid for milk of 
3.5 percent butterfat content received 
from farmers during the months at the 
following plants or places for which 
prices have been reported to the market 
administrator or to the Department of 
Agriculture.

Present Operator and Location
Borden Co., Mt. Pleasant, Mich.
Borden Co., New London, Wis.
Borden Co., Orfordville, Wis.
Carnation Co., Oconomowoe, Wis.
Carnation Co., Richland Center, Wis.
Carnation Co., Sparta, Mich.
Pet Milk Co., Belleville, Wis.
Pet Milk Co., Coopersville, Mich.
Pet Milk Co., Hudson, Mich.
Pet Milk Co., New Glarus, Wis.
Pet Milk Co., Wayland, Mich.
White House Milk Co., Manitowoc, Wis.
White House Milk Co., West Bend, Wis.
(b) The price per hundredweight 

computed as follows:
(1) Multiply by six the average whole

sale price per pound of 92-score butter 
at Chicago as reported by the Depart
ment of Agriculture for the month;

(2) Add an amount equal to 2.4 times 
the average weekly prevailing price per 
pound of “Twins” during the month on 
the Wisconsin Cheese Exchange a t 
Plymouth, Wisconsin: Provided, That if 
the price of “Twins” is not quoted on 
the Wisconsin Cheese Exchange the 
weekly prevailing price per pound of 
“Cheddars” shall be used; and

(3) Divide by seven, add 30 percent 
thereof, and then multiply by 3.5.

(c) The price per hundredweight 
computed by adding together the plus 
values pursuant to subparagraphs (1) 
and (2) of this paragraph:

(1) From the average wholesale price 
per pound of 92-score butter at Chicago, 
as reported by the Department of Agri
culture for the month, subtract three 
cents, add 20 percent thereof, and then 
multiply by 3.5; and

(2) From the average of the carlot 
prices per pound of nonfat dry milk

solids for human consumption, spray 
and roller process, f. o. b. manufactur
ing plants, as published for the Chicago 
area for the month by the Department of 
Agriculture, including in such average 
the quotations published for any frac
tional part of the previous month which 
were not published and available for the 
price determination of such nonfat dry 
milk solids for the previous month, de
duct 5.5 cents, multiply by 8.5, and then 
multiply by 0.965.

§ 972.41 Class I milk prices. Subject 
to the provisions of §§ 972.44 through 
972.48, the minimum price per hundred
weight on a 3.5 percent butterfat con
tent basis to be paid by each handler for 
producer milk classified as Class I miiir 
for the month, shall be the basic formula 
price determined pursuant to § 972.40 
adjusted as follows:

(a) Add the following amounts for 
the months indicated:

April,
May,
June,
and
July

Febru
ary,

March,
and

August

Septem
ber, Octo
ber, No
vember, 
Decem
ber, and 
January

H untington d istric t
plants..-_____ ______ $1.05 $1.35 $1.90Gallipolis-Scioto district
plants................... . .95 1.25 1.80Athens district plants.... ,80 1.10 1.65

(b) Add or subtract a “supply-de
mand adjustment” of not more than 38 
cents computed as follows:

(1) Divide the total gross volume of 
Class I milk (adjusted to eliminate du
plications due to transfers between fluid”

•milk plants) at all fluid milk plants for 
the second and third preceding months 
by the total receipts of milk from pro
ducers at such plants during the same 
months, multiply the result by 100, and 
round to the nearest whole number. The 
result shall be known as the “Class I 
utilization percentage.”

(2) . For each full percentage point 
that the Class I utilization percentage 
is above the applicable maximum base 
percentage listed below increase the 
Class I price by 3 cents; and for each 
full percentage point that the Class I 
utilization percentage is below the ap
plicable minimum base percentage listed 
below decrease the Class I price by 3 
cents:

Month for which price is 
being computed

January...,
February..
March___
April____
May__ ...
Ju n e ......
July..—... 
August.....
September.
October__
November.
December.

Base utilization 
percentages

§ 972.42 Class II milk prices. Sub
ject to the provisions of §§ 972.44 
through 972.47, the minimum price per 
hundredweight on a 3.5 percent butter
fat content basis to be paid by eacn
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handler for producer milk classified as 
Class II milk for each month shall be 
the average of prices per hundredweight 
computed for such month pursuant to 
the formula set forth in § 972.43 (a), 
plus 25 cents.

§ 972.43 Class III milk prices. Sub
ject to §§ 972.44 through 972.47, the 
minimum price per hundredweight on 
a 3.5 percent butterfat content basis to 
be paid by each handler for producer 
milk classified as Class III milk for the 
month shall be computed as follows:

(a) For each of the months of April, 
May, June, and July the price for Class 
III milk shall be the simple average, as 
computed by the market administrator, 
of the basic (or field) prices per hun
dredweight ascertained to have been 
paid or to be paid for ungraded (manu
facturing-type) milk of 3.5 percent but
terfat content received, from farmers 
during such month at the following 
plants:
Company: Location of plant

M & R Dietetic Labo
ratories, Inc___ __ Columbus, Ohio.

Pickerington Cream- 
ery ______________Pickerington, Ohio.

Carnation Company_Coshocton, Ohio.
Nestles’ Milk Com

pany ___ '_________ Marysville, Ohio.
(b) For each month, except April, 

May, June, and July, the price for Class 
III milk shall be the average of prices 
for such month computed pursuant to 
the formula set forth in paragraph (a) 
of this section, plus 25 cents.

§ 972.44 Butterfat differentials to 
handlers. If the weighted average but
terfat test of producer milk which is 
classified in any class, respectively, for 
any handler, is more or less than 3.5 
percent, there shall be added to or sub
tracted from as the case may be, the 
price for such class, for each one-tenth 
of one percent that such weighted aver
age butterfat test is above or below 3.5 
percent, a butterfat differential (com
puted to the nearest tenth of a cent) 
calculated by the market administrator 
for such class as follows:

(a) Class I milk. Add 0.5 cent to the 
butterfat differential for Class II milk 
computed pursuant to paragraph (b) of 
this section.

(b) Class II milk. Multiply by 1.2 the 
average wholesale price per hundred 
pounds of butter for the month as de
scribed in § 972.40 (c) (1), subtract 
therefrom the amount per hundred
weight computed for the month pursuant 
to § 972.40 (c) (2), and divide such result 
by 1,000.

(c) Class III milk. Subtract $3.00 
from the average price per hundred 
pounds of butter for the month as de
scribed in § 972.40 (c) (1), multiply by 
1-2, subtract therefrom the amount per 
hundredweight computed for the month 
pursuant to § 972.40 (c) (2), and divide 
such result by 1,000.
. £ 972.45 Emergency price provisions. 
Whenever the provisions of this subpart 
require the market administrator to use 
a specific price (or prices) for milk or 
any milk product for the purpose of 
oetermining class prices or for any other 
Purpose, the market administrator shall 
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add to the specified price the amount 
of any subsidy or other similar payment 
being made by any Federal agency in 
connection with the milk, or product, 
associated with the price specified: Pro
vided, That if for any reason the price 
specified is not reported or published as 
indicated, the market adhnnistrator 
shall use the applicable maximum uni
form price established by regulations of 
any Federal agency plus the amount of 
any subsidy or other similar payment: 
Provided further, That if the specified 
price is not reported or published and 
there is no applicable maximum uniform 
price or if the specified price is not re
ported or published and the Secretary 
determines that the market price is be
low the applicable maximum uniform 
price the market administrator shall use 
a price determined by the Secretary to 
be equivalent to or comparable with the 
prices specified.

§ 972.46 Prices for Class I, Class II, 
and Class III milk disposed of outside the 
marketing area. The prices for Class I, 
Class II, and Class III milk disposed of 
outside the marketing area by a handler 
shall be those applicable, respectively, 
pursuant to §§ 972.41 through 972.43, to 
Class I, Class II, and Class III milk dis
posed of by such handler inside the mar
keting area.

§ 972.47 Prices of milk transferred 
by one handler to another handler. The 
price of milk transferred by a handler to 
another handler in any class shall be 
that applicable to such class of milk at 
the selling handler’s fluid milk plant or 
supply plant, pursuant to §§ 972.41 
through 972.43: Provided, That any 
hauling charge with respect thereto 
chargeable to producers or to associa
tions of producers shall not exceed that 
customarily applied to deliveries of such 
producers from their farms to the selling 
handler’s fluid milk plant or supply 
plant.

§ 972.48 Location adjustment credits 
to handlers. Producer milk received at 
a fluid milk plant or supply plant located 
outside the marketing area and classified 
as Class I milk shall be priced the same 
as Class I milk (§ 972.41) for the district 
of the marketing area in which the near
est of the following listed places is 
located:

City Hall, Huntington, W. Va.
City Hall, Portsmouth, Ohio.
City Hall, Athens, Ohio. .
City Hall, Marietta, Ohio.

less a location adjustment computed as 
follows: 2.5 cents per hundredweight for 
each 10 miles, or fraction thereof, up to 
100 miles, and 1.5 cents per hundred
weight for each 10 miles, or fraction 
thereof, in excess of 100 miles, by short
est hard-surfaced highway distance as 
determined by the market administra
tor, from such fluid milk plant or supply 
plant to such nearest listed place.

APPLICATION OF PROVISIONS

§ 972.50 Producer-handlers. Sections 
972.30 through 972.48 and §§ 972.60 
through 972.75 shall not apply to a pro
ducer-handler. Any handler who de
sires to qualify as a producer-handler 
shall furnish to the market administra-

tor for his verification, subject to review 
by the Secretary, evidence of his quali
fications satisfactory to the market ad
ministrator, and he shall furnish similar 
evidence of subsequent changes in his 
operations that affect his qualifications. 
Verification by the market administrator 
shall be made within 5 days after the date 
of reoeipt of such evidence, and shall be 
effective retroactively to the date on 
which the applicant became so eligible, 
but not earlier than the first day of the 
month during which verification of such 
eligibility is made.

§ 972.51 Exempt milk. Milk received 
at a plant of a handler the handling of 
which the Secretary determines to be 
subject to the pricing and payment pro
visions of any other Federal milk mar
keting agreement or order issued pur
suant to the act for any fluid milk 
marketing area shall not be subject to 
the pricing and payment provisions of 
this subpart.

§ 972.52 Milk caused to be delivered 
by an association of producers. Milk 
referred to in this subpart as received 
from producers by a handler shall in
clude producer milk caused to be deliv
ered to such handler by an association 
of producers which is not a handler and 
which is authorized to collect payment 
for such milk.

§ 972.53 Diverted milk. Producer milk 
diverted by an operator of a fluid milk 
plant or supply plant from such a plant 
to a non-fluid milk plant shall be deemed 
to have been received by the plant from 
which such milk was diverted.

DETERMINATION OF UNIFORM PRICES

§ 972.60 Computation of value of milk. 
The value of producer milk received dur
ing each month by each handler shall 
be a sum of money computed by the 
market administrator by (a) multiplying 
the pounds of such milk in each class for 
the month by the applicable class price 
and (b) adding together the resulting 
amounts: Provided, That if a handler, 
after subtracting other source milk and 
receipts from other handlers, has dis
posed of skim milk or butterfat in excess 
of the skim milk or butterfat which, on 
the basis of his reports, has been credited 
to producers as having been received 
from them, there shall be added an 
amount computed by multiplying the 
pounds in each class determined pur
suant to § 972.36 (a) (5) and (b) by the 
applicable class price: And provided 
further, That with respect to each hun
dredweight of Class I  milk subject to 
payment pursuant to the proviso of 
§ 972.65 , (c), there shall be added an 
amount computed by multiplying such 
hundredweight of milk by the rate of 
location adjustment, if any, applicable to 
Class I milk at the supply plant.

§ 972.61 Computation of uniform 
prices. For each month the market ad
ministrator shall compute for each han
dler a “uniform price” per hundred
weight to be paid to producers and 
associations of producers for milk of 3.5 
percent butterfat content received at his 
fluid milk plant and supply plant as 
follows:
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(a) Prom the value of milk computed 
for such handler pursuant to § 972.60, 
subtract, if the weighted average butter- 
fat test of producer milk represented by 
the value included under paragraph (a) 
of this section is greater than 3.5 per
cent, or add, if such butterfat test is less 
than 3.5 percent, an amount computed 
by: Multiplying the amount by which its 
weighted average butterfat test varies 
from 3.5 percent by the butterfat differ
ential computed pursuant to § 972.70, 
and multiplying the resulting figure by 
the total hundredweight of such milk;

(b) Add or subtract, as the case may 
be, any amounts necessary to correct 
errors in classification for previous 
months as disclosed by audit of the mar
ket administrator.

(c) Adjust the resulting amount by 
the sum of money used in adjusting the 
uniform price pursuant to paragraph (f ) 
of this section, for the previous month, 
to the nearest cent ;

(d) Add an amount representing the 
total value of location adjustments on 
producer milk pursuant to § 972.72;

(e) Divide the result by the total 
hundredweight of producer milk repre
sented by the value computed pursuant 
to § 972.60; and

(f) Adjust the resulting figure to the 
nearest cent.

§ 972.62 notification to handlers. 
On or before the 12th day after the end 
of each month, the market adminis
trator shall notify each handler of:

(a) The amount and valúe of his milk 
in each class and the totals thereof;

(b) His uniform price; and
(c) The amounts to be paid by such 

handler pursuant to §§ 972.65 and 972.70 
for such month.

PAYMENTS

§ 972.65 Time and method of final 
payment. Each handler shall make pay
ment, subject to the provisions of 
§§972.66, 972.70, 972.72, and 972.75, for 
all producer milk received during each 
month, as follows:

(a) Except as set forth in paragraph 
(b) of this section, to each producer, on 
or before the 18th day after such month 
at not less than such handler’s uniform 
price for milk of 3.5 percent butterfat.

(b) To a cooperative association for 
milk received from producers from whom 
such association has received written 
authorization to collect payment on or 
before the 16th day after such month, 
of a total amount equal to not less than 
the sum of the individual amounts other
wise payable to other producers under 
paragraph (a) of this section.

(c) On or before the 16th day after 
such month each handler shall pay to 
each cooperative association which oper
ates a fluid milk plant or supply plant 
for skim milk and butterfat received as 
milk or a milk product from such coop
erative association during such month, 
an amouht of money computed by multi
plying the total pounds of such skim 
milk and butterfat in each class by the 
respective class price pursuant to 
§§ 972.41, 972.42, and 972.43, adjusted by 
the appropriate butterfat and location 
differentials pursuant to § 972.44 and 
§ 972.48 : Provided, That payment to a

PROPOSED RULE MAKING
cooperative association for milk classified 
as Class I milk (but not moved) as an 
interhandler transfer pursuant to 
§ 972.34 (c) during the February-Sep- 
tember period shall be made to such co
operative association on the basis of the 
difference between the appropriate class 
price and the Class IH price, adjusted as 
provided above for butterfat test and for 
the location of the supply plant; and

(d) None of the provisions of this sec
tion shall be construed to restrict any 
cooperative association qualified under 
section 8c (5) (F) of the act from making 
payment for milk to its member pro
ducers in accordance with such provision 
of the, act.

§ 972.66 Partial payments. Handlers 
shall make partial payments to producers 
as follows:

(a) On or before the last day of each 
month, each handler shall make pay
ment except as set forth in paragraph 
(b) of this section, to each producer at 
not less than such handler’s uniform 
price of the preceding month for the 
milk of such producer which was re
ceived by such handler during the first 
15 days of the current month; and

(b) On or before the day immedi
ately preceding the last day of each 
month, each handler shall make pay
ment to an association of producers for 
milk of producers from whom such asso
ciation has received written authoriza
tion to collect payment a t not less than 
such handler’s uniform price of the pre
ceding month for all such milk which 
was received by such handler during the 
first 15 days of the current month.

§ 972.70 Butterfat differential. If, 
during the month, any handler has re
ceived from any producer or from an 
association of producers, milk having a 
weighted average butterfat test other 
than 3.5 percent, such handler, in mak
ing the payments prescribed in § 972.65, 
shall add to, or subtract from the appli
cable uniform price per hundredweight, 
for each one-tenth of 1 percent of such 
butterfat test in milk above or below, as 
the case may be, 3.5 percent, an amount 
computed by the market administrator 
as follows: Multiply by 1.2 the average 
wholesale price per pound of 9 2-score 
butter a t Chicago, as reported by the 
Department of Agriculture for the 
month, divide the result by 10, and round 
to the nearest tenth of a cent.

§ 972.71 Expense of administration. 
As his prorata share of the expense in
curred pursuant to § 972.22 (d) each 
handler shall pay the market adminis
trator, on or before the 15th day after 
the end of each month 4 cents per 
hundredweight, or such lesser amount as 
the Secretary may prescribe, to be 
announced by the market administrator 
on or before the 12th day after the end 
of such month with respect to all re
ceipts within the month of producer milk 
(including such handler’s own produc
tion) and other source milk at his fluid 
milk plant or supply plant classified as 
Class I  milk pursuant to § 972.31: Pro
vided, That an association of producers 
shall pay such prorata share of expense 
of administration on producer milk with 
respect to which it is a handler.

§ 972.72 Location adjustments to 
producers. In making payment to pro
ducers pursuant to § 972.65 for milk re
ceived at a fluid milk plant or supply 
plant located outside the marketing 
area, the uniform price per hundred
weight of producer milk shall be reduced 
at the same rate per hundredweight as 
is applicable to Class I  milk at such plant 
pursuant to § 972.48.

§ 972.75 Marketing services, (a) (1) 
Except as set forth in paragraph (b) 
of this section, each handler in making 
payments to producers (other than with 
respect to milk of such handler’s own 
production) pursuant to § 972.65 (a) 
shall make a deduction of 6 cents per 
hundredweight, or such amount not ex
ceeding 6 cents per hundredweight as 
the Secretary may prescribe, with re
spect to the following:

(1) All milk received from producers 
at a plant not operated by a cooperative 
association;

(ii) All milk received at a plant op
erated by a cooperative association from 
producers who are not members of such 
association; and

(iii) All milk received at a plant op
erated by a cooperative association(s) 
from producers who are members 
thereof but for whom any of the services 
set forth below in this paragraph is not 
being performed by such association (s), 
as determined by the market adminis
trator.

(2) Such deduction shall be paid by 
the handler to the market administrator 
on or before the 15th day after the end 
of the month. Such moneys shall be ex
pended by the market administrator for 
the verification of weights, sampling, 
and testing of milk received from pro
ducers and in providing for market in
formation to producers; such services to 
be performed in whole or in part by the 
market administrator or by an agent en
gaged by and responsible to him.

(b) In the case of each producer (1) 
who is a member of, or who has given 
written authorization for the rendering 
of marketing services and the taking of 
deduction therefor to, a cooperative as
sociation, (2) whose milk is received at 
a plant not operated by such association, 
and (3) for whom the market adminis
trator determines that such association 
is performing the services described in 
paragraph (a) of this section, each han
dler shall deduct in lieu of the deduction 
specified under paragraph (a) of this 
section, from payments made pursuant 
to § 972.65 (a) the amount per hundred
weight of milk authorized by such pro
ducer and shall pay over, on or before 
the 15th day after the end of the month, 
such deduction to the association en
titled to receive it under this paragraph.

ADJUSTMENT OF ACCOUNTS

§ 972.80 Errors in payments. When
ever audit by the market administrator 
of a handler’s reports, books, records, or 
accounts discloses adjustments to be 
made, for any reason which result in 
moneys due:

(a) The market administrator from 
such handler,

(b) Such handler from the market 
administrator, or
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(c) Any producer or association of 
producers from such handler, the mar
ket administrator shall promptly notify 
such handler of any such amount due, 
and explain the basis for such adjust
ment; and payment thereof shall be 
made on or before the next date for 
making payment set forth in the pro
vision under which such error occurred, 
following the 5th day after such notice.

§ 972.81 Overdue accounts. Any un
paid obligation of a handler or of the 
market administrator p u r s u a n t  to 
§§972.65 through 972.80 shall be in
creased one-half of one percent on the 
first day of the month next following the 
due date of such obligation and on the 
first day of each month thereafter until 
such obligation is paid.

MISCELLANEOUS PROVISIONS

§ 972.85 Effective time. The provi
sions of this subpart or any amendment 
of this subpart shall become effective at 
such time as the Secretary may declare 
and shall continue in force until sus
pended or terminated, pursuant to 
§ 972.86.

§ 972.86 Suspension or termination. 
The Secretary may suspend or terminate 
this subpart or any provision of this sub
part whenever he finds that this subpart 
or any provision of this subpart, ob
structs, or does not tend to effectuate the 
declared policy of the act. This subpart 
shall terminate, in any event, whenever 
the provisions of the act authorizing it 
cease to be in effect.

§ 972.87 Continuing power and duty 
of the market administrator. If, upon 
the suspension or termination of any or 
all provisions of this subpart, there are 
any obligations arising under this sub
part the final accrual or ascertainment 
of which requires further acts by any 
handler, the market administrator, or by 
any other person, the power and duty to 
perform such further acts shall continue 
notwithstanding such suspension or ter
mination: Provided, That any such acts 
required to be performed by the market 
administrator shall, if the Secretary so 
directs, be performed by such other per
son, or agency as the Secretary may des
ignate. The market administrator, or 
such other person as the Secretary may 
designate, shall:

(a) Continue in such capacity until 
discharged by the Secretary,

(b) From time to time account for all 
receipts and disbursements, and, when 
so directed by the Secretary, deliver all 
funds or property on hand, together with 
the books and records of the market ad
ministrator, to such person as the Secre
tary may direct, and

to  If so directed by the Secretary, 
execute such assignments or other in
struments necessary or appropriate to 
vest in such person full title to all funds, 
property, and claims vested in the mar
ket administrator or such person pursu
ant to this subpart.

§ 972.88 Liquidation after suspension 
or termination. Upon the suspension or 
termination of any or all provisions of 
this subpart, the market administrator, 
or such person as the Secretary may 
designate shall, if so directed by the

Secretary, liquidate the business of the 
market administrator’s office and dispose 
of all funds and property then in his 
possession or under his control, together 
with claims for any funds which are un
paid or owing at the time of such sus
pension or termination. Any funds col
lected pursuant to the provisions of this 
subpart, over and above the amounts 
necessary to m eet. outstanding obliga
tions and the expenses necessarily in
curred by the market administrator or 
such person in liquidating and distribut
ing such funds, shall be distributed to 
the contributing handlers and producers 
in an equitable manner.

§ 972.89 Agents. The Secretary may, 
by designation in writing, name any 
officer or employee of the United States 
to act as his agent or representative in 
connection with any of the provisions of 
this subpart.

§ 972.90 Separability of provisions. 
If any provision of this subpart, or the 
application thereof to any person or cir
cumstances, is held invalid, the remain
der of this subpart and the application 
of such provision to other persons or 
circumstances, shall not be affected 
thereby.

§ 972.91 Termination of obligation. 
The provisions of this section shall apply 
to any obligation under this subpart for 
the payment of money irrespective of 
when such obligation arose, except an 
obligation involved in an action insti
tuted before August 1, 1949, under sec
tion 8c (15) (A) of the act or before a 
court.

(a) The obligation of any handler to 
pay money required to be paid under the 
terms of this subpart shall, except as 
provided in paragraphs (b) and (c) of 
this section, terminate two years after 
the last day of the month during which 
the market administrator receives the 
handler’s utilization report on the milk 
involved in such obligation, unless 
within such two-year period the market 
administrator notifies the handler in 
writing that such money is due and pay
able. Service of such notice shall be 
complete upon mailing to the handler’s 
last known address, and it shall contain 
but need not be limited to the following 
information:

(1) The amount of the obligation;
(2) The month(s) during which the 

milk, with respect to which the obliga
tion exists was received or handled; and

(3) If the obligation is payable to one 
or more producers or to an association of 
producers, the name of such producer(s) 
or association of producers, or if the 
obligation is payable to the market ad
ministrator, the account for which it is 
to be paid.

(b) If a handler fails or refuses, with 
respect to any obligation under this sub
part, to make available to the market 
administrator or his representatives all 
books and records required by this sub
part to be made available, the market 
administrator may, within the two-year 
period provided for in paragraph (a) of 
this section, notify the handler in writ
ing of such failure or refusal. If the 
market administrator so notifies a han
dler, the said two-year period with re

spect to such obligation shall not begin 
to run until the first day of the month 
following the month during which all 
such books and records pertaining to 
such obligation are made available to 
the market administrator or his repre
sentatives.

(c) Notwithstanding the provisions of 
paragraphs (a) and (b) of this section, 
a handler’s obligation under this subpart 
to pay money shall not be terminated 
with respect to any transaction involving 
fraud or willful concealment of a fact, 
material to the obligation, on the part of 
the handler against whom the obligation 
is sought to be imposed.

(d) Any obligation on the part of the 
market administrator to pay a handler 
any money which such handler claims 
to be due him under the terms of this 
subpart shall terminate two years after 
the end of the month during which the 
milk involved in the claim was received 
if an underpayment is claimed, or two 
years after the end of the month during 
which the payment (including deduction 
or set-off by the market administrator) 
■was made by the handler if a refund on 
such payment is claimed, unless such 
handler, within the applicable period of 
time, files, pursuant to section 8c (15) 
(A) of the act, a petition claiming such 
money.

Issued at Washington, D. C., this 7th 
day of July 1955.

[seal] Roy W. Lennartson, 
Deputy Administrator.

[F. R. Doc. 55-5591; Filed, July 11, 1955; 
8:52 a. m.]

CIVIL AERONAUTICS BOARD
[ 14 CFR Parts 40, 41, 42 1

[Draft Release 55-17]
I nstallation of P ropeller R everse I ndi

cators on Airplanes E quipped W it h
R eversible P itch  P ropellers

NOTICE OF PROPOSED RULE MAKING

Pursuant to authority delegated by the 
Civil Aeronautics Board to the Bureau 
of Safety Regulation, notice is hereby 
given that the Bureau will propose to 
the Board that Parts 40, 41, and 42 of the 
Civil Air Regulations be amended as 
hereinafter set forth.

Interested persons may participate in 
the making of the proposed rules by 
submitting such written data, views, or 
arguments as they may desire. Com
munications should be submitted in du
plicate to the Civil Aeronautics Board, 
attention Bureau of Safety Regulation, 
Washington 25, D. C. In order to insure 
their consideration before taking further 
action on the proposed rules, communi
cations must be received by August 10, 
1955. Copies of such communications 
will be available after August 12, 1955, 
for examination by interested persons at 
the Docket Section of the Board, Room 
5412, Department of Commerce Building, 
Washington, D. C.

Currently effective §§ 40.172 (1), 41.25 
(s), and 42.21 (a) (15) of Parts 40, 41, 
and 42 of the Civil Air Regulations, re
spectively, require that after September
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1, 1955, a means shall be provided for 
each reversible propeller on airplanes 
equipped with reversible propellers which 
will indicate to the pilots when the pro
peller is in reverse pitch.

Subsequent to the adoption of these 
requirements by amendments effective 
October 1,1954, the Bureau was informed 
by the Air Transport Association of 
America and the Civil Aeronautics Ad
ministration (CAA), that certain air 
carriers had advised that they would be 
unable to accomplish the installation of 
propeller reverse pitch indicators by Sep
tember 1, 1955, due to delays in the 
delivery of necessary parts from manu
facturers. On the basis of this infor
mation, the Bureau requested that the 
CAA conduct a survey to determine the 
extent to which the air carriers affected 
by this regulation were progressing with 
the necessary installations.

DEPARTMENT OF STATE
[Public Notice 141}

[Delegation of Authority 73-A]
U nited S tates Com m issioner, I nterna

tional B oundary and W ater C om m is
sio n , U nited S tates and M exico

DELEGATION OF AUTHORITY TO DESIGNATE 
APPRAISERS TO F IX  M INIM UM  PRICES AT 
W H ICH  CERTAIN LANDS MAY BE SOLD

Pursuant to the authority vested in 
the Secretary of State by section 4 of 
the act of Congress approved May 26, 
1949 (63 Stat. I l l ) ,  and in accordance 
with the act approved August 27, 1935 
(49 Stat. 906) as amended (53 Stat. 841, 
65 Stat. 707), and under the further au
thority of the act approved August 19, 
1935, as amended (49 Stat. 660, 1370), 
and the Treaty between the United 
States of America and Mexico, con
cluded February 3, 1944, for the Utiliza
tion of the Waters of the Colorado and 
Tijuana Rivers and of the Rio Grande, 
and the Protocol signed November 14, 
1944, in connection therewith (59 Stat. 
1219), and executive orders, and the 
American-Mexican Treaty Act of 1950, 
approved September 13, 1950 (64 Stat. 
846), the United States Commissioner, 
International Boundary and W a t e r  
Commission, United States and Mexico, 
or in the absence of such Commissioner, 
the officer of the United States Section 
of the Commission who shall be desig
nated by the Department of State as the 
officer in charge thereof, is hereby au
thorized to designate, on behalf of the 
Secretary of State in every case in which 
the Secretary of State is authorized to 
designate, appraisers who shall fix the 
minimum prices at which any lands 
heretofore or hereafter acquired under 
any act, executive order, or treaty, in 
connection with projects, in whole or in 
part, constructed or administered by the 
Secretary of State through the said

PROPOSED RULE MAKING
The survey has now been completed. 

The data obtained indicate that the 
large majority of airplanes ' involved 
either are now in compliance with this 
rule or will be by September 1, 1955. 
However, seven air carriers using five 
different types of airplanes will be unable 
to complete the required installations by 
September 1,1955. It appears that all of 
these air carriers have made a conscien
tious effort to complète the installations 
but will be unable to do so due to the slow 
delivery of the necessary parts. The sur
vey also indicates that full compliance 
may be expected not later than April 1, 
1956.

In view of the foregoing, the Bureau is 
of the opinion that the compliance date 
for accomplishing the installation of 
propeller reverse pitch indicators should 
be extended to April 1, 1956.

Accordingly, it is proposed to amend 
§§ 40.172 (1), 41.25 (s) and 42.21 (a) (15)

of Parts 40, 41, and 42 of the Civil Air 
Regulations, respectively, by deleting the 
date “September 1, 1955” and inserting 
in lieu thereof the date “April 1, 1956”.

This amendment is proposed under 
authority of Title VI of the Civil Aero
nautics Act of 1938, as amended. The 
proposal may be changed in the light 
of comments received in response to this 
notice of proposed rule making.
(Sec. 205, 52 Stat. 984; 49 U. S. C. 425. In- 
terpret or apply secs. 601-610, 52 Stat. 1007- 
1012, as amended; 49 U. S. C. 551-560)

Dated at Washington, D. C., July 1, 
1955.

By the Bureau of Safety Regulation.
[seal] J ohn M. Chamberlain,
_ . ■ Director.

[F. R. Doc. 55-5582; Filed, July 11, 1955; 
8:61 a. m.j

NOTICES
Commissioner may be sold when such 
lands are no longer needed.

Dated: July 1, 1955.
[seal] J ohn F oster Dulles,

Secretary of State.
[F. R. Doc. 55-5556; Filed, July 11, 1955; 

8:46 a. m.]

DEPARTMENT OF THE TREASURY
Bureau of Customs

[445.2]
Asphalt Sheets and E bon P utty 

(Asphalt M astic)
tariff classification

J uly 5, 1955.
The Bureau, by its letter to the col

lector of customs, New York, New York, 
dated July 5, 1955, ruled that asphalt 
sheets composed of a mixture of asphalt 
and earthy or mineral substances are 
dutiable at the rate of 15 percent ad 
valorem under paragraph 214, Tariff Act 
of 1930, as modified, rather than being 
free of duty as asphaltum, bitumen, and 
limestone-rock asphalt under paragraph 
1710; and that Ebon putty (asphalt 
mastic), consisting of petrol pitch in 
combination with, and in chief value of, 
animal and mineral waxes, is classifiable 
as a manufacture in chief value of wax 
under paragraph 1536, as modified, with 
duty at the rate of 10 percent ad 
valorem, rather than being free of duty 
under paragraph 1710.

As this ruling will result in the assess
ment of duty at a higher rate than has 
been heretofore assessed under an estab
lished and uniform practice, i t  will be 
applied only to such or similar merchan
dise entered, or withdrawn from ware
house, for consumption after 90 days 
from the date of publication of an ab

stract of this decision in a forthcoming 
issue of the weekly Treasury Decisions.

[ seal] R alph K elly,
Cofnmissioner of Customs.

[F; R. Doc. 55-5574; Filed, July 11, 1955; 
8:49 a. m.]

Fiscal Service, Bureau of the Public 
Debt

[1955 Dept. Circ. 962]

, 3 P ercent T reasury Bonds of 1995;
Additional I ssue

offering of bonds

J uly 11, 1955.
1. Offering of bonds. 1. The Secretary 

of the Treasury, pursuant to the author
ity of the second Liberty Bond Act, as 
amended, invites subscriptions, at par 
and accrued interest, from the people 
of the United States for bonds of the 
United States, designated 3 percent 
Treasury Bonds of 1995. The amount 
of the offering is $750,000,000, or there
abouts. The Secretary of the Treasury 
reserves the right to allot limited 
amounts of these bonds to Government 
Investment Accounts. The books will 
be open only on July 11, 1955, for the 
receipt of subscriptions.

2. Deferred payment for bonds al
lotted hereunder may be made as pro
vided in section IV hereof by any of the 
following subscribers, who for this pur
pose are defined as savings-type in
vestors:

Pension and Retirement Funds -public 
and private.

Endowment Funds.
Insurance Companies.
Mutual Savings Banks.
Fraternal Benefit Associations and LaDor 

Unions’ insurance funds.
Savings and Loan Associations.
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Credit Unions.
Other Savings Organizations (not includ

ing commercial banks).
n. Description of bonds. 1. The 

bonds now offered will be an addition 
to and will form a part of the series of 
3 percent Treasury Bonds of 1995 issued 
pursuant to Department Circular No. 956, 
dated February 1, 1955, will be freely 
interchangeable therewith, are identical 
in all respects therewith, and are de
scribed in the following quotation from 
Department Circular No. 956:

1. The bonds will be dated February 15, 
1955, and will bear interest from that date 
at the rate of 3 percent per annum, payable 
semiannually on August 15, 1955, and there
after on February 15 and August 15 in each 
year until the principal amount becomes 
payable. They will mature February 15, 
1995, and will not be subject to call for 
redemption prior to maturity.

2. The income derived from the bonds is 
subject to all taxes imposed under the In
ternal Revenue Code of 1954. The bonds are 
subject to estate, inheritance, gift or other 
excise taxes, whether Federal or State, but 
are exempt from all taxation now or here
after imposed on the principal or interest 
thereof by any State, or any of the posses
sions of the United States, or by any local 
taxing authority.

3. The bonds will be acceptable to secure 
deposits of public moneys.

4. Bearer bonds with interest coupons at
tached, and bonds registered as to principal 
and interest, will be issued in denominations 
of $500, $1,000, $5,000, $10,000, $100,000 and 
$1,000,000. Provision will be made for the 
interchange of bonds of different denomina
tions and of coupon and registered bonds, 
and for the transfer of registered bonds, 
under rules and regulations prescribed by 
the Secretary of the Treasury.

5. Any bonds issued hereunder which upon 
the death of the owner constitute part of 
his estate, will be redeemed at the option of 
the duly constituted representatives of the 
deceased owner’s estate, at par arid accrued 
interest to date of payment,1 provided:

(a) th a t the bonds were actually owned 
by the decedent at the time of his death; 
and

(b) that the Secretary of the Treasury be 
authorized to apply the entire proceeds of 
redemption to the payment of Federal estate 
taxes.
Registered bonds submitted for redemption 
hereunder must be duly assigned to “The 
Secretary of the Treasury for redemption, 
the proceeds to be paid to the District Direc
tor of Internal Revenue a t ___________ for
credit on Federal estate taxes due from es
tate o f---------------- Owing to the periodic
closing of the transfer books and the impossi
bility of stopping payment of interest to the 
registered owner during the closed period, 
registered bonds received after the closing of 
the books for payment during such closed 
period will be paid only at par With a deduc
tion of interest from the date of payment to 
the next interest payment date;2 bonds re
ceived during the closed period for payment 
et a date after the books reopen will be paid 
at par plus accrued interest from the reopen
ing of the books to the date of payment, 
in either case checks for the full six months’ 
nterest due on the last day of the closed.

An exact half-year’s interest is computed 
or each full half-year period irrespective of 

e actual number of days in the half year, 
or a fractional part of any half year, com

putation is on the basis of the actual number 
01 «ays in such half year.

transfer books are closed from Janu
ary 16 to February 15, and from July 16 to 
yeaf *  15 (both dates Inclusive) in  each

period will be forwarded to the owner in 
due course. All bonds submitted must be 
accompanied by Form PD 1782,* properly 
completed, signed and sworn to, and by proof 
of the representatives’ authority in the form 
of a court certificate or a certified copy of 
the representatives’ letters of appointment 
issued by the court. The certificate, or the 
certification to the letters, must be under 
the seal of the court, and except in the case 
of a corporate representative, must contain 
a statement that the appointment is in full 
force and be dated within six months prior 
to the submission of the bonds, unless the 
certificate or letters show that the appoint
ment was made within one year immediately 
prior to such submission. Upon payment of 
the bonds appropriate memorandum receipt 
will be forwarded to the representatives, 
which will be followed in due course by 
formal receipt from the District Director of 
Internal Revenue.

6. The bonds will be subject to the general 
regulations of the Treasury Department, now 
or hereafter prescribed, governing United 
States bonds.

III. Subscription and allotment. 1. 
Subscriptions will be received at the 
Federal Reserve Banks and Branches 
and at the Office of the Treasurer of the 
United States, Washington. Commer
cial banks, which for this purpose are 
defined as banks accepting demand de
posits, may submit subscriptions for 
account of customers, but only the Fed
eral Reserve Banks and the Treasury 
Department are authorized to act as offi
cial agencies. Others than commercial 
banks will not be permitted to enter sub
scriptions except for their own account. 
Subscriptions from commercial banks for 
their own account will be received with
out deposit, but will be restricted in each 
case to an amount not exceeding 25 per
cent of the combined capital, surplus and 
undivided profits, or 10 percent of the 
combined amount of time certificates of 
deposit (but only those issued in the 
names of individuals, and of corpora
tions, associations, and other organiza
tions not operated for profit), and of 
savings deposits, of the subscribing bank. 
Subscriptions from all others must be 
accompanied by payment of 10 percent 
of the amount of bonds applied for, not 
subject to withdrawal until after allot
ment. Following allotment, any portion 
of the 10 percent payment in excess of 10 
percent of the amount of bonds allotted 
may be released upon the request of the 
subscribers. Where partial payment for 
bonds allotted is to be deferred beyond 
July 20, 1955, as provided in section IV 
hereof, delivery of 5 percent of the total 
par amount of bonds allotted, adjusted 
to the next higher $500, will be withheld 
from all subscribers until payment for 
the total amount allotted has been com
pleted. In every case where payment is 
not so completed the 5 percent so with
held shall, upon declaration made by the 
Secretary of the Treasury in his discre
tion, be forfeited to the United States.

2. The Secretary of the Treasury re
serves the right to reject or reduce any 
subscription, to allot less than the 
amount of bonds applied for, and to 
make different percentage allotments to 
various classes of subscribers; and any

* Copies of Form PD 1782 may be obtained 
from any Federal Reserve Bank or from the 
Treasury Department, Washington, D. C.

action he may take in these respects 
shall be final. The basis of the allot
ment will be publicly announced, and 
allotment notices will be sent out 
promptly upon allotment.

IV. Payment. 1. Payment at par and 
accrued interest from February 15, 1955, 
to July 20, 1955 ($12.8453 per $1,000) for 
bonds allotted hereunder must be made 
or completed on or before July 20, 1955; 
Provided, however, That where a sub
scriber eligible to defer payment under 
section I hereof elects to defer payment 
'for part of the bonds allotted, not less 
than 25 percent of the bonds allotted 
must have been paid for by July 20,1955, 
not less than 60 percent must have been 
paid for by September 1, 1955, and full 
payment must be completed by October 
3, 1955. All payments made subsequent 
to July 20, 1955, must be accompanied 
by additional accrued interest from that 
date, at the rate of $0,083 per $1,000 per 
day. Any qualified depositary will be 
permitted to make payment by credit 
for bonds allotted to it for itself and its 
customers up to any amount for which 
it shall be qualified in excess of existing 
deposits, when so notified by the Federal 
Reserve Bank of its District.

V. General provisions. 1. As fiscal 
agents of the United States, Federal Re
serve Banks are authorized and re
quested to receive subscriptions, to make 
allotments on the basis and up to the 
amounts indicated by the Secretary of 
the Treasury to the Federal Reserve 
Banks of the respective Districts, to issue 
allotment notices, to receive payment for 
bonds allotted, to make delivery of bonds 
on full-paid subscriptions allotted, and 
they may issue interim receipts pending 
delivery of the definitive bonds.

2. The Secretary of the Treasury may 
at any time, or from time to time, pre
scribe supplemental or amendatory rules 
and regulations governing the offering, 
which will be communicated promptly 
to the Federal Reserve Banks.

[seal] . G. M. Humphrey,
Secretary of the Treasury.

[F. R. Doc. 55-5580; Filed, July 11, 1955;
8:51 a. m.]

[1955 Dept. Circ. 961]
1% P ercent T reasury Certificates of 

I ndebtedness of Series A-1956; T ax 
Anticipation Series

offering of certificates

July 8, 1955.
I. Offering of certificates. 1. The 

Secretary of the Treasury, pursuant to 
the authority of the Second Liberty 
Bond Act, as amended, invites subscrip
tions, at par and accrued interest, from 
the people of the United States for Tax 
Anticipation Certificates of Indebted
ness of the United States, designated 
1 % percent Treasury Certificates of In
debtedness of Series A-1956. The 
amount of the offering is $2,000,000,000, 
or thereabouts. The books will be open 
only on July 8 for the receipt of sub
scriptions.

H. Description of certificates. 1. The 
certificates will be dated July 18, 1955, 
and will bear interest from that date at



4976 NOTICES
the rate of iy8 percent per annum, pay
able with the principal a t maturity on 
March 22, 1956. They will not be sub
ject to call for redemption prior to 
maturity.

2. The income derived from the cer
tificates is subject to all taxes imposed 
under the Internal Revenue Code of
1954. The certificates are subject to 
estate, inheritance, gift or other excise 
taxes, whether Federal or State, but are 
exempt from all taxation now or here
after imposed on the principal or inter
est thereof by any State, or any of the 
possessions of the United States, or by 
any local taxing authority.

3. The certificates will be acceptable 
to secure deposits of .public moneys. 
They will be accepted at par plus accrued 
interest to maturity in payment of . in
come and profits taxes due on March 15, 
1956.

4. Bearer certificates will be issued 
in denominations of $1,000, $5,000, 
$10,000, $100,000 and $1,000,000. The 
certificates will not be issued in regis
tered form.

5. The certificates will be subject to 
the general regulations of the Treasury 
Department, now' or hereafter pre
scribed, governing United States certifi
cates.

III. Subscription and allotment. 1. 
Subscriptions will be received at the 
Federal Reserve Banks and Branches 
and at the Office of the Treasurer of the 
United States, Washington. Commer
cial banks, which for this purpose are 
defined as banks accepting demand.de
posits, may submit subscriptions for ac
count of customers, but only the Federal 
Reserve Banks and the Treasury De
partment are authorized to act as offi
cial agencies. Others than commercial 
banks will not be permitted to enter 
subscriptions except for their own ac
count. Subscriptions from commercial 
banks for their own account will be re
ceived without deposit, but will be re
stricted in each case to an amount not 
exceeding one-half of the combined cap
ital, surplus and undivided profits, of 
the subscribing bank. Subscriptions 
from all others must be accompanied by 
payment of 5 percent of the amount of 
certificates applied for, not subject to 
withdrawal until after allotment. Fol
lowing allotment, any portion of the 5 
percent payment in excess of 5 percent 
of the amount of certificates allotted 
may be released upon the request of the 
subscribers/

2. The Secretary of the Treasury re
serves the right to reject or reduce any 
subscription, and to allot less than the 
amount of certificates applied for; and 
any action he may take in these respects 
shall be final. Allotment notices will be 
sent out promptly upon allotment.

IV. Payment. 1. Payment at par and 
accrued interest, if any, for certificates 
allotted hereunder must be made or com
pleted on or before July 18, 1955, or on 
later allotment. In every case where 
payment is not so completed, the pay
ment with application up to 5 percent of 
the amount of certificates allotted shall, 
upon declaration made by the Secretary 
of the Treasury in his discretion, be for

feited to the United States. Any quali
fied depositary will be permitted to make 
payment by credit for certificates al
lotted to it for itself and its customers 
up to any amount for which it shall be 
qualified in excess of existing deposits, 
when so notified by the Federal Reserve 
Bank of its District.

V. General provisions. 1' As fiscal 
agents of the United States, Federal Re
serve Banks are authorized and re
quested to receive subscriptions, to make 
allotments on the basis and up to the 
amounts indicated by the Secretary of 
the Treasury to the Federal Reserve 
Banks of the respective Districts, to issue 
allotment notices, to receive payment for 
certificates allotted, to make delivery of 
certificates on full-paid subscriptions 
allotted, and they may issue interim re
ceipts pending delivery of the definitive 
certificates.

2. The Secretary of the Treasury may 
at any time, or from time to time, pre
scribe supplemental or amendatory rules 
and regulations governing the offering, 
which will be communicated promptly to 
the Federal Reserve Banks.

[seal] G. M. Humphrey,
Secretary of the Treasury.

[P. R. Doc. 55—5581; Piled, June 11, 1955;
8:51 a. m.]

C ’iTicc o f the Secretary 
[Treasury Department Order 167-17] 

[CGFR 55-13]
Commandant, Coast Guard

DELEGATION OF FUNCTIONS

By virtue of the authority vested in 
me by Reorganization Plan No. 26 of 
1950, and by 14 U. S. C. 92, 63l, and 
633, there are transferred to the Com
mandant, U. S. Coast Guard, the follow
ing functions of the Secretary of the 
Treasury:

1. All functions under 14 U. S. C. 92 
(b), 144, 145 (a) (2), 145 (a) (3), 184, 
186, 221, 228 (c), 230, 231, 238, 240-242, 
301 (c), 310-312, 351, 352, 357 (c), 361, 
3C5, 367, 431 (b), 431 (c), 432 (g), 473, 
480, 501, 508 (a), 638, 826, and 891; 
Title IV and sections 511 and 513 of the 
Career Compensation Act of 1949 (37 
U. S. C. 271-285, 311, and 313); Title V 
of the Veterans’ Readjustment Assist
ance Act of 1952 (38 U. S. C. 10H-1016); 
the act of June 6, 1953 (39 U. S. C. 141- 
145); and the Dependents’ Assistance Act 
of 1950 (50 U. S. C. 2201-2216).

2. The functions under 14 U. S. C. 226 
(a), 301 (b), and 302 (a) of prescribing 
examinations to establish fitness for ap
pointment; and the functions under 14 
U. S. C. 633 of promulgating regulations 
and orders deemed appropriate to carry 
out functions delegated to the Com
mandant by the Secretary.

Dated; June 29, 1955.
[seal] H. Chapman R ose,

Acting Secretary of the Treasury.
[P. R. Doc. 55-5579; Piled, July 11, 1955;

8:50 a. m.]

DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 

N ebraska

notice of proposed withdrawal and 
reservation of public lands

The Department of the Army has filed 
an application, serial number Wyo 
029936 (Nebr.), for the withdrawal of 
the lands described below, from all forms 
of appropriation under the public land 
laws, including mining and mineral 
leasing laws.

The applicant desires the land for the 
operation and maintenance of the Gavins 
Point Dam and Reservoir Project, 
Nebraska.

For a period of thirty days from the 
date of publication of this notice, persons 
having cause may present their objec
tions in writing to the undersigned offi
cial of the Bureau of Land Management, 
Department of the Interior, State Super
visor, P. O. Box 929, Cheyenne, Wyoming.

If circumstances warrant it, a public 
hearing will be held at a convenient time 
and place, which will be announced.

The determination of the Secretary on 
the application will be published in the 
F ederal R egister; A separate notice will 
be sent to each interested party of 
record.

The lands involved in the application 
are:

Sixth P. M. Nebraska

T. 33 N., R. 4 W.,
Sac. 2, Lot If
Sec. 3, Lots 5, 6, 7, 8;
Sec. 10, SW]4SE>4. Ey2NEi4, Lots 1, 2, 3, 4;
Sec. 11, Lot 4.

T. 33 N., R. 5 W.,
Sec. 21, Lot 1.
Sec. 28, Lot 1.
The area described aggregates 626.60 

acres.
R. R. Best, 

State Supervisor.
July 5, 1955.

]P. R. Doc. 55-5554; Filed, July 11, 1955; 
8:45 a. m.]

DEPARTMENT OF AGRICULTURE
Commodity Stabilization Service and 

Commodity Credit Corporation 
[Amdt. 1]

Agreement W it h  American S heep 
P roducers Council, Inc.

notice of referendum among producers
AND PROCEDURE FOR CONDUCT OF SUCH 
REFERENDUM

The Notice of Referendum among 
Producers on Agreement with American 
Sheep Producers Council, Inc., pursuant 
to section 708 of the National Wool Act 
of 1954 and Procedure for Conduct of 
Such Referendum, published in 20 F. R. 
4452, is amended by the addition of sec
tion 11 at the end thereof, to read as 
follows:

11. Voting in community property 
states. In states having community 
property laws, husband and wife owning 
sheep as community property may vote 
their respective interests in the sheep.
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If the wife does not vote her interest, 
the husband may vote as if he had the 
entire ownership in all the sheep.
(Sec. 708, 68 Stat. 912; 7 U. S. C. 1787)

Done at Washington, D. C., this 7th 
day of July 1955.

[seal! T rue D. Morse,
Acting Secretary of Agriculture.

[F. R. Doc. 55-5595; Piled, July 11, 1955; 
8:53 a. m.]

Forest Service
Suitability for N ational F orest 

Purposes of Certain Lands

June 30, 1955.
Pursuant to the requirement of Execu

tive Order 10445, dated April 10, 1953 
(18 F. R. 2069), except as to lands within 
the States of Arizona, California, Colo
rado, Idaho, Montana, New Mexico, 
Oregon, Washington, and Wyoming, all 
lands within the exterior boundaries of 
national forests which have been ac
quired through exchange since June 30, 
1954, or that are in the process of being 
acquired through exchange by the Forest 
Service on behalf of the United States 
under authority of Title III of the Bank- 
head-Jones Farm Tenant Act, as 
amended (7 U. S. C. 1010-1013), are 
hereby determined to be suitable for 
national forest purposes.

[seal] R ichard E. McArdle, 
Chief, Forest Service.

[F. R. Doc. 55-5559; Filed, July 11, 1955;
8:46 a. m.]

DEPARTMENT OF COMMERCE
Federal Maritime Board 

P a cific  Westbound Conference et al.
NOTICE OF AGREEMENTS FILED FOR APPROVAL

Notice is hereby given that the follow
ing described agreements have been filed 
with the Board for approval pursuant 
to section 15 of the Shipping Act, 1916, 
as amended; 39 Stat. 733, 46 U. S. C. 814.

(1) Agreement No. 57-56, between the 
member lines of the Pacific Westbound 
Conference, modifies Rule' 5 of the Ap
pendix to the basic conference agree- 
ment (No. 57) by extending the time 
within which a member line may pay its 
share of conference expenses before be
coming delinquent.
_(2) Agreement No. 8038, between 
ihos & Jno. Brocklebank, Ltd., and Bull 
insular Line, Inc., covers the transpor
tation of gunny sapks, hessian cloth and 
jute under through bills of lading from 
inciia and Pakistan to Puerto Rico, with 
transshipment at New York, Baltimore 
or Philadelphia. Agreement No. 8038 
was filed to supersede and cancel ap- 
8015 transslliPment Agreement No.
att? 1*'erested Parties may inspect 
F ®®ments and obtain copies th 
L  « gulation Office, Federal 1 tune Board, Washington, D. C.,

with*n 20 days after p 
ation of this notice in the Fe

Register, written statements with refer
ence to either of the agreements and  
their position as to approval, disap
proval, or modification, together with 
request for hearing should such hearing 
be desired.

By order of the Federal Maritime 
Board.

Dated: July 6, 1955.
[seal] A. J. W illiams,

Secretary.
[F. R. Doc. 55-5563; Filed, July 11, 1955; 

8:47 a. m.]

CIVIL SERVICE COMMISSION
Certain Positions of P rofessional En 

gineers and P hysical S cientists in  
Continental U nited S tates, Including 
Alaska and F oreign Countries and 
Certain Astronomer P ositions in  the 
Continental United S tates

NOTICE OF INCREASE IN MINIMUM 
RATES OF PAY

Under the provisions of section 803 
of the Classification Act of 1949, as 
amended (68 Stat. 1106; 5 U. S. C. 1133), 
pursuant to 5 CFR 25.103, 25.105, the 
Commission has increased the minimum 
rate of pay for positions at GS-5 and 
GS-7 in the series indicated below. The 
new rate for GS-5 has been set at $4,345 
(the sixth step of the grade) and for 
GS-7 at $4,930 (the fourth step of the 
grade). These increases will be effective 
on the first day of the first pay period 
which begins after July 2. The new in
creased rates apply throughout the con
tinental United States, including Alaska, 
and in foreign countries, for all these 
positions, except astronomers. For as
tronomers, the new increased rates apply 
to continental United States only.

All professional Engineering positions in  
the GS-800 series:
Architect---------------   GS-1040
Physicist------------------------------------GS—1310
Electronic Scientist______________GS—1312
Chemist____ _____________________GS-1320

-Metallurgist_____________   GS-1321
Mathematician___________________GS-1520
Patent Examiner_________________GS-1224
Astronomer______________________GS-1330

U nited S tates Civil S erv
ice Commission,

[seal] Wm . C. Hull,
Executive Assistant.

[F. R. Doc. 55-5558; Filed, July 11, 1955; 
8:46 a. m.]

CIVIL AERONAUTICS BOARD
[Docket No. 6947]

Alaska Airlines R eduction T emporary 
Mail Rates

NOTICE OF PREHEARING CONFERENCE
Notice is hereby given that a prehear

ing conference in the above-entitled 
matter is assigned to be held on July 13, 
1955, at 10:00 a. m., e. d. s. t., in Room 
5855, Commerce Building, Fourteenth 
Street and Constitution Avenue NW., 
Washington, D. C., before Examiner 
Richard A. Walsh.
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Dated a t Washington, D. C., July 7,
1955.

[seal] F rancis W: B rown,
Chief Examiner.

[F. R. Doc. 55-5619; Filed, July 11, 1955; 
8:55 a. m.]

INTERSTATE COMMERCE 
COMMISSION

[Rev. S. O. 562, Taylor’s I. C. C. Order 53-A] 
Colorado and S outhern R ailway Co.

REROUTING OR DIVERSION OF TRAFFIC
Upon further consideration of Taylor’s 

I. C. C. Order No. 53 and good cause ap
pearing therefor: It is ordered, That:

(a) Taylor’s I. C. C. Order No. 53, be, 
and it is hereby vacated and set aside.

(b) Effective date: This order shall 
become effective at 8:00 a. m., July 5, 
1955.

It is further ordered, That this order 
shall be served upon the Association of 
American Railroads, Car Service Divi
sion, as agent of all railroads subscribing 
to the car service and per diem agree
ment under the terms of that agreement 
and by filing it with the Director, Divi
sion of the Federal Register.

Issued at Washington, D. C., July 5, 
1955.

I nterstate Commerce 
Commission,

Charles W. Taylor,
Agent.

[F. R. Doc. 55-5583; Filed, July 11, 1955;
8:51 a. m.]

[Rev. S. O. 562, Taylor’s I. C. C. Order 54]

P ittsburgh and W est Virginia Railway 
Co.

REROUTING OR DIVERSION OF TRAFFIC
In the opinion of Charles W. Taylor, 

Agent, The Pittsburgh & West Virginia 
Railway Company, because of work stop
page, is unable to transport traffic routed 
over and to points on its lines: I t  is 
ordered, That:

(a) Rerouting traffic. The Pittsburgh 
& West Virginia Railway Company, and 
its connections, is hereby authorized to 
divert or reroute such traffic over any 
available route to expedite the move
ment, regardless of routing shown on the 
waybill. The billing covering all such 
cars rerouted shall carry a reference to 
this order as authority for the rerouting.

(b) Concurrence of receiving roads to 
be obtained. The railroads desiring to 
divert or reroute traffic under this order 
shall confer with the proper transporta
tion officer of the railroad or railroads to 
which such traffic is to be diverted or re
routed, and shall receive the concurrence 
of such other railroads before the re
routing or diversion is ordered.

(c) Notification to shippers. The car
riers rerouting cars in accordance with 
this order shall notify each shipper a t 
the time each car is rerouted or diverted 
and shall furnish to such shipper the 
new routing provided under this order.
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(d) Inasmuch as the diversion or re

routing of traffic by said Agent is deemed 
to be due to carrier’s disability, the rates 
applicable to traffic diverted or rerouted 
by said Agent shall be the rates which 
were applicable at the time of shipments 
on the shipments as originally routed.

(e) In executing the directions of the 
Commission and of such Agent provided 
for in this order, the common carriers 
involved shall proceed even though no 
contracts, agreements, or arrangements 
now exist between them with reference 
to the divisions of the rates of transpor
tation applicable to said traffic; divisions 
shall be, during the time this order re
mains in force, those voluntarily agreed 
upon by and between said carriers; or 
upon failure of the carriers to so agree, 
said divisions shall be those hereafter 
fixed by the Commission in accordance 
with pertinent authority conferred upon 
it by the Interstate Commerce Act.

(f) Effective date: This order shall 
become effective at 9:00 a. m., July 6, 
1955.

(g) Expiration date: This order shall 
expire a t 11:59 p. m., July 21,1955, unless 
otherwise modified, changed, suspended 
or annulled.

It is further ordered, That this order 
shall be served upon the Association of 
American Railroads, Car Service Divi
sion, as agent of all railroads subscrib
ing to the car service and per diem 
agreement under the terms of that 
agreement and by filing it with the Di
rector, Division of the Federal Register.

Issued at Washington, D. C., July 6, 
1955.

Interstate Commerce 
Commission,

Charles W. T aylor,
Agent.

[P. R. Doc. 55-5584; Filed, July 11, 1955;
8:51 a. m.j

SMALL BUSINESS ADMINISTRA
TION

[Declaration of Disaster Area 53] 
N ebraska

DECLARATION OF DISASTER AREA

Whereas, it has been reported that 
beginning on or about June 27, 1955, 
because of the disastrous effects of tor
nado and flood, damage resulted to resi
dences and business property located in 
certain areas in the State of Nebraska; 
and

Whereas, the Small Business Admin
istration has investigated and has re
ceived other reports of investigations of 
conditions in the areas affected; and

Whereas, after reading and evaluating 
reports of such conditions, I find that 
the conditions in such areas constitute a 
catastrophe within the purview of the 
Small Business Act of 1953;

Now, therefore, as Administrator of 
the Small Business Administration, I 
hereby declare that:

1. Applications for disaster loans un
der the provisions of section 207 (b) of 
the Small Business Act of 1953 may be 
received and considered by the offices 
below indicated from persons or firms 
whose property situated in Scotts Bluff 
County (including any areas adjacent to 
Scotts Bluff County) suffered damage or 
other destruction as a result of thè 
catastrophe above referred to:

Small Business -Administration Regional 
Office, Federal Office Building, Room 1402, 
911 Walnut Street, Kansas City 6, Mo.

Small Business Administration Branch. 
Office, Federal Office Building, Room 705, 

.Fifteenth and Dodge Streets, Omaha, Nebr.
2. Special field offices to receive such 

applications will not be established at 
this time.

3. Applications for disaster loans un
der the authority of this Order will not 
be accepted subsequent to January 31,
1956.

Dated: July 6, 1955.
W endell B. B arnes, ^ 

Administrator.
[F. R. Doc. 55-5564; Filed, July 11, 1955;

8:47 a. m.]

[Declaration of Disaster Area 54]

W yoming

DECLARATION OF DISASTER AREA

Whereas, it has been reported that be
ginning on or about June 27, 1955, be
cause of the disastrous effects of flood, 
damage resulted to residences and 
property located in certain areas in the 
State of Wyoming; and

Whereas, the Small Business Adminis
tration has ifivestigated and has received 
ether reports of investigations of condi
tions in the areas affected; and

Whereas, after reading and evaluating 
reports of such conditions, I find that the 
conditions in such areas constitute a 
catastrophe within the purview of the 
Small Business Act of 1953 ;

Now, therefore, as Administrator of 
the Small Business Administration, I 
hereby determine that:

1. Applications for disaster loans 
under the provisions of Section 207 (b) 
of the Small Business Act of 1953 may 
be received and considered by the Office 
below indicated from persons or firms 
whose property situated in the following 
counties (including any areas adjacent 
to the counties below named) suffered 
damage or other destruction as a result 
of the catastrophe above referred to:

Counties of: Goshen, Platte; Small Busi
ness Administration Regional Office, New 
Customhouse, Room 235, 19th and Stout 
Streets, Denver 2, Colo.

2. Special field offices to receive such 
applications will not be established at 
this time.

3. Applications for disaster loans 
under the authority of this Order will

not be accepted subsequent to January 
31, 1956.

Dated: July 6, 1955.
W endell B. Barnes, 

Administrator.
[F. R. Doc. 55-5565; Filed, July 11, 1955; 

8.47 a. m.]

DEPARTMENT OF JUSTICE
Office of Alien Property 

H elen M arie Von B orstel

NOTICE OF INTENTION TO RETURN VESTED 
PROPERTY

Pursuant to section 32 (f) of the 
Trading With the Enemy Act, as 
amended, notice is hereby given of in
tention to return, on or after 30 days 
from the date of publication hereof, the 
following property, subject to any in
crease or decrease resulting from the 
administration thereof prior to return, 
and after adequate provision for taxes 
and conservatory expenses:
Claimant, Claim No., Property, and Location

Helen Marie Von Borst.el, Brecon, S. Wales, 
Great Britain, Claim No. 45906, Vesting Or
der No. 8423; $550.84 in the Treasury of the 
United States.

Executed at Washington, D. C., on 
June 30, 1955.

For the Attorney General.
[seal] Dallas S. T ownsend, 

Assistant Attorney General, 
Director, Office of Alien Property.

[F. R. Doc. 55-5566; Filed, July 11, 1955; 
8:48 a. m.]

Evangelos T hemistocleus T samourtzis

NOTICE OF INTENTION TO RETURN VESTED 
PROPERTY

Pursuant to section 32 (f) of the 
Trading With the Enemy Act, as 
amended, notice is hereby given of in
tention to return, on or after 30 days 
from the date of publication hereof, the 
following property located in Washing
ton, D. C., including all royalties accrued 
thereunder and all damages and profits 
recoverable for past infringement 
thereof, after adequate provision for 
taxes and conservatory expenses: 

Claimant, Claim No., and Property
Evangelos Themistocleus Tsamourtzis, 

Athens, Greece, Claim No. 62853; property 
described in Vesting Order No. 668 (8 F. R. 
4995, April 17, 1943), relating to United 
States Letters Patent No. 2,081,516.

Executed at Washington, D. C., on 
June 30, 1955.

For the Attorney General.
[seal] Dallas S. T ownsend, 

Assistant Attorney General, 
Director, Office of Alien Property.

[F. R. Doc. 55-5567; Filed, July 11» 1955: 
8:48 a. m.]
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