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. Chapter T
" INTRODUCTION

A. Perspective

From .the eariiest'déjsjof'Eu;§bean séttiemept, thg American
,1§#d§cape was régarded by,percepfiye gpqmengators as a garden in-:
' .c9fp6rafing, combining, and,genérating a number of powerful cul;
“éural.elements having t@ldo.with fhe individual,work; the land,land 
:the-relationships émong them. As the historian Henry Nash Smith
$gmmqrized it in his»interpretafipn of the West, '"the symbol of'tﬁe’
- garden embrgced,aquuSter.of,metaphofs expressiﬁg fecundi;y, growth,
_1ngre§ée;_and"blissfui lébér’in the eagth; all centering aboﬁt thg
f.heroicvfigu;e.ofvthe idgalizgd'fronﬁier farmer armed with that
»supreme agrérian weapon, the sacred plow.".. N
_Cﬁltural,characteristies relatgd to this gardén-imagg include
.i) a bélief_that a farmer, with hard wp?k, could_begome prosperous,
and;if he did not,,hekcould always move to the»frontier; 2).a very
_individualis;ic outlook énhanced'by isolgted fafmsteads but tem-
pered,by’voluntary collective activities; 3) private ownership of
land by many small»landowners; 4) an egalitqrian society but_one in
which worth was-measurqd‘by pfo§peri§y and»ha;dﬁgork; and 5) an un-
boundeq;fronqier. | |
These characﬁeristigs ﬁére identified by Lemon'in.describf
“ing Southeast'Pennsylvania during colqniai times, but to some
‘extent they persist nearly everywhgre in the country. ‘They
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have been and are being modified, however, by natural limits
and by social forces which havéﬁovértaken them, Leo Marx,‘for
example, has described the cultural impact of "the machine in
‘the gatden,"'the advent of the industrial society which in many
vways conflicted with the idyll of the garden. The closing of the
frontier is a second prominent exaﬁple of a constraint limiting
and alterihg the garden 1m8ge.' The combination of science,
technblogy,Iindustrialism, énd the realigzation of the finite-
ness of resources gave rise to a functional or utilitarian view
“of_the landscape, exemplified by the conservation movement at
the end of the nineteenth century,which put emphasis on the
efficient use of natural resources including the soil (Hays,
Ekirch). |

'Today'we are witnessing still another cbnflictlwith the
sturdy remnants of the garden image, this time with the expan=-
sion and decentralization of the largely urban population of the
United States intc the suburban and rural hinterlands. This
conteﬁporary conflict is focused on two issues: 1) the visible"
loss of the ruralness of much of the landscape and the virtuous
images of life style that ruralness still creates in many people's
minds, and 2) the potential for the loss of agricultural pro-
ductivity'that the conversion of rural land to urban uses may
entail.’

The very'components of the garden image of the landscape

make it difficult to resolve the conflicts of urbanization and
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. the gérden; _Fbr.example the individualistic outlook toward land

use and the belief invppivatevOWnership of land, the tenets of

o _}che'ga;den>image, are part of the problem of urban incursions

 into rural areas, not part of the.solﬁtiOn to,sav1hg the garden
~ from the effects of ﬁrb&nizaﬁibn."'
It is not our-pﬁfﬁose here to chafactgrize ;he’culFural and‘

hiStoric&l context of this conflict--which would be a major
':Uﬁdertaking”in“itseif; Rathér we shall‘conéern ouréelves}with

| thé'widespread and'growing‘inte:eét of the federal government,
.. states and Localities~1n‘saving'the "gardén" froﬁ urban intru-
| 'In-bgfticuLar; we shalL'pﬁrsue“three.questioné concerniqg
I:‘the'uSe of the‘land along tbemény rural-urban fringés of,;he
nation., First, what is the nature;ot the effec;é of urbani-
zgtion\on:rural lands and agricultural gétivity? Second, what
:is being HOne'about.it ? 'Aﬁd.thipd, are any of fhese responses -
v potehtip11y effective 1n_altering the pattern of change in, the
llandscape?_ We certainly cannét be definitive about. the aﬁswefs
. to any of fhese questions, aﬁd,in fact,it may be best to let the
readefdecidéthf importance of‘fhe effects of urbanization on
~the rural landscape and the potential effectiveness of land use
‘éontrols.. we havehgéthered‘some hew evidence on these qugstions;
assembled and collated the‘work of others and studied several

dozen of the attempts at enacting and implementing land use
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controls; and while the questions are clear, the answers are
not.  Our contribution, then,would seem to be in the claritication
of the questions and in enlargement of the data base from which

to answer them rather than the answers themselves,

.B. General Framework for ‘the Study

Very'broadly speaking, the goals of the programs we are study-
ing'fhll'idto two overlapping categories--the retention of farm-
land and the preservation of open space. Programs in the first
catégory are designed specifically to encourage farming activity
» in a certain area Subject to‘development pressures and generally
do not c&nsider nonagricultural land uses as part of the rural
landscape to be protected., One recurrent feature of these pro-
grams is éﬁphasis on protection of the better soils. Programs in
the second category are oriented toward preservation of open
space threatened by development pressures. The goals of these
programs generally reflect a variety of values: aesthetic values
of rural landscapes, ecological values’of plant and animal
habitats such as wetlands or wilderness areas, functional and
conservation‘Values such as protection of topsoil, avoidance of
fire hagzards, avoidance of‘pollution-of‘ground water, and so on,
and in some casée, recreational values such as those provided by
easements along scenic trails, although these are often dealt

with by means of public purchase of land for parks. These two
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'catcgofiec ofcgoals clearly overlap to a large extent, but
iﬁheteﬁt conflicts do exist.
We view the introduction of a carticular.lahd use. control
.as an'intervencion in thevon—gcing processes'of»lcnd use chcnge,
' apa ou:.s:udyvobject;ve is to determine, as clearly as is pbssible,
whether that‘intervéntion has any Significant etfect in main-
~taining a desired pattefn~of land uses. A governﬁent p:ogcam is
cnly_one of the many factorc which atfect chaﬁges in the pattern
of land uses. Therefore, the iaentical’pubiic‘ppOgram in airf-
erént circumstaﬁces ﬁay lead to different resu;ts;‘even.if the
desired'pattérn ot lénd uscs_is maintaihed'ﬁhilé a program is in
effect, one may ndt.nccessarilyicoﬁclude tﬁat the program was
critical in achieving the result. |
An ovcrview of the studykis‘diagcammed-in Figuﬁe 1-1; The
| patterns ot urbanization and population decentralization occurrlng
over the country lead’ directly to the conversion of 1and from
rural to urban uses. They also induce changes in the'rural
viandécape,such as the idling of farmland,and changes in the type
of agricultural activity occurring.in the sphere of urban influ-
c ences. ‘Besides urbaniiation and population deceﬁtralization,.thcse
'chaﬁges in fhe rural 1andscape are influenced by a number of
factorc'excgenous to anyvland‘use cqﬁtrbl program: .the‘operation
vof the land market icgelt, the viability of agriculture in a par-
ticular region, attitudes of thé courts, and attituaes.of the people

in general toward land use patterns and the control of those patterns.
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Figure 1-1

OVERVIEW OF STUDY

Pfogram Goalé

‘1. Farmland retention
2. Open space
preservation

Y

i

Characteristics of Land
Use Control Programs

1, Point of attack:
direct or indirect

2. Complexity
3. Cost
4. Certainty

Urbanization and
Population
Decentralization

A

Factors External to Land

Use Control Programs

1. Land market forces
2. Attitudes of court
3. Popular attitudes
4. Viability of

w

Changes in Land Use

1. Conversion of land to
urban uses '

2. Idling of farmland

3. Changes in type of
agriculture

J

agriculture

Programs Studied are:
Purchase of development rights
Purchase and subsequent lease

with restrictions

Purchase and subsequent sale

"~ with restrictions
Exercise of right to preempt
Inverse condemnation
Exclusive farm use zoning
Transfer of development rights
Development permit systems

Differential assessment for
property tax

Differential assessment for
federal estate or state
income tax

Capital gains tax on land

Agricultural districting
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L&nd:usévcontrOLS aré'intrbducedvin:the hope ot aitering
 H‘thg pattern_of changés}in‘land’use resuiting trom urbanization
‘and pophl&fion,deCeﬁtralizatidn. The goais behiﬁa this intervention,
,féfmland retention and open space pfeserﬁation, are shown as | |
affecting the‘chgfacteristics ot the Land use program..

Thé results of a land nse“program--its'effeéts upon the
llandscape-;must be measured égaihst é number ot criteria. It
is mo¢e'fhan Simply a question of the quanEity'of_1and protected;
'Firét; to what extent can the’mainteﬁance or preservatidn be
ascribed ﬁo the program rather than to other operattye-detqrs?
Increased priceés tor tarm products or a recession in theihousing
market both have contributed to a slowing ot the loss bf_agficul;
tﬁral"land in some localities; for example, and these must be
considered along with land use don;rols}

‘Second,‘GVefy:acre retainéd in the desired use may not be
of the saﬁé value, ‘Some farmland has bettet}sdil th#n others,

’aﬁd some ié'bﬁtfefgd from urban or suburban development while other
vfarmlahd’ié'b;oken up by such development. Some land is of

greétef aesthetic importance than other iand, and some land is’
closer to urban centers so that its 1andscapé value can be en-

‘ joyéd by more urban people. In short, qu#lity of lénq and loca-
tion make a différeﬁce to the value which can be ascribedﬂto

retaining an acre of land.



-8-
Third, the permanence of the retention should be considered.
 One type ot lana use control might be expected to be relatively
. iong lasting, another type might be designed to be a stopgap
measure, and a third might be subject more than others to
éolitical attack and possible change over the years.
' Number of acres, then, must be iﬁterpreted with care as

8 measure of program effectiveness. We have neither the analytic
tframework nor ‘the' data to take accountof all the qualitications |
listed above, to say nothing of many other qualifications which
might be relevant. 1In fact, it is nearly impossible to estimate
how much tarmlana or open space was 'savea" from conversion or
idling due to 2 land use program. The programs are too new and
ﬁhe’data too scarce. However, it is possible to identity the
weak and strong points of a program with particular character-
istics thnt bear upon how much open space can be preserved or
farmland retained under the intluence of urban pressures. It
is this identitication of progfdm characteristics that we shall
set as our goal. From this analysis, then, we should be able to
say in a general way what types of programs are more likely fo
be effective under certain conditions than otheré in preserving
open space or retaining tarmland.

The organization of this report follows that of Figure 1-1.

We begin in Chapter II by reviewing the nature of the problem, the
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bfprOBlgm being the'conmer;ion of land trom tutal to'urﬁgn uses,

thg idling offfarmlahd.due to urban pressures,.and the‘changes in
'tégticultural activity,dueité the pressures of urb#nizationf' Be- -
. ¢aus¢ of the avaiLability-Of ddta,wé are torced to concentrate
.xon'fmrmtand and can give'telativély 1ittle,atteﬁtion to other types
'mf’opgn Space in this chaptet. This is not sosevere a short- |
cbmiqg as one might at first think, though, since many changes.

in the landascape occur on agricUlturallland:ana sincéAso.many
“land usé.ptograms'are oriented towatd farmlanu retention.}

In Chapter III we summarize the factors affecting changes .
in‘the 1andscape external to land use controls such as the lana
market end the viability of agriculture.

A détailed discﬁséion ot?éath.of twelve types of land.
'j use controls is presentedAin Chapter IV with case stuaies qt
-attual exéeriences, insofat as there may be actual experiences
withzéoméAof’the controls, Seven of tﬁe controls atfect land use
tdirectly without any intermediary'steps required::

Purchase of development rights

Purchase ana subsequent lease or sale with
restrictions

Exercise of the right to preempt

Inverse condemnation

Exclusive farm or rural use zoning

Transter of development rights
Deveiopment permit systems
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Four of the coﬁtrols are designed to affect land use changes in-
directly through incentives:‘

Differegﬁial assessment for property tax

Differential valuation for Federal estate and

_ state inheritance taxes

~Capital gains tax on land

Agricultural districting
Then in Chaptef V an analysis of major characteristics pertaining
to the enactment or 1mp1ementation of land use controls is carried
out:. costs, complexity, and certainty are given particular atten-
tion.

The potential effectiveness of various land use controls is
‘assessed in Chapter VI. In this assessment, we dréw together the
processes of urbanization and population decentralization, factors
exogénous to the land use control programs, and the characteristics
of thevlahd use controls relevant to enactment and implementation
to evaluate the potential effectiveness of different kinds of con-
trols. As preQiously noted,vit is not possible to present a de-
~ finitive evaluation of any of the controls -- they have not been
in effect long enough and in most cases it is not éven possible to
obtain quantitative information on the extent to which land in the

program has withstood the pressures of nearby urbanization. All

we can do is assess potential effectiveness at this point.
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Chapter TL . _
THE NATURE OF THE PROBLEM

The growth and rearraﬁgement of the.population across the
nation constitutés a primary force affecting the declineiqf co@pet-
'itiQely productive farmlandlvthe intrusion'ofjurbanizatipg into for-
est_land,'the development of wetlands, and in general, ¢banging the
appearancé of the American landscape. Broadly speaking,bthe ur-
ban, suburban, and exurban development accompanying these_popu-
lation changés produces two types of effects upon‘the_landscapé:
direct effects--those which cause the use of the land to be changed
 from rural to urban, and indirect effects~-those which cause rural
landowners to feel uncertain about thecontinued ruralness of their
locality and consequently to begin altering their‘lAnd use prac-
tices in response to this uncertainty without actgally converting
the lénd to urban uses.

Our analysis of these problems concentrates primarily:upon
agricuitural land for five reasons. First, the obvious importance
of food’prbduction éreas for the long run well-being of,fhe na-
tion and the world has madevtheir continued viability the subject
of public concern; Second, this is the only type of land use for
which extensive data are avaiiable and for which a number of pre-
vious studies have been done concerning the effects of urbanization.
Third, agricultural activities cover about one-third of the nation's

land (excluding Alaska) and many of the nation's urban centers are
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located in important agricultural‘regions. And fourth, agricul-
tural activities experience a‘number of indirect effects from
urbanization which are not felt in other types of land uses. This
is not to slight the importance of urbanizatién on forest land,
wetlands, desert, or other landscapes, but there is simply less

information available about them on which to draw any conclusions.

A. The Direct Effects of Urbanization

The direct effects of urbanization on the rural landscape are
the conversions of land from rural to urban uses. These effects
may be brought‘about by increases in population in a particular
region such as in the rapidly grewing Phoenix metropolitan area,
by decentralization of population ffom a metropolitan core as ié
occurripg a;dund many declining cities in the Northeast, or by
scattered development in nonmetropolitan areas, including second
homes, as has recently been occurring over much of thé country
(Beale; Beale and Fuguitt, Vining and Strauss, and Zelinsky, et al.) Thus,
the conversion of land to urban uses may be associafed with re-
gional growth, decentralization of the population into the suburbs
‘and exurbs, and the revival of growth in nbnmetropolitan areas of
the country.

These development processes can be characterized in terms of
the types of land that are converted to urban uses: for example,

we may express the direct effects of urbanization in terms of the
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! cqnversioﬁ3of land classified by its previous use--cropland;
'lpasture or rangeland, WOodlana,‘ﬁetlands; old fields, or'other
:"vaeant" land. Or we mey.characterize.the conversion pfocesses

in terms'of»the physical characteristics of the land being cen;

: yerfed. of the varlouS'waysvof doing so, the most wldelybavailable
useful information is that of soil capsbility,elasses developed

by the Seil Conservation Service for usein.erosionvcontrol. [Spil:

Conservation Service, Conservation Needs Inventory.] These cap-

. abtlity; classes take into aecounp slope, drainage, soil depth,
~and thevlike,. Capability Classes I and II, which have the least
limitations for agricdltpral use (Cless I has n0 limitetions) al so
are often quite sﬁltable'for development since'they are flat and
well dfained‘(but mey have other limitations for development).

It should be notéd that soils Of‘capsbility Classes I and II are
not neeessa;ily fhe_besslsoils for agriculture,.iﬁ the sense that‘
they are the most brqducpive,but the Soil.Cdnservatipn Serﬁise
has noted that Classes I and Il}are‘almost always.among the most
productive soils, Which iﬁclude some capability Class III soils

as well. For lack of a better term, Vwe shall call s01ls in cap-
l abllity Classes I and II "prlme throughout this report,~receg-

nizing that prime means dlfferent things to different people.1

We shall now turn to a discussion of the conversion of rural

land to urban or built-up'uses at three levels of analysis: na-

1See Raup (1976) for a more complete discussion of the concept of”
"prime" land.
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tional, regional, and local. The nature of the effects of ﬁr—
. banization on rural areas is different at these different scales,
the national being more than the aggregate of local problems and
local problems reflecting different concerﬁs than the national

issues.

1. The National Perspective

The overall pattern of population and population growth in
relation to the location of the soils in capébility Classes I and
II'(pfime soils) throughout the nation can be seen in Figures 2-1
.~ and 2-2.1 The best land is in the Middle‘West where population
denéitY‘varies from very low to vefy high and where populatioh
growth varies greatly as well. There is aiso a nbticeable bias
of population toward areas with better soils as one might expect,
but the bias is certainly not everywhere present nor overwhelming
wheré it does occur. We now turn to a closer examination of pop-
ulation pressure on rural lahd and the subcétegories of farmland,

cropland,-and prime land at the national level.

There are few nationwide estimates of conversion of rural
land to urban uses from which to gain a perspective of the magni-

tude of the urbanization processes. One source of information is

the Conservation Needs Inventories (CNI) for 1958 and 1967 which

l"'I'_he production of Figures 2-1 and 2-2 was funded in part by
NSF Grant SOC-76-04821 to Daniel R. Vining.
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includes estimates of urban and built up land1 that is not
federally>owned. ‘These data are based on site inspections of
randomly sampled plots of 100 or 160 acres constituting a 2%
random sample of nonfederal land in each county. Cpmparing the
two inventories, the annual conversion of all rural land té urban
uses between 1958 and 1967 is around 1.1 million acres per year.
Assuming these cqnversions took place in proportion tovthe amount
of land in farms, cropland, and prime land, about half the con;
version took place on farmland, about oﬁe-third took placg_on
cropland and 30% took place on‘soil capability Classes I and II.
See Table 21,

A more recent estimate made by the Soil Conservatioﬁ Service
for the period;1967’to 1975 using 6000 of the sample plots from

the 1967 Conservation Needs Inventory gives a dramatically dif-

1The Conservation Needs Inventory defines urban and built-up areas
as follows: 'includes cities, villages, and other built-up areas
of more than 10 acres each in size, industrial sites, railroads,
roads, cemeteries, airports, golf courses, shooting ranges, in-
stitutional and public administrative sites, and similar types of
areas. This separation will not necessarily include all land in-
side city and village limits, and will include some land outside
of such limits. Area of nonfarm rural residences less than 10
acres in size are accounted for as other land not in farms and-
are not included in urban and built-up areas."
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~ ferent picture. [Diderikson_and'Sampson,Potential:erpland'Study].
It indiéatés that'ébout two miilion acres.of‘rural,lénd are converted
to urban uses annuaily, about half of which. comes from a combination
of»crbpland,vpastufe and range, 30% from cropland itsélf, and abouﬁ_
38% from soil capability Classes I énd IT (last row Table 2-1),

’ Becaﬁse of the total amounts.of»rural landvlost aécording to
the two Soil Conservation estimates are so'strikihgly different, one
is ied to believe that one estimate is in error or that there has been
g_dfasfic change in the pattern df urban development after~196Z,'::
perhéps réflecting the revival of population growth in many ﬁonmetrof
politan counties which occured in the 1970'sv[Bea1e, Beale -and Fug-
uitt, Vining_énd Strauss]. .To attempt to’resolve this'issue; we made .
an independent set of estimates Qf conversion qf'rural‘lahd betwéen
_1960'aﬁd-1970 and between 1970 and 1974 using data from soﬁrces_other

than the Conservation Needs Inventory.

As thé bésié for making estimates of the conversion of land to
urban uses, we dompiled 1and use data for SOFéounties in the eastern
half of the United States from various local and regional studies.
These counties were selected because they are in urban regions or
ﬁery urban states and because they were the only reliable‘sources
using information from about 1970 that we were able to locate after
writing to regional planning agencies all ovef the cbuntry.

The percent of land in urban uses (residential, commercial, industrial,
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transportation, institutional, and.recreational)1 was estimated
as a function of population density in 1970 (for 41 of the coun-’
ties) and as a function of housing units per square mile in 1970
(for 46 of the counties) using ordinary least squares regression
analysis. The results are shown in Figures 2-3 and 2-4. Housing
density is a more useful predictor of percent of land in urban uses
than population density--especially for many counties which are ex-
periencing'population losses from old central cities but are none-
theless undergbing suburbanization processes, the full extent of which
would not be captured by looking solely at population changes in the.
county during that time period. For the period 1970 to 1974, the only
estimates of urbanization pressures are those of population chaqges,
80 we cannot make use of the housing density- percent urban land
relationship for data after 1970; we must use the population density-
percent urban land relationship instead.

From the graphs it is apparent that the proportion of land
ih any county classified as urban increases at a decreasing rate
as population density or housing density increases. Thus, in

counties with lower population or housing densities,population

1Ddubtless_there will be minor discrepancies between the CNI de-
finition of urban and built-up and these various regional and
local estimates of land in the urban uses defined here.
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Flgure 2-3

URBAN LAND REQUIREMENTS AS A FUNCTION OF. POPULATION
DENSITY AT THE COUNTY LEVEL
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Figure 2-4

URBAN LAND REQUIREMENTS AS A FUNCTION OF HOUSING
DENSITY AT THE COUNTY LEVEL

Percent Urban = 0.708(HUDN70)0'617
R? = 0.87 N = 46
¥ T T . Y T T
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Housing Units Per Square Mile
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growth can replace rural ﬁseé of the iand at é higher rate than
such densities might at firét suggest. This is because of the
lower densities of nonmetropolitan devélopment and.becaUSe of the
neceséity of installing infrastructure such aé roads before very

much urban development can occur,

By calculating the estimated percent of land in urban uses
_as a fﬁnction of'housing dénsity for all metropolitaﬁ counties in
tﬁe U;S. using the relationship described above for 1960 and 1970
. (ife., by assuming, 1) that the'percent urban - housing densit;
relatioﬁship applies to all counties, and 2).that it'applies to
both'l96d and 1970, a pair of simplifying assumptions) we can
make crude estimates of the annual conversion of land from rural
to ufbanruses; ‘Fbr nonmetrOpolitan counties we estimated the
total‘rural land converted to urban uses (excluding rural trans-
portation).byvmultiplying the average acreage of rural land
cdﬁvérted't& urﬁan uses per housing unit built in metrppolitan
counties times the number of housing units built per year during

1960-1970 in nonmetropolitan counties.

The results of these calculations are summarized in Table 2-1.

The total conversion figures are fairly close to those obtained.

1This may'undéfstate conversion of rural land because nonmetro-
politan development is typically more land extensive than me-
tropolitan development.
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by using the Conservation Needs Inventory for 1968 to 1967, al-
beit slightly smaller. |

As a second part of our independent estimates of conversion
of land to urban uses, we applied the percent urban - population
density relationship to all counties for 1960, 1970, and 1974 and
cdmputed the annual changes in built-up land. It should be noted
that this method underestimates the conversion of land to urban
uses.since it does not completely account for suburbanization in
counties where there are declining populations in central cit;es
or other»oldgr developed areas. However,; the annual rate of con-
versioh»after 1970 is certainly nothing like the doubling obtained
by the Soil Conservation Service for the period 1967 to 1974 in
comparison to 1958 to 1967; our‘estimate of the annual acreage built
up between 1960 and 1970 is 444,000 acres and between 1970 and
1974 1s 522,000 acres. Thus, even though we can document the re-
vival of population growth in many nonmetrppolitan counties in the
1970's_we still cannot account for the drastic difference between

the Conservation Needs Inventory estimates for 1958 to 1967 and

‘the study by the Soil Conservation Service for the period 1967 to
1974. The source of this difference remains an unanswered ques-
tion.

Is the national pattern of rural land conversion something

to be concerned about? At this level of analysis, the question
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vreallybbeedmés one of'whether‘urbaniéation fhreaténs_our natural
~resource basé. Alfhbﬁgh.séﬁé forestry activities are being in-
vaded by urban development, most,reSearch has beeﬁ cﬁncentrated
.oﬁ the.agriculturél bése of the nation;‘especially.the development
|  ’§£ primé férmland. |

John fraser Hart [19761 has estimatéd that by the year 2000
:ﬁ§ more Ehan about 4% of the nation's land will be in urban uses;
indeed whether we look at all rural land, farmland, of crobland,
assuming,fﬁe present rates of conversion, it is unlikely that.more
than 4%'of.the current land in any ofvthese categories (including
_Aiaska in the base) would be deQeloped, See Table 2-2," Thus, wé

will not be experiencing wall to wall urbanization.

However? thefe_are ‘ questions concernihg'the quality of
the land that is being coﬁverted to urban uses and the nation's
ability to replace ;ropland'or prime cropland that is converted =
to urban uses. There is a clear bias of metropolitan dévelqpment

toward counties with .bgt,t.efﬁ.SOiIS- ~ See Table 2-3 and -

compare columns 4 and 5 and columns 6 and 7. The same kind of
picture can be obtained from looking at the bias of prime land
toward those counties lying largely within 50 milés 6f one of the
one hundred largest urbanized areas in the conterminous United

States (Columns 2 and 4 in Table 2}4 and Figure 2-5).
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Despite this locational bias of métrop&litan areas, at the
current rates of conversion the proportion of the stock of the
best soils to be converted to urban uses by the year 2000 is
~likely to bé under SZ'(Table 2-2). 1Indeed, the correlations be-
tween annual SEEEE of population growth and percent of land in
soil capability Classes I and II (using counties as the unit of
observation) are close to zero‘or slightly negative for the periods
1960-1970‘and 1970-1974 (Table 2-5). This shows N0 bias of popu-
lation growth rates toward counties with the better soiis but it

does not mean that the better soils are not being built upon.

Can the cropland and prime cropland that is being déveloped
for urban uses be replaced at reasonable cost by other lands?
This is an important question in light of recent ciimatic con-
ditions and increasing world demand for food. Although many
people minimize the effect of climatic changes on American agri-
cultural output,; others such as Schneider have argued that there
is growing evidence of greater climatic variability from year to
year in the entire nation and a noticeable cooling of the eastern
half'of the United States. Thus, increases in agricultural output
in the future that are based on extrapolations of past years,
which were ﬁnusually favorable for ébntinuously high output, will
be far too optimistic. We need a '"Genesis Stratégy”,‘Schneider's

argument goes, of storing agricultural output from good years to
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Table 2-5

CORRELATIONS BETWEEN ANNUAL RATES OF POPULATION GROWTH AND

PERCENTAGE PRIME AGRICULTURAL LAND*

Census Region

New England :
Middle Atlantic

~ East North Central
_ West North Central
'South‘Atlantic

East South Central

- West Soﬁth‘Central
Mountain
. Pacific

Nation

1960-1970 and 1970-1974

No. of Counties

1960-1970 19701974
.094 -.010 63
.088 .056 150
078 =345 436
-.115 -.270 619
-.167 -.179 552
.161 -.034 364
.037 -.015 470
-.103  -.150 278
.232. -.115 133
-.072 -.233 3065

: Unit of observation is county; Rhode Island Alaska, and Hawaii

excluded
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tide us over through bad years which will inevitably océur as
they did followihg the seven years of good harvest described in
thé Book of Genesis.

Besides increasing variability in.climate and increasing
world demands for food we are also likely to be faced with bind-
ing energy and fertilizer constraints on the agricultural indus-
try which may have the effect of lowering crop yields in the
future. Thus, it can be argued that we need the abilify to repléce
cropland and prime cropland that becomes urbanized with land that is
not now in cropland.

This ability is summarized in Table 2-2, which shows that our
national reserve of potential cropland and potential prime cropland
(Diderikson ‘and Sampson) will be used up rather quickly over the next
fifty or more years if cropland and prime cropland are brought into
production at the same rate that current cropland or prime land is
converted to urban uses.

In conclusion at the national level, the major problem
associated with conversion of rural land to urban uses appears to be
the long-term loss of future agricultural potential under éonditions
of poorer climate or great pressure upon American agriculture to
suéply foréign food needs. The problem is certainly not the devel-

ment of even a moderate proportion of our land base
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' .or cropland base; it is rather the effect on our food and fiber
production fifty years from now under unfavorable but not far-

fetched world-wide conditions.

‘2.5:RggiOnal'Perspectives

Thé conveféion of rural land to urban uses is not a unifdrm
‘procesé acfoss the whole country. There are regional variations
in hbusing’style, topog;aphy; and urbaﬁ pressures that contribﬁte
to differences in rates ofwéonversion as well as to-regibnal}mag-‘
" nitudes of conveféion; Thére aré two issues tﬁét pafticularly
interest us heré: 1) the acreage of urban land used per dew
;pérsoh in différgnt fggions,.and 2) ﬁhe type of land converted
to urban.uses -- i;e., the presence of biases toward conversion
of farmland or forest land, for instance. Our sources:on-such_
information are scattered;so it is not.possible to present a com-
_prehenéiveipverview of the major issues by region of the U.S. At
best, we can addreSs the issﬁes partially for a number of over-

lapping and not completely exhaustive sets of regions.

With regard to the acreage of land used per additional person

for urban development, Table 2-6 summarizes several regional studies
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"L-fhc1Uding thevfesulté from new-wprkgin this stﬁdy.1
It is éviden;-that there is a g;eat-variation in the acreage
o ‘.of rural land.cohverted'to urban uses per person gained in pop-
A:ulation from one part of the country to another This can be
explained by both differences in style of development and the o
amount of.inf:astructure and other develOPment needed (more will
. be.needéd pér new‘pérsonvin_low aensity_counties than in high
density counties;as we sawvwhen éxamining.the relationships be-
‘ tweenléopulation or housing unit density and percent of land in

urban uses).

There is alsd a gréat deal of variation in the acreage of =
farmland COnvertedbtorurban uses pér person gained. One-possible
cause of a bias'of devélopﬁent toward farmland, especially crop-
| lénd, ié that in areas where there is littlevothér flat, cleared
‘land on which developmenﬁ-can take place'cropland becomes a prime
target. To.investigate thié question‘we employed the land use
data compiled for Massachusetts by MacConnell for 1950-1 to 1970-1

and for the 26 towns in Massachusetts for which Foster constructed

1For the Northeast region and the Cash Grain East (the . U.S. corn
belt) region the conversion of rural land was determined using

the relationship between percent of land in urban uses. and change
in housing unit density described in the previous section. Changes
in farmland were calculated assuming that farmland was converted
to urban uses in proportion to its percent of all land in the re-
levant counties. The Massachusetts methods and results will be
described in more detail later on.
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transition matrices of land uses for the same time period. Table
2-7 shows the bias toward conversion of farmland'as opposed to
forest or idle land in the 26 towns studied by Foster. The 1ikli-
hood of conversion to urban uses is the ratio of the proportion of
rural land of a given type converted to urban uses divided by the
proportion of all land in the study area of a given type. Develop-
ment occurs more frequently on agricultural land and idle land than
on forest land, which tends to be hillier in Massachusetts. Agri-
cultural iand and urbanization both tend to occur in valleys and
lowlands, and so the threat of urbanization to agriculture is quite
concentrated in these 26 towns.

Foster's 26 towns are not representative of the state, however;
they tend to be located in the more rural parts of Massachusetts
where soil - quality data were available to Foster. To estimate
the loss of agricultural land, idle land, and forest land in the
entire state it was necessary to adjust the conversion of rural
land per additional person for each category of rural land
by the same scaling factdr_so that the total of all rural land
converted per person gained for tﬁe entire state equals that in-
ferred from MacConnell's sample data on rural land loss. Highly ur-
banized towns are not included in thQICalculations nor are they
includea in Table 2-8. These towns arejalready built up and include

older cities and suburbs. As expected the table reveals both a
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Table 2- 7

CONVERSION OF RURAL LAND TO URBAN USES IN 26 TOWNS
IN MASSACHUSETTS 1951-1971

Land Use
All Rural Land*
Active Agriculture

Intensive

" "Extensive

" Idle Land
Forest Land

0.246%%

[¢9)
~ Acres - :
“Converted 2y = (4)
to Urban  Percent of o Likelihood
Uses Per Rural Land (3) of Conver-
Net Addi- Area Con- Percent sion to
tional ~verted to. of Rural  Urban Uses
Person, Urban Uses Land Area 1951-1971
1951-1971  1951-1971 in 1951 ((2) (3))
- 0.386 100.0 100.0 1.0
0.114 29.6 17.3 1.7.
0.059 15.3 9.1 1.7
0.055 14,2 . 8.2 1.7
0.026 6.7 5.3 1.3
63.7 7.4

0.8

* Includes all land area except land in urban uses and "other” 1and

uses.

_**Calculated by subtracting actively farmed land and idle land con-
verted to urban uses per person gained (from Foster) from all rural
land converted to urban uses per person gained (from MacConnell

(1975)). -

Source: Foster
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Table 2-8

CONVERSION OF RURAL LAND TO URBAN USES
ESTIMATED FOR MASSACHUSETTS, 1951-1971%

~Forest Land

* Includes all towns except
banized in 1951.

(1)
Acres Con-
verted to
Urban Uses (2) ()
- Per Net Average Annual Loss to Urban
Additional Loss to Urban  Uses, 1951-1971,
: Person, Uses, 1951-1971 As a Percent of
Land Use 1951-1971 (Acres) the 1951 Base
All Rural Land 0.280 15,729 7.8
Active Agri-
culture - 0.083%% 4,662 13.1
Intensive 0.043%* 2,415 12.3
Extensive 0.040%%* 2,247 14.0
Idle Land 0.019%* 1,067 8.2
0.178%* 9,999 6.6

those which were already highly ur-

*% Calculated by multiplying each of the rural land use coefficients

for the 26 sample towns (Table 2-7, col. 1) by the ratio of rural

land urbanized per capita in the state to rural land urbanized
per capita in the 26 sample towns (0.280--0.386).

Source: Foster
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rather large ﬁagnitude and’pfoportion of agricultural land being
converted to urban uses over the twenty years between 1950 ahd
il970."

' Oné.region.deserving-of'SpeciAI.attention is the-State of.
Caiiforni#, whicﬁ has been.gfowing in population at an averagé
,anﬁual rate of 2.7% in fhe.1960's and 1.2% between 1970_and 1974.
”This rapidly urbanizing state rankS'first in the value of agfi-
cultural production ($7,366,364,000 in 1974) and ﬁhere is a
strbng<bias for develépment to occur'on agricultural‘land —- the
lﬁnd in small valleys and in the Central Valley. For example;
Zeimetz,'g£ gl., founﬂ-thatvbetween 1956 and 1963, 70.1%'of thé
~ urban development.in Santé Clara and Santa Cruz Counties oécurred
on cropland,»which éonstituted only 16.3% of the land érea of thé
 countie& Thus,.there is the potential for intensive‘qonfliCt
between urbanization and;agricultural.aqtivities in‘this important
agricultural state.

California's great'agrigultural-productivityVis.based upon
irfigation; In’1969, 827 of all groplénd harvested was irriga#ed
(some 6,195,000 acres according_;d the Census of Agriculture).
Not t00usur§risingly,‘though, there is a strong association between
loéal declines in irrigated c;oplénd harvested between 1959 gnd‘
1969 and density of housiﬁé units buiit between'l960 and_1970,.

suggesting that urbanization is intruding upon the State's agri-
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cultural potential. See Figures 2-6 and 2-7. Yet in the 1960's
irrigated cropland harvested statewide dropped only slightly from
6,217,000 acres in 1959 to 6,195,000 acres in 1969, indicating
that farmers were able to expand irrigation suff;ciéntly to offset
urban encroachment upon irrigated farmland. Now with the severe
drought situation and other demands on water sources in California
it is unlikely that irrigation can continue to spread as urbani-

~ zation expands -- indeed we might even expect irrigated acreage

to decrease as water becomes scarcer and scarcer -and concomitantly
we would then expect California's preeminent position in supplying
the nation with fruits, nuts, vegetables, gfains,‘cotton, and
other agricultural products to be imperiled. Urban development

- of irrigated farmland can only exacerbate these circumstances.

For the state as a whole, the méghitude of conversion of the
best agricultural land between 1970 and 1985 has been projected
by the California Office of Planning and Research to run about
41,380/a¢res per year. This includes all land in soil capability
Classes 1 and’II (which is largely irrigatéd) plus other cropland
grossing $200_per acre or more per year or land with an annual
carrying capaéity of one animal unit or more per acre per year.
This projection was made‘by aftempting to define urban gfowth

boundaries for all cities with~§opulat16ns greater than 50,000 in
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Figure 2-6

LOCATION OF CROPLAND, 1967 AND
POPULATION GROWTH, 1960 - 1974,
| IN CALIFORNIA

R o

, CCD% F———— Mostiy cropland

-

Irrigated cropland

I}’ ‘ ‘ Urbanized areas

One dot equals 2500 Person increase

o g VAR in population

|
|
i
!E -\q
‘ | a>.m..
A
. A
)
A
50 0 50 100 150 - - ®
Miles g - f‘i

SOURGES: National Atias of the United States, US Census of Population, 1960 and 1970, and Current
Population Reports, 1878. .
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Figure 2-7

THE RELATIONSHIP BETWEEN URBANIZATION AND THE LOSS OF
IRRIGATED CROPLAND HARVESTED DURING 1959-1969
FOR 20 METROPOLITAN COUNTIES IN CALIFORNIA

i %A IRR CROP HAR = 28.091
-13.315 1n(AHUDN)
*soLANO R2 = ,83 N = 20
-
RIVERSIDE
®
®SAN MATEO
®
Estimated Regression Line
[ ]
*ALAMEDA
o
ORANGE®
. T T T T T L
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Number of Housing Units Built per Square Mile, 1960-1970
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l970_and estimaﬁiﬁg the_volume of thétbéséﬁfafmland required for
urban devélopment. | -

At tﬁe present-time,vour fegionél pergpegtives on the direct
L effecﬁs'of urbanization on rural landscapes are quité limited and
unsyétem&tié.. It is aifficult to put tégether a coherent picture,
Obviously?-fhere aré‘significant regional differencgs in the mag-
nitude and natufelof urban.dévelopment;of_rural lands, Bﬁt we»cah
do no more than highlight é few scattered instances of these dif-
'ferencés; Massdéhusefts' and California's‘ekperiences, for example,
are-ceftainly only partly applicable to othervstates which do:not
have.theirough, costly-to-build upon, terrain that encourageé déé

velopment of agricultural lands there.

3. Local Perspegtivés..

At the subcounty 1eve1; the most remarkaBle feature of the
urbanizafion process is its great dispersion over the landscape.
Urban development proceeds by scatteration and some infilling
rathér than by acéretion contiguouseto past development. This

- process may be,éeen in Figﬁres 2-8 and 2-9,which show parts of

'H Anpka and Dakota Counties near the cities of Minneapolis and St.
Paul, Minnesota. The éhanges in land uéeé bétween 1968 and 1975
for these two areas are summarized inTables 2-9 and 2-10, which
show the percent éf landvin the category in row i in 1967 that was

in the category in column j in 1975. Note that in Dakota County
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‘Figure 2-8

BUILT UP LAND IN ANOKA COUNTY, MINNESOTA

:M%T,‘wﬁ'a,g%s

Buiit up before
- ' I ~Anoka and
1867 Henrnepin County
(part)
1 0 1 2 3 j Minneapolis
Y - B e reeT e Saunt Faul
k to 1975 Miles




“45a
Figure 2-9
BUILT UP LAND IN DAKOTA COUNTY, MINNESOTA

‘Minneapolis
Saint Padl

Dakota County |
(part) !

|~ Built up before 1967

\\\ Built up 1967
NN\ to 1975
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there is a slight preference for fesidential development to
occur in wooded areas (that are often adj;cent to lakes) but
little differences in the matrix for all soils as compared with |
the matrix for prime soils only. 1In both counties, land develop-

ment is proceeding at a moderately rapid pace.

The scatteration of urban development at the local level
brings about a number of indirect effects which will be discussed
in the next section. But it is apparent that a relatively small
amount of rural land converted to urban uses by this process will
drastically alter the appearance of the landscape, making formerly
‘rural areas neither truly rural nor truly urban. Although the
‘visual effects of suburban and exurban land uses may be Qery |
apparent driving along any road, much undeveloped land may
remain. TFrom the local perspectivé then, we can see that,it is:
“not necessarily the volume of conversion 6f farmland, woodlands,
or other comp§nents of the rural landscape to urban uses as an
absolute acreage that matters, but rather the dispersal of this
development over the landscape, The visual effects are thus another

of the ''costs of sprawl.'

Using data gathered by William MacConnell and his associates
for Massachusetts for 1950-1 and 1970-1, it is possible to get
some idea of the extent of urban intrusions into rural landscapes.

Figure 2-10 shows those towns in Massachusetts where less. than 10%
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of the land was in urban uses-iﬁ'1950-l and where more than 10%
of the land was in urban uses in 1970-1. Although this is but
a rough‘indicator it suggests that urban uses of the land are dis-
persing over the Massachusetts landscape. (Of course, one should
not assume Massachusetts' experience holds for all parts of the

country -- Massachusetts is a very urban state.)

4. Conclusions

It is apparent that the consequences of the expansion of ur-
ban development are different when viewed from the national, re-
gional, and local perspectiveé. In contrast to the long term
cohversion of farmland as a proportion of potential cropland at
the national level fhe dominant local issue is the change in the
character of the landscape from rural to something neither rural
nor urban as development disperses over the landscape. At the
regional level, the severity of urban development varies spatially
as seen in the Massachusetts and California examples. The threat
of_urbanization falls most heavily on agricultural land, and in
California this may add to that state's difficulties in maintain-

-ing its high level of agricultural production.

B. Indirect Effects of Urbanization

The expansion of urban development brings with it a variety

of effects and influences which transcend the boundaries of the
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| ‘deve10ped land itself. These effects_ﬁay be Called indirect in
contrast to the direct conversion of land to urban uses. They are
characterized by their inducement of a‘change invattitudes tcward
the future of land use in a particular locality by.rural land
0wners in that locality. Rural nonfarm residents who live in the
| country because they like low den51ty rural 11v1ng may find that
increases in populatlon change the visual and contemplatlve
characteristics of the‘area to the point that it no longer appears
" rural to them. Some may;be.induced to move farther from tnis'ur-
ban influence to regain‘a Sylvan or'agricultural surrounding. In
some areas, forestry operations may be interferred ﬁith‘by urban
expansiom although there is probably more second home speculation
by forestry companies than indirect eff=cts of urbanization inter-
fering w1th foresters (see the»discu331on by Fellmeth for the
California case). As a further example, the effects of land
speculatien have left a lasting mark upon the deserts of New
Mexicc,where,speculators have bulldozed a grid pattern’for future
roads leauing strips of‘sand devoid of bunch érasées; sagebush;
and other desert vegatation and increasing the severityvof'dust
storms. So far, only a negligibleportionof this land has been
built upcn‘or is likeiy tc be built upon. But the rural activity
which seems to fall most'strongly within the sphere of urban in-

fluence is'agriculture and the indirect effects of urbanization
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upon farming will be the subject of much of the remainder of

this chapter.

1. The Nature and Causes of Indirect Effects

Increases in population in rural and semi-rural areas are
the ultimate source of indirect effects. The pattarn of these
increases has shown a remarkable chsnge in the past decade with
the revival of growth in many counties which wer: formerly losing
popuiationv(Beale, and Beale and Fugui;t). Indeed in some states
such as New quk, Massachusetts, and Connecticut the population
hss been deconcentrating from metropolitan areas since the 1960's
and for many more states such as Pennsylvania, Ohio, Georgia,
California; Oregon, and several others, there has been a decon-

centration of population since 1970 (Vining and Strauss).

There are a number of forces at work behind population de-
concentration and rural revivals [Zelinsky et al., Beale]. One
is that prefergnces for low density living have continued to
attract people out of central cities into the suburbs and beyond;
a second-reiated force has been the extension of commuting fields
because of relatively cheap transportatisn and rising incomes.
Third, some rural areas are now gainihg population because retired
individuals‘are moving back to their old home counties or to rural

retirement communities in general. A fourth factor has been the
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rapid growth of-state collegés and universities in nonmetropolitan
areas, which has of course attfacted large numbers of students,
‘féculty; staff, and other pedble. And a fifth factor has been the
relocation and founding of mahufacturing firms on the urban fringe,
in rural areas,or in small cities which may attract workers in

those firms to live in nearby areas.

The increases in population in rural and‘semi-rural areas often
tend to bring with them three types of indifect effects which lead to un-
certainty over the future of that rural area in the mindslof the |
rural residents. First the rural residents -~ farmers and othe;s --
begin'to }oSe their political, economic, and social status in the
communify in which tﬁey live as they become outnumbered by people
with different economic, political,and social interests. One
Hartford County, Connecticut farmer summarized the farﬁ-nonfarm
conflict in values by nofing that "youngkpeoéle have no réspect

(for older farmers) -- moral decay is upon us."

This decline in status leads to the second type of effect --

which may be called spillover effects of urbanization. Among

these are:

a. Regulation by Subhrban residents of farming (and perhaps
other) activities that are deemed nuisances by these new
residents. For exémple, regulations on fertilizer use,
manure disposal, smells, slow-moving farm vehicles on

commuter roads, etc. are imposed so as to accommodate a
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. suburban lifestyle as opbosed to a rural lifestyle.
In addition existing ordinances are being extended to

‘apply to farming in urbanizing areas; in Pocopson

Township, Chester County, Pennsylvania, a long-standing
pfovision limiting noise at night has recently been

applied to farm activity.

Increased taxation to pay for new schools, roads, utili-
ties, énd other services required by new suburban re-
sidents. Farmers and other rural land owners often end
up paying for these services on the basis of the amount
of land they own or front'fbotage rather than on the

basis of how much they use the services.

Destruction of crops or equipment or harrassment of farm
animals by nonfarm residents. Many urban-fringe farmers
complain that they cannot leave farm equipment outdoors
bvefnight for fear of vandalism and many also complain
that tree crops are stolen or that children shoot arrows
at their cows requiring the installation of expensive
fencing to keep people out. Referring to ndnfarm youths,
one Howard County, Maryland farmer rgmérked "It is hard
to live with the (expletive deleted) ... I rented some
land near Laurel and put in a corn crop. Now it's hard
tq ﬁoliée all 600 acres at one time. I would come back
to that field and find litter and motorbike trails and a

lot of trampled ground,"

Use of eminent domain to acquire farmland and other rural
land for public uses aimed at serving the growing non-
rural.population; Roads and reservoirs are two important
categories of public use requiring the rémoval'of land
from farms, sometimes even splitting farms into two mu-

tually inaccessible parts.
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Air pollution damage t6 crops caused by.automobiles
or industrial activity or by residential space heating.

This problem has been well publicized for the‘aree

_around Los Angeles [ Prestbe] but the extent of the prob-

lem is’ difflcult to ascertain.

Disruption of farm infrastructure. While we have found
no evidence that farm suppliers, assemblers of raw farm

products, and other components of farm infrastructure

 have disappeared from urbanizing farm areas, we have

found that farmers face increasing inconvenience as tra-

| ditional farm suppliers begin to accdmmodate'suburban

gardeners rather than commercial farmers. Farmers must
travel farther than before to obtain machinery or repair

services, for instance. Moreover, the urban northeast

~in general has experienced difficulty in obtaining spe-.

cialized‘farm machinery that is routinely shipped to

the major farming areas of the midwest and elsewhere,

‘Diminishing availability of farmland. Aequisition and

rental of farmland are difficult in much of the country
-- hany farmers, both older and younger,'are'in search
of land to expand their farms or to start farming and

the competition is intense,‘driving up land prices or

- rentals. In urbanizing areas there are the further dif-

- ficultites of 1) competing with nonfarmers for purchase

of land and 2) the uncertalnty created by the p0331bllity

X that owners of land rented to farmers will not renew a

lease when a speculative buyer or developer wants to

purchase the land.
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Farmers have exhibited a differential ability to cope with
‘these spillover effects generatea by nearby urbaﬁizétion. Some
 have the managerial ability and the willingness to accqmmodate
- themselves to inconVeniencés created by urbanization. A Hartford
County, Connecticut farmer whom we interviewed worked diligently
at community relations and had estabiished himself as a friend and
employer of many local youths whom other farmers in the area
regarded as quite mischievous. An older farmer in one Chester
County, Pennsylvania family spoke of a changing lifestyle in
general. He observed that the farmers in his area are no longer
1gnorant dirt farmers, using intuition and a gambling Spifit to
succeed. Instead, the farmer today must become an expert in fi-
nancial affairs, in new farm technology, in politics, and in
community relations while still keeping a ldve for the land and

putting in a 16 hour day when the work demands it.

Because taking on a whole new sét of problems created by ur-
ban néighbors feéuires.the‘farmer to be a businessman as>well as
a traditional skillful risk taker there has been a selective
effect on farmers near urbanizing areas. Those farmers who cannot
copé may tend to sell out faster to other farmers who can cope
orbto nonfarmers.

A third indirect effect of urbanization is land speculation.

The potential for rapid appreciation in land value as urban
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;'bresSUres emergé in a rurallor'semi-rural régionzputstitﬁin
'fsight the time-hoﬁofed dfeam of rééping a windfall profit in

the iand_market. Such circumstaQCes méy transform the farmer or
other land dwner'iﬁfo an active speculator if the urban pressures
are stfong enéugh. Conklin and Dymsza have afguéd that such ac-
tive speculation‘causes the‘farmer tO'disinvést‘in his farming
operation.' There is little need to keep up equipment, barns,
soils, draiﬁage,‘feﬁcing, or sqil'conservation.proéédures if
fonélis gbingvto sell out to a\lahd speculator or déveloper.in

the near_future. ‘Thus,,férﬁersvwho feel that ﬁrbgnlpressufes
are strong will be led to idlé_their‘farmLand while waiting for

the speculator or developer to come.

Where urban pressures are weaker but not absent, many farmers
and other rural land o@ners become passive specﬁlators in their
‘land. They_hope to\rgalizé a large capital gain in the value
of ;heir,lapd when they rgtire, and this becomes an important

component of their expectations about the future.

The combiﬁaﬁion of declining status, spillover effects from
urbanization, and.land speculation léad the rural land owner to.
a change in his or hef attitudes about the future of agriculture
or the rural environment in the locality. There are strong and
‘strengthening preséures to force the farmer or other land owner

towafd a feeling of the uncertainty of that rural lifestyle --



what the Blueprint Commission on_the Future of New Jersey Agri-
culture called the impermanence syndreme. In the next section
we shalllexamine the spatial expression of that syndrome giving

special emphasis to the Middle Atlantic Region of the country.

2. Spatial Expression of Indiréct Effects

'The indirect effects‘of urbanization upon the agricultural
landscape vary with the étrengfh of urban pressures. Where these
pressures are strong we find a much more intense effect upon
agriculture -- the idling of farmland. But where they are weaker,
though still present, we findva slow switchover from those types
of agficultural activity requiring heavy, long term investments
to other agricultural activities for which the return on invest-

ment is quicker and the investment not so heavy.

'Intehse,indirect effects, that is the idling of
farmland, are fairly localized. They occur where population
growth‘is strong and where there‘is already a substantial amount
of land in farms, of course. When Small‘extensions of develop-
ment are scattered in relative isolatioh,these effects will
probably be weaker.

To identify the extent of the potential for strong indirect
effects (and cqncomitant direct effects) within a metropolitan
area we examined six counties in the Philadelphia and Syracuse

metropolitan areas for simple-evidence of the potential for con-
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fli¢ts‘between agriculture and tfbanizatidn'at the town or township
1évé1. These counties were among the few fdr Whichvreliable land
ﬁse dafa exist at the towﬁship level. |
’  Aféet some EXperimentatioﬁ, a,potential for éonflict'between .

agriculture and urbanization was-definéd to exist if at least 202>
of land ih'fhe township was in farms_around 1970 and if the township
had either:a)van incfeaée_iﬁ pdpulatibn density, 1960#1970, of 100
persons per square mile (.156 ﬁeréoné-per‘aCre), or b) a population
Jdensipy of af least 640 persons per sduare‘mile;(l person per acre)
in 1970. Tﬁe choice of these criteria for confliqt’afe somewhat
arbitrary,BUtléhanging them slightly alters the resulté only‘slightly.

The resulting mapsvfdf“thg coﬁnties in the Phiiadelphia,ahd
Syracuse metropolitan.areas (Figure 2-11) correspond to one's
general impressions upon driving.fhrough fhe areas. Thé maps
suggest that intense.conflicts'(both directiand indirect) between‘
’agriculturé and urbénization‘are freqﬁenﬁly.localized withiﬁ metro-
politan counties. |

Looking in‘more detaillat_the Philadelphia.metropolitan.area,
Berry estimated the amount of lqu in farms in 1930 that was not:
developed q: no longer being férmed in.1970; this is the amount of
fafmland Eﬁat was permanently idled during 1930-1970. These estimates
were made by township for six of the eightucqﬁnties in the region --
Bucks, Chester, and Delaware Couptiés in Pennsylvania and Camden,

Burlington, and Gloucester Counties in New Jersey. Table 2-11
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Figure 2-11

A. Bucks and Chester Counties, PA.
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| Table 2-11
IDLING OF FARMLAND IN SIX COUNTIES IN THE PHILADELPHIA
METROPOLITAN REGION,* 1930-1970
A, FARMLAND IDLED (Acres)

_197O Pbpulation

Density (persons Percent of Land in Capability Classes I and I1

per acre) 0-9.9  10-19.9 20-49.9 50 + Totals
less than 1.0 60,897 38,711 89,375 46,668 - 235,652
1 or more 22,307 22,551 15,778 1,184 61,820
Totals 83,205 61,262 105,153 ~ 47,851 297,472

B, PERCENT OF FARMLAND IDLED

1970 Population

Demsity (persons Percent of Land in Capability Classes I and II

per acre) 0-9.9  10-19.9  20-49.9 50+  Totals
less than 1.0 35.1 31.2 '26.4 22,6 28.0
1 or more 36.4  37.8 30.9 27.4 35.0
Totals 35.4 33.3 27.0 22.7 29.2 .

- _ | | o ,
Calculated for 167 minor civil divisions in Bucks, Chester, Delaware,
- Burlington, Camden, and Gloucester Counties.

Note: Acreages may not add due to rounding.

Source: Berry,‘l976a.
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reports these estimatés'of the idling of farmlaﬂd7for 167 townships
in the study counties broken down by percent of the land ip the town-
ship in soil capabilityvCIaSSes'I and II and by 1970 population
density. It is apparent that much of the farmland that.was idled
duriﬁg this period'was,id}ed_becégS?miﬁ was rather poor land and uﬁcqmpet~
itivé in the agriéﬂltural‘marketplace. However, in the mére densely
populated areas much of the idling cén be attributed,, ét least in
part, to p;essures’from urbanization. Assﬁming all of the idling of‘
farmland‘in’fowhshiﬁs'Where the 1970 population density was at least
one peréon ﬁer acre was causéd‘by.urbanization, then 35% of the land
in farms.was id1ed_becaﬁse”of\thése urban pfessures. It is probably
true that ufban pressures affected some farmers' décisions in less
denselyvpopulated areas as well”--'perhaps as much as one third of
all the farmland idled in the six counties could be attributed to
urban pfessﬁres, sqme_lO0,000-acres.- o

To estimate fhe magnitude of*idling'of fafmland due to urban
‘pressures in other parts of the country, we émployed a two-step proced-
ure. First, percent change in land in farms in various regions for
the period 1959 to 1969, % LF, was regressed on the change in the
numBef of housiqg units per square mile between 1960 ﬁnd 1970,

HUDN; the pefcentégé of ﬁoanederally owned non-urban iénd in.

soil 'céplabilbity Classes I and II in 1967, SCC 12; the pef;:encag‘e_ »

of farmers over 65 years of age in 1959, OLD; and the.percentage

Is
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' of‘farmcrs who earned a gfoss farm.income of over $40,0001per year
in 1964,:40 f F. The unit of observation was the indiyidual county
and the universe was all such counties classified as metropolitan
'vin 1970 (i.e., SMSA counties) which contained significant agricul-

- tural activity. The most successful formulations were found for the
‘metropolitan counties inlthe cash grain east and in the northeast-
ern parts of the'country.1 See Table 2-12.

The regression equations provide estimates of the loss of farm-
land oue'to direct and indirect urban causesb(which_includes the
idling of farmland due to urbanization as well as the cOnversion of
farmland to urban uses) while holding constant some aspects of the
‘1effects of soil quality, demographic features of the farmlng popula-
tion, and economics of farming operations on the decline of land
in farms.t Thus, che coefficient of AHUDN estimétes the declioe in
lcnd in farms (as a perco?t of farmland in 1959) attributable
to increases in residential development (expressed as a density of

net new housing units),

1The metropolltan counties constituting the northeast are those in
New York, New Jersey, Pennsylvania, eastern Ohio, Michigan, Wis-
consin, and the Duluth, Minnesota SMSA. The metropolltan counties
comprising the cash grain east region are those in : central and
western Ohio (excluding southwestern Ohio), Indiana (excluding
- the Louisville SMSA), the Evansville SMSA in Kentucky, Illinois,
‘Missouri (excluding the Springfield SMSA), Iowa, Minnesota (ex-
cluding the Duluth and Fargo-Moorhead SMSAs), the Topeka SMSA,
and the Nebraska and Kansas parts of the Omaha and Kansas City
SMSA s respectlvely
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Using these régression equations we calcﬁlaté'that about 0.51

écres bf farmland were lost between 1959 and 1969 ‘due to urbani-
 zation per housing unit built in the average county in the éash
grain east'régipn; in the northeast this figure is 0.46 acres of

farmland lost between 1959 and 1969 per housing unit built.

The second step in estimating the‘idling of farmland due to
‘urban pressures requires removing the effect of conversion of
" agricultural land from the regression results. We can accomplish
‘this by Subtfacting from the total loss ofbfarmland the estimates
of conversions obtained from thg.analysis‘of the,direct effects
of urbanizatidn; The difference is an estimate of thé acréage

of farmland idled due to urban pressures.

The result of these calculations shows the following for
the average county in the cash grain east region and in the north-

east region between 1959 and 1969:

Cash Grain East Northeast

Direct Effects

acreage of farmland converted
to urban uses per housing : .
unit builct 0.35 _ - 0.20
Indirect Effects - '
‘acreage of farmland idled due .

to urban pressures per housing

unit built . : 0.16 0.26
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_ _ Cash Grain East Northeast
Indirect: Direct
ratio of farmland idled due
to urban pressures to farm- _
‘land converted to urban uses 0.46 -~ 1.30

‘Thus, it is'evident that a significant quantiéy 6f farmland 1is
‘being idléd due to pressuresvfrdm urbanization but‘that this varies
from region to region when expressed as a prbportion of farmland
cOnvérted to urban uses. - The Philadelphia study reported above
[Berry, 1976] indicated that about 120,000 acres of férmland were
coﬁverted-to‘urban uses,vso the ratio of idling to conversibn was

| around .625 to 0.833; slightly lower than for the average 6puntyA

in the northeast region.

In contrast to the 1qcélized idling of farmland caused by ur-
-ban preésures, changes in the type of farming“attributable'to the
declining status of'férmers, urban épillover.effects, and passive
land speculation are much mbre widespread according to our analysis
of changeé in farming activities between 1950 and 1974 in New

Jersey, New York, and Pennsylvania (Berry, et al.].

- For each of 18 different measures of farming activity in the
133 counties having significant agriculture in New York, New Jersey
and Pennsylvania the relative pefcent changes in activity were

calculated for the periods 1959 to 1969 and 1969 to 1974 using
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. Census of-Agriculture data.l

1The 18 measures of agricultural act1v1ty are:
land in farms (acres)
number of farms
value of agricultural production# ($)
value of machinery ($)
chickens in inventory 3 months old and older (number)
milk cows (number)
cattle and calves other than.milk cows (number)
hogs sold (number)
corn for grain* (bushels)
alfalfa* (dry tons)
wheat (bushels)
soybeans (bushels)
Irish potatoes* (cwt)
vegetables* (acres) _
orchards and vineyards* (acres)
nursery products* (acres) '
cut flowers under glass¥* (square feet)
oats* (bushels)

All figures are for farms with sales over $2,500, excépt those
denoted by * where the 1959 figures are for all farms; data are
from the Census of Agriculture,.

'Thejfelative change between years 1 and 2 for activity X, in county

l )2 is:
i -1 i
o Ry TR (e My )
Where le is the quantity of agricultural‘activity in year 2 in

néoﬁﬁﬁy.i,‘xl is the quantlty of agrlcultural activ1ty in year 1

_ in county i, and M is T X /E X,! where the sums are over all

1,2 1

’ i i
counties in the three state area.

The relative percent change for county i is

1
. R v
M. , = —5-  * 100 which simplifies to
3 X .
1
i
. X
ol 2 .
8] — M 100
1 |



-69-

These éercent changes are relative for each county in that they
are expressed as deviatidns from the rate of éhange for the entire
region for the appropriate time period and activity.

The‘relative changés in peréentage_forﬁ fot each county were
‘ fhén tabul#ted by the folld&ing county pbpulation classes:

'1. Metropolitan Counties

a. Héving a fast growth rate (10% or more) from
1960 to 1970 ‘ ‘

b. Having a slow growth rate (under 10%) from
1960 to 1970

2. Nommetropolitan Counties

a. Having a fast growth rate (10% or more) from
1960 to 1970 '

b. Having a slow growth rate (under 10%) from
1960 to 1970 . o

Those changes in agricultural actiﬁity which vary in a sys-
tematic way with countyvpopulation charadteristics can be iden-
tified uﬁingbthe Kruskal-wallis nonparametric'analysis of variance.
The activities‘that did éxhibit such systematic variationf(i.e.,
those for which the probability that the obserQed pattern of changes
- could have occurred by chance was less than 0,10) afe shown in
Tabie 2-13 along with the medians of the relafive percent changes
observed. |

Two ﬁajdr featurés of agricultural activity in these three
sfates stand out in the analysis: 1) dairying and relatgd ac-

tivities are most sensitive to urbanization and population growth
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and"aré the kinds'ofractivities whicﬁ decline most consistently
in metropoiitan counties and rapidly growing nonmetropolitan
~counties. These aré.the only specific activitiesvwhose relative '
percent changes érevstayistically‘significant. 2) The sensi-
'fivity of various aspects of agricultural'broauction ﬁo.urbaniza—
tioh andApopulation grQth.ovef time is.high1§ unstable. Cniy
‘the relative change in’npmber‘of milk éows remains significantly

related to population growth after 1969.

The impermanence syn&;ome_is probably the cause of this
widespread pattern of‘decline.in dairying and relafed activities
that includes not only;metropolitan'counties But.also rapidly
growing nénmetropolitan counties. Dairying on a larggy;pmmercial
scale requires long term capital investments which, in an aura of
uncertainty about the future of land use in metropolitan or rapid-
- ly growing nommetropolitan coun:ies, are not- deemed pfudent by
farmers. There is little to be gained from making 1arge inyest-
ments in barnms or equipment if one may sell out in a few years to
§Qmeoﬁg whb does not_intenduto use thgse_cgpital investments. Be-
cause the dairy industry .is the major component of agriculture
in the MiddlevAtlantic States, its deq}i@e in urbanizipg areas
causes a relative decline inﬂthe value of agricultural production
as well.. (It should be noted that the decline in milk cows in

the 75 metropolitan and rapidly growing nonmetropolitan counties
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between 1959 and 1974 was from 1,076,894 cows to 751,969 or from
51.5% of all milk con-in the region in 1959 to 48.4% of all milk
cows in the region 1n'1974. Thié‘isAa Eéfﬁerlsmall percentége
decline even thoﬁgh it shows a distinct spatiél pattéfn.)

Thaf fhe'relative éhangé'in«number of‘fafms islmore-negative
iﬁ meffopélitan‘or rapidly.g¥bwing nonmetfdﬁolitén counties may be
explained by the impermanencé sYndrome.also.’ Fafmersbwhd are less
able to cope with new pressurés, new.coﬁmunity relations, etc. may
tend to sell out, andvthdse farmgré wifﬁlthé‘managerial ability to
_éqpe tend toIStéy'and possibly purchése or rent more land and en-
"large their farms. Thus, in metropolitan counties and rapidly grow;
ing:nonmétropolitan counties]farmers'react:selectively to urban-
iﬁ&ﬁced preSsures not presentvin’more remote afeas. And there may-
theﬁ beva‘greater decline in the number of farms iﬁ counties subject
to urbaﬁiZation'pressures.

'Betﬁeen‘l969 and 1974, fhoSe'activities not requiring great in-
.véétments'ahd long time horizons, such as growing corn or alfalfa,
no longgr showed a relative decline in metropolitan and rapidly grow-
ing honmetropolitan countiésvin the Middle Atlantic States. Prob-
ably fhié'change‘Was‘iﬁ fésponse to rapid’prige changes{ Thus, the-
' ré%étive‘décline in some actiyities between 1959 and 1969 was re-
ve?sed in‘thébéérly 1970's.. Whether this Will COntinue into the
future dépendé not only upon continued profitability in fiéld crops

but the intensity of urban pressures as well.
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It is remarkable that»the relative percent change ip‘land»
in farms shows no significant relationship with growth rate and
metropolitan o:_nonmetropolitannaturesof the counties in the
region. The probable.explanation of this is that the pfoportion
of farmland conﬁerted fo urban uses over a five or ten year period
tends to be rather small and that idling of farmland due to urban
pressures is likely to be localized. Counties are sufficiently
. large so that for mosf_of'them, conversion and idling effects

appear as little more than noise in the data.

C. -Con¢lusions

Thé direct effécts“of urbanization, the conversion of land
to urban uses, generally account for'ohly a small percentage of
all land in the United States or in any major region of the -
country. However, there has been a noticeable bias for urban
developﬁeﬁf to take place in areas where the best soils are located
-~ in the MidWest,>in lowland parts of ﬁhe northeast and in the
Valieys Of Califorﬁia, for example. Moreéver, over a long period,
_such‘és fifty years, the conversion processvmay remove sufficient
agricultural land from production so that it wiil'be expensive to
bring an equivalent acreage of high quality reﬁlacement land into
production; to offset this loss of the ability to provide food and

fiber for world demand there is no guarantee of future increased
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yields per acre under less favorable climatic conditions than

were experienced over the past thirty or forty years.

From,allocal perspective, the most notable feature about
the pattern of urbanization is its great diSpersgl throughout
‘ the‘typical metropolitan region. This noncompact configuration
of dévelopment alters the appearance of the landscape rather
drastieally and may strengthen the indirect effects of urbaniza-
tion.

Indirect effects of urbanization resuit in changes in farmers'
attitﬁdes taward'the future of agriculture in regions affected
by urban pressures. At the source of thése changes in attitudes
are the increase in urban, suburban, or exurban.poﬁulations,
concomitant declines in the poli;ical, economic, and social status
of farmers, spillover effects generated by urbanizati@n, and land
specula;iqn. These forces combine to produce localized idling of
_otherwise productive farmland in areas subject to strong urban
pressures and # widespread slow switch-over to types of agricul=-
turél activity requiring shorter term investmeﬁts and more rapid

_returns on investment where these urban pressures are weaker.

The interrelationships among urbanization pressures and di-
‘rect and 1ndirect=effects-upon the agricultural landscape are

xdepicted in Figure 2-12, The Figure also reminds us that not all
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changes in agricultural activities can be attributed to urbaniza-

tion as we shall see in the next chapter.



Chapter 111
FORCES AND INSTITUTIONS INFLUENCING LAND USE

The expansion of urbanizatién and the processes of wider.
population decentfalizaiidn take place in the context of a land
-market and within legal and bolitical cohstraints on the use,
coﬁversion and exchange of land. Intervention in tﬁe operation
of the .land market is a major characterlstlc of some types of
land use controls' thlS intervention may attempt to limit.the
‘types of uses to which partlcular parcels of land may be put or |
it may attempt to‘provide incentives to actors in the land market
to alter the pattern of conversion of land from rural to urban
uses. zTo ﬁndefstané the potential effectiveﬁess of land use con-
troIs; thén, reduires»an underétanding of how the land market |
wérks.éﬁd wﬁat types»of‘cdnstraints upon its operation are in

force and what types of cbnstraints are typically disallowed by

the courts and popular attitudes.

Changes in rural landscapes do not occur solely because of
urbaﬁization pressures, of course. The viability of agriculture
and other rural activities is going to affect the use of the land
and is furthermore going to influeﬁce the effeqtiveness of in-
centives to farmers and others to keep their‘land in rdral uses
and will influenée'legal And populér attitudes towafd éénétfaints

on the use of the land. Thus, it is important to examine the

-77~
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factors which contribute to the viabiLity of agriculture; as
- before, there is too little information available to allow us
to study the viability of other types of rural activities that

are strongly affected by urban pressures.

A,  The Land Market

The most influential set of factors affecting the conversion
of land from rural to urban uses consists of those inherent in
the land market. It is here that demands f§rconversidn of land
are tranSlated‘iﬁto actions by rural land owners, specﬁlators,
dévelopers, and builders. And it is also-here‘that land ﬁse
measures aimed at controlling the development processes‘must
6perate.'there and how they intervene in or influence the market
will be critical in determining their success in saving farmland
and open space. Thus, it is essential that we have an overview
of tﬁe land market as it typically operates on the rural-urban
fringe in order to understand and evaiuatevmethods of land use
control in‘relation to it.

. This brief review focuses on five components of the rural-
urban fringe market: the actors in the land market, the demand

for land by monrural users, the availability of land, market

lAﬁ economic analysis of ferest industries, a topic that has
been widely studied, would lead us too far afield, since the
forest industry does not appear to be under great pressure from
urban development.
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processes, and‘the price paid for 1anﬁ; These are sketched in a
simplified manner in Figure 3-1. This disCﬁsSion‘is highly
generalized based uponVWbrk by others. Empirical énalyses of the
land market 6ther than’purely.economic ones are unfortunately quitev
rare and so what follows is avdistillation"of studies primarily by

real estate experts and economic theorists.

1. Actors in the Land Market

Actors in‘the land market may be categorized as rural land
owners (e.g., farmers), speculators, deVelbpers and_builders,
government agencies; and saviﬁgs banké and others who lend mort-
gage money. In some cases, these actors are nét separate'indi-
vidﬁals but one peréon playing Qarious roles; For instance, some
farmers aré not only initial land owners in the process of conver-
sion bf rural land to ﬁrbéﬁ uses but also speculafors. Or‘some
‘ deyélopers and builders also’aét as land speculators.

| We shall take‘tﬁe rural landowner to be the initial 6wner of
land that may be sold to a developer, builder, speculator, or
farmer. He may be a farmer, forest landowner, or a rural resident
who works elsewhere.

In the most outlying areas where thefprocess of land conver-
éion has not begun, land is typically owned by farmers, lumber
companies or mining companiés'who use the land for traditional

rural economic purposes. In areas where development pressure has
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begun it is not uncommon to find that wany of the original land-
qwnérs have been'bought out by speculators or developers who are
holding the laﬁd_with'the intention of ultimate development. Ty-
pically, they‘will rent farmland to farmers who may continue to

farm it right up until‘the'time that development actually begins,

The land spéculatdr, in the abstract, is someone decidihg
wheré td invest his money to maké the gfeatest fetUrn [Shoup] . He
could put it in the‘bank‘br‘iﬁ some alternative scheme (including
land speculation in another locality) that earned a rate of return,
r. Iflthe rate of appreciation of the'developﬁeht value of the
land (g) minus the tax rate (t) on the land he holds iﬁ:speculation
falis below r, he will attempt to sell the land or will not buy
| the land if iooking for an investment property. In symbols, he

holds or would like to hold the land as long as (g-<t) > r.

Although this is a skeletal view of the speculator,»there are
some similarities among farmers, proféssiqnal investors, sma11
time speculators, and anyone else involved in land specﬁlafion.
First, all of them could put their money into some other ventufe,
but the expected rate of appreciation in the value of land in an-
ticipation of future urban develqpment has attracted them ali:
farmeré begin disinvesting in their farms and watch the value of
their land appreciate (i.e., the rate of appreciation minus taxes

exceeds the rate of return in farming); professional investors may
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have a variety;of choices open to them but choose a particular
parcel of land because its rate of appreciation minus taxes exceeds
tthe rate of return in other feasible investments; the small rural
landowner may also simply be sitting on a piece of land waiting
for a chance to sell as its value appreciates. Second, all spe-
culators are working in an aura of uncertainty and their speéula-
tion entails risks. There is no guarantee that a bﬁyer can be
found for the land at the price they would iike to sell it for or
that the land will even be developed. |
_ Land devélopers are "entrepreneur(s)vengaged in the activity
of.COnve:ting tracts of open land infé improved ... subdivisions
wherein the finished lots are réady for ... Buildihg activifies

to take place.'" (Kenmney, p. 14). Builders are those who construct
houses, apartments, commercial facilities, industfial buildings,
etc. Often developers and buiiders may be the same>firﬁ or may
work jointly if they are two or more separate firms.
Government agencies are leading actors in the land market.
Stafe and Federal agencies purchaée land for highways, dams, and
reservoirs, outdodr recreation facilities, and so on. Local and,
to a lesser ekteﬁt, state govérﬁments influence the land market
fthréugh their choices as to where to locate infrastructure such
as‘séwers; water 1ihes, electricai séfvice, schools, roads, etc.

They also regulaté private builders and developers by accepting,

modifying, or rejecting proposed land uses. And in their pur-
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chases of land governments tend to set price levels for private
sales, Hence, despite the oft-used term 'the ffee market' the
land mérket is certainlf not free from'gdvernment influence. 1In-
deed goVefnment.influence e&tends to>judicial protection of the
landowner's right to make money from the use, exchange or conver-

sion of his land as we éhall’see later.

The final actor we shail consider is the set of lending in-
stitutions whicﬁ provide mortgage money for‘léhd or building pur-
chases or'iand develoﬁment or cothructiOn. In addition to private
banking institutioné, Federal agenéies which guafantee or make
loans are important members‘bfvthis set, particularly in farming
areas. The real estate ﬁérket is pafticﬁlarly sensitive»to the
availability df-mértgage money and the interest ratesvét wHich
money can be obtained. As’a fesult, construction actiVity tends
to vary cyclically with the state of the national (and regional)
economy; In the figure, we have shown.the lending institutions
as primarily influenéing the pfospective uitimate 1énd’qser such
as the homeowner. If he is unable to obtainvmqrtgage‘money at
affordable rates, then he may wéll be excluded from the market
processes,

Institutions éﬁch as insﬁrance companies are also instrumental
in land speculation via their investments or.pérticipation in Real

Estate Investment Trusts and the like.’
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2. The Demand for Land

The-demand'fcr land which»eventually‘results invthe conver-
sion of .some -rural land for urban uses can be characterized at
~two levels:. regional and site-specific. Regional levels of de-
mand for land depend upon rates of household formation, migration
levels, income levels, and general patternsvof naticnal and re-
gional economic growth and decline. As noted above, the demand
for land for development purposes is strongly linked to the busi-
ness cycle. At the site-specific 1eve1 of analysis demand for
land varies according to preferences for amenities such as good
views, high quality school districts, end accessibility to roads
and public transportation. When tfanslating these regional and
site-specific demands for land conversion iﬁtOntheconversion of
specific‘parcels of land, it is ﬁecessary to take into account
the chatacteristics of the parcels: the location of publc icfra-
structute, accessibility‘to ma jor toads and public transportation,
eagineering cheracteristics of the soil,.and availability of various
services and ameﬁities. Hence,_the demand for land can be thought
vcf as both a general reéional variable and a set of site-sbecific
variables which differ‘across theiregional 1aﬁd$cace. Knowing
these demands, though, does not impart anyone with perfect foresight
~as to which iand»will be develcped;‘“There is generaliy sufficient

space to accommodate urban growth'in the foreseeable future and the
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potential to create urban amenities and accessibility as needed.

This leads us to consider the.avéilability of land for development

!

in more detail.

3. The Availability of Land

In order for land cdnvefsion to take place, it is'necessary
to have not only a demand for land but a supply of land as well.
This supply ultimately originates in the rural landowners such as
the farmer; His decision to put his land up for sale depends upon
both push and pull factors. -

The rural landowner may be pushed into the decision to sell
his land to a speculatorvor developer by any of the following types
of situations:

a. A poor economic return from the land. High costs rela-
tive to the prices_he receives from farming or forestry,
for example, may push a landowner into selling. Farming
is a particularly'volatile_occupation as far as annual
net income is concerned, and so the variable of interest
‘here is the average net return over a fairly long time
horizon and not just over one or two years, which may be
unusually good or bad. Land that is relatively unproduc-
_tivé is unlikely to find many farmers or foresters as

potential buyérs whereas highly productive land rarely

lacks for a potential farm or forest buyer.

b. Advanced age. Rural'landbwners.usually consider selling
their land when théy approach retirement age. This par-
ticular demographic push factor must eventually affect
every rural landowner, unlike the other types of factors,

so even though it méy be unimportant to a particular land-
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owner at one time in his life, it will, over the long
run, be an extremely important factor in the conversion

of land to urban uses.

c¢. The desire for a change of lifestyle. . Some rural land-
owners may wish for an urbén lifestyie.or for work in
uanufaétufing, services, or trade. This has historically
~ been an important reason-for the large emigration from
rural to urban areas, and although it has largely.run its
course it has not stopped altogether; Currently; there
is a partially offsetting force at work in the desire of
many people, both old and young, to live in rural or semi-

rural areas.

d. Spillover effects from urban areas. As discussed in the
previous ehapter, there are a number of spillovers from
nearby urban areas, such as higher property taxes or re-
gulation of agricultural activities that are nuisances to
'the farmer or to the landowner who enjoys living in a
rural area. These may be thought of as push factors in

discouraging rural landowners to retain their land.

'é, inheritance taxes, ‘Traditionally; state and Federal in-
heritance taxes have been regarded as a push factor in
the sale of rural land. To meet these tax obligations it
@ay be necessary for the heirs to sell all or part of a
farm or other rural property, thereby poséibly allowing

speculators Qr'developers to a?quire the 1and.
These push factors.do not necessarily operate independeﬁtly
from each other; Rural landowners may not feel pushedJinto selling
their land until several factors come into play simultaneously.

: At'the same time,'they may also feel puliéd into selling their
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land by high prices offered by speculators or developers. A‘price
hundreds or thousands of doliars per acre higher than its cﬁrrent
use value can look very tempting.to someone,_esﬁecially when the
push factors are already making him think about selling his land.

4, Market Processes

.The laﬁd market dées not operate simply in terms of demands for
and availabiiity of 1and; There are processes and institutions
which are instrumental to the functioning of the land market on the
rural-urban fringe. We cén only mention a few of the more proﬁinént
processes and inétitutions. The discussion to follow is based ﬁrin-
cipélly on the work‘of Lindeman.1

Thelfifst point tovmaké is that the flow of land ownership from
rural landowner through speculator to developer and.buildef is not
as simple as depicted in Figure 3-1; Rather, therelare often a
series'of specu1ative owners. Sometimes the speculatqr does not in-
tend to hold onto the land»long enough to pay off his financial ob-
iigations to the previous owner, _Ihstead he will sell the land to
another speculator, and ahy unpaid notes on the driginal mortgagé
will Eé passed on to the new speculatdr. EarlvaPeculators in this
précesé often are more sophisticated in that they are able to take
advantage of higher apprecigtion rates and are able tq‘make more
advantageous deals., Thus one speculaﬁor may buy from another spe-

culator (rather than from a farmer) and sell to another speculator

1We have been able to observe many of the events discussed by Lindeman
in our statistical analysis of land prices in New Jersey. These events
were not systematically studied, but they are reported in the Appendix.
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(rather than to a developer).

Generally‘speakiﬁg,'fhe active specﬁiatér alsd'likes to be
able to purchase as much rapidiy appfeciétihg land as he can so
as to increase thé volume of his returns. This implies that he
‘would like to extend the purchasing power of his own money by
spending someone else's money as well through various borrowing
schemes. Tﬁat is, he desires to have "leverage! in which he makes
as sﬁali a'dpwn payment on the iénd as possible and puts off as
long as possible making any paymenfs on interest or/principél
borrowéd ;o that he can acquire more land with his initial funds.
He anticipates.that when he sells the land to another speculator
or to a developer he will receive enough cash or notes to pay off

- whatever interest and principal remain outstanding. ,

In ﬁis aftempts to get leverage he may obtain a’mértgage
frqm the:prgvious owner of the land (a purchase money mortgage)
rather than from a bank. In additiom, so as to>put off large
_immedﬁate payments for interes; or principal,:he will pay a higher
nominal price for the land in return for lawer interest payments
and a deferred payment schedule, the payments on the principal
not being made until a few yéars later.' Thus, the recorded sales
prices of land aré often overstated with respect to the actual

present value of the anticipated development value of the land.
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Another type of sale is called a sales contract or equity
buildQﬁp sale. In this case, the seller retains use §f the land
until the buyer has pald a specified proportion of the principal,
such as 25%. Thén the deed is‘transferréd to the buyer, 'and the
seller relinquishes use of the land. The buyer does not pay any
interest during the equity build-up period of the deal, which
may be five yéars,and so may pay a higher price at the very be-

ginning of the deal to obtain these terms.

These kinds of financial arrangements.and sales to other
speculators before the mortgagés are paid off can encumber the
title to a particular parcel ofrland. Lindeman argues that the
financial obligations of the various speculators, and web of
liens, release clauses, subordination clauses, and exculpatory
clauses may make land unusable from the developer's or builder's
point of view. It is far too risky and imprudent to attempt to
acquife'land with so many complicated obligations if one is in

the business of building houses, for example.

When land pfices are'no longer appfeéiating and whenlbﬁYers
for properties‘are impossible to find; the speculative market may
collapse, and then the finanéiél ébligafions incurred by specu-
lators may cascade into a tangle of legal conditionms and possibly

a series of defaulted payments that cloud the title to the land,
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Tax laws.aISO influence the marketlprqcesseg, ~Sellers of
land may want a downpayment less than 30% of the sales’price S0
as to spread.out their income tax payments over the years when
the installment payments are received rather than having to pay

taxes on the revenue from sale of the land in one lump sum.

5. The Price of Land

The various supply and demand related forces at work in the
land market ultimately résult in'transactions at certain prices.
Regularities in these prices of land are often associated with
a variety of pafcel attributes: accessibility, acreage, soil
' characteristics, and the like. [Adams, Milgram, Crean, and
'Mansfiéld; Clonts; Coughlin :and Fritz,; Crowley, Harris and Allee;
and Hushak, for example.] Determining the behavior of thesg
.prices is an important component of this study for it allows one:
.to estimate the costs of public purchase of development rights
on land or the costs falling upon landowners whose land is re-
stricted from fufther development. There are some general sta-
tistical methodologies one can apply to make such estimates and
these are described in detail in.the Appendix and applied to
transactions of large undeveloped parcels in New Jersey. One
would, of course, expect that although there may be regularities
iﬂ_;he price of land with regard to parcel attributes that these

would vary from place to place and from time to time as far as
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actual dollar impacts on the price are concerned.

A summafy of some of‘the‘results from the statiétical‘
anaLyéis of transactions in New Jersey (for the period 1972 to
1976 and only{for,parcelé 10 acres or larger) are presenéed in
Figures 3-2 and 3-3 and in Table 3-1. Broadly speaking, parcels
with buildings command a higher price per acre than parcels
without buildings, as one would expect. In addition, larger par-
cels tend to sell for less per acre than smaller ones, and par-
cels 1nkmore urban counties, such as Burlington and to some extent
Warren, tend to sell for more than compafable ones in moré rural
counties,Sﬁch as Cumberland and Salém; With regard to the effect
of time on price, we see that prices tended to-iﬁcreasé.between

1972 and 1975 with some decline after 1975.

These trends are very rough as depicted in Figures 3-2 and
3-3. There are numefous forces at work on each transaction (in=-
cluding random ones) that must be taken into account to make
improved pfedictions of Land prices. For any one parcel, time
trends may offset the effects of size or other éttributes or may
reinforce them. For‘example, Table 3-1 isolates some of these
effects for sales in Buriington County for the years 1972 to 1976.
The full details of these calculations can be found in the Appendix.
From the tablé we can.see the dollar effect of soil quality, road

frontage, distance to Philadelphia, and other parcel ahd sale
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Figure 3-2

54 AVERAGE PRICE OF PARCELS SOLD IN FIVE
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Figure 3-3

AVERAGE PRICE PER ACRE OF PARCELS SOLD IN FIVE

NEW JERSEY COUNTIES 1972 - 1976

BY YEAR SOLD
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Table 3-1

INCREMENT IN THE PRICE OF LAND WHEN A PARCEL HAS CERTAIN ATTRIBUTES,
BURLINGTON COUNTY, NEW JERSEY¥*

"Attribute of Parcel

Assessed value of buildings on

parcel (written as deviation
from mean assessed value)

Parcel includes soil in SCS
Classes I or I1 (yes or no)

Percent of soil in Parcel in
SCS Classes I‘or 11

Road frontage on minor roads
per acre of land (written as
deviation from sample mean)

Distance from Philadelphia

Attribute of Sale

Buyer-seller relationship

Increment in Price of

Parcel Assuming No Other

Attributes are Changed
(§$/Acre)

$1.59 per dollar of assessed
value of buildings*#*

if yes, $2,140
if no, $0

'$27.30 for each percentage

point

$53.30 for every front foot
on a minor road per acre of
land

- $156 per mile

if neither buyer nor seller
is a corporation or part-
nership: - $763

if either or both are cor-
portations or partnership: $0

* Based»on 139 transactions between 1972 and l976,

%% The fact that this is greater than $1.00 indicates that build-
ings are assessed at less than true market value.

Source: Calculated by authors:

see Appendix.
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attributes on sales prices in this pérticular caée. For example,
if the assessed value of buildings on a parcel were $1,000 more
than the mean assessed‘vaiue, thé price of the parcél would in-
crease by’$1,590 per écre. Or if the ﬁarCel had 20% of its soil
in SCS Classes I and II, its value would increase by $2,140 per
acre pius $546‘per acre for a total increase of'$2,682 per acre
over its‘price 1f it did not have soils in SCS Classes I and II.
Theée estimates qf land prices are intended for illﬁstrative
purposes at this point. We shall‘have'occasion to return to them
in oﬁr discussion of the cost of land use controls. They have “
a fﬁfther purpose as weil'though. They are the results of several
alternati§e statisticalvanélYSes of land prices, the methodologies
of which‘may be useful to state or régionél planners who must
make estimates of the éosté of a 1andwcontrol program and have need
of a useful approach to obtain estimates. A detailed discussion

of methodology is contained in the Appendix.

B. Attitudes of the Courts

One of the most important institutions determiniﬁg the use of
the land is the judicial system; in particular, ﬁhé coﬁrts'
attitudes téward laﬁd as‘private property.and the dimuﬁution\of
the value of land caused by governmental regulation of land ﬁse.
These attitudes quite naturally affect the applicability of a

variety of types of land use controls.
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- With a few notable exceptions (and an increasing number in
the past few years) the courts have; in the last fifty years,
vigorously upheld the concept th#t great diminution of the ex-
change value of land caused by governmental regulations is
unconstitutional. The argument has been based on several different
concepts. The classicaliinterpretation (from Oliver Wendell Holmes'
1922 opinion in the Case of Pennsylvania Coal Company vs. Mahon,

et al., 260 US 393) is that if the diminution in the value of

- property is too great, then the regulation is tantamount to a

taking of private property for public use without just compensa-
tion, whi@h is clearly unconstitutional according to the Fifth
Amendment. 'The general rule at least is, that while property may

be regulated to a certain extent, if regulation goes too far it

will be recognized as a taking' (260 US at 415).

One need not make unconstitutiontal argument based upon the
Fifth Amendment, however. If the diminution of property value
caused by government regulation "frustrates' the private property
owner in the use of his property the regulation may be‘interpretéd
as an illegitimate use of the power to regulate. (See the opinion

by Justice Breitel in the case of Fred F. French Investing Co. vs

City of New York, 350 NE 2d 381).

In either view, there is little agreement on what constitutes

a sufficient diminution in exchange value so that private property
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can be regarded as having.beeﬁ faken without just compensation.
There are no hard and fast rules -- each case must be decided upon
its merits and balanced between public benefits and private costs.
As one might 1mag1ne, ‘there is a great variation in how much dimi-
nution in value must occur before prlvate property has been ''taken
or before a landownér has'been'frustratéd in the use of his property.
A somewhat differeht view, and a minority outlodk, is that as
long-as reéulation protécts an existing public benefit, such as the
_aésthetics of the natural 1andscape,‘While'allowing the owner a
"reasonable' return on his prbperty, then the diminution question is
irrelevant. It ié irrelevant_beéause the diminution in value is
based upoh a pofenfial vélue genefated'by future development of the
property,"aﬁd is not a currént'u§e Va1ue. Howéver, should the govern-
ment wiéh to create é new beﬁéfit éuch as a park that would not
permit the landowner a "reasonable" return from his property then |
the governmént action is equiValent to a taking without compensation.

This view is expressed by Bosselman, Callies, and Banta and reflects

the stance taken by the Wisconsin Supreme Court in Just V. Marinette

County (201 NW 2d 761).%

lThe Justs argue their property has been severely depreciated in
value. But this depreciation of value was not based on the use of
the land in its natural state but on what the land would be worth-
if it could be filled and used for the location of a dwelling.
"Wwhile loss of value is to be construed in determining whether a re-
striction is a comstructive taking, value based on changing the
character of the land at the expense of harm to public rights is not
an essential factor or controlling [factor].," (201 NW 24 711).

See also the discussion by Large.
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C. Popular Attitudes

People's suspicions of land use controls have played a dominant
role in the characteristics of the types of restrictions that are
placédron“the'operation of the land market. In their discussion
pf the taking issue, Bosselman, Callies, and Banta brought up the
interesting point that many minor civil divisions do not use
zoning apprdaches to protect environmentally valuable lands --
not because the courts in fact always find these programs un-
constitutional but rather because they think that the courts will.
Richard Babcock's account of zoning is reblete with examples of
fears that either a) zoning, if introduced, wiil bring with it
all sorts of undesirable government interference in private matters,
or b) development, 1f not controlled by zoning, will bring with
it all sorts:of evils such as motels, nonconforming uses, and

undesirable individuals, It all depends on the point of view.

Even though there are recognizable benefiﬁs to land use con-
trols, when it comes down to the private individual worrying about
the control's effect on him persénally and on his community, there
is frequently opposition. For example, an attempt to persuade
people to adopt a plan based on public purchase of development
rights (i.e., conservation easements) along the Upper East Branch
of the Brandywiﬁe in suburban Philadelphia ten years ago, failed

in large part because the idea of giving up (even for money) one's
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traditiohal rights in property was unthinkable, possibly even a
Communist plot [Strong 1975]. An even strongervdeterrent to the
use of some controlé is the decline or potentiél decline in pro-
perty values that land use controls may impose updn some landowners.
o Passing an innovative town zoning ordinance is no easy ﬁatter,
especially whén the éxact.implications of each phrase in the ordi-
nance are not fully ﬁnderStOOd by the few citizens feeling strongly.
. enough to atténd pUblié'hearings. In Sunderiand, Massachusetts, it
took threé attempts to pass a zoning bylaw which drew opppsition
from people becauée of its restriction on commercial énd apartment
development, because of the potential of diminshed property values,
and because its transferable development rights proQisions were in-
comprehensible to some citizens [Gowen and Mackenzie]. A major in-
strument in its eventual ﬁassage was the diffusion of correct
information to the public by means of a qlear written explanation
of the bylaw posted throughout the town and distributed at the
public hearing.

Upsetting the status quo with laﬁd use controls changes the
rules of the land market game for all parties and, regardless of
the benefits of the controls, these rule changes may be costly and
rgquire new thinking patterns. Thus one can understand why some
 farmers and other rural landowners in New York State feared tﬁe

creation of agricultural districts including their land.
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There is sufficient misunderstanding of the restrictions imposed
upon land owners in an agricultural district that the Executive
Director of the Agricultural Resources Commission must make fre-
quent trips around the state to explain,exacfly how the program
works. Speculators, developers, and builders often turn to liti-

gation to react to the changed rules caused by land use controls.

In sum, then, one must deal with the conser-
vatism inherent in the population in general. Merely because
there are plainly visible benefits to a land use control program
doeslnot mean one can overlook the pfivate costs, whether real or
imagined, ecbnomic or noneconomic. Overcoming the fear
of controlling land use and upsetting the statué quo is not im-
possible, as the innovative land use controls to be discussed in
the next chapter testify, but the road to effective control of
‘land uses (if such a road even exists) is strewn with the pre-

judices of past practices and attitudes.

D. Viability of Agriculture

Although the direct and indiréct effects of urbanization
cause something between 1 and 2 million acres of farmland to be
| lost every year, there are other forces and constraints at work
which cause an additional 3 to 4 million acres of farmland to go

out of production each year. These net changes, including those



caused by urbantzation, are sumarized in Figure 3-4 by region
“:vof the UoitedQStates;l_ The dynamics of agriculture as a_commercial
yi:enterpriseimust be.takeu iuro account, }then .ifiwe are to cousider
.?the effects of controls on land use to retain land in farms in the
4Sphere_o£ urban influences. Where agriculture is not a viable
 economic actiViry.theneiand use controls to protect it from ur-
banization will not be successful in keeping the land in Farms.

in this section we shall examine several aspects of agriculture

”f which_contribute'to its:viability, including physical constraints,‘

‘price.and'cost-changes, and interregional shifts in infrastructure{

A note of caution farmers are famous for dwelling on tales
of hardship (as well as for their own personal optinism in w1th-
_standlng bad weather, 1ow prices, and the like). The fact that

'American agricultureeis'stiil quite productive would indicate that

1The regions in Figure 3 4 are defined as follows:

New England ~- Maine New Hampshire, Vermont Massachusetts,
Connecticut, Rhode Island .

Middle Atlantlc -- New York, New Jersey, and Pennsylvania

 East North Central -- Ohio, Indlana Illinois, Mlchlgan and
Wisconsin \

West North Central -- Minnesota, Iowa Missouri, North Dakota,
South Dakota, Nebraska, and Kansas

South Atlantic -- Delaware, Maryland, Virginia, West Vlrglnia
North Carolina, South Carollna, Georgia, and Florida

East South Central -= Alabama, Mississippi, Tennessee, and Kentucky

West South Central -- Arkansas, Louisiana, Texas and Oklahoma

Mountain ~- New Mexico, Arizona, Colorado, Utah, Nevada, Wyoming,
Idaho and Montana
Pacific -~ California, Oregon, Washington, Alaska, and Hawaii
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Figure 3-4
FARMING BY REGION 1959 - 1974
A, PERCENT OF VALUE OF U.S. FARM PRODUCTION BY REGION, 1959-1974
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in;totalvthingé afe.no£,as“bad:as theiindividﬁal instances in
the fblléﬁing sections_might imply.-‘AllanvGrant;’President'of
tBé Ame:i§an FarmvBufeéu Féderatioﬁ, tells thevfollﬁwing.story;
 ‘A cipyjmgn.ﬁent tﬁ&isit'hisfarﬁer friend'onspring and rémarked
‘ihow Well_the~prosbe§ts'for é good year seemed._ The farmer repliéd

~that he had~on1y.juétiplantéd his corn and fhat a lafe freeze
'bcould wiﬁe him out. Several weeks later the ffiend camé back éhd
noted that the corn was growihg well andAthat it looked like a
_Eﬁmper‘c:oﬁ. HowéVer,_thé.farmér‘replied, there might be.fop
,mﬁch fain or too iittlé rain‘and the crop would fail. Finally,
in.the fall, the friénd céme back and saw the farmer harvesting.
his best:cropktd'daté. When he remiﬁded the fafmer of his earlier
goﬁd predictioné,‘the farmgr responded by saying "You'd be sur-

prised what a good crop like that can do to the soil."

1.‘ Physical Constraints

.quadly'speaking, the:fwd most importént’physicAI éonstraints
on the Qiability of agriculture are soil quality and climatic
conditions. During the twentieth ceﬁtury, American agriculture
has,unde#gone a significant technological revolutiog, three com-
ponents of which were i) the'invention‘qf tractors, cbmbihes, énd
other powered machines with the subsequent retirement of horses
as work animéls, 2) the introduction of}new ﬁybrid piants; genetic

improvements in livestock, and new fertilizers and pesticides,
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and 3) improved transportation'allowing some agricultural ac-
tivities to be.located further from their markets. 'As agricul-
tural innovations were adopted throughout the country, it was
apparent that many areas with poorer soils and hillier terrain
simply could not compete economically with the commercial farms
of the Midwest, Great Plains, and California [Clawson, 1972,
"Hart, 1968, Higbeé, and Statfeld]. Capital intensive farming
plus the difficulty of farmingvcommercially‘on poorer land pushed
- thousands of younger men off the farms into the cities. As a
consedﬁence, a large relic population of older farmers on less
productive lend has characterized the twentieth century. Even
in areas where urban pressures are strong, much of the loss of
land in farms has been due more to the retirement of marginal
farmland than to intense direct and indirect effects from urbani-

zation [Hart, 1968 and Berry, 1976A].

Qlimatic conditions for agriculture have been generally'
favoréble over the past forty years with notable exceptions of
regional droughts and floods [Schneider]. However, as Schneider
argues, this was an unusually favorable period,and greater cli-
matié variability and general cooling may force more restrictive
constraintslpﬁ farming in the more arid and colder parts
of the nation. This,then;seems‘to Be‘a.possiﬁle cause for future

interregional shifts in agricultural activity away from the west
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back to the hunid, urban east.

o 2}. Prices and Costs

. The‘viability of agriéﬁlture is also dépendenf uﬁdn‘the prices
‘ f§rﬁers receive and the costé‘théy pay. Reﬁent trends in prices
 énd cOsts”arelshdwn;in‘Figure 3-5§’in the 1960's, prices and costs

. rose veryvslowly, but in the eérly 19?0'5 they jumpéd drastically,
'_reflectihg generalfinflﬁtion and sudden increaSes in‘petroleum
prices and in world deméﬁd»for,foad and fiber products.' In net,
1973 and 1974 were,unusuélly gdod.for‘the aVerége farmer (U.S. De-
_partment of Agriculture, Agficultural Statistics, 1975), and crop-
Iand.that-was Previously idled in.many localities was brought Back
into produCéion to take advantége.of high prices for éoybeans, corn,.

and other commodities.

3;‘ Shifts in ;nffaétructure

~ Part of the dYnamics of;égriculture is fhe relocation of farm
infrastrudture -- Of‘dealers‘who sell inputs to farmers, assemblers
of farm products, and some fodd-pfotessors._ Farmers.must be able
‘to buy maéhinery_and other inpqts, obtain repair services,‘and sell
their output to wholesalers or proceséors on a regular basis. Thus,
these activities are essential to the production of food‘and fiber
in thevUnited States; aﬁd‘the prdximity to fafmingdmfa great many
specific‘types of’infrasfructure is nécessary‘for’farming to proéper :

in a particular region;;
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INDEX OF PRICES PAID BY FARMERS
AND PRICES RECEIVED BY FARMERS FOR ALL FARM PRODUCTS
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. prices paid for all commodities for use in farm production
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hired farm labor. : .

prices paid for all commodities for use in farm production.

prices received by farmers.

Sources: USDA, Agricultural Statistics, 1975.

USDA, Agricultural Prices, Dec. 1976.
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*Iﬁterfegipﬁai'éhifts in the location of farm infrastrugture
'..can cause ﬁajqr probiems'ﬁith-farm prbducfioﬁ in.thosé éreéég
3 whiéh.are déélining,_ Fpt example,‘Seébrook Fafms, Miﬁot,Foods,l
1énd.Rittef!have'all.closed'théir doofé in Soﬁtﬁ Jersey in the
laSt.threé'yeérs; Theée food ﬁroceésors have departed New Jersey
.'for avcombiﬁation of réésoﬁs -- high labor‘gosts, ﬁtility costs,
'taxéé,:aﬁd possibly soilution contro1.regulatibns. As a result,’
South Jeréey végétabie farmers have lost a large‘pprtion of their'
wé:ket and‘afe lefﬁ with supermarket chains as the princiﬁal .
buyerélof‘ﬁheir vegetables. .However; this'has»pfbved to.be an
unsatisfactbry substitute,.asysome local supermarkets buy frésh.
market vegetables elsewhe?e'on a year-roundvbasis‘insﬁead of from
local producefs‘onva seasonalvbasis.

These kinds of éConomic chénges have their.impact upon the
_individuél fafmer; One South Jerséy farmer interviewed spoke 6f
va neighborhwhé purchased $l5;000 worth of new string-bean ma-
chinery. Then the oﬁly stringfbean processor in the area closed
down aﬁa he was left with expensive machinery that could not be
easily sold off. = Eventually he went bankrupﬁ. ‘There is great
reluctance, especially for older farmers, to learn new types of
bfarmingAih the absénce of a large market for vegetables in the

area: it is expensive and requires costly learning by doing.
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- Changes in relative concentration of infrastructure over
the period from the late 1950's £0‘the late 1960's can be seen
in Figure 3-6. Data on farm infrastructure are hard to obtain
ét the regional level,but it is possible to present location

quotients for wholesale assemblers of farm products and the food

processing induétry. The location quotients show the concentration

of a given type of infféstructure in the region in relation to
the region's proportion of the nation's farm output.l The de-
-finitions are given in the figures. A location quotient of 1.0
indicatés~that the infrastructure occurs in the region in pro-
portion to the region's farm output, a quotient of more than 1,0
indicateé'that the infrastructure is concentrated there, and a
quotient of less than 1.0 indicates that the infrastructure in
the region exists at a lower level than one would expect. on the

basis of the region's farm output.

The figures show that up to 1968 food processing was con-
centrating in New England and the Middle Atlantic Region and was
declining in.concentration in the East North Central, West North
Centfal, and Middle Atlantic Regions. Assemblers of farm prbducts

were becoming more concentrated in New England and in the West

1The data are from the 1958 and 1967 Census of Manufactures, the

1958 and 1967 Census of Wholesaling, and the 1959 and 1969 Census

of Agriculture,
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and East North Central States.

4. Other Forces and Constraints

One of the newest constraints on farming is the introduction
- of envirommental regulations on pesticide use, fertilizer use,

and manure disposal. ' These kinds of regulations are often imposed
at the State or Federal level so they are not the direct result

of nearby urbanization. Farmers interviewed 1in New Jersey are
frequently aggravated over the inconvenience in acquiring pesti-
cide licensing -- they must apply in person and attend the ob-
ligatory training sessions which are supposed to demonstrate safe
methods for handling potent pesticides. Many feel that they have
the professionai competence to learn the methods éffectively on
their own without the condescending.supérvision of the government.
To také'a second éxamplé, in the last few years '... nearly every
méjor agricultural state has moved to tighten its regulations on
feedlots and to ensure that feedlot ponds can handle heayy rains.
In some cases, these regulations have proven expensive for farmers."

4[Prestbo, p. 205}.

The availability of land to expand farm operations and to
~’£ake'advantage of economies of scale has proveﬁ to be a major
problem to many farmers. An Illinois farmér noted that "if a
fellow dies, his neighbors are bidding on his place before he has

time to cool off" (quoted in Prestbo, p. 14). Higher farmland
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pfices evéh in remote‘rural‘areas refléét_this intensé compe-'
Ftition fbr high quality farmland (U.S. Department of Agriculture; 
’"FarmbReal Estate Market Developments,' March 1977).‘ Obtaining

" nearby land to expand one's farm is, however, quite difficult

' andvnbanntiguous tracts of farmland are quite common [Smith

| and Sublett].

| There are;vof gourée}_numerous othér factors which—influénce
| the viabilitj‘of farming in a given fegiqn. vHowever, we have
covered.ﬁhose which figure most prominently ih the potential
Success or future of programs‘designed to retain farmland on the

rural-urban fringe,and so the discussion need not be continued.
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: Chaptef v
THE NATURE OF LAND USE CONIROLS

Af'EM§éhanLcsAof'Lahd Uéé CQntrdls
B The_many-propqsals to préteét agricultﬁral'and énViroﬁmentally
;#aluable_lahds, and the fewer prograhs actually implemented, place
‘relianéé‘oﬁ a variety of land use'cohtrol methods. In order to
beéin our discussion of the‘effectiveness of the various_controls,
:fthe éontrols in quesﬁion first must bé identified and described.
“ It is most convénient to glassify the controls as either direct --
‘those controls which ére applied to spécifié parcels of land Qith
the pﬁrpo§e of'putﬁing restrictions on possible uses of the par-
~cel -- or‘ indirect ;- those coﬁtrols'which provide economic or
other‘incentivesbto farméfs or other rural land owners in order to
encoﬁrage them‘tb remain in an approved.land use, or which add to

the costs of development in order to discourage it.

The controls to be anélyzed are listed in Table 4-1, classi-
‘fied by Airect and indirect and further grouped by thé method' 
‘they use to achieve their objectives. Direct controls rely on
pufchase of’rights in land or regulation. Indirect controls make

use of tax expenditures, tax penélties, or specific protections.
This section, which presents generic descriptions of the various
types, will be followed by a section which will report specific ex-

periences with the use of each of them.
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Table 4-1 _
A CLASSIFICATION OF LAND USE CONTROLS

Direct Controls-

- Purchase of Fee or Lesser Interest in Land

Direct Purchase of Development Rights
Purchase and Sale with Restrictions
Purchase and Lease with Restrictions
Exercise of Right to Preempt

Regulation (Police‘Power)

Exclusive Farm or Rural Use Zoning
Inverse Condemnation
Development Permlt Systems

Regulation Combined w1th Exchange of Development
Rights-

Transfer of Development Rights.

Indirect Controls

Tax Expenditures
Differential Assessment for Property Tax ~
Differential Valuation for Federal Estate Tax Valuatlon
Differential Valuation for State Inheritance Tax Valuation
Tax Penalties

Capital Gains Tax

Protection from Urban Effects

Agricultural Dlstrlctlng
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1. Direct Controls

é. Acquisition of Development Rights

Public purchase 6f development rights directly protects

- farmland and other open space by removing the right to develop
specific parcels of land and compensating the owner fully for the
diminution in the market exchange value of tﬁe land as a result

of the restrictions placed on it. Thé restrictions can be written
to preclude any development at all, or to permit limited develop-
ment which is consistent with goals of maintaining farming, pre-
serving.sceniC'views, or protecting’environmentally sensitive areas.
They can also be written to forbid éhanges to the 1éndscape such

as dumping, earth moving, or cutting of certain trees.

Once the devéldpment rights easement has been sold, the owner
still retains the other rights of use and exchange normally in-
herent in ownership. Unless a right-of-way easement (e.g., hunt-
ing, fishing, or hiking easement) is puréhased he retains the right
to fence or otherwise prevent the public from entering his iand.
The owner also retains the responsibility of paying taxes on the
land, which must be assessed giving consideration to the rights

which have been removed.

Essentially, there are three procedures by which the develop-

ment rights may be acquired:
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i, 'Direct.Purqhéée of;Devélopment'Rights. 'DevelOpment'rights
may be aqquiréd directly by purchasing a develdpment'rights'éasement
(row 1 of Table 4-2).

Devglopménﬁ'rights;easemehts are aléo-referred tovés scenic,
conservatibn; or devélppmeh; easements. Easements which allo& the
holder of the easément (in.this case the public) to use the land for
some pufpose (such as hiking or fishing by the general public or the
right of éntry for inspection‘by éoVerﬂment officials) are called
4 positive or affipmative easements. -If the eaéement simply préyeﬁts
the‘lﬁndowner from doiﬁg something witﬁ his land (such as develop-
ing it) it is called a negative easémént. Most development'eaéements
: are‘primarily'négative, bqt_méy include positive provisions.

Easéments are also c1assified as appﬁrten@ht or in'grosé.

For an eaéement to be apﬁurtenant, tﬁe owner of the easement must also
own some adjoining land in fee siﬁple; this land held in fee is
benefitted by‘the:easement. An easement is claSéified aé in gross
'if the holder of the easement does not own land adjacent to the land
under eagement. An appurtenant easement can always be transferred to

a future owner of the fee; but;~depending on local statutes and court
interpretations, it may not be possiblezto transfer an easément in
gross. Therefore, moét‘agencies that are active in acquiring éasements

recommend that a small part of the land be acquired in fee simple
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so that the easement can be considered appurtenant (Brenneman).

ii. Purchase of Fee and Subsequent Resale with Restrictions.

Alternatively, (row 2) the public could first purchase the land,
impose devélopment restrictions on it comparable to rhe restrictions
of a development rights easement, and then sell the land back tobthe
original owner or to another partf. The net result of this procedure
is equivalent to that of purchasing the rights directly. In both
cases, the restrictions on development would "run with the land,"
that is, wpuld_become a part of the deed and be binding on all
‘future owners.

iii. ©Purchase of Fee and Subsequent Lease with Restrictions.

Purchase and lease with restrictions is similar to purchﬁse and

sale with restrictions, except that the public retains titlé to the
land and leases it to a private lessee. The resale and lease prices
may be set directly by the market through competitive bidding.

In contrast, the price paid when purchasing a developments right
easement directly must be determined through appraisals.

Typically, any of these methods of removing the development
rights from the bundle of rights held by the landowner would be
exercised over a specific geographic area which might be defined
generically (as for example all Class T and IT land or all wet-
lands) or simply delineated on a map (agricultural preservation area

A, environmental protection area B, etc.). The public might decide
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'von‘é mandétor& prOgram in.whiCE rights-on a11 of'the designated
lands would be purchased or a voluntary program in which rlghts
zwould be purchased only from those owners who offered them. forvﬂ
sale.} Underda voluntary progran, the government m;ghtjpurchase
_-rights‘only if it received reasonable offers on a given minimum
._percent‘of the designated.land._ Otherwise, the'protected_area
might be so broken np by_onproteoteddland that the 1and use
objeCtives could not be achieved | |
.It may not be necessary to acqulre development rlghts on a11

A deSLgnated propertles at the beglnnlng of the program. For ex-
: pample as long as a prlvate 1andowner w1shes to keep hlS 1and in its
v present“ruralfuses, there is no immediate need for the public to ac-
quire the development.rights; The New.Jersey Blueprint.program
would give ownere'the option of selling their development

rightsvat any tinehover a Period_of;20»years, The owner could thus
decide whether he would be better off by taking his cash payment

'early or waiting until a later date when the cash value would be

1See New Jersey Blueprint Commission Report.
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higher due to the appreciation of the land market.
The fbllowing method provides another proceduré for scheduling
the purchase of development rights.

iv. Exercise of the Right of Preemption. Under this method,

when any parcel of a designated type (e.g., "prime" farmland)
comes on the market, the government'may (as is done in France)
substituté itself for whoever haé made an offer for the land.
Then it may pﬁrchase and resell or lease with restrictions. The
public purchases only thoée properties which, in fact, come on the
market, at_the‘time they come on the market,'and if the proposed
purcﬂéser would convert the land to an uﬁacceptable'uée. Thus,
the toﬁai number of purchases is likely to be less than under the first
two methods, and the purchasés are likely to be somewhat spread
out oﬁer time rather than occurring all at the beginning of the
program period. |

| Although there is no formal program based on its use in the
United States, preemption is a power compétible’with'the American
legal system and American values, There is ample precedent for
it in the private market's use oflthe right of first refusal.

b. Repultatory Methods

Other direct methods of protecting farmland and environ-
mentally valuable lands are based on the "police power," that is,

the power to regulate.
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1. Exclusive Farm or Rural Use Zoning. Exclusive farm

or rurai use zoning:iS'the @ost‘sfraigﬁtforward example of the
‘ régulétoryapproéch.'vunder it, Very stringent zoning'restfictions
: are«impoéed‘dn a class of lands which aré.delinéated on the zoning
«ﬁépf Certain limited uses ‘such as farms and farm-rélated dwellings
are perﬁitfed by righﬁ;~certain other uses, such as single family
dwellingé unrelated to farﬁing, may be permitted asvspecial ex-
ceptions if approval is obtained frpm the governing bbdy. Other
; _uses»éan be made only if a variance is obtained or if the zoming
is chaﬁged. Exélusive farm or rural use zoning aiffers fr&m,thg
mdre familiar zonihg bnly in that the permitted uses‘aré much more
1imited and much larger'minimum lct_s;zes_(e.g., ZO-SQ_aCres
‘miﬁibum).mayvbe mandated.

| Zoning is normally imposed~by local (county or muﬁicipali
1evels of éoverhment. ‘State policy may‘be injected by estabiish-
 ing planning'and’zoning guidelines thch must be folloWéd by
local governments. Nb compensation to offset the restrictions
is paid to the 1andownerém-

ii. Inverse Condemnation. Inverse condemnation is a

hybrid. Restrictions on development'are placed on specified land
and the‘landowners giYehHé stated time within which to
' petitiqﬁvthe'court that the regulation is an unreasonable use of

the police power because it is equivalent to a taking without
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‘compensation.‘ 1f Ehe court agress, either compensation must be

paid to the landowner and an easement acquired,. or-the restrictions
must be revised or removed. Thué; although the restrictions are
based on the power of the government to regulate, the possibility is
" held out that co@pensation is due the landowner because of the
seVerity of the restrictions on development.

iii. Transfer of Development Rights. Transfer of develop-

ment rights (TDRj also combines the concept of zoning with.
‘compensation to owners of restricted lands. The compensation, in
this Case,'cbmeé from developers who wish to build on less restricted
land rather than from the government (although the government
»acting as developer also could purchase rights); TDR was first
developed to‘protect urban landmarks,1 but its application to the
preservation of farmland, habitats of ecological value, landscépes
of aes;hetic'value, and the like has been widely discussed.
Transfer of development rights schemes have many different
forms, but generally have two basic componénts. First, environ-
mentally valuable land inside the planning jurisdiction (it would

most likely be a township or county) is delimited on a map‘and

_1See "the Chicago Plan" worked out by Costonis and Shlaes.
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zoned for little or no furtherfdeVeIOpment. This demarcation
of a boundary is presumably baééd”oﬁiaésthetic; ecological, Age :
ricultural or other env1ronmental arguments such as sensit1v1ty
of the land to development (e.g., steep slopés or aquifer recharge
areas) or the presence of hazards to development (e,g.?vfloods_in'
floodplains). Other land in the planning jurisdiction is zoned
for further develoﬁment.l

The second component of a TDR plan involves the inducement
mechanism for transferring development rights frdm the no-growth
zone to the growth zone. The idea is that the development rights
are separated'from the land in the no-growth zone and are made
available for'purchasé and‘atfachment to land in the growth zone.
This process of transferring the development rights from the no-
growth zone to the growfh zone is the most remarkable_featuré of
TDR programs.

Land in the growth zone is zoned for development at a rela-
tively low density. But if a developer wishes to exceed this low
‘density constraint he can do so (up to a limit) by purchasing‘L

transferable development rights from land owners in the no-growth

lThe'mos't ‘detailed explanation of the demarcation of a no-growth
zone is that of South Brunswick Township in Middlesex County,
New Jersey (Nieswand, et al.). The TDR study for Sonoma County
1s shorter on the details of delimiting the no- growth zones but
a map is included in the report by Sedway/Cooke.
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zone. Presumably, he would do so if the new higher densities in
the grbwth zone allowed him greater economic surplus from which
he could bid for transferable development rights. In this way,
deVelopment rights are transferred to the growth zone from the
no;growth zone, and landowners in the no-gféwth‘zone can still re-
celve payment for their development rights even though their land
cannot be developed much, if at all. Once the development rights
are sold, development rights certificatés attached to the deed of
the land in the no-growth zone are cancelled so they cannot be
used again.

Obviously, one of the most important aspects of this second
cémponent-is the initial assignment of transferable development
rights to 1andowners in the no-growth zone. This can be accomplished
in a number of ways. They might simply be_distributed.on the basis
of acreage owned,1 in proportion to assessed value of the land
or appraised value of the land,2 in proportion to the assessed
or appraised develobment‘value only of the land (that is, on the

3 ‘
market value minus current use value),” according to the develop-

1For example, as in Budkingham Township, Bucks County, Pa.
2As in the South Brunswick Demonstration Project by Nieswand, et al.
3Thepropdséd New Jersey enabling legislation, the 1975 "Municipal

Development Rights Act,' Assembly Bill No. 3192 specifies the
difference in assessed value before and after the TDR program.
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_-ability of each acrevas determined.by eoil aﬁd other CQnditions,
according to current (i.e., pre-TDR) zoning, or by some othe:
method. Allocating transferable development rights iﬁ pfoportioh'
to the appraised value of tﬁe:deQelopment rights (before the TDR
program) is pfqbably the most.generally appliceble approach, in
that it is direCtly concerned with the.diminution of the exchange

value of the land caused by preservation of the landscape.

It is also necessary to define how much‘eaCh.transferable
development right allows a builder to inerease the density of
“his development. The certificate which he purchases to increase
. the density of the development may allow him so many more square
feet of floorspaée ﬁervacre'orlso many more dwelling units per
acre, or»Somethiﬁg'of that nature. Whatever approach is used;the

units-mdst be clearly defi_ned.1

iv. Development Permit Systems. Under development

permit‘SYSteme specified.types of development must receive a per-
mit from the4government, in“addition to the uéual ioning and‘bﬁild-
ing permits.

A'special commiSSion may be set up to review applications for

development and to determine whether or not to grant a permit.

1A detailed discussion of one apprbach can be found in Nieswand,

et al., Demonstration Project for South Brunswick Township.
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Granting of a permit is usually based on criteria of suitability
of land for develop¢ent and permits frequently incorporate con--
ditions to reétriét developmént whigh conflicts with the criteria.
Thus, deveiopmeht permit systems allow flexibility in dealing with
the specifics of each proposal in a framework of general criteria.

2. Indirect Controls

Indiréct controls are intended to encourage an owner to main-
tain his land in farming or some other open use. They do not put
any direct restrictions on the use of a property. Rather they .
consist of tax or other kinds of incentives and disincentives.

a, Tax Incentives

- Differential assessment for purposes of property tax,
Federal estate tax, and State inheritance tax provides a positive
incentive to refrain from development. The capital gains tax on

land provides a negative incentive.

i. Differential Assessment for Property Tax. Differential
asseSSmént laws are usually categorized as falling into one of
three categories: Preferential assesément, deferred taxation,
and restrictive agreement (Hady and Sibold; Keene, et al.). Pre-
‘ferential assessment laws produce an abatement of taxes

authorizing or requiring assessors to assess eligible land on the
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%§§é§$;9f férm,‘fggest or Openxspace‘value,rather_than on mar5>>
ket valoe; which.in-meny loéetions.is,much higher because of the

?;demend.fOrdevelopableesites; Deferred taxetion 1astedd an

::additiooal feature b& 1mposing.a.sanction reduirihg owners of
‘Jd?eligible Iand who‘convert:laod tO‘non-eligioievuses to pay some
oreall the taxes which they'ﬁere excusedbfrom oaying‘for a numberf
of years.prior‘to conversion. Restrictive agreement laws include
both preferential-assessment_and,.in all states except Vermont,
;a sanction:in the_form_of a payment of back taxes. In addition,_“
they’require the owner to'sign abcontract»spelling out his rightsv
and dﬁties. In Californie for inetance, he must wait until the
,end of a 10 year run- out period (or pay for breach of contract)
after SLgnifylng his intention of nonrenewal before he can convert

the land-to noneligible uses as of rlght.

There are three factors relating to the land market and the
real property tax system in a particular landowner's taxing juris-
‘diction which influence the magnitude of the tax benefits he might

1.):

receive from differential assessment (Keene €t

a. the difference between the assessed value of the land
based on falr market value and its assessed value based
on current-use value. Obviously, eligible 1andowners at
the rural-urban fringe would, in principle, enjoy the
largest reduction, although the fact that de facto pre-

ferential assessment of open land is widespread in these
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areas may, in practice, reduce the magnitude of the
benefit. 1In such areas, however, differential assessment
would protect the landowner against future increases in
tax burden resulting from rising land values and reassess-
ment .
b.  the percentage which the assessed value of eligible land

| and associated real estate improvements, such as barns, is
of the total assessed value tax base before the establish-
merit of differential assessment. If all realty in the
‘taxing jurisdiction is in the .eligible use, there would
be no benefit to an individual landowner. The assessed
value of his land wouldvbe’reduced, but, since the tax
revenue needs of the municipality would remain the same,
the tax rate would go up by an amount sufficient to pro-
duce the same tax revenue, and his tax bill would remain
unchanged. At the other extreme, if there is a very small
amount of eligible land in a jurisdiction, the tax saving
for its owner would be proportional to the reduction in
assessment.,

c. the percentage which the improvements on a particular
eligible property are of its total assessed value before
differential assessment. The tax benefit usually involves
only taxes on land, and improvgmenté continue to be assessed '

at fair market value.
In general, if an awner is to be better off after the institution
of a differential assessment program, the percentage of his prop-
erty's value which is in eligible land must be larger than the

percent of the entire tax base which is in eligible land.

Thus, not all eligible landowners will ehjoy a net benefit
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: from a differentialvassessment program. Those with a high pro-
portion of improvement value to land value may see their tax

‘bills risé, even though their land is assessed at a lower rate.

ii.'.Diffgrentiglrvaluatipn for.Eétate,énd Inhefitanég
Taxatién.’ Farming ié a capital-intensive industry, with'much of
a farmer's capital tied up in land;v Land value, therefore,
cohtribﬁtes.hegvily to esﬁate and inhefitanée taxes, even in rural
districts; In éfeas experienéipg utban‘pressﬁré,<the market
value of the lénd increases fér out of préportion to its~economic
~worth to the agriculturél process, Eétate énd inheritance taxes

_are correspbndingly inflated.

Fafmers ﬁavevcbmplaingdfor years of this heavy tax burden.
In requnée to their appeals, the Tax Reform Act of 1976l inCiuded
two brovisioné designed to encourage preservation of family farms’
following.the'owner's death. These relate to the véluatibn‘of
farmland based on farﬁ use ané’a gubgtantial relaxation iﬁ the
time by which the Féderal estate tax must be paid. Several states
have enacted somewhat similar provisions, and more appear to be
folibwing their ékampié.ﬁ

Fedefal Estate Tax

The overall intention of the tax provision in the Tax Reform

1 2003, 2004, The description given in this report is intended
as a general explanation. The individual property owner should not
let it substitute for a careful reading of the relevant sections of
the Act and interpretation by an expert in tax law.
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Act of 1976 is to benefit heirs of small family farms. Therefore,
current use valuation is réétricted to a maximum of $500,000 of
real propérty (valued at current use), and current use valuation
can be applied only to land which had been actively farmed by the
decedent for at least five of the eight years preceding his death
and which passed to a nearby relative. The provisions apply only
to farmland and buildings, not to farm machinery or fixtures.

More specifically, the eligibility requirements state that
at least 50‘pe£cent of the decedent's gross estate (valued at
fair market and after deduction for mortgages and other debts)
must consist of real or personal property which was being used
as a farm and was passed to a qualified heir. 'In addition, at
least 25% of the gross estate must consist of real property (that
- is, not ingluding personal property) thqt &as owned and actively
farmed by the decedept or a member of his family for at least
five of the eight years preceding his death.

Use value is to be compgted by a épecified formula requiring

data on rental of comparable lands:

(gross cash rental) - (state and local pro-
perty taxes)

Farm use value = ‘
' Annual effective interest rate for new

Federal loans

If rental data on comparable farmlands are not available, or if

the executor elects, the valuation may be based on capitalization
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of'ihcome,-capitaiization of fair rental valﬁe, the'assesse&;
vfarm uée value aé used forvdifferential assessmént,.comparable o
salesvof‘farmland_in the same geographic area, or "any other fac-
tor which fairly valqés thq‘farm.ﬁ‘,~ 

All or paft of the tax saving must be reﬁaid;if,~within
155years¢of tﬁe decedent's_déath} tHe heir disposes of the pro-
'vperty or uses it‘fof‘other than quglified farm use for a total :
' 0f three or ﬁore yeafs within ény sub-period ofteight years.
Thé.amount‘of fax Saving'to be repaid is computed to fhe nearest

month, but can be summarized as follows:

~ Mmmber of Years frohf’

Decedent's Death to Percent Tax Saving Re-
Disqualification ' captured by Government
10 or less ' 100
11 . : : 80
12 : ‘ ’ 60
113 - | 40
14 o . 20

15 | ' 0
4'Propérty for.which-the Federal:estate tax was based on use
valuation isvsubjecﬁ to a lien\for recapﬁuré of the estate tax unfil
the end of the 15-year recapture period-.or the déa;h of the
qualified heir._
The Sécond important prdVision of the Tax Reform Act of 1976
makes it posgible,tovextend to 15 years the time for paying estate

taxes on farm real estate. 1In addition, only interest on the tax
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need be paid within the first five years, and interest on the tax
attributable to the first $1,000,000 of farm value is reduced to
four percent. The remainder is subject to normal interest rates.
The time extension and the low interest rate apply only if farm’
realty constituted at least 65% of the value of the decedent's ad-
justed gross estate,1 another provision designed to limit benefits

to bona-fide small farmers.

b. Tax Disincentives

.i. ‘Capital Gains Tax on Land Sales. The méjor purpose
of a capital gains tax on land Sales is to discourage speculation
-and prematu;e subdivision activity. Therefore, the tax rate im-
posed 1is ﬁsually very high (over 50%) for land held for a short
period. Ho&ever, in order to relieve long=term holderé éf land,
the tax rate may decline with the number of years the land is held.
The tax rate may also increase with increases in the percent gain

realized by the seller.

The capital gain is defined as the difference between the
cost basis (the amount originally paid for the land by the present
.owner plus certain allowable expenses) and the selling price

(gross consideration minus selling expenses). This is comparable

.¥Gross estate minus deductions for expenses, debts, taxes, and
losses. ‘ ' '
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Itovtge‘definitionbin“the Fedefal IﬁtéfﬁalyRé§eﬁue_Code bf.any
cépifal gginf
Théoretically; a-tax on iéﬁdwshould feducé Subdivision ac-
tivity. in FigufeA-l_ﬁhg‘pfice éfiléﬁd.befqré the fax (Pl)
and quantity éxchanggd*(Ql)'is determined by fhe "supply" of
land madé availablekby rural landholders to speculatbrs and de-'

velopers (Sl)_and the demand for laﬁd for urban uses (D).

Figufe 4-1

_ Price of Land

Quantity Exchanged

It should be noted that even though the fotal'Stock of land is
fixed;'the'"supply”Lof land to spéculators and developers is not,
This is because at highéf prices, more and more land will be

offeréd_for‘ﬁrban_dévelopment.
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A tax on land will increase its price to the buyer and thus,
will shift tﬁe supply curve'upwafds (to 52)' The ta# Qill not
affect the demand for land since this is derived from the consumer's
demand for housing aﬁd the coﬁmercial and industrial demand for
floorspace. The amount of thebtax that is shifted forward td the
buyer depends on the elasticity of supply of land to urban uses.
The more elastic (flat) the "supply" cﬁrve is, the more tax is shifted
to the buyerf In our figure, the after-tax price of land increases

to P2 -- of this P, goes to the seller of the land (down from P

3 1
before) and P2P3 is the tax. Also note that the tax has reduced
the amount of land exchanged (from Q1 to Q2). Generally, the more
elastic the "supply" of land to urban uses, the gfeater will be
the effect of the tax in reducing the émouht of subdivision activity.
So far, this theoretical explanation of the land gains tax
has been static in nature, and has ignored the effect of the tax
on the allocation of land between rural and urBan uses over time.
Some obsérvers have argued‘that land speculation has resulted in
the withholding of fringe land from urban development and thus led
to high land prices and a patterﬁ of leap-frog development. In
‘theory, a land gains tax would tend to discourage long-term in-

vestment in land. In terms of Figure 4-1, the imposition of a

capital gains tax on land would lead to a once-and-for-all shift
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~in ﬁhé "supply" curve to tﬁe‘right as land investors put their
| holdingé on tEe market . 'ihis would lead to a more efficient
'patfefn of.lénd use aﬁd_lower léﬁd pficés.

‘C Protéction from Ufban-Effecté

1. ‘Ag?icultural Districting.‘ Agriéulturél,districtiﬁg
consists of designating gebgrabhic areas for long;term farming
“and institﬁting in the districts a combination of measures de-
signed to bffset the spilldvér effects of ﬁrbanization which make

it difficult to continue farming.

., The measures include limitations on the powers of 10¢al.
govérnﬁent to fegulate‘férmiﬁg praétices which may‘be.offensive
tb'Suburbanites because of smells, dust, noise, etc.; limitations
on the pbWers of state and county governments.to loéate‘roads,
sewefs, water mains, public instutions, and‘other urban infra-
‘structure in or near an agriéultural district;‘limitations on the
- pbwef of utilifies to assess farmers in a district on a front-
foot basis for dtility lines which run through or along their
property; Other measures, designed to offset the effects of»spe-
,culation in land prices or other effects of urbanization may be
includéd»in an agricultural districting package. In this study,
:however,:we definé agricultural districting as excluding differen-
tial éssessment for property taxation and differential valuation

for Federal estate and state inheritance tax purposes, since these
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measures are treated separately.

The designation of tbe’boundaries of an agricultural district
may be based on soil quality, current use for agriculture, and
the commitment of existing farmers to remaining in farming. A

minimum allowable size for a distriet may also be stipulated.



_ Chapter V
EXPERTENCE WITH LAND USE CONTROLS®

. A;e_Experience with Difeet'Controls

_i; -Ekger?ence with Acquisition of Development,Rights‘

: uMany individual development rights easehents (conversion ease-
'ments, scenicﬂeasemenﬁs, etc.) have been donated or sold By pfivate
pwﬁers-te national orjlocal.conservatioh trusts. There afe very
few examplee, however , of'geyernment programsvto acquire eesements
qvervextensive'areas in order to protect scenery, environmentally
Qaluable arees, or agricﬁlturalllands.“ To the‘ektent that gbvern-
mént:pregreﬁs for acquisitien of development rights have been in-
 stitpted in this‘country, simple;purchase has been the usual approach,
.Three such'programs have ﬁeeﬁ:examined carefully as part of this
reSearch,pfoject: tﬁe'Wisconein scenic easement program, the
-_Suffolk County Agricultural Land Preservation Program, and the New
Jérsey.Fermland Déﬁohsﬁrétiom P?ojeet. No pﬁfchaeeeend-sale-fwith-
-restfictions programs are known, but purchase and lease back.hes
been undertaken on a'liﬁited scale in Massachusetts eﬁd.extehsively

in Saskatchewan, Canada.

a. Direct acquisition of development rights

i. The Wisconsin scenic easement program.
In 1939 a joint commission of ten states proposed a -

1A more complete treatment of most of the cases reported in this
chapter may be found in working papers prepared as part of this
research project. They are: . :
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Mississippi Parkway or Great River Road along the length of the
Mississippi River from Minnesota to the Guif of Mexico. Following the

recommendations of a 1951 study, Wisconsin began to purchase easements

‘1(footnote continued from previous page)

John E. Pickett, "The Wisconsin Scenic Easement Program."
John E. Pickett, "The Suffolk County Farmland Preservation Program.'
John E. Pickett, "The New Jersey Farmland Preservation Program."

Kathleen Wallace, '"Purchase and Leaseback ovagricultural Land in
Massachusetts Towns.'

Ann L, Strong, 'Preemption and Farmland Preservation: The French
Experience."” |

Ernest Leonardo, '"A Survey of Exclusive Agricultural Zoning in
the United States."

Robert E. Coughlin, "The Oregon Land Use Act."

Kathleen Wallace, ''The Massachusetts Wetlands Program of Inverse
Condemnation."

David Berry, "Economic and Legal Issues Inherent in the Transfer
of Development Rights." ,

Ann L. Strong, 'Vermont's Act 250 and Prime Farmland."

Ann L. Strong, "Estate Taxation of Farmland Under the Tax Reform
Act of 1976." ' '

Thomas Plaut, "A Capital Gains Tax on Land as a Technique for
Preserving Farmland: A Brief Look at the Vermont Land Gains

Tax."

David Berry, '"Participation in New York's Agricultural Districting
Program."
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éioné tHe’Gfea§“Riﬁer Road in order’tépreserVecontinuéd fural
uses compatibléiwith thevpafkway's scenic 6bjectives{ in‘l961,
;he_sﬁate legiSIa#ure extended authorization to allow purchase of
- scenic easements along .féut,és fronting jethermaj or rivers and ia_kés .
" By 1975, easements had.been‘purchased on 1,751 parcels,'amounting
to 17,375 acres albng-290.miles of highway. |

_ As'initially appliéd along the Great River Road, éaséments
‘Were aéquifed to a‘depth-of‘BSO feet from thelhighwéy center-
line; Within the easement afeés,,farming‘WAS permitted; resi-
:dential’development dﬁ‘lots less than 5 acres was prohibited;
 'signé and billboards wére prohibited; and existing noﬁ-coﬁforming

uses, both residential and commercial, were permitted to remain.

" No affirmatiQe rights Were cdnveyed to the state.

After several years'experience with the program, the 5-acre
requirement fér single family reéidéntial development was
changed‘to’a minimum frbntage of 300 feet, based oﬁ a Safe
spacing of driveway entrances. Subsgquently the_regulafions
were changéq_again to encourage-clustervdevelopﬁeﬁt of large
tracts. The 350-fpot depth critérioﬁ‘was also'modified to
pepmiﬁ the depth of_egsemeﬁtslpg vary_accqrdingwto the topégraf
phy. In addifion, the state now acquireS»éffirmative rights to
enter easement areas for inspection, corréption of violations,
and cutting, pfuning, and.pianting.ofbtreééj Since.thé typical

| L |
type of "development" in the study area consisted of single-family
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houses on very large lots, generally the primary restrictionv
‘of a 300-foot frontage requirement has removed relatively
little development potential from the typical landowner.

In order to appraise the value of the easements, specially
trained state personnel are used,and 90% of all easements are
negotiated amicably. Undoubtedly, the threat of condemnation
has an influence on the high amicable settlement rate, buﬁ
despite a favorable court ruling_,l the Highway Commission'is'reluctant

to condemn easements. If condempation becomes necessary, the Commis-
‘sion prefefs_tqﬁcondemn the property in fee simple, since enforce-
ment of the easement restriction is believed to be difficult
without the landowner's cooperation.

To deal with possible conflicts between perpetual easements
and changing conditions, the Highway Commission has developed
a System of permanent and.temporar§.variances in return for

grénts of additional rights which, on balance, further the

S
Kamrowski vs. State (31 Wisc. 2nd 256, 142 NW 2d 793).Kamrowski
contended that public enjoyment of scenic beauty did not- con-
stitute a public use for which eminent domain could be exercised.

. The court rejected this argument and held that the legislature,
in passing the program had determined that protection of scenic
resources was in fact a public purpose; that ''visual occupancy"
was sufficient to satisfy the plaintiffs' claims that occupancy
-of the land was necessary for public use; that alleged re-
strictions on the use of the state's police power for aesthetic
objectives did not apply when eminent domain was exercised,
and that limiting the easements to non-urban relatively
undeveloped properties did not constitute a denial of equal
protection of the law.
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"oVeralivobjectiveS‘of the scenic eaSement'program. Temporary
variances appiy.to‘such things aa seasonal directional.signs

for off-premises'activities, and may be granted by the high-
way5district Subject to headquarters‘apprcval. Permanent var-.

iances require the approval of the Highway Commission itself as
wellkas-the'district and central offices. They-consist of suchmodifi-
'1Cat10ns_aéallowing‘deVelopment of part of a propetty under ease-

ment in return for_dedication of additional debth'or frontage
_ofveasement in another’part of a property.

: Analy51s of all land sales between 1950 and 1975, in each
40-acre tract includlng or bordering the Great River Road near La
Crosse; ‘indicates that land:under easement has sold for lower
prices than land without easement. See Tabie 5<1. Definitive
conclusions cannot be drawn from the data, however, because of
the limited sample size,'the‘many years over'which thebsales_
took place, variability‘in slqpe and quality of land, range of
-distance fromléfCrosse, etc., One'would, of course, expect land
nnder easement to sell for less than nnrestricted land. The
more interesting question, which could not be answered because
b of the difflculty of retr1ev1ng data on payments for easements,

- 1is whether the owners were accurately compensated for thelr loss of

development potentlal.

lLa Crosse is the largest city (and the only SMSA) near which a
large number of easements has been acquired. This analysis also

updates Matuszeski's 1968 study.
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Table 5-1

COMPARISON OF PER ACRE SALE PRICES IN THE GREAT RIVER
‘ ROAD STUDY AREA (Near LaCrosse, Wisconsin)
_ 1950-1975

Number of Price/Acre

Transactions (1967 $)

ADJACENT TO VILLAGES

Tracts of 2 acres or less
without easement 11 : 2072

with easement 2 - 1727

Tracts greater than 2 acres ,
without easement 3 : 705

with easement _ 0 ‘ ——

NOT ADJACENT TO VILLAGES

Tracts 'of 2 acres or less
without easement 9 2218

witﬁ eaéémént 7 750

Tracts greater than 2 acres

without easement : 4 . 552
with easement 18 135
54

lOut of a total of 108 transactions, complete data were available

on only 54, Most of the remainder were tax exempt, and therefore
'did not have revenue stamps from which sale price could be de-
termined.
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The gdais éf‘the‘easement program were never spelled'out
Beyéndi;he 1§39'joint commission's recomméndatibn to presefve‘
the "heritage and,folklore of the river area." 'The,implicit
. goal of the_édminisﬁratprs appears_to have been to retain 1énds
‘-adjpining the Greaﬁ River Rogd and otﬁér highwayé in.the:rel_
‘atively ﬁndeveloped sfate they were in when the program began._
The.objégtive:was not‘td.prévént all dévélopment, aﬁd sécond'
homes.and.gabiné wefe ndt fe1t to be inconsistent with Ehé
‘prpgram:gpais; th fact, thé_efficient movement'of traffic_;-‘
vwhich_waéthe basis fdr ﬁhe 300-foot frdntage requirement --
has playéd an important rble in program decisions, while eQi—
dently 11tfie serious_analysis of the landscape has been-under-
taken in order to find out hdw best to tailor the easements to
presér?e the more impoftanf viewé.

| Thé proliferation of advertising signs and strip commer-
cial developmenf.in unresticted areas near LaCrosse and in the
villages, and its lack in the controlled areas, indicates that
the scenic easementé have had a definite effect. The scenic
easément program appears to have been effective in meeting some-
whatvlimited goals, but one can question whether the goals
themselves wefe adéquate.inlview of thg‘problem; .Involving a
brbaderbrange}of viewpoints in formulating and administering

the program might have resulted in a more complete statement of
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'6bjectives and in operating guidelines more sensitive to protect-
ing landscape values. | | |

At any rate, for fﬁo reaséns fhe results of the Wisconsin
program are only marginally relevant to the preservation of ag-
ricultural lands or extensive areas of environmental value which
are threatened by urbanizatioﬁ. Fifst, most afeas under easement
are remote and developmeﬁt pressure is low (although the area
chosen for sales énalysis was uﬁder moderate urban pféssure).
Second, the restrictiéns are quite mild and generally do not
critically hampef the type of development which has been going
on in the area:_Aﬁrimarily singlé-family houses, many of them
vacation houses, on large iots. Stfongér restrictions would be
necessary if extensive areas are to be protected for ggricultural

or environmental reasons.
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ii}:Suffolk Cdunty:(N.Y.)'Farmland'Preseryaqiqn Enggam
’Suffolk County's program was'designédexpliéitly to-refaih‘:
'extenéiVe areas of highly'prodﬁctiﬁe farmland which were being
. thréatened Ey urbaﬁization. It was the first'pfograﬁ épproved'
by'a'legislativé body which called for the public purchase of
devéldpment rights to-retain'farmland. Even thoﬁgh the first
aevelopmeﬁt-rights are yet-to be purchased, the prqgram‘is still
one thheﬁationallleaders and can»feach us huéh about thé
broblemé; iséues,-and,poténtials of this apéroach to agricul-
tural ﬁreservation.'
Sﬁffdlk‘Coungy, oécupying.theeasterntwoéthirds of Long
.Island,_has beén'under'sﬁbstantial growth pressure from the
expanding New York metropolis. Population increased by 697%
during the 1960's,and,by 1970, the county contained 1,211 persons
per‘squafe‘milé. Most of the population, however, is concentra-
‘ted in the western part of the county.‘ The five towns on the
eastern tip qf.the iéland had an overall population density of
only 223 persons pgrééuare mile in:1970,and contained 46,000
acres of farmland -- 82 pércent of all the farmland in the
county. The county's égricultural soils are excellent (47,000
acres‘in class I and class'II soils), and in 1974, the counfy
1ed.éli other New York éounties'in value of agricultural’pro-

duction.
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Althoughrthe-annual salgs of farm,products per acre has risen
in recent years, the value of farmland has risén even faster.
.Farmlandirleastern,Suffolk is often worth $6,000 per acre to
a developer, butlagricultural production can sustain at the most
a value of around $2,000.

The amount of land in farms has dropped from 123,000 acres
in 1950 to 56,000 acres in 1974. This loss of farmland has
caused widespread concern in Suffolk Cdunty, not only because
of the loss of food production, but because of the 1§ss of
very scenic open space, and because farms protect and help re-
"charge'Suffolk County's underground water supply, which increas-
ingly is being depleted by urban demands.

In order to develop solutions to. the problem described
above, County Executive John V.N. Klein appointed an Agricultural
Advisory Committee in 1972, 1Its 1973 interim report to the.
legislature named three problems facing farmers: 1increased
property tax burdens, liquidation of farms to pay estate and
inheritance. taxes, and the disparity in value between agricultural
and urban uses of the land. The report identified 40,000 acres
of "optimum" farmland based on soil type, current farm use, and
compatibility of.adjacenﬁ uses, and propsed that 30,000 acres of
the total be preserved by means of cluster zoning with either

’pufchase of development rights or, when the value of development
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rights'appr§a¢hed full markétvvalue,‘pﬁrchése in fee and lease-
back for farming. The optimum farmlandvidentified for preser-
_vétion‘is sﬂown'in FigureS-l.In March 1974, in its final report
" to the legislature, the committeergédmmendedthat avai1aB1e fu;ds
 .b¢ used fo purchasé the development rights 6f'farmer-owned land
and adjgcent nonfarmer-owned land in contiguous_parcelé total-
ling-at least 200 acres. 'Aﬁ expenditure 6f 15 million in each
.of 1974,Vl975; and 1976 was requested to implement the program;

. which was to e voluntary.and néf to~involﬁe condemnation.

The legislafﬁre reépohdedrby passihg Local Lawll9-l974,
which authorized fhe County Executive to solicit offers from
owners ofvfarmland to sell develdpmeﬁt rights; Local Law 19-1974
did not appropriate ahy funds for acquistion. Klein,‘in’turn,‘
éstéblished a Select4Commit;ee‘on the Acquistion of Farmlands
qoﬁpbsedAof county,blocél,_and legislative bfficials to develop'
the_precise procedures for‘implementing the plan. In a Novém-
‘ber.1974.report to the legislature the Committee outlined l

the following procedure:

1Suffolk County Select Committee on'the'Acquisition df Farmlands,
"Report of the Suffolk County Legislature,' Nov. 7, 1974,
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TI,V_Ideﬁtif&_all-farms.and theirfowners.
. d2.'.Sollcit.sea1ed offers from ‘owners.
3. :Evaluate offers based on soil type, contiguity to -other -
‘ offered farms, price, development pressure,. existing

' buffers, current use, and ownership (resident or absentee)

4, Appraise acceptable parcels to determine market and farm
© ' use value, :

l_,Sg Based on. comparison of appralsals and offers, request _
" legislative approval to purchase development. rlghts from

certaln parcels

6. Follow1ng appropriation by the leglslature proceed with
o .acqu131tion. L

' _Offers were subsequently solicited, and on Febroary 11, 1975,
the. county.0pened offers of sale of development rights on a

' total of 17 949 acres at a total cost of $116.5 mllllon. Follow-
"ing'review of the offers based on the Select Committee's
 criteria endvindependedt appraisals to evaluate the reasonable-
ness”of the prices‘asked the legislature was requested to
'approve a 30-year bond issue of $21 million to purchase develop-
ment rights on 3883 acres. Thls was to be Phase I. In Figure 5-1,
the Phase I parcels are overlain on the optimum farm areas. A

' second phase, involviﬁg $35.million for an additional 8000 acres,
was to follow. Phase II was to include those paroels for which
installment payments had beeo requested by the‘owners; but the

county decided to withhold action on these offers pending receipt
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of an Internel Revenue SerVice rolihg tegarding the treatﬁent'
of the‘installment gain. N | |
By»the time Phase 1 came to e.vote'inlthe Sprlng of>1976

-opp031tion to the program had developed among some legislators
| based on ‘the size of the bond issue, Wthh would cost approx-
imately $2 million per year to retire (assumlng'7.54 interest).
When it became ohvious to the program's sUpportefs that they did
not have the twelve votes (2/3‘of the legislatufe) needed for t
.passege; they voted on May 10, 1976 to table the program indef-
initelj{ The supporters contlnued to lobby for the program
dﬁring the summer of'1976 ‘and on September lOth Phase I was
approved, 13 to 2, at a spec1al session of the leg1slature._

| The vote was 1mmedlately challenged in court by the two
dlssenting leglslators and one of the three who had abstained
based on a technicality'in-the way in which the bill was re=-.
called for a vote., The suit was subsequently dismissed by the
State Supreme Court, and at the time of this wrltlng, appraisals
are belng updated by Kleln s staff prior to commencing negotla-
tlons with property owners. The county edmlnlstratlon also plans
to proeeed_with Phase II, as well as possible additional phases-

involving new offers and condemnation of key parcels not offered

by their owners.
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iii. The New Jersey Farmland Preservation Program

The agricultural tradition remains strong in New Jersey,
the ”Ggrden State'', even though it is the most densely populated
of the 50 states, with 953 persons per éﬁuare mile overall in
1970. Most of the population, however, is concentrated near
New York City and near Philadelphia. Nine of the state's
counties, predominantly located.in the north&est and southern
portions of the state, had less than 400 persons per square
mile in 1970 and form the core of New Jefséy'é agricﬁltural
industry.

Between 1960 and 1974, land devoted to agricuiture declined
from 1.4 million acres to 1.0 million acres,while state-wide
population density increased from 807 to975 persons per square
: mile. During that time period the average value of land and
buildings per farm increaéed almost 5 times, while the value
of products sold per farm increased only half that much --

a clear indication that property valueé are'being-affected by
factors other than the value of agricultural production.

The threat to New Jersey agricuiture posed by the continued
loss of farmland was first recognized by thebelectorate in 1963,
when it approved a constitutional amendment permitting pre-
ferential assessmént of lands devoted to agriculture and horti-

culture. In the mid-1960's Secretary of Agriculture Philip Alampi
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realized’that property tax benefits would not be enough to main-
taiﬁ farming in the faée of strong urban devélopment pressures.
The experience ih New.Jersey.suggested that zéning for lqw
densityvﬁses was just a temporary-arrangement which made possible
a foruﬁ for discussion with dévelopers, but rarely could prevent
a change in use or_intensity toaccommodate suburban pressures.

As early as 1964, therefore, Secretary Alampi began to talk

about the possibilityfof pufchasing developmént rights to pre-
.serve all or most of the goad agriculturai soil of the state.

In 1971, Governor.William Cahill requested‘Secretary Alampi
to appoint and chair a Blueprint.Cémmission on the Future of
-New-Jersey Agriculture. The Commission, consistipg_oﬁ repre-
sentatives of farming, agri-business,'baﬁking, environmental
protection, and farm labor issued its Blueprint Report on May 1,
1973, The report noted a widespread "impermanence syndrome'
in New Jersey agriculture and proposed a stfategy of_13 policies
tovdeal with the pfoblem.

The land use policy pfovided‘the_méjor thrust,.but the
remaining policies werevpropbsed as an integral part of the
program,' They inciuded‘continuation of féfmland assessment
at use value, reduction‘of inheritance and estatestaxés,_and

limitations on assessments by public utilities; as well as
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‘other measures désigned to strengthen'the'agricultural*industry.
The Bluéprint's major land use recommeﬁdation:was that each
mﬁnicipality should designaté at least 707% of.its prime farmland
(designated as Class I, II and III soils blus special‘areas such
as cranberry bogs) as an Agricultural Open Space Preserve.
These preserves would total about 1,000,000 acres. Owners
of the'designated'lénd would be able to sell their develophent
rights to the state for full compensation. Thé sale could be
made immediately on inception of the program or,if the land
owner felt that the land market would indicate higher develop-
ment‘vélueé in-the future, he could delay the sale indefinitely.
Fuhdé fof’puréhase by the state would be derived from a 4 mil
(0.4%) transfer tax on all real estate transactions.:

The objectives and approach of the Blueprint Report gen-

erated relatively little oppostition, but the funding scheme
was soon determined to be inadequate. Based on the 1971 level
of sales, the transfer tax would yield only $22 million per
year, so a billion dollar program to acquire a million acres

of development rights at $1,000 per acre would require 43 years.
In addition, the value of development rights to agri;ultural
properties in all probability would escalaﬁe,more rapidly than

revenues from a tax on property transfer. A 1974 Capital Needs

Study Commission endorsed the concept of development easements
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to protect farmland, but‘urged that a pilot project Ee undertaken
to test the concept's feasibility prior to attempting statewide
application.

It was decided that funds from a $200 million ﬁGreen Acres"
bond issue for acquisition of open spacé could be used for
purchasing development rights on agricultural land1 and a project
area consisting of the townships of Lumberton, Medford, Pember-
ton and Southamptah in Burlington County were chosen by the New
Jersey Depértment of Agriculture as the site of the pilot project
after inve$tigation of fwelve sites in different parts of the'
state. In the sumﬁer of 1976 the legislature passed a bill
authorizing the expenditure of $5 million of Green Acres funds
for the demonstration prdject.

Biil A.B. 1334, as amended and approved, contains the
following major provisions. - The Agricultural Preserve Demonstra-
tion program will purchase eésements on agricultural land on a
voluntary basis: eminent‘domain will not be used. An appro-
priation of $5 millidn is available, to be used within two years.
The program will be administered jointly by fhe N.J. Departmént
of Agriculture and the N.J. Department of Environmental Protection,

the agency which administers the Green Acres program. A program

1The Green Acres program, funded by a bond issue, is intended to
provide funds for municipal or state acquisition of open space.
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steering committee, oonsisting of representatives of township,
county and state government, willvbe established to communicate
with land owners and other residents, advise program administra-
tors on the suitability of preserves and appraisal procedures.
A Legislative Oversight Committee consisting of Assembly and
Senate agricultural committees will be designated to review
the program prior to the purchase of easements, and after their
purchase to defermine the feasiEility of further use of the
development easement concept and the identification of possible
altoroatiVe'preservation methods.

Thomas J. Hall was appointed field manager, with offices
in the demonstration project area. A brochure distributed to
land owners indicated that the objectives of the program are to
determine to what extent owners, especially owners of contiguous
properties, are willing to sell development rights to the best
farmland; to what extent easements will be offered on the least
costly land as opposed to the most costly; to what extent offer
prices will be comparable to appraised values; and to what ex-
tent the offered agricultural preserve will fit in with municipal
master plans,

Dr. Hall sees the demonstration going beyond these objec-
tives and providing at least partial answers to additional

questiohs: To what extent are the objectives of open space
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preservation and retention of agriculture compatible? What is
the minimum size for an effective agricultural preserve? To
what extent does the purchase of development rights assure the
continued viability of agriculture? What effect will agricul-
tural preserves have on surrounding development? Will the
purchase of developmenf rights concept be accepted within the
general community as'well as within the agricultural community?

In accordance with section 14 of the law? the administra-
~ tors and the steering committee,specified.fhat no more than 35
‘percent of a single offer and no more_than 20 percent of the en-
tire preserve could consist of woodland (including land support-
ing cranberry bogs);‘and specified than no more than 20%
of the farm acreage of a given property could be withheld from
the amount offered by the owner for the preserve.

Restrictioﬁs on the use of farmland within the preserve
proved to be much more difficult to agree upon. The Department
of Environmental Protection argued that anything other than
actual crﬁp production would be in conflict with the open-
space requirements of the Green Acres program. Local repre-
sentatives on the steering committee, most of whom were farmers,
urgedthafagriculture-related activities such as washing and

packing of blueberries be permitted. After intense and lengthy
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discussion at the September and October steering committee
meetings,'draft rules and regulations incorporating a compromise,
were published in the New Jérsey Registerl on November 4, 1976.
The compromise limited use of lands within the preserve to ''the
production for commercial purposes of crops, horticultural pro-
ducts, and livestock and livestock products.' The following are
also permissible activities:

1. Washing, cleaning, and packaging of raw products
produced on-site.

2, ProceSsing and retailing operations which are a con-
tinuation of activities existing at the time the
easement is conveyed to the state.

3., TRetail merchandising conducted from a non-permanent
roadside stand.

4. Dwellings for agricultural laborers or farm families.

5. Recreational activities not interfering with agricultural
production.

Subdivision of land under easement and erection of any improve-

ments was prohibited without approval of both departments.
Following a public hearing on the proposed rules on Nov-

ember 23, 1976, the farm representatives on the steering committee

again urged that the restrictions be relaxed to permit farmers

to use the current technology. The Department of Environ-

mental Protection refused, and according to some observers

lg x.J.R. 506.
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almost terminated its participation in the demonstration projeot
at that‘pointﬁ Through the oersonal efforts of Secretary
Alampi the project was kept alive, however, and the fihal
version of the rules and regulations was approved by both depart-
ments on January 26, 1977. The only changes to the draft were
the following: |

1. Retailing activities were limited to a maximum of 2
acres per farm and to 3,000 square feet of structure.

2. 60% of the products sold at stands within the preserve
 must be produced in New Jersey and 257% produced w1th1n
the demonstration area. : :

The next order of business was drafting the deéd'covenant
to be used in the actual conveyance of easements. After con-
sideration of additional questions regarding pérmitted'uses
. raised at the February 1977 steering committee meeting, and. a
brief delay in which the Attofney General was asked to resolve
. some remaining legal questions, the Commissioner of>EnVirohmenta1
Protection ano the SeCrétary of Agriculture approved thefstandard
deed cwwenant on April 14, 1977, and the program became fully
operational. The covenant contained essentially the same lénguage
as‘thé rules and regulations concerning uses permitted within
the presefve; but also provided that the State would have the
right of first refusal in any sale of the fee simple interests
of land subject.to an easement. (This may be the first use in the

¥.S. of preemption for an environmental preservation program).
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According to NJDA officials, this provision was included to pro-
tect the state's investment by allowing it to purchase the underlying
fee in the event that agriculture was no longer viable. Since farm
value would be close to zero in that event, presumably the state
would be able}to acquire full rights to the land for other public
purposes‘at nominal cost.

Guidelines for appraisals were also approved in April 1977;
these specified that the market value be based on the highest and
best use of the property considering the likely land-use pattern
in the commﬁnity, and that farm value be determinedrby the residual
income approach (as used for the Farmland Assessment Act) and other
applicable methods. Appraisers will be provided with production
cost and marketing data by Rutgers, the State University. Since
the same data are used for the farmland asséésment program, farm
values for the two programs will be virtually identical.

On April 18, 1977, copies of the offer form and deed covenant
were mailed to all farmland owners in the demonstration areas, and
during May 1977 a final informational meeting was held in each of
the four townships to answer questions from owners prior to the
June lst deadline for receipt of offers. While many of.the
comments and questions concerned matters which had been
discussed previously by the steering committee, the thrust of

the program was clarified by several comments by the N.J., Department
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of Agriculture:

1.

Offers will be used primarily to judge the seriousness
of the owners' interest-in participating in the project.
Appraisals will constitute the basis for acqulrlng
easements, even if higher than the owners' own eval-
uation. ' '

The state cannot guarantee the right to farm within
the preserve, but will do all it can to prevent local
ordinances which limit normal farming activities on
the basis of nuisances. State designation of farming
as the primary land use within the preserve should aid
farmers in this regard.

If land within a preserve is required for a public
utility such as a pipeline or a power line, the owner
will be compensated for additional encumbrance of the
underlying fee. The state will do all it can to pre-
vent condemnation which alters the character of the
preserve, but has no power to prevent condemnation by
public agencies with the power of eminent domain.

Farmland capable of sustaining production, even if not
presently farmed, can be included in the offer.

The emphasis of the pilot program is on assembling
large, contiguous tracts of prime farmland, but owners
of smaller parcels should not hesitate to submit offers
if they are genuinely interested in participating.

If a small number of "holdouts' threaten the viability
of the preserve or a portion of it, the state will try
to persuade the remaining owners to participate. 1In
no event, however, will eminent domain be used. The
possibility exists that a holdout property could be
restricted to agriculture by zoning (without compen-
sation) if farming was established as the most appro-

‘priate use for the area by the existence of the surround-

ing preserve.

If a local crop failure made it impossible to adhere to
the retailing requirement of locally grown produce
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specified in the regulations, the state would almost
certainly grant a waiver,

8. Payment for development easements can be spread over
five years to minimize capital gains tax.

9. Even though $5 million may be able to purchase only a
small percentage of the eligible farmland within the
demonstration area, that should not discourage inter-
ested owners from submitting offers. Since this is a
demonstration project, much can be learned about the
development easement concept which can be applied
later at a larger scale. Furthermore, a favorable
response by demonstration area owners could influence
the legislature to provide more funds, either from the
Green Acres bond issue or from other sources.

- The last comment apparently was taken seriously by the
pilot area property owners. As of June 1, 1977, offers on
approximately 12,000 acres from close to 100 owners, at a price
totaling about $35 million, had been received, and enough owners
had requested additional time to submit their offers that the
deadline has extended to August 1, 1977, At the time of this
writing, the state is reviewing the offers for acceptability
prior to assigning appraisers, and it appears that several large

contiguous areas are included in the land offered.

b. Purchase and Sale or Lease With Restrictions

No useful examples of programs employing purchase and resale
with restrictions are known.of in the U.S. Some experience
with pqrchase and leaseback, however, is being acquired in
Massachusetts, where a number of Townéhip Conservation Commissions

have purchased farmland and other land for conservation purposes,
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and in Saskatchewan where a major program of purchase and resale

is in existence.

i. Massachusetts Town Conservation Commissions Programs
of Purchase and Lease.

In 1969 the town of Lincoln,Massachusetts, initiated a lease-

back program which has served as a model for other concernéd
towns. Curréntly,12 Massachusetts towns lease more than 800
acres of public conservation land to nearby farmers. (Table 5-3).
Much of the leased land was §wned by town Conservation Commissions
prior to fhe initiation of leaseback programs. In towns where
Conservafibn Commissions have actively sought out farmland for
purchase and 1easeback,'the agricultural resource value of the
land has usually been only one of many attributes justifying
public purchase. thef important considerations have been the
land's visibility from the town center, proximity to other
protected open space lands,.location iﬁ a projected greenbelt,
or value as a buffer between areas of confiicting land-use.
Some farmland purchases have been incidental in that they have
been acquired only by virtue of being included in a parcel
sale in which other types of lands were the major motivation
for purchase by the town's Conservation Commission.

Currently more than half of the land in town-operated

leaseback programs is used for the production of low-value
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crops, such as field corn and hay. This is, in part, due to
several factors: £he location of many of the early-leased
lénds on conservation property which wasvunsuitable for highér
value crop production; thelminimal goal of most towns to keep
the land cleared and in agricultural use: the 6bjective of
‘extensive recreational use of the 1aﬁd13fter harvest; and»the-
desire of towns to support the preservation of égricultural
lands without ''getting into the agricultural business".

In some towns, initial leaseback efforts were cautiously
limited to the leasing of land'for"low-value crops for short
terms (ranging from 1 to 3 years) at low rates. These appeared
successful in providing benefits to the town through the main-
_tenance‘of agricultural land and open space, as well aé_ben—
eficial to the farmer by providing him the use of agricultural
land'(not available for purchase at its agricultural value)
needed to expand farm operations to an economically-viable scale.
This success encouraged'a number of towns to expand their farm-
land leasing programs.

In the past three years there has been an increase, not
only in leased acreage, but also in efforts to focus on the
preservation of prime agricultural-conservation'land. And
there has been an increase in the willingness of towns to enter

into longer-term agreements whereby farmers can expect reasonable
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returns on their investments in the land for high-value crop
cultivation (e.g., fertilizers, soil conditioners, drainage
ditches, etc.).

For the 725 acres of lénd leased for a fee,1 the average
license or lease fee is $25 per acre. For low-value crop lands
within the program the average rental rate is $21 per acre;
for high-value crops it is $27 per acre. Rental prices, arrived
at either through open bidding or informal agreements, are
slightly higher than privaté rental rates in the same areas.
These vary from $15 to $20 per acre for field corn and hay and
from $20 to $25 per acre for vegetable and small fruit crops.

Privaté rental rates do not necessarily fefleét the
agricultural value of the land. Landowners often lease farm-
land at a modest rate, simply to maintain their property in
a productive condition. Thus, while the average public rate is
somewhat higher than that for private rentals, it is not

inconsistent with the current value of rented farmland.

1To circumvent a legality which requires that the legislature
vote on the leasing (or other specified disposition) of any
agricultural lands (Mass. Constitutional Amendment to Article
XLIX) the towns issue legally-acceptable licenses rather than
leases.

2Estimate§ of private rental rates for farmland were provided
by County Cooperative Extension Service Agents in counties
with towns participating in purchase and leaseback programs.
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It appears‘that the rentals charged are sufficient to offset
the property taxes lost yearly, but will not recapture the capital
expense or interest on bonded purchases (even though towns often
cite és benefits the'recqmpense‘of the acquiSitiOn price).

In assessing this program, it is important to bear in mind
that it is not a formal program-established with broad-based state
support, but rather a land-use téchnique adopted independently by
towns as part of previously existing conservation programs. It is
nét an attémpt to preserve agricultural land as such, but rather
to include the agricultural use of land along with.conserVatiQn
| and ecology as an important consideration in thevprptectidn of

areas with high natural wvalues.

1i. Saskatchewan Land Bank Program

In Saskatchewan, where the Land Bank Commission oversees
a major and well established program for influencing the pattern
of lénd tenure, there has been extensiﬁe experience with ‘a purchase
and'lease system. The Land Bank Commiésion was created by the
Land Bank Act of 1972 and consists of three full-time commissioners
appointed by the Lieufenant_Governor in Council. 1In addition,
the Commission has several administrators, twelve regional counsel-

ors (covering ten regions), six appraisers, and an appeal board.
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Since Saskatchewan is largely outside the sphere of urban
influences, the objectives of the Land Bank Program are not
otiented toward retention of farmland but rather toward aspects
of land teﬁure. Despite this‘orientation, the operation of
the Pfogram is instructive.

Basically, the Commission engages in three types of ac-
tivities (Fifth Annual Report of the Land Bank Coﬁmission):

1) Purchase of farmland from retired farmers or others
wishing to sell voluntarily;

2) Lease of farmland tdvyounger, capable'farmers'to begin
or expand commercial operations despite their relatively
low level of assets; the leasing aspects of the program
-are also intended to encourage transfer of land from
one generation to another within a family and to
facilitate the establishment of viable farming units; and

3) Provision of advice on farm and financial management.

The Land Bank Commission can purchase farmland from

anyone desiring to sell, but priorities are given to retiring
farmers in financial difficulty and to larger tracts of land,
especially those forming full farm units. The price offered for
a tract of land is based upon expert appraised values of any
relevant sales. Generally, once the land is acquired by the
Commission it can be leased to a farmer in the next calendar
year.

Leases are of two types: long term and short term. Long

term leases are the norm and these are made for a period
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eXtending until the time the farmer is 65. The annual cash rent
paid by the farmer.must lie between 5% and 6.5% of the current
market value of the land (for 1977 it is 5.5% of the 1aﬁd value).
bBuildings and improvements are sold to the iessee and will be re-
purchased by the Cqmmission at the termination of the lease.
After'five years, a lohg term 1éssee may purchase the land from
the Commission if he deéires. |
Short term leases may be granted to farmers over 65 or

to others if no long term lessees can be found. |

»'In order to be eligible to lease land,.thé applicant‘must
declare his inténtioﬁ of‘making farming his principal occupation,
not exceedvincome and.net worth restrictions, reside in Saskatch-~
ewaﬁ, and be a Canadian citizen or a landed immigrant. If mofe
than one applicant desires the same land, the Commission has
estéblished a point system for determining objectively who is
- to‘gét priority. Points are awarded on the basis of net income
(fewer points for greater deviations from an optimum income
based on family size), age (maximum points if the applicant is
betwéen 23 and 35), size of the applicanf's farm, if any,
proximity of the desired parcei to the applicant's current farm-
ing operation, if any, livestock productivity, expected use of
land and improvements, education, experience in farming, pre-

ferences among applicants by the vendor of the land, previous



-170-

legsing of the land, and management ability. Applicants may
be individuals, cooperatives, péftnerships, or corbérationsf
Funds for purchasé of land by the,Commissioﬁ are ioaned
over a long term to the Commission from the Proviﬁéial Depért-
‘'ment of Finance. In addition revenue cdmes from ieasés,.intefeét,
and other sources. Administrative costs are paid by a grant from
the Provincial Department of Agficulture.
By the end of 1976 approximately 1,000 square miles of land
were leased out to farm operétors, indicating that Ehe pfogram
is fairly popular. A summary of land acquisitibn for the.
peridd 1972 to 1976 and land disposition for 1976 is given in

Table 5-4.
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Table 5-4

SUMMARY OF SASKATACHEWAN LAND BANK COMMISSIdN OPERATIONS*

Acquisition 1972-1976

Offers made to private vendors 3,359
- Offers accepted and not retracted 1,573
Acreage acquired from private vendors 721,292
Value of private vendor acquisitions $59,718,973

Disposition for 1976 Only

Number of leases in effect as of Dec. 31, 1976 . 1,707
Number of lessees as of Dec. 31, 1976 1,623
Number of applications to lease land in 1976 1,187
Number of agreements entered into in 1976 401

~ Long term agreements: Number - 368

‘ : : Acres 133,696

Long Term Leases Commencing in 1976 : -
Number of lessees with no previous lease 340
Number of lessees who were the vendors ' 54
Number of lessees who were the direct decendant
of vendor \ 48

Average age of lessee : 33 years
% lessees 20-30 years of age : : 54%
% of lessees who farmed no other land _ 17%
Average net worth of lessee - $35,000

*Sources: . Annual Reports of Land Bank Commission, 1972-1976.



-172-

c. Exercise of the Right of Preemption.

1In a nﬁmber of European countrieé, various units:of;governf
ment have beén grante& the fight of ﬁreemption in order to acquire
land for land banks or for specific deyelopment projects. In'
France, in addition to this form of preemption; the law auth-
orizes preemption for the purpoSe of preserving farmland.

The ample experience with preemption in France shows that
it is a land use control which works to assist those who wish
to remain.in farming to obtain suitable land and to keep ﬁrime
land frombbeing subdividéd. Preemption is a power compatible
with the American legal system and with American values. There
is ample precedent for it in the private mafket's use of the
right of first refusal. With minor mod¢fication§, it cou1d~be‘
adopted in the United States for the purpose of preserving
farmland.

i. The French Experience. The Farm Law of 1960 authorized

the creation of mon-profit companies, called SAFERs,l to buy and
sell farmland. A SAFER could be formed to serve either a
single department (county) or several departments together.

In response to the law, SAFERs were established in all but a

lSociete d'Amenagement Foncier et d'Establissement Rural, or
Company for Land Planning and Rural Organization.
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few departments of France.

Although not required by the law, all of the SAFERs
elected a corporate form of organization. Ninety percent of their
capital was.subscribéd by local farm organizations and farm lend-
ing institutions and 10 percent by a national company of farm
organizations and farm lenders called SCAFRl, which also
provides financial, accounting, legal, and technical assistance.

‘The largest capitalizations, for SAFERs either covering
five departments or located in areas of particularly high land
prices, ranged from $250,000 to $400,000. The average capital
subscription was‘$200,000 and was for SAFERs covering three
departments. While these sums are small, the SAFERs use their
capital as revolving funds and also receive national government
assistance. By law, the subscribers receive five percent
interest on their shares.

Although SAFERs are private cprpOrations, control of
their activities is divided between the shareholders and the
national government, somewhat in the manner of utilities

in the U.S.

Powers to Buy and Preempt: A SAFER may acquire land either

by voluntary sale or by preemption.

1La Societe Centrale d'Amenagement Foncier Rural, or Central
Company for Rural Land Planning.
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By voluntary sale, a SAFER may buy any farmland on the
open market, or it may offer to trade some of its land for
other land in order to assemble more efficient tracts. It
learns of the availability of land from notaries, farmers,
the press, and its own staff. Once it decides to make a bid,
it is in open competition with any other bidders for the land.

Acquisition by preemeption was authorized by the Farm Law
of 1962, with the strong backing of farm organizations. To
acquire this right, the SAFER requests the prefect to designate
a given area as subject to the right of preemption for farm
use. About'60 percent of all agricultural land is now subject
to a SAFER right of preemption (0.C.E.D.). No land in a
development districtl,and no land shown in an adopted plan as
intended for urban uses may be included. The p;efect must seek
the advice of farm organizations concerning the proposed des-
ignation and then submits a recommendation to the Minister of
Agriéulture. If the recommendation is favorable, the Minister
publishes a decree designating the area. People selling farm
land are deemed to have notice of the decree, and sale without

prior notice to SAFER is void.

lﬁﬁégf French terminology, this includes Z.U.P.s, Z.A.D.s,
and Z.A.C.s.
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Some sales and transfers are exempt from the right of pre-
'emption: exchanges between farmers, sales to close relatives,
sales tb a farmer or tenant farmer whose land has been expro-
priated, or saléé'to.an adjacent ‘farmer. Tenant farmers have a
right of preemption superior to that of SAFER. In addition,
rights of preémption held by the state and by other public
bodies have priority over the SAFER's preemptiQe right.

An owner wh0>wisheé to sell, who has a prospective buyer,
and whose land is subject to a right of preemption must notify
the SAFER and the tenanﬁ farmer, if there is one, by registefed
mail of the ihtent to sell, the proposed sale price, conditions
of sale,-and the name of the proposed buyer. Preemption by
SAFER must occur within 30 days of notification, either at the
sellér's price or by request to the éourt to fix the price. Be-
tweeﬁ notification of an intent to sell and SAFER's decision to
preémpt, the seller can reconsider and decide not té sell. 1If
SAFER accepts the offering price, the seller is bound; if
SAFER obtains a court determined price, the seller can back but
of the sale but must pay the expenses of setting the price.

Mapagement and Resale: Once land has been acquired, the

SAFER determines whether it is in need of improvements, such
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as drainage, irrigation, berms, windbreaks, afforestation, or
restoration or construction of buildings. If it is, the SAFER,
will do the work,

While holding the land, the SAFER is likely to place it
under short-term léases for farming. Land may be held for
five years, or under special circumstances for 10 years, before
being sold. During the holding period, which usually is between
six and 18 months, the SAFER is likely to be acquiring adjacent
parcels to assemble a larger and more efficient tract, contacting
nearby farmers ﬁho may wish to buy the land or trade some
distant parcel fbr it, and seeking out farmers, such as sons
working a too-small holding with their fathers, who wish to set
themselves up in a new location,

The land must be sold rather than offered on a long-term
lease, but, to help farmers lacking enough capital to buy, the
SAFER can sell to a group of peoplel wishing to be corporate
owner-lessors of a farm.

Sales are primarily but not exclusively to farmers. Old
structures and poor land may be sold to non-farmers for second
homes, for which there is‘an enormous demand in some parts of
the country. Some land may be determined to be more suitable

for forest use. Some land may be ceded to or exchanged with

1Groupement Foncier Agricole, or Agricultural Landowning Group
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land of public agencies for pafks, reSérvpirs, roads, aﬁd other
public uses. 1In most instances, however, the sale is to a
farmef. Frequently, there is compeﬁitioﬁ for the land.

Which farmer should bé‘chosen as puréhaser is a subject to
which the SAFERs give considerable attention. The objective
is to sell the land, not to the highest bidder, but tofthe berson
who will benefit‘mos£ as a farmer by its acquisition. Favored
by law are farmers with too little land, farmers willing to
exchange their present traéts for_more'efficient holdiﬁgs,
farmers whose land had been condemed for a public purpose,
and young farmers anxious to establish themselves. |

The SAFER must consﬁlt a land technicai advisory committee
of representatives of farm organizatiohs and administrative
agencies and obtéin’approval'from the Govefnment Commissiohers_
prior to signing an agreement‘of sale,

The successful purchaser must agree to farm the land for
15 years, either personally or with his family. During this
period the land may not be sold or subdivided, except undér
exceptional circumstances with the SAFERfs approval{

Experience: The level of activity of SAFERs has varied

considerably by region as can be seen in Figure 5-2, The north,
northeast, and alpine regions have been relatively inactive. The

north and northeast are level or gently rolling fertile areas
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where tracts tend to be large, reallotment not needed, and farm-
ing is holdingvits own sétisfactorily, In the alpine depart-
ments, on the other hand, little land is suited to farming.
There, the governmen;'s concern is with broviding help to
preventvexcessive'depopulation. Bordeauk, Burgundy, Gascony,
and the Languedoc-Roussillon regions all have had very high
levels of SAFER land investment.

For the nation as a whole, SAFERs in 1970 brought 13 percént
of farmlahd on the market and 21 percent of such farmiand
which was subject to preemption (0.C.E.D.). About one third
of the purchases were from farmers who had accepted government
retirement income. Purchases have been averaging a little
~under 200,000 acres per year, and sales by SAFERs in the last
few years have caught up with this rate, as can be seen in
Table 5-5. |

The price paid by SAFERs runs less than the average price of
farmland because the SAEERs tend to stretch their funds by
avoiding the high priced urban fringe farmland. 1In 1970, for
instance, SAFERs paid an average of $500 per acre for their
pufchases, while thé national average farmland priqe was $640
(0.C.E.D.)

SAFER activity has led to very 1itt1e litigation. In

1970, only 1.1 percent of all purchases involved litigation,
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Table 5-5
SAFER AND IDV RETIREMENT PROGRAM

LAND ACTIVITY, 1964-1975
(in acres)

SAFER SAFER Land ''Liberated

Year Purchases . Sales from Retiring Farmers
1964 155,000 52,500 237,500
1965 117,500 72,500 1,402,500
1966 | 145,000 100,000 1,772,500
1967 155,000 135,000 1,510,000
1968 - 182,500 145,000 1,457,500
1969 200,000 160,000 3,237,500
1970 182,500 157,500 | 3,037,500
1971 197,500 177,500 2,445,000
1972 207,500 202,500 2,080,000
1973 195,000 207,500 1,712,500
1974 182,500 180,000 1,552,500
1975 . _ 192,500 177,500 N.A.
2,112,500 1,767,500 20,445,000

ISCEES, Ministry of Agriculture

2Land "liberated" under IDV (Indemnites viageres de depart)
program may be disposed of in three ways. The title of the
land may be transferred to a younger member of the family;
the land my be rented, usually to a neighboring farmer; or
the farm may be sold on the open market. 1In 1972 and 1973,
approximately 51 and 59 percent of the land respectively was
placed on sale in the open market.
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and 60 percent of those actions were brought by the SAFERs.
Over the years almost two-thirds of all judicial decisions
supported the actions of the SAFERs.

The funds available to SAFERs, however, have been limited
and as a result, they have not‘been able to have as much effect
on stabilizing land use patterns as might be possible. For
example, in the Bouches -du-Rh&he SAFER, which has an average
funding level, 54 percent 6f all agricdltﬁral land sold from
1972 to 1975 was for nonfarm purposes, 35_percent was to persons
intending to continue farm use, and only 1l percent was to the
SAFER. (Nationwide the figure was 13 percent.)

Since 1962, 16 percent of all land purchased by SAFERs
throughout France has been by preemption. In Bouches-du-Rhghe
though, preemption was used for only 4 percent of all land pur-
chased. In many other instances, sellers offer to sell to
SAFERs voluntarily, knowing that a sales agreement with another
purchaser can be preempted. Therefore, the existence of
the power to preempt, whether or not it is used, has some effect

on farmland sales.
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2. Experience with Regulatory Methods

a. Exclusive Farm Zoning

i. A general survey

Exclusive farm use zoning is now employed or about to be:
employed in = many California and Oregon counties. In
addition, it is found in scattered counties and a few municip-
alities primarily in the westerﬁ-part‘of the country. Only
two examples are known in the East, and these two programs (in
Heidelberg Township Pennsylvania, and Freaderick County, Maryland)
were ﬁot enacted until 1977. |

Large minimum lot sizes and a very limited number of"
permitted uses are typical characteristics of exclusive agri-
cultural zoning ordinances. In addition, some employ additional
types of restrictions on deﬁelopment, such as limits on building
permits issued, The provisions of 17 exclusive agricultural
zoning ordinances are summarized in Table 5-6.

For the purpose of this study we have adopted a strict
definition of exclusive agricultural use zoning and include
only ordinances which prohibit non-agricultural uses specifically
or indirectly limit the feasibility of such uses by either re-
quiring large minimum lot sizes or placing a limit on building
permits issued. Eaeh line on the table corresponds to a zoning
classification with a given set of permitted uses. Sub-class-

ifications can be distinguished by the minimum allowable lot
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size, Thus, for example, in Madera County,California, Zoning
Classifications ARE-80, ARE-160, ARE-320, and ARE-640 all have
exactly the same use restrictions, but their permitted minimum
lot sizes range from 80 acres to 640 acres. Classifications
ARE-20 and ARE-40, which are listed on the following line,
allow gsomewhat different land uses than the first group.

The use classifications we have employed are set at a very
gross level in order to summarize the bewildering number of
very specific uses described in the ordinances. Consequently,
it happens that certain gross uses ére, at times, permitted both
by right‘ahd 6n condition. Where this happens, it is to be
understood that more specific uses within the gross classifica-
tipn are considered to Be conflicting uses, énd are accord-
ingly restricted. For example, within the use claésification
"Farm dwellings' residences of the principal farm family are
always permitted by right. 1In many jurisdictions, however,
labor camps or mobile homes for migrant workers are allowed
only upon issuance of a special permit given after a zoning
board review of the proposal.

Since there is no widely-copied model in this area of
land use control, there are numerous small butvimportant diff-

erences in the ordinances., The simplification into tabular
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form has undoubtedly created distortions. The table should be
useful in determining such facts as the winimum lot areas, or
the typical permitted uses, but it should not be used to draw
fine comparisons.

The three major controlling elements common>to exclusive
agricultural zoning, as mentioned above, are large required
winimum lot areas, restrictions on non-agricultural use of the
land, and other restrictions on development, such.as limits
on building permits issued. In almost every jurisdiction sur-
veyed, there is a gradation of the application of thesévcontrol-
ling elemgnts. This can happen within a primary zone by vary-
ing the required minimum lot areas of the sub-zones; or by
adopting within the same jurisdiction more than one primary
exclusive agricultural zone each of which can vary either in
required minimum lot areas, the level of restrictiveness of
permitted uses or the direct regulation of the amount of growth
allowed.

A listing of the most restrictive required minimum lot
areas for each jurisdiction is given in Table 5-7.

Two jurisdictions have very low minimum lot sizes: Columbia
County with a %»aére minimum and Hawaii with a l-acre minimum.
The reason we have included these jurisdictions is that each

of them has coupled strong prohibitions on permitted non-agri-

cultural uses to the apparently low required minimum lot areas.
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Table 5r7'

MINIMUM REQUIRED LOT AREAS IN THE MOST RESTRICTIVE
AGRICULTURAL ZONES OF EACH JURISDICTION

(Acres)
Columbia County, Wisconsin %
Hawaii ] — 1
Frederick County, Maryland 5
Santa Clara County, California 10
Marshan Township, Minnesota 10
Oregon* 10%*
Yolo County, California 20
Pitkin County, Colorado 30
Black Hawk County, Iowa 35
‘Bremer County, Iowa 35
Buchanan County, Iowa ' 35
Wolworth County, Wisconsin . 35
Heidelberg Township, Pennsylvania 50
Marin County, California _ _ 60
Tulare County, California 80
Solano County, California : 160
Madera County, California 640

* Minimum lot size not stated in zoning ordinance, but
county must 'review, approve, or disapprove'' creation
of any parcel of less than 10 acres.
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In each of these programs; single family non-farm dwellings are
not permitted, either by right or on condition. Thus, the
p;imary controliing factors are the restrictions on permitted
uses, and asbthese are strongly restricfive it is desirable

'
to include these programs in our review.

In Oregon there is no formally required minimﬁm lot area.
However, it is mandated that "any proposed division of land...
resulting in the creation of one or more parcels of land of
- less than 10 acres in size shall be reviewed and approved or
disapproved‘by the governing body of the county."

A glance at Table 5-7 shows that the four most restrictive
jurisdicﬁions are the California counties of Madera, Solano,
Tulare and Marin, with required minimum lot areas of 640 acres,
160 acres, 80 acreé and 60 acres respectively. Two points should
be made here. First, each of these very high minimum required
lot areas represents the most restricted sub-zone of the primary
exclusive agricﬁltural zones and are negbtiated voluntarily with
farmers who contract with the State of California under the
Williamson Act for tax‘relief and other benefits in return for
a l0-year pledge to keep their land in agricultural use. Thus,
these zones are not forced on unwilling owners, and consequently

are not likely to face legal challenge. Also they tend to be
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found in the more rural areas, which are notlfacing intense de-
velopmental pressures. Therefore, their usefulness in protecting
agriculturalbland against the full spectrum of developmeﬁt pres-
sure has not been tested. Pitkin County, Colorado, had a truer
160-acre minimum required lot area until May 1977, when under thréat
of a court challenge the ordinance was amended fo allow for a 30-
acre minimum required lot area. |

Four of the zoning ordinances differentiate minimum lot areas
according to the quality of agricultural éoil. In the three Iowa
counties, the 3-acre minimum lot area is applied only to those par-
cels of land where 75% of the soii is rated less than 80 on the
Corn Suitability Rating Scale. This category includes less than
ten percent of the soil in each of the thrée counties. ,A 35-acré
minimum lot area is required for all lands of higher soil quality.
In Heidelberg Township, agriculturally zoned land not designated
Prime Agricultural Land (that is/"all land contéining soils which
have been classified as having either a corn, oats, wheat, barley,
potatoes or hay .productivity rating equal to or greater-than one
hundred percent of the standard under improved managemenf as de-
scribed in the 'Soil Survey, Berks County') is subect to a l-acre
minimum lot area, whereas the minimum required lot areé is 50

acres on land that is designated Prime Agricultural Land.
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To summarize the table of the most restrictive required
minimum lot areas, it can be said that while the list varies
from ¥ acre to 640 acres, the variance of the true level of:
réstrictiveness of this'cbntrolling.element is not nearly so
great. This is both because of the nature and circumstances
in which the minimum lot area regulations are implemented;
and becéuse this specific element is but one of three which
can contribute to the overall restrictiveness of an exclusive
agricultural zoning ordinance.

The second controlling element of exclusive agricultural
zoning is the limitations on permitted uses of the land. In
Table 5-6 the use classifications permitted in addition to
general farming are arranged in a continuum‘which very gen-
erally represeqts potential impact on serious farming.

Typically special permits are to be issued only after a
review by the zoning board to determine the proposal's consis-
tency with the purpose of the zone. Each proposal for a non-
agricultural use thus may be subject to conditions that limit
its impact.

The most critical use affecting the viability of serious
farm production is non-agricultural residential development.
Multi-family dwellings are prohibited in all the exclusive

agricultural zoning ordinances. Single family, non-agricultural
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dwellings are allowed by right in only 5 jurisdictions: .Tulare,
Pitkin,and Frederick Counties and Marshan and Heidelberg Town-
ships. They are allowed on condition in seven jurisdictions,
usually in the less restrictive of several agricultural primary -
zones within that jurisdiction. The controlling element in
these instances, then, are the minimum lot area requirements or
"other restrictions."

Three jurisdictions rely on other restrictions. Tulare
County prohibits subdivisions, defined as "any real property,
improved or unimproved, in a unit or as contiguous units, which
is divided for the purpose of sale, lease or financing, whether
immediate or future, by any subdivider into five or more par-
cels." Both Pitkin and Frederick counties make use of limits
on the number of building permits allowed within the agricul-.
tural zone. Frederick Countf allows but 3 building permits
per 50-acre parcel.. Pitkin County'has‘developed a formula for
calculation of the number of building permits allowed in each
of its various zones. This formula weights the agricultural
zoné such that fewer Building permits are allowed per unit of
land than in other zones.

While it is not possible to combine the three major con-
trolling elements of each ordinance to provide an overall

index, it can be seen that jurisdictions have attempted to
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combine these in a way balanced to meet their particular ob-
jectives and circumstances.

In several jurisdictions, lower minimum required lot areas
are coupled With semmﬁefestrictions on permitted uses. This
allows for greater freedom of development for those uses which
are considered to be consistent with farm production. 1In
other ordinances, many uses will be permitted, but a high required
minimum lot area will be imposed to insure that the level of
potential impact will not be sufficient to disturb agricul-
tural activities.

Judged by the combined criteria of location in a standard
Metropolitan Statistical Area, population densityf and increase
in-populatibn_density (Table 5-8), only 5 of the 13 counties
with exclusive agricultural zoning can be considered to be under
‘significant urban pressure. These are Santa Clara, Marin, and
Solano counties in California, Black Hawk County in Towa,
and Frederick County in Maryland. The performénce of zoning
in these counties especially will bear watching as development
pressures continue to mount, |

Although urban pressures are too light and the periods
the ordinances have been in effect are too short to draw any

formal conclusions, a survey we have conducted of local



URBAN PRESSURE ON JURISDICTIONS
WITH EXCLUSIVE AGRICULTURAL ZONING

Santa Clara Co.

Marin Co.
Black Hawk Co.

".. Solano Co.

Frederick Co,
Walworth Co.
Yolo Co.

Heidelberg Twp.

Bremer Co.
Columbia Co.
Marshan Twp.
Tulare
Buchanan Co.
Madera Co.
Pitkin Co.
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Table 5-8

Located In

SMSA

yes
yes
yes
yes
no
no
yes
yes
no
no

no
no
no
no

Persons per Sq. Mile

1974
909
412
222
151
142
118
102

95
55
54
45
42
39
21

8

Increase

1970-1974

361
118
16
42
22
20

- 29
14

[0, W WS S
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officials yields the following information (Table 5-9).

A rather small number of zoning changes have been re-
quested.

Of the felatively few changes proposed, relatively large
percentages were gfanted.

Only one significant coﬁrt challenge to an agricultural
zoning ordinance was reported.

The smali number of changes requested might be ascribed
either to a lack of demand for development, to the reluctance
to.commit the time and money necessary for the review process,
or to the opinion of potential developers that there would be
: little hope of getting‘a requested change in zoning. The laék
of demand for more dgvelopment, which was noted above, seems to
be the most likely explanation, although the expense and bother
of attempting to obtain a zoning change may discourage pofen-
tial developers particularly if demand is low or moderate and
if alternative sites are available.

Some of the zoning changés reported were simply tech-
nicalities, as in Walworth County, where it was neceésary to
rezone the land on which a new highway was constructed. In
other cases many of the changes were small in scéle and prob-
ably did little to weaken the agricultural or rural character

of the area. On the other hand, the small number and acreage
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of changes of zoning may not represent a complete picture of
what is happening to agricultural lands in these counties. 1In

Santa Clara County, for example, the strong development pressure

' The re-

has resulted in a 'rash of 10-acre-lot subdivisions.'
sulting estates of farmlets do not violate the 10—a§re minimum lot
size of the agricultural zoning ordinance but are clearly not
effectivé in preserving large tracts of land suitable for commercial

farming, or perhaps even not effective in preserving a bucolic

landscape.

The éonstitutionality of the Madera, California agricultural

zoning ordinance was challenged (Gisler v. County of Madera)l but

the ordinance was upheld. The court said that prohibition of the
saie of parcels less than 18 acres in area in ordervto protect ag-
.ricultuie-Was a reasonable use of fhe police pbwer. No other sig-
nificant court challenges of exclusive agricultural zoning ordi-
nances were reported inthe survey. The lack of challenges may seem
surprising, given the novelty and degree of restriction of the
ordinances. It is understandable, however, if in fact developers
find it possible to get the zoning changes or adjustments without

going to court or if there isn't a demand for higher yield uses.

138 cal. app. 3d 305.
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Desplte this rather murky interpretation of our survey
results, the 1ocal officials who completed the survey forms
indicated a geheral optimism concerning the effectivenesé of
their agricultural zoning ordinances. Six of the@ answered
that it "effectively prevents subdivision and aevelopment",
three answered that it ''discourages developérs from making plans
for subdivision and development'; ohe answered that it "pro-
vides a format for negotiationvwith the developer making it
possibie to incorporaté desirable features in the development
plans before agreeing to the zoning change"; and one answered
that it "has 1itf1e effect". Three offiéials answéred that
there was not enough development pressure to tell. Except for
the Santa Clara response (that the zoning has little effect),
the responses do not appear to vary with developﬁent pressure

on the jurisdiction. (See Table 5-10).



-197-

Table 5-10

ANSWERS BY LOCAL OFFICIALS TO QUESTION: HOW WOULD YOU
EVALUATE YOUR EXPERIENCE WITH AGRICULTURAL ZONING SO FAR?

Santa Clara, Cal.
Marin, Cal.
Black Hawk, Ia.
Solano, Cal.
Walworth, Wis.
Yolo, Cal.
Bremer, Ia.
Columbia, Wis.
Tulare, Cal.
Buchanan, 1Ia,
Madera, Cal.
Pitkin, Col.

Little
Effect

Provides Discourages Effectively  Year
Format for Plans for Prevents Ag. Zon-
Negotiation Subdivision  Subdivision ing
& Development & Development Adopted
1973
X 1972-74
X 1973 .
X 1959
X 1974
X 1969
X 1975
: X 1973
X 1976
1974
X 1965
X 1974
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ii. The Oregon Land Use Act and Exclusive Agricultural
Zoning.

Although Oregon's populationbdensities are still very low
in comparison to eastérn séates, the state has expériencedﬁ |
substantial growth over the last couple of decades. Between
1960 and 1974 ﬁOpulation increased by 28%. Much of the growth
occurred in the western‘part of the state, along the coast and
in the Willamette Valley,. which includes Portland, Salem, and

Eugene. This growth and its effects on agriculture and the
landscape have become painfully evident to many Oregonians. Their
reactions came to focus in the 1973 Land Use Act (Senate Bill

100, ORS Chapter 197),

A series of earlier acts provided precedents for the 1973
Land Use Act: a 1961 statute which introduced thé concept of
exclusive farm use zoning and tied the benefit of differential
assessment to it; a 1963 differential assessment act whose
sanctions for a change in use are among the strongest imposed
by any state in the country; the 1969 Senate Bill 10 which
required cities and counties to zone their land and begin work
on comprehensive plans; and the Orégon Coastal and Development
Commission Act of 1971.

The 1973 Land Use Act, and the goals and guidelines whose
developmeht it mandated, require that urban growth boundaries

be established around all cities, and that all prime agricultural
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land outside the boundaries be zoned for exclusive farm use. The
comprehensive nature of the act itself, the subsequent guidé-
lines,.thé state's statutory provisions for exclusive agricul-
tural zoning which also provide for indirect measures to
strengthen agriculture, and several favorable court decisions
provide a mutuaily reinforcing framework for Oregon's efforts
to presérve farmland. |

The bill established ﬁhe Department of Land Conservation
and Development which consists of the Land Conservétion'and
Development Commission (LCDC), its directdr and staff. The
Coﬁmission is required to establish statewide planning goals
consistent with regional, county, and city concerns. The goals
are inteﬁded»to carry the full force of authority of the State.
LCDC is responsible for reviewing comprehensive plans of cities
and counties for conformance with statewide planning goals.
The planning efforts of state agencies are also to be coordin-
ated by LCDC to assure conformance with the state-wide planning
goals and also coﬁpatibility with city and county comprehensive
plans. LCDC 1is also directed to prepare model zoning and other
ordinances and regulations to guide state agencies, cities,
counties and special districts in implementing state-wide plan-

ning goals, particularly for those activities of 'state-wide
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significance: such as transportation and utility systems, and in
particular types'of areas such as wetlands, flood élains, énd
agricultural lands.

Cities and cqunties!vhqwever? have the basic responsibility
for preparing and adopting comprehensive plans, and counties
must coordinate land use planning activities of all local
governments within their boundaries (with the exceptién of
cities of over BO0,000‘population).

The major substance of the act is derived from the Goals
and Guidelines, which were adopted on December 27, 1974. "Goals
are regulations and the basis for all landuse decisions rglating
to that goal subject... LOn the other hand,] ... Guidelines are
suggested directions that would aid local governments in activat-
ing the mandated gogls".1 | |

The goals concerning agricultural lands, forest lands, andr
‘open spaces, scenic and histofic areas, and nafural resources, |
are of particular interest:

To preserve and maintain,agriqulturalblands kGoal 3)

To conserve forest lands for forest uses (Goal 4)

To conserve open space and protect natural and scenic

resourees (Goal 5)

1

Land Conservation and Development Commission, Goals -and
Guidelines, Dec. 27, 1974.
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The agricultural lands goal states:

"Agricultural lands shall be preserved and main-
tained for farm use consistent with existing and future
needs for agricultural products, forest and open space.
These lands shall be inventoried and preserved by adopting
exclusive farm use zones pursuant to ORS Chapter 215." (emphasis
added). The goal also defines agricultural land as land of pre-
dominantly Class I, II, III and IV soils, and in eastern Oregon
Class V and VI soils in addition. . '

LCDC has clarified that the agricultural lands goal does
require that all Class I throﬁgh Class IV soils outside urban
growthboundariesbe zoned for exclusive farm use (EFU).1

The forest lands goal states that "Forest land shall be
retained for the production of wobd fibre and other forest
uses," Neither Goals nor Guidelines, however, specify hqw
forest lands are to be retained, although the goals do list
seven different types of forest uses including prodﬁction of
trees, soil protection, recreation, grazing, maintenance of
clean air and water, and open Spaces, buffers from noise, and
visual separation of conflicting uses.

The goal concerning open spaces, scenic aﬁd historic
areas; and natural resources defines eleven different types
of areas which are to be inventoried. It is not specific about

~how they are to be conserved, but it does stafe..."Where né
conflicting uses fqr natural resources have beenbidentified,
such resources shall be managed so as to protect their ﬁatural
character. Where conflicting uses for natural resources have

- “Letter from Robert E. Stacey, Director, 1000 Friends of Oregon
December 21, 1976. '
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been identified, the economic, chial, environmental and energy
consequences of the conflicting uses shall be determined and bro-
grams developed to achieve the goelf" |

'Finaliy5 the’gbal concerned with urbanization is of primary
importance: | ‘" | | -

"To provide for an orderly and efficient transition from

rural to urban land use." (Goal 14).

The Urbanization goal then states,

"Urban growth boundaries shall be established to

identify and separate urbanizable land from rural land.
(emphasis added).

Essentially; all land is divided into four categories (Leeson):

Inside the urban growth boundary:
- (1) Already urbanized land

(2) Urbanizable land. (Cities and counties are per-
mitted to include agricultural land within the
boundary to the extent needed for future develop-
ment) .

Outside the urban growth boundary:

(3) Agricultural, forest, and open space land, which
is subject to the restrictions spelled out in the
goals.

(4) Other rural land, Whlch is suitable for sparse
settlement, small farms, or acreage homesites with-
no or hardly any public services, and which are
not suitable, necessary or intended for urban use.

The urban growth boundaries are guides to grOWth which are

adopted after technical studies and public hearings, and which
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may be amended in the future if public need is shown and if the
standards fér originally establishing the boundary are also
considered. |

The law stafes that land within férm zones shall be used
exclusively for farm use except as specified (ORS 215.203, 215.213).
Non-farm uses permitted as of right in farm zones include:
dweliings and othér buildings customarily provided in conjunction
with the farm use, schools; churéhes, utility facilities ex-
vcluding commercial power generation’facilities, and miﬁing
exploration. Additional uses may be established subjeét to
approval of the county: commercial.activitiesyin conjunction
wifh farm use, public or private parks, playgrounds, hunting
or fishing'preserves and campgrounds, golf coufses, power
generation plants, mines, and personal-use airports. Finally,
single family dwellings not provided in conjunction with farm
use may be established with the.approval of the county only
if the proposed dwelling is 'compatible with farm uses...doés
not interfere seriously with farm practices,...does not maferially
alter the stability of the overall land use pattern of the area,...
and is situated upon generally unsuitable land for the pro-
duction of farm crops'.

In the exclusive farm use zone, any proposed divisioh of land

into parcels less than 10 acres in size must be reviewed for con-
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sistency with Agricultural Land Use Policy (QRS 215.243) and approved
or disapproved by the governing body qf théi;oﬁﬁty; divisién of
land into larger tracts may Ee reQiewed bf tﬁe’gQQérning body
Af it wishes (ORS 215.263). |

These stringent requirements are combined with a number of
measures to improve the viability of farming in areas-zoned for
exclﬁSive farm use: prohibition of local ordinances which woﬁld
restrict or regulate accepted farming practices because of noiée
dust, or odor if such conditions do not iﬁterfere with the use of
adjacent land (ORS’215.253); exemption from assessments and‘levies
of sanitary and water supply districts (ORS 308.401);_qualification
for differential assessment (ORS 308.345); and valuation at fafm
use value rather than at market value for state inheriténcé tax
purposes (ORS 118.155 and ORS 808.370(1)). (These provisioﬁs are
compared with those of the New York Agricultural Districpihg Pro-
gram in Section 2c below).

The Act stipulated that Oregon's 36 counties and 230 cities
were to bring their comprehensive plans and zoning ordinances
into conformance with the LCDC goals by January 1, 1976, LCDC
is empowefed to grant an extension beyond that date if the local
jurisdiction has a comprehensivé plan and is making satiﬁfactory
progress toward completion. If these minimal conditions are not
ﬁet, LCDC is required to step in and adopt a plan and zoﬁing-for

the the non-complying jurisdiction.
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Ey November 1976, only two local jurisdictions had com-
plie& with the Goals and Guidelines. All others were seeking or
had been granted extensions. When a compliancé schedule is
agreed to, a grant 1is typically made by the state to the local
govefnmental unit to enable it to carry out the necessary
analysis and work with citizens to develop plans consistent
with the goals and guidelines. Under currenf schedules,
it will be 3-5 years before most of the counties are in com-
pliance.

In addition to the general failure to comply in accordance
with the original deadline, there was considerable evidence
during 1976 that some iocal jurisdictions were reluctant to
comply fully with the requirements of the Goals and Guidelines.
Two general types of responses have been observed: delineating
an excessively large area for the growth zone, and failing to
put into the EFU zone all land suitable for agriéulture.

Primarily because of controversy concerning LCDC's role
with regard to activities of statewide importance and corres-
ponding“power\invested in LCDC over local units of government,
| a petition was filed calling for a statewide referendum to
repeal the Act and was brought to a vote in November 1976.

The measure was defeated 57 to 43 percent statewide, with the
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Willamette Valley strongly in favor of the Act but with the
coastal counties voting for repeal. fhe statewide vote on the
referendum must be counted as a substantial victory for the
Act. An expected effort to amend the act in 1977 also amounted .
to little. Thgse votes -probably have removed most remaining
wishful thoughts that LCDC might be just a temporary phenomenon
and that local jursidictions could soon go back to their own
ways of dealing with planning and development.

The resolve with which the Act is now being carried out
may be indicated by a recent Opinion and Order concerning Marion
County (LCDC No. 75-006, 3-2-76) whicﬁ was signed by Harold
Brauner, Director of the Department of Land Conservation
and Development on March 3,:1977. The order rejected Marion
County's proposal not to confer exclusive agricultural zoning
on 11,600 acres of good agricultural land. Land suitable for
agriculture; which is undeveloped and uncommitted to other uses,
states the order, is ''not to be viewed generally as spéce,
available for development but as the basic resource upon which
a major segment of Oregon's economy rests. As the nonreplacable
foundation for crops and livestock, it is to be viewed as a
primary source of its own rights. The purpose of this resource
must be weighed carefully ... Thus, if acres for acreage home-

sites are determined to be needed in the Salem area, then all
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areas suitable for such sites must be considered 1including West
Salem, even though it is in another county...ORS 215,213 (3) is
very clear that such homesites may be permitted in the EFU
zones only under Very strict conditions, so as to insure com-
patibility with the farm practices used iﬁ the exclusive farm
use area and to keep the exclusive farm use area free from
development." |

Two recent Oregon court decisions indicate positions

similar to that taken by the Order. (Multnomah County vs.

Howell 9 Or App 374, 496 P2d 235 (1972), Supreme Court review

denied (1973) and Joyce vs. City of Portland, 24 Or App 685, 546

P2d 1100 (1976)). In the first case, the county waé upheld

in enjoining quarrying‘pn land zoned resideﬁtial-agricultural
and in the second the court upheld a rezoning of over 800 acres
from low density residential to farm and forest use. In both
cases it was stated that there is no taking without'compensation
merely because there is a reduétion in property value, so long
as a substantial beneficial use remains; Theée cases are con-
sisten; with the opinion of the Joint Legislative Committee on
Land Use that ''so long as fhe most restrictive portions of local
plans and zoning ordinances center around farm use designations

for prime agricultural land, the beneficial use test will be
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complied with and the question of taking will not be success-
fully raised.";

There is not yet enough experience with the Oregon Land Use
Act to be able to conclude whether it will be effective in pro-
tecting farmlands and environmentally valuable areas from
development. The program has made a substantial beginning,
however, and has withstood attempts to repeal or weaken it.

The promisé of the program would appear to rest not only
in the strong and explicit provisions of the exclusive farm
use zone (which muSt‘be applied to all soils of SCS classes
I through IV), but also in the comprehensive quality of the
legislation. The Land Use Act requires that local jurisdictions .
prepare compfehensive plans and zoning ofdinances consistent
with them. Both planning and zoning must be consistent with
the statewide Goals and Guidelines, which state that each local
jurisdiction must establish an urban growth boundary to identify
and separate urbanizable land from rural land. In order to
strengthen the viability of agriculture in an EFU zone and to

somewhat counterbalance the farmer's loss of ability to develop

lFinal Report of the Joint Legislatlve Committee on Land Use,
Nov. 1976, p. 32,
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or sell for urban development many benefits similar to those

of agricultural districting are provided.
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b. Inverse Condemnation

The only known example of the use of inverse condemnation
as a conscilous element of a widespread program to protect land
from development is in Massachusetts.

i, The Massachusetts Wetland Restriction Program.

In 1965 the Massachusetts legislature (known officially as
the General Court) extended its protection of coastal wetlands
through the adoption of Chapter 130, section 105, which restricts
and regulates their use. Similar legislation (C. 131, S40A) was
adopted for inland wetlands in 1968, and a 1972 amendment
provided for the inclusion of flood plains in the inland
restriction statute.

In Brief,.the legislation empowérs the Commissioner of
Environmental Management to adopt orders ''regulating, restrict-
ing or prohibiting dredging, filling, removing or otherwise
altering or polluting wetlands'. The landowner '"may petition
the superior court in equity to determine whether such an order
so restricts the use of his property as to deprive him of the
practical uses thereof and therefore is an unreasonable use of
the police power because the order constitutes the equivalent of
a taking without compensation. If the court finds the order to

be an unreasonable exercise of the police power...the court
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shall enter a finding that the order shall not apply to the land

of the petitioner."

: The Department of Environmental Management
may then ''take the fee or any lesser interest in such laﬁd in
the name of the commonwealth by eminent domain."

The legislature's definition of wetlands is quite compre-
hensive. Inland wetlands, for example, are defined as including
wet meadows, marshes, bogs, swamps, other areas inundated by
ground water for significant periods of the year, and banks
touching inland waters or wétlands.

| The Department's standard ordef regulating and restricting

‘inland wetlands in a city or town generally prohibits filling
or dumping; draining, excavating, or dredging; or any act or use
which would destroy the natural contours of water‘flow, or
otherwise alter or permit the alteration of the natural and
beneficial character of the wetland. Certain uses, however, are
expliéitly allowed in the restrictéd land: the construction or
maintenance of roadways or driveways to unrestricted lands where
there is no viable alternative; the installation‘bf utilities;
the excavation of boat channels, wildlife impoundments, and other
excavations where no fill is placed on the wetland except that

.necessary for retention structures; the construction, mainten-

ance and expansion of beaches; the construction and maintenance

of catwalks, foot bridges, wharves, docks, piers, boathouses,
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boat shelters, duck blinds, observation decks, and boa; laqnch-
ing ramps; the use or improvement of land for agricuLturél
purposes; the maintenance of drainage measements,xdiiches,
watercourses, and artificial water conveyances; and outdoor
recreational activity structures.

The Wetland Restrictions Division of the State's Depart-
ment of Environmental Management maps the areas to be restricted,
either wetlands or flood plains, on a town-by-town basis. Once
this is done, formal notice of a puBlic hearing is sent to
all affected landowners, town selectmen, conservation commiésion-
ers, and asseésors, as well as various state agencies. A
hearing is held, after which any landowner who feels that his
land does not come under the juriédiction of the law and'has
been inappropriately restricted may make an appointment with
program administrators to discuss the matter prior to the adoption
of an order of restriction by the Department. In this manner,
errors of inclusion and exclusion are corrected and the mapping
of restricted areas is revised.
| After the hearing, the town selectmen must approve or
disapprove the inland wetland order of restriction within 30

days.l If no action is taken the order is considered approved.

1Town approval is not a condition of the coastal wetfand re-
striction act. (M.G.L.A.. Chapter 130, section 105).
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If‘the town disapproves the order, six months must lapse before
the Commissioﬁer of Environmental Management may adopt the order
or an amended order. |

Once the order is adopted by the Commissioner, each
landowner is notified By certified mail and é copy of the order
is recorded in the Registry of Deeds for the district. This
is a critical time, for once a landowner or any person having
an interest in affected lana is notified, he has only_90fdays
ﬁo petition the Superior Court to determine whether the order
so resticts the use of his property as to deprive him of fhe
practical uses of the land and is tﬁerefore the equivalent
of a taking Qithout compensation. This is the process of
inverse condemnation -- the landowner appealing to the court
to determine hhether the'restrictéd land has, in fact, been
condemned. If so, the restriction is removed and the.state
is.given the option to acquire the fee or lesser interest
under powers of eminent domain.

There is no formal state-level staff to provide surveil-
lance for the Wetland RestfictiOn Program. Once wetlands are
restricted, the immediate responsibility for maintaining lands
in their protected state lies with local government agencies |
and individuays. An attempt has been made to extend the

responsibilities of town Conservation Commissioners to the
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protection of wetlands by asking them to malntain informal
surveillance of town wetlands and report all v1olations to the
Department of Environmental Management. Once a v1olation is
reported, the Wetland Restriction Program and the Attorney
General's office request compliance with’the law.- |

Interpretation of the law and restriction order often
varies from town to town, as do town needs and desires for
development and resource protection. Therefore, the strength
of the Wetland Restrlction Program is, in part, determined by
local needs, values, and priorities. In towns with currently
restricted wetlands, development pressures and the des1re to
protect remalnlng town resources are higher than in many other
parts of the state. A full assessment of local enforcement
will not be possible until the program is applied to towns‘
where the recognized ecologlcal and public welfare and safety
values of wetlands are less than the values of wetlands as
defined by exlstlng laws.

Since the enactment of the inland and coastal wetland
protection laws, orders restricting the use of coastal wetlands
and contiguous lands have been recorded‘for 24 coastal towns.
Three of these towns have also had orders recorded whichirestrict
their inland wetlands, Eight additional towns in the Charles

River Basin have had orders recorded restricting the use of
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their inland wetlands. In the 12 years since the adoption of
the first wetland protection-restriction law, only 32 of
Massachusetts' 351 towns héve had any of their wetlands re-
stricted under the Wetland Reétriction Program. Data available
fof towns with restricted wetland indicate that 24,045 acres, 
involving 4,422 property owners in 22 towns have been restricted
under the coastél wetland program, and 4,718 acres of wetland
haﬁe been redistricted in 8 inland towns. The data, howe?er,
cover only 30 of the 32 towns in the program. While a cﬁrsory
comparison of the surveyed(ch:Connelly) and restricted1 wetland
acreage would seem to indicate that at least a significént
portion of participating towns' wetlands has been protected,

it is not possible with present available information, to
determine the size, development potentiél, value, or ecological
significance of restricted wetlands.

Thus far, approximaﬁely 40 petitions have been filed with
the Superior Court to determine whether the restriction is
equivalent to a taking. Less than six of these have been settled,
all out of court. In no case was there a decision on whether or
not taking had occured. Instead, the cases were settled

because the petitioner withdrew his appeal, an error on the

1In 22 coastal towns, 8.4 percent of the towns' land area is

restricted coastal wetlands. 1In 8 inland towns, 6.5 percent
~of the towns' land area is restricted inland wetlands.
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part of the program administrator was recognized, and corrected,
etc. |

Whether restrictions and inverse condemnation could be
applied to farﬁland as it has been ﬁo wetlands is an open
question, at least in Massachusetts. Farmland is more readily
developabie than wetlands, and therefore, the loss inlﬁélué |
because of.restrictions would be gréatér than for farmland,
This difference suggests both that there woula be felatively |
less political support for passing a restriction and inverse
condemnation bill appliéd to farmland ahd that ifkenécted and
implemeﬁted, such‘a progfam would generate many more petitioﬁs
by landowners to determihe whether their land had indeed been

taken without compensation.

1Information prov1ded May, 1977 by Paul Grongen, Legal Counsel,
Wetlands Restriction Program.
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c. Transfer of Development Rights

The concept of the transfer of development rights has
produced a voluminous literature, but to date very few commun-
itieé have instituted legislation on transferable development
rights -- particularly for exten;ive semi-rural or developing
areés -- and only a handful of transfers have yet occured.

Two basic types of TDR ordinances have been worked out so
‘far with intermediate types occasionally introduced.v One is a
pure TDR arrangement with sale of development rights from land
owners in the no-growth zone to developers in the growth zone
in a market-type situation. Buckingham Township in Bucks County,
Pa. has this sort of ordinance but there has only been one
transfer so far. L The town of Southampton in Suffolk County,
New York, has a similar ordinance but it has never been used.
Eden near Buffalo also has récently adopted a foWn-wide TDR
system as part of its zoning ordinance.3 And similarly, the
Sunderland, Massachu$etts Zoning bylaw allows for Voluntafy

transfers of development rights from prime agricultural land

lSee Bennett; the appropriate sections of the Zoning Ordinance

are Art II, Sec 216, Art III, Sec 304, Art V, Sec 502, and
Art VI.

2See Bennett and the Southampton Building Zone Ordinance No. 26
Sec 2-10-20, and 2-40-50.

3Emanuel.
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' a planned unit deve}opment;l

to an "Open Space Community,‘
The other typé of ordinance is really a variation on
planned unit development. In this case a land owner may trans-
fer development rights from one parcel to another (he must
own both), thereby preserving open space in one area and build-
ing at a higher density in another. Chesterfield Township in
Burlington County, N.J? and Hillsborough Township in Somerset
County,‘N-.'J.3 have this type of arrangement. Collier County,
Florida4 has an arrangement where land in protected ("séecial
treatment'') districts, suchas coastal areas and marshes,can have
its development rights tranéferred to an adjacent parcel not in
"this special treatment district.
All examples of TDR ordinances in semi-rural areas which
we have been able to find are voluntary: that is, the owner
of land iA the no-growth zone has the option of either develop- .
ing at low density as allowed by the existing zoning or receiv-

ing and selling his development rights certificates and not

developing his land. Few people have chosen the TDR option.

1See Bennett, August, Gowen and MacKenzie and Sunderland Zoning
by-law Sec 4400, especially subsections 4460-4463.

2See Bennett and Zoning Ord., subsections 329 and 70lE.
3See Bennett and Ord. No. 75-13, 1075, Sec 333 and 801.

4See Bennett and Zoning Ord Sec 9 (1974).
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The very‘newnéss of TDRs also means that there may need to-
be State enabling legislation before a local TDR ordinance can
be adopted. Illinois' Historical Preservation Enabling Actl
and New Jersey Assembly Bill No, 31922 are exampies of this.

d. Development Perﬁit Systems

Deveiopment permit systems have been instituted in Cal-
ifornia; Florida, and Vefmonp. Here we review briefly the Cal-
ifornia and Florida systems and report our own research, which
was concentrated on the Vermont program,

i. California: Coastal Commissions

Since 1965, the Bay Area Conservation and Development Comm-
ission (BCDC) hés regulated development along the shoreline of
San Francisco Bay. In 1969 the Commission completed its con-
servationband development plan and was given pefmanent permit
power by thé legislature’to implement it. Based on this model,
six 12-to-16 member regional coastal commissions were set up
in 1972 by the state. They were-charged with preparing a plan
by 1975 for the conservation of each coastal zohe, which was

broadly defined to extend from 3 miles out to sea to the

1Ill. Rev. Stat., Chap. 24 sections 11-48. 2-1 et. seq., 1971.

21975. This bill failed to pass and will probably be reintro-
duced in 1977.
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highest elevation of the nearest coastal”mounfain range. In‘
some sections-this»distance extends“S miles'inl;nd? ‘During the
period‘of plan preparation, the'Commissidns weré“giQén fhe power
to veto or modify all forms df deveiopment in the water>area
of the zone.and in the adjoining lOOO-yard strip of laﬁd. Almoét.
all construction, dredging, filling, and discharge ére covered,
with exembtions made only for maiﬁtenance of existing naviga-
tion channels and minor (less than $7500) impro?ements to singie
family houses (Healy). | | |
| "In deciding on permits, the commissions would have to
find that a development wduld have no substaﬁtial adverse en-:
vironménfal effect''and would be consistent with ' the mainten-
ance, restorétion, and enhancement of the oﬁerall quality of the
coastal ZOne.environment, including, but not limited to, its
amenities. Dévelopments must also be consistent with the
"continued existence‘of optimum populations of all species of
living organisms' and thé avoidance of "irrevefsiblé and irret-
rievable commitments of coastal zone resources".l To make
the permit process.eveﬁ more stringent, a two-thifds majority
of a commission (wembership not just attendance) ﬁould be

required to approve dredging or filling of estuaries or bays;

[y

develobments.on agricultural land and those that would reduce

1California Public Resources Code Sections 27402 and 27302.
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the size of a beach or intérfere with access to the water, and
certain other types of projects". (Healy, p. 71).

The members of the commissions were to be evenly divided
between representatives of local (county and municipal) govern-
ment and ''public" members appointed equally by the governor,
senate rules committee, and the speaker of the state assembly.

A stéte commission was set up over the regional commissions
as an appeal'body.

In August 1976, the state legislature passed a bill aimed
at preserving coastal ecology, concentrating developmeﬁt'in
existing urban areas, and guaranteeing public access to the coast.
The bill made permanent the State Coastal Commission, and
extended the lives of the regional commissions for two years,
during which time local governments are to make their plans -
and zoning ordinances conform with the étandards and policies pre-
scribed in the state legislation. After local plans and ord=-
inances are in conformance, regulation will be done by local
governments which are to grant permits only to those projec;s
that conform to state standards and policies.

ii. .Floridaf Developments of Regional Impact

In Florida, a permit system was set up at the level of

local government by the 1972 Environmental Land and Wéter
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Management Act (Healy pp. 102-138). '"Developments of regional
impact" must be approved by local government which issues a

permit called a ''development order."

Only very major projects
qualify as developments of regional impact. They include, for
example, airports, power plants of over 100MW, hospitals serv-
ing more than one county, shopping centers of over 40 acres,
manufacturing plants or industrial parks with more than 2500
parking places, housing developments of over 250 units (in the
least populous counties or of over 3000 units in the most
populous ones).

A developer planning a development of regional impact (DRI)
must apply for permission to the local government. The applir
" cation forms asks many questions about the environmental, eco-
nomic, and fiscal impact of the proposed project and the com-
pleted application may run to hundreds of pages. The developer
must also submit a copy of his application to the regional
planning agency. The regional agency has 50 days (only 30 days
up until 1974 when the requirement was changed) to review the
application and make a recommendation. Local government must
only "consider" the regional agency's findings and recommenda-

tion and can ignore them altogether. The developer may appeal

the local government's decision., The regional planning agency
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or the di#ision of state planning has the right to appeal

to the Florida Cabinet. If a local government objects to a
project lying within another city or county, if cannot appeal
itself but must persuade the regional planning council to
carry, and pay for,an appeal. Private citizens have no right
of appeal.

"Thus, Florida's DRI process is a mixture of regional
evaluation, local control, and state review. The process takes
place under rules drawn up by the state, and the division_of
state planning is kept informed of the progress of each DRI
application. But until an issue comes to the cabinet on appeal,
the state remains in the background. The regional council is
diréctly involved from the start, but its power, except for the
appeal power, is'one of persuasion rather than compulsion.”

(Healy p. 121).

iii. Vermont's Environmental Control Act (Act 250)

Vermont's Environmental Control Act (Act 250) was adopted
in 1970 and amended in 1973. The law calls for a three-stage
planning process and for a permit system to screen mostvsub-
division and development with reference to criteria contained
in the law. The law created an Environmental Board of nine

members, to be appointed by the Governor, and charged the
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Board with adoption of the plans énd administration of the,
permit system. Nine (later reduced to seven) district en-
vironmental commissions were established, whose members are
appointed by the Governor.

The planning process was to be marked by adoption of (1)
an interim land capability and development plan, (2) a capabil-
ity and development plan, and (3) a land use plan. The first
two plans were adopted by the Board, the Governor, and in‘1972
and 1973 respectively, by the General Assembly. These two plans
map and describe resource areas, including primary and secondary
farmlands, but do not make specific use recommendations. The
third pland, the land use plan, would have established five
categories of use districts but was fejected by the General Assem-
bly in 1974. - The present adminiétration has had legislation in-
troduced which would repeal the state land use planning require-
ment of Act 250, and the people interviewed for this study
agree that thefé.is a widespread expectation that this repeal
provision will pass.

The permit process (Figure 5-3) applies to subdivisions of
more than 10 lots, construction of more than 10 housing:upits,
development of commercial or industrial property of more than

one acre, and all construction regardless of size at altitudes
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of over 2500 feet. Application for permission to develop must
be made to one of seven District Environmental Commissions,

which must listen to recommendations by the state Agency for
Environmental Conservation and the local municipal government

and planning commission. The District Commission issues findings
of fact and conclusions of law following a public hearing, and
then grants a permit, grants a permit with conditions, or

denies a permit. Appeal is to the state Environmental Board

and beyond tﬁat to the Supreme Court.

Subsection 9(B) of section 6086 of the act states thatla
permit will bg granted for the develoﬁhent or subdivision of
primary agriéﬁltural soils only when (1) the development’6r 
subdivision will not significantly reduce the agricultural
potential of the primary agricultural soils; or else (2) the
applicant can realize a reasonable return on the fair market
value of his land only by devoting the primary agricultural
soils to uses which Will significantly reduce their agriculturél
potential, and the applicant has no other land reasdnably
suited for the development. The development must be designed to
minimize the reduction of agricultural potential (by using such
devices as cluster planning) and it must not significantly

interfere with or jeopardize the continuation ofﬂagriculture
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on adjoining lands or reduce their agricultural or forestry
potential.

The Environmental Board has interpreted the rather lengthy
definition of primary soils found in the legislation (Sectioﬁ
6086) to "include lands suitable and economically viable for
dairy farming and adaptive crops. Under the Soil Consérvation
Service land classification system, this definition would
include Class I, Class II and Class III lands."1

As of January 1, 1977, 2,542 applications for permits
had been filed with District Commissions under Act 250. Of
these, 2,277, or 90 percent have been granted or granted with
conditions. Only 66 were denied; of the remainder, 113 were
withdrawn prior to a decision, and 86 were still pending. Most
were‘setfled by District Commissions, but 78 applications were
appealed to the Environmental Board. Of the 41 appeals acted
on by the Environmental Board, 36 were.granted permits, usually
with conditions, and 5 were denied permits.

In order to focus on the permit experience as it relates
to prime farmland, all of the District Commission files were
examined which were known by Kenneth Senecal, the Executive

Officer of the Environmental Board to contain discussion

lMemorandum of Environmental Board, June 14, 1973.
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pertaining to agriculture.l Only eight files were known. Most
files say nothing at all about the productivity of the soils,
and contéin no findings as to the primary soils criteria.
Therefore, the eight cases are highly atypical in that the
quality of the land was a subject of discussion at all.
Generally the decisions give little weigﬁt to the re-
tention of agriculturai land. In one case the tract was 'mot
considered prime agricultural or forestry land due to its
topography and the fact that it is broken up by a road and
natural features'; in another, the "agricultural soils on
the site do not constitute a major portion and could not be
considered a viable farming unitg" and in a third "through
having primary agricultural soils', the extent was not con-

sidered enough to outweigh the fact that the city of South

1 In the recollection of this officer, there are also only

a few instances in which Act 250 has been applied specifically
in order to preserve land of special environmental value. Con-
ditions have been attached to a permit granted inWhitingham,
which requires that development be designed to avoid Ryder
Pond bog, and a permit granted in Cabot requires that a duck
resting area be protected. In addition, there may be a dezen
instances of relocating buildings from the skyline, redesign-
ing arthitecture to fit the surroundings, or requiring tree
planting.
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Burlington had zoned the tract industrial as the highest and
best use. In granting permits for three of the cases, a min-
imal condition was imposed requiring that the land be grazed

~ or the hay mown annually (in'one case until the last lots were
sold and in another '"'to reduce the risk of fire'). |

In only one of the eight cases (Hillwinds case, File no.
2W0302) did the District Commission deny a perﬁit for dgvel-
opment, noting that the development would have an adverse
effect on natural beauty and would cause a reduction in agri-
cultural.potential, and showing how the applicant failed to
-meet each of the criteria of subsection 9(B).

This sole effort by a District Commission to protect prime
farmland was not destined to survive the appeal process, and for
a reason which illustrates vividly the need for precision in
the statutory definitions; The Environmental Board hearing is
denovo as to any findings of fact challenged by any party. The
Windham Regional Planning and Development Commission chose
not to appear on the aesthetic issue, for which it had the
burden of proof, so that aspect of the'findings was not sus-
tained. The applicant bore the burden of proof as to criteria
of subsection 9(B), and the Agency of Environmental Conservation
anticipated calling a soil technician of the U.S. Department

of Agriculture's Soil Conservation Service (S.C.S.) in rebuttal.
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Prior to the hearing, however, the State Soils Scientist of
the S.C.S. notified the Chairman of the Environﬁental Board
that he would ﬁot allow the soils map of the owner-éooperator's
land to be used in the case because of potential inaccuracies.
This stand by the S.C.S. caused the Agency of Enviroﬁmental
Conservation to withdraw and led ﬁo a granting of the permit.
The Environmental Board's findings of fact stated: ''Although
the soils within the area may have some agricultural potential,
the presence.of rocks would make cultivation with modern farm
equipment impractical. Removal of rocks for farming purposes
would not be economically feasible."

The Environmental Board subsequently has requested the
S.C.S. to specify which of its maps may present some problems.
A partially responsive letter of July 14, 1976, describes
the limits of testimony which S.C.S personnel may give at
District Commission>hearings but does not refer to map accur-
acy. It is apparent from the 1ettér that the S.C.S. will
limit its role to provision of basic soils data and is deter-
mined not to become involved in economic, political, or reg-
ulatory aspects of agricultural land use. One suspects that
- it was the absence of guidelines for its personnel at the time

of the Hillwinds appeal that led the S.C.S. to bar reliance on
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its maps. In ﬁhe absence of other soils maps or of more specific
statutbry definitions, however, its action has hobbled the
state,

These cases reflect two contrary circumstances. Except .
for Hillwinds, the sellers of lots or parcels for residential
purposes appeared to be peqple who had been unable to earﬁ
a good living by farming and who proposed to sell off their
priﬁcipal and possibly sole substantial asset. The two indus-
trial park cases reflect the desire to promote job opportunities
where location makes it feasible. In both situations farm
preservation did not warrant serious consideration when com-
pared with economic imperatives. Unless the market forlmilk
increases substantially or the price of land for rural res-
idences declines, there would appear to be little reason td
expect @ore than lip service to be paid to Act 250's goal of
preserving high quality farmland.
| None of the people interviewed believes that Act 250 has
been or will be an effective means of preserving prime farmland.
Senator Keith Wallace, former Director of the State Farm .
Bureau, noted that many‘people avold Act 250 by'subdividing a
few lots at a time or by creating lots in excess of 10 acres.

Neither Senator Wallace nor Darby Bradley of the Vermont Natural
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Resources Councii saw any prospect for passage of the state land
use plan and commented that this forces the District Commissions
to respond on a case-by-case basis. Kenneth Senecal sums up
the problem as follows:

"First of all, I believe that Act 250 is in a
position to regulate such a small portion of the
development that occurs on prime agricultural lands
that it really does little to protect agricul-
tural lands as a resource.

Secondly, the present economic disparity between
the value of lands for agriculture and other

uses in Vermont makes it very difficult unless

there is a comprehensive State program which would
include incentives for farming and removing of dis-
incentives, such as taxing farm lands at their fair
market value. L

Thirdly, insofar as Vermont's commitment to save
agricultural lands, there certainly is a substantial
emotional commitment as demonstratéd by the fact
that Act 250 purports to regulate the uses of
Agricultural lands. My use of the term commitment
is probably inappropriate in that respect. Perhaps
it should be more precise in pointing out that
Vermont does not have any effective comprehensive
program designed to save agricultural lands even
though it has many individual programs which exist
because of concern that agricultural lands are being
diverted to other uses, and that in the long term
this will be deterimental to the interest of the
State of Vermont."
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B. ‘Experience with Indirect Controls

1. Experience with Tax Incentives

a.  Differential assessment for property taxation

Differential assessment of farmland for property tax purposes
has been adopted by at least 44 states, twenty of which also con-
sider forest lands eligible for differential assessment and fifteen
of which pfovide comparable treatment of lands with critical'na-
tural, scenic, and historic qualities. As noted in the general
discussion in Chapter IV, there are three general types of differ-
ential assessment:  Preferential assessment, with no sanctions for
a participant who takes his land out of an eligible use, 2) de-
ferred taxation, which requires that several years' worth of back
taxes on the difference between market value and use value be paid
if the land is taken out of an eligible use, and 3) restrictive
agreements, in which the landowner must contract to keep his land
in an eligible use. These are summarized in Table 5-11, which is
updatéd from RSRI's detailed report on differential assessment,

Untaxing Open Space.l

‘Because of the depth with which the previous RSRI study

(and studies by Hady and Siebold and by Goudemans) have treated

1Note that some states are in more than one category since they

have more than one differential assessment law.
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this topic we shall not attempt to report on experiences

with differential assessment on a nationwide basis. Rather we
will look at the application and use of differential assesé-
ment in two regions: the area around Chicago where farmers
have participated in Illinois' deferred.taxation program and
the Staté of Californiavwhich has.a restrictive agréement type
of program. These two regions are subject to substantial
urban pressure and moreover, both have been the subjeét of
detailed quantitative analyses of participation. However, no
claim can be made that they are typical although the results
of the studies-of these regions are in agreement with the

general findings in Untaxing Open Space and in Gloudeman's

work.

i. Illinois' Differential Assessment Program: The
Chicago Area.

Ingolf Vogeler of Northwestern University has completed
a study of participation in Illinois' voluntary deferred tax-
ation program in Cook; Du Page, Lake, and Kane'coun;ies near
Chicago for the year 1973. There is substantial variation
in the degreebof urban pressure over the Study area. By 1973,
2,676 individuals were enrolled in the program in these four

counties accounting for a total of 359,074 acres of farmland
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(35% of all land in the counties or 7§% of ail ignd‘iﬁ.farms).”
The assessed valuation of this land at féirlm;rket vélﬁéﬁﬁa;‘ )
$316,230,433 whilé, under differéntial assessmént'at agfi-
cultural use value, the land was aéseséed at $106;506,661, a
reduction of some 647%. This resulted in_a tax shift of $12,515,571
in 1973.
of the.land included in the progrém about 52% can be

classified as 'prime', defined by Vogeler using General Soil
Maps of each»county as those soiis whose productivity iﬁdei
was at leasfvllO under high managément. The landowners pa?-
ticipating have the following characteristics: 75% owned farﬁs
smaller than the average size farm in their country, 79% op-
erated cash grain farms (with 6% or less each operating live-
stock farms, dairy farms, specialty crop farms, or horse farms),
60% were farmers, and 72% resided in the same county that
their land was located in. Thus, the beneficiaries of the pro-
gram tend to be small cash grain farmers living in the same
county that their farm is in.

" Some understanding of factors affecting participation in
these four counties can be gained by examining the correlation
presented below based on 50 townships in the four study coun-

ties.
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Table 5-12

CORRELATIONS BETWEEN ACRES OF.DIFFERENTIALLY,
ASSESSED LAND PER SQUARE MILE (1973)
AND VARIOUS CHARACTERISTICS OF TOWNSHIPS IN THE CHICAGO AREA*

Correlation
Township Characteristic Coefficient
Housing units per square mile _ -.53
Land in farms per square mile , .82
Acreage of total crops harvested per square .79
mile
Ratio of fair cash value per differentially
assessed acre to agricultural value per
differentially assessed acre . : -.03
Assessed fair market value as 7 of assessed
- agricultural value : -.05
Fair cash value per differentially assessed .
acre : -.16
Agriecultural value per differentially
assessed acre : ' -.16
Estimated travel time to downtown Chicago -.03

% based on 50 tdwnshipé
~ Source: Vogeler

The éorrelations indicate that townships with greater
urban development tend to have a lower proportion of assessed
land, as one might expect, There is less eligible farmiand
in these municipalities and there are stronger indirect effects
of urbanization which discourage farming and encourage land
speculation. Conversely, townships with a greater proportion
of land in farms and with a greater proportion of land in cropland
harvested tend to have higher participation in in the differen-

tial assessment program.
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Measures of assessed fair cash value and agricultural use
value are uncorrglated with acreage of differentially assessed
land per square mile in 1973. This would suggest that par-
ticipation is not primarily dependent upon a high fair cash
value assessment but upon other reasons. And finally, there
does not appear to be any relationship with participation
and distance to downtown Chicago. This surprising result may
be due to a discrete variation in the effect of distance on
participation -- once one is beyond a certain distance from
Chicago agriculture generally takes place extensively,'but at
distances closer to Chicago there is little or no agriculture
at all, Unfortunately Vogeler did not give correlations of
township characteristics and acreage of differentially assessed
land per acre of farmland. Such a correlation analysis would
allow us to draw stronger conclusions.

ii. Californi&'s Land Conservation Act.

The Califo?nia Land Conservation Act of 1965 (also known
as the Williamson Act) is a restrictive agreement type of diff-
erential assessment. Local goverﬁments may delineate agricultur;
al preserves on their own initiative or by request from private
landowners. An individual landowner of eligible farmland in

a préserve'can then voluntarily enter into a contract
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with the local government in which the land owner agrees to
keep his land in the eligible usel for ten years in return

for differential assessment of the land. The contract is
automatically renéwed for an additional year every yeér ﬁnless
the participant gives a notice of ﬁonrenewal. Notice of non-
renewal is followed by a gradual increase in tax assessment
over the next ten years from use value assessment to market
value assessment. The contract may also be cancelled, but
there is a fee equal to 12%% of the cash value of the land.
Witﬁdrawls account for less than % of 1% of the land enrolled,
however.

A number of studies of California's restrictive agreement
program have been carried out (Fellmeth, Gustafson and Wallace,
Keene et al., and Hansen and Schwartz, for example). All tend
to agree that the program, although including a great deal
of land, is not especially successful at preventing urbanization
of farmland.

Statewide participation is summarized in Table 5-13,

Most of the particiﬁants-are located in the Central Valley

where most of the agricultural land is. However, no land is

1 . .
Eligible uses are agriculture, recreation, open space, or a

use compatible with these categories.
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Table 5-13

PARTICIPATION IN CALIFORNIA'S LAND CONSERVATION ACT*

Year

1976-77
1975-76
1974-75
1973-74
1972-73
1971-72
1970-71
1969-70
1968-69

*
Sources:

Participating

Counties

47
46
46
45
44
42
39
37
23

Total Acres

in Program
15,027,000

14,427,000
13,742,000
12,719,000
11,440,000

9,563,000 -

6,273,000
4,252,000
2,062,000

Prime Acres

in Program
4,557,000

4,371,000

4,140,000
3,915,000
3,428,000
2,620,000
1,654,000

573,000

131,000

Gustafson and Wallace, and Hansen and Schwartz,
‘ Department of Conserva-
tion, State of California.

and Resources Agency,
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enfolled in Merced County, which has no 1ocal program. In
addition, Iﬁperial Countj, which is a major agricultural county
1n'the southern part of the state also has‘no program.

Gﬁstafson and Wailace have obsefved that the pattern of
participation is such that : 1) near urban éreasthereis little
land enrolled in the program; 2) the coastal areas of the state
exhibit,verj low participation rates; and 3) the lack of plan-
ning for agricultural preserves has led to scattered and non-
contiguous inclusion of land in the program. The lack of par-
ticipation around urban areas is duebto over-optimistic expec-
tations about the development potential of the land by land-
owners on the rural-urban fringe (Hansen and Schwartz)f Hansen
and Schwartz calcﬁlated that under more realistic views about
land values and development potential it would be economically
worthwhile for most landowners on the rural-urban fringe to
participate and receive a tax reduction, even though they musﬁ
enter a contract for dt least ten years.

b. Experience with Differential Valuation for Federal
Estate and State Inheritance Taxation.

It is less than a year since Congress approved the new
procedures which allow farms to be taxed at farm use value and
allow payment of estate taxes to be spread over a number of

years. Therefore, it would seem to be too early to attempt
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to assess the effectiveness of the new Federal provisions.

Because of the time and budgetary constraints of Phase I
of this research, it has not been possible to determine which
states now allow use valuation of farm or environmentélly vgluable

lands for state inheritance taxation.
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2. Experience with Tax Disincentives

a. Capital Gains Tax

Heavy capital géins taxes on real estate were introduced
in England as part of the 1909 Housing and Town Planning Act,
and were in effect until 1947 when development rights were
nationalized. The British Land Commission Act of 1967 rein-
troduced the concept and distinguished between increases in
existing ﬁée value, whichiwere taxed at standard capital gains
rates, and increases in development value, which were taxed at
40 percent. The tax was later repealed.

Somewhat similar taxes were instituted in other English
spéaking countries -- Australia, New Zealand, and Canada; the
intent of the Australian tax was to return to the public Some
of the public costs of infrastructuré which resulted in the rise
in land values, while taxes in New Zealand and Canada (in Ontario)
were specifically aimed at land speculators (Hagman and Mis-
czynski, 1975).

The first tax of this sort to be enacted in the United
States is the Vermont land gains tax of 1973 (Act 81) (Baker).

A similar tax was proposed and narrowly defeated in Montana in
1974. 1In 1975 a bill (House Bill 502) providing for a 50% tax
on sales of land held less than a year was introduced in the

state of Washington. Under the proposed Washington legislation
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the tax rate would drop slowly, declining to 257 for land owned for
over four years. One novel feature of‘this bill is that a

one percent increase in the cost basis would be alléwedvfor

each month the land was held. More important for the purposes

of this study, is the provision fhat salés of land which had

been actively farmed would be exempt from‘the proposed tax
(Hagman and Misczynski).

The Vermont land gains tax is expressly designed to dis-
courage land subdivision. It applies to land only, not to build-
ings. The site of a principal residence up to five acres (and
up to 10 acres where local zoning requires) is exempt. The tax
rate is based on a sliding schedule, with short term holders
heavily taxed and those who hold land over six years not taxed
at all. The tax rate also increases with the percentage gain.
(Table 5-14). The highest tax rate is 60% on the capital gain
for land held less than one year whose value increased by 2007
or more. Taxes are due at the time of sale and are payable in
installments if the sale is an installment sale. vThe_constitu-
tionality of the tax has been upheld by the Vermént Supreme
Court (Andrews v. Lathrop, 132 Vt. 256, 315 A. 2nd 860 (1974)).

Since it has been instituted, the following amounts of

revenue have been raised by the tax:
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Table 5-14

TAX RATES ON CAPITAL GAIN: VERMONT
LAND GAINS TAX

Gain, as a percentage of Cost Basis

Years Land Held _ N
by Seller 0-99% 100-199% 200% or more

less than 1 year 30 45 60
1-2 years 25 37.5 50
2-3 years 20 30 40
3«4 years 15 22.5 30
4-5 years : 10 15 20
5-6 years | 5 7.5 10

6+ years 0 0 -0
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Fiscal Year Revenue Raised

1973-1974 1.3 million
1974-1975 0.8 million
1975-1976 0.8 million
1976-1977 (est.) 0.8 million

In contrast, total property taxes raised in the state during fiscal
1973-1974 were $109.6 million.1 The first $500,000 of iand géins |
tax revenues are being used to finance a statewide mapping program,
the rest is being used for local property tax relief,

Revenue raised by the tax has been considerably belew ex-
pectations, but since the first year of the program, subdi&ision
activity has slowed down considerably. Although one cannot be
sure how much of this reduction in subdivision activity is due
to the tax and how much to the recession, there are indications
that the recession, which especially affected the second home
market, was the major factor. Norris Hoyt, the original sponsor
of the Land Tax Bill in the legislature stated "we thought the
tax would result in sellers taking their land off the market,
however, what has happened is the farmer cannot find a buyer for
his land."

Despite its theoretical advantages, our basic feeling,
supported by our interviews, is that the Vermont Land Gains Tax 1is
not a very effective method for preserving farmland in develop-

ing areas. This is for three reasons:

1
From U.S. Bureau of the Census, State Government Finances.
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1) Because of the declining rate schedule, the tax does
not affect long-term investors in farmland. This kind of in-
vestment is very important since many persons consider invest-
ment in land as a long-term '‘hedge' against inflation.

2) The tax does not affect farmers selling split-offs,
again because of the declining rate schedule. Selling split-
offs is; of course, desirable to the farmer because it brings
him needed cash. However, in the long-run urban activity in
rural areas may create situations that interfere with the viabil-
ity of farming.

3) The quick subdivision of farmland probably would not
be significantly affected. This is because in a highly lever-
aged market the big profits are still left. A simple example
will illustrate the last point. Suppose a speculator buys a
farm for $100,000,subdivides it,and sells it in a year for
$200,000. The sale will be subject to a 45 percent tax, leaving
a $55,000 profit -- a 55 percent rate of profit instead of 100
percent. Now suppose the speculator put 29 percent down when
buying the farm with interest payments only during the next five
years, and a balloon payment for the balance of the princ-
ipal at the end of the fifth year (a common practice, see Linde-

man). In this case, the speculator would make a $55,000 profit

(after taxes) on a $29,000 investment -- a 190 percent rate of profit.
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3. Experience with Ag;icultura1 Districting’

New York's Agricultural Districting Prégram_is the best
known example of agricultural districting. Under the New York
law (Bryant and Conklin, 1975) an agricultural district is
a legally bounded region of at least 500 acres in which
agricultural land uses predominate. (It should be noted that
not 311 the land in a district is necessarily farmland; non-
conflicting uses may be incorporated to preserve continuity.
Furthermore, the district boundaries are subject to review
every eight years).

Within an agricultural district there are five types of
benefits which can mitigate some of the spillover effects of
urbanization and of non-agricultural neighbors. These are
specified in the state's Agriculture and Markets Act.

1. The option to apply for differential (i.e. agricultural
"use value'') assessment if certain production requirementé are
met.

2. Prohibition of local regulations in agricultural dis-
tricts which "would unreasonably restrict or regulate farm
structures or farming practices...unless such restrictions or
regulations bear a direct relationship to the public health or
safety."

3. Encouragment of state policies oriented toward
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"maintenance of viable farming in agricultural districts..."

4. Review by the State Commission on Environmental Con-
serYation(Jfa) local exercise of eminent domain which would ac-
quire land or interest in land in agricultural districts, and b)
the intention to advance public funds '"for the construction of
dwellings, commercial or industrial facilities, (or) water or sewer
facilities to serve nonfarm StructureS..f" This does not give the
Commissioner power to.veto such acts but only to ensure that al-
ternatives are fully explored.

5. Prohibition of assessments or taxes on land used pri-
marily for agricultural production in agriculfural districts for
special districts for sewer, water, lighting, or for nonfarm
drainage, except on land on which a farm dwelling or nonfarm
structure is located.

Thus within an agricultural diétrict farmers are protected
against some important spillover effects but are not prohibited
from speculating in land or from converting their land to urban
uses. The considerable cooperative effort involved in the process
of forming a district, however, may lead to a strengthening of the
corporate commitment to the continuation‘of farming and therefore
to the effectiveness of the program.

Participation in the Districting Program is voluntary and
requires considerable initiative by farmers; the complexity of

creating an agricultural district as prescribed by the law is
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summarized in Figﬁre 5-4. It is evident from thé Figure that-
the law is designed‘to place résponsibility for initiation of
a proposed agricultural district in local hands‘and to incor-
porate as much public participation as possible through public
hearings and actions of the Coun#y legislature. The State
reviews all proposed districts and may take modifications if
the intent of the law is not met by a proposed district. The
process of forming a district takes from six months to a year
and requires that maps of the district boundaries be preparedk
and that petitions be obtained from enough 1aﬁd owners in the
proposed district so that the minimum size and land use require-.
ments afe mét.

Participation in the program from its inception in late
1971 has been high. See Table 5+15 and Figure 5-5. Although
there does appear to be a tendency for greater participation in
rapidly growing non-metropolitan counties (Table 5-16) a Kruskal-
Wallis analysis of vériance is significant at only the .30 level.
(There does not appear to be a significant relationship between
participation and soil quality either -- the Kruskal-Wallis
analysis of variance of the approximate proportion of farmland

in districts across counties classified by proportion of land in

SCS Classes I and II is not significant at the .20 level. See
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Table 5-16
PARTICIPATION IN NEW YORK'S AGRICULTURAL DISTRICTING PROGRAM

A. Median Participation Rates* in Counties Classified by Population

Characteristics
Median Number of Counties

Metropolitan Counties

Rapidly growing¥# .301 9

Slowly growing#* .228 9
Nonmetropolitan Counties » _

Rapidly growing#* .681 ‘ 8

Slowly growing#¥* .351 . 25
All counties with Signi- ,
ficant Agriculture .351 ol

B. Median Participation Rates* in Counties Classified by Soil
Characteristics

Counties with less than
20% of land in SCS ‘ ‘
Classes I and II ' .301 : 27

Counties with between
20% and 35% of land in '
SCS Classes I and II .409 ‘ : 10

Counties with over 35%
of land in SCS Classes .
I and IT 441 14

* Participation rate = (acres of land in agricultural districts
in June 1976)/(land in farms in 1974).

*% Rapidly growing counties experienced a population growth rate
of 10% or more from 1960 to 1970 all other counties are
slowly growing.

Sources: Same as Table 5-1 plus U,.S.D.A. Soil Conservation Service
Inventory of Soil and Water Conservation Needs, 1967.
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Table 5-16(B)). Thus in generalvit appears that population
characteristics and soil characteristics at fhe county level
are nét sufficient to explain the pattérn of participation.

Interviews Qith ten cooperative extension se:vice agents
across the State and the study of minutes of fifteen public
hearings on proposed districts have given us a better undefstanding
of the pattern of participaﬁion, howéver. Agy one of three general-
ly overlappihg situations appears conducive to the formation of
agricultural districts:

1) Strong leadershipf One or a few individuals may strong-
ly favor the creation of a district beéaﬁse they wish to ehcour-
age farming or becaﬁse they wish to block regulation of their
farming operations. This leader, who is foen a farmer bﬁt may
also be a couhty legislator or cooperative extensive agent, will
undertake most of the effort in persuading others to join ﬁhe
district, in carrying out the field work and in filling out the
paperwork.

2) A crisis situation. In the semi-rural or remote regions
of the State there are often proposed public projects or other
public actions involving agricultural land which are sufficient
to induce farmers and others to initiate a proposed district.
Among the crises which have led to districts are a proposed

airport (Erie County), a proposed reservoir (Schoharie County),
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a proposed ﬁower line (Wayne County); proposéd enactment‘of local
zoning and building codes which would aﬁnoy some'f;rmers (Wayne |
County), and upward reassessment of property taxes on farmi#nd
(Orange County). |

3) Anticipated mild urban spillovef effects. 1In some céses
the proposed district is formedvto help create an atmosphere of re-
lative certainty in which farmers can make their invegthent decisions
or to help mitigate possible future nuisances. Very ofténbthis
situation occurs in towns relatively femote from strong urban
pressures, |

Several areés of the State are coﬁspicubusly 1ackiﬁg agri;
cultural districﬁs. Some remoteareas,suéhras Schuylér County,
have not experienced a crisis situation and have also lacked
strong leadership to push the district through to completion.
In addition, areas sﬁbject to rapid ufbanization afe either felt to be
Aundg;.pfesgpréswtoo strong to be aﬁelioratéd by agricultural districts or
the prices being-offered to landowners are too attractive for
them to make the effort of forming a district. The area immed-
iately surrounding New York City is an example large enough to
show up at the county level. The fact that metropoliﬁan coﬁnties
do not in general show a higher particibétion rate iﬁ the pro-

gram than nonmetropolitan counties suggests that the reluctance
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to participate isvféirly common in portions of counties in and
near rapidly growing metropolitan area.

Althoughithe New York'Districting program is the oldest and
best known program to mitigate urban spillover effects on agfi-
culture, many states have one or more of the elements of the New
York program. But only a few have a set of provisioﬁs that is
in any ﬁay comprehensive. The Oregon program to create exclusive
farm use zoning districts has perhaps the most complete ;et of
provisions. Essentially it includes all of the provisions of
the New York districting program, but is likely to be much strong-
er in that it is designed to prevent development through the use
of zoning. It also includes a provision for valuing farm prop-
~erty at farm use value for state inheritance tax purposes. The
New York Agriculturai Districting approach is compared with the

Oregon exclusive farm use zone approach in Table 5-17.
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Chapter VI

CHARACTERISTICS OF LAND USE CONTROLS AFFECTING
THEIR ENACTMENT AND IMPLEMENTATION

A. Introduction and Overview

The variety of land use controls that we have described in
the previoué chapter may give the impression that there is little
which can be said in general about land use controlé. They ex-
hibit a wide range of characteristics and can occur with numerous
variations. However, the various controls can be described ih
terms of several underlying characteristics which provide points
of reference for describing the potential results of a given
program. | |

A most genéral and important characteristic, whether the
control is direct or indirect, provided the organizing principle
for the previous section. In addition, three other character-
istics seem to account for much of the variation among land use
controls, at least as far as‘effectiveness in preserving open
space or retaining farmland is concerned: the complexity of the
control, the magnitude and distribution of the costs of the control,
and the degree of certainty with which the results of the control

may be anticipated.

Broadly speaking, any land use program must first be enacted,
then once it is authorized must be implemented. Finally, once
it is implemented, it may or may not prove effective. The three
characteristics relate in general to all of these phases, (and

certainly a legislator will give some thought to problems of
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implementation and questions of effectiveness when addressing
the question of enactment) but since each phase is involved
with different problems and is dominated by different actors
(legislators, bureaucrats, individual land owners, étc;) the
meaning and ceievance of each characteristic differs at each
phase. Therefore, we have specified characteristics as they relate
to enactment in Table 6-1 and as they felate to implementation
in TaEle 6-2. (Explicit consideration of effectiveness will be
withheld until the following chapter). The row headings of
Tables 6-1 and 6-2 include the ideas of complexity, costs, and
certainty in a somewhat disaggregated form and in addition list
a characteristic which has to do with limitations on the extent
of application. The controls are again grouped as direct and
indirect.

In gcneral, it is reasonable to state that, assuming the
general goal of preserving certain current land uses is agreed
on, a proposed program is more likely to be enacted if it is
intellectually simple or at least familiar from experience
elsewhere, requires low costs of all interested parties, and if
its results may be foreseen with reasonable certainty. 1Its
prospects may be further enhacced if it protects current constit-
uents at the expense of outsiders.

Correspondingly, a program is more likely to be implemented
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if there is little doubt abéut its long term authorization, if

it presents few novel ér burdensome administrative‘proéedures, and
if, in the case of voluntary programs, the costs of partici-
pation are minimal. |

It is difficult to come up with an ordinal rating for each
land use control on each characteristic, but some general state-
ments may be made whichvhelp explain the extent to which each
type of control has been enacted and implemented.

Differential assessment for proberty taxes is the most
widely adopted program. It makes some landowners better off,
and it is difficult to identify the costs to other landowners.
Although it does involve the somewhat novel ahd complex concept
of use value; the determiﬁation of use val ue appea?s as a tech-
nical problem which is to.Be solved by the tax assessor's staff
and the results evaluated by the landowner before hevdecides,tp
participate. Sanctions on ﬁithdrawing from the program are usual-
ly minor as compared with gains to be made by development.

Like differential assessment for property taxation, diff-
erential valuation for Federal estate taxes provides a benefit
for farmers, but its public coéts are difficult to identify.

This measure was enacted in 1976 by the Congress, and a number of
states are likely to follow.

Exclusive farm use zoning has been enacted extensively in
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several western states and in scéttered other 1Qcati§ns., In
these locations, there has been relatively low development pres=-
sure and therefore potential losses to landowners because of
zoning are relatively low. The general precedent of urban zoning
is well known everywhere, but in some jurisdictions adopting
exclusive farm use zoning there has been relatively little ex-
perience with the shortcomings of zoning under development
pressure and a confidence and willingness to set up a system of
comprehensive planning and other controls which will compen-

sate for the inherent weaknesses of zoning.

None of the other types of programs has been enacted in more
than a few instances. The cost of acquisition of development
rights (by any of the methods outlined) has certainly been an
important factor weighing against enacting programs relying on
that method, as has been the concern that its introduction may
throw in doubt the validity of existing uncompensated régulafory
controls. The uncertainty and complexity of TDR has made it
the delight of academics but has likewise caused it to be shunned
by most politicians. The high private costs inflicted by capital
gains taxes along with uncertainty concerning its effectiveness

iin maintaining non-urban land uses have severely limited its

application.
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Elements of agricultural districting have been adopted one
at a time in several states. Usually eligibility has been
virtually automatic for farmers and has not entailed the organ-
izational efforts which the New York program requires for farmers
to participate.

With these general remarks we leave Tables 6-1 and 6-2 for
persual by the reader and turn out attention to a more detailed
examination of some of the aspects of complexity, costs, and
certainty.

B. Complexity

Land use controls, since they do impose constraints upon
or intervene in the land market, may require the adoption of
ideas and concepts to accomplish their ends that are not reflected
in people's common experiences. Thus, because of the intricacies
involved in explaining basic concepts or new institutions in-
volved iﬁ the program some controls may be considered intell=-
ectually complex; because of the difficulty of defining a
basic concept operationally or establishing a new institution,
some types of controls exhibit characteristics of adwinistra-
tive complexity. Intellectual complexity (or explainability)
may be a particular problem for initial enactment, and
administfative complexity may be of most importance for imple-

mentation once enacted, but either aspect of complexity may lead
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to problems at either stage.

Intellectual and administrative complexity are not absolute
qualities. Precedent and familiarity can ﬁake relatively:com-
plex phenomena seem simple, while lack of experience can imbue
a éimple concept with inhibiting compléxity.1 In that they
have been observed by others, demonstration projects or exper-.
iences of any single jurisdiction are most valuable in dispelling
or confirming the notion of complexity. We now examine the major
aspects of complexity inherent in the definition and applica-
tion of basic concepts and in the establishment of new-institutions.

1. Definition and application of basic concepts

Implementation of land use controls often involyes the
definition and appiication of concepts which are instrumental
to the whole scope of the program. These concepts may be basic
to the justification of the program, to deciding which land is
to be protected, or to determining the costs or compensation
required By the program, for example. With respect to the land
use controls under study here the working definitions of environ-
mentally valuable land, prime agricultural land,‘and use value are
the three most important concepts that are not given concrete
meanings by existing institutions such as the land market oﬁ
the rural-urban fringes. New, operationaliy useful procedures
1The idea of familiarityis also relevant to the third character-

istic, certainty. It is discussed at greater length in the
section on certainty.
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are required to translate 1legislative intent into administrative
action.

a. Environmentally valuable land & prime agricultural land

Protection of environmentally valuable land and prime‘agri-
cultural land are the goals of many'land use control programs.
However, how does the planner know this land when he sees it?
Planners typically need a solid definition of the concepts they
work with so that the land that is supposed to be protected
can be identified without endless arguments over what is meant
by "environmentally valuable" or "prime'. The definitions also
have to be operational so that the criteria of environmentally
valuable or prime can be easily applied to maps.

Aﬁ the extreme it is possible to make up formulas involving
weighted sums of various 1andscape characteristics so that if
the formula produces an index‘greater than some (arbitrarily)
specified value then the land qualifies as environmentally valuable
~or prime. The problem with this approach is that it is too
stilted; its inflexibility cannot possible incorporate all aspects
of environmental value or all the characteristics of prime ag-
ricultural land. The subjective judgments of the planners,
legislators; and the public must be the ultimate arbiters of

value or primeness.
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That said, it is still possible to say generally what_
we mean by environmental values or prime lands, leaving the
specifics to planners and others in each locale. Values (in-
cluding the values of prime land) can be classified as follows
[Berry,‘1976b]:

Aesthetic values, which refer to beauty with respect to

the properties of a landscape and the overall composition,
unity, variety, and vividness of the landscape (Sircello,
Litton).

Contemplative values, which refer to the recollection of

past visits to an area, anticipation of future visits,
nature study in an area or about an area, or the pastoral

ideal associated with rural 1life styles.

Functional values, which refer to 1) taking advantage of

the benefits produced by natural processes or natural con-
ditions (such as aquifer recharge systems or prime soils)

or 2) the avoidance of hazards inherent in natural process
(such as in flood prone areas). With respect to prime

soils in particular, Raup (1976) has emphasized that prime
land must be defined taking into account hydrology,‘climate,
physical soil conditions, consequences of land use for world

food demand, access to markets, etc.
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Recreational values, which refer, obviously, to passive and

active recreational uses that could potentially be made of
a particular area.

And Ecological values, which refer to the idea that locally

representative or locally unique plant and animal communities
or as#ociations should be protected not because they are of
any utility to people, but rather because non-human forms
of 1life have a right to exist on the earth (Stone).
As a practical matter, actually identifying véluable areas
on a map usually involves identifying key indicators of these
values and mapping their 1océtions. Overlay maps provide a
simple means of accomplishing fhis. McHarg's work as exemplified

in Design with Nature illustrates the idea. 1In addition the

review by Belknap and Furtado of the work of Hills, McHarg, and
Lewis further illustrates various approaches. A somewhat more
explicit and more comprehensive methodolgy isvoutlined by Lyle
and von Wodtke which takes into account fairly detailed inter=-
action between human activities and natural processes. These
approaches are more art than science, or at least it takes a
skillful planner to use them well; it is not possible to make
the identification of environmentally valuable lands subject

to mindless application of rules by untrained and uninterested

bureaucrats.
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Identification of prime soils has generélly not reached a
very sophisticated state, Most common is simply the mapping
from soil surveys of soil capability Classes I, II and possibly
III and locally pfoductive soils such as muck lands in
New York, Of course, this can provide only a broad overviéw of
soil conditions, but it is relatively easy to carry out. Some
recent soil surveys also have included indices of pfoductivity
for soils farmed with average management and excellent management,
indicating the yield of corn or other crops one could get under
the two management situations. This probably comes closer to
what most people mean by prime lands than susceptibility to
eroéion as reflected in soil capability classes. Most recently,
the Soil Conservation Service has begun a pilot mapping program
to identify prime soils on the basis of moisture, length of grow-
ing season, drainage, acidity or alkaliﬁity, permeability, stoni-
ness, and erodibility. 1In addition, they are including in their
work important farmlands and nonprime soils of statewide or
local importance (Dideriksen and Sampéon). This more sophis-v
ticated approach to identify prime and other important soils will
be, in theory, more useful than most other methods of iden-

tification of the best soils.
b. Use value

The entire realm of concepts associated with development
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rightsband use value as opposed to market value of land is an
example of complexity arising from an abstract idea. This type
of complexity is particularly critical for the purchase of devel-
opment rights and fransferable development rights, which involve
the explicit separation of development rights from other rights
and the sale of purchase of this somewhat artificial commodity.
It presents less of a problem for purchase and subsequent resale
or lease with restrictions because the rights are separated
through the normal transactioné of selling land restricted by
easement. The widespread use of differential assessment in
which use value is usually established administratively through
use of an approved formulas has provided the educational benefit
of the coﬁceﬁt of use value and therefore, by extension, of
development value.

Use value refers to the value of the land if it were to be
used in the forseeable future for a given use, such as agricul-
ture, forestry, or grazing. Particularly, it excludes anyvincre-
ment to value which might arise in anticipation of possible
future urban development. The market exchange value of land in
a rural use such as agriculture is equivalent to agricuitural
use value only if influences of urban pressure are lacking. . In

all other situations use value is not set by the land market.
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The divergence between current use value of land and its
market exchange value ﬁear urban areas forms a central feature
of three types of land use controls. First, where rural land
is differentially assessed it is necessary to be able to estim-
ate éurrent use value as well as market exchange value so
that the land may be taxed only on its current use and not
on some possible future use and so that any deferred taxes may
be estimated accurately if the land is taken out of an elig-
ible use. Second, where the development rights on rural land are
to be purchased, it is necessary to be able to estimate the
cost of those development rights which, by definition, are‘valued
at the difference between market exchange value and current use
value. . And third, where 1énd is zoned for rural uses it may be
desirable to estimate the loss of value of land that is restrict-
ed in its development potential., How much of an economic opp-
ortunity cost is placed upon private land owners whoSe land is
restricted to rural uses?

Even though the concepts of use value and the value of
development rights are fairly straightforward, the actual app-
lication of the idea to specific situations is quite difficult.
Direct measurement of use value on land near the rural-urban

fringe is impossible ,since the exchange values of land that
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6ne can observe include speculative components that reflect an-
ticipated future development. There is no market experience at
all to examine in order to determine the value of development
rights, which are never sold by themselves. Thus, it is necessary
to rely on indirect means of estimating the use value of land and
the value of development rights‘where urban pressures have begun
to be felt.

Basically, there are two methods for estimating use values: a
comparable sales approach and a class of capitalization of income
appfoaches. 'in the following paragraphs, we shall describe, rather
generally; how these methods have'been used in several different
states in connection with theif differential assessment laws assuming
‘agricultufe is the current uée.1 There is little experience with
assessing the use value of land in other types of rural uses except
for timber lands or other resource-producing sités which are only
infrequently intruded upon by urbanization.

Where it is impossible to observe the use value of land in
areas under urban pressures comparable sales may be used to es-
tablish a use value for agricultural land by observing the price
farmers are willing to pay for similar land in areas which are

not experiencing urban pressures. This approach is utilized

lA detailed analysis of the use value of New Jersey agricultural
land by RSRI is contained in the Appendix.
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in New York State,‘for example, to establish guidelines. for
use value assessment of aéricultural.land (Locken, pp. 56-59).

There are three serious problems with this method of es-
timating use values though.’ Fifst, how is it‘poséiblé to find .
exactly comparable'agricﬁltUrél land in areas which are not under
urban pressures? For example, what land in the rest of New York
is exactly comparable to the productive potato land which is
found in Suffolk County (Long Island) -- all of which is under
development and speculative pressures? Second, in many states
it may be very difficult to findvareas WHich‘are not subject to
some degree of urban pressures; this is especially trué in the
Northéast. ‘Third, the value of some land for farming is en-
hanced by proximity to urban markets =-- how can this be estimated:
when comparable sales are far from urban areas?

As an alternative to the comparable sales approach it may
be possible to estimate agricultural use values through the
capitalization of the residual income accruing to land. In
particular, the residual income (R) is defined as

R=Y-VC - FC - RM |
where Y is the gross income derived from f&rming, vC is the
variable cost§ of farm operations (such as seed, fertilizer,

the opération of machinery, and labor), FC is the depreciation
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of fixed farm investment in buildings and equipment, and RM is
the rgturn.to.farm managemént. It can be seen that thé meas-
urement of residual income requires a large amount of detailed
information on the cash flows of farm operations. 1In addition,
residual income will vary according to the type of farming,

the produétivity of the soil, and the efficiency of farm manage-
ment. Finaily, even if very detailed information on the cash
flowsbof various farming operations were available, two costs
in particulér are very difficult to measure: the value of the
_farmer's‘own labor and the return to managemehﬁ. Usually tﬁe
farmer's own labor is‘valued at the cost of obtainingboutside
help and‘the‘return‘to management is usually calculated as some
fixed percent of the gross income from farming that caﬁ be ex=~
pected from.an "average' level of management.

Because of these difficulties the residual income - accruing
to }énd often cannot be estimated directly. Thﬁs, some states
attempt to approximate this value by looking at the cash rents
paidlby farmers for agricultural land. For example, in Cal-.
ifornia, assessors must firstllook at cash rents in order to detér—
mine the agricultural use value of 1and.(see Keene, et al.,
pp.l274-279). waever, césh rents may not actually reflect the

true agricultural productivity of the land, since some landlords
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rent land just to éOvér taxes and other fixed costs'or.jﬁst'to
get the land under use value asSessment;' This is'espéciélly
true in urbanizing areas.

Therefore, despite the large data requirements, a number
of states have decided upon estimating the residual ihcome
by looking directlf at the cash flows of farming operations.
To this end, a simplified approach or broad guidelines are typ-
ically established in order for local assessors to estimate use
values. For example, in New Jersey the net farm income for
the State, as estimated by the Crop Reporting Service, is allo-
cated to the various counties using gross farm income data from
the U.S. Census of Agriculture. (See Locken, pp. 41-49). In
Maryland, the residual income accruing to land is estimated
according to the productivity of the land for growing corn
(see Keene, et al., pp. 133-136). Because residual income tends
to vary greatly from year to year, many stateé ﬁverage the res-
idual income for the last several yéars rather than rely on a
gsingle years's figure.

Once the residual income has been estimated it must be cap-
italized at the proper rate in order to establish the agricul-
tural use of the land. In particular, |

UV = R/CR o o ()
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where UV is the agricultural use value, R is the residual in-

come accruing to land, and CR is the capitalization rate. The

capitalization rate ié hade up of seQeral elements
CR=i+t+r |

where 1 is the rate dfbinterest or the cost of obtaining cap-

ital for farming opefations, t is the effective real property

tax rate, and r is the rate.of risk associated with farming.

- Of these elements,vr is.the.most difficult to estimate. For

purpdses of use.valuetassessment‘most,states use capitalization

rates of around ten percent.

The formula for use value presented above 1is static; i.e.
it neglects inflation. If the residual income is expected to
grow at g percent per year (the rate of inflation), the use value
of land is‘

W = R/(1 + CR) + R(1 + g)/(1 + CR)*
2 3 « @
+R(1 +g) /(1 +CR)” +R(1 +g) /(1 +CR) (3)
which reduces to
UV = R/(CR - g)
Thus, if we wish to éccount for inflationary growth in the re-
sidual income the capitalization rate that should be applied is

1 v .
Using the equation we assume the residual income will continue
in perpetuity.
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(CR - g) (séé Gaffnéy).‘ Since inflatiéﬁ fdf Ehéii§st fényﬁr |

so years has avefaged around six per cent pér year, thisAsuggests
that the capitalization rate that should be applied to residual
inco@es is around four percent (ten per cent minus six bef ﬁént).

One more factor should be considered béforé leaving the

subject of use valﬁe. In many areés farmers are péying pfices

for land (for purely agricultural purposes) far above what man&
would consider "reasonable" agricultural use values. For example,

in Illinois during 1976 farmers were paying an average of $1345 |

per acre for agricultural land (Farm Real Estate Market Devel-
opments). AThe reason far@érs are willing to pay so much féf 1aﬁd”
is because théy are expanding théir holdiﬁgs rather than stéffing
anew. If a farmer has a large fixéd investmént in buildings and
equipment he may consider only the additional costs of bringing
more land into production when bidding for land. In additihn,
the‘risk and ghelcost of acquiring funds may be much lower for

a farmer who is expanding his holdings rather than one who is
just starting, which would in turn lead tq a lower capitaliZation
rate. Thus, we can show that because of a highér residual income
and a lowef capitalization rate, farmers who are expanding their
holdings are willing to pay more for land than the '"average"
agricultural use value. This factor should be considered when

estimating agricultural use values.
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2. Establishment of New Institutions

The most obvious and most comblicated example of new instit-
utions required by a land use chtrnl is the (private) market
in transferable development rights (TDRs). In order for
the TDR idea to function with an on-going market in transferable
development rights a market'for‘these rights must first be es-
tablished ahd the nature §f this market will in turn affect the
compensation received by land owners whose land is restricted to
little or no development. There is virtually no experience
with such a market since none of the enacted TDR programs has
experienced'any more than one actual transfer of development
rights. Thusvthe implementationbof a program that is going to
provide compensation to restricted land owners will require care-
ful forgthought.

In order to implement a TDR program, the planner must de-
termine the size of the gré&th and nb growth zones, and the
number of development rights must be awarded in such a way that the
subsequent market in TDRs will be‘reasonably certain to result |

in adequate compensation to restricted land owners. In order
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to make these decisions responsiblj, it is nééessary that at-
tention be paid to the ihtérrelationshipvbetween the supply of
‘and demand for rights.1 “
In a static situation, ﬁhe supply of transferaBle development
rights is simply the number created by law and allocated to
land owners in the no-growth zone. The supply is then not at
all responsive to'the price of trahsferable:development rights
since there is no way to produce more (other than by pridting
more certificates which is a public function, not a‘private
market decision). See curve "S‘Vin Figure 6-1. However, when the
supply side is analyzed in a dynaﬁié framéWork (Field and Conféd),
it can be seen that.different TDR holders will have different 4
reservation prices at which they will release their transferablé
development righfs for sale in the TDR market. These diff-: |
erences might occur'beqausé some people are better bargainefs
than others, because some people‘want money figﬁt away and will
take a lower pri;e, because some péople are speculatingvin TDRs
in the belief that the demand for them is incréasing aqd so on.
This yields a '"'supply' curve that is sensitiverfo priées of
TDRs, shown as the offer curve "0" in Figure 6-1.
The demand for transferable development rights by developers

building houses, industrial, or commercial buildings in the growth

1We wish to emphasize that this discussion is about the establish-
ment of a working market in TDRs, not about the establishment of a
TDR bank type of program or a program characterized largely by
government intervention in the TDR market.



Price of TDR's

-283-

‘Figure 6-1

SUPPLY AND DEMAND ASPECTS OF
TRANSFERABLE DEVELOPMENT RIGHTS

\Bid‘ Price

Quantity of TDR's
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0
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zone is the other side of the TDR market. A developer would want
to buy such rights if the higher building densities they permit
would yield him higher surplus.l Under competitive conditions,
he would be willing to bid for transferable development rights
until the amount bid equals the increment in his surplus from the
aevelopment (i.e., until the bid equals marginal surplus). This
is depicted as the bid price curves in Figure 6-1, whose downward
slopes imply that each additional TDR provides less and less sur-

plus to the builders.

The surplus from building residential floorspace depends
upon the demand for floorspace, which in turn depends on the in-
crease.in number of households, the loss rate of existing stocks
of housing, the number of families having children, the avail-
ability of mortgage money, income levels, etc. The demand for

commercial and industrial floorspace is dependent upon general

lSurplus is defined as the difference between a) the revenues
from the sale of floorspace and b) the material, labor, and
managerial costs of producing that floorspace. The cost com-
ponent, b, does not include land costs (for reasons to be ex-
plained later) or the costs of transferable development rights.
It does include normal profits to the developer, though.
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regional growth, taxes, and many other considerations. However,
especiélly in the case of residential demand, the character of the
floqfspace may be changed by the TDR program in that some de-
velopment may now be occuring.at highef'densitites than before.
'For example, single family residences on large lots might be
replaced with row houses or garden apartments. And consequently
those people desiring single family houses on large lots may

drop out of the housing markeﬁ in the growth zone: But, in
addition, those households demanding higher density units

(perhaps at a lower cost per uqit) will be attracted into thié
housing market, At any rate the demand for floorspace, and hence
the bidding for transferable dévelopment rights is difficult

:to prediét without a detailéd market analysis. Indeeq,»such an
'analySis should also include‘study of the production aspects of floor-
-ISpace iﬁ Qrder to determine substitution patterns'éf land, TDRs, .
materials, and iabor and to determine economies of scale obtained
at higher densities of development.

.The market price of transferable development rights is the-
result of thé supply and demand interrelationships.v Ali devel-
obment rights which are interchangeable (i.e. perfect substitutes)
" will receive the same bid price at any point in time in a com-

petitive situation. This is indicated by the intersection of
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the supply and demand curves as illustrated-in-Figure 6-1.

In a market situation under an oﬁgoing-TDR program the sur-
plus generated by building floorspace must be used to bid not only
for transferable development rights but also for land. Hence,
generally speaking, the price of land in the growth zone will not
necessarily remain the same after the TDR program is implemented.2
It is likely to go up as measured in'dollars per acre, because sur-
plus per acre of developed land may increase if the higher density
allows total surplus to increase. (It may also be true that land

prices in the growth zone per dwelling unit will go down as land 1is

used more intensively in the growth zone.) A more detailed discus- -
sion can be found in the article by Berry and Steiker, but the im-
portant point to remember is that land prices and TDR prices are.
determined simultaneously in the marketplace -- the planner cannot -
assume that land prices will remain unchanged.

- The supply and demand curves emerging in the ﬁarket for trans-
ferable development rights will depend on the amount of land in the
growth and no-growth zones. One must be careful to guard against

issuing too many development rights which will depress their prices.

1In economists' terms these prices of TDRs are rents, bid out of
surplus. They are not like the costs of materials since TDRs
are not manufactured or produced as such.

2Land prices, like TDR prices, are economic rents.
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In addition, to the extent that too little developable land is in-
cluded in the growth zone, bids for land will tend to be relatively
high aﬁdlbids for transferable development rights will tend to be
relatively low (but not necessarily in ail caées as is ppinted
out by Bérry and Steiker). |

. As a consequence, tﬁe growth and ﬁo-growth zones must be de-
limited not only with an eye toward environmental considerations
but also with an eye towérd‘;he marketability of transferable de—
velopment rights. Much of the aiscussion by Nieswand,'gg al. of
the South'Brunswick Dembnstration Project is devoted to this prob-
lem. As a_first approximation to designing growth and ﬁo-growth
zones so as to generate.a‘strong‘demand for developmént-rights, the
South Brunswick growth'zone was bounded so that it could aécomodate

127 more TDRs than are to be created.

As can be seen from the precediﬁg discussion, there is a
very real possibility that the compensations derived by some land-
owners in the no-growth zone from the sale of their traﬁsferable
development rights will be only a small fraction of what the market
exchange value of the development rights associated with their land
would_haVe been prior to the TDﬁ program. The supply of TDRs may

be too great with respect to the demand schedule for the TDRs, with
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the intersection of the supply an demand curves yieidiﬁg a'low
priee fot the TDRs. The value of TbRs méy also be‘espeeially un-
certain when the progreﬁ is fitst started and before tﬂe neture
of the surplﬁs function and its eonstituent eoheenente is.well
understood.

To circumvent these kinds of problems, government interven-
tioh in the TDR market may be necessary. The most commonly men-
tioned type of intervention is that of a development rlghts bank
which would hold transferable development rights and pay the land-
owners in the no-growth zone the difference between the value of
theit land before and after the TDR program on the basis of apprais-
als.1 The development rights bank would theﬁ sell the tranefeteble
development rights to developers in the growth zone, manipuleting
the supply of the TDRs so as to obtain favorable prices, thereby
recouping some or all of the costs of purchasing the development
rights at full market value from the landowners in the no-growth

zone.

1It is not clear that in order for the TDRs to be legally valid

that compensation must be 1007 of the difference between the
value of the land before and after the TDR program, only that
the compensation is to be "fair."
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It may be desirableufor the go&ernment to appoint a nbn-
'govérnmental agency to sell the transferable development rights
sigce such an agent would probably be a better speculator and
bargainer than the municipality in real éstaté mafkets. (The
government would still payvlan& owners in the no-growth éone
the value of tﬁeir development rights prior to the TDR program.) .
Agents competing for the right to’sell transferable development
rights would then make bids‘to the municipality for the right
- to sellkthe TDRS. 1In this way the municipality would recoup
“some of the costs of acquiring the'deQelopment rights on land
designated for open space uses.

It is fairly apparent, even from this incomplete and non-
- technical discussion of the market mechanisms that must Ee
established, that planning for a workable TDR program is a com-
.plicated business. It 1is ﬁot unlikely that such pianning
lies beyond the capaEilities of most agencies.

“As far as we have been able to determine,none of the municip-
alities passing TDR legislation has carried out anything but a
seat-of-the-pants estimate of the demand for TDRs (although |
Nieswand, Chavooshian, and their colleagues have prepared a
detailed demonstration program for a township that has not

adopted TDR legislation). It, therefore, appears that there is
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little assurance that any of the existing programs will'actuelly
succeed at retaining de51red patterns of open space or farmland

C. Magnitude and Distribution of Costs

Costs of a land use program may be public in that society
in general pays for part or all of the program,or they may be
private in that a particular segment of society bears some(of
the costsb Public costs may be direct, such as adminietrative |
costs and the costs of acquiring land or development rights
from private 1and owners, or they may be indirect, such as those
experienced when the tax burden is shifted from owners of |
differentially assessed land to all other land owners. Indeed
this latter hae some aspects of private costs in that the
shift in taxes may fell onto a rather small group of taxpeyers.
Private coste aseociated with land use controls are typically”
the diminution in land velues brought about by restrictions on
land use such as those of exclueive farm zoningl Here one group
of people bears the economic costs of e land use program while
society in general enjoys the benefits. Finally, the capitelu
gains tar also involves private costs which directly penalize
certain classee of owners who sell.their land.

Direct public costs are usually“a primarylconcern’in the:

in the consideration of any land use legislation. Indirect
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costs, or tax expenditures, are more difficult to identify

and monitor and so usually receive less scrutiny than direct
puBlic outlays. They are typical characteristics of most
direct gontrols. Perhaps one reason why indirect controls are
favored by so many 1egiélative bodies is that they appear to
helﬁ the farmer "without costing anyone anything."

Table 6-2 summarizes the experiences or expected exper-
iences of each land use control with respect to administrative,
other public, and private costs. In general, we have been able
to gather little informatiOn on the dollar costs of administer-
iﬁg a program, “As for acquisition costs, the m#gnitudes of
public and private cosfs'involved in development rights acquisi-
tion or_laﬁd use restrictions respectively are of consider;ble
importance to both the enacﬁment or léck of enaétment of a par-
- ticular program and to the implementation of the program on a
large scéle. To study this, we have made estimates of the dollar
value of development rights on farmland for five counties in
New Jersey.1 If development rights are purchased by a public
agency then these will be public costs (as they are under the

New Jersey Farmland Preservation Program Demonstration Project

1This is simply the difference between the market value of the

land and its farm use value.
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in Burlingtqn Countyj,-but if deﬁéiopment‘rights ére in effect
"cancelled' by goning 1énd for 1itt1e‘or 56 furfher development
then they.will bé brivaté costs borne by the rest;icéed land
owners. | ” |

Figure 6-2 summarizes our estimates of the valﬁe of the
developmgnt rights on farmland in fivé New Jersey Counties.
Full details of the calqulations may be foﬁnd inythe Appendix.
The figure iliustr;tes a numbér of ﬁéints aBout the market ex-
cﬁange value of these devélopment rights. o |

1)’ Generally speaking, devélopmeht.rights éré worth more
per acre on smaller parcels‘thén on lérger ones 

2) ‘The average vaiué of developmént rights ranges frdm
arouﬁd twb thousand dollars pefuacre in the more urban countiés
such as Buriington to practically nothing in very rural parts |
of the state such as in Cumberland and‘Salem Counties. (See
?igﬁre_3-2for a map locating these countieé in the State.)

3) Since farm use value depen&s upon net fa;m income
the portion of toﬁal eXchange value which is ascribed to devel-
opment rights also depends on net farm income; Thus, éﬁould |
net farm income remain the same iﬁ current doilérs while in-
flation continued to erode the value of the dollar we wduld'exf

pect that, everything else remaining the‘same, the value of
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Figure 6-2

ESTIMATED DEVELOPMENT VALUE OF FARMLAND
IN FIVE NEW JERSEY COUNTIES
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development rights on farmland would be higher than if net farm
income (in current dollars) increased at the same rate as in-
flation or increased at a higher rate than inflation.

4) Extrapolating frém the value of development rights on
a single parcel in an urbanizing éountj such as Burliﬁgton
to several thousand acres of farmland in such a county we can
immediately see the great magnitude of the costs involved in
either purchasing those development rights or in zoﬁing that
land for éxclusive farm use. 1In 1974 in Burlington County there
were 148,000 acres of land in farms. If a modest land use
control program were to put 20,000 acres of farmland into an ex-
cluéive.férm use zone or to purchase the development rights on
that land then the costs would be on the order of $30,000,000.
Although this is not a large amount it still may be politically
difficult to pass a bond issué for purchases of development rights
when the costs of many other government services are rising so
rapidly.ﬁAIanact, the $30,000,000 figure is prqbably low for
a program which concentrated on the most rapidly growing parts
of the county.1 Furthermore, of course, a larger program in-

cluding more acreage would cost more,and it seems reasonable to

1The N.J. Farmland Preservation Demonstration Program will prob-
ably employ lower use values than we have estimated, thereby in-
creasing the costs of acquiring farmland by as much as $800 an
acre. The State's estimates will probably be based on the use
values determined for their differential assessment program,
about $200 per acre.
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assume that in a large metropolitan area a larger program would
be neceséary. A 20,000 acre program would protéct farmland in
only abouﬁ‘two townships.

Although we do not yet have the detailed bids made in
Burlington County, the deveiopment rights appear there to be
less expensive than Suffolk‘County's on Long Island, which
averaged about $6,500 per acre in the bids offered by 1aﬁd owners
to the County, Appraisais, which will actually determine the
amounts to be paid, have not yet béen made for the 1and offered
for participatioﬁ.in either program, ‘However, discussions with
members 'of the New Jersey Department of Agriculture»indicate
that'the estimates in Figure 6-2 might be 1ow:' hence, the
costs of a program could exceed what we have estimated above.
In fact, the first 100 offers by landowners averaged about $2,900
per acre thus doubling our cost estimate. (These are not the
final agreed upoh prices, however). Our estimates then, can
be used onlf as a first approximation in need of further refine-
ment as development rights are actually purchased from farmland

owners.

In conclusion, the costs of a direct land use control in
an urbanizing area can be quite large whether the program puts

the costs on the public at large or puts them on owners of land
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restricted from further developmentty This ista major 1imitingﬁ‘
factor on the application of direct controls and was one imoetus
to the invention.of transferable development rights, a direct
control that has the potential for ultimately putting the
costs for open space preservation and farmland retention on’the
people who buy or rent new homes in the ''growth zone."_ Of course,
eoen TDRs, if they adequately compensate 1ahd owners in thehno-
growth zone, still have a large cost’associated with them --
the costs do not 51mp1y dlsappear but are rather redlstrlbuted
iThe costs of indirect approaches are largely admlnlstratlve
and, for those which reduce some landowners taxes, they may
appear as significant tax shifts, a.shifting.of_taxes away
from psrticipants in the program to the}remainder of the prop-
erty owners in the taxing Jurlsdlction (Note that this shift
can fall upon participants who have some property not in the
program such as their res1dences as well as upon 1nd1viduals
who have no property enrolled in the program at all.) It is not
so much the dollar amount of this shift that is important but
its effect per non-particip&ting taxpayer. Thus, it is useful
to express the tax shift as a proportion dollars of taxes
shifted per dollar of assessed value of the property'of non-

participants in the program. This proportional shift then is
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reflected in the difference between the tax rate before and after
the implementation of the differential assessment necessary to

keep tax revenues the same in the taxing jurisdiction.

Looking at the proportional tax shift another way we see
that its magnitude is dependent upon:

1) The ratio of the fair market assessed value of property
enrolled in the differential assessment program to the fair mar-
ket‘assessed value of all other property in the taxing juris-
diction. The larger this ratio the greater the tax shift.

2) The difference between the fair market asseséed value of
property enrolled in.thedifferentialassessment program and
ﬁhe assessed development value of property enrolled in the
program (i.e. the use value of the enrolled property). The small-
er the use value the greater the tax shift.

3) The tax rates before aﬁd after implementation of the
differential assessment program necessary to make the tax reve-
nues'equal before and after the program is implemented. The
- greater the tax rate after the implemenéation of the program,
ﬁhe greater the tax shift.

It is difficult to say in general>how large the tax shift
will be in any taxing jurisdiction or for all taxing jurisdictions

1The mathematics of the tax shift is as follows:
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L (footnote continued)

" Let: T be the tax rate prior to differential assessment,
A
T be the tax rate after differential assessment,

V, be the fair market assessed value of property
enrolled in the differential assessment program,

V. be the fair market assesséd value of all other
property, : :

D, be the assessed development value of property.
enrolled in the program,

and let Rev be the taxing jurisdiction's desired revenues.

Assuming Rev is the same before and after the differential assess-

A A
ment program, Rev = TV1 + TV2 = T(V1 - Dl) + TVZ’ (1)
where T # T. (2)
The tax shift is 'T‘v2 - T,

Rearranging the terms of (1) we find that

A . N ' ' .
T, - ™, = T, - [T(V, - D,] = tax shift in dollar (3)

value.

1]

As a prdportionkof the assessed value on non-participating
property, we divide both sides by Vy:

T-T=rT- V1 - 'i‘\ (V1 - Dl) = pfol:;ortiOna.l tax
—_ —_— ~shift (4)

Vg V)
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taken together in a county or state. The‘problem is complicated
by overlapping tax jurisdictions such as school tax‘disﬁricts

and municipalities, by annual charges in tax revenue needs, and
by revenue sharing and other intrastate and interstate expend-
iture fiows (Hady and Sibold).

The empirical evidence that is available on tax shifts is
spotty. From the work reviewed by Hady and Sibold and the dis-
cussion in the report by.Keene,gg al., it seems that most
taxing jurisdictions experience only minor tax shifts. However,
there are occasional situations where the increase in taxes on

nonparticipants can be over $100 per capita per year.
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D. Uncertainty

Undoubtedly, many legislators and planners are reluctant
to sponsor, enact or attempt to implement a land use program
which is filled with uncertainties as to how it is actually
going to work out. These uncertainties are of two general
kinds: those which result from unfamiliarity or lack of
experience with a control, and those which result from the in-
nate unpredictability of what will happen when certain types of
controls are implemented.

1. Familjarity

The need for familiarity has made the evolution of land-use
controls a rather slow process, advancing by increments rather
than by sudden leaps. Proposed and enacted programs are most
likely to be modifications of existing programs or adoptions of
programs successfully implemented elsewhere.

Incrementalism can be seen to work in adopting the long-
familiar idea of zoning to rural areas for preservation of rural
landscapes or in extending '"tax expenditures" (i.e., tax breaks)
to farmers and other rural land owners through the differential
assessment of real property.

A slight leap from prededent is required to enact and im-
plement large scale programs of public purchase of development

rights. Although the use of easements is an old and time-honored

method of public (and private) extension of specified rights
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on;o (another's) private property the concept may seem foreign

., to many 1anaowners. In the nineteen-sixties when the Upper

East Branch of the Brandywine demonstration project was under-
way, the concept of severing development rights from other

rights in the land was unknown to most lay people (Strong, 1975).
Unfamiliarity with the concept and the fears people harbor of
thq unknown constitutéd one of the major reasons that the
demonstration project was unable to go forward with its plans
for the purchase of conservation or open space easements on
about one half of‘the watershed. By the mid-nineteen-seventies,
in contrast, the separation of development rights from land
seems less radical,as demonstrated by the willingness of land
owners to participate in the Suffolk County Farmland Preservation
Program.

A slightly bigger leap from precedent is required to enact
or implement a pfogram of preemption of rural land sales by
the public, althoﬁgh‘again this idea is often used‘in private
market transactions. Coupling it with resale strikes a more
familiar and therefore acceptable chord than coupling it with
leasebackf The public ownership of land with leases to private
famrers is perhaps one of the more unfamiliar approaches, since

the private ownership of land is a prominent aspect of American



-302-

history and éuiture, The rapid disbosal of the public domain in
part reflected the importance of putting the land in the hands

of the individual and now the return of land ownership to the
state may prove to be a difficult change of course. Nohetheless,
it must be remembered that one third of the nation's land is
still in the public domain, much of it leased to private individ-
uals or firms for grazing, timber cutting, or mineral extraction.
'Hence public ownership with private leasing is not totally for-
eign, although it is more foreign toansterners than to West-
erners.

2. Permanence of the Control and Certainty of Outcome

Unfamiliavrity is but one aspect of unceftaihty. A land
use cohtrdl may be quite familiar and widely used but still
subject to great uncertainty as to how effective it really is.
Zoning is a prominent example of this. The permanence of zoning
is often open to question as variances and more severe altera-
tions are frequently made, especially when land values could
appreciate rapidly with a zoning change. As noted in Chapter V,
mény planners felt that rural zoning would not be likely to with-
stand the préssures of land speculation in areas of heavy urban
pressure: it is too profitable to change the zoning. Hence

zoning may prove to be too uncertain with regard to permanence
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to be a widely applied ﬁethod of land use control that can effect-
ively preserve open space and retain farmland.
Ihe decisions of a development permit board like a zoning
board may vary substantially from time to time, depeeding'on
* the current composition of the board and the shifting pressures
in support of development and environmental protection. In
contrast, when rights in land are acquired by the public; there
is mueh'greater certainty that land use will be controlled
permanently. |
ﬁneertainty as to the extent and nature of participatien‘
in a land use program may also erise. If the program is V°1f
untaryvae opposed to mandatory one cannot be sure how many land
| owners will enroll in the program or how much land that should
be protected actually'wiil be included in the program. A very
spotty pattern of participation is‘mo:e 1ikely to undermine
the effectiveness of a program than a pattern of parﬁicipation
that includes most of the lend'that is desired to be protected.
In particular, the pattern of enrollment in a voluntary
program may be influenced by a number of program characteristics.
_l)vbThe'type of application procedure necessary by eligible
landowners may affect participation, Programs having eas-
ier application proceduree will probably be less uncertain in

their enrollment pattern than those having difficult or time



-304-

consuming requirements for participafion. 2) A.reqﬁiremeht that
applicants apply collectively insteéd of individualiy (as for ex-
_ample the New York Agriculturai Diétricting Program), may have

mixed effects. Such a procedure may‘ensure that larger and more con-
tiguous Holdings of land be-included in the program but may algo'
reduce the probability that many individuals will go to the effort
of trying to get fogethe:vwith their neighbors to enroll. And 3)
thé;é could be a greaf deal of uncertainty inhefent in the effec-
tiveness of the program if participation is not sufficiéntly limited.
. Restricti§e~requirements-étteﬁpt to include only the most desirable
.land in the progréﬁ and to exclﬁde most of the people who might
participate but whose iand is ndt particularl& valuable in;termé

of thé progfam'sﬁgoals. Programs With‘fairly vague or'genefal

'goals may thus be more likely to have less restrictive limitations
on who can participate, but one cannot be ceftain that the land in-
cluded iﬁ the program will form any coherént pattern of agriculturé
or open sﬁace.

Probably thé greatest degree of uncertainty inherent in any
land use control is that generated by transfer of development rights.
The effects of a TbR program result from complex and difficult-to-
predict market interactions, as was described in the previous sec-
tion. Therevis no experience with TDR>transactions anywhere and

so the degree of compensation that will be received by landowners
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whose land is restricted from further development is currently
an unknown. And since it is so difficult to establish a private
market in TDRs that will yield adéquate compensation with a
high probability, transferable development rights programs may
be very slow in materializipg. To date no community has been
bold enough to establish a mandatory TDR program which would
establish the feasibility of TDRs.

The question of uncertainty pervades the only major legal

decision to date on TDRs, that of Fred F. French Investing Co.

v, City of New York. This case involved the creation of a

""Special Park District" in Tudor City in Manhattan. Tudor
City is a privately owned set of buildings and small parks.
A new owner, Fred F. French Investment Company, wanted.
to develop more intensively by erecting buildings in the park
areas. The city, wishing to preserve the pafks, gave French
transferable development rights as compensation for not being
able to put up the buildings. However, the location of the
transferred development rights was not specified, and City
approval of the transfer was required. French sued,and ultimately
the TDR plan wés rejected by the courts (356 NE 2nd 381).

In this case, Judge Breitel, Chief Justice of the New

York Court of Appeals looked at the nature of the regulations
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in the "no-growth zone" of the Tudor City TDR.scﬁeme, treating
TDRs as lying within the police power, the power to regulate.

‘ Justice Breitel examined three aspects of the reasonable-
nessvof the pdlice power as applied in this instance. JHe found
that the restriction of the land involved to use as a park served
a legitimate governmental purpose, that is was not arbitrary
in that the means to the ends (protecting a park) were reason-
able, but that the owner of the land in the park was ''frus-
trated" in his use of the property. That is, the property
owner found his land rendered "unsuitable for any reasonable
income productive or other private use for which it is adapted and
thus its economic value or all but a bare residue of its value
(was destroyed)" (p. 387). Hence the Court rejected the TDR
plan. The reason for the diminution of value is that the trans-
ferable development rights awarded the property owner as compen=-
sation are of too uncertain an exchange value. Realization of
their value would require finding land and a buyer to transfer
them to and getfing approval by‘the City of this transfer.

That is, the severance of the development rights from the prop-
erty "has rendered their value so uncertain and contingent as

to deprive the property owner of their practical usefulness,
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‘except under rare and perhaps coincidental circumstances."
(p. 389)1

‘In his comments on the Fred French decision, John Costonis
(1976) pointed out that a TDR program based upon voluntary par-
ticipation would probably be acceptable in the judicial.process.
Mandatory participation as in the Fred French case may force
land owners in the no-growth zone to suffer great diﬁinution
of the value of their property, but voluntary participation in
a TDR program by a willing land owner cannot allow one to fall
back‘oﬁ the argument of being forced to forego income from
propefty; Of course, voluntary programs may result in a very
limited or scattered pattefn of protected land; currently all
rural-urban fringe TDR programs are voiuntafy and there has

been almost no participation at all.

1 . . |

Justice Breitel went on to point out that new land use control
measures such as TDRs are needed by society and that making the
compensation to the land owner in money averts the question of
unreasonable use of the police power which would frustrate the

land owner in his attempt to use his property gainfully. A '
development rights bank program for TDRs is explicitly suggested

by Justice Breitel as an example of a type of TDR program which
may be legally acceptable. However, he did not use the Fred French
case as an opportunity to look at TDRs as a new legal entity.

As Costonis, Rose, and others have taken pains to point out,

the transferable development rights idea 1s not purely a prob-

lem of eminent domain or an example of the police power, but
instead it is "sui generus: it is in a class by itself' (Rose
1975, p. 922). Attempts to analyze a TDR plan in either the police
power or eminent domain framework may inordinately argue against
TDRs because the regulatory aspects might be ignored at the ex-
pense of the compensatory or vice versa. This particular diff-
iculty does not seem to have pervaded the Fred French case, though.
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E. Conclusions

In this chapter, we have identified several characteristics
of land use controls -- notably complexity, cost, and certainty --
and have examined them in relation to enactment and implemen-
tation. On the basis of this discussion of characteristics,
it is tempting to go on and rate the various land use controlé
on hqw likely they are to be enacted and implemented.

Ceftainly we are safe in conclﬁding that the indirect con-
trols which provide tax or other benefits to landowners are by
far the most aqceptable. These controls make some 1andowne;s
better off without obviously and explicitly making others worée
off. Already differential assessment for property and diff-
erential asséssment for federal estate taxation are almost univer-
sal within the United States; Legislatures are now becoming
interested in differential assessment for state inheritance
taxation. The elements of agricultural districting, which
also provide certain benefits for participating farmers unac-
companied by demonstrable costs to others, also seem likely
" to become widely enacted and implemented.

Itvis much more difficult to rank the remaining controls,
although thé group least likely to achieve implementation prob-
ably includes TDR because of its complexity and.uncertaiﬁty aﬁd

the capital gains tax because of the high costs it imposes on
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one group,.a group which has traditionally had close alliances
with government., Inverse condemnation also should probably
be included in this group since it appears to have few advantages
in addition to those of exclusive rural use zoning and is an
unfamiliar hybrid which explicitly opens the dbor to suits for
damages by affected land owners. | |

The remaining middle group contains land use controls
whose characteristics lead to mixed prognostications at best.
Exclusive rural use zoning and development permit systems in-
volve administrative procedures which are familiar to légis-
lators and bureaucrats, and their public costs are low. Their
private costs, in contrast, can be quite high, and some uncer-
tainty lingers about the constitutionality of exceedingly
stringent regulaﬁory measures, Methods which are concerned
with the purchase of development rights are less beset with

uncertainty, but require substantial public outlays.

A more precise classification would rest on insufficient
evidence. 1In addition, any classification based solely on
characteristics of land use controls should be tempered by con=
sideration of local development pressure, quality of land for
agriculture or other permitted use, regional political trad-

itions, and the distribution of power within the jurisdiction.
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Also of critical importance in the adopéion“of é hgw t&pe of
control is the existence of a strong leader (Suchias GQQ. |
McCall of Oregon or Secretary of Agriculture Alampi of New
Jersey) who is convinced of the value of a particuiar type |
of iand use control and who is willing to make a loﬁg term

commitment to see that it is established.



Chapter VII
POTENTIAL EFFECTIVENESS OF LAND USE CONTROLS

A, Cnnsiderations Related to Effectiyeness

Even if a land use control has been successfully enacted and
implemented, it will be of little use if it proves to be in-
effective, Thus, the overriding question becomes hon effective
will a particular land use nontrolvbe in achieving the goals of
preserving agricultufal or environmentally valuable 1nnd? The
effectiveness of a program depends on three factors: (1) The
extent to which the cnntrol prevénts unwanted changes in land
use, (2) The coverageoftﬁmvcontrol -- that is, the extent to
which the program can be extended to cover all land designated
for preservation, and (3) The permnnence of the control -- that
is, the extent to nhich restrictions imposed on particulnr prop-

erties be weakened, removed, or otherwise violated over time.

These three considerations constitute the basis of Table
7-1, which summarizes major findings concerning each of the as-
pects of effectivenessvfor each of the land use contfols under
study.

l. Extent to Which the Control Prevents Unwanted Land Use
Changes '

The focus of the land use program and the nature of the

effects of urbanization together will determine the potential
effectiveness of the control in preventing unwanted changes in
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land use. In areas subject to strong urban pressures (where con-
trols are ébsent) éonversion of substantial amounts of rural land
to urban uses will occur as well as active land spéculatidn. In
these areas, the effects of urbanization are both direct (the
convefsion of land to urban uses) and indirect (the intense lo;
calized idling of farmland). 1In such areas, direct controls have
the potential to prevent unwanted landvuse changes. They spe=-
cifically forbid certain types of development on specified parcels
of land. However, they are not a universal solution, since they
are quite costly and may involve complexities and uncertainties
which limit the possibility of their enactment or implementation.
Indirect controls, in contrast, can not address the direct effects
of urbanization nor can they adequately counter the forces of ac-
tive 1and speculation; their potential in preventing unwanted land
use changes in areas subject to strong urban pressures is minimal.
When coﬁbined with direct controls, however, indirect controls
can~allevia£e some of the spillover effects and related indirect
effects of ﬁrbanization in areas subject to strong urban pressures.
Thus, indirect confrols may be helpful'in retaining farming ac-
tivities in areas where the land base has been protected by direct
controls. But if the indirect effects of urbanization rémain un-
mitigated, farmers and other rural landowners may be forced to idle

their land or to move to other areas even though conversion of land

to urban uses has been controlled.
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Where urban pressures are less intense, indirect controls
can be potentially useful. In these areas farmers are bothered
by the indirect effects of urbanization and the result may be a
slow switchbver to those types of agricultural activities not re-
vquifing a long time horizon. The uncertainty about the long run
future of farming in the éphere of weak urban influences may be
lessened by the provisions of an agricultural districting approach
to land control and by differential assessment of farmland. We
‘have not been able to observe such an improvement in the farmer's
situation because édmprehensive indirect controls, such as ﬁew
York's Agricultural Districting Program, have not been in effect
long enough, but at least the potential is there for preventing
‘the relafive decline of agricultural activities requiring long
time horizons with large investments.

In brief, in areas charécterized by strong direct effects of
urbanization, direct land use controls complemented by indirect
controls would probably be most effective in retaining open land.
In areas subject to less intensive urban pressures, the indirect
effects of urbanization (if unaccompanied by significant direct

~effects) can potentially be countered by indirect controls.

2. Coverage of the Control

In order for a land use program to be effective, it is ne-

cessafy to include a large amount of desirable land (such as prime
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farmland or aesthetically valuable landscapes).in the pfqgram.
Difficulties in the covérage of the control may.arise because of
the uncertainties generated by low par;icipation rates,.problems
in defining what land is desirable and what landowners should be
eligible, and high costs that prohibit the application of the
program to a large amount of land.

Véluntéry programs may reéult in a scattered pattern of par-
ticipation that may or may not include land that is most desired |
to be protected. California's Land Conservation Act (the Williamson
Act) and New York's Agricultural Districting Program suggeSt thaf’
voluntary participation in a program may result iﬁ little inclusion
of land in the most rapidly urbanizing areas. In contraét, ini-
tial indications from the offers received in the New Jersey Farm-
land Preservation Demonstration Program suggest that where the
farmer can keep his farm and get paid for the development righté
(unlike the milder benefits from an indirect program such as Cali-
forniafs or New York's)_voluntary participation may incorporate

the desired pattern of land in the protection program.

Problems in defining desirable land may allow some landowners
to include their land in the program and partake of its-benefits
even though their land may be of little value as farjas the pro-
gram's objectives are concerned. Conversely, aesthetically valu-

able land or other land that is hard to identify on a map may end
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up being excluded in part from the program's goals. Also, in defining
eligibility requirement§ for a program it is often very difficult

to establish criteria that will systematically exclude some land-
owners and include others who will further the goals of the program.
For example, Rolesar and Sholl reported that many land speculators
‘participéte in New Jersey's taxation program by renting their land

to farmers until they can obtain a buyer for their property with

no intention of keeping the land in farms.

The high public costs of some difect’controls may severely
limit the épplication of a program, resulting in very little rural
land being protected from development, Given the many demands on
go&ernment resources, it is difficult to see how the hundreds of
millions of'dollars necessary toibuy the development rights on a
substantial amount of farmland around Philadelphia or New York
City_cduld be raised, Thus, it seems likely that only small pock-
ets of rural land can be protected thfough purchase of development
rights programs in areas where land speculation has driven the
price of land to a high 1eve1.

Higﬁ private costs of other types of direct controls (such
as agricultural zoning) may‘also prevent their widespread applica-
tion. It appears, however, that the landowners and courts in
Oregon may be more willing to accept excluéive farm use zoning

than landowners and the courts in the Northeast. Hence, we may not
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expect to find that a control that works on one region of the

country would be acceptable in another,

3. Permanence of the Control

a. Effects of other public plans, policies, and programs.

Many public plans, policies, and programs affect the use of
the land and may either undermine or strengthen a land use control
program. The construction of urban infrastructure, such as high-
ways, reservoirs, water and sewer trunk lines, and power lines not
only consumes substantial rural areas, but also actsvas a sti;
mulus to further urbanization.

Through its Agficultural Disfricting Program, New York has
taken a first step toward preventing government aétiyity from‘
interfering with agricultural production in its designated farming
areas, The Program limits the local exercise of eminent domain
to acquire farmland within agricultural districts. Oregon has
gone one step further by embedding its exclusive agricultural
zoning program in a comprehensive planning process and set of
policies, which include the designation of urban growth boundaries,
the designatioﬁ of facilities whose planning and location is of
statewide significance, and protections similar to that of the
New York agricultural districts for all land that is included in

exclusive agricultural use zones.
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Such a comprehensive set of public plans and policies can
greatly strengthen the effectiveness of any of the land ﬁse con=-
:rolsvunder study. Conversely, the construction of transportation
and public facilities that is in coﬁflict with the objectives of
farmland and environmental preservation could put even the strongest
controls under intense development pressuré and lead to their |

failure,

b. Effect of the control in reducing the landowner's

economic need to develop.

Landowners may be pushed into developing their land by the
costs assoclated with holding it. They may also be pulled by |
the potential of making a speculative‘profit. In general,’direct
COntrols'areldesignated to eliminate the possiblity of develop;
ment and the pull of spedulative profit that goes along with de-
velopment.

Some direct controls, especially those involving acquisition
of development rights, remove some of ‘the costs associated with
' holding land in a Quickly urbanizing area. To the exﬁent that
wrious cost pressures are reduced, the owner is less pushed to
develop in ordgr to solve his financial problems. Thus, programs
in which the landowner is paid for his development rights can be
expected to be somewhat less likely to be subject to pressure for
change than programs such éé exclusive agricultural zoning in

which those rights are removed without compensation.
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Indirect controls based on tax expenditures, such as dif-
ferential assessment programs, help reduce the cost pressures
on landowners and thereby may reduce efforts to circumvent re-

strictions imposed by direct controls.

c. Susceptibility of the legal instrument to change

No matter how consistent are the comprehensive planning and
other government policies, and regardless of how well the land
use controls reduce the private costs that force development, in-
dividual owners wiil still see opportunities to make large”ambunts
of money by deveioping their land. Therefore, there will always °
be pressures to circumvent the restrictive provisions which govern

the development of land or to change these provisions.

Although there has not been enough experience to make any
conclugivg_statement, it is believed that controls involving théb
purchase of development rights would be more difficult tqvchange
than those involving regulation. If the restrictions on develop-
ment were changed, the public payment to the landowner for ac-
quiring the development rights would have to be returned or else
overlooked. In addition, the restrictions on the deed wouldkhave
to be removed and such a change would require the approvél of all
parties invglved. In contrast, regulatory decisions are commdﬁly
modified. Variances and changes of zone boundaries are‘mésf

common for ordinary zoning, and one cannot exclude the possibility
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that that tradition would be carried over to the exclusive ag-
ricultufal zoning.

Although it may be inherently difficult to change development
rights easementé, their'enforcement is not necessarily automatic.
Thg National Park Servicelhas reported violations of their scenic
‘easements along the Blue Ridge Parkway and the Natchez Trace. Pri-
marily, these have been byv”secﬁnd generation' owners, who purchased
the land years after the easements had been purchased3\ These vio-
lations were often a fesult of ignorance or misunderstanding of
tﬁe restrictions'imposed in the deed. However, no major difficulties
have been reported in enforcing the easementé acquired by pfivate
; consérvation organizations where the landowners are supportive of
the goéls of the program. In general, easements forbidding the
construction of new buildings are more easily enforced than those
forbidding the cutting of trees (Coughlin, Plaut, and Strong).

The manageﬁent of any control program -- the acquisition of
development rights or regulations -- requires clear commﬁnication
about what‘kinds of development are allowable, a policing system
which identifies incipieﬁt violations.before tﬁéy becbme irre-
mediable, and support for the objectives of the program by local
government. = Without such conditions, of course, a regulatory pro=-

gram would also be most difficult to enforce.
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B. Conclusions

In summary, it appears that direct land use controls are
potentially more effective than indirect controls‘in preserving
open land in areas subject to strong urban pressures. Among the
direct controls those involving the acquisition of development
rights are less likely to be changed or weakened than those in-
volfing regulation, But bécause of their high public costs, par-
tigularly in areas of rapid urban growth, it may not be possible
to apply acquisition-of-development-rights methods nearly as widely
as regulatory controls. |

The cost of programs involving the acquisition of development
rights could be spread out over many years by exercising the power
of preemption, acquiring only those properties in the designated
area which come on the market and subsequently selling theﬁ with
restrictions. The extent to which this would help is not known,
but reséarch involviﬁg simulation of the land market could yield
valuaﬁle insights.

In areas‘subject to strong urban pressures, it may be diffi-
cult to maintain rural use zoning because of the high costs it
imposes on pfivate landowners. There are signs, however, that
the courts are coming tovregard the change in the current use
value (rather than in the market vaiue) of the land as the proper

measure of the diminution of land value resulting from regulatory



-323-

‘controls. If this is so, exclusive agricultufal zoning would be
based on a'much firmer legal foundation. Some clues about the
long-run effectiveneés of ekclusive farm use zoning will be pro-
vided by how Oregon, California, and Hawaii fare as areas zoﬁed
for rural use come under develdpment pressure.

Over the shdrtrrun, at leést, we see the use of no single
“direct type‘of control clearly dominating the others. More likely
the period of testing will continﬁe-and the costs and performance
of_varidus controls wiil be watched carefully By interested juris-

~ dictions.
| Indirect controls may be effective by themsél&es in areas
subject to weak or moderate urban pressures where little land is
being converted tq urban use but where farmers may change the
pattefn of agriéultural activities in response to uncertainties
generated by ufban spillovers and engage in passive land specula-
tion. The major éffect of the indirect controls will be to
strengthen‘the viability of farming or other rural activities
rather than make them more profitable thén urban development. In
. areas of strong urban pressure, indirect controls can complement
direct controls and alleviate financial burdens and other nuisances

‘traceable to urbanization.

- Any land use control program will be strengthened if it com-

“bines eleménts of direct and indirect controls. The most encouraging
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programs we have examined have cdmbined»several types of con-
trols with consistent overall policies and piéns for dévelopmeﬁt
and preservation. If policies, plansvand controls can be éom—
bined systematically and if sympathy for environmental objectives
is maintained consistently by citizens and government leaders,
there is some reason to be optimistic that the garden‘of a metro-
politan area can be retained. Our history with the control of
land use and the inherent difficulties and weaknesses of controls,
which we have identified in the analysié; however; indicafe that

success is far from assured.
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