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FOREWORD

Robert R. White
Director, Academy Forum

Nowhere in the range of topics undertaken by the Academy Forum over the
past eight vears do the stresses and intricacies of national needs ver-
sus regional interests stand out so clearly as in "Seaward Development:
Case Studies of Citizen Participation.” Meeting over a period of two
and a half days in January 1979, the discussions reported here and re-
corded from workshops and plenary sessions cover a wide array of fact
and opinion.

The four actual cases analyzed in the Forum are the basis on which
its theories rest and from which its conclusions are taken. They were
chosen to illustrate the complexity of issues related to seaward devel-
opment, with particular emphasis in each given to the role of citizen
participation.

To further explore and understand some of the regional interests and
differences that appeared during the Forum, conferences were held in the
summer and autumn of 1979 at the following locations: University of
California, Los Angeles; the Center for Wetland Resources, Louisiana
State University; and the Center for Ocean Management, University of
Rhode Island. Summaries are available from the Forum office.

Every effort is made toward seeking sources of funding for each
Academy Forum that are as diversified as its participants, audience, and
viewpoints. We wish to acknowledge the following support for the devel-
opment and publication of the Academy Forum on seaward development as
well as the regional conferences emanating from it:

Ashland 0Oil Inc.

Atlantic Richfield Company

Chevron, U.S.A., Inc.

Department of Commerce

Department of the Interior: U.S. Geological Survey
Department of Transportation: U.S. Coast Guard
Environmental Protection Agency

EXXON Corporation

Global Marine, Inc.

Shell 0il Company

Sun Company, Inc.

Union Oil Company of California

Zapata Corporation
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WELCOME

Robert R. White
Director
Academy Forum

The Academy Forums seek to identify and to illuminate important national
issues that involve science and technology. Our concept is to seek this
illumination basically through dialogue between the audience and the
experts we bring together as part of the resources of the Forum.
Consistent with this spirit, the structure of the program seeks take—of f
points for discussion. It does not offer comprehensive lectures. We
have even avoided asking our principals to prepare written material in
advance, because we seek spontaneity.

Finally, we have tried to bring together people currently involved in
problems of the real world, rather than those who might summarize all
this complicated field in terms of analyses ex post facto to events.
Also, consistent with the nature of the Forum, we have had the help of
many people over many months in developing this subject. From the
various staffs of the working groups of the National Research Council, I
mention particularly Mary Hope Katsouros of the Ocean Policy Committee,
William Robertson of the Commission on Natural Resources, and Richard
Vetter of the Ocean Sciences Board.

I also would like to underline the large contribution we have had
from Randolph King and Leonard Bassil of the Maritime Transportation
Research Board. I might mention that a report of this group has just
been published, Public Involvement in Maritime Facility Development.

One of your speakers, Oliver Brooks, was the chairman of this effort.
We were lucky enough to see the progressive drafts of this report as it
was being developed, and it was a great help to us.

Finally, I want to pay a maximum tribute to the Marine Board of the
Assembly of Engineering. They suggested this Forum. The staff officer,
Jack Roller, has spent innumerable hours with us. His ways are
sometimes redoubtable, frequently inspiring, and always helpful. He has
steered us through many shoals with an unfailing touch, and we are very

grateful to him.
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One of the keys to a good Forum is to have imaginative, knowledgeable
and sensible directors of traffic, and we have two of them. One of them
is Alfred Keil, a staunch member of the National Academy of Engineering.
The other is H. William Menard, who is a member of the National Academy
of Sciences. So I can't resist saying that this good ship called an
Academy Forum is just casting off the mooring lines of port. It is
heading seaward on a collective voyage of what I hope will be
development, and it is a great personal privilege for me to turn the
helm over now to the first master of traffic, the steersman, Dr. H.
William Menard.
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INTRODUCTION

H. William Menard, Co—Chairman
Director
U. S. Geological Survey

All that nautical talk takes me back to my days as an apprentice ensign,
just getting my bachelor's degree, and going off in 1942 to Harvard for
the Navy's indoctrination school. There we were taught that when
heading out to sea, the main thing to remember is Red Right Returning.
So I hope we will all get back safely from this meeting.

My responsibilities are small. The first of these is to introduce
myself. I am Bill Menard. T have been involved with matters of seaward
development since about 1950. Before that I was involved with sea
aggression.

Dr. White referred to people who are addressing problems of the real
world. I was with the Navy Electronics Laboratory in the early fifties,
and all during the years I spent as a marine geologist at the Scripps
Institution of Oceanography, in the deep sea, the shallow sea, under the
sea, on the sea, I think I can honestly say that I was involved with the
problems of the real world.

In April of this last year I came to Washington and became Director
of the Geological Survey, and I accept no responsibility for the real
world after that. .

I have a few other responsibilities in this Forum. One is to say
that I am charged with keeping us to a fairly rigid schedule.



6

NATIONAL NEEDS, OPPORTUNITIES,
AND CONSTRAINTS

John P. Craven
Dean of Marine Programs
University of Hawaiil

I would like to begin by asking you to imagine New York City in the

nineteenth century. Here was a society that was truly maritime and
truly oceanic. It existed at a time in which we had cities with large
populations that lived in a fairly high-density situation, but they were
cities that were low-energy cities. They achieved this desirable state
of affairs primarily because they used the ocean and the ocean
environment.

Both mass transportation and the transportation of goods and services
were by sea. Also, they were basically operated by solar energy,
because the major transportation was with sail as the mode of power,
which we all know is the future solar energy propulsion mechanism that
we will be forced to go to at the time that our energy resources are
gone. We should note also that the society utilized the water not only
for mass transport of its people, but also for the disposal of its
wastes.

In those days the East River, far from being empty of traffic as it
is today, was filled with traffic of all sorts: sailboards carrying
commerce and trade; paddlewheel steamers carrying tourists to enjoy the
scenery of the city; and ferryboats, the most effective mass transit
system we have ever seen for carrying people from one place to the
other. Moreover, the area of Brooklyn that became a slum was then a
promenade in which the people of Brooklyn lived in a park-like
environment close to the shore and enjoyed the ocean scenery. The
Hudson River was not only an artery for commerce and trade for New York
City, but it connected with the Erie Canal and all the way to the Great
Lakes. Therefore, it provided commerce and trade to the very center of
the nation and for the whole of the continent.

If we examined the recreation of that period, we would discover that
at that time Coney Island was an uncrowded, open, unpolluted beach where
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many recreational activities took place; that Sheepshead Bay was an
ideal spot to which people went to fish; and that basically the
recreational activities of the people of New York City were either
oceanic, riverine, or involved with Long Island Sound. All this allowed
a society that was both low-energy—consuming and at the same time
densely populated.

Then came the turn of the century, the invention of the motor car and
the motor vehicle. With it came the notion that energy was free and the
development of oil and gasoline, which were viewed as so low cost as to
be essentially trivial.

8o New York City, as well as the rest of our cities, moved into the
automotive society. I refer to this locality because it is reminiscent
of my own youth in Brooklyn and the problem that we had when the
automobile came and displaced the street baseball game. No longer could
one play on the streets of the city, because the new mode of
transportation occupied every square foot of the city. The automobile
that came in first as a freedom from logistics became a constraint on
logistics. So today it is far more time-consuming to cross the East
River or the Hudson River than it was in the nineteenth century. The
volume of goods that could be moved across these areas is less now than
it was then because of the impaction of the automotive vehicle with the
bridge.

We have come to a time when the energy dollar is no longer free;
indeed, the cost of energy is now becoming a substantial, if not the
major, element in our economy. So we look to the future when we must
return to low-energy societies if we are to be successful in solving our
economic as well as our envirommental problems. Can we replicate the
good aspects of the past century in a modern, low—energy soclety with
the help of modern technology and the utilization of the ocean
eommunity? Can we as a nation turn to the ocean and to the rivers again
as a selution for our major economic and envirommental problems?

We at the University of Hawaii, where life is still oceanic and still
uncluttered, examined this question by looking at New York City, where
life is, we feel, most impacted and most cluttered, and the first
question we asked ourselves was: 1Is it possible for the marine
enviranment to provide a conduit for mass transportation that will move
the people in volume and numbers —- and yet move them without impacting
the society —~— at low cost and in the environment? Figure 1 will show
how we plotted quarter-mile and half-mile walking distances to the water
environment which can be used for mass transit systems. We discovered
that a large part of the city of New York can be covered by these kinds
of transportation systems.

Indeed, we looked at many cities. 1In addition to New York, we
considered Seattle, Honolulu, Boston, Philadelphia, Chicago, San
Fancisco, Cleveland, and Washington. We found that in all these cities
a very substantial portion of the population lives within one-half-mile
walking distance of a marine conduit which could be used for mass
transportation systems. As Figure 2 shows, in the case of New Orleans,
this is almost 50 percent of the population; almost 40 percent of the



FIGURE 1. Accessibility of New York to waterways useable for marine
mass transit (1/4 and 1/2-mile swaths).

population of New York; almost 35 percent of the population of Boston,
and so on. Even in Washington, D. C., which we do not regard as a
maritime society, more than 10 percent of the population lives W1th1n a
half-mile of a conduit that could be used for marine mass H
transportation. And if you look at the fixed guideway population
densities, you will discover that only New York City has a population
density which is great enough so that the fixed guideways, the sibway
systems, have a higher accessibility in terms of people than do the
water courses that naturally exist.
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FIGURE 2. Comparative population served by marine mass transportation
system (1/4 and 1/2-mile swaths).

Our next question was: Do the vehicles exist that can operate not
only on these water courses, but on the oceanic enviromment? The answer
to this question again is in the affirmative. The most exciting new
vehicle on the horizon is one involving the semisubmerged platform.

This is a vehicle essentially consisting of two submarine hulls below
the surface of the water, thick structures that pierce the water, and a
platform above. Always smooth even in the roughest seas, this idea was
in fact developed by the United States Navy and appears in a ship called
the Kdaimalino. It is a great disappointment that it appears in a
civilian version in Japan rather than in the United States. Mitsui's
Sea Ace is a pre-prototype model of a ferry based on the semisubmerged
principle.

Figure 3 shows Mitsui's SSP 434-passenger ferry, which will be in
service this summer in Tokyo Bay and is a precursor of a whole series of
passenger and roll-on/roll-off ferries that will provide a service
between the islands and around the bays in Japan. A new type of craft,
it is envirommentally sound, is speedy, carries large numbers of people,
and makes no one seasick.
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FIGURE 3. Semisubmers-
ible passenger ferry,
Mitsui Engineering &
Shipbuilding Co., Ltd.

Another craft, the Boeing hydrofoil, has been developed here in the
United States. Paradoxically, it has been an economic failure here even
though it has been a financial bonanza overseas. It is a highly
stable craft that can operate in very heavy seas. It is a so-called
incidence-controlled hydrofoil, meaning that it compensates for the
waves as they come ahead. The Soviet Union has a hydrofoil called the
Raketa (Rocket); more than 700 such hydrofoils operate in marine mass
transit on Russian rivers and waterways, as contrasted to the zero
hydrofoil craft that operate here in the United States.

If we go to marine mass transit systems in the society, will they
travel only in the areas of cities or will they find new places and new
uses? Overseas we discover they will find new ways to go. The first of
these are the artificial peninsulas that are being created. One is the
Kuree Seaberth in Japan; there are other Japanese seaberths in which
artificial peninsulas have been built in the bays and harbors to service
the sea—-based society.

Beyond that is the artificial island. A major artificial island will
soon be built off the coast of Rotterdam. It will serve the European
community as an extension of that developing maritime society.

In addition to artificial islands and peninsulas, these crafts will
service floating platforms. One such structure is the semisubmersible
platform. Although it has been developed by and primarily used in the
0il industry, its stability and cost would enable many of the functions
of society to be located on it in a convenient way, and it can be
serviced by these marine transportation systems.

Indeed, this semisubmersible concept has been carried beyond steel
structures into the prestress reinforced structures that are being used
in the North Sea, the so-called Condeep structures, which consist
basically of structures well below the surface of the water, with thin
columns going through the water and platforms on the top. Figure 4
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FIGURE 4. Condeep, prestressed concrete floating structure being
towed to sea.

shows one of these structures being towed out in the North Sea. This
demonstrates the technological capability of large-volume structures
built at low cost being located in the ocean enviromment. The
significance of this picture is that the major part of this structure
is below the water. It is aestheticlly beautiful because you cannot see
it. The minor part of the structure is the columns that pierce the
ocean surface. The rather unattractive platform that exists on top can
in the future be replaced by architecturally aesthetic platforms on the
free surface which house many of the functions of a modern society.
Given the existence of low-cost platforms that are so stable that
nobody gets seasick and that things aren't expensive to put aboard, what
kinds of functions can we place at sea in our modern oceanic society?
The first thing that we think about is industrial plants and processing
plants. A barge has been built in Japan that contains a paper mill,
shown in Figure 5. It was constructed in a Japanese shipyard and towed
all the way to the Amazon in Brazil. It even has its own power plant.
The technological capability is now available for building industrial
facilities —— power plants, paper mills, steel mills, and other things
-- in an oceanic configuration, so that they can be located at sea, in
close proximity to the land society but far enough away so that they do
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FIGURE 5. Floating paper mill, Mitsui Engineering & Shipbuilding Co.,
Ltd.

not pollute. People who live in the land society can go out and on a
daily basis work in these factories and then return to the shoreline.

We ask how far this concept can go. It is important to point out
that all such United States programs are still only artists'
conceptions. Figure 6 is a U. S. artist's conception of a floating coal
power plant, an approach to the provision of power for the Eastern
Seaboard and the Western Seaboard that will allow us to build new power
plants without polluting the land environment.

Unfortunately, we don't have the Westinghouse nuclear power plant as
one of our examples. Westinghouse came up with the idea of placing
nuclear power plants in a floating environment offshore and built a
shipyard in Jacksonville to comstruct them, investing a large amount of
money. Because of regulatory and economic factors in the U. S., New
Jersey Power and Light defaulted on its contract and the plant has not
been built.

There also is the possibility of ocean thermal energy plants,
extracting energy from the oceans by utilizing the warm water of the
surface and the cold water of the depths.

If we can locate the industrial functions of society at sea, in close
proximity to the land, can we not also locate the urban, commercial, and
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living functions of society on land, close to the sea? The answer to
that, of course, is we can. This was demonstrated in the Hawaii
Floating City Project, in which we laid out both the structural and the
sociological aspects of floating platforms that place the high density
core of the city just offshore, connected to the shore by marine mass
transit systems, so that the land can be reserved for environmental
purposes and for low density functions of the society.

This concept stirred a great deal of interest and amusement in the
United States, and a great deal of interest and action in Japan. This
action in Japan was represented at the Okinawa Fair by a platform called
Aquapolis, or city of the sea. It was installed as a symbolic
demonstration —— and symbolic only because they used an offshore oil
platform instead of the appropriate design. The platform demonstrates
how one would locate a high density core of a city in close proximity to
the land, so that all of our highrises, instead of utilizing the land,
could be located just offshore and out at sea, leaving the land reserved
for museums and other public facilities.

The concept is developing that we can rebuild our cities with a high
density core located at sea. But we must remember that there is more to
that than living on the ocean; there are also recreational aspects. The
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FIGURE 6. Floating coal-fired power plant, University of Hawaii design.



14

Japanese also are moving ahead in this direction. They have created an
artificial beach in Okinawa that is remarkable for several reasons.
First, it is a beautiful, white-sand beach. Second, it is still there
despite a number of hurricanes and typhoons. Third, the coral reef, a
beautiful one, has been left undisturbed. It would be virtually
impossible to build this beach in the United States at the present time
because of the environmental permits that would be required and the fact
that there is no way of demonstrating that the installation of such a
beach would not destroy the coral reef. Although this is a
demonstration that that would not happen, it cannot be reduced to paper
and is therefore nonprovable.

In addition, from the recreational standpoint, the Japanese have
developed such structures as an underwater observatory so that the
people of Japan may walk in safety and comfort down below and observe
the reef and the fish life.

Finally, the University of Hawaii study has come up with a full
demonstration of the movement of the city to the sea concept in the
architect's model seen in Figure 7. This is our floating city model in
which we locate the basic high density functions of the city at sea in a
structure which is floating and which rotates, so that the people who
live there will sometimes see sunrise and sometimes sunset; will
sometimes see the land and sometimes the sea. And the people omshore at
the same time will see a changing landscape.

The ultimate of this particular concept was demonstrated in a
student's study of the west coast of Japan in which the valley
configuration in which most societies live is reserved for golf courses,

FIGURE 7. Floating city model, University of Hawaii.
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for urban housing, for farm and agricultural land, for civic centers,
and for football stadiums and other low density functions. The rivers
that traverse these valleys are utilized for a marine mass transit,
which extends out past the local coastline area to floating city
complexes and industrial complexes, separated in such a way that they
are mutually supportive but not environmentally interfering. Airports
are located on islands offshore, so that the noise pollution from the
aircraft is dissipated and so that the extensive land use that the
airplanes require takes place where land is relatively free and
available.

Why is it that we are neither prepared nor willing to restructure our
coastal cities and coastal environment in terms of the ocean?

There are basically two attitudes in our society about the ocean.
One is that the ocean is an environment that is fragile and needs to be
protected. That attitude presents itself in a large section of our
community which is resistant to any utilization of the ocean for any
purpose whatsoever.

There is a second portion of our society that recognizes that the
ocean is a place to be exploited, that it has mineral resources and
industrial resources, and that it is a place in which the industrial
processes of the society can take place at low cost with the economies
of scale. That sector of our society is pushing very hard for ocean
development.

There has resulted a polarization, which will prevent the effective
utilization of the ocean until a new development takes place in our
society. That development will occur with the recognition that the
ocean is not only a place just as the land is a place, but that it is
easier for man to blend with the ocean than the land. We must begin to
think about all of our activities as being oceanic. We must think about
oceanic poetry, we must think about oceanic art, we must think about
oceanic music, we must think about oceanic law, we must think about
oceanic architecture, we must think about all of the functions of
soclety in an oceanic context as we thought about them in oceanic
contexts in the nineteenth century. We must start to learn to live with
the sea again. Very few of our people know what it means to live with,
to live on, and to live around the ocean. It seems to me that we as a

soclety are going to go down the primrose path of high-energy use until
we can no longer afford it. At that point we are going to have to turn
to low-energy solutions, such as living in harmony with the sea.
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THE INDUSTRIAL ROLE

Michael R. Naess
President
Westminister Ventures, Inc.

I think it might be interesting for you to hear about two encounters I
had on New Year's Eve at a private party in Munich, West Germany. Both
of these stories, I believe, have a bearing on the business of this
Forum.

First, there was the Bavarian chemist who had recently returned from
his first long trip to the United States. He told me about how, on his
first evening in the U.S., in his hotel room in New York, he was
watching T.V. and happened to witness a beer commercial. This prompted
him to try it out, and he called room service and ordered a bottle of
American beer. Being a good Bavarian, he was, of course, somewhat
surprised by the taste and consistency of this beer, and being a
chemist, he was extremely curious, so he took a sample. He sent the
sample back to his favorite testing laboratory in Germany. A few weeks
later he had the result. The report read: "Dear Sir: We regret to
advise you that your horse has diabetes.”

" The second encounter, somewhat later in the evening, occurred when I
made the mistake of lamenting that in just one short week in Germany my
living expense budget had virtually evaporated as a result of the
continuing erosion of the dollar against the deutschmark. At this point
a German of considerable arrogance —— mind you, that is not an
anti-German comment, as my wife is German —-— volunteered to tell me
exactly what the problem was. By his unsolicited definition, the real
reason for the strength of the mark against the dollar is that the West
Germans have no redundant natural resources to speak of, and are
therefore not conservation-oriented. "What little we have," he said,
"we put to work as quickly as possible and get the most out of it. You
Americans,” he went on, and this is where he really got offensive,
"think you have so much that you can afford to let your resources lie
fallow while you engage in endless debate. Your mistake is that you
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expect the international community to give you credit for your
unrealized potential, whereas, in fact,"” he said, "what we pay for is
current performance. Your only fully utilized resource is the capacity
of your law schools, and we in Germany don't think that is worth very
much. "

What almost ruined my New Year's Eve was not the man's outrageous
arrogance so much as the fact that he was at least partially right. In
terms of the development of our ocean resources, we Americans seem
somehow to be debating more than we are performing. If we could carve
out a representative core sample of our total ocean effort and send it
to a lab, we might in fact receive back a report something to the effect
that the Ladies' Garden Club needs a change of venue.

Now, why am I selected to deal with the industrial role in seaward
- development? I must confess, I am not sure. Since September first T
have been engaged primarily as a consultant to numerous energy-oriented
and marine-oriented businesses. Prior to that time I spent the majority
of my working career in various capacities with Zapata Corporation. My
most recent function with Zapata was as Senior Executive Vice President
and a member of the board of directors. As chief operating officer of
its service group of companies, I oversaw a fleet of offshore drilling
rigs, supply vessels, petroleum products tankers, dredges, and various
units engaged in offshore construction. In addition, since 1977 I have
had the honor of being a member of NACOA.

The complexity of this topic of mine depends on how I pronounce it.
The industrial role, or the industrial role. Clearly, there is no one
definitive role for industry in the oceans area. Equally clearly, there
is no majority view among people in industry as to what the role or
those roles should be. Like all the other participants in the oceans
area, industry has a number of different roles it could and should play,
so my approach to the problem is to discuss the industrial role in
contrast to the roles of other elements.

The role of industry in the ocean area is mainly carried out by large
public companies, or by smaller service companies necessarily
functioning under contract to the big ones because of the amount of
capital involved. This is, of course, not strictly true in certain
segments of ocean activity such as the fishing business, which

encompasses numerous privately owned small companies and partnerships.
But with this exception and a few others, the business of ocean use can

largely be characterized as one requiring unusually large chunks of
capital and complex technology, with long lead times. For these
reasons, it is the playground, if you will, of large companies.

An idealized view of what industry ought to be doing offshore, and I
stress "idealized,” is simply this: We should be free to go after the
resources, we should be allowed to develop and market them at our pace
and in our way, thus simultaneously providing a fair return to our
shareholders and achieving a very necessary national objective. With
that said, now to the real world.

As you all know, about ten years ago the conflict generally in
resource development changed from being a relatively simple
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industry-versus~government proceeding and turned, instead, into a sort
of three-cornered battle. An oversimplified sketch of the situation
today is a triangle, where industry is the protagonist; the publiec,
whatever that means, is the antagonist; and the government sits
somewhere in between. The function of the industry is to get the job
done. The objective of the public is to block it in some cases, but
more often to modify it in accordance with some social goals; and the
function of government is to achieve compromise, presumably in the
national interest.

The problem with this model, obviously, is that it seldom works that
way. Government doesn't always demonstrate complete confidence in
industry's ability to get the job done, and neither the public nor
industry appear always to trust government's ability to act effectively
as the architect and negotiator of compromise. The result is that there
is a constant switching and commingling of roles. The triangle, if you
will, constantly reorients itself. Govermment and industry insist on
trying to do each other's jobs, which of course is what each of them is
least equipped to do, or at least to do well. Industry fumbles around
trying to act political, and -- just as bad —— government finds itself
taking on technical, and even worse, commercial feasibility decisions.

But whoever happens to be the protagonist at any particular point in
the proceedings is by definition the bad guy, since to have a
developmental bias today, whether you are industry or government, is to
be tainted and wvulnerable. Increasingly, the burden of proof is more on
the doer to show why than on the non—-doer to show why not.

Now, what is wrong with that? Let me drop back to some fundamentals.
As T understand it, the theory behind public participation is that the
creation of the third element in the triangle improves, vastly, the
probability of a balanced, fair result. This is simple bargaining
theory, which holds that the best possible deal for everyone concerned,
and the one most likely to endure, is achieved as a result of arm's
length negotlations between unrelated, independent parties, each of
which speaks with one voice and is of roughly equal strength.

The problem is that the entities in the seaward development process
are, first, not unrelated to each other; second, not unified within and
of themselves; and third, not of equal strength. The public elects most
of the government and owns most of the industry. Government regulates
industry in a myriad of different direct and indirect ways. Industry
employs a good proportion of the public. With all these mutual
interdependencies, how can the bargaining process ever be arm's length?

On the second point, only on rare occasions is any one of the three
parties in a position to speak with a single, authoritative voice. Each
accuses the other of creating delay and confusion through fragmentation
and inconsistency of position, when in fact all three are highly
fragmented.

Both industry and the public constantly bemoan the problems created
by overlapping laws and conflicting jurisdictions. Given the role of
the doer, industry would appear most likely to benefit from any
reorganization of the federal government designed to reduce the problem




19

of multi-stop permitting but, paradoxically, industry is not at all
unanimous that centralization of licensing authority is necessarily a
desirable reform. With the power to say “"yes" in one locus would come
the power to say "no," perhaps with no right of appeal.

The problem of fragmentation within industry itself is one that
deserves special attention here. Contrary to what Senator Kennedy and
the Justice Department would have you believe, there is competition
between and among large American corporations, and there are certain
industries, in particular the marine transportation industry, within
which one of the many problems is the proliferation of conflicting trade
associations.

Finally —— as I believe the public so often fails to recognize —-—
there is the fact that every major corporate decision usually represents
a trade-off between competing and conflicting internal considerations.
The popular myth is that large industrial entities are action-oriented
to the exclusion of any attention whatsoever to process. Generally,
this is not true.

Let me list just a few of the internal conflicts that the process of
corporate decision-making must attempt to accommodate. First, as I have
already pointed out, investments offshore generally require large chunks
of capital, and for most growth companies, capital is a scarce resource.
Hence, each investment project must compete in terms of rate of return
and strategic importance to the company with numerous other investment
projects. The more unpredictable a given project's future may be, the
higher the perceived risk, and therefore the higher must be the
projected rate of return. The longer the lead time involved in a given
project, the lower the present value of the income stream generated by
that project at a constant discount factor. This does not mean that
corporate management will necessarily confine its investments to short
pay-out proposals, since profit maximization must be viewed as a
long-term process. But it does mean that projects having long time
horizons are subject to particularly careful scrutiny.

Quite apart from the process of allocating capital within a given
budget, the process of defining the total funds available for internal
investment also involves a number of delicate trade-offs for management.
Competing for those same funds are the shareholders, many of whon want
higher dividends; the lenders, who want to minimize their risk;
customers, who want expanded services; employees, who want both growth
and security; and vendors, who want payment in the shortest possible
time. For most large corporations, furthermore, the shareholder group
itself is far from homogeneous. There are the widows and orphans who
want to maximize both the security of and the yield on their investment.
There are the high bracket folks who want minimum yield and maximum
capital appreciation. There may be political activists among the
shareholder group who are less interested in the company's economic
performance than they are in whether we are meeting certain social or
political responsibilities. And although this is not often articulated,
it is a fact that for any corporation an essential ingredient to
long-run profit maximization is the perception by the public that its
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behavior is socially responsible.

Finally, there is the conflict between what may be in the best
interests of today's shareholder versus what may benefit the shareholder
of tomorrow. The man who bought the stock five years ago at half of
today's price clearly has different desires and different interests than
the man who is in there buying it right now.

A1l of the above considerations have been part of the corporate
decision-making process since long before the recent interest in public
participation. Now, as you all well know, given recent initiatives from
the SEC, all U.S. public companies today are under intense pressure to
grant the public more participation in their internal affairs, all the
way up to thelr respective board rooms. Audit committees composed of
outside directors are now becoming as important as executive committees.
The SEC has proposed new regulations that would require a majority of
bona fide, outside directors on the full public company boards. The
point is that for a long time, various segments of the public have
already been participating in an important way in the corporate
decision—making process.

I think T have dealt adequately with fragmentation within both
government and industry, and with the resulting intermal checks and
balances within each. It is probably self-evident that the public is
also highly fragmented, so fragmented, in fact, as to defy anything but
a very broad definition.

Finally, in addition to being interrelated and fragmented, the
parties to seaward development are clearly not of equal strength in what
is essentially a political process. Industry is supposed to be the
doer, but by nature and by law, industry enters the political process
ill-equipped. Corporations are citizens but cannot vote and cannot make
political contributions. They can make only limited use of theilr
hire/fire and buy/sell power. They have the resources to finmance PR
programs designed to educate or persuade, but such expenditures may not
be tax deductible. Theilr only weapons, in fact, are the personal
financial resources of the officers and employees of the corporation,
acting either directly or, more recently, through political action
committees as well as the power of personal persuasion and reason.

We in industry must become more skilled in the use of these few
devices. Top management can no longer afford to be introverted. Active
and personal participation by chief executive officers in external
political affairs is becoming an increasingly important determinant of
corporate success. But for now, it 1s very definitely an uphill fight,
and one that is very frustrating.

The single biggest problem is that for industry to comfortably commit
massive amounts of capital, a key requirement is predictability. We
must be able to plan with some reasonable degree of confidence. By
definition, that which is primarily political is also largely
unpredictable. For example, who would have predicted that by now, early
in 1979, the total amount of money spent drilling for hydrocarbons in
the Baltimore Canyon has yet to match even the interest cost to date on
the signature bonuses paid at the original Lease Sale 407
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Every company in the ocean development industry has been burned,
directly or indirectly, by the unpredictability of political conflict in
the ocean program. At Zapata, unfortunately, we were no exception to
this rule. TFor example, guided by the rhetoric of Project Independence
and by the proposed leasing schedule which ensued therefrom, we
committed $150 million to the construction of four new semisubmersible
drilling rigs specifically designed for the East Coast. As it turned
out, those rigs were delivered to us long before they could be utilized
in the environment for which they were intended.

Additionally, on the strength of the program mandated by Congress in
the Merchant Marine Act of 1970 and with the promise of further
legislative initiatives, we sold a fleet of foreign flat tankers and
built a U.S. flag fleet. Cargo equity passed the Congress with wide
margins in 1974, only to be vetoed by the Administration. Three years
later it reemerged, this time supported by the Administration, but it
was defeated in the House by a wide margin. At some point in the
process of an escalating political controversy, industry tells itself
there has got to be a better way to make a buck. The energy area is a
case in point. The major oil companies have long been a significant
presence in the coal industry. More recently, they have diversified
into copper as well as other hard minerals and, in one case, all the way
to general merchandising. Despite the hedging, all of them continue to
budget significant amounts of capital to their traditional lines of
business. But one wonders for how long. '

One major independent cowpany, Ashland, recently announced its
decision for strategic reasons to sell all of its production and
exploration activities and to concentrate solely in the marketing and
refining areas. Another wuch smaller independent testified in recent
oversight hearings that offshore activity had become such a hassle that
it was seriously considering getting out -— an ironic twist, given that
the 0CS Lands Act Amendment was intended in part to promote wider
participation by smaller companies offshore.

Given the proliferation of checks and balances already built into
both its internal and its external life, industry necessarily questions
the need for expanded public participation in resource management,
whether onshore or offshore. But to be realistic, once the process has

expanded, how do you cut it back?
What other alternatives may be available to us? We can of course

live with what we have and lose ground internationally; but ultimately,
to lose ground internationally is also to lose 1t domestically. If we
must continue to operate within the triangle, it is obvious that new
legislation or legislative amendments designed to make the rules clearer
and facilitate the process of planning would be helpful to all three
entities. And in contemplating new legislation, envirommental interests
might be well advised to consider the possibility of a Proposition
13-type backlash. At some point in the cost spiral, the public and its
lawmakers may well decide that the cost of environmental protection has
begun to exceed the benefits, at which point, 1if history repeats itself,
they overreact. Believe it or not, industry would be as unhappy as
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anyone else to see that happen.

The final alternative, the unmentionable one which must be mentioned
is, of course, to eliminate the triangle, but to do so in the manner
already adopted by so many countries in both the fully developed and the
emerging world. You simply eliminate the distinction between government
and industry through full or at least partial natiomnalization of

industry. The conflict goes back to being a one-on-one situation, that
is, government versus the public.

Quite apart from being a terrifying concept philosophically, at least
to me, hard experience internationally shows that it might not
necessarily produce any economic or technological efficiencies. Some
would argue, however, that it would simplify the process of political
management. Whether this is necessarily in the public interest is
obviously a matter for public debate.

As a matter of fact, we may soon be the only country in the world of
any consequence which does not have a wholly owned or partially owned
national oil company, in an era where government-to—government dealing
in the oil business is becoming increasingly the rule. I only hope that
we can continue to live with and perhaps be proud of such a distinction.

In conclusion, I would like to share with you the nightmare that I
had last night. The scene is the Super Bowl. There are 55 seconds left
on the clock, and the team that I have money on is down by three points
and has the ball, first and ten at the fifty-yard line, no time-outs
remaining. My guys are in a huddle where the next three plays have just
been called, and about that time this huge lineman says, "Hey, wait a
minute. Let's have a little public participation in this deal. T don't
agree with the play selection; I think we ought to talk about it." From
there on, the rest of the dream consists of yellow flags and a ticking
clock.

GENERAL DISCUSSION

H. WILLIAM MENARD, Co-Chairman: I look around this audience, and I
see faces like Brackett Hersey, Russ Wayland, and Ned Broun. They have
been involved in this business for a long time. It is kind of
disturbing to think of the opportunities lost, or how things have
changed, or how the world changes. Just 25 years ago, when these
concerns began to crystalize, the problem was for the few people who
were enthusiasts to try to get the rest of the people to realize that
there were opportunities out there. There wasn't anybody against it, it
was just that most people didn't care. TFrom the two speakers presenting
different viewpoints on national needs and industrial problems, we find
that the real concern now is the complexity of our scciety. Moreover,
the same people who have been trying to push now see that the things
that they might have accomplished 25 years ago, if there had been
support for what they were trying to do, are being accomplished in other
countries and that the principal problem now is that we have very
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divergent views. They are all legitimate views, nobody is questioning
that. But it is because of this diversity of views that we now are in
our present state. I am reminded of Pogo: we have seen the enemy and
they are us. This is what the Forum is for —— for various viewpoints to
surface, for people to raise questions, for people to discuss what can
be done and present their viewpoints.

We now come to a time when we ask you to go to the microphones,
identify yourselves, and state your questions. In this context, there
was a lecture delivered by the Nobel Prize winning British physicist,
P.AM. Dirac, who was famous for many things, including inventing a new
way to do knitting when he was told there was only one way. He invented
purling when he was walking home. He was a man of remarkable genius,
but a very simple mind in many ways. He concluded his lecture, and
somebody got up to say, "Professor Dirac, I do not understand what you
mean by the equation you have written on the left side of the board,”
and sat down. There was a long silence, and Dirac looked at the
audience. There was a longer silence, and people began to get a little
nervous. The Chairman said, "Professor Dirac, would you care to address
that question?” And Dirac said calmly, “That was not a question; that
was a statement.”

Now, could we ask you to focus on questions and discussion, please?

EDWARD CANNON, United States Coast Guard: This is more in the nature
of a footnote to John Craven's very erudite interview. Constantin
Doxiadis, the modern Greek city planner, once coined the term
"ecestics,” or the science of human settlements, and he foresaw man, or
population concentrations, as advancing from a metropolis, to a
megalopolis, to a final point, the ecumenopolos. I don't think we are
ready for that, just as we have not been ready in our various public
policy deliberations to define composite terms such as ocean policy or
perhaps coastal zone management. But I think what we are ready for is
closer functional descriptions.

John, your vision -- which you may call aquapolis and we might call
transopolis or oceanopolis —- has brought us a little closer to reality
in terms of functional application. Transportation has been a vitally
overlooked element in all of our various deliberations of economic
policy.

The other philosophical side of this is, I think, that too often as
we go about the process of identifying and programming our resources, we
do it for political visibility and immediacy. Rarely do we program our
resources, money, and people with socioeconomic vision and imagination.
I think that your perceptions have brought us a little bit closer to
that vision. Thank you.

MENARD: That was in fact a statement and not a question, but it is
within the context of the Forum. Is there another brief statement, or a
lengthy question?

S.B. GOSWAMI, M.D.: TIs this program supported by and representing
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the big corporations or the public?
MENARD: Well, Johmn, I think you should address that.

JOHN P. CRAVEN: I was fired from Standard 0il of California in 1947,
and I have not been associated with it since that time. I served on the
Nixon committee to look at the Santa Barbara oil spill, and T was almost
ruled off the committee because of my prior association with the oil
companies. To that extent, all of us have at one time or another in our
lives been associated with a corporation. Indeed, it is the very nature
of our society that we have depended upon the corporation for social
innovations. And indeed, this is the debate which has been raised. It
is the debate with which we are very much concerned on a national level.

As we look at other nations like Japan, which operates as a corporate
state, many of us are disturbed by the fact that this corporate state is
incompatible with our own notions of what a society ought to be. We are
disturbed by the fact that this corporate state is doing the things that
we think that our society ought to be doing. This is our dilemma. We
are not, any of us, representing the notion that what is good for the
corporation is good for America, but we are looking for solutions that
are good for America in terms of the kind of society that we have
postulated for ourselves. We are frustrated because we don't seem to be
able to accomplish this.

The best way I can respond to your question is: No, we don't
represent the corporations, but we are frustrated when we see that the
corporation in the U.S. is less able to carry out its limited, albeit
important, role in society.

GOSWAMI: But why do we have to look toward Japan? Why don't you
double up our own programs or models?

CRAVEN: Oh, I don't look at Japan. I do look to the U.S. But let
me give one brief, frustrating example that appeared on the screen.
This was the development of the SSP ferry, the semisubmersible platform
ferry. This concept was a development of civilian scientists in the
United States Navy, who saw that this was a new breakthrough in
transportation by sea. This development was published in the public
record, and the State of Hawaii, where I live, thought it was a
wonderful concept to implement in terms of a ferry system between our
Hawaiian Islands. So the Department of Transportation of the State of
Hawaii went to American private industry and asked them to bid on the
construction of a semisubmersible platform ferry between the islands.

No private industry in the United States responded, and the reason is
that many of them felt that the total set of regulations that we have
imposed in this society were such that the SSP would never pass Coast
Guard standards or specifications, or get through the environmental and
regulatory hurdle that is required for inmovation in our society. At
the same time, there were some visitors from Japan who came to Hawaii
and who sat down with us and looked at the SSP. They asked for and
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received the master's thesis that was done at the University of Hawaii;
they received the public information that was published by the Defense
Department with respect to this; they did a free study for the State of
Hawaii on what kind of an interisland ferry system we could have if we
could get anybody in the United States to build it. And they carried
this back to Japan, where they instituted their own interisland ferry
system.

Now, it is both fortunate and unfortunate that we can't buy the
Japanese ferry system, because the Jones Act forbids us to do so. It is
fortunate because we don't want to look to Japan; we would like to have
our own semisubmersible platform ferry. But the frustration to me and
many others is that we won't get the American ferry either, because
something about our total process is such that it has stopped,
absolutely stopped cold, innovation in the ocean. There is always a
good excuse why they can't do it. The net result is that we have no
semisubmersible platform ferries in the United States, we have no
hydrofoils in the United States, we have, effectively, no surface effect
craft in the United States. Almost all of the innovations in ocean
technology which are environmentally sound and of benefit to the public
do not appear on our shores. I don't want to rectify this by changing
our form of government or our society; I want to rectify it by getting
the public to be angry. I want you to be angry over the fact that we
don't have the benefit of modern ocean technology for the people of the
United States.

GOSWAMI: But then you haven't really educated the public or informed
the public.

MICHAEL R. NAESS: As I understood your initial comment, it was based
on the list of supporters of this program, and in fact roughly 50
percent of the entities on that list are corporations. I would also
point out the other 50 percent of the supporters on the list are
agencies of the government. But I will speak to the corporation side of
it. :
Corporations have different ways of expressing their point of view in
trying to communicate with the public. I think I made it clear in my

talk that I believe we have got to do more of this, to find better ways
of communicating with the public, however handicapped industry may be in

that respect. Some people take out full-page ads in the Wall Street
Journal. My particular problem with that approach is that most of the

public doesn't read that stuff, and that it doesn't provide a mechanism

for feedback. I particularly think this kind of program is valuable
because —— at least for a short period of time —- you have no choice but
to listen to me. You may not agree with me, but you have to listen.

And second, once I have said what I am going to say, you can speak back.
That to me is a lot better than the Wall Street Journal. Industrial
corporations are all trying to find a better way of communicating and
understanding the public's position, as well as the government's
position.
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MENARD: Let me speak for a moment on the position of the National
Academy of Sciences on this. If the National Academy of Sciences cannot
maintain a reputation for neutrality and credibility and the highest
quality of individual participation in its activities, then it has lost.
Therefore the Academy really devotes an enormous amount of time and
effort in trying to ensure that people who come before you are
presenting a range of views. That is one thing we have learned the hard
way, that you can get a group of scientists with impeccable reputations
to talk about an issue, and in fact they all have exactly the same
background and viewpoints. So over the years it has been established
that we have to seek a range of viewpoints in order to be presenting a
fair range of national opinion. We must have different people talking,
and you are all here to talk.

So to the extent that it is humanly possible for an organization that
values its reputation above all things to produce a program in which

that reputation will emerge unscathed, that is what the Academy is up
to.

P.V. TAWARI, Mitre Corporation: Mr. Craven talked about high-density
city core offshore sites that might solve environmental problems. If
you have these concentrations, are you actually alleviating
environmental problems?

CRAVEN: It is difficult to answer that question without saying, in a

sense, "Trust us.” But the answer is that in studying this concept we
placed a very, very high priority on environmental effects, and the
conclusion that we came to is that wherever man is, he must blend with
his environment. And therefore he must blend either with the land, the
atmosphere, or the sea.

We asked ourselves: Which environment is it easiest to blend with?
Our conclusion —— which I think is subject to challenge, but I would
like to see it debated because it is a conclusion which is generally at
variance with the public perception —— is that it is easier to blend
with the sea environment than it is with the land environment.

There are several aspects of this. Just imagine, for example, the
effect on the landscape if a 200,000 ton truck were to drive down
Constitution Avenue. First, it probably wouldn't make it wore than 10
or 15 yards before it would plow up the road irretrievably. At the same
time, a 200,000 ton ship which moves through the ocean environment
creates a wake which persists for perhaps half an hour. There are many
such comparisons.

This is not to say, as people often impute to us, that we are
proposing that the ocean can be treated as an enviromment which is
nonpollutable. That is not the case. But if one examines what one has
to do to blend with the ocean environmment in such a way that the effects
on the ocean are localized, as contrasted to what one would have to do
on the land or in the atmosphere to make the effects localized, one
discovers that the ocean effects are much easier to handle.

Let me give you one example of the frustration that we feel. There
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has been a great deal of discussion about ocean disposal of sewage.
There are many of us who have studied the problem with a great deal of
care and understanding, and believe that the most acceptable way to
dispose of sewage in an ocean environment is to discharge it into the
ocean essentially with only modest primary treatment. There is good
argument why this is environmentally superior to treating sewage and
putting it in the ocean, mainly because the ecosystem likes raw
fertilizer and not treated fertilizer. However, our society has decided
that we should put fresh water into the ocean, and substitutes thereby
land based plants, secondary and tertiary sewage plants. Anyone who has
driven by a sewage treatment plant can smell it two or three miles away.
No consideration has been given to the amount of real estate which has
been filled up by a treatment plant whose primary purpose is to treat
sewage. We perceive that the ocean can take nearly primary sewage in a
beneficial way, and that therefore as we move high density societies
onto the ocean, we can discharge that sewage effluent, properly treated
in a concentrated way, into the ocean in an envirommentally sound way,
the net effect of which is to improve the primary productivity of the
ocean, as contrasted to handling the same problem on land, where we now
spend a great deal of energy in order to treat sewage to produce an
effluent which is really unacceptable.
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PUBLIC INTEREST AND PARTICIPATION:
THEORY AND PRACTICE

Oliver Brooks

Consultant and Chairman

Maritime Transportation Research
Board Ad Hoc Committee on the Impact
of Maritime Services on Local
Populations

ﬁespite the legitimate questions that have been raised here ——- both

explicitly and implicitly -- I remain frankly and unabashedly a
protagonist of public participation. I will confess that I am fully
aware of its potential vagaries and of the problems that can arise from
it. But on balance, I would argue that it has a great deal to offer.

Let me very quickly give you a sense of where I come from, because
obviously it is important here to establish some framework for one's
point of view. I come, first of all, as chairman of a panel of the
Maritime Transportation Research Board, which is a piece of the National
Research Council and the National Academy of Sciences. The panel's
charge was to analyze the local impacts stemming from maritime-related
facilities and services. In the course of our enterprise we took a look
at two of the four illustrative cases that are to be studied in this
Forum. Our final report makes a strong case for public participation —-
early, energetic, and eclectic.

Second, I have served as the lead person on a number of substantial
urban real estate developments that were accompanied by all of the
complex preliminaries that are a way of life today: envirommental
impact statements, zoning hearings, citizens' advisory committees,
uncounted neighborhood meetings, interest subsidy arrangements and
- mortgage guarantees from the Department of Housing and Urban
Development, and almost inevitably, a harrowing time schedule.

Third, several years ago I served as the chairman of the key citizens
group in what in its time was the most widely publicized environmental
battle in my home state.

In short, I have been on all sides of the table, and in the process I
have been deeply involved in development efforts that have had a large
measure of public participation.

I am always troubled by the use of the term "public part1c1pat10n,'
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because often people attempt to equate public participation with public
interest. There are many organizations in this country which call
themselves "public interest organizations.” I am troubled with the fact
that it is a term which is used relatively loosely and sometimes with
precarious justification. There is an important distinction to be made:
public participation is not, with any certainty, synonymous with the
public interest.

Some observers have suggested that public participation should be
argued for as orderly, equitable, and invigorated democratic process. I
tend to shy away from that sort of rationale on at least two counts.
First, it may be premised too much on the town meeting principle. While
that imagery may still be attractive, its broad applicability in a
nation of more than 200 million people is certainly arguable. Secondly,
public participation is vulnerable to the same distortions of democratic
equity as almost anything else we attempt to manage in our enormously
complex society. We should not attempt to claim for it a measure of
infallibility that it does not deserve.

I would argue, to the contrary, that public participation must be
justified primarily on the basis of what it can potentially contribute
to the planning and development process —— to its substance, its timing,
the level of public understanding that is associated with it, and its

. impacts, both real and imagined. TFurther, I would argue that public
participation must be evaluated on its ability to contribute
constructively to the process of mitigation and compensation,
particularly in instances where physical development for economic gains
conflicts with other uses such as recreation, open space, or residential
amenities or when it imposes a negative environment on parties not
formally associated with the development process.

It is my belief -- and it is a belief that I think was shared by most
of the members of my panel -- that public participation can in fact be
justified on these grounds in a great many instances. Most often, the
problems that do emerge are problems of balancing legitimate objectives
that conflict because of finite resources rather than because of
anyone's malevolent purpose.

There are certainly countless instances in which the lack of this
generalized effort called public participation has created a backwash of
suspicion, rancor, and obstructive legal actiomns. To the extent that
there is a legitimate debate about public participation —-- and based on
the review comments that I received in advance of the release of our
report, I can assure you there is one —— it should focus, it seems to
me, on the process of decision-making rather than on the specific
decisions that result.

We have to recognize the fact that many maritime-related developments
are certain to be intrinsically damaging to one group or another of
neighbors or other interested parties. Public forums or candid dialogue
cannot alone be expected to liquidate these damages. What they can do,
it seems to me, is to place compensation or side payment or special
ad justments at the core of the discussion, thus looking toward an
improved decision process.
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Yet having made this point, one must recognize the self-evident
problems that are associated with the public participatory process.
Tersh Boasberg, a Washington attorney, in a recent paper dome for the
National Scierice Foundation put it in these terms: "As a concept,
participation is necessary to invigorate democratic government, but as a
procedure it may encumber the decision-making process of the state.
Granting govermment's right to rule, it may also limit its ability to
rule efficiently. The importance of an enlightened public and a clearer
articulation of diverse social values that emerge from participation
must be weighed against the real necessity of efficiency in the
decision-making process. Thus, there remains a persistent tension
between the ideal of democracy and the pragmatic reality of it.”

This thinking process 1s not a new one in the context of 1979. For
two decades or more —— and Mr. Naess certainly referred to this —- at
both the legislative and the executive level we have been grappling with
difficult issues that have become more and more apparent. One of these
is interminable deadlocks or unreasonable delays. One of the basic
approaches in some of our public participation efforts has been an
effort to avoid some of these problems.

I suppose I ought to review very briefly some of the recent past
history of public participation. In the sixties, it was a factor in the
Model Cities Program and in the Economic Opportunity Program, which
carried bumper stickers with slogans like "Maximum Feasible
Participation” or "Neighborhood Self-Determination.™ The results, at
best, were mixed.

In the early seventies we saw the Corps of Engineers launching a
major effort to upgrade the opportunities for public input in its
programs. A pamphlet called "Citizen Involvement in the Corps of
Engineers Planning Process" emerged, as well as a fishbowl planning
effort in Seattle that received considerable attention. Manifestly, two
of the functions were public relations and information in the sense of
establishing the validity of the Corps of Engineers' role. But perhaps
the most important thing that the Corps attempted to emphasize with this
effort was public participation as a device for conflict resolution.

By the seventies, most of the major planning-related legislation that
emerged from the Congress —— the Federal Water Pollution Control Act,
the Coastal Zone Management Act, the National Environmental Policy Act,
and many others —-— included solid language on the necessity of public
participation in the planning and development process.

The Community Development Block Grant Program, representing as it did
an effort to downplay the federal categorical programs and to give some
sense of self-determination back to the local communities, contributed
further to this trend.

More recently, we have seen the emergence of the Science for Citizens
Programs of the National Science Foundation, an effort on a modest scale
to provide public funding to assist nonprofit organizations to develop
their own technical skills and understanding in deallng with complex
public policy issues.

In the past two sessions of the United States Senate, we have seen
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Senators Kennedy and Mathias pushing a bill to provide modest funding
for nonprofit corporations as a direct encouragement to their
participation in the federal govermmental decision-making process at the
agency level. The lesson of this brief history is clear: Public
participation in this country has been put to serious test for the last
two decades at least.

It is against this background and within a framework of illustrative
cases, some of which are summarized in our final report, that the
Maritime Transportation Research Board panel considered the present
state of the art of public participation and its relation to onshore
development requirements of the maritime community.

At the outset we concluded, with some chagrin, that the issues
involved are much softer and lumpier than the issues with which the
National Academy of Sciences is normally confronted. They are not ones
which lend themselves to a neat compilation of empirical data and an
equally neat conversion of that data into a set of widely applicable
recommendations. We were struck by the fact that sectional differences
of a political and cultural nature in many instances had a profound
effect upon the type of public participation that evolved or was
possible. Nevertheless, we felt that public participation, even if not
precisely defined, should be part of the development process.

One of our key recommendations argued for what we call a
"participation audit.” The participation audit, as we see it, should be
a quid pro quo prior to the time that an application for a permit or
license is accepted by the appropriate governmental agency. The basic
thrust of the audit is to determine whether an applicant has reasonably
attempted to involve impacted and affected citizens and constituencies,
and also relevant local, state, and federal agencies, in the
predevelopment planning process. It attempts to make the participatory
process a forethought rather than an afterthought, which it often has
been.

This recommendation presupposes the strengthening of the so-called
lead agency concept, which is already well-tested at the federal level.
It is thus contingent upon avoidance of interagency squabbles and
ambiguities that have sometimes unnecessarily retarded the designation
of a specific lead agency, and it is dependent upon a high level of
creativity and flexibility on the part of the reviewing personnel of the
lead agency.

To those who would protest that a participation audit would be just
another large shoal in an already reef-strewn development ocean, we
would argue to the contrary. There are simply too many instances in
which public participation has been too little and too late, and the
result has been long delays and even aborting of worthwhile projects.
Our emphasis is on the pre-permitting stage, hopefully a time for
identifying and resolving potential conflicts and developing mutually
acceptable alternatives before the key actors are entrenched into
positions from which they cannot retreat.

We went on in our panel report to argue for special attention to the
problem of maritime facilties that are specifically charged with the
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handling of hazardous materials, urging that there should be an absolute
requirement that a broadly based citizens' committee be involved at
every step of the way as a precondition to the permit application.

Parenthetically, I am struck by the fact that in my own adopted town
of Boston in the late 1960s, the first LNG handling facility in the
country was built in the core of the most densely populated 10-mile
square in the entire New England region. The job was done remarkably
quietly, with little civie flak accompanying it. I doubt whether that
could or should happen today.

Now, quickly, let me suggest that having attempted to make any case
for public participation, there are a number of questions which need to
be asked. Time will force me to leave these issues in the form of
questions rather than hazarding some correlative answers.

First of all, if we don't have public participation, how do we deal
with the multiplicity of citizen groups that now exist in this country
who are seeking a rationale for their own individual participations in
governmental decisions? Just to give you some sense of what is out
there —— and this is drawn from a recent book that was edited by
Professor Stuart Langton of Tufts University —- there are 8,000
neighborhood organizations in the country; there are 10,000 block
associations in New York City alone; there are more than 100 national
public interest organizations with Washington offices; there are 400
consumer groups nationwide; there are 350 environmental action
organizations. The Office of Neighborhood Voluntary Associations and
Consumer Affairs at the Department of Housing and Urban Development
recently issued a report which indicated that there are 15,000
organizations which qualify under its particular rating system. This is
a source of political and civic energy looking for constructive
contributions to make. We cannot turn our backs on a resource with this
enormous potential. If we do so, we do it at our own peril ~- a peril
that is not easy to gainsay.

The second question is: How can we build into the public
participatory process a form of political management that makes some
sense? When I use the term "political management,” I do not use it in a
way that is intended to suggest omniscient manipulation, but rather to
point toward efficient use of significant human resources.

Third, how can we find creative ways to build in the sense of
technical competence and understanding that is often necessary with
respect to these specific development issues?

Fourth, how do we really deal with the problem of what I would refer
to as the transaction costs of public participation? How much of this
is a cost that i1s legitimately chargeable to the development and
chargeable, therefore, to the initiating agency that is carrying forward
the development?

Finally, what can we do about the special problem of maritime-related
facilities for the handling of hazardous substances? 1In this case the
perils that are imagined are perhaps potentially almost as threatening
as the perils that are real. How do we deal with this problem with some
sense of equity that still recognizes the profound national needs that
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underlie the proposal of such facilities?

That, in essence, is the problem that we have before us, and
hopefully we may have a chance during this Forum to discuss it more
thoughtfully.
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PUBLIC PARTICIPATION AND THE COURTS

E. Edward Bruce
Attorney at Law
Covington & Burling

In accordance with the full disclosure rules that we have been enjoined
to follow, I should tell you that my practice in large part over the
last several years has been on behalf of what can be called the offshore
o0il industry, in connection with a number of cases involving offshore
0il and gas development in such areas as the Gulf of Alaska, the Tanner
Banks off Southern California, the Baltimore Canyon, and most recently,
the Georges Bank.

In one sense I will disagree with some of the general points that Mr.
Brooks made, but in another sense I agree with him. Specifically, I
want to advocate that there be the most limited form of citizen
participation in policy-making after the policy has been decided within
the appropriate branch of the government, executive or administrative,
where jurisdiction is committed by statute. I am very skeptical about
the role that the courts play in the evolution of policy in suits
normally prompted by the complaints of so-called citizen or public
interest groups.

I would 1like to begin by quoting a passage from a recent opinion
which might be typical of the views of a court that has to speak to the
complex issues that are put before it in such a case, but is unusually
candid. The judge said the following:

The Court has before it questions of the highest importance, the
greatest complexity and highest urgency. They arise as a result
of high legislative purpose, low bureaucratic bungling, and
present inherent difficulty in judicial determination. 1In other
words, for the high purpose of improving and maintaining
felicitous conditions in the coastal areas of the United States,
the Congress has undertaken a legislative solution, the
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application of which is so complex as to make the matter almost
wholly unmanageable. 1In the course of the legislative process
there obviously came into conflict many competing interests which,
in typical fashion, the Congress sought to accommodate, only to
create thereby a morass of problems between the private sector,
the public sector, the federal bureaucracy, the state legislature,
the state bureaucracy, and all of the administrative agencies
appurtenant thereto. In whatever technical form the questions and
issues are here presented, they resolve themselves into the
familiar situation in which a court must sit in some form of
judicial review of administrative action -- and it isn't easy.

Given the focus of this Academy Forum, it is of more than casual
interest that these words were uttered by Judge Kelleher in passing upon
the first judicial attack on NOAA's approval of a coastal zone
management program.

Not every judge has been as reluctant as Judge Kelleher was to embark
upon a policy-making function in the offshore or coastal area cases.

For example, in the Baltimore Canyon case, Judge Weinstein, the trial
judge, not prompted by the invitation of any of the parties, decided
that it would be a good idea for the govermment to lay out hyvpothetical
pipeline routes to bring offshore oil to shore, even before there had
been any exploration to give us data to tell us where the oil was, if it
was there at all. Judge Weinstein's initiative in this regard was
soundly and decisively rejected by the Second Circuit, who declared that
he had allowed "his views regarding the substance of the Secretary's
proposal to becloud his understanding of his reviewing function, leading
to his unfortunate characterization of the Secretary's motives, his
substitution of testimony received for that considered by the Secretary,
and his adoption, sua sponte, of grounds for inadequacy that were not
suggested by the parties.”

These portions of Judge Kelleher's opinion, and of the Second
Circuit's opinion in the Baltimore Canyon case, suggest that coastal and
ocean policy issues raise extraordinary problems for the court. 1In
seeking explanation for this phenomenon, I resort to a premise that I
think the case studies of the Forum will document —— that these coastal
and ocean policy cases raise complex issues, involving competing values
that are very difficult for the courts or anyome else to sort out.

T will also posit that Congress has been, and congenitally may be,
unable to provide significant guidance as to how these conflicting
values are to be resolved. Take the case of the recently enacted OCS
Lands Act Amendments. In the initial sections to that act, the Congress
articulated its purpose of making oil and natural gas resources in the
0CS available to weet the nation's energy needs as rapidly as possible
and, among further goals, balancing orderly energy resource development
with the protection of human marine and coastal environments. Now, that
is a very worthy goal, but how is it to be accomplished? The clients
that I represent hold the view, supported by evidence, that there really
isn't much of a conflict between offshore development and other possibly
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impacted interests. People who bring litigation to test the Secretary's
leasing program hold a contrary view. They think that the Gulf of
Mexico experience simply isn't applicable to their part of the country.

Now, I am not going to try to debate the merits of that question.

But let's assume —-- just arguendo, as lawyers say —— that there may be a
conflict at least of some order. There are ways that conflict can be
"minimized or eliminated,"” another direction Congress has given us in
the 0CS Lands Act. On the other hand, you could say no offshore oil
development. That will eliminate a conflict. At the other extreme, you
could say development full speed ahead, never mind anything else. That
is another way to eliminate a conflict. And in between these extremes
there is almost an infinite variety of measures that can be decided upon
to mitigate or minimize conflicts between offshore oil development and
other interests.

The question is: Where should the balance be struck? Should it be
struck on the basis of the need for more oil, because of our growing
dependence on increasingly insecure sources? Or should it be struck on
the basis of weight attributed to other interests? Initially, this
balance will be struck by the Secretary of the Interior and his staff,
as affected by the views of the Secretary of Commerce with respect to
her fishery jurisdiction and coastal zone management jurisdiction and
the views of the Secretary of Energy in connection with his responsi-
bilities.

Now, that executive balancing process -— I not only concede, but I
stress —— is very properly the subject of the most intense citizen
participation. State officials, industry representatives, consumer
advocates, environmentalists, fishermen, and what have you, should and
do play a very important role in apprising those decision-makers of the
relevant facts and advancing arguments as to their interest in how this
balance should be struck.

The views of these people are heard, but there is no one who is going
to say that every one of those interests will be satisfied after that
balance is struck by the Secretary of the Interior. And given the very
liberalized rules of what lawyers call standing —— that is, the
allowance to bring a lawsuit these days —— it is almost inevitable that
one or more segments of the public, whatever that is, will resort to a
court to obtain a rebalancing of the interests that is more in keeping
with their own point of view and their own interests.

It is at that point that the issue I am addressing arises. It is
then that the courts are asked to come in and speak to the substance of
the policy questions that have already been decided in the executive or
administrative branch.

Now, let me put to one side at the outset the easy cases, the cases
where an administrative or executive officer has simply ignored, refused
to follow, the commands of a statute. If an agency proceeds to develop
a major federal program without the environmental analysis required by
NEPA, then the courts do no policy-making in enforcing NEPA to the
extent of requiring an environmental impact statement. -

It is rare, however, that the issues are this clear cut. Except for
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relatively unusual situations, the issues of agency compliance in the
regulatory cases that I am speaking of normally involve the issue of
whether the decision-maker has gone far enough or has moved fast enough
to respond to the congressional purpose in the statute that the
plaintiff is relying upon.

It is here where T think the courts ought to be most reluctant to
move in the area of adjudicating claims. I hold these views for a
variety of reasons.

In the first place, the judicial system seems to operate at its worst
when it asks itself the question: How much is enough? We have had
Section 2 of the Sherman Act, which condemns monopolies, for about 100
years. In that 100 years the courts still haven't really given a very
good answer to the question of how much market power constitutes a
monopoly, short of the obvious case of 100 percent. In the
constitutional area, the general evolution of the one-man one~vote
principle for reapportioning state legislatures towards almost an
absolute requirement of perfect apportiomment illustrates the point in a
different context.

Now, the reason I think the courts have such difficulty with these
balancing or quantitative cases is that they are obliged both by
tradition and, in this country, by the role that the Constitution gives
them, to explain their decisions in accordance with a generally
applicable principle, what Professor Wechsler, a noted constitutional
scholar, has referred to as a "neutral principle.” Judges can do this
with varying degrees of success in normal judicial cases by deciding
which of several competing principles decides a particular case.

In the First Amendment area, for example, once a court decides that
the utterance is "speech"” within the meaning of the First Amendment, it
will not thereafter normally weigh the substance of the government's
interest in suppressing that speech or abridging that speech to decide
the case. Having decided the matter is speech, the primacy of the First
Amendment controls; the case is decided.

I submit it is impossible for a judge to address the kind of policy
issue that T am talking about here in those terms. Congress, for
example, has identified both accelerated OCS oil and gas production and
the protection of fisheries and other interests as being important, but
it hasn't told us in any clear language which of those, if any, are of
primary or supervening importance. Certainly nothing like the primacy
of the First Amendment can be attributed to either one of them.

Thus, ultimate decislons in thes