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The Committee on Education and the Workforce, to whom was
referred the bill (H.R. 3120) to ban anticompetitive terms in facility
and insurance contracts that limit access to higher quality, lower
cost care, having considered the same, reports favorably thereon
with an amendment and recommends that the bill as amended do
pass.

The amendment is as follows:

Strike all after the enacting clause and insert the following:

SECTION 1. SHORT TITLE.
This Act may be cited as the “Healthy Competition for Better Care Act”.

SEC. 2. BANNING ANTICOMPETITIVE TERMS IN FACILITY AND INSURANCE CONTRACTS THAT

LIMIT ACCESS TO HIGHER QUALITY, LOWER COST CARE.

(a) IN GENERAL.—

(1) PHSA.—Section 2799A-9 of the Public Health Service Act (42 U.S.C.
300gg-119) is amended by adding at the end the following:

“(b) PROTECTING HEALTH PLANS NETWORK DESIGN FLEXIBILITY.—

“(1) IN GENERAL.—A group health plan or a health insurance issuer offering

group or individual health insurance coverage shall not enter into an agreement

with a provider, network or association of providers, or other service provider

offering access to a network of service providers if such agreement, directly or

indirectly—

“(A) restricts the group health plan or health insurance issuer from—

“(i) directing or steering enrollees to other health care providers; or

“(i1) offering incentives to encourage enrollees to utilize specific

health care providers;
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“(B) requires the group health plan or health insurance issuer to enter
into any additional contract with an affiliate of the provider as a condition
of entering into a contract with such provider;

“(C) requires the group health plan or health insurance issuer to agree
to payment rates or other terms for any affiliate not party to the contract
of the provider involved; or

“(D) restricts other group health plans or health insurance issuers not
party to the contract, from paying a lower rate for items or services than
the contracting plan or issuer pays for such items or services.

“(2) ADDITIONAL REQUIREMENT FOR SELF-INSURED PLANS.—A self-insured
group health plan shall not enter into an agreement with a provider, network
or association of providers, third-party administrator, or other service provider
offering access to a network of providers if such agreement directly or indirectly
requires the group health plan to certify, attest, or otherwise confirm in writing
that the group health plan is bound by restrictive contracting terms between
the service provider and a third-party administrator that the group health plan
is not party to, without a disclosure that such terms exist.

“(3) EXCEPTION FOR CERTAIN GROUP MODEL ISSUERS.—Paragraph (1)(A) shall
not apply to a group health plan or health insurance issuer offering group or
individual health insurance coverage with respect to—

“(A) a health maintenance organization (as defined in section 2791(b)(3)),
if such health maintenance organization operates primarily through exclu-
sive contracts with multi-specialty physician groups, nor to any arrange-
ment between such a health maintenance organization and its affiliates; or

“(B) a value-based network arrangement, such as an exclusive provider
network, accountable care organization or other alternative payment model,
center of excellence, a provider sponsored health insurance issuer that oper-
ates primarily through aligned multi-specialty physician group practices or
integrated health systems, or such other similar network arrangements as
determined by the Secretary through rulemaking.

“(4) ATTESTATION.—A group health plan or health insurance issuer offering
group or individual health insurance coverage shall annually submit to, as ap-
plicable, the applicable authority described in section 2723 or the Secretary of
Labor, an attestation that such plan or issuer is in compliance with the require-
ments of this subsection.

“(c) MAINTENANCE OF EXISTING HIPAA, GINA, AND ADA PROTECTIONS.—Nothing
in this section shall modify, reduce, or eliminate the existing privacy protections and
standards provided by reason of State and Federal law, including the requirements
?f parts 160 and 164 of title 45, Code of Federal Regulations (or any successor regu-
ations).

“(d) REGULATIONS.—The Secretary, in consultation with the Secretary of Labor
and the Secretary of the Treasury, not later than 1 year after the date of enactment
of this section, shall promulgate regulations to carry out this section.

“(e) RULE OF CONSTRUCTION.—Nothing in this section shall be construed to limit
network design or cost or quality initiatives by a group health plan or health insur-
ance issuer, including accountable care organizations, exclusive provider organiza-
tions, networks that tier providers by cost or quality or steer enrollees to centers
of excellence, or other pay-for-performance programs.

“(f) CLARIFICATION WITH RESPECT TO ANTITRUST LAWS.—Compliance with this
section does not constitute compliance with the antitrust laws, as defined in sub-
section (a) of the first section of the Clayton Act (15 U.S.C. 12(a)).”.

(2) EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974.—

(A) IN GENERAL.—Section 724 of the Employee Retirement Income Secu-
rity Act of 1974 (29 U.S.C. 1185m) is amended—

(i) in the header, by striking “BY REMOVING” and all that follows
through “INFORMATION” and inserting “; PROHIBITION ON ANTI-
COMPETITIVE AGREEMENTS”;

(i1) in subsection (a)(4), in the first sentence, by striking “section” and
inserting “subsection”; and

(iii) by adding at the end the following:

“(b) PROTECTING HEALTH PLANS NETWORK DESIGN FLEXIBILITY.—

“(1) IN GENERAL.—A group health plan or a health insurance issuer offering
group health insurance coverage may not enter into an agreement with a cov-
ered entity (as defined in paragraph (3)) if such agreement, directly or indi-
rectly—

“(A) restricts (including by operation of any agreement in effect between
such covered entity and another covered entity) the group health plan
(whether self-insured or fully-insured) or health insurance issuer from—
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“(i) directing or steering participants or beneficiaries to other health
care providers who are not subject to such agreement; or

“(i1) offering incentives to encourage participants or beneficiaries to
utilize specific health care providers;

“(B) requires the group health plan or health insurance issuer to enter
into any additional agreement with an affiliate of the covered entity;

“(C) requires the group health plan or health insurance issuer to agree
to payment rates or other terms for any affiliate of the covered entity not
party to the agreement; or

“(D) restricts other group health plans or health insurance issuers not
party to the agreement from paying a lower rate for items or services than
the plan or issuer involved in the agreement pays for such items or serv-
ices.

“(2) EXCEPTIONS FOR CERTAIN PROVIDER GROUP AND VALUE-BASED NETWORK
DESIGNS.—Paragraph (1)(A) shall not apply to a group health plan or health in-
surance issuer offering group health insurance coverage with respect to—

“(A) a health maintenance organization (as defined in section 733(b)(3)),
if such health maintenance organization operates primarily through exclu-
sive contracts with multi-specialty physician groups, nor to any arrange-
ment between such a health maintenance organization and its affiliates; or

“(B) a value-based network arrangement, such as an exclusive provider
network, accountable care organization, center of excellence, a provider
sponsored health insurance issuer that operates primarily through aligned
multi-specialty physician group practices or integrated health systems, or
such other similar network arrangements as determined by the Secretary
through guidance or rulemaking.

“(3) COVERED ENTITY DEFINED.—For purposes of this subsection, the term
‘covered entity’ means a health care provider, network or association of pro-
viders, third-party administrator, or other service provider offering access to a
network of providers.

“(4) STATE GRANDFATHERING OPTION.—An applicable State authority may
make a determination that the prohibitions under paragraph (1)(A) (relating to
conditions that would direct or steer enrollees to, or offer incentives to encour-
age enrollees to use, other health care providers) will not apply in the State
with respect to any specified agreement executed on June 19, 2019, and any
agreements related to such specified agreement executed on or before December
31, 2020, for a maximum length of nonapplicability of up to 10 years from the
date of execution of the contract if the applicable State authority determines
that the contract is unlikely to significantly lessen competition. With respect to
a specified agreement for which an applicable State authority has made a deter-
mination under the preceding sentence, an applicable State authority may de-
termine whether renewal of the contract, within the applicable 10-year period,
is allowed.

“(5) RULE OF CONSTRUCTION.—Except as provided in paragraph (1), nothing
in this subsection shall be construed to limit network design or cost or quality
initiatives by a group health plan or health insurance issuer, including account-
able care organizations, exclusive provider organizations, networks that tier
providers by cost or quality or steer enrollees to centers of excellence, or other
pay-for-performance programs.”.

(B) REGULATIONS.—Not later than 1 year after the date of the enactment
of this Act, the Secretary of Labor, in consultation with the Secretary of
Health and Human Services and the Secretary of the Treasury, shall pro-
mulgate regulations to carry out the amendments made by this paragraph.

(C) CLERICAL AMENDMENT.—The table of contents in section 1 of such Act
is amended, in the entry relating to section 724, by amending such entry
to read as follows:

“Sec. 724. Increasing transparency; prohibition on anticompetitive agreements.”.

(3) IRC.—Section 9824 of the Internal Revenue Code of 1986 is amended by
adding at the end the following:
“(b) PROTECTING HEALTH PLANS NETWORK DESIGN FLEXIBILITY.—
“(1) IN GENERAL.—A group health plan shall not enter into an agreement with
a provider, network or association of providers, or other service provider offering
accelss to a network of service providers if such agreement, directly or indi-
rectly—
“(A) restricts the group health plan from—
“(i) directing or steering enrollees to other health care providers; or
“(i1) offering incentives to encourage enrollees to utilize specific
health care providers;
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“(B) requires the group health plan to enter into any additional contract
with an affiliate of the provider as a condition of entering into a contract
with such provider;

“(C) requires the group health plan to agree to payment rates or other
terms for any affiliate not party to the contract of the provider involved;
or

“(D) restricts other group health plans not party to the contract, from
paying a lower rate for items or services than the contracting plan pays for
such items or services.

“(2) ADDITIONAL REQUIREMENT FOR SELF-INSURED PLANS.—A self-insured
group health plan shall not enter into an agreement with a provider, network
or association of providers, third-party administrator, or other service provider
offering access to a network of providers if such agreement directly or indirectly
requires the group health plan to certify, attest, or otherwise confirm in writing
that the group health plan is bound by restrictive contracting terms between
the service provider and a third-party administrator that the group health plan
is not party to, without a disclosure that such terms exist.

“(3) EXCEPTION FOR CERTAIN GROUP MODEL ISSUERS.—Paragraph (1)(A) shall
not apply to a group health plan with respect to—

“(A) a health maintenance organization (as defined in section 9832(b)(3)),
if such health maintenance organization operates primarily through exclu-
sive contracts with multi-specialty physician groups, nor to any arrange-
ment between such a health maintenance organization and its affiliates; or

“(B) a value-based network arrangement, such as an exclusive provider
network, accountable care organization or other alternative payment model,
center of excellence, a provider sponsored health insurance issuer that oper-
ates primarily through aligned multi-specialty physician group practices or
integrated health systems, or such other similar network arrangements as
determined by the Secretary through rulemaking.

“(4) ATTESTATION.—A group health plan shall annually submit to the Sec-
retary of Labor an attestation that such plan is in compliance with the require-
ments of this subsection.

“(c) MAINTENANCE OF EXISTING HIPAA, GINA, AND ADA PROTECTIONS.—Nothing
in this section shall modify, reduce, or eliminate the existing privacy protections and
standards provided by reason of State and Federal law, including the requirements
of parts 160 and 164 of title 45, Code of Federal Regulations (or any successor regu-
lations).

“(d) REGULATIONS.—The Secretary, in consultation with the Secretary of Health
and Human Services and the Secretary of Labor, not later than 1 year after the date
of enactment of this section, shall promulgate regulations to carry out this section.

“(e) RULE OF CONSTRUCTION.—Nothing in this section shall be construed to limit
network design or cost or quality initiatives by a group health plan, including ac-
countable care organizations, exclusive provider organizations, networks that tier
providers by cost or quality or steer enrollees to centers of excellence, or other pay-
for-performance programs.

“(f) CLARIFICATION WITH RESPECT TO ANTITRUST LAWS.—Compliance with this
section does not constitute compliance with the antitrust laws, as defined in sub-
section (a) of the first section of the Clayton Act (15 U.S.C. 12(a)).”.

(b) EFFECTIVE DATE.—The amendments made by subsection (a) shall apply with
respect to any contract entered into, amended, or renewed on or after the date that
is 18 months after the date of enactment of this Act.

PURPOSE

H.R. 3120, the Healthy Competition for Better Care Act, amends
the Employee Retirement Income Security Act of 1974 (ERISA), the
Public Health Service Act (PHSA), and the Internal Revenue Code
(IRC) to ban anticompetitive terms in facility and insurance con-
tracts that limit access to higher quality, lower cost health care.
The bill gives employer-sponsored health plans the protections they
need to negotiate lower rates and obtain higher quality in their
networks, lowering premiums and improving the health of their
employees.
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COMMITTEE ACTION
118TH CONGRESS

First Session—Hearing

On April 26, 2023, the Subcommittee on Health, Employment,
Labor, and Pensions (HELP) held a hearing entitled “Reducing
Health Care Costs for Working Americans and Their Families,”
which examined, among other topics, anticompetitive behavior such
as provider payer contracts that result in increased health costs.
Witnesses were Mr. Joel White, President, Council for Affordable
Health Coverage (CAHC), Washington, D.C.; Mrs. Tracy Watts,
Senior Partner, Mercer, Washington, D.C.; Ms. Marcie Strouse,
Partner, Capitol Benefits Group, Des Moines, Iowa; and Ms.
Sabrina Corlette, Senior Research Professor, Center on Health In-
surance Reforms, Georgetown University’s Health Policy Institute,
Washington, D.C.

On June 21, 2023, the HELP Subcommittee held a hearing enti-
tled “Competition and Transparency: The Pathway Forward for a
Stronger Health Care Market,” which discussed, among other top-
ics, the prevalence of anticompetitive clauses found in contracts
employed by insurers and their impact on creating higher costs.
Witnesses were Dr. Gloria Sachdev, President and CEO, Employ-
ers’ Forum of Indiana, Carmel, Indiana; Ms. Sophia Tripoli, Direc-
tor of Health Care Innovation, Families USA, Washington, D.C.;
Mr. Greg Baker, CEO, Affirmed RX, Louisville, Kentucky; Ms.
Christine Monahan, Assistant Research Professor, Georgetown
University Center on Health Insurance Reforms, Washington, D.C.;
and Mr. JC Scott, President and CEO, Pharmaceutical Care Man-
agement Association, Washington, D.C.

Second Session—Hearing

On April 16, 2024, the HELP Subcommittee held a hearing enti-
tled “ERISA’s 50th Anniversary: The Path to Higher Quality,
Lower Cost Healthcare,” which discussed, among other topics, the
use of contracting terms by hospitals and payers to inhibit competi-
tion in health care. Witnesses were Mr. Russell Dubose, Vice Presi-
dent of Human Resources, Phifer Inc., Tuscaloosa, Alabama; Mr.
Scott Behrens, Senior Vice President, Director of Government Rela-
tions, Lockton Companies, Kansas City, Missouri; Ms. Mairin
Mancino, Senior Advisor, Policy, Peterson Center on Healthcare,
New York, New York; and Ms. Karen L. Handorf, Senior Counsel,
Berger Montague, Washington, D.C.

On September 10, 2024, the HELP Subcommittee held a hearing
entitled “ERISA’s 50th Anniversary: The Value of Employer-Spon-
sored Health Benefits,” which discussed, among other topics, anti-
competitive terms in contracts between providers and employer-
sponsored health plans. Witnesses were Ms. Ilyse Schuman, Senior
Vice President, Health and Paid Leave Policy, American Benefits
Council, Washington, D.C.; Ms. Holly Wade, Executive Director,
National Federation of Independent Business Research Center,
Washington, D.C.; Dr. Paul Fronstin, Director, Health Benefits Re-
search, Employee Benefit Research Institute, Washington, D.C.;
and Mr. Anthony Wright, Executive Director, Families USA, Wash-
ington, D.C.



Legislative Action

On May 5, 2023, Representative Michelle Steel (R—-CA) intro-
duced H.R. 3120, the Healthy Competition for Better Care Act, with
Representative Don Davis (D-NC). The bill was referred to the
Committee on Energy and Commerce, the Committee on Education
and the Workforce, and the Committee on Ways and Means.

On September 11, 2024, the Committee considered H.R. 3120 in
legislative session and reported it favorably, as amended, to the
House of Representatives by voice vote. The Committee adopted an
amendment in the nature of a substitute (ANS) offered by Rep-
resentative Steel, which made substantive changes to the bill’s
ERISA provisions. The ANS made the following changes: (1) re-
moved requirements for group health plans to attest to DOL their
compliance with the ERISA requirements in the bill; (2) removed
extraneous clarifications regarding antitrust and health privacy
law which do not impact the legislation’s requirements or enforce-
ability; (3) added a grandfather provision regarding the University
of Pittsburgh Medical Center and Highmark contract, which has a
unique structure that the bill’s requirements would negate in the
absence of a grandfather provision; and (4) incorporated technical
assistance from the Department of Labor (DOL) regarding the rule
of construction and the requirement that DOL issue regulations to
implement the bill.

COMMITTEE VIEWS
INTRODUCTION

Unlike most industries in America, health care in this country
rarely operates as a true free market. The health care system, es-
pecially among hospitals and providers, is increasingly consoli-
dated. This consolidation weakens competition and undermines the
free-market ideals that lead to higher quality and lower costs. Con-
solidated hospital and provider systems use their size and scale as
leverage over the purchasers of health care services, namely em-
ployer-sponsored health plans. Legislation is needed to level the
playing field to prevent consolidated hospital and provider systems
from using anticompetitive terms in contracts to force employers
into bad deals with high costs and low quality. With increased com-
petition, employees and employers will benefit.

BACKGROUND ON EMPLOYER-SPONSORED HEALTH INSURANCE

The Committee on Education and the Workforce has jurisdiction
over employer-sponsored health coverage. Employer-sponsored in-
surance (ESI) covers over half of the non-elderly population—an es-
timated 153 million employees and their dependents.! Employer-
sponsored health benefits are governed by several laws, including
ERISA, which is the foundation of employer-sponsored health care.

ERISA establishes federal guidelines governing the conduct of
employee benefit plans, including employer-sponsored group health
plans. Private employers that implement group health plans may
implement uniform benefit plans because ERISA preempts state
regulation of such plans. Approximately 99 million employees and
family members have coverage from employers that self-insure

1 https:/files.kff.org/attachment/Employer-Health-Benefits-Survey-2023-Annual-Survey.pdf.
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their own health plans, making them subject to regulation only
under ERISA and the IRC.2 The remainder of private employers of-
fering health benefits purchase fully insured coverage from tradi-
tional insurance companies, which is generally governed by ERISA,
the IRC, the PHSA, and state insurance laws.

ESI is the core of America’s health care system. Employers have
historically been at the forefront of creating innovative, market-
driven approaches to providing health benefits. Ninety-three per-
cent of Americans covered by ESI are satisfied with their employer-
sponsored coverage.3 Fifty-three percent of small firms (firms with
3-199 workers) and 98 percent of large firms (firms with 200 or
more workers) offered health benefits to their workers in 2023.4
When employees can participate in ESI, 75 percent enroll.5

PROVIDER CONSOLIDATION DRIVES UP PRICES

Competition drives innovation, improves quality, and lowers
prices. Unfortunately, the health care system has become increas-
ingly consolidated in recent decades. Three pharmacy benefit man-
ager (PBM) companies control nearly 90 percent of the market,®
health plans are becoming vertically integrated, primary and spe-
cialty care offices are being purchased,” and hospitals are consoli-
dating at a rapid rate. From 1998 to 2021, 1,887 hospitals merged,®
and 90 percent of metropolitan statistical areas are considered con-
solidated for hospital services.? The percentage of physicians’ prac-
tices owned by or affiliated with hospitals has also increased.’® One
hundred seventeen million Americans reside in a concentrated hos-
pital market,’1 with highly concentrated markets found in 90 per-
cent of metropolitan statistical areas.!2 Commercial insurers and
private payers are thus not keeping pace with consolidation in the
hospital market.

Consolidation in health care has contributed to significantly
higher prices in the commercial market compared to Medicare. A
recent Congressional Budget Office report found that commercial
insurers’ prices were 240 percent of Medicare fee-for-service prices
for outpatient services and 182 percent for inpatient services.13 Re-
searchers have found that insurers paid through administrative
services only (ASO) contracts may have little incentive to obtain
low health care prices and may have a disincentive to lower prices
when an ASO contract is paid as a percentage of overall claims.14

2 https:/files.kff.org/attachment/Employer-Health-Benefits-Survey-2023-Annual-Survey.pdf.

3 https://www.techtarget.com/healthcarepayers/news/366603783/93-of-Employees-Satisfied-
with-Employer-Sponsored-Health-Insurance#:~:text=93%25%200f%20
Employees%20Satisfied %20with%20Employer%20
Sponsored%20Health%20Insurance%20%7C%20T echTarget&text=Follow:.

Z?{;tpsz//ﬁles.kff.org/attachment/Employer-Health-Beneﬁts-Survey-2023-Annual-Survey.pdf.

6 https://content.naic.org/cipr-topics/pharmacy-benefit-managers.

Thttps://www.reuters.com/business/healthcare-pharmaceuticals/which-cvs-rivals-also-own-
primary-care-services-2023-02-08/.

8 https:/ldi.upenn.eduw/our-work/research-updates/hospital-consolidation-continues-to-boost-
costs-narrow-access-and-impact-care-quality/:~:text=There%20were%201%2C887%20hospital %20
mergers,to%20around%20just%200ver%206%2C000.%E2%80%9D.

9 https://www.aei.org/research-products/report/policy-solutions-for-hospital-consolidation/.

10 https://www.cbo.gov/publication/57778.

11 https://www.urban.org/sites/default/files/publication/101508/addressing health care market
consolidation_and_high prices_1.pdf.

12 ?;tps://www.healthaffairs.org/doi/full/ 10.1377/hlthaff.2017.0556.

1.

14 htt.:ps://www.nber.0rg/papers/w25 190.
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Additionally, the prices that commercial insurers pay hospitals are
much higher than hospitals’ costs.!® The National Bureau of Eco-
nomic Research reports that hospital mergers lessening competi-
tion is correlated with higher hospital price increases.16

CONSOLIDATED PROVIDERS DISADVANTAGE EMPLOYER-SPONSORED
HEALTH PLANS WITH ANTI-COMPETITIVE CONTRACTS

Employers are often at a disadvantage negotiating with hospitals
and providers when designing their networks, leading to increased
costs for plans and enrollees. Even large employers often lack the
resources, staffing, or expertise needed to negotiate favorable terms
with hospitals and providers, especially highly resourced consoli-
dated hospital and provider systems.'? Due to this imbalance, em-
ployers are often forced to agree to anticompetitive contracting
terms in their contracts with providers and hospitals, which re-
duces their flexibility to design networks that best meet the needs
of their employees and keep costs down.18 Employers would benefit
from increased ability to steer patients towards higher quality or
lower cost provider options and not be subject to mandated inflated
reimbursement rates.

Large, self-insured companies such as Boeing, JPMorgan Chase,
and General Motors have begun to negotiate prices with providers
directly, using their large number of employees as leverage in their
negotiations. However, the success of these efforts is typically a
function of a given company’s market power, and the vast majority
of employers do not have the market power needed to negotiate
lower prices or favorable contract terms with providers.1?

During the HELP Subcommittee’s April 16, 2024, hearing, Ms.
Mairin Mancino from the Peterson Center on Healthcare testified
about anti-competitive contracts:

Lawmakers can help promote greater competition within
the employer healthcare market, as well as individual and
commercial health insurance markets, by more directly ad-
dressing anticompetitive practices that arise in consoli-
dated markets. Anti-tiering and anti-steering clauses re-
quire that an insurer place physicians, hospitals, and other
facilities associated with a particular system in the most
favorable tier of providers or at the lowest cost-sharing
level regardless of whether they meet cost and quality re-
quirements to be in that tier or if other providers have bet-
ter value. All-or-nothing clauses require insurers to in-
clude all of a health system’s providers and facilities in
their network, regardless of cost or quality differences.
Most favored nation clauses also limit competition by guar-
anteeing that an insurer receives terms from providers
that are at least as favorable as those provided to any
other insurer, which prevents other insurers from offering
new products at a lower rate. These clauses give dominant

151d.

16 https://www.nber.org/papers/w32613.

17 https://www.ajme.com/view/large-self-insured-employers-lack-power-to-effectively-negotiate-
hospital-prices.

18 https://republicans-edlabor.house.gov/UploadedFiles/
9.10.24 HELP Hearing on_ERISA Anniversary Schuman_Testimony.pdf.

19 https://www.ajme.com/view/large-self-insured-employers-lack-power-to-effectively-negotiate-
hospital-prices.
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organizations an unfair advantage over competitors, and
the lack of competition prevents employers from being able
to prudently fulfill their fiduciary obligations.20

During the HELP Subcommittee’s September 10, 2024, hearing,
Ms. Ilyse Schuman from the American Benefits Council also testi-
fied about anti-competitive contracts:

With growing market power, large hospital systems are
able to demand higher prices and impose anti-competitive
contracting terms on employer-sponsored health plans and
third-party administrators or insurers negotiating on their
behalf. These restrictive terms that appear in contracts the
hospital system negotiates with insurers, third-party ad-
ministrators or group health plans further solidify the hos-
pital system’s dominance in the region, reduce competition,
and ultimately increase costs. Large hospital systems in
highly concentrated markets use their leverage in contract
negotiations to include terms that limit access to lower-
cost, higher-quality health care. These anti-competitive
contracting terms come in several forms: (1) “anti-steering”
or “anti-tiering” provisions that prevent employers from
utilizing value-based designs to direct employees toward
lower-cost, higher-quality providers, (2) “all-or-nothing”
clauses that require the health plan to contract with all af-
filiated facilities and providers, including lower-quality
ones, or (3) “most-favored nation” clauses that restrict
other health plans that are not even a party to the con-
tract from paying lower rates.21

With such contracting terms in place, the employer’s
hands are tied in their efforts to promote higher-value
health care and employees are bound more tightly to high-
er-cost and/or lower quality providers . . . The Council
urges the committee to pass the Healthy Competition for
Better Care Act (H.R. 3120) that would increase competi-
tion and promote lower costs by restricting such anti-com-
petitive contract terms.22

H.R. 3120, HEALTHY COMPETITION FOR BETTER CARE ACT

H.R. 3120 amends ERISA, the PHSA, and the IRC to ban anti-
competitive terms in facility and insurance contracts that limit ac-
cess to higher quality, lower cost care. Specifically, the bill requires
that a group health plan or a health insurance issuer may not
enter into an agreement with a health care provider, network or
association of providers, third-party administrator, or other service
provider offering access to a network of providers if such an agree-
ment includes restrictive contracting terms. Restrictive contracting
terms include terms that, directly or indirectly, (1) restrict the
group health plan from directing or steering participants to other

20 https://republicans-edlabor.house.gov/UploadedFiles/Mancino Testimony.pdf.
21 https://republicans-edlabor.house.gov/UploadedFiles/

9.10.24 HELP Hearing on ERISA Anniversary Schuman Testimony.pdf.
22 https://republicans-edlabor.house.gov/UploadedFiles/

9.10.24 HELP Hearing on ERISA Anniversary Schuman Testimony.pdf.
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health care providers, (2) restrict the group health plan from offer-
ing incentives to encourage participants to use specific health care
providers, (3) require the group health plan to enter into additional
agreements with an affiliate of the provider, (4) require the group
health plan to agree to payment rates for any affiliate of the pro-
vider not party to the contract, or (5) restrict other group health
plans from paying a lower rate for services than the plan would
pay under the agreement. The bill also provides exceptions for
health maintenance organizations and value-based network ar-
rangements; it is not the Committee’s intention to restrict employ-
ers’ ability to design innovative, patient-centered payment models.

SUPPORT FOR H.R. 3120

The following organizations have endorsed or support H.R. 3120:
the American Benefits Council, the Bipartisan Policy Center, the
Blue Cross Blue Shield Association, the Colorado Consumer Health
Initiative, the Consumers for Quality Care, the ERISA Industry
Committee, Families USA, Health Access California, Nomi Health,
the Pennsylvania Health Access Network, and the U.S. Public In-
terest Research Group.

CONCLUSION

H.R. 3120 helps level the playing field between highly consoli-
dated providers and employer- sponsored health plans. The bill pro-
tects employer-sponsored health plans from anticompetitive con-
tracting terms, giving them more control over their own health
plans’ networks. As such, this improved leverage will help employ-
ers fulfill their fiduciary duties to their employees, delivering high-
quality health insurance at low costs.

SUMMARY
H.R. 3120 SECTION-BY-SECTION SUMMARY

Section 1. Short title

Section 1 provides that the short title is “Healthy Competition
for Better Care Act.”

Section 2. Banning anticompetitive terms in facility and insurance
contracts that limit access to higher quality, lower cost care

Section 2 amends section 724 of ERISA, the PHSA, and the IRC
to ban anticompetitive terms in facility and insurance contracts
that limit access to higher quality, lower cost care. This summary
only explains the ERISA provisions of Section 2, which are in the
Committee’s jurisdiction.

Section 2 prohibits a group health plan or a health insurance
issuer (plan) from entering into an agreement with a covered enti-
ty, if such agreement directly or directly: (A) restricts the plan from
directing or steering participants to other health providers or offer-
ing incentives to encourage participants to utilize specific health
providers; (B) requires the plan to enter into an additional agree-
ment with an affiliate of the covered entity; (C) requires the plan
to agree to payment rates or other terms for an affiliate of the cov-
ered entity not party to the agreements; or (D) restricts other plans
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not party to the agreement from paying a lower rate for items or
services than the plan involved in the agreement pays.

With respect to such payment models, section 2 exempts plans
employing the following types of payment models from the require-
ments under section 2: (A) a health maintenance organization, if it
operates primarily through exclusive contracts with multi-specialty
physician groups; or (B) a value-based network arrangement, such
as an exclusive provider network, accountable care organization,
center of excellence, a provider sponsored health insurance issuer
operating primarily with multi-specialty physician groups or inte-
grated health systems, or similar network arrangements as deter-
mined by the Secretary of Labor through guidance or rulemaking.

Section 2 defines a “covered entity” as a health care provider,
network or association of providers, third-party administrator, or
other service provider offering access to a network of providers.

Section 2 includes a “State Grandfathering Option,” which per-
mits an applicable state authority to determine that the provisions
in section 2 would not apply in the state for a specified contract
executed on June 19, 2019, and the contracts pursuant to that
agreement executed on or before December 31, 2020, for a length
of up to 10 years, with an opportunity for renewal. As drafted, this
provision only pertains to one existing contract in Pennsylvania en-
tered by the University of Pittsburgh Medical Center (UPMC) and
Highmark. The UPMC Highmark contract is unique in that both
entities operate insurers and hospital systems. To ensure that pa-
tients do not lose health care access, this grandfather clause is nar-
rowly constructed to incorporate only this contract and not to set
a precedent or loophole for other contracts.

Section 2 includes a rule of construction clarifying that section 2
shall not be construed to limit network design or cost of quality ini-
tiatives by plans beyond the strict terms in the section.

Section 2 directs the Secretary of Labor, in consultation with the
Secretaries of Health and Human Services and the Treasury, to
promulgate regulations to implement the legislation within one
year of enactment.

Section 2 applies its requirements to any contract entered,
amended, or renewed on or after the date that is 18 months after
the date of enactment of the bill.

EXPLANATION OF AMENDMENTS

The amendments, including the amendment in the nature of a
substitute, are explained in the body of this report.

APPLICATION OF LAW TO THE LEGISLATIVE BRANCH

Section 102(b)(3) of Public Law 104-1 requires a description of
the application of this bill to the legislative branch. H.R. 3120. H.R.
3120 is applicable to health care facility and insurance contracts
and therefore does not apply to the Legislative Branch.

UNFUNDED MANDATE STATEMENT

Pursuant to Section 423 of the Congressional Budget and Im-
poundment Control Act of 1974, Pub. L. No. 93-344 (as amended
by Section 101(a)(2) of the Unfunded Mandates Reform Act of 1995,
Pub. L. No. 104—4), the Committee adopts as its own the cost esti-
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mate prepared by the Director of the Congressional Budget Office
(CBO) pursuant to section 402 of the Congressional Budget and Im-
poundment Control Act of 1974.

EARMARK STATEMENT

H.R. 3120 does not contain any congressional earmarks, limited
tax benefits, or limited tariff benefits as defined in clause 9 of
House rule XXI.

RorL CaLL VOTES

Clause 3(b) of rule XIII of the Rules of the House of Representa-
tives requires the Committee Report to include for each record vote
on a motion to report the measure or matter and on any amend-
ments offered to the measure or matter the total number of votes
for and against and the names of the Members voting for and
against. The Committee adopted an amendment in the nature of a
substitute (ANS) offered by Representative Steel by voice vote. H.R.
3120, as amended, was ordered favorably reported to the House by
voice vote.

STATEMENT OF GENERAL PERFORMANCE GOALS AND OBJECTIVES

In accordance with clause (3)(c) of House rule XIII, the goal of
H.R. 3120 is to ban anticompetitive terms in facility and insurance
contracts that limit access to higher quality, lower cost health care.

DuPLICATION OF FEDERAL PROGRAMS

No provision of H.R. 3120 establishes or reauthorizes a program
of the Federal Government known to be duplicative of another Fed-
eral program, a program that was included in any report from the
Government Accountability Office to Congress pursuant to section
21 of Public Law 111-139, or a program related to a program iden-
tified in the most recent Catalog of Federal Domestic Assistance.

STATEMENT OF OVERSIGHT FINDINGS AND RECOMMENDATIONS OF
THE COMMITTEE

In compliance with clause 3(c)(1) of rule XIII and clause 2(b)(1)
of rule X of the Rules of the House of Representatives, the Commit-
tee’s oversight findings and recommendations are reflected in the
body of this report.

REQUIRED COMMITTEE HEARING

In compliance with clause 3(c)(6) of rule XIII the following hear-
ing held during the 118th Congress was used to develop or consider
H.R. 3120: On April 16, 2024, the Committee on Education and the
Workforce, Subcommittee on Health, Employment, Labor, and Pen-
sions held a hearing on “ERISA’s 50th Anniversary: the Path to
Higher Quality, Lower Cost Health Care.”

NEW BUDGET AUTHORITY AND CBO COST ESTIMATE

With respect to the requirements of clause 3(c)(2) of rule XIII of
the Rules of the House of Representatives and section 308(a) of the
Congressional Budget Act of 1974 and with respect to requirements
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of clause 3(c)(3) of rule XIII of the Rules of the House of Represent-
atives and section 402 of the Congressional Budget Act of 1974, the
Committee adopts as its own the cost estimate for the bill prepared
by the Director of the Congressional Budget Office.

At a Glance

Health Care Legislation

As ordered reported by the House Committee on Education and the Workforce on
September 11, 2024

On September 11, 2024, the House Committee on Education and the Workforce ordered reported six pieces
of legislation related to health care and education. This comprehensive document provides estimates for
three of those pieces of legislation related to health care. Details of the estimated costs are discussed in the
text.

CBO estimates that all three pieces of legislation would affect direct spending, revenues, or both; thus, pay-
as-you-go procedures apply. Two, H.R. 3120 and H.R. 9457, would affect spending subject to appropriation.

One piece of legislation would impose an intergovernmental mandate and two would impose private-sector
mandates.

Net Increase or Decrease (-) Changes in Spending
in the Deficit Subject to Appropriation
Over the 2025-2034 Period Over the 2025-2029 Period Mandate
Bill (Millions of Dollars) (Outlays, Millions of Dollars) Effects?
H.J. Res. 1812 2,930 0 No
H.R. 3120 -4,932 -61 Yes
H.R. 9457° -154 * Yes

* = between zero and $500,000.

a. CBO estimates that this bill would increase net direct spending by more than $2.5 billion in any of the four
consecutive periods beginning in 2035 and would increase on-budget deficits by more than $5 billion in any of the
four consecutive periods beginning in 2035.

b. CBO estimates that this bill would not increase net direct spending by more than $2.5 billion in any of the four
consecutive periods beginning in 2035 and would not increase on-budget deficits by more than $5 billion in any of
the four consecutive periods beginning in 2035.

Summary of legislation: On September 11, 2024, the House Com-
mittee on Education and the Workforce ordered six pieces of legis-
lation on health care and education to be reported. This document
provides estimates for the three pieces of legislation in that pack-
age that are related to health care:

e H.J. Res. 181 would disapprove a final rule concerning as-
sociation health plans (AHPs),

e H.R. 3120 would prohibit the use of certain anticompeti-
tive language in private health insurance contracts, and

e H.R. 9457 would modify certain telehealth billing require-
ments for private health insurers in the group market.

Estimated Federal cost: The costs of the legislation fall within
budget functions 370 (commerce and housing credit) and 550
(health).

Basis of estimate: For this estimate, CBO assumes that all three
pieces of legislation will be enacted by the end of calendar year
2024. This cost estimate does not include any effects of interactions
among the various pieces of legislation. If all three were combined
and enacted as one, the effects could be different from the sum of
the separate estimates.

Direct spending and revenues: CBO and the staff of the Joint
Committee on Taxation (JCT) estimate that enacting two pieces of
legislation in the group would affect direct spending over the 2025—
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2034 period and that enacting all three pieces would affect reve-
nues over that period (see Table 1).

H.J. Res. 181, providing for Congressional disapproval under
chapter 8 of title 5, United States Code, of the rule submitted by
the Department of Labor relating to “Definition of ‘Employer’-Asso-
ciation Health Plans,” would disapprove a final rule that took effect
in July 2024, which rescinded a rule from 2018 that defined “em-
ployer” and established a pathway for groups of unrelated employ-
ers to form AHPs.! The 2018 final rule also loosened regulation of
AHPs and broadened the definition of “small employer” to include
self-employed people. Under H.J. Res. 181, disapproving the final
2024 rule would restore the 2018 rule in its entirety.

1See Department of Labor, Employee Benefits Security Administration, “Definition of ‘Em-
ployer’-Association Health Plans,” Final Rule, Rescission, 89 Fed. Reg. 34106 (April 30, 2024),
https:/tinyurl.com/2p9wmb2c, and “Definition of ‘Employer’ Under Section 3(5) of ERISA Asso-
ciation Health Plans,” Final Rule, 83 Fed. Reg. 28912 (June 21, 2018), https:/tinyurl.com/
29cy6uz2.
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Under H.J. Res. 181, some small employers would pay lower pre-
miums through an AHP than is the case under current law. The
premiums that small employers pay in the small group market or,
in the case of self-employed people, the nongroup market, are modi-
fied community-rated premiums, which can vary only on the basis
of enrollees’ age, location, and tobacco use. By contrast, AHPs can
adjust premiums on the basis of additional factors related to health
status, such as the type of employment of the AHP’s members.
Consequently, a small employer with a healthier-than-average
workforce can pay premiums through an AHP that are lower than
the premiums for modified community-rated plans in the small
group or nongroup market.

Using a comparison of premium prices under AHPs and small
group and nongroup market plans, CBO and JCT estimate that en-
acting H.J. Res. 181 would increase the number of people obtaining
insurance through AHPs by about 600,000 per year, on average,
over the 2026-2034 period. The agencies estimate that under cur-
rent law, about 120,000 people (or 20 percent of the 600,000) have
no health insurance and that the remaining 480,000 obtain insur-
ance through the nongroup or small-group markets.

CBO and JCT anticipate that enacting the resolution would in-
crease federal deficits, for two reasons in particular:

e Some self-employed people who are uninsured under cur-
rent law would instead take up insurance offered through
AHPs, thereby increasing new claims for the tax deduction for
health insurance for self-employed people.

e A slight increase in premiums in the nongroup and re-
maining small-group markets would result from people with
lower-than-average health costs shifting to AHPs. That change
would increase federal costs for premium tax credits for health
insurance purchased through the marketplaces established by
the Affordable Care Act and would shift a portion of some em-
ployees’ compensation from taxable wages to tax-favored health
insurance for those insured in the small group market.

CBO and JCT estimate that the resulting increases in the deficit
would be partially offset by effects stemming from lower premiums
for people who currently have insurance from the fully regulated
nongroup and small-group markets who would instead enroll in
AHPs.

On net, CBO and JCT estimate that enacting H.J. Res. 181
would increase direct spending by $0.9 billion and decrease reve-
nues by $2.0 billion, for a total increase in the deficit of $2.9 billion
over the 2025-2034 period.

H.R. 3120, the Healthy Competition for Better Care Act, would
generally prohibit private health insurers from entering into agree-
ments with health care providers that contain language restricting
insurers from steering enrollees to specific providers or that require
insurers to contract with affiliate providers as a condition of con-
tracting with those providers.

CBO and JCT expect that banning the use of anticompetitive
terms in contracts would allow more insurers to offer products with
tiered networks and to steer patients to providers with lower costs,
higher quality, or both. As a result, the agencies estimate that en-
acting H.R. 3120 would reduce premiums for employment-based
health insurance by about 0.1 percent once the policies are fully
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implemented and all parties have fully adjusted to them. To arrive
at that estimate, CBO first reviewed evidence on the effects of
tiered networks on spending for services provided by hospitals and
physicians.2

CBO then adjusted those estimates downward to account for the
following:

e The limited potential increase in enrollment in tiered net-
works; 3

e The small subset of markets that CBO expects would be
affected, including markets in states that have not already
banned anticompetitive contracts and where there is a domi-
nant but nonmonopolistic provider and no single dominant in-
surer; and

e Spending for services provided by physicians and hos-
pitals, which constitutes only a portion of overall spending that
1s the basis for premiums.

H.R. 3120 also would apply to the nongroup market, but CBO
and JCT do not anticipate a reduction in premiums as an effect of
enactment because that market already tends to use tiered net-
works to control the cost of premiums.

CBO and JCT expect that the estimated reduction in private
health insurance premiums would shift a portion of some employ-
ees’ compensation from tax-favored health insurance to taxable
wages and would reduce outlays for the Federal Employees Health
Benefits Program.

In total, CBO and JCT estimate that enacting H.R. 3120 would
decrease direct spending by $0.2 billion and increase revenues by
$4.7 billion, for a total reduction in the deficit of $4.9 billion over
the 2025-2034 period.

H.R. 9457, the Transparent Telehealth Bills Act of 2024, would
prohibit providers from charging and group health plans from pay-
ing certain facility fees for telehealth services. Facility fees are paid
to hospitals—in addition to physicians’ direct charges—to cover op-
erating and staffing costs. Facility fees paid for services like tele-
health, which can reasonably be expected to have similar labor and
overhead costs in physicians’ offices and in hospitals, result in larg-
er amounts being paid for services billed by hospitals than for oth-
erwise similar services delivered in a physician’s office.

CBO estimates that the effect of enacting H.R. 9457 would be
largest in 2030 once the requirements are fully implemented and
all parties have fully adjusted to them, when premiums would de-
crease by less than 0.01 percent, but would moderate by 2034,
when premiums would decrease by less than 0.005 percent. That
projection is based on the estimate that less than 0.5 percent of pri-
vate health insurance spending on hospital outpatient services
would be affected by limiting charges for facility fees for telehealth
services, a share that was calculated on the basis of commercial
claims that include hospital outpatient spending for telehealth.

2See Elena Prager, “Healthcare Demand Under Simple Prices: Evidence From Tiered Hospital
Networks,” American Economic Journal: Applied Economics, vol. 12, no. 4 (October 2020), pp.
196-223, https://doi.org/10.1257/app.20180422; and Anna D. Sinaiko, Mary Beth Landrum, and
Michael E. Chernew, “Enrollment in a Health Plan With a Tiered Provider Network Decreased
Medical Spending by 5 Percent,” Health Affairs, vol. 36, no. 5 (May 2017), pp. 870-875, https:/
doi.org/10.1377/hlthaff.2016.1087.

3See Anna D. Sinaiko and others, “Variation in Tiered Network Health Plan Penetration and
Local Provider Market Characteristics,” Health Services Research, vol. 59, issue 4 (August 2024),
https://doi.org/10.1111/1475-6773.14223.
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About 23 percent of all private health insurance spending is for
hospital outpatient services; CBO scaled its estimate accordingly,
making adjustments as follows:

¢ Reducing the estimate of affected spending to account for
the fact that some group health plans already avoid paying off-
campus facility fees,

¢ Adding an offsetting increase in physician payments to re-
flect a shift toward office-based billing for services performed
in hospital outpatient departments,

e Incorporating the expectation that savings erode over time
as providers find alternative ways to increase their charges,
and

e Accounting for the expectation that not all hospital out-
patient departments would comply with the new billing re-
quirements and that some insurers would lack the market le-
vecliﬂage to negotiate lower rates in their contracts with pro-
viders.

CBO and JCT estimate that, over the 2025-2034 period, enacting
H.R. 9457 would increase revenues by $154 million by shifting a
portion of some employees’ compensation from tax-favored health
insurance to taxable wages.

Spending subject to appropriation: CBO estimates that imple-
menting H.R. 3120 would result in a significant decrease in spend-
ing subject to appropriation and that implementing H.R. 9457
would increase such spending by an insignificant amount (see
Table 2). Any related spending would be subject to the availability
of appropriated funds.

TABLE 2.—ESTIMATED INCREASES IN SPENDING SUBJECT TO APPROPRIATION UNDER HEALTH
CARE LEGISLATION AS ORDERED REPORTED BY THE HOUSE COMMITTEE ON EDUCATION AND
THE WORKFORCE ON SEPTEMBER 11, 2024

By fiscal year, millions of dollars—

2025 2026 2027 2028 2029 2025-2029

H.R. 3120:
Estimated Authorization 0 0 -15 =21 =25 —61
Estimated Outlays 0 0 —-15 -—-21 -—25 —61
H.R. 9457:
Estimated Authorization * * 0 0 0 *
Estimated Outlays * * 0 0 0 *

*= between zero and $500,000.

H.R. 3120, the Healthy Competition for Better Care Act, would,
beginning in 2027, lead to a reduction in premiums for enrollees in
the Federal Employees Health Benefits Program for the same rea-
sons described above. CBO estimates that implementing the bill
would reduce federal spending for the employer’s share of active
federal employees’ health insurance premiums by $61 million over
the 2025-2029 period. That spending is considered discretionary
and would be subject to reductions in appropriations by the esti-
mated amounts.

H.R. 9457, the Transparent Telehealth Bills Act of 2024, would
direct the Government Accountability Office to report on the use of
telehealth under group health plans. CBO estimates that imple-
menting that requirement would increase spending subject to ap-
propriation by less than $500,000 over the 2025-2029 period.
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Pay-As-You-Go considerations: The Statutory Pay-As-You-Go Act
of 2010 establishes budget-reporting and enforcement procedures
for legislation affecting direct spending or revenues. The net
changes in outlays and revenues for the three pieces of legislation
that are subject to pay-as-you-go procedures are shown in Table 1.

Increase in long-term net direct spending and deficits: CBO esti-
mates that enacting H.J. Res. 181 would increase net direct spend-
ing by more than $2.5 billion in any of the four consecutive periods
beginning in 2035.

CBO estimates that enacting H.R. 3120 and H.R. 9457 would not
increase net direct spending by more than $2.5 billion in any of the
four consecutive periods beginning in 2035.

CBO estimates that enacting H.J. Res. 181 would increase on-
budget deficits by more than $5 billion in any of the four consecu-
tive 10-year periods beginning in 2035.

CBO estimates that, if enacted, neither H.R. 3120 nor H.R. 9457
would increase on-budget deficits by more than $5 billion in any of
the four consecutive 10-year periods beginning in 2035.

Mandates: H.R. 3120 would impose a private-sector mandate as
defined in the Unfunded Mandates Reform Act (UMRA) by prohib-
iting the use of certain terms in contracts made between health in-
surers and health care providers. Specifically, the bill would pro-
hibit agreements with health care providers that restrict insurers
from steering enrollees to specific health care providers or that re-
quire insurers to contract with affiliate providers as a condition of
contracting with those providers. CBO estimates that the cost of
the mandate would average $1.1 billion in the first five years that
the mandate is in effect and would exceed the annual private-sector
threshold established in UMRA ($200 million in 2024, adjusted an-
nually for inflation). The bill would not impose any intergovern-
mental mandates.

H.R. 9457 would impose intergovernmental and private-sector
mandates as defined in UMRA by prohibiting health care providers
from charging certain facility fees for telehealth services. Because
some hospitals are operated by state and local governments, the re-
striction would impose an intergovernmental mandate. Such fees
are already prohibited in several states, which would diminish the
effect of the mandates. CBO estimates that the cost of the man-
dates would not exceed the annual intergovernmental or private-
sector thresholds established in UMRA ($100 million and $200 mil-
lion in 2024, respectively, adjusted annually for inflation).

Estimate prepared by: Federal costs: Michael Cohen, dJessica
Hale, Daria Pelech, Emily Vreeland; Revenues: Staff of the Joint
Committee on Taxation; Mandates: Andrew Laughlin.

Estimate reviewed by: Kathleen FitzGerald, Chief, Public and
Private Mandates Unit; Sarah Masi, Senior Adviser, Budget Anal-
ysis Division; Chad Chirico, Director of Budget Analysis.

Estimate approved by: Phillip L. Swagel, Director, Congressional
Budget Office.

COMMITTEE COST ESTIMATE

Clause 3(d)(1) of rule XIII of the Rules of the House of Rep-
resentatives requires an estimate and a comparison of the costs
that would be incurred in carrying out H.R. 3120. However, clause
3(d)(2)(B) of that Rule provides that this requirement does not
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apply when, as with the present report, the Committee adopts as
its own the cost estimate for the bill prepared by the Director of
the Congressional Budget Office.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italics,
and existing law in which no change is proposed is shown in
roman):

PUBLIC HEALTH SERVICE ACT

* * *k & * * *k

TITLE XXVII—REQUIREMENTS RELATING TO HEALTH
INSURANCE COVERAGE

* * * * * * *

PART D—ADDITIONAL COVERAGE PROVISIONS

* * *k & * * *

SEC. 2799A-9. INCREASING TRANSPARENCY BY REMOVING GAG
CLAUSES ON PRICE AND QUALITY INFORMATION.
(a) INCREASING PRICE AND QUALITY TRANSPARENCY FOR PLAN
SPONSORS AND GROUP AND INDIVIDUAL MARKET CONSUMERS.—

(1) GROUP HEALTH PLANS.—A group health plan or health in-
surance issuer offering group health insurance coverage may
not enter into an agreement with a health care provider, net-
work or association of providers, third-party administrator, or
other service provider offering access to a network of providers
that would directly or indirectly restrict a group health plan or
health insurance issuer offering such coverage from—

(A) providing provider-specific cost or quality of care in-
formation or data, through a consumer engagement tool or
any other means, to referring providers, the plan sponsor,
enrollees, or individuals eligible to become enrollees of the
plan or coverage;

(B) electronically accessing de-identified claims and en-
counter information or data for each enrollee in the plan
or coverage, upon request and consistent with the privacy
regulations promulgated pursuant to section 264(c) of the
Health Insurance Portability and Accountability Act of
1996, the amendments made by the Genetic Information
Nondiscrimination Act of 2008, and the Americans with
Disabilities Act of 1990, including, on a per claim basis—

(i) financial information, such as the allowed
amount, or any other claim-related financial obliga-
tions included in the provider contract;

(i) provider information, including name and clin-
ical designation;

(iii) service codes; or
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(iv) any other data element included in claim or en-
counter transactions; or

(C) sharing information or data described in subpara-
graph (A) or (B), or directing that such data be shared,
with a business associate as defined in section 160.103 of
title 45, Code of Federal Regulations (or successor regula-
tions), consistent with the privacy regulations promulgated
pursuant to section 264(c) of the Health Insurance Port-
ability and Accountability Act of 1996, the amendments
made by the Genetic Information Nondiscrimination Act of
2008, and the Americans with Disabilities Act of 1990.

(2) INDIVIDUAL HEALTH INSURANCE COVERAGE.—A health in-
surance issuer offering individual health insurance coverage
may not enter into an agreement with a health care provider,
network or association of providers, or other service provider
offering access to a network of providers that would directly or
indirectly restrict the health insurance issuer from—

(A) providing provider-specific price or quality of care in-
formation, through a consumer engagement tool or any
other means, to referring providers, enrollees, or individ-
uals eligible to become enrollees of the plan or coverage; or

(B) sharing, for plan design, plan administration, and
plan, financial, legal, and quality improvement activities,
data described in subparagraph (A) with a business asso-
ciate as defined in section 160.103 of title 45, Code of Fed-
eral Regulations (or successor regulations), consistent with
the privacy regulations promulgated pursuant to section
264(c) of the Health Insurance Portability and Account-
ability Act of 1996, the amendments made by the Genetic
Information Nondiscrimination Act of 2008, and the Amer-
icans with Disabilities Act of 1990.

(3) CLARIFICATION REGARDING PUBLIC DISCLOSURE OF INFOR-
MATION.—Nothing in paragraph (1)(A) or (2)(A) prevents a
health care provider, network or association of providers, or
other service provider from placing reasonable restrictions on
the public disclosure of the information described in such para-
graphs (1) and (2).

(4) ATTESTATION.—A group health plan or a health insurance
issuer offering group or individual health insurance coverage
shall annually submit to the Secretary an attestation that such
plan or issuer of such coverage is in compliance with the re-
quirements of this subsection.

(5) RULES OF CONSTRUCTION.—Nothing in this section shall
be construed to modify or eliminate existing privacy protec-
tions and standards under State and Federal law. Nothing in
this subsection shall be construed to otherwise limit access by
a group health plan, plan sponsor, or health insurance issuer
to data as permitted under the privacy regulations promul-
gated pursuant to section 264(c) of the Health Insurance Port-
ability and Accountability Act of 1996, the amendments made
by the Genetic Information Nondiscrimination Act of 2008, and
the Americans with Disabilities Act of 1990.

(b) PROTECTING HEALTH PLANS NETWORK DESIGN FLEXIBILITY.—

(1) IN GENERAL.—A group health plan or a health insurance
issuer offering group or individual health insurance coverage
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shall not enter into an agreement with a provider, network or
association of providers, or other service provider offering access
to a network of service providers if such agreement, directly or
indirectly—

(A) restricts the group health plan or health insurance
issuer from—

(i) directing or steering enrollees to other health care
providers; or

(it) offering incentives to encourage enrollees to uti-
lize specific health care providers;

(B) requires the group health plan or health insurance
issuer to enter into any additional contract with an affiliate
of the provider as a condition of entering into a contract
with such provider;

(C) requires the group health plan or health insurance
issuer to agree to payment rates or other terms for any affil-
late not party to the contract of the provider involved; or

(D) restricts other group health plans or health insurance
issuers not party to the contract, from paying a lower rate
for items or services than the contracting plan or issuer
pays for such items or services.

(2) ADDITIONAL REQUIREMENT FOR SELF-INSURED PLANS.—A
self-insured group health plan shall not enter into an agree-
ment with a provider, network or association of providers,
third-party administrator, or other service provider offering ac-
cess to a network of providers if such agreement directly or indi-
rectly requires the group health plan to certify, attest, or other-
wise confirm in writing that the group health plan is bound by
restrictive contracting terms between the service provider and a
third-party administrator that the group health plan is not
party to, without a disclosure that such terms exist.

(3) EXCEPTION FOR CERTAIN GROUP MODEL ISSUERS.—Para-
graph (1)(A) shall not apply to a group health plan or health
insurance issuer offering group or individual health insurance
coverage with respect to—

(A) a health maintenance organization (as defined in sec-
tion 2791(b)(3)), if such health maintenance organization
operates primarily through exclusive contracts with multi-
specialty physician groups, nor to any arrangement between
such a health maintenance organization and its affiliates;
or

(B) a value-based network arrangement, such as an ex-
clusive provider network, accountable care organization or
other alternative payment model, center of excellence, a pro-
vider sponsored health insurance issuer that operates pri-
marily through aligned multi-specialty physician group
practices or integrated health systems, or such other simi-
lar network arrangements as determined by the Secretary
through rulemaking.

(4) ATTESTATION.—A group health plan or health insurance
issuer offering group or individual health insurance coverage
shall annually submit to, as applicable, the applicable author-
ity described in section 2723 or the Secretary of Labor, an attes-
tation that such plan or issuer is in compliance with the re-
quirements of this subsection.
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(¢) MAINTENANCE OF EXISTING HIPAA, GINA, AND ADA PROTEC-
TIONS.—Nothing in this section shall modify, reduce, or eliminate
the existing privacy protections and standards provided by reason
of State and Federal law, including the requirements of parts 160
and 164 of title 45, Code of Federal Regulations (or any successor
regulations).

(d) REGULATIONS.—The Secretary, in consultation with the Sec-
retary of Labor and the Secretary of the Treasury, not later than 1
year after the date of enactment of this section, shall promulgate
regulations to carry out this section.

(e) RULE OF CONSTRUCTION.—Nothing in this section shall be
construed to limit network design or cost or quality initiatives by a
group health plan or health insurance issuer, including accountable
care organizations, exclusive provider organizations, networks that
tier providers by cost or quality or steer enrollees to centers of excel-
lence, or other pay-for-performance programs.

(f) CLARIFICATION WITH RESPECT TO ANTITRUST LAWS.—Compli-
ance with this section does not constitute compliance with the anti-

trust laws, as defined in subsection (a) of the first section of the
Clayton Act (15 U.S.C. 12(a)).

* * k & * * k

EMPLOYEE RETIREMENT INCOME SECURITY ACT OF
1974

SHORT TITLE AND TABLE OF CONTENTS

SECTION 1. This Act may be cited as the “Employee Retirement
Income Security Act of 1974”.

TABLE OF CONTENTS
Sec. 1. Short title and table of contents.
TITLE I—PROTECTION OF EMPLOYEE BENEFIT RIGHTS

Subtitle B—Regulatory Provisions

PART 7—GROUP HEALTH PLAN REQUIREMENTS

Subpart B—Other Requirements

[Sec. 724. Increasing transparency by removing gag clauses on price and quality in-
formation.1
Sec. 724. Increasing transparency; prohibition on anticompetitive agreements.

TITLE I—PROTECTION OF EMPLOYEE BENEFIT RIGHTS

* * *k & * * *k

SUBTITLE B—REGULATORY PROVISIONS

* * k & * * k
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PART 7—GROUP HEALTH PLAN REQUIREMENTS

* * *k & * * *k

SUBPART B—OTHER REQUIREMENTS
k * ES * k * ES

SEC. 724. INCREASING TRANSPARENCY [BY REMOVING GAG CLAUSES
ON PRICE AND QUALITY INFORMATION]; PROHIBITION
ON ANTICOMPETITIVE AGREEMENTS.

(a) INCREASING PRICE AND QUALITY TRANSPARENCY FOR PLAN
SPONSORS AND CONSUMERS.—

(1) IN GENERAL.—A group health plan (or an issuer of health
insurance coverage offered in connection with such a plan) may
not enter into an agreement with a health care provider, net-
work or association of providers, third-party administrator, or
other service provider offering access to a network of providers
that would directly or indirectly restrict a group health plan or
health insurance issuer offering such coverage from—

(A) providing provider-specific cost or quality of care in-
formation or data, through a consumer engagement tool or
any other means, to referring providers, the plan sponsor,
participants or beneficiaries, or individuals eligible to be-
come participants or beneficiaries of the plan or coverage;

(B) electronically accessing de-identified claims and en-
counter information or data for each participant or bene-
ficiary in the plan or coverage, upon request and con-
sistent with the privacy regulations promulgated pursuant
to section 264(c) of the Health Insurance Portability and
Accountability Act of 1996, the amendments made by the
Genetic Information Nondiscrimination Act of 2008, and
the Americans with Disabilities Act of 1990, including, on
a per claim basis—

(i) financial information, such as the allowed
amount, or any other claim-related financial obliga-
tions included in the provider contract;

(i) provider information, including name and clin-
ical designation;

(i11) service codes; or

(iv) any other data element included in claim or en-
counter transactions; or

(C) sharing information or data described in subpara-
graph (A) or (B), or directing that such data be shared,
with a business associate as defined in section 160.103 of
title 45, Code of Federal Regulations (or successor regula-
tions), consistent with the privacy regulations promulgated
pursuant to section 264(c) of the Health Insurance Port-
ability and Accountability Act of 1996, the amendments
made by the Genetic Information Nondiscrimination Act of
2008, and the Americans with Disabilities Act of 1990.

(2) CLARIFICATION REGARDING PUBLIC DISCLOSURE OF INFOR-
MATION.—Nothing in paragraph (1)(A) prevents a health care
provider, network or association of providers, or other service
provider from placing reasonable restrictions on the public dis-
closure of the information described in such paragraph (1).
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(3) ATTESTATION.—A group health plan (or health insurance
coverage offered in connection with such a plan) shall annually
submit to the Secretary an attestation that such plan or issuer
of such coverage is in compliance with the requirements of this
subsection.

(4) RULES OF CONSTRUCTION.—Nothing in this [section] sub-
section shall be construed to modify or eliminate existing pri-
vacy protections and standards under State and Federal law.
Nothing in this subsection shall be construed to otherwise limit
access by a group health plan, plan sponsor, or health insur-
ance issuer to data as permitted under the privacy regulations
promulgated pursuant to section 264(c) of the Health Insur-
ance Portability and Accountability Act of 1996, the amend-
ments made by the Genetic Information Nondiscrimination Act
of 2008, and the Americans with Disabilities Act of 1990.

(b) PROTECTING HEALTH PLANS NETWORK DESIGN FLEXIBILITY.—

(1) IN GENERAL.—A group health plan or a health insurance
issuer offering group health insurance coverage may not enter
into an agreement with a covered entity (as defined in para-
graph (3)) if such agreement, directly or indirectly—

(A) restricts (including by operation of any agreement in
effect between such covered entity and another covered enti-
ty) the group health plan (whether self-insured or fully-in-
sured) or health insurance issuer from—

(i) directing or steering participants or beneficiaries
to other health care providers who are not subject to
such agreement; or

(i) offering incentives to encourage participants or
beneficiaries to utilize specific health care providers;

(B) requires the group health plan or health insurance
issuer to enter into any additional agreement with an affil-
ilate of the covered entity;

(C) requires the group health plan or health insurance
issuer to agree to payment rates or other terms for any affil-
late of the covered entity not party to the agreement; or

(D) restricts other group health plans or health insurance
issuers not party to the agreement from paying a lower rate
for items or services than the plan or issuer involved in the
agreement pays for such items or services.

(2) EXCEPTIONS FOR CERTAIN PROVIDER GROUP AND VALUE-
BASED NETWORK DESIGNS.—Paragraph (1)(A) shall not apply to
a group health plan or health insurance issuer offering group
health insurance coverage with respect to—

(A) a health maintenance organization (as defined in sec-
tion 733(b)(3)), if such health maintenance organization op-
erates primarily through exclusive contracts with multi-spe-
cialty physician groups, nor to any arrangement between
such a health maintenance organization and its affiliates;
or

(B) a value-based network arrangement, such as an ex-
clusive provider network, accountable care organization,
center of excellence, a provider sponsored health insurance
issuer that operates primarily through aligned multi-spe-
cialty physician group practices or integrated health sys-
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tems, or such other similar network arrangements as deter-
mined by the Secretary through guidance or rulemaking.

(3) COVERED ENTITY DEFINED.—For purposes of this sub-
section, the term “covered entity” means a health care provider,
network or association of providers, third-party administrator,
or other service provider offering access to a network of pro-
viders.

(4) STATE GRANDFATHERING OPTION.—An applicable State au-
thority may make a determination that the prohibitions under
paragraph (1)(A) (relating to conditions that would direct or
steer enrollees to, or offer incentives to encourage enrollees to
use, other health care providers) will not apply in the State
with respect to any specified agreement executed on June 19,
2019, and any agreements related to such specified agreement
executed on or before December 31, 2020, for a maximum length
of nonapplicability of up to 10 years from the date of execution
of the contract if the applicable State authority determines that
the contract is unlikely to significantly lessen competition. With
respect to a specified agreement for which an applicable State
authority has made a determination under the preceding sen-
tence, an applicable State authority may determine whether re-
newal of the contract, within the applicable 10-year period, is
allowed.

(5) RULE OF CONSTRUCTION.—Except as provided in para-
graph (1), nothing in this subsection shall be construed to limit
network design or cost or quality initiatives by a group health
plan or health insurance issuer, including accountable care or-
ganizations, exclusive provider organizations, networks that tier
providers by cost or quality or steer enrollees to centers of excel-
lence, or other pay-for-performance programs.

* * & * * * &

INTERNAL REVENUE CODE OF 1986

Subtitle K—Group Health Plan
Requirements

CHAPTER 100—GROUP HEALTH PLAN
REQUIREMENTS

* * & & * * &

Subchapter B—OTHER REQUIREMENTS

* * k & * * k
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SEC. 9824. INCREASING TRANSPARENCY BY REMOVING GAG CLAUSES
ON PRICE AND QUALITY INFORMATION.

(a) INCREASING PRICE AND QUALITY TRANSPARENCY FOR PLAN
SPONSORS AND CONSUMERS.—

(1) IN GENERAL.—A group health plan may not enter into an
agreement with a health care provider, network or association
of providers, third-party administrator, or other service pro-
vider offering access to a network of providers that would di-
rectly or indirectly restrict a group health plan from—

(A) providing provider-specific cost or quality of care in-
formation or data, through a consumer engagement tool or
any other means, to referring providers, the plan sponsor,
participants or beneficiaries, or individuals eligible to be-
come participants or beneficiaries of the plan;

(B) electronically accessing de-identified claims and en-
counter information or data for each participant or bene-
ficiary in the plan, upon request and consistent with the
privacy regulations promulgated pursuant to section 264(c)
of the Health Insurance Portability and Accountability Act
of 1996, the amendments made by the Genetic Information
Nondiscrimination Act of 2008, and the Americans with
Disabilities Act of 1990, including, on a per claim basis—

(i) financial information, such as the allowed
amount, or any other claim-related financial obliga-
tions included in the provider contract;

(i) provider information, including name and clin-
ical designation;

(iii) service codes; or

(iv) any other data element included in claim or en-
counter transactions; or

(C) sharing information or data described in subpara-
graph (A) or (B), or directing that such data be shared,
with a business associate as defined in section 160.103 of
title 45, Code of Federal Regulations (or successor regula-
tions), consistent with the privacy regulations promulgated
pursuant to section 264(c) of the Health Insurance Port-
ability and Accountability Act of 1996, the amendments
made by the Genetic Information Nondiscrimination Act of
2008, and the Americans with Disabilities Act of 1990.

(2) CLARIFICATION REGARDING PUBLIC DISCLOSURE OF INFOR-
MATION.—Nothing in paragraph (1)(A) prevents a health care
provider, network or association of providers, or other service
provider from placing reasonable restrictions on the public dis-
closure of the information described in such paragraph (1).

(3) ATTESTATION.—A group health plan shall annually sub-
mit to the Secretary an attestation that such plan is in compli-
ance with the requirements of this subsection.

(4) RULES OF CONSTRUCTION.—Nothing in this section shall
be construed to modify or eliminate existing privacy protec-
tions and standards under State and Federal law. Nothing in
this subsection shall be construed to otherwise limit access by
a group health plan or plan sponsor to data as permitted under
the privacy regulations promulgated pursuant to section 264(c)
of the Health Insurance Portability and Accountability Act of
1996, the amendments made by the Genetic Information Non-
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discrimination Act of 2008, and the Americans with Disabil-
ities Act of 1990.

(b) PROTECTING HEALTH PLANS NETWORK DESIGN FLEXIBILITY.—

(1) IN GENERAL.—A group health plan shall not enter into an
agreement with a provider, network or association of providers,
or other service provider offering access to a network of service
providers if such agreement, directly or indirectly—

(A) restricts the group health plan from—

(i) directing or steering enrollees to other health care
providers; or

(it) offering incentives to encourage enrollees to uti-
lize specific health care providers;

(B) requires the group health plan to enter into any addi-
tional contract with an affiliate of the provider as a condi-
tion of entering into a contract with such provider;

(C) requires the group health plan to agree to payment
rates or other terms for any affiliate not party to the con-
tract of the provider involved; or

(D) restricts other group health plans not party to the
contract, from paying a lower rate for items or services
than the contracting plan pays for such items or services.

(2) ADDITIONAL REQUIREMENT FOR SELF-INSURED PLANS.—A
self-insured group health plan shall not enter into an agree-
ment with a provider, network or association of providers,
third-party administrator, or other service provider offering ac-
cess to a network of providers if such agreement directly or indi-
rectly requires the group health plan to certify, attest, or other-
wise confirm in writing that the group health plan is bound by
restrictive contracting terms between the service provider and a
third-party administrator that the group health plan is not
party to, without a disclosure that such terms exist.

(3) EXCEPTION FOR CERTAIN GROUP MODEL ISSUERS.—Para-
graph (1)(A) shall not apply to a group health plan with respect
to—

(A) a health maintenance organization (as defined in sec-
tion 9832(b)(3)), if such health maintenance organization
operates primarily through exclusive contracts with multi-
specialty physician groups, nor to any arrangement between
such a health maintenance organization and its affiliates;
or

(B) a value-based network arrangement, such as an ex-
clusive provider network, accountable care organization or
other alternative payment model, center of excellence, a pro-
vider sponsored health insurance issuer that operates pri-
marily through aligned multi-specialty physician group
practices or integrated health systems, or such other simi-
lar network arrangements as determined by the Secretary
through rulemaking.

(4) ATTESTATION.—A group health plan shall annually sub-
mit to the Secretary of Labor an attestation that such plan is
in compliance with the requirements of this subsection.

(¢) MAINTENANCE OF EXISTING HIPAA, GINA, AND ADA PROTEC-
TIONS.—Nothing in this section shall modify, reduce, or eliminate
the existing privacy protections and standards provided by reason
of State and Federal law, including the requirements of parts 160
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and 164 of title 45, Code of Federal Regulations (or any successor
regulations).

(d) REGULATIONS.—The Secretary, in consultation with the Sec-
retary of Health and Human Services and the Secretary of Labor,
not later than 1 year after the date of enactment of this section,
shall promulgate regulations to carry out this section.

(¢) RULE OF CONSTRUCTION.—Nothing in this section shall be
construed to limit network design or cost or quality initiatives by a
group health plan, including accountable care organizations, exclu-
sive provider organizations, networks that tier providers by cost or
quality or steer enrollees to centers of excellence, or other pay-for-
performance programs.

(f) CLARIFICATION WITH RESPECT TO ANTITRUST LAWS.—Compli-
ance with this section does not constitute compliance with the anti-
trust laws, as defined in subsection (a) of the first section of the

Clayton Act (15 U.S.C. 12(a)).

* * * & * * *



ADDITIONAL VIEWS

H.R. 3120, the Healthy Competition for Better Care Act, intro-
duced by Rep. Michelle Steel (R—CA), prohibits certain terms in
contracts entered into by group health plans and insurers, includ-
ing “anti-tiering” and “anti-steering” clauses, “all-or-nothing”
clauses, “most-favored-nation” clauses, and other anticompetitive
terms. Prohibiting these contract terms in federal law could help
counter the negative impacts that consolidation can have on plans
and consumers alike, by preventing hospital monopolies from
leveraging their market power to force sponsors into contracts that
financially benefit the hospital and raise costs.! H.R. 3120 was re-
ported favorably out of Committee on voice vote.

Consideration of the bill is timely, and the legislative intent is
meritorious—to address the anticompetitive practices that dis-
advantage consumers of health care. Over the past three decades,
there has been a steady increase in hospital consolidations?2 and
this trend is expected to continue.3 One study found that the hos-
pital sector is highly concentrated in as many as 90 percent of
urban areas.* Research shows that consolidation reduces competi-
tion and leads to increased prices >—as high as 65 percent accord-
ing to one estimate.® Consolidation also can lead to lower wages for
many health industry workers,? lower quality of care for patients,8
and higher costs for the federal government.®

However, while well-intentioned, additional deliberation and re-
finements are needed. The bill includes exemptions for any contract
that involves a health maintenance organization (HMO), center of
excellence, or a “value-based network arrangement.” Notably, 13
percent of workers with employer-sponsored health coverage were
enrolled in an HMO in 2023.1° In addition, although undefined in

1Brot-Goldberg et al., Who Pays for Rising Health Care Prices? Evidence from Hospital Merg-
ers, National Bureau of Economic Research (June 2024), https:/www.nber.org/papers/w32613.

2Levinson et al., Ten Things to Know About Consolidation in Health Care Provider Markets,
KFF (Apr. 19, 2024), https://www.kff.org/health-costs/issue-brief/ten-things-to-know-about-
consolidation-in-health-care-provider-markets/.

3Ron Southwick, Hospital merger activity is projected to increase in 2024, Chief Healthcare
Executive (Jan. 25, 2024), https://www.chiefhealthcareexecutive.com/view/hospital-merger-
activity-is-projected-to-increase-in-2024.

4Brent D. Fulton, Health Care Market Concentration Trends In The United States: Evidence
And Policy Responses, Health Affairs (Sep. 2017), https://www.healthaffairs.org/doi/full/10.1377/
hlthaff.2017.0556.

5Gaynor & Town, The Impact of Hospital Consolidation—Update, The Robert Wood Johnson
Foundation (June 2012), DOI: 10.13140/RG.2.1.4294.0882; Brot-Goldberg et al., supra note 2.

6Liu et al., Environmental Scan on Consolidation Trends and Impacts in Health Care Mar-
kets, RAND (Sept. 30, 2022), https:/www.rand.org/pubs/research_reports/RRA1820-1.html.

7Prager & Schmitt, Employer Consolidation and Wages: Evidence from Hospitals, American
Economic Review (2021), https://pubs.aeaweb.org/doi/pdfplus/10.1257/aer.20190690.

8 Martin Gaynor, What to Do about Health-Care Markets? Policies to Make Health-Care Mar-
kets Work, Brookings (Mar. 2020), https://www.brookings.edu/wp-content/uploads/2020/03/
Gaynor PP FINAL.pdf.

9Supra note 2.

102023 Employer Health Benefits Survey, KFF (Oct. 18, 2023), https:/www.kff.org/health-
costs/report/2023-employer-health-benefits-survey/.
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this bill, the term Accountable Care Organizations (ACOs) are rec-
ognized as one type of “value-based network arrangement.”11
While ACOs were originally established as a payment model for
Medicare, many private sector health plans across the country have
launched their own ACO networks, and today the top 20 commer-
cial ACOs by patient population represent more than 13 million pa-
tients.12 While there may be policy merit in ensuring that certain
arrangements focused on value and quality can continue, there
should be ongoing dialogue on how to best achieve that goal with-
out leaving consumers vulnerable to the behaviors the bill seeks to
eliminate.13 Furthermore, in addition to creating a loophole for cer-
tain existing contracts, the bill’s state grandfathering option allows
states to determine the applicability of federal law to employee
health benefits plans, upending a longstanding practice regarding
ERISA preemption and setting a dangerous precedent. Lastly, the
Secretary is granted broad authority to exempt any “other similar
network arrangements,” further weakening the bill and leaving the
door open for future loopholes or problematic interpretations.

It is necessary to close the loopholes and eliminate the exceptions
in the bill adopted by the Committee. Doing so would bolster its
strength and sufficiency to protect consumers from high health care
costs. With these improvements, this legislation would be a strong-
er product and would warrant full support.

ROBERT C. “BOBBY” SCOTT,
Ranking Member.

O

11Value-Based Care, Centers for Medicare and Medicaid Services, https://www.cms.gov/
priorities/innovation/key-concepts/value-based-care (last visited Sept. 19, 2024); Making the Most
of Accountable Care Organizations (ACOs): What Advocates Need to Know, Families USA (Feb.
2012), https:/familiesusa.org/wp-content/uploads/2012/01/ACO-Basics.pdf.

12Top 25 ACOs by patient population, Definitive Healthcare (June 12, 2024), https:/
www.definitivehc.com/resources/healthcare-insights/top-acos-patient-population:~:text=
Which%20AC0%20has%20the%20largest,and%20two%20 are%20Medicaid%20ACOs; How many
accountable care organizations (ACOs) are in each state? Definitive Healthcare (May 6, 2024),
https:/www.definitivehc.com/  resources/healthcare-insights/accountable-care-organizations-by-
state.

13 See, e.g., Letter from Consumers for Fair Hospital Pricing to Chair Virginia Foxx and Rank-
ing  Member Bobby  Scott (Sept. 11, 2024), https:/familiesusa.app.box.com/s/
1t4fr3pxuekuqjdlvbjiiltwt8334piz.
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