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118TH CONGRESS REPORT " ! HOUSE OF REPRESENTATIVES 1st Session 118–224 

PROVIDING COMPLETE INFORMATION TO RETIREMENT 
INVESTORS ACT 

SEPTEMBER 26, 2023.—Committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed 

Ms. FOXX, from the Committee on Education and the Workforce, 
submitted the following 

R E P O R T 

together with 

MINORITY VIEWS 

[To accompany H.R. 5340] 

[Including cost estimate of the Congressional Budget Office] 

The Committee on Education and the Workforce, to whom was 
referred the bill (H.R. 5340) to amend the Employee Retirement In-
come Security Act of 1974 to ensure that pension plans provide no-
tice to participants and beneficiaries on risks associated with cer-
tain investments, and for other purposes, having considered the 
same, reports favorably thereon with an amendment and rec-
ommends that the bill as amended do pass. 

The amendment is as follows: 
Strike all after the enacting clause and insert the following: 

SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Providing Complete Information to Retirement In-
vestors Act’’. 
SEC. 2. BROKERAGE WINDOW DISCLOSURES. 

(a) IN GENERAL.—Section 404(c) of the Employee Retirement Income Security Act 
of 1974 (29 U.S.C. 1104(c)) is amended by adding at the end the following new para-
graph: 

‘‘(7) NOTICE REQUIREMENTS FOR BROKERAGE WINDOWS.— 
‘‘(A) IN GENERAL.—In the case of a pension plan which provides for indi-

vidual accounts and which provides a participant or beneficiary the oppor-
tunity to choose from designated investment alternatives, a participant or 
beneficiary shall not be treated as exercising control over assets in the ac-
count of the participant or beneficiary unless, with respect to any invest-
ment arrangement that is not a designated investment alternative, each 
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time before such a participant or beneficiary directs an investment into, out 
of, or within such investment arrangement, such participant is notified of, 
and acknowledges, each element of the notice described under paragraph 
(B). 

‘‘(B) NOTICE.—The notice described under this paragraph is a four part 
information that is substantially similar to the following information: 

‘‘1. Your retirement plan offers designated investment alternatives prudently selected and mon-
itored by fiduciaries for the purpose of enabling you to construct an appropriate retirement 
savings portfolio. In selecting and monitoring designated investment alternatives, your plan’s 
fiduciary considers the risk of loss and the opportunity for gain (or other return) compared 
with reasonably available investment alternatives. 

2. The investments available through this investment arrangement are not designated invest-
ment alternatives, and have not been prudently selected and are not monitored by a plan fi-
duciary. 

3. Depending on the investments you select through this investment arrangement, you may ex-
perience diminished returns, higher fees, and higher risk than if you select from the plan’s 
designated investment alternatives. 

4. The following is a hypothetical illustration of the impact of return at 4 percent, 6 percent, 
and 8 percent on your account balance projected to age 67. 

‘‘(C) ILLUSTRATION.—The notice described under paragraph (B) shall also 
include a graph displaying the projected retirement balances of such partic-
ipant or beneficiary at age 67 if the account of such individual were to 
achieve an annual return equal to each of the following: 

‘‘(i) 4 percent. 
‘‘(ii) 6 percent. 
‘‘(iii) 8 percent.’’. 

(b) DESIGNATED INVESTMENT ALTERNATIVE DEFINED.—Section 3 of such Act (29 
U.S.C. 1002) is amended by adding at the end the following new paragraph: 

‘‘(46) DESIGNATED INVESTMENT ALTERNATIVE.— 
‘‘(A) IN GENERAL.—The term ‘designated investment alternative’ means 

any investment alternative designated by a responsible fiduciary of an indi-
vidual account plan described in subsection 404(c) into which participants 
and beneficiaries may direct the investment of assets held in, or contributed 
to, their individual accounts. 

‘‘(B) EXCEPTION.—The term ‘designated investment alternative’ does not 
include brokerage windows, self-directed brokerage accounts, or similar 
plan arrangements that enable participants and beneficiaries to select in-
vestments beyond those designated by a responsible plan fiduciary.’’. 

(c) EFFECTIVE DATE.—The amendment made by subsection (a) shall take effect on 
January 1, 2025. 

PURPOSE 

Employee benefit plans have one purpose: to provide employee 
benefits. Employee benefit plan assets have one purpose: to fund 
those benefits. The Employee Retirement Income Security Act of 
1974 (ERISA) was designed to ensure that the financial interests 
of participants and beneficiaries in their benefits do not take a 
back seat to advancing political and social interests. Some plan 
sponsors have added brokerage windows to self-directed individual 
retirement accounts covered by ERISA in order to allow partici-
pants to direct their investments in products not offered by the 
plan, including investments made for their environmental, social, 
and governance (ESG) benefits that could sacrifice return on in-
vestment or increase the risk associated with investment. H.R. 
5340 requires plans to remind participants of the impact that dif-
ferences in return on their retirement savings can make on their 
standard of living during retirement. 
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COMMITTEE ACTION 

117TH CONGRESS 

Second Session—Hearings 
On February 26, 2022, the Committee on Education and Labor, 

Subcommittee on Health, Employment, Labor, and Pensions, held 
a hearing titled ‘‘Improving Retirement Security and Access to 
Mental Health Benefits,’’ which discussed the Biden administra-
tion’s attempt to put its radical environmental and social agendas 
above the financial interests of retirees by prioritizing ESG factors 
when investing retirement plan assets. Testifying before the Sub-
committee were Dr. Andrew Biggs, Resident Scholar, American En-
terprise Institute, Washington, D.C.; Karen Handorf, Senior Coun-
sel, Berger Montague, Washington, D.C.; Amy Matsui, Director of 
Income Security and Senior Counsel, National Women’s Law Cen-
ter, Washington, D.C.; and Aron Szapiro, Head of Retirement Stud-
ies and Public Policy, Morningstar Investment Management, Wash-
ington, D.C. 

On June 14, 2022, the Committee on Education and Labor held 
a hearing titled ‘‘Examining the Policies and Priorities of the U.S. 
Department of Labor’’ to review the Fiscal Year (FY) 2023 budget 
priorities of the U.S. Department of Labor (DOL). Testifying before 
the Committee was the Honorable Martin J. Walsh, Secretary, De-
partment of Labor, Washington D.C. At this hearing, concerns were 
discussed regarding DOL’s proposed rule titled ‘‘Prudence and Loy-
alty in Selecting Plan Investments and Exercising Shareholder 
Rights,’’ including the Biden administration’s efforts to undermine 
an investment fiduciary’s duties of prudence and loyalty when se-
lecting and monitoring investments for ERISA plans, and the ad-
ministration’s view on incorporating ESG into the administration of 
ERISA plans. 

Second Session—Legislative Action 
On March 18, 2022, Rep. Andy Barr (R–KY) introduced the En-

suring Sound Guidance Act (H.R. 7151) with Rep. Rick Allen (R– 
GA) as an original co-sponsor. The bill was referred to the Com-
mittee on Education and Labor and the Committee on Financial 
Services. 

118TH CONGRESS 

First Session—Hearings 
On June 7, 2023, the Committee on Education and the Workforce 

held a hearing on ‘‘Examining the Policies and Priorities of the 
U.S. Department of Labor’’ to review the FY 2023 budget priorities 
of DOL. Testifying before the Committee was the Honorable Julie 
Su, Acting Secretary, DOL, Washington, D.C. At this hearing, 
DOL’s December 1, 2022, rule titled ‘‘Prudence and Loyalty in Se-
lecting Plan Investments and Exercising Shareholder Rights’’ was 
discussed, including concerns regarding the Biden administration’s 
efforts to undermine an investment fiduciary’s duties of prudence 
and loyalty when selecting and monitoring investments for ERISA 
plans and the administration’s support for incorporating ESG into 
the administration of ERISA plans. 
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1 ERISA § § 403(c), 404(a); 29 U.S.C. § § 1103(c), 1104(a). Hereinafter, this fiduciary duty is re-
ferred to as the ‘‘exclusive purpose rule.’’ 

2 Donavan v. Mazzola, 716 F.2d 1226, 1238 (9th Cir. 1983) (citation omitted). 
3 Donavan v. Bierwirth, 680 F.2d 263, 271 (2nd Cir. 1982). 

First Session—Legislative Action 
On February 7, 2023, Rep. Barr introduced a joint resolution of 

disapproval (H.J. Res. 30) under the Congressional Review Act 
(CRA) to nullify the Biden administration’s DOL rule titled ‘‘Pru-
dence and Loyalty in Selecting Plan Investments and Exercising 
Shareholder Rights.’’ The resolution rescinds the rule and would 
have the effect of reinstating the Trump administration’s Novem-
ber 13, 2020, rule on ESG investing for ERISA plans titled ‘‘Finan-
cial Factors in Selecting Plan Investments.’’ On February 28, 2023, 
the House of Representatives passed H.J. Res. 30 by a vote of 219– 
210, with Senate passage on March 1 by a vote of 50–46. On March 
20, the President vetoed the measure. On March 23, the House 
failed to override the veto by a vote of 219–200. 

On June 21, 2023, Rep. Barr introduced the Ensuring Sound 
Guidance Act (H.R. 4237) with Reps. Allen and Bill Huizenga (R– 
MI) as original co-sponsors. 

On September 5, 2023, Rep. Jim Banks (R–IN) introduced the 
Providing Complete Information to Retirement Investors Act (H.R. 
5340). The bill was referred to the Committee on Education and 
the Workforce. On September 14, 2023, the Committee considered 
H.R. 5340 in legislative session and reported it favorably, as 
amended, to the House of Representatives by a recorded vote of 23 
to 19. The Committee adopted an Amendment in the Nature of a 
Substitute (ANS) offered by Rep. Banks that made minor technical 
changes. 

COMMITTEE VIEWS 

INTRODUCTION 

H.R. 5340, the Providing Complete Information to Retirement In-
vestors Act, affects participant-directed ERISA individual account 
plans that allow participants to select investments from a menu of 
designated investment alternatives and through brokerage win-
dows. The bill requires these plans to give critically important in-
formation, by means of an online notice at the time investments 
are directed, to participants before investing through a brokerage 
window. H.R. 5340 protects the retirement savings of the U.S. 
workforce, which is the purpose of ERISA. 

THE DUTY OF PRUDENCE AND LOYALTY UNDER EXISTING LAW 

Under ERISA, an investment fiduciary must act solely in the in-
terest of participants and beneficiates and for the exclusive purpose 
of providing benefits to participants and their beneficiaries and de-
fraying reasonable expenses of administering the plan (the ‘‘exclu-
sive purpose rule’’).1 Courts have held that ERISA’s exclusive pur-
pose rule requires fiduciaries to act with ‘‘complete and undivided 
loyalty to the beneficiaries’’ 2 and to make decisions ‘‘with an eye 
single to the interests of participants and beneficiaries.’’ 3 

In 2014, the U.S. Supreme Court unanimously rejected non-pecu-
niary public policy goals as a basis for relaxing ERISA’s fiduciary 
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4 Fifth Third Bancorp v. Dudenhoeffer, 573 U.S. 409 (2014) (rejecting a ‘‘presumption of pru-
dence’’ for acquisition and holding of employer stock based on the non-pecuniary benefit of em-
ployee stock ownership). 

5 Id. at 420 (‘‘We cannot accept the claim . . . that the content of ERISA’s duty of prudence 
varies depending on the specific nonpecuniary goal set our in an ERISA plan.’’) 

6 Id. at 421. 
7 ERISA § 404(a)(1)(B), 29 U.S.C. § 1104(a)(1)(B). 
8 Tibble v. Edison Int’l, 135 S. Ct. 1823, 1828–29 (2015) (confirming ERISA fiduciary duty to 

monitor and remove imprudent trust investments). 
9 29 C.F.R. § 2550.404c–1(d)(2)(iv); 29 C.F.R. § 2550.404a–5(f). 

standards.4 The Court held that ERISA’s duty of prudence does not 
vary depending on a non-pecuniary goal, even if that goal is set out 
in the plan document.5 The Court stated, 

Read in the context of ERISA as a whole, the term ‘bene-
fits’ . . . must be understood to refer to the sort of finan-
cial benefits (such as retirement income) that trustees who 
manage investments typically seek to secure for the trust’s 
beneficiaries. . . . The term does not cover nonpecuniary 
benefits like those supposed to arise from employee owner-
ship of employer stock.6 

The Court’s holding applies to all non-pecuniary benefits. Thus, 
under ERISA, there is no room for advancing collateral goals such 
as ESG, even in a tiebreaker situation in which there are two eco-
nomically equal investments. Fiduciaries who offer participant-di-
rected investing through brokerage windows allow participants to 
exercise their investing preferences (including ESG preferences) 
through the brokerage window to purchase investments that might 
not have passed muster under ERISA’s duties of prudence and loy-
alty. 

ERISA also requires a fiduciary to act ‘‘with the care, skill, pru-
dence, and diligence under the circumstances then prevailing that 
a prudent man acting in a like capacity and familiar with such 
matters would use in the conduct of an enterprise of like char-
acter.’’ 7 Thus, fiduciaries are held to an expert prudence standard. 
Courts have held that the duty of prudence requires an ERISA fi-
duciary to monitor the appropriateness of investments continually.8 
However, for the last 30 years, there have been attempts to erode 
ERISA’s principles of prudence and loyalty in order to promote ben-
efits other than the financial interest of participants and bene-
ficiaries (i.e., ‘‘collateral benefits’’). 

BROKERAGE WINDOWS IN PARTICIPANT-DIRECTED INDIVIDUAL 
ACCOUNT PLANS 

Under ERISA, individual account plans (also known as defined 
contribution plans) may allow participants to direct their invest-
ments among designated investment alternatives that are pru-
dently selected and monitored by the plan’s investment fidu-
ciaries.9 Some defined contribution plans also offer brokerage win-
dows or self-directed brokerage accounts, allowing participants to 
select investments beyond those designated investment alter-
natives. Brokerage windows are a common means for ERISA-de-
fined contribution plans to satisfy participant demand for ESG-type 
investments that might not be prudent as a designated investment 
alternative. 

When a participant invests through brokerage windows, the par-
ticipant bypasses an ERISA plan’s investment expertise. The par-
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10 Fiduciary Requirements for Disclosure in Participant-Directed Individual Account Plans, 75 
Fed. Reg. 65,910 (Oct. 20, 2010) (adding 29 C.F.R. § 2550.404a–5 ‘‘Fiduciary requirements for 
disclosure in participant-directed individual account plans’’). 

11 29 C.F.R. § 2550.404c–1(d)(2)(iv); 29 C.F.R. § 2550.404a–5(f). 
12 Id. 29 C.F.R. § 2550.404a–5(h)(4) (providing that a brokerage window is not itself a des-

ignated investment alternative because it is not an investment specifically identified as avail-
able under the plan by the plan fiduciary). But see ERISA ADVISORY COUNCIL, REPORT TO THE 
HONORABLE MARTIN WALSH, UNITED STATES SECRETARY OF LABOR: UNDERSTANDING BROKERAGE 
WINDOWS IN SELF-DIRECTED RETIREMENT PLANS (Dec. 2021) (referred to herein as the ‘‘2021 
EAC Report’’) (reporting that plan sponsor representatives may decline to offer self-directed bro-
kerage windows as being unsuitable for that particular employer’s population (p.12); reporting 
ERISA fiduciary testimony that the decision to add a brokerage window is a fiduciary decision 
(p.15); reporting the testimony that the decision to implement a brokerage window is a fiduciary 
decision even if it is hardwired in the plan document (p. 26, p. 28); reporting testimony that 
even if a brokerage account is hardwired in the plan document, Dudenhoeffer suggests that the 
duty of prudence trumps (p. 28)). 

13 Few cases have analyzed the extent of an ERISA fiduciary’s duties with respect to a broker-
age window. See Moitoso v. FMR LLC, 451 F. Supp. 3d 189, 208 (D. Mass. 2020) (reviewing 
limited authority and stating ‘‘there is a significant lack of clarity regarding the duties a fidu-
ciary owes with respect to funds within a brokerage window); see also Larson v. Allina Health, 
350 F. Supp. 3d 780, 799 (D. Colo. 2020) (refusing to dismiss claims against a fiduciary for fail-
ing to monitor funds offered through a mutual fund window limiting selections to 300 mutual 
fund options). Other court decisions have stated without analysis that investments offered with-
in brokerage windows were not monitored. See, e.g., Ramos v. Banner Health, 467 F. Supp. 3d 
1067, 1083 (D. Colo. 2020) (finding ‘‘[Plan fiduciaries] did not monitor investments available 
through BrokerageLink nor were they required to do so.’’). 

ticipant’s investment selection is not subject to any guardrails on 
ESG investments, such as the duty of prudence and loyalty under 
ERISA. As a result, participants may experience lower risk-ad-
justed returns and higher fees. An aggregate difference of 2 percent 
in diminished investment returns and higher fees over a 40-year 
savings period can result in a retirement balance that is 40 percent 
lower. 

BROKERAGE WINDOWS DISTINGUISHED FROM DESIGNATED 
INVESTMENT ALTERNATIVES 

DOL guidance distinguishes between brokerage windows and a 
‘‘designated investment alternative.’’ DOL generally defines a ‘‘des-
ignated investment alternative’’ as ‘‘any investment alternative 
designated by the covered plan into which participants and bene-
ficiaries may direct the investment of assets held in, or contributed 
to, their individual accounts.’’ A designated investment alternative 
‘‘does not include brokerage windows, self-directed brokerage ac-
counts, or similar arrangements that enable participants and bene-
ficiaries to select investments beyond those designated by the 
plan.’’ 10 

An ERISA fiduciary is clearly subject to the duties of prudence 
and loyalty when selecting and monitoring designated investment 
alternatives into which participants and beneficiaries may direct 
the investment of assets held in or contributed to their accounts.11 
On the other hand, guidance on fiduciary duty with respect to the 
selection and monitoring of brokerage windows is limited. One view 
is that a fiduciary is subject to the duties of prudence and loyalty 
when selecting and monitoring a brokerage window as an invest-
ment vehicle with respect to the service provider and the fees 
charged to participants but is not responsible for a participant’s in-
vestment directions that are made through a brokerage window. 
However, it is not clear that implementing the brokerage window 
itself as an investment vehicle available to participants under an 
ERISA plan is subject to the duty of prudence and loyalty.12 

Case law on brokerage windows in individual account plans is 
also sparse.13 In Moitoso v. FMR LLC, 451 F. Supp.3d 189 (D. 

VerDate Sep 11 2014 03:37 Oct 11, 2023 Jkt 039006 PO 00000 Frm 00006 Fmt 6659 Sfmt 6602 E:\HR\OC\HR224.XXX HR224



7 

14 Moitoso v. FMR LLC, 451 F. Supp. 3d at 208–210 (holding that a brokerage window lim-
iting investments to Fidelity’s proprietary mutual fund menu was not itself a ‘‘brokerage win-
dow’’ and therefore Fidelity could face liability for failing to monitor funds offered through that 
window); Larson v. Allina Health, 350 F. Supp. 3d 780, 799 (D. Colo. 2020) (refusing to dismiss 
claims against a fiduciary for failing to monitor funds offered through a mutual fund window 
limiting selections to 300 mutual fund options). 

15 EAC, REPORT TO THE HONORABLE MARTIN WALSH, UNITED STATES SECRETARY OF LABOR: 
UNDERSTANDING BROKERAGE WINDOWS IN SELF-DIRECTED RETIREMENT PLANS (Dec. 2021) (here-
inafter 2021 EAC Report). 

16 Id. at 13 (citing the Plan Sponsor Council of America’s 63rd Annual Survey of Profit Shar-
ing and 401(k) Plans). 

17 2021 EAC Report, supra note 15. 
18 Id. at 16. 
19 Id. at 44. 

Mass. 2020), the court stated, ‘‘[I]n sum, there is a significant lack 
of clarity regarding the duties a fiduciary owes with respect to 
funds within a brokerage window.’’ Existing case law suggests that 
an investment vehicle labeled by a plan as a brokerage window 
may nonetheless be subject to the same duties of prudence and loy-
alty to the extent that a plan fiduciary has significantly limited the 
selection of funds available through the window, causing such se-
lections, in essence, to become designated investment alter-
natives.14 

H.R. 5340 does not seek to disturb or change the duties of pru-
dence and loyalty associated with brokerage windows (or des-
ignated investment alternatives) but only to remind participants 
and beneficiaries, when investing through true brokerage windows, 
their individual selections are not being selected or monitored by 
a fiduciary bound by ERISA’s duties of prudence and loyalty. In 
that regard, however, ERISA implicitly affirms the prevailing view 
that under a true brokerage window, a participant’s investment se-
lections are not substantially winnowed, nor are they monitored by 
a fiduciary. 

2021 EAC REPORT 

In 2021, the Advisory Council on Employee Welfare and Pension 
Benefit Plans (EAC) published the first comprehensive study on 
brokerage windows in ERISA plans (2021 EAC Report).15 The 
Study was informed by testimony from industry experts and pro-
vides an insight into the prevalence of brokerage windows and why 
plan sponsors are choosing to offer brokerage windows, including to 
provide opportunities for ESG investing. The study also raised con-
cerns about whether all participants using brokerage windows un-
derstand the difference between investing through a brokerage 
window and investing through a plan’s designated investment al-
ternatives. 

According to the Plan Sponsor Council of America, just over 23 
percent of all ERISA individual account plans offer a brokerage 
window.16 However, only 1.5 percent of ERISA assets are invested 
through brokerage windows.17 Testimony before the EAC from rec-
ordkeepers indicated that 46 percent of plans that use Alight as a 
recordkeeper offer a brokerage window; 23 percent of plans that 
use Fidelity as their recordkeeper offer a brokerage window, and 20 
percent of plans that use Vanguard as their recordkeeper offer a 
brokerage window.18 Data presented to EAC demonstrated ‘‘an up-
tick in Millennials investing through brokerage windows,’’ 19 al-
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20 Id. at 32. 
21 Id. at 35. 
22 Id. at 11 (‘‘All plan sponsor representatives testified that the self-directed brokerage window 

afforded plan sponsors the opportunity to allow participants to customize their portfolios in was 
that the standard investment options would not afford. For example, if participants sought to 
invest in options that supported specific policy goals, such as [ESG] or Sharia investing, those 
participants would have a greater chance of finding those investment opportunities in the self- 
directed brokerage window because such investment options would be available, even if few par-
ticipants elected to invest in them.’’). 

23 Id. at 16. 
24 Id. at 21. 
25 Id. at 23. 
26 Id. at 13 (quoting Kathleen Kelly from Compass Financial Partners). 
27 Id. at 14. 
28 Id. at 27 (quoting Fred Reisch). 

though recordkeepers reported low utilization overall (e.g., 3 per-
cent for Fidelity 20 and 1⁄2 percent for Vanguard 21). 

According to plan sponsor representatives interviewed for the 
2021 EAC Report, brokerage windows allow participants to cus-
tomize their portfolios outside of the designated investment op-
tions, including investing for collateral goals associated with 
ESG.22 Recordkeepers similarly told EAC that plan sponsors add 
brokerage windows to their plans in response to participant re-
quests for broader investment opportunities, including ESG funds, 
religion-compliant funds, and other investment options.23 A rep-
resentative of brokerage service providers explained that plan 
sponsors often add brokerage windows to accommodate participants 
who want to customize their investment portfolio beyond the des-
ignated investment alternatives, such as investing in a ‘‘green’’ 
fund.24 A representative from a large trade group with investment 
fiduciary members also stated that brokerage windows were offered 
in plans managed by their investment fiduciary members to ‘‘keep 
participants with specialized investment needs or preferences in 
the plan, such as faith-based limitations on investments and social 
policy preferences.’’ 25 

One issue raised several times in the 2021 EAC Report was a 
participant’s ability to distinguish between investments that are 
designated investment alternatives and brokerage windows. One 
professional investment fiduciary recognized ‘‘the challenges of en-
suring participants understand the difference in the fiduciary’s role 
with respect to the designated investment alternatives within the 
core investment menu in contrast with the limited role over a bro-
kerage window.’’ According to the report, the professional invest-
ment fiduciary ‘‘thinks it should be clear to participants that there 
is no endorsement from the fiduciary of investments within a bro-
kerage window, and this may be an area where . . . further guid-
ance [is needed] on what is expected from plan fiduciaries in rela-
tion to brokerage windows.’’ 26 According to the report, Mr. Kevin 
Mahoney, a retirement consultant, also raised concerns that it ‘‘is 
important for participants to understand the additional risks asso-
ciated with [brokerage windows.]’’ 27 A preeminent attorney special-
izing in ERISA fiduciary duties suggested to EAC that participants 
be educated that there is no monitoring and no prudent selection 
of the investments available through a brokerage window and that 
there is a risk the participant could make an investment mistake.28 
An attorney representing the American Benefits Council acknowl-
edged that ‘‘the retirement community’’ understands that des-
ignated investment alternatives are ‘‘blessed’’ by the employer but 
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29 Id. at 25. 
30 Id. at 20. 
31 Id. at 24. 

that investments through brokerage windows are not.29 H.R. 5340 
seeks to extend that understanding to the participants and bene-
ficiaries who choose to invest through a brokerage window. 

The 2021 EAC Report noted broad consensus among the record-
keepers interviewed that ‘‘investment-specific disclosures for bro-
kerage accounts would not be feasible, given the open-ended invest-
ment environment’’ and existing disclosure requirements suffice.30 
An attorney specializing in ERISA and representing the American 
Benefits Council testified that investment-specific disclosures 
would be unworkable for most plan sponsors.31 

While the 2021 EAC Report did not recommend mandating addi-
tional disclosures through a brokerage window, H.R. 5340 does not 
impose investment-specific disclosure requirements, nor does it du-
plicate existing disclosure requirements. The notice required under 
H.R. 5340 distinguishes between fiduciary oversight associated 
with a plan’s designated investment alternatives and a brokerage 
window option. This type of notice does not seem to have been con-
sidered by EAC in its report. 

IMPACT ON THE RETIREMENT SAVINGS OF AMERICA’S WORKERS 

A participant’s decision to bypass designated investment alter-
natives may not be harmless. The decision to self-select invest-
ments through a brokerage window may result in increased risk 
and lower return on retirement savings. This is imprudent when 
a participant has a choice to invest through professionally selected 
and monitored designated investment alternatives. The cumulative 
harm, over a lifetime of retirement saving, could have a substantial 
adverse impact on a participant’s lifestyle and welfare during his 
or her retirement years. 

H.R. 5340, PROVIDING COMPLETE INFORMATION TO RETIREMENT 
INVESTORS ACT 

H.R. 5340 protects the retirement savings and other ERISA-cov-
ered benefits of the U.S. workforce while preserving access to bro-
kerage windows offered in self-directed individual account plans. 
The bill requires plans to inform participants of any designated in-
vestment alternatives and the significance of those alternatives for 
retirement savings. The bill also quantifies for participants the im-
pact that a reduction in income on their retirement savings will 
have over a lifetime of saving. 

CONCLUSION 

To protect the financial interests of participants and beneficiaries 
in their benefits, and to reinforce ERISA’s existing duties of pru-
dence and loyalty, H.R. 5340 ensures that participants who self-di-
rect their retirement savings through brokerage windows and who 
have access to designated investment alternatives under their 
plans will be informed of the significant differences of investing 
through a self-directed brokerage account as compared to a des-
ignated investment alternative and the potential long-range impact 
on their retirement savings. 
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SUMMARY 

H.R. 5340 SECTION-BY-SECTION SUMMARY 

Section 1. Short title 
• Names the bill as the ‘‘Providing Complete Information to 

Retirement Investors Act’’ 

Section 2. Employee Retirement Income Security Act of 1974 
Amendment 

Section 2(a) amends ERISA Section 404(c) by adding a new para-
graph ‘‘Notice Requirements for Brokerage Windows’’ with the pro-
visions discussed below. 

• A notice requirement must be met for certain plans to 
qualify for relief under ERISA Section 404(c)(1) with respect to 
any investment that is not a designated investment alter-
native. 

• The notice applies to a pension plan that provides indi-
vidual accounts and provides a participant or beneficiary the 
opportunity to choose from designated investment alternatives. 

• The notice applies to any participant or beneficiary direct-
ing an investment into, out of, or within an investment that is 
not a designated investment alternative each time that the 
participant or beneficiary makes such a direction. 

• The participant or beneficiary is required, as part of the 
notice process, to acknowledge each element of the notice. 

• The notice is to be given sequentially in four separate 
parts, and the participant must acknowledge each part. The 
notice may be tailored to the plan’s situation as long as it is 
substantially similar to the wording in the statute. 

• The four parts of the notice are as follows: 
1. Your retirement plan offers designated investment al-

ternatives prudently selected and monitored by fiduciaries 
for the purpose of enabling you to construct an appropriate 
retirement savings portfolio. In selecting and monitoring 
designated investment alternatives, your plan’s fiduciary 
considers the risk of loss and the opportunity for gain (or 
other return) compared with reasonably available alter-
native investments. 

2. The investments available through this investment 
arrangement are not designated investment alternatives, 
and have not been prudently selected, and are not mon-
itored by a plan fiduciary. 

3. Depending on the investments you select through the 
investment arrangement, you may experience diminished 
returns, higher fees, and higher risk than if you select 
from the plan’s designated investment alternatives. 

4. The following is a hypothetical illustration of the im-
pact of return at 4 percent, 6 percent, and 8 percent on 
your retirement balance projected to age 67. 

• The bill requires a graph to be displayed along with the 
fourth element of the notice to display the projected retirement 
balance (using the latest available account balance) at age 67 
based on an annual return of 4 percent, 6 percent, and 8 per-
cent. 
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Section 2(b) amends ERISA by adding a definition of ‘‘designated 
investment alternative’’ as ‘‘any investment alternative designated 
by a responsible fiduciary of an individual account plan described 
in section 404(c) into which participants and beneficiaries may di-
rect the investment of assets held in, or contributed to, their indi-
vidual accounts,’’ but this does not include brokerage windows, self- 
directed brokerage accounts, or similar plan arrangements that en-
able participants and beneficiaries to select investments beyond 
those designated by a responsible plan fiduciary. 

Section 2(b) also provides that the amendments made by the bill 
under subsection (a) (the notice requirements) take effect on Janu-
ary 1, 2025. 

EXPLANATION OF AMENDMENTS 

The amendments, including the amendment in the nature of a 
substitute, are explained in the body of this report. 

APPLICATION OF LAW TO THE LEGISLATIVE BRANCH 

Section 102(b)3 of Public Law 104–1 requires a description of the 
application of this bill to the legislative branch. H.R. 5340 takes 
important steps to protect the interests of the workforce in their 
benefits provided under ERISA plans with respect to brokerage 
windows. H.R. 5340 is applicable only to investments subject to 
ERISA and therefore does not affect the legislative branch. 

UNFUNDED MANDATE STATEMENT 

Pursuant to Section 423 of the Congressional Budget and Im-
poundment Control Act of 1974, Pub. L. No. 93–344 (as amended 
by Section 101(a)(2) of the Unfunded Mandates Reform Act of 1995, 
Pub. L. No. 104–4), the Committee adopts as its own the cost esti-
mate prepared by the Director of the Congressional Budget Office 
(CBO) pursuant to section 402 of the Congressional Budget and Im-
poundment Control Act of 1974. 

EARMARK STATEMENT 

H.R. 5340 does not contain any congressional earmarks, limited 
tax benefits, or limited tariff benefits as defined in clause 9 of rule 
XXI of the Rules of the House of Representatives. 

ROLL CALL VOTES 

Clause 3(b) of rule XIII of the Rules of the House of Representa-
tives requires the Committee Report to include for each record vote 
on a motion to report the measure or matter and on any amend-
ments offered to the measure or matter the total number of votes 
for and against and the names of the Members voting for and 
against. 
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STATEMENT OF GENERAL PERFORMANCE GOALS AND OBJECTIVES 

In accordance with clause (3)(c) of House Rule XIII, the goal of 
H.R. 5340 is to protect the interests of the workforce in their bene-
fits provided under ERISA plans with respect to brokerage win-
dows. 

DUPLICATION OF FEDERAL PROGRAMS 

No provision of H.R. 5340 establishes or reauthorizes a program 
of the Federal Government known to be duplicative of another Fed-
eral program, a program that was included in any report from the 
Government Accountability Office to Congress pursuant to section 
21 of Public Law 111–139, or a program related to a program iden-
tified in the most recent Catalog of Federal Domestic Assistance. 

STATEMENT OF OVERSIGHT FINDINGS AND RECOMMENDATIONS OF 
THE COMMITTEE 

In compliance with clause 3(c)(1) of rule XIII and clause 2(b)(1) 
of rule X of the Rules of the House of Representatives, the commit-
tee’s oversight findings and recommendations are reflected in the 
body of this report. 

REQUIRED COMMITTEE HEARING AND RELATED HEARINGS 

In compliance with clause 3(c)(6) of rule XIII of the Rules of the 
House of Representatives, the following hearing held during the 
118th Congress was used to develop or consider H.R. 5340: ‘‘Exam-
ining the Policies and Priorities of the U.S. Department of Labor’’. 

NEW BUDGET AUTHORITY AND CBO COST ESTIMATE 

With respect to the requirements of clause 3(c)(2) of rule XIII of 
the Rules of the House of Representatives and section 308(a) of the 
Congressional Budget Act of 1974 and with respect to requirements 
of clause 3(c)(3) of rule XIII of the Rules of the House of Represent-
atives and section 402 of the Congressional Budget Act of 1974, the 
Committee has received the following estimate for H.R. 5340 from 
the Director of the Congressional Budget Office: 
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Bill summaries: On September 14, 2023, the Committee on Edu-
cation and the Workforce ordered to be reported four bills related 
to the investments of retirement plans. This document provides es-
timates for each piece of legislation. 

Generally, the bills would: 
• Change the standards that the fiduciaries of private pen-

sion plans must use when making investment decisions, in-
cluding decisions on whether and how to vote proxies and deci-
sions about selecting plan employees. 

• Require plans to provide information to participants in-
vesting in brokerage windows, which allow participants to se-
lect from a broad variety of investments. 

Background: Under the Employee Retirement Income Security 
Act of 1974 (ERISA), fiduciaries of private pension plans must act 
in the interest of plan participants, including when making invest-
ment decisions. The rule ‘‘Financial Factors in Selecting Plan In-
vestments,’’ issued on November 13, 2020, required fiduciaries to 
make investment decisions based solely on ‘‘pecuniary factors.’’ 
That rule included a ‘‘tiebreaker’’ standard, under which fiduciaries 
could consider other benefits when ‘‘alternative investment options 
are economically indistinguishable.’’ A related rule, ‘‘Fiduciary Du-
ties Regarding Proxy Voting and Shareholder Rights,’’ issued on 
December 16, 2020, guided whether and how fiduciaries were to ex-
ercise proxy votes. That rule stated that fiduciaries must make 
such decisions ‘‘for the exclusive purpose of providing benefits to 
participants.’’ 

On December 1, 2022, the Department of Labor (DOL) issued a 
new rule, ‘‘Prudence and Loyalty in Selecting Plan Investments 
and Exercising Shareholder Rights,’’ which clarified how plan fidu-
ciaries may consider climate change and other environmental, so-
cial, or governance (commonly referred to as ESG) factors when 
making investment decisions. Under the new regulation, fiduciaries 
may consider ‘‘the economic effects of climate change and other en-
vironmental, social, or governance factors,’’ but investment deci-
sions ‘‘may not subordinate the interests of the participants and 
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beneficiaries in their retirement income or financial benefits under 
the plan to other objectives, and may not sacrifice investment re-
turn or take on additional investment risk.’’ 

For additional background, see CBO’s estimate of H.J. Res. 30, 
which disapproved the 2022 rule. The resolution was approved by 
the Congress but vetoed by the President, so that rule remains in 
effect. 

Estimated Federal cost: The costs of the legislation fall within 
budget function 600 (income security). 

Basis of estimate: CBO and the staff of the Joint Committee on 
Taxation (JCT) estimate that none of the bills would affect ex-
pected revenues or net direct spending. CBO estimates that imple-
menting each of the bills would affect spending subject to appro-
priation. This cost estimate does not include any effects of inter-
action among the bills. If all four bills were combined and enacted 
as a single piece of legislation, CBO expects that the net difference 
in estimated costs would be insignificant. 

H.R. 5337, the Retirement Proxy Protection Act, would specify 
plans’ obligations relating to proxy voting. It would reinstate many 
of the provisions included in the December 2020 rule ‘‘Fiduciary 
Duties Regarding Proxy Voting and Shareholder Rights.’’ 

H.R. 5338, the No Discrimination in My Benefits Act, would re-
quire that any selection of plan employees or service providers be 
made ‘‘without regard to race, color, religion, sex, or national ori-
gin.’’ 

H.R. 5339, the RETIRE Act, would reinstate many of the provi-
sions in the November 2020 rule ‘‘Financial Factors in Selecting 
Plan Investments.’’ 

H.R. 5340, the Providing Complete Information to Retirement In-
vestors Act, would require the provision of additional information 
to plan participants before they select nonstandard investments. In 
self-directed pension plans, such as 401(k)s, participants generally 
select from a menu of designated investment alternatives offered 
by the plan. Some plans also offer ‘‘brokerage windows,’’ which 
allow participants access to a broad variety of investments. 

Direct spending and revenues: Enacting H.R. 5337, H.R. 5338, or 
H.R. 5339 could affect federal revenues if the amount that individ-
uals or employers contribute to tax-preferred plans changed. Addi-
tionally, premiums (which are recorded as offsetting receipts and 
reduce direct spending) received by the Pension Benefit Guaranty 
Corporation could be affected because those premiums are based in 
part on the amount of plan assets. 

However, because fiduciaries must maximize investment per-
formance, CBO and JCT do not expect H.R. 5337, H.R. 5338, or 
H.R. 5339 to substantially affect investment outcomes. Projections 
of investment returns are inherently uncertain, but we expect an 
equally likely chance of small increases or small decreases in fed-
eral revenues and outlays stemming from this resolution. The new 
rule may induce individual employers and workers to raise or lower 
their pension contributions, but CBO and JCT project that total 
contributions will not change and thus there would be no effect on 
expected revenues and net direct spending. 

Under H.R. 5340, plans would be required to warn participants 
in brokerage windows about the extra potential risk associated 
with those investments. CBO and JCT do not expect H.R. 5340 to 
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significantly change participants’ investment choices, and to the ex-
tent that they do change, we expect an equally likely chance of 
small increases or small decreases in federal revenues and outlays. 

Spending subject to appropriation: CBO estimates that each of 
the bills would increase spending subject to appropriation by insig-
nificant amounts, less than $500,000 over the 2023–2028 period. 
The administrative burden on DOL to issue the regulations associ-
ated with the legislation would be minimal. Based on experience 
with similar changes, CBO estimates that administrative costs 
would be insignificant. Any such spending would be subject to the 
availability of appropriated funds. 

Pay-as-you-go considerations: None. 
Increase in long-term net direct spending and deficits: None. 
Mandates: H.R. 5337 would impose a private-sector mandate as 

defined in the Unfunded Mandates Reform Act (UMRA) by prohib-
iting ERISA plan fiduciaries from prioritizing a non-pecuniary ob-
jective when exercising shareholder rights. CBO estimates that the 
cost of the mandate would not exceed the private-sector threshold 
established in UMRA ($198 million in 2023, adjusted annually for 
inflation). The bill would not impose any intergovernmental man-
dates. 

CBO has not reviewed H.R. 5338 for intergovernmental or pri-
vate-sector mandates. Section 4 of UMRA excludes from the appli-
cation of that act any legislative provisions that would establish or 
enforce statutory rights prohibiting discrimination. CBO has deter-
mined that this legislation falls within that exclusion because it 
would prohibit discrimination in hiring or retaining personnel 
based on race, color, religion, sex, or national origin. 

H.R. 5339 would not impose any private-sector or intergovern-
mental mandates as defined in UMRA. 

H.R. 5340 would impose a private-sector mandate as defined in 
UMRA by requiring pension plans that offer brokerage windows to 
warn participants of potential risk associated with alternative in-
vestments. Because of the small burden associated with providing 
an additional warning, CBO estimates that the cost of the mandate 
would not exceed the private-sector threshold established in UMRA 
($198 million in 2023, adjusted annually for inflation). The bill 
would not impose any intergovernmental mandates. 

Estimate prepared by: Federal costs: Noah Meyerson; Federal 
revenues: Staff of the Joint Committee on Taxation; Mandates: 
Staff of the Joint Committee on Taxation and Andrew Laughlin. 

Estimate reviewed by: Justin Humphrey, Chief, Finance, Hous-
ing, and Education Cost Estimates Unit; Kathleen FitzGerald, 
Chief, Public and Private Mandates Unit; H. Samuel Papenfuss, 
Deputy Director of Budget Analysis. 

Estimate approved by: Phillip L. Swagel, Director, Congressional 
Budget Office. 

COMMITTEE COST ESTIMATE 

Clause 3(d)(1) of rule XIII of the Rules of the House of Rep-
resentatives requires an estimate and a comparison of the costs 
that would be incurred in carrying out H.R. 5340. However, clause 
3(d)(2)(B) of that rule provides that this requirement does not 
apply when, as with the present report, the committee adopts as 
its own the cost estimate of the bill prepared by the Director of the 
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Congressional Budget Office under section 402 of the Congressional 
Budget Act. 

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED 

In compliance with clause 3(e) of rule XIII of the Rules of the 
House of Representatives, changes in existing law made by the bill, 
as reported, are shown as follows (new matter is printed in italics 
and existing law in which no change is proposed is shown in 
roman): 

EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 
1974 

* * * * * * * 

TITLE I—PROTECTION OF EMPLOYEE BENEFIT RIGHTS 

SUBTITLE A—GENERAL PROVISIONS 

* * * * * * * 

DEFINITIONS 

SEC. 3. For purposes of this title: 
(1) The terms ‘‘employee welfare benefit plan’’ and ‘‘welfare plan’’ 

mean any plan, fund, or program which was heretofore or is here-
after established or maintained by an employer or by an employee 
organization, or by both, to the extent that such plan, fund, or pro-
gram was established or is maintained for the purpose of providing 
for its participants or their beneficiaries, through the purchase of 
insurance or otherwise, (A) medical, surgical, or hospital care or 
benefits, or benefits in the event of sickness, accident, disability, 
death or unemployment, or vacation benefits, apprenticeship or 
other training programs, or day care centers, scholarship funds, or 
prepaid legal services, or (B) any benefit described in section 302(c) 
of the Labor Management Relations Act, 1947 (other than pensions 
on retirement or death, and insurance to provide such pensions). 

(2)(A) Except as provided in subparagraph (B), the terms ‘‘em-
ployee pension benefit plan’’ and ‘‘pension plan’’ mean any plan, 
fund, or program which was heretofore or is hereafter established 
or maintained by an employer or by an employee organization, or 
by both, to the extent that by its express terms or as a result of 
surrounding circumstances such plan, fund, or program— 

(i) provides retirement income to employees, or 
(ii) results in a deferral of income by employees for periods 

extending to the termination of covered employment or beyond, 
regardless of the method of calculating the contributions made to 
the plan, the method of calculating the benefits under the plan or 
the method of distributing benefits from the plan. A distribution 
from a plan, fund, or program shall not be treated as made in a 
form other than retirement income or as a distribution prior to ter-
mination of covered employment solely because such distribution is 
made to an employee who has attained age 62 and who is not sepa-
rated from employment at the time of such distribution. 

(B) The Secretary may by regulation prescribe rules consistent 
with the standards and purposes of this Act providing one or more 
exempt categories under which— 
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(i) severance pay arrangements, and 
(ii) supplemental retirement income payments, under which 

the pension benefits of retirees or their beneficiaries are sup-
plemented to take into account some portion or all of the in-
creases in the cost of living (as determined by the Secretary of 
Labor) since retirement, 

shall, for purposes of this title, be treated as welfare plans rather 
than pension plans. In the case of any arrangement or payment a 
principal effect of which is the evasion of the standards or purposes 
of this Act applicable to pension plans, such arrangement or pay-
ment shall be treated as a pension plan. An applicable voluntary 
early retirement incentive plan (as defined in section 
457(e)(11)(D)(ii) of the Internal Revenue Code of 1986) making pay-
ments or supplements described in section 457(e)(11)(D)(i) of such 
Code, and an applicable employment retention plan (as defined in 
section 457(f)(4)(C) of such Code) making payments of benefits de-
scribed in section 457(f)(4)(A) of such Code, shall, for purposes of 
this title, be treated as a welfare plan (and not a pension plan) 
with respect to such payments and supplements. 

(C) A pooled employer plan shall be treated as— 
(i) a single employee pension benefit plan or single pen-

sion plan; and 
(ii) a plan to which section 210(a) applies. 

(3) The term ‘‘employee benefit plan’’ or ‘‘plan’’ means an em-
ployee welfare benefit plan or an employee pension benefit plan or 
a plan which is both an employee welfare benefit plan and an em-
ployee pension benefit plan. 

(4) The term ‘‘employee organization’’ means any labor union or 
any organization of any kind, or any agency or employee represen-
tation committee, association, group, or plan, in which employees 
participate and which exists for the purpose, in whole or in part, 
of dealing with employers concerning an employee benefit plan, or 
other matters incidental to employment relationships; or any em-
ployees’ beneficiary association organized for the purpose in whole 
or in part, of establishing such a plan. 

(5) The term ‘‘employer’’ means any person acting directly as an 
employer, or indirectly in the interest of an employer, in relation 
to an employee benefit plan; and includes a group or association of 
employers acting for an employer in such capacity. 

(6) The term ‘‘employee’’ means any individual employed by an 
employer. 

(7) The term ‘‘participant’’ means any employee or former em-
ployee of an employer, or any member or former member of an em-
ployee organization, who is or may become eligible to receive a ben-
efit of any type from an employee benefit plan which covers em-
ployees of such employer or members of such organization, or 
whose beneficiaries may be eligible to receive any such benefit. 

(8) The term ‘‘beneficiary’’ means a person designated by a par-
ticipant, or by the terms of an employee benefit plan, who is or 
may become entitled to a benefit thereunder. 

(9) The term ‘‘person’’ means an individual, partnership, joint 
venture, corporation, mutual company, joint-stock company, trust, 
estate, unincorporated organization, association, or employee orga-
nization. 
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(10) The term ‘‘State’’ includes any State of the United States, 
the District of Columbia, Puerto Rico, the Virgin Islands, American 
Samoa, Guam, Wake Island, and the Canal Zone. The term ‘‘United 
States’’ when used in the geographic sense means the States and 
the Outer Continental Shelf lands defined in the Outer Continental 
Shelf Lands Act (43 U.S.C. 1331–1343). 

(11) The term ‘‘commerce’’ means trade, traffic, commerce, trans-
portation, or communication between any State and any place out-
side thereof. 

(12) The term ‘‘industry or activity affecting commerce’’ means 
any activity, business, or industry in commerce or in which a labor 
dispute would hinder or obstruct commerce or the free flow of com-
merce, and includes any activity or industry ‘‘affecting commerce’’ 
within the meaning of the Labor Management Relations Act, 1947, 
or the Railway Labor Act. 

(13) The term ‘‘Secretary’’ means the Secretary of Labor. 
(14) The term ‘‘party in interest’’ means, as to an employee ben-

efit plan— 
(A) any fiduciary (including, but not limited to, any adminis-

trator, officer, trustee, or custodian), counsel, or employee of 
such employee benefit plan; 

(B) a person providing services to such plan; 
(C) an employer any of whose employees are covered by such 

plan; 
(D) an employee organization any of whose members are cov-

ered by such plan; 
(E) an owner, direct or indirect, of 50 percent or more of— 

(i) the combined voting power of all classes of stock enti-
tled to vote or the total value of shares of all classes of 
stock of a corporation, 

(ii) the capital interest or the profits interest of a part-
nership, or 

(iii) the beneficial interest of a trust or unincorporated 
enterprise, 

which is an employer or an employee organization described in 
subparagraph (C) or (D); 

(F) a relative (as defined in paragraph (15)) of any individual 
described in subparagraph (A), (B), (C), or (E); 

(G) a corporation, partnership, or trust or estate of which (or 
in which) 50 percent or more of— 

(i) the combined voting power of all classes of stock enti-
tled to vote or the total value of shares of all classes of 
stock of such corporation, 

(ii) the capital interest or profits interest of such part-
nership, or 

(iii) the beneficial interest of such trust or estate, 
is owned directly or indirectly, or held by persons described in 
subparagraph (A), (B), (C), (D), or (E); 

(H) an employee, officer, director (or an individual having 
powers or responsibilities similar to those of officers or direc-
tors), or a 10 percent or more shareholder directly or indirectly, 
of a person described in subparagraph (B), (C), (D), (E), or (G), 
or of the employee benefit plan; or 
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(I) a 10 percent or more (directly or indirectly in capital or 
profits) partner or joint venturer of a person described in sub-
paragraph (B), (C), (D), (E), or (G). 

The Secretary, after consultation and coordination with the Sec-
retary of the Treasury, may by regulation prescribe a percentage 
lower than 50 percent for subparagraph (E) and (G) and lower than 
10 percent for subparagraph (H) or (I). The Secretary may pre-
scribe regulations for determining the ownership (direct or indirect) 
of profits and beneficial interests, and the manner in which indi-
rect stockholdings are taken into account. Any person who is a 
party in interest with respect to a plan to which a trust described 
in section 501(c)(22) of the Internal Revenue Code of 1986 is per-
mitted to make payments under section 4223 shall be treated as 
a party in interest with respect to such trust. 

(15) The term ‘‘relative’’ means a spouse, ancestor, lineal de-
scendant, or spouse of a lineal descendant. 

(16)(A) The term ‘‘administrator’’ means— 
(i) the person specifically so designated by the terms of the 

instrument under which the plan is operated; 
(ii) if an administrator is not so designated, the plan sponsor; 

or 
(iii) in the case of a plan for which an administrator is not 

designated and a plan sponsor cannot be identified, such other 
person as the Secretary may by regulation prescribe. 

(B) The term ‘‘plan sponsor’’ means (i) the employer in the case 
of an employee benefit plan established or maintained by a single 
employer, (ii) the employee organization in the case of a plan estab-
lished or maintained by an employee organization, (iii) in the case 
of a plan established or maintained by two or more employers or 
jointly by one or more employers and one or more employee organi-
zations, the association, committee, joint board of trustees, or other 
similar group of representatives of the parties who establish or 
maintain the plan, or (iv) in the case of a pooled employer plan, the 
pooled plan provider. 

(17) The term ‘‘separate account’’ means an account established 
or maintained by an insurance company under which income, 
gains, and losses, whether or not realized, from assets allocated to 
such account, are, in accordance with the applicable contract, cred-
ited to or charged against such account without regard to other in-
come, gains, or losses of the insurance company. 

(18) The term ‘‘adequate consideration’’ when used in part 4 of 
subtitle B means (A) in the case of a security for which there is 
a generally recognized market, either (i) the price of the security 
prevailing on a national securities exchange which is registered 
under section 6 of the Securities Exchange Act of 1934, or (ii) if the 
security is not traded on such a national securities exchange, a 
price not less favorable to the plan than the offering price for the 
security as established by the current bid and asked prices quoted 
by persons independent of the issuer and of any party in interest; 
and (B) in the case of an asset other than a security for which 
there is a generally recognized market, the fair market value of the 
asset as determined in good faith by the trustee or named fiduciary 
pursuant to the terms of the plan and in accordance with regula-
tions promulgated by the Secretary. 
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(19) The term ‘‘nonforfeitable’’ when used with respect to a pen-
sion benefit or right means a claim obtained by a participant or his 
beneficiary to that part of an immediate or deferred benefit under 
a pension plan which arises from the participant’s service, which 
is unconditional, and which is legally enforceable against the plan. 
For purposes of this paragraph, a right to an accrued benefit de-
rived from employer contributions shall not be treated as forfeit-
able merely because the plan contains a provision described in sec-
tion 203(a)(3). 

(20) The term ‘‘security’’ has the same meaning as such term has 
under section 2(1) of the Securities Act of 1933 (15 U.S.C. 77b(1)). 

(21)(A) Except as otherwise provided in subparagraph (B), a per-
son is a fiduciary with respect to a plan to the extent (i) he exer-
cises any discretionary authority or discretionary control respecting 
management of such plan or exercises any authority or control re-
specting management or disposition of its assets, (ii) he renders in-
vestment advice for a fee or other compensation, direct or indirect, 
with respect to any moneys or other property of such plan, or has 
any authority or responsibility to do so, or (iii) he has any discre-
tionary authority or discretionary responsibility in the administra-
tion of such plan. Such term includes any person designated under 
section 405(c)(1)(B). 

(B) If any money or other property of an employee benefit plan 
is invested in securities issued by an investment company reg-
istered under the Investment Company Act of 1940, such invest-
ment shall not by itself cause such investment company or such in-
vestment company’s investment adviser or principal underwriter to 
be deemed to be a fiduciary or a party in interest as those terms 
are defined in this title, except insofar as such investment company 
or its investment adviser or principal underwriter acts in connec-
tion with an employee benefit plan covering employees of the in-
vestment company, the investment adviser, or its principal under-
writer. Nothing contained in this subparagraph shall limit the du-
ties imposed on such investment company, investment adviser, or 
principal underwriter by any other law. 

(22) The term ‘‘normal retirement benefit’’ means the greater of 
the early retirement benefit under the plan, or the benefit under 
the plan commencing at normal retirement age. The normal retire-
ment benefit shall be determined without regard to— 

(A) medical benefits, and 
(B) disability benefits not in excess of the qualified disability 

benefit. 
For purposes of this paragraph, a qualified disability benefit is a 
disability benefit provided by a plan which does not exceed the ben-
efit which would be provided for the participant if he separated 
from the service at normal retirement age. For purposes of this 
paragraph, the early retirement benefit under a plan shall be de-
termined without regard to any benefit under the plan which the 
Secretary of the Treasury finds to be a benefit described in section 
204(b)(1)(G). 

(23) The term ‘‘accrued benefit’’ means— 
(A) in the case of a defined benefit plan, the individual’s ac-

crued benefit determined under the plan and, except as pro-
vided in section 204(c)(3), expressed in the form of an annual 
benefit commencing at normal retirement age, or 
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(B) in the case of a plan which is an individual account plan, 
the balance of the individual’s account. 

The accrued benefit of an employee shall not be less than the 
amount determined under section 204(c)(2)(B) with respect to the 
employee’s accumulated contribution. 

(24) The term ‘‘normal retirement age’’ means the earlier of— 
(A) the time a plan participant attains normal retirement 

age under the plan, or 
(B) the later of— 

(i) the time a plan participant attains age 65, or 
(ii) the 5th anniversary of the time a plan participant 

commenced participation in the plan. 
(25) The term ‘‘vested liabilities’’ means the present value of the 

immediate or deferred benefits available at normal retirement age 
for participants and their beneficiaries which are nonforfeitable. 

(26) The term ‘‘current value’’ means fair market value where 
available and otherwise the fair value as determined in good faith 
by a trustee or a named fiduciary (as defined in section 402(a)(2)) 
pursuant to the terms of the plan and in accordance with regula-
tions of the Secretary, assuming an orderly liquidation at the time 
of such determination. 

(27) The term ‘‘present value’’, with respect to a liability, means 
the value adjusted to reflect anticipated events. Such adjustments 
shall conform to such regulations as the Secretary of the Treasury 
may prescribe. 

(28) The term ‘‘normal service cost’’ or ‘‘normal cost’’ means the 
annual cost of future pension benefits and administrative expenses 
assigned, under an actuarial cost method, to years subsequent to 
a particular valuation date of a pension plan. The Secretary of the 
Treasury may prescribe regulations to carry out this paragraph. 

(29) The term ‘‘accrued liability’’ means the excess of the present 
value, as of a particular valuation date of a pension plan, of the 
projected future benefit costs and administrative expenses for all 
plan participants and beneficiaries over the present value of future 
contributions for the normal cost of all applicable plan participants 
and beneficiaries. The Secretary of the Treasury may prescribe reg-
ulations to carry out this paragraph. 

(30) The term ‘‘unfunded accrued liability’’ means the excess of 
the accrued liability, under an actuarial cost method which so pro-
vides, over the present value of the assets of a pension plan. The 
Secretary of the Treasury may prescribe regulations to carry out 
this paragraph. 

(31) The term ‘‘advance funding actuarial cost method’’ or ‘‘actu-
arial cost method’’ means a recognized actuarial technique utilized 
for establishing the amount and incidence of the annual actuarial 
cost of pension plan benefits and expenses. Acceptable actuarial 
cost methods shall include the accrued benefit cost method (unit 
credit method), the entry age normal cost method, the individual 
level premium cost method, the aggregate cost method, the at-
tained age normal cost method, and the frozen initial liability cost 
method. The terminal funding cost method and the current funding 
(pay-as-you-go) cost method are not acceptable actuarial cost meth-
ods. The Secretary of the Treasury shall issue regulations to fur-
ther define acceptable actuarial cost methods. 
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(32) The term ‘‘governmental plan’’ means a plan established or 
maintained for its employees by the Government of the United 
States, by the government of any State or political subdivision 
thereof, or by any agency or instrumentality of any of the fore-
going. The term ‘‘governmental plan’’ also includes any plan to 
which the Railroad Retirement Act of 1935 or 1937 applies, and 
which is financed by contributions required under that Act and any 
plan of an international organization which is exempt from tax-
ation under the provisions of the International Organizations Im-
munities Act (59 Stat. 669). The term ‘‘governmental plan’’ includes 
a plan which is established and maintained by an Indian tribal 
government (as defined in section 7701(a)(40) of the Internal Rev-
enue Code of 1986), a subdivision of an Indian tribal government 
(determined in accordance with section 7871(d) of such Code), or an 
agency or instrumentality of either, and all of the participants of 
which are employees of such entity substantially all of whose serv-
ices as such an employee are in the performance of essential gov-
ernmental functions but not in the performance of commercial ac-
tivities (whether or not an essential government function) 

(33)(A) The term ‘‘church plan’’ means a plan established and 
maintained (to the extent required in clause (ii) of subparagraph 
(B)) for its employees (or their beneficiaries) by a church or by a 
convention or association of churches which is exempt from tax 
under section 501 of the Internal Revenue Code of 1986. 

(B) The term ‘‘church plan’’ does not include a plan— 
(i) which is established and maintained primarily for the 

benefit of employees (or their beneficiaries) of such church or 
convention or association of churches who are employed in con-
nection with one or more unrelated trades or businesses (with-
in the meaning of section 513 of the Internal Revenue Code of 
1986), or 

(ii) if less than substantially all of the individuals included 
in the plan are individuals described in subparagraph (A) or in 
clause (ii) of subparagraph (C) (or their beneficiaries). 

(C) For purposes of this paragraph— 
(i) A plan established and maintained for its employees (or 

their beneficiaries) by a church or by a convention or associa-
tion of churches includes a plan maintained by an organiza-
tion, whether a civil law corporation or otherwise, the principal 
purpose or function of which is the administration or funding 
of a plan or program for the provision of retirement benefits or 
welfare benefits, or both, for the employees of a church or a 
convention or association of churches, if such organization is 
controlled by or associated with a church or a convention or as-
sociation of churches. 

(ii) The term employee of a church or a convention or asso-
ciation of churches includes— 

(I) a duly ordained, commissioned, or licensed minister 
of a church in the exercise of his ministry, regardless of 
the source of his compensation; 

(II) an employee of an organization, whether a civil law 
corporation or otherwise, which is exempt from tax under 
section 501 of the Internal Revenue Code of 1986 and 
which is controlled by or associated with a church or a con-
vention or association of churches; and 
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(III) an individual described in clause (v). 
(iii) A church or a convention or association of churches 

which is exempt from tax under section 501 of the Internal 
Revenue Code of 1986 shall be deemed the employer of any in-
dividual included as an employee under clause (ii). 

(iv) An organization, whether a civil law corporation or oth-
erwise, is associated with a church or a convention or associa-
tion of churches if it shares common religious bonds and con-
victions with that church or convention or association of 
churches. 

(v) If an employee who is included in a church plan sepa-
rates from the service of a church or a convention or associa-
tion of churches or an organization, whether a civil law cor-
poration or otherwise, which is exempt from tax under section 
501 of the Internal Revenue Code of 1986 and which is con-
trolled by or associated with a church or a convention or asso-
ciation of churches, the church plan shall not fail to meet the 
requirements of this paragraph merely because the plan— 

(I) retains the employee’s accrued benefit or account for 
the payment of benefits to the employee or his bene-
ficiaries pursuant to the terms of the plan; or 

(II) receives contributions on the employee’s behalf after 
the employee’s separation from such service, but only for 
a period of 5 years after such separation, unless the em-
ployee is disabled (within the meaning of the disability 
provisions of the church plan or, if there are no such provi-
sions in the church plan, within the meaning of section 
72(m)(7) of the Internal Revenue Code of 1986) at the time 
of such separation from service. 

(D)(i) If a plan established and maintained for its employees (or 
their beneficiaries) by a church or by a convention or association 
of churches which is exempt from tax under section 501 of the In-
ternal Revenue Code of 1986 fails to meet one or more of the re-
quirements of this paragraph and corrects its failure to meet such 
requirements within the correction period, the plan shall be 
deemed to meet the requirements of this paragraph for the year in 
which the correction was made and for all prior years. 

(ii) If a correction is not made within the correction period, the 
plan shall be deemed not to meet the requirements of this para-
graph beginning with the date on which the earliest failure to meet 
one or more of such requirements occurred. 

(iii) For purposes of this subparagraph, the term ‘‘correction pe-
riod’’ means— 

(I) the period ending 270 days after the date of mailing by 
the Secretary of the Treasury of a notice of default with respect 
to the plan’s failure to meet one or more of the requirements 
of this paragraph; or 

(II) any period set by a court of competent jurisdiction after 
a final determination that the plan fails to meet such require-
ments, or, if the court does not specify such period, any reason-
able period determined by the Secretary of the Treasury on the 
basis of all the facts and circumstances, but in any event not 
less than 270 days after the determination has become final; 
or 
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(III) any additional period which the Secretary of the Treas-
ury determines is reasonable or necessary for the correction of 
the default, 

whichever has the latest ending date. 
(34) The term ‘‘individual account plan’’ or ‘‘defined contribution 

plan’’ means a pension plan which provides for an individual ac-
count for each participant and for benefits based solely upon the 
amount contributed to the participant’s account, and any income, 
expenses, gains and losses, and any forfeitures of accounts of other 
participants which may be allocated to such participant’s account. 

(35) The term ‘‘defined benefit plan’’ means a pension plan other 
than an individual account plan; except that a pension plan which 
is not an individual account plan and which provides a benefit de-
rived from employer contributions which is based partly on the bal-
ance of the separate account of a participant— 

(A) for the purposes of section 202, shall be treated as an in-
dividual account plan, and 

(B) for the purposes of paragraph (23) of this section and sec-
tion 204, shall be treated as an individual account plan to the 
extent benefits are based upon the separate account of a par-
ticipant and as a defined benefit plan with respect to the re-
maining portion of benefits under the plan. 

(36) The term ‘‘excess benefit plan’’ means a plan maintained by 
an employer solely for the purpose of providing benefits for certain 
employees in excess of the limitations on contributions and benefits 
imposed by section 415 of the Internal Revenue Code of 1986 on 
plans to which that section applies, without regard to whether the 
plan is funded. To the extent that a separable part of a plan (as 
determined by the Secretary of Labor) maintained by an employer 
is maintained for such purpose, that part shall be treated as a sep-
arate plan which is an excess benefit plan. 

(37)(A) The term ‘‘multiemployer plan’’ means a plan— 
(i) to which more than one employer is required to con-

tribute, 
(ii) which is maintained pursuant to one or more collective 

bargaining agreements between one or more employee organi-
zations and more than one employer, and 

(iii) which satisfies such other requirements as the Secretary 
may prescribe by regulation. 

(B) For purposes of this paragraph, all trades or businesses 
(whether or not incorporated) which are under common control 
within the meaning of section 4001(b)(1) are considered a single 
employer. 

(C) Notwithstanding subparagraph (A), a plan is a multiemployer 
plan on and after its termination date if the plan was a multiem-
ployer plan under this paragraph for the plan year preceding its 
termination date. 

(D) For purposes of this title, notwithstanding the preceding pro-
visions of this paragraph, for any plan year which began before the 
date of the enactment of the Multiemployer Pension Plan Amend-
ments Act of 1980, the term ‘‘multiemployer plan’’ means a plan de-
scribed in section 3(37) of this Act as in effect immediately before 
such date. 

(E) Within one year after the date of the enactment of the Multi-
employer Pension Plan Amendments Act of 1980, a multiemployer 
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plan may irrevocably elect, pursuant to procedures established by 
the corporation and subject to the provisions of sections 4403(b) 
and (c), that the plan shall not be treated as a multiemployer plan 
for all purposes under this Act or the Internal Revenue Code of 
1954 if for each of the last 3 plan years ending prior to the effective 
date of the Multiemployer Pension Plan Amendments Act of 1980— 

(i) the plan was not a multiemployer plan because the plan 
was not a plan described in section 3(37)(A)(iii) of this Act and 
section 414(f)(1)(C) of the Internal Revenue Code of 1954 (as 
such provisions were in effect on the day before the date of the 
enactment of the Multiemployer Pension Plan Amendments 
Act of 1980 ); and 

(ii) the plan had been identified as a plan that was not a 
multiemployer plan in substantially all its filings with the cor-
poration, the Secretary of Labor and the Secretary of the 
Treasury. 

(F)(i) For purposes of this title a qualified football coaches plan— 
(I) shall be treated as a multiemployer plan to the extent not 

inconsistent with the purposes of this subparagraph; and 
(II) notwithstanding section 401(k)(4)(B) of the Internal Rev-

enue Code of 1986, may include a qualified cash and deferred 
arrangement. 

(ii) For purposes of this subparagraph, the term ‘‘qualified foot-
ball coaches plan’’ means any defined contribution plan which is es-
tablished and maintained by an organization— 

(I) which is described in section 501(c) of such Code; 
(II) the membership of which consists entirely of individuals 

who primarily coach football as full-time employees of 4-year 
colleges or universities described in section 170(b)(1)(A)(ii) of 
such Code; and 

(III) which was in existence on September 18, 1986. 
(G)(i) Within 1 year after the enactment of the Pension Pro-

tection Act of 2006— 
(I) an election under subparagraph (E) may be revoked, 

pursuant to procedures prescribed by the Pension Benefit 
Guaranty Corporation, if, for each of the 3 plan years prior 
to the date of the enactment of that Act, the plan would 
have been a multiemployer plan but for the election under 
subparagraph (E), and 

(II) a plan that meets the criteria in clauses (i) and (ii) 
of subparagraph (A) of this paragraph or that is described 
in clause (vi) may, pursuant to procedures prescribed by 
the Pension Benefit Guaranty Corporation, elect to be a 
multiemployer plan, if— 

(aa) for each of the 3 plan years immediately pre-
ceding the first plan year for which the election under 
this paragraph is effective with respect to the plan, 
the plan has met those criteria or is so described, 

(bb) substantially all of the plan’s employer con-
tributions for each of those plan years were made or 
required to be made by organizations that were ex-
empt from tax under section 501 of the Internal Rev-
enue Code of 1986, and 

(cc) the plan was established prior to September 2, 
1974. 
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(ii) An election under this subparagraph shall be effective for 
all purposes under this Act and under the Internal Revenue 
Code of 1986, starting with any plan year beginning on or after 
January 1, 1999, and ending before January 1, 2008, as des-
ignated by the plan in the election made under clause (i)(II). 

(iii) Once made, an election under this subparagraph shall be 
irrevocable, except that a plan described in clause (i)(II) shall 
cease to be a multiemployer plan as of the plan year beginning 
immediately after the first plan year for which the majority of 
its employer contributions were made or required to be made 
by organizations that were not exempt from tax under section 
501 of the Internal Revenue Code of 1986. 

(iv) The fact that a plan makes an election under clause 
(i)(II) does not imply that the plan was not a multiemployer 
plan prior to the date of the election or would not be a multi-
employer plan without regard to the election. 

(v)(I) No later than 30 days before an election is made under 
this subparagraph, the plan administrator shall provide notice 
of the pending election to each plan participant and bene-
ficiary, each labor organization representing such participants 
or beneficiaries, and each employer that has an obligation to 
contribute to the plan, describing the principal differences be-
tween the guarantee programs under title IV and the benefit 
restrictions under this title for single employer and multiem-
ployer plans, along with such other information as the plan ad-
ministrator chooses to include. 

(II) Within 180 days after the date of enactment of the Pen-
sion Protection Act of 2006, the Secretary shall prescribe a 
model notice under this clause. 

(III) A plan administrator’s failure to provide the notice re-
quired under this subparagraph shall be treated for purposes 
of section 502(c)(2) as a failure or refusal by the plan adminis-
trator to file the annual report required to be filed with the 
Secretary under section 101(b)(1). 

(vi) A plan is described in this clause if it is a plan sponsored 
by an organization which is described in section 501(c)(5) of the 
Internal Revenue Code of 1986 and exempt from tax under sec-
tion 501(a) of such Code and which was established in Chicago, 
Illinois, on August 12, 1881. 

(vii) For purposes of this Act and the Internal Revenue Code of 
1986, a plan making an election under this subparagraph shall be 
treated as maintained pursuant to a collective bargaining agree-
ment if a collective bargaining agreement, expressly or otherwise, 
provides for or permits employer contributions to the plan by one 
or more employers that are signatory to such agreement, or partici-
pation in the plan by one or more employees of an employer that 
is signatory to such agreement, regardless of whether the plan was 
created, established, or maintained for such employees by virtue of 
another document that is not a collective bargaining agreement. 

(38) The term ‘‘investment manager’’ means any fiduciary (other 
than a trustee or named fiduciary, as defined in section 
402(a)(2))— 

(A) who has the power to manage, acquire, or dispose of any 
asset of a plan; 
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(B) who (i) is registered as an investment adviser under the 
Investment Advisers Act of 1940; (ii) is not registered as an in-
vestment adviser under such Act by reason of paragraph (1) of 
section 203A(a) of such Act, is registered as an investment ad-
viser under the laws of the State (referred to in such para-
graph (1)) in which it maintains its principal office and place 
of business, and, at the time the fiduciary last filed the reg-
istration form most recently filed by the fiduciary with such 
State in order to maintain the fiduciary’s registration under 
the laws of such State, also filed a copy of such form with the 
Secretary; (iii) is a bank, as defined in that Act; or (iv) is an 
insurance company qualified to perform services described in 
subparagraph (A) under the laws of more than one State; and 

(C) has acknowledged in writing that he is a fiduciary with 
respect to the plan. 

(39) The terms ‘‘plan year’’ and ‘‘fiscal year of the plan’’ mean, 
with respect to a plan, the calendar, policy, or fiscal year on which 
the records of the plan are kept. 

(40)(A) The term ‘‘multiple employer welfare arrangement’’ 
means an employee welfare benefit plan, or any other arrangement 
(other than an employee welfare benefit plan), which is established 
or maintained for the purpose of offering or providing any benefit 
described in paragraph (1) to the employees of two or more employ-
ers (including one or more self-employed individuals), or to their 
beneficiaries, except that such term does not include any such plan 
or other arrangement which is established or maintained— 

(i) under or pursuant to one or more agreements which the 
Secretary finds to be collective bargaining agreements, 

(ii) by a rural electric cooperative, or 
(iii) by a rural telephone cooperative association. 

(B) For purposes of this paragraph— 
(i) two or more trades or businesses, whether or not incor-

porated, shall be deemed a single employer if such trades or 
businesses are within the same control group, 

(ii) the term ‘‘control group’’ means a group of trades or busi-
nesses under common control, 

(iii) the determination of whether a trade or business is 
under ‘‘common control’’ with another trade or business shall 
be determined under regulations of the Secretary applying 
principles similar to the principles applied in determining 
whether employees of two or more trades or businesses are 
treated as employed by a single employer under section 
4001(b), except that, for purposes of this paragraph, common 
control shall not be based on an interest of less than 25 per-
cent, 

(iv) the term ‘‘rural electric cooperative’’ means— 
(I) any organization which is exempt from tax under sec-

tion 501(a) of the Internal Revenue Code of 1986 and 
which is engaged primarily in providing electric service on 
a mutual or cooperative basis, and 

(II) any organization described in paragraph (4) or (6) of 
section 501(c) of the Internal Revenue Code of 1986 which 
is exempt from tax under section 501(a) of such Code and 
at least 80 percent of the members of which are organiza-
tions described in subclause (I), and 

VerDate Sep 11 2014 03:37 Oct 11, 2023 Jkt 039006 PO 00000 Frm 00028 Fmt 6659 Sfmt 6602 E:\HR\OC\HR224.XXX HR224



29 

(v) the term ‘‘rural telephone cooperative association’’ means 
an organization described in paragraph (4) or (6) of section 
501(c) of the Internal Revenue Code of 1986 which is exempt 
from tax under section 501(a) of such Code and at least 80 per-
cent of the members of which are organizations engaged pri-
marily in providing telephone service to rural areas of the 
United States on a mutual, cooperative, or other basis. 

(41) SINGLE-EMPLOYER PLAN.—The term ‘‘single-employer plan’’ 
means an employee benefit plan other than a multiemployer plan. 

(42) the term ‘‘plan assets’’ means plan assets as defined by such 
regulations as the Secretary may prescribe, except that under such 
regulations the assets of any entity shall not be treated as plan as-
sets if, immediately after the most recent acquisition of any equity 
interest in the entity, less than 25 percent of the total value of each 
class of equity interest in the entity is held by benefit plan inves-
tors. For purposes of determinations pursuant to this paragraph, 
the value of any equity interest held by a person (other than such 
a benefit plan investor) who has discretionary authority or control 
with respect to the assets of the entity or any person who provides 
investment advice for a fee (direct or indirect) with respect to such 
assets, or any affiliate of such a person, shall be disregarded for 
purposes of calculating the 25 percent threshold. An entity shall be 
considered to hold plan assets only to the extent of the percentage 
of the equity interest held by benefit plan investors. For purposes 
of this paragraph, the term ‘‘benefit plan investor’’ means an em-
ployee benefit plan subject to part 4, any plan to which section 
4975 of the Internal Revenue Code of 1986 applies, and any entity 
whose underlying assets include plan assets by reason of a plan’s 
investment in such entity. 

(43) POOLED EMPLOYER PLAN.— 
(A) IN GENERAL.—The term ‘‘pooled employer plan’’ 

means a plan— 
(i) which is an individual account plan established 

or maintained for the purpose of providing benefits to 
the employees of 2 or more employers; 

(ii) which is a plan described in section 401(a) of the 
Internal Revenue Code of 1986 which includes a trust 
exempt from tax under section 501(a) of such Code, a 
plan that consists of annuity contracts described in 
section 403(b) of such Code, or a plan that consists of 
individual retirement accounts described in section 
408 of such Code (including by reason of subsection (c) 
thereof); and 

(iii) the terms of which meet the requirements of 
subparagraph (B). 

Such term shall not include a plan maintained by employ-
ers which have a common interest other than having 
adopted the plan, but such term shall include any plan 
(other than a plan excepted from the application of this 
title by section 4(b)(2)) maintained for the benefit of the 
employees of more than 1 employer that consists of annu-
ity contracts described in section 403(b) of such Code and 
that meets the requirements of subparagraph (B) of sec-
tion 413(e)(1) of such Code. 
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(B) REQUIREMENTS FOR PLAN TERMS.—The requirements 
of this subparagraph are met with respect to any plan if 
the terms of the plan— 

(i) designate a pooled plan provider and provide that 
the pooled plan provider is a named fiduciary of the 
plan; 

(ii) designate a named fiduciary (other than an em-
ployer in the plan) to be responsible for collecting con-
tributions to the plan and require such fiduciary to im-
plement written contribution collection procedures 
that are reasonable, diligent, and systematic; 

(iii) provide that each employer in the plan retains 
fiduciary responsibility for— 

(I) the selection and monitoring in accordance 
with section 404(a) of the person designated as 
the pooled plan provider and any other person 
who, in addition to the pooled plan provider, is 
designated as a named fiduciary of the plan; and 

(II) to the extent not otherwise delegated to an-
other fiduciary by the pooled plan provider and 
subject to the provisions of section 404(c), the in-
vestment and management of the portion of the 
plan’s assets attributable to the employees of the 
employer (or beneficiaries of such employees); 

(iv) provide that employers in the plan, and partici-
pants and beneficiaries, are not subject to unreason-
able restrictions, fees, or penalties with regard to ceas-
ing participation, receipt of distributions, or otherwise 
transferring assets of the plan in accordance with sec-
tion 208 or paragraph (44)(C)(i)(II); 

(v) require— 
(I) the pooled plan provider to provide to em-

ployers in the plan any disclosures or other infor-
mation which the Secretary may require, includ-
ing any disclosures or other information to facili-
tate the selection or any monitoring of the pooled 
plan provider by employers in the plan; and 

(II) each employer in the plan to take such ac-
tions as the Secretary or the pooled plan provider 
determines are necessary to administer the plan 
or for the plan to meet any requirement applicable 
under this Act or the Internal Revenue Code of 
1986 to a plan described in section 401(a) of such 
Code, a plan that consists of annuity contracts de-
scribed in section 403(b) of such Code, or to a plan 
that consists of individual retirement accounts de-
scribed in section 408 of such Code (including by 
reason of subsection (c) thereof), whichever is ap-
plicable, including providing any disclosures or 
other information which the Secretary may re-
quire or which the pooled plan provider otherwise 
determines are necessary to administer the plan 
or to allow the plan to meet such requirements; 
and 
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(vi) provide that any disclosure or other information 
required to be provided under clause (v) may be pro-
vided in electronic form and will be designed to ensure 
only reasonable costs are imposed on pooled plan pro-
viders and employers in the plan. 

(C) EXCEPTIONS.—The term ‘‘pooled employer plan’’ does 
not include— 

(i) a multiemployer plan; or 
(ii) a plan established before the date of the enact-

ment of the Setting Every Community Up for Retire-
ment Enhancement Act of 2019 unless the plan ad-
ministrator elects that the plan will be treated as a 
pooled employer plan and the plan meets the require-
ments of this title applicable to a pooled employer plan 
established on or after such date. 

(D) TREATMENT OF EMPLOYERS AS PLAN SPONSORS.—Ex-
cept with respect to the administrative duties of the pooled 
plan provider described in paragraph (44)(A)(i), each em-
ployer in a pooled employer plan shall be treated as the 
plan sponsor with respect to the portion of the plan attrib-
utable to employees of such employer (or beneficiaries of 
such employees). 

(44) POOLED PLAN PROVIDER.— 
(A) IN GENERAL.—The term ‘‘pooled plan provider’’ 

means a person who— 
(i) is designated by the terms of a pooled employer 

plan as a named fiduciary, as the plan administrator, 
and as the person responsible for the performance of 
all administrative duties (including conducting proper 
testing with respect to the plan and the employees of 
each employer in the plan) which are reasonably nec-
essary to ensure that— 

(I) the plan meets any requirement applicable 
under this Act or the Internal Revenue Code of 
1986 to a plan described in section 401(a) of such 
Code, a plan that consists of annuity contracts de-
scribed in section 403(b) of such Code, or to a plan 
that consists of individual retirement accounts de-
scribed in section 408 of such Code (including by 
reason of subsection (c) thereof), whichever is ap-
plicable; and 

(II) each employer in the plan takes such ac-
tions as the Secretary or pooled plan provider de-
termines are necessary for the plan to meet the 
requirements described in subclause (I), including 
providing the disclosures and information de-
scribed in paragraph (43)(B)(v)(II); 

(ii) registers as a pooled plan provider with the Sec-
retary, and provides to the Secretary such other infor-
mation as the Secretary may require, before beginning 
operations as a pooled plan provider; 

(iii) acknowledges in writing that such person is a 
named fiduciary, and the plan administrator, with re-
spect to the pooled employer plan; and 
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(iv) is responsible for ensuring that all persons who 
handle assets of, or who are fiduciaries of, the pooled 
employer plan are bonded in accordance with section 
412. 

(B) AUDITS, EXAMINATIONS AND INVESTIGATIONS.—The 
Secretary may perform audits, examinations, and inves-
tigations of pooled plan providers as may be necessary to 
enforce and carry out the purposes of this paragraph and 
paragraph (43). 

(C) GUIDANCE.—The Secretary shall issue such guidance 
as the Secretary determines appropriate to carry out this 
paragraph and paragraph (43), including guidance— 

(i) to identify the administrative duties and other 
actions required to be performed by a pooled plan pro-
vider under either such paragraph; and 

(ii) which requires in appropriate cases that if an 
employer in the plan fails to take the actions required 
under subparagraph (A)(i)(II)— 

(I) the assets of the plan attributable to employ-
ees of such employer (or beneficiaries of such em-
ployees) are transferred to a plan maintained only 
by such employer (or its successor), to an eligible 
retirement plan as defined in section 402(c)(8)(B) 
of the Internal Revenue Code of 1986 for each in-
dividual whose account is transferred, or to any 
other arrangement that the Secretary determines 
is appropriate in such guidance; and 

(II) such employer (and not the plan with re-
spect to which the failure occurred or any other 
employer in such plan) shall, except to the extent 
provided in such guidance, be liable for any liabil-
ities with respect to such plan attributable to em-
ployees of such employer (or beneficiaries of such 
employees). 

The Secretary shall take into account under clause (ii) 
whether the failure of an employer or pooled plan pro-
vider to provide any disclosures or other information, 
or to take any other action, necessary to administer a 
plan or to allow a plan to meet requirements described 
in subparagraph (A)(i)(II) has continued over a period 
of time that demonstrates a lack of commitment to 
compliance. The Secretary may waive the require-
ments of subclause (ii)(I) in appropriate circumstances 
if the Secretary determines it is in the best interests 
of the employees of the employer referred to in such 
clause (and the beneficiaries of such employees) to re-
tain the assets in the plan with respect to which the 
employer’s failure occurred. 

(D) GOOD FAITH COMPLIANCE WITH LAW BEFORE GUID-
ANCE.—An employer or pooled plan provider shall not be 
treated as failing to meet a requirement of guidance issued 
by the Secretary under subparagraph (C) if, before the 
issuance of such guidance, the employer or pooled plan 
provider complies in good faith with a reasonable interpre-
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tation of the provisions of this paragraph, or paragraph 
(43), to which such guidance relates. 

(E) AGGREGATION RULES.—For purposes of this para-
graph, in determining whether a person meets the require-
ments of this paragraph to be a pooled plan provider with 
respect to any plan, all persons who perform services for 
the plan and who are treated as a single employer under 
subsection (b), (c), (m), or (o) of section 414 of the Internal 
Revenue Code of 1986 shall be treated as one person. 

(45) PENSION-LINKED EMERGENCY SAVINGS ACCOUNT.—The 
term ‘‘pension-linked emergency savings account’’ means a 
short-term savings account established and maintained as part 
of an individual account plan, in accordance with section 801, 
on behalf of an eligible participant (as such term is defined in 
section 801(b)) that— 

(A) is a designated Roth account (within the meaning of 
section 402A of the Internal Revenue Code of 1986) and 
accepts only participant contributions, as described in sec-
tion 801(d)(1)(A), which are designated Roth contributions 
subject to the rules of section 402A(e) of such Code; and 

(B) meets the requirements of part 8 of subtitle B. 
(46) DESIGNATED INVESTMENT ALTERNATIVE.— 

(A) IN GENERAL.—The term ‘‘designated investment alter-
native’’ means any investment alternative designated by a 
responsible fiduciary of an individual account plan de-
scribed in subsection 404(c) into which participants and 
beneficiaries may direct the investment of assets held in, or 
contributed to, their individual accounts. 

(B) EXCEPTION.—The term ‘‘designated investment alter-
native’’ does not include brokerage windows, self-directed 
brokerage accounts, or similar plan arrangements that en-
able participants and beneficiaries to select investments be-
yond those designated by a responsible plan fiduciary. 

* * * * * * * 

SUBTITLE B—REGULATORY PROVISIONS 

* * * * * * * 

PART 4—FIDUCIARY RESPONSIBILITY 

* * * * * * * 

FIDUCIARY DUTIES 

SEC. 404. (a)(1) Subject to sections 403(c) and (d), 4042, and 
4044, a fiduciary shall discharge his duties with respect to a plan 
solely in the interest of the participants and beneficiaries and— 

(A) for the exclusive purpose of: 
(i) providing benefits to participants and their bene-

ficiaries; and 
(ii) defraying reasonable expenses of administering the 

plan; 
(B) with the care, skill, prudence, and diligence under the 

circumstances then prevailing that a prudent man acting in a 
like capacity and familiar with such matters would use in the 
conduct of an enterprise of a like character and with like aims; 
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(C) by diversifying the investments of the plan so as to mini-
mize the risk of large losses, unless under the circumstances 
it is clearly prudent not to do so; and 

(D) in accordance with the documents and instruments gov-
erning the plan insofar as such documents and instruments 
are consistent with the provisions of this title and title IV. 

(2) In the case of an eligible individual account plan (as defined 
in section 407(d)(3)), the diversification requirement of paragraph 
(1)(C) and the prudence requirement (only to the extent that it re-
quires diversification) of paragraph (1)(B) is not violated by acquisi-
tion or holding of qualifying employer real property or qualifying 
employer securities (as defined in section 407(d)(4) and (5)). 

(b) Except as authorized by the Secretary by regulation, no fidu-
ciary may maintain the indicia of ownership of any assets of a plan 
outside the jurisdiction of the district courts of the United States. 

(c)(1)(A) In the case of a pension plan which provides for indi-
vidual accounts and permits a participant or beneficiary to exercise 
control over assets in his account, if a participant or beneficiary ex-
ercises control over the assets in his account (as determined under 
regulations of the Secretary)— 

(i) such participant or beneficiary shall not be deemed to be 
a fiduciary by reason of such exercise, and 

(ii) no person who is otherwise a fiduciary shall be liable 
under this part for any loss, or by reason of any breach, which 
results from such participant’s or beneficiary’s exercise of con-
trol, except that this clause shall not apply in connection with 
such participant or beneficiary for any blackout period during 
which the ability of such participant or beneficiary to direct the 
investment of the assets in his or her account is suspended by 
a plan sponsor or fiduciary. 

(B) If a person referred to in subparagraph (A)(ii) meets the re-
quirements of this title in connection with authorizing and imple-
menting the blackout period, any person who is otherwise a fidu-
ciary shall not be liable under this title for any loss occurring dur-
ing such period. 

(C) For purposes of this paragraph, the term ‘‘blackout period’’ 
has the meaning given such term by section 101(i)(7). 

(2) In the case of a simple retirement account established 
pursuant to a qualified salary reduction arrangement under 
section 408(p) of the Internal Revenue Code of 1986, a partici-
pant or beneficiary shall, for purposes of paragraph (1), be 
treated as exercising control over the assets in the account 
upon the earliest of— 

(A) an affirmative election among investment options 
with respect to the initial investment of any contribution, 

(B) a rollover to any other simple retirement account or 
individual retirement plan, or 

(C) one year after the simple retirement account is es-
tablished. 

No reports, other than those required under section 101(g), 
shall be required with respect to a simple retirement account 
established pursuant to such a qualified salary reduction ar-
rangement. 

(3) In the case of a pension plan which makes a transfer to 
an individual retirement account or annuity of a designated 
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trustee or issuer under section 401(a)(31)(B) of the Internal 
Revenue Code of 1986, the participant or beneficiary shall, for 
purposes of paragraph (1), be treated as exercising control over 
the assets in the account or annuity upon— 

(A) the earlier of— 
(i) a rollover of all or a portion of the amount to an-

other individual retirement account or annuity; or 
(ii) one year after the transfer is made; or 

(B) a transfer that is made in a manner consistent with 
guidance provided by the Secretary. 

(4)(A) In any case in which a qualified change in investment 
options occurs in connection with an individual account plan, 
a participant or beneficiary shall not be treated for purposes of 
paragraph (1) as not exercising control over the assets in his 
account in connection with such change if the requirements of 
subparagraph (C) are met in connection with such change. 

(B) For purposes of subparagraph (A), the term ‘‘qualified 
change in investment options’’ means, in connection with an in-
dividual account plan, a change in the investment options of-
fered to the participant or beneficiary under the terms of the 
plan, under which— 

(i) the account of the participant or beneficiary is reallo-
cated among one or more remaining or new investment op-
tions which are offered in lieu of one or more investment 
options offered immediately prior to the effective date of 
the change, and 

(ii) the stated characteristics of the remaining or new in-
vestment options provided under clause (i), including char-
acteristics relating to risk and rate of return, are, as of im-
mediately after the change, reasonably similar to those of 
the existing investment options as of immediately before 
the change. 

(C) The requirements of this subparagraph are met in con-
nection with a qualified change in investment options if— 

(i) at least 30 days and no more than 60 days prior to 
the effective date of the change, the plan administrator 
furnishes written notice of the change to the participants 
and beneficiaries, including information comparing the ex-
isting and new investment options and an explanation 
that, in the absence of affirmative investment instructions 
from the participant or beneficiary to the contrary, the ac-
count of the participant or beneficiary will be invested in 
the manner described in subparagraph (B), 

(ii) the participant or beneficiary has not provided to the 
plan administrator, in advance of the effective date of the 
change, affirmative investment instructions contrary to the 
change, and 

(iii) the investments under the plan of the participant or 
beneficiary as in effect immediately prior to the effective 
date of the change were the product of the exercise by such 
participant or beneficiary of control over the assets of the 
account within the meaning of paragraph (1). 

(5) DEFAULT INVESTMENT ARRANGEMENTS.— 
(A) IN GENERAL.—For purposes of paragraph (1), a par-

ticipant or beneficiary in an individual account plan meet-
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ing the notice requirements of subparagraph (B) shall be 
treated as exercising control over the assets in the account 
with respect to the amount of contributions and earnings 
which, in the absence of an investment election by the par-
ticipant or beneficiary, are invested by the plan in accord-
ance with regulations prescribed by the Secretary. The reg-
ulations under this subparagraph shall provide guidance 
on the appropriateness of designating default investments 
that include a mix of asset classes consistent with capital 
preservation or long-term capital appreciation, or a blend 
of both. 

(B) NOTICE REQUIREMENTS.— 
(i) IN GENERAL.—The requirements of this subpara-

graph are met if each participant or beneficiary— 
(I) receives, within a reasonable period of time 

before each plan year, a notice explaining the em-
ployee’s right under the plan to designate how 
contributions and earnings will be invested and 
explaining how, in the absence of any investment 
election by the participant or beneficiary, such 
contributions and earnings will be invested, and 

(II) has a reasonable period of time after receipt 
of such notice and before the beginning of the plan 
year to make such designation. 

(ii) FORM OF NOTICE.—The requirements of clauses 
(i) and (ii) of section 401(k)(12)(D) of the Internal Rev-
enue Code of 1986 shall apply with respect to the no-
tices described in this subparagraph. 

(6) DEFAULT INVESTMENT ARRANGEMENTS FOR A PENSION- 
LINKED EMERGENCY SAVINGS ACCOUNT.—For purposes of para-
graph (1), a participant in a pension-linked emergency savings 
account shall be treated as exercising control over the assets 
in the account with respect to the amount of contributions and 
earnings which are invested in accordance with section 
801(c)(1)(A)(iii). 

(7) NOTICE REQUIREMENTS FOR BROKERAGE WINDOWS.— 
(A) IN GENERAL.—In the case of a pension plan which 

provides for individual accounts and which provides a par-
ticipant or beneficiary the opportunity to choose from des-
ignated investment alternatives, a participant or bene-
ficiary shall not be treated as exercising control over assets 
in the account of the participant or beneficiary unless, with 
respect to any investment arrangement that is not a des-
ignated investment alternative, each time before such a par-
ticipant or beneficiary directs an investment into, out of, or 
within such investment arrangement, such participant is 
notified of, and acknowledges, each element of the notice 
described under paragraph (B). 

(B) NOTICE.—The notice described under this paragraph 
is a four part information that is substantially similar to 
the following information: 
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1. Your retirement plan offers designated investment alternatives 
prudently selected and monitored by fiduciaries for the purpose 
of enabling you to construct an appropriate retirement savings 
portfolio. In selecting and monitoring designated investment al-
ternatives, your plan’s fiduciary considers the risk of loss and the 
opportunity for gain (or other return) compared with reasonably 
available investment alternatives. 

2. The investments available through this investment arrangement 
are not designated investment alternatives, and have not been 
prudently selected and are not monitored by a plan fiduciary. 

3. Depending on the investments you select through this investment 
arrangement, you may experience diminished returns, higher 
fees, and higher risk than if you select from the plan’s des-
ignated investment alternatives. 

4. The following is a hypothetical illustration of the impact of re-
turn at 4 percent, 6 percent, and 8 percent on your account bal-
ance projected to age 67. 

(C) ILLUSTRATION.—The notice described under para-
graph (B) shall also include a graph displaying the pro-
jected retirement balances of such participant or beneficiary 
at age 67 if the account of such individual were to achieve 
an annual return equal to each of the following: 

(i) 4 percent. 
(ii) 6 percent. 
(iii) 8 percent. 

(d)(1) If, in connection with the termination of a pension plan 
which is a single-employer plan, there is an election to establish or 
maintain a qualified replacement plan, or to increase benefits, as 
provided under section 4980(d) of the Internal Revenue Code of 
1986, a fiduciary shall discharge the fiduciary’s duties under this 
title and title IV in accordance with the following requirements: 

(A) In the case of a fiduciary of the terminated plan, any re-
quirement— 

(i) under section 4980(d)(2)(B) of such Code with respect 
to the transfer of assets from the terminated plan to a 
qualified replacement plan, and 

(ii) under section 4980(d)(2)(B)(ii) or 4980(d)(3) of such 
Code with respect to any increase in benefits under the 
terminated plan. 

(B) In the case of a fiduciary of a qualified replacement plan, 
any requirement— 

(i) under section 4980(d)(2)(A) of such Code with respect 
to participation in the qualified replacement plan of active 
participants in the terminated plan, 

(ii) under section 4980(d)(2)(B) of such Code with respect 
to the receipt of assets from the terminated plan, and 

(iii) under section 4980(d)(2)(C) of such Code with re-
spect to the allocation of assets to participants of the quali-
fied replacement plan. 

(2) For purposes of this subsection— 
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(A) any term used in this subsection which is also used in 
section 4980(d) of the Internal Revenue Code of 1986 shall 
have the same meaning as when used in such section, and 

(B) any reference in this subsection to the Internal Revenue 
Code of 1986 shall be a reference to such Code as in effect im-
mediately after the enactment of the Omnibus Budget Rec-
onciliation Act of 1990. 

(e) SAFE HARBOR FOR ANNUITY SELECTION.— 
(1) IN GENERAL.—With respect to the selection of an insurer 

for a guaranteed retirement income contract, the requirements 
of subsection (a)(1)(B) will be deemed to be satisfied if a fidu-
ciary— 

(A) engages in an objective, thorough, and analytical 
search for the purpose of identifying insurers from which 
to purchase such contracts; 

(B) with respect to each insurer identified under sub-
paragraph (A)— 

(i) considers the financial capability of such insurer 
to satisfy its obligations under the guaranteed retire-
ment income contract; and 

(ii) considers the cost (including fees and commis-
sions) of the guaranteed retirement income contract of-
fered by the insurer in relation to the benefits and 
product features of the contract and administrative 
services to be provided under such contract; and 

(C) on the basis of such consideration, concludes that— 
(i) at the time of the selection, the insurer is finan-

cially capable of satisfying its obligations under the 
guaranteed retirement income contract; and 

(ii) the relative cost of the selected guaranteed re-
tirement income contract as described in subpara-
graph (B)(ii) is reasonable. 

(2) FINANCIAL CAPABILITY OF THE INSURER.—A fiduciary will 
be deemed to satisfy the requirements of paragraphs (1)(B)(i) 
and (1)(C)(i) if— 

(A) the fiduciary obtains written representations from 
the insurer that— 

(i) the insurer is licensed to offer guaranteed retire-
ment income contracts; 

(ii) the insurer, at the time of selection and for each 
of the immediately preceding 7 plan years— 

(I) operates under a certificate of authority from 
the insurance commissioner of its domiciliary 
State which has not been revoked or suspended; 

(II) has filed audited financial statements in ac-
cordance with the laws of its domiciliary State 
under applicable statutory accounting principles; 

(III) maintains (and has maintained) reserves 
which satisfies all the statutory requirements of 
all States where the insurer does business; and 

(IV) is not operating under an order of super-
vision, rehabilitation, or liquidation; 

(iii) the insurer undergoes, at least every 5 years, a 
financial examination (within the meaning of the law 
of its domiciliary State) by the insurance commissioner 
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of the domiciliary State (or representative, designee, 
or other party approved by such commissioner); and 

(iv) the insurer will notify the fiduciary of any 
change in circumstances occurring after the provision 
of the representations in clauses (i), (ii), and (iii) which 
would preclude the insurer from making such rep-
resentations at the time of issuance of the guaranteed 
retirement income contract; and 

(B) after receiving such representations and as of the 
time of selection, the fiduciary has not received any notice 
described in subparagraph (A)(iv) and is in possession of 
no other information which would cause the fiduciary to 
question the representations provided. 

(3) NO REQUIREMENT TO SELECT LOWEST COST.—Nothing in 
this subsection shall be construed to require a fiduciary to se-
lect the lowest cost contract. A fiduciary may consider the 
value of a contract, including features and benefits of the con-
tract and attributes of the insurer (including, without limita-
tion, the insurer’s financial strength) in conjunction with the 
cost of the contract. 

(4) TIME OF SELECTION.— 
(A) IN GENERAL.—For purposes of this subsection, the 

time of selection is— 
(i) the time that the insurer and the contract are se-

lected for distribution of benefits to a specific partici-
pant or beneficiary; or 

(ii) if the fiduciary periodically reviews the con-
tinuing appropriateness of the conclusion described in 
paragraph (1)(C) with respect to a selected insurer, 
taking into account the considerations described in 
such paragraph, the time that the insurer and the con-
tract are selected to provide benefits at future dates to 
participants or beneficiaries under the plan. 

Nothing in the preceding sentence shall be construed to re-
quire the fiduciary to review the appropriateness of a se-
lection after the purchase of a contract for a participant or 
beneficiary. 

(B) PERIODIC REVIEW.—A fiduciary will be deemed to 
have conducted the periodic review described in subpara-
graph (A)(ii) if the fiduciary obtains the written represen-
tations described in clauses (i), (ii), and (iii) of paragraph 
(2)(A) from the insurer on an annual basis, unless the fidu-
ciary receives any notice described in paragraph (2)(A)(iv) 
or otherwise becomes aware of facts that would cause the 
fiduciary to question such representations. 

(5) LIMITED LIABILITY.—A fiduciary which satisfies the re-
quirements of this subsection shall not be liable following the 
distribution of any benefit, or the investment by or on behalf 
of a participant or beneficiary pursuant to the selected guaran-
teed retirement income contract, for any losses that may result 
to the participant or beneficiary due to an insurer’s inability to 
satisfy its financial obligations under the terms of such con-
tract. 

(6) DEFINITIONS.—For purposes of this subsection— 
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(A) INSURER.—The term ‘‘insurer’’ means an insurance 
company, insurance service, or insurance organization, in-
cluding affiliates of such companies. 

(B) GUARANTEED RETIREMENT INCOME CONTRACT.—The 
term ‘‘guaranteed retirement income contract’’ means an 
annuity contract for a fixed term or a contract (or provi-
sion or feature thereof) which provides guaranteed benefits 
annually (or more frequently) for at least the remainder of 
the life of the participant or the joint lives of the partici-
pant and the participant’s designated beneficiary as part of 
an individual account plan. 

* * * * * * * 
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1 Advisory Council on Employee Welfare & Pension Benefit Plan, Report to the Hon. Secretary 
Walsh, United States Sec. of Labor, Understanding Brokerage Windows in Self-Directed Retire-
ment Plans, [hereinafter ‘‘Council Report’’]. https://www.dol.gov/sites/dolgov/files/EBSA/about- 
ebsa/about-us/erisa-advisory-council/2021-understanding-brokerage-windows-in-self-directed- 
retirement-plans.pdf. 

2 Id. at 23. 

MINORITY VIEWS 

INTRODUCTION 

H.R. 5340, the Providing Complete Information to Retirement In-
vestors Act, amends the Employee Retirement Income Security Act 
of 1974 (ERISA) to require a notice be sent to retirement plan par-
ticipants when they make certain investments. In general, Com-
mittee Democrats strongly support ensuring workers receive appro-
priate notices and disclosures regarding their retirement savings, 
particularly with respect to fees on investments. However, H.R. 
5340 is not focused on that worthwhile goal. Lacking a policy ra-
tionale, the bill exists only to perpetuate House Republicans’ curi-
ous and misguided agenda against environmental, social, and gov-
ernance (ESG) investing. H.R. 5340 is opposed by organizations 
such as the AFL–CIO, Americans for Financial Reform, and US 
SIF: The Forum for Sustainable and Responsible Investment (US 
SIF). 

H.R. 5340 IS A SOLUTION IN SEARCH OF A PROBLEM 

A brokerage window is a feature of defined contribution (DC) 
plans, such as 401(k)s, that allows retirement plan participants to 
invest in a broader array of investments than the designated in-
vestment alternative options selected by the plan fiduciaries. A 
range of investment products can be offered in the brokerage win-
dow. Such products can include mutual funds, exchange-traded 
funds (ETF), and, in some cases, individual stocks and bonds. Of 
the mutual funds that may be offered, some may be ESG-themed 
funds—which is the clear target of H.R. 5340—but other themed 
investment funds, such as religious-based funds, could be impli-
cated. Fewer than one-third of plans offer a brokerage window, and 
roughly two percent of plan participants with access to one chose 
to use it.1 The average brokerage window account balance exceeds 
$334,000—which is far greater than what many Americans have 
saved in their DC plans.2 

Committee Democrats are currently not aware of any recent De-
partment of Labor (DOL) enforcement actions targeting brokerage 
windows. Enforcement actions might have evidenced the need for 
greater transparency around brokerage window investments or ad-
ditional protections for participants who use them. Moreover, in 
2021, the Advisory Council on Employee Welfare and Pension Ben-
efit Plans, which is usually referred to as the ERISA Advisory 
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3 The ERISA Advisory Council was established under Section 512 of the Employee Retirement 
Income Security Act to advise the Secretary of Labor on matters related to welfare and pension 
benefit plans. 

4 Council Report, supra note 1 at 4. 
5 Council Report, supra note 1 at 46. 
6 Council Report, supra note 1 at 47. 
7 See 29 C.F.R. § 2550.404a–5. 

Council (Council), examined brokerage windows.3 The purpose of 
this examination was to ‘‘gain a better understanding of their prev-
alence usages, and implementation.’’ 4 The Council ‘‘considered and 
debated at length’’ whether additional disclosures were warranted 
for participants who invest through a brokerage window.5 Most 
Council members ‘‘concluded that, on balance, the limited marginal 
benefits that might be obtained by requiring disclosures would be 
outweighed by associated costs.’’ 6 

H.R.5340 IS POORLY DRAFTED AND THE PRODUCT OF A FLAWED 
LEGISLATIVE PROCESS 

In addition to there being no policy basis for H.R. 5340, the bill’s 
required notice is designed to discourage participants from using 
the brokerage window. Specifically, H.R. 5340 requires that a no-
tice be sent to participants or beneficiaries each time they invest 
in to, out of, or within an investment that is not a designated in-
vestment by the plan. The notice is defined in the bill as a ‘‘four 
part information’’ substantially like the following: 

1. Your retirement plan offers designated investment al-
ternatives prudently selected and monitored by fiduciaries 
for the purpose of enabling you to construct an appropriate 
retirement savings portfolio. In selecting and monitoring 
designated investment alternatives, your plan’s fiduciary 
considers the risk of loss and the opportunity for gain (or 
other return) compared with reasonably available invest-
ment alternatives. 

2. The investments available through this investment 
arrangement are not designated investment alternatives 
and have not been prudently selected and are not mon-
itored by a plan fiduciary. 

3. Depending on the investments you select through this 
investment arrangement, you may experience diminished 
returns, higher fees, and higher risk than if you select 
from the plan’s designated investment alternatives. 

4. The following is a hypothetical illustration of the im-
pact of return at 4 percent, 6 percent, and 8 percent on 
your retirement balance projected to age 67. 

The bill also requires the notice to include a graph displaying pro-
jected retirement balances if the account of such individual were to 
achieve an annual return of 4 percent, 6 percent, or 8 percent. 

H.R. 5340’s notice represents a significant departure from 
ERISA’s primary 401(k) fee disclosure that is objective, informa-
tion-based, and required to be presented in a manner for the aver-
age participant to understand.7 The bill’s required notice is clearly 
subjective and intended to discourage participants from using the 
brokerage window. According to the Americans for Financial Re-
form, ‘‘[i]t is unclear why this bill would require a graph 
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8 See Letter from Americans for Financial Reform to Hon. Virginia Foxx and Hon. Bobby Scott 
(Sept. 13, 2023), https://ourfinancialsecurity.org/wp-content/uploads/2023/09/9.13.23-Corporate 
Governance-Letter-of-Opposition-to-Anti-ESG Bills.pdf, at 6. 

9 Press Release, Office of Congressman Jim Banks, Rep. Banks Introduces Bill to Protect Pen-
sions from ESG (September 6, 2023), https://banks.house.gov/news/documentsingle.aspx? 
DocumentID=2199. 

. . . . . . . The graph would likely be confusing and misleading to 
beneficiaries trying to make decisions about their retirement in-
vestments, suggesting that choosing an investment alternative not 
chosen by a fiduciary would necessarily result in a specific rate of 
return.’’ 8 

If H.R. 5340 became law, participants interested in an ESG- 
themed fund or bond, or a religiously themed fund offered in their 
plan’s brokerage window may opt not to invest in it due to the lan-
guage of the notice. Or those participants may look to make a 
themed investment via the commercial market outside of the 
ERISA-protected retirement system. Committee Members should 
question whether that potential outcome—driving retirement sav-
ers out of ERISA—makes sense and is in their best interests. 

H.R. 5340 was introduced on September 5, 2023, and the Com-
mittee on Education and the Workforce rushed to mark it up on 
September 14, 2023 without first convening a legislative hearing on 
the bill. This deprived Committee Members of the opportunity to 
learn more and ask questions about the bill’s full implications. 

H.R. 5340 IS PART OF COMMITTEE REPUBLICANS’ MISGUIDED WAR ON 
ESG INVESTING 

While H.R. 5340 would require notices for all brokerage window 
investments not just ESG-themed funds, Committee Republicans 
have tied this bill with their broader anti-ESG efforts. For exam-
ple, the bill’s author, Rep. Jim Banks (R–IN), said the bill would 
‘‘make sure ERISA participants are fully aware of the financial 
risks associated with ESG before they choose how to invest their 
hard-earned savings.’’ 9 

Committee Republicans are wrong about ESG. Appropriate con-
sideration of ESG factors—such as fossil fuel dependency—remains 
central to retirement plan participants’ long term economic inter-
ests. That is why Committee Democrats believe retirement plan fi-
duciaries should be permitted to consider ESG-related consider-
ations when evaluating investments. Doing so makes sense and 
serves workers’ long-term financial interest. 

H.R. 5340 is premised on the Committee Republicans’ mistaken 
view that they—not retirement savers and plan fiduciaries—know 
best when it comes to ESG investing. Committee Democrats strong-
ly disagree. 

CONCLUSION 

There is no apparent policy justification for H.R. 5340, or the 
other bills comprising Committee Republicans’ baseless and un-
popular anti-ESG agenda. For the reasons stated above, Committee 
Democrats opposed H.R. 5340 when the Committee on Education 
and the Workforce considered it on September 14, 2023. We urge 
the House of Representatives to do the same. 
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ROBERT C. ‘‘BOBBY’’ SCOTT, 
Ranking Member. 

GREGORIO KILILI CAMACHO 
SABLAN. 

MARK DESAULNIER. 
JAHANA HAYES. 
HALEY M. STEVENS. 

Æ 
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