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MINORITY VIEWS 

[To accompany H.R. 6577] 

The Committee on the Judiciary, to whom was referred the bill 
(H.R. 6577) to establish, under article I of the Constitution of the 
United States, a court of record to be known as the United States 
Immigration Courts, having considered the same, reports favorably 
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amended do pass. 
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The amendment is as follows: 
Strike all after the enacting clause and insert the following: 

SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) SHORT TITLE.—This Act may be cited as the ‘‘Real Courts, Rule of Law Act 
of 2022’’. 
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(b) TABLE OF CONTENTS.—The table of contents for this Act is as follows: 
Sec. 1. Short title; table of contents. 
Sec. 2. Establishment and structure of the United States Immigration Courts. 
Sec. 3. Employees. 
Sec. 4. Budget and expenditures. 
Sec. 5. Annual report. 
Sec. 6. Application date; transitional provisions. 
Sec. 7. Institutional transfer; continuity of proceedings. 
Sec. 8. Review by the Judicial Conference; consultation requirements. 
Sec. 9. Technical and conforming provisions. 

SEC. 2. ESTABLISHMENT AND STRUCTURE OF THE UNITED STATES IMMIGRATION COURTS. 

(a) UNITED STATES IMMIGRATION COURTS.—The Immigration and Nationality Act 
(8 U.S.C. 1101 et seq.) is amended by adding at the end the following: 

‘‘TITLE VI—UNITED STATES IMMIGRATION 
COURTS 

‘‘Subtitle A—Organization and Jurisdiction 

‘‘SEC. 601. ESTABLISHMENT AND STRUCTURE. 

‘‘(a) ESTABLISHMENT.— 
‘‘(1) IN GENERAL.—There is established, under article I of the Constitution of 

the United States, a system of courts of record to be known as the United 
States Immigration Courts (referred to in this Act as the ‘Immigration Courts’). 
Each such court of record may be referred to as an ‘immigration court’. The Im-
migration Courts is not an agency of, and shall be independent of, the executive 
branch of the Government. 

‘‘(2) DIVISIONS.—The Immigration Courts shall consist of an appellate divi-
sion, a trial division, and an administrative division. 

‘‘(3) COURT OFFICES.—The principal office of the Immigration Courts shall be 
in the Washington, DC, metropolitan area, but any immigration court may sit 
at any place within the United States. 

‘‘(4) COURT SEAL.—The Immigration Courts shall have a seal which shall be 
judicially noticed. 

‘‘(b) APPELLATE DIVISION.— 
‘‘(1) IN GENERAL.—The appellate division of the Immigration Courts shall be 

composed of 21 immigration appeals judges, one of whom shall serve as chief 
judge, in accordance with paragraph (3). 

‘‘(2) APPOINTMENT OF IMMIGRATION APPEALS JUDGES.— 
‘‘(A) IN GENERAL.—Each immigration appeals judge shall be appointed by 

the President, by and with the advice and consent of the Senate, consistent 
with the requirements described in section 602. 

‘‘(B) TERM OF OFFICE.—Each immigration appeals judge shall be ap-
pointed for a term of 15 years and may be reappointed for additional 15- 
year terms. An immigration appeals judge who is not reappointed for an ad-
ditional term may continue to serve after the expiration of the prior term 
until the earlier of— 

‘‘(i) the date that a successor is appointed; or 
‘‘(ii) the date that is 1 year after the expiration of the prior term. 

‘‘(C) SPECIAL RULE.—If an immigration appeals judge does not serve the 
entirety of an appointed term, the resulting vacancy shall be filled by a suc-
cessor appointed for the remainder of the term in accordance with this 
paragraph. At the conclusion of the term, such successor may be re-
appointed in accordance with subparagraph (B). 

‘‘(3) CHIEF JUDGE.— 
‘‘(A) DESIGNATION.— 

‘‘(i) IN GENERAL.—The chief judge shall be the immigration appeals 
judge who is most senior in appointment among the immigration ap-
peals judges who, at that time of appointment to the appellate divi-
sion— 

‘‘(I) have served for 1 or more years; 
‘‘(II) have at least 5 years remaining in their term of office as an 

immigration appeals judge; and 
‘‘(III) have not previously served as chief judge. 

‘‘(ii) ACTING CHIEF JUDGE.—If no immigration appeals judge in reg-
ular active service satisfies all of the requirements in clause (i), the im-
migration appeals judge who is most senior in commission and who has 
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not previously served as chief judge shall serve as acting chief judge 
until an immigration appeals judge becomes eligible under such clause. 

‘‘(iii) PRECEDENCE.—Immigration appeals judges who have the same 
seniority in commission shall be eligible for service as chief judge ac-
cording to seniority in age. 

‘‘(B) TERM OF OFFICE.— 
‘‘(i) IN GENERAL.—Except as provided in clause (ii), the chief judge 

shall serve a term that shall end on the earliest of— 
‘‘(I) the date that is 5 years after the date that term begins; 
‘‘(II) the date that the judge is removed from service for cause in 

accordance with section 602(f); 
‘‘(III) the date that the judge leaves regular active service as an 

immigration appeals judge; and 
‘‘(IV) the date that the judge provides written notice to the other 

immigration appeals judges that such judge is resigning from serv-
ice as chief judge. 

‘‘(ii) CONTINUATION OF SERVICE.—If, upon conclusion of the chief 
judge’s term of office described in clause (i)(I), no other immigration ap-
peals judge is eligible to assume the role of chief judge as provided in 
subparagraph (A), the incumbent shall continue to serve as chief judge 
until another immigration appeals judge becomes eligible. 

‘‘(4) EN BANC EXERCISE OF APPELLATE DIVISION AUTHORITY IN NON-ADJUDICA-
TIVE MATTERS.— 

‘‘(A) IN GENERAL.—The appellate division shall exercise only en banc its 
authority to— 

‘‘(i) appoint immigration trial judges to the trial division; 
‘‘(ii) remove immigration trial judges in accordance with section 

602(f); 
‘‘(iii) appoint a chief administrative officer to the administrative divi-

sion; 
‘‘(iv) promulgate rules and set policies and procedures of the Immi-

gration Courts; and 
‘‘(v) address other non-adjudicative matters that require en banc con-

sideration, as determined by the chief judge. 
‘‘(B) MAJORITY VOTE.—The appellate division shall exercise its en banc 

authority as provided in subparagraph (A) by a majority vote, a quorum 
being present. 

‘‘(C) QUORUM.—For purposes of this paragraph, not less than three immi-
gration appeals judges in regular active service or 2⁄3 of all immigration ap-
peals judges in regular active service, whichever is greater, shall constitute 
a quorum. 

‘‘(c) TRIAL DIVISION.— 
‘‘(1) IN GENERAL.—The trial division of the Immigration Courts shall be com-

posed of immigration trial courts, the number and geographical location of 
which shall be determined by the administrative council, in accordance with the 
procedures described in subsection (d)(3)(B). Each immigration trial court shall 
be overseen by a chief trial judge. 

‘‘(2) APPOINTMENT OF IMMIGRATION TRIAL JUDGES.— 
‘‘(A) IN GENERAL.—Except as provided in section 603, each immigration 

trial judge shall be appointed by the appellate division consistent with the 
requirements described in section 602. 

‘‘(B) TERM OF OFFICE.—Each immigration trial judge shall be appointed 
for a term of 15 years and may be reappointed for additional 15-year terms. 
An immigration trial judge who is not reappointed for an additional term 
may continue to serve after the expiration of the prior term for not more 
than 1 year or until a successor is appointed, whichever occurs first. 

‘‘(3) CHIEF TRIAL JUDGES.— 
‘‘(A) DESIGNATION.—The chief judge shall designate one immigration trial 

judge to serve as the chief trial judge for each geographical area. If only 
one immigration trial judge presides over a geographical area, that judge 
shall be designated the chief trial judge. 

‘‘(B) TERM OF OFFICE.—Chief trial judges shall serve for an initial term 
of 5 years and may be reappointed for additional 5-year terms, or other pe-
riods of time that are less than 5 years as determined by the appellate divi-
sion. 

‘‘(C) RESPONSIBILITIES.—In addition to fulfilling regular judicial duties, 
chief trial judges shall be responsible for— 

‘‘(i) overseeing the administrative operations of the trial division in 
the geographical area in which they are located; and 
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‘‘(ii) fulfilling all other duties and responsibilities articulated in this 
Act or delegated to the chief trial judges by the chief judge. 

‘‘(d) ADMINISTRATIVE DIVISION.— 
‘‘(1) IN GENERAL.—The administrative division of the Immigration Courts 

shall consist of an administrative office and an administrative council. 
‘‘(2) ADMINISTRATIVE OFFICE.—The administrative office shall be managed by 

a chief administrative officer, who shall be responsible for— 
‘‘(A) implementing and administering operational rules, policies, and pro-

cedures of the Immigration Courts established by the appellate division or 
the administrative council; 

‘‘(B) assisting the administrative council in executing its responsibilities 
as described in paragraph (3); and 

‘‘(C) fulfilling all other administrative duties and responsibilities articu-
lated in this Act or delegated by the chief judge. 

‘‘(3) ADMINISTRATIVE COUNCIL.— 
‘‘(A) IN GENERAL.—The chief judge of the appellate division shall summon 

annually the chief trial judge of each court of the trial division to a meeting 
at such time and place in the United States as the chief judge may des-
ignate. The chief judge shall preside at such meeting which shall be known 
as the administrative council of the Immigration Courts. Special sessions 
of the council may be called by the chief judge at such times and places 
as the chief judge may designate. If the chief trial judge of any court of the 
trial division is unable to attend, the chief judge may summon any other 
judge from such court. Every judge summoned shall attend and, unless ex-
cused by the chief judge, shall remain throughout the sessions of the coun-
cil and advise as to the needs of that judge’s court and as to any matters 
in respect of which the administration of justice in the Immigration Courts 
may be improved. 

‘‘(B) DETERMINATION OF NUMBER OF REQUIRED JUDGES AND GEOGRAPHICAL 
AREAS OF SERVICE.— 

‘‘(i) SURVEY.—Not later than 1 year after the application date de-
scribed in section 6 of the Real Courts, Rule of Law Act of 2022, and 
every 4 years thereafter, the administrative council shall conduct a sur-
vey, which shall include the solicitation of information and rec-
ommendations from the public, to determine the number of immigra-
tion trial courts required to provide for the expeditious and effective ad-
ministration of justice, as well as the geographical areas to be served 
by such courts. In conducting the survey, the administrative council 
shall— 

‘‘(I) assess the continuing need for existing immigration trial 
court positions and the need for additional positions in each geo-
graphical location; 

‘‘(II) evaluate local conditions in each geographical location, in-
cluding the proximity to populations to be served, the quality and 
availability of infrastructure to support transportation and commu-
nication, and the availability of legal services for indigent and non- 
English speaking individuals; 

‘‘(III) consider proximity and access to judicial and Department 
of Homeland Security facilities; and 

‘‘(IV) consider the allocation of immigration trial courts and 
judges among existing geographical areas and whether the admin-
istration of justice would be better served by the presence of immi-
gration trial courts and judges in new or different areas. 

‘‘(ii) PUBLICATION OF SURVEY RESULTS.—The administrative council 
shall publish the results of the survey described in subparagraph (A). 

‘‘(iii) NOTICE OF VACANCIES.—The administrative council shall publish 
notice of any immigration judge vacancies or new staff positions. 

‘‘(C) MERIT SELECTION PANEL.— 
‘‘(i) APPOINTMENT OF IMMIGRATION JUDGES.—The administrative 

council shall establish a merit selection panel to assist in identifying 
and recommending individuals who are best qualified to serve as immi-
gration judges, consistent with subsections (a), (b), and (c) of section 
602. 

‘‘(ii) COMPOSITION.—The panel described in paragraph (1) shall con-
sist of qualified individuals with experience in a diverse range of set-
tings, including academia, nongovernmental organizations, private im-
migration practice, and government service. 
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‘‘SEC. 602. IMMIGRATION APPEALS JUDGES AND TRIAL JUDGES. 

‘‘(a) QUALIFICATIONS OF IMMIGRATION JUDGES.—Each immigration judge shall— 
‘‘(1) be a member in good standing of the bar of a Federal court or the highest 

court of a State, or any combination thereof, for not less than 10 years; 
‘‘(2) possess, and have a reputation for, integrity and good character; 
‘‘(3) possess and have demonstrated a commitment to equal justice under the 

law; 
‘‘(4) possess and have demonstrated outstanding legal ability and competence, 

as evidenced by substantial legal experience, ability to deal with complex legal 
problems, aptitude for legal scholarship and writing, and familiarity with courts 
and court processes; 

‘‘(5) exhibit demeanor, character, and personality that indicate a judicial tem-
perament; and 

‘‘(6) be qualified to conduct fair and impartial hearings that are consistent 
with due process. 

‘‘(b) ADDITIONAL FACTORS FOR THE APPOINTMENT OF IMMIGRATION JUDGES.—In ap-
pointing immigration judges, the President and the appellate division shall ensure 
that— 

‘‘(1) qualified candidates are identified without regard to race, color, sex, reli-
gion, national origin, disability, age, or any other factor protected under Federal 
law; 

‘‘(2) to the extent practicable, the corps of immigration judges— 
‘‘(A) is comprised primarily of individuals with prior legal experience in 

immigration law; and 
‘‘(B) reflects a balance of individuals with prior legal experience in the 

public sector and private sector; and 
‘‘(3) candidates are selected without regard to political party affiliation or per-

ceived political ideology. 
‘‘(c) PROHIBITED RELATIONSHIPS.—No individual may be appointed as an immigra-

tion trial judge if such individual is related by blood in the first-, second-, or third- 
degree, or by marriage to a immigration appeals judge in regular active service. 

‘‘(d) CONTINUING EDUCATION.—In addition to the training required under section 
603(c) of the International Religious Freedom Act of 1998 (22 U.S.C. 6473(c)), all 
immigration judges shall be required to satisfy continuing education requirements, 
as determined by the administrative council. 

‘‘(e) SALARIES.— 
‘‘(1) IMMIGRATION APPEALS JUDGES.—Each immigration appeals judge shall 

serve on a full-time basis and shall receive as compensation for such services, 
an annual salary that is equal to the salary of a judge of the district court of 
the United States as determined pursuant to section 135 of title 28, United 
States Code. 

‘‘(2) IMMIGRATION TRIAL JUDGES.—Each immigration trial judge shall serve on 
a full-time basis and shall receive as compensation for such services, an annual 
salary that is equal to 92 percent of the salary of a judge of the district court 
of the United States as determined pursuant to section 135 of title 28, United 
States Code. 

‘‘(3) PROHIBITION ON THE PRACTICE OF LAW.—No immigration judge may en-
gage in the practice of law or any other practice, business, occupation, or em-
ployment that is inconsistent with the expeditious, proper, and impartial per-
formance of such judge’s duties. 

‘‘(f) REMOVAL.— 
‘‘(1) IN GENERAL.—An immigration judge may be removed from office only on 

grounds of incapacity, misconduct, neglect of duty, or having engaged in the 
practice of law, and in accordance with the following: 

‘‘(A) An immigration appeals judge may be removed from office by the 
President. 

‘‘(B) An immigration trial judge may be removed from office by the appel-
late division. 

‘‘(C) No immigration judge may be removed from office unless such judge 
is provided with notice of the allegations forming the basis for removal and 
an opportunity to appear in person at a hearing to rebut such allegations. 

‘‘(2) COMPLAINTS.— 
‘‘(A) IN GENERAL.—The appellate division shall promulgate rules, con-

sistent with chapter 16 of title 28, United States Code, for receiving, inves-
tigating, and resolving complaints regarding the conduct of immigration 
judges. In investigating and acting upon any such complaint, the appellate 
division shall have the powers granted to a judicial council under such 
chapter. 
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‘‘(B) JUDICIAL CONFERENCE.—The provisions of sections 354(b) through 
360 of title 28, United States Code, regarding referral or certification to, 
and petition for review in the Judicial Conference of the United States, and 
action thereon, shall apply to the exercise of the powers of a judicial council 
by the appellate division. The grounds for removal specified in paragraph 
(1) shall provide the basis for a determination to refer a complaint to the 
Judicial Conference, for further action by the Conference, and for certifi-
cation and transmittal by the Conference of any complaint to the President. 

‘‘(g) RETIREMENT.— 
‘‘(1) Any immigration judge shall retire upon attaining the age of 80. 
‘‘(2) Any immigration judge who meets the age and service requirements set 

forth in the following table may retire: 

‘‘The immigration judge has attained age And the years of service as an immigration 
judge are at least: 

65 ........................................................................... 15 
66 ........................................................................... 14 
67 ........................................................................... 13 
68 ........................................................................... 12 
69 ........................................................................... 11 
70 ........................................................................... 10. 

‘‘(3) Any immigration judge who is not reappointed following the expiration 
of the term of his office may retire upon the completion of such term, if— 

‘‘(A) he has served as an immigration judge for 15 years or more; and 
‘‘(B) not earlier than 9 months preceding the date of the expiration of the 

term of his office and not later than 6 months preceding such date, he ad-
vised the President or the appellate division, as appropriate, in writing that 
he was willing to accept reappointment as an immigration judge. 

‘‘(4) Any immigration judge who becomes permanently disabled from per-
forming his duties shall retire. 

‘‘(h) RETIRED PAY.—Any individual who— 
‘‘(1) retires under paragraph (1), (2), or (3) of subsection (g) and elects under 

subsection (i) to receive retired pay under this subsection shall receive retired 
pay during any period at a rate which bears the same ratio to the rate of the 
salary payable to an immigration judge during such period as the number of 
years he has served as immigration judge bears to 10; except that the rate of 
such retired pay shall not be more than the rate of such salary for such period; 
or 

‘‘(2) retires under paragraph (4) of subsection (b) and elects under subsection 
(i) to receive retired pay under this subsection shall receive retired pay during 
any period at a rate—(A) equal to the rate of the salary payable to an immigra-
tion judge during such period if before he retired he had served as an immigra-
tion judge not less than 10 years; or (B) one-half of the rate of the salary pay-
able to an immigration judge during such period if before he retired he had 
served as an immigration judge less than 10 years. 

Such retired pay shall begin to accrue on the day following the day on which his 
salary as immigration judge ceases to accrue, and shall continue to accrue during 
the remainder of his life. Retired pay under this subsection shall be paid in the 
same manner as the salary of an immigration judge. In computing the rate of the 
retired pay under paragraph (1) of this subsection for any individual who is entitled 
thereto, that portion of the aggregate number of years he has served as an immigra-
tion judge which is a fractional part of 1 year shall be eliminated if it is less than 
6 months, or shall be counted as a full year if it is 6 months or more. In computing 
the rate of the retired pay under paragraph (1) of this subsection for any individual 
who is entitled thereto, any period during which such individual performs services 
under subsection (c) on a substantially full-time basis shall be treated as a period 
during which he has served as an immigration judge. 

‘‘(i) ELECTION TO RECEIVE RETIRED PAY.—Any immigration judge may elect to re-
ceive retired pay under subsection (h). Such an election— 

‘‘(1) may be made only while an individual is an immigration judge (except 
that in the case of an individual who fails to be reappointed as immigration 
judge at the expiration of a term of office, it may be made at any time before 
the day after the day on which his successor takes office); 

‘‘(2) once made, shall be irrevocable; 
‘‘(3) in the case of any immigration judge other than the chief judge, shall be 

made by filing notice thereof in writing with the chief judge; and 
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‘‘(4) in the case of the chief judge, shall be made by filing notice thereof in 
writing with the Office of Personnel Management. 

The chief judge shall transmit to the Office of Personnel Management a copy of each 
notice filed with him under this subsection. 

‘‘(j) RETIRED PAY AFFECTED IN CERTAIN CASES.—In the case of an individual for 
whom an election to receive retired pay under subsection (h) is in effect— 

‘‘(1) 1-YEAR FORFEITURE FOR FAILURE TO PERFORM JUDICIAL DUTIES.—If such 
individual during any calendar year fails to perform judicial duties required of 
him by section 603, such individual shall forfeit all rights to retired pay under 
subsection (d) for the 1-year period which begins on the first day on which he 
so fails to perform such duties. 

‘‘(2) SUSPENSION OF RETIRED PAY DURING PERIOD OF COMPENSATED GOVERN-
MENT SERVICE.—If such individual accepts compensation for civil office or em-
ployment under the Government of the United States (other than the perform-
ance of judicial duties pursuant to section 603), such individual shall forfeit all 
rights to retired pay under subsection (h) for the period for which such com-
pensation is received. 

‘‘(3) FORFEITURES OF RETIRED PAY UNDER PARAGRAPH (1) NOT TO APPLY WHERE 
INDIVIDUAL ELECTS TO FREEZE AMOUNT OF RETIRED PAY.— 

‘‘(A) IN GENERAL.—If any individual makes an election under this para-
graph— 

‘‘(i) paragraph (1) and section 603 shall not apply to such individual 
beginning on the date such election takes effect, and 

‘‘(ii) the retired pay under subsection (h) payable to such individual 
for periods beginning on or after the date such election takes effect 
shall be equal to the retired pay to which such individual would be en-
titled without regard to this clause at the time of such election. 

‘‘(B) ELECTION.—An election under this paragraph— 
‘‘(i) may be made by an individual only if such individual meets the 

age and service requirements for retirement under paragraph (2) of 
subsection (g), 

‘‘(ii) may be made only during the period during which the individual 
may make an election to receive retired pay or while the individual is 
receiving retired pay, and 

‘‘(iii) shall be made in the same manner as the election to receive re-
tired pay. 

Such an election, once it takes effect, shall be irrevocable. 
‘‘(C) WHEN ELECTION TAKES EFFECT.—Any election under this paragraph 

shall take effect on the first day of the first month following the month in 
which the election is made. 

‘‘(k) COORDINATION WITH CIVIL SERVICE RETIREMENT.— 
‘‘(1) GENERAL RULE.—Except as otherwise provided in this subsection, the pro-

visions of the civil service retirement laws (including the provisions relating to 
the deduction and withholding of amounts from basic pay, salary, and com-
pensation) shall apply in respect of service as an immigration judge (together 
with other service as an officer or employee to whom such civil service retire-
ment laws apply) as if this section had not been enacted. 

‘‘(2) EFFECT OF ELECTING RETIRED PAY.—In the case of any individual who has 
filed an election to receive retired pay under subsection (h)— 

‘‘(A) no annuity or other payment shall be payable to any person under 
the civil service retirement laws with respect to any service performed by 
such individual (whether performed before or after such election is filed and 
whether performed as immigration judge or otherwise); 

‘‘(B) no deduction for purposes of the Civil Service Retirement and Dis-
ability Fund shall be made from retired pay payable to him under sub-
section (h) or from any other salary, pay, or compensation payable to him, 
for any period beginning after the day on which such election is filed; and 

‘‘(C) such individual shall be paid the lump-sum credit computed under 
section 8331(8) of title 5, United States Code, upon making application 
therefor with the Office of Personnel Management. 

‘‘(l) RETIREMENT FOR DISABILITY.— 
‘‘(1) Any immigration judge who becomes permanently disabled from per-

forming his duties shall certify to the President, or the appellate division, as 
applicable, his disability in writing. If the chief judge retires for disability, his 
retirement shall not take effect until concurred in by the President. 

‘‘(2) Whenever any immigration judge who becomes permanently disabled 
from performing his duties does not retire or the appellate division, as applica-
ble, and the President finds that such immigration judge is unable to discharge 
efficiently all the duties of his office by reason of permanent mental or physical 
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disability and that the appointment of an additional immigration judge is nec-
essary for the efficient dispatch of business, the President or the appellate divi-
sion, as applicable, shall declare such immigration judge to be retired. 

‘‘(m) REVOCATION OF ELECTION TO RECEIVE RETIRED PAY.— 
‘‘(1) IN GENERAL.—Notwithstanding subsection (e)(2), an individual who has 

filed an election to receive retired pay under subsection (h) may revoke such 
election at any time before the first day on which retired pay (or compensation 
under section 603 in lieu of retired pay) would (but for such revocation) begin 
to accrue with respect to such individual. 

‘‘(2) MANNER OF REVOKING.—Any revocation under this subsection shall be 
made by filing a notice thereof in writing with the Civil Service Commission. 
The Civil Service Commission shall transmit to the chief judge a copy of each 
notice filed under this subsection. 

‘‘(3) EFFECT OF REVOCATION.—In the case of any revocation under this sub-
section— 

‘‘(A) for purposes of this section, the individual shall be treated as not 
having filed an election to receive retired pay under subsection (h), 

‘‘(B) no credit shall be allowed for any service as an immigration judge 
unless with respect to such service either there has been deducted and 
withheld the amount required by the civil service retirement laws or there 
has been deposited in the Civil Service Retirement and Disability Fund an 
amount equal to the amount so required, with interest, 

‘‘(C) the Immigration Courts shall deposit in the Civil Service Retirement 
and Disability Fund an amount equal to the additional amount it would 
have contributed to such Fund but for the election under subsection (i), and 

‘‘(D) if subparagraph (C) is complied with, service on the Immigration 
Courts shall be treated as service with respect to which deductions and con-
tributions had been made during the period of service. 

‘‘(n) THRIFT SAVINGS PLAN.— 
‘‘(1) ELECTION TO CONTRIBUTE.— 

‘‘(A) IN GENERAL.—An immigration judge may elect to contribute to the 
Thrift Savings Fund established by section 8437 of title 5, United States 
Code. 

‘‘(B) PERIOD OF ELECTION.—An election may be made under this para-
graph only during a period provided under section 8432(b) of title 5, United 
States Code, for individuals subject to chapter 84 of such title. 

‘‘(2) APPLICABILITY OF TITLE 5 PROVISIONS.—Except as otherwise provided in 
this subsection, the provisions of subchapters III and VII of chapter 84 of title 
5, United States Code, shall apply with respect to an immigration judge who 
makes an election under paragraph (1). 

‘‘(3) SPECIAL RULES.— 
‘‘(A) AMOUNT CONTRIBUTED.—The amount contributed by an immigration 

judge to the Thrift Savings Fund in any pay period shall not exceed the 
maximum percentage of such immigration judge’s basic pay for such period 
as allowable under section 8440f of title 5, United States Code. Basic pay 
does not include any retired pay paid pursuant to this section. 

‘‘(B) CONTRIBUTIONS FOR BENEFIT OF IMMIGRATION JUDGE.—No contribu-
tions may be made for the benefit of an immigration judge under section 
8432(c) of title 5, United States Code. 

‘‘(C) APPLICABILITY OF SECTION 8433(b) OF TITLE 5 WHETHER OR NOT IMMI-
GRATION JUDGE RETIRES.—Section 8433(b) of title 5, United States Code, ap-
plies with respect to an immigration judge who makes an election under 
paragraph (1) and who either— 

‘‘(i) retires under subsection (g), or 
‘‘(ii) ceases to serve as an immigration judge but does not retire 

under subsection (g). 
Retirement under subsection (b) is a separation from service for purposes 
of subchapters III and VII of chapter 84 of that title. 

‘‘(D) APPLICABILITY OF SECTION 8351(b)(5) OF TITLE 5.—The provisions of 
section 8351(b)(5) of title 5, United States Code, shall apply with respect 
to an immigration judge who makes an election under paragraph (1). 

‘‘(E) EXCEPTION.—Notwithstanding subparagraph (C), if any immigration 
judge retires under this section, or resigns without having met the age and 
service requirements set forth under subsection (g)(2), and such immigra-
tion judge’s nonforfeitable account balance is less than an amount that the 
Executive Director of the Federal Retirement Thrift Investment Board pre-
scribes by regulation, the Executive Director shall pay the nonforfeitable ac-
count balance to the participant in a single payment. 
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‘‘SEC. 603. TEMPORARY IMMIGRATION JUDGES AND COURT FACILITIES. 

‘‘(a) IN GENERAL.—Subject to subsection (c), if the administrative council deter-
mines, based on specific and credible facts, that the current resources of the Immi-
gration Courts are insufficient for the expeditious and effective administration of 
justice, the appellate division may exercise its authority en banc to— 

‘‘(1) appoint temporary immigration trial judges, which appointment shall be 
undertaken in a manner consistent with the requirements of section 602, to the 
extent practicable; 

‘‘(2) recall retired immigration trial or appeals judges, as described in sub-
section (b); and 

‘‘(3) establish temporary court facilities in designated geographic areas. 
‘‘(b) RECALL OF RETIRED JUDGES.— 

‘‘(1) ELIGIBILITY.—A retired immigration judge may be recalled for service if 
the judge provides to the clerk of the Immigration Courts written notice that 
the judge is willing to be recalled for service in accordance with the terms of 
this subsection. 

‘‘(2) AUTHORITY OF RECALLED JUDGES.—An immigration judge who is recalled 
to serve as an immigration appeals judge or immigration trial judge may exer-
cise all of the judicial powers and duties of such judges in regular active service, 
except as specifically provided in this subtitle. Such judge shall not be counted 
for purposes of section 601(b)(1) or (c)(2). 

‘‘(3) COMPENSATION.—An immigration judge who is recalled for service shall 
be paid at the rate of pay in effect under section 602(e) for the position at the 
time of such recall, less the amount of the judge’s retirement annuity, if any. 

‘‘(4) EFFECT ON CIVIL SERVICE RETIREMENT.—Except as provided in subsection 
(d), an immigration judge who is recalled for service who retired under chapter 
83 or 84 of title 5, United States Code, shall be considered to be a reemployed 
annuitant under that chapter. Nothing in this subsection affects the right of an 
immigration judge who retired under chapter 83 or 84 of title 5, United States 
Code, to serve as a reemployed annuitant in accordance with the provisions of 
title 5, United States Code. 

‘‘(c) REPORTING REQUIREMENTS.— 
‘‘(1) INITIAL REPORT.—Prior to exercising the authority described in subsection 

(a), the appellate division shall transmit a report to the Committee on the Judi-
ciary of the House of Representatives and the Committee on the Judiciary of 
the Senate detailing— 

‘‘(A) the specific and credible facts that led to the determination that ad-
ditional court resources are required; 

‘‘(B) an assessment as to the number of temporary immigration judges or 
court facilities that are required; and 

‘‘(C) an estimate as to how long the appellate division expects the immi-
gration judges or court facilities described in subsection (a) to remain in 
place. 

‘‘(2) ADDITIONAL REPORTING.—Not later than 30 days after exercising the au-
thority under subsection (a) and every 30 days thereafter, the appellate division 
shall report to the Committees named in paragraph (1) on the current status 
of the Immigration Courts and the continuing need for the temporary immigra-
tion judges or court facilities. 

‘‘(3) REDUCTION IN RESOURCES AND TERMINATION.— 
‘‘(A) GRADUAL REDUCTION IN RESOURCES.—The appellate division shall, 

exercising its authority en banc in accordance with section 601(b)(4), termi-
nate the appointment of individual temporary immigration judges and close 
individual temporary court facilities as the appellate division, in consulta-
tion with the administrative council, determines they are no longer re-
quired. For purposes of this subparagraph, section 602(g) does not apply. 

‘‘(B) TERMINATION.—All temporary immigration judge appointments shall 
be rescinded and all temporary court facilities closed upon the earliest of— 

‘‘(i) the date that the appellate division determines, in consultation 
with the administrative council, that regular court resources are suffi-
cient to resume normal court operations; 

‘‘(ii) the date that Congress directs that such actions be taken by con-
current resolution; or 

‘‘(iii) 210 days after the appellate division submits its initial report 
under paragraph (1)(A), unless Congress extends such 210-day period 
by law. 

‘‘SEC. 604. JURISDICTION. 

‘‘(a) APPELLATE DIVISION JURISDICTION.— 
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‘‘(1) IN GENERAL.—The appellate division of the Immigration Courts shall 
have jurisdiction over— 

‘‘(A) appeals of immigration trial judge decisions, as described in section 
625(c); 

‘‘(B) appeals of decisions by the Secretary of Homeland Security on peti-
tions filed under section 204 to classify an alien described in section 
201(b)(2)(A)(i) or 203(a); and 

‘‘(C) original proceedings and appeals in disciplinary matters concerning 
attorneys and practitioners before the Immigration Courts. 

‘‘(2) SAVINGS CLAUSE.—In addition to the matters described in paragraph (1), 
the appellate division shall have jurisdiction to hear and decide all other mat-
ters over which the Board of Immigration Appeals had authority on the day be-
fore the application date described in section 6(a) of the Real Courts, Rule of 
Law Act of 2022. 

‘‘(b) TRIAL DIVISION JURISDICTION.— 
‘‘(1) IN GENERAL.—The trial division of the Immigration Courts shall have 

original jurisdiction over— 
‘‘(A) removal proceedings as described in sections 238 and 240; 
‘‘(B) review of rescissions of lawful permanent residence under section 

246; 
‘‘(C) review of credible fear determinations under section 235 and reason-

able fear determinations for aliens subject to reinstated orders of removal 
under section 241; 

‘‘(D) review of applications for asylum referred by the Secretary of Home-
land Security where the applicant is barred from being placed in removal 
proceedings under section 240, and referrals for protection under section 
241(b)(3) or the United Nations Convention Against Torture where the indi-
vidual is not in removal proceedings and is barred from asylum under this 
Act; 

‘‘(E) determinations relating to bond, custody, or the detention of any 
alien in the custody of the Department of Homeland Security; 

‘‘(F) determinations as to whether administrative actions arising from ap-
plications or petitions filed by or on behalf of the alien and that are pending 
during the course of the alien’s removal proceedings under section 240 have 
been unlawfully withheld or unreasonably delayed; and 

‘‘(G) disciplinary matters concerning attorneys and practitioners before 
the Immigration Courts. 

‘‘(2) SAVINGS CLAUSE.—In addition to the matters described in paragraph (1), 
the trial division shall have jurisdiction to hear and decide all other matters 
over which immigration judges had authority on the day before the application 
date described in section 6(a) of the Real Courts, Rule of Law Act of 2022. 

‘‘Subtitle B—Procedure and Appellate Review 

‘‘SEC. 621. PROCEEDINGS. 

‘‘(a) TRIAL DIVISION PROCEEDINGS.— 
‘‘(1) IN GENERAL.—Except as provided in section 604(a), all proceedings before 

the Immigration Courts shall originate in the trial division. Proceedings before 
the trial division shall be heard and decided by a single immigration trial judge, 
with matters assigned to such judges in a manner determined by the appellate 
division. 

‘‘(2) AUTHORITY OF TRIAL DIVISION.—In presiding over matters before the trial 
division, immigration trial judges may— 

‘‘(A) record and receive evidence, administer oaths, examine and cross-ex-
amine witnesses, set deadlines, and render findings of fact and conclusions 
of law; 

‘‘(B) render decisions on respondents’ prima facie and discretionary eligi-
bility for relief from removal; and 

‘‘(C) order and take depositions, issue subpoenas requiring the attendance 
and testimony of witnesses and the production of documents or other evi-
dence, and order responses to written interrogatories. 

‘‘(b) APPELLATE DIVISION PROCEEDINGS.— 
‘‘(1) IN GENERAL.—Except as provided by rules established by the appellate 

division, proceedings before the appellate division shall be heard and decided 
by immigration appeals judges sitting in panels of three such judges or en banc, 
and decisions shall be made by majority vote. Any decision of a panel may be 
reconsidered by the court sitting en banc. 
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‘‘(2) PRECEDENCE IN APPELLATE DIVISION.—The chief judge of the Immigration 
Courts shall have precedence and preside at any session of the appellate divi-
sion that such judge attends. Other immigration appeals judges shall have prec-
edence and preside in the appellate division according to the seniority of their 
original commissions and, for judges whose commissions bear the same date, ac-
cording to seniority in age. 

‘‘(c) CONTEMPT AUTHORITY.— 
‘‘(1) IN GENERAL.—Immigration judges shall have the authority, to sanction by 

civil money penalty, any individual whose action or inaction obstructs the ad-
ministration of justice or is otherwise in contempt of the lawful authority of 
such judge or the Immigration Courts. 

‘‘(2) NOTICE.—No individual may be sanctioned for contempt under paragraph 
(1) without first receiving notice of the charges and an opportunity to rebut 
such charges. 

‘‘(d) ASSISTANCE TO THE COURT.—The Immigration Courts shall have such assist-
ance in carrying out its lawful writ, process, order, rule, decree, or command, includ-
ing nationwide service of a subpoena, as is available to a court of the United States, 
as that term is defined in section 451 of title 28, United States Code. The United 
States marshal for a district in which the immigration trial judge is sitting shall, 
if requested by the presiding judge, attend any court proceeding in that district, and 
may otherwise provide, when requested by the chief trial judge of that immigration 
trial court, for the security of the immigration trial court, including the personal 
protection of judges, court officers, witnesses, and other threatened persons in the 
interests of justice, where criminal intimidation impedes on the functioning of the 
judicial process or any other official proceeding. The United States Marshals Service 
retains final authority regarding security requirements for the Immigration Courts. 

‘‘(e) OPINIONS AND ORDERS.— 
‘‘(1) IN GENERAL.—Opinions and orders shall be issued in accordance with 

rules promulgated by the appellate division, except that decisions on the merits 
of an application or request for relief from removal rendered by the trial divi-
sion or the appellate division shall, to the greatest extent practicable, be issued 
in the form of a written opinion and shall include an analysis of the facts of 
the case and the legal reasoning for the decision. 

‘‘(2) PRECEDENTS.—Unless subsequently modified or reversed by the appellate 
division, the court of appeals for the respective judicial circuit, or the Supreme 
Court, precedent decisions of the appellate division shall be binding on all immi-
gration judges and all officers and employees of executive agencies (as defined 
in section 105 of title 5, United States Code) with powers, functions, and duties 
under this Act and other laws relating to the immigration and naturalization 
of aliens. 

‘‘(f) RECUSAL OF JUDGES.—Section 455 of title 28, United States Code, shall apply 
to all immigration judges and proceedings of the Immigration Courts. 
‘‘SEC. 622. IMMIGRATION COURTS RULES OF PRACTICE AND PROCEDURE. 

‘‘(a) IN GENERAL.—Exercising its en banc authority, the appellate division shall 
promulgate rules of practice and procedure before the trial division and the appel-
late division, including— 

‘‘(1) rules governing the representation of parties, which shall— 
‘‘(A) provide for the admission of qualified attorneys to practice before the 

Immigration Courts and, as appropriate, for the admission of qualified non- 
attorney representatives; 

‘‘(B) prescribe standards of practice and professional conduct, which shall 
apply to all attorneys and practitioners that appear before the Immigration 
Courts; and 

‘‘(C) provide for disciplinary proceedings before the Immigration Courts 
for attorneys and practitioners who do not comply with the standards de-
scribed in subparagraph (B); 

‘‘(2) rules governing the exercise of the appellate division’s en banc authority 
over adjudicative matters, including decisions of an appellate division panel; 

‘‘(3) rules setting forth the types of matters that are appropriate for review 
by a single appellate judge; 

‘‘(4) subject to section 621(e), rules governing the issuance of opinions and 
written orders, and precedent decisions; 

‘‘(5) rules governing the use of video teleconferencing technology or other simi-
lar technologies, with a presumption against the use of video teleconferencing 
in proceedings where the alien’s eligibility for relief from removal is being eval-
uated, unless requested by the alien; 

‘‘(6) procedures, consistent with section 602(f)(2) for receiving, investigating, 
and resolving complaints regarding the conduct of immigration judges; and 
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‘‘(7) all other policies, and procedures assigned to the appellate division as de-
scribed in this title. 

‘‘(b) LOCAL RULES.—Each chief trial judge may establish local rules of practice 
and procedure, provided that— 

‘‘(1) such rules are consistent with the provisions of this title; 
‘‘(2) a majority of immigration trial judges on the immigration trial court of 

that chief judge concur to the local rules; and 
‘‘(3) the chief judge approves the local rules. 

‘‘(c) IMMIGRATION COURT FEES.— 
‘‘(1) IN GENERAL.—The appellate division shall prescribe rules which provide 

for the collection of reasonable filing fees and other fees, as appropriate. Each 
such fee may not exceed the fee charged and collected for the same or a sub-
stantially similar purpose by the Federal district courts or the Department of 
Homeland Security. 

‘‘(2) WAIVER.—Rules promulgated by the appellate division shall include pro-
cedures under which any such fee may be waived in the case of financial hard-
ship. 

‘‘(d) PUBLICATION OF RULES AND FEES.—The administrative division shall main-
tain a public website that contains or consolidates current information on all rules 
and fees of the Immigration Courts, including all local rules established under this 
subsection. 
‘‘SEC. 623. REPRESENTATION OF PARTIES AND OTHER ASSISTANCE. 

‘‘(a) RIGHT TO COUNSEL.—In any proceeding before the Immigration Courts, the 
person or party concerned shall have the privilege of being represented (at no ex-
pense to the Government) by such counsel, authorized to practice before the Immi-
gration Courts, of their own choosing. 

‘‘(b) INTERPRETERS.—The Immigration Courts shall establish a program to ensure 
the use of qualified interpreters in proceedings before the Immigration Courts. 

‘‘(c) LEGAL ORIENTATION PROGRAM.—The Immigration Courts shall maintain, 
through agreements with legal services and other nonprofit organizations, a legal 
orientation program that explains the Court’s procedures and provides basic legal 
information to individuals who are or may become parties to proceedings before the 
Immigration Courts. 
‘‘SEC. 624. AVAILABILITY OF INFORMATION. 

‘‘(a) PUBLICATION OF PRECEDENT DECISIONS.—Precedent decisions of the appellate 
division shall be published in such form and manner as may be best adapted for 
public information and use. 

‘‘(b) PUBLICATION OF NON-PRECEDENT DECISIONS AND RECORDS.— 
‘‘(1) IN GENERAL.—Subject to paragraph (2), all non-precedent decisions of the 

Immigration Courts and all briefs, motions, documents, and exhibits received by 
such court (including hearing transcripts) shall be made available to the public. 

‘‘(2) CONFIDENTIAL INFORMATION.—The Immigration Courts shall preserve the 
confidentiality of information relating to matters involving national security, 
asylum and other forms of protection, and claims under the Violence Against 
Women Act (Public Law 103–322, title IV, 108 Stat. 1902), as amended, or any 
other applicable law. The Immigration Courts may make any provision nec-
essary to prevent the disclosure of confidential information in its proceedings 
and records, including requiring that such information be placed under seal to 
be opened only as directed by the Immigration Courts. 

‘‘SEC. 625. SCOPE OF REVIEW AND APPEALS. 

‘‘(a) IN GENERAL.—In any proceeding before the Immigration Courts, the immigra-
tion judge shall— 

‘‘(1) consider de novo all constitutional claims and questions of law; and 
‘‘(2) compel administrative action on an application or petition filed by or on 

behalf of the alien that is unlawfully withheld or unreasonably delayed. 
‘‘(b) TRIAL DIVISION PROCEEDINGS.—The decision of an immigration trial judge 

shall be based only on the evidence produced at the hearing and shall set forth the 
judge’s findings of fact, reasoning to support discretionary determinations, and con-
clusions of law. Immigration trial judges may take judicial notice of commonly 
known facts. 

‘‘(c) REVIEW BY APPELLATE DIVISION.— 
‘‘(1) IN GENERAL.—In considering an appeal from an immigration trial judge 

decision, the appellate division shall limit its review to the scope of issues 
raised on appeal and shall conduct its review of the decision based on the record 
of proceedings of the trial division. 

‘‘(2) FACT FINDING.—Aside from taking judicial notice of commonly known 
facts, the appellate division shall not engage in fact finding in considering an 
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appeal of an immigration trial judge decision, and shall defer to the factual 
findings of the immigration trial judge unless such findings are challenged and 
determined to be clearly erroneous. 

‘‘(d) REVIEW BY THE UNITED STATES COURTS OF APPEALS.—A decision of the appel-
late division may be appealed by a party to such proceeding and reviewed by the 
United States court of appeals for the judicial circuit wherein venue lies, in accord-
ance with section 242, as applicable. If the Government appeals a decision pursuant 
to this subsection, and the court finds that the alien party to such appeal is finan-
cially unable to obtain adequate representation, representation for such alien shall 
be provided through the plan for representation on appeal that is in effect under 
section 3006A of title 18, United States Code.’’. 

(b) CLERICAL AMENDMENT.—The table of contents at the beginning of the Immi-
gration and Nationality Act (8 U.S.C. 1101 et seq.) is amended by adding at the end 
the following new items: 

‘‘TITLE VI—UNITED STATES IMMIGRATION COURTS 

‘‘Subtitle A—Organization and Jurisdiction 

‘‘Sec. 601. Establishment and structure. 
‘‘Sec. 602. Immigration appeals judges and trial judges. 
‘‘Sec. 603. Temporary immigration judges and court facilities. 
‘‘Sec. 604. Jurisdiction. 

‘‘Subtitle B—Procedure and Appellate Review 

‘‘Sec. 621. Proceedings. 
‘‘Sec. 622. Immigration courts rules of practice and procedure. 
‘‘Sec. 623. Representation of parties and other assistance. 
‘‘Sec. 624. Availability of information. 
‘‘Sec. 625. Scope of review and appeals.’’. 

SEC. 3. EMPLOYEES. 

(a) CLERK OF THE COURT.—The chief judge may appoint, and prescribe the duties 
for, a clerk of the court without regard to the provisions of title 5, United States 
Code, governing appointments in the competitive service. 

(b) CHAMBERS STAFF.—Immigration judges may appoint law clerks and secre-
taries, in such numbers as the appellate division approves, without regard to the 
provisions of title 5, United States Code, governing appointments in the competitive 
service. 

(c) OTHER COURT STAFF.—The clerk of the court and the chief administrative offi-
cer may appoint deputies and employees, in such numbers as the appellate division 
approves, without regard to the provisions of title 5, United States Code, governing 
appointments in the competitive service. 

(d) STAFF SALARIES.—The appellate division may fix and adjust the rates of basic 
pay for the clerk, the chief administrative officer, and other employees of the Immi-
gration Courts without regard to the provisions of chapter 51, subchapter III of 
chapter 53, or section 5373 of title 5, United States Code. To the maximum extent 
feasible, such employees shall be compensated at rates consistent with those for em-
ployees holding comparable positions in the judicial branch. 

(e) PREFERENCE ELIGIBLES.—In making appointments under subsections (a) 
through (c), preference shall be given, among equally qualified persons, to persons 
who are preference eligible (as defined in section 2108(3) of title 5, United States 
Code). 

(f) EXPERTS AND CONSULTANTS.—The Immigration Courts may procure the serv-
ices of experts and consultants as provided under section 3109 of title 5, United 
States Code. 
SEC. 4. BUDGET AND EXPENDITURES. 

(a) COURT BUDGET.—For each fiscal year, the budget of the Immigration Courts 
shall be established by the Immigration Courts, without review or modification by 
the executive branch, and shall be included in the budget of the President as sub-
mitted. 

(b) PERMISSIBLE COURT EXPENDITURES.— 
(1) The Immigration Courts may make such expenditures (including expendi-

tures for personal services and rent at the seat of Government and elsewhere, 
and for law books, books of reference, and periodicals) as may be necessary to 
execute efficiently the judicial and administrative functions vested in the 
Courts. 

(2) The Immigration Courts may receive and expend funds appropriated to 
the Courts for purposes of paragraph (1) either— 

(A) directly, or 
(B) by transfer to— 

(i) the Director of the Administrative Office of the United States 
Courts, 
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(ii) another court established under article I of the Constitution, or 
(iii) an executive agency as defined in section 105 of title 5, United 

States Code, 
to cover the expense of such administrative support and guidance (including 
budgetary and financial, payroll and personnel, protective and security, record-
keeping and statistical, and information technology services) as the Court may 
request and the Director, court, or agency may agree to provide from time to 
time. 

(c) METHOD AND SOURCE OF EXPENDITURES.—All expenditures of the Immigration 
Courts shall be allowed and paid upon presentation of itemized vouchers signed by 
the certifying officer designated by the chief judge. 
SEC. 5. ANNUAL REPORT. 

(a) IN GENERAL.—Not later than April 1 of each year, the chief judge shall submit 
to the Committee on the Judiciary of the House of Representatives and the Com-
mittee on the Judiciary of the Senate, a report summarizing the workload of the 
Immigration Courts for the preceding fiscal year. 

(b) CONTENTS.—The report described in subsection (a) shall contain— 
(1) demographic information, including the age, gender, and nationality of re-

spondents appearing before the Immigration Courts, and rates at which such 
respondents are represented by counsel; 

(2) outcomes of removal proceedings, including grant rates for immigration re-
lief, disaggregated by geographical area and immigration trial judge; 

(3) outcomes of bond hearings, disaggregated by geographical area and immi-
gration trial court; 

(4) the number of cases currently pending before the trial and appellate divi-
sions of the Immigration Courts, and the change in such number from the prior 
fiscal year; 

(5) the average number of days for which a respondent waits to have their 
case heard, disaggregated by geographical area; and 

(6) any information requested by the Committees named in subsection (a), 
provided such request is timely and reasonable. 

SEC. 6. APPLICATION DATE; TRANSITIONAL PROVISIONS. 

(a) APPLICATION DATE.—The Immigration Courts may not begin to exercise the 
functions of the courts under this Act and the amendments made by this Act until 
the date (for purposes of this Act, referred to as the ‘‘application date’’) that is— 

(1)(A) the first day of the first full fiscal year after the date of the enactment 
of this Act, if such date is 180 days or more after the date of enactment of this 
Act; or 

(B) the first day of the second full fiscal year after the date of the enactment 
of this Act, if the first day of the first full fiscal year after the date of enactment 
of this Act is less than 180 days after the date of enactment of this Act; and 

(2) the date on which 3 or more immigration appeals judges have been duly 
appointed by the President, in accordance with procedures set forth in section 
6(c) of this Act and 601(b)(2) of the Immigration and Nationality Act, as added 
by this Act. 

(b) TRANSITION PERIOD AND APPOINTMENT OF INTERIM IMMIGRATION TRIAL 
JUDGES.— 

(1) TRANSITION PERIOD.—The transition period described in this section shall 
be the 4-year period beginning on the application date of this Act. 

(2) INTERIM IMMIGRATION TRIAL JUDGES.— 
(A) IN GENERAL.—Each individual serving as an immigration judge in the 

Executive Office for Immigration Review on the date that is the day before 
the application date of this Act shall become an interim immigration trial 
judge. 

(B) AUTHORITY OF INTERIM IMMIGRATION TRIAL JUDGES.—Interim immi-
gration judges shall have the authority to exercise all powers of an immi-
gration trial judge as provided in title VI of the Immigration and Nation-
ality Act (8 U.S.C. 601 et seq.). 

(C) TERM OF SERVICE.—An interim immigration trial judge may serve 
until the transition period has ended and a successor is appointed, or for 
a period not to exceed 5 years, whichever is shorter. An otherwise qualified 
interim judge may be appointed as an immigration trial judge. 

(D) CREDIT AND ELIGIBILITY FOR BENEFITS.—Service as an interim immi-
gration trial judge shall be included in the same manner as service as an 
immigration trial judge for purposes of calculating service credit, retirement 
eligibility, and disability. 

(E) SEPARATION.—Nothing in this Act or the amendments made by this 
Act may be construed to— 
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(i) preclude an interim immigration trial judge who is not appointed 
for a term appointment by the appellate division under section 601(c)(2) 
of the Immigration and Nationality Act, as added by this Act, from eli-
gibility for appointment as an administrative judge, administrative law 
judge, and for attorney positions in agencies throughout the Federal 
Government; or 

(ii) make an interim immigration judge described in clause (i) ineli-
gible for early retirement pursuant to section 8336(d)(2)(D) or 
8414(b)(1)(B) of title 5, United States Code. 

(c) FIRST APPOINTMENTS TO THE UNITED STATES IMMIGRATION COURTS.— 
(1) APPELLATE DIVISION.— 

(A) IN GENERAL.—Notwithstanding section 601(b)(2)(B) of the Immigra-
tion and Nationality Act as added by this Act, the first 21 immigration ap-
peals judges appointed shall serve for the following terms: 

(i) The terms of the first 7 immigration appeals judges appointed 
shall terminate on the date that is 5 years after the date described in 
subsection (a). 

(ii) The terms of the next 7 immigration appeals judges appointed 
after the judges referred to in clause (i) shall terminate on the date 
that is 10 years after the date described in subsection (a). 

(iii) The terms of the next 7 immigration appeals judges appointed 
after the judges referred to in clause (ii) shall terminate on the date 
that is 15 years after the date described in subsection (a). 

(B) SUCCESSION.—Each immigration appeals judge described in subpara-
graph (A) may continue to serve after the expiration of the designated term 
if such judge is reappointed in accordance with section 601(b)(2)(B) of the 
Immigration and Nationality Act as added by this Act. 

(2) TRIAL DIVISION.—Not later than 180 days before the transition period has 
ended, the appellate division shall establish procedures and requirements re-
lated to the appointment of immigration trial judges. 

(3) CLARIFICATION.—Notwithstanding paragraphs (1) and (2) and section 601 
of the Immigration and Nationality Act, as added by this Act, any individual 
appointed to fill an immigration trial judge vacancy during the transition period 
described in subsection (b)(1) shall serve only until the transition period has 
ended and until a successor is appointed in accordance with section 602 of the 
Immigration and Nationality Act, but not more than 1 year after the end of the 
transition period. 

(d) PRIOR SERVICE CREDIT.— 
(1) IN GENERAL.—The period that a covered immigration judge who elects to 

receive retired pay under section 602 of the Immigration and Nationality Act, 
as added by this Act, serves as a member of the Board of Immigration Appeals, 
an immigration judge, or an administrative law judge in the Executive Office 
for Immigration Review of the Department of Justice, shall be included, up to 
a maximum of 5 years, in the service of such individual on the Immigration 
Courts for purposes of computing the years of service as an immigration judge. 

(2) COVERED IMMIGRATION JUDGE DEFINED.—In this subsection, the term ‘‘cov-
ered immigration judge’’ means— 

(A) an immigration appeals judge appointed under section 601(b) of the 
Immigration and Nationality Act, as added by this Act; 

(B) an immigration trial judge appointed under section 601(c) of the Im-
migration and Nationality Act, as added by this Act; or 

(C) an interim immigration trial judge under subsection (b)(2) of this sec-
tion. 

SEC. 7. INSTITUTIONAL TRANSFER; CONTINUITY OF PROCEEDINGS. 

(a) EXISTING PRECEDENT.— 
(1) IN GENERAL.—Precedential decisions by the Attorney General or the Board 

of Immigration Appeals under title II of the Immigration and Nationality Act 
(8 U.S.C. 1151 et seq.) that were issued before the application date of this Act 
shall continue to serve as precedent in proceedings before the Immigration 
Courts unless explicitly overruled by such court. 

(2) RULES.—To the extent that such rules are consistent with this Act, the 
rules of the Attorney General that were in effect before the application date of 
this Act, shall remain in effect until amended or revoked by the appellate divi-
sion. 

(b) INSTITUTIONAL TRANSFER.— 
(1) EXECUTIVE OFFICE FOR IMMIGRATION REVIEW.— 

(A) IN GENERAL.—Except as provided in subparagraph (B), all functions 
under the Executive Office for Immigration Review on the date that is the 
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day before the application date of this Act are transferred to the Immigra-
tion Courts on the application date of this Act. 

(B) EXCEPTIONS.— 
(i) OCAHO.—The Office of the Chief Administrative Hearing Officer 

and the functions of the Executive Office for Immigration Review that 
support such office shall remain under the Department of Justice. 

(ii) OTHER FUNCTIONS.—The functions of the Executive Office for Im-
migration Review that are not necessary or appropriate for transfer to 
the Immigration Courts shall be reassigned to other agencies within 
the Department of Justice or dissolved at the discretion of the Attorney 
General. 

(2) TRANSFER AND ALLOCATION OF APPROPRIATIONS AND PERSONNEL.—Except 
as provided in this section, the personnel of the Executive Office for Immigra-
tion Review employed in connection with the functions transferred by this sec-
tion, and the assets, liabilities, contracts, property, records, and unexpended 
balance of appropriations, authorizations, allocations, and other funds em-
ployed, held, used, arising from, available to, or to be made available to, the Ex-
ecutive Office for Immigration Review, in connection with the functions trans-
ferred by this section, subject to section 202 of the Budget and Accounting Pro-
cedures Act of 1950, shall be transferred to the Immigration Courts on the ap-
plication date of this Act. Unexpended funds transferred pursuant to this para-
graph shall be used only for the purposes for which the funds were originally 
authorized and appropriated. 

(3) PENDING CASES.— 
(A) IN GENERAL.—The enactment of this Act shall not result in any loss 

of rights or powers, interruption of jurisdiction, or prejudice to matters 
under title II of the Immigration and Nationality Act (8 U.S.C. 1151 et seq.) 
which are pending before the Board of Immigration Appeals or an immigra-
tion judge on the application date of this Act. 

(B) TRANSFER.—All proceedings under title II of the Immigration and Na-
tionality Act (8 U.S.C. 1151 et seq.) which are pending before the Board of 
Immigration Appeals or an immigration judge on the application date of 
this Act shall be transferred to the Immigration Courts to proceed before 
the trial division or the appellate division as appropriate. 

SEC. 8. REVIEW BY THE JUDICIAL CONFERENCE; CONSULTATION REQUIREMENTS. 

The Judicial Conference of the United States shall conduct a review of adjudica-
tions in the United States Immigration Courts at least once every 4 years, as part 
of its comprehensive survey of business in the courts of the United States conducted 
pursuant to title 28, section 331. At the conclusion of its review, the Judicial Con-
ference shall submit a report of its findings to the appellate division and the Com-
mittee on the Judiciary of the House of Representatives and the Committee on the 
Judiciary of the Senate. The Committees shall cause to have such report printed in 
the Congressional Record. 
SEC. 9. TECHNICAL AND CONFORMING PROVISIONS. 

(a) IN GENERAL.—The Immigration and Nationality Act (8 U.S.C. 1101 et seq.) is 
amended— 

(1) in section 101(b), by amending paragraph (4) to read as follows: 
‘‘(4) The term ‘immigration judge’ means an immigration appeals judge or immi-

gration trial judge appointed to serve in the United States Immigration Courts es-
tablished under title VI.’’; 

(2) in section 238(a)(1)— 
(A) by striking ‘‘Attorney General’’ and inserting ‘‘Immigration Courts’’; 

and 
(B) by striking ‘‘Service’’ and inserting ‘‘Department of Homeland Secu-

rity’’; 
(3) in section 238(a)(2), by striking ‘‘Attorney General’’ each place such term 

appears and inserting ‘‘Secretary of Homeland Security’’; 
(4) in section 238(a)(3)— 

(A) by amending subparagraph (A) to read as follows: 
‘‘(A) Notwithstanding any other provision of law, in the case of any alien convicted 

of an aggravated felony, removal proceedings, and any administrative appeals there-
of, shall be completed, to the extent possible, before the alien’s release from incar-
ceration for the underlying aggravated felony.’’; and 

(B) in subparagraph (B), by striking ‘‘Attorney General’’ and inserting 
‘‘Secretary of Homeland Security’’; 

(5) in section 238(a)(4)(A) by striking ‘‘Attorney General’’ each place it appears 
and inserting ‘‘administrative council of the Immigration Courts’’; 
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(6) in section 238(b)(1) by striking ‘‘Attorney General’’ and inserting ‘‘immi-
gration judge’’; 

(7) in section 238(b)(3)— 
(A) by striking ‘‘Attorney General’’ and inserting ‘‘Secretary of Homeland 

Security’’; and 
(B) by striking ‘‘apply for’’ and inserting ‘‘seek’’; 

(8) in section 238(b) by amending paragraph (4) to read as follows— 
‘‘(4) In any proceeding under this subsection— 

‘‘(A) the alien shall— 
‘‘(i) be given reasonable notice of the charges and of the opportunity 

described in subparagraph (C); 
‘‘(ii) have the privilege of being represented (at no expense to the gov-

ernment) by such counsel, authorized to practice in such proceedings, 
as the alien shall choose; and 

‘‘(iii) have a reasonable opportunity to inspect the evidence and rebut 
the charges; and 

‘‘(B) the immigration judge shall ensure that— 
‘‘(i) a determination is made for the record that the individual upon 

whom the notice for the proceeding under this section is served (either 
in person or by mail) is, in fact, the alien named in such notice; and 

‘‘(ii) a record is maintained for judicial review.’’; 
(9) in section 238(b)(5)— 

(A) by striking ‘‘Attorney General’’ and inserting ‘‘immigration judge’’; 
and 

(B) by striking ‘‘Attorney General’s’’ and inserting ‘‘immigration judge’s’’; 
(10) by redesignating the second subsection (c) of section 238 as subsection 

(d) and in the newly designated subsection (d)— 
(A) by striking ‘‘Commissioner’’ in each place such term appears and in-

serting ‘‘Secretary of Homeland Security’’; 
(B) by striking ‘‘Attorney General’’ in each place such term appears and 

inserting ‘‘Secretary of Homeland Security’’; and 
(C) by striking ‘‘Service’’ in paragraph (2)(A) and inserting ‘‘Secretary of 

Homeland Security’’; 
(11) in section 239(a) by striking ‘‘Attorney General’’ in each place such term 

appears and inserting ‘‘Immigration Courts’’; 
(12) in section 239(b)(2) by striking ‘‘Attorney General’’ and inserting ‘‘Immi-

gration Courts’’; 
(13) in section 239(b)(3) by striking ‘‘Attorney General’’ and inserting ‘‘immi-

gration judge’’; 
(14) in section 239(d)(1) by striking ‘‘Attorney General’’ and inserting ‘‘immi-

gration judge’’; 
(15) in section 240(b)— 

(A) by striking paragraphs (1) and (6); 
(B) by redesignating paragraphs (2) through (5) as paragraphs (1) 

through (4), respectively; 
(C) by redesignating paragraph (7) as paragraph (5); 
(D) by amending paragraph (1) as redesignated by this paragraph to read 

as follows: 
‘‘(1) FORM OF PROCEEDING.—The proceeding may take place— 

‘‘(A) in person; or 
‘‘(B) through video conference, subject to rules promulgated under section 

622(a)(5).’’; 
(E) in paragraph (2) as redesignated by this paragraph, by striking ‘‘At-

torney General’’ and inserting ‘‘immigration judge’’; 
(F) in paragraph (3) as redesignated by this paragraph— 

(i) in the matter preceding subparagraph (A), by striking ‘‘, under 
regulations of the Attorney General’’; and 

(ii) in subparagraph (A) by striking ‘‘, at no expense to the Govern-
ment, by counsel of the alien’s choosing who is authorized to practice 
in such proceedings’’ and inserting ‘‘in accordance with section 623(a)’’; 
and 

(G) in paragraph (4)(A) as redesignated by this paragraph— 
(i) by striking ‘‘Service’’ and inserting ‘‘Government’’; and 
(ii) by amending the last sentence to read as follows: ‘‘Written notice 

shall be considered sufficient for purposes of this subparagraph if pro-
vided at the most recent address provided under section 239(a)(1)(F).’’; 

(16) in section 240(c)(2), in the matter following subparagraph (B), by striking 
‘‘Attorney General’’ and inserting ‘‘Secretary of Homeland Security’’; 

(17) in section 240(c)(3)— 
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(A) by striking ‘‘SERVICE’’ in the heading and inserting ‘‘GOVERNMENT’’; 
and 

(B) by striking ‘‘Service’’ in each place such term appears and inserting 
‘‘Government’’; 

(18) in section 240(c)(7)(C)(iv)(II)— 
(A) by striking ‘‘Attorney General’’ and inserting ‘‘immigration judge’’; 

and 
(B) by striking ‘‘Immigration and Naturalization Service’’ and inserting 

‘‘Secretary of Homeland Security’’; 
(19) in section 240(c)(7)(C)(iv)(III)— 

(A) by striking ‘‘Attorney General’’ and inserting ‘‘immigration judge’’; 
and 

(B) by striking ‘‘Attorney General’s’’ and inserting ‘‘immigration judge’s’’; 
(20) in section 240(d) by amending the first sentence to read as follows: ‘‘An 

immigration judge may enter an order of removal stipulated to by the alien (or 
the alien’s representative) and the Government.’’; 

(21) in section 242(a)(2)(A) by striking ‘‘Attorney General’’ in each place such 
term appears and inserting ‘‘Secretary of Homeland Security’’; 

(22) in section 242(a)(2)(B)(ii), by striking ‘‘Attorney General’’ each place it ap-
pears and inserting ‘‘the appellate division of the Immigration Courts’’; 

(23) in section 242(a), by adding at the end the following: 
‘‘(6) VENUE.—For purposes of judicial review under this section and section 

625(d), the venue of a proceeding before the court of appeals is in the judicial 
circuit in which— 

‘‘(A) an immigration trial judge of the Immigration Court issued the origi-
nal underlying decision in the matter; or 

‘‘(B) the underlying administrative action reviewed by the appellate divi-
sion of the Court occurred.’’; 

(24) in section 242(b)(2) by inserting ‘‘trial’’ after ‘‘immigration’’; 
(25) in section 242(b)(3)(A)— 

(A) by striking ‘‘Attorney General’’ in the first sentence and inserting 
‘‘United States’’; and 

(B) by amending the second sentence to read as follows: ‘‘The petition 
shall be served on the Attorney General and on the officer or employee of 
the Department of Homeland Security in charge of the district in which the 
final order of removal under section 240 was entered.’’; 

(26) in section 242(b)(4)(D) by striking ‘‘Attorney General’s’’ and inserting ‘‘im-
migration judge’s’’; 

(27) in section 242(b)(8) by striking ‘‘Attorney General’’ in each place such 
term appears and inserting ‘‘Secretary of Homeland Security’’; 

(28) in section 242(e)(2)(C) by striking ‘‘as prescribed by the Attorney Gen-
eral’’; 

(29) in section 242(e)(3)(A)(ii) by striking ‘‘Attorney General’’ and inserting 
‘‘Secretary of Homeland Security’’; 

(30) in section 242(g) by striking ‘‘Attorney General’’ and inserting ‘‘Secretary 
of Homeland Security’’; and 

(31) in section 246(a)— 
(A) by striking ‘‘Attorney General’’ each place it appears and inserting 

‘‘Secretary of Homeland Security’’; and 
(B) by striking the second sentence and inserting the following: ‘‘Upon re-

quest of the individual whose status has been rescinded, the Secretary of 
Homeland Security shall refer such rescission to the United States Immi-
gration Courts for review in accordance with section 604(b)(1)(B).’’. 

(b) CONSTRUCTION OF EXISTING REFERENCES.—To the extent consistent with this 
Act, each reference in the Immigration and Nationality Act (8 U.S.C. et seq.), or in 
any rule prescribed thereunder— 

(1) to the Board of Immigration Appeals or an immigration judge, or any ad-
ministrative appeal, hearing, review, or other proceeding before such Board or 
judge, shall be deemed to refer, as appropriate, to the United States Immigra-
tion Courts established under title VI of the Immigration and Nationality Act, 
as added by this Act, to the appropriate division of the Court, or to the cor-
responding proceedings under this Act before such Court; and 

(2) to the authority of the Attorney General to prescribe rules with respect 
to the Executive Office for Immigration Review, the Board of Immigration Ap-
peals, immigration judges, or administrative appeals, hearings, reviews, or 
other proceedings conducted under the Immigration and Nationality Act, by 
such Office, Board, or judges, shall be deemed to confer rulemaking authority 
on the appellate division of the United States Immigration Courts established 
in title VI of the Immigration and Nationality Act, as added by this Act. 
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1 Fed. Bar Ass’n, On FBA Proposal Legislative Proposal for a U.S. Immigration Court, 
(accessed Jan. 12, 2022), https://www.fedbar.org/wp-content/uploads/2019/10/FBA-Backgrounder- 
on-Article-I-Immigration-Court-07162019-pdf-1.pdf. 

2 Dep’t of Justice Exec. Office for Immigration Review (hereinafter ‘‘EOIR’’), About the Office 
(Feb. 3, 2021), https://www.justice.gov/eoir/about-office. 

3 EOIR, Office of the Chief Immigration Judge (Jan. 2022), https://www.justice.gov/eoir/page/ 
file/1242156/download. 

4 EOIR, Immigration Court Listing (Jan. 7, 2022), https://www.justice.gov/eoir/eoir-immigra-
tion-court-listing. 

5 EOIR, Office of the Chief Immigration Judge (Aug. 2, 2021), https://www.justice.gov/eoir/of-
fice-of-the-chief-immigration-judge. 

6 EOIR, Board of Immigration Appeals (Sept. 14, 2021), https://www.justice.gov/eoir/board-of- 
immigration-appeals. 

7 EOIR, About the Office, supra note 1. 
8 EOIR, Office of the Director (Sept. 27, 2021), https://www.justice.gov/eoir/office-of-the-director. 

(c) FINANCIAL DISCLOSURE REPORTING.—Section 109 of the Ethics in Government 
Act of 1978 (5 U.S.C. App.) is amended— 

(1) in paragraph (8), by inserting ‘‘of the United States Immigration Courts,’’ 
after ‘‘Court of Appeals for Veterans Claims,’’; and 

(2) in paragraph (10), by inserting ‘‘United States Immigration Courts,’’ after 
‘‘Court of Appeals for Veterans Claims,’’. 

Purpose and Summary 

H.R. 6577, the ‘‘Real Courts, Rule of Law Act of 2022’’ amends 
the Immigration and Nationality Act (INA) and moves the immi-
gration court system out from under the Department of Justice 
(DOJ) and establishes an independent immigration court consistent 
with Article I of the U.S. Constitution. An Article I immigration 
court would be similar to other Article I courts established by Con-
gress to adjudicate matters involving specialized areas of federal 
law, such as the U.S. Tax Court and the U.S. Court of Veterans 
Appeals.1 

Background and Need for the Legislation 

The U.S. immigration court system is administered by the Execu-
tive Office for Immigration Review (EOIR), an agency housed 
under the DOJ. EOIR is tasked with conducting immigration court 
hearings (also known as ‘‘removal hearings’’), appellate review of 
decisions by immigration judges (IJs), as well as certain immigra-
tion-related administrative hearings.2 Approximately 578 IJs 3 are 
assigned to 68 immigration courts across the nation.4 The Chief 
Immigration Judge is responsible for establishing operational poli-
cies and priorities for the immigration courts.5 Appellate pro-
ceedings are conducted by the Board of Immigration Appeals (BIA), 
which is comprised of 23 Board Members and is led by a Chair and 
Vice Chair.6 EOIR is led by a Director—appointed by the Attorney 
General—who reports directly to the Deputy Attorney General.7 
The Director is responsible for the overall supervision of agency 
personnel, and represents the positions and policies of EOIR to the 
Attorney General, Members of Congress, other government agen-
cies, and the public.8 

Prior to EOIR’s creation in 1983, the immigration court function 
was housed under the legacy Immigration and Naturalization Serv-
ice (INS), which was collectively responsible for the adjudication of 
requests for immigration benefits, as well as immigration enforce-
ment. In creating EOIR, DOJ consolidated the IJ function with the 
BIA to separate it from the INS and ‘‘improve the management, di-
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9 48 Fed. Reg. 8038 (Feb. 25, 1983). 
10 Homeland Security Act of 2002, Pub. L. No. 107–296 (Nov. 25, 2002). 
11 Dep’t of Justice Office of Inspector General & Office of Professional Responsibility, An Inves-

tigation of Allegations of Politicized Hiring by Monica Goodling and Other Staff in the Office 
of the Attorney General (Jul. 28, 2008), https://oig.justice.gov/sites/default/files/legacy/special/ 
s0807/final.pdf. 

12 Letter from Representative Elijah Cummings et al. to the Honorable Michael E. Horowitz, 
Inspector General, Dep’t of Justice (May 8, 2018), https://oversight.house.gov/sites/demo-
crats.oversight.house.gov/files/documents/Dems%20to%20Horowitz.pdf. 

13 Tanvi Misra, DOJ Changed Hiring to Promote Restrictive Immigration Judges, ROLL CALL 
(Oct. 29, 2019), https://www.rollcall.com/news/congress/doj-changed-hiring-promote-restrictive- 
immigration-judges/. 

14 8 C.F.R. § 1003.1(h). 
15 Sarah Pierce, Obscure but Powerful—Shaping U.S. Immigration Policy through Attorney 

General Referral and Review, MIGRATION POLICY INSTITUTE, at 12 (Jan. 2021), https:// 
www.migrationpolicy.org/sites/default/files/publications/rethinking-attorney-general-referral-re-
view_final.pdf. 

16 Id. 

rection, and control’’ of the immigration judicial review programs.9 
Under the Homeland Security Act of 2002, the responsibilities of 
the INS were transferred to the Department of Homeland Security 
(DHS),10 while EOIR remained in DOJ. 

POLITICIZATION OF THE CURRENT IMMIGRATION COURT SYSTEM 

As employees of DOJ, IJs and BIA judges have long been subject 
to political influence and mismanagement. Allegations of politicized 
hiring of IJs and BIA members, restrictions on immigration judges’ 
discretion to render independent decisions, attempts to decertify 
the immigration judges’ union, and failure to hire adequate support 
staff have become the norm. Most recently, the Trump administra-
tion exacerbated these issues by restricting IJs’ autonomy to man-
age their dockets and limiting IJ discretion to grant immigrants re-
lief from removal or release from detention. 

For years, EOIR has been accused of politicizing the hiring of 
IJs. For example, in 2008, a DOJ Office of Inspector General inves-
tigation found that DOJ officials ‘‘violated Department policy and 
federal law by considering political or ideological affiliations in se-
lecting candidates for the BIA.’’ 11 More recently, following trou-
bling reports from whistleblowers regarding delayed or withdrawn 
offers to individuals seeking positions as IJs or BIA members, a bi-
cameral group of Members of Congress asked the DOJ Inspector 
General to investigate the agency’s hiring practices.12 In addition, 
documents disclosed under the Freedom of Information Act re-
vealed that the DOJ recently changed its hiring practices to pro-
mote six IJs ‘‘repeatedly accused of bias’’ to serve on the BIA with-
out the standard two-year probationary period.13 

Currently, the Attorney General has broad authority to reshape 
immigration policy through a procedural mechanism known as 
‘‘self-certification.’’ 14 This authority gives the Attorney General the 
power to unilaterally reconsider and reverse or modify BIA prece-
dent decisions. Although the self-certification process has been 
used by administrations on both sides of the aisle, the Trump ad-
ministration invoked it more than any prior administration, using 
it 17 times to restrict IJs’ authority to manage their dockets and 
make it more difficult for immigrants to qualify for relief from re-
moval.15 In contrast, under the Obama and Bush administrations, 
both of which lasted 8 years each, the self-certification mechanism 
was only used four and ten times, respectively.16 
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17 Denise Noonan Slavin & Rebecca Scholtz, Attorney General Vacates Matter of Castro-Tum 
and Matter of A-C-A-A-, CLINIC (Aug. 31, 2021), https://cliniclegal.org/resources/appeals/board- 
immigration-appeals/attorney-general-garland-vacates-matter-castro-tum-and. 

18 Kim Bellware, On Immigration, Attorney General Barr is His Own Supreme Court. Judges 
and Lawyers Say That’s a Problem, THE WASHINGTON POST (Mar. 5, 2020), https:// 
www.washingtonpost.com/immigration/2020/03/05/william-barr-certification-power/ (quoting 
Dana Leigh Marks, president emeritus at the Nat’l Ass’n of Immigration Judges). 

19 See App. Pro. and Decisional Finality in Immigration Proc.; Admin. Closure, 85 Fed. Reg. 
81,588 (Dec. 16, 2020). 

20 See Centro Legal de la Raza, et al., v. EOIR, et al., No. 3:21–cv–00463–SI (N.D. Cal. 2021). 

Thus far, Attorney General Garland has used the self-certifi-
cation process to vacate a number of the Trump-era decisions.17 Re-
gardless of one’s position on the substance of these decisions, the 
use of self-certification to reverse policies from previous administra-
tions has been criticized as politicizing the immigration court sys-
tem and ‘‘whipsaw[ing IJs] between . . . radical departures in 
past precedent that aren’t necessarily sustained long term.’’ 18 

The prior administration took this authority one step further by 
restricting the judicial discretion of IJs through the regulatory 
process. In December 2020, the Trump administration finalized a 
rule restricting IJs’ authority to administratively close or reopen 
proceedings and giving the Director of EOIR the power to intervene 
and render decisions in individual cases.19 In March 2021, the rule 
was enjoined by federal court order.20 

EFFORTS TO DECERTIFY THE IMMIGRATION JUDGES UNION 

On August 8, 2019, DOJ, under former President Trump, peti-
tioned the Federal Labor Relations Authority (FLRA) to decertify 
the National Association of Immigration Judges (NAIJ) and strip 
IJs of their right to unionize, arguing that IJs are ‘‘management of-
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21 See generally, Am. Immigration Lawyers Ass’n, Featured Issue: DOJ Moves to Decertify the 
Immigration Judges Union, (Dec. 7, 2021), https://www.aila.org/advo-media/issues/all/doj-move- 
decertify-immigration-judge-union. 

22 Withdrawal of Opp’n to Resp’t Mot. for Recons., Dep’t of Justice & Nat’l Ass’n of Immigra-
tion Judges Int’l Fed’n of Pro. and Tech. Engineers Judicial Council 2. No. WA–RP–19–0067– 
REC (F.L.R.A., Jun. 25, 2021) https://www.aila.org/File/Related/19081303k.pdf. 

23 See Exec. Office for Immigration Review, FY 2020 Budget Request at a Glance, DEP’T OF 
JUSTICE, (Aug. 20, 2021), https://www.justice.gov/doj/fy-2020-budget-and-performance-summary 
(requesting budget increase of $168.5 million to hire 100 new immigration judges and new sup-
port staff). 

24 Nat’l Ass’n of Immigration Judges, The Immigration Court—In Crisis and In Need of Re-
form, at 2 (Aug. 2019), https://www.naij-usa.org/images/uploads/publications/Immigra-
tion_Court_in_Crisis_and_in_Need_of_Reform.pdf. 

25 Id. 
26 Id. 
27 Beth Fertig, American Bar Association Says Immigration Courts Are ‘On The Brink of Col-

lapse’, NPR, (Jun. 4, 2019), https://www.npr.org/2019/06/04/729737514/american-bar-association- 
says-immigration-courts-are-on-the-brink-of-collapse. 

28 Priscilla Alvarez, Immigration Judges Quit in Response to Administration Policies, CNN 
(Dec. 27, 2019), https://www.cnn.com/2019/12/27/politics/immigration-judges-resign/index.html. 

29 Id. 

ficials’’ excluded from union representation.21 The FLRA agreed 
and a decision to dissolve the union was pending reconsideration 
when President Biden took office. In June 2021, DOJ withdrew its 
opposition to the NAIJ’s motion to reconsider the FLRA decision 
and in December, DOJ formally recognized the NAIJ once again.22 
Although this is not the first time that DOJ has attempted to 
break up the NAIJ, when it was previously challenged in 2000, the 
FLRA ruled in favor of the union. 

FAILURE TO HIRE CLERICAL AND SUPPORT STAFF 

While EOIR has sought hundreds of millions of dollars to hire 
new IJs, it has failed, in recent history, to hire sufficient levels of 
clerical and other staff to support the work of the new corps of 
judges.23 As a result, judges already struggling to manage over-
loaded dockets are forced to continue hearing cases without the 
help of law clerks and legal assistants.24 According to the NAIJ, 
under the Trump administration, the ratio of support staff to 
judges had fallen to between one-half to one-third of levels under 
the previous administration.25 As a result, the largest immigration 
courts in the country were ‘‘functioning at 40 to 50 percent capacity 
on staffing needs’’ and EOIR had to implement costly stopgap 
measures in high-demand immigration courts. These measures in-
cluded detailing staff from less busy immigration courts and reas-
signing staff from other DOJ components.26 

IMPACT OF POLITICIZATION ON JUDGES AND IMMIGRANTS 

Political influence and mismanagement have led to considerable 
upheaval within the IJ corps and exacerbated backlogs.27 In 2019, 
45 IJs ‘‘left, moved into new roles in the immigration court sys-
tem,’’ or passed away—nearly double the number in the previous 
two fiscal years.28 Interviews with outgoing judges indicated that 
many of these departures and transfers were due to ‘‘frustration 
over a mounting number of policy changes that, [judges] argue, 
chipped away at their authority.’’ 29 As experienced adjudicators 
left EOIR, DOJ prioritized the hiring of individuals with prosecu-
torial and immigration enforcement backgrounds—and allegedly 
even reneged on offers to individuals perceived as pro-immigrant— 
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30 Priscilla Alvarez, Jeff Sessions is Quietly Transforming the Nation’s Immigration Courts, 
THE ATLANTIC (Oct. 17, 2018), https://www.theatlantic.com/politics/archive/2018/10/jeff-sessions- 
carrying-out-trumps-immigration-agenda/573151/; see also Tal Kopan, Immigration Judge Appli-
cant Says Trump Administration Blocked Her Over Politics, CNN (June 21, 2018), https:// 
www.cnn.com/2018/06/21/politics/immigration-judge-applicant-says-trump-administration- 
blocked-her-over-politics/index.html. 

31 Greg Chen, The Urgent Need to Restore Independence to America’s Politicized Immigration 
Courts, JUST SECURITY, (Nov. 12, 2020), https://www.justsecurity.org/73337/the-urgent-need-to- 
restore-independence-to-americas-politicized-immigration-courts/. 

32 Dep’t of Justice, Memorandum for the Attorney General from Dana J. Boente, Acting Dep-
uty Attorney General, Immigration Judge Hiring Process, (Apr. 4, 2017), https:// 
www.humanrightsfirst.org/sites/default/files/DOJ-FOIA-Results-%20Memoranda.pdf. 

33 EOIR, Executive Office for Immigration Review Adjudication Statistics: Immigration Judge 
Hiring (Oct. 2021), https://www.justice.gov/eoir/page/file/1242156/download. 

34 EOIR, Office of the Chief Immigration Judge (Jan. 2022), https://www.justice.gov/eoir/page/ 
file/1242156/download; EOIR announces 25 New Immigration Judges (Mar. 25, 2022), https:// 
www.justice.gov/eoir/page/file/1487036/download. 

35 Transactional Records Access Clearinghouse (TRAC), Immigration Court Backlog Tool, SYR-
ACUSE UNIVERSITY, https://trac.syr.edu/phptools/immigration/court_backlog/. 

threatening the immigration court system’s image as an arena for 
impartial adjudication.30 

The Trump administration hired over 280 immigration judges 
over its four years, who now comprise over 50 percent of the cur-
rent IJ corps.31 This surge in hiring came on the heels of Attorney 
General Sessions’ ‘‘streamlined hiring plan’’ that resulted in a ‘‘re-
duction of 74 percent’’ of the time it takes to onboard IJs.32 As of 
September 2021, EOIR reported having 559 IJs on staff.33 Since 
President Biden took office, approximately 90 new IJs have been 
hired.34 

Mismanagement of the IJ corps has also undeniably exacerbated 
longstanding backlogs—under the prior administration, the immi-
gration court backlog doubled and now sits at a record 1.6 million 
cases.35 

The Biden administration has taken steps to reduce backlogs and 
restore our immigration court system. The Departments of Home-
land Security and Justice published an interim final rule on March 
29, 2022 to mitigate the immigration court backlog by restruc-
turing processing for individuals with a credible fear of persecution 

VerDate Sep 11 2014 21:33 Jan 12, 2023 Jkt 039006 PO 00000 Frm 00023 Fmt 6659 Sfmt 6602 E:\HR\OC\HR649P1.XXX HR649P1 In
se

rt
 o

ffs
et

 fo
lio

 2
8 

he
re

 H
R

64
9P

1.
00

2

kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 R
E

P
O

R
T

S



24 

36 87 Fed. Reg. 18078 (Mar. 29, 2022). 
37 Id. 
38 Id. 
39 Id. 

at the border.36 Under the new rule, rather than being placed in 
the immigration court backlog, these individuals would have their 
claims for humanitarian protection adjudicated by an asylum offi-
cer.37 If the claim is denied, the case would then be transferred to 
immigration court for a streamlined and expedited hearing.38 When 
the rule is implemented, it is estimated that asylum cases would 
be processed more quickly than they are under the current system 
and that EOIR would experience ‘‘at least a 15 percent reduction 
in their overall credible fear workload.’’ This would substantially 
mitigate the immigration court backlog.39 Although such policy 
changes bring improvements, they can be quickly reversed by a fu-
ture administration. 

Hearings 

For the purposes of clause 3(c)(6)(A) of House rule XIII, the fol-
lowing hearing was used to develop H.R. 6577: ‘‘For the Rule of 
Law, An Independent Immigration Court,’’ a hearing held on Janu-
ary 20, 2022 before the House Committee on the Judiciary, Sub-
committee on Immigration and Citizenship. The Subcommittee 
heard testimony from: 

• The Honorable Mimi E. Tsankov, President, National As-
sociation of Immigration Judges; 

• Elizabeth J. Stevens, Of Counsel, Poarch Thompson Law, 
on behalf of the Federal Bar Association; 

• Karen T. Grisez, Pro Bono Counsel, Fried, Frank, Harris, 
Shriver & Jacobson LLP, on behalf of the American Bar Asso-
ciation; 

• The Honorable Andrew R. Arthur, Resident Fellow in Law 
and Policy, Center for Immigration Studies. 

The hearing focused on the need to restructure the U.S. immigra-
tion court system into an entity independent from the DOJ by ex-
ploring the history of political influence in the EOIR and the im-
pact that such influence can have on the judicial independence of 
immigration judges and due process for respondents. 

Committee Consideration 

On May 11, 2022, the Committee met in open session and or-
dered the bill, H.R. 6577, favorably reported with an amendment 
in the nature of a substitute, by a rollcall vote of 24 to 12, a 
quorum being present. 

Committee Votes 

In compliance with clause 3(b) of House rule XIII, the following 
rollcall votes occurred during the Committee’s consideration of H.R. 
6577: 

1. An amendment by Mr. Biggs to change the effective date of 
the bill until after each order of removal entered by an immigration 
judge prior to the date of enactment has been fully executed was 
defeated by a rollcall vote of 11 to 23. The vote was as follows: 
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2. An amendment by Mr. Biggs to give the trial division of the 
Immigration Courts original jurisdiction over credible fear deter-
minations under INA section 235(b) was defeated by a rollcall vote 
of 12 to 23. The vote was as follows: 

VerDate Sep 11 2014 21:33 Jan 12, 2023 Jkt 039006 PO 00000 Frm 00026 Fmt 6659 Sfmt 6602 E:\HR\OC\HR649P1.XXX HR649P1kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 R
E

P
O

R
T

S



27 

VerDate Sep 11 2014 21:33 Jan 12, 2023 Jkt 039006 PO 00000 Frm 00027 Fmt 6659 Sfmt 6602 E:\HR\OC\HR649P1.XXX HR649P1 In
se

rt
 o

ffs
et

 fo
lio

 3
3 

he
re

 H
R

64
9P

1.
00

4

kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 R
E

P
O

R
T

S



28 

3. A motion to report H.R. 6577, as amended, was agreed to by 
a rollcall vote of 24 to 12. The vote was as follows: 
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Committee Oversight Findings 

In compliance with clause 3(c)(1) of House rule XIII, the Com-
mittee advises that the findings and recommendations of the Com-
mittee, based on oversight activities under clause 2(b)(1) of House 
rule X, are incorporated in the descriptive portions of this report. 

Committee Estimate of Budgetary Effects 

Pursuant to clause 3(d)(1) of House rule XIII, the Committee 
adopts as its own the cost estimate prepared by the Director of the 
Congressional Budget Office pursuant to section 402 of the Con-
gressional Budget Act of 1974. 

New Budget Authority and Congressional Budget Office 
Cost Estimate 

Pursuant to clause 3(c)(2) of House rule XIII and section 308(a) 
of the Congressional Budget Act of 1974, and pursuant to clause 
(3)(c)(3) of House rule XIII and section 402 of the Congressional 
Budget Act of 1974, the Committee has requested but not received 
from the Director of the Congressional Budget Office a budgetary 
analysis and a cost estimate of this bill. 

Duplication of Federal Programs 

Pursuant to clause 3(c)(5) of House rule XIII, no provision of H.R. 
6577 establishes or reauthorizes a program of the federal govern-
ment known to be duplicative of another federal program. 

Performance Goals and Objectives 

The Committee states that pursuant to clause 3(c)(4) of House 
rule XIII, H.R. 6577 would establish an independent immigration 
court consistent with Article I of the United States Constitution. 
The bill would reform the process by which individuals are ap-
pointed to serve as immigration judges, give the Immigration Court 
the authority to appoint temporary immigration judges and estab-
lish temporary court facilities to address emergencies, and would 
require the publication of all court rules, procedures, precedent de-
cisions, and pleadings. Additionally, the bill would give immigra-
tion judges the authority to impose civil money penalties for con-
tempt of court and preserve the privilege of counsel, ensure inter-
preter services, and mandate legal orientation programs for indi-
viduals appear before the Court. 

Advisory on Earmarks 

In accordance with clause 9 of House rule XXI, H.R. 6577 does 
not contain any congressional earmarks, limited tax benefits, or 
limited tariff benefits as defined in clause 9(d), 9(e), or 9(f) of 
House rule XXI. 

Section-by-Section Analysis 

The following discussion describes the bill as reported by the 
Committee. 
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Sec. 1. Short Title; Table of Contents 
Sec. 1(a).—Short Title. Establishes the short title of the Act as 

the ‘‘Real Courts, Rule of Law Act of 2021’’. 

Sec. 2. Establishment and Structure of the United States Immigra-
tion Court 

Amends the Immigration and Nationality Act (INA) by inserting 
a new title at the end, as follows: 

Sec. 601. Establishment and Structure. 
Sec. 601(a).—Establishment. Sets forth Article I of the United 

States Constitution as the basis for an independent immigration 
court system, to be known as the United States Immigration 
Courts (‘‘Immigration Courts’’). Provides that the Immigration 
Courts shall have a trial division, an appellate division, and an ad-
ministrative division and that the principal office of the Courts 
shall be in the Washington, DC metropolitan area. 

Sec. 601(b).—Appellate Division. Provides that the appellate divi-
sion shall consist of 21 appeals judges, one of whom shall serve as 
chief judge. 

• Appointment of Immigration Appeals Judges. Requires the 
President to appoint appeals judges with the advice and con-
sent of the Senate. Appeals judges shall serve for a 15-year 
term and may be reappointed for additional 15-year terms. 

• Chief Judge. Requires the chief judge to be the most senior 
among appeals judges who (1) have served for 1 or more years; 
(2) have at least 5 years remaining in their term of office; and 
(3) have not previously served as chief judge. The chief judge 
shall serve for a term of 5 years but may serve longer if no 
other appeals judge is eligible to assume the role. 

• En Banc Exercise of Appellate Division Authority in Non- 
Adjudicative Matters. Sets forth the situations in which the ap-
pellate division exercises its en banc authority in non-adjudica-
tive matters as follows: 

» Appointing and removing immigration trial judges; 
» Appointing a chief administrative officer to the ad-

ministrative council; 
» Promulgating rules and court policies and procedures; 

and 
» Addressing other non-adjudicative matters as deter-

mined by the chief judge. 
Requires the Appellate Division to exercise its en banc authority 

by a majority vote, with a quorum of three appeals judges or two 
thirds of the appeals judges in active service, whichever is greater. 

Sec. 601(c).—Trial Division. Sets forth the composition of the 
trial division. 

• Appointment of Immigration Trial Judges. Requires the 
appellate division to appoint trial judges. Trial judges shall 
serve for a 15-year term but may be reappointed for additional 
15-year terms. 

• Chief Trial Judges. Requires the chief judge to appoint a 
chief trial judge to each geographical location in which the trial 
division operates, responsible for overseeing the administrative 
operations of the trial division in such location. Chief trial 
judges shall serve for a 5-year term but may be reappointed for 
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terms of 5 years (or less), as determined by the appellate divi-
sion. 

Sec. 601(d).—Administrative Division. Establishes an administra-
tive division of the Immigration Courts, consisting of an adminis-
trative council and an administrative office. The administrative 
council is comprised of the chief judge of the appellate division and 
the chief trial judge of each court of the trial division. The adminis-
trative council shall meet at least annually to discuss the needs of 
the Courts as well as any matters in which the administration of 
justice can be improved. The administrative office is managed by 
a chief administrative officer, who is responsible for: 

• Implementing and administering the operational rules, 
policies, and procedures of the Immigration Courts established 
by the appellate division or the administrative council; 

• Assisting the administrative council in executing its re-
sponsibilities; and 

• Fulfilling other administrative duties and responsibilities 
under the Act or delegated by the chief judge. 

Determination of Number of Required Judges and Geographical 
Areas of Service. Requires the administrative council to conduct a 
survey to determine the number of trial judges and courts required 
to provide for the effective administration of justice. The survey 
must be conducted not later than 1 year after the application date 
of the Real Courts, Rule of Law Act of 2022 and every 4 years 
thereafter, and must solicit information and recommendations from 
the public. Survey results, as well as any immigration judge vacan-
cies or new staff positions, must be published. 

Merit Selection Panel Requires the administrative council to es-
tablish a merit selection panel, consisting of qualified individuals 
with experience in a diverse range of settings, to assist in identi-
fying and recommending qualified immigration judges. 

Sec. 602. Immigration Appeals Judges and Trial Judges. 
Sec. 602(a).—Qualifications of Immigration Judges. Requires im-

migration judges to— 
• be a member in good standing of the bar of a Federal court 

or the highest court of a State for at least 10 years; 
• possess and have a reputation for integrity and good char-

acter; a commitment to equal justice under the law; and out-
standing legal ability and competence; 

• exhibit demeanor, character, and personality that indicate 
a judicial temperament; and 

• be qualified to conduct fair and impartial hearings con-
sistent with due process. 

Sec. 602(b).—Additional Factors for the Appointment of Immigra-
tion Judges. When appointing judges, requires the President and 
appellate division to ensure that— 

• qualified candidates are identified without regard to a pro-
tected factor under Federal law; 

• the corps of judges selected is comprised primarily of those 
with prior immigration law experience and reflects a balance 
of prior experience in the public and private sectors; and 

• candidates are selected without regard to political affili-
ation or perceived political ideology. 
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Sec. 602(c).—Prohibited Relationships. Prohibits the appointment 
of a trial judge who is related by blood (first-, second-, or third-de-
gree) or marriage to a current appeals judge. 

Sec. 602(d).—Continuing Education. Requires all immigration 
judges to satisfy continuing education requirements as set by the 
administrative council. 

Sec. 602(e).—Salaries. Sets forth the compensation for immigra-
tion judges; requires judges to serve on a full-time basis; and pro-
hibits judges from practicing law or engaging in other employment 
that would impede their impartiality. 

Sec. 602(f).—Removal. Provides that appeals judges may be re-
moved from office by the President and trial judges may be re-
moved from office by the appellate division only for cause. Requires 
notice to be given prior to removal. Requires the appellate division 
to establish procedures for receiving and responding to complaints 
against judges. 

Sec. 602(g).–(n).—Retirement. Sets forth the retirement benefits 
for immigration judges. Sets the mandatory retirement age for im-
migration judges at 80 and sets forth when immigration judges are 
eligible for retirement benefits and when they can be revoked or 
forfeited. 

Sec. 603. Temporary Judges and Court Facilities. 
Sec. 603(a).—In General. Extends appellate division en banc au-

thority to appoint temporary trial judges, recall retired trial or ap-
peals judges, and establish temporary court facilities upon a deter-
mination by the administrative council that Court resources are in-
sufficient to address current needs. 

Sec. 603(b).—Recall of Retired Judges. Sets forth the authority 
and compensation of retired judges who are recalled for service. 
Only judges who provide written notice of their willingness to be 
recalled for service may be recalled. 

Sec. 603(c).—Reporting Requirements. Requires the appellate di-
vision, prior to exercising its en banc authority under this section, 
to report to the Committees on the Judiciary of the House and Sen-
ate, details of the need, an assessment of required resources, and 
the estimated duration of the need, with updated reporting every 
30 days. All temporary judge appointments shall be terminated and 
temporary court facilities closed upon the earliest of the date that 
the appellate division determines that normal court operations may 
resume; the date that Congress directs such actions be taken by 
concurrent resolution; or 210 days after the submission of the ap-
pellate division’s initial report unless such period is extended by 
Congress. 

Sec. 604. Jurisdiction. 
Sec. 604(a).—Appellate Division Jurisdiction. Sets forth the ap-

pellate division’s jurisdiction over appeals of trial judge decisions; 
appeals of decisions by the Secretary of Homeland Security on cer-
tain immigrant visa petitions; original proceedings and appeals in 
disciplinary matters concerning attorneys and practitioners appear-
ing before the Immigration Courts; and all other matters over 
which the Board of Immigration Appeals (BIA) had authority on 
the day before the application date of the Act. 

Sec. 604(b).—Trial Division Jurisdiction. Sets forth the trial divi-
sion’s jurisdiction over removal proceedings; review of rescissions of 
lawful permanent residence; review of credible fear and reasonable 
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fear determinations; review of certain applications for asylum or re-
lief under the U.N. Convention Against Torture; custody and bond 
determinations; determinations as to whether administrative ac-
tions filed on behalf of individuals in removal proceedings were un-
lawfully withheld or unreasonably delayed; disciplinary matters 
concerning attorneys and practitioners; and all matters over which 
immigration judges had authority on the day before the effective 
date of the Act. 

Sec. 621. Proceedings. 
Sec. 621(a).—Trial Division Proceedings. Provides that pro-

ceedings originating in the trial division shall be heard and decided 
by a single trial judge. Trial judges have the authority to record 
and receive evidence, administer oaths, examine and cross-examine 
witnesses, set deadlines, render findings of fact and conclusions of 
law, render decisions on eligibility for relief from removal, order 
and take depositions, issue subpoenas, and order responses to writ-
ten interrogatories. 

Sec. 621(b).—Appellate Division Proceedings. Provides that appel-
late proceedings shall be heard by three-judge panels or en banc, 
with decisions made by majority vote, unless otherwise determined 
by the appellate division. Panel decisions may be reconsidered en 
banc. 

Sec. 621(c).—Contempt Authority. Authorizes immigration judges 
to issue civil money penalties to individuals who obstruct justice or 
are in contempt of the judge or the Court. 

Sec. 621(d).—Assistance to the Court. Allows the Immigration 
Courts to receive the same assistance in carrying out its duties, in-
cluding nationwide service of subpoena, as is available to other 
United States courts. Allows the presiding judge to request the 
presence of a U.S. Marshal in any court proceeding and allows 
chief trial judges to request the assistance of U.S. Marshals for per-
sonal protection or other purposes. 

Sec. 621(e).—Opinions and Orders. Requires opinions and orders 
to be issued according to the rules provided by the appellate divi-
sion. Decisions on the merits of an application or request for relief 
from removal shall, to the greatest extent practicable, be in writing 
and include an analysis of the facts and legal reasoning for the de-
cision. Precedent decisions of the appellate division are binding, un-
less subsequently modified or reversed by the appellate division, a 
court of appeals, or the Supreme Court. 

Sec. 621(f).—Recusal of Judges. Extends the disqualification 
process of federal judges articulated in 28 U.S.C. § 455 to immigra-
tion judges. 

Sec. 622. Immigration Court Rules of Practice and Procedure; 
Policies. 

Sec. 622(a).—Immigration Court Rules of Practice and Procedure. 
Establishes the en banc authority of the appellate division to pro-
mulgate certain rules of practice and procedure, including those 
governing use of video teleconferencing technology. Creates a pre-
sumption against the use of such technology where relief from re-
moval is being evaluated. 

Sec. 622(b).—Local Rules. Allows chief trial judges to establish 
local rules if a majority of trial judges in the geographical area con-
cur with the rules, and the chief judge approves the rules. 
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Sec. 622(c).—Immigration Court Fees. Fees collected by the Im-
migration Courts must be consistent with fees collected for the 
same or a similar purpose by federal district courts or DHS. Re-
quires the Courts to develop procedures to allow fee waivers due 
to financial hardship. 

Sec. 622(d).—Publication of Rules and Fees. Requires the Courts 
to maintain a public website that contains all the rules, including 
local rules, and fees. 

Sec. 623. Representation of Parties and Other Assistance. 
Sec. 623(a).—Right to Counsel. Provides that individuals appear-

ing before the Immigration Courts shall have the privilege of rep-
resentation by counsel of their own choosing (at no expense to the 
government). 

Sec. 623(b).—Interpreters. Requires the appellate division to es-
tablish a program to ensure the use of qualified interpreters in 
court proceedings. 

Sec. 623(c).—Legal Orientation Program. Requires the Immigra-
tion Courts to contract with legal services and non-profit organiza-
tions to explain court procedures and provide basic legal informa-
tion to individuals who are or may become parties to court pro-
ceedings. 

Sec. 624. Availability of Information. Requires that precedent de-
cisions be published in the form best adapted for public information 
and use. Requires all non-precedent decisions, pleadings, and tran-
scripts be made available to the public, while ensuring that con-
fidential and sensitive information is not disclosed. 

Sec. 625. Scope of Review and Appeals. 
Sec. 625(a).—In General. Establishes the authority of immigra-

tion judges—with respect to the individuals appearing before 
them—to consider all constitutional claims and questions of law de 
novo; compel administrative action on an application or petition 
that has been unlawfully withheld or unreasonably delayed; and 
set aside unlawful administrative actions. 

Sec. 625(b).—Trial Division Proceedings. Provides that the deci-
sions of trial judges shall be based only on the evidence produced 
at the hearing and include the judge’s findings of fact, reasoning 
to support discretionary determinations, and conclusions of law. Al-
lows trial judges to take judicial notice of commonly known facts. 

Sec. 625(c).—Review by Appellate Division. Provides that review 
of an appeal of a trial judge decision shall be limited to the issues 
raised and based on the record of proceedings. Prohibits the appel-
late division from engaging in fact-finding unless findings of fact 
are challenged and determined to be clearly erroneous. 

Sec. 625(d).—Review by the United States Court of Appeals. Pro-
vides for judicial review of an appellate division decision by both 
parties. If the government appeals a decision individuals shall be 
provided counsel, if the appellate court, under existing procedures, 
determines that such individual is financially unable to obtain ade-
quate representation. 

Sec. 3. Employees 
Sec. 3(a).—Clerk of the Court. Authorizes the chief judge to ap-

point a clerk of the court. 
Sec. 3(b).—Chambers Staff. Authorizes immigration judges to ap-

point law clerks and secretaries. 
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Sec. 3(c).—Other Court Staff. Authorizes the clerk of the court 
and the chief administrative officer to appoint deputies and em-
ployees. 

Sec. 3(d).—Staff Salaries. Authorizes the appellate division to set 
and adjust pay rates of the clerk, the chief administrative officer, 
and other employees. 

Sec. 3(e).—Preference Eligibles. Requires that preference be given 
to applicants who are preference eligible as defined in 5 U.S.C. §
2108(3). 

Sec. 3(f).—Experts and Consultants. Allows the Courts to use ex-
pert and consultant services. 

Sec. 4. Budget and Expenditures 
Sec. 4(a).—Court Budget. Authorizes the Immigration Courts to 

establish an annual budget without review or modification by the 
executive branch. 

Sec. 4(b).—Permissible Court Expenditures. Allows the court to 
make expenditures as necessary to efficiently perform its judicial 
and administration functions. The court may receive and expend 
funds either directly or by transfer to the Director of the Adminis-
trative Office of the United States Courts, another Article I court, 
or an executive agency to cover certain expenses. 

Sec. 4(c).—Method and Source of Expenditures. Requires all court 
expenditures to be paid upon presentation of itemized vouchers 
signed by the certifying officer designated by the chief judge. 

Sec. 5. Annual Report 
Requires the chief judge to submit a report to the Committee on 

the Judiciary in the House and Senate by April 1 of each year, 
summarizing the workload of the Immigration Courts in the pre-
vious fiscal year. Such report shall contain: demographic informa-
tion of respondents and rates of representation; results of removal 
proceedings and bond hearings; the number of cases currently 
pending before the trial and appellate divisions and the change in 
this number from the prior fiscal year; the average number of days 
a respondent must wait to have their case heard; and any other in-
formation requested by the Committees that is timely and reason-
able. 

Sec. 6. Application Date; Transition Provisions 
Sec. 6(a).—Application Date. Establishes the application date of 

the Act as follows: 
• If there are 180 days or more between the date of enact-

ment and the first day of the first full fiscal year after enact-
ment, the application date is the first day of the full fiscal year 
after enactment. 

• If there are less than 180 days between the date of enact-
ment and the first day of the first full fiscal year after enact-
ment, the application date is the first day of the second full fis-
cal year after enactment. 

• Further, the law may only go into effect after at least 
three immigration appeals judges have been duly appointed by 
the President with advice and consent of the Senate. 

Sec. 6(b).—Transition Period and Appointment of Interim Immi-
gration Judges. Establishes a four-year transition period starting 
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on the application date of the Act. Provides that each individual 
serving as an immigration judge in the EOIR on the date that is 
the day before the application date of this Act shall become an in-
terim immigration trial judge. 

Sec. 6(c).—First Appointments to the United States Immigration 
Courts. 

Appellate Division. Establishes term limits for the first 21 ap-
peals judges. Each judge can continue to serve after this term if 
they are reappointed: 

• The initial terms of the first 7 appeals judges appointed 
will each serve for shall terminate on the date that is 5 years 
after the application date; 

• The initial terms of the next 7 appeals judges appointed 
will each serve for shall terminate on the date that is 10 years 
after the application date; and 

• The initial terms of the next 7 appeals judges appointed 
will each serve for shall terminate on the date that is 15 years 
after the application date. 

Trial Division. Requires the appellate division to establish proce-
dures and requirements for the appointment of trial judges not 
later than 180 days before the end of the transition period. Trial 
judges appointed to fill vacancies during the transition period will 
serve until the earlier of the date that a successor is appointed or 
one year after the end of the transition period. 

Sec. 6(d).—Prior Service Credit. Allows an immigration judge 
who elects to take retirement pay under new section 602 of the 
INA to count up to five years of their time as a Board of Immigra-
tion Appeals, an immigration judge, or an administrative law judge 
in the Executive Office for Immigration Review of the Department 
of Justice when computing their service. 

Sec. 7. Institutional Transfer; Continuity of Proceedings 
Sec. 7(a).—Existing Precedent. Provides that the decisions and 

rules of the Attorney General and the BIA that were in effect on 
the day before the application date of the Act will remain in effect 
unless overruled, amended, or revoked. 

Sec. 7(b).—Institutional Transfer. All functions, court personnel, 
and unexpended funds of the Executive Office for Immigration Re-
view will transfer to the Immigration Courts on the application 
date of the Act. Cases before an immigration judge or the BIA will 
transfer to the appropriate division. 

Sec. 8. Review by the Judicial Conference; Consultation Require-
ments 

Requires the Judicial Conference to review court adjudications at 
least once every four years and submit a report of its findings to 
the appellate division and the House and Senate Committees on 
the Judiciary. 

Sec. 9. Technical and Conforming Provisions 
Amends the INA to conform with the provisions of the Act. 

Amends Section 109 of the Ethics in Government Act of 1978 to 
add ‘‘United States Immigration Courts.’’ 
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CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED 

In compliance with clause 3(e) of rule XIII of the Rules of the 
House of Representatives, changes in existing law made by the bill, 
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italics, 
and existing law in which no change is proposed is shown in 
roman): 

IMMIGRATION AND NATIONALITY ACT 

TABLE OF CONTENTS 

TITLE I—GENERAL 
Sec. 101. Definitions. 

* * * * * * * 

TITLE VI—UNITED STATES IMMIGRATION COURTS 

Subtitle A—Organization and Jurisdiction 
Sec. 601. Establishment and structure. 
Sec. 602. Immigration appeals judges and trial judges. 
Sec. 603. Temporary immigration judges and court facilities. 
Sec. 604. Jurisdiction. 

Subtitle B—Procedure and Appellate Review 
Sec. 621. Proceedings. 
Sec. 622. Immigration courts rules of practice and procedure. 
Sec. 623. Representation of parties and other assistance. 
Sec. 624. Availability of information. 
Sec. 625. Scope of review and appeals. 

TITLE I—GENERAL 

DEFINITIONS 

SECTION 101. (a) As used in this Act— 
(1) The term ‘‘administrator’’ means the official designated by the 

Secretary of State pursuant to section 104(b) of this Act. 
(2) The term ‘‘advocates’’ includes, but is not limited to, advises, 

recommends, furthers by overt act, and admits belief in. 
(3) The term ‘‘alien’’ means any person not a citizen or national 

of the United States. 
(4) The term ‘‘application for admission’’ has reference to the ap-

plication for admission into the United States and not to the appli-
cation for the issuance of an immigrant or nonimmigrant visa. 

(5) The term ‘‘Attorney General’’ means the Attorney General of 
the United States. 

(6) The term ‘‘border crossing identification card’’ means a docu-
ment of identity bearing that designation issued to an alien who is 
lawfully admitted for permanent residence, or to an alien who is 
a resident in foreign contiguous territory, by a consular officer or 
an immigration officer for the purpose of crossing over the borders 
between the United States and foreign contiguous territory in ac-
cordance with such conditions for its issuance and use as may be 
prescribed by regulations. Such regulations shall provide that (A) 
each such document include a biometric identifier (such as the fin-
gerprint or handprint of the alien) that is machine readable and 
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(B) an alien presenting a border crossing identification card is not 
permitted to cross over the border into the United States unless 
the biometric identifier contained on the card matches the appro-
priate biometric characteristic of the alien. 

(7) The term ‘‘clerk of court’’ means a clerk of a naturalization 
court. 

(8) The terms ‘‘Commissioner’’ and ‘‘Deputy Commissioner’’ mean 
the Commissioner of Immigration and Naturalization and a Deputy 
Commissioner of Immigration and Naturalization, respectively. 

(9) The term ‘‘consular officer’’ means any consular, diplomatic, 
or other officer or employee of the United States designated under 
regulations prescribed under authority contained in this Act, for 
the purpose of issuing immigrant or nonimmigrant visas or, when 
used in title III, for the purpose of adjudicating nationality. 

(10) The term ‘‘crewman’’ means a person serving in any capacity 
on board a vessel or aircraft. 

(11) The term ‘‘diplomatic visa’’ means a nonimmigrant visa 
bearing that title and issued to a nonimmigrant in accordance with 
such regulations as the Secretary of State may prescribe. 

(12) The term ‘‘doctrine’’ includes, but is not limited to, policies, 
practices, purposes, aims, or procedures. 

(13)(A) The terms ‘‘admission’’ and ‘‘admitted’’ mean, with respect 
to an alien, the lawful entry of the alien into the United States 
after inspection and authorization by an immigration officer. 

(B) An alien who is paroled under section 212(d)(5) or permitted 
to land temporarily as an alien crewman shall not be considered to 
have been admitted. 

(C) An alien lawfully admitted for permanent residence in the 
United States shall not be regarded as seeking an admission into 
the United States for purposes of the immigration laws unless the 
alien— 

(i) has abandoned or relinquished that status, 
(ii) has been absent from the United States for a continuous 

period in excess of 180 days, 
(iii) has engaged in illegal activity after having departed the 

United States, 
(iv) has departed from the United States while under legal 

process seeking removal of the alien from the United States, 
including removal proceedings under this Act and extradition 
proceedings, 

(v) has committed an offense identified in section 212(a)(2), 
unless since such offense the alien has been granted relief 
under section 212(h) or 240A(a), or 

(vi) is attempting to enter at a time or place other than as 
designated by immigration officers or has not been admitted to 
the United States after inspection and authorization by an im-
migration officer. 

(14) The term ‘‘foreign state’’ includes outlying possessions of a 
foreign state, but self-governing dominions and territories under 
mandate or trusteeship shall be regarded as separate foreign 
states. 

(15) The term ‘‘immigrant’’ means every alien except an alien 
who is within one of the following classes of nonimmigrant aliens— 

(A)(i) an ambassador, public minister, or career diplomatic or 
consular officer who has been accredited by a foreign govern-
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ment recognized de jure by the United States and who is ac-
cepted by the President or by the Secretary of State, and the 
members of the alien’s immediate family; 

(ii) upon a basis of reciprocity, other officials and employees 
who have been accredited by a foreign government recognized 
de jure by the United States, who are accepted by the Sec-
retary of State, and the members of their immediate families; 
and 

(iii) upon a basis of reciprocity, attendants, servants, per-
sonal employees, and members of their immediate families, of 
the officials and employees who have a nonimmigrant status 
under (i) and (ii) above; 

(B) an alien (other than one coming for the purpose of study 
or of performing skilled or unskilled labor or as a representa-
tive of foreign press, radio, film, or other foreign information 
media coming to engage in such vocation) having a residence 
in a foreign country which he has no intention of abandoning 
and who is visiting the United States temporarily for business 
or temporarily for pleasure; 

(C) an alien in immediate and continuous transit through 
the United States, or an alien who qualifies as a person enti-
tled to pass in transit to and from the United Nations Head-
quarters District and foreign countries, under the provisions of 
paragraphs (3), (4), and (5) of section 11 of the Headquarters 
Agreement with the United Nations (61 Stat. 758); 

(D)(i) an alien crewman serving in good faith as such in a 
capacity required for normal operation and service on board a 
vessel, as defined in section 258(a) (other than a fishing vessel 
having its home port or an operating base in the United 
States), or aircraft, who intends to land temporarily and solely 
in pursuit of his calling as a crewman and to depart from the 
United States with the vessel or aircraft on which he arrived 
or some other vessel or aircraft; 

(ii) an alien crewman serving in good faith as such in any 
capacity required for normal operations and service aboard a 
fishing vessel having its home port or an operating base in the 
United States who intends to land temporarily in Guam or the 
Commonwealth of the Northern Mariana Islands and solely in 
pursuit of his calling as a crewman and to depart from Guam 
or the Commonwealth of the Northern Mariana Islands with 
the vessel on which he arrived; 

(E) an alien entitled to enter the United States under and 
in pursuance of the provisions of a treaty of commerce and 
navigation between the United States and the foreign state of 
which he is a national, and the spouse and children of any 
such alien if accompanying or following to join him: (i) solely 
to carry on substantial trade, including trade in services or 
trade in technology, principally between the United States and 
the foreign state of which he is a national; (ii) solely to develop 
and direct the operations of an enterprise in which he has in-
vested, or of an enterprise in which he is actively in the proc-
ess of investing, a substantial amount of capital; or (iii) solely 
to perform services in a specialty occupation in the United 
States if the alien is a national of the Commonwealth of Aus-
tralia and with respect to whom the Secretary of Labor deter-
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mines and certifies to the Secretary of Homeland Security and 
the Secretary of State that the intending employer has filed 
with the Secretary of Labor an attestation under section 
212(t)(1); 

(F)(i) an alien having a residence in a foreign country which 
he has no intention of abandoning, who is a bona fide student 
qualified to pursue a full course of study and who seeks to 
enter the United States temporarily and solely for the purpose 
of pursuing such a course of study consistent with section 
214(l) at an established college, university, seminary, conserv-
atory, academic high school, elementary school, or other aca-
demic institution or in an accredited language training pro-
gram in the United States, particularly designated by him and 
approved by the Attorney General after consultation with the 
Secretary of Education, which institution or place of study 
shall have agreed to report to the Attorney General the termi-
nation of attendance of each nonimmigrant student, and if any 
such institution of learning or place of study fails to make re-
ports promptly the approval shall be withdrawn, (ii) the alien 
spouse and minor children of any alien described in clause (i) 
if accompanying or following to join such an alien, and (iii) an 
alien who is a national of Canada or Mexico, who maintains ac-
tual residence and place of abode in the country of nationality, 
who is described in clause (i) except that the alien’s qualifica-
tions for and actual course of study may be full or part-time, 
and who commutes to the United States institution or place of 
study from Canada or Mexico; 

(G)(i) a designated principal resident representative of a for-
eign government recognized de jure by the United States, 
which foreign government is a member of an international or-
ganization entitled to enjoy privileges, exemptions, and immu-
nities as an international organization under the International 
Organizations Immunities Act (59 Stat. 669), accredited resi-
dent members of the staff of such representatives, and mem-
bers of his or their immediate family; 

(ii) other accredited representatives of such a foreign govern-
ment to such international organizations, and the members of 
their immediate families; 

(iii) an alien able to qualify under (i) or (ii) above except for 
the fact that the government of which such alien is an accred-
ited representative is not recognized de jure by the United 
States, or that the government of which he is an accredited 
representative is not a member of such international organiza-
tion, and the members of his immediate family; 

(iv) officers, or employees of such international organizations, 
and the members of their immediate families; 

(v) attendants, servants, and personal employees of any such 
representative, officer, or employee, and the members of the 
immediate families of such attendants, servants, and personal 
employees; 

(H) an alien (i) (b) subject to section 212(j)(2), who is coming 
temporarily to the United States to perform services (other 
than services described in subclause (a) during the period in 
which such subclause applies and other than services described 
in subclause (ii)(a) or in subparagraph (O) or (P)) in a specialty 
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occupation described in section 214(i)(1) or as a fashion model, 
who meets the requirements for the occupation specified in sec-
tion 214(i)(2) or, in the case of a fashion model, is of distin-
guished merit and ability, and with respect to whom the Sec-
retary of Labor determines and certifies to the Attorney Gen-
eral that the intending employer has filed with the Secretary 
an application under section 212(n)(1), or (b1) who is entitled 
to enter the United States under and in pursuance of the pro-
visions of an agreement listed in section 214(g)(8)(A), who is 
engaged in a specialty occupation described in section 214(i)(3), 
and with respect to whom the Secretary of Labor determines 
and certifies to the Secretary of Homeland Security and the 
Secretary of State that the intending employer has filed with 
the Secretary of Labor an attestation under section 212(t)(1), 
or (c) who is coming temporarily to the United States to per-
form services as a registered nurse, who meets the qualifica-
tions described in section 212(m)(1), and with respect to whom 
the Secretary of Labor determines and certifies to the Attorney 
General that an unexpired attestation is on file and in effect 
under section 212(m)(2) for the facility (as defined in section 
212(m)(6)) for which the alien will perform the services; or 
(ii)(a) having a residence in a foreign country which he has no 
intention of abandoning who is coming temporarily to the 
United States to perform agricultural labor or services, as de-
fined by the Secretary of Labor in regulations and including 
agricultural labor defined in section 3121(g) of the Internal 
Revenue Code of 1986, agriculture as defined in section 3(f) of 
the Fair Labor Standards Act of 1938 (29 U.S.C. 203(f)), and 
the pressing of apples for cider on a farm, of a temporary or 
seasonal nature, or (b) having a residence in a foreign country 
which he has no intention of abandoning who is coming tempo-
rarily to the United States to perform other temporary service 
or labor if unemployed persons capable of performing such 
service or labor cannot be found in this country, but this clause 
shall not apply to graduates of medical schools coming to the 
United States to perform services as members of the medical 
profession; or (iii) having a residence in a foreign country 
which he has no intention of abandoning who is coming tempo-
rarily to the United States as a trainee, other than to receive 
graduate medical education or training, in a training program 
that is not designed primarily to provide productive employ-
ment; and the alien spouse and minor children of any such 
alien specified in this paragraph if accompanying him or fol-
lowing to join him; 

(I) upon a basis of reciprocity, an alien who is a bona fide 
representative of foreign press, radio, film, or other foreign in-
formation media, who seeks to enter the United States solely 
to engage in such vocation, and the spouse and children of 
such a representative if accompanying or following to join him; 

(J) an alien having a residence in a foreign country which he 
has no intention of abandoning who is a bona fide student, 
scholar, trainee, teacher, professor, research assistant, spe-
cialist, or leader in a field of specialized knowledge or skill, or 
other person of similar description, who is coming temporarily 
to the United States as a participant in a program designated 
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by the Director of the United States Information Agency, for 
the purpose of teaching, instructing or lecturing, studying, ob-
serving, conducting research, consulting, demonstrating special 
skills, or receiving training and who, if he is coming to the 
United States to participate in a program under which he will 
receive graduate medical education or training, also meets the 
requirements of section 212(j), and the alien spouse and minor 
children of any such alien if accompanying him or following to 
join him; 

(K) subject to subsections (d) and (p) of section 214, an alien 
who— 

(i) is the fiancée or fiancé of a citizen of the United 
States (other than a citizen described in section 
204(a)(1)(A)(viii)(I)) and who seeks to enter the United 
States solely to conclude a valid marriage with the peti-
tioner within ninety days after admission; 

(ii) has concluded a valid marriage with a citizen of the 
United States (other than a citizen described in section 
204(a)(1)(A)(viii)(I)) who is the petitioner, is the beneficiary 
of a petition to accord a status under section 201(b)(2)(A)(i) 
that was filed under section 204 by the petitioner, and 
seeks to enter the United States to await the approval of 
such petition and the availability to the alien of an immi-
grant visa; or 

(iii) is the minor child of an alien described in clause (i) 
or (ii) and is accompanying, or following to join, the alien; 

(L) subject to section 214(c)(2), an alien who, within 3 years 
preceding the time of his application for admission into the 
United States, has been employed continuously for one year by 
a firm or corporation or other legal entity or an affiliate or sub-
sidiary thereof and who seeks to enter the United States tem-
porarily in order to continue to render his services to the same 
employer or a subsidiary or affiliate thereof in a capacity that 
is managerial, executive, or involves specialized knowledge, 
and the alien spouse and minor children of any such alien if 
accompanying him or following to join him; 

(M)(i) an alien having a residence in a foreign country which 
he has no intention of abandoning who seeks to enter the 
United States temporarily and solely for the purpose of pur-
suing a full course of study at an established vocational or 
other recognized nonacademic institution (other than in a lan-
guage training program) in the United States particularly des-
ignated by him and approved by the Attorney General, after 
consultation with the Secretary of Education, which institution 
shall have agreed to report to the Attorney General the termi-
nation of attendance of each nonimmigrant nonacademic stu-
dent and if any such institution fails to make reports promptly 
the approval shall be withdrawn, (ii) the alien spouse and 
minor children of any alien described in clause (i) if accom-
panying or following to join such an alien, and (iii) an alien 
who is a national of Canada or Mexico, who maintains actual 
residence and place of abode in the country of nationality, who 
is described in clause (i) except that the alien’s course of study 
may be full or part-time, and who commutes to the United 
States institution or place of study from Canada or Mexico; 
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(N)(i) the parent of an alien accorded the status of special 
immigrant under paragraph (27)(I)(i) (or under analogous au-
thority under paragraph (27)(L)), but only if and while the 
alien is a child, or (ii) a child of such parent or of an alien ac-
corded the status of a special immigrant under clause (ii), (iii), 
or (iv) of paragraph (27)(I) (or under analogous authority under 
paragraph (27)(L)); 

(O) an alien who— 
(i) has extraordinary ability in the sciences, arts, edu-

cation, business, or athletics which has been demonstrated 
by sustained national or international acclaim or, with re-
gard to motion picture and television productions a dem-
onstrated record of extraordinary achievement, and whose 
achievements have been recognized in the field through ex-
tensive documentation, and seeks to enter the United 
States to continue work in the area of extraordinary abil-
ity; or 

(ii)(I) seeks to enter the United States temporarily and 
solely for the purpose of accompanying and assisting in the 
artistic or athletic performance by an alien who is admit-
ted under clause (i) for a specific event or events, 

(II) is an integral part of such actual performance, 
(III)(a) has critical skills and experience with such alien 

which are not of a general nature and which cannot be 
performed by other individuals, or (b) in the case of a mo-
tion picture or television production, has skills and experi-
ence with such alien which are not of a general nature and 
which are critical either based on a pre-existing long-
standing working relationship or, with respect to the spe-
cific production, because significant production (including 
pre- and post-production work) will take place both inside 
and outside the United States and the continuing partici-
pation of the alien is essential to the successful completion 
of the production, and 

(IV) has a foreign residence which the alien has no in-
tention of abandoning; or 

(iii) is the alien spouse or child of an alien described in 
clause (i) or (ii) and is accompanying, or following to join, 
the alien; 

(P) an alien having a foreign residence which the alien has 
no intention of abandoning who— 

(i)(a) is described in section 214(c)(4)(A) (relating to ath-
letes), or (b) is described in section 214(c)(4)(B) (relating to 
entertainment groups); 

(ii)(I) performs as an artist or entertainer, individually 
or as part of a group, or is an integral part of the perform-
ance of such a group, and 

(II) seeks to enter the United States temporarily and 
solely for the purpose of performing as such an artist or 
entertainer or with such a group under a reciprocal ex-
change program which is between an organization or orga-
nizations in the United States and an organization or orga-
nizations in one or more foreign states and which provides 
for the temporary exchange of artists and entertainers; 
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(iii)(I) performs as an artist or entertainer, individually 
or as part of a group, or is an integral part of the perform-
ance of such a group, and 

(II) seeks to enter the United States temporarily and 
solely to perform, teach, or coach as such an artist or en-
tertainer or with such a group under a commercial or non-
commercial program that is culturally unique; or 

(iv) is the spouse or child of an alien described in clause 
(i), (ii), or (iii) and is accompanying, or following to join, 
the alien; 

(Q)(i) an alien having a residence in a foreign country which 
he has no intention of abandoning who is coming temporarily 
(for a period not to exceed 15 months) to the United States as 
a participant in an international cultural exchange program 
approved by the Secretary of Homeland Security for the pur-
pose of providing practical training, employment, and the shar-
ing of the history, culture, and traditions of the country of the 
alien’s nationality and who will be employed under the same 
wages and working conditions as domestic workers; or (ii)(I) an 
alien citizen of the United Kingdom or the Republic of Ireland, 
21 to 35 years of age, unemployed for not less than 12 months, 
and having a residence for not less than 18 months in North-
ern Ireland, or the counties of Louth, Monaghan, Cavan, 
Leitrim, Sligo, and Donegal within the Republic of Ireland, 
which the alien has no intention of abandoning who is coming 
temporarily (for a period not to exceed 24 months) to the 
United States as a participant in a cultural and training pro-
gram approved by the Secretary of State and the Secretary of 
Homeland Security under section 2(a) of the Irish Peace Proc-
ess Cultural and Training Program Act of 1998 for the purpose 
of providing practical training, employment, and the experience 
of coexistence and conflict resolution in a diverse society, and 
(II) the alien spouse and minor children of any such alien if ac-
companying the alien or following to join the alien; 

(R) an alien, and the spouse and children of the alien if ac-
companying or following to join the alien, who— 

(i) for the 2 years immediately preceding the time of ap-
plication for admission, has been a member of a religious 
denomination having a bona fide nonprofit, religious orga-
nization in the United States; and 

(ii) seeks to enter the United States for a period not to 
exceed 5 years to perform the work described in subclause 
(I), (II), or (III) of paragraph (27)(C)(ii); 

(S) subject to section 214(k), an alien— 
(i) who the Attorney General determines— 

(I) is in possession of critical reliable information 
concerning a criminal organization or enterprise; 

(II) is willing to supply or has supplied such infor-
mation to Federal or State law enforcement authori-
ties or a Federal or State court; and 

(III) whose presence in the United States the Attor-
ney General determines is essential to the success of 
an authorized criminal investigation or the successful 
prosecution of an individual involved in the criminal 
organization or enterprise; or 
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(ii) who the Secretary of State and the Attorney General 
jointly determine— 

(I) is in possession of critical reliable information 
concerning a terrorist organization, enterprise, or op-
eration; 

(II) is willing to supply or has supplied such infor-
mation to Federal law enforcement authorities or a 
Federal court; 

(III) will be or has been placed in danger as a result 
of providing such information; and 

(IV) is eligible to receive a reward under section 
36(a) of the State Department Basic Authorities Act of 
1956, 

and, if the Attorney General (or with respect to clause (ii), the 
Secretary of State and the Attorney General jointly) considers 
it to be appropriate, the spouse, married and unmarried sons 
and daughters, and parents of an alien described in clause (i) 
or (ii) if accompanying, or following to join, the alien; 

(T)(i) subject to section 214(o), an alien who the Secretary of 
Homeland Security, or in the case of subclause (III)(aa) the 
Secretary of Homeland Security, in consultation with the At-
torney General, determines— 

(I) is or has been a victim of a severe form of traf-
ficking in persons, as defined in section 103 of the 
Trafficking Victims Protection Act of 2000; 

(II) is physically present in the United States, Amer-
ican Samoa, or the Commonwealth of the Northern 
Mariana Islands, or at a port of entry thereto, on ac-
count of such trafficking, including physical presence 
on account of the alien having been allowed entry into 
the United States for participation in investigative or 
judicial processes associated with an act or a perpe-
trator of trafficking; 

(III)(aa) has complied with any reasonable request 
for assistance in the Federal, State or local investiga-
tion or prosecution of acts of trafficking or the inves-
tigation of crime where acts of trafficking are at least 
one central reason for the commission of that crime; 

(bb) in consultation with the Attorney General, as appro-
priate, is unable to cooperate with a request described in 
item (aa) due to physical or psychological trauma; or 

(cc) has not attained 18 years of age; and 
(IV) the alien would suffer extreme hardship involv-

ing unusual and severe harm upon removal; and 
(ii) if accompanying, or following to join, the alien described 

in clause (i)— 
(I) in the case of an alien described in clause (i) who is 

under 21 years of age, the spouse, children, unmarried sib-
lings under 18 years of age on the date on which such 
alien applied for status under such clause, and parents of 
such alien; 

(II) in the case of an alien described in clause (i) who is 
21 years of age or older, the spouse and children of such 
alien; or 
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(III) any parent or unmarried sibling under 18 years of 
age of an alien described in subclause (I) or (II) who the 
Secretary of Homeland Security, in consultation with the 
law enforcement officer investigating a severe form of traf-
ficking, determines faces a present danger of retaliation as 
a result of the alien’s escape from the severe form of traf-
ficking or cooperation with law enforcement. 

(U)(i) subject to section 214(p), an alien who files a petition 
for status under this subparagraph, if the Secretary of Home-
land Security determines that— 

(I) the alien has suffered substantial physical or 
mental abuse as a result of having been a victim of 
criminal activity described in clause (iii); 

(II) the alien (or in the case of an alien child under 
the age of 16, the parent, guardian, or next friend of 
the alien) possesses information concerning criminal 
activity described in clause (iii); 

(III) the alien (or in the case of an alien child under 
the age of 16, the parent, guardian, or next friend of 
the alien) has been helpful, is being helpful, or is like-
ly to be helpful to a Federal, State, or local law en-
forcement official, to a Federal, State, or local pros-
ecutor, to a Federal or State judge, to the Service, or 
to other Federal, State, or local authorities inves-
tigating or prosecuting criminal activity described in 
clause (iii); and 

(IV) the criminal activity described in clause (iii) vio-
lated the laws of the United States or occurred in the 
United States (including in Indian country and mili-
tary installations) or the territories and possessions of 
the United States; 

(ii) if accompanying, or following to join, the alien described 
in clause (i)— 

(I) in the case of an alien described in clause (i) who is 
under 21 years of age, the spouse, children, unmarried sib-
lings under 18 years of age on the date on which such 
alien applied for status under such clause, and parents of 
such alien; or 

(II) in the case of an alien described in clause (i) who is 
21 years of age or older, the spouse and children of such 
alien; and 

(iii) the criminal activity referred to in this clause is that 
involving one or more of the following or any similar activ-
ity in violation of Federal, State, or local criminal law: 
rape; torture; trafficking; incest; domestic violence; sexual 
assault; abusive sexual contact; prostitution; sexual exploi-
tation; stalking; female genital mutilation; being held hos-
tage; peonage; involuntary servitude; slave trade; kidnap-
ping; abduction; unlawful criminal restraint; false impris-
onment; blackmail; extortion; manslaughter; murder; felo-
nious assault; witness tampering; obstruction of justice; 
perjury; fraud in foreign labor contracting (as defined in 
section 1351 of title 18, United States Code); or attempt, 
conspiracy, or solicitation to commit any of the above men-
tioned crimes; or 
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(V) subject to section 214(q), an alien who is the beneficiary 
(including a child of the principal alien, if eligible to receive a 
visa under section 203(d)) of a petition to accord a status under 
section 203(a)(2)(A) that was filed with the Attorney General 
under section 204 on or before the date of the enactment of the 
Legal Immigration Family Equity Act, if— 

(i) such petition has been pending for 3 years or more; 
or 

(ii) such petition has been approved, 3 years or more 
have elapsed since such filing date, and— 

(I) an immigrant visa is not immediately available 
to the alien because of a waiting list of applicants for 
visas under section 203(a)(2)(A); or 

(II) the alien’s application for an immigrant visa, or 
the alien’s application for adjustment of status under 
section 245, pursuant to the approval of such petition, 
remains pending. 

(16) The term ‘‘immigrant visa’’ means an immigrant visa re-
quired by this Act and properly issued by a consular officer at his 
office outside of the United States to an eligible immigrant under 
the provisions of this Act. 

(17) The term ‘‘immigration laws’’ includes this Act and all laws, 
conventions, and treaties of the United States relating to the immi-
gration, exclusion, deportation, expulsion or removal of aliens. 

(18) The term ‘‘immigration officer’’ means any employee or class 
of employees of the Service or of the United States designated by 
the Attorney General, individually or by regulation, to perform the 
functions of an immigration officer specified by this Act or any sec-
tion thereof. 

(19) The term ‘‘ineligible to citizenship,’’ when used in reference 
to any individual, means, notwithstanding the provisions of any 
treaty relating to military service, an individual who is, or was at 
any time, permanently debarred from becoming a citizen of the 
United States under section 3(a) of the Selective Training and 
Service Act of 1940, as amended (54 Stat. 885; 55 Stat. 844), or 
under section 4(a) of the Selective Service Act of 1948, as amended 
(62 Stat. 605; 65 Stat. 76), or under any section of this Act, or any 
other Act, or under any law amendatory of, supplementary to, or 
in substitution for, any of such sections or Acts. 

(20) The term ‘‘lawfully admitted for permanent residence’’ 
means the status of having been lawfully accorded the privilege of 
residing permanently in the United States as an immigrant in ac-
cordance with the immigration laws, such status not having 
changed. 

(21) The term ‘‘national’’ means a person owing permanent alle-
giance to a state. 

(22) The term ‘‘national of the United States’’ means (A) a citizen 
of the United States, or (B) a person who, though not a citizen of 
the United States, owes permanent allegiance to the United States. 

(23) The term ‘‘naturalization’’ means the conferring of nation-
ality of a state upon a person after birth, by any means whatso-
ever. 

(25) The term ‘‘noncombatant service’’ shall not include service in 
which the individual is not subject to military discipline, court mar-
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tial, or does not wear the uniform of any branch of the armed 
forces. 

(26) The term ‘‘nonimmigrant visa’’ means a visa properly issued 
to an alien as an eligible nonimmigrant by a competent officer as 
provided in this Act. 

(27) The term ‘‘special immigrant’’ means— 
(A) an immigrant, lawfully admitted for permanent resi-

dence, who is returning from a temporary visit abroad; 
(B) an immigrant who was a citizen of the United States and 

may, under section 324(a) or 327 of title III, apply for reacqui-
sition of citizenship; 

(C) an immigrant, and the immigrant’s spouse and children 
if accompanying or following to join the immigrant, who— 

(i) for at least 2 years immediately preceding the time of 
application for admission, has been a member of a reli-
gious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States— 
(I) solely for the purpose of carrying on the vocation 

of a minister of that religious denomination, 
(II) before September 30, 2015, in order to work for 

the organization at the request of the organization in 
a professional capacity in a religious vocation or occu-
pation, or 

(III) before September 30, 2015, in order to work for 
the organization (or for a bona fide organization which 
is affiliated with the religious denomination and is ex-
empt from taxation as an organization described in 
section 501(c)(3) of the Internal Revenue Code of 1986) 
at the request of the organization in a religious voca-
tion or occupation; and 

(iii) has been carrying on such vocation, professional 
work, or other work continuously for at least the 2-year pe-
riod described in clause (i); 

(D) an immigrant who— 
(i) is an employee, or an honorably retired former em-

ployee, of the United States Government abroad, or of the 
American Institute in Taiwan, and who has performed 
faithful service for a total of fifteen years, or more, and his 
accompanying spouse and children: Provided, That the 
principal officer of a Foreign Service establishment (or, in 
the case of the American Institute in Taiwan, the Director 
thereof), in his discretion, shall have recommended the 
granting of special immigrant status to such alien in ex-
ceptional circumstances and the Secretary of State ap-
proves such recommendation and finds that it is in the na-
tional interest to grant such status; or 

(ii) is the surviving spouse or child of an employee of the 
United States Government abroad: Provided, That the em-
ployee performed faithful service for a total of not less 
than 15 years or was killed in the line of duty; 

(E) an immigrant, and his accompanying spouse and chil-
dren, who is or has been an employee of the Panama Canal 
Company or Canal Zone Government before the date on which 
the Panama Canal Treaty of 1977 (as described in section 3 
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(a)(1) of the Panama Canal Act of 1979) enters into force, who 
was resident in the Canal Zone on the effective date of the ex-
change of instruments of ratification of such Treaty, and who 
has performed faithful service as such an employee for one 
year or more; 

(F) an immigrant, and his accompanying spouse and chil-
dren, who is a Panamanian national and (i) who, before the 
date on which such Panama Canal Treaty of 1977 enters into 
force, has been honorably retired from United States Govern-
ment employment in the Canal Zone with a total of 15 years 
or more of faithful service, or (ii) who on the date on which 
such Treaty enters into force, has been employed by the United 
States Government in the Canal Zone with a total of 15 years 
or more of faithful service and who subsequently is honorably 
retired from such employment or continues to be employed by 
the United States Government in an area of the former Canal 
Zone or continues to be employed by the United States Govern-
ment in an area of the former Canal Zone; 

(G) an immigrant, and his accompanying spouse and chil-
dren, who was an employee of the Panama Canal Company or 
Canal Zone government on the effective date of the exchange 
of instruments of ratification of such Panama Canal Treaty of 
1977, who has performed faithful service for five years or more 
as such an employee, and whose personal safety, or the per-
sonal safety of whose spouse or children, as a direct result of 
such Treaty, is reasonably placed in danger because of the spe-
cial nature of any of that employment; 

(H) an immigrant, and his accompanying spouse and chil-
dren, who— 

(i) has graduated from a medical school or has qualified 
to practice medicine in a foreign state, 

(ii) was fully and permanently licensed to practice medi-
cine in a State on January 9, 1978, and was practicing 
medicine in a State on that date, 

(iii) entered the United States as a nonimmigrant under 
subsection (a)(15)(H) or (a)(15)(J) before January 10, 1978, 
and 

(iv) has been continuously present in the United States 
in the practice or study of medicine since the date of such 
entry; 

(I)(i) an immigrant who is the unmarried son or daughter of 
an officer or employee, or of a former officer or employee, of an 
international organization described in paragraph (15)(G)(i), 
and who (I) while maintaining the status of a nonimmigrant 
under paragraph (15)(G)(iv) or paragraph (15)(N), has resided 
and been physically present in the United States for periods to-
taling at least one-half of the seven years before the date of ap-
plication for a visa or for adjustment of status to a status 
under this subparagraph and for a period or periods aggre-
gating at least seven years between the ages of five and 21 
years, and (II) applies for a visa or adjustment of status under 
this subparagraph no later than his twenty-fifth birthday or 
six months after the date of the enactment of the Immigration 
Technical Corrections Act of 1988, whichever is later; 
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(ii) an immigrant who is the surviving spouse of a deceased 
officer or employee of such an international organization, and 
who (I) while maintaining the status of a nonimmigrant under 
paragraph (15)(G)(iv) or paragraph (15)(N), has resided and 
been physically present in the United States for periods total-
ing at least one-half of the seven years before the date of appli-
cation for a visa or for adjustment of status to a status under 
this subparagraph and for a period or periods aggregating at 
least 15 years before the date of the death of such officer or 
employee, and (II) files a petition for status under this sub-
paragraph no later than six months after the date of such 
death or six months after the date of such death or six months 
after the date of the enactment of the Immigration Technical 
Corrections Act of 1988, whichever is later; 

(iii) an immigrant who is a retired officer or employee of 
such an international organization, and who (I) while main-
taining the status of a nonimmigrant under paragraph 
(15)(G)(iv), has resided and been physically present in the 
United States for periods totaling at least one-half of the seven 
years before the date of application for a visa or for adjustment 
of status to a status under this subparagraph and for a period 
or periods aggregating at least 15 years before the date of the 
officer or employee’s retirement from any such international or-
ganization, and (II) files a petition for status under this sub-
paragraph no later than six months after the date of such re-
tirement or six months after the date of enactment of the Im-
migration and Nationality Technical Corrections Act of 1994, 
whichever is later; or 

(iv) an immigrant who is the spouse of a retired officer or 
employee accorded the status of special immigrant under 
clause (iii), accompanying or following to join such retired offi-
cer or employee as a member of his immediate family; 

(J) an immigrant who is present in the United States— 
(i) who has been declared dependent on a juvenile court 

located in the United States or whom such a court has le-
gally committed to, or placed under the custody of, an 
agency or department of a State, or an individual or entity 
appointed by a State or juvenile court located in the 
United States, and whose reunification with 1 or both of 
the immigrant’s parents is not viable due to abuse, neglect, 
abandonment, or a similar basis found under State law; 

(ii) for whom it has been determined in administrative 
or judicial proceedings that it would not be in the alien’s 
best interest to be returned to the alien’s or parent’s pre-
vious country of nationality or country of last habitual res-
idence; and 

(iii) in whose case the Secretary of Homeland Security 
consents to the grant of special immigrant juvenile status, 
except that— 

(I) no juvenile court has jurisdiction to determine 
the custody status or placement of an alien in the cus-
tody of the Secretary of Health and Human Services 
unless the Secretary of Health and Human Services 
specifically consents to such jurisdiction; and 
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(II) no natural parent or prior adoptive parent of 
any alien provided special immigrant status under 
this subparagraph shall thereafter, by virtue of such 
parentage, be accorded any right, privilege, or status 
under this Act; 

(K) an immigrant who has served honorably on active duty 
in the Armed Forces of the United States after October 15, 
1978, and after original lawful enlistment outside the United 
States (under a treaty or agreement in effect on the date of the 
enactment of this subparagraph) for a period or periods aggre-
gating— 

(i) 12 years and who, if separated from such service, was 
never separated except under honorable conditions, or 

(ii) 6 years, in the case of an immigrant who is on active 
duty at the time of seeking special immigrant status under 
this subparagraph and who has reenlisted to incur a total 
active duty service obligation of at least 12 years, 

and the spouse or child of any such immigrant if accompanying 
or following to join the immigrant, but only if the executive de-
partment under which the immigrant serves or served rec-
ommends the granting of special immigrant status to the im-
migrant; 

(L) an immigrant who would be described in clause (i), (ii), 
(iii), or (iv) of subparagraph (I) if any reference in such a 
clause— 

(i) to an international organization described in para-
graph (15)(G)(i) were treated as a reference to the North 
Atlantic Treaty Organization (NATO); 

(ii) to a nonimmigrant under paragraph (15)(G)(iv) were 
treated as a reference to a nonimmigrant classifiable 
under NATO–6 (as a member of a civilian component ac-
companying a force entering in accordance with the provi-
sions of the NATO Status-of-Forces Agreement, a member 
of a civilian component attached to or employed by an Al-
lied Headquarters under the ‘‘Protocol on the Status of 
International Military Headquarters’’ set up pursuant to 
the North Atlantic Treaty, or as a dependent); and 

(iii) to the Immigration Technical Corrections Act of 
1988 or to the Immigration and Nationality Technical Cor-
rections Act of 1994 were a reference to the American 
Competitiveness and Workforce Improvement Act of 1998 

(M) subject to the numerical limitations of section 203(b)(4), 
an immigrant who seeks to enter the United States to work as 
a broadcaster in the United States for the International Broad-
casting Bureau of the Broadcasting Board of Governors, or for 
a grantee of the Broadcasting Board of Governors, and the im-
migrant’s accompanying spouse and children. 

(28) The term ‘‘organization’’ means, but is not limited to, an or-
ganization, corporation, company, partnership, association, trust, 
foundation or fund; and includes a group of persons, whether or not 
incorporated, permanently or temporarily associated together with 
joint action on any subject or subjects. 

(29) The term ‘‘outlying possessions of the United States’’ means 
American Samoa and Swains Island. 
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(30) The term ‘‘passport’’ means any travel document issued by 
competent authority showing the bearer’s origin, identity, and na-
tionality if any, which is valid for the admission of the bearer into 
a foreign country. 

(31) The term ‘‘permanent’’ means a relationship of continuing or 
lasting nature, as distinguished from temporary, but a relationship 
may be permanent even though it is one that may be dissolved 
eventually at the instance either of the United States or of the in-
dividual, in accordance with law. 

(32) The term ‘‘profession’’ shall include but not be limited to ar-
chitects, engineers, lawyers, physicians, surgeons, and teachers in 
elementary or secondary schools, colleges, academies, or sem-
inaries. 

(33) The term ‘‘residence’’ means the place of general abode; the 
place of general abode of a person means his principal, actual 
dwelling place in fact, without regard to intent. 

(34) The term ‘‘Service’’ means the Immigration and Naturaliza-
tion Service of the Department of Justice. 

(35) The term ‘‘spouse’’, ‘‘wife’’, or ‘‘husband’’ does not include a 
spouse, wife, or husband by reason of any marriage ceremony 
where the contracting parties thereto are not physically present in 
the presence of each other, unless the marriage shall have been 
consummated. 

(36) The term ‘‘State’’ includes the District of Columbia, Puerto 
Rico, Guam, the Virgin Islands of the United States, and the Com-
monwealth of the Northern Mariana Islands. 

(37) The term ‘‘totalitarian party’’ means an organization which 
advocates the establishment in the United States of a totalitarian 
dictatorship or totalitarianism. The terms ‘‘totalitarian dictator-
ship’’ and ‘‘totalitarianism’’ mean and refer to systems of govern-
ment not representative in fact, characterized by (A) the existence 
of a single political party, organized on a dictatorial basis, with so 
close an identity between such party and its policies and the gov-
ernmental policies of the country in which it exists, that the party 
and the government constitute an indistinguishable unit, and (B) 
the forcible suppression of opposition to such party. 

(38) The term ‘‘United States’’, except as otherwise specifically 
herein provided, when used in a geographical sense, means the 
continental United States, Alaska, Hawaii, Puerto Rico, Guam, the 
Virgin Islands of the United States, and the Commonwealth of the 
Northern Mariana Islands. 

(39) The term ‘‘unmarried’’, when used in reference to any indi-
vidual as of any time, means an individual who at such time is not 
married, whether or not previously married. 

(40) The term ‘‘world communism’’ means a revolutionary move-
ment, the purpose of which is to establish eventually a Communist 
totalitarian dictatorship in any or all the countries of the world 
through the medium of an internationally coordinated Communist 
political movement. 

(41) The term ‘‘graduates of a medical school’’ means aliens who 
have graduated from a medical school or who have qualified to 
practice medicine in a foreign state, other than such aliens who are 
of national or international renown in the field of medicine. 

(42) The term ‘‘refugee’’ means (A) any person who is outside any 
country of such person’s nationality or, in the case of a person hav-
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ing no nationality, is outside any country in which such person last 
habitually resided, and who is unable or unwilling to return to, and 
is unable or unwilling to avail himself or herself of the protection 
of, that country because of persecution or a well-founded fear of 
persecution on account of race, religion, nationality, membership in 
a particular social group, or political opinion, or (B) in such cir-
cumstances as the President after appropriate consultation (as de-
fined in section 207(e) of this Act) may specify, any person who is 
within the country of such person’s nationality or, in the case of a 
person having no nationality, within the country in which such per-
son is habitually residing, and who is persecuted or who has a well- 
founded fear of persecution on account of race, religion, nationality, 
membership in a particular social group, or political opinion. The 
term ‘‘refugee’’ does not include any person who ordered, incited, 
assisted, or otherwise participated in the persecution of any person 
on account of race, religion, nationality, membership in a particular 
social group, or political opinion. For purposes of determinations 
under this Act, a person who has been forced to abort a pregnancy 
or to undergo involuntary sterilization, or who has been persecuted 
for failure or refusal to undergo such a procedure or for other re-
sistance to a coercive population control program, shall be deemed 
to have been persecuted on account of political opinion, and a per-
son who has a well founded fear that he or she will be forced to 
undergo such a procedure or subject to persecution for such failure, 
refusal, or resistance shall be deemed to have a well founded fear 
of persecution on account of political opinion. 

(43) The term ‘‘aggravated felony’’ means— 
(A) murder, rape, or sexual abuse of a minor; 
(B) illicit trafficking in a controlled substance (as defined in 

section 102 of the Controlled Substances Act), including a drug 
trafficking crime (as defined in section 924(c) of title 18, United 
States Code); 

(C) illicit trafficking in firearms or destructive devices (as de-
fined in section 921 of title 18, United States Code) or in explo-
sive materials (as defined in section 841(c) of that title); 

(D) an offense described in section 1956 of title 18, United 
States Code (relating to laundering of monetary instruments) 
or section 1957 of that title (relating to engaging in monetary 
transactions in property derived from specific unlawful activ-
ity) if the amount of the funds exceeded $10,000; 

(E) an offense described in— 
(i) section 842 (h) or (i) of title 18, United States Code, 

or section 844 (d), (e), (f), (g), (h), or (i) of that title (relat-
ing to explosive materials offenses); 

(ii) section 922(g) (1), (2), (3), (4), or (5), (j), (n), (o), (p), 
or (r) or 924 (b) or (h) of title 18, United States Code (re-
lating to firearms offenses); or 

(iii) section 5861 of the Internal Revenue Code of 1986 
(relating to firearms offenses); 

(F) a crime of violence (as defined in section 16 of title 18, 
United States Code, but not including a purely political of-
fense) for which the term of imprisonment at least one year; 

(G) a theft offense (including receipt of stolen property) or 
burglary offense for which the term of imprisonment imposed 
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(regardless of any suspension of such imprisonment) at least 
one year; 

(H) an offense described in section 875, 876, 877, or 1202 of 
title 18, United States Code (relating to the demand for or re-
ceipt of ransom); 

(I) an offense described in section 2251, 2251A, or 2252 of 
title 18, United States Code (relating to child pornography); 

(J) an offense described in section 1962 of title 18, United 
States Code (relating to racketeer influenced corrupt organiza-
tions), or an offense described in section 1084 (if it is a second 
or subsequent offense) or 1955 of that title (relating to gam-
bling offenses), for which a sentence of one year imprisonment 
or more may be imposed; 

(K) an offense that— 
(i) relates to the owning, controlling, managing, or su-

pervising of a prostitution business; 
(ii) is described in section 2421, 2422, or 2423 of title 18, 

United States Code (relating to transportation for the pur-
pose of prostitution) if committed for commercial advan-
tage; or 

(iii) is described in any of sections 1581–1585 or 1588– 
1591 of title 18, United States Code (relating to peonage, 
slavery, involuntary servitude, and trafficking in persons); 

(L) an offense described in— 
(i) section 793 (relating to gathering or transmitting na-

tional defense information), 798 (relating to disclosure of 
classified information), 2153 (relating to sabotage) or 2381 
or 2382 (relating to treason) of title 18, United States 
Code; 

(ii) section 601 of the National Security Act of 1947 (50 
U.S.C. 421) (relating to protecting the identity of under-
cover intelligence agents); or 

(iii) section 601 of the National Security Act of 1947 (re-
lating to protecting the identity of undercover agents); 

(M) an offense that— 
(i) involves fraud or deceit in which the loss to the victim 

or victims exceeds $10,000; or 
(ii) is described in section 7201 of the Internal Revenue 

Code of 1986 (relating to tax evasion) in which the revenue 
loss to the Government exceeds $10,000; 

(N) an offense described in paragraph (1)(A) or (2) of section 
274(a) (relating to alien smuggling), except in the case of a first 
offense for which the alien has affirmatively shown that the 
alien committed the offense for the purpose of assisting, abet-
ting, or aiding only the alien’s spouse, child, or parent (and no 
other individual) to violate a provision of this Act 

(O) an offense described in section 275(a) or 276 committed 
by an alien who was previously deported on the basis of a con-
viction for an offense described in another subparagraph of this 
paragraph; 

(P) an offense (i) which either is falsely making, forging, 
counterfeiting, mutilating, or altering a passport or instrument 
in violation of section 1543 of title 18, United States Code, or 
is described in section 1546(a) of such title (relating to docu-
ment fraud) and (ii) for which the term of imprisonment im-
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posed (regardless of any suspension of such imprisonment) is 
at least 12 months, except in the case of a first offense for 
which the alien has affirmatively shown that the alien com-
mitted the offense for the purpose of assisting, abetting, or aid-
ing only the alien’s spouse, child, or parent (and no other indi-
vidual) to violate a provision of this Act; 

(Q) an offense relating to a failure to appear by a defendant 
for service of sentence if the underlying offense is punishable 
by imprisonment for a term of 5 years or more; 

(R) an offense relating to commercial bribery, counterfeiting, 
forgery, or trafficking in vehicles the identification numbers of 
which have been altered for which the term of imprisonment 
is at least one year; 

(S) an offense relating to obstruction of justice, perjury or 
subornation of perjury, or bribery of a witness, for which the 
term of imprisonment is at least one year; 

(T) an offense relating to a failure to appear before a court 
pursuant to a court order to answer to or dispose of a charge 
of a felony for which a sentence of 2 years’ imprisonment or 
more may be imposed; and 

(U) an attempt or conspiracy to commit an offense described 
in this paragraph. 

The term applies to an offense described in this paragraph whether 
in violation of Federal or State law and applies to such an offense 
in violation of the law of a foreign country for which the term of 
imprisonment was completed within the previous 15 years. Not-
withstanding any other provision of law (including any effective 
date), the term applies regardless of whether the conviction was 
entered before, on, or after the date of enactment of this paragraph. 

(44)(A) The term ‘‘managerial capacity’’ means an assignment 
within an organization in which the employee primarily— 

(i) manages the organization, or a department, subdivision, 
function, or component of the organization; 

(ii) supervises and controls the work of other supervisory, 
professional, or managerial employees, or manages an essential 
function within the organization, or a department or subdivi-
sion of the organization; 

(iii) if another employee or other employees are directly su-
pervised, has the authority to hire and fire or recommend 
those as well as other personnel actions (such as promotion 
and leave authorization) or, if no other employee is directly su-
pervised, functions at a senior level within the organizational 
hierarchy or with respect to the function managed; and 

(iv) exercises discretion over the day-to-day operations of the 
activity or function for which the employee has authority. 

A first-line supervisor is not considered to be acting in a manage-
rial capacity merely by virtue of the supervisor’s supervisory duties 
unless the employees supervised are professional. 

(B) The term ‘‘executive capacity’’ means an assignment within 
an organization in which the employee primarily— 

(i) directs the management of the organization or a major 
component or function of the organization; 

(ii) establishes the goals and policies of the organization, 
component, or function; 
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(iii) exercises wide latitude in discretionary decision-making; 
and 

(iv) receives only general supervision or direction from high-
er level executives, the board of directors, or stockholders of 
the organization. 

(C) If staffing levels are used as a factor in determining whether 
an individual is acting in a managerial or executive capacity, the 
Attorney General shall take into account the reasonable needs of 
the organization, component, or function in light of the overall pur-
pose and stage of development of the organization, component, or 
function. An individual shall not be considered to be acting in a 
managerial or executive capacity (as previously defined) merely on 
the basis of the number of employees that the individual supervises 
or has supervised or directs or has directed. 

(45) The term ‘‘substantial’’ means, for purposes of paragraph 
(15)(E) with reference to trade or capital, such an amount of trade 
or capital as is established by the Secretary of State, after con-
sultation with appropriate agencies of Government. 

(46) The term ‘‘extraordinary ability’’ means, for purposes of sec-
tion 101(a)(15)(O)(i), in the case of the arts, distinction. 

(47)(A) The term ‘‘order of deportation’’ means the order of the 
special inquiry officer, or other such administrative officer to whom 
the Attorney General has delegated the responsibility for deter-
mining whether an alien is deportable, concluding that the alien is 
deportable or ordering deportation. 

(B) The order described under subparagraph (A) shall become 
final upon the earlier of— 

(i) a determination by the Board of Immigration Appeals af-
firming such order; or 

(ii) the expiration of the period in which the alien is per-
mitted to seek review of such order by the Board of Immigra-
tion Appeals. 

(48)(A) The term ‘‘conviction’’ means, with respect to an alien, a 
formal judgment of guilt of the alien entered by a court or, if adju-
dication of guilt has been withheld, where— 

(i) a judge or jury has found the alien guilty or the alien has 
entered a plea of guilty or nolo contendere or has admitted suf-
ficient facts to warrant a finding of guilt, and 

(ii) the judge has ordered some form of punishment, penalty, 
or restraint on the alien’s liberty to be imposed. 

(B) Any reference to a term of imprisonment or a sentence with 
respect to an offense is deemed to include the period of incarcer-
ation or confinement ordered by a court of law regardless of any 
suspension of the imposition or execution of that imprisonment or 
sentence in whole or in part. 

(49) The term ‘‘stowaway’’ means any alien who obtains transpor-
tation without the consent of the owner, charterer, master or per-
son in command of any vessel or aircraft through concealment 
aboard such vessel or aircraft. A passenger who boards with a valid 
ticket is not to be considered a stowaway. 

(50) The term ‘‘intended spouse’’ means any alien who meets the 
criteria set forth in section 204(a)(1)(A)(iii)(II)(aa)(BB), 
204(a)(1)(B)(ii)(II)(aa)(BB), or 240A(b)(2)(A)(i)(III). 

(51) The term ‘‘VAWA self-petitioner’’ means an alien, or a 
child of the alien, who qualifies for relief under— 
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(A) clause (iii), (iv), or (vii) of section 204(a)(1)(A); 
(B) clause (ii) or (iii) of section 204(a)(1)(B); 
(C) section 216(c)(4)(C); 
(D) the first section of Public Law 89–732 (8 U.S.C. 1255 

note) (commonly known as the Cuban Adjustment Act) as 
a child or spouse who has been battered or subjected to ex-
treme cruelty; 

(E) section 902(d)(1)(B) of the Haitian Refugee Immigra-
tion Fairness Act of 1998 (8 U.S.C. 1255 note); 

(F) section 202(d)(1) of the Nicaraguan Adjustment and 
Central American Relief Act; or 

(G) section 309 of the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996 (division C of Public 
Law 104–208). 

(52) The term ‘‘accredited language training program’’ means a 
language training program that is accredited by an accrediting 
agency recognized by the Secretary of Education. 

(b) As used in titles I and II— 
(1) The term ‘‘child’’ means an unmarried person under twenty- 

one years of age who is— 
(A) a child born in wedlock; 
(B) a stepchild, whether or not born out of wedlock, provided 

the child had not reached the age of eighteen years at the time 
the marriage creating the status of stepchild occurred; 

(C) a child legitimated under the law of the child’s residence 
or domicile, or under the law of the father’s residence or domi-
cile, whether in or outside the United States, if such 
legitimation takes place before the child reaches the age of 
eighteen years and the child is in the legal custody of the 
legitimating parent or parents at the time of such legitimation; 

(D) a child born out of wedlock, by, through whom, or on 
whose behalf a status, privilege, or benefit is sought by virtue 
of the relationship of the child to its natural mother or to its 
natural father if the father has or had a bona fide parent-child 
relationship with the person; 

(E)(i) a child adopted while under the age of sixteen years if 
the child has been in the legal custody of, and has resided 
with, the adopting parent or parents for at least two years or 
if the child has been battered or subject to extreme cruelty by 
the adopting parent or by a family member of the adopting 
parent residing in the same household: Provided, That no nat-
ural parent of any such adopted child shall thereafter, by vir-
tue of such parentage, be accorded any right, privilege, or sta-
tus under this Act; or 

(ii) subject to the same proviso as in clause (i), a child who: 
(I) is a natural sibling of a child described in clause (i) or sub-
paragraph (F)(i); (II) was adopted by the adoptive parent or 
parents of the sibling described in such clause or subpara-
graph; and (III) is otherwise described in clause (i), except that 
the child was adopted while under the age of 18 years; or 

(F)(i) a child, under the age of sixteen at the time a petition 
is filed in his behalf to accord a classification as an immediate 
relative under section 201(b), who is an orphan because of the 
death or disappearance of, abandonment or desertion by, or 
separation or loss from, both parents, or for whom the sole or 
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surviving parent is incapable of providing the proper care and 
has in writing irrevocably released the child for emigration and 
adoption; who has been adopted abroad by a United States cit-
izen and spouse jointly, or by an unmarried United States cit-
izen who is at least 25 years of age, at least 1 of whom person-
ally saw and observed the child before or during the adoption 
proceedings; or who is coming to the United States for adoption 
by a United States citizen and spouse jointly, or by an unmar-
ried United States citizen at least twenty-five years of age, who 
have or has complied with the preadoption requirements, if 
any, of the child’s proposed residence: Provided, That the At-
torney General is satisfied that proper care will be furnished 
the child if admitted to the United States: Provided further, 
That no natural parent or prior adoptive parent of any such 
child shall thereafter, by virtue of such parentage, be accorded 
any right, privilege, or status under this Act; or 

(ii) subject to the same provisos as in clause (i), a child who: 
(I) is a natural sibling of a child described in clause (i) or sub-
paragraph (E)(i); (II) has been adopted abroad, or is coming to 
the United States for adoption, by the adoptive parent (or pro-
spective adoptive parent) or parents of the sibling described in 
such clause or subparagraph; and (III) is otherwise described 
in clause (i), except that the child is under the age of 18 at the 
time a petition is filed in his or her behalf to accord a classi-
fication as an immediate relative under section 201(b). 

(G)(i) a child, younger than 16 years of age at the time a pe-
tition is filed on the child’s behalf to accord a classification as 
an immediate relative under section 201(b), who has been 
adopted in a foreign state that is a party to the Convention on 
Protection of Children and Co-operation in Respect of Inter-
country Adoption, done at The Hague on May 29, 1993, or who 
is emigrating from such a foreign state to be adopted in the 
United States by a United States citizen and spouse jointly or 
by an unmarried United States citizen who is at least 25 years 
of age, Provided, That— 

(I) the Secretary of Homeland Security is satisfied 
that proper care will be furnished the child if admitted 
to the United States; 

(II) the child’s natural parents (or parent, in the 
case of a child who has one sole or surviving parent 
because of the death or disappearance of, abandon-
ment or desertion by, the other parent), or other per-
sons or institutions that retain legal custody of the 
child, have freely given their written irrevocable con-
sent to the termination of their legal relationship with 
the child, and to the child’s emigration and adoption; 

(III) in the case of a child having two living natural 
parents, the natural parents are incapable of pro-
viding proper care for the child; 

(IV) the Secretary of Homeland Security is satisfied 
that the purpose of the adoption is to form a bona fide 
parent-child relationship, and the parent-child rela-
tionship of the child and the natural parents has been 
terminated (and in carrying out both obligations under 
this subclause the Secretary of Homeland Security 
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may consider whether there is a petition pending to 
confer immigrant status on one or both of such natural 
parents); and 

(V) in the case of a child who has not been adopt-
ed— 

(aa) the competent authority of the foreign state 
has approved the child’s emigration to the United 
States for the purpose of adoption by the prospec-
tive adoptive parent or parents; and 

(bb) the prospective adoptive parent or parents 
has or have complied with any pre-adoption re-
quirements of the child’s proposed residence; and 

(ii) except that no natural parent or prior adoptive par-
ent of any such child shall thereafter, by virtue of such 
parentage, be accorded any right, privilege, or status 
under this chapter; or 

(iii) subject to the same provisos as in clauses (i) and (ii), 
a child who— 

(I) is a natural sibling of a child described in clause 
(i), subparagraph (E)(i), or subparagraph (F)(i); 

(II) was adopted abroad, or is coming to the United 
States for adoption, by the adoptive parent (or pro-
spective adoptive parent) or parents of the sibling de-
scribed in clause (i), subparagraph (E)(i), or subpara-
graph (F)(i); and 

(III) is otherwise described in clause (i), except that 
the child is younger than 18 years of age at the time 
a petition is filed on his or her behalf for classification 
as an immediate relative under section 201(b). 

(2) The term ‘‘parent’’, ‘‘father’’, or ‘‘mother’’ means a parent, fa-
ther, or mother only where the relationship exists by reason of any 
of the circumstances set forth in (1) above, except that, for pur-
poses of paragraph (1)(F) (other than the second proviso therein) in 
the case of a child born out of wedlock described in paragraph 
(1)(D) (and not described in paragraph (1)(C)), the term ‘‘parent’’ 
does not include the natural father or the child if the father has 
disappeared or abandoned or deserted the child or if the father has 
in writing irrevocably released the child for emigration and adop-
tion. 

(3) The term ‘‘person’’ means an individual or an organization. 
ø(4) The term ‘‘immigration judge’’ means an attorney whom the 

Attorney General appoints as an administrative judge within the 
Executive Office for Immigration Review, qualified to conduct spec-
ified classes of proceedings, including a hearing under section 240. 
An immigration judge shall be subject to such supervision and 
shall perform such duties as the Attorney General shall prescribe, 
but shall not be employed by the Immigration and Naturalization 
Service.¿ 

(4) The term ‘‘immigration judge’’ means an immigration appeals 
judge or immigration trial judge appointed to serve in the United 
States Immigration Courts established under title VI. 

(5) The term ‘‘adjacent islands’’ includes Saint Pierre, Miquelon, 
Cuba, the Dominican Republic, Haiti, Bermuda, the Bahamas, Bar-
bados, Jamaica, the Windward and Leeward Islands, Trinidad, 
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Martinique, and other British, French, and Netherlands territory 
or possessions in or bordering on the Caribbean Sea. 

(c) As used in title III— 
(1) The term ‘‘child’’ means an unmarried person under twenty- 

one years of age and includes a child legitimated under the law of 
the child’s residence or domicile, or under the law of the father’s 
residence or domicile, whether in the United States or elsewhere, 
and, except as otherwise provided in sections 320 and 321 of title 
III, a child adopted in the United States, if such legitimation or 
adoption takes place before the child reaches the age of 16 years 
(except to the extent that the child is described in subparagraph 
(E)(ii) or (F)(ii) of subsection (b)(1)), and the child is in the legal 
custody of the legitimating or adopting parent or parents at the 
time of such legitimation or adoption. 

(2) The terms ‘‘parent’’, ‘‘father’’, and ‘‘mother’’ include in the case 
of a posthumous child a deceased parent, father, and mother. 

(e) For the purpose of this Act— 
(1) The giving, loaning, or promising of support or of money or 

any other thing of value to be used for advocating any doctrine 
shall constitute the advocating of such doctrine; but nothing in this 
paragraph shall be construed as an exclusive definition of advo-
cating. 

(2) The giving, loaning, or promising of support or of money or 
any other thing of value for any purpose to any organization shall 
be presumed to constitute affiliation therewith; but nothing in this 
paragraph shall be construed as an exclusive definition of affili-
ation. 

(3) Advocating the economic, international, and governmental 
doctrines of world communism means advocating the establishment 
of a totalitarian Communist dictatorship in any or all of the coun-
tries of the world through the medium of an internationally coordi-
nated Communist movement. 

(f) For the purposes of this Act— 
No person shall be regarded as, or found to be, a person of good 

moral character who, during the period for which good moral char-
acter is required to be established, is, or was— 

(1) a habitual drunkard; 
(3) a member of one or more of the classes of persons, wheth-

er inadmissible or not, described in paragraphs (2)(D), (6)(E), 
and (10)(A) of section 212(a) of this Act; or subparagraphs (A) 
and (B) of section 212(a)(2) and subparagraph (C) thereof of 
such section (except as such paragraph relates to a single of-
fense of simple possession of 30 grams or less of marihuana); 
if the offense described therein, for which such person was con-
victed or of which he admits the commission, was committed 
during such period; 

(4) one whose income is derived principally from illegal gam-
bling activities; 

(5) one who has been convicted of two or more gambling of-
fenses committed during such period; 

(6) one who has given false testimony for the purpose of ob-
taining any benefits under this Act; 

(7) one who during such period has been confined, as a result 
of conviction, to a penal institution for an aggregate period of 
one hundred and eighty days or more, regardless of whether 
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the offense, or offenses, for which he has been confined were 
committed within or without such period; 

(8) one who at any time has been convicted of an aggravated 
felony (as defined in subsection (a)(43)); or 

(9) one who at any time has engaged in conduct described in 
section 212(a)(3)(E) (relating to assistance in Nazi persecution, 
participation in genocide, or commission of acts of torture or 
extrajudicial killings) or 212(a)(2)(G) (relating to severe viola-
tions of religious freedom). 

The fact that any person is not within any of the foregoing class-
es shall not preclude a finding that for other reasons such person 
is or was not of good moral character. In the case of an alien who 
makes a false statement or claim of citizenship, or who registers 
to vote or votes in a Federal, State, or local election (including an 
initiative, recall, or referendum) in violation of a lawful restriction 
of such registration or voting to citizens, if each natural parent of 
the alien (or, in the case of an adopted alien, each adoptive parent 
of the alien) is or was a citizen (whether by birth or naturaliza-
tion), the alien permanently resided in the United States prior to 
attaining the age of 16, and the alien reasonably believed at the 
time of such statement, claim, or violation that he or she was a cit-
izen, no finding that the alien is, or was, not of good moral char-
acter may be made based on it. 

(g) For the purposes of this Act any alien ordered deported or re-
moved (whether before or after the enactment of this Act) who has 
left the United States, shall be considered to have been deported 
or removed in pursuance of law, irrespective of the source from 
which the expenses of his transportation were defrayed or of the 
place to which he departed. 

(h) For purposes of section 212(a)(2)(E), the term ‘‘serious crimi-
nal offense’’ means— 

(1) any felony; 
(2) any crime of violence, as defined in section 16 of title 18 

of the United States Code; or 
(3) any crime of reckless driving or of driving while intoxi-

cated or under the influence of alcohol or of prohibited sub-
stances if such crime involves personal injury to another. 

(i) With respect to each nonimmigrant alien described in sub-
section (a)(15)(T)(i)— 

(1) the Secretary of Homeland Security, the Attorney Gen-
eral, and other Government officials, where appropriate, shall 
provide the alien with a referral to a nongovernmental organi-
zation that would advise the alien regarding the alien’s options 
while in the United States and the resources available to the 
alien; and 

(2) the Secretary of Homeland Security shall, during the pe-
riod the alien is in lawful temporary resident status under that 
subsection, grant the alien authorization to engage in employ-
ment in the United States and provide the alien with an ‘‘em-
ployment authorized’’ endorsement or other appropriate work 
permit. 

* * * * * * * 
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TITLE II—IMMIGRATION 

* * * * * * * 

CHAPTER 4—INSPECTION, APPREHENSION, EXAMINATION, 
EXCLUSION, AND REMOVAL 

* * * * * * * 

EXPEDITED REMOVAL OF ALIENS CONVICTED OF COMMITTING 
AGGRAVATED FELONIES 

SEC. 238. (a) REMOVAL OF CRIMINAL ALIENS.— 
(1) IN GENERAL.—The øAttorney General¿ Immigration 

Courts shall provide for the availability of special removal pro-
ceedings at certain Federal, State, and local correctional facili-
ties for aliens convicted of any criminal offense covered in sec-
tion 241(a)(2)(A)(iii), (B), (C), or (D), or any offense covered by 
section 241(a)(2)(A)(ii) for which both predicate offenses are, 
without regard to the date of their commission, otherwise cov-
ered by section 241(a)(2)(A)(i). Such proceedings shall be con-
ducted in conformity with section 240 (except as otherwise pro-
vided in this section), and in a manner which eliminates the 
need for additional detention at any processing center of the 
øService¿ Department of Homeland Security and in a manner 
which assures expeditious removal following the end of the 
alien’s incarceration for the underlying sentence. Nothing in 
this section shall be construed to create any substantive or pro-
cedural right or benefit that is legally enforceable by any party 
against the United States or its agencies or officers or any 
other person. 

(2) IMPLEMENTATION.—With respect to an alien convicted of an 
aggravated felony who is taken into custody by the øAttorney Gen-
eral¿ Secretary of Homeland Security pursuant to section 236(c), 
the øAttorney General¿ Secretary of Homeland Security shall, to 
the maximum extent practicable, detain any such felon at a facility 
at which other such aliens are detained. In the selection of such fa-
cility, the øAttorney General¿ Secretary of Homeland Security shall 
make reasonable efforts to ensure that the alien’s access to counsel 
and right to counsel under section 292 are not impaired. 

(3) EXPEDITED PROCEEDINGS.—ø(A) Notwithstanding any other 
provision of law, the Attorney General shall provide for the initi-
ation and, to the extent possible, the completion of removal pro-
ceedings, and any administrative appeals thereof, in the case of 
any alien convicted of an aggravated felony before the alien’s re-
lease from incarceration for the underlying aggravated felony.¿ (A) 
Notwithstanding any other provision of law, in the case of any alien 
convicted of an aggravated felony, removal proceedings, and any ad-
ministrative appeals thereof, shall be completed, to the extent pos-
sible, before the alien’s release from incarceration for the underlying 
aggravated felony. 

(B) Nothing in this section shall be construed as requiring the 
øAttorney General¿ Secretary of Homeland Security to effect the re-
moval of any alien sentenced to actual incarceration, before release 
from the penitentiary or correctional institution where such alien 
is confined. 
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(4) REVIEW.—(A) The øAttorney General¿ administrative council 
of the Immigration Courts shall review and evaluate removal pro-
ceedings conducted under this section. Within 12 months after the 
effective date of this section, the øAttorney General¿ administra-
tive council of the Immigration Courts shall submit a report to the 
Committees on the Judiciary of the House of Representatives and 
of the Senate concerning the effectiveness of such removal pro-
ceedings in facilitating the removal of aliens convicted of aggra-
vated felonies. 

(B) The Comptroller General shall monitor, review, and evaluate 
removal proceedings conducted under this section. 

(b) REMOVAL OF ALIENS WHO ARE NOT PERMANENT RESIDENTS.— 
(1) The øAttorney General¿ immigration judge may, in the 

case of an alien described in paragraph (2), determine the de-
portability of such alien under section 237(a)(2)(A)(iii) (relating 
to conviction of an aggravated felony) and issue an order of re-
moval pursuant to the procedures set forth in this subsection 
or section 240. 

(2) An alien is described in this paragraph if the alien— 
(A) was not lawfully admitted for permanent residence 

at the time at which proceedings under this section com-
menced; or 

(B) had permanent resident status on a conditional basis 
(as described in section 216) at the time that proceedings 
under this section commenced. 

(3) The øAttorney General¿ Secretary of Homeland Security 
may not execute any order described in paragraph (1) until 14 
calendar days have passed from the date that such order was 
issued, unless waived by the alien, in order that the alien has 
an opportunity to øapply for¿ seek judicial review under section 
242. 

ø(4) Proceedings before the Attorney General under this sub-
section shall be in accordance with such regulations as the At-
torney General shall prescribe. The Attorney General shall pro-
vide that— 

ø(A) the alien is given reasonable notice of the charges 
and of the opportunity described in subparagraph (C); 

ø(B) the alien shall have the privilege of being rep-
resented (at no expense to the government) by such coun-
sel, authorized to practice in such proceedings, as the alien 
shall choose; 

ø(C) the alien has a reasonable opportunity to inspect 
the evidence and rebut the charges; 

ø(D) a determination is made for the record that the in-
dividual upon whom the notice for the proceeding under 
this section is served (either in person or by mail) is, in 
fact, the alien named in such notice; 

ø(E) a record is maintained for judicial review; and 
ø(F) the final order of removal is not adjudicated by the 

same person who issues the charges.¿ 

(4) In any proceeding under this subsection— 
(A) the alien shall— 

(i) be given reasonable notice of the charges and of 
the opportunity described in subparagraph (C); 
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(ii) have the privilege of being represented (at no ex-
pense to the government) by such counsel, authorized to 
practice in such proceedings, as the alien shall choose; 
and 

(iii) have a reasonable opportunity to inspect the evi-
dence and rebut the charges; and 

(B) the immigration judge shall ensure that— 
(i) a determination is made for the record that the 

individual upon whom the notice for the proceeding 
under this section is served (either in person or by 
mail) is, in fact, the alien named in such notice; and 

(ii) a record is maintained for judicial review. 
(5) No alien described in this section shall be eligible for any 

relief from removal that the øAttorney General¿ immigration 
judge may grant in the øAttorney General’s¿ immigration 
judge’s discretion. 

(c) PRESUMPTION OF DEPORTABILITY.—An alien convicted of an 
aggravated felony shall be conclusively presumed to be deportable 
from the United States. 

ø(c)¿ (d) JUDICIAL REMOVAL.— 
(1) AUTHORITY.—Notwithstanding any other provision of this 

Act, a United States district court shall have jurisdiction to 
enter a judicial order of removal at the time of sentencing 
against an alien who is deportable, if such an order has been 
requested by the United States Attorney with the concurrence 
of the øCommissioner¿ Secretary of Homeland Security and if 
the court chooses to exercise such jurisdiction. 

(2) PROCEDURE.— 
(A) The United States Attorney shall file with the 

United States district court, and serve upon the defendant 
and the øService¿ Secretary of Homeland Security, prior to 
commencement of the trial or entry of a guilty plea a no-
tice of intent to request judicial removal. 

(B) Notwithstanding section 242B, the United States At-
torney, with the concurrence of the øCommissioner¿ Sec-
retary of Homeland Security, shall file at least 30 days 
prior to the date set for sentencing a charge containing fac-
tual allegations regarding the alienage of the defendant 
and identifying the crime or crimes which make the de-
fendant deportable under section 241(a)(2)(A). 

(C) If the court determines that the defendant has pre-
sented substantial evidence to establish prima facie eligi-
bility for relief from removal under this Act, the øCommis-
sioner¿ Secretary of Homeland Security shall provide the 
court with a recommendation and report regarding the 
alien’s eligibility for relief. The court shall either grant or 
deny the relief sought. 

(D)(i) The alien shall have a reasonable opportunity to 
examine the evidence against him or her, to present evi-
dence on his or her own behalf, and to cross-examine wit-
nesses presented by the Government. 

(ii) The court, for the purposes of determining whether 
to enter an order described in paragraph (1), shall only 
consider evidence that would be admissible in proceedings 
conducted pursuant to section 240. 
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(iii) Nothing in this subsection shall limit the informa-
tion a court of the United States may receive or consider 
for the purposes of imposing an appropriate sentence. 

(iv) The court may order the alien removed if the øAttor-
ney General¿ Secretary of Homeland Security dem-
onstrates that the alien is deportable under this Act. 

(3) NOTICE, APPEAL, AND EXECUTION OF JUDICIAL ORDER OF 
REMOVAL.— 

(A)(i) A judicial order of removal or denial of such order 
may be appealed by either party to the court of appeals for 
the circuit in which the district court is located. 

(ii) Except as provided in clause (iii), such appeal shall 
be considered consistent with the requirements described 
in section 242. 

(iii) Upon execution by the defendant of a valid waiver 
of the right to appeal the conviction on which the order of 
removal is based, the expiration of the period described in 
section 242(b)(1), or the final dismissal of an appeal from 
such conviction, the order of removal shall become final 
and shall be executed at the end of the prison term in ac-
cordance with the terms of the order. If the conviction is 
reversed on direct appeal, the order entered pursuant to 
this section shall be void. 

(B) As soon as is practicable after entry of a judicial 
order of removal, the øCommissioner¿ Secretary of Home-
land Security shall provide the defendant with written no-
tice of the order of removal, which shall designate the de-
fendant’s country of choice for removal and any alternate 
country pursuant to section 243(a). 

(4) DENIAL OF JUDICIAL ORDER.—Denial of a request for a ju-
dicial order of removal shall not preclude the øAttorney Gen-
eral¿ Secretary of Homeland Security from initiating removal 
proceedings pursuant to section 240 upon the same ground of 
deportability or upon any other ground of deportability pro-
vided under section 241(a). 

(5) STIPULATED JUDICIAL ORDER OF REMOVAL.—The United 
States Attorney, with the concurrence of the øCommissioner¿ 

Secretary of Homeland Security, may, pursuant to Federal Rule 
of Criminal Procedure 11, enter into a plea agreement which 
calls for the alien, who is deportable under this Act, to waive 
the right to notice and a hearing under this section, and stipu-
late to the entry of a judicial order of removal from the United 
States as a condition of the plea agreement or as a condition 
of probation or supervised release, or both. The United States 
district court, in both felony and misdemeanor cases, and a 
United States magistrate judge in misdemeanor cases, may ac-
cept such a stipulation and shall have jurisdiction to enter a 
judicial order of removal pursuant to the terms of such stipula-
tion. 

INITIATION OF REMOVAL PROCEEDINGS 

SEC. 239. (a) NOTICE TO APPEAR.— 
(1) IN GENERAL.—In removal proceedings under section 240, 

written notice (in this section referred to as a ‘‘notice to ap-
pear’’) shall be given in person to the alien (or, if personal serv-

VerDate Sep 11 2014 21:33 Jan 12, 2023 Jkt 039006 PO 00000 Frm 00066 Fmt 6659 Sfmt 6601 E:\HR\OC\HR649P1.XXX HR649P1kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 R
E

P
O

R
T

S



67 

ice is not practicable, through service by mail to the alien or 
to the alien’s counsel of record, if any) specifying the following: 

(A) The nature of the proceedings against the alien. 
(B) The legal authority under which the proceedings are 

conducted. 
(C) The acts or conduct alleged to be in violation of law. 
(D) The charges against the alien and the statutory pro-

visions alleged to have been violated. 
(E) The alien may be represented by counsel and the 

alien will be provided (i) a period of time to secure counsel 
under subsection (b)(1) and (ii) a current list of counsel 
prepared under subsection (b)(2). 

(F)(i) The requirement that the alien must immediately 
provide (or have provided) the øAttorney General¿ Immi-
gration Courts with a written record of an address and 
telephone number (if any) at which the alien may be con-
tacted respecting proceedings under section 240. 

(ii) The requirement that the alien must provide the 
øAttorney General¿ Immigration Courts immediately with 
a written record of any change of the alien’s address or 
telephone number. 

(iii) The consequences under section 240(b)(5) of failure 
to provide address and telephone information pursuant to 
this subparagraph. 

(G)(i) The time and place at which the proceedings will 
be held. 

(ii) The consequences under section 240(b)(5) of the fail-
ure, except under exceptional circumstances, to appear at 
such proceedings. 

(2) NOTICE OF CHANGE IN TIME OR PLACE OF PROCEEDINGS.— 
(A) IN GENERAL.—In removal proceedings under section 

240, in the case of any change or postponement in the time 
and place of such proceedings, subject to subparagraph (B) 
a written notice shall be given in person to the alien (or, 
if personal service is not practicable, through service by 
mail to the alien or to the alien’s counsel of record, if any) 
specifying— 

(i) the new time or place of the proceedings, and 
(ii) the consequences under section 240(b)(5) of fail-

ing, except under exceptional circumstances, to attend 
such proceedings. 

(B) EXCEPTION.—In the case of an alien not in detention, 
a written notice shall not be required under this para-
graph if the alien has failed to provide the address re-
quired under paragraph (1)(F). 

(3) CENTRAL ADDRESS FILES.—The øAttorney General¿ Immi-
gration Courts shall create a system to record and preserve on 
a timely basis notices of addresses and telephone numbers (and 
changes) provided under paragraph (1)(F). 

(b) SECURING OF COUNSEL.— 
(1) IN GENERAL.—In order that an alien be permitted the op-

portunity to secure counsel before the first hearing date in pro-
ceedings under section 240, the hearing date shall not be 
scheduled earlier than 10 days after the service of the notice 
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to appear, unless the alien requests in writing an earlier hear-
ing date. 

(2) CURRENT LISTS OF COUNSEL.—The øAttorney General¿ 

Immigration Courts shall provide for lists (updated not less 
often than quarterly) of persons who have indicated their avail-
ability to represent pro bono aliens in proceedings under sec-
tion 240. Such lists shall be provided under subsection (a)(1)(E) 
and otherwise made generally available. 

(3) RULE OF CONSTRUCTION.—Nothing in this subsection may 
be construed to prevent the øAttorney General¿ immigration 
judge from proceeding against an alien pursuant to section 240 
if the time period described in paragraph (1) has elapsed and 
the alien has failed to secure counsel. 

(c) SERVICE BY MAIL.—Service by mail under this section shall be 
sufficient if there is proof of attempted delivery to the last address 
provided by the alien in accordance with subsection (a)(1)(F). 

(d) PROMPT INITIATION OF REMOVAL.—(1) In the case of an alien 
who is convicted of an offense which makes the alien deportable, 
the øAttorney General¿ immigration judge shall begin any removal 
proceeding as expeditiously as possible after the date of the convic-
tion. 

(2) Nothing in this subsection shall be construed to create any 
substantive or procedural right or benefit that is legally enforceable 
by any party against the United States or its agencies or officers 
or any other person. 

(e) CERTIFICATION OF COMPLIANCE WITH RESTRICTIONS ON DIS-
CLOSURE.— 

(1) IN GENERAL.—In cases where an enforcement action lead-
ing to a removal proceeding was taken against an alien at any 
of the locations specified in paragraph (2), the Notice to Appear 
shall include a statement that the provisions of section 384 of 
the Illegal Immigration Reform and Immigrant Responsibility 
Act of 1996 (8 U.S.C. 1367) have been complied with. 

(2) LOCATIONS.—The locations specified in this paragraph 
are as follows: 

(A) At a domestic violence shelter, a rape crisis center, 
supervised visitation center, family justice center, a victim 
services, or victim services provider, or a community-based 
organization. 

(B) At a courthouse (or in connection with that appear-
ance of the alien at a courthouse) if the alien is appearing 
in connection with a protection order case, child custody 
case, or other civil or criminal case relating to domestic vi-
olence, sexual assault, trafficking, or stalking in which the 
alien has been battered or subject to extreme cruelty or if 
the alien is described in subparagraph (T) or (U) of section 
101(a)(15). 

REMOVAL PROCEEDINGS 

SEC. 240. (a) PROCEEDING.— 
(1) IN GENERAL.—An immigration judge shall conduct pro-

ceedings for deciding the inadmissibility or deportability of an 
alien. 

(2) CHARGES.—An alien placed in proceedings under this sec-
tion may be charged with any applicable ground of inadmis-
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sibility under section 212(a) or any applicable ground of deport-
ability under section 237(a). 

(3) EXCLUSIVE PROCEDURES.—Unless otherwise specified in 
this Act, a proceeding under this section shall be the sole and 
exclusive procedure for determining whether an alien may be 
admitted to the United States or, if the alien has been so ad-
mitted, removed from the United States. Nothing in this sec-
tion shall affect proceedings conducted pursuant to section 238. 

(b) CONDUCT OF PROCEEDING.— 
ø(1) AUTHORITY OF IMMIGRATION JUDGE.—The immigration 

judge shall administer oaths, receive evidence, and interrogate, 
examine, and cross-examine the alien and any witnesses. The 
immigration judge may issue subpoenas for the attendance of 
witnesses and presentation of evidence. The immigration judge 
shall have authority (under regulations prescribed by the At-
torney General) to sanction by civil money penalty any action 
(or inaction) in contempt of the judge’s proper exercise of au-
thority under this Act. 

ø(2) FORM OF PROCEEDING.— 
ø(A) IN GENERAL.—The proceeding may take place— 

ø(i) in person, 
ø(ii) where agreed to by the parties, in the absence 

of the alien, 
ø(iii) through video conference, or 
ø(iv) subject to subparagraph (B), through telephone 

conference. 
ø(B) CONSENT REQUIRED IN CERTAIN CASES.—An evi-

dentiary hearing on the merits may only be conducted 
through a telephone conference with the consent of the 
alien involved after the alien has been advised of the right 
to proceed in person or through video conference.¿ 

(1) FORM OF PROCEEDING.—The proceeding may take place— 
(A) in person; or 
(B) through video conference, subject to rules promul-

gated under section 622(a)(5). 
ø(3)¿ (2) PRESENCE OF ALIEN.—If it is impracticable by rea-

son of an alien’s mental incompetency for the alien to be 
present at the proceeding, the øAttorney General¿ immigration 
judge shall prescribe safeguards to protect the rights and privi-
leges of the alien. 

ø(4)¿ (3) ALIENS RIGHTS IN PROCEEDING.—In proceedings 
under this sectionø, under regulations of the Attorney Gen-
eral¿— 

(A) the alien shall have the privilege of being 
representedø, at no expense to the Government, by counsel 
of the alien’s choosing who is authorized to practice in 
such proceedings¿ in accordance with section 623(a), 

(B) the alien shall have a reasonable opportunity to ex-
amine the evidence against the alien, to present evidence 
on the alien’s own behalf, and to cross-examine witnesses 
presented by the Government but these rights shall not 
entitle the alien to examine such national security infor-
mation as the Government may proffer in opposition to the 
alien’s admission to the United States or to an application 
by the alien for discretionary relief under this Act, and 
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(C) a complete record shall be kept of all testimony and 
evidence produced at the proceeding. 

ø(5)¿ (4) CONSEQUENCES OF FAILURE TO APPEAR.— 
(A) IN GENERAL.—Any alien who, after written notice re-

quired under paragraph (1) or (2) of section 239(a) has 
been provided to the alien or the alien’s counsel of record, 
does not attend a proceeding under this section, shall be 
ordered removed in absentia if the øService¿ Government 
establishes by clear, unequivocal, and convincing evidence 
that the written notice was so provided and that the alien 
is removable (as defined in subsection (e)(2)). øThe written 
notice by the Attorney General shall be considered suffi-
cient for purposes of this subparagraph if provided at the 
most recent address provided under section 239(a)(1)(F).¿ 

Written notice shall be considered sufficient for purposes of 
this subparagraph if provided at the most recent address 
provided under section 239(a)(1)(F). 

(B) NO NOTICE IF FAILURE TO PROVIDE ADDRESS INFORMA-
TION.—No written notice shall be required under subpara-
graph (A) if the alien has failed to provide the address re-
quired under section 239(a)(1)(F). 

(C) RESCISSION OF ORDER.—Such an order may be re-
scinded only— 

(i) upon a motion to reopen filed within 180 days 
after the date of the order of removal if the alien dem-
onstrates that the failure to appear was because of ex-
ceptional circumstances (as defined in subsection 
(e)(1)), or 

(ii) upon a motion to reopen filed at any time if the 
alien demonstrates that the alien did not receive no-
tice in accordance with paragraph (1) or (2) of section 
239(a) or the alien demonstrates that the alien was in 
Federal or State custody and the failure to appear was 
through no fault of the alien. 

The filing of the motion to reopen described in clause (i) 
or (ii) shall stay the removal of the alien pending disposi-
tion of the motion by the immigration judge. 

(D) EFFECT ON JUDICIAL REVIEW.—Any petition for re-
view under section 242 of an order entered in absentia 
under this paragraph shall (except in cases described in 
section 242(b)(5)) be confined to (i) the validity of the no-
tice provided to the alien, (ii) the reasons for the alien’s 
not attending the proceeding, and (iii) whether or not the 
alien is removable. 

(E) ADDITIONAL APPLICATION TO CERTAIN ALIENS IN CON-
TIGUOUS TERRITORY.—The preceding provisions of this 
paragraph shall apply to all aliens placed in proceedings 
under this section, including any alien who remains in a 
contiguous foreign territory pursuant to section 
235(b)(2)(C). 

ø(6) TREATMENT OF FRIVOLOUS BEHAVIOR.—The Attorney 
General shall, by regulation— 

ø(A) define in a proceeding before an immigration judge 
or before an appellate administrative body under this title, 
frivolous behavior for which attorneys may be sanctioned, 
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ø(B) specify the circumstances under which an adminis-
trative appeal of a decision or ruling will be considered 
frivolous and will be summarily dismissed, and 

ø(C) impose appropriate sanctions (which may include 
suspension and disbarment) in the case of frivolous behav-
ior.¿ 

Nothing in this paragraph shall be construed as limiting the au-
thority of the Attorney General to take actions with respect to in-
appropriate behavior. 

ø(7)¿ (5) LIMITATION ON DISCRETIONARY RELIEF FOR FAILURE 
TO APPEAR.—Any alien against whom a final order of removal 
is entered in absentia under this subsection and who, at the 
time of the notice described in paragraph (1) or (2) of section 
239(a), was provided oral notice, either in the alien’s native 
language or in another language the alien understands, of the 
time and place of the proceedings and of the consequences 
under this paragraph of failing, other than because of excep-
tional circumstances (as defined in subsection (e)(1)) to attend 
a proceeding under this section, shall not be eligible for relief 
under section 240A, 240B, 245, 248, or 249 for a period of 10 
years after the date of the entry of the final order of removal. 

(c) DECISION AND BURDEN OF PROOF.— 
(1) DECISION.— 

(A) IN GENERAL.—At the conclusion of the proceeding the 
immigration judge shall decide whether an alien is remov-
able from the United States. The determination of the im-
migration judge shall be based only on the evidence pro-
duced at the hearing. 

(B) CERTAIN MEDICAL DECISIONS.—If a medical officer or 
civil surgeon or board of medical officers has certified 
under section 232(b) that an alien has a disease, illness, or 
addiction which would make the alien inadmissible under 
paragraph (1) of section 212(a), the decision of the immi-
gration judge shall be based solely upon such certification. 

(2) BURDEN ON ALIEN.—In the proceeding the alien has the 
burden of establishing— 

(A) if the alien is an applicant for admission, that the 
alien is clearly and beyond doubt entitled to be admitted 
and is not inadmissible under section 212; or 

(B) by clear and convincing evidence, that the alien is 
lawfully present in the United States pursuant to a prior 
admission. 

In meeting the burden of proof under subparagraph (B), the 
alien shall have access to the alien’s visa or other entry docu-
ment, if any, and any other records and documents, not consid-
ered by the øAttorney General¿ Secretary of Homeland Secu-
rity to be confidential, pertaining to the alien’s admission or 
presence in the United States. 

(3) BURDEN ON øSERVICE¿ GOVERNMENT IN CASES OF DEPORT-
ABLE ALIENS.— 

(A) IN GENERAL.—In the proceeding the øService¿ Gov-
ernment has the burden of establishing by clear and con-
vincing evidence that, in the case of an alien who has been 
admitted to the United States, the alien is deportable. No 
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decision on deportability shall be valid unless it is based 
upon reasonable, substantial, and probative evidence. 

(B) PROOF OF CONVICTIONS.—In any proceeding under 
this Act, any of the following documents or records (or a 
certified copy of such an official document or record) shall 
constitute proof of a criminal conviction: 

(i) An official record of judgment and conviction. 
(ii) An official record of plea, verdict, and sentence. 
(iii) A docket entry from court records that indicates 

the existence of the conviction. 
(iv) Official minutes of a court proceeding or a tran-

script of a court hearing in which the court takes no-
tice of the existence of the conviction. 

(v) An abstract of a record of conviction prepared by 
the court in which the conviction was entered, or by 
a State official associated with the State’s repository of 
criminal justice records, that indicates the charge or 
section of law violated, the disposition of the case, the 
existence and date of conviction, and the sentence. 

(vi) Any document or record prepared by, or under 
the direction of, the court in which the conviction was 
entered that indicates the existence of a conviction. 

(vii) Any document or record attesting to the convic-
tion that is maintained by an official of a State or Fed-
eral penal institution, which is the basis for that insti-
tution’s authority to assume custody of the individual 
named in the record. 

(C) ELECTRONIC RECORDS.—In any proceeding under this 
Act, any record of conviction or abstract that has been sub-
mitted by electronic means to the øService¿ Government 
from a State or court shall be admissible as evidence to 
prove a criminal conviction if it is— 

(i) certified by a State official associated with the 
State’s repository of criminal justice records as an offi-
cial record from its repository or by a court official 
from the court in which the conviction was entered as 
an official record from its repository, and 

(ii) certified in writing by a øService¿ Government 
official as having been received electronically from the 
State’s record repository or the court’s record reposi-
tory. 

A certification under clause (i) may be by means of a com-
puter-generated signature and statement of authenticity. 

(4) APPLICATIONS FOR RELIEF FROM REMOVAL.— 
(A) IN GENERAL.—An alien applying for relief or protec-

tion from removal has the burden of proof to establish that 
the alien— 

(i) satisfies the applicable eligibility requirements; 
and 

(ii) with respect to any form of relief that is granted 
in the exercise of discretion, that the alien merits a fa-
vorable exercise of discretion. 

(B) SUSTAINING BURDEN.—The applicant must comply 
with the applicable requirements to submit information or 
documentation in support of the applicant’s application for 

VerDate Sep 11 2014 21:33 Jan 12, 2023 Jkt 039006 PO 00000 Frm 00072 Fmt 6659 Sfmt 6601 E:\HR\OC\HR649P1.XXX HR649P1kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 R
E

P
O

R
T

S



73 

relief or protection as provided by law or by regulation or 
in the instructions for the application form. In evaluating 
the testimony of the applicant or other witness in support 
of the application, the immigration judge will determine 
whether or not the testimony is credible, is persuasive, and 
refers to specific facts sufficient to demonstrate that the 
applicant has satisfied the applicant’s burden of proof. In 
determining whether the applicant has met such burden, 
the immigration judge shall weigh the credible testimony 
along with other evidence of record. Where the immigra-
tion judge determines that the applicant should provide 
evidence which corroborates otherwise credible testimony, 
such evidence must be provided unless the applicant dem-
onstrates that the applicant does not have the evidence 
and cannot reasonably obtain the evidence. 

(C) CREDIBILITY DETERMINATION.—Considering the total-
ity of the circumstances, and all relevant factors, the im-
migration judge may base a credibility determination on 
the demeanor, candor, or responsiveness of the applicant 
or witness, the inherent plausibility of the applicant’s or 
witness’s account, the consistency between the applicant’s 
or witness’s written and oral statements (whenever made 
and whether or not under oath, and considering the cir-
cumstances under which the statements were made), the 
internal consistency of each such statement, the consist-
ency of such statements with other evidence of record (in-
cluding the reports of the Department of State on country 
conditions), and any inaccuracies or falsehoods in such 
statements, without regard to whether an inconsistency, 
inaccuracy, or falsehood goes to the heart of the applicant’s 
claim, or any other relevant factor. There is no presump-
tion of credibility, however, if no adverse credibility deter-
mination is explicitly made, the applicant or witness shall 
have a rebuttable presumption of credibility on appeal. 

(5) NOTICE.—If the immigration judge decides that the alien 
is removable and orders the alien to be removed, the judge 
shall inform the alien of the right to appeal that decision and 
of the consequences for failure to depart under the order of re-
moval, including civil and criminal penalties. 

(6) MOTIONS TO RECONSIDER.— 
(A) IN GENERAL.—The alien may file one motion to re-

consider a decision that the alien is removable from the 
United States. 

(B) DEADLINE.—The motion must be filed within 30 days 
of the date of entry of a final administrative order of re-
moval. 

(C) CONTENTS.—The motion shall specify the errors of 
law or fact in the previous order and shall be supported by 
pertinent authority. 

(7) MOTIONS TO REOPEN.— 
(A) IN GENERAL.—An alien may file one motion to reopen 

proceedings under this section, except that this limitation 
shall not apply so as to prevent the filing of one motion to 
reopen described in subparagraph (C)(iv). 
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(B) CONTENTS.—The motion to reopen shall state the 
new facts that will be proven at a hearing to be held if the 
motion is granted, and shall be supported by affidavits or 
other evidentiary material. 

(C) DEADLINE.— 
(i) IN GENERAL.—Except as provided in this subpara-

graph, the motion to reopen shall be filed within 90 
days of the date of entry of a final administrative 
order of removal. 

(ii) ASYLUM.—There is no time limit on the filing of 
a motion to reopen if the basis of the motion is to 
apply for relief under sections 208 or 241(b)(3) and is 
based on changed country conditions arising in the 
country of nationality or the country to which removal 
has been ordered, if such evidence is material and was 
not available and would not have been discovered or 
presented at the previous proceeding. 

(iii) FAILURE TO APPEAR.—The filing of a motion to 
reopen an order entered pursuant to subsection (b)(5) 
is subject to the deadline specified in subparagraph 
(C) of such subsection. 

(iv) SPECIAL RULE FOR BATTERED SPOUSES, CHIL-
DREN, AND PARENTS.—Any limitation under this sec-
tion on the deadlines for filing such motions shall not 
apply— 

(I) if the basis for the motion is to apply for re-
lief under clause (iii) or (iv) of section 204(a)(1)(A), 
clause (ii) or (iii) of section 204(a)(1)(B), or 
240A(b)(2); 

(II) if the motion is accompanied by a cancella-
tion of removal application to be filed with the 
øAttorney General¿ immigration judge or by a 
copy of the self-petition that has been or will be 
filed with the øImmigration and Naturalization 
Service¿ Secretary of Homeland Security upon the 
granting of the motion to reopen; 

(III) if the motion to reopen is filed within 1 
year of the entry of the final order of removal, ex-
cept that the øAttorney General¿ immigration 
judge may, in the øAttorney General’s¿ immigra-
tion judge’s discretion, waive this time limitation 
in the case of an alien who demonstrates extraor-
dinary circumstances or extreme hardship to the 
alien’s child; and 

(IV) if the alien is physically present in the 
United States at the time of filing the motion. 

The filing of a motion to reopen under this clause shall 
only stay the removal of a qualified alien (as defined in 
section 431(c)(1)(B) of the Personal Responsibility and 
Work Opportunity Reconciliation Act of 1996 (8 U.S.C. 
1641(c)(1)(B)) pending the final disposition of the motion, 
including exhaustion of all appeals if the motion estab-
lishes that the alien is a qualified alien. 

(d) STIPULATED REMOVAL.—øThe Attorney General shall provide 
by regulation for the entry by an immigration judge of an order of 
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removal stipulated to by the alien (or the alien’s representative) 
and the Service.¿ An immigration judge may enter an order of re-
moval stipulated to by the alien (or the alien’s representative) and 
the Government. A stipulated order shall constitute a conclusive de-
termination of the alien’s removability from the United States. 

(e) DEFINITIONS.—In this section and section 240A: 
(1) EXCEPTIONAL CIRCUMSTANCES.—The term ‘‘exceptional 

circumstances’’ refers to exceptional circumstances (such as 
battery or extreme cruelty to the alien or any child or parent 
of the alien, serious illness of the alien, or serious illness or 
death of the spouse, child, or parent of the alien, but not in-
cluding less compelling circumstances) beyond the control of 
the alien. 

(2) REMOVABLE.—The term ‘‘removable’’ means— 
(A) in the case of an alien not admitted to the United 

States, that the alien is inadmissible under section 212, or 
(B) in the case of an alien admitted to the United States, 

that the alien is deportable under section 237. 

* * * * * * * 

JUDICIAL REVIEW OF ORDERS OF REMOVAL 

SEC. 242. (a) APPLICABLE PROVISIONS.— 
(1) GENERAL ORDERS OF REMOVAL.—Judicial review of a final 

order of removal (other than an order of removal without a 
hearing pursuant to section 235(b)(1)) is governed only by 
chapter 158 of title 28 of the United States Code, except as 
provided in subsection (b) and except that the court may not 
order the taking of additional evidence under section 2347(c) of 
such title. 

(2) MATTERS NOT SUBJECT TO JUDICIAL REVIEW.— 
(A) REVIEW RELATING TO SECTION 235(b)(1).—Notwith-

standing any other provision of law (statutory or nonstatu-
tory), including section 2241 of title 28, United States 
Code, or any other habeas corpus provision, and sections 
1361 and 1651 of such title, no court shall have jurisdic-
tion to review— 

(i) except as provided in subsection (e), any indi-
vidual determination or to entertain any other cause 
or claim arising from or relating to the implementa-
tion or operation of an order of removal pursuant to 
section 235(b)(1), 

(ii) except as provided in subsection (e), a decision 
by the øAttorney General¿ Secretary of Homeland Se-
curity to invoke the provisions of such section, 

(iii) the application of such section to individual 
aliens, including the determination made under sec-
tion 235(b)(1)(B), or 

(iv) except as provided in subsection (e), procedures 
and policies adopted by the øAttorney General¿ Sec-
retary of Homeland Security to implement the provi-
sions of section 235(b)(1). 

(B) DENIALS OF DISCRETIONARY RELIEF.—Notwith-
standing any other provision of law (statutory or nonstatu-
tory), including section 2241 of title 28, United States 
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Code, or any other habeas corpus provision, and sections 
1361 and 1651 of such title, and except as provided in sub-
paragraph (D), and regardless of whether the judgment, 
decision, or action is made in removal proceedings, no 
court shall have jurisdiction to review— 

(i) any judgment regarding the granting of relief 
under section 212(h), 212(i), 240A, 240B, or 245, or 

(ii) any other decision or action of the øAttorney 
General¿ the appellate division of the Immigration 
Courts or the Secretary of Homeland Security the au-
thority for which is specified under this title to be in 
the discretion of the øAttorney General¿ the appellate 
division of the Immigration Courts or the Secretary of 
Homeland Security, other than the granting of relief 
under section 208(a). 

(C) ORDERS AGAINST CRIMINAL ALIENS.—Notwithstanding 
any other provision of law (statutory or nonstatutory), in-
cluding section 2241 of title 28, United States Code, or any 
other habeas corpus provision, and sections 1361 and 1651 
of such title, and except as provided in subparagraph (D), 
no court shall have jurisdiction to review any final order 
of removal against an alien who is removable by reason of 
having committed a criminal offense covered in section 
212(a)(2) or 237(a)(2)(A)(iii), (B), (C), or (D), or any offense 
covered by section 237(a)(2)(A)(ii) for which both predicate 
offenses are, without regard to their date of commission, 
otherwise covered by section 237(a)(2)(A)(i). 

(D) JUDICIAL REVIEW OF CERTAIN LEGAL CLAIMS.—Noth-
ing in subparagraph (B) or (C), or in any other provision 
of this Act (other than this section) which limits or elimi-
nates judicial review, shall be construed as precluding re-
view of constitutional claims or questions of law raised 
upon a petition for review filed with an appropriate court 
of appeals in accordance with this section. 

(3) TREATMENT OF CERTAIN DECISIONS.—No alien shall have 
a right to appeal from a decision of an immigration judge 
which is based solely on a certification described in section 
240(c)(1)(B). 

(4) CLAIMS UNDER THE UNITED NATIONS CONVENTION.—Not-
withstanding any other provision of law (statutory or nonstatu-
tory), including section 2241 of title 28, United States Code, or 
any other habeas corpus provision, and sections 1361 and 1651 
of such title, a petition for review filed with an appropriate 
court of appeals in accordance with this section shall be the 
sole and exclusive means for judicial review of any cause or 
claim under the United Nations Convention Against Torture 
and Other Forms of Cruel, Inhuman, or Degrading Treatment 
or Punishment, except as provided in subsection (e). 

(5) EXCLUSIVE MEANS OF REVIEW.—Notwithstanding any 
other provision of law (statutory or nonstatutory), including 
section 2241 of title 28, United States Code, or any other ha-
beas corpus provision, and sections 1361 and 1651 of such title, 
a petition for review filed with an appropriate court of appeals 
in accordance with this section shall be the sole and exclusive 
means for judicial review of an order of removal entered or 
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issued under any provision of this Act, except as provided in 
subsection (e). For purposes of this Act, in every provision that 
limits or eliminates judicial review or jurisdiction to review, 
the terms ‘‘judicial review’’ and ‘‘jurisdiction to review’’ include 
habeas corpus review pursuant to section 2241 of title 28, 
United States Code, or any other habeas corpus provision, sec-
tions 1361 and 1651 of such title, and review pursuant to any 
other provision of law (statutory or nonstatutory). 

(6) VENUE.—For purposes of judicial review under this sec-
tion and section 625(d), the venue of a proceeding before the 
court of appeals is in the judicial circuit in which— 

(A) an immigration trial judge of the Immigration Court 
issued the original underlying decision in the matter; or 

(B) the underlying administrative action reviewed by the 
appellate division of the Court occurred. 

(b) REQUIREMENTS FOR REVIEW OF ORDERS OF REMOVAL.—With 
respect to review of an order of removal under subsection (a)(1), the 
following requirements apply: 

(1) DEADLINE.—The petition for review must be filed not 
later than 30 days after the date of the final order of removal. 

(2) VENUE AND FORMS.—The petition for review shall be filed 
with the court of appeals for the judicial circuit in which the 
immigration trial judge completed the proceedings. The record 
and briefs do not have to be printed. The court of appeals shall 
review the proceeding on a typewritten record and on type-
written briefs. 

(3) SERVICE.— 
(A) IN GENERAL.—The respondent is the øAttorney Gen-

eral¿ United States. øThe petition shall be served on the 
Attorney General and on the officer or employee of the 
Service in charge of the Service district in which the final 
order of removal under section 240 was entered.¿ The peti-
tion shall be served on the Attorney General and on the of-
ficer or employee of the Department of Homeland Security 
in charge of the district in which the final order of removal 
under section 240 was entered. 

(B) STAY OF ORDER.—Service of the petition on the offi-
cer or employee does not stay the removal of an alien 
pending the court’s decision on the petition, unless the 
court orders otherwise. 

(C) ALIEN’S BRIEF.—The alien shall serve and file a brief 
in connection with a petition for judicial review not later 
than 40 days after the date on which the administrative 
record is available, and may serve and file a reply brief not 
later than 14 days after service of the brief of the Attorney 
General, and the court may not extend these deadlines ex-
cept upon motion for good cause shown. If an alien fails to 
file a brief within the time provided in this paragraph, the 
court shall dismiss the appeal unless a manifest injustice 
would result. 

(4) SCOPE AND STANDARD FOR REVIEW.—Except as provided 
in paragraph (5)(B)— 

(A) the court of appeals shall decide the petition only on 
the administrative record on which the order of removal is 
based, 
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(B) the administrative findings of fact are conclusive un-
less any reasonable adjudicator would be compelled to con-
clude to the contrary, 

(C) a decision that an alien is not eligible for admission 
to the United States is conclusive unless manifestly con-
trary to law, and 

(D) the øAttorney General’s¿ immigration judge’s discre-
tionary judgment whether to grant relief under section 
208(a) shall be conclusive unless manifestly contrary to the 
law and an abuse of discretion. 

No court shall reverse a determination made by a trier of fact 
with respect to the availability of corroborating evidence, as de-
scribed in section 208(b)(1)(B), 240(c)(4)(B), or 241(b)(3)(C), un-
less the court finds, pursuant to section 242(b)(4)(B), that a 
reasonable trier of fact is compelled to conclude that such cor-
roborating evidence is unavailable. 

(5) TREATMENT OF NATIONALITY CLAIMS.— 
(A) COURT DETERMINATION IF NO ISSUE OF FACT.—If the 

petitioner claims to be a national of the United States and 
the court of appeals finds from the pleadings and affidavits 
that no genuine issue of material fact about the peti-
tioner’s nationality is presented, the court shall decide the 
nationality claim. 

(B) TRANSFER IF ISSUE OF FACT.—If the petitioner claims 
to be a national of the United States and the court of ap-
peals finds that a genuine issue of material fact about the 
petitioner’s nationality is presented, the court shall trans-
fer the proceeding to the district court of the United States 
for the judicial district in which the petitioner resides for 
a new hearing on the nationality claim and a decision on 
that claim as if an action had been brought in the district 
court under section 2201 of title 28, United States Code. 

(C) LIMITATION ON DETERMINATION.—The petitioner may 
have such nationality claim decided only as provided in 
this paragraph. 

(6) CONSOLIDATION WITH REVIEW OF MOTIONS TO REOPEN OR 
RECONSIDER.—When a petitioner seeks review of an order 
under this section, any review sought of a motion to reopen or 
reconsider the order shall be consolidated with the review of 
the order. 

(7) CHALLENGE TO VALIDITY OF ORDERS IN CERTAIN CRIMINAL 
PROCEEDINGS.— 

(A) IN GENERAL.—If the validity of an order of removal 
has not been judicially decided, a defendant in a criminal 
proceeding charged with violating section 243(a) may chal-
lenge the validity of the order in the criminal proceeding 
only by filing a separate motion before trial. The district 
court, without a jury, shall decide the motion before trial. 

(B) CLAIMS OF UNITED STATES NATIONALITY.—If the de-
fendant claims in the motion to be a national of the United 
States and the district court finds that— 

(i) no genuine issue of material fact about the de-
fendant’s nationality is presented, the court shall de-
cide the motion only on the administrative record on 
which the removal order is based and the administra-
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tive findings of fact are conclusive if supported by rea-
sonable, substantial, and probative evidence on the 
record considered as a whole; or 

(ii) a genuine issue of material fact about the de-
fendant’s nationality is presented, the court shall hold 
a new hearing on the nationality claim and decide that 
claim as if an action had been brought under section 
2201 of title 28, United States Code. 

The defendant may have such nationality claim decided 
only as provided in this subparagraph. 

(C) CONSEQUENCE OF INVALIDATION.—If the district 
court rules that the removal order is invalid, the court 
shall dismiss the indictment for violation of section 243(a). 
The United States Government may appeal the dismissal 
to the court of appeals for the appropriate circuit within 30 
days after the date of the dismissal. 

(D) LIMITATION ON FILING PETITIONS FOR REVIEW.—The 
defendant in a criminal proceeding under section 243(a) 
may not file a petition for review under subsection (a) dur-
ing the criminal proceeding. 

(8) CONSTRUCTION.—This subsection— 
(A) does not prevent the øAttorney General¿ Secretary of 

Homeland Security, after a final order of removal has been 
issued, from detaining the alien under section 241(a); 

(B) does not relieve the alien from complying with sec-
tion 241(a)(4) and section 243(g); and 

(C) does not require the øAttorney General¿ Secretary of 
Homeland Security to defer removal of the alien. 

(9) CONSOLIDATION OF QUESTIONS FOR JUDICIAL REVIEW.—Ju-
dicial review of all questions of law and fact, including inter-
pretation and application of constitutional and statutory provi-
sions, arising from any action taken or proceeding brought to 
remove an alien from the United States under this title shall 
be available only in judicial review of a final order under this 
section. Except as otherwise provided in this section, no court 
shall have jurisdiction, by habeas corpus under section 2241 of 
title 28, United States Code, or any other habeas corpus provi-
sion, by section 1361 or 1651 of such title, or by any other pro-
vision of law (statutory or nonstatutory), to review such an 
order or such questions of law or fact. 

(c) REQUIREMENTS FOR PETITION.—A petition for review or for ha-
beas corpus of an order of removal— 

(1) shall attach a copy of such order, and 
(2) shall state whether a court has upheld the validity of the 

order, and, if so, shall state the name of the court, the date of 
the court’s ruling, and the kind of proceeding. 

(d) REVIEW OF FINAL ORDERS.—A court may review a final order 
of removal only if— 

(1) the alien has exhausted all administrative remedies 
available to the alien as of right, and 

(2) another court has not decided the validity of the order, 
unless the reviewing court finds that the petition presents 
grounds that could not have been presented in the prior judi-
cial proceeding or that the remedy provided by the prior pro-
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ceeding was inadequate or ineffective to test the validity of the 
order. 

(e) JUDICIAL REVIEW OF ORDERS UNDER SECTION 235(b)(1).— 
(1) LIMITATIONS ON RELIEF.—Without regard to the nature of 

the action or claim and without regard to the identity of the 
party or parties bringing the action, no court may— 

(A) enter declaratory, injunctive, or other equitable relief 
in any action pertaining to an order to exclude an alien in 
accordance with section 235(b)(1) except as specifically au-
thorized in a subsequent paragraph of this subsection, or 

(B) certify a class under Rule 23 of the Federal Rules of 
Civil Procedure in any action for which judicial review is 
authorized under a subsequent paragraph of this sub-
section. 

(2) HABEAS CORPUS PROCEEDINGS.—Judicial review of any 
determination made under section 235(b)(1) is available in ha-
beas corpus proceedings, but shall be limited to determinations 
of— 

(A) whether the petitioner is an alien, 
(B) whether the petitioner was ordered removed under 

such section, and 
(C) whether the petitioner can prove by a preponderance 

of the evidence that the petitioner is an alien lawfully ad-
mitted for permanent residence, has been admitted as a 
refugee under section 207, or has been granted asylum 
under section 208, such status not having been termi-
nated, and is entitled to such further inquiry øas pre-
scribed by the Attorney General¿ pursuant to section 
235(b)(1)(C). 

(3) CHALLENGES ON VALIDITY OF THE SYSTEM.— 
(A) IN GENERAL.—Judicial review of determinations 

under section 235(b) and its implementation is available in 
an action instituted in the United States District Court for 
the District of Columbia, but shall be limited to determina-
tions of— 

(i) whether such section, or any regulation issued to 
implement such section, is constitutional; or 

(ii) whether such a regulation, or a written policy di-
rective, written policy guideline, or written procedure 
issued by or under the authority of the øAttorney Gen-
eral¿ Secretary of Homeland Security to implement 
such section, is not consistent with applicable provi-
sions of this title or is otherwise in violation of law. 

(B) DEADLINES FOR BRINGING ACTIONS.—Any action insti-
tuted under this paragraph must be filed no later than 60 
days after the date the challenged section, regulation, di-
rective, guideline, or procedure described in clause (i) or 
(ii) of subparagraph (A) is first implemented. 

(C) NOTICE OF APPEAL.—A notice of appeal of an order 
issued by the District Court under this paragraph may be 
filed not later than 30 days after the date of issuance of 
such order. 

(D) EXPEDITIOUS CONSIDERATION OF CASES.—It shall be 
the duty of the District Court, the Court of Appeals, and 
the Supreme Court of the United States to advance on the 
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docket and to expedite to the greatest possible extent the 
disposition of any case considered under this paragraph. 

(4) DECISION.—In any case where the court determines that 
the petitioner— 

(A) is an alien who was not ordered removed under sec-
tion 235(b)(1), or 

(B) has demonstrated by a preponderance of the evi-
dence that the alien is an alien lawfully admitted for per-
manent residence, has been admitted as a refugee under 
section 207, or has been granted asylum under section 208, 
the court may order no remedy or relief other than to re-
quire that the petitioner be provided a hearing in accord-
ance with section 240. Any alien who is provided a hearing 
under section 240 pursuant to this paragraph may there-
after obtain judicial review of any resulting final order of 
removal pursuant to subsection (a)(1). 

(5) SCOPE OF INQUIRY.—In determining whether an alien has 
been ordered removed under section 235(b)(1), the court’s in-
quiry shall be limited to whether such an order in fact was 
issued and whether it relates to the petitioner. There shall be 
no review of whether the alien is actually inadmissible or enti-
tled to any relief from removal. 

(f) LIMIT ON INJUNCTIVE RELIEF.— 
(1) IN GENERAL.—Regardless of the nature of the action or 

claim or of the identity of the party or parties bringing the ac-
tion, no court (other than the Supreme Court) shall have juris-
diction or authority to enjoin or restrain the operation of the 
provisions of chapter 4 of title II, as amended by the Illegal 
Immigration Reform and Immigrant Responsibility Act of 1996, 
other than with respect to the application of such provisions to 
an individual alien against whom proceedings under such 
chapter have been initiated. 

(2) PARTICULAR CASES.—Notwithstanding any other provision 
of law, no court shall enjoin the removal of any alien pursuant 
to a final order under this section unless the alien shows by 
clear and convincing evidence that the entry or execution of 
such order is prohibited as a matter of law. 

(g) EXCLUSIVE JURISDICTION.—Except as provided in this section 
and notwithstanding any other provision of law (statutory or non-
statutory), including section 2241 of title 28, United States Code, 
or any other habeas corpus provision, and sections 1361 and 1651 
of such title, no court shall have jurisdiction to hear any cause or 
claim by or on behalf of any alien arising from the decision or ac-
tion by the øAttorney General¿ Secretary of Homeland Security to 
commence proceedings, adjudicate cases, or execute removal orders 
against any alien under this Act. 

* * * * * * * 

CHAPTER 5—ADJUSTMENT AND CHANGE OF STATUS 

* * * * * * * 

RESCISSION OF ADJUSTMENT OF STATUS 

SEC. 246. (a) If, at any time within five years after the status of 
a person has been otherwise adjusted under the provisions of sec-
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tion 245 or 249 of this Act or any other provision of law to that 
of an alien lawfully admitted for permanent residence, it shall ap-
pear to the satisfaction of the øAttorney General¿ Secretary of 
Homeland Security that the person was not in fact eligible for such 
adjustment of status, the øAttorney General¿ Secretary of Home-
land Security shall rescind the action taken granting an adjust-
ment of status to such person and cancelling removal in the case 
of such person if that occurred and the person shall thereupon be 
subject to all provisions of this Act to the same extent as if the ad-
justment of status had not been made. øNothing in this subsection 
shall require the Attorney General to rescind the alien’s status 
prior to commencement of procedures to remove the alien under 
section 240, and an order of removal issued by an immigration 
judge shall be sufficient to rescind the alien’s status.¿ Upon request 
of the individual whose status has been rescinded, the Secretary of 
Homeland Security shall refer such rescission to the United States 
Immigration Courts for review in accordance with section 
604(b)(1)(B). 

(b) Any person who has become a naturalized citizen of the 
United States upon the basis of a record of a lawful admission for 
permanent residence, created as a result of an adjustment of status 
for which such person was not in fact eligible, and which is subse-
quently rescinded under subsection (a) of this section, shall be sub-
ject to the provisions of section 340 of this Act as a person whose 
naturalization was procured by concealment of a material fact or 
by willful misrepresentation. 

* * * * * * * 

TITLE VI—UNITED STATES 
IMMIGRATION COURTS 

Subtitle A—Organization and Jurisdiction 

SEC. 601. ESTABLISHMENT AND STRUCTURE. 
(a) ESTABLISHMENT.— 

(1) IN GENERAL.—There is established, under article I of the 
Constitution of the United States, a system of courts of record 
to be known as the United States Immigration Courts (referred 
to in this Act as the ‘‘Immigration Courts’’). Each such court of 
record may be referred to as an ‘‘immigration court’’. The Immi-
gration Courts is not an agency of, and shall be independent of, 
the executive branch of the Government. 

(2) DIVISIONS.—The Immigration Courts shall consist of an 
appellate division, a trial division, and an administrative divi-
sion. 

(3) COURT OFFICES.—The principal office of the Immigration 
Courts shall be in the Washington, DC, metropolitan area, but 
any immigration court may sit at any place within the United 
States. 

(4) COURT SEAL.—The Immigration Courts shall have a seal 
which shall be judicially noticed. 

(b) APPELLATE DIVISION.— 
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(1) IN GENERAL.—The appellate division of the Immigration 
Courts shall be composed of 21 immigration appeals judges, one 
of whom shall serve as chief judge, in accordance with para-
graph (3). 

(2) APPOINTMENT OF IMMIGRATION APPEALS JUDGES.— 
(A) IN GENERAL.—Each immigration appeals judge shall 

be appointed by the President, by and with the advice and 
consent of the Senate, consistent with the requirements de-
scribed in section 602. 

(B) TERM OF OFFICE.—Each immigration appeals judge 
shall be appointed for a term of 15 years and may be re-
appointed for additional 15-year terms. An immigration 
appeals judge who is not reappointed for an additional 
term may continue to serve after the expiration of the prior 
term until the earlier of— 

(i) the date that a successor is appointed; or 
(ii) the date that is 1 year after the expiration of the 

prior term. 
(C) SPECIAL RULE.—If an immigration appeals judge 

does not serve the entirety of an appointed term, the result-
ing vacancy shall be filled by a successor appointed for the 
remainder of the term in accordance with this paragraph. 
At the conclusion of the term, such successor may be re-
appointed in accordance with subparagraph (B). 

(3) CHIEF JUDGE.— 
(A) DESIGNATION.— 

(i) IN GENERAL.—The chief judge shall be the immi-
gration appeals judge who is most senior in appoint-
ment among the immigration appeals judges who, at 
that time of appointment to the appellate division— 

(I) have served for 1 or more years; 
(II) have at least 5 years remaining in their term 

of office as an immigration appeals judge; and 
(III) have not previously served as chief judge. 

(ii) ACTING CHIEF JUDGE.—If no immigration ap-
peals judge in regular active service satisfies all of the 
requirements in clause (i), the immigration appeals 
judge who is most senior in commission and who has 
not previously served as chief judge shall serve as act-
ing chief judge until an immigration appeals judge be-
comes eligible under such clause. 

(iii) PRECEDENCE.—Immigration appeals judges who 
have the same seniority in commission shall be eligible 
for service as chief judge according to seniority in age. 

(B) TERM OF OFFICE.— 
(i) IN GENERAL.—Except as provided in clause (ii), 

the chief judge shall serve a term that shall end on the 
earliest of— 

(I) the date that is 5 years after the date that 
term begins; 

(II) the date that the judge is removed from serv-
ice for cause in accordance with section 602(f); 

(III) the date that the judge leaves regular active 
service as an immigration appeals judge; and 
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(IV) the date that the judge provides written no-
tice to the other immigration appeals judges that 
such judge is resigning from service as chief judge. 

(ii) CONTINUATION OF SERVICE.—If, upon conclusion 
of the chief judge’s term of office described in clause 
(i)(I), no other immigration appeals judge is eligible to 
assume the role of chief judge as provided in subpara-
graph (A), the incumbent shall continue to serve as 
chief judge until another immigration appeals judge 
becomes eligible. 

(4) EN BANC EXERCISE OF APPELLATE DIVISION AUTHORITY IN 
NON-ADJUDICATIVE MATTERS.— 

(A) IN GENERAL.—The appellate division shall exercise 
only en banc its authority to— 

(i) appoint immigration trial judges to the trial divi-
sion; 

(ii) remove immigration trial judges in accordance 
with section 602(f); 

(iii) appoint a chief administrative officer to the ad-
ministrative division; 

(iv) promulgate rules and set policies and procedures 
of the Immigration Courts; and 

(v) address other non-adjudicative matters that re-
quire en banc consideration, as determined by the chief 
judge. 

(B) MAJORITY VOTE.—The appellate division shall exer-
cise its en banc authority as provided in subparagraph (A) 
by a majority vote, a quorum being present. 

(C) QUORUM.—For purposes of this paragraph, not less 
than three immigration appeals judges in regular active 
service or 2⁄3 of all immigration appeals judges in regular 
active service, whichever is greater, shall constitute a 
quorum. 

(c) TRIAL DIVISION.— 
(1) IN GENERAL.—The trial division of the Immigration 

Courts shall be composed of immigration trial courts, the num-
ber and geographical location of which shall be determined by 
the administrative council, in accordance with the procedures 
described in subsection (d)(3)(B). Each immigration trial court 
shall be overseen by a chief trial judge. 

(2) APPOINTMENT OF IMMIGRATION TRIAL JUDGES.— 
(A) IN GENERAL.—Except as provided in section 603, each 

immigration trial judge shall be appointed by the appellate 
division consistent with the requirements described in sec-
tion 602. 

(B) TERM OF OFFICE.—Each immigration trial judge 
shall be appointed for a term of 15 years and may be re-
appointed for additional 15-year terms. An immigration 
trial judge who is not reappointed for an additional term 
may continue to serve after the expiration of the prior term 
for not more than 1 year or until a successor is appointed, 
whichever occurs first. 

(3) CHIEF TRIAL JUDGES.— 
(A) DESIGNATION.—The chief judge shall designate one 

immigration trial judge to serve as the chief trial judge for 

VerDate Sep 11 2014 21:33 Jan 12, 2023 Jkt 039006 PO 00000 Frm 00084 Fmt 6659 Sfmt 6603 E:\HR\OC\HR649P1.XXX HR649P1kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 R
E

P
O

R
T

S



85 

each geographical area. If only one immigration trial judge 
presides over a geographical area, that judge shall be des-
ignated the chief trial judge. 

(B) TERM OF OFFICE.—Chief trial judges shall serve for 
an initial term of 5 years and may be reappointed for addi-
tional 5-year terms, or other periods of time that are less 
than 5 years as determined by the appellate division. 

(C) RESPONSIBILITIES.—In addition to fulfilling regular 
judicial duties, chief trial judges shall be responsible for— 

(i) overseeing the administrative operations of the 
trial division in the geographical area in which they 
are located; and 

(ii) fulfilling all other duties and responsibilities ar-
ticulated in this Act or delegated to the chief trial 
judges by the chief judge. 

(d) ADMINISTRATIVE DIVISION.— 
(1) IN GENERAL.—The administrative division of the Immi-

gration Courts shall consist of an administrative office and an 
administrative council. 

(2) ADMINISTRATIVE OFFICE.—The administrative office shall 
be managed by a chief administrative officer, who shall be re-
sponsible for— 

(A) implementing and administering operational rules, 
policies, and procedures of the Immigration Courts estab-
lished by the appellate division or the administrative coun-
cil; 

(B) assisting the administrative council in executing its 
responsibilities as described in paragraph (3); and 

(C) fulfilling all other administrative duties and respon-
sibilities articulated in this Act or delegated by the chief 
judge. 

(3) ADMINISTRATIVE COUNCIL.— 
(A) IN GENERAL.—The chief judge of the appellate divi-

sion shall summon annually the chief trial judge of each 
court of the trial division to a meeting at such time and 
place in the United States as the chief judge may designate. 
The chief judge shall preside at such meeting which shall 
be known as the administrative council of the Immigration 
Courts. Special sessions of the council may be called by the 
chief judge at such times and places as the chief judge may 
designate. If the chief trial judge of any court of the trial 
division is unable to attend, the chief judge may summon 
any other judge from such court. Every judge summoned 
shall attend and, unless excused by the chief judge, shall 
remain throughout the sessions of the council and advise as 
to the needs of that judge’s court and as to any matters in 
respect of which the administration of justice in the Immi-
gration Courts may be improved. 

(B) DETERMINATION OF NUMBER OF REQUIRED JUDGES 
AND GEOGRAPHICAL AREAS OF SERVICE.— 

(i) SURVEY.—Not later than 1 year after the applica-
tion date described in section 6 of the Real Courts, 
Rule of Law Act of 2022, and every 4 years thereafter, 
the administrative council shall conduct a survey, 
which shall include the solicitation of information and 
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recommendations from the public, to determine the 
number of immigration trial courts required to provide 
for the expeditious and effective administration of jus-
tice, as well as the geographical areas to be served by 
such courts. In conducting the survey, the administra-
tive council shall— 

(I) assess the continuing need for existing immi-
gration trial court positions and the need for addi-
tional positions in each geographical location; 

(II) evaluate local conditions in each geo-
graphical location, including the proximity to pop-
ulations to be served, the quality and availability 
of infrastructure to support transportation and 
communication, and the availability of legal serv-
ices for indigent and non-English speaking indi-
viduals; 

(III) consider proximity and access to judicial 
and Department of Homeland Security facilities; 
and 

(IV) consider the allocation of immigration trial 
courts and judges among existing geographical 
areas and whether the administration of justice 
would be better served by the presence of immigra-
tion trial courts and judges in new or different 
areas. 

(ii) PUBLICATION OF SURVEY RESULTS.—The adminis-
trative council shall publish the results of the survey 
described in subparagraph (A). 

(iii) NOTICE OF VACANCIES.—The administrative 
council shall publish notice of any immigration judge 
vacancies or new staff positions. 

(C) MERIT SELECTION PANEL.— 
(i) APPOINTMENT OF IMMIGRATION JUDGES.—The ad-

ministrative council shall establish a merit selection 
panel to assist in identifying and recommending indi-
viduals who are best qualified to serve as immigration 
judges, consistent with subsections (a), (b), and (c) of 
section 602. 

(ii) COMPOSITION.—The panel described in para-
graph (1) shall consist of qualified individuals with ex-
perience in a diverse range of settings, including aca-
demia, nongovernmental organizations, private immi-
gration practice, and government service. 

SEC. 602. IMMIGRATION APPEALS JUDGES AND TRIAL JUDGES. 
(a) QUALIFICATIONS OF IMMIGRATION JUDGES.—Each immigration 

judge shall— 
(1) be a member in good standing of the bar of a Federal 

court or the highest court of a State, or any combination there-
of, for not less than 10 years; 

(2) possess, and have a reputation for, integrity and good 
character; 

(3) possess and have demonstrated a commitment to equal 
justice under the law; 

(4) possess and have demonstrated outstanding legal ability 
and competence, as evidenced by substantial legal experience, 

VerDate Sep 11 2014 21:33 Jan 12, 2023 Jkt 039006 PO 00000 Frm 00086 Fmt 6659 Sfmt 6603 E:\HR\OC\HR649P1.XXX HR649P1kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 R
E

P
O

R
T

S



87 

ability to deal with complex legal problems, aptitude for legal 
scholarship and writing, and familiarity with courts and court 
processes; 

(5) exhibit demeanor, character, and personality that indicate 
a judicial temperament; and 

(6) be qualified to conduct fair and impartial hearings that 
are consistent with due process. 

(b) ADDITIONAL FACTORS FOR THE APPOINTMENT OF IMMIGRATION 
JUDGES.—In appointing immigration judges, the President and the 
appellate division shall ensure that— 

(1) qualified candidates are identified without regard to race, 
color, sex, religion, national origin, disability, age, or any other 
factor protected under Federal law; 

(2) to the extent practicable, the corps of immigration 
judges— 

(A) is comprised primarily of individuals with prior legal 
experience in immigration law; and 

(B) reflects a balance of individuals with prior legal expe-
rience in the public sector and private sector; and 

(3) candidates are selected without regard to political party 
affiliation or perceived political ideology. 

(c) PROHIBITED RELATIONSHIPS.—No individual may be appointed 
as an immigration trial judge if such individual is related by blood 
in the first-, second-, or third-degree, or by marriage to a immigra-
tion appeals judge in regular active service. 

(d) CONTINUING EDUCATION.—In addition to the training re-
quired under section 603(c) of the International Religious Freedom 
Act of 1998 (22 U.S.C. 6473(c)), all immigration judges shall be re-
quired to satisfy continuing education requirements, as determined 
by the administrative council. 

(e) SALARIES.— 
(1) IMMIGRATION APPEALS JUDGES.—Each immigration ap-

peals judge shall serve on a full-time basis and shall receive as 
compensation for such services, an annual salary that is equal 
to the salary of a judge of the district court of the United States 
as determined pursuant to section 135 of title 28, United States 
Code. 

(2) IMMIGRATION TRIAL JUDGES.—Each immigration trial 
judge shall serve on a full-time basis and shall receive as com-
pensation for such services, an annual salary that is equal to 
92 percent of the salary of a judge of the district court of the 
United States as determined pursuant to section 135 of title 28, 
United States Code. 

(3) PROHIBITION ON THE PRACTICE OF LAW.—No immigration 
judge may engage in the practice of law or any other practice, 
business, occupation, or employment that is inconsistent with 
the expeditious, proper, and impartial performance of such 
judge’s duties. 

(f) REMOVAL.— 
(1) IN GENERAL.—An immigration judge may be removed 

from office only on grounds of incapacity, misconduct, neglect 
of duty, or having engaged in the practice of law, and in ac-
cordance with the following: 

(A) An immigration appeals judge may be removed from 
office by the President. 
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(B) An immigration trial judge may be removed from of-
fice by the appellate division. 

(C) No immigration judge may be removed from office 
unless such judge is provided with notice of the allegations 
forming the basis for removal and an opportunity to appear 
in person at a hearing to rebut such allegations. 

(2) COMPLAINTS.— 
(A) IN GENERAL.—The appellate division shall promul-

gate rules, consistent with chapter 16 of title 28, United 
States Code, for receiving, investigating, and resolving com-
plaints regarding the conduct of immigration judges. In in-
vestigating and acting upon any such complaint, the appel-
late division shall have the powers granted to a judicial 
council under such chapter. 

(B) JUDICIAL CONFERENCE.—The provisions of sections 
354(b) through 360 of title 28, United States Code, regard-
ing referral or certification to, and petition for review in the 
Judicial Conference of the United States, and action there-
on, shall apply to the exercise of the powers of a judicial 
council by the appellate division. The grounds for removal 
specified in paragraph (1) shall provide the basis for a de-
termination to refer a complaint to the Judicial Conference, 
for further action by the Conference, and for certification 
and transmittal by the Conference of any complaint to the 
President. 

(g) RETIREMENT.— 
(1) Any immigration judge shall retire upon attaining the age 

of 80. 
(2) Any immigration judge who meets the age and service re-

quirements set forth in the following table may retire: 

The immigration judge has attained 
age 

And the years of service as an immi-
gration judge are at least: 

65 ........................................................................... 15
66 ........................................................................... 14
67 ........................................................................... 13
68 ........................................................................... 12
69 ........................................................................... 11
70 ........................................................................... 10. 

(3) Any immigration judge who is not reappointed following 
the expiration of the term of his office may retire upon the com-
pletion of such term, if— 

(A) he has served as an immigration judge for 15 years 
or more; and 

(B) not earlier than 9 months preceding the date of the 
expiration of the term of his office and not later than 6 
months preceding such date, he advised the President or 
the appellate division, as appropriate, in writing that he 
was willing to accept reappointment as an immigration 
judge. 

(4) Any immigration judge who becomes permanently dis-
abled from performing his duties shall retire. 

(h) RETIRED PAY.—Any individual who— 
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(1) retires under paragraph (1), (2), or (3) of subsection (g) 
and elects under subsection (i) to receive retired pay under this 
subsection shall receive retired pay during any period at a rate 
which bears the same ratio to the rate of the salary payable to 
an immigration judge during such period as the number of 
years he has served as immigration judge bears to 10; except 
that the rate of such retired pay shall not be more than the rate 
of such salary for such period; or 

(2) retires under paragraph (4) of subsection (b) and elects 
under subsection (i) to receive retired pay under this subsection 
shall receive retired pay during any period at a rate—(A) equal 
to the rate of the salary payable to an immigration judge dur-
ing such period if before he retired he had served as an immi-
gration judge not less than 10 years; or (B) one-half of the rate 
of the salary payable to an immigration judge during such pe-
riod if before he retired he had served as an immigration judge 
less than 10 years. 

Such retired pay shall begin to accrue on the day following the day 
on which his salary as immigration judge ceases to accrue, and 
shall continue to accrue during the remainder of his life. Retired 
pay under this subsection shall be paid in the same manner as the 
salary of an immigration judge. In computing the rate of the retired 
pay under paragraph (1) of this subsection for any individual who 
is entitled thereto, that portion of the aggregate number of years he 
has served as an immigration judge which is a fractional part of 
1 year shall be eliminated if it is less than 6 months, or shall be 
counted as a full year if it is 6 months or more. In computing the 
rate of the retired pay under paragraph (1) of this subsection for 
any individual who is entitled thereto, any period during which 
such individual performs services under subsection (c) on a substan-
tially full-time basis shall be treated as a period during which he 
has served as an immigration judge. 

(i) ELECTION TO RECEIVE RETIRED PAY.—Any immigration judge 
may elect to receive retired pay under subsection (h). Such an elec-
tion— 

(1) may be made only while an individual is an immigration 
judge (except that in the case of an individual who fails to be 
reappointed as immigration judge at the expiration of a term of 
office, it may be made at any time before the day after the day 
on which his successor takes office); 

(2) once made, shall be irrevocable; 
(3) in the case of any immigration judge other than the chief 

judge, shall be made by filing notice thereof in writing with the 
chief judge; and 

(4) in the case of the chief judge, shall be made by filing no-
tice thereof in writing with the Office of Personnel Management. 

The chief judge shall transmit to the Office of Personnel Manage-
ment a copy of each notice filed with him under this subsection. 

(j) RETIRED PAY AFFECTED IN CERTAIN CASES.—In the case of an 
individual for whom an election to receive retired pay under sub-
section (h) is in effect— 

(1) 1-YEAR FORFEITURE FOR FAILURE TO PERFORM JUDICIAL 
DUTIES.—If such individual during any calendar year fails to 
perform judicial duties required of him by section 603, such in-
dividual shall forfeit all rights to retired pay under subsection 
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(d) for the 1-year period which begins on the first day on which 
he so fails to perform such duties. 

(2) SUSPENSION OF RETIRED PAY DURING PERIOD OF COM-
PENSATED GOVERNMENT SERVICE.—If such individual accepts 
compensation for civil office or employment under the Govern-
ment of the United States (other than the performance of judi-
cial duties pursuant to section 603), such individual shall for-
feit all rights to retired pay under subsection (h) for the period 
for which such compensation is received. 

(3) FORFEITURES OF RETIRED PAY UNDER PARAGRAPH (1) NOT 
TO APPLY WHERE INDIVIDUAL ELECTS TO FREEZE AMOUNT OF RE-
TIRED PAY.— 

(A) IN GENERAL.—If any individual makes an election 
under this paragraph— 

(i) paragraph (1) and section 603 shall not apply to 
such individual beginning on the date such election 
takes effect, and 

(ii) the retired pay under subsection (h) payable to 
such individual for periods beginning on or after the 
date such election takes effect shall be equal to the re-
tired pay to which such individual would be entitled 
without regard to this clause at the time of such elec-
tion. 

(B) ELECTION.—An election under this paragraph— 
(i) may be made by an individual only if such indi-

vidual meets the age and service requirements for re-
tirement under paragraph (2) of subsection (g), 

(ii) may be made only during the period during 
which the individual may make an election to receive 
retired pay or while the individual is receiving retired 
pay, and 

(iii) shall be made in the same manner as the elec-
tion to receive retired pay. 

Such an election, once it takes effect, shall be irrevocable. 
(C) WHEN ELECTION TAKES EFFECT.—Any election under 

this paragraph shall take effect on the first day of the first 
month following the month in which the election is made. 

(k) COORDINATION WITH CIVIL SERVICE RETIREMENT.— 
(1) GENERAL RULE.—Except as otherwise provided in this 

subsection, the provisions of the civil service retirement laws 
(including the provisions relating to the deduction and with-
holding of amounts from basic pay, salary, and compensation) 
shall apply in respect of service as an immigration judge (to-
gether with other service as an officer or employee to whom 
such civil service retirement laws apply) as if this section had 
not been enacted. 

(2) EFFECT OF ELECTING RETIRED PAY.—In the case of any in-
dividual who has filed an election to receive retired pay under 
subsection (h)— 

(A) no annuity or other payment shall be payable to any 
person under the civil service retirement laws with respect 
to any service performed by such individual (whether per-
formed before or after such election is filed and whether 
performed as immigration judge or otherwise); 
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(B) no deduction for purposes of the Civil Service Retire-
ment and Disability Fund shall be made from retired pay 
payable to him under subsection (h) or from any other sal-
ary, pay, or compensation payable to him, for any period 
beginning after the day on which such election is filed; and 

(C) such individual shall be paid the lump-sum credit 
computed under section 8331(8) of title 5, United States 
Code, upon making application therefor with the Office of 
Personnel Management. 

(l) RETIREMENT FOR DISABILITY.— 
(1) Any immigration judge who becomes permanently dis-

abled from performing his duties shall certify to the President, 
or the appellate division, as applicable, his disability in writ-
ing. If the chief judge retires for disability, his retirement shall 
not take effect until concurred in by the President. 

(2) Whenever any immigration judge who becomes perma-
nently disabled from performing his duties does not retire or the 
appellate division, as applicable, and the President finds that 
such immigration judge is unable to discharge efficiently all the 
duties of his office by reason of permanent mental or physical 
disability and that the appointment of an additional immigra-
tion judge is necessary for the efficient dispatch of business, the 
President or the appellate division, as applicable, shall declare 
such immigration judge to be retired. 

(m) REVOCATION OF ELECTION TO RECEIVE RETIRED PAY.— 
(1) IN GENERAL.—Notwithstanding subsection (e)(2), an indi-

vidual who has filed an election to receive retired pay under 
subsection (h) may revoke such election at any time before the 
first day on which retired pay (or compensation under section 
603 in lieu of retired pay) would (but for such revocation) begin 
to accrue with respect to such individual. 

(2) MANNER OF REVOKING.—Any revocation under this sub-
section shall be made by filing a notice thereof in writing with 
the Civil Service Commission. The Civil Service Commission 
shall transmit to the chief judge a copy of each notice filed 
under this subsection. 

(3) EFFECT OF REVOCATION.—In the case of any revocation 
under this subsection— 

(A) for purposes of this section, the individual shall be 
treated as not having filed an election to receive retired pay 
under subsection (h), 

(B) no credit shall be allowed for any service as an immi-
gration judge unless with respect to such service either 
there has been deducted and withheld the amount required 
by the civil service retirement laws or there has been depos-
ited in the Civil Service Retirement and Disability Fund an 
amount equal to the amount so required, with interest, 

(C) the Immigration Courts shall deposit in the Civil 
Service Retirement and Disability Fund an amount equal 
to the additional amount it would have contributed to such 
Fund but for the election under subsection (i), and 

(D) if subparagraph (C) is complied with, service on the 
Immigration Courts shall be treated as service with respect 
to which deductions and contributions had been made dur-
ing the period of service. 
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(n) THRIFT SAVINGS PLAN.— 
(1) ELECTION TO CONTRIBUTE.— 

(A) IN GENERAL.—An immigration judge may elect to 
contribute to the Thrift Savings Fund established by sec-
tion 8437 of title 5, United States Code. 

(B) PERIOD OF ELECTION.—An election may be made 
under this paragraph only during a period provided under 
section 8432(b) of title 5, United States Code, for individ-
uals subject to chapter 84 of such title. 

(2) APPLICABILITY OF TITLE 5 PROVISIONS.—Except as other-
wise provided in this subsection, the provisions of subchapters 
III and VII of chapter 84 of title 5, United States Code, shall 
apply with respect to an immigration judge who makes an elec-
tion under paragraph (1). 

(3) SPECIAL RULES.— 
(A) AMOUNT CONTRIBUTED.—The amount contributed by 

an immigration judge to the Thrift Savings Fund in any 
pay period shall not exceed the maximum percentage of 
such immigration judge’s basic pay for such period as al-
lowable under section 8440f of title 5, United States Code. 
Basic pay does not include any retired pay paid pursuant 
to this section. 

(B) CONTRIBUTIONS FOR BENEFIT OF IMMIGRATION 
JUDGE.—No contributions may be made for the benefit of 
an immigration judge under section 8432(c) of title 5, 
United States Code. 

(C) APPLICABILITY OF SECTION 8433(b) OF TITLE 5 WHETH-
ER OR NOT IMMIGRATION JUDGE RETIRES.—Section 8433(b) 
of title 5, United States Code, applies with respect to an im-
migration judge who makes an election under paragraph 
(1) and who either— 

(i) retires under subsection (g), or 
(ii) ceases to serve as an immigration judge but does 

not retire under subsection (g). 
Retirement under subsection (b) is a separation from serv-
ice for purposes of subchapters III and VII of chapter 84 of 
that title. 

(D) APPLICABILITY OF SECTION 8351(b)(5) OF TITLE 5.— 
The provisions of section 8351(b)(5) of title 5, United States 
Code, shall apply with respect to an immigration judge 
who makes an election under paragraph (1). 

(E) EXCEPTION.—Notwithstanding subparagraph (C), if 
any immigration judge retires under this section, or resigns 
without having met the age and service requirements set 
forth under subsection (g)(2), and such immigration judge’s 
nonforfeitable account balance is less than an amount that 
the Executive Director of the Federal Retirement Thrift In-
vestment Board prescribes by regulation, the Executive Di-
rector shall pay the nonforfeitable account balance to the 
participant in a single payment. 

SEC. 603. TEMPORARY IMMIGRATION JUDGES AND COURT FACILITIES. 
(a) IN GENERAL.—Subject to subsection (c), if the administrative 

council determines, based on specific and credible facts, that the 
current resources of the Immigration Courts are insufficient for the 
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expeditious and effective administration of justice, the appellate di-
vision may exercise its authority en banc to— 

(1) appoint temporary immigration trial judges, which ap-
pointment shall be undertaken in a manner consistent with the 
requirements of section 602, to the extent practicable; 

(2) recall retired immigration trial or appeals judges, as de-
scribed in subsection (b); and 

(3) establish temporary court facilities in designated geo-
graphic areas. 

(b) RECALL OF RETIRED JUDGES.— 
(1) ELIGIBILITY.—A retired immigration judge may be re-

called for service if the judge provides to the clerk of the Immi-
gration Courts written notice that the judge is willing to be re-
called for service in accordance with the terms of this sub-
section. 

(2) AUTHORITY OF RECALLED JUDGES.—An immigration judge 
who is recalled to serve as an immigration appeals judge or im-
migration trial judge may exercise all of the judicial powers 
and duties of such judges in regular active service, except as 
specifically provided in this subtitle. Such judge shall not be 
counted for purposes of section 601(b)(1) or (c)(2). 

(3) COMPENSATION.—An immigration judge who is recalled 
for service shall be paid at the rate of pay in effect under section 
602(e) for the position at the time of such recall, less the 
amount of the judge’s retirement annuity, if any. 

(4) EFFECT ON CIVIL SERVICE RETIREMENT.—Except as pro-
vided in subsection (d), an immigration judge who is recalled 
for service who retired under chapter 83 or 84 of title 5, United 
States Code, shall be considered to be a reemployed annuitant 
under that chapter. Nothing in this subsection affects the right 
of an immigration judge who retired under chapter 83 or 84 of 
title 5, United States Code, to serve as a reemployed annuitant 
in accordance with the provisions of title 5, United States Code. 

(c) REPORTING REQUIREMENTS.— 
(1) INITIAL REPORT.—Prior to exercising the authority de-

scribed in subsection (a), the appellate division shall transmit 
a report to the Committee on the Judiciary of the House of Rep-
resentatives and the Committee on the Judiciary of the Senate 
detailing— 

(A) the specific and credible facts that led to the deter-
mination that additional court resources are required; 

(B) an assessment as to the number of temporary immi-
gration judges or court facilities that are required; and 

(C) an estimate as to how long the appellate division ex-
pects the immigration judges or court facilities described in 
subsection (a) to remain in place. 

(2) ADDITIONAL REPORTING.—Not later than 30 days after ex-
ercising the authority under subsection (a) and every 30 days 
thereafter, the appellate division shall report to the Committees 
named in paragraph (1) on the current status of the Immigra-
tion Courts and the continuing need for the temporary immi-
gration judges or court facilities. 

(3) REDUCTION IN RESOURCES AND TERMINATION.— 
(A) GRADUAL REDUCTION IN RESOURCES.—The appellate 

division shall, exercising its authority en banc in accord-
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ance with section 601(b)(4), terminate the appointment of 
individual temporary immigration judges and close indi-
vidual temporary court facilities as the appellate division, 
in consultation with the administrative council, determines 
they are no longer required. For purposes of this subpara-
graph, section 602(g) does not apply. 

(B) TERMINATION.—All temporary immigration judge ap-
pointments shall be rescinded and all temporary court fa-
cilities closed upon the earliest of— 

(i) the date that the appellate division determines, in 
consultation with the administrative council, that reg-
ular court resources are sufficient to resume normal 
court operations; 

(ii) the date that Congress directs that such actions 
be taken by concurrent resolution; or 

(iii) 210 days after the appellate division submits its 
initial report under paragraph (1)(A), unless Congress 
extends such 210-day period by law. 

SEC. 604. JURISDICTION. 
(a) APPELLATE DIVISION JURISDICTION.— 

(1) IN GENERAL.—The appellate division of the Immigration 
Courts shall have jurisdiction over— 

(A) appeals of immigration trial judge decisions, as de-
scribed in section 625(c); 

(B) appeals of decisions by the Secretary of Homeland Se-
curity on petitions filed under section 204 to classify an 
alien described in section 201(b)(2)(A)(i) or 203(a); and 

(C) original proceedings and appeals in disciplinary mat-
ters concerning attorneys and practitioners before the Im-
migration Courts. 

(2) SAVINGS CLAUSE.—In addition to the matters described in 
paragraph (1), the appellate division shall have jurisdiction to 
hear and decide all other matters over which the Board of Im-
migration Appeals had authority on the day before the applica-
tion date described in section 6(a) of the Real Courts, Rule of 
Law Act of 2022. 

(b) TRIAL DIVISION JURISDICTION.— 
(1) IN GENERAL.—The trial division of the Immigration 

Courts shall have original jurisdiction over— 
(A) removal proceedings as described in sections 238 and 

240; 
(B) review of rescissions of lawful permanent residence 

under section 246; 
(C) review of credible fear determinations under section 

235 and reasonable fear determinations for aliens subject to 
reinstated orders of removal under section 241; 

(D) review of applications for asylum referred by the Sec-
retary of Homeland Security where the applicant is barred 
from being placed in removal proceedings under section 
240, and referrals for protection under section 241(b)(3) or 
the United Nations Convention Against Torture where the 
individual is not in removal proceedings and is barred 
from asylum under this Act; 
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(E) determinations relating to bond, custody, or the de-
tention of any alien in the custody of the Department of 
Homeland Security; 

(F) determinations as to whether administrative actions 
arising from applications or petitions filed by or on behalf 
of the alien and that are pending during the course of the 
alien’s removal proceedings under section 240 have been 
unlawfully withheld or unreasonably delayed; and 

(G) disciplinary matters concerning attorneys and practi-
tioners before the Immigration Courts. 

(2) SAVINGS CLAUSE.—In addition to the matters described in 
paragraph (1), the trial division shall have jurisdiction to hear 
and decide all other matters over which immigration judges 
had authority on the day before the application date described 
in section 6(a) of the Real Courts, Rule of Law Act of 2022. 

Subtitle B—Procedure and Appellate 
Review 

SEC. 621. PROCEEDINGS. 
(a) TRIAL DIVISION PROCEEDINGS.— 

(1) IN GENERAL.—Except as provided in section 604(a), all 
proceedings before the Immigration Courts shall originate in 
the trial division. Proceedings before the trial division shall be 
heard and decided by a single immigration trial judge, with 
matters assigned to such judges in a manner determined by the 
appellate division. 

(2) AUTHORITY OF TRIAL DIVISION.—In presiding over matters 
before the trial division, immigration trial judges may— 

(A) record and receive evidence, administer oaths, exam-
ine and cross-examine witnesses, set deadlines, and render 
findings of fact and conclusions of law; 

(B) render decisions on respondents’ prima facie and dis-
cretionary eligibility for relief from removal; and 

(C) order and take depositions, issue subpoenas requiring 
the attendance and testimony of witnesses and the produc-
tion of documents or other evidence, and order responses to 
written interrogatories. 

(b) APPELLATE DIVISION PROCEEDINGS.— 
(1) IN GENERAL.—Except as provided by rules established by 

the appellate division, proceedings before the appellate division 
shall be heard and decided by immigration appeals judges sit-
ting in panels of three such judges or en banc, and decisions 
shall be made by majority vote. Any decision of a panel may be 
reconsidered by the court sitting en banc. 

(2) PRECEDENCE IN APPELLATE DIVISION.—The chief judge of 
the Immigration Courts shall have precedence and preside at 
any session of the appellate division that such judge attends. 
Other immigration appeals judges shall have precedence and 
preside in the appellate division according to the seniority of 
their original commissions and, for judges whose commissions 
bear the same date, according to seniority in age. 

(c) CONTEMPT AUTHORITY.— 
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(1) IN GENERAL.—Immigration judges shall have the author-
ity, to sanction by civil money penalty, any individual whose ac-
tion or inaction obstructs the administration of justice or is oth-
erwise in contempt of the lawful authority of such judge or the 
Immigration Courts. 

(2) NOTICE.—No individual may be sanctioned for contempt 
under paragraph (1) without first receiving notice of the charges 
and an opportunity to rebut such charges. 

(d) ASSISTANCE TO THE COURT.—The Immigration Courts shall 
have such assistance in carrying out its lawful writ, process, order, 
rule, decree, or command, including nationwide service of a sub-
poena, as is available to a court of the United States, as that term 
is defined in section 451 of title 28, United States Code. The United 
States marshal for a district in which the immigration trial judge 
is sitting shall, if requested by the presiding judge, attend any court 
proceeding in that district, and may otherwise provide, when re-
quested by the chief trial judge of that immigration trial court, for 
the security of the immigration trial court, including the personal 
protection of judges, court officers, witnesses, and other threatened 
persons in the interests of justice, where criminal intimidation im-
pedes on the functioning of the judicial process or any other official 
proceeding. The United States Marshals Service retains final au-
thority regarding security requirements for the Immigration Courts. 

(e) OPINIONS AND ORDERS.— 
(1) IN GENERAL.—Opinions and orders shall be issued in ac-

cordance with rules promulgated by the appellate division, ex-
cept that decisions on the merits of an application or request for 
relief from removal rendered by the trial division or the appel-
late division shall, to the greatest extent practicable, be issued 
in the form of a written opinion and shall include an analysis 
of the facts of the case and the legal reasoning for the decision. 

(2) PRECEDENTS.—Unless subsequently modified or reversed 
by the appellate division, the court of appeals for the respective 
judicial circuit, or the Supreme Court, precedent decisions of 
the appellate division shall be binding on all immigration 
judges and all officers and employees of executive agencies (as 
defined in section 105 of title 5, United States Code) with pow-
ers, functions, and duties under this Act and other laws relat-
ing to the immigration and naturalization of aliens. 

(f) RECUSAL OF JUDGES.—Section 455 of title 28, United States 
Code, shall apply to all immigration judges and proceedings of the 
Immigration Courts. 
SEC. 622. IMMIGRATION COURTS RULES OF PRACTICE AND PROCE-

DURE. 
(a) IN GENERAL.—Exercising its en banc authority, the appellate 

division shall promulgate rules of practice and procedure before the 
trial division and the appellate division, including— 

(1) rules governing the representation of parties, which 
shall— 

(A) provide for the admission of qualified attorneys to 
practice before the Immigration Courts and, as appropriate, 
for the admission of qualified non-attorney representatives; 

(B) prescribe standards of practice and professional con-
duct, which shall apply to all attorneys and practitioners 
that appear before the Immigration Courts; and 
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(C) provide for disciplinary proceedings before the Immi-
gration Courts for attorneys and practitioners who do not 
comply with the standards described in subparagraph (B); 

(2) rules governing the exercise of the appellate division’s en 
banc authority over adjudicative matters, including decisions of 
an appellate division panel; 

(3) rules setting forth the types of matters that are appro-
priate for review by a single appellate judge; 

(4) subject to section 621(e), rules governing the issuance of 
opinions and written orders, and precedent decisions; 

(5) rules governing the use of video teleconferencing tech-
nology or other similar technologies, with a presumption 
against the use of video teleconferencing in proceedings where 
the alien’s eligibility for relief from removal is being evaluated, 
unless requested by the alien; 

(6) procedures, consistent with section 602(f)(2) for receiving, 
investigating, and resolving complaints regarding the conduct 
of immigration judges; and 

(7) all other policies, and procedures assigned to the appellate 
division as described in this title. 

(b) LOCAL RULES.—Each chief trial judge may establish local 
rules of practice and procedure, provided that— 

(1) such rules are consistent with the provisions of this title; 
(2) a majority of immigration trial judges on the immigration 

trial court of that chief judge concur to the local rules; and 
(3) the chief judge approves the local rules. 

(c) IMMIGRATION COURT FEES.— 
(1) IN GENERAL.—The appellate division shall prescribe rules 

which provide for the collection of reasonable filing fees and 
other fees, as appropriate. Each such fee may not exceed the fee 
charged and collected for the same or a substantially similar 
purpose by the Federal district courts or the Department of 
Homeland Security. 

(2) WAIVER.—Rules promulgated by the appellate division 
shall include procedures under which any such fee may be 
waived in the case of financial hardship. 

(d) PUBLICATION OF RULES AND FEES.—The administrative divi-
sion shall maintain a public website that contains or consolidates 
current information on all rules and fees of the Immigration Courts, 
including all local rules established under this subsection. 
SEC. 623. REPRESENTATION OF PARTIES AND OTHER ASSISTANCE. 

(a) RIGHT TO COUNSEL.—In any proceeding before the Immigra-
tion Courts, the person or party concerned shall have the privilege 
of being represented (at no expense to the Government) by such 
counsel, authorized to practice before the Immigration Courts, of 
their own choosing. 

(b) INTERPRETERS.—The Immigration Courts shall establish a 
program to ensure the use of qualified interpreters in proceedings 
before the Immigration Courts. 

(c) LEGAL ORIENTATION PROGRAM.—The Immigration Courts 
shall maintain, through agreements with legal services and other 
nonprofit organizations, a legal orientation program that explains 
the Court’s procedures and provides basic legal information to indi-
viduals who are or may become parties to proceedings before the Im-
migration Courts. 
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SEC. 624. AVAILABILITY OF INFORMATION. 
(a) PUBLICATION OF PRECEDENT DECISIONS.—Precedent decisions 

of the appellate division shall be published in such form and man-
ner as may be best adapted for public information and use. 

(b) PUBLICATION OF NON-PRECEDENT DECISIONS AND RECORDS.— 
(1) IN GENERAL.—Subject to paragraph (2), all non-precedent 

decisions of the Immigration Courts and all briefs, motions, 
documents, and exhibits received by such court (including hear-
ing transcripts) shall be made available to the public. 

(2) CONFIDENTIAL INFORMATION.—The Immigration Courts 
shall preserve the confidentiality of information relating to mat-
ters involving national security, asylum and other forms of pro-
tection, and claims under the Violence Against Women Act 
(Public Law 103–322, title IV, 108 Stat. 1902), as amended, or 
any other applicable law. The Immigration Courts may make 
any provision necessary to prevent the disclosure of confidential 
information in its proceedings and records, including requiring 
that such information be placed under seal to be opened only 
as directed by the Immigration Courts. 

SEC. 625. SCOPE OF REVIEW AND APPEALS. 
(a) IN GENERAL.—In any proceeding before the Immigration 

Courts, the immigration judge shall— 
(1) consider de novo all constitutional claims and questions 

of law; and 
(2) compel administrative action on an application or petition 

filed by or on behalf of the alien that is unlawfully withheld or 
unreasonably delayed. 

(b) TRIAL DIVISION PROCEEDINGS.—The decision of an immigra-
tion trial judge shall be based only on the evidence produced at the 
hearing and shall set forth the judge’s findings of fact, reasoning to 
support discretionary determinations, and conclusions of law. Immi-
gration trial judges may take judicial notice of commonly known 
facts. 

(c) REVIEW BY APPELLATE DIVISION.— 
(1) IN GENERAL.—In considering an appeal from an immigra-

tion trial judge decision, the appellate division shall limit its 
review to the scope of issues raised on appeal and shall conduct 
its review of the decision based on the record of proceedings of 
the trial division. 

(2) FACT FINDING.—Aside from taking judicial notice of com-
monly known facts, the appellate division shall not engage in 
fact finding in considering an appeal of an immigration trial 
judge decision, and shall defer to the factual findings of the im-
migration trial judge unless such findings are challenged and 
determined to be clearly erroneous. 

(d) REVIEW BY THE UNITED STATES COURTS OF APPEALS.—A deci-
sion of the appellate division may be appealed by a party to such 
proceeding and reviewed by the United States court of appeals for 
the judicial circuit wherein venue lies, in accordance with section 
242, as applicable. If the Government appeals a decision pursuant 
to this subsection, and the court finds that the alien party to such 
appeal is financially unable to obtain adequate representation, rep-
resentation for such alien shall be provided through the plan for 
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representation on appeal that is in effect under section 3006A of title 
18, United States Code. 

ETHICS IN GOVERNMENT ACT OF 1978 

* * * * * * * 

TITLE I—FINANCIAL DISCLOSURE REQUIREMENTS OF 
FEDERAL PERSONNEL 

* * * * * * * 

DEFINITIONS 

SEC. 109. For the purposes of this title, the term— 
(1) ‘‘congressional ethics committees’’ means the Select Com-

mittee on Ethics of the Senate and the Committee on Stand-
ards of Official Conduct of the House of Representatives; 

(2) ‘‘dependent child’’ means, when used with respect to any 
reporting individual, any individual who is a son, daughter, 
stepson, or stepdaughter and who— 

(A) is unmarried and under age 21 and is living in the 
household of such reporting individual; or 

(B) is a dependent of such reporting individual within 
the meaning of section 152 of the Internal Revenue Code 
of 1986; 

(3) ‘‘designated agency ethics official’’ means an officer or em-
ployee who is designated to administer the provisions of this 
title within an agency; 

(4) ‘‘executive branch’’ includes each Executive agency (as de-
fined in section 105 of title 5, United States Code), other than 
the General Accounting Office, and any other entity or admin-
istrative unit in the executive branch; 

(5) ‘‘gift’’ means a payment, advance, forbearance, rendering, 
or deposit of money, or any thing of value, unless consideration 
of equal or greater value is received by the donor, but does not 
include— 

(A) bequest and other forms of inheritance; 
(B) suitable mementos of a function honoring the report-

ing individual; 
(C) food, lodging, transportation, and entertainment pro-

vided by a foreign government within a foreign country or 
by the United States Government, the District of Colum-
bia, or a State or local government or political subdivision 
thereof; 

(D) food and beverages which are not consumed in con-
nection with a gift of overnight lodging; 

(E) communications to the offices of a reporting indi-
vidual, including subscriptions to newspapers and periodi-
cals; or 

(F) consumable products provided by home-State busi-
nesses to the offices of a reporting individual who is an 
elected official, if those products are intended for consump-
tion by persons other than such reporting individual; 

(6) ‘‘honoraria’’ has the meaning given such term in section 
505 of this Act; 
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(7) ‘‘income’’ means all income from whatever source derived, 
including but not limited to the following items: compensation 
for services, including fees, commissions, and similar items; 
gross income derived from business (and net income if the indi-
vidual elects to include it); gains derived from dealings in prop-
erty; interest; rents; royalties; dividends; annuities; income 
from life insurance and endowment contracts; pensions; income 
from discharge of indebtedness; distributive share of partner-
ship income; and income from an interest in an estate or trust; 

(8) ‘‘judicial employee’’ means any employee of the judicial 
branch of the Government, of the United States Sentencing 
Commission, of the Tax Court, of the Claims Court, of the 
Court of Appeals for Veterans Claims, of the United States Im-
migration Courts, or of the United States Court of Appeals for 
the Armed Forces, who is not a judicial officer and who is au-
thorized to perform adjudicatory functions with respect to pro-
ceedings in the judicial branch, or who occupies a position for 
which the rate of basic pay is equal to or greater than 120 per-
cent of the minimum rate of basic pay payable for GS–15 of the 
General Schedule; 

(9) ‘‘Judicial Conference’’ means the Judicial Conference of 
the United States; 

(10) ‘‘judicial officer’’ means the Chief Justice of the United 
States, the Associate Justices of the Supreme Court, and the 
judges of the United States courts of appeals, United States 
district courts, including the district courts in the Guam, the 
Northern Mariana Islands, and the Virgin Islands, Court of 
Appeals for the Federal Circuit, Court of International Trade, 
Tax Court, Claims Court, Court of Appeals for Veterans 
Claims, United States Immigration Courts, United States 
Court of Appeals for the Armed Forces, and any court created 
by Act of Congress, the judges of which are entitled to hold of-
fice during good behavior; 

(11) ‘‘legislative branch’’ includes— 
(A) the Architect of the Capitol; 
(B) the Botanic Gardens; 
(C) the Congressional Budget Office; 
(D) the General Accounting Office; 
(E) the Government Printing Office; 
(F) the Library of Congress; 
(G) the United States Capitol Police; 
(H) the Office of Technology Assessment; and 
(I) any other agency, entity, office, or commission estab-

lished in the legislative branch; 
(12) ‘‘Member of Congress’’ means a United States Senator, 

a Representative in Congress, a Delegate to Congress, or the 
Resident Commissioner from Puerto Rico; 

(13) ‘‘officer or employee of the Congress’’ means— 
(A) any individual described under subparagraph (B), 

other than a Member of Congress or the Vice President, 
whose compensation is disbursed by the Secretary of the 
Senate or the Chief Administrative Officer of the House of 
Representatives; 

(B)(i) each officer or employee of the legislative branch 
(except any officer or employee of the Government Ac-
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countability Office) who, for at least 60 days, occupies a 
position for which the rate of basic pay is equal to or great-
er than 120 percent of the minimum rate of basic pay pay-
able for GS–15 of the General Schedule; 

(ii) each officer or employee of the Government Account-
ability Office who, for at least 60 consecutive days, occu-
pies a position for which the rate of basic pay, minus the 
amount of locality pay that would have been authorized 
under section 5304 of title 5, United States Code (had the 
officer or employee been paid under the General Schedule) 
for the locality within which the position of such officer or 
employee is located (as determined by the Comptroller 
General), is equal to or greater than 120 percent of the 
minimum rate of basic pay payable for GS–15 of the Gen-
eral Schedule; and 

(iii) at least one principal assistant designated for pur-
poses of this paragraph by each Member who does not 
have an employee who occupies a position for which the 
rate of basic pay is equal to or greater than 120 percent 
of the minimum rate of basic pay payable for GS–15 of the 
General Schedule; 

(14) ‘‘personal hospitality of any individual’’ means hospi-
tality extended for a nonbusiness purpose by an individual, not 
a corporation or organization, at the personal residence of that 
individual or his family or on property or facilities owned by 
that individual or his family; 

(15) ‘‘reimbursement’’ means any payment or other thing of 
value received by the reporting individual, other than gifts, to 
cover travel-related expenses of such individual other than 
those which are— 

(A) provided by the United States Government, the Dis-
trict of Columbia, or a State or local government or polit-
ical subdivision thereof; 

(B) required to be reported by the reporting individual 
under section 7342 of title 5, United States Code; or 

(C) required to be reported under section 304 of the Fed-
eral Election Campaign Act of 1971 (2 U.S.C. 434); 

(16) ‘‘relative’’ means an individual who is related to the re-
porting individual, as father, mother, son, daughter, brother, 
sister, uncle, aunt, great aunt, great uncle, first cousin, neph-
ew, niece, husband, wife, grandfather, grandmother, grandson, 
granddaughter, father-in-law, mother-in-law, son-in-law, 
daughter-in-law, brother-in-law, sister-in-law, stepfather, step-
mother, stepson, stepdaughter, stepbrother, stepsister, half 
brother, half sister, or who is the grandfather or grandmother 
of the spouse of the reporting individual, and shall be deemed 
to include the fiance or fiancee of the reporting individual; 

(17) ‘‘Secretary concerned’’ has the meaning set forth in sec-
tion 101(a)(9) of title 10, United States Code, and, in addition, 
means— 

(A) the Secretary of Commerce, with respect to matters 
concerning the National Oceanic and Atmospheric Admin-
istration; 
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1 U.S. Customs and Border Protections, Southwest Land Border Encounters, https:// 
www.cbp.gov/newsroom/stats/southwest-land-border-encounters. 

2 Id. 
3 Texas v. Biden, Case No: 2:21–cv–00067–Z (N.D. Texas) (Brief For America First Legal Foun-

dation As Amicus Curiae In Support of Respondents, Defendants’ Monthly Report For March 
2022, Defendants’ Monthly Report For April 2022). 

4 Post Editorial Board, Biden Resumes ‘Air Illegal’ Into Westchester as Migrant Tide Grows 
Even Worse, N.Y. POST (Apr. 18, 2022) https://nypost.com/2022/04/18/biden-resumes-air-illegal- 
into-westchester-as-migrant-tide-grows-worse/. 

(B) the Secretary of Health and Human Services, with 
respect to matters concerning the Public Health Service; 
and 

(C) the Secretary of State, with respect to matters con-
cerning the Foreign Service; 

(18) ‘‘supervising ethics office’’ means— 
(A) the Select Committee on Ethics of the Senate, for 

Senators, officers and employees of the Senate, and other 
officers or employees of the legislative branch required to 
file financial disclosure reports with the Secretary of the 
Senate pursuant to section 103(h) of this title; 

(B) the Committee on Standards of Official Conduct of 
the House of Representatives, for Members, officers and 
employees of the House of Representatives and other offi-
cers or employees of the legislative branch required to file 
financial disclosure reports with the Clerk of the House of 
Representatives pursuant to section 103(h) of this title; 

(C) the Judicial Conference for judicial officers and judi-
cial employees; and 

(D) the Office of Government Ethics for all executive 
branch officers and employees; and 

(19) ‘‘value’’ means a good faith estimate of the dollar value 
if the exact value is neither known nor easily obtainable by the 
reporting individual. 

* * * * * * * 

Minority Views 

During April 2022, U.S. Customs and Border Protection (CBP) of-
ficials encountered more than 234,000 illegal aliens along the 
southwest U.S. border—the highest monthly total in history.1 Since 
President Biden took office, CBP officials have encountered over 2.7 
million illegal aliens along the southwest border.2 Nearly one mil-
lion of those aliens have been released into the U.S. by the Depart-
ment of Homeland Security (DHS) pursuant to DHS policy.3 At the 
same time, over 600,000 illegal alien ‘‘gotaways’’ have made their 
way across the southwest border and into the U.S. undetected.4 

Amid this crisis on border, H.R. 6577, the Real Courts, Rule of 
Law Act of 2022 does nothing to address the root causes of record- 
high illegal immigration and would only exacerbate the problem. 
H.R. 6577 radically reshapes the system of immigration court pro-
ceedings in the United States, removing the U.S. immigration court 
system from its current placement within the Department of Jus-
tice (DOJ) and creating the ‘‘United States Immigration Courts’’ as 
an Article I court system. The bill also makes substantive changes 
to U.S. immigration law and procedure such as altering the origi-
nal jurisdiction of immigration courts and authorizing U.S. tax-
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5 American Immigration Lawyers Association, Congress Must Pass the Real Courts, Rule of 
Law Act of 2022 (H.R. 6577), Statement of the American Immigration Lawyers Association Sub-
mitted to the House Judiciary Committee for the Markup of the Real Courts, Rule of Law Act 
of 2022 (H.R. 6577) (Apr. 6, 2022) https://www.aila.org/infonet/markup-of-real-courts-rule-of-law- 
act-of-2022. 

6 U.S. GOV’T AACCOUNTABILITY OFFICE, GAO 17–438, IMMIGRATION COURTS: ACTIONS NEEDED 
TO REDUCE CASE BACKLOG AND ADDRESS LONG-STANDING MANAGEMENT AND OPERATIONAL 
CHALLENGES (2017). 

7 Id. 
8 Id. 
9 Id. 
10 Id. 
11 Id. 
12 Syracuse University, Transactional Records Access Clearinghouse (TRAC) Data Research, 

‘‘Immigration Court Cases Jump in June 2021; Delays Double This Year,’’ https://trac.syr.edu/ 
immigration/reports/654/. 

13 Id. 
14 Syracuse University, Transactional Records Access Clearinghouse (TRAC) Data Research, 

Immigration Court Backlog Tool, Pending Cases and Length of Wait by Nationality State, Court, 
and Hearing Location, https://trac.syr.edu/phptools/immigration/court_backlog/. 

payer-funded counsel for aliens in removal proceedings whose cases 
are appealed by the government. 

Creating an Article I immigration court system will not ‘‘em-
power the courts to function efficiently and effectively,’’ as pro-
ponents of H.R. 6577 claim.5 In 2017, the Government Account-
ability Office (GAO) recognized the likely limitations of an Article 
I system, noting that ‘‘a court system independent of the executive 
branch may not address the immigration courts’’ management chal-
lenges, such as the case backlog,’’ and that ‘‘requiring presidential 
nomination and Senate confirmation of immigration judges under 
an independent court system’’ might cause problems ‘‘by making 
the appointment of additional judges more dependent on external 
parties.’’ 6 In addition, the GAO noted difficulties in procuring re-
sources and administering a court system outside of the DOJ.7 

H.R. 6577 WILL NOT HELP TO REDUCE THE CURRENT IMMIGRATION 
COURT CASE BACKLOG 

The backlog of cases in immigration court has been an increasing 
concern for several years. Nothing in H.R. 6577, however, would re-
duce the backlog or even prevent additional increase. In 2017, the 
GAO found that the immigration court ‘‘case backlog . . . more than 
doubled from fiscal years 2006 through 2015 primarily due to de-
clining cases completed per year.’’ 8 It also found that the median 
pending time for a case went from 198 days in fiscal year (FY) 2006 
to 404 days in FY 2015.9 According to the GAO, judge-issued con-
tinuances contributed to the delay in addressing immigration 
cases.10 In addition, from FY 2006 to FY 2015, ‘‘use of all types of 
continuances increased by 23 percent’’ and ‘‘immigration judge-re-
lated continuances increased by 54 percent. . . .’’ 11 

The increase of the immigration court backlog shows no sign of 
stopping. According to Syracuse University’s Transactional Records 
Access Clearinghouse (TRAC) Data Research, a government watch-
dog organization, ‘‘[o]n average, cases completed during the first 
nine months of FY 2021 took 891 days from the date of their Notice 
to Appear to a decision, twice as long compared with 451 days on 
average during FY 2020.’’ 12 Primarily driven by the Biden-Harris 
Border Crisis, the backlog climbed to nearly 1.4 million cases in 
June 2021,13 and jumped by 300,000 to nearly 1.7 million by the 
end of April 2022.14 As long as the Biden-Harris Administration 
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15 Real Courts, Rule of Law Act of 2022, H.R. 6577, 117th Cong. § 2. 
16 Id. 
17 Strengthening and Reforming America’s Immigration Court System: Hearing Before the 

Subcomm. on Border and Immigration of the S. Judiciary Comm., 115th Cong. (2018) (Testi-
mony of Art Arthur). 

18 Real Courts, Rule of Law Act of 2022, H.R. 6577, 117th Cong. 
19 Report of the Proceedings of the Judiciary Conference of the United States, 18–19 (Sept. 

13, 2016). 
20 Id. 
21 8 C.F.R. § 1003.1(h). 
22 Gonzales, Hon. Alberto R. & Patrick Glen. Advancing Executive Branch Immigration Policy 

Through the Attorney General’s Review Authority. 101 Iowa L. Rev. 841 (2016), available at 
https://ilr.law.uiowa.edu/print/volume-101-issue-3/advancing-executive-branch-immigration-pol-
icy-through-the-attorney-generals-review-authority/. 

continues its open borders policies that encourage illegal immigra-
tion, the immigration courts case backlog will continue to grow. 

H.R. 6577 inserts political decisions into an already-fraught im-
migration-adjudication process. It makes appellate immigration 
judges subject to Presidential appointment and Senate confirma-
tion.15 Inserting the politically charged Senate confirmation process 
into immigration courts will likely ensure that fewer judges are in 
place to adjudicate cases, adding to the existing delays in case proc-
essing. In addition, H.R. 6577’s provision regarding a ‘‘merit selec-
tion panel’’—which would make recommendations regarding indi-
viduals ‘‘who are best qualified to serve as immigration judges’’— 
will likely skew the court’s decisions, as the panel would consist of 
members with experience in more liberal settings including ‘‘aca-
demia, nongovernmental organizations, private immigration prac-
tice, and government service.’’ 16 The bill contains no provision that 
the panel include members with relevant experience in the mili-
tary, law enforcement, or on the border. Thus, the bill seems to 
give the immigration bar and immigration academics influence 
over who is selected as an immigration judge. 

H.R. 6577 INTERFERES WITH THE EXECUTIVE BRANCH’S 
CONSTITUTIONAL ROLE IN FOREIGN POLICY 

Removing the immigration courts from the DOJ could have sepa-
ration of powers implications given the executive branch’s suprem-
acy in matters of foreign policy and given that the executive branch 
is responsible for ensuring that immigration enforcement is con-
sistent with foreign policy.17 H.R. 6577 makes the new immigration 
court ‘‘independent of’’ the Executive Branch and requires the Judi-
cial Conference of the United States to oversee aspects of the new 
court.18 However, the Judicial Conference has long opposed the es-
tablishment of an Article I immigration court administered by the 
Judiciary.19 It has raised concerns about the ability to ‘‘handle the 
high volume of immigration cases, what effect removing Attorney 
General discretion over the adjudication of immigration cases 
would have on the adjudication process, and possible constitutional 
and administrative concerns.’’ 20 

Under current law, the Attorney General is able to certify deci-
sions to himself or herself and issue precedential decisions binding 
on the executive branch’s interpretation of immigration law.21 This 
authority is an important one, giving the Attorney General the 
final say in immigration policy, to announce new standards for the 
agency, and to overturn Board of Immigration Appeals precedent.22 
Every administration since the Lyndon B. Johnson Administration 
has used the certification authority as it existed at the time. Mov-
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23 8 U.S.C. § 1103(g). 
24 Procedures for Credible Fear Screening and Consideration of Asylum, Withholding of Re-

moval, and CAT Protection Claims by Asylum Officers, 87 Fed. Reg. 18078 (Mar. 29, 2022). 
25 8 U.S.C. § 1362. 

ing the immigration courts outside of the Executive branch would 
remove this important policy-making authority from the Executive 
Branch and make the courts the ultimate arbiter of immigration 
policy. 

H.R. 6577 CHANGES THE ORIGINAL JURISDICTION OF IMMIGRATION 
COURTS AND REMOVES THE ADVERSARIAL PROCESS FROM THE ADJU-
DICATION OF CERTAIN ASYLUM CLAIMS 

H.R 6577 removes original jurisdiction of claims arising out of 
the credible fear process from the immigration courts. Under cur-
rent law, immigration courts have original jurisdiction over any ap-
plication stemming from any outcome of a credible fear determina-
tion, positive or negative, made by an asylum officer.23 Aliens en-
countered along the southern border who claim asylum and are 
found to have credible fear are placed in removal proceedings be-
fore an immigration judge who determines the alien’s eligibility for 
asylum. The judge would consider testimony and other evidence 
presented in court by the alien and a trial attorney representing 
the government. 

In March 2022, the Biden-Harris Administration issued an in-
terim final rule that would upend the credible fear process by giv-
ing asylum officers the ability to interview and grant asylum to 
those aliens found to have a credible fear of persecution without 
the government being represented, and in a setting where only the 
alien’s statements and evidence will be considered.24 H.R. 6577 
would codify the interim final rule. This profound change in U.S. 
asylum policy and procedure should be properly debated and con-
sidered, as opposed to being hidden in a 69-page bill whose pro-
ponents claim simply changes the current immigration court sys-
tem into an Article I court. 

In addition, current law precludes aliens in removal proceedings 
from being provided taxpayer-funded counsel.25 H.R. 6577 specifi-
cally provides for U.S taxpayer-funded counsel for aliens whose re-
moval case is appealed by the government to the U.S. Court of Ap-
peals. 

DEMOCRATS REJECTED REPUBLICAN AMENDMENTS 

During the Committee’s consideration of H.R. 6577, Rep. Andy 
Biggs offered an amendment to delay the bill’s effective date until 
such time as all final orders of removals issued lawfully by an im-
migration judge have been executed. He also offered an amendment 
to clarify that immigration judges retain original jurisdiction of any 
applications arising from a credible fear determination, positive or 
negative, made by an asylum officer. The Democrats rejected both 
amendments. 

Democrats also rejected an amendment offered by Rep. Mike 
Johnson, which would have delayed the bill’s effective date until 
the Secretary of Homeland Security certifies to Congress that the 
performance of all contracts awarded by the Department of Home-
land Security and the Department of Defense between January 
20th, 2017, and January 20th, 2021, for the construction of a bar-
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rier along the international border between the United States and 
Mexico, have been completed. The Democrats rejected this amend-
ment as well. 

CONCLUSION 

At a time when our southwest border is experiencing a humani-
tarian and security crisis unlike every before, Congress’s first pri-
ority should be to address and stop the root causes of that problem. 
H.R. 6577, unfortunately, does nothing to address the root causes 
of record-high illegal immigration and will only make the Biden 
border crisis even worse. 

JIM JORDAN, 
Ranking Member. 
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