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WHISTLEBLOWER PROTECTION IMPROVEMENT ACT OF 
2021 

MAY 17, 2022.—Committed to the Committee of the Whole House on the State of 
the Union and ordered to be printed 

Mrs. CAROLYN B. MALONEY of New York, from the Committee on 
Oversight and Reform, submitted the following 

R E P O R T 

together with 

MINORITY VIEWS 

[To accompany H.R. 2988] 

[Including cost estimate of the Congressional Budget Office] 

The Committee on Oversight and Reform, to whom was referred 
the bill (H.R. 2988) to amend title 5, United States Code, to modify 
and enhance protections for Federal Government whistleblowers, 
and for other purposes, having considered the same, reports favor-
ably thereon with an amendment and recommends that the bill as 
amended do pass. 
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The amendment is as follows: 
Strike all after the enacting clause and insert the following: 

SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Whistleblower Protection Improvement Act of 2021’’. 
SEC. 2. ADDITIONAL WHISTLEBLOWER PROTECTIONS. 

(a) INVESTIGATIONS AS PERSONNEL ACTIONS.— 
(1) IN GENERAL.—Section 2302(a)(2)(A) of title 5, United States Code, is 

amended— 
(A) in clause (xi), by striking ‘‘and’’ at the end; 
(B) by redesignating clause (xii) as clause (xiii); and 
(C) by inserting after the clause (xi) the following: 
‘‘(xii) for purposes of subsection (b)(8)— 

‘‘(I) the commencement, expansion, or extension of an investigation, 
but not including any investigation that is ministerial or nondis-
cretionary (including a ministerial or nondiscretionary investigation de-
scribed in section 1213) or any investigation that is conducted by an In-
spector General of an entity of the Government of an employee not em-
ployed by the office of that Inspector General; and 

‘‘(II) a referral to an Inspector General of an entity of the Govern-
ment, except for a referral that is ministerial or nondiscretionary; and’’. 

(2) APPLICATION.—The amendment made by paragraph (1) shall apply to any 
investigation opened, or referral made, as described under clause (xii) of section 
2302(a)(2)(A) of title 5, United States Code, as added by such paragraph, on or 
after the date of enactment of this Act. 

(b) RIGHT TO PETITION CONGRESS.— 
(1) IN GENERAL.—Section 2302(b)(9) of title 5, United States Code, is amend-

ed— 
(A) in subparagraph (C), by striking ‘‘or’’ at the end; 
(B) in subparagraph (D), by adding ‘‘or’’ after the semicolon at the end; 

and 
(C) by adding at the end the following: 
‘‘(E) the exercise of any right protected under section 7211;’’. 

(2) APPLICATION.—The amendment made by paragraph (1) shall apply to the 
exercise of any right described in section 2302(b)(9)(E) of title 5, United States 
Code, as added by paragraph (1), occurring on or after the date of enactment 
of this Act. 

(c) PROHIBITION ON DISCLOSURE OF WHISTLEBLOWER IDENTITY.— 
(1) IN GENERAL.—Section 2302 of title 5, United States Code, is amended by 

adding at the end the following: 
‘‘(g)(1) No employee of an agency may willfully communicate or transmit to any 

individual who is not an officer or employee of the Government the identity of, or 
personally identifiable information about, any other employee because that other 
employee has made, or is suspected to have made, a disclosure protected by sub-
section (b)(8), unless— 

‘‘(A) the other employee provides express written consent prior to the commu-
nication or transmission of their identity or personally identifiable information; 

‘‘(B) the communication or transmission is made in accordance with the provi-
sions of section 552a; 

‘‘(C) the communication or transmission is made to a lawyer for the sole pur-
pose of providing legal advice to an employee accused of whistleblower retalia-
tion; or 

‘‘(D) the communication or transmission is required or permitted by any other 
provision of law. 

‘‘(2) In this subsection, the term ‘officer or employee of the Government’ means— 
‘‘(A) the President; 
‘‘(B) a Member of Congress; 
‘‘(C) a member of the uniformed services; 
‘‘(D) an employee as that term is defined in section 2105, including an em-

ployee of the United States Postal Service, the Postal Regulatory Commission, 
or the Department of Veterans Affairs (including any employee appointed pur-
suant to chapter 73 or 74 of title 38); and 
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‘‘(E) any other officer or employee in any branch of the Government of the 
United States.’’. 

(2) APPLICATION.—The amendment made by paragraph (1) shall apply to any 
transmission or communication described in subsection (g) of section 2302 of 
title 5, United States Code, as added by paragraph (1), made on or after the 
date of enactment of this Act. 

(d) RIGHT TO PETITION CONGRESS.— 
(1) IN GENERAL.—Section 7211 of title 5, United States Code, is amended to 

read as follows: 
‘‘§ 7211. Employees’ right to petition or furnish information or respond to 

Congress 
‘‘(a) IN GENERAL.—Each officer or employee of the Federal Government, individ-

ually or collectively, has a right to— 
‘‘(1) petition Congress or a Member of Congress; 
‘‘(2) furnish information, documents, or testimony to either House of Congress, 

any Member of Congress, or any committee or subcommittee of the Congress; 
or 

‘‘(3) respond to any request for information, documents, or testimony from ei-
ther House of Congress or any Committee or subcommittee of Congress. 

‘‘(b) PROHIBITED ACTIONS.—No officer or employee of the Federal Government may 
interfere with or deny the right set forth in subsection (a), including by— 

‘‘(1) prohibiting or preventing, or attempting or threatening to prohibit or pre-
vent, any other officer or employee of the Federal Government from engaging 
in activity protected in subsection (a); or 

‘‘(2) removing, suspending from duty without pay, demoting, reducing in rank, 
seniority, status, pay, or performance or efficiency rating, denying promotion to, 
relocating, reassigning, transferring, disciplining, or discriminating in regard to 
any employment right, entitlement, or benefit, or any term or condition of em-
ployment of, any other officer or employee of the Federal Government or at-
tempting or threatening to commit any of the foregoing actions protected in sub-
section (a). 

‘‘(c) APPLICATION.—This section shall not be construed to authorize disclosure of 
any information that is— 

‘‘(1) specifically prohibited from disclosure by any other provision of Federal 
law; or 

‘‘(2) specifically required by Executive order to be kept secret in the interest 
of national defense or the conduct of foreign affairs, unless disclosure is other-
wise authorized by law. 

‘‘(d) DEFINITION OF OFFICER OR EMPLOYEE OF THE FEDERAL GOVERNMENT.—For 
purposes of this section, the term ‘officer or employee of the Federal Government’ 
includes— 

‘‘(1) the President; 
‘‘(2) a Member of Congress; 
‘‘(3) a member of the uniformed services; 
‘‘(4) an employee (as that term is defined in section 2105); 
‘‘(5) an employee of the United States Postal Service or the Postal Regulatory 

Commission; and 
‘‘(6) an employee appointed under chapter 73 or 74 of title 38.’’. 
(2) CLERICAL AMENDMENT.—The table of sections for subchapter II of chapter 

72 of title 5, United States Code, is amended by striking the item related to 
section 7211 and inserting the following: 

‘‘7211. Employees’ right to petition or furnish information or respond to Congress.’’. 

SEC. 3. ENHANCEMENT OF WHISTLEBLOWER PROTECTIONS. 

(a) DISCLOSURES RELATING TO OFFICERS OR EMPLOYEES OF AN OFFICE OF INSPEC-
TOR GENERAL.—Section 1213(c) of title 5, United States Code, is amended by adding 
at the end the following: 

‘‘(3) If the information transmitted under this subsection disclosed a violation of 
law, rule, or regulation, or gross waste, gross mismanagement, abuse of authority, 
or a substantial and specific danger to public health or safety, by any officer or em-
ployee of an Office of Inspector General, the Special Counsel may refer the matter 
to the Council of the Inspectors General on Integrity and Efficiency, which shall 
comply with the standards and procedures applicable to investigations and reports 
under subsection (c).’’. 

(b) RETALIATORY REFERRALS TO INSPECTORS GENERAL.—Section 1214(d) of title 5, 
United States Code, is amended by adding at the end the following: 

‘‘(3) In any case in which the Special Counsel determines that a referral to an 
Inspector General of an entity of the Federal Government was in retaliation for a 
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disclosure or protected activity described in section 2302(b)(8) or in retaliation for 
exercising a right described in section 2302(b)(9)(A)(i), the Special Counsel shall 
transmit that finding in writing to the Inspector General within seven days of mak-
ing the finding. The Inspector General shall consider that finding and make a deter-
mination on whether to initiate an investigation or continue an investigation based 
on the referral that the Special Counsel found to be retaliatory.’’. 

(c) ENSURING TIMELY RELIEF.— 
(1) INDIVIDUAL RIGHT OF ACTION.—Section 1221 of title 5, United States Code, 

is amended by striking ‘‘section 2302(b)(8) or section 2302(b)(9)(A)(i), (B), (C), 
or (D),’’ each place it appears and inserting ‘‘section 2302(b)(8), section 
2302(b)(9)(A)(i), (B), (C), (D), or (E), section 2302(b)(13), or section 2302(g),’’. 

(2) STAYS.—Section 1221(c)(2) of title 5, United States Code, is amended to 
read as follows: 

‘‘(2) Any stay requested under paragraph (1) shall be granted within 10 calendar 
days (excluding Saturdays, Sundays, and legal holidays) after the date the request 
is made, if the Board determines— 

‘‘(A) that there is a substantial likelihood that protected activity was a con-
tributing factor to the personnel action involved; or 

‘‘(B) the Board otherwise determines that such a stay would be appropriate.’’. 
(3) APPEAL OF STAY.—Section 1221(c) of title 5, United States Code, is amend-

ed by adding at the end the following: 
‘‘(4) If any stay requested under paragraph (1) is denied, the employee, former 

employee, or applicant may, within 7 days after receiving notice of the denial, 
file an appeal for expedited review by the Board. The agency shall have 7 days 
thereafter to respond. The Board shall provide a decision not later than 21 days 
after receiving the appeal. During the period of appeal, both parties may sup-
plement the record with information unavailable to them at the time the stay 
was first requested.’’. 

(4) ACCESS TO DISTRICT COURT; JURY TRIALS.— 
(A) IN GENERAL.—Section 1221(i) of title 5, United States Code, is amend-

ed— 
(i) by striking ‘‘(i) Subsections’’ and inserting ‘‘(i)(1) Subsections’’; and 
(ii) by adding at the end the following: 

‘‘(2)(A) If, in the case of an employee, former employee, or applicant for employ-
ment who seeks corrective action from the Merit Systems Protection Board based 
on an alleged prohibited personnel practice described in section 2302(b)(8), section 
2302(b)(9)(A)(i), (B), (C), (D), or (E), section 2302(b)(13), or section 2302(g), no final 
order or decision is issued by the Board within 180 days after the date on which 
a request for such corrective action has been duly submitted to the Board, such em-
ployee, former employee, or applicant may, after providing written notice to the Spe-
cial Counsel and the Board and only within 20 days after providing such notice, 
bring an action for review de novo before the appropriate United States district 
court, and such action shall, at the request of either party to such action, be tried 
before a jury. Upon filing of an action with the appropriate United States district 
court, any proceedings before the Board shall cease and the employee, former em-
ployee, or applicant for employment waives any right to refile with the Board. 

‘‘(B) If the Board certifies (in writing) to the parties of a case that the complexity 
of such case requires a longer period of review, subparagraph (A) shall be applied 
by substituting ‘240 days’ for ‘180 days’. 

‘‘(C) In any such action brought before a United States district court under sub-
paragraph (A), the court— 

‘‘(i) shall apply the standards set forth in subsection (e); and 
‘‘(ii) may award any relief which the court considers appropriate, including 

any relief described in subsection (g).’’. 
(B) APPLICATION.— 

(i) The amendments made by subparagraph (A) shall apply to any 
corrective action duly submitted to the Merit Systems Protection Board, 
during the five-year period preceding the date of enactment of this Act, 
by an employee, former employee, or applicant for employment based 
on an alleged prohibited personnel practice described in section 
2302(b)(8), 2302(b)(9)(A)(i), (B), (C), or (D), or 2302(b)(13) of title 5, 
United States Code, with respect to which no final order or decision has 
been issued by the Board. 

(ii) In the case of an individual described in clause (i) whose duly 
submitted claim to the Board was made not later than 180 days before 
the date of enactment of this Act, such individual may only bring an 
action before a United States district court as described in section 
1221(i)(2) of title 5, United States Code, (as added by subparagraph (A) 
if that individual— 
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(I) provides written notice to the Office of Special Counsel and 
the Merit Systems Protection Board not later than 90 days after 
the date of enactment of this Act; and 

(II) brings such action not later than 20 days after providing 
such notice. 

(d) RECIPIENTS OF WHISTLEBLOWER DISCLOSURES.—Section 2302(b)(8)(B) of title 5, 
United States Code, is amended by striking ‘‘or to the Inspector General of an agen-
cy or another employee designated by the head of the agency to receive such disclo-
sures’’ and inserting ‘‘the Inspector General of an agency, a supervisor in the em-
ployee’s direct chain of command up to and including the head of the employing 
agency, or to an employee designated by any of the aforementioned individuals for 
the purpose of receiving such disclosures’’. 

(e) ATTORNEY FEES.— 
(1) IN GENERAL.—Section 7703(a) of title 5, United States Code, is amended 

by adding at the end the following: 
‘‘(3) If an employee, former employee, or applicant for employment is the pre-

vailing party under a proceeding brought under this section, the employee, 
former employee, or applicant for employment shall be entitled to attorney fees 
for all representation carried out pursuant to this section. In such an action for 
attorney fees, the agency responsible for taking the personnel action shall be 
the respondent and shall be responsible for paying the fees.’’. 

(2) APPLICATION.—In addition to any proceeding brought by an employee, 
former employee, or applicant for employment on or after the date of enactment 
of this Act to a Federal court under section 7703 of title 5, United States Code, 
the amendment made by paragraph (1) shall apply to any proceeding brought 
by an employee, former employee, or applicant for employment under such sec-
tion before the date of enactment of this Act with respect to which the applica-
ble Federal court has not issued a final decision. 

(f) EXTENDING WHISTLEBLOWER PROTECTION ACT TO CERTAIN EMPLOYEES.— 
(1) IN GENERAL.—Section 2302(a)(2)(A) of title 5, United States Code, is 

amended in the matter following clause (xiii)— 
(A) by inserting ‘‘subsection (b)(9)(A)(i), (B), (C), (D), or (E), subsection 

(b)(13), or subsection (g),’’ after ‘‘subsection (b)(8),’’; and 
(B) by inserting after ‘‘title 31’’ the following: ‘‘, a commissioned officer or 

applicant for employment in the Public Health Service, an officer or appli-
cant for employment in the commissioned officer corps of the National Oce-
anic and Atmospheric Administration, and a noncareer appointee in the 
Senior Executive Service’’. 

(2) CONFORMING AMENDMENTS.—Section 261 of the National Oceanic and At-
mospheric Administration Commissioned Officer Corps Act of 2002 (33 U.S.C. 
3071) is amended— 

(A) in subsection (a)— 
(i) by striking paragraph (8); and 
(ii) by redesignating paragraphs (9) through (26) as paragraphs (8) 

through (25), respectively; and 
(B) in subsection (b), by striking the second sentence. 

(3) APPLICATION.— 
(A) IN GENERAL.—With respect to an officer or applicant for employment 

in the commissioned officer corps of the National Oceanic and Atmospheric 
Administration, the amendments made by paragraphs (1) and (2) shall 
apply to any personnel action taken against such officer or applicant on or 
after the date of enactment of the National Oceanic and Atmospheric Ad-
ministration Commissioned Officer Corps Amendments Act of 2020 (Public 
Law 116–259) for making any disclosure protected under section 2302(8) of 
title 5, United States Code. 

(B) EXCEPTION.—Subparagraph (A) shall not apply to any personnel ac-
tion with respect to which a complaint has been filed pursuant to section 
1034 of title 10, United States Code, and a final decision has been rendered 
regarding such complaint. 

(g) RELIEF.— 
(1) IN GENERAL.—Section 7701(b)(2)(A) of title 5, United States Code, is 

amended by striking ‘‘upon the making of the decision’’ and inserting ‘‘upon 
making of the decision, necessary to make the employee whole as if there had 
been no prohibited personnel practice, including training, seniority and pro-
motions consistent with the employee’s prior record’’. 

(2) APPLICATION.—In addition to any appeal made on or after the date of en-
actment of this Act to the Merit Systems Protection Board under section 7701 
of title 5, United States Code, the amendment made by paragraph (1) shall 
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apply to any appeal made under such section before the date of enactment of 
this Act with respect to which the Board has not issued a final decision. 

SEC. 4. CLASSIFYING CERTAIN FURLOUGHS AS ADVERSE PERSONNEL ACTIONS. 

(a) IN GENERAL.—Section 7512 of title 5, United States Code, is amended— 
(1) in paragraph (4), by striking ‘‘and’’ at the end; and 
(2) by striking paragraph (5) and inserting the following: 
‘‘(5) a furlough of more than 14 days but less than 30 days; and 
‘‘(6) a furlough of 13 days or less that is not due to a lapse in appropriations;’’. 

(b) APPLICATION.—The amendment made by subsection (a) shall apply to any fur-
lough covered by such section 7512(5) or (6) (as amended by such subsection) occur-
ring on or after the date of enactment of this Act. 
SEC. 5. CODIFICATION OF PROTECTIONS FOR DISCLOSURES OF CENSORSHIP RELATED TO 

RESEARCH, ANALYSIS, OR TECHNICAL INFORMATION. 

(a) IN GENERAL.—Section 2302 of title 5, United States Code, as amended by sec-
tion 2(c)(1), is further amended by adding at the end the following: 

‘‘(h)(1) In this subsection— 
‘‘(A) the term ‘applicant’ means an applicant for a covered position; 
‘‘(B) the term ‘censorship related to research, analysis, or technical informa-

tion’ means any effort to distort, misrepresent, or suppress research, analysis, 
or technical information; and 

‘‘(C) the term ‘employee’ means an employee in a covered position in an agen-
cy. 

‘‘(2)(A) Any disclosure of information by an employee or applicant for employment 
that the employee or applicant reasonably believes is evidence of censorship related 
to research, analysis, or technical information— 

‘‘(i) shall come within the protections of subsection (b)(8)(A) if— 
‘‘(I) the employee or applicant reasonably believes that the censorship re-

lated to research, analysis, or technical information is or will cause— 
‘‘(aa) any violation of law, rule, or regulation; or 
‘‘(bb) gross mismanagement, a gross waste of funds, an abuse of au-

thority, or a substantial and specific danger to public health or safety; 
and 

‘‘(II) such disclosure is not specifically prohibited by law or such informa-
tion is not specifically required by Executive order to be kept classified in 
the interest of national defense or the conduct of foreign affairs; and 

‘‘(ii) shall come within the protections of subsection (b)(8)(B) if— 
‘‘(I) the employee or applicant reasonably believes that the censorship re-

lated to research, analysis, or technical information is or will cause— 
‘‘(aa) any violation of law, rule, or regulation; or 
‘‘(bb) gross mismanagement, a gross waste of funds, an abuse of au-

thority, or a substantial and specific danger to public health or safety; 
and 

‘‘(II) the disclosure is made to the Special Counsel, or to the Inspector 
General of an agency or another person designated by the head of the agen-
cy to receive such disclosures, consistent with the protection of sources and 
methods. 

‘‘(3) A disclosure shall not be excluded from paragraph (2) for any reason de-
scribed under subsection (f)(1) or (2). 

‘‘(4) Nothing in this subsection shall be construed to imply any limitation on the 
protections of employees and applicants afforded by any other provision of law, in-
cluding protections with respect to any disclosure of information believed to be evi-
dence of censorship related to research, analysis, or technical information.’’. 

(b) REPEAL.— 
(1) IN GENERAL.—Section 110 of the Whistleblower Protection Enhancement 

Act of 2012 (Public Law 112–199) is hereby repealed. 
(2) RULE OF CONSTRUCTION.—Nothing in this section shall be construed to 

limit or otherwise affect any action under such section 110 commenced before 
the date of enactment of this Act or any protections afforded by such section 
with respect to such action. 

SEC. 6. TITLE 5 TECHNICAL AND CONFORMING AMENDMENTS. 

Title 5, United States Code, is amended— 
(1) in section 1212(h), by striking ‘‘or (9)’’ each place it appears and inserting 

‘‘, (b)(9), (b)(13), or (g)’’; 
(2) in section 1214— 

(A) in subsections (a) and (b), by striking ‘‘section 2302(b)(8) or section 
2302(b)(9)(A)(i), (B), (C), or (D)’’ each place it appears and inserting ‘‘section 
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1 Government Accountability Office, Whistleblowers: Office of Special Counsel Should Require 
Information on the Probationary Status of Whistleblowers (May 28, 2020) (GAO–20–436) (online 
at www.gao.gov/assets/gao-20-436.pdf). 

2 Stephen M. Kohn, The Whistle-Blowers of 1777, New York Times (June 12, 2011) (online at 
www.nytimes.com/2011/06/13/opinion/13kohn.html). 

2302(b)(8), section 2302(b)(9)(A)(i), (B), (C), (D), or (E), section 2302(b)(13), 
or section 2302(g)’’; and 

(B) in subsection (i), by striking ‘‘section 2302(b)(8) or subparagraph 
(A)(i), (B), (C), or (D) of section 2302(b)(9)’’ and inserting ‘‘section 2302(b)(8), 
subparagraph (A)(i), (B), (C), (D), or (E) of section 2302(b)(9), section 
2302(b)(13), or section 2302(g)’’; 

(3) in section 1215(a)(3)(B), by striking ‘‘section 2302(b)(8), or 2302(b)(9)(A)(i), 
(B), (C), or (D)’’ each place it appears and inserting ‘‘section 2302(b)(8), section 
2302(b)(9)(A)(i), (B), (C), (D), or (E), section 2302(b)(13), or section 2302(g)’’; 

(4) in section 2302— 
(A) in subsection (a)— 

(i) in paragraph (1), by inserting ‘‘or (g)’’ after ‘‘subsection (b)’’; and 
(ii) in paragraph (2)(C)(i), by striking ‘‘subsection (b)(8) or section 

2302(b)(9)(A)(i), (B), (C), or (D)’’ and inserting ‘‘section 2302(b)(8), sec-
tion 2302(b)(9)(A)(i), (B), (C), (D), or (E), section 2302(b)(13), or section 
2302(g)’’; and 

(B) in subsection (c)(1)(B), by striking ‘‘paragraph (8) or subparagraph 
(A)(i), (B), (C), or (D) of paragraph (9) of subsection (b)’’ and inserting ‘‘para-
graph (8), subparagraph (A)(i), (B), (C), or (D) of paragraph (9), or para-
graph (13) of subsection (b) or subsection (g)’’; 

(5) in section 7515(a)(2), by striking ‘‘paragraph (8), (9), or (14) of section 
2302(b)’’ and inserting ‘‘paragraph (8), (9), (13), or (14) of section 2302(b) or sec-
tion 2302(g)’’; 

(6) in section 7701(c)(2)(B), by inserting ‘‘or section 2302(g)’’ after ‘‘section 
2302(b)’’; and 

(7) in section 7703(b)(1)(B), by striking ‘‘section 2302(b)(8), or 2302(b)(9)(A)(i), 
(B), (C), or (D)’’ and inserting ‘‘section 2302(b)(8), section 2302(b)(9)(A)(i), (B), 
(C), (D), or (E), section 2302(b)(13), or section 2302(g)’’. 

SUMMARY AND PURPOSE OF LEGISLATION 

The Whistleblower Protection Improvement Act of 2021, H.R. 
2988, would create new federal whistleblower protections, including 
strengthened protections against retaliatory investigations and pro-
tections for disclosures to Congress; expand and clarify existing 
protections, including protections against the disclosure of a whis-
tleblower’s identity; establish new procedures to ensure that em-
ployees receive timely relief for their retaliation claims; and extend 
protections to noncareer Senior Executive Service employees, Pub-
lic Health Service officers or applicants, and the Commissioned Of-
ficer Corps of the National Oceanic and Atmospheric Administra-
tion (NOAA). 

BACKGROUND AND NEED FOR LEGISLATION 

Federal whistleblowers are an integral part of our constitutional 
system of checks and balances. However, whistleblowers act at 
great personal risk and often face retaliation. Being a whistle-
blower often means risking one’s career. The Government Account-
ability Office (GAO) recently found that federal employees who 
filed whistleblower complaints were terminated at a higher rate 
than other employees.1 Since our country’s founding, Congress has 
recognized the need to provide statutory protections to these brave 
public servants—America’s first whistleblower protection law was 
enacted by the Continental Congress in July 1778.2 

Federal whistleblowers provide critical information to Congress 
and the executive branch on government corruption and wrong-
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3 Committee on Oversight and Reform, Press Release: Select Subcommittee Releases New Evi-
dence of Trump Administration’s Failure to Address Supply Shortages (Mar. 31, 2021) (online 
at https://oversight.house.gov/news/press-releases/select-subcommittee-releases-new-evidence-of- 
trump-administration-s-failure-to). 

4 See Committee on Oversight and Reform, Press Release: TransDigm to Refund $16.1 Million 
as a Result of Committee Investigation (May 24, 2019) (online at https://oversight.house.gov/ 
news/press-releases/transdigm-to-refund-161-million-to-dod-as-a-result-of-committee-investiga-
tion). 

5 Committee on Oversight and Reform, Hearing on Improving Government Accountability and 
Transparency (May 3, 2021) (online at https://oversight.house.gov/legislation/hearings/improving- 
government-accountability-and-transparency). 

6 Government Accountability Project, Written Testimony of Thomas Devine, Legal Director 
(May 3, 2021) (online at https://docs.house.gov/meetings/GO/GO00/20210503/112523/HHRG-117- 
GO00-20210503-SD008.pdf). 

7 H.R. 5790, 114th Cong. (2016). 
8 U.S. House of Representatives, Debate on H.R. 1064 (Feb. 1, 2019) (online at 

www.congress.gov/congressional-record/2019/02/11/house-section/article/H1499-1). 

doing. Whistleblower disclosures have saved lives, exposed corrup-
tion, and recovered untold amounts of taxpayer dollars. For exam-
ple, a former scientist at the Department of Health and Human 
Services shared his concerns about the strategy for addressing the 
coronavirus pandemic 3 and federal and private company whistle-
blowers provided information that helped the Committee on Over-
sight and Reform obtain a $16.1 million refund to the Department 
of Defense from a defense contractor that overcharged the govern-
ment for spare military aircraft parts.4 

The Committee considered H.R. 2988 at a hearing on May 3, 
2021 and heard testimony from multiple nonpartisan experts on 
the need for additional whistleblower protections. Elizabeth 
Hempowicz, Director of Public Policy at the Project on Government 
Oversight, testified about the need to enact H.R. 2988: 

I couldn’t encourage Congress to pass it more. I think it’s 
critically necessary, and I think it really does address some of 
the biggest loopholes and most consequential loopholes in our 
whistleblower laws today.5 

In a written statement for the hearing record, Thomas Devine, 
Legal Director of the Government Accountability Project, stated: 

This legislation is desperately needed, because the structures 
to defend the non-partisan, professional merit system are dor-
mant when needed most as our nation prepares for unprece-
dented spending to meet unprecedented challenges. . . . 

The Whistleblower Protection Improvement Act directly ad-
dresses the structural weaknesses that doomed previous man-
dates in principle. When we need America’s federal whistle-
blowers most, it will upgrade their protection from a mirage to 
global best practices against workplace harassment.6 

Measures enhancing whistleblower protections against retalia-
tion have received strong bipartisan support over the years and 
have historically passed Congress with near unanimity. For exam-
ple, every Republican Member of the 114th Congress joined a 
unanimous vote to increase penalties for retaliation against whis-
tleblowers.7 During the 116th Congress, Rep. Mark Meadows advo-
cated for enhanced whistleblower rights on the House floor: ‘‘Whis-
tleblowers in the Federal Government should be able to tell their 
supervisor when something is going wrong. That is the truth, no 
matter what.’’ 8 

H.R. 2988 has also received bipartisan support. Rep. Nancy Mace 
urged her Republican colleagues to support the bill: 
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9 Representative Nancy Mace, Press Release: Rep. Mace Cosponsor Bipartisan Whistleblower 
Protection Bill (May 4, 2021) (online at https://mace.house.gov/media/press-releases/rep-mace-
cosponsors-bipartisan-whistleblower-protection-bill). 

10 Government Accountability Project, Press Release: Government Accountability Project and 
266 Advocacy Organizations Call on President Biden and Congress to Pass Stronger Whistle-
blower Protections (Apr. 1, 2020) (online at www.whistleblower.org/press-release/press-release- 
government-accountability-project-and-264-advocacy-organizations-call-on-president-biden-and- 
congress-to-pass-stronger-whistleblower-protections/). 

11 Letter from Steering Committee, Make It Safe Coalition, to Chairwoman Carolyn B. Malo-
ney, Committee on Oversight and Reform (May 3, 2021) (online at https://oversight.house.gov/ 
sites/democrats.oversight.house.gov/files/MISC%20WPIA%20Support%20Letter.pdf). 

12 Sistek v. Department of Veterans Affairs, 955 F.3d 948 (Fed. Cir. 2020). 

When Americans alert the nation to waste, fraud, and abuse 
by the federal government, they take immense personal, pro-
fessional, and emotional risks. Right now, these brave citizens 
are vulnerable to vicious campaigns of intimidation and retal-
iation which put their ability to provide for their families in 
jeopardy. Whistleblowers help root out corruption and we must 
ensure they aren’t victimized or silenced by those who seek to 
abuse their power.9 

A group of 267 organizations that represent diverse viewpoints 
encouraged President Biden and congressional leaders to improve 
whistleblower protections on April 1, 2021: 

We urge your leadership now to expeditiously implement 
what Congress intended when it passed the WPEA [Whistle-
blower Protection Enhancement Act of 2012], and to expand 
best practice rights where needed most—for the integrity of 
pandemic relief legislation along with other public health work, 
for honest law enforcement officers challenging police abuses of 
power, and for all congressional witnesses.10 

H.R. 2988 has also received support from the Make It Safe Coali-
tion, a bi-partisan, trans-ideological coalition of individuals and 75 
non-governmental organizations. The coalition’s steering committee 
comprises organizations spanning the ideological spectrum, includ-
ing the Government Accountability Project, the National Taxpayers 
Union, the Project on Government Oversight, the Taxpayer Protec-
tion Alliance, and Whistleblowers of America.11 

NEW AND EXPANDED WHISTLEBLOWER PROTECTIONS 

H.R. 2988 would establish several new protections for whistle-
blowers. Section 2(a) would prohibit investigations or referrals to 
inspectors general in retaliation against protected whistleblower 
activity. This change fills a critical hole created by a 2020 Federal 
Circuit Court decision that held that current whistleblower laws 
only prohibit a retaliatory investigation if the investigation ulti-
mately resulted in a ‘‘significant change’’ in the employee’s working 
conditions.12 

Section 2(c) would prohibit federal employees from publicly dis-
closing the identity of an employee because of that employee’s 
whistleblowing activity. Public disclosure of a whistleblower’s iden-
tity can lead to threats against a whistleblower’s career, well-being, 
and even life. Attempts to out whistleblowers also deter other po-
tential whistleblowers from coming forward. 

Section 2(d) would amend the Lloyd–La Follette Act, 5 U.S.C. §
7211, to make clear that no officer or employee of the federal gov-
ernment—including the president or vice president—may interfere 
with or retaliate against a federal employee for sharing information 
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13 Minority Staff, Committee on Oversight and Reform, Urgent Reforms Needed at TSA, 115th 
Cong. (Sept. 2018) (online at https://oversight.house.gov/sites/democrats.oversight.house.gov/files/ 
documents/Democratic%20Staff%20Report%20on%20TSA%20Investigation.pdf). 

14 White House Whistleblower Says She Felt Humiliated After Retaliation from Boss, NBC 
News (Apr. 2, 2019) (online at www.nbcnews.com/politics/white-house/white-house- 
whistleblower-says-she-felt-humiliated-after-retaliation-boss-n990171). 

15 Letter from Chairwoman Eddie Bernice Johnson, Committee on Science, Space, and Tech-
nology, to Chairwoman Carolyn B. Maloney, Committee on Oversight and Reform (Jan. 25, 
2021) (online at https://oversight.house.gov/sites/democrats.oversight.house.gov/files/ 
NOAA%20CORPS%20WPA%20Chair%20to%20Chair%20Letter_.pdf). 

with Congress. This subsection also clarifies that federal officers 
and employees have the right to petition Congress, provide infor-
mation to Congress, and respond to congressional requests for in-
formation. 

The new protections in this bill will help prevent the retaliation 
some whistleblowers have historically faced, such as retaliation for 
cooperating with congressional requests for documents and testi-
mony. 

In another example, Transportation Security Administration offi-
cials moved employees to new duty stations because the employees 
alerted Congress about their concerns with security at the airports 
where they worked. These supervisors used involuntary reassign-
ments as a reprisal tactic to punish these whistleblowers, forcing 
them to move their families hundreds of miles away.13 

Section 3(d) would expand existing whistleblower protections. It 
would strengthen whistleblower protections to cover disclosures to 
an employee’s supervisor or others in an employee’s supervisory 
chain of command, closing a loophole in current law. One recent ex-
ample of this ‘‘chain-of-command’’ retaliation was when a White 
House supervisor moved files beyond the reach of an employee who 
reported concerns to her supervisor, and to the Committee, about 
White House security clearance practices in 2019.14 

Section 3(f) of H.R. 2988 would extend existing whistleblower 
protections to noncareer Senior Executive Service employees, Pub-
lic Health Service officers or applicants, and the Commissioned Of-
ficer Corps of NOAA. On January 25, 2021, Rep. Eddie Bernice 
Johnson, Chairwoman of the House Committee on Science, Space, 
and Technology, wrote a letter to Chairwoman Maloney empha-
sizing the importance of extending these protections to the NOAA 
Corps to ensure that they have the same protections as other 
NOAA employees.15 

PROCEDURAL IMPROVEMENTS 

H.R. 2988 includes several procedural improvements to ensure 
that whistleblowers have rights to effective process and equitable 
relief. 

Section 3(a) would enable the Office of Special Counsel to refer 
disclosures of alleged misconduct by an officer or employee of an 
Office of Inspector General (OIG) to the Integrity Committee of the 
Council of the Inspectors General on Integrity and Efficiency. This 
change would allow for a more efficient process to ensure allega-
tions involving OIGs are promptly investigated by the Integrity 
Committee, the body that Congress has tasked with investigating 
this kind of misconduct. 

Section 3(c) would require timely consideration and appeals of 
employees’ requests for stays of personnel actions and would estab-
lish a more permissive legal standard for such requests. It also 
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16 Merit Systems Protection Board, Frequently Asked Questions About the Lack of Board 
Quorum and Lack of Board Members (Mar. 4, 2022) (online at www.mspb.gov/ 
FAQs_Absence_of_Board_Quorum_March_4_2022.pdf). 

17 MSPB Confirms Backlog of 3118 Federal Employment Cases, Whistleblower News Network 
(Jan. 29, 2021) (online at www.whistleblowersblog.org/2021/01/articles/exclusives/wnn-exclusive- 
mspb-confirms-backlog-of-3118-federal-employment-cases/). 

18 Committee on Oversight and Reform, Press Release: Cummings Lauds House Passage of 
‘‘Whistleblower Protection Enhancement Act of 2012’’ (Sept. 28, 2012) (online at https://over-
sight.house.gov/news/press-releases/cummings-lauds-house-passage-of-whistleblower-protection- 
enhancement-act-of-2012). 

would expand employees’ rights to challenge executive branch non-
disclosure agreements that limit the employees’ ability to share in-
formation with Congress, report violations of law to an inspector 
general, or engage in any other protected whistleblowing activity. 

This subsection would empower an employee to file an action di-
rectly with the appropriate United States district court if the Merit 
Systems Protection Board (MSPB) fails to issue a final order or de-
cision within 180 days (or 240 days for complex cases) of receiving 
the employee’s request for corrective action. MSPB lacked a 
quorum between January 2017 and March 2022.16 Vacancies at 
MSPB resulted in a historic backlog of more than 770 whistle-
blower cases.17 This provision, which is retroactive for a period of 
five years, would provide a new avenue for relief for employees 
whose claims have been stymied by MSPB’s lack of a quorum. 

This subsection would also require that the case in district court 
be tried before a jury upon request by either party. Access to jury 
trials has been a longtime priority of whistleblower advocates. In 
2012, then-Ranking Member Elijah Cummings said on passage of 
the Whistleblower Protection Enhancement Act: 

I know this bill represents a compromise based on the polit-
ical realities of today. But the fight is not over. I will continue 
to fight for the protections that are not in this bill and hope 
that my colleagues on both sides of the aisle will join me in 
that fight. . . . [W]e need to amend the law to allow whistle-
blowers the ability to go to court and have their case heard by 
a jury.18 

Section 3(e) would make clear that an employee would also be 
entitled to recover attorney fees if the employee prevails in judicial 
review of a decision by MSPB, bringing the remedy for this proce-
dural right in line with other protections of employee rights. Sec-
tion 3(g) would also make clear that an employee who prevails in 
an appeal to MSPB is entitled to the relief necessary to make the 
employee whole, including training, seniority, and promotions con-
sistent with the employee’s record. 

SECTION-BY-SECTION ANALYSIS 

Sec. 1. Short title 
The short title is the ‘‘Whistleblower Protection Improvement Act 

of 2021.’’ 

Sec. 2. Additional whistleblower protections 

Subsection (a)—Investigations as Personnel Actions 
Paragraph (1) amends subsection (a) of section 2302 of title 5, 

United States Code, to prohibit retaliatory investigations against 
any covered employee who engages in whistleblowing activity pro-
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tected by 5 U.S.C. § 2302(b)(8). This prohibition covers the com-
mencement, expansion, or extension of any investigation, or a retal-
iatory referral to an inspector general, but does not include inves-
tigations or referrals that are ministerial or nondiscretionary. 

Paragraph (2) applies the amendment made by paragraph (1) to 
investigations opened or referrals made on or after the date of en-
actment of the Act. 

Subsection (b)—Right to Petition Congress 
Paragraph (1) amends subsection (b) of section 2302 of title 5, 

United States Code, to prohibit retaliation against any covered em-
ployee for sharing information with Congress, as protected by sec-
tion 7211 of title 5, United States Code. 

Paragraph (2) applies the amendment made by paragraph (1) to 
conduct occurring on or after the date of enactment of the Act. 

Subsection (c)—Prohibition on Disclosure of Whistleblower 
Identity 

Paragraph (1) amends section 2302 of title 5, United States Code, 
by adding a new subsection (g), which limits public disclosure of 
the identity of an employee who engages in whistleblowing activity 
protected by section 2302. Specifically, the provision prohibits dis-
closure outside the federal government of an employee’s identity or 
personally identifiable information, because of that individual’s pro-
tected whistleblower activity or suspicion that the individual en-
gaged in protected activity. Public disclosure of the individual’s 
identity or identifying information is allowed only if: (1) the indi-
vidual provides written consent; (2) the disclosure is made pursu-
ant to federal records requirements in section 552a of title 5, 
United States Code; (3) the disclosure is to a lawyer for the sole 
purpose of providing legal advice for an employee accused of retal-
iation; or (4) if the disclosure is otherwise required or expressly 
permitted by law. 

Paragraph (2) applies the amendment made by paragraph (1) to 
disclosures occurring on or after the date of enactment of the Act. 

Subsection (d)—Right to Petition Congress 
Paragraph (1) amends section 7211 of title 5, United States Code, 

to clarify that no officer or employee of the federal government— 
including the president or vice president—may interfere with or re-
taliate against a federal employee for sharing information with 
Congress. The provision also clarifies current law to expressly pro-
vide federal officers and employees the right to petition Congress; 
furnish information, documents, or testimony to Congress; and re-
spond to any congressional request for information, documents, or 
testimony. 

Paragraph (2) makes a conforming technical change to the table 
of sections for subchapter II of chapter 72 of title 5, United States 
Code. 
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Sec. 3. Enhancement of whistleblower protections 

Subsection (a)—Disclosures Relating to Officers or Employees 
of an Office of Inspector General 

Subsection (a) amends subsection (c) of section 1213 of title 5, 
United States Code, to permit the Office of Special Counsel to refer 
disclosures of misconduct by an officer or employee of an Office of 
Inspector General to the Council of the Inspectors General on In-
tegrity and Efficiency. 

Subsection (b)—Retaliatory Referrals to Inspectors General 
Subsection (b) amends subsection (d) of section 1214 of title 5, 

United States Code, to require that, if the Special Counsel deter-
mines that a referral to an inspector general was made in retalia-
tion for protected whistleblowing activity, the Special Counsel shall 
transmit that finding in writing to that inspector general within 
seven days of making the finding, and the inspector general shall 
consider that finding in determining whether to initiate or continue 
the investigation based on that retaliatory referral. 

Subsection (c)—Ensuring Timely Referral 
Paragraph (1) amends various subsections of section 1221 of title 

5, United States Code, to allow an employee to bring an individual 
right of action to challenge an executive branch nondisclosure 
agreement that limits the employee’s ability to share information 
with Congress, report violations of law to an inspector general, or 
engage in any other protected whistleblowing activity. 

Paragraph (2) amends subsection (c) of section 1221 to provide 
for timely consideration of an employee’s request to the Merit Sys-
tems Protection Board for a stay of a personnel action and provides 
that the Board shall issue a stay if it determines that there is a 
substantial likelihood that the employee’s protected activity was a 
contributing factor to the personnel action, or if a stay is otherwise 
appropriate. 

Paragraph (3) amends subsection (c) of section 1221 to provide 
for prompt consideration of an employee’s appeal of a decision to 
deny a stay of a personnel action, requiring the Merit Systems Pro-
tection Board to provide a decision on the appeal within 21 days 
of receiving the appeal. 

Paragraph (4) amends subsection (i) of section 1221 to empower 
an employee to file an action directly with the appropriate United 
States district court if the Merit Systems Protection Board fails to 
issue a final order or decision within 180 days (or 240 days for 
cases that the board certifies in writing require a longer period due 
to complexity) of receiving the employee’s request for corrective ac-
tion. These amendments apply to any request submitted to the 
Board during the five-year period preceding the date of enactment 
of the Act. 

Subsection (d)—Recipients of Whistleblower Disclosures 
Subsection (d) amends subsection (b) of section 2302 of title 5, 

United States Code, to clarify that an employee’s disclosures to a 
‘‘supervisor in the employee’s direct chain of command’’ are pro-
tected disclosures for the purposes of federal whistleblower protec-

VerDate Sep 11 2014 04:36 May 22, 2022 Jkt 029006 PO 00000 Frm 00013 Fmt 6659 Sfmt 6602 E:\HR\OC\HR334.XXX HR334



14 

tions, in addition to disclosures to the Special Counsel, the inspec-
tor general, or other designated entities. 

Subsection (e)—Attorney Fees 
Paragraph (1) amends subsection (a) of section 7703 of title 5, 

United States Code, to clarify that an employee is entitled to re-
cover attorney fees if the employee prevails in judicial review of a 
decision by the Merit Systems Protection Board. 

Paragraph (2) applies the amendment made by paragraph (1) to 
any proceeding brought before the date of enactment of the Act 
with respect to any action in which the applicable court has not 
issued a final decision, in addition to proceedings brought after the 
date of enactment. 

Subsection (f)—Extending Whistleblower Protection Act to 
Certain Employees 

Paragraph (1) amends subsection (a) of section 2302 of title 5, 
United States Code, to extend protections under the Whistleblower 
Protection Act to all noncareer appointees in the Senior Executive 
Service, to officers or applicants of the Public Health Service, and 
to the commissioned officer corps of the National Oceanic and At-
mospheric Administration. 

Paragraph (2) makes conforming technical changes to section 
3071 of title 33, United States Code. 

Paragraph (3) applies the amendments made by paragraphs (1) 
and (2) to personnel actions taken after the date of enactment of 
the Act. 

Subsection (g)—Relief 
Paragraph (1) amends subsection (b) of section 7701 of title 5, 

United States Code, to clarify that when an employee is the pre-
vailing party in an appeal to the Merit Systems Protection Board, 
the employee shall be granted relief necessary to make the em-
ployee whole, including training, seniority, and promotions con-
sistent with the employee’s record. 

Paragraph (2) applies the amendment made by paragraph (1) to 
any appeal made before the date of enactment of the Act for which 
the Board has not issued a final decision, in addition to any appeal 
made after the date of enactment. 

Sec. 4. Clarifying certain furloughs as adverse personnel actions 

Subsection (a)—In General 
Subsection (a) amends section 7512 of title 5, United States 

Code, to specify that furloughs of 13 days or less caused by a lapse 
in appropriations are not adverse actions for the purposes of the 
procedures set forth in sections 7513, 7514, and 7515 of title 5, 
United States Code. 

Subsection (b)—Application 
Subsection (b) makes the amendment made by subsection (a) ap-

plicable to furloughs on or after the date of enactment of the Act. 
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Sec. 5. Codification of protections for disclosures of censorship re-
lated to research, analysis, or technical information 

Subsection (a)—In General 
Subsection (a) amends section 2302 of title 5, United States 

Code, to add a new subsection (h) to codify protections previously 
enacted in Section 110 of the Whistleblower Protection Enhance-
ment Act of 2012, which prohibit retaliation against a covered em-
ployee for disclosures the employee reasonably believes show evi-
dence of censorship of research, analysis, or technical information. 

Subsection (b)—Repeal 
Subsection (b) repeals language from the Whistleblower Protec-

tion Enhancement Act of 2012 made redundant by the amendment 
made by subsection (a). 

Sec. 6. Title 5 technical and conforming amendments 
This section makes technical and conforming changes to various 

sections of title 5, United States Code, to account for changes made 
throughout the Act. 

LEGISLATIVE HISTORY 

During the 117th Congress, on May 4, 2021, Representatives 
Carolyn B. Maloney (D–NY), Chairwoman of the Committee; Nancy 
Mace (R–SC); Eddie Bernice Johnson (D–TX), Chair of the Com-
mittee on Science, Space, and Technology; Gerald E. Connolly (D– 
VA), Chairman of the Subcommittee on Government Operations; 
Jackie Speier (D–CA); and Kathleen M. Rice (D–NY) introduced 
H.R. 2988, the Whistleblower Protection Improvement Act. H.R. 
2988 was referred to the Committee on Oversight and Reform. 

On May 3, 2021, the Committee held a hearing to consider pro-
posals in H.R. 2988. The Committee heard testimony from James- 
Christian Blockwood, Executive Vice President of the Partnership 
for Public Service; Elizabeth Hempowicz, Director of Public Policy 
for the Project on Government Oversight; Rudy Mehrbani, Senior 
Advisor of the Democracy Fund; and Zack Smith, Legal Fellow of 
the Heritage Foundation. 

On June 29, 2021, the Committee considered H.R. 2988 at a 
business meeting with a quorum present. The Committee ordered 
the bill reported favorably, as amended, by voice vote. 

Also during the 117th Congress, on September 21, 2021, Rep-
resentative Adam Schiff introduced H.R. 5314, the Protecting Our 
Democracy Act, with Chairwoman Maloney and several other com-
mittee chairs and Members. Subtitle A of title VIII of H.R. 5314 
is substantially the same text as the Whistleblower Protection Im-
provement Act, as reported favorably by the Committee in the 
117th Congress. On December 9, 2021, H.R. 5314 was passed by 
the House of Representatives by a bipartisan vote of 220–208. 

During the 116th Congress, on August 4, 2020, Representatives 
Carolyn B. Maloney (D–NY), Chairwoman of the Committee; Ger-
ald E. Connolly (D–VA), Chairman of the Subcommittee on Govern-
ment Operations; and Jackie Speier (D–CA) introduced H.R. 7935, 
the Whistleblower Protection Improvement Act, with substantially 
the same text as the version in the 117th Congress. H.R. 7935 was 
referred to the Committee on Oversight and Reform. 
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On September 23, 2020, Representative Adam Schiff introduced 
H.R. 8363, the Protecting Our Democracy Act, with Chairwoman 
Maloney and several other committee chairs and Members. Subtitle 
A of title VIII of H.R. 8363 is the same text as the Whistleblower 
Protection Improvement Act as introduced in the 116th Congress. 

Also during the 116th Congress, on February 7, 2019, Represent-
ative Katie Hill (D–CA) and Representative Mark Meadows (R– 
NC), then-Ranking Member of the Subcommittee on Government 
Operations, introduced H.R. 1064, a bill containing substantially 
the same text as subsection (c) of section 3 of the Whistleblower 
Protection Improvement Act, as introduced in both the 116th and 
117th Congresses. On February 11, 2019, H.R. 1064 was passed by 
the House of Representatives by voice vote. 

COMMITTEE CONSIDERATION 

On June 29, 2021, the Committee considered H.R. 2988 at a 
business meeting. Chairwoman Maloney offered an amendment in 
the nature of a substitute (ANS), and the Committee ordered the 
bill as amended favorably reported by voice vote. 

ROLL CALL VOTES 

There were no roll call votes during consideration of H.R. 2988. 

EXPLANATION OF AMENDMENTS 

Chairwoman Maloney offered an ANS that modified the bill to: 
(1) clarify the definition of a retaliatory investigation and retalia-
tory referral to an OIG; (2) add a causation requirement to the pro-
hibition on public disclosure of a whistleblower’s identity, prohib-
iting such disclosure because of actual or suspected whistleblowing 
activity; (3) add a requirement that, if the Special Counsel deter-
mines that a referral to an OIG was in retaliation for protected 
whistleblowing activity, the Special Counsel must communicate 
that finding in writing to the relevant OIG within seven days; (4) 
make the provision granting whistleblowers the right to a jury trial 
retroactive for claims filed to MSPB for up to five years prior to the 
date of enactment; and (5) provide other technical and conforming 
changes. The ANS passed by voice vote. 

LIST OF RELATED COMMITTEE HEARINGS 

In accordance with section 103(i) of H. Res. 6, the Committee 
considered the proposals set forth in H.R. 2988 on May 3, 2021, as 
part of a hearing to consider various government accountability 
and transparency legislative proposals. 

STATEMENT OF OVERSIGHT FINDINGS AND RECOMMENDATIONS OF 
THE COMMITTEE 

In compliance with clause 3(c)(1) of rule XIII and clause (2)(b)(1) 
of rule X of the Rules of the House of Representatives, the Com-
mittee finds that expanded substantive and procedural protections 
for federal whistleblowers are necessary to protect civil servants 
who act with great personal risk to uncover waste, fraud, abuse, 
and misconduct in the government, such that the Committee rec-
ommends the adoption of this bill (H.R. 2988) to ensure that whis-
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tleblowers can continue serving a critical accountability function 
and be protected from retaliation for exposing wrongdoing. 

STATEMENT OF GENERAL PERFORMANCE GOALS AND OBJECTIVES 

In accordance with clause 3(c)(4) of rule XIII of the Rules of the 
House of Representatives, the Committee’s performance goal or ob-
jective of this bill is to amend title 5, United States Code, to modify 
and enhance protections for federal government whistleblowers, 
and for other purposes. 

APPLICATION OF LAW TO THE LEGISLATIVE BRANCH 

Section 102(b)(3) of Public Law 104–1 requires a description of 
the application of this bill to the legislative branch where the bill 
relates to the terms and conditions of employment or access to pub-
lic services and accommodations. This bill amends title 5, United 
States Code, to modify and enhance protections for federal govern-
ment whistleblowers, and for other purposes. As such, this bill does 
not relate to terms and conditions of employment or access to pub-
lic services or accommodations. 

DUPLICATION OF FEDERAL PROGRAMS 

In accordance with clause 3(c)(5) of rule XIII, no provision of this 
bill establishes or reauthorizes a program of the federal govern-
ment known to be duplicative of another federal program, a pro-
gram that was included in any report from the Government Ac-
countability Office to Congress pursuant to section 21 of Public 
Law 111–139, or a program related to a program identified in the 
most recent Catalog of Federal Domestic Assistance. 

DISCLOSURE OF DIRECTED RULE MAKINGS 

This bill does not direct the completion of any specific rule mak-
ings within the meaning of section 551 of title 5, United States 
Code. 

FEDERAL ADVISORY COMMITTEE ACT STATEMENT 

The legislation does not establish or authorize the establishment 
of an advisory committee within the definition of section 5(b) of the 
appendix to title 5, United States Code. 

UNFUNDED MANDATES REFORM ACT STATEMENT 

Pursuant to section 423 of the Congressional Budget Act of 1974, 
the Committee has included a letter received from the Congres-
sional Budget Office below. 

EARMARK IDENTIFICATION 

This bill does not include any congressional earmarks, limited 
tax benefits, or limited tariff benefits as defined in clause 9 of rule 
XXI of the House of Representatives. 

COMMITTEE COST ESTIMATE 

Pursuant to clause 3(d)(2)(B) of rule XIII of the Rules of the 
House of Representatives, the Committee includes below a cost es-
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timate of the bill prepared by the Director of the Congressional 
Budget Office under section 402 of the Congressional Budget Act 
of 1974. 

NEW BUDGET AUTHORITY AND CONGRESSIONAL BUDGET OFFICE 
COST ESTIMATE 

Pursuant to clause 3(c)(3) of rule XIII of the House of Represent-
atives, the cost estimate prepared by the Congressional Budget Of-
fice and submitted pursuant to section 402 of the Congressional 
Budget Act of 1974 is as follows: 

U.S. CONGRESS, 
CONGRESSIONAL BUDGET OFFICE, 

Washington, DC, April 27, 2022. 
Hon. CAROLYN B. MALONEY, 
Chairwoman, Committee on Oversight and Reform, 
House of Representatives, Washington, DC. 

DEAR MADAM CHAIRWOMAN: The Congressional Budget Office 
has prepared the enclosed cost estimate for H.R. 2988, the Whistle-
blower Protection Improvement Act of 2021. 

If you wish further details on this estimate, we will be pleased 
to provide them. The CBO staff contact is Matthew Pickford. 

Sincerely, 
PHILLIP L. SWAGEL, 

Director. 
Enclosure. 

H.R. 2988 would create new protections for federal employees 
who report fraud or other improprieties, expand and clarify exist-
ing protections, and establish new procedures to ensure that em-
ployees receive timely relief if their claims of retaliation are af-
firmed. The bill also would extend whistleblower protections to 
noncareer appointees in the Senior Executive Service, Public 
Health Service officers or applicants, and members of the National 
Oceanic and Atmospheric Administration’s commissioned officer 
corps. 

Specifically, the bill would: 

VerDate Sep 11 2014 04:36 May 22, 2022 Jkt 029006 PO 00000 Frm 00018 Fmt 6659 Sfmt 6602 E:\HR\OC\HR334.XXX HR334 In
se

rt
 o

ffs
et

 fo
lio

 2
4 

he
re

 H
R

33
4.

00
1



19 

• Prohibit federal employees from disclosing a whistle-
blower’s identity, 

• Grant whistleblowers the right to furnish information to 
the Congress, 

• Permit whistleblowers to seek a review in district court if 
a retaliation claim is not adjudicated within 180 days, 

• Require federal agencies to pay attorneys’ fees for employ-
ees or former employees who prevail in proceedings before the 
Merit Systems Protection Board (MSPB), and 

• Establish protections for federal employees who disclose 
censorship of research or technical information. 

The costs of the legislation, detailed in Table 1, fall within budg-
et function 800 (general government). 

TABLE 1.—ESTIMATED BUDGETARY EFFECTS OF H.R. 2988 

By fiscal year, millions of dollars— 

2022 2023 2024 2025 2026 2027 2028 2029 2030 2031 2022– 
2026 

2022– 
2031 

Increases in Direct Spending a 

Estimated Budget Authority 0 1 1 1 1 1 1 1 1 1 4 9 
Estimated Outlays ............. 0 1 1 1 1 1 1 1 1 1 4 9 

Increases in Spending Subject to Appropriation 
Estimated Authorization .... 0 3 4 4 4 n.e. n.e. n.e. n.e. n.e. 15 n.e. 
Estimated Outlays ............. 0 3 4 4 4 n.e. n.e. n.e. n.e. n.e. 15 n.e. 

Components may not sum to totals because of rounding; n.e. = not estimated. 
a Payments for successful whistleblower claims and related attorney fees would be paid from the Judgment Fund (a permanent indefinite 

appropriation). Under the No Fear Act (Public Law 107–174), spending from the Judgment Fund would be reimbursed from discretionary funds 
appropriated to the federal agency where the claim arose. Those reimbursements are not counted as reductions in direct spending because 
they are dependent on future appropriations. 

For this estimate, CBO assumes that the bill will be enacted late 
in fiscal year 2022. 

H.R. 2988 would allow some whistleblowers who prevail in an ac-
tion before the MSPB to be reimbursed for attorneys’ fees. Some 
awards could be significant and initially would be paid from the 
Judgment Fund (a permanent, indefinite appropriation used to pay 
claims against the government), which would be reimbursed by the 
federal agency involved. Using a historical analysis of whistle-
blower cases and information from the Office of Special Counsel 
(OSC) and the MSPB, CBO estimates that enacting H.R. 2988 
would increase direct spending by $9 million over the 2022–2031 
period for payments to whistleblowers and for attorneys’ fees. 

Over the 2015–2020 period, OSC received about 1,500 new cases 
annually for investigation. Using information from OSC and the 
MSPB, CBO expects that the bill would increase costs for those 
agencies by $3 million annually (or about a 5 percent increase in 
their costs) for investigation and administration. Additionally, all 
federal agencies would incur some new costs for training and em-
ployee education and some federal agencies would be required to 
reimburse the Judgment Fund for successful claims. Those reim-
bursements would generally be made one year after an award was 
paid. In total, CBO estimates that implementing H.R. 2988 would 
cost $15 million over the 2022–2026 period; any spending would be 
subject to the availability of appropriated funds. 

The CBO staff contacts for this estimate are Matthew Pickford 
and Sofia Guo. The estimate was reviewed by H. Samuel 
Papenfuss, Deputy Director of Budget Analysis. 
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CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED 

In compliance with clause 3(e) of rule XIII of the Rules of the 
House of Representatives, changes in existing law made by the bill, 
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italics, 
and existing law in which no change is proposed is shown in 
roman): 

TITLE 5, UNITED STATES CODE 

* * * * * * * 

PART II—CIVIL SERVICE FUNCTIONS AND 
RESPONSIBILITIES 

* * * * * * * 

CHAPTER 12—MERIT SYSTEMS PROTECTION BOARD, 
OFFICE OF SPECIAL COUNSEL, AND EMPLOYEE RIGHT 
OF ACTION 

* * * * * * * 

SUBCHAPTER II—OFFICE OF SPECIAL COUNSEL 

* * * * * * * 

§ 1212. Powers and functions of the Office of Special Counsel 
(a) The Office of Special Counsel shall— 

(1) in accordance with section 1214(a) and other applicable 
provisions of this subchapter, protect employees, former em-
ployees, and applicants for employment from prohibited per-
sonnel practices; 

(2) receive and investigate allegations of prohibited per-
sonnel practices, and, where appropriate— 

(A) bring petitions for stays, and petitions for corrective 
action, under section 1214; and 

(B) file a complaint or make recommendations for dis-
ciplinary action under section 1215; 

(3) receive, review, and, where appropriate, forward to the 
Attorney General or an agency head under section 1213, disclo-
sures of violations of any law, rule, or regulation, or gross mis-
management, a gross waste of funds, an abuse of authority, or 
a substantial and specific danger to public health or safety; 

(4) review rules and regulations issued by the Director of the 
Office of Personnel Management in carrying out functions 
under section 1103 and, where the Special Counsel finds that 
any such rule or regulation would, on its face or as imple-
mented, require the commission of a prohibited personnel prac-
tice, file a written complaint with the Board; and 

(5) investigate and, where appropriate, bring actions con-
cerning allegations of violations of other laws within the juris-
diction of the Office of Special Counsel (as referred to in sec-
tion 1216). 
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(b)(1) The Special Counsel and any employee of the Office of Spe-
cial Counsel designated by the Special Counsel may administer 
oaths, examine witnesses, take depositions, and receive evidence. 

(2) The Special Counsel may— 
(A) issue subpoenas; and 
(B) order the taking of depositions and order responses to 

written interrogatories; 
in the same manner as provided under section 1204. 

(3)(A) In the case of contumacy or failure to obey a subpoena 
issued under paragraph (2)(A), the Special Counsel may apply to 
the Merit Systems Protection Board to enforce the subpoena in 
court pursuant to section 1204(c). 

(B) A subpoena under paragraph (2)(A) may, in the case of any 
individual outside the territorial jurisdiction of any court of the 
United States, be served in the manner referred to in subsection 
(d) of section 1204, and the United States District Court for the 
District of Columbia may, with respect to any such individual, com-
pel compliance in accordance with such subsection. 

(4) Witnesses (whether appearing voluntarily or under subpoena) 
shall be paid the same fee and mileage allowances which are paid 
subpoenaed witnesses in the courts of the United States. 

(5)(A) Except as provided in subparagraph (B), the Special Coun-
sel, in carrying out this subchapter, is authorized to— 

(i) have timely access to all records, data, reports, audits, re-
views, documents, papers, recommendations, or other material 
available to the applicable agency that relate to an investiga-
tion, review, or inquiry conducted under— 

(I) section 1213, 1214, 1215, or 1216 of this title; or 
(II) section 4324(a) of title 38; 

(ii) request from any agency the information or assistance 
that may be necessary for the Special Counsel to carry out the 
duties and responsibilities of the Special Counsel under this 
subchapter; and 

(iii) require, during an investigation, review, or inquiry of an 
agency, the agency to provide to the Special Counsel any 
record or other information that relates to an investigation, re-
view, or inquiry conducted under— 

(I) section 1213, 1214, 1215, or 1216 of this title; or 
(II) section 4324(a) of title 38. 

(B)(i) The authorization of the Special Counsel under subpara-
graph (A) shall not apply with respect to any entity that is an ele-
ment of the intelligence community, as defined in section 3 of the 
National Security Act of 1947 (50 U.S.C. 3003), unless the Special 
Counsel is investigating, or otherwise carrying out activities relat-
ing to the enforcement of, an action under subchapter III of chapter 
73. 

(ii) An Inspector General may withhold from the Special Counsel 
material described in subparagraph (A) if the Inspector General de-
termines that the material contains information derived from, or 
pertaining to, intelligence activities. 

(iii) The Attorney General or an Inspector General may withhold 
from the Special Counsel material described in subparagraph (A) 
if— 

(I)(aa) disclosing the material could reasonably be expected 
to interfere with a criminal investigation or prosecution that is 
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ongoing as of the date on which the Special Counsel submits 
a request for the material; or 

(bb) the material— 
(AA) may not be disclosed pursuant to a court order; or 
(BB) has been filed under seal under section 3730 of title 

31; and 
(II) the Attorney General or the Inspector General, as appli-

cable, submits to the Special Counsel a written report that de-
scribes— 

(aa) the material being withheld; and 
(bb) the reason that the material is being withheld. 

(C)(i) A claim of common law privilege by an agency, or an officer 
or employee of an agency, shall not prevent the Special Counsel 
from obtaining any material described in subparagraph (A)(i) with 
respect to the agency. 

(ii) The submission of material described in subparagraph (A)(i) 
by an agency to the Special Counsel may not be deemed to waive 
any assertion of privilege by the agency against a non-Federal enti-
ty or against an individual in any other proceeding. 

(iii) With respect to any record or other information made avail-
able to the Special Counsel by an agency under subparagraph (A), 
the Special Counsel may only disclose the record or information for 
a purpose that is in furtherance of any authority provided to the 
Special Counsel under this subchapter. 

(6) The Special Counsel shall submit to the Committee on Home-
land Security and Governmental Affairs of the Senate, the Com-
mittee on Oversight and Government Reform of the House of Rep-
resentatives, and each committee of Congress with jurisdiction over 
the applicable agency a report regarding any case of contumacy or 
failure to comply with a request submitted by the Special Counsel 
under paragraph (5)(A). 

(c)(1) Except as provided in paragraph (2), the Special Counsel 
may as a matter of right intervene or otherwise participate in any 
proceeding before the Merit Systems Protection Board, except that 
the Special Counsel shall comply with the rules of the Board. 

(2) The Special Counsel may not intervene in an action brought 
by an individual under section 1221, or in an appeal brought by an 
individual under section 7701, without the consent of such indi-
vidual. 

(d)(1) The Special Counsel may appoint the legal, administrative, 
and support personnel necessary to perform the functions of the 
Special Counsel. 

(2) Any appointment made under this subsection shall be made 
in accordance with the provisions of this title, except that such ap-
pointment shall not be subject to the approval or supervision of the 
Office of Personnel Management or the Executive Office of the 
President (other than approval required under section 3324 or sub-
chapter VIII of chapter 33). 

(e) The Special Counsel may prescribe such regulations as may 
be necessary to perform the functions of the Special Counsel. Such 
regulations shall be published in the Federal Register. 

(f) The Special Counsel may not issue any advisory opinion con-
cerning any law, rule, or regulation (other than an advisory opinion 
concerning chapter 15 or subchapter III of chapter 73). 
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(g)(1) The Special Counsel may not respond to any inquiry or dis-
close any information from or about any person making an allega-
tion under section 1214(a), except in accordance with the provisions 
of section 552a of title 5, United States Code, or as required by any 
other applicable Federal law. 

(2) Notwithstanding the exception under paragraph (1), the Spe-
cial Counsel may not respond to any inquiry concerning an evalua-
tion of the work performance, ability, aptitude, general qualifica-
tions, character, loyalty, or suitability for any personnel action of 
any person described in paragraph (1)— 

(A) unless the consent of the individual as to whom the infor-
mation pertains is obtained in advance; or 

(B) except upon request of an agency which requires such in-
formation in order to make a determination concerning an indi-
vidual’s having access to the information unauthorized disclo-
sure of which could be expected to cause exceptionally grave 
damage to the national security. 

(h)(1) The Special Counsel is authorized to appear as amicus cu-
riae in any action brought in a court of the United States related 
to section 2302(b)(8) øor (9)¿, (b)(9), (b)(13), or (g), or as otherwise 
authorized by law. In any such action, the Special Counsel is au-
thorized to present the views of the Special Counsel with respect 
to compliance with section 2302(b)(8) øor (9)¿, (b)(9), (b)(13), or (g) 
and the impact court decisions would have on the enforcement of 
such provisions of law. 

(2) A court of the United States shall grant the application of the 
Special Counsel to appear in any such action for the purposes de-
scribed under subsection (a). 

(i) The Special Counsel shall enter into at least 1 agreement with 
the Inspector General of an agency under which— 

(1) the Inspector General shall— 
(A) receive, review, and investigate allegations of prohib-

ited personnel practices or wrongdoing filed by employees 
of the Office of Special Counsel; and 

(B) develop a method for an employee of the Office of 
Special Counsel to communicate directly with the Inspec-
tor General; and 

(2) the Special Counsel— 
(A) may not require an employee of the Office of Special 

Counsel to seek authorization or approval before directly 
contacting the Inspector General in accordance with the 
agreement; and 

(B) may reimburse the Inspector General for services 
provided under the agreement. 

§ 1213. Provisions relating to disclosures of violations of law, 
gross mismanagement, and certain other matters 

(a) This section applies with respect to— 
(1) any disclosure of information by an employee, former em-

ployee, or applicant for employment which the employee, 
former employee, or applicant reasonably believes evidences— 

(A) a violation of any law, rule, or regulation; or 
(B) gross mismanagement, a gross waste of funds, an 

abuse of authority, or a substantial and specific danger to 
public health or safety; 
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if such disclosure is not specifically prohibited by law and if 
such information is not specifically required by Executive order 
to be kept secret in the interest of national defense or the con-
duct of foreign affairs; and 

(2) any disclosure by an employee, former employee, or appli-
cant for employment to the Special Counsel or to the Inspector 
General of an agency or another employee designated by the 
head of the agency to receive such disclosures of information 
which the employee, former employee, or applicant reasonably 
believes evidences— 

(A) a violation of any law, rule, or regulation; or 
(B) gross mismanagement, a gross waste of funds, an 

abuse of authority, or a substantial and specific danger to 
public health or safety. 

(b) Whenever the Special Counsel receives information of a type 
described in subsection (a) of this section, the Special Counsel shall 
review such information and, within 45 days after receiving the in-
formation, determine whether there is a substantial likelihood that 
the information discloses a violation of any law, rule, or regulation, 
or gross mismanagement, gross waste of funds, abuse of authority, 
or substantial and specific danger to public health and safety. 

(c)(1) Subject to paragraph (2), if the Special Counsel makes a 
positive determination under subsection (b) of this section, the Spe-
cial Counsel shall promptly transmit the information with respect 
to which the determination was made to the appropriate agency 
head and require that the agency head— 

(A) conduct an investigation with respect to the information 
and any related matters transmitted by the Special Counsel to 
the agency head; and 

(B) submit a written report setting forth the findings of the 
agency head within 60 days after the date on which the infor-
mation is transmitted to the agency head or within any longer 
period of time agreed to in writing by the Special Counsel. 

(2) The Special Counsel may require an agency head to conduct 
an investigation and submit a written report under paragraph (1) 
only if the information was transmitted to the Special Counsel by— 

(A) an employee, former employee, or applicant for employ-
ment in the agency which the information concerns; or 

(B) an employee who obtained the information in connection 
with the performance of the employee’s duties and responsibil-
ities. 

(3) If the information transmitted under this subsection disclosed 
a violation of law, rule, or regulation, or gross waste, gross mis-
management, abuse of authority, or a substantial and specific dan-
ger to public health or safety, by any officer or employee of an Office 
of Inspector General, the Special Counsel may refer the matter to 
the Council of the Inspectors General on Integrity and Efficiency, 
which shall comply with the standards and procedures applicable 
to investigations and reports under subsection (c). 

(d) Any report required under subsection (c) shall be reviewed 
and signed by the head of the agency and shall include— 

(1) a summary of the information with respect to which the 
investigation was initiated; 

(2) a description of the conduct of the investigation; 
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(3) a summary of any evidence obtained from the investiga-
tion; 

(4) a listing of any violation or apparent violation of any law, 
rule, or regulation; and 

(5) a description of any action taken or planned as a result 
of the investigation, such as— 

(A) changes in agency rules, regulations, or practices; 
(B) the restoration of any aggrieved employee; 
(C) disciplinary action against any employee; and 
(D) referral to the Attorney General of any evidence of 

a criminal violation. 
(e)(1) Any report required under subsection (c) or paragraph (5) 

of this subsection shall be submitted to the Special Counsel, and 
the Special Counsel shall transmit a copy to the complainant, ex-
cept as provided under subsection (f) of this section. The complain-
ant may submit comments to the Special Counsel on the agency re-
port within 15 days of having received a copy of the report. 

(2) Upon receipt of any report that the head of an agency is re-
quired to submit under subsection (c), the Special Counsel shall re-
view the report and determine whether— 

(A) the findings of the head of the agency appear reasonable; 
and 

(B) if the Special Counsel requires the head of the agency to 
submit a supplemental report under paragraph (5), the reports 
submitted by the head of the agency collectively contain the in-
formation required under subsection (d). 

(3) The Special Counsel shall transmit any report submitted to 
the Special Counsel by the head of an agency under subsection (c) 
or paragraph (5) of this subsection, any comments provided by the 
complainant pursuant to subsection (e)(1), and any appropriate 
comments or recommendations by the Special Counsel to the Presi-
dent and the congressional committees with jurisdiction over the 
agency which the disclosure involves. 

(4) Whenever the Special Counsel does not receive the report of 
the agency within the time prescribed in subsection (c)(2) of this 
section, the Special Counsel shall transmit a copy of the informa-
tion which was transmitted to the agency head to the President 
and the congressional committees with jurisdiction over the agency 
which the disclosure involves together with a statement noting the 
failure of the head of the agency to file the required report. 

(5) If, after conducting a review of a report under paragraph (2), 
the Special Counsel concludes that the Special Counsel requires ad-
ditional information or documentation to determine whether the re-
port submitted by the head of an agency is reasonable and suffi-
cient, the Special Counsel may request that the head of the agency 
submit a supplemental report— 

(A) containing the additional information or documentation 
identified by the Special Counsel; and 

(B) that the head of the agency shall submit to the Special 
Counsel within a period of time specified by the Special Coun-
sel. 

(f) In any case in which evidence of a criminal violation obtained 
by an agency in an investigation under subsection (c) of this section 
is referred to the Attorney General— 
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(1) the report shall not be transmitted to the complainant; 
and 

(2) the agency shall notify the Office of Personnel Manage-
ment and the Office of Management and Budget of the referral. 

(g)(1) If the Special Counsel receives information of a type de-
scribed in subsection (a) from an individual other than an indi-
vidual described in subparagraph (A) or (B) of subsection (c)(2), the 
Special Counsel may transmit the information to the head of the 
agency which the information concerns. The head of such agency 
shall, within a reasonable time after the information is trans-
mitted, inform the Special Counsel in writing of what action has 
been or is being taken and when such action shall be completed. 
The Special Counsel shall inform the individual of the report of the 
agency head. 

(2) If the Special Counsel receives information of a type described 
in subsection (a) from an individual described in subparagraph (A) 
or (B) of subsection (c)(2), but does not make a positive determina-
tion under subsection (b), the Special Counsel may transmit the in-
formation to the head of the agency which the information con-
cerns, except that the information may not be transmitted to the 
head of the agency without the consent of the individual. The head 
of such agency shall, within a reasonable time after the informa-
tion is transmitted, inform the Special Counsel in writing of what 
action has been or is being taken and when such action will be 
completed. The Special Counsel shall inform the individual of the 
report of the agency head. 

(3) If the Special Counsel does not transmit the information to 
the head of the agency under paragraph (2), the Special Counsel 
shall inform the individual of— 

(A) the reasons why the disclosure may not be further acted 
on under this chapter; and 

(B) other offices available for receiving disclosures, should 
the individual wish to pursue the matter further. 

(h) The identity of any individual who makes a disclosure de-
scribed in subsection (a) may not be disclosed by the Special Coun-
sel without such individual’s consent unless the Special Counsel de-
termines that the disclosure of the individual’s identity is necessary 
because of an imminent danger to public health or safety or immi-
nent violation of any criminal law. 

(i) Except as specifically authorized under this section, the provi-
sions of this section shall not be considered to authorize disclosure 
of any information by any agency or any person which is— 

(1) specifically prohibited from disclosure by any other provi-
sion of law; or 

(2) specifically required by Executive order to be kept secret 
in the interest of national defense or the conduct of foreign af-
fairs. 

(j) With respect to any disclosure of information described in sub-
section (a) which involves foreign intelligence or counterintelligence 
information, if the disclosure is specifically prohibited by law or by 
Executive order, the Special Counsel shall transmit such informa-
tion to the National Security Advisor, the Permanent Select Com-
mittee on Intelligence of the House of Representatives, and the Se-
lect Committee on Intelligence of the Senate. 
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§ 1214. Investigation of prohibited personnel practices; cor-
rective action 

(a)(1)(A) The Special Counsel shall receive any allegation of a 
prohibited personnel practice and shall investigate the allegation to 
the extent necessary to determine whether there are reasonable 
grounds to believe that a prohibited personnel practice has oc-
curred, exists, or is to be taken. 

(B) Within 15 days after the date of receiving an allegation of a 
prohibited personnel practice under paragraph (1), the Special 
Counsel shall provide written notice to the person who made the 
allegation that— 

(i) the allegation has been received by the Special Counsel; 
and 

(ii) shall include the name of a person at the Office of Special 
Counsel who shall serve as a contact with the person making 
the allegation. 

(C) Unless an investigation is terminated under paragraph (2), 
the Special Counsel shall— 

(i) within 90 days after notice is provided under subpara-
graph (B), notify the person who made the allegation of the 
status of the investigation and any action taken by the Office 
of the Special Counsel since the filing of the allegation; 

(ii) notify such person of the status of the investigation and 
any action taken by the Office of the Special Counsel since the 
last notice, at least every 60 days after notice is given under 
clause (i); and 

(iii) notify such person of the status of the investigation and 
any action taken by the Special Counsel at such time as deter-
mined appropriate by the Special Counsel. 

(D) No later than 10 days before the Special Counsel terminates 
any investigation of a prohibited personnel practice, the Special 
Counsel shall provide a written status report to the person who 
made the allegation of the proposed findings of fact and legal con-
clusions. The person may submit written comments about the re-
port to the Special Counsel. The Special Counsel shall not be re-
quired to provide a subsequent written status report under this 
subparagraph after the submission of such written comments. 

(2)(A) If the Special Counsel terminates any investigation under 
paragraph (1), the Special Counsel shall prepare and transmit to 
any person on whose allegation the investigation was initiated a 
written statement notifying the person of— 

(i) the termination of the investigation; 
(ii) a summary of relevant facts ascertained by the Special 

Counsel, including the facts that support, and the facts that do 
not support, the allegations of such person; 

(iii) the reasons for terminating the investigation; and 
(iv) a response to any comments submitted under paragraph 

(1)(D). 
(B) A written statement under subparagraph (A) may not be ad-

missible as evidence in any judicial or administrative proceeding, 
without the consent of the person who received such statement 
under subparagraph (A). 

(3) Except in a case in which an employee, former employee, or 
applicant for employment has the right to appeal directly to the 
Merit Systems Protection Board under any law, rule, or regulation, 
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any such employee, former employee, or applicant shall seek correc-
tive action from the Special Counsel before seeking corrective ac-
tion from the Board. An employee, former employee, or applicant 
for employment may seek corrective action from the Board under 
section 1221, if such employee, former employee, or applicant seeks 
corrective action for a prohibited personnel practice described in 
øsection 2302(b)(8) or section 2302(b)(9)(A)(i), (B), (C), or (D)¿ sec-
tion 2302(b)(8), section 2302(b)(9)(A)(i), (B), (C), (D), or (E), section 
2302(b)(13), or section 2302(g) from the Special Counsel and— 

(A)(i) the Special Counsel notifies such employee, former em-
ployee, or applicant that an investigation concerning such em-
ployee, former employee, or applicant has been terminated; 
and 

(ii) no more than 60 days have elapsed since notification was 
provided to such employee, former employee, or applicant for 
employment that such investigation was terminated; or 

(B) 120 days after seeking corrective action from the Special 
Counsel, such employee, former employee, or applicant has not 
been notified by the Special Counsel that the Special Counsel 
shall seek corrective action on behalf of such employee, former 
employee, or applicant. 

(4) If an employee, former employee, or applicant seeks a correc-
tive action from the Board under section 1221, pursuant to the pro-
visions of paragraph (3)(B), the Special Counsel may continue to 
seek corrective action personal to such employee, former employee, 
or applicant only with the consent of such employee, former em-
ployee, or applicant. 

(5) In addition to any authority granted under paragraph (1), the 
Special Counsel may, in the absence of an allegation, conduct an 
investigation for the purpose of determining whether there are rea-
sonable grounds to believe that a prohibited personnel practice (or 
a pattern of prohibited personnel practices) has occurred, exists, or 
is to be taken. 

(6)(A) Notwithstanding any other provision of this section, not 
later than 30 days after the date on which the Special Counsel re-
ceives an allegation of a prohibited personnel practice under para-
graph (1), the Special Counsel may terminate an investigation of 
the allegation without further inquiry if the Special Counsel deter-
mines that— 

(i) the same allegation, based on the same set of facts and 
circumstances, had previously been— 

(I)(aa) made by the individual; and 
(bb) investigated by the Special Counsel; or 
(II) filed by the individual with the Merit Systems Pro-

tection Board; 
(ii) the Special Counsel does not have jurisdiction to inves-

tigate the allegation; or 
(iii) the individual knew or should have known of the alleged 

prohibited personnel practice on or before the date that is 3 
years before the date on which the Special Counsel received 
the allegation. 

(B) Not later than 30 days after the date on which the Special 
Counsel terminates an investigation under subparagraph (A), the 
Special Counsel shall provide a written notification to the indi-
vidual who submitted the allegation of a prohibited personnel prac-
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tice that states the basis of the Special Counsel for terminating the 
investigation. 

(b)(1)(A)(i) The Special Counsel may request any member of the 
Merit Systems Protection Board to order a stay of any personnel 
action for 45 days if the Special Counsel determines that there are 
reasonable grounds to believe that the personnel action was taken, 
or is to be taken, as a result of a prohibited personnel practice. 

(ii) Any member of the Board requested by the Special Counsel 
to order a stay under clause (i) shall order such stay unless the 
member determines that, under the facts and circumstances in-
volved, such a stay would not be appropriate. 

(iii) Unless denied under clause (ii), any stay under this subpara-
graph shall be granted within 3 calendar days (excluding Satur-
days, Sundays, and legal holidays) after the date of the request for 
the stay by the Special Counsel. 

(B)(i) The Board may extend the period of any stay granted 
under subparagraph (A) for any period which the Board considers 
appropriate. 

(ii) If the Board lacks the number of members appointed under 
section 1201 required to constitute a quorum, any remaining mem-
ber of the Board may, upon request by the Special Counsel, extend 
the period of any stay granted under subparagraph (A). 

(C) The Board shall allow any agency which is the subject of a 
stay to comment to the Board on any extension of stay proposed 
under subparagraph (B). 

(D) A stay may be terminated by the Board at any time, except 
that a stay may not be terminated by the Board— 

(i) on its own motion or on the motion of an agency, unless 
notice and opportunity for oral or written comments are first 
provided to the Special Counsel and the individual on whose 
behalf the stay was ordered; or 

(ii) on motion of the Special Counsel, unless notice and op-
portunity for oral or written comments are first provided to the 
individual on whose behalf the stay was ordered. 

(E) If the Board grants a stay under subparagraph (A), the head 
of the agency employing the employee who is the subject of the ac-
tion shall give priority to a request for a transfer submitted by the 
employee. 

(2)(A)(i) Except as provided under clause (ii), no later than 240 
days after the date of receiving an allegation of a prohibited per-
sonnel practice under paragraph (1), the Special Counsel shall 
make a determination whether there are reasonable grounds to be-
lieve that a prohibited personnel practice has occurred, exists, or 
is to be taken. 

(ii) If the Special Counsel is unable to make the required deter-
mination within the 240-day period specified under clause (i) and 
the person submitting the allegation of a prohibited personnel prac-
tice agrees to an extension of time, the determination shall be 
made within such additional period of time as shall be agreed upon 
between the Special Counsel and the person submitting the allega-
tion. 

(B) If, in connection with any investigation, the Special Counsel 
determines that there are reasonable grounds to believe that a pro-
hibited personnel practice has occurred, exists, or is to be taken 
which requires corrective action, the Special Counsel shall report 
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the determination together with any findings or recommendations 
to the Board, the agency involved and to the Office of Personnel 
Management, and may report such determination, findings and rec-
ommendations to the President. The Special Counsel may include 
in the report recommendations for corrective action to be taken. 

(C) If, after a reasonable period of time, the agency does not act 
to correct the prohibited personnel practice, the Special Counsel 
may petition the Board for corrective action. 

(D) If the Special Counsel finds, in consultation with the indi-
vidual subject to the prohibited personnel practice, that the agency 
has acted to correct the prohibited personnel practice, the Special 
Counsel shall file such finding with the Board, together with any 
written comments which the individual may provide. 

(E) A determination by the Special Counsel under this paragraph 
shall not be cited or referred to in any proceeding under this para-
graph or any other administrative or judicial proceeding for any 
purpose, without the consent of the person submitting the allega-
tion of a prohibited personnel practice. 

(3) Whenever the Special Counsel petitions the Board for correc-
tive action, the Board shall provide an opportunity for— 

(A) oral or written comments by the Special Counsel, the 
agency involved, and the Office of Personnel Management; and 

(B) written comments by any individual who alleges to be 
the subject of the prohibited personnel practice. 

(4)(A) The Board shall order such corrective action as the Board 
considers appropriate, if the Board determines that the Special 
Counsel has demonstrated that a prohibited personnel practice, 
other than one described in øsection 2302(b)(8) or section 
2302(b)(9)(A)(i), (B), (C), or (D)¿ section 2302(b)(8), section 
2302(b)(9)(A)(i), (B), (C), (D), or (E), section 2302(b)(13), or section 
2302(g), has occurred, exists, or is to be taken. 

(B)(i) Subject to the provisions of clause (ii), in any case involving 
an alleged prohibited personnel practice as described under øsec-
tion 2302(b)(8) or section 2302(b)(9)(A)(i), (B), (C), or (D)¿ section 
2302(b)(8), section 2302(b)(9)(A)(i), (B), (C), (D), or (E), section 
2302(b)(13), or section 2302(g), the Board shall order such correc-
tive action as the Board considers appropriate if the Special Coun-
sel has demonstrated that a disclosure or protected activity de-
scribed under øsection 2302(b)(8) or section 2302(b)(9)(A)(i), (B), 
(C), or (D)¿ section 2302(b)(8), section 2302(b)(9)(A)(i), (B), (C), (D), 
or (E), section 2302(b)(13), or section 2302(g) was a contributing fac-
tor in the personnel action which was taken or is to be taken 
against the individual. 

(ii) Corrective action under clause (i) may not be ordered if, after 
a finding that a protected disclosure was a contributing factor, the 
agency demonstrates by clear and convincing evidence that it 
would have taken the same personnel action in the absence of such 
disclosure. 

(c)(1) Judicial review of any final order or decision of the Board 
under this section may be obtained by any employee, former em-
ployee, or applicant for employment adversely affected by such 
order or decision. 

(2) A petition for review under this subsection shall be filed with 
such court, and within such time, as provided for under section 
7703(b). 
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(d)(1) If, in connection with any investigation under this sub-
chapter, the Special Counsel determines that there is reasonable 
cause to believe that a criminal violation has occurred, the Special 
Counsel shall report the determination to the Attorney General 
and to the head of the agency involved, and shall submit a copy 
of the report to the Director of the Office of Personnel Management 
and the Director of the Office of Management and Budget. 

(2) In any case in which the Special Counsel determines that 
there are reasonable grounds to believe that a prohibited personnel 
practice has occurred, exists, or is to be taken, the Special Counsel 
shall proceed with any investigation or proceeding unless— 

(A) the alleged violation has been reported to the Attorney 
General; and 

(B) the Attorney General is pursuing an investigation, in 
which case the Special Counsel, after consultation with the At-
torney General, has discretion as to whether to proceed. 

(3) In any case in which the Special Counsel determines that a 
referral to an Inspector General of an entity of the Federal Govern-
ment was in retaliation for a disclosure or protected activity de-
scribed in section 2302(b)(8) or in retaliation for exercising a right 
described in section 2302(b)(9)(A)(i), the Special Counsel shall 
transmit that finding in writing to the Inspector General within 
seven days of making the finding. The Inspector General shall con-
sider that finding and make a determination on whether to initiate 
an investigation or continue an investigation based on the referral 
that the Special Counsel found to be retaliatory. 

(e) If, in connection with any investigation under this subchapter, 
the Special Counsel determines that there is reasonable cause to 
believe that any violation of any law, rule, or regulation has oc-
curred other than one referred to in subsection (b) or (d), the Spe-
cial Counsel shall report such violation to the head of the agency 
involved. The Special Counsel shall require, within 30 days after 
the receipt of the report by the agency, a certification by the head 
of the agency which states— 

(1) that the head of the agency has personally reviewed the 
report; and 

(2) what action has been or is to be taken, and when the ac-
tion will be completed. 

(f) During any investigation initiated under this subchapter, no 
disciplinary action shall be taken against any employee for any al-
leged prohibited activity under investigation or for any related ac-
tivity without the approval of the Special Counsel. 

(g) If the Board orders corrective action under this section, such 
corrective action may include— 

(1) that the individual be placed, as nearly as possible, in the 
position the individual would have been in had the prohibited 
personnel practice not occurred; and 

(2) reimbursement for attorney’s fees, back pay and related 
benefits, medical costs incurred, travel expenses, any other rea-
sonable and foreseeable consequential damages, and compen-
satory damages (including interest, reasonable expert witness 
fees, and costs). 

(h) Any corrective action ordered under this section to correct a 
prohibited personnel practice may include fees, costs, or damages 
reasonably incurred due to an agency investigation of the em-
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ployee, if such investigation was commenced, expanded, or ex-
tended in retaliation for the disclosure or protected activity that 
formed the basis of the corrective action. 

(i) The Special Counsel may petition the Board to order correc-
tive action, including fees, costs, or damages reasonably incurred 
by an employee due to an investigation of the employee by an agen-
cy, if the investigation by an agency was commenced, expanded, or 
extended in retaliation for a disclosure or protected activity de-
scribed in øsection 2302(b)(8) or subparagraph (A)(i), (B), (C), or (D) 
of section 2302(b)(9)¿ section 2302(b)(8), subparagraph (A)(i), (B), 
(C), (D), or (E) of section 2302(b)(9), section 2302(b)(13), or section 
2302(g), without regard to whether a personnel action, as defined 
in section 2302(a)(2)(A), is taken. 

§ 1215. Disciplinary action 
(a)(1) Except as provided in subsection (b), if the Special Counsel 

determines that disciplinary action should be taken against any 
employee for having— 

(A) committed a prohibited personnel practice, 
(B) violated the provisions of any law, rule, or regulation, or 

engaged in any other conduct within the jurisdiction of the 
Special Counsel as described in section 1216, or 

(C) knowingly and willfully refused or failed to comply with 
an order of the Merit Systems Protection Board, 

the Special Counsel shall prepare a written complaint against the 
employee containing the Special Counsel’s determination, together 
with a statement of supporting facts, and present the complaint 
and statement to the employee and the Board, in accordance with 
this subsection. 

(2) Any employee against whom a complaint has been presented 
to the Merit Systems Protection Board under paragraph (1) is enti-
tled to— 

(A) a reasonable time to answer orally and in writing, and 
to furnish affidavits and other documentary evidence in sup-
port of the answer; 

(B) be represented by an attorney or other representative; 
(C) a hearing before the Board or an administrative law 

judge appointed under section 3105 and designated by the 
Board; 

(D) have a transcript kept of any hearing under subpara-
graph (C); and 

(E) a written decision and reasons therefor at the earliest 
practicable date, including a copy of any final order imposing 
disciplinary action. 

(3)(A) A final order of the Board may impose— 
(i) disciplinary action consisting of removal, reduction in 

grade, debarment from Federal employment for a period not to 
exceed 5 years, suspension, or reprimand; 

(ii) an assessment of a civil penalty not to exceed $1,000; or 
(iii) any combination of disciplinary actions described under 

clause (i) and an assessment described under clause (ii). 
(B) In any case brought under paragraph (1) in which the Board 

finds that an employee has committed a prohibited personnel prac-
tice under øsection 2302(b)(8), or 2302(b)(9)(A)(i), (B), (C), or (D)¿ 
section 2302(b)(8), section 2302(b)(9)(A)(i), (B), (C), (D), or (E), sec-
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tion 2302(b)(13), or section 2302(g), the Board may impose discipli-
nary action if the Board finds that the activity protected under 
øsection 2302(b)(8), or 2302(b)(9)(A)(i), (B), (C), or (D)¿ section 
2302(b)(8), section 2302(b)(9)(A)(i), (B), (C), (D), or (E), section 
2302(b)(13), or section 2302(g) was a significant motivating factor, 
even if other factors also motivated the decision, for the employee’s 
decision to take, fail to take, or threaten to take or fail to take a 
personnel action, unless that employee demonstrates, by a prepon-
derance of the evidence, that the employee would have taken, failed 
to take, or threatened to take or fail to take the same personnel 
action, in the absence of such protected activity. 

(4) There may be no administrative appeal from an order of the 
Board. An employee subject to a final order imposing disciplinary 
action under this subsection may obtain judicial review of the order 
by filing a petition therefor with such court, and within such time, 
as provided for under section 7703(b). 

(5) In the case of any State or local officer or employee under 
chapter 15, the Board shall consider the case in accordance with 
the provisions of such chapter. 

(b) In the case of an employee in a confidential, policy-making, 
policy-determining, or policy-advocating position appointed by the 
President, by and with the advice and consent of the Senate (other 
than an individual in the Foreign Service of the United States), the 
complaint and statement referred to in subsection (a)(1), together 
with any response of the employee, shall be presented to the Presi-
dent for appropriate action in lieu of being presented under sub-
section (a). 

(c)(1) In the case of members of the uniformed services and indi-
viduals employed by any person under contract with an agency to 
provide goods or services, the Special Counsel may transmit rec-
ommendations for disciplinary or other appropriate action (includ-
ing the evidence on which such recommendations are based) to the 
head of the agency concerned. 

(2) In any case in which the Special Counsel transmits rec-
ommendations to an agency head under paragraph (1), the agency 
head shall, within 60 days after receiving such recommendations, 
transmit a report to the Special Counsel on each recommendation 
and the action taken, or proposed to be taken, with respect to each 
such recommendation. 

* * * * * * * 

SUBCHAPTER III—INDIVIDUAL RIGHT OF ACTION IN 
CERTAIN REPRISAL CASES 

§ 1221. Individual right of action in certain reprisal cases 
(a) Subject to the provisions of subsection (b) of this section and 

subsection 1214(a)(3), an employee, former employee, or applicant 
for employment may, with respect to any personnel action taken, 
or proposed to be taken, against such employee, former employee, 
or applicant for employment, as a result of a prohibited personnel 
practice described in øsection 2302(b)(8) or section 2302(b)(9)(A)(i), 
(B), (C), or (D),¿ section 2302(b)(8), section 2302(b)(9)(A)(i), (B), (C), 
(D), or (E), section 2302(b)(13), or section 2302(g), seek corrective 
action from the Merit Systems Protection Board. 
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(b) This section may not be construed to prohibit any employee, 
former employee, or applicant for employment from seeking correc-
tive action from the Merit Systems Protection Board before seeking 
corrective action from the Special Counsel, if such employee, former 
employee, or applicant for employment has the right to appeal di-
rectly to the Board under any law, rule, or regulation. 

(c)(1) Any employee, former employee, or applicant for employ-
ment seeking corrective action under subsection (a) may request 
that the Board order a stay of the personnel action involved. 

ø(2) Any stay requested under paragraph (1) shall be granted 
within 10 calendar days (excluding Saturdays, Sundays, and legal 
holidays) after the date the request is made, if the Board deter-
mines that such a stay would be appropriate.¿ 

(2) Any stay requested under paragraph (1) shall be granted with-
in 10 calendar days (excluding Saturdays, Sundays, and legal holi-
days) after the date the request is made, if the Board determines— 

(A) that there is a substantial likelihood that protected activ-
ity was a contributing factor to the personnel action involved; 
or 

(B) the Board otherwise determines that such a stay would be 
appropriate. 

(3)(A) The Board shall allow any agency which would be subject 
to a stay under this subsection to comment to the Board on such 
stay request. 

(B) Except as provided in subparagraph (C), a stay granted 
under this subsection shall remain in effect for such period as the 
Board determines to be appropriate. 

(C) The Board may modify or dissolve a stay under this sub-
section at any time, if the Board determines that such a modifica-
tion or dissolution is appropriate. 

(4) If any stay requested under paragraph (1) is denied, the em-
ployee, former employee, or applicant may, within 7 days after re-
ceiving notice of the denial, file an appeal for expedited review by 
the Board. The agency shall have 7 days thereafter to respond. The 
Board shall provide a decision not later than 21 days after receiving 
the appeal. During the period of appeal, both parties may supple-
ment the record with information unavailable to them at the time 
the stay was first requested. 

(d)(1) At the request of an employee, former employee, or appli-
cant for employment seeking corrective action under subsection (a), 
the Board shall issue a subpoena for the attendance and testimony 
of any person or the production of documentary or other evidence 
from any person if the Board finds that the testimony or production 
requested is not unduly burdensome and appears reasonably cal-
culated to lead to the discovery of admissible evidence. 

(2) A subpoena under this subsection may be issued, and shall 
be enforced, in the same manner as applies in the case of sub-
poenas under section 1204. 

(e)(1) Subject to the provisions of paragraph (2), in any case in-
volving an alleged prohibited personnel practice as described under 
øsection 2302(b)(8) or section 2302(b)(9)(A)(i), (B), (C), or (D),¿ sec-
tion 2302(b)(8), section 2302(b)(9)(A)(i), (B), (C), (D), or (E), section 
2302(b)(13), or section 2302(g), the Board shall order such correc-
tive action as the Board considers appropriate if the employee, 
former employee, or applicant for employment has demonstrated 
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that a disclosure or protected activity described under section 
2302(b)(8) or section 2302(b)(9)(A)(i), (B), (C), or (D) was a contrib-
uting factor in the personnel action which was taken or is to be 
taken against such employee, former employee, or applicant. The 
employee may demonstrate that the disclosure or protected activity 
was a contributing factor in the personnel action through cir-
cumstantial evidence, such as evidence that— 

(A) the official taking the personnel action knew of the dis-
closure or protected activity; and 

(B) the personnel action occurred within a period of time 
such that a reasonable person could conclude that the disclo-
sure or protected activity was a contributing factor in the per-
sonnel action. 

(2) Corrective action under paragraph (1) may not be ordered if, 
after a finding that a protected disclosure was a contributing fac-
tor, the agency demonstrates by clear and convincing evidence that 
it would have taken the same personnel action in the absence of 
such disclosure. 

(f)(1) A final order or decision shall be rendered by the Board as 
soon as practicable after the commencement of any proceeding 
under this section. 

(2) A decision to terminate an investigation under subchapter II 
may not be considered in any action or other proceeding under this 
section. 

(3) If, based on evidence presented to it under this section, the 
Merit Systems Protection Board determines that there is reason to 
believe that a current employee may have committed a prohibited 
personnel practice, the Board shall refer the matter to the Special 
Counsel to investigate and take appropriate action under section 
1215. 

(g)(1)(A) If the Board orders corrective action under this section, 
such corrective action may include— 

(i) that the individual be placed, as nearly as possible, in the 
position the individual would have been in had the prohibited 
personnel practice not occurred; and 

(ii) back pay and related benefits, medical costs incurred, 
travel expenses, any other reasonable and foreseeable con-
sequential damages, and compensatory damages (including in-
terest, reasonable expert witness fees, and costs). 

(B) Corrective action shall include attorney’s fees and costs as 
provided for under paragraphs (2) and (3). 

(2) If an employee, former employee, or applicant for employment 
is the prevailing party before the Merit Systems Protection Board, 
and the decision is based on a finding of a prohibited personnel 
practice, the agency involved shall be liable to the employee, former 
employee, or applicant for reasonable attorney’s fees and any other 
reasonable costs incurred. 

(3) If an employee, former emloyee, or applicant for employment 
is the prevailing party in an appeal from the Merit Systems Protec-
tion Board, the agency involved shall be liable to the employee, 
former employee, or applicant for reasonable attorney’s fees and 
any other reasonable costs incurred, regardless of the basis of the 
decision. 

(4) Any corrective action ordered under this section to correct a 
prohibited personnel practice may include fees, costs, or damages 
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reasonably incurred due to an agency investigation of the em-
ployee, if such investigation was commenced, expanded, or ex-
tended in retaliation for the disclosure or protected activity that 
formed the basis of the corrective action. 

(h)(1) An employee, former employee, or applicant for employ-
ment adversely affected or aggrieved by a final order or decision of 
the Board under this section may obtain judicial review of the 
order or decision. 

(2) A petition for review under this subsection shall be filed with 
such court, and within such time, as provided for under section 
7703(b). 

ø(i) Subsections¿ (i) (1) Subsections (a) through (h) shall apply in 
any proceeding brought under section 7513(d) if, or to the extent 
that, a prohibited personnel practice as defined in section 
2302(b)(8) or section 2302(b)(9)(A)(i), (B), (C), or (D) is alleged. 

(2)(A) If, in the case of an employee, former employee, or applicant 
for employment who seeks corrective action from the Merit Systems 
Protection Board based on an alleged prohibited personnel practice 
described in section 2302(b)(8), section 2302(b)(9)(A)(i), (B), (C), (D), 
or (E), section 2302(b)(13), or section 2302(g), no final order or deci-
sion is issued by the Board within 180 days after the date on which 
a request for such corrective action has been duly submitted to the 
Board, such employee, former employee, or applicant may, after pro-
viding written notice to the Special Counsel and the Board and only 
within 20 days after providing such notice, bring an action for re-
view de novo before the appropriate United States district court, 
and such action shall, at the request of either party to such action, 
be tried before a jury. Upon filing of an action with the appropriate 
United States district court, any proceedings before the Board shall 
cease and the employee, former employee, or applicant for employ-
ment waives any right to refile with the Board. 

(B) If the Board certifies (in writing) to the parties of a case that 
the complexity of such case requires a longer period of review, sub-
paragraph (A) shall be applied by substituting ‘‘240 days’’ for ‘‘180 
days’’. 

(C) In any such action brought before a United States district 
court under subparagraph (A), the court— 

(i) shall apply the standards set forth in subsection (e); and 
(ii) may award any relief which the court considers appro-

priate, including any relief described in subsection (g). 
(j) In determining the appealability of any case involving an alle-

gation made by an individual under the provisions of this chapter, 
neither the status of an individual under any retirement system es-
tablished under a Federal statute nor any election made by such 
individual under any such system may be taken into account. 

(k) If the Board grants a stay under subsection (c) and the em-
ployee who is the subject of the action is in probationary status, the 
head of the agency employing the employee shall give priority to 
a request for a transfer submitted by the employee. 

* * * * * * * 

PART III—EMPLOYEES 

* * * * * * * 
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SUBPART A—GENERAL PROVISIONS 

* * * * * * * 

CHAPTER 23—MERIT SYSTEM PRINCIPLES 

* * * * * * * 

§ 2302. Prohibited personnel practices 
(a)(1) For the purpose of this title, ‘‘prohibited personnel practice’’ 

means any action described in subsection (b) or (g). 
(2) For the purpose of this section— 

(A) ‘‘personnel action’’ means— 
(i) an appointment; 
(ii) a promotion; 
(iii) an action under chapter 75 of this title or other dis-

ciplinary or corrective action; 
(iv) a detail, transfer, or reassignment; 
(v) a reinstatement; 
(vi) a restoration; 
(vii) a reemployment; 
(viii) a performance evaluation under chapter 43 of this 

title or under title 38; 
(ix) a decision concerning pay, benefits, or awards, or 

concerning education or training if the education or train-
ing may reasonably be expected to lead to an appointment, 
promotion, performance evaluation, or other action de-
scribed in this subparagraph; 

(x) a decision to order psychiatric testing or examination; 
(xi) the implementation or enforcement of any nondisclo-

sure policy, form, or agreement; øand¿ 
(xii) for purposes of subsection (b)(8)— 

(I) the commencement, expansion, or extension of an 
investigation, but not including any investigation that 
is ministerial or nondiscretionary (including a ministe-
rial or nondiscretionary investigation described in sec-
tion 1213) or any investigation that is conducted by an 
Inspector General of an entity of the Government of an 
employee not employed by the office of that Inspector 
General; and 

(II) a referral to an Inspector General of an entity of 
the Government, except for a referral that is ministerial 
or nondiscretionary; and 

ø(xii)¿ (xiii) any other significant change in duties, re-
sponsibilities, or working conditions; 

with respect to an employee in, or applicant for, a covered position 
in an agency, and in the case of an alleged prohibited personnel 
practice described in subsection (b)(8), subsection (b)(9)(A)(i), (B), 
(C), (D), or (E), subsection (b)(13), or subsection (g), an employee or 
applicant for employment in a Government corporation as defined 
in section 9101 of title 31, a commissioned officer or applicant for 
employment in the Public Health Service, an officer or applicant for 
employment in the commissioned officer corps of the National Oce-
anic and Atmospheric Administration, and a noncareer appointee in 
the Senior Executive Service; 
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(B) ‘‘covered position’’ means, with respect to any personnel 
action, any position in the competitive service, a career ap-
pointee position in the Senior Executive Service, or a position 
in the excepted service, but does not include any position 
which is, prior to the personnel action— 

(i) excepted from the competitive service because of its 
confidential, policy-determining, policy-making, or policy- 
advocating character; or 

(ii) excluded from the coverage of this section by the 
President based on a determination by the President that 
it is necessary and warranted by conditions of good admin-
istration; 

(C) ‘‘agency’’ means an Executive agency and the Govern-
ment Publishing Office, but does not include— 

(i) a Government corporation, except in the case of an al-
leged prohibited personnel practice described under øsub-
section (b)(8) or section 2302(b)(9)(A)(i), (B), (C), or (D)¿ 
section 2302(b)(8), section 2302(b)(9)(A)(i), (B), (C), (D), or 
(E), section 2302(b)(13), or section 2302(g); 

(ii)(I) the Federal Bureau of Investigation, the Central 
Intelligence Agency, the Defense Intelligence Agency, the 
National Geospatial-Intelligence Agency, the National Se-
curity Agency, the Office of the Director of National Intel-
ligence, and the National Reconnaissance Office; and 

(II) as determined by the President, any executive agen-
cy or unit thereof the principal function of which is the 
conduct of foreign intelligence or counterintelligence activi-
ties, provided that the determination be made prior to a 
personnel action; or 

(iii) the Government Accountability Office; and 
(D) ‘‘disclosure’’ means a formal or informal communication 

or transmission, but does not include a communication con-
cerning policy decisions that lawfully exercise discretionary au-
thority unless the employee or applicant providing the disclo-
sure reasonably believes that the disclosure evidences— 

(i) any violation of any law, rule, or regulation; or 
(ii) gross mismanagement, a gross waste of funds, an 

abuse of authority, or a substantial and specific danger to 
public health or safety. 

(b) Any employee who has authority to take, direct others to 
take, recommend, or approve any personnel action, shall not, with 
respect to such authority— 

(1) discriminate for or against any employee or applicant for 
employment— 

(A) on the basis of race, color, religion, sex, or national 
origin, as prohibited under section 717 of the Civil Rights 
Act of 1964 (42 U.S.C. 2000e–16); 

(B) on the basis of age, as prohibited under sections 12 
and 15 of the Age Discrimination in Employment Act of 
1967 (29 U.S.C. 631, 633a); 

(C) on the basis of sex, as prohibited under section 6(d) 
of the Fair Labor Standards Act of 1938 (29 U.S.C. 206(d)); 

(D) on the basis of handicapping condition, as prohibited 
under section 501 of the Rehabilitation Act of 1973 (29 
U.S.C. 791); or 
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(E) on the basis of marital status or political affiliation, 
as prohibited under any law, rule, or regulation; 

(2) solicit or consider any recommendation or statement, oral 
or written, with respect to any individual who requests or is 
under consideration for any personnel action unless such rec-
ommendation or statement is based on the personal knowledge 
or records of the person furnishing it and consists of— 

(A) an evaluation of the work performance, ability, apti-
tude, or general qualifications of such individual; or 

(B) an evaluation of the character, loyalty, or suitability 
of such individual; 

(3) coerce the political activity of any person (including the 
providing of any political contribution or service), or take any 
action against any employee or applicant for employment as a 
reprisal for the refusal of any person to engage in such political 
activity; 

(4) deceive or willfully obstruct any person with respect to 
such person’s right to compete for employment; 

(5) influence any person to withdraw from competition for 
any position for the purpose of improving or injuring the pros-
pects of any other person for employment; 

(6) grant any preference or advantage not authorized by law, 
rule, or regulation to any employee or applicant for employ-
ment (including defining the scope or manner of competition or 
the requirements for any position) for the purpose of improving 
or injuring the prospects of any particular person for employ-
ment; 

(7) appoint, employ, promote, advance, or advocate for ap-
pointment, employment, promotion, or advancement, in or to a 
civilian position any individual who is a relative (as defined in 
section 3110(a)(3) of this title) of such employee if such position 
is in the agency in which such employee is serving as a public 
official (as defined in section 3110(a)(2) of this title) or over 
which such employee exercises jurisdiction or control as such 
an official; 

(8) take or fail to take, or threaten to take or fail to take, 
a personnel action with respect to any employee or applicant 
for employment because of— 

(A) any disclosure of information by an employee or ap-
plicant which the employee or applicant reasonably be-
lieves evidences— 

(i) any violation of any law, rule, or regulation, or 
(ii) gross mismanagement, a gross waste of funds, 

an abuse of authority, or a substantial and specific 
danger to public health or safety, 

if such disclosure is not specifically prohibited by law and 
if such information is not specifically required by Execu-
tive order to be kept secret in the interest of national de-
fense or the conduct of foreign affairs; 

(B) any disclosure to the Special Counsel, øor to the In-
spector General of an agency or another employee des-
ignated by the head of the agency to receive such disclo-
sures¿ the Inspector General of an agency, a supervisor in 
the employee’s direct chain of command up to and includ-
ing the head of the employing agency, or to an employee 

VerDate Sep 11 2014 04:36 May 22, 2022 Jkt 029006 PO 00000 Frm 00039 Fmt 6659 Sfmt 6602 E:\HR\OC\HR334.XXX HR334



40 

designated by any of the aforementioned individuals for the 
purpose of receiving such disclosures, of information which 
the employee or applicant reasonably believes evidences— 

(i) any violation (other than a violation of this sec-
tion) of any law, rule, or regulation, or 

(ii) gross mismanagement, a gross waste of funds, 
an abuse of authority, or a substantial and specific 
danger to public health or safety; or 

(C) any disclosure to Congress (including any committee 
of Congress) by any employee of an agency or applicant for 
employment at an agency of information described in sub-
paragraph (B) that is— 

(i) not classified; or 
(ii) if classified— 

(I) has been classified by the head of an agency 
that is not an element of the intelligence commu-
nity (as defined by section 3 of the National Secu-
rity Act of 1947 (50 U.S.C. 3003)); and 

(II) does not reveal intelligence sources and 
methods. 

(9) take or fail to take, or threaten to take or fail to take, 
any personnel action against any employee or applicant for em-
ployment because of— 

(A) the exercise of any appeal, complaint, or grievance 
right granted by any law, rule, or regulation— 

(i) with regard to remedying a violation of para-
graph (8); or 

(ii) other than with regard to remedying a violation 
of paragraph (8); 

(B) testifying for or otherwise lawfully assisting any in-
dividual in the exercise of any right referred to in subpara-
graph (A)(i) or (ii); 

(C) cooperating with or disclosing information to the In-
spector General (or any other component responsible for 
internal investigation or review) of an agency, or the Spe-
cial Counsel, in accordance with applicable provisions of 
law; øor¿ 

(D) refusing to obey an order that would require the in-
dividual to violate a law, rule, or regulation; or 

(E) the exercise of any right protected under section 7211; 
(10) discriminate for or against any employee or applicant for 

employment on the basis of conduct which does not adversely 
affect the performance of the employee or applicant or the per-
formance of others; except that nothing in this paragraph shall 
prohibit an agency from taking into account in determining 
suitability or fitness any conviction of the employee or appli-
cant for any crime under the laws of any State, of the District 
of Columbia, or of the United States; 

(11)(A) knowingly take, recommend, or approve any per-
sonnel action if the taking of such action would violate a vet-
erans’ preference requirement; or 

(B) knowingly fail to take, recommend, or approve any per-
sonnel action if the failure to take such action would violate a 
veterans’ preference requirement; 
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(12) take or fail to take any other personnel action if the tak-
ing of or failure to take such action violates any law, rule, or 
regulation implementing, or directly concerning, the merit sys-
tem principles contained in section 2301 of this title; 

(13) implement or enforce any nondisclosure policy, form, or 
agreement, if such policy, form, or agreement— 

(A) does not contain the following statement: ‘‘These pro-
visions are consistent with and do not supersede, conflict 
with, or otherwise alter the employee obligations, rights, or 
liabilities created by existing statute or Executive order re-
lating to (1) classified information, (2) communications to 
Congress, (3) the reporting to an Inspector General or the 
Office of Special Counsel of a violation of any law, rule, or 
regulation, or mismanagement, a gross waste of funds, an 
abuse of authority, or a substantial and specific danger to 
public health or safety, or (4) any other whistleblower pro-
tection. The definitions, requirements, obligations, rights, 
sanctions, and liabilities created by controlling Executive 
orders and statutory provisions are incorporated into this 
agreement and are controlling.’’; orI13(B) prohibits or re-
stricts an employee or applicant for employment from dis-
closing to Congress, the Special Counsel, the Inspector 
General of an agency, or any other agency component re-
sponsible for internal investigation or review any informa-
tion that relates to any violation of any law, rule, or regu-
lation, or mismanagement, a gross waste of funds, an 
abuse of authority, or a substantial and specific danger to 
public health or safety, or any other whistleblower protec-
tion; or 

(14) access the medical record of another employee or an ap-
plicant for employment as a part of, or otherwise in further-
ance of, any conduct described in paragraphs (1) through (13). 

This subsection shall not be construed to authorize the withholding 
of information from Congress or the taking of any personnel action 
against an employee who discloses information to Congress. For 
purposes of paragraph (8), (i) any presumption relating to the per-
formance of a duty by an employee whose conduct is the subject of 
a disclosure as defined under subsection (a)(2)(D) may be rebutted 
by substantial evidence, and (ii) a determination as to whether an 
employee or applicant reasonably believes that such employee or 
applicant has disclosed information that evidences any violation of 
law, rule, regulation, gross mismanagement, a gross waste of 
funds, an abuse of authority, or a substantial and specific danger 
to public health or safety shall be made by determining whether a 
disinterested observer with knowledge of the essential facts known 
to and readily ascertainable by the employee or applicant could 
reasonably conclude that the actions of the Government evidence 
such violations, mismanagement, waste, abuse, or danger. 

(c)(1) In this subsection— 
(A) the term ‘‘new employee’’ means an individual— 

(i) appointed to a position as an employee on or after the 
date of enactment of this subsection; and 

(ii) who has not previously served as an employee; and 
(B) the term ‘‘whistleblower protections’’ means the protec-

tions against and remedies for a prohibited personnel practice 
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described in øparagraph (8) or subparagraph (A)(i), (B), (C), or 
(D) of paragraph (9) of subsection (b)¿ paragraph (8), subpara-
graph (A)(i), (B), (C), or (D) of paragraph (9), or paragraph (13) 
of subsection (b) or subsection (g). 

(2) The head of each agency shall be responsible for— 
(A) preventing prohibited personnel practices; 
(B) complying with and enforcing applicable civil service 

laws, rules, and regulations and other aspects of personnel 
management; and 

(C) ensuring, in consultation with the Special Counsel and 
the Inspector General of the agency, that employees of the 
agency are informed of the rights and remedies available to the 
employees under this chapter and chapter 12, including— 

(i) information with respect to whistleblower protections 
available to new employees during a probationary period; 

(ii) the role of the Office of Special Counsel and the 
Merit Systems Protection Board with respect to whistle-
blower protections; and 

(iii) the means by which, with respect to information 
that is otherwise required by law or Executive order to be 
kept classified in the interest of national defense or the 
conduct of foreign affairs, an employee may make a lawful 
disclosure of the information to— 

(I) the Special Counsel; 
(II) the Inspector General of an agency; 
(III) Congress (including any committee of Congress 

with respect to information that is not classified or, if 
classified, has been classified by the head of an agency 
that is not an element of the intelligence community 
and does not reveal intelligence sources and methods); 
or 

(IV) another employee of the agency who is des-
ignated to receive such a disclosure. 

(3) The head of each agency shall ensure that the information de-
scribed in paragraph (2) is provided to each new employee of the 
agency not later than 180 days after the date on which the new 
employee is appointed. 

(4) The head of each agency shall make available information re-
garding whistleblower protections applicable to employees of the 
agency on the public website of the agency and on any online portal 
that is made available only to employees of the agency, if such por-
tal exists. 

(5) Any employee to whom the head of an agency delegates au-
thority for any aspect of personnel management shall, within the 
limits of the scope of the delegation, be responsible for the activi-
ties described in paragraph (2). 

(d) This section shall not be construed to extinguish or lessen any 
effort to achieve equal employment opportunity through affirmative 
action or any right or remedy available to any employee or appli-
cant for employment in the civil service under— 

(1) section 717 of the Civil Rights Act of 1964 (42 U.S.C. 
2000e–16), prohibiting discrimination on the basis of race, 
color, religion, sex, or national origin; 
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(2) sections 12 and 15 of the Age Discrimination in Employ-
ment Act of 1967 (29 U.S.C. 631, 633a), prohibiting discrimina-
tion on the basis of age; 

(3) under section 6(d) of the Fair Labor Standards Act of 
1938 (29 U.S.C. 206(d)), prohibiting discrimination on the basis 
of sex; 

(4) section 501 of the Rehabilitation Act of 1973 (29 U.S.C. 
791), prohibiting discrimination on the basis of handicapping 
condition; or 

(5) the provisions of any law, rule, or regulation prohibiting 
discrimination on the basis of marital status or political affili-
ation. 

(e)(1) For the purpose of this section, the term ‘‘veterans’ pref-
erence requirement’’ means any of the following provisions of law: 

(A) Sections 2108, 3305(b), 3309, 3310, 3311, 3312, 3313, 
3314, 3315, 3316, 3317(b), 3318, 3320, 3351, 3352, 3363, 3501, 
3502(b), 3504, and 4303(e) and (with respect to a preference el-
igible referred to in section 7511(a)(1)(B)) subchapter II of 
chapter 75 and section 7701. 

(B) Sections 943(c)(2) and 1784(c) of title 10. 
(C) Section 1308(b) of the Alaska National Interest Lands 

Conservation Act. 
(D) Section 301(c) of the Foreign Service Act of 1980. 
(E) Sections 106(f), 7281(e), and 7802(5) of title 38. 
(F) Section 1005(a) of title 39. 
(G) Any other provision of law that the Director of the Office 

of Personnel Management designates in regulations as being a 
veterans’ preference requirement for the purposes of this sub-
section. 

(H) Any regulation prescribed under subsection (b) or (c) of 
section 1302 and any other regulation that implements a provi-
sion of law referred to in any of the preceding subparagraphs. 

(2) Notwithstanding any other provision of this title, no authority 
to order corrective action shall be available in connection with a 
prohibited personnel practice described in subsection (b)(11). Noth-
ing in this paragraph shall be considered to affect any authority 
under section 1215 (relating to disciplinary action). 

(f)(1) A disclosure shall not be excluded from subsection (b)(8) be-
cause— 

(A) the disclosure was made to a supervisor or to a person 
who participated in an activity that the employee or applicant 
reasonably believed to be covered by subsection (b)(8)(A)(i) and 
(ii); 

(B) the disclosure revealed information that had been pre-
viously disclosed; 

(C) of the employee’s or applicant’s motive for making the 
disclosure; 

(D) the disclosure was not made in writing; 
(E) the disclosure was made while the employee was off 

duty; 
(F) the disclosure was made before the date on which the in-

dividual was appointed or applied for appointment to a posi-
tion; or 

(G) of the amount of time which has passed since the occur-
rence of the events described in the disclosure. 
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(2) If a disclosure is made during the normal course of duties of 
an employee, the principal job function of whom is to regularly in-
vestigate and disclose wrongdoing (referred to in this paragraph as 
the ‘‘disclosing employee’’), the disclosure shall not be excluded 
from subsection (b)(8) if the disclosing employee demonstrates that 
an employee who has the authority to take, direct other individuals 
to take, recommend, or approve any personnel action with respect 
to the disclosing employee took, failed to take, or threatened to 
take or fail to take a personnel action with respect to the disclosing 
employee in reprisal for the disclosure made by the disclosing em-
ployee. 

(g)(1) No employee of an agency may willfully communicate or 
transmit to any individual who is not an officer or employee of the 
Government the identity of, or personally identifiable information 
about, any other employee because that other employee has made, or 
is suspected to have made, a disclosure protected by subsection 
(b)(8), unless— 

(A) the other employee provides express written consent prior 
to the communication or transmission of their identity or per-
sonally identifiable information; 

(B) the communication or transmission is made in accordance 
with the provisions of section 552a; 

(C) the communication or transmission is made to a lawyer 
for the sole purpose of providing legal advice to an employee ac-
cused of whistleblower retaliation; or 

(D) the communication or transmission is required or per-
mitted by any other provision of law. 

(2) In this subsection, the term ‘‘officer or employee of the Govern-
ment’’ means— 

(A) the President; 
(B) a Member of Congress; 
(C) a member of the uniformed services; 
(D) an employee as that term is defined in section 2105, in-

cluding an employee of the United States Postal Service, the 
Postal Regulatory Commission, or the Department of Veterans 
Affairs (including any employee appointed pursuant to chapter 
73 or 74 of title 38); and 

(E) any other officer or employee in any branch of the Govern-
ment of the United States. 

(h)(1) In this subsection— 
(A) the term ‘‘applicant’’ means an applicant for a covered po-

sition; 
(B) the term ‘‘censorship related to research, analysis, or tech-

nical information’’ means any effort to distort, misrepresent, or 
suppress research, analysis, or technical information; and 

(C) the term ‘‘employee’’ means an employee in a covered posi-
tion in an agency. 

(2)(A) Any disclosure of information by an employee or applicant 
for employment that the employee or applicant reasonably believes 
is evidence of censorship related to research, analysis, or technical 
information— 

(i) shall come within the protections of subsection (b)(8)(A) 
if— 
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(I) the employee or applicant reasonably believes that the 
censorship related to research, analysis, or technical infor-
mation is or will cause— 

(aa) any violation of law, rule, or regulation; or 
(bb) gross mismanagement, a gross waste of funds, 

an abuse of authority, or a substantial and specific 
danger to public health or safety; and 

(II) such disclosure is not specifically prohibited by law 
or such information is not specifically required by Execu-
tive order to be kept classified in the interest of national de-
fense or the conduct of foreign affairs; and 

(ii) shall come within the protections of subsection (b)(8)(B) 
if— 

(I) the employee or applicant reasonably believes that the 
censorship related to research, analysis, or technical infor-
mation is or will cause— 

(aa) any violation of law, rule, or regulation; or 
(bb) gross mismanagement, a gross waste of funds, 

an abuse of authority, or a substantial and specific 
danger to public health or safety; and 

(II) the disclosure is made to the Special Counsel, or to 
the Inspector General of an agency or another person des-
ignated by the head of the agency to receive such disclo-
sures, consistent with the protection of sources and meth-
ods. 

(3) A disclosure shall not be excluded from paragraph (2) for any 
reason described under subsection (f)(1) or (2). 

(4) Nothing in this subsection shall be construed to imply any 
limitation on the protections of employees and applicants afforded 
by any other provision of law, including protections with respect to 
any disclosure of information believed to be evidence of censorship 
related to research, analysis, or technical information. 

* * * * * * * 

SUBPART F—LABOR-MANAGEMENT AND 
EMPLOYEE RELATIONS 

* * * * * * * 

CHAPTER 72—ANTIDISCRIMINATION; RIGHT TO 
PETITION CONGRESS 

SUBCHAPTER I—ANTIDISCRIMINATION IN EMPLOYMENT 

Sec. 
7201. Antidiscrimination policy; minority recruitment program. 

* * * * * * * 

SUBCHAPTER II—EMPLOYEES’ RIGHT TO PETITION CONGRESS 

ø7211. Employees’ right to petition Congress¿ 
7211. Employees’ right to petition or furnish information or respond to Congress. 

* * * * * * * 
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SUBCHAPTER II—EMPLOYEES’ RIGHT TO PETITION 
CONGRESS 

ø§ 7211. Employees’ right to petition Congress 
øThe right of employees, individually or collectively, to petition 

Congress or a Member of Congress, or to furnish information to ei-
ther House of Congress, or to a committee or Member thereof, may 
not be interfered with or denied.¿ 

§ 7211. Employees’ right to petition or furnish information or 
respond to Congress 

(a) IN GENERAL.—Each officer or employee of the Federal Govern-
ment, individually or collectively, has a right to— 

(1) petition Congress or a Member of Congress; 
(2) furnish information, documents, or testimony to either 

House of Congress, any Member of Congress, or any committee 
or subcommittee of the Congress; or 

(3) respond to any request for information, documents, or tes-
timony from either House of Congress or any Committee or sub-
committee of Congress. 

(b) PROHIBITED ACTIONS.—No officer or employee of the Federal 
Government may interfere with or deny the right set forth in sub-
section (a), including by— 

(1) prohibiting or preventing, or attempting or threatening to 
prohibit or prevent, any other officer or employee of the Federal 
Government from engaging in activity protected in subsection 
(a); or 

(2) removing, suspending from duty without pay, demoting, 
reducing in rank, seniority, status, pay, or performance or effi-
ciency rating, denying promotion to, relocating, reassigning, 
transferring, disciplining, or discriminating in regard to any 
employment right, entitlement, or benefit, or any term or condi-
tion of employment of, any other officer or employee of the Fed-
eral Government or attempting or threatening to commit any of 
the foregoing actions protected in subsection (a). 

(c) APPLICATION.—This section shall not be construed to authorize 
disclosure of any information that is— 

(1) specifically prohibited from disclosure by any other provi-
sion of Federal law; or 

(2) specifically required by Executive order to be kept secret 
in the interest of national defense or the conduct of foreign af-
fairs, unless disclosure is otherwise authorized by law. 

(d) DEFINITION OF OFFICER OR EMPLOYEE OF THE FEDERAL GOV-
ERNMENT.—For purposes of this section, the term ‘‘officer or em-
ployee of the Federal Government’’ includes— 

(1) the President; 
(2) a Member of Congress; 
(3) a member of the uniformed services; 
(4) an employee (as that term is defined in section 2105); 
(5) an employee of the United States Postal Service or the 

Postal Regulatory Commission; and 
(6) an employee appointed under chapter 73 or 74 of title 38. 

* * * * * * * 
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CHAPTER 75—ADVERSE ACTIONS 

* * * * * * * 

SUBCHAPTER II—REMOVAL, SUSPENSION FOR MORE THAN 
14 DAYS, REDUCTION IN GRADE OR PAY, OR FURLOUGH 
FOR 30 DAYS OR LESS 

* * * * * * * 

§ 7512. Actions covered 
This subchapter applies to— 

(1) a removal; 
(2) a suspension for more than 14 days; 
(3) a reduction in grade; 
(4) a reduction in pay; øand¿ 
ø(5) a furlough of 30 days or less;¿ 
(5) a furlough of more than 14 days but less than 30 days; 

and 
(6) a furlough of 13 days or less that is not due to a lapse 

in appropriations; 
but does not apply to— 

(A) a suspension or removal under section 7532 of this title, 

(B) a reduction-in-force action under section 3502 of this 
title, 

(C) the reduction in grade of a supervisor or manager who 
has not completed the probationary period under section 
3321(a)(2) of this title if such reduction is to the grade held im-
mediately before becoming such a supervisor or manager, 

(D) a reduction in grade or removal under section 4303 of 
this title, 

(E) an action initiated under section 1215 or 7521 of this 
title, or 

(F) a suitability action taken by the Office under regulations 
prescribed by the Office, subject to the rules prescribed by the 
President under this title for the administration of the com-
petitive service. 

* * * * * * * 

§ 7515. Discipline of supervisors based on retaliation against 
whistleblowers 

(a) DEFINITIONS.—In this section— 
(1) the term ‘‘agency’’— 

(A) has the meaning given the term in section 
2302(a)(2)(C), without regard to whether any other provi-
sion of this chapter is applicable to the entity; and 

(B) does not include any entity that is an element of the 
intelligence community, as defined in section 3 of the Na-
tional Security Act of 1947 (50 U.S.C. 3003); 
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(2) the term ‘‘prohibited personnel action’’ means taking or 
failing to take an action in violation of øparagraph (8), (9), or 
(14) of section 2302(b)¿ paragraph (8), (9), (13), or (14) of sec-
tion 2302(b) or section 2302(g) against an employee of an agen-
cy; and 

(3) the term ‘‘supervisor’’ means an employee who would be 
a supervisor, as defined in section 7103(a), if the entity em-
ploying the employee was an agency. 

(b) PROPOSED DISCIPLINARY ACTIONS.— 
(1) IN GENERAL.—Subject to section 1214(f), if the head of the 

agency in which a supervisor is employed, an administrative 
law judge, the Merit Systems Protection Board, the Special 
Counsel, a judge of the United States, or the Inspector General 
of the agency in which a supervisor is employed has deter-
mined that the supervisor committed a prohibited personnel 
action, the head of the agency in which the supervisor is em-
ployed, consistent with the procedures required under para-
graph (2)— 

(A) for the first prohibited personnel action committed 
by the supervisor— 

(i) shall propose suspending the supervisor for a pe-
riod that is not less than 3 days; and 

(ii) may propose an additional action determined ap-
propriate by the head of the agency, including a reduc-
tion in grade or pay; and 

(B) for the second prohibited personnel action committed 
by the supervisor, shall propose removing the supervisor. 

(2) PROCEDURES.— 
(A) NOTICE.—A supervisor against whom an action is 

proposed to be taken under paragraph (1) is entitled to 
written notice that— 

(i) states the specific reasons for the proposed action; 
and 

(ii) informs the supervisor about the right of the su-
pervisor to review the material that is relied on to 
support the reasons given in the notice for the pro-
posed action. 

(B) ANSWER AND EVIDENCE.— 
(i) IN GENERAL.—A supervisor who receives notice 

under subparagraph (A) may, not later than 14 days 
after the date on which the supervisor receives the no-
tice, submit an answer and furnish evidence in sup-
port of that answer. 

(ii) NO EVIDENCE FURNISHED; INSUFFICIENT EVI-
DENCE FURNISHED.—If, after the end of the 14-day pe-
riod described in clause (i), a supervisor does not fur-
nish any evidence as described in that clause, or if the 
head of the agency in which the supervisor is em-
ployed determines that the evidence furnished by the 
supervisor is insufficient, the head of the agency shall 
carry out the action proposed under subparagraph (A) 
or (B) of paragraph (1), as applicable. 

(C) SCOPE OF PROCEDURES.—An action carried out under 
this section— 
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(i) except as provided in clause (ii), shall be subject 
to the same requirements and procedures, including 
those with respect to an appeal, as an action under 
section 7503, 7513, or 7543; and 

(ii) shall not be subject to— 
(I) paragraphs (1) and (2) of section 7503(b); 
(II) paragraphs (1) and (2) of subsection (b) and 

subsection (c) of section 7513; and 
(III) paragraphs (1) and (2) of subsection (b) and 

subsection (c) of section 7543. 
(3) NON-DELEGATION.—If the head of an agency is respon-

sible for determining whether a supervisor has committed a 
prohibited personnel action for purposes of paragraph (1), the 
head of the agency may not delegate that responsibility. 

* * * * * * * 

CHAPTER 77—APPEALS 

* * * * * * * 

§ 7701. Appellate procedures 
(a) An employee, or applicant for employment, may submit an 

appeal to the Merit Systems Protection Board from any action 
which is appealable to the Board under any law, rule, or regula-
tion. An appellant shall have the right— 

(1) to a hearing for which a transcript will be kept; and 
(2) to be represented by an attorney or other representative. 

Appeals shall be processed in accordance with regulations pre-
scribed by the Board. 

(b)(1) The Board may hear any case appealed to it or may refer 
the case to an administrative law judge appointed under section 
3105 of this title or other employee of the Board designated by the 
Board to hear such cases, except that in any case involving a re-
moval from the service, the case shall be heard by the Board, an 
employee experienced in hearing appeals, or an administrative law 
judge. The Board, administrative law judge, or other employee (as 
the case may be) shall make a decision after receipt of the written 
representations of the parties to the appeal and after opportunity 
for a hearing under subsection (a)(1) of this section. A copy of the 
decision shall be furnished to each party to the appeal and to the 
Office of Personnel Management. 

(2)(A) If an employee or applicant for employment is the pre-
vailing party in an appeal under this subsection, the employee or 
applicant shall be granted the relief provided in the decision effec-
tive øupon the making of the decision¿ upon making of the deci-
sion, necessary to make the employee whole as if there had been no 
prohibited personnel practice, including training, seniority and pro-
motions consistent with the employee’s prior record, and remaining 
in effect pending the outcome of any petition for review under sub-
section (e), unless— 

(i) the deciding official determines that the granting of such 
relief is not appropriate; or 

(ii)(I) the relief granted in the decision provides that such 
employee or applicant shall return or be present at the place 
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of employment during the period pending the outcome of any 
petition for review under subsection (e); and 

(II) the employing agency, subject to the provisions of sub-
paragraph (B), determines that the return or presence of such 
employee or applicant is unduly disruptive to the work envi-
ronment. 

(B) If an agency makes a determination under subparagraph 
(A)(ii)(II) that prevents the return or presence of an employee at 
the place of employment, such employee shall receive pay, com-
pensation, and all other benefits as terms and conditions of employ-
ment during the period pending the outcome of any petition for re-
view under subsection (e). 

(C) Nothing in the provisions of this paragraph may be construed 
to require any award of back pay or attorney fees be paid before 
the decision is final. 

(3) With respect to an appeal from an adverse action covered by 
subchapter V of chapter 75, authority to mitigate the personnel ac-
tion involved shall be available, subject to the same standards as 
would apply in an appeal involving an action covered by subchapter 
II of chapter 75 with respect to which mitigation authority under 
this section exists. 

(c)(1) Subject to paragraph (2) of this subsection, the decision of 
the agency shall be sustained under subsection (b) only if the agen-
cy’s decision— 

(A) in the case of an action based on unacceptable perform-
ance described in section 4303, is supported by substantial evi-
dence; or 

(B) in any other case, is supported by a preponderance of the 
evidence. 

(2) Notwithstanding paragraph (1), the agency’s decision may not 
be sustained under subsection (b) of this section if the employee or 
applicant for employment— 

(A) shows harmful error in the application of the agency’s 
procedures in arriving at such decision; 

(B) shows that the decision was based on any prohibited per-
sonnel practice described in section 2302(b) or section 2302(g) 
of this title; or 

(C) shows that the decision was not in accordance with law. 
(d)(1) In any case in which— 

(A) the interpretation or application of any civil service law, 
rule, or regulation, under the jurisdiction of the Office of Per-
sonnel Management is at issue in any proceeding under this 
section; and 

(B) the Director of the Office of Personnel Management is of 
the opinion that an erroneous decision would have a substan-
tial impact on any civil service law, rule, or regulation under 
the jurisdiction of the Office; 

the Director may as a matter of right intervene or otherwise par-
ticipate in that proceeding before the Board. If the Director exer-
cises his right to participate in a proceeding before the Board, he 
shall do so as early in the proceeding as practicable. Nothing in 
this title shall be construed to permit the Office to interfere with 
the independent decisionmaking of the Merit Systems Protection 
Board. 
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(2) The Board shall promptly notify the Director whenever the 
interpretation of any civil service law, rule, or regulation under the 
jurisdiction of the Office is at issue in any proceeding under this 
section. 

(e)(1) Except as provided in section 7702 of this title, any deci-
sion under subsection (b) of this section shall be final unless— 

(A) a party to the appeal or the Director petitions the Board 
for review within 30 days after the receipt of the decision; or 

(B) the Board reopens and reconsiders a case on its own mo-
tion. 

The Board, for good cause shown, may extend the 30-day period re-
ferred to in subparagraph (A) of this paragraph. One member of 
the Board may grant a petition or otherwise direct that a decision 
be reviewed by the full Board. The preceding sentence shall not 
apply if, by law, a decision of an administrative law judge is re-
quired to be acted upon by the Board. 

(2) The Director may petition the Board for a review under para-
graph (1) of this subsection only if the Director is of the opinion 
that the decision is erroneous and will have a substantial impact 
on any civil service law, rule, or regulation under the jurisdiction 
of the Office. 

(f) The Board, or an administrative law judge or other employee 
of the Board designated to hear a case, may— 

(1) consolidate appeals filed by two or more appellants, or 
(2) join two or more appeals filed by the same appellant and 

hear and decide them concurrently, 
if the deciding official or officials hearing the cases are of the opin-
ion that the action could result in the appeals’ being processed 
more expeditiously and would not adversely affect any party. 

(g)(1) Except as provided in paragraph (2) of this subsection, the 
Board, or an administrative law judge or other employee of the 
Board designated to hear a case, may require payment by the agen-
cy involved of reasonable attorney fees incurred by an employee or 
applicant for employment if the employee or applicant is the pre-
vailing party and the Board, administrative law judge, or other em-
ployee (as the case may be) determines that payment by the agency 
is warranted in the interest of justice, including any case in which 
a prohibited personnel practice was engaged in by the agency or 
any case in which the agency’s action was clearly without merit. 

(2) If an employee or applicant for employment is the prevailing 
party and the decision is based on a finding of discrimination pro-
hibited under section 2302(b)(1) of this title, the payment of attor-
ney fees shall be in accordance with the standards prescribed 
under section 706(k) of the Civil Rights Act of 1964 (42 U.S.C. 
2000e–5(k)). 

(h) The Board may, by regulation, provide for one or more alter-
native methods for settling matters subject to the appellate juris-
diction of the Board which shall be applicable at the election of an 
applicant for employment or of an employee who is not in a unit 
for which a labor organization is accorded exclusive recognition, 
and shall be in lieu of other procedures provided for under this sec-
tion. A decision under such a method shall be final, unless the 
Board reopens and reconsiders a case at the request of the Office 
of Personnel Management under subsection (e) of this section. 
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(i)(1) Upon the submission of any appeal to the Board under this 
section, the Board, through reference to such categories of cases, or 
other means, as it determines appropriate, shall establish and an-
nounce publicly the date by which it intends to complete action on 
the matter. Such date shall assure expeditious consideration of the 
appeal, consistent with the interests of fairness and other priorities 
of the Board. If the Board fails to complete action on the appeal 
by the announced date, and the expected delay will exceed 30 days, 
the Board shall publicly announce the new date by which it intends 
to complete action on the appeal. 

(2) Not later than March 1 of each year, the Board shall submit 
to the Congress a report describing the number of appeals sub-
mitted to it during the preceding fiscal year, the number of appeals 
on which it completed action during that year, and the number of 
instances during that year in which it failed to conclude a pro-
ceeding by the date originally announced, together with an expla-
nation of the reasons therefor. 

(3) The Board shall by rule indicate any other category of signifi-
cant Board action which the Board determines should be subject to 
the provisions of this subsection. 

(4) It shall be the duty of the Board, an administrative law judge, 
or employee designated by the Board to hear any proceeding under 
this section to expedite to the extent practicable that proceeding. 

(j) In determining the appealability under this section of any case 
involving a removal from the service (other than the removal of a 
reemployed annuitant), neither an individual’s status under any re-
tirement system established by or under Federal statute nor any 
election made by such individual under any such system may be 
taken into account. 

(k) The Board may prescribe regulations to carry out the purpose 
of this section. 

* * * * * * * 

§ 7703. Judicial review of decisions of the Merit Systems 
Protection Board 

(a)(1) Any employee or applicant for employment adversely af-
fected or aggrieved by a final order or decision of the Merit Sys-
tems Protection Board may obtain judicial review of the order or 
decision. 

(2) The Board shall be named respondent in any proceeding 
brought pursuant to this subsection, unless the employee or appli-
cant for employment seeks review of a final order or decision on the 
merits on the underlying personnel action or on a request for attor-
ney fees, in which case the agency responsible for taking the per-
sonnel action shall be the respondent. 

(3) If an employee, former employee, or applicant for employment 
is the prevailing party under a proceeding brought under this sec-
tion, the employee, former employee, or applicant for employment 
shall be entitled to attorney fees for all representation carried out 
pursuant to this section. In such an action for attorney fees, the 
agency responsible for taking the personnel action shall be the re-
spondent and shall be responsible for paying the fees. 

(b)(1)(A) Except as provided in subparagraph (B) and paragraph 
(2) of this subsection, a petition to review a final order or final deci-
sion of the Board shall be filed in the United States Court of Ap-
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peals for the Federal Circuit. Notwithstanding any other provision 
of law, any petition for review shall be filed within 60 days after 
the Board issues notice of the final order or decision of the Board. 

(B) A petition to review a final order or final decision of the 
Board that raises no challenge to the Board’s disposition of allega-
tions of a prohibited personnel practice described in section 2302(b) 
other than practices described in øsection 2302(b)(8), or 
2302(b)(9)(A)(i), (B), (C), or (D)¿ section 2302(b)(8), section 
2302(b)(9)(A)(i), (B), (C), (D), or (E), section 2302(b)(13), or section 
2302(g) shall be filed in the United States Court of Appeals for the 
Federal Circuit or any court of appeals of competent jurisdiction. 
Notwithstanding any other provision of law, any petition for review 
shall be filed within 60 days after the Board issues notice of the 
final order or decision of the Board. 

(2) Cases of discrimination subject to the provisions of section 
7702 of this title shall be filed under section 717(c) of the Civil 
Rights Act of 1964 (42 U.S.C. 2000e–16(c)), section 15(c) of the Age 
Discrimination in Employment Act of 1967 (29 U.S.C. 633a(c)), and 
section 16(b) of the Fair Labor Standards Act of 1938, as amended 
(29 U.S.C. 216(b)), as applicable. Notwithstanding any other provi-
sion of law, any such case filed under any such section must be 
filed within 30 days after the date the individual filing the case re-
ceived notice of the judicially reviewable action under such section 
7702. 

(c) In any case filed in the United States Court of Appeals for the 
Federal Circuit, the court shall review the record and hold unlaw-
ful and set aside any agency action, findings, or conclusions found 
to be— 

(1) arbitrary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; 

(2) obtained without procedures required by law, rule, or reg-
ulation having been followed; or 

(3) unsupported by substantial evidence; 
except that in the case of discrimination brought under any section 
referred to in subsection (b)(2) of this section, the employee or ap-
plicant shall have the right to have the facts subject to trial de 
novo by the reviewing court. 

(d)(1) Except as provided under paragraph (2), this paragraph 
shall apply to any review obtained by the Director of the Office of 
Personnel Management. The Director may obtain review of any 
final order or decision of the Board by filing, within 60 days after 
the Board issues notice of the final order or decision of the Board, 
a petition for judicial review in the United States Court of Appeals 
for the Federal Circuit if the Director determines, in the discretion 
of the Director, that the Board erred in interpreting a civil service 
law, rule, or regulation affecting personnel management and that 
the Board’s decision will have a substantial impact on a civil serv-
ice law, rule, regulation, or policy directive. If the Director did not 
intervene in a matter before the Board, the Director may not peti-
tion for review of a Board decision under this section unless the Di-
rector first petitions the Board for a reconsideration of its decision, 
and such petition is denied. In addition to the named respondent, 
the Board and all other parties to the proceedings before the Board 
shall have the right to appear in the proceeding before the Court 
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of Appeals. The granting of the petition for judicial review shall be 
at the discretion of the Court of Appeals. 

(2) This paragraph shall apply to any review obtained by the Di-
rector of the Office of Personnel Management that raises no chal-
lenge to the Board’s disposition of allegations of a prohibited per-
sonnel practice described in section 2302(b) other than practices de-
scribed in section 2302(b)(8), or 2302(b)(9)(A)(i), (B), (C), or (D). The 
Director may obtain review of any final order or decision of the 
Board by filing, within 60 days after the Board issues notice of the 
final order or decision of the Board, a petition for judicial review 
in the United States Court of Appeals for the Federal Circuit or 
any court of appeals of competent jurisdiction if the Director deter-
mines, in the discretion of the Director, that the Board erred in in-
terpreting a civil service law, rule, or regulation affecting personnel 
management and that the Board’s decision will have a substantial 
impact on a civil service law, rule, regulation, or policy directive. 
If the Director did not intervene in a matter before the Board, the 
Director may not petition for review of a Board decision under this 
section unless the Director first petitions the Board for a reconsid-
eration of its decision, and such petition is denied. In addition to 
the named respondent, the Board and all other parties to the pro-
ceedings before the Board shall have the right to appear in the pro-
ceeding before the court of appeals. The granting of the petition for 
judicial review shall be at the discretion of the court of appeals. 

* * * * * * * 

NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRA-
TION COMMISSIONED OFFICER CORPS ACT OF 2002 

* * * * * * * 

TITLE II—NATIONAL OCEANIC AND ATMOSPHERIC 
ADMINISTRATION COMMISSIONED OFFICER CORPS 

* * * * * * * 

Subtitle E—Rights and Benefits 

SEC. 261. APPLICABILITY OF CERTAIN PROVISIONS OF TITLE 10, 
UNITED STATES CODE. 

(a) PROVISIONS MADE APPLICABLE TO THE CORPS.—The rules of 
law that apply to the Armed Forces under the following provisions 
of title 10, United States Code, as those provisions are in effect 
from time to time, apply also to the commissioned officer corps of 
the Administration: 

(1) Chapter 40, relating to leave. 
(2) Section 533(b), relating to constructive service. 
(3) Section 716, relating to transfers between the armed 

forces and to and from National Oceanic and Atmospheric Ad-
ministration. 

(4) Section 771, relating to unauthorized wearing of uni-
forms. 

(5) Section 774, relating to wearing religious apparel while 
in uniform. 

(6) Section 982, relating to service on State and local juries. 
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(7) Section 1031, relating to administration of oaths. 
ø(8) Section 1034, relating to protected communications and 

prohibition of retaliatory personnel actions.¿ 
ø(9)¿ (8) Section 1035, relating to deposits of savings. 
ø(10)¿ (9) Section 1036, relating to transportation and travel 

allowances for escorts for dependents of members. 
ø(11)¿ (10) Section 1052, relating to reimbursement for adop-

tion expenses. 
ø(12)¿ (11) Section 1074n, relating to annual mental health 

assessments. 
ø(13)¿ (12) Section 1090a, relating to referrals for mental 

health evaluations. 
ø(14)¿ (13) Chapter 58, relating to the Benefits and Services 

for members being separated or recently separated. 
ø(15)¿ (14) Section 1174a, relating to special separation ben-

efits (except that benefits under subsection (b)(2)(B) of such 
section are subject to the availability of appropriations for such 
purpose and are provided at the discretion of the Secretary of 
Commerce). 

ø(16)¿ (15) Chapter 61, relating to retirement or separation 
for physical disability. 

ø(17)¿ (16) Chapter 69, relating to retired grade, except sec-
tions 1370, 1375, and 1376. 

ø(18)¿ (17) Chapter 71, relating to computation of retired 
pay. 

ø(19)¿ (18) Chapter 73, relating to annuities based on retired 
or retainer pay. 

ø(20)¿ (19) Subchapter II of chapter 75, relating to death 
benefits. 

ø(21)¿ (20) Subchapter I of chapter 88, relating to Military 
Family Programs, applicable on an as-available and fully reim-
bursable basis. 

ø(22)¿ (21) Section 2005, relating to advanced education as-
sistance, active duty agreements, and reimbursement require-
ments. 

ø(23)¿ (22) Section 2634, relating to transportation of motor 
vehicles for members on permanent change of station. 

ø(24)¿ (23) Sections 2731 and 2735, relating to property loss 
incident to service. 

ø(25)¿ (24) Section 2771, relating to final settlement of ac-
counts of deceased members. 

ø(26)¿ (25) Such other provisions of subtitle A of that title 
as may be adopted for applicability to the commissioned officer 
corps of the National Oceanic and Atmospheric Administration 
by any other provision of law. 

(b) REFERENCES.—The authority vested by title 10, United States 
Code, in the ‘‘military departments’’, ‘‘the Secretary concerned’’, or 
‘‘the Secretary of Defense’’ with respect to the provisions of law re-
ferred to in subsection (a) shall be exercised, with respect to the 
commissioned officer corps of the Administration, by the Secretary 
of Commerce or the Secretary’s designee. øFor purposes of para-
graph (8) of subsection (a), the term ‘‘Inspector General’’ in section 
1034 of such title 10 shall mean the Inspector General of the De-
partment of Commerce.¿ 
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(c) REGULATIONS REGARDING PROTECTED COMMUNICATIONS AND 
PROHIBITION OF RETALIATORY PERSONNEL ACTIONS.—The Secretary 
may prescribe regulations to carry out the application of section 
1034 of title 10, United States Code, to the commissioned officer 
corps of the Administration, including by prescribing such adminis-
trative procedures for investigation and appeal within the commis-
sioned officer corps as the Secretary considers appropriate. 

* * * * * * * 

WHISTLEBLOWER PROTECTION ENHANCEMENT ACT OF 
2012 

* * * * * * * 

TITLE I—PROTECTION OF CERTAIN DIS-
CLOSURES OF INFORMATION BY FED-
ERAL EMPLOYEES 

* * * * * * * 
øSEC. 110. DISCLOSURE OF CENSORSHIP RELATED TO RESEARCH, 

ANALYSIS, OR TECHNICAL INFORMATION. 
ø(a) DEFINITIONS.—In this subsection— 

ø(1) the term ‘‘agency’’ has the meaning given under section 
2302(a)(2)(C) of title 5, United States Code; 

ø(2) the term ‘‘applicant’’ means an applicant for a covered 
position; 

ø(3) the term ‘‘censorship related to research, analysis, or 
technical information’’ means any effort to distort, misrepre-
sent, or suppress research, analysis, or technical information; 

ø(4) the term ‘‘covered position’’ has the meaning given 
under section 2302(a)(2)(B) of title 5, United States Code; 

ø(5) the term ‘‘employee’’ means an employee in a covered 
position in an agency; and 

ø(6) the term ‘‘disclosure’’ has the meaning given under sec-
tion 2302(a)(2)(D) of title 5, United States Code. 

ø(b) PROTECTED DISCLOSURE.— 
ø(1) IN GENERAL.—Any disclosure of information by an em-

ployee or applicant for employment that the employee or appli-
cant reasonably believes is evidence of censorship related to re-
search, analysis, or technical information— 

ø(A) shall come within the protections of section 
2302(b)(8)(A) of title 5, United States Code, if— 

ø(i) the employee or applicant reasonably believes 
that the censorship related to research, analysis, or 
technical information is or will cause— 

ø(I) any violation of law, rule, or regulation; or 
ø(II) gross mismanagement, a gross waste of 

funds, an abuse of authority, or a substantial and 
specific danger to public health or safety; and 

ø(ii) such disclosure is not specifically prohibited by 
law or such information is not specifically required by 
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Executive order to be kept classified in the interest of 
national defense or the conduct of foreign affairs; and 

ø(B) shall come within the protections of section 
2302(b)(8)(B) of title 5, United States Code, if— 

ø(i) the employee or applicant reasonably believes 
that the censorship related to research, analysis, or 
technical information is or will cause— 

ø(I) any violation of law, rule, or regulation; or 
ø(II) gross mismanagement, a gross waste of 

funds, an abuse of authority, or a substantial and 
specific danger to public health or safety; and 

ø(ii) the disclosure is made to the Special Counsel, 
or to the Inspector General of an agency or another 
person designated by the head of the agency to receive 
such disclosures, consistent with the protection of 
sources and methods. 

ø(2) DISCLOSURES NOT EXCLUDED.—A disclosure shall not be 
excluded from paragraph (1) for any reason described under 
section 2302(f)(1) or (2) of title 5, United States Code. 

ø(3) RULE OF CONSTRUCTION.—Nothing in this section shall 
be construed to imply any limitation on the protections of em-
ployees and applicants afforded by any other provision of law, 
including protections with respect to any disclosure of informa-
tion believed to be evidence of censorship related to research, 
analysis, or technical information.¿ 

* * * * * * * 
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1 Government Accountability Office, Whistleblowers: Office of Special Counsel Should Require 
Information on the Probationary Status of Whistleblowers, GAO–20–436 (May 28, 2020). 

2 Id. at 3. 

MINORITY VIEWS 

Republicans oppose H.R. 2988, the Whistleblower Protection Im-
provement Act (WPIA), because the bill severely restrains the exec-
utive branch from managing bad-acting employees who claim whis-
tleblower status to protect their positions. The WPIA’s stated in-
tent is to bolster recourses and remedies for whistleblowers beyond 
the protections they already have. Whistleblowers serve an impor-
tant role in the federal government by reporting instances of waste, 
fraud, or abuse. They have no shortage of protections for their ac-
tions, as evidenced by the already existing Whistleblower Protec-
tion Act (Pub. L. 101–12), Intelligence Community Whistleblower 
Protection Act of 1998 (Pub. L. 105–272), Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 (Pub. L. 
107–174), Whistleblower Protection Enhancement Act (Pub. L. 
112–199), Executive Order 13526 (75 FR 705), Presidential Policy 
Directive 19, and many others. The need to protect whistleblowers 
is one of the most bipartisan points of agreement in Congress (and 
Congress has rarely failed to pass legislation to highlight that). 

There are creditable portions of the WPIA that Republicans do 
not oppose, such as the expansion of whistleblower protections to 
Senior Executive Service employees, Public Health Service officials, 
and the Commissioned Officer Corps of the National Oceanic and 
Atmospheric Administration. However, there is much in the bill 
that goes too far. 

For example, Section 2(a) would chill reporting to inspectors gen-
eral and would create an almost impervious legal veil around whis-
tleblowers—regardless of the merit of their claims—that presumes 
all whistleblowers act in good faith. Some do not. And bad actors 
who should face disciplinary actions because of their actions should 
not be able to so easily cast themselves as whistleblowers, avail 
themselves of whistleblower protections, and entrench themselves 
in the federal government that they undermine or inhibit. 

There exists a difference that becomes lost in the WPIA between 
‘‘retaliation’’ against legitimate whistleblowers and consequences, 
including disciplinary action or termination, in response to unac-
ceptable actions taken by a government employee. The proponents 
of the WPIA reference the Government Accountability Office’s re-
port that indicates a higher rate of termination for whistleblowers 
than other employees.1 But the same report indicates the data ‘‘do 
not represent proof of a causal relationship between filing [of a 
whistleblower complaint] and terminations.’’ 2 Further, the esti-
mates on termination rates ‘‘do not consider the timing or merit of 
terminations, or other factors potentially associated with termi-
nations.’’ It is possible the increased rate of termination for whis-
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3 955 F.3d 948 (Fed. Cir. 2020). 
4 Id. 
5 Id. 
6 Id. 
7 Id. 
8 Id. 

tleblowers is being distorted by employees who determined their 
termination to be imminent and then sought protection from estab-
lishing themselves as whistleblowers (and were nonetheless termi-
nated). 

Section 2(c)’s protection of employees’ identities in all situations 
is not good policy: there are legitimate times in which a whistle-
blower is not entitled to total anonymity. Those who would impugn 
the actions of a president or an executive branch employee should 
be required to be identified in a court or other setting when appro-
priate to gather information. The alternative is to rely on hearsay 
evidence that undermines judicial processes and infringes upon 
privileges encapsulated by the Sixth Amendment’s right to confront 
a witness. 

The Majority’s mention of a hole created by a 2020 Federal Cir-
cuit Court decision is an allusion to Sistek v. Department of Vet-
erans Affairs,3 which involved the Administrative Investigation 
Board (AIB) finding an Obama-era VA employee (Mr. Sistek) had 
‘‘fail[ed] to act and/or investigate allegations of a hostile work envi-
ronment.’’ 4 A subsequent AIB report found ‘‘Mr. Sistek had failed 
to properly report information and allegations regarding an inap-
propriate sexual relationship between a director and director’s sub-
ordinate staff member.’’ 5 Mr. Sistek was issued a letter of rep-
rimand pursuant to the AIB recommendation.6 Mr. Sistek argued 
to the Merit Systems Protection Board (MSPB) that the AIB inves-
tigation was in retaliation for his whistleblowing activity relating 
to the use of certain VA funds.7 MSPB denied Mr. Sistek corrective 
action on the matter. 

The Federal Circuit’s decision affirmed MSPB’s decision that the 
investigation into Mr. Sistek was merited and, also, not a prohib-
ited personnel action protected by whistleblower laws.8 The Major-
ity appears to disagree with the holding and would have found Mr. 
Sistek was above reproach or investigation because he became a 
whistleblower. The case underscores the negative outcome that 
would come from allowing problematic employees easy protections 
just by becoming whistleblowers. Becoming a whistleblower should 
not shield an employee from him/herself facing scrutiny for their 
inappropriate actions; the WPIA would enshrine just that. 

At best, the WPIA is another whistleblower protection bill in 
search of a problem. At worst, it is a means for Democrats to talk 
about President Trump to distract from the failings of President 
Biden. Though proponents of this bill may believe it is politically 
difficult to vote against any bill with the words ‘‘whistleblower’’ and 
‘‘protection’’ in the name, it is not the name of a bill that carries 
the force of law, but the words within it. The federal courts have 
identified rightly that not all actions taken against whistleblowers 
are retaliation. Common sense would affirm that. While legitimate, 
good-faith whistleblowers should be protected against reprisal from 
their superiors, in so doing they do not become immune from over-
sight themselves. 
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JAMES COMER, 
Ranking Member, Committee 

on Oversight and Reform. 

Æ 
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