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Strike all after the enacting clause and insert the following: 

SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Marijuana Opportunity Reinvestment and 
Expungement Act’’ or the ‘‘MORE Act’’. 
SEC. 2. FINDINGS. 

The Congress finds as follows: 
(1) The communities that have been most harmed by cannabis prohibition are 

benefiting the least from the legal marijuana marketplace. 
(2) A legacy of racial and ethnic injustices, compounded by the dispropor-

tionate collateral consequences of 80 years of cannabis prohibition enforcement, 
now limits participation in the industry. 

(3) 37 States, the District of Columbia, Puerto Rico, Guam, and the U.S. Vir-
gin Islands have adopted laws allowing legal access to cannabis, and 15 States, 
the District of Columbia, the Commonwealth of the Northern Mariana Islands, 
and Guam have adopted laws legalizing cannabis for adult recreational use. 

(4) A total of 47 States have reformed their laws pertaining to cannabis de-
spite the Schedule I status of marijuana and its Federal criminalization. 

(5) Legal cannabis sales totaled $20,000,000,000 in 2020 and are projected to 
reach $40,500,000,000 by 2025. 

(6) According to the American Civil Liberties Union (ACLU), enforcing can-
nabis prohibition laws costs taxpayers approximately $3.6 billion a year. 

(7) The continued enforcement of cannabis prohibition laws results in over 
600,000 arrests annually, disproportionately impacting people of color who are 
almost 4 times more likely to be arrested for cannabis possession than their 
White counterparts, despite equal rates of use across populations. 

(8) People of color have been historically targeted by discriminatory sen-
tencing practices resulting in Black men receiving drug sentences that are 13.1 
percent longer than sentences imposed for White men and Latinos being nearly 
6.5 times more likely to receive a Federal sentence for cannabis possession than 
non-Hispanic Whites. 

(9) In 2013, simple cannabis possession was the fourth most common cause 
of deportation for any offense and the most common cause of deportation for 
drug law violations. 

(10) Fewer than one-fifth of cannabis business owners identify as minorities 
and only approximately 4 percent are black. 

(11) Applicants for cannabis licenses are limited by numerous laws, regula-
tions, and exorbitant permit applications, licensing fees, and costs in these 
States, which can require more than $700,000. 

(12) Historically disproportionate arrest and conviction rates make it particu-
larly difficult for people of color to enter the legal cannabis marketplace, as 
most States bar these individuals from participating. 

(13) Federal law severely limits access to loans and capital for cannabis busi-
nesses, disproportionately impacting minority small business owners. 

(14) Some States and municipalities have taken proactive steps to mitigate 
inequalities in the legal cannabis marketplace and ensure equal participation 
in the industry. 

SEC. 3. DECRIMINALIZATION OF CANNABIS. 

(a) CANNABIS REMOVED FROM SCHEDULE OF CONTROLLED SUBSTANCES.— 
(1) REMOVAL IN STATUTE.—Subsection (c) of schedule I of section 202(c) of the 

Controlled Substances Act (21 U.S.C. 812) is amended— 
(A) by striking ‘‘(10) Marihuana.’’; and 
(B) by striking ‘‘(17) Tetrahydrocannabinols, except for 

tetrahydrocannabinols in hemp (as defined under section 297A of the Agri-
cultural Marketing Act of 1946).’’. 

(2) REMOVAL FROM SCHEDULE.—Not later than 180 days after the date of the 
enactment of this Act, the Attorney General shall finalize a rulemaking under 
section 201(a)(2) removing marihuana and tetrahydrocannabinols from the 
schedules of controlled substances. For the purposes of the Controlled Sub-
stances Act, marihuana and tetrahydrocannabinols shall each be deemed to be 
a drug or other substance that does not meet the requirements for inclusion in 
any schedule. A rulemaking under this paragraph shall be considered to have 
taken effect as of the date of enactment of this Act for purposes of any offense 
committed, case pending, conviction entered, and, in the case of a juvenile, any 
offense committed, case pending, and adjudication of juvenile delinquency en-
tered before, on, or after the date of enactment of this Act. 
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(b) CONFORMING AMENDMENTS TO CONTROLLED SUBSTANCES ACT.—The Controlled 
Substances Act (21 U.S.C. 801 et seq.) is amended— 

(1) in section 102(44) (21 U.S.C. 802(44)), by striking ‘‘marihuana,’’; 
(2) in section 401(b) (21 U.S.C. 841(b))— 

(A) in paragraph (1)— 
(i) in subparagraph (A)— 

(I) in clause (vi), by inserting ‘‘or’’ after the semicolon; 
(II) by striking clause (vii); and 
(III) by redesignating clause (viii) as clause (vii); 

(ii) in subparagraph (B)— 
(I) in clause (vi), by inserting ‘‘or’’ after the semicolon; 
(II) by striking clause (vii); and 
(III) by redesignating clause (viii) as clause (vii); 

(iii) in subparagraph (C), in the first sentence, by striking ‘‘subpara-
graphs (A), (B), and (D)’’ and inserting ‘‘subparagraphs (A) and (B)’’; 

(iv) by striking subparagraph (D); 
(v) by redesignating subparagraph (E) as subparagraph (D); and 
(vi) in subparagraph (D)(i), as so redesignated, by striking ‘‘subpara-

graphs (C) and (D)’’ and inserting ‘‘subparagraph (C)’’; 
(B) by striking paragraph (4); and 
(C) by redesignating paragraphs (5), (6), and (7) as paragraphs (4), (5), 

and (6), respectively; 
(3) in section 402(c)(2)(B) (21 U.S.C. 842(c)(2)(B)), by striking ‘‘, marihuana,’’; 
(4) in section 403(d)(1) (21 U.S.C. 843(d)(1)), by striking ‘‘, marihuana,’’; 
(5) in section 418(a) (21 U.S.C. 859(a)), by striking the last sentence; 
(6) in section 419(a) (21 U.S.C. 860(a)), by striking the last sentence; 
(7) in section 422(d) (21 U.S.C. 863(d))— 

(A) in the matter preceding paragraph (1), by striking ‘‘marijuana,’’; and 
(B) in paragraph (5), by striking ‘‘, such as a marihuana cigarette,’’; and 

(8) in section 516(d) (21 U.S.C. 886(d)), by striking ‘‘section 401(b)(6)’’ each 
place the term appears and inserting ‘‘section 401(b)(5)’’. 

(c) OTHER CONFORMING AMENDMENTS.— 
(1) NATIONAL FOREST SYSTEM DRUG CONTROL ACT OF 1986.—The National For-

est System Drug Control Act of 1986 (16 U.S.C. 559b et seq.) is amended— 
(A) in section 15002(a) (16 U.S.C. 559b(a)) by striking ‘‘marijuana and 

other’’; 
(B) in section 15003(2) (16 U.S.C. 559c(2)) by striking ‘‘marijuana and 

other’’; and 
(C) in section 15004(2) (16 U.S.C. 559d(2)) by striking ‘‘marijuana and 

other’’. 
(2) INTERCEPTION OF COMMUNICATIONS.—Section 2516 of title 18, United 

States Code, is amended— 
(A) in subsection (1)(e), by striking ‘‘marihuana,’’; and 
(B) in subsection (2) by striking ‘‘marihuana’’. 

(3) FMCSA PROVISIONS.— 
(A) CONFORMING AMENDMENT.—Section 31301(5) of title 49, United States 

Code, is amended by striking ‘‘section 31306,’’ and inserting ‘‘sections 
31306, 31306a, and subsections (b) and (c) of section 31310,’’. 

(B) DEFINITION.—Section 31306(a) of title 49, United States Code, is 
amended— 

(i) by striking ‘‘means any substance’’ and inserting the following: 
‘‘means— 

‘‘(A) any substance’’; and 
(ii) by striking the period at the end and inserting ‘‘; and 

‘‘(B) any substance not covered under subparagraph (A) that was a sub-
stance under such section as of December 1, 2018, and specified by the Sec-
retary of Transportation.’’. 

(C) DISQUALIFICATIONS.—Section 31310(b) of title 49, United States Code, 
is amended by adding at the end the following: 

‘‘(3) In this subsection and subsection (c), the term ‘controlled substance’ has the 
meaning given such term in section 31306(a).’’. 

(4) FAA PROVISIONS.—Section 45101 of title 49, United States Code, is amend-
ed— 

(A) by striking ‘‘means any substance’’ and inserting the following: 
‘‘means— 

‘‘(A) any substance’’; and 
(B) by striking the period at the end and inserting ‘‘; and 
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‘‘(B) any substance not covered under subparagraph (A) that was a sub-
stance under such section as of December 1, 2018, and specified by the Sec-
retary of Transportation.’’. 

(5) FRA PROVISIONS.—Section 20140(a) of title 49, United States Code, is 
amended— 

(A) by striking ‘‘means any substance’’ and inserting the following: 
‘‘means— 

‘‘(A) any substance’’; and 
(B) by striking the period at the end and inserting ‘‘; and 
‘‘(B) any substance not covered under subparagraph (A) that was a sub-

stance under such section as of December 1, 2018, and specified by the Sec-
retary of Transportation.’’. 

(6) FTA PROVISIONS.—Section 5331(a)(1) of title 49, United States Code, is 
amended— 

(A) by striking ‘‘means any substance’’ and inserting the following: 
‘‘means— 

‘‘(A) any substance’’; and 
(B) by striking the period at the end and inserting ‘‘; and 
‘‘(B) any substance not covered under subparagraph (A) that was a sub-

stance under such section as of December 1, 2018, and whose use the Sec-
retary of Transportation decides has a risk to transportation safety.’’. 

(d) RETROACTIVITY.—The amendments made by this section to the Controlled Sub-
stances Act (21 U.S.C. 801 et seq.) are retroactive and shall apply to any offense 
committed, case pending, conviction entered, and, in the case of a juvenile, any of-
fense committed, case pending, or adjudication of juvenile delinquency entered be-
fore, on, or after the date of enactment of this Act. 

(e) EFFECT ON OTHER LAW.—Nothing in this subtitle shall affect or modify— 
(1) the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 301 et seq.); 
(2) section 351 of the Public Health Service Act (42 U.S.C. 262); or 
(3) the authority of the Commissioner of Food and Drugs and the Secretary 

of Health and Human Services— 
(A) under— 

(i) the Federal Food, Drug, and Cosmetic Act (21 U.S. 301 et seq.); 
or 

(ii) section 351 of the Public Health Service Act (42 U.S.C. 262); or 
(B) to promulgate Federal regulations and guidelines that relate to prod-

ucts containing cannabis or cannabis-derived compounds under the Act de-
scribed in subparagraph (A)(i) or the section described in subparagraph 
(A)(ii). 

(f) PUBLIC MEETINGS.—Not later than one year after the date of enactment of this 
Act, the Secretary of Health and Human Services, acting through the Commissioner 
of Food and Drugs, shall hold not less than one public meeting to address the regu-
lation, safety, manufacturing, product quality, marketing, labeling, and sale of prod-
ucts containing cannabis or cannabis-derived compounds. 

(g) SPECIAL RULE FOR FEDERAL EMPLOYEE TESTING.—Section 503 of the Supple-
mental Appropriations Act, 1987 (5 U.S.C. 7301 note) is amended by adding at the 
end the following: 

‘‘(h) MARIJUANA.— 
‘‘(1) CONTINUED TESTING.—Notwithstanding the Marijuana Opportunity Rein-

vestment and Expungement Act and the amendments made thereby, the Sec-
retary of Health and Human Services may continue to include marijuana for 
purposes of drug testing of Federal employees subject to this section, Executive 
Order 12564, or other applicable Federal laws and orders. 

‘‘(2) DEFINITION.—The term ‘marijuana’ has the meaning given to the term 
‘marihuana’ in section 102 of the Controlled Substances Act (21 6 U.S.C. 802) 
on the day before the date of enactment of the Marijuana Opportunity Reinvest-
ment and Expungement Act.’’. 

(h) SPECIAL RULE FOR CERTAIN REGULATIONS.— 
(1) IN GENERAL.—The amendments made by this section may not be construed 

to abridge the authority of the Secretary of Transportation, or the Secretary of 
the department in which the Coast Guard is operating, to regulate and screen 
for the use of a controlled substance. 

(2) CONTROLLED SUBSTANCE DEFINED.—In this subsection, the term ‘‘con-
trolled substance’’ means— 

(A) any substance covered under section 102 of the Controlled Substances 
Act (21 U.S.C. 802) on the day before the date of enactment of this Act; and 

(B) any substance not covered under subparagraph (A) that was a sub-
stance covered under section 102 of the Controlled Substances Act (21 
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U.S.C. 802) on December 1, 2018, and specified by the Secretary of Trans-
portation. 

SEC. 4. DEMOGRAPHIC DATA OF CANNABIS BUSINESS OWNERS AND EMPLOYEES. 

(a) IN GENERAL.—The Bureau of Labor Statistics shall regularly compile, main-
tain, and make public data on the demographics of— 

(1) individuals who are business owners in the cannabis industry; and 
(2) individuals who are employed in the cannabis industry. 

(b) DEMOGRAPHIC DATA.—The data collected under subsection (a) shall include 
data regarding— 

(1) age; 
(2) certifications and licenses; 
(3) disability status; 
(4) educational attainment; 
(5) family and marital status; 
(6) nativity; 
(7) race and Hispanic ethnicity; 
(8) school enrollment; 
(9) veteran status; and 
(10) sex. 

(c) CONFIDENTIALITY.—The name, address, and other identifying information of in-
dividuals employed in the cannabis industry shall be kept confidential by the Bu-
reau and not be made available to the public. 

(d) DEFINITIONS.—In this section: 
(1) CANNABIS.—The term ‘‘cannabis’’ means either marijuana or cannabis as 

defined under the State law authorizing the sale or use of cannabis in which 
the individual or entity is located. 

(2) CANNABIS INDUSTRY.—The term ‘‘cannabis industry’’ means an individual 
or entity that is licensed or permitted under a State or local law to engage in 
commercial cannabis-related activity. 

(3) OWNER.—The term ‘‘owner’’ means an individual or entity that is defined 
as an owner under the State or local law where the individual or business is 
licensed or permitted. 

SEC. 5. CREATION OF OPPORTUNITY TRUST FUND AND IMPOSITION OF TAXES WITH RESPECT 
TO CANNABIS PRODUCTS. 

(a) ESTABLISHMENT OF TRUST FUND.—Subchapter A of chapter 98 of the Internal 
Revenue Code of 1986 is amended by adding at the end the following new section: 
‘‘SEC. 9512. ESTABLISHMENT OF OPPORTUNITY TRUST FUND. 

‘‘(a) CREATION OF TRUST FUND.—There is established in the Treasury of the 
United States a trust fund to be known as the ‘Opportunity Trust Fund’ (referred 
to in this section as the ‘Trust Fund’), consisting of such amounts as may be appro-
priated or credited to such fund as provided in this section or section 9602(b). 

‘‘(b) TRANSFERS TO TRUST FUND.—There are hereby appropriated to the Trust 
Fund amounts equivalent to the net revenues received in the Treasury from the 
taxes imposed under chapter 56. 

‘‘(c) EXPENDITURES.—Amounts in the Trust Fund shall be available, without fur-
ther appropriation, only as follows: 

‘‘(1) 50 percent to the Attorney General to carry out section 3052(a) of part 
OO of the Omnibus Crime Control and Safe Streets Act of 1968. 

‘‘(2) 10 percent to the Attorney General to carry out section 3052(b) of part 
OO of the Omnibus Crime Control and Safe Streets Act of 1968. 

‘‘(3) 20 percent to the Administrator of the Small Business Administration to 
carry out section 6(b)(1) of the Marijuana Opportunity Reinvestment and 
Expungement Act. 

‘‘(4) 20 percent to the Administrator of the Small Business Administration to 
carry out section 6(b)(2) of the Marijuana Opportunity Reinvestment and 
Expungement Act.’’. 

(b) CANNABIS REVENUE AND REGULATION ACT.—Subtitle E of the Internal Rev-
enue Code of 1986 is amended by adding at the end the following new chapter: 
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‘‘CHAPTER 56—CANNABIS PRODUCTS 

‘‘SUBCHAPTER A. TAX ON CANNABIS PRODUCTS 

‘‘SUBCHAPTER B. OCCUPATIONAL TAX 

‘‘SUBCHAPTER C. BOND AND PERMITS 

‘‘SUBCHAPTER D. OPERATIONS 

‘‘SUBCHAPTER E. PENALTIES 

‘‘Subchapter A—Tax on Cannabis Products 

‘‘Sec. 5901. Imposition of tax. 
‘‘Sec. 5902. Definitions. 
‘‘Sec. 5903. Liability and method of payment. 
‘‘Sec. 5904. Exemption from tax; transfers in bond. 
‘‘Sec. 5905. Credit, refund, or drawback of tax. 

‘‘SEC. 5901. IMPOSITION OF TAX. 

‘‘(a) IMPOSITION OF TAX.—There is hereby imposed on any cannabis product pro-
duced in or imported into the United States a tax equal to— 

‘‘(1) for any such product removed during the first 5 calendar years ending 
after the date on which this chapter becomes effective, the applicable percent-
age of such product’s removal price, and 

‘‘(2) for any product removed during any calendar year after the calendar 
years described in paragraph (1), the applicable equivalent amount. 

‘‘(b) APPLICABLE PERCENTAGE.—For purposes of subsection (a)(1), the applicable 
percentage shall be determined as follows: 

‘‘(1) For any cannabis product removed during the first 2 calendar years end-
ing after the date on which this chapter becomes effective, 5 percent. 

‘‘(2) For any cannabis product removed during the calendar year after the last 
calendar year to which paragraph (1) applies, 6 percent. 

‘‘(3) For any cannabis product removed during the calendar year after the cal-
endar year to which paragraph (2) applies, 7 percent. 

‘‘(4) For any cannabis product removed during the calendar year after the cal-
endar year to which paragraph (3) applies, 8 percent. 

‘‘(c) APPLICABLE EQUIVALENT AMOUNT.— 
‘‘(1) IN GENERAL.—For purposes of subsection (a)(2), the term ‘applicable 

equivalent amount’ means, with respect to any cannabis product removed dur-
ing any calendar year, an amount equal to— 

‘‘(A) in the case of any cannabis product not described in subparagraph 
(B), the product of the applicable rate per ounce multiplied by the number 
of ounces of such product (and a proportionate tax at the like rate on all 
fractional parts of an ounce of such product), and 

‘‘(B) in the case of any THC-measurable cannabis product, the product of 
the applicable rate per gram multiplied by the number of grams of 
tetrahydrocannabinol in such product (and a proportionate tax at the like 
rate on all fractional parts of a gram of tetrahydrocannabinol in such prod-
uct). 

‘‘(2) APPLICABLE RATES.— 
‘‘(A) IN GENERAL.—For purposes of paragraph (1)(A), the term ‘applicable 

rate per ounce’ means, with respect to any cannabis product removed dur-
ing any calendar year, 8 percent of the prevailing sales price of cannabis 
flowers sold in the United States during the 12-month period ending one 
calendar quarter before such calendar year, expressed on a per ounce basis, 
as determined by the Secretary. 

‘‘(B) THC-MEASURABLE CANNABIS PRODUCTS.—For purposes of paragraph 
(1)(B), the term ‘applicable rate per gram’ means, with respect to any can-
nabis product removed during any calendar year, 8 percent of the pre-
vailing sales price of tetrahydrocannabinol sold in the United States during 
the 12-month period ending one calendar quarter before such calendar year, 
expressed on a per gram basis, as determined by the Secretary. 

‘‘(d) TIME OF ATTACHMENT ON CANNABIS PRODUCTS.—The tax under this section 
shall attach to any cannabis product as soon as such product is in existence as such, 
whether it be subsequently separated or transferred into any other substance, either 
in the process of original production or by any subsequent process. 
‘‘SEC. 5902. DEFINITIONS. 

‘‘(a) DEFINITIONS RELATED TO CANNABIS PRODUCTS.—For purposes of this chap-
ter— 

‘‘(1) CANNABIS PRODUCT.— 
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‘‘(A) IN GENERAL.—Except as provided in subparagraph (B), the term ‘can-
nabis product’ means any article which contains (or consists of) cannabis. 

‘‘(B) EXCEPTIONS.—The term ‘cannabis product’ shall not include an FDA- 
approved article or industrial hemp. 

‘‘(C) FDA-APPROVED ARTICLE.—The term ‘FDA-approved article’ means 
any article if the producer or importer thereof demonstrates to the satisfac-
tion of the Secretary of Health and Human Services that such article is— 

‘‘(i) a drug— 
‘‘(I) that is approved under section 505 of the Federal Food, 

Drug, and Cosmetic Act or licensed under section 351 of the Public 
Health Service Act, or 

‘‘(II) for which an investigational use exemption has been author-
ized under section 505(i) of the Federal Food, Drug, and Cosmetic 
Act or under section 351(a) of the Public Health Service Act, or 

‘‘(ii) a combination product (as described in section 503(g) of the Fed-
eral Food, Drug, and Cosmetic Act), the constituent parts of which were 
approved or cleared under section 505, 510(k), or 515 of such Act. 

‘‘(D) INDUSTRIAL HEMP.—The term ‘industrial hemp’ means the plant 
Cannabis sativa L. and any part of such plant, whether growing or not, 
with a delta-9 tetrahydrocannabinol concentration of not more than 0.3 per-
cent on a dry weight basis. 

‘‘(2) THC-MEASURABLE CANNABIS PRODUCT.—The term ‘THC-measurable can-
nabis product’ means any cannabis product— 

‘‘(A) with respect to which the Secretary has made a determination that 
the amount of tetrahydrocannabinol in such product can be measured with 
a high degree of accuracy, or 

‘‘(B) which is not cannabis flower and the concentration of 
tetrahydrocannabinol in which is significantly higher than the average such 
concentration in cannabis flower. 

‘‘(3) CANNABIS.—The term ‘cannabis’ has the meaning given such term under 
section 102(16) of the Controlled Substances Act (21 U.S.C. 802(16)). 

‘‘(b) DEFINITIONS RELATED TO CANNABIS ENTERPRISES.—For purposes of this chap-
ter— 

‘‘(1) CANNABIS ENTERPRISE.—The term ‘cannabis enterprise’ means a pro-
ducer, importer, or export warehouse proprietor. 

‘‘(2) PRODUCER.— 
‘‘(A) IN GENERAL.—The term ‘producer’ means any person who plants, cul-

tivates, harvests, grows, manufactures, produces, compounds, converts, 
processes, prepares, or packages any cannabis product. 

‘‘(B) PERSONAL USE EXCEPTION.—Subject to regulation prescribed by the 
Secretary, the term ‘producer’ shall not include any individual otherwise de-
scribed in subparagraph (A) if the only cannabis product described in such 
subparagraph with respect to such individual is for personal or family use 
and not for sale. 

‘‘(3) IMPORTER.—The term ‘importer’ means any person who— 
‘‘(A) is in the United States and to whom non-tax-paid cannabis products, 

produced in a foreign country or a possession of the United States, are 
shipped or consigned, 

‘‘(B) removes cannabis products for sale or consumption in the United 
States from a customs bonded warehouse, or 

‘‘(C) smuggles or otherwise unlawfully brings any cannabis product into 
the United States. 

‘‘(4) EXPORT WAREHOUSE PROPRIETOR.— 
‘‘(A) IN GENERAL.—The term ‘export warehouse proprietor’ means any 

person who operates an export warehouse. 
‘‘(B) EXPORT WAREHOUSE.—The term ‘export warehouse’ means a bonded 

internal revenue warehouse for the storage of cannabis products, upon 
which the internal revenue tax has not been paid— 

‘‘(i) for subsequent shipment to a foreign country or a possession of 
the United States, or 

‘‘(ii) for consumption beyond the jurisdiction of the internal revenue 
laws of the United States. 

‘‘(5) CANNABIS PRODUCTION FACILITY.—The term ‘cannabis production facility’ 
means an establishment which is qualified under subchapter C to perform any 
operation for which such qualification is required under such subchapter. 

‘‘(c) OTHER DEFINITIONS.—For purposes of this chapter— 
‘‘(1) PRODUCE.—The term ‘produce’ includes any activity described in sub-

section (b)(2)(A). 
‘‘(2) REMOVAL; REMOVE.—The terms ‘removal’ or ‘remove’ means— 
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‘‘(A) the transfer of cannabis products from the premises of a producer (or 
the transfer of such products from the bonded premises of a producer to a 
non-bonded premises of such producer), 

‘‘(B) release of such products from customs custody, or 
‘‘(C) smuggling or other unlawful importation of such products into the 

United States. 
‘‘(3) REMOVAL PRICE.—The term ‘removal price’ means— 

‘‘(A) except as otherwise provided in this paragraph, the price for which 
the cannabis product is sold in the sale which occurs in connection with the 
removal of such product, 

‘‘(B) in the case of any such sale which is described in section 5903(c), 
the price determined under such section, and 

‘‘(C) if there is no sale which occurs in connection with such removal, the 
price which would be determined under section 5903(c) if such product were 
sold at a price which cannot be determined. 

‘‘SEC. 5903. LIABILITY AND METHOD OF PAYMENT. 

‘‘(a) LIABILITY FOR TAX.— 
‘‘(1) ORIGINAL LIABILITY.—The producer or importer of any cannabis product 

shall be liable for the taxes imposed thereon by section 5901. 
‘‘(2) TRANSFER OF LIABILITY.— 

‘‘(A) IN GENERAL.—When cannabis products are transferred, without pay-
ment of tax, pursuant to subsection (b) or (c) of section 5904— 

‘‘(i) except as provided in clause (ii), the transferee shall become lia-
ble for the tax upon receipt by the transferee of such articles, and the 
transferor shall thereupon be relieved of their liability for such tax, and 

‘‘(ii) in the case of cannabis products which are released in bond from 
customs custody for transfer to the bonded premises of a producer, the 
transferee shall become liable for the tax on such articles upon release 
from customs custody, and the importer shall thereupon be relieved of 
their liability for such tax. 

‘‘(B) RETURNED TO BOND.—All provisions of this chapter applicable to can-
nabis products in bond shall be applicable to such articles returned to bond 
upon withdrawal from the market or returned to bond after previous re-
moval for a tax-exempt purpose. 

‘‘(b) METHOD OF PAYMENT OF TAX.— 
‘‘(1) IN GENERAL.— 

‘‘(A) TAXES PAID ON BASIS OF RETURN.—The taxes imposed by section 5901 
shall be paid on the basis of return. The Secretary shall, by regulations, 
prescribe the period or the event to be covered by such return and the infor-
mation to be furnished on such return. 

‘‘(B) APPLICATION TO TRANSFEREES.—In the case of any transfer to which 
subsection (a)(2)(A) applies, the tax under section 5901 on the transferee 
shall (if not otherwise relieved by reason of a subsequent transfer to which 
such subsection applies) be imposed with respect to the removal of the can-
nabis product from the bonded premises of the transferee. 

‘‘(C) POSTPONEMENT.—Any postponement under this subsection of the 
payment of taxes determined at the time of removal shall be conditioned 
upon the filing of such additional bonds, and upon compliance with such re-
quirements, as the Secretary may prescribe for the protection of the rev-
enue. The Secretary may, by regulations, require payment of tax on the 
basis of a return prior to removal of the cannabis products where a person 
defaults in the postponed payment of tax on the basis of a return under this 
subsection or regulations prescribed thereunder. 

‘‘(D) ADMINISTRATION AND PENALTIES.—All administrative and penalty 
provisions of this title, insofar as applicable, shall apply to any tax imposed 
by section 5901. 

‘‘(2) TIME FOR PAYMENT OF TAXES.— 
‘‘(A) IN GENERAL.—Except as otherwise provided in this paragraph, in the 

case of taxes on cannabis products removed during any semimonthly period 
under bond for deferred payment of tax, the last day for payment of such 
taxes shall be the 14th day after the last day of such semimonthly period. 

‘‘(B) IMPORTED ARTICLES.—In the case of cannabis products which are im-
ported into the United States, the following provisions shall apply: 

‘‘(i) IN GENERAL.—The last day for payment of tax shall be the 14th 
day after the last day of the semimonthly period during which the arti-
cle is entered into the customs territory of the United States. 

‘‘(ii) SPECIAL RULE FOR ENTRY OF WAREHOUSING.—Except as provided 
in clause (iv), in the case of an entry for warehousing, the last day for 
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payment of tax shall not be later than the 14th day after the last day 
of the semimonthly period during which the article is removed from the 
first such warehouse. 

‘‘(iii) FOREIGN TRADE ZONES.—Except as provided in clause (iv) and 
in regulations prescribed by the Secretary, articles brought into a for-
eign trade zone shall, notwithstanding any other provision of law, be 
treated for purposes of this subsection as if such zone were a single cus-
toms warehouse. 

‘‘(iv) EXCEPTION FOR ARTICLES DESTINED FOR EXPORT.—Clauses (ii) 
and (iii) shall not apply to any article which is shown to the satisfaction 
of the Secretary to be destined for export. 

‘‘(C) CANNABIS PRODUCTS BROUGHT INTO THE UNITED STATES FROM PUERTO 
RICO.—In the case of cannabis products which are brought into the United 
States from Puerto Rico and subject to tax under section 7652, the last day 
for payment of tax shall be the 14th day after the last day of the semi-
monthly period during which the article is brought into the United States. 

‘‘(D) SPECIAL RULE WHERE DUE DATE FALLS ON SATURDAY, SUNDAY, OR 
HOLIDAY.—Notwithstanding section 7503, if, but for this subparagraph, the 
due date under this paragraph would fall on a Saturday, Sunday, or a legal 
holiday (as defined in section 7503), such due date shall be the immediately 
preceding day which is not a Saturday, Sunday, or such a holiday. 

‘‘(E) SPECIAL RULE FOR UNLAWFULLY PRODUCED CANNABIS PRODUCTS.—In 
the case of any cannabis products produced in the United States at any 
place other than the premises of a producer that has filed the bond and ob-
tained the permit required under this chapter, tax shall be due and payable 
immediately upon production. 

‘‘(3) PAYMENT BY ELECTRONIC FUND TRANSFER.—Any person who in any 12- 
month period, ending December 31, was liable for a gross amount equal to or 
exceeding $5,000,000 in taxes imposed on cannabis products by section 5901 (or 
section 7652) shall pay such taxes during the succeeding calendar year by elec-
tronic fund transfer (as defined in section 5061(e)(2)) to a Federal Reserve 
Bank. Rules similar to the rules of section 5061(e)(3) shall apply to the 
$5,000,000 amount specified in the preceding sentence. 

‘‘(c) DETERMINATION OF PRICE.— 
‘‘(1) CONSTRUCTIVE SALE PRICE.— 

‘‘(A) IN GENERAL.—If an article is sold directly to consumers, sold on con-
signment, or sold (otherwise than through an arm’s length transaction) at 
less than the fair market price, or if the price for which the article sold can-
not be determined, the tax under section 5901(a) shall be computed on the 
price for which such articles are sold, in the ordinary course of trade, by 
producers thereof, as determined by the Secretary. 

‘‘(B) ARM’S LENGTH.— 
‘‘(i) IN GENERAL.—For purposes of this section, a sale is considered to 

be made under circumstances otherwise than at arm’s length if— 
‘‘(I) the parties are members of the same controlled group, 

whether or not such control is actually exercised to influence the 
sale price, 

‘‘(II) the parties are members of a family, as defined in section 
267(c)(4), or 

‘‘(III) the sale is made pursuant to special arrangements between 
a producer and a purchaser. 

‘‘(ii) CONTROLLED GROUPS.— 
‘‘(I) IN GENERAL.—The term ‘controlled group’ has the meaning 

given to such term by subsection (a) of section 1563, except that 
‘more than 50 percent’ shall be substituted for ‘at least 80 percent’ 
each place it appears in such subsection. 

‘‘(II) CONTROLLED GROUPS WHICH INCLUDE NONINCORPORATED 
PERSONS.—Under regulations prescribed by the Secretary, prin-
ciples similar to the principles of subclause (I) shall apply to a 
group of persons under common control where one or more of such 
persons is not a corporation. 

‘‘(2) CONTAINERS, PACKING AND TRANSPORTATION CHARGES.—In determining, 
for the purposes of this chapter, the price for which an article is sold, there 
shall be included any charge for coverings and containers of whatever nature, 
and any charge incident to placing the article in condition packed ready for 
shipment, but there shall be excluded the amount of tax imposed by this chap-
ter, whether or not stated as a separate charge. A transportation, delivery, in-
surance, installation, or other charge (not required by the preceding sentence 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00009 Fmt 6659 Sfmt 6621 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



10 

to be included) shall be excluded from the price only if the amount thereof is 
established to the satisfaction of the Secretary in accordance with regulations. 

‘‘(3) DETERMINATION OF APPLICABLE EQUIVALENT AMOUNTS.—Paragraphs (1) 
and (2) shall apply for purposes of section 5901(c) only to the extent that the 
Secretary determines appropriate. 

‘‘(d) PARTIAL PAYMENTS AND INSTALLMENT ACCOUNTS.— 
‘‘(1) PARTIAL PAYMENTS.—In the case of— 

‘‘(A) a contract for the sale of an article wherein it is provided that the 
price shall be paid by installments and title to the article sold does not pass 
until a future date notwithstanding partial payment by installments, 

‘‘(B) a conditional sale, or 
‘‘(C) a chattel mortgage arrangement wherein it is provided that the sales 

price shall be paid in installments, 
there shall be paid upon each payment with respect to the article a percentage 
of such payment equal to the rate of tax in effect on the date such payment 
is due. 

‘‘(2) SALES OF INSTALLMENT ACCOUNTS.—If installment accounts, with respect 
to payments on which tax is being computed as provided in paragraph (1), are 
sold or otherwise disposed of, then paragraph (1) shall not apply with respect 
to any subsequent payments on such accounts (other than subsequent payments 
on returned accounts with respect to which credit or refund is allowable by rea-
son of section 6416(b)(5)), but instead— 

‘‘(A) there shall be paid an amount equal to the difference between— 
‘‘(i) the tax previously paid on the payments on such installment ac-

counts, and 
‘‘(ii) the total tax which would be payable if such installment ac-

counts had not been sold or otherwise disposed of (computed as pro-
vided in paragraph (1)), except that 

‘‘(B) if any such sale is pursuant to the order of, or subject to the approval 
of, a court of competent jurisdiction in a bankruptcy or insolvency pro-
ceeding, the amount computed under subparagraph (A) shall not exceed the 
sum of the amounts computed by multiplying— 

‘‘(i) the proportionate share of the amount for which such accounts 
are sold which is allocable to each unpaid installment payment, by 

‘‘(ii) the rate of tax under this chapter in effect on the date such un-
paid installment payment is or was due. 

The sum of the amounts payable under this subsection in respect of the sale 
of any article shall not exceed the total tax. 

‘‘SEC. 5904. EXEMPTION FROM TAX; TRANSFERS IN BOND. 

‘‘(a) EXEMPTION FROM TAX.—Cannabis products on which the internal revenue tax 
has not been paid or determined may, subject to such regulations as the Secretary 
shall prescribe, be withdrawn from the bonded premises of any producer in ap-
proved containers free of tax and not for resale for use— 

‘‘(1) exclusively in scientific research by a laboratory, 
‘‘(2) by a proprietor of a cannabis production facility in research, development, 

or testing (other than consumer testing or other market analysis) of processes, 
systems, materials, or equipment, relating to cannabis or cannabis operations, 
under such limitations and conditions as to quantities, use, and accountability 
as the Secretary may by regulations require for the protection of the revenue, 
or 

‘‘(3) by the United States or any governmental agency thereof, any State, any 
political subdivision of a State, or the District of Columbia, for nonconsumption 
purposes. 

‘‘(b) CANNABIS PRODUCTS TRANSFERRED OR REMOVED IN BOND FROM DOMESTIC 
FACTORIES AND EXPORT WAREHOUSES.— 

‘‘(1) IN GENERAL.—Subject to such regulations and under such bonds as the 
Secretary shall prescribe, a producer or export warehouse proprietor may trans-
fer cannabis products, without payment of tax, to the bonded premises of an-
other producer or export warehouse proprietor, or remove such articles, without 
payment of tax, for shipment to a foreign country or a possession of the United 
States, or for consumption beyond the jurisdiction of the internal revenue laws 
of the United States. 

‘‘(2) LABELING.—Cannabis products may not be transferred or removed under 
this subsection unless such products bear such marks, labels, or notices as the 
Secretary shall by regulations prescribe. 

‘‘(c) CANNABIS PRODUCTS RELEASED IN BOND FROM CUSTOMS CUSTODY.—Cannabis 
products imported or brought into the United States may be released from customs 
custody, without payment of tax, for delivery to a producer or export warehouse pro-
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prietor if such articles are not put up in packages, in accordance with such regula-
tions and under such bond as the Secretary shall prescribe. 

‘‘(d) CANNABIS PRODUCTS EXPORTED AND RETURNED.—Cannabis products classifi-
able under item 9801.00.10 of the Harmonized Tariff Schedule of the United States 
(relating to duty on certain articles previously exported and returned), as in effect 
on the date of the enactment of the Marijuana Opportunity Reinvestment and 
Expungement Act, may be released from customs custody, without payment of that 
part of the duty attributable to the internal revenue tax for delivery to the original 
producer of such cannabis products or to the export warehouse proprietor authorized 
by such producer to receive such products, in accordance with such regulations and 
under such bond as the Secretary shall prescribe. Upon such release such products 
shall be subject to this chapter as if they had not been exported or otherwise re-
moved from internal revenue bond. 
‘‘SEC. 5905. CREDIT, REFUND, OR DRAWBACK OF TAX. 

‘‘(a) CREDIT OR REFUND.— 
‘‘(1) IN GENERAL.—Credit or refund of any tax imposed by this chapter or sec-

tion 7652 shall be allowed or made (without interest) to the cannabis enterprise 
on proof satisfactory to the Secretary that the claimant cannabis enterprise has 
paid the tax on— 

‘‘(A) cannabis products withdrawn from the market by the claimant, or 
‘‘(B) such products lost (otherwise than by theft) or destroyed, by fire, cas-

ualty, or act of God, while in the possession or ownership of the claimant. 
‘‘(2) CANNABIS PRODUCTS LOST OR DESTROYED IN BOND.— 

‘‘(A) EXTENT OF LOSS ALLOWANCE.—No tax shall be collected in respect of 
cannabis products lost or destroyed while in bond, except that such tax 
shall be collected— 

‘‘(i) in the case of loss by theft, unless the Secretary finds that the 
theft occurred without connivance, collusion, fraud, or negligence on the 
part of the proprietor of the cannabis production facility, owner, con-
signor, consignee, bailee, or carrier, or their employees or agents, 

‘‘(ii) in the case of voluntary destruction, unless such destruction is 
carried out as provided in paragraph (3), and 

‘‘(iii) in the case of an unexplained shortage of cannabis products. 
‘‘(B) PROOF OF LOSS.—In any case in which cannabis products are lost or 

destroyed, whether by theft or otherwise, the Secretary may require the 
proprietor of a cannabis production facility or other person liable for the tax 
to file a claim for relief from the tax and submit proof as to the cause of 
such loss. In every case where it appears that the loss was by theft, the 
burden shall be upon the proprietor of the cannabis production facility or 
other person responsible for the tax under section 5901 to establish to the 
satisfaction of the Secretary that such loss did not occur as the result of 
connivance, collusion, fraud, or negligence on the part of the proprietor of 
the cannabis production facility, owner, consignor, consignee, bailee, or car-
rier, or their employees or agents. 

‘‘(C) REFUND OF TAX.—In any case where the tax would not be collectible 
by virtue of subparagraph (A), but such tax has been paid, the Secretary 
shall refund such tax. 

‘‘(D) LIMITATIONS.—Except as provided in subparagraph (E), no tax shall 
be abated, remitted, credited, or refunded under this paragraph where the 
loss occurred after the tax was determined. The abatement, remission, cred-
it, or refund of taxes provided for by subparagraphs (A) and (C) in the case 
of loss of cannabis products by theft shall only be allowed to the extent that 
the claimant is not indemnified against or recompensed in respect of the 
tax for such loss. 

‘‘(E) APPLICABILITY.—The provisions of this paragraph shall extend to and 
apply in respect of cannabis products lost after the tax was determined and 
before completion of the physical removal of the cannabis products from the 
bonded premises. 

‘‘(3) VOLUNTARY DESTRUCTION.—The proprietor of a cannabis production facil-
ity or other persons liable for the tax imposed by this chapter or by section 7652 
with respect to any cannabis product in bond may voluntarily destroy such 
products, but only if such destruction is under such supervision and under such 
regulations as the Secretary may prescribe. 

‘‘(4) LIMITATION.—Any claim for credit or refund of tax under this subsection 
shall be filed within 6 months after the date of the withdrawal from the market, 
loss, or destruction of the products to which the claim relates, and shall be in 
such form and contain such information as the Secretary shall by regulations 
prescribe. 
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‘‘(b) DRAWBACK OF TAX.—There shall be an allowance of drawback of tax paid on 
cannabis products, when shipped from the United States, in accordance with such 
regulations and upon the filing of such bond as the Secretary shall prescribe. 

‘‘Subchapter B—Occupational Tax 

‘‘Sec. 5911. Imposition and rate of tax. 
‘‘Sec. 5912. Payment of tax. 
‘‘Sec. 5913. Provisions relating to liability for occupational taxes. 
‘‘Sec. 5914. Application to State laws. 

‘‘SEC. 5911. IMPOSITION AND RATE OF TAX. 

‘‘(a) IN GENERAL.—Any person engaged in business as a producer or an export 
warehouse proprietor shall pay a tax of $1,000 per year (referred to in this sub-
chapter as an ‘occupational tax’) in respect of each premises at which such business 
is carried on. 

‘‘(b) PENALTY FOR FAILURE TO REGISTER.—Any person engaged in business as a 
producer or an export warehouse proprietor who willfully fails to pay the occupation 
tax shall be fined not more than $5,000, or imprisoned not more than 2 years, or 
both, for each such offense. 
‘‘SEC. 5912. PAYMENT OF TAX. 

‘‘(a) CONDITION PRECEDENT TO CARRYING ON BUSINESS.—No person shall be en-
gaged in or carry on any trade or business subject to the occupational tax until such 
person has paid such tax. 

‘‘(b) COMPUTATION.— 
‘‘(1) IN GENERAL.—The occupational tax shall be imposed— 

‘‘(A) as of on the first day of July in each year, or 
‘‘(B) on commencing any trade or business on which such tax is imposed. 

‘‘(2) PERIOD.—In the case of a tax imposed under subparagraph (A) of para-
graph (1), the occupational tax shall be reckoned for 1 year, and in the case of 
subparagraph (B) of such paragraph, it shall be reckoned proportionately, from 
the first day of the month in which the liability to such tax commenced, to and 
including the 30th day of June following. 

‘‘(c) METHOD OF PAYMENT.— 
‘‘(1) PAYMENT BY RETURN.—The occupational tax shall be paid on the basis 

of a return under such regulations as the Secretary shall prescribe. 
‘‘(2) STAMP DENOTING PAYMENT OF TAX.—After receiving a properly executed 

return and remittance of any occupational tax, the Secretary shall issue to the 
taxpayer an appropriate stamp as a receipt denoting payment of the tax. This 
paragraph shall not apply in the case of a return covering liability for a past 
period. 

‘‘SEC. 5913. PROVISIONS RELATING TO LIABILITY FOR OCCUPATIONAL TAXES. 

‘‘(a) PARTNERS.—Any number of persons doing business in partnership at any one 
place shall be required to pay a single occupational tax. 

‘‘(b) DIFFERENT BUSINESSES OF SAME OWNERSHIP AND LOCATION.—Whenever more 
than one of the pursuits or occupations described in this subchapter are carried on 
in the same place by the same person at the same time, except as otherwise pro-
vided in this subchapter, the occupational tax shall be paid for each according to 
the rates severally prescribed. 

‘‘(c) BUSINESSES IN MORE THAN ONE LOCATION.— 
‘‘(1) LIABILITY FOR TAX.—The payment of the occupational tax shall not ex-

empt from an additional occupational tax the person carrying on a trade or 
business in any other place than that stated in the records of the Internal Rev-
enue Service. 

‘‘(2) STORAGE.—Nothing contained in paragraph (1) shall require imposition 
of an occupational tax for the storage of cannabis products at a location other 
than the place where such products are sold or offered for sale. 

‘‘(3) PLACE.— 
‘‘(A) IN GENERAL.—For purposes of this section, the term ‘place’ means 

the entire office, plant or area of the business in any one location under 
the same proprietorship. 

‘‘(B) DIVISIONS.—For purposes of this paragraph, any passageways, 
streets, highways, rail crossings, waterways, or partitions dividing the 
premises shall not be deemed sufficient separation to require an additional 
occupational tax, if the various divisions are otherwise contiguous. 

‘‘(d) DEATH OR CHANGE OF LOCATION.— 
‘‘(1) IN GENERAL.—In addition to the person who has paid the occupational tax 

for the carrying on of any business at any place, any person described in para-
graph (2) may secure the right to carry on, without incurring any additional oc-
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cupational tax, the same business at the same place for the remainder of the 
taxable period for which the occupational tax was paid. 

‘‘(2) ELIGIBLE PERSONS.—The persons described in this paragraph are the fol-
lowing: 

‘‘(A) The surviving spouse or child, or executor or administrator or other 
legal representative, of a deceased taxpayer. 

‘‘(B) A husband or wife succeeding to the business of his or her living 
spouse. 

‘‘(C) A receiver or trustee in bankruptcy, or an assignee for benefit of 
creditors. 

‘‘(D) The partner or partners remaining after death or withdrawal of a 
member of a partnership. 

‘‘(3) CHANGE OF LOCATION.—When any person moves to any place other than 
the place for which occupational tax was paid for the carrying on of any busi-
ness, such person may secure the right to carry on, without incurring additional 
occupational tax, the same business at the new location for the remainder of 
the taxable period for which the occupational tax was paid. To secure the right 
to carry on the business without incurring additional occupational tax, the suc-
cessor, or the person relocating their business, must register the succession or 
relocation with the Secretary in accordance with regulations prescribed by the 
Secretary. 

‘‘(e) FEDERAL AGENCIES OR INSTRUMENTALITIES.—Any tax imposed by this sub-
chapter shall apply to any agency or instrumentality of the United States unless 
such agency or instrumentality is granted by statute a specific exemption from such 
tax. 
‘‘SEC. 5914. APPLICATION TO STATE LAWS. 

‘‘The payment of any tax imposed by this subchapter for carrying on any trade 
or business shall not be held to— 

‘‘(1) exempt any person from any penalty or punishment provided by the laws 
of any State for carrying on such trade or business within such State, or in any 
manner to authorize the commencement or continuance of such trade or busi-
ness contrary to the laws of such State or in places prohibited by municipal law, 
or 

‘‘(2) prohibit any State from placing a duty or tax on the same trade or busi-
ness, for State or other purposes. 

‘‘Subchapter C—Bond and Permits 

‘‘Sec. 5921. Establishment and bond. 
‘‘Sec. 5922. Application for permit. 
‘‘Sec. 5923. Permit. 

‘‘SEC. 5921. ESTABLISHMENT AND BOND. 

‘‘(a) PROHIBITION ON PRODUCTION OUTSIDE OF BONDED CANNABIS PRODUCTION FA-
CILITY.— 

‘‘(1) IN GENERAL.—Except as authorized by the Secretary or on the bonded 
premises of a cannabis production facility duly authorized to produce cannabis 
products according to law, no cannabis product may planted, cultivated, har-
vested, grown, manufactured, produced, compounded, converted, processed, pre-
pared, or packaged in any building or on any premises. 

‘‘(2) AUTHORIZED PRODUCERS ONLY.—No person other than a producer which 
has filed the bond required under subsection (b) and received a permit described 
in section 5923 may produce any cannabis product. 

‘‘(3) PERSONAL USE EXCEPTION.—This subsection shall not apply with respect 
the activities of an individual who is not treated as a producer by reason of sec-
tion 5902(b)(2)(B). 

‘‘(b) BOND.— 
‘‘(1) WHEN REQUIRED.—Every person, before commencing business as a pro-

ducer or an export warehouse proprietor, shall file such bond, conditioned upon 
compliance with this chapter and regulations issued thereunder, in such form, 
amount, and manner as the Secretary shall by regulation prescribe. A new or 
additional bond may be required whenever the Secretary considers such action 
necessary for the protection of the revenue. 

‘‘(2) APPROVAL OR DISAPPROVAL.—No person shall engage in such business 
until he receives notice of approval of such bond. A bond may be disapproved, 
upon notice to the principal on the bond, if the Secretary determines that the 
bond is not adequate to protect the revenue. 

‘‘(3) CANCELLATION.—Any bond filed hereunder may be canceled, upon notice 
to the principal on the bond, whenever the Secretary determines that the bond 
no longer adequately protects the revenue. 
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‘‘SEC. 5922. APPLICATION FOR PERMIT. 

‘‘(a) IN GENERAL.—Every person, before commencing business as a cannabis enter-
prise, and at such other time as the Secretary shall by regulation prescribe, shall 
make application for the permit provided for in section 5923. The application shall 
be in such form as the Secretary shall prescribe and shall set forth, truthfully and 
accurately, the information called for on the form. Such application may be rejected 
and the permit denied if the Secretary, after notice and opportunity for hearing, 
finds that— 

‘‘(1) the premises on which it is proposed to conduct the cannabis enterprise 
are not adequate to protect the revenue, or 

‘‘(2) such person (including, in the case of a corporation, any officer, director, 
or principal stockholder and, in the case of a partnership, a partner) has failed 
to disclose any material information required or made any material false state-
ment in the application therefor. 

‘‘SEC. 5923. PERMIT. 

‘‘(a) ISSUANCE.—A person shall not engage in business as a cannabis enterprise 
without a permit to engage in such business. Such permit, conditioned upon compli-
ance with this chapter and regulations issued thereunder, shall be issued in such 
form and in such manner as the Secretary shall by regulation prescribe. A new per-
mit may be required at such other time as the Secretary shall by regulation pre-
scribe. 

‘‘(b) SUSPENSION OR REVOCATION.— 
‘‘(1) SHOW CAUSE HEARING.—If the Secretary has reason to believe that any 

person holding a permit— 
‘‘(A) has not in good faith complied with this chapter, or with any other 

provision of this title involving intent to defraud, 
‘‘(B) has violated the conditions of such permit, 
‘‘(C) has failed to disclose any material information required or made any 

material false statement in the application for such permit, or 
‘‘(D) has failed to maintain their premises in such manner as to protect 

the revenue, 
the Secretary shall issue an order, stating the facts charged, citing such person 
to show cause why their permit should not be suspended or revoked. 

‘‘(2) ACTION FOLLOWING HEARING.—If, after hearing, the Secretary finds that 
such person has not shown cause why their permit should not be suspended or 
revoked, such permit shall be suspended for such period as the Secretary deems 
proper or shall be revoked. 

‘‘(c) INFORMATION REPORTING.—The Secretary may require— 
‘‘(1) information reporting by any person issued a permit under this section, 

and 
‘‘(2) information reporting by such other persons as the Secretary deems nec-

essary to carry out this chapter. 
‘‘(d) INSPECTION OR DISCLOSURE OF INFORMATION.—For rules relating to inspec-

tion and disclosure of returns and return information, see section 6103(o). 

‘‘Subchapter D—Operations 

‘‘Sec. 5931. Inventories, reports, and records. 
‘‘Sec. 5932. Packaging and labeling. 
‘‘Sec. 5933. Purchase, receipt, possession, or sale of cannabis products after removal. 
‘‘Sec. 5934. Restrictions relating to marks, labels, notices, and packages. 
‘‘Sec. 5935. Restriction on importation of previously exported cannabis products. 

‘‘SEC. 5931. INVENTORIES, REPORTS, AND RECORDS. 

‘‘Every cannabis enterprise shall— 
‘‘(1) make a true and accurate inventory at the time of commencing business, 

at the time of concluding business, and at such other times, in such manner 
and form, and to include such items, as the Secretary shall by regulation pre-
scribe, with such inventories to be subject to verification by any internal rev-
enue officer, 

‘‘(2) make reports containing such information, in such form, at such times, 
and for such periods as the Secretary shall by regulation prescribe, and 

‘‘(3) keep such records in such manner as the Secretary shall by regulation 
prescribe, with such records to be available for inspection by any internal rev-
enue officer during business hours. 

‘‘SEC. 5932. PACKAGING AND LABELING. 

‘‘(a) PACKAGES.—All cannabis products shall, before removal, be put up in such 
packages as the Secretary shall by regulation prescribe. 
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‘‘(b) MARKS, LABELS, AND NOTICES.—Every package of cannabis products shall, be-
fore removal, bear the marks, labels, and notices if any, that the Secretary by regu-
lation prescribes. 

‘‘(c) LOTTERY FEATURES.—No certificate, coupon, or other device purporting to be 
or to represent a ticket, chance, share, or an interest in, or dependent on, the event 
of a lottery shall be contained in, attached to, or stamped, marked, written, or print-
ed on any package of cannabis products. 

‘‘(d) INDECENT OR IMMORAL MATERIAL PROHIBITED.—No indecent or immoral pic-
ture, print, or representation shall be contained in, attached to, or stamped, marked, 
written, or printed on any package of cannabis products. 

‘‘(e) EXCEPTIONS.—Subject to regulations prescribed by the Secretary, cannabis 
products may be exempted from subsections (a) and (b) if such products are— 

‘‘(1) for experimental purposes, or 
‘‘(2) transferred to the bonded premises of another producer or export ware-

house proprietor or released in bond from customs custody for delivery to a pro-
ducer. 

‘‘SEC. 5933. PURCHASE, RECEIPT, POSSESSION, OR SALE OF CANNABIS PRODUCTS AFTER RE-
MOVAL. 

‘‘(a) RESTRICTION.—No person shall— 
‘‘(1) with intent to defraud the United States, purchase, receive, possess, offer 

for sale, or sell or otherwise dispose of, after removal, any cannabis products— 
‘‘(A) upon which the tax has not been paid or determined in the manner 

and at the time prescribed by this chapter or regulations thereunder, or 
‘‘(B) which, after removal without payment of tax pursuant to section 

5904(a), have been diverted from the applicable purpose or use specified in 
that section, 

‘‘(2) with intent to defraud the United States, purchase, receive, possess, offer 
for sale, or sell or otherwise dispose of, after removal, any cannabis products 
which are not put up in packages as required under section 5932 or which are 
put up in packages not bearing the marks, labels, and notices, as required 
under such section, or 

‘‘(3) otherwise than with intent to defraud the United States, purchase, re-
ceive, possess, offer for sale, or sell or otherwise dispose of, after removal, any 
cannabis products which are not put up in packages as required under section 
5932 or which are put up in packages not bearing the marks, labels, and no-
tices, as required under such section. 

‘‘(b) EXCEPTION.—Paragraph (3) of subsection (a) shall not prevent the sale or de-
livery of cannabis products directly to consumers from proper packages, nor apply 
to such articles when so sold or delivered. 

‘‘(c) LIABILITY TO TAX.—Any person who possesses cannabis products in violation 
of paragraph (1) or (2) of subsection (a) shall be liable for a tax equal to the tax 
on such articles. 
‘‘SEC. 5934. RESTRICTIONS RELATING TO MARKS, LABELS, NOTICES, AND PACKAGES. 

‘‘No person shall, with intent to defraud the United States, destroy, obliterate, or 
detach any mark, label, or notice prescribed or authorized, by this chapter or regula-
tions thereunder, to appear on, or be affixed to, any package of cannabis products 
before such package is emptied. 
‘‘SEC. 5935. RESTRICTION ON IMPORTATION OF PREVIOUSLY EXPORTED CANNABIS PROD-

UCTS. 

‘‘(a) EXPORT LABELED CANNABIS PRODUCTS.— 
‘‘(1) IN GENERAL.—Cannabis products produced in the United States and la-

beled for exportation under this chapter— 
‘‘(A) may be transferred to or removed from the premises of a producer 

or an export warehouse proprietor only if such articles are being trans-
ferred or removed without tax in accordance with section 5904, 

‘‘(B) may be imported or brought into the United States, after their expor-
tation, only if such articles either are eligible to be released from customs 
custody with the partial duty exemption provided in section 5904(d) or are 
returned to the original producer of such article as provided in section 
5904(c), and 

‘‘(C) may not be sold or held for sale for domestic consumption in the 
United States unless such articles are removed from their export packaging 
and repackaged by the original producer into new packaging that does not 
contain an export label. 

‘‘(2) ALTERATIONS BY PERSONS OTHER THAN ORIGINAL PRODUCER.—This section 
shall apply to articles labeled for export even if the packaging or the appearance 
of such packaging to the consumer of such articles has been modified or altered 
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by a person other than the original producer so as to remove or conceal or at-
tempt to remove or conceal (including by the placement of a sticker over) any 
export label. 

‘‘(3) EXPORTS INCLUDE SHIPMENTS TO PUERTO RICO.—For purposes of this sec-
tion, section 5904(d), section 5941, and such other provisions as the Secretary 
may specify by regulations, references to exportation shall be treated as includ-
ing a reference to shipment to the Commonwealth of Puerto Rico. 

‘‘(b) EXPORT LABEL.—For purposes of this section, an article is labeled for export 
or contains an export label if it bears the mark, label, or notice required under sec-
tion 5904(b). 

‘‘Subchapter E—Penalties 

‘‘Sec. 5941. Civil penalties. 
‘‘Sec. 5942. Criminal penalties. 

‘‘SEC. 5941. CIVIL PENALTIES. 

‘‘(a) OMITTING THINGS REQUIRED OR DOING THINGS FORBIDDEN.—Whoever will-
fully omits, neglects, or refuses to comply with any duty imposed upon them by this 
chapter, or to do, or cause to be done, any of the things required by this chapter, 
or does anything prohibited by this chapter, shall in addition to any other penalty 
provided in this title, be liable to a penalty of $10,000, to be recovered, with costs 
of suit, in a civil action, except where a penalty under subsection (b) or (c) or under 
section 6651 or 6653 or part II of subchapter A of chapter 68 may be collected from 
such person by assessment. 

‘‘(b) FAILURE TO PAY TAX.—Whoever fails to pay any tax imposed by this chapter 
at the time prescribed by law or regulations, shall, in addition to any other penalty 
provided in this title, be liable to a penalty of 10 percent of the tax due but unpaid. 

‘‘(c) SALE OF CANNABIS OR CANNABIS PRODUCTS FOR EXPORT.— 
‘‘(1) Every person who sells, relands, or receives within the jurisdiction of the 

United States any cannabis products which have been labeled or shipped for ex-
portation under this chapter, 

‘‘(2) every person who sells or receives such relanded cannabis products, and 
‘‘(3) every person who aids or abets in such selling, relanding, or receiving, 

shall, in addition to the tax and any other penalty provided in this title, be liable 
for a penalty equal to the greater of $10,000 or 10 times the amount of the tax im-
posed by this chapter. All cannabis products relanded within the jurisdiction of the 
United States shall be forfeited to the United States and destroyed. All vessels, ve-
hicles, and aircraft used in such relanding or in removing such cannabis products 
from the place where relanded, shall be forfeited to the United States. 

‘‘(d) APPLICABILITY OF SECTION 6665.—The penalties imposed by subsections (b) 
and (c) shall be assessed, collected, and paid in the same manner as taxes, as pro-
vided in section 6665(a). 

‘‘(e) CROSS REFERENCES.—For penalty for failure to make deposits or for over-
statement of deposits, see section 6656. 
‘‘SEC. 5942. CRIMINAL PENALTIES. 

‘‘(a) FRAUDULENT OFFENSES.—Whoever, with intent to defraud the United 
States— 

‘‘(1) engages in business as a cannabis enterprise without filing the applica-
tion and obtaining the permit where required by this chapter or regulations 
thereunder, 

‘‘(2) fails to keep or make any record, return, report, or inventory, or keeps 
or makes any false or fraudulent record, return, report, or inventory, required 
by this chapter or regulations thereunder, 

‘‘(3) refuses to pay any tax imposed by this chapter, or attempts in any man-
ner to evade or defeat the tax or the payment thereof, 

‘‘(4) sells or otherwise transfers, contrary to this chapter or regulations there-
under, any cannabis products subject to tax under this chapter, or 

‘‘(5) purchases, receives, or possesses, with intent to redistribute or resell, any 
cannabis product— 

‘‘(A) upon which the tax has not been paid or determined in the manner 
and at the time prescribed by this chapter or regulations thereunder, or 

‘‘(B) which, without payment of tax pursuant to section 5904, have been 
diverted from the applicable purpose or use specified in that section, 

shall, for each such offense, be fined not more than $10,000, or imprisoned not more 
than 5 years, or both. 

‘‘(b) LIABILITY TO TAX.—Any person who possesses cannabis products in violation 
of subsection (a) shall be liable for a tax equal to the tax on such articles.’’. 
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(c) STUDY.—Not later than 2 years after the date of the enactment of this Act, 
and every 5 years thereafter, the Secretary of the Treasury, or the Secretary’s dele-
gate, shall— 

(1) conduct a study concerning the characteristics of the cannabis industry, 
including the number of persons operating cannabis enterprises at each level of 
such industry, the volume of sales, the amount of tax collected each year, and 
the areas of evasion, and 

(2) submit to Congress recommendations to improve the regulation of the in-
dustry and the administration of the related tax. 

(d) ANNUAL REPORTS REGARDING DETERMINATION OF APPLICABLE RATES.—Not 
later than 6 months before the beginning of each calendar year to which section 
5901(a)(2) of the Internal Revenue Code of 1986 (as added by this section) applies, 
the Secretary of the Treasury, or the Secretary’s delegate, shall make publicly avail-
able a detailed description of the methodology which the Secretary anticipates using 
to determine the applicable rate per ounce and the applicable rate per gram which 
will apply for such calendar year under section 5901(c)(2) of such Code. 

(e) CONFORMING AMENDMENTS.— 
(1) Section 6103(o)(1)(A) of the Internal Revenue Code of 1986 is amended by 

striking ‘‘and firearms’’ and inserting ‘‘firearms, and cannabis products’’. 
(2) The table of chapters for subtitle E of such Code is amended by adding 

at the end the following new item: 
‘‘CHAPTER 56. CANNABIS PRODUCTS’’. 

(3) The table of sections for subchapter A of chapter 98 of such Code is 
amended by adding at the end the following new item: 

‘‘Sec. 9512. Establishment of Opportunity Trust Fund.’’. 

(f) EFFECTIVE DATE.— 
(1) IN GENERAL.—Except as otherwise provided in this subsection, the amend-

ments made by this section shall apply to removals, and applications for per-
mits under section 5922 of the Internal Revenue Code of 1986 (as added by sub-
section (b)), after 180 days after the date of the enactment of this Act. 

(2) ESTABLISHMENT OF TRUST FUND.—The amendment made by subsection (a) 
shall take effect on the date of the enactment of this Act. 

SEC. 6. OPPORTUNITY TRUST FUND PROGRAMS. 

(a) CANNABIS JUSTICE OFFICE; COMMUNITY REINVESTMENT GRANT PROGRAM.— 
(1) CANNABIS JUSTICE OFFICE.—Part A of title I of the Omnibus Crime Control 

and Safe Streets Act of 1968 (34 U.S.C. 10101 et seq.) is amended by inserting 
after section 109 the following: 

‘‘SEC. 110. CANNABIS JUSTICE OFFICE. 

‘‘(a) ESTABLISHMENT.—There is established within the Office of Justice Programs 
a Cannabis Justice Office. 

‘‘(b) DIRECTOR.—The Cannabis Justice Office shall be headed by a Director who 
shall be appointed by the Assistant Attorney General for the Office of Justice Pro-
grams. The Director shall report to the Assistant Attorney General for the Office 
of Justice Programs. The Director shall award grants and may enter into compacts, 
cooperative agreements, and contracts on behalf of the Cannabis Justice Office. The 
Director may not engage in any employment other than that of serving as the Direc-
tor, nor may the Director hold any office in, or act in any capacity for, any organiza-
tion, agency, or institution with which the Office makes any contract or other ar-
rangement. 

‘‘(c) EMPLOYEES.— 
‘‘(1) IN GENERAL.—The Director shall employ as many full-time employees as 

are needed to carry out the duties and functions of the Cannabis Justice Office 
under subsection (d). Such employees shall be exclusively assigned to the Can-
nabis Justice Office. 

‘‘(2) INITIAL HIRES.—Not later than 6 months after the date of enactment of 
this section, the Director shall— 

‘‘(A) hire no less than one-third of the total number of employees of the 
Cannabis Justice Office; and 

‘‘(B) no more than one-half of the employees assigned to the Cannabis 
Justice Office by term appointment that may after 2 years be converted to 
career appointment. 

‘‘(3) LEGAL COUNSEL.—At least one employee hired for the Cannabis Justice 
Office shall serve as legal counsel to the Director and shall provide counsel to 
the Cannabis Justice Office. 

‘‘(d) DUTIES AND FUNCTIONS.—The Cannabis Justice Office is authorized to— 
‘‘(1) administer the Community Reinvestment Grant Program; and 
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‘‘(2) perform such other functions as the Assistant Attorney General for the 
Office of Justice Programs may delegate, that are consistent with the statutory 
obligations of this section.’’. 

(2) COMMUNITY REINVESTMENT GRANT PROGRAM.—Title I of the Omnibus 
Crime Control and Safe Streets Act of 1968 (34 U.S.C. et seq.) is amended by 
adding at the end the following: 

‘‘PART PP—COMMUNITY REINVESTMENT GRANT 
PROGRAM 

‘‘SEC. 3056. AUTHORIZATION. 

‘‘(a) IN GENERAL.—The Director of the Cannabis Justice Office shall establish and 
carry out a grant program, known as the ‘Community Reinvestment Grant Pro-
gram’, to provide eligible entities with funds to administer services for individuals 
adversely impacted by the War on Drugs, including— 

‘‘(1) job training; 
‘‘(2) reentry services; 
‘‘(3) legal aid for civil and criminal cases, including expungement of cannabis 

convictions; 
‘‘(4) literacy programs; 
‘‘(5) youth recreation or mentoring programs; and 
‘‘(6) health education programs. 

‘‘(b) SUBSTANCE USE DISORDER SERVICES.—The Director, in consultation with the 
Secretary of Health and Human Services, shall provide eligible entities with funds 
to administer substance use disorder services for individuals adversely impacted by 
the War on Drugs or connect patients with substance use disorder services. Also eli-
gible for such services are individuals who have been arrested for or convicted of 
the sale, possession, use, manufacture, or cultivation of a controlled substance other 
than cannabis (except for a conviction involving distribution to a minor). 
‘‘SEC. 3057. FUNDING FROM OPPORTUNITY TRUST FUND. 

‘‘The Director shall carry out the program under this part using funds made avail-
able under section 9512(c)(1) and (2) of the Internal Revenue Code. 
‘‘SEC. 3058. DEFINITIONS. 

‘‘In this part: 
‘‘(1) The term ‘cannabis conviction’ means a conviction, or adjudication of juve-

nile delinquency, for a cannabis offense (as such term is defined in section 13 
of the Marijuana Opportunity Reinvestment and Expungement Act). 

‘‘(2) The term ‘eligible entity’ means a nonprofit organization, as defined in 
section 501(c)(3) of the Internal Revenue Code, that is representative of a com-
munity or a significant segment of a community with experience in providing 
relevant services to individuals adversely impacted by the War on Drugs in that 
community. 

‘‘(3) The term ‘individuals adversely impacted by the War on Drugs’ has the 
meaning given that term in section 6 of the Marijuana Opportunity Reinvest-
ment and Expungement Act.’’. 

(b) CANNABIS RESTORATIVE OPPORTUNITY PROGRAM; EQUITABLE LICENSING GRANT 
PROGRAM.— 

(1) CANNABIS RESTORATIVE OPPORTUNITY PROGRAM.—The Administrator of the 
Small Business Administration shall establish and carry out a program, to be 
known as the ‘‘Cannabis Restorative Opportunity Program’’, to provide loans 
and technical assistance under section 7(m) of the Small Business Act (15 
U.S.C. 636(m)) to assist small business concerns owned and controlled by so-
cially and economically disadvantaged individuals that operate in eligible States 
or localities. 

(2) EQUITABLE LICENSING GRANT PROGRAM.—The Administrator of the Small 
Business Administration shall establish and carry out a grant program, to be 
known as the ‘‘Equitable Licensing Grant Program’’, to provide any eligible 
State or locality funds to develop and implement equitable cannabis licensing 
programs that minimize barriers to cannabis licensing and employment for indi-
viduals adversely impacted by the War on Drugs, provided that each grantee 
includes in its cannabis licensing program at least four of the following ele-
ments: 

(A) A waiver of cannabis license application fees for individuals who re-
port an income below 250 percent of the Federal Poverty Level for at least 
5 of the past 10 years and who are first-time applicants for a cannabis li-
cense. 
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(B) A prohibition on the denial of a cannabis license based on a conviction 
for a cannabis offense that took place prior to State legalization of cannabis 
or the date of enactment of this Act, as appropriate. 

(C) A prohibition on restrictions for licensing relating to criminal convic-
tions except with respect to a criminal conviction related to owning and op-
erating a business. 

(D) A prohibition on cannabis license holders engaging in suspicionless 
cannabis drug testing of their prospective or current employees, except with 
respect to drug testing for safety-sensitive positions required under part 40 
of title 49, Code of Federal Regulations. 

(E) The establishment of a cannabis licensing board that is reflective of 
the racial, ethnic, economic, and gender composition of the eligible State or 
locality, to serve as an oversight body of the equitable licensing program. 

(3) DEFINITIONS.—In this subsection: 
(A) ELIGIBLE STATE OR LOCALITY.—The term ‘‘eligible State or locality’’ 

means a State or locality that has taken steps to— 
(i) create an automatic process, at no cost to the individual, for the 

expungement, destruction, or sealing of criminal records for cannabis 
offenses; and 

(ii) eliminate violations or other penalties for persons under parole, 
probation, pre-trial, or other State or local criminal supervision for a 
cannabis offense. 

(B) INDIVIDUAL ADVERSELY IMPACTED BY THE WAR ON DRUGS.—The term 
‘‘individual adversely impacted by the War on Drugs’’ means an indi-
vidual— 

(i) who reports an income below 250 percent of the Federal Poverty 
Level for at least 5 of the past 10 years; and 

(ii) who has been arrested for or convicted of the sale, possession, 
use, manufacture, or cultivation of cannabis (except for a conviction in-
volving distribution to a minor), or whose parent, sibling, spouse, or 
child has been arrested for or convicted of such an offense. 

(C) SMALL BUSINESS CONCERN OWNED AND CONTROLLED BY SOCIALLY AND 
ECONOMICALLY DISADVANTAGED INDIVIDUALS.—The term ‘‘small business 
concern owned and controlled by socially and economically disadvantaged 
individuals’’ has the meaning given in section 8(d)(3)(C) of the Small Busi-
ness Act (15 U.S.C. 637(d)(3)(C)). 

(D) STATE.—The term ‘‘State’’ means each of the several States, the Dis-
trict of Columbia, Puerto Rico, any territory or possession of the United 
States, and any Indian Tribe (as defined in section 201 of Public Law 90– 
294 (25 U.S.C. 1301) (commonly known as the ‘‘Indian Civil Rights Act of 
1968’’)). 

(c) STUDY ON PROGRAMS.— 
(1) GAO STUDY.—The Comptroller General of the United States, in consulta-

tion with the Administrator of the Small Business Administration, shall conduct 
an annual study on the individuals and entities receiving assistance under the 
Cannabis Restorative Opportunity and Equitable Licensing Programs. This 
study shall include the types of assistance by state, and a description of the ef-
forts by the Small Business Administration to increase access to capital for can-
nabis-related small business concerns owned and controlled by socially and eco-
nomically disadvantaged individuals, individuals adversely impacted by the War 
on Drugs, as well as the racial, ethnic, economic and gender composition of the 
eligible State or locality. 

(2) REPORT.—Not later than 1 year after the date of enactment of this Act, 
the Comptroller General of the United States shall submit a report on the re-
sults of the study conducted under paragraph (1) to— 

(A) the Committee on Small Business of the House of Representatives; 
(B) the Committee on Small Business and Entrepreneurship of the Sen-

ate; 
(C) the Committee on the Judiciary of the House of Representatives; and 
(D) the Committee on the Judiciary of the Senate. 

SEC. 7. AVAILABILITY OF SMALL BUSINESS ADMINISTRATION PROGRAMS AND SERVICES TO 
CANNABIS-RELATED LEGITIMATE BUSINESSES AND SERVICE PROVIDERS. 

(a) DEFINITIONS RELATING TO CANNABIS-RELATED LEGITIMATE BUSINESSES AND 
SERVICE PROVIDERS.—Section 3 of the Small Business Act (15 U.S.C. 632) is amend-
ed by adding at the end the following new subsection: 

‘‘(gg) CANNABIS-RELATED LEGITIMATE BUSINESSES AND SERVICE PROVIDERS.—In 
this Act: 

‘‘(1) CANNABIS.—The term ‘cannabis’— 
‘‘(A) means— 
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‘‘(i) all parts of the plant Cannabis sativa L., whether growing or not; 
‘‘(ii) the seeds thereof; 
‘‘(iii) the resin extracted from any part of such plant; and 
‘‘(iv) every compound, manufacture, salt, derivative, mixture, or prep-

aration of such plant, its seeds or resin; and 
‘‘(B) does not include— 

‘‘(i) hemp, as defined in section 297A of the Agricultural Marketing 
Act of 1946; 

‘‘(ii) the mature stalks of such plant, fiber produced from such stalks, 
oil or cake made from the seeds of such plant, any other compound, 
manufacture, salt, derivative, mixture, or preparation of such mature 
stalks (except the resin extracted therefrom), fiber, oil, or cake, or the 
sterilized seed of such plant which is incapable of germination; or 

‘‘(iii) any drug product approved under section 505 of the Federal 
Food, Drug, and Cosmetic Act, or biological product licensed under sec-
tion 351 of the Public Health Service Act. 

‘‘(2) CANNABIS-RELATED LEGITIMATE BUSINESS.—The term ‘cannabis-related le-
gitimate business’ means a manufacturer, producer, or any person or company 
that is a small business concern and that— 

‘‘(A) engages in any activity described in subparagraph (B) pursuant to 
a law established by a State or a political subdivision of a State, as deter-
mined by such State or political subdivision; and 

‘‘(B) participates in any business or organized activity that involves han-
dling cannabis or cannabis products, including cultivating, producing, man-
ufacturing, selling, transporting, displaying, dispensing, distributing, or 
purchasing cannabis or cannabis products. 

‘‘(3) SERVICE PROVIDER.—The term ‘service provider’— 
‘‘(A) means a business, organization, or other person that— 

‘‘(i) sells goods or services to a cannabis-related legitimate business; 
or 

‘‘(ii) provides any business services, including the sale or lease of real 
or any other property, legal or other licensed services, or any other an-
cillary service, relating to cannabis; and 

‘‘(B) does not include a business, organization, or other person that par-
ticipates in any business or organized activity that involves handling can-
nabis or cannabis products, including cultivating, producing, manufac-
turing, selling, transporting, displaying, dispensing, distributing, or pur-
chasing cannabis or cannabis products.’’. 

(b) SMALL BUSINESS DEVELOPMENT CENTERS.—Section 21(c) of the Small Business 
Act (15 U.S.C. 648(c)) is amended by adding at the end the following new para-
graph: 

‘‘(9) SERVICES FOR CANNABIS-RELATED LEGITIMATE BUSINESSES AND SERVICE 
PROVIDERS.—A small business development center may not decline to provide 
services to an otherwise eligible small business concern under this section solely 
because such concern is a cannabis-related legitimate business or service pro-
vider.’’. 

(c) WOMEN’S BUSINESS CENTERS.—Section 29 of the Small Business Act (15 U.S.C. 
656) is amended by adding at the end the following new subsection: 

‘‘(p) SERVICES FOR CANNABIS-RELATED LEGITIMATE BUSINESSES AND SERVICE PRO-
VIDERS.—A women’s business center may not decline to provide services to an other-
wise eligible small business concern under this section solely because such concern 
is a cannabis-related legitimate business or service provider.’’. 

(d) SCORE.—Section 8(b)(1)(B) of the Small Business Act (15 U.S.C. 637(b)(1)(B)) 
is amended by adding at the end the following new sentence: ‘‘The head of the 
SCORE program established under this subparagraph may not decline to provide 
services to an otherwise eligible small business concern solely because such concern 
is a cannabis-related legitimate business or service provider.’’. 

(e) VETERAN BUSINESS OUTREACH CENTERS.—Section 32 of the Small Business Act 
(15 U.S.C. 657b) is amended by adding at the end the following new subsection: 

‘‘(h) SERVICES FOR CANNABIS-RELATED LEGITIMATE BUSINESSES AND SERVICE PRO-
VIDERS.—A Veteran Business Outreach Center may not decline to provide services 
to an otherwise eligible small business concern under this section solely because 
such concern is a cannabis-related legitimate business or service provider.’’. 

(f) SECTION 7(a) LOANS.—Section 7(a) of the Small Business Act (15 U.S.C. 636(a)) 
is amended by adding at the end the following new paragraph: 

‘‘(38) LOANS TO CANNABIS-RELATED LEGITIMATE BUSINESSES AND SERVICE PRO-
VIDERS.—The Administrator may not decline to provide a guarantee for a loan 
under this subsection, and a lender may not decline to make a loan under this 
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subsection, to an otherwise eligible small business concern solely because such 
concern is a cannabis-related legitimate business or service provider.’’. 

(g) DISASTER LOANS.—Section 7(b) of the Small Business Act (15 U.S.C. 636(b)) 
is amended by inserting after paragraph (15) the following new paragraph: 

‘‘(16) ASSISTANCE TO CANNABIS-RELATED LEGITIMATE BUSINESSES AND SERVICE 
PROVIDERS.—The Administrator may not decline to provide assistance under 
this subsection to an otherwise eligible small business concern solely because 
such concern is a cannabis-related legitimate business or service provider.’’. 

(h) MICROLOANS.—Section 7(m) of the Small Business Act (15 U.S.C. 636(m)) is 
amended by adding at the end the following new paragraph: 

‘‘(14) ASSISTANCE TO CANNABIS-RELATED LEGITIMATE BUSINESSES AND SERVICE 
PROVIDERS.—The Administrator may not decline to make a loan or a grant 
under this subsection, and an eligible intermediary may not decline to provide 
assistance under this subsection to an otherwise eligible borrower, eligible inter-
mediary, or eligible nonprofit entity (as applicable) solely because such bor-
rower, intermediary, or nonprofit entity is a cannabis-related legitimate busi-
ness or service provider.’’. 

(i) SMALL BUSINESS INVESTMENT COMPANY DEBENTURES TO FINANCE CANNABIS- 
RELATED LEGITIMATE BUSINESSES AND SERVICE PROVIDERS.—Part A of title III of 
the Small Business Investment Act of 1958 (15 U.S.C. 681 et seq.) is amended by 
adding at the end the following new section: 
‘‘SEC. 321. DEBENTURES TO FINANCE CANNABIS-RELATED LEGITIMATE BUSINESSES AND 

SERVICE PROVIDERS. 

‘‘(a) GUARANTEES.—The Administrator may not decline to purchase or guarantee 
a debenture made under this title to an otherwise eligible small business invest-
ment company solely because such small business investment company provides fi-
nancing to an entity that is a cannabis-related legitimate business or service pro-
vider (as defined in section 7(a)(38) of the Small Business Act). 

‘‘(b) OTHER ASSISTANCE.—A small business investment company may not decline 
to provide assistance under this title to an otherwise eligible small business concern 
solely because such small business concern is a cannabis-related legitimate business 
or service provider (as defined in section 7(a)(38) of the Small Business Act).’’. 

(j) STATE OR LOCAL DEVELOPMENT COMPANY LOANS.—Title V of the Small Busi-
ness Investment Act of 1958 (15 U.S.C. 695 et seq.) is amended by adding at the 
end the following new section: 
‘‘SEC. 511. LOANS TO FINANCE CANNABIS-RELATED LEGITIMATE BUSINESSES AND SERVICE 

PROVIDERS. 

‘‘(a) LOANS AND LOAN GUARANTEES.—The Administrator may not decline to make 
or provide a guarantee for a loan under this title to an otherwise eligible qualified 
State or local development company solely because such qualified State or local de-
velopment company provides financing to an entity that is a cannabis-related legiti-
mate business or service provider (as defined in section 7(a)(38) of the Small Busi-
ness Act). 

‘‘(b) OTHER ASSISTANCE.—A qualified State or local development company may not 
decline to provide assistance under this title to an otherwise eligible small business 
concern solely because such small business concern is a cannabis-related legitimate 
business or service provider (as defined in section 7(a)(38) of the Small Business 
Act).’’. 
SEC. 8. NO DISCRIMINATION IN THE PROVISION OF A FEDERAL PUBLIC BENEFIT ON THE 

BASIS OF CANNABIS. 

(a) IN GENERAL.—No person may be denied any Federal public benefit (as such 
term is defined in section 401(c) of the Personal Responsibility and Work Oppor-
tunity Reconciliation Act of 1996 (8 U.S.C. 1611(c))) on the basis of any use or pos-
session of cannabis, or on the basis of a conviction or adjudication of juvenile delin-
quency for a cannabis offense, by that person. 

(b) SECURITY CLEARANCES.—Federal agencies may not use past or present can-
nabis or marijuana use as criteria for granting, denying, or rescinding a security 
clearance. 
SEC. 9. NO ADVERSE EFFECT FOR PURPOSES OF THE IMMIGRATION LAWS. 

(a) IN GENERAL.—For purposes of the immigration laws (as such term is defined 
in section 101 of the Immigration and Nationality Act), cannabis may not be consid-
ered a controlled substance, and an alien may not be denied any benefit or protec-
tion under the immigration laws based on any event, including conduct, a finding, 
an admission, addiction or abuse, an arrest, a juvenile adjudication, or a conviction, 
relating to cannabis, regardless of whether the event occurred before, on, or after 
the effective date of this Act. 

(b) CANNABIS DEFINED.—The term ‘‘cannabis’’— 
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(1) means all parts of the plant Cannabis sativa L., whether growing or not; 
the seeds thereof; the resin extracted from any part of such plant; and every 
compound, manufacture, salt, derivative, mixture, or preparation of such plant, 
its seeds or resin; and 

(2) does not include— 
(A) hemp, as defined in section 297A of the Agricultural Marketing Act 

of 1946; 
(B) the mature stalks of such plant, fiber produced from such stalks, oil 

or cake made from the seeds of such plant, any other compound, manufac-
ture, salt, derivative, mixture, or preparation of such mature stalks (except 
the resin extracted therefrom), fiber, oil, or cake, or the sterilized seed of 
such plant which is incapable of germination; or 

(C) any drug product approved under section 505 of the Federal Food, 
Drug, and Cosmetic Act, or biological product licensed under section 351 of 
the Public Health Service Act. 

(c) CONFORMING AMENDMENTS TO IMMIGRATION AND NATIONALITY ACT.—The Im-
migration and Nationality Act (8 U.S.C. 1101 et seq.) is amended— 

(1) in section 212(h), by striking ‘‘and subparagraph (A)(i)(II) of such sub-
section insofar as it relates to a single offense of simple possession of 30 grams 
or less of marijuana’’; 

(2) in section 237(a)(2)(B)(i), by striking ‘‘other than a single offense involving 
possession for one’s own use of 30 grams or less of marijuana’’; 

(3) in section 101(f)(3), by striking ‘‘(except as such paragraph relates to a sin-
gle offense of simple possession of 30 grams or less of marihuana)’’; 

(4) in section 244(c)(2)(A)(iii)(II) by striking ‘‘except for so much of such para-
graph as relates to a single offense of simple possession of 30 grams or less of 
marijuana’’; 

(5) in section 245(h)(2)(B) by striking ‘‘(except for so much of such paragraph 
as related to a single offense of simple possession of 30 grams or less of mari-
juana)’’; 

(6) in section 210(c)(2)(B)(ii)(III) by striking ‘‘, except for so much of such 
paragraph as relates to a single offense of simple possession of 30 grams or less 
of marihuana’’; and 

(7) in section 245A(d)(2)(B)(ii)(II) by striking ‘‘, except for so much of such 
paragraph as relates to a single offense of simple possession of 30 grams or less 
of marihuana’’. 

SEC. 10. RESENTENCING AND EXPUNGEMENT. 

(a) EXPUNGEMENT OF NON-VIOLENT FEDERAL CANNABIS OFFENSE CONVICTIONS 
FOR INDIVIDUALS NOT UNDER A CRIMINAL JUSTICE SENTENCE.— 

(1) IN GENERAL.—Not later than 1 year after the date of the enactment of this 
Act, each Federal district shall conduct a comprehensive review and issue an 
order expunging each conviction or adjudication of juvenile delinquency for a 
non-violent Federal cannabis offense entered by each Federal court in the dis-
trict before the date of enactment of this Act and on or after May 1, 1971. Each 
Federal court shall also issue an order expunging any arrests associated with 
each expunged conviction or adjudication of juvenile delinquency. 

(2) NOTIFICATION.—To the extent practicable, each Federal district shall no-
tify each individual whose arrest, conviction, or adjudication of delinquency has 
been expunged pursuant to this subsection that their arrest, conviction, or adju-
dication of juvenile delinquency has been expunged, and the effect of such 
expungement. 

(3) RIGHT TO PETITION COURT FOR EXPUNGEMENT.—At any point after the date 
of enactment of this Act, any individual with a prior conviction or adjudication 
of juvenile delinquency for a non-violent Federal cannabis offense, who is not 
under a criminal justice sentence, may file a motion for expungement. If the 
expungement of such a conviction or adjudication of juvenile delinquency is re-
quired pursuant to this Act, the court shall expunge the conviction or adjudica-
tion, and any associated arrests. If the individual is indigent, counsel shall be 
appointed to represent the individual in any proceedings under this subsection. 

(4) SEALED RECORD.—The court shall seal all records related to a conviction 
or adjudication of juvenile delinquency that has been expunged under this sub-
section. Such records may only be made available by further order of the court. 

(b) SENTENCING REVIEW FOR INDIVIDUALS UNDER A CRIMINAL JUSTICE SEN-
TENCE.— 

(1) IN GENERAL.—For any individual who is under a criminal justice sentence 
for a non-violent Federal cannabis offense, the court that imposed the sentence 
shall, on motion of the individual, the Director of the Bureau of Prisons, the 
attorney for the Government, or the court, conduct a sentencing review hearing. 
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If the individual is indigent, counsel shall be appointed to represent the indi-
vidual in any sentencing review proceedings under this subsection. 

(2) POTENTIAL REDUCED RESENTENCING.—After a sentencing hearing under 
paragraph (1), a court shall— 

(A) expunge each conviction or adjudication of juvenile delinquency for a 
non-violent Federal cannabis offense entered by the court before the date 
of enactment of this Act, and any associated arrest; 

(B) vacate the existing sentence or disposition of juvenile delinquency 
and, if applicable, impose any remaining sentence or disposition of juvenile 
delinquency on the individual as if this Act, and the amendments made by 
this Act, were in effect at the time the offense was committed; and 

(C) order that all records related to a conviction or adjudication of juve-
nile delinquency that has been expunged or a sentence or disposition of ju-
venile delinquency that has been vacated under this Act be sealed and only 
be made available by further order of the court. 

(c) EFFECT OF EXPUNGEMENT.—An individual who has had an arrest, a conviction, 
or juvenile delinquency adjudication expunged under this section— 

(1) may treat the arrest, conviction, or adjudication as if it never occurred; 
and 

(2) shall be immune from any civil or criminal penalties related to perjury, 
false swearing, or false statements, for a failure to disclose such arrest, convic-
tion, or adjudication. 

(d) EXCEPTION.—An individual who at sentencing received an aggravating role ad-
justment pursuant to United States Sentencing Guideline 3B1.1(a) in relation to a 
Federal cannabis offense conviction shall not be eligible for expungement of that 
Federal cannabis offense conviction under this section. 

(e) DEFINITIONS.—In this section: 
(1) The term ‘‘Federal cannabis offense’’ means an offense that is no longer 

punishable pursuant to this Act or the amendments made under this Act. 
(2) The term ‘‘expunge’’ means, with respect to an arrest, a conviction, or a 

juvenile delinquency adjudication, the removal of the record of such arrest, con-
viction, or adjudication from each official index or public record. 

(3) The term ‘‘under a criminal justice sentence’’ means, with respect to an 
individual, that the individual is serving a term of probation, parole, supervised 
release, imprisonment, official detention, pre-release custody, or work release, 
pursuant to a sentence or disposition of juvenile delinquency imposed on or 
after the effective date of the Controlled Substances Act (May 1, 1971). 

(f) STUDY.—The Comptroller General of the United States, in consultation with 
the Secretary of Health and Human Services, shall conduct a demographic study of 
individuals convicted of a Federal cannabis offense. Such study shall include infor-
mation about the age, race, ethnicity, sex, and gender identity of those individuals, 
the type of community such users dwell in, and such other demographic information 
as the Comptroller General determines should be included. 

(g) REPORT.—Not later than 2 years after the date of the enactment of this Act, 
the Comptroller General of the United States shall report to Congress the results 
of the study conducted under subsection (f). 
SEC. 11. REFERENCES IN EXISTING LAW TO MARIJUANA OR MARIHUANA. 

Wherever, in the statutes of the United States or in the rulings, regulations, or 
interpretations of various administrative bureaus and agencies of the United 
States— 

(1) there appears or may appear the term ‘‘marihuana’’ or ‘‘marijuana’’, that 
term shall be struck and the term ‘‘cannabis’’ shall be inserted; and 

(2) there appears or may appear the term ‘‘Marihuana’’ or ‘‘Marijuana’’, that 
term shall be struck and the term ‘‘Cannabis’’ shall be inserted. 

SEC. 12. SEVERABILITY. 

If any provision of this Act or an amendment made by this Act, or any application 
of such provision to any person or circumstance, is held to be unconstitutional, the 
remainder of this Act, the amendments made by this Act, and the application of this 
Act and the amendments made by this Act to any other person or circumstance 
shall not be affected. 
SEC. 13. CANNABIS OFFENSE DEFINED. 

For purposes of this Act, the term ‘‘cannabis offense’’ means a criminal offense re-
lated to cannabis— 

(1) that, under Federal law, is no longer punishable pursuant to this Act or 
the amendments made under this Act; or 

(2) that, under State law, is no longer an offense or that was designated a 
lesser offense or for which the penalty was reduced under State law pursuant 
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to or following the adoption of a State law authorizing the sale or use of can-
nabis. 

SEC. 14. RULEMAKING. 

Unless otherwise provided in this Act, not later than 1 year after the date of en-
actment of this Act, the Department of the Treasury, the Department of Justice, and 
the Small Business Administration shall issue or amend any rules, standard oper-
ating procedures, and other legal or policy guidance necessary to carry out imple-
mentation of this Act. After the 1-year period, any publicly issued sub-regulatory 
guidance, including any compliance guides, manuals, advisories and notices, may 
not be issued without 60-day notice to appropriate congressional committees. Notice 
shall include a description and justification for additional guidance. 
SEC. 15. SOCIETAL IMPACT OF MARIJUANA LEGALIZATION STUDY. 

The Comptroller General of the United States shall, not later than 2 years after 
the date of enactment of this Act, provide to Congress a study that addresses the 
societal impact of the legalization of recreational cannabis by States, including— 

(1) sick days reported to employers; 
(2) workers compensations claims; 
(3) tax revenue remitted to States resulting from legal marijuana sales; 
(4) changes in government spending related to enforcement actions and court 

proceedings; 
(5) Federal welfare assistance applications; 
(6) rate of arrests related to methamphetamine possession; 
(7) hospitalization rates related to methamphetamine and narcotics use; 
(8) uses of marijuana and its byproducts for medical purposes; 
(9) uses of marijuana and its byproducts for purposes relating to the health, 

including the mental health, of veterans; 
(10) arrest rates of individuals driving under the influence or driving while 

intoxicated by marijuana; 
(11) traffic-related deaths and injuries where the driver is impaired by mari-

juana; 
(12) arrest of minors for marijuana-related charges; 
(13) violent crime rates; 
(14) school suspensions, expulsions, and law enforcement referrals that are 

marijuana-related; 
(15) high school dropout rates; 
(16) changes in district-wide and State-wide standardized test scores; 
(17) marijuana-related hospital admissions and poison control calls; 
(18) marijuana-related juvenile admittances into substance rehabilitation fa-

cilities and mental health clinics; 
(19) diversion of marijuana into neighboring States and drug seizures in 

neighboring States; 
(20) marijuana plants grown on public lands in contravention to Federal and 

State laws; and 
(21) court filings under a State’s organized crime statutes. 

Purpose and Summary 

H.R. 3617, the ‘‘Marijuana Opportunity Reinvestment and 
Expungement Act,’’ or the ‘‘MORE Act’’ would (1) remove mari-
juana, or cannabis, from the list of substances controlled under the 
Controlled Substances Act (CSA); (2) create an Opportunity Trust 
Fund to be funded through an excise tax on the sale of cannabis 
products; (3) establish a Cannabis Justice Office within the Depart-
ment of Justice to administer a Community Reinvestment Grant 
Program to fund nonprofits that provide services to individuals 
most adversely impacted by the War on Drugs; (4) create a Can-
nabis Opportunity Program within the Small Business Administra-
tion (SBA) to provide eligible states and localities with funds for 
loans to business concerns owned and controlled by socially and 
economically disadvantaged individuals and an Equitable Licensing 
Program, also within SBA, to provide funds to eligible states and 
localities for developing cannabis licensing programs that minimize 
barriers to cannabis licensing and employment for individuals most 
adversely impacted by the War on Drugs; (5) ensure that SBA pro-
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1 21 U.S.C. §§ 801 et seq. (2019). 
2 21 U.S.C. § 802(16)(A) (2019). In different parts of the U.S. Code, including the CSA, mari-

juana is referred to as ‘‘marihuana.’’ 
3 21 U.S.C. § 802(16)(B)(ii) (2019). 
4 Pub. L. No. 115–334, 132 Stat. 4490 (2018). 
5 21 U.S.C. § 802(16)(B)(i) (2019). 
6 John Balzar, Voters Approve Measure to Use Pot as Medicine, L.A. TIMES (Nov. 6, 1996), 

available at https://www.latimes.com/archives/la-xpm-1996-11-06-mn-62740-story.html. 
7 The 36 states are: Alabama, Alaska, Arizona, Arkansas, California, Colorado, Connecticut, 

Delaware, Florida, Hawaii, Illinois, Louisiana, Maine, Maryland, Massachusetts, Michigan, Min-
nesota, Mississippi, Missouri, Montana, Nevada, New Hampshire, New Jersey, New Mexico, 
New York, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, Utah, 
Vermont, Virginia, Washington, and West Virginia. 

8 Keith Coffman & Nicole Neroulias, Colorado, Washington first states to legalize recreational 
pot, REUTERS (Nov. 6, 2012), https://www.reuters.com/article/us-usa-marijuana-legalization/colo-
rado-washington-first-states-to-legalize-recreational-pot-idUSBRE8A602D20121107. 

grams and services are made available to cannabis-related legiti-
mate businesses and service providers; (6) provide for the 
expungement of Federal cannabis arrests and offenses, the 
vacating and sealing of cannabis offenses and for resentencing 
hearings, where appropriate; (7) protect individuals from discrimi-
nation in the provision of public benefits on the basis of use, pos-
session, or convictions, or juvenile adjudications for cannabis of-
fenses; and (8) prohibit consideration of cannabis as a controlled 
substance for purposes of federal immigration laws. 

On May 28, 2021, Chairman Jerrold Nadler (D–NY) introduced 
H.R. 3617, with Crime Subcommittee Chair Sheila Jackson Lee (D– 
TX), Representatives Barbara Lee (D–CA), Earl Blumenauer (D– 
OR), Hakeem E. Jeffries (D–NY), and Nydia Velázquez (D–NY) as 
original cosponsors. 

Background and Need for Legislation 

Marijuana (or cannabis), as defined in the Controlled Substances 
Act (CSA),1 includes ‘‘all parts of the plant Cannabis sativa L., 
whether growing or not; the seeds thereof; the resin extracted from 
any part of such plant; and every compound, manufacture, salt, de-
rivative, mixture, or preparation of such plant, its seeds or resin.’’ 2 
The CSA definition of marijuana exempts cannabis plant material 
that falls into four categories—mature stalks, fiber produced from 
mature stalks, oil or cake made from seeds, and seeds incapable of 
germination—as well as ‘‘any other compound, manufacture, salt, 
derivative, mixture, or preparation’’ of the exempt plant material.3 
In addition, the Agriculture Improvement Act of 2018 4 explicitly 
exempted hemp from the definition of marijuana under the CSA.5 

The current federal statutory scheme relative to marijuana 
comes from the CSA. The CSA makes it unlawful to manufacture, 
import, possess, use, and distribute the substances it regulates, in-
cluding marijuana. Historically, states also prohibited marijuana 
use, although there has been an increasing trend towards state le-
galization in the last two decades. In 1996, California became the 
first state to legalize medical cannabis with the approval of Propo-
sition 215.6 Since then, 36 states and the District of Columbia have 
legalized medical cannabis.7 In 2012, Colorado and Washington be-
came the first two states to legalize the recreational use of can-
nabis.8 At this time, 19 states and the District of Columbia have 
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9 The 19 states are: Alaska, Arizona, California, Colorado, Connecticut, Illinois, Maine, Massa-
chusetts, Michigan, Montana, Nevada, New Jersey, New Mexico, New York, Oregon, South Da-
kota, Vermont, Virginia, and Washington. 

10 See Christopher Ingraham, Medical Marijuana Advocates Notch an Early Victory in Guam, 
WASH. POST (Nov. 4, 2014), https://www.washingtonpost.com/news/wonk/wp/2014/11/04/medical- 
marijuana-advocates-notch-an-early-victory-in-guam/. 

11 See Tom Angell, Governor Signs Marijuana Legalization Bill, Making History in U.S. Terri-
tory, FORBES (Sep. 21, 2018), https://www.forbes.com/sites/tomangell/2018/09/21/governor-signs- 
marijuana-legalization-bill-making-history-in-us-territory/#1709d6dc27ea. 

12 Alexandra Sifferlin, Puerto Rico Governor Signs Executive Order to Legalize Medical Mari-
juana, TIME (May 4, 2015), https://time.com/3845638/puerto-rico-medical-marijuana/. 

13 Kyle Jaeger, Governor Signs Bill Legalizing Medical Marijuana in the U.S. Virgin Islands, 
MARIJUANA MOMENT (Jan. 19, 2019), https://www.marijuanamoment.net/governor-signs-bill-le-
galizing-medical-marijuana-in-the-u-s-virgin-islands/. 

14 See Pub. L. No. 91-513, 84 Stat. 1242 (1970). 
15 DRUG POL’Y ALL., A Brief History of the Drug War, https://drugpolicy.org/issues/brief-history- 

drug-war. 
16 See Pub. L. No. 91-513, 84 Stat. 1280–81, § 601 (1970). 
17 NATIONAL COMMISSION ON MARIHUANA AND DRUG ABUSE, MARIHUANA: A SIGNAL OF MIS-

UNDERSTANDING—THE OFFICIAL REPORT OF THE NATIONAL COMMISSION ON MARIHUANA AND 
DRUG ABUSE 176 (1972). 

18 Brent Staples, The Federal Marijuana Ban is Rooted in Myth and Xenophobia, N.Y. TIMES 
(July 29, 2014), https://www.nytimes.com/2014/07/30/opinion/high-time-federal-marijuana-ban-is- 
rooted-in-myth.html. 

19 See https://www.dea.gov/history. 
20 See 21 U.S.C. § 812(c)(c)(10) (2019). 
21 21 U.S.C. § 812(c)(c)(17) (2019). 

legalized cannabis for adult recreational use.9 In addition, the U.S. 
territories of Guam,10 the Northern Mariana Islands,11 Puerto 
Rico,12 and the U.S. Virgin Islands 13 have legalized marijuana for 
medical or recreational purposes. The legalization of cannabis at 
the state level, whether for medical or recreational use, has in 
many instances put state laws in apparent conflict with federal 
statutes that broadly proscribe the possession or use of marijuana. 

The CSA is Title II of the Comprehensive Drug Abuse Prevention 
and Control Act.14 At the time of its passage, in 1970, President 
Nixon sent a message to Congress declaring drug abuse ‘‘public 
enemy number one’’ and announcing a ‘‘new, all-out offensive.’’ 15 
This policy initiative came to be known as the ‘‘War on Drugs.’’ 

The CSA directed the President to establish a Commission on 
Marihuana and Drug Abuse and issue a study report.16 Among 
other things, the Commission’s first report concluded that criminal-
ization was ‘‘too harsh a tool to apply to personal possession even 
in the effort to discourage use,’’ and that ‘‘the actual and potential 
harm of use of the drug is not great enough to justify intrusion by 
the criminal law into private behavior, a step which our society 
takes only with the greatest reluctance.’’17 Although the Nixon 
Administration dismissed these recommendations at the federal 
level, during the mid-1970s, virtually all states softened their pen-
alties for marijuana possession.18 Despite some relaxation at the 
state level, President Nixon created the Drug Enforcement Agency 
in 1973, within the Department of Justice, establishing a single 
federal agency to enforce federal drug laws and to consolidate and 
coordinate the government’s drug control activities.19 

The CSA instituted a ‘‘scheduling’’ system, through which the 
federal government regulates the lawful production, possession and 
distribution of controlled substances. Placement on each of the five 
schedules is based upon the substance’s medical use, potential for 
abuse, and safety or dependence liability. Marijuana was initially 
placed, and today remains, on Schedule I.20 THC is also on Sched-
ule I.21 By virtue of their placement on Schedule I, marijuana and 
THC have been deemed by the federal government to have: (1) a 
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22 21 U.S.C. § 812(b)(1) (2019). 
23 21 U.S.C. § 823(f) (2019). Under the CSA, only DEA-licensed doctors are allowed to prescribe 

controlled substances listed in Schedules II-V to patients. See 21 C.F.R. § 1306.03 (persons enti-
tled to issue prescriptions). Federal regulations stipulate that a lawful prescription for a con-
trolled substance may only be ‘‘issued for a legitimate medical purpose by an individual practi-
tioner acting in the usual course of his professional practice.’’ 21 C.F.R. § 1306.04. 

24 See 21 U.S.C. § 822; see also 21 C.F.R. § 1301.11(a) (‘‘Every person who manufactures, dis-
tributes, dispenses, imports, or exports any controlled substance or who proposes to engage in 
the manufacture, distribution, dispensing, importation or exportation of any controlled sub-
stance shall obtain a registration unless exempted by law or pursuant to §§ 1301.22 through 
1301.26.’’). 

25 All applicants and registrants must ‘‘provide effective controls and procedures to guard 
against theft and diversion of controlled substances.’’ 21 C.F.R. § 1301.71. 

26 National Institute on Drug Abuse, NIDA’s Role in Providing Marijuana for Research, avail-
able at https://www.drugabuse.gov/drugs-abuse/marijuana/nidas-role-in-providing-marijuana-re-
search. 

27 Id. 
28 Andrew Joseph, DEA Solicited Applications to Grow Marijuana for Research. It Hasn’t Ap-

proved One, STAT (July 24, 2017), https://www.statnews.com/2017/07/24/dea-marijuana-licenses- 
research/. In August of 2016, the DEA had announced the adoption of a new policy ‘‘designed 
to increase the number of entities registered under the Controlled Substances Act (CSA) to grow 
(manufacture) marijuana to supply legitimate researchers in the United States.’’ Applications 
to Become Registered Under the Controlled Substances Act to Manufacture Marijuana to Supply 
Researchers in the United Sates, 81 Fed. Reg. 53,846 (Aug. 12, 2016) (codified at 21 C.F.R. pt. 
1301). 

29 See U.S. SENTENCING COMM’N, 2011 REPORT TO THE CONGRESS: MANDATORY MINIMUM PEN-
ALTIES IN THE CRIMINAL JUSTICE SYSTEM 23 (2011). 

30 See Michael McGrath, Nancy Reagan and the Negative Impact of the ‘Just Say No’ Anti- 
Drug Campaign, THE GUARDIAN (Mar. 8, 2016), https://www.theguardian.com/society/2016/mar/ 
08/nancy-reagan-drugs-just-say-no-dare-program-opioid-epidemic. 

31 Pub. L. No. 98–473, 98 Stat. 1837, 1987 (1984). 

high potential for abuse; (2) no currently accepted medical use in 
treatment in the United States; and (3) a lack of accepted safety 
for use under medical supervision.22 Because of this, Schedule I 
substances may not be dispensed under a prescription, and such 
substances may only be used for bona fide, federal government-ap-
proved research studies.23 

Individuals who want to conduct research on marijuana must do 
so in accordance with the CSA and other federal laws. If avail-
ability of a controlled substance is sought for purposes of research, 
the researcher must obtain a registration issued by the DEA.24 
There are strict storage requirements with which all registrants 
are expected to comply.25 Since 1968, the DEA has issued only one 
license for the cultivation of marijuana for research to the Univer-
sity of Mississippi.26 The University of Mississippi’s application 
was renewed in 2015,27 but no other applications have been ap-
proved by the DEA.28 However, in early 2020, the DEA proposed 
a process to expand marijuana research in the United States. More 
recently, in May 2021, the DEA announced that it may register ad-
ditional entities; however, formal agreements with those select en-
tities are still being finalized. 

During the 1980s, Congress and President Ronald Reagan en-
acted many mandatory minimum penalties and increased the 
length of existing penalties, particularly for drug and violent felo-
nies.29 The Reagan Administration also launched the ‘‘Just Say No’’ 
campaign against drug use and enforced a ‘‘zero tolerance’’ policy 
in relation to drugs.30 Congress created the U.S. Sentencing Com-
mission during this time period, as part of the Sentencing Reform 
Act provisions of the Comprehensive Crime Control Act of 1984,31 
to establish sentencing policies and practices for the federal courts, 
‘‘including guidelines to be consulted regarding the appropriate 
form and severity of punishment for offenders convicted of federal 
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32 U.S. Sentencing Comm’n, Mission, available at https://www.ussc.gov/about-page. 
33 See 18 U.S.C. § 3553(b)(1) (provision severed and excised by United States v. Booker, 543 

U.S. 220 (2005)). 
34 Pub. L. No. 99–570, 100 Stat. 3207 (1986). The Act established mandatory minimums in 

21 U.S.C. §§ 841 (possession with intent to distribute controlled substances); 844 (simple posses-
sion); 845 (distribution to a person under 21 years of age); 845a (distribution near a school); 
845b (use of a child in a drug operation); 960 (controlled substance import or export offenses); 
and in 18 U.S.C. § 924(e) (adding drug offenses to the Armed Career Criminal Act’s predicate 
offense list). 

35 Pub. L. No. 99–570, 100 Stat. 3207–2 (1984). 
36 Pub. L. No. 99–570, 100 Stat. 3207–2 and 3207–15 (1986). The Act established additional 

mandatory minimums of 10 years, 20 years and life imprisonment depending on whether death 
or serious bodily injury resulted from use of the drug or whether the offense was committed 
following a prior felony drug conviction. See id. 

37 Pub. L. No. 99–570, 100 Stat. 3207–4 and 3207–17 (1986). With a drug prior, the maximum 
sentence increased to 30 years. Id. If death or bodily injury resulted from use of the substance, 
the Act mandated a mandatory minimum term of 20 years, and, with a drug prior, a sentence 
of life in prison. Id. 

38 See 21 U.S.C. §§ 841(b)(1)(A)–(D) and 960(b)(1)–(4) (2019). 
39 This mandatory minimum now includes the possession of ‘‘1,000 or more marihuana plants, 

regardless of weight.’’ See 21 U.S.C. § 841(b)(1)(A)(vii) (2019). 
40 This mandatory minimum now includes the possession of ‘‘100 or more marihuana plants, 

regardless of weight.’’ See 21 U.S.C. § 841(b)(1)(B)(vii) (2019). 
41 See 21 U.S.C. §§ 841(b)(1)(A)–(B); 960(b)(1)–(2) (2019); see also 21 U.S.C. § 851 (2019) (pro-

vides a procedure for a government filing seeking an enhanced penalty for a drug offender pre-
viously convicted of a ‘‘felony drug offense’’). 

42 21 U.S.C. § 844(a) (2019). 

crimes.’’ 32 The Sentencing Commission began to develop guidelines 
that operated by establishing a mandatory minimum term of im-
prisonment where none had existed before,33 but Congress also 
began to reenact mandatory minimums, many of which were put 
in place through the Anti-Drug Abuse Act of 1986.34 

The Anti-Drug Abuse Act of 1986 set forth the basic framework 
of mandatory minimum penalties for federal drug trafficking of-
fenses. The Act established quantities that triggered those manda-
tory minimum penalties, ranging from five years to life imprison-
ment, which differed for various drugs.35 The Anti-Drug Abuse Act 
established mandatory minimums of ten years for possessing with 
intent to distribute, importing, or exporting 1000 kilograms or 
more of a mixture or substance containing a detectable amount of 
marijuana, and five years for possessing with intent to distribute, 
importing, or exporting 100 kilograms or more of a mixture or sub-
stance containing a detectable amount of marijuana.36 In addition, 
the Act established that a person convicted of possessing with in-
tent to distribute, importing, or exporting a controlled substance in 
Schedule I (including marijuana) could be sentenced to up to 20 
years in prison.37 

The current federal statutory scheme prohibits the cultivation or 
distribution of marijuana, the possession of marijuana with the in-
tent to distribute, as well as the importation and exportation of 
marijuana.38 Marijuana offenses involve some of the same manda-
tory minimums as were mandated by Congress in the Anti-Drug 
Abuse Act (ten years 39 and five years,40 depending on the amount 
at issue, and higher mandatory minimums ranging from 15 years 
to life in prison, depending on recidivism and whether death or se-
rious bodily injury resulted).41 

The mere possession of marijuana, without intent to distribute, 
is generally a misdemeanor subject to up to one year of imprison-
ment.42 A violation of this federal ‘‘simple possession’’ statute after 
a single prior conviction under any federal or state drug law trig-
gers a mandatory minimum imprisonment term of 15 days (up to 
a maximum of two years) and this increases to a minimum of 90 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00028 Fmt 6659 Sfmt 6602 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



29 

43 Id. 
44 21 U.S.C. § 841(b)(1)(D) (2019). 
45 U.S. Sentencing Comm’n, Quick Facts: Marijuana Trafficking Offenses, at 1, https:// 

www.ussc.gov/sites/default/files/pdf/research-and-publications/quick-facts/Marijuana—FY20.pdf. 
46 Id. 
47 Id. 
48 Id. 
49 Id. 
50 Id. 
51 Id. 
52 Id. 
53 Id. 
54 See Federal Bureau of Investigation, Uniform Crime Report, 2019 Crime in the United 

States, Estimated Number of Arrests, United States, 2018 (Table 29), https://ucr.fbi.gov/crime- 
in-the-u.s/2019/crime-in-the-u.s.-2019/topic-pages/persons-arrested. See also https:// 
www.forbes.com/sites/emilyearlenbaugh/2020/10/06/more-people-were-arrested-for-cannabis-last- 
year-than-for-all-violent-crimes-put-together-according-to-fbi-data/?sh=31c6fd71122f. 

55 See Federal Bureau of Investigation, Uniform Crime Report, 2018 Crime in the United 
States, Estimated Number of Arrests, United States, 2018 (Table 29), https://ucr.fbi.gov/crime- 
in-the-u.s/2018/crime-in-the-u.s.-2018/tables/table-29. 

56 See id. 
57 See id. 

days (and a maximum of three years) with multiple prior drug con-
victions.43 In a case concerning less than 50 kilograms of mari-
juana, a person can be subject to up to five years of imprison-
ment.44 

Pursuant to the CSA, the federal government prosecutes a large 
number of drug trafficking offenses. In fiscal year 2020, there were 
64,565 cases reported to the United States Sentencing Commis-
sion.45 Of these, 16,501 cases involved drug trafficking, and 6.9% 
of the cases involving drug trafficking involved marijuana.46 Mari-
juana trafficking offenders have decreased by 67.3% since FY 
2016.47 In fiscal year 2020, there were 1,118 marijuana trafficking 
offenders, which reflects the continuing trend of a decreasing num-
ber of offenders since FY 2016.48 The vast majority of marijuana 
trafficking offenders were men, at 88.8%, in fiscal year 2020.49 
Over half (59.8%) were United States citizens.50 62% of marijuana 
trafficking offenders prosecuted in federal court in fiscal year 2020 
were Hispanic or Latino, 17.9% were Black, 14.9% were White, and 
5.2% were offenders from other races.51 65.4% had little or no prior 
criminal history and 37.1% received a decreased sentence due to 
minimal participation in the offense. 88% were sentenced to prison 
and the average sentence of all marijuana trafficking offenders was 
29 months.52 33.1% of all marijuana trafficking offenders were con-
victed of an offense carrying a mandatory minimum, although 
73.9% were not subject to a mandatory minimum for the following 
reasons: (1) 51.4% were determined to be eligible for a ‘‘safety 
valve’’ reduction; (2) 8.9% provided substantial assistance to the 
government; and (3) 13.6% provided substantial assistance and 
were eligible for the safety valve.53 

The Federal Bureau of Investigation reported that police arrested 
545,602 people for cannabis-related crimes in 2019. That arrest 
rate is 9% higher than the 495,871 people arrested for violent 
crimes the same year.54 Of the 1,067,764 arrests for all drug of-
fenses reported in the United States in Fiscal Year 2019,55 13.3% 
were for the sale or manufacture of any drug and, of these, 3.3%— 
or approximately 7,424 arrests—were for marijuana.56 In 2018, the 
percentage of drug possession arrests relative to arrests for all drug 
offenses was 86.7%; of these, 32.1% were for marijuana.57 

The possession, cultivation, or distribution of marijuana remains 
a federal crime within every state that has legalized it. As a result, 
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58 See generally Gustav Stickley, The SAFE Banking Act: A Reasonable and Narrowly Tailed 
Approach to Addressing Public Safety Concerns and Lack of Financial Services in Today’s Can-
nabis Industry, JD Supra (July 8, 2021) https://www.jdsupra.com/legalnews/the-safe-banking- 
act-a-reasonable-and-2393575/. 

59 See Emily Dufton, The War on Drugs: How President Nixon Tied Addiction to Crime, THE 
ATLANTIC (Mar. 26, 2012), https://www.theatlantic.com/health/archive/2012/03/the-war-on-drugs- 
how-president-nixon-tied-addiction-to-crime/254319/. 

60 Id. 
61 See id. 
62 Id. (emphasis in original). 
63 Matthew Yglesias, The Real Reason Mass Incarceration Happened, VOX (Apr. 11, 2016), 

https://www.vox.com/2016/4/11/11399870/mass-incarceration-cause. 
64 See supra notes 62 and 63. 
65 See supra note 63. 

a person who grows, possesses, uses, sells, transports, or distrib-
utes marijuana, even if done in a way that is consistent with state 
law or authorized by a state license, is nonetheless in violation of 
the CSA and remains subject to federal prosecution. In addition, 
because marijuana is still a federally-controlled substance, the ap-
plication of various money laundering and banking laws has ham-
pered the ability of commercial marijuana establishments to obtain 
the necessary financing and financial services to establish and 
grow their businesses.58 On April 19, 2021, the House of Rep-
resentatives passed H.R. 1996, the ‘‘Secure And Fair Enforcement 
Banking Act of 2021’’ (the ‘‘SAFE Banking Act of 2021’’) by a vote 
of 321–101. This bipartisan bill addresses the barriers affecting 
cannabis companies’ access to financial services; however, the bill 
does not address the status of cannabis as an illegal substance 
under federal law. 

1. IMPACT ON MINORITY COMMUNITIES 

As noted above, cannabis policies with a disproportionate impact 
on minority communities began in the early part of the 20th cen-
tury. Beginning in the 1960s, national policies emphasized a law 
enforcement-focused approach that exacerbated problems in cities 
throughout the country.59 The War on Drugs amplified these prob-
lems by distorting the statistics that tied drug addiction to in-
stances of crime.60 The national conversation thus shifted away 
from eradicating the causes of crime and focused it on punishing 
the criminal.61 ‘‘Drug users’’ became synonymous with people of 
color. As noted in The Atlantic, ‘‘Shifting public perception in this 
way ultimately served to reinforce the ‘necessity’ of Nixon’s drug 
war. Once addicts were no longer seen as sick victims of a society 
that systematically excluded them, no one would mind when they 
were simply locked up. In fact, incarceration was for the nation’s 
own good.’’ 62 This ‘‘lock them up’’ mentality continued through the 
1980s and 1990s.63 

Enforcement of marijuana laws has been a key driver of mass 
criminalization in the United States. As noted above, in 2018, there 
were over 533,400 marijuana-related arrests.64 Of these, almost 
526,000 were arrests for marijuana possession.65 The drug war has 
produced profoundly unequal outcomes across racial groups, mani-
fested through significant racial disparities throughout the criminal 
justice system. 

The higher arrest and incarceration rates for communities of 
color do not reflect a greater prevalence of drug use, but rather the 
focus on law enforcement on urban areas, lower income commu-
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66 See Drug Policy Alliance, Race and the Drug War, http://www.drugpolicy.org/issues/race- 
and-drug-war. 

67 See id. 
68 Amer. Civil Liberties Union, THE WAR ON MARIJUANA IN BLACK AND WHITE (June 2013), 

at 4. 
69 See Drug Policy Alliance, Just a Slap on the Wrist?: The Life-Changing Consequences of a 

Marijuana Arrest (Feb. 2016), at http://www.drugpolicy.org/sites/default/files/ 
DPA_Fact%20sheet_Harms%20of%20Marijuana%20Criminalization_%28Feb.%202016%29.pdf. 

70 See Jason Cade, The Plea Bargain Crisis for Noncitizens in Misdemeanor Court, 34 
CARDOZO L. REV. 1754 (2013). 

71 See Drug Policy Alliance, supra note 77, at 1. 
72 See id. 
73 See German Lopez, After Legalization, Black People Are Still Arrested at Higher Rates for 

Marijuana than White People, VOX (Jan. 29, 2018), https://www.vox.com/policy-and-politics/2018/ 
1/29/16936908/marijuana-legalization-racial-disparities-arrests. 

74 See id. 
75 See id. 

nities, and communities of color.66 In fact, nearly 80% of people in 
federal prison and almost 60% of people in state prison for drug of-
fenses are Black or Latino.67 In its seminal 2013 report, ‘‘The War 
on Marijuana in Black and White,’’ the American Civil Liberties 
Union found: 

[O]n average, a Black person is 3.73 times more likely 
to be arrested for marijuana possession than a white per-
son, even though Blacks and whites use marijuana at simi-
lar rates. Such racial disparities in marijuana possession 
arrests exist in all regions of the country, in counties large 
and small, urban and rural, wealthy and poor, and with 
large and small Black populations. Indeed, in over 96% of 
counties with more than 30,000 people in which at least 
2% of the residents are Black, Blacks are arrested at high-
er rates than whites for marijuana possession.68 

2. COLLATERAL CONSEQUENCES 

The collateral consequences of even an arrest for marijuana pos-
session can be devastating, especially if a felony conviction results. 
Those arrested can be saddled with a criminal conviction that can 
make it difficult or impossible to vote, obtain educational loans, get 
a job, maintain a professional license, secure housing, receive gov-
ernment assistance, or even adopt a child.69 These exclusions cre-
ate an often-permanent second-class status for millions of Ameri-
cans. Like drug war enforcement itself, these consequences fall dis-
proportionately on people of color. For non-citizens, a conviction can 
trigger deportation, sometimes with almost no possibility of discre-
tionary relief.70 In fact, simple marijuana possession was the 
fourth most common cause of deportation for any crime in 2013.71 
More than 13,000 people were deported in 2012 and 2013 just for 
personal marijuana possession.72 

Today, overcriminalized communities continue to suffer the con-
sequences of failed drug policies, even in states that have legalized 
marijuana, where arrests have dropped for marijuana crimes.73 Le-
galization has not generated a reduction of the rate at which Black 
and Latino people are arrested in these states.74 In fact, many 
states have seen an even steeper rise in the percentage of African- 
Americans and Latinos having their lives impacted by a marijuana 
arrest.75 Two years after decriminalization in Washington, DC, a 
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76 Drug Policy Alliance, FROM PROHIBITION TO PROGRESS: A STATUS REPORT ON MARIJUANA 
LEGALIZATION (Jan. 2018), at 31, http://www.drugpolicy.org/sites/default/files/ 
dpa_marijuana_legalization_report_feb14_2018_0.pdf. 

77 See Hannah Hartig & A.W. Geiger, About Six-in-Ten Americans Support Marijuana Legal-
ization, PEW RESEARCH CENTER (Oct. 8, 2018), https://www.pewresearch.org/fact-tank/2018/10/ 
08/americans-support-marijuana-legalization/. 

78 See Sophie Quinton, In These States, Past Marijuana Crimes Can Go Away, PEW CHARI-
TABLE TRUSTS (Nov. 20, 2017), https://www.pewtrusts.org/en/research-and-analysis/blogs/ 
stateline/2017/11/20/in-these-states-past-marijuana-crimes-can-go-away; Charlotte Resing, Mari-
juana Legalization is a Racial Justice Issue, AMER. CIVIL LIBERTIES UNION (Apr. 20, 2019), 
https://www.aclu.org/blog/criminal-law-reform/drug-law-reform/marijuana-legalization-racial-jus-
tice-issue; Margaret Stevenson, Expungement: A Gateway to Work, SARGENT SHRIVER NATIONAL 
CENTER ON POVERTY LAW (Apr. 2015), https://www.povertylaw.org/clearinghouse/articles/ 
expungement. 

79 See id. 
80 See Resing, supra note 86. 

Black person was 11 times more likely than a white person to be 
arrested for public use of marijuana.76 

Public support for making marijuana legal has increased over the 
past two decades.77 The resulting trend in state-level legalization 
of marijuana has placed states in apparent conflict with federal law 
and, as a result, the Justice Department has struggled with how 
to continue to uphold federal law in this context. Meanwhile, nu-
merous difficulties have arisen as states seek to develop a frame-
work for a legal cannabis industry without easy access to banking 
and credit. Because marijuana is still a controlled substance under 
the CSA, the specter of prosecution for participation in the can-
nabis industry looms large, even though medicinal or recreational 
marijuana is legal in 33 states and the District of Columbia. 

In addition, the collateral consequences suffered by those with 
marijuana convictions are numerous and vast. Many criminal jus-
tice advocates argue that expunging marijuana convictions is a nec-
essary addition to any legalization measure.78 Moreover, they be-
lieve that people who have been harmed by marijuana enforcement 
should have a place in the burgeoning marketplace created by le-
galization. They further argue that reform efforts should enable 
people who have struggled to find employment due to drug convic-
tions to participate meaningfully in the marijuana industry.79 They 
contend that excluding people directly impacted by criminalization 
from the marijuana industry further entrenches the outsized im-
pact that the War on Drugs has had on communities of color.80 

Hearings 

For the purposes of clause 3(c)(6)(A) of House Rule XIII, the fol-
lowing hearings were used to develop H.R. 3617: On March 11, 
2021, the Crime Subcommittee held a hearing entitled, ‘‘Controlled 
Substances: Federal Policies and Enforcement,’’ which included tes-
timony on the harsh impact of current federal laws and policies re-
lated to marijuana and the pressing need for reform. The witnesses 
at the hearing were: Nicole M. Austin-Hillery, Executive Director, 
US Program, Human Rights Watch; Howard Henderson, Founding 
Director, Center for Justice Research, Texas Southern University 
and Nonresident Senior Fellow, Governance Studies, Brookings In-
stitution; Derek Maltz, Former Special Agent in Charge, Special 
Operations Division, U.S. Department of Justice; and Katharine 
Neill Harris, Alfred C. Glassell, III, Fellow in Drug Policy, Rice 
University’s Baker Institute for Public Policy. 
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Last Congress, the Committee’s hearing on ‘‘Marijuana Laws in 
America: Racial Justice and the Need for Reform,’’ held on July 10, 
2019, discussed a variety of issues relative to the need for reform 
of marijuana laws in America, including criminal justice equity 
concerns and public health considerations. The witnesses at the 
hearing were: G. Malik Burnett, Washington, DC; Marilyn Mosby, 
State’s Attorney for Baltimore City; David L. Nathan, Doctors for 
Cannabis Regulation; Neal Levine, Chief Executive Officer, Can-
nabis Trade Federation. Subsequently, the Committee reported out 
a previous version of this bill, the ‘‘MORE Act of 2020,’’ which later 
passed the House by a bipartisan vote of 228–164. 

Committee Consideration 

On September 30, 2021, the Committee met in open session and 
ordered the bill, H.R. 3617, favorably reported as amended, by a 
rollcall vote of 26–15, a quorum being present. 

Committee Votes 

In compliance with clause 3(b) of House Rule XIII, the following 
rollcall votes occurred during the Committee’s consideration of H.R. 
3617: 

1. An amendment by Mr. Tiffany of Wisconsin to change the defi-
nition of ‘‘eligible entities’’ to include individuals ‘‘whose leadership 
does not include an individual who has been convicted of an offense 
under State or Federal law involving rioting, looting, or destruction 
of property,’’ was defeated by a rollcall vote of 15 in favor and 19 
against. The vote was as follows: 
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Roll Call No. \ 0 

PASSED 

FAILED 

i 

Date: _Cl_l_,_0_1_1_1_ 
COMMITTEE ON THE JUDICIARY 

H{.ms, of R,pr,untativ~.s 
1 I 7111 Co1tir,.u 

Amendment# I cANflto r\P- %17 offered by Rep"rmm 
• NOS PRBs7 

Jenold Nadler (NY-10) ,/ 
Zoe Lofgren (CA-19) ✓ 
Shoila Jackson Lee (TX-18) ✓ 
Steve Cohen (TN-09) l ✓ 
Hank Johnson (GA-04) J 
Ted Deutch (FL-22) ✓ 
Karen Bass (CA-37) I 
Hakeem Jeffries (NY-08) 
David Cicilline /RJ-01) ✓ 
Eric Swalwell (CA-15) J 
Ted Lieu (CA-33) ✓ 
Jamie Raskin (MD-08) 
Pramila Javaoal (WA-07) 
Val Demings (FL-IO) ✓ 
Lou Conea (CA-46) ✓ 
Marv Gav Scanlon (PA-05) ✓ 
Svlvia Garcia (TX-29) ✓ 
Joseoh Neguse (C0-02) ✓ 
Lucy McBath (GA-06) ✓ 
Greg Stanton (AZ-09) ✓ --~'v!adeleino Dean ( P A-04) ✓ 
Veronica Escobar (TX-16) 
Mondaire Jones /NY-17) 
Deborah Ross (NC-02) ✓ 

Cori Bush (M0-01) 
.. AYES NOS PRES 

Jim Jordan (OH-04) ✓ 
Steve Chabot (OH-01) ✓ 

Louie Gohrnert (TX-01) ✓ 
Danell Issa (CA-50) ✓ 
Ken Buck (C0-04) 
Matt Gaetz !FL-0 l) 
Mike Johnson (LA-04) 
Andy Biggs (AZ-05) ✓ 
Tom McC!intock (CA-04) 
Greg Steube (FL-17) ✓ 
Tom Tiffany (W!-07) ✓ 
Thomas Massie (KY-04) ✓ 

Sbip Roy (TX-21) ✓ 
Dan Bishop (NC-09) I ✓ I 
Michelle Fischbach (i'vfN-07) ✓ 
Victoria Soartz (IN-05) ✓ 
Sc{1tt Fitzgerald (WI-05) ✓ 

Cliff Bentz (OR-02) ✓ 

Bufl<CSS Owens (UT-04) ✓-

AYES NOS PRllS. 
TOTAL \ c; 11 

41 
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2. An amendment by Mr. Fitzgerald of Wisconsin to change the 
definition of individuals eligible to participate in substance use dis-
order services to exclude individuals convicted of an offense under 
section 924(c) of title 18 of the United States Code was defeated by 
a rollcall vote of 15 in favor and 20 against. The vote was as fol-
lows: 
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Roll Call No. f 1 

PASSED 

FAILED 

Date: Pi/ 3 ° I 2./ 

COMMITTEE ON THE JUDICIARY 

Amendment # 2 ( ANJ) to Hit s>J 1 offered by Rep. f,-1 ·;,,n, Id 

AYES NOS PRES. 
Jerrold Nadler (NY-10) ✓ 
Zoe Lofaren (CA-19) ✓ 
Sheila Jackson Lee (TX-18) ,/ 
Steve Cohen (TN-09) I j 

Hank Johnson (GA-04) ✓ 

Ted Deutch (FL-22) ✓ 
Karen Bass (CA-3 7) ✓ 
Hakeem Jeffries (NY-08) 
David Cicilline (Rl-0 l) ✓ 
Eric Swalwell (CA-15) ✓ 
Ted Lieu (CA-331 ✓ 
Jamie Raskin (MD-08) ✓ 
Pramila Javapal (WA-07) 
Val Dernings (FL-JO) v' ' 
Lou Con-ea (CA-46) ✓ 
Marv Gav Scanlon (PA-05) ✓ 
Svlvia Garcia (TX-29) ✓ 
Joseoh Ne1rnse (C0-02) J 
Lucy McBath (GA-06) ✓ 
Greg Stanton (AZ-09) ✓ 
Madeleine Dean (PA-04) ✓ 
Veronica Escobar (TX-16) 
Mondaire Jones (NY-17) 
Deborah Ross (NC-02) ✓ 

Cori Bush (M0-01) 
AYES NOS PRES 

Jim Jordan (OH-04) ✓ 
Steve Chabot (OH-0 l) ✓ I 
Louie Gohmert (TX-0 l) ' ✓ 
Dan-ell Issa (CA-50) ✓ 
Ken Buck (C0-04) I 
Matt Gaetz (FL-0 l) 
Mike Johnson (LA-04) 
~-Biggs (AZ-05) ✓ 
Tom McClintock (CA-04) ✓ 

Greg Steube (FL-I 7) ✓ 
Torn Tiffany (Wl-07) ✓ 
Thomas Massie (KY-04) ✓ 

Chip Rov (TX-21) ✓ I 
Dan Bishop (NC-09) ,I 
Michelle Fischbach (MN-07) ,/ 
Victoria Soartz (IN-05) 
Scott Fitzgerald (WI-05) ✓ 
Cliff Bentz (OR-02) ✓ 
Burness Owens (UT-04) ✓ 

AYES NOS PRES. 
TOTAL 1<; 'to 
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3. An amendment by Mr. Fitzgerald of Wisconsin to amend the 
bill’s definition of an ‘‘individual adversely impacted by the War on 
Drugs,’’ by striking the word ‘‘reports’’ and replacing it with ‘‘has’’ 
was defeated by a rollcall vote of 16 in favor and 20 against. The 
vote was as follows: 
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Roll Call c'io. \ i 

PASSED 

FAILED 

Date: OJ I 3 O / Uc 

COMMITTEE O:'i THE JUDICIARY 
Houu of R1pr,s1n.tativt1s 

117r• Co,igrns 

Amendment# ! ~~} •_ 11 ... ~ offered by R0 A 14-1-'),;Wlt lei 

PRES: 
Jerrold Nadler (NY-! 0) ✓ 
Zoe Lofgren (CA-19) ✓ 
Sheila Jackson Lee ffX-18) ✓ 
Steve Cohen (TN-09) ✓ i 
Hank Johnson (GA-04) ~-----7 Ted Deutch (FL-22) 
Karen Bass (CA-37) ✓ 
Hakeem Jeffries (l'IY-08) 
David Cicil!ine (Rl-0 l) ✓ 
Eric Swalwell (CA-15) ✓ 
Ted Lieu (CA-33) ✓ 
Jamie Raskin (MD-08) ✓ 
Pramila Javaoal /WA-07) 
Val Demings (FL-10) ✓ l 

Lou Correa (CA-46) ✓ 
Marv Gav Scanlon /PA-05) ✓ 
Sylvia Garcia (TX-29) ✓ 
Joseph Neguse (CO-02) ✓ 

Lucv Mc Bath (GA-06) ✓ 
Greg Stanton (AZ-09) ✓ 
Madeleine Dean (PA-04) ✓ 
Veronica Escobar (TX-16) 
Mondaire Jones (NY-17) 
Deborah Ross (NC-02) ✓ I 

Cori Bush (MO-01) 
AYES NOS PRES 

Jim Jordan (OH-04) J 
Steve Chabot (OH-0 l) ✓ 
Louie Gohmert (TX-0 l) ✓ 
Danell Issa (CA-50) ✓ 
Ken Buck (CO-04) ✓ 
Matt Gaetz (FL-0 l) I 
Mike Johnson (LA-04) I 
Andy Biggs (AZ-05) ✓ 
Tom McClintock (CA-04) ✓ 

Greg Steube (FL-17) J 
1'oo1 Tiffanv (Wl-07) ✓ 

Thomas Massie (KY-04) I ✓ 
Chip Roy(TX-21) ✓ 
Dan Bishop /NC-09) ✓ 
Michelle Fischbach (:VIN-07) j 

Victoria Spartz (IN-05) 
~tt Fitzgerald (Wl-05) ✓ 

Cliff Bentz (OR-02) ✓ 
. 

Burgess Owens (UT-04) -,/ 

AYES NOS PRES, 
TOTAL I b 2-,0 I 

45 
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4. An amendment by Mr. Bishop of North Carolina was offered 
to add a provision to the bill related to nondiscrimination ‘‘on the 
basis of the COVID–19 vaccination status of an individual or the 
advocacy by an individual or entity with respect to any COVID–19 
vaccination mandate’’ was defeated by a rollcall vote of 18 in favor 
and 21 against. The vote was as follows: 
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Roll Call No. \ 3 

PASSED 

FAILED 

Date: "I I 3 o I >../ 

COMlvIITTEE ON THE JUDICIARY 

Amendment#. "i /ANJ) to ~·II'. Jbl 7 offered by Rep. 
M•,~ 

Jerrold Nadler /NY -1 ()) 
Zoe Lofgren (CA-19) 
Sheila Jackson Lee fTX-18) 
Steve Cohen (TN-09) ✓ 
Hank Johnson (GA-04) ✓ 

Ted Deutch (FL-22) 
Karen Bass (CA-37) J 
Hakeem Jeffries (NY-08) 
David Cicillinc (RI-0 I) ,J 
Eric Swalwell (CA-151 ✓ 
Ted Lieu (CA-33) ✓ 
Jamie Raskin (MD-08) J 
Pramila Jayanal /WA-07) ✓ 
Val Demings (FL- I 0) ✓ 
Lou Correa (CA-46) ✓ 

Mary Gay Scanlon (PA-05) ✓ 
Sylvia Garcia (TX-29) ✓ 
Joseoh Neguse (C0-02) J 
Lucv McBath (GA-06) ✓ 
Greg Stanton (AZ-09) ✓ 
Madeleine Dean (PA-04) ✓ 
Veronica Escobar (TX-16) -✓ 
Mondaire Jones (l';'Y-1 7) 
Deborah Ross /NC-02) j 

Cori Bush (MO-01) 
AYES NOS PRES 

Jim Jordan (OH-04) ✓ 
Steve Chabot (OH-0 l) ✓ 
Louie Gohmert (TX-0 l) ✓ 
Darrell Issa (CA-50) ✓ 
Ken Buck (CO-04) 
Matt Gaetz (FL-0 l) ✓ 
Mike Johnson (LA-04) ✓ 

I Andv Biggs (AZ-05) ✓ 
Tom McClintock (CA-04) ✓ 
Greg Steube (FL-17) J 
Tom Tiffany (W[-07) ✓ 

Thomas Massie (KY-04) ✓ 
Chip Roy (TX-21) ✓ 
Dan Bishon iNC-09) " Michelle Fischbach (MN-07) ✓ 

Victoria Spartz (IN-05) ./ 
Scott Fitzgerald (Wl-05) ✓ 
Cliff Bentz (OR-021 ~ 

Burgess Owens (UT-04) ✓ -- AYES NOS PRES. 
TOTAL l'i '21 

47 

I 
' 
I 

I 



41 

5. A motion to report H.R. 3617, as amended, favorably was 
agreed to by a rollcall vote of 26 in favor and 15 against. The vote 
was as follows: 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00041 Fmt 6659 Sfmt 6602 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



42 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00042 Fmt 6659 Sfmt 6602 E:\HR\OC\HR276P1.XXX HR276P1 In
se

rt
 o

ffs
et

 fo
lio

 5
0 

he
re

 H
R

27
6P

1.
00

5

ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S

Roll Call No. \ 1-j 

PASSED 

FAILED 

Date: "I I 3 o I ;LJ 

COMMITTEE ON THE JUDICIARY 

Final Passage on: 11 "' H/1 

AYHS NOS PRES 
Jerrold Nadler (NY-10) ✓ 
~ .. Lofgren (CA-19) ✓ 

Sheila Jackson Lee (TX-18) ✓ 
Steve Cohen (TN-09) ✓ 
Hank Johnson (GA-04) ✓ 

Ted Deutch (FL-22) ✓ 
Karen Bass /CA-37) ✓ 
Hakeem Jeffries <NY-08) ✓ 

David Cicilline (RJ-01) ✓ 
Eric Swalwell (CA-151 ✓ 
Ted Lieu /CA-33) ✓ 
Jamie Raskin (MD-08) j 

Pramila .layapal (WA-07) ✓ 
Val Demings (FL-10) ✓ 
Lou Correa (CA-46) ,I 
Marv Gav Scanlon ( P A-05) J 
Sylvia Garcia (TX-29) ✓ 
Joseph Neguse (CO-02) j 
Lucv McBath {GA-06) ✓ 
Greg Stanton (AZ-09) ✓ 

Madeleine Dean {PA-04) ✓ 
Veronica Escobar (TX-16) ✓ 
Mondaire Jones (NY- l 7) ✓ 
Deborah Ross (NC-02) ✓ ' 
Cori Bush (MO-01) 

AYES NOS PRES 
Jim Jordan (OH-04) I ✓ 
Steve Chabot (OH-OJ) ./ 
Louie Gohmert (TX-01) ✓ 
Darrell Issa (CA-50) J 
Ken Buck (CO-04) 
Matt Gaetz (FL-0 J) ✓ 
Mike Johnson (LA-04) ✓ 
Andy B~(AZ-05) ✓ 
Tom McC!intock (CA-04) ✓ 

Greg Steube (FL-17) 
Tom Tiffanv (Wl-07) ./ 
Thomas Massie (KY-04) ✓ 
Chip Roy (TX-21) J 
Dan Bishon (NC-09) ✓ 
Michelle Fischbach fMN-07) ✓ 
Victoria Spartz (lN-05) ✓ 

Scott Fitzgerald (Wl-05) ✓ 
Cliff Bentz (OR-02) ✓ 
Burgess Owens (UT-04) ✓ 

AYES NOS PRES. 
TOTAL 

-i<- l"i 

49 

I 
l 

! 



43 

Committee Oversight Findings 

In compliance with clause 3(c)(1) of House Rule XIII, the Com-
mittee advises that the findings and recommendations of the Com-
mittee, based on oversight activities under clause 2(b)(1) of House 
Rule X, are incorporated in the descriptive portions of this report. 

Committee Estimate of Budgetary Effects 

Pursuant to clause 3(d)(1) of House Rule XIII, the Committee 
adopts as its own the cost estimate prepared by the Director of the 
Congressional Budget Office pursuant to section 402 of the Con-
gressional Budget Act of 1974. 

New Budget Authority and Congressional Budget Office 
Cost Estimate 

Pursuant to clause 3(c)(2) of House Rule XIII and section 308(a) 
of the Congressional Budget Act of 1974, and pursuant to clause 
(3)(c)(3) of House Rule XIII and section 402 of the Congressional 
Budget Act of 1974, the Committee has requested but not received 
from the Director of Congressional Budget Office a budgetary anal-
ysis and a cost estimate of this bill. 

Duplication of Federal Programs 

Pursuant to clause 3(c)(5) of House Rule XIII, no provision of 
H.R. 3617 establishes or reauthorizes a program of the federal gov-
ernment known to be duplicative of another federal program. 

Performance Goals and Objectives 

The Committee states that pursuant to clause 3(c)(4) of House 
Rule XIII, H.R. 3617 would be consistent with its general goals and 
objectives by removing marijuana from the schedule of controlled 
substances, expunging federal marijuana-related convictions, and 
creating programs within the Department of Justice and the Small 
Business Administration to ensure the benefits of the excise tax on 
sales of marijuana products imposed pursuant to H.R. 3617 are 
made available for individuals and communities most adversely im-
pacted by the War on Drugs. 

Advisory on Earmarks 

In accordance with clause 9 of House Rule XXI, H.R. 3617 does 
not contain any congressional earmarks, limited tax benefits, or 
limited tariff benefits as defined in clause 9(d), 9(e), or 9(f) of 
House Rule XXI. 

Section-by-Section Analysis 

The following discussion describes the bill as reported by the 
Committee as an amendment in the nature of a substitute. 

Sec. 1. Short Title. The title of this Act is the ‘‘Marijuana Oppor-
tunity Reinvestment and Expungement Act’’ or the ‘‘MORE Act.’’ 

Sec. 2. Findings. Based on Representative Barbara Lee’s Mari-
juana Justice Act, Section 2 sets forth findings pertaining to the 
purpose of the legislation. 
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Sec. 3. Decriminalization of Cannabis. Section 3 would decrimi-
nalize cannabis by removing two items—marihuana and 
tetrahydrocannabinols—from Schedule I of the Controlled Sub-
stances Act (CSA) along with a series of conforming amendments. 
This section would make the descheduling of cannabis retroactive, 
including cases involving juvenile adjudications. 

Section 3 would also direct the Attorney General to finalize a 
rule, no later than 180 days after enactment of the MORE Act, re-
moving marihuana and tetrahydrocannabinols from the schedules 
of controlled substances, for the purposes of the CSA. The con-
forming amendments in this section clarify that, in the interest of 
safety, the Secretary of Transportation, and the Coast Guard shall 
continue to prescribe regulations setting standards for testing or 
medical certifications to detect illegal use of or the unauthorized 
presence marijuana and other substances by safety-sensitive em-
ployees regulated by the Federal Aviation Administration, the Fed-
eral Motor Carrier Safety Administration, the Federal Railroad Ad-
ministration, the Federal Transit Administration and the Pipeline 
and Hazardous Materials Safety Administration, or the United 
States Coast Guard. 

Section 3 would also mandate that the Secretary of Health and 
Human Services hold not less than one public meeting, not later 
than one year after the date of enactment of the MORE Act, to ad-
dress the regulation, safety, manufacturing, product quality, mar-
keting, labeling, and sale of products containing cannabis or can-
nabis-derived compounds. 

The bill includes provisions to ensure that employees working in 
safety-sensitive transportation positions regulated by the Federal 
government would still be tested for the illegal or unauthorized use 
of alcohol, marijuana, or other substances. The section contains a 
provision ensuring that the Department of Transportation and the 
Coast Guard may continue to issue regulations and test for the un-
authorized presence of or illegal use of marijuana by certain trans-
portation employees in sensitive-safety positions. Existing and on-
going drug testing of federal employees by federal agencies remains 
unchanged. 

In addition, the bill includes a provision stating that the FDA 
can still issue regulations on cannabis products. 

Sec. 4. Demographic Data of Cannabis Business Owners and Em-
ployees. Section 4 would direct the Bureau of Labor Statistics to 
regularly compile, maintain, and make public data on the demo-
graphics (i.e., age, race and ethnicity, sex, etc.) of the individuals 
who are business owners in the cannabis industry and individuals 
who are employed in the cannabis industry. Section 4 would pre-
serve confidentiality by ensuring that no names, addresses, or 
other identifying information collected under this section are made 
available to the public. 

Sec. 5. Creation of Opportunity Trust Fund and Imposition of 
Taxes with Respect to Cannabis Products. The bill creates a com-
prehensive tax regime for cannabis, including excise and occupa-
tional taxes. 

This section would establish an excise tax regime on cannabis 
products produced in, or imported into, the United States by add-
ing a new chapter, chapter 56, relating to ‘‘Cannabis Products.’’ 
This section would also establish an occupational tax on producers 
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and exporters of cannabis products. Net revenues from these taxes 
are designated for a newly-established Opportunity Trust Fund. 

Subsection 5(a)—Establishment of Trust Fund. Subsection 5(a) 
establishes the Opportunity Trust Fund, without a request for new 
appropriations. This trust fund shall be funded by the net revenues 
generated by the tax on cannabis products, and the tax on pro-
ducers and exporters, established in subsection 5(b) of this legisla-
tion. The funds of this trust fund shall be available, without fur-
ther appropriation, as follows: 

• 50% to the Attorney General to carry out the Community 
Reinvestment Grant Program, as established by this legisla-
tion. 

• 10% to the Attorney General to provide substance use 
treatment services to 501(c)(3) organizations with experience 
providing relevant services to individuals adversely impacted 
by the War on Drugs. 

• 20% to the Small Business Administrator to carry out the 
Cannabis Opportunity Program, as established by this legisla-
tion. 

• 20% to the Small Business Administrator to carry out the 
Equitable Licensing Grant Program, as established by this leg-
islation. 

Subsection 5(b)—Cannabis Revenue and Regulation Act. This 
subsection: (1) establishes a tax on cannabis products, (2) estab-
lishes bond and permitting rules for producers of cannabis prod-
ucts, (3) establishes an occupational tax, (4) provides certain rules 
related to recordkeeping, packaging and labeling, as well as other 
operations matters, and (5) provides penalties for failure to comply 
with these rules. 

Rates 
First, this section imposes a tax on any cannabis product pro-

duced or imported into the United States for the first five calendar 
years after this legislation becomes effective equal to: 

• 5% of the sale price at removal for years one and two, 
• 6% of the sale price at removal for year three, 
• 7% of the sale price at removal for year four, and 
• 8% of the sale price at removal for year five. 

Beginning after the fifth year, the tax due on cannabis products 
shall be the applicable equivalent amount. For any THC-measur-
able cannabis product, the applicable equivalent amount is 8% of 
the prevailing sales price for tetrahydrocannabinol (THC) during 
the prior year (as determined by the Secretary), multiplied by the 
THC content in the cannabis product. For cannabis products that 
are not THC-measurable, the applicable equivalent amount is 8% 
of the sale price of cannabis flowers and buds during the prior year 
(as determined by the Secretary of the Treasury), multiplied by the 
weight of the product. The Secretary determines what products are 
THC-measurable cannabis products. 

A ‘‘cannabis product’’ generally includes any article containing 
(or consisting of) cannabis. However, industrial hemp and FDA-ap-
proved articles containing cannabis are excepted. In addition, can-
nabis products used exclusively for scientific research, by a propri-
etor of a cannabis production facility for research, development, or 
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testing, or by any United States, state, or local government agency 
for non-consumption purposes, are exempt from tax. 

Cannabis produced solely for personal or family use (and not for 
sale) are also exempt from tax and the requirements set forth by 
this newly-created subchapter. 

Permits, Bonding, and Payment of Tax 
The excise tax on cannabis products is paid by the producer or 

importer of the product. Producers and importers must obtain per-
mits from the federal government before commencing business. In 
addition, they must secure a bond for their cannabis production fa-
cilities. 

In general, the tax is due when the cannabis product is removed 
from bond. In the case of cannabis products transferred amongst 
bonded premises of producers and export warehouse proprietors, no 
tax is owed at the time of transfer, but each bonded transferee 
shall become liable for the tax on such product upon receipt of such 
product. In the case of cannabis products which are released in 
bond from customs custody to transfer to a bonded premises of a 
producer, the transferee shall become liable for the tax on such 
product upon receipt of such product. 

Taxes on any cannabis products removed from bond by a tax-
payer shall be paid no later than 14 days after the semi-monthly 
period during which such products are removed from bond. In the 
case of cannabis products imported into the United States, taxes on 
such products shall be paid no later than 14 days after the semi- 
monthly period during which such products are entered into the 
customs territory of the United States, or in the event of entry for 
warehousing, 14 days after the semi-monthly period during which 
such products are removed from the first such warehouse. Foreign 
trade zones shall be treated as a single customs warehouse for pur-
poses of this subsection. 

In the case of products sold at below the fair market price, sold 
under circumstances otherwise than arm’s length, or removed with-
out sale or in a circumstance where the price for which products 
sold cannot be determined, the tax under this chapter shall be de-
termined based on the price for which such articles are sold in the 
course of ordinary trade as determined by the Secretary. 

Occupational Taxes 
In addition to the excise tax, an occupational tax is also estab-

lished. Any person engaged in business as a producer or an export 
tax proprietor shall pay a tax of $1,000 per year for each premises 
of which such businesses is carried on. Any person who willfully 
fails to do so shall be fined not more than $5,000 or imprisoned for 
no more than two years for each such offense. 

Recordkeeping, Packaging, Labeling, etc. 
Subsection 5(b) also provides rules related to recordkeeping, 

packaging and labeling, as well as other operations matters. Rec-
ordkeeping rules require that every producer, importer, and export 
warehouse shall keep a true and accurate inventory, subject to 
verification by an internal revenue officer, and make reports and 
keep records in such a manner as prescribed by the Secretary of 
the Treasury. 
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Certain labeling requirements are also provided. Cannabis prod-
ucts labeled for export may be removed from the premises of a pro-
ducer or export warehouse if such products are transferred or re-
moved under bond. Cannabis products labeled for export may not 
be sold for domestic consumption in the United State unless such 
products are removed from their export packaging and repackaged 
by the original producers into new packaging that does not include 
an export label. 

Cannabis products removed from bond by producers and export 
warehouse proprietors for shipment to a foreign country, Puerto 
Rico, the US Virgin Islands, or other US territory, are not subject 
to tax. 

Penalties 
Any person who illegally produces or imports cannabis products 

is still liable for the tax. Any person who, with intent to defraud 
the United States, purchases or sells cannabis product after re-
moval for which tax has not been paid shall be liable for a tax 
equal to the tax on the products. 

Any person who willfully omits, neglects or refused to comply 
with a duty imposed on them by this chapter, or does anything pro-
hibited by this chapter, shall, in addition to any other penalty pro-
vided by this title, be liable to pay a penalty of $10,000. 

Whoever fails to pay any tax imposed by this chapter at the time 
prescribed shall, in addition to any other penalty provided in this 
title, be liable to pay a penalty of 10% of taxes unpaid. Any person 
who sells, receives, or relands cannabis labeled for export within 
the United States, or otherwise aids or abets such activity, shall be 
liable for a penalty equal to the greater of $10,000 or 10 times the 
amount of tax imposed by this chapter. All such cannabis products 
and related vessels, vehicles, and aircrafts used in such relanding 
shall be forfeited to the United Stated and destroyed. 

Any person who, with intent to defraud the United States, en-
gages in a business as a cannabis enterprise without obtaining the 
permit required; fails to keep adequate records or keeps false 
records; refuses to pay or attempts to evade tax; sells or transfers 
cannabis products outside of the regulations prescribed under this 
chapter; or purchases, receives, or possesses, with intent to redis-
tribute or resell, any cannabis products upon which tax has not 
been paid, shall be fined not more than $10,000 or imprisoned not 
more than five years, or both, for each such offense. Any person 
found in possession of articles in violation shall be subject to tax 
on such articles. 

This provision also would require a study by the Secretary of the 
Treasury on the characteristics of the cannabis industry, with rec-
ommendations to improve the regulation of the industry and re-
lated taxes. In addition, the Secretary would have ongoing report-
ing requirements related to the determination of the applicable tax 
rate for cannabis and THC. 

Sec. 6. Opportunity Trust Fund Grant Programs. Section 6 would 
establish programs in the Department of Justice and the Small 
Business Administration (SBA) to be funded from the Opportunity 
Trust Fund established in Section 5 of the bill. The bill now targets 
the benefits of the Opportunity Trust Fund to those individuals 
with prior cannabis convictions and their families, while allowing 
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programs focused on substance use disorders treatment and related 
services remain available to serve individuals with convictions for 
controlled substances other than cannabis. 

Subsection 6(a)—Cannabis Justice Office; Community Reinvest-
ment Grant Program. Subsection 6(a) would create a Cannabis Jus-
tice Office (CJO), with a Director (appointed by, and who would re-
port to, the Assistant Attorney General for the Office of Justice 
Programs). The Director would be exclusively assigned to the CJO. 
The CJO would administer the Community Reinvestment Grant 
Program. 

The Community Reinvestment Grant Program would fund eligi-
ble non-profit community organizations to provide a variety of serv-
ices for individuals adversely impacted by the War on Drugs (as de-
fined in subsection 6(b)), to include job training, reentry services, 
legal aid for civil and criminal cases (including for expungement of 
cannabis convictions), among others. The Community Reinvestment 
Grant Program would separately fund eligible non-profit commu-
nity organizations to administer substance use disorder services for 
individuals adversely impacted by the War on Drugs. These sub-
stance use disorder services would also be available to individuals 
arrested for or convicted of the sale, possession, use, manufacture, 
or cultivation of a controlled substance other than cannabis (except 
for a conviction involving distribution to a minor). 

Subsection 6(b)—Cannabis Restorative Opportunity Program; Eq-
uitable Licensing Grant Program. Subsection 6(b) would direct the 
SBA to establish and carry out a Cannabis Restorative Opportunity 
Program and an Equitable Licensing Grant Program. Eligible enti-
ties under these two SBA programs would be States and localities 
that (1) have taken steps to create an automatic process for the 
expungement, destruction, or sealing of criminal records for can-
nabis offenses and (2) have taken steps to eliminate violations or 
other penalties for persons still under State or local criminal super-
vision for a cannabis-related offense or violation for conduct now 
lawful under State or local law. 

Under the Cannabis Restorative Opportunity Program, funds 
would be made available for loans to assist small business concerns 
that are owned and controlled by individuals adversely impacted by 
the War on Drugs in eligible States and localities. Under the Equi-
table Licensing Grant Program, funds would be made available to 
eligible States and localities to develop and implement equitable 
cannabis licensing programs that minimize barriers to cannabis li-
censing and employment for individuals adversely impacted by the 
War on Drugs. These individuals are defined in this section as 
those: (1) who have had an income below 250 percent of the Fed-
eral Poverty level for at least 5 of the past 10 years, and (2) who 
have been arrested for the sale, possession, use, manufacture, or 
cultivation of cannabis (except for a conviction involving distribu-
tion to a minor), or whose parent, sibling, spouse, or child has been 
arrested for or convicted of such an offense. 

This section would also require the GAO, in consultation with 
the SBA, to conduct a study on the individuals and entities receiv-
ing assistance under these newly-established SBA programs. The 
study shall include the types of assistance by state as well as a de-
scription of the SBA’s efforts to increase access to capital for can-
nabis-related small business concerns owned and controlled by so-
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cially and economically disadvantaged individuals, individuals ad-
versely impacted by the War on Drugs as well as the racial, ethnic, 
economic and gender composition of the eligible state or locality. 

Sec. 7. Availability of Small Business Administration Programs 
and Services to Cannabis-Related Legitimate Businesses and Serv-
ice Providers. Section 7 would ensure cannabis-related legitimate 
businesses and service providers are not prohibited from having ac-
cess to: (1) services from Small Business Development Centers; (2) 
services from Women’s Business Centers; (3) services from the 
SCORE program; (4) services from Veteran Business Outreach 
Centers; (5) loan guarantees under the Loan Guaranty Program in 
section 7(a) of the Small Business Act; (6) assistance under SBA’s 
Disaster Assistance Program; or (7) assistance under SBA’s 
Microloan program from intermediaries participating in SBA’s 
Microloan program. Section 7 would also prohibit the SBA from de-
clining to provide a loan guarantee under the 504/Certified Devel-
opment Company to an otherwise eligible State or local develop-
ment company solely because such State or local development com-
pany provides financing to an entity that is a cannabis-related le-
gitimate business or service provider. For purposes of this section 
‘‘cannabis’’ means all parts of the plant Cannabis sativa L, whether 
growing or not, seeds, resin, and compounds, but does not include 
hemp, the mature stalks of Cannabis sativa L., products from such 
stalks or sterilized seeds, or related approved drugs or licensed bio-
logical products. 

Sec. 8. No Discrimination in the Provision of a Federal Public 
Benefit on the Basis of Cannabis. Section 8 would make clear that 
no person may be denied a Federal public benefit on the basis of 
any use or possession of cannabis, or on the basis of a conviction 
or adjudication of juvenile delinquency for a cannabis offense. In 
addition, federal agencies would be precluded from using past or 
present cannabis or marijuana use as criteria for granting, deny-
ing, or rescinding a security clearance. 

Sec. 9. No Adverse Effect for Purposes of the Immigration Laws. 
Section 9 would ensure that cannabis is not considered a controlled 
substance for purposes of the immigration laws, and it would estab-
lish that no alien may be denied any benefit or protection under 
the immigration laws, regardless of whether the conduct, finding, 
admission, addiction or abuse, arrest, conviction, or juvenile adju-
dication relating to cannabis occurred before, on, or after the effec-
tive date of the MORE Act. Section 9 would define cannabis in the 
same manner as under Section 7 and make a series of conforming 
amendments striking marihuana from the Immigration and Na-
tionality Act. 

Sec. 10. Resentencing and Expungement. Section 10 has different 
expungement and sentencing review procedures for individuals (1) 
who have completed their Federal sentences or adjudications of ju-
venile delinquency and are no longer under court supervision (i.e., 
‘‘not under a criminal justice sentence’’) and (2) who are still serv-
ing their Federal sentences or adjudications or are otherwise under 
court supervision (i.e., ‘‘under a criminal justice sentence’’). Section 
10 would ensure the appointment of counsel for indigent individ-
uals seeking expungement or sentencing review. Individuals who 
received an aggravating role adjustment pursuant to United States 
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Sentencing Guideline 3B1.1(a) in relation to a federal cannabis con-
viction would be ineligible for expungement under the bill. 

Subsection 10(a)—Expungement of Non-Violent Federal Cannabis 
Offense Convictions for Individuals Not Under a Criminal Justice 
Sentence. For individuals not under a criminal justice sentence, 
subsection 10(a) would direct each Federal district, not later than 
one year after enactment of the MORE Act, to order the 
expungement of each conviction and juvenile adjudication for a can-
nabis offense entered by each court in the district, retroactive to 
the effective date of the Controlled Substances Act (May 1, 1971). 
However, any individual ‘‘not under a criminal justice sentence’’ 
would have a right to petition the court for expungement at any 
point after the enactment of the MORE Act (e.g., if any such indi-
vidual would need or desire expungement earlier than one year 
after enactment, or if a court fails to pursue expungement where 
an individual believes they are eligible). Subsection 10(a) would 
also direct the court to order the expungement of any associated ar-
rests. Records expunged under subsection 10(a) would be sealed 
and could only be made available by further order of the court. Fi-
nally, subsection 10(a) would direct that each Federal district, to 
the extent practicable, notify each individual whose conviction or 
juvenile adjudication has been expunged about such expungement 
and the effect of the expungement. 

Subsection 10(b)—Sentencing Review for Individuals Under a 
Criminal Justice Sentence. For individuals still under a criminal 
justice sentence, subsection 10(b) would direct the district court 
that imposed the sentence or disposition to hold a sentencing re-
view hearing. Sentencing review could be initiated by the indi-
vidual, the Director of the Bureau of Prisons, the attorney for the 
Government, or the court. Subsection 10(b) would direct courts to 
expunge each conviction or adjudication of juvenile delinquency and 
any associated arrests; vacate any existing sentence or disposition 
of juvenile delinquency and, if applicable, impose any remaining 
sentence as if the MORE Act (and its amendments) were in effect 
at the time the offense was committed; and order all records that 
have been expunged or vacated under subsection 10(b) be sealed 
and only be made available by further order of the court. 

Subsection 10(c)—Effect of Expungement. In the case of an 
expungement under subsection 10(a) or 10(b), the effect of the 
expungement would be the same: an individual may treat an ex-
punged arrest, conviction, or juvenile delinquency adjudication as 
if it never occurred and the individual would be immune from civil 
or criminal penalties for perjury, false swearing, or false state-
ments, for failing to disclose the expunged arrest, conviction, or ju-
venile delinquency adjudication. 

Subsection 10(d)—Exception. Under subsection 10(d), individuals 
who received an aggravating role adjustment pursuant to United 
States Sentencing Guideline 3B1.1(a) in relation to a federal can-
nabis conviction would be ineligible for expungement under the bill. 

Subsection 10(e)—Definitions. This subsection sets forth the defi-
nitions to be used in the expungement provisions of the bill—spe-
cifically, ‘‘Federal cannabis offense,’’ ‘‘expunge,’’ and ‘‘under a crimi-
nal justice sentence.’’ 

Subsections 10(f) and 10(g)—Study and Report. Subsection (f) 
would direct that the Comptroller General, in consultation with the 
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Secretary of Health and Human Services, conduct a demographic 
study of the individuals convicted of a Federal cannabis offense, in-
cluding information about the age, race, ethnicity, sex, and gender 
identity of those individuals. Subsection (g) would direct the Comp-
troller General to report to Congress the results of the study in 
subsection (f), no later than 2 years after enactment of the MORE 
Act. 

Sec. 11. References in Existing Law to Marijuana or Marihuana. 
Section 11 inserts the term ‘‘cannabis’’ wherever the term ‘‘mari-
juana’’ (or ‘‘marihuana’’) appears in existing law. 

Sec. 12. Severability. Section 12 provides that if any provision of 
the MORE Act is held to be unconstitutional, the remainder of the 
Act and its application to any other person or circumstances will 
not be affected. 

Sec. 13. Cannabis Offense Defined. Section 13 defines a ‘‘cannabis 
offense’’ as a criminal offense related to cannabis that (1) under 
Federal law, is no longer punishable pursuant to the MORE Act (or 
its amendments) and (2) under State law, is no longer an offense 
or was designated a lesser offense, or whose penalty was reduced 
under State law pursuant to or following the adoption of a State 
law authorizing the sale or use of cannabis. 

Sec. 14. Rulemaking. Section 14 would direct the Department of 
the Treasury, the Department of Justice, and the Small Business 
Administration, not later than one year after the enactment of the 
MORE Act, to issue or amend any rules, standard operating proce-
dures, and other legal or policy guidance necessary to carry out im-
plementation of the MORE Act. After the one-year period, Section 
14 would prohibit the issuance of sub-regulatory guidance without 
60-day notice to the appropriate Congressional committee. 

Sec. 15. Societal Impact of Marijuana Legalization Study. Section 
15 would direct the Comptroller General to conduct a study and re-
port to Congress concerning the societal impacts of the legalization 
of recreational cannabis by States. 

Changes in Existing Law Made by the Bill, as Reported 

In compliance with clause 3(e) of rule XIII of the Rules of the 
House of Representatives, changes in existing law made by the bill, 
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italics, 
and existing law in which no change is proposed is shown in 
roman): 

CONTROLLED SUBSTANCES ACT 

TITLE II—CONTROL AND ENFORCEMENT 

PART A—SHORT TITLE; FINDINGS AND DECLARATION; DEFINITIONS 

* * * * * * * 

DEFINITIONS 

SEC. 102. As used in this title: 
(1) The term ‘‘addict’’ means any individual who habitually uses 

any narcotic drug so as to endanger the public morals, health, safe-
ty, or welfare, or who is so far addicted to the use of narcotic drugs 
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as to have lost the power of self-control with reference to his addic-
tion. 

(2) The term ‘‘administer’’ refers to the direct application of a 
controlled substance to the body of a patient or research subject 
by— 

(A) a practitioner (or, in his presence, by his authorized 
agent), or 

(B) the patient or research subject at the direction and in the 
presence of the practitioner, 

whether such application be by injection, inhalation, ingestion, or 
any other means. 

(3) The term ‘‘agent’’ means an authorized person who acts on be-
half of or at the direction of a manufacturer, distributor, or dis-
penser; except that such term does not include a common or con-
tract carrier, public warehouseman, or employee of the carrier or 
warehouseman, when acting in the usual and lawful course of the 
carrier’s or warehouseman’s business. 

(4) The term ‘‘Drug Enforcement Administration’’ means the 
Drug Enforcement Administration in the Department of Justice. 

(5) The term ‘‘control’’ means to add a drug or other substance, 
or immediate precursor, to a schedule under part B of this title, 
whether by transfer from another schedule or otherwise. 

(6) The term ‘‘controlled substance’’ means a drug or other sub-
stance, or immediate precursor, included in schedule I, II, III, IV, 
or V of part B of this title. The term does not include distilled spir-
its, wine, malt beverages, or tobacco, as those terms are defined or 
used in subtitle E of the Internal Revenue Code of 1954. 

(7) The term ‘‘counterfeit substance’’ means a controlled sub-
stance which, or the container or labeling of which, without author-
ization, bears the trademark, trade name, or other identifying 
mark, imprint, number, or device, or any likeness thereof, of a 
manufacturer, distributor, or dispenser other than the person or 
persons who in fact manufactured, distributed, or dispensed such 
substance and which thereby falsely purports or is represented to 
be the product of, or to have been distributed by, such other manu-
facturer, distributor, or dispenser. 

(8) The terms ‘‘deliver’’ or ‘‘delivery’’ mean the actual, construc-
tive, or attempted transfer of a controlled substance or a listed 
chemical, whether or not there exists an agency relationship. 

(9) The term ‘‘depressant or stimulant substance’’ means— 
(A) a drug which contains any quantity of barbituric acid or 

any of the salts of barbituric acid; or 
(B) a drug which contains any quantity of (i) amphetamine 

or any of its optical isomers; (ii) any salt of amphetamine or 
any salt of an optical isomer of amphetamine; or (iii) any sub-
stance which the Attorney General, after investigation, has 
found to be, and by regulation designated as, habit forming be-
cause of its stimulant effect on the central nervous system; or 

(C) lysergic acid diethylamide; or 
(D) any drug which contains any quantity of a substance 

which the Attorney General, after investigation, has found to 
have, and by regulation designated as having, a potential for 
abuse because of its depressant or stimulant effect on the cen-
tral nervous system or its hallucinogenic effect. 
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(10) The term ‘‘dispense’’ means to deliver a controlled substance 
to an ultimate user or research subject by, or pursuant to the law-
ful order of, a practitioner, including the prescribing and admin-
istering of a controlled substance and the packaging, labeling, or 
compounding necessary to prepare the substance for such delivery. 
The term ‘‘dispenser’’ means a practitioner who so delivers a con-
trolled substance to an ultimate user or research subject. 

(11) The term ‘‘distribute’’ means to deliver (other than by ad-
ministering or dispensing) a controlled substance or a listed chem-
ical. The term ‘‘distributor’’ means a person who so delivers a con-
trolled substance or a listed chemical. 

(12) The term ‘‘drug’’ has the meaning given that term by section 
201(g)(1) of the Federal Food, Drug, and Cosmetic Act. 

(13) The term ‘‘felony’’ means any Federal or State offense classi-
fied by applicable Federal or State law as a felony. 

(14) The term ‘‘isomer’’ means the optical isomer, except as used 
in schedule I(c) and schedule II(a)(4). As used in schedule I(c), the 
term ‘‘isomer’’ means any optical, positional, or geometric isomer. 
As used in schedule II(a)(4), the term ‘‘isomer’’ means any optical 
or geometric isomer. 

(15) The term ‘‘manufacture’’ means the production, preparation, 
propagation, compounding, or processing of a drug or other sub-
stance, either directly or indirectly or by extraction from sub-
stances of natural origin, or independently by means of chemical 
synthesis or by a combination of extraction and chemical synthesis, 
and includes any packaging or repackaging of such substance or la-
beling or relabeling of its container; except that such term does not 
include the preparation, compounding, packaging, or labeling of a 
drug or other substance in conformity with applicable State or local 
law by a practitioner as an incident to his administration or dis-
pensing of such drug or substance in the course of his professional 
practice. The term ‘‘manufacturer’’ means a person who manufac-
tures a drug or other substance. 

(16)(A) Subject to subparagraph (B), the term ‘‘marihuana’’ 
means all parts of the plant Cannabis sativa L., whether growing 
or not; the seeds thereof; the resin extracted from any part of such 
plant; and every compound, manufacture, salt, derivative, mixture, 
or preparation of such plant, its seeds or resin. 

(B) The term ‘‘marihuana’’ does not include— 
(i) hemp, as defined in section 297A of the Agricultural Mar-

keting Act of 1946; or 
(ii) the mature stalks of such plant, fiber produced from such 

stalks, oil or cake made from the seeds of such plant, any other 
compound, manufacture, salt, derivative, mixture, or prepara-
tion of such mature stalks (except the resin extracted there-
from), fiber, oil, or cake, or the sterilized seed of such plant 
which is incapable of germination. 

(17) The term ‘‘narcotic drug’’ means any of the following wheth-
er produced directly or indirectly by extraction from substances of 
vegetable origin, or independently by means of chemical synthesis, 
or by a combination of extraction and chemical synthesis: 

(A) Opium, opiates, derivatives of opium and opiates, includ-
ing their isomers, esters, whenever the existence of such iso-
mers, esters, ethers, and salts is possible within the specific 
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chemical designation. Such term does not include the 
isoquinoline alkaloids of opium. 

(B) Poppy straw and concentrate of poppy straw. 
(C) Coca leaves, except coca leaves and extracts of coca 

leaves from which cocaine, ecgonine, and derivatives of ecgo-
nine or their salts have been removed. 

(D) Cocaine, its salts, optical and geometric isomers, and 
salts of isomers. 

(E) Ecgonine, its derivatives, their salts, isomers, and salts 
of isomers. 

(F) Any compound, mixture, or preparation which contains 
any quantity of any of the substances referred to in subpara-
graphs (A) through (E). 

(18) The term ‘‘opiate’’or ‘‘opioid’’ means any drug or other sub-
stance having an addiction-forming or addiction-sustaining liability 
similar to morphine or being capable of conversion into a drug hav-
ing such addiction-forming or addiction-sustaining liability. 

(19) The term ‘‘opium poppy’’ means the plant of the species 
Papaver somniferum L., except the seed thereof. 

(20) The term ‘‘poppy straw’’ means all parts, except the seeds, 
of the opium poppy, after mowing. 

(21) The term ‘‘practitioner’’ means a physician, dentist, veteri-
narian, scientific investigator, pharmacy, hospital, or other person 
licensed, registered, or otherwise permitted, by the United States 
or the jurisdiction in which he practices or does research, to dis-
tribute, dispense, conduct research with respect to, administer, or 
use in teaching or chemical analysis, a controlled substance in the 
course of professional practice or research. 

(22) The term ‘‘production’’ includes the manufacture, planting, 
cultivation, growing, or harvesting of a controlled substance. 

(23) The term ‘‘immediate precursor’’ means a substance— 
(A) which the Attorney General has found to be and by regu-

lation designated as being the principal compound used, or pro-
duced primarily for use, in the manufacture of a controlled 
substance; 

(B) which is an immediate chemical intermediary used or 
likely to be used in the manufacture of such controlled sub-
stance; and 

(C) the control of which is necessary to prevent, curtail, or 
limit the manufacture of such controlled substance. 

(24) The term ‘‘Secretary’’, unless the context otherwise indicates, 
means the Secretary of Health and Human Services. 

(25) The term ‘‘serious bodily injury’’ means bodily injury which 
involves— 

(A) a substantial risk of death; 
(B) protracted and obvious disfigurement; or 
(C) protracted loss or impairment of the function of a bodily 

member, or organ, or mental faculty. 
(26) The term ‘‘State’’ means a State of the United States, 

the District of Columbia, and any commonwealth, territory, or 
possession of the United States. 

(27) The term ‘‘ultimate user’’ means a person who has lawfully 
obtained, and who possesses, a controlled substance for his own use 
or for the use of a member of his household or for an animal owned 
by him or by a member of his household. 
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(28) The term ‘‘United States’’, when used in a geographic sense, 
means all places and waters, continental or insular, subject to the 
jurisdiction of the United States. 

(29) The term ‘‘maintenance treatment’’ means the dispensing, 
for a period in excess of twenty-one days, of a narcotic drug in the 
treatment of an individual for dependence upon heroin or other 
morphine-like drugs. 

(30) The term ‘‘detoxification treatment’’ means the dispensing, 
for a period not in excess of one hundred and eighty days, of a nar-
cotic drug in decreasing doses to an individual in order to alleviate 
adverse physiological or psychological effects incident to with-
drawal from the continuous or sustained use of a narcotic drug and 
as a method of bringing the individual to a narcotic drug-free state 
within such period. 

(31) The term ‘‘Convention on Psychotropic Substances’’ means 
the Convention on Psychotropic Substances signed at Vienna, Aus-
tria, on February 21, 1971; and the term ‘‘Single Convention on 
Narcotic Drugs’’ means the Single Convention on Narcotic Drugs 
signed at New York, New York, on March 30, 1961. 

(32)(A) Except as provided in subparagraph (C), the term ‘‘con-
trolled substance analogue’’ means a substance— 

(i) the chemical structure of which is substantially similar to 
the chemical structure of a controlled substance in schedule I 
or II; 

(ii) which has a stimulant, depressant, or hallucinogenic ef-
fect on the central nervous system that is substantially similar 
to or greater than the stimulant, depressant, or hallucinogenic 
effect on the central nervous system of a controlled substance 
in schedule I or II; or 

(iii) with respect to a particular person, which such person 
represents or intends to have a stimulant, depressant, or hallu-
cinogenic effect on the central nervous system that is substan-
tially similar to or greater than the stimulant, depressant, or 
hallucinogenic effect on the central nervous system of a con-
trolled substance in schedule I or II. 

(B) The designation of gamma butyrolactone or any other chem-
ical as a listed chemical pursuant to paragraph (34) or (35) does 
not preclude a finding pursuant to subparagraph (A) of this para-
graph that the chemical is a controlled substance analogue. 

(C) Such term does not include— 
(i) a controlled substance; 
(ii) any substance for which there is an approved new drug 

application; 
(iii) with respect to a particular person any substance, if an 

exemption is in effect for investigational use, for that person, 
under section 505 of the Federal Food, Drug, and Cosmetic Act 
(21 U.S.C. 355) to the extent conduct with respect to such sub-
stance is pursuant to such exemption; or 

(iv) any substance to the extent not intended for human con-
sumption before such an exemption takes effect with respect to 
that substance. 

(33) The term ‘‘listed chemical’’ means any list I chemical or any 
list II chemical. 

(34) The term ‘‘list I chemical’’ means a chemical specified by reg-
ulation to the Attorney General as a chemical that is used in man-
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ufacturing a controlled substance in violation of this title and is im-
portant to the manufacture of the controlled substances, and such 
term includes (until otherwise specified by regulation of the Attor-
ney General, as considered appropriate by the Attorney General or 
upon petition to the Attorney General by any person) the following: 

(A) Anthranilic acid, its esters, and its salts. 
(B) Benzyl cyanide. 
(C) Ephedrine, its salts, optical isomers, and salts of optical 

isomers. 
(D) Ergonovine and its salts. 
(E) Ergotamine and its salts. 
(F) N-Acetylanthranilic acid, its esters, and its salts. 
(G) Norpseudoephedrine, its salts, optical isomers, and salts 

of 
(H) Phenylacetic acid, its esters, and its salts. 
(I) Phenylpropanolamine, its salts, optical isomers, and salts 

of optical isomers. 
(J) Piperidine and its salts. 
(K) Pseudoephedrine, its salts, optical isomers, and salts of 

optical isomers. 
(L) 3,4-Methylenedioxyphenyl-2-propanone. 
(M) Methylamine. 
(N) Ethylamine. 
(O) Propionic anhydride. 
(P) Isosafrole. 
(Q) Safrole. 
(R) Piperonal. 
(S) N-Methylephedrine. 
(T) N-methylpseudoephedrine. 
(U) Hydriodic acid. 
(V) Benzaldehyde. 
(W) Nitroethane. 
(X) Gamma butyrolactone. 
(Y) Any salt, optical isomer, or salt of an optical isomer of 

the chemicals listed in subparagraphs (M) through (U) of this 
paragraph. 

(35) The term ‘‘list II chemical’’ means a chemical (other than a 
list I chemical) specified by regulation of the Attorney General as 
a chemical that is used in manufacturing a controlled substance in 
violation of this title, and such term includes (until otherwise speci-
fied by regulation of the Attorney General, as considered appro-
priate by the Attorney General or upon petition to the Attorney 
General by any person) the following chemicals: 

(A) Acetic anhydride. 
(B) Acetone. 
(C) Benzyl chloride. 
(D) Ethyl ether. 
(F) Potassium permanaganate. 
(G) 2-Butanone (or Methyl Ethyl Ketone). 
(H) Toluene. 
(I) Iodine. 
(J) Hydrochloric gas. 

(36) The term ‘‘regular customer’’ means, with respect to a regu-
lated person, a customer with whom the regulated person has an 
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established business relationship that is reported to the Attorney 
General. 

(37) The term ‘‘regular importer’’ means, with respect to a listed 
chemical, a person that has an established record as an importer 
of that listed chemical that is reported to the Attorney General. 

(38) The term ‘‘regulated person’’ means a person who manufac-
tures, distributes, imports, or exports a listed chemical, a tableting 
machine, or an encapsulating machine or who acts as a broker or 
trader for an international transaction involving a listed chemical, 
a tableting machine, or an encapsulating machine. 

(39) The term ‘‘regulated transaction’’ means— 
(A) a distribution, receipt, sale, importation, or exportation 

of, or an international transaction involving shipment of, a list-
ed chemical, or if the Attorney General establishes a threshold 
amount for a specific listed chemical, a threshold amount, in-
cluding a cumulative threshold amount for multiple trans-
actions (as determined by the Attorney General, in consulta-
tion with the chemical industry and taking into consideration 
the quantities normally used for lawful purposes), of a listed 
chemical, except that such term does not include— 

(i) a domestic lawful distribution in the usual course of 
business between agents or employees of a single regulated 
person; 

(ii) a delivery of a listed chemical to or by a common or 
contract carrier for carriage in the lawful and usual course 
of the business of the common or contract carrier, or to or 
by a warehouseman for storage in the lawful and usual 
course of the business of the warehouseman, except that if 
the carriage or storage is in connection with the distribu-
tion, importation, or exportation of a listed chemical to a 
third person, this clause does not relieve a distributor, im-
porter, or exporter from compliance with section 310; 

(iii) any category of transaction or any category of trans-
action for a specific listed chemical or chemicals specified 
by regulation of the Attorney General as excluded from 
this definition as unnecessary for enforcement of this title 
or title III; 

(iv) any transaction in a listed chemical that is con-
tained in a drug that may be marketed or distributed law-
fully in the United States under the Federal Food, Drug, 
and Cosmetic Act, subject to clause (v), unless— 

(I) the Attorney General has determined under sec-
tion 204 that the drug or group of drugs is being di-
verted to obtain the listed chemical for use in the il-
licit production of a controlled substance; and 

(II) the quantity of the listed chemical contained in 
the drug included in the transaction or multiple trans-
actions equals or exceeds the threshold established for 
that chemical by the Attorney General; 

(v) any transaction in a scheduled listed chemical prod-
uct that is a sale at retail by a regulated seller or a dis-
tributor required to submit reports under section 310(b)(3); 
or 

(vi) any transaction in a chemical mixture which the At-
torney General has by regulation designated as exempt 
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from the application of this title and title III based on a 
finding that the mixture is formulated in such a way that 
it cannot be easily used in the illicit production of a con-
trolled substance and that the listed chemical or chemicals 
contained in the mixture cannot be readily recovered; and 

(B) a distribution, importation, or exportation of a tableting 
machine or encapsulating machine. 

(40) The term ‘‘chemical mixture’’ means a combination of two or 
more chemical substances, at least one of which is not a list I 
chemical or a list II chemical, except that such term does not in-
clude any combination of a list I chemical or a list II chemical with 
another chemical that is present solely as an impurity. 

(41)(A) The term ‘‘anabolic steroid’’ means any drug or hormonal 
substance, chemically and pharmacologically related to testosterone 
(other than estrogens, progestins, corticosteroids, and 
dehydroepiandrosterone), and includes— 

(i) androstanediol— 
(I) 3β,17β-dihydroxy-5α-androstane; and 
(II) 3α,17β-dihydroxy-5α-androstane; 

(ii) androstanedione (5α-androstan-3,17-dione); 
(iii) androstenediol— 

(I) 1-androstenediol (3β,17β-dihydroxy-5α-androst-1-ene); 
(II) 1-androstenediol (3α,17β-dihydroxy-5α-androst-1- 

ene); 
(III) 4-androstenediol (3β,17β-dihydroxy-androst-4-ene); 

and 
(IV) 5-androstenediol (3β,17β-dihydroxy-androst-5-ene); 

(iv) androstenedione— 
(I) 1-androstenedione ([5α]-androst-1-en-3,17-dione); 
(II) 4-androstenedione (androst-4-en-3,17-dione); and 
(III) 5-androstenedione (androst-5-en-3,17-dione); 

(v) bolasterone (7α,17α-dimethyl-17β-hydroxyandrost-4-en-3- 
one); 

(vi) boldenone (17β-hydroxyandrost-1,4,-diene-3-one); 
(vii) calusterone (7β,17α-dimethyl-17β-hydroxyandrost-4-en- 

3-one); 
(viii) clostebol (4-chloro-17β-hydroxyandrost-4-en-3-one); 
(ix) dehydrochloromethyltestosterone (4-chloro-17β-hydroxy- 

17α-methyl-androst-1,4-dien-3-one); 
(x) >1-dihydrotestosterone (a.k.a. ‘‘1-testosterone’’) (17β-hy-

droxy-5α-androst-1-en-3-one); 
(xi) 4-dihydrotestosterone (17β-hydroxy-androstan-3-one); 
(xii) drostanolone (17β-hydroxy-2α-methyl-5α-androstan-3- 

one); 
(xiii) ethylestrenol (17α-ethyl-17β-hydroxyestr-4-ene); 
(xiv) fluoxymesterone (9-fluoro-17α-methyl-11β,17β- 

dihydroxyandrost-4-en-3-one); 
(xv) formebolone (2-formyl-17α-methyl-11α,17β- 

dihydroxyandrost-1,4-dien-3-one); 
(xvi) furazabol (17α-methyl-17β-hydroxyandrostano[2,3-c]- 

furazan); 
(xvii) 13β-ethyl-17β-hydroxygon-4-en-3-one; 
(xviii) 4-hydroxytestosterone (4,17β-dihydroxy-androst-4-en- 

3-one); 
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(xix) 4-hydroxy-19-nortestosterone (4,17β-dihydroxy-estr-4- 
en-3-one); 

(xx) mestanolone (17α-methyl-17β-hydroxy-5α-androstan-3- 
one); 

(xxi) mesterolone (1α-methyl-17β-hydroxy-[5α]-androstan-3- 
one); 

(xxii) methandienone (17α-methyl-17β-hydroxyandrost-1,4- 
dien-3-one); 

(xxiii) methandriol (17α-methyl-3β,17β-dihydroxyandrost-5- 
ene); 

(xxiv) methenolone (1-methyl-17β-hydroxy-5α-androst-1-en-3- 
one); 

(xxv) 17α-methyl-3β, 17β-dihydroxy-5α-androstane; 
(xxvi) 17α-methyl-3α,17β-dihydroxy-5α-androstane; 
(xxvii) 17α-methyl-3β,17β-dihydroxyandrost-4-ene. 
(xxviii) 17α-methyl-4-hydroxynandrolone (17α-methyl-4-hy-

droxy-17β-hydroxyestr-4-en-3-one); 
(xxix) methyldienolone (17α-methyl-17β-hydroxyestra- 

4,9(10)-dien-3-one); 
(xxx) methyltrienolone (17α-methyl-17β-hydroxyestra-4,9-11- 

trien-3-one); 
(xxxi) methyltestosterone (17α-methyl-17β-hydroxyandrost-4- 

en-3-one); 
(xxxii) mibolerone (7α,17α-dimethyl-17β-hydroxyestr-4-en-3- 

one); 
(xxxiii) 17α-methyl-Δ1-dihydrotestosterone (17β-hydroxy-17α- 

methyl-5α-androst-1-en-3-one) (a.k.a. ‘‘17-α-methyl-1-testos-
terone’’); 

(xxxiv) nandrolone (17β-hydroxyestr-4-en-3-one); 
(xxxv) norandrostenediol— 

(I) 19-nor-4-androstenediol (3β, 17β-dihydroxyestr-4-ene); 
(II) 19-nor-4-androstenediol (3α, 17β-dihydroxyestr-4- 

ene); 
(III) 19-nor-5-androstenediol (3β, 17β-dihydroxyestr-5- 

ene); and 
(IV) 19-nor-5-androstenediol (3α, 17β-dihydroxyestr-5- 

ene); 
(xxxvi) norandrostenedione— 

(I) 19-nor-4-androstenedione (estr-4-en-3,17-dione); and 
(II) 19-nor-5-androstenedione (estr-5-en-3,17-dione; 

(xxxvii) norbolethone (13β,17α-diethyl-17β-hydroxygon-4-en- 
3-one); 

(xxxviii) norclostebol (4-chloro-17β-hydroxyestr-4-en-3-one); 
(xxxix) norethandrolone (17α-ethyl-17β-hydroxyestr-4-en-3- 

one); 
(xl) normethandrolone (17α-methyl-17β-hydroxyestr-4-en-3- 

one); 
(xli) oxandrolone (17α-methyl-17β-hydroxy-2-oxa-[5α]- 

androstan-3-one); 
(xlii) oxymesterone (17α-methyl-4,17β-dihydroxyandrost-4- 

en-3-one); 
(xliii) oxymetholone (17α-methyl-2-hydroxymethylene-17β-hy-

droxy-[5α]-androstan-3-one); 
(xliv) stanozolol (17α-methyl-17β-hydroxy-[5α]-androst-2- 

eno[3,2-c]-pyrazole); 
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(xlv) stenbolone (17β-hydroxy-2-methyl-[5α]-androst-1-en-3- 
one); 

(xlvi) testolactone (13-hydroxy-3-oxo-13,17-secoandrosta-1,4- 
dien-17-oic acid lactone); 

(xlvii) testosterone (17β-hydroxyandrost-4-en-3-one); 
(xlviii) tetrahydrogestrinone (13β,17α-diethyl-17β- 

hydroxygon-4,9,11-trien-3-one); 
(xlix) trenbolone (17β-hydroxyestr-4,9,11-trien-3-one); 
(l) 5α-Androstan-3,6,17-trione; 
(li) 6-bromo-androstan-3,17-dione; 
(lii) 6-bromo-androsta-1,4-diene-3,17-dione; 
(liii) 4-chloro-17α-methyl-androsta-1,4-diene-3,17β-diol; 
(liv) 4-chloro-17α-methyl-androst-4-ene-3β,17β-diol; 
(lv) 4-chloro-17α-methyl-17β-hydroxy-androst-4-en-3-one; 
(lvi) 4-chloro-17α-methyl-17β-hydroxy-androst-4-ene-3,11- 

dione; 
(lvii) 4-chloro-17α-methyl-androsta-1,4-diene-3,17β-diol; 
(lviii) 2α,17α-dimethyl-17β-hydroxy-5α-androstan-3-one; 
(lix) 2α,17α-dimethyl-17β-hydroxy-5β-androstan-3-one; 
(lx) 2α,3α-epithio-17α-methyl-5α-androstan-17β-ol; 
(lxi) [3,2-c]-furazan-5α-androstan-17β-ol; 
(lxii) 3β-hydroxy-estra-4,9,11-trien-17-one; 
(lxiii) 17α-methyl-androst-2-ene-3,17β-diol; 
(lxiv) 17α-methyl-androsta-1,4-diene-3,17β-diol; 
(lxv) Estra-4,9,11-triene-3,17-dione; 
(lxvi) 18a-Homo-3-hydroxy-estra-2,5(10)-dien-17-one; 
(lxvii) 6α-Methyl-androst-4-ene-3,17-dione; 
(lxviii) 17α-Methyl-androstan-3-hydroxyimine-17β-ol; 
(lxix) 17α-Methyl-5α-androstan-17β-ol; 
(lxx) 17β-Hydroxy-androstano[2,3-d]isoxazole; 
(lxxi) 17β-Hydroxy-androstano[3,2-c]isoxazole; 
(lxxii) 4-Hydroxy-androst-4-ene-3,17-dione[3,2-c]pyrazole-5α- 

androstan-17β-ol; 
(lxxiii) [3,2-c]pyrazole-androst-4-en-17β-ol; 
(lxxiv) [3,2-c]pyrazole-5α-androstan-17β-ol; and 
(lxxv) any salt, ester, or ether of a drug or substance de-

scribed in this paragraph. 
The substances excluded under this subparagraph may at any time 
be scheduled by the Attorney General in accordance with the au-
thority and requirements of subsections (a) through (c) of section 
201. 

(B)(i) Except as provided in clause (ii), such term does not in-
clude an anabolic steroid which is expressly intended for ad-
ministration through implants to cattle or other nonhuman 
species and which has been approved by the Secretary of 
Health and Human Services for such administration. 

(ii) If any person prescribes, dispenses, or distributes such 
steroid for human use, such person shall be considered to have 
prescribed, dispensed, or distributed an anabolic steroid within 
the meaning of subparagraph (A). 

(C)(i) Subject to clause (ii), a drug or hormonal substance (other 
than estrogens, progestins, corticosteroids, and 
dehydroepiandrosterone) that is not listed in subparagraph (A) and 
is derived from, or has a chemical structure substantially similar 
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to, 1 or more anabolic steroids listed in subparagraph (A) shall be 
considered to be an anabolic steroid for purposes of this Act if— 

(I) the drug or substance has been created or manufactured 
with the intent of producing a drug or other substance that ei-
ther— 

(aa) promotes muscle growth; or 
(bb) otherwise causes a pharmacological effect similar to 

that of testosterone; or 
(II) the drug or substance has been, or is intended to be, 

marketed or otherwise promoted in any manner suggesting 
that consuming it will promote muscle growth or any other 
pharmacological effect similar to that of testosterone. 

(ii) A substance shall not be considered to be a drug or hormonal 
substance for purposes of this subparagraph if it— 

(I) is— 
(aa) an herb or other botanical; 
(bb) a concentrate, metabolite, or extract of, or a con-

stituent isolated directly from, an herb or other botanical; 
or 

(cc) a combination of 2 or more substances described in 
item (aa) or (bb); 

(II) is a dietary ingredient for purposes of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 301 et seq.); and 

(III) is not anabolic or androgenic. 
(iii) In accordance with section 515(a), any person claiming the 

benefit of an exemption or exception under clause (ii) shall bear the 
burden of going forward with the evidence with respect to such ex-
emption or exception. 

(42) The term ‘‘international transaction’’ means a transaction in-
volving the shipment of a listed chemical across an international 
border (other than a United States border) in which a broker or 
trader located in the United States participates. 

(43) The terms ‘‘broker’’ and ‘‘trader’’ mean a person that assists 
in arranging an international transaction in a listed chemical by— 

(A) negotiating contracts; 
(B) serving as an agent or intermediary; or 
(C) bringing together a buyer and seller, a buyer and trans-

porter, or a seller and transporter. 
(44) The term ‘‘felony drug offense’’ means an offense that is pun-

ishable by imprisonment for more than one year under any law of 
the United States or of a State or foreign country that prohibits or 
restricts conduct relating to narcotic drugs, ømarihuana,¿ anabolic 
steroids, or depressant or stimulant substances. 

(45)(A) The term ‘‘scheduled listed chemical product’’ means, sub-
ject to subparagraph (B), a product that— 

(i) contains ephedrine, pseudoephedrine, or phenylpropanola-
mine; and 

(ii) may be marketed or distributed lawfully in the United 
States under the Federal, Food, Drug, and Cosmetic Act as a 
nonprescription drug. 

Each reference in clause (i) to ephedrine, pseudoephedrine, or 
phenylpropanolamine includes each of the salts, optical isomers, 
and salts of optical isomers of such chemical. 

(B) Such term does not include a product described in subpara-
graph (A) if the product contains a chemical specified in such sub-
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paragraph that the Attorney General has under section 201(a) 
added to any of the schedules under section 202(c). In the absence 
of such scheduling by the Attorney General, a chemical specified in 
such subparagraph may not be considered to be a controlled sub-
stance. 

(46) The term ‘‘regulated seller’’ means a retail distributor (in-
cluding a pharmacy or a mobile retail vendor), except that such 
term does not include an employee or agent of such distributor. 

(47) The term ‘‘mobile retail vendor’’ means a person or entity 
that makes sales at retail from a stand that is intended to be tem-
porary, or is capable of being moved from one location to another, 
whether the stand is located within or on the premises of a fixed 
facility (such as a kiosk at a shopping center or an airport) or 
whether the stand is located on unimproved real estate (such as a 
lot or field leased for retail purposes). 

(48) The term ‘‘at retail’’, with respect to the sale or purchase of 
a scheduled listed chemical product, means a sale or purchase for 
personal use, respectively. 

(49)(A) The term ‘‘retail distributor’’ means a grocery store, 
general merchandise store, drug store, or other entity or per-
son whose activities as a distributor relating to ephedrine, 
pseudoephedrine, or phenylpropanolamine products are limited 
almost exclusively to sales for personal use, both in number of 
sales and volume of sales, either directly to walk-in customers 
or in face-to-face transactions by direct sales. 

(B) For purposes of this paragraph, entities are defined by 
reference to the Standard Industrial Classification (SIC) code, 
as follows: 

(i) A grocery store is an entity within SIC code 5411. 
(ii) A general merchandise store is an entity within SIC 

codes 5300 through 5399 and 5499. 
(iii) A drug store is an entity within SIC code 5912. 

(50) The term ‘‘Internet’’ means collectively the myriad of com-
puter and telecommunications facilities, including equipment and 
operating software, which comprise the interconnected worldwide 
network of networks that employ the Transmission Control Pro-
tocol/Internet Protocol, or any predecessor or successor protocol to 
such protocol, to communicate information of all kinds by wire or 
radio. 

(51) The term ‘‘deliver, distribute, or dispense by means of the 
Internet’’ refers, respectively, to any delivery, distribution, or dis-
pensing of a controlled substance that is caused or facilitated by 
means of the Internet. 

(52) The term ‘‘online pharmacy’’— 
(A) means a person, entity, or Internet site, whether in the 

United States or abroad, that knowingly or intentionally deliv-
ers, distributes, or dispenses, or offers or attempts to deliver, 
distribute, or dispense, a controlled substance by means of the 
Internet; and 

(B) does not include— 
(i) manufacturers or distributors registered under sub-

section (a), (b), (d), or (e) of section 303 who do not dis-
pense controlled substances to an unregistered individual 
or entity; 
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(ii) nonpharmacy practitioners who are registered under 
section 303(f) and whose activities are authorized by that 
registration; 

(iii) any hospital or other medical facility that is oper-
ated by an agency of the United States (including the 
Armed Forces), provided such hospital or other facility is 
registered under section 303(f); 

(iv) a health care facility owned or operated by an Indian 
tribe or tribal organization, only to the extent such facility 
is carrying out a contract or compact under the Indian 
Self-Determination and Education Assistance Act; 

(v) any agent or employee of any hospital or facility re-
ferred to in clause (iii) or (iv), provided such agent or em-
ployee is lawfully acting in the usual course of business or 
employment, and within the scope of the official duties of 
such agent or employee, with such hospital or facility, and, 
with respect to agents or employees of health care facilities 
specified in clause (iv), only to the extent such individuals 
are furnishing services pursuant to the contracts or com-
pacts described in such clause; 

(vi) mere advertisements that do not attempt to facili-
tate an actual transaction involving a controlled substance; 

(vii) a person, entity, or Internet site that is not in the 
United States and does not facilitate the delivery, distribu-
tion, or dispensing of a controlled substance by means of 
the Internet to any person in the United States; 

(viii) a pharmacy registered under section 303(f) whose 
dispensing of controlled substances via the Internet con-
sists solely of— 

(I) refilling prescriptions for controlled substances in 
schedule III, IV, or V, as defined in paragraph (55); or 

(II) filling new prescriptions for controlled sub-
stances in schedule III, IV, or V, as defined in para-
graph (56); or 

(ix) any other persons for whom the Attorney General 
and the Secretary have jointly, by regulation, found it to 
be consistent with effective controls against diversion and 
otherwise consistent with the public health and safety to 
exempt from the definition of an ‘‘online pharmacy’’. 

(53) The term ‘‘homepage’’ means the opening or main page or 
screen of the website of an online pharmacy that is viewable on the 
Internet. 

(54) The term ‘‘practice of telemedicine’’ means, for purposes of 
this title, the practice of medicine in accordance with applicable 
Federal and State laws by a practitioner (other than a pharmacist) 
who is at a location remote from the patient and is communicating 
with the patient, or health care professional who is treating the pa-
tient, using a telecommunications system referred to in section 
1834(m) of the Social Security Act, which practice— 

(A) is being conducted— 
(i) while the patient is being treated by, and physically 

located in, a hospital or clinic registered under section 
303(f); and 

(ii) by a practitioner— 
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(I) acting in the usual course of professional prac-
tice; 

(II) acting in accordance with applicable State law; 
and 

(III) registered under section 303(f) in the State in 
which the patient is located, unless the practitioner— 

(aa) is exempted from such registration in all 
States under section 302(d); or 

(bb) is— 
(AA) an employee or contractor of the De-

partment of Veterans Affairs who is acting in 
the scope of such employment or contract; and 

(BB) registered under section 303(f) in any 
State or is utilizing the registration of a hos-
pital or clinic operated by the Department of 
Veterans Affairs registered under section 
303(f); 

(B) is being conducted while the patient is being treated by, 
and in the physical presence of, a practitioner— 

(i) acting in the usual course of professional practice; 
(ii) acting in accordance with applicable State law; and 
(iii) registered under section 303(f) in the State in which 

the patient is located, unless the practitioner— 
(I) is exempted from such registration in all States 

under section 302(d); or 
(II) is— 

(aa) an employee or contractor of the Depart-
ment of Veterans Affairs who is acting in the 
scope of such employment or contract; and 

(bb) registered under section 303(f) in any State 
or is using the registration of a hospital or clinic 
operated by the Department of Veterans Affairs 
registered under section 303(f); 

(C) is being conducted by a practitioner— 
(i) who is an employee or contractor of the Indian Health 

Service, or is working for an Indian tribe or tribal organi-
zation under its contract or compact with the Indian 
Health Service under the Indian Self-Determination and 
Education Assistance Act; 

(ii) acting within the scope of the employment, contract, 
or compact described in clause (i); and 

(iii) who is designated as an Internet Eligible Controlled 
Substances Provider by the Secretary under section 
311(g)(2); 

(D)(i) is being conducted during a public health emergency 
declared by the Secretary under section 319 of the Public 
Health Service Act; and 

(ii) involves patients located in such areas, and such con-
trolled substances, as the Secretary, with the concurrence of 
the Attorney General, designates, provided that such designa-
tion shall not be subject to the procedures prescribed by sub-
chapter II of chapter 5 of title 5, United States Code; 

(E) is being conducted by a practitioner who has obtained 
from the Attorney General a special registration under section 
311(h); 
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(F) is being conducted— 
(i) in a medical emergency situation— 

(I) that prevents the patient from being in the phys-
ical presence of a practitioner registered under section 
303(f) who is an employee or contractor of the Vet-
erans Health Administration acting in the usual 
course of business and employment and within the 
scope of the official duties or contract of that employee 
or contractor; 

(II) that prevents the patient from being physically 
present at a hospital or clinic operated by the Depart-
ment of Veterans Affairs registered under section 
303(f); 

(III) during which the primary care practitioner of 
the patient or a practitioner otherwise practicing tele-
medicine within the meaning of this paragraph is un-
able to provide care or consultation; and 

(IV) that requires immediate intervention by a 
health care practitioner using controlled substances to 
prevent what the practitioner reasonably believes in 
good faith will be imminent and serious clinical con-
sequences, such as further injury or death; and 

(ii) by a practitioner that— 
(I) is an employee or contractor of the Veterans 

Health Administration acting within the scope of that 
employment or contract; 

(II) is registered under section 303(f) in any State or 
is utilizing the registration of a hospital or clinic oper-
ated by the Department of Veterans Affairs registered 
under section 303(f); and 

(III) issues a controlled substance prescription in 
this emergency context that is limited to a maximum 
of a 5-day supply which may not be extended or re-
filled; or 

(G) is being conducted under any other circumstances that 
the Attorney General and the Secretary have jointly, by regula-
tion, determined to be consistent with effective controls against 
diversion and otherwise consistent with the public health and 
safety. 

(55) The term ‘‘refilling prescriptions for controlled substances in 
schedule III, IV, or V’’— 

(A) means the dispensing of a controlled substance in sched-
ule III, IV, or V in accordance with refill instructions issued by 
a practitioner as part of a valid prescription that meets the re-
quirements of subsections (b) and (c) of section 309, as appro-
priate; and 

(B) does not include the issuance of a new prescription to an 
individual for a controlled substance that individual was pre-
viously prescribed. 

(56) The term ‘‘filling new prescriptions for controlled substances 
in schedule III, IV, or V’’ means filling a prescription for an indi-
vidual for a controlled substance in schedule III, IV, or V, if— 

(A) the pharmacy dispensing that prescription has previously 
dispensed to the patient a controlled substance other than by 
means of the Internet and pursuant to the valid prescription 
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of a practitioner that meets the applicable requirements of sub-
sections (b) and (c) of section 309 (in this paragraph referred 
to as the ‘‘original prescription’’); 

(B) the pharmacy contacts the practitioner who issued the 
original prescription at the request of that individual to deter-
mine whether the practitioner will authorize the issuance of a 
new prescription for that individual for the controlled sub-
stance described in subparagraph (A); and 

(C) the practitioner, acting in the usual course of profes-
sional practice, determines there is a legitimate medical pur-
pose for the issuance of the new prescription. 

(57) The term ‘‘suspicious order’’ may include, but is not lim-
ited to— 

(A) an order of a controlled substance of unusual size; 
(B) an order of a controlled substance deviating substan-

tially from a normal pattern; and 
(C) orders of controlled substances of unusual frequency. 

(57) The term ‘‘serious drug felony’’ means an offense de-
scribed in section 924(e)(2) of title 18, United States Code, for 
which— 

(A) the offender served a term of imprisonment of more 
than 12 months; and 

(B) the offender’s release from any term of imprisonment 
was within 15 years of the commencement of the instant 
offense. 

(58) The term ‘‘serious violent felony’’ means— 
(A) an offense described in section 3559(c)(2) of title 18, 

United States Code, for which the offender served a term 
of imprisonment of more than 12 months; and 

(B) any offense that would be a felony violation of sec-
tion 113 of title 18, United States Code, if the offense were 
committed in the special maritime and territorial jurisdic-
tion of the United States, for which the offender served a 
term of imprisonment of more than 12 months. 

PART B—AUTHORITY TO CONTROL; STANDARDS AND SCHEDULES 

* * * * * * * 

SCHEDULES OF CONTROLLED SUBSTANCES 

SEC. 202. (a) There are established five schedules of controlled 
substances, to be known as schedules I, II, III, IV, and V. Such 
schedules shall initially consist of the substances listed in this sec-
tion. The schedules established by this section shall be updated 
and republished on a semiannual basis during the two-year period 
beginning one year after the date of enactment of this title and 
shall be updated and republished on an annual basis thereafter. 

(b) Except where control is required by United States obligations 
under an international treaty, convention, or protocol, in effect on 
the effective date of this part, and except in the case of an imme-
diate precursor, a drug or other substance may not be placed in 
any schedule unless the findings required for such schedule are 
made with respect to such drug or other substance. The findings 
required for each of the schedules are as follows: 

(1) SCHEDULE I.— 
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(A) The drug or other substance has a high potential for 
abuse. 

(B) The drug or other substance has no currently accepted 
medical use in treatment in the United States. 

(C) There is a lack of accepted safety for use of the drug or 
other substance under medical supervision. 

(2) SCHEDULE II.— 
(A) The drug or other substance has a high potential for 

abuse. 
(B) The drug or other substance has a currently accepted 

medical use in treatment in the United States or a currently 
accepted medical use with severe restrictions. 

(C) Abuse of the drug or other substances may lead to severe 
psychological or physical dependence. 

(3) SCHEDULE III.— 
(A) The drug or other substance has a potential for abuse 

less than the drugs or other substances in schedules I and II. 
(B) The drug or other substance has a currently accepted 

medical use in treatment in the United States. 
(C) Abuse of the drug or other substance may lead to mod-

erate or low physical dependence or high psychological depend-
ence. 

(4) SCHEDULE IV.— 
(A) The drug or other substance has a low potential for 

abuse relative to the drugs or other substances in schedule III. 
(B) The drug or other substance has a currently accepted 

medical use in treatment in the United States. 
(C) Abuse of the drug or other substance may lead to limited 

physical dependence or psychological dependence relative to 
the drugs or other substances in schedule III. 

(5) SCHEDULE V.— 
(A) The drug or other substance has a low potential for 

abuse relative to the drugs or other substances in schedule IV. 
(B) The drug or other substance has a currently accepted 

medical use in treatment in the United States. 
(C) Abuse of the drug or other substance may lead to limited 

physical dependence or psychological dependence relative to 
the drugs or other substances in schedule IV. 

(c) Schedules I, II, III, IV, and V shall, unless and until amended 
pursuant to section 201, consist of the following drugs or other sub-
stances, by whatever official name, common or usual name, chem-
ical name, or brand name designated: 

SCHEDULE I 

(a) Unless specifically excepted or unless listed in another sched-
ule, any of the following opiates, including their isomers, esters, 
ethers, salts, and salts of isomers, esters, and ethers, whenever the 
existence of such isomers, esters, ethers, and salts is possible with-
in the specific chemical designation: 

(1) Acetylmethadol. 
(2) Allylprodine. 
(3) Alphacetylmathadol. 
(4) Alphameprodine. 
(5) Alphamethadol. 
(6) Benzethidine. 
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(7) Betacetylmethadol. 
(8) Betameprodine. 
(9) Betamethadol. 
(10) Betaprodine. 
(11) Clonitazene. 
(12) Dextromoramide. 
(13) Dextrorphan. 
(14) Diampromide. 
(15) Diethylthiambutene. 
(16) Dimenoxadol. 
(17) Dimepheptanol. 
(18) Dimethylthiambutene. 
(19) Dioxaphetyl butyrate. 
(20) Dipipanone. 
(21) Ethylmethylthiambutene. 
(22) Etonitazene. 
(23) Etoxeridine. 
(24) Furethidine. 
(25) Hydroxypethidine. 
(26) Ketobemidone. 
(27) Levomoramide. 
(28) Levophenacylmorphan. 
(29) Morpheridine. 
(30) Noracymethadol. 
(31) Norlevorphanol. 
(32) Normethadone. 
(33) Norpipanone. 
(34) Phenadoxone. 
(35) Phenampromide. 
(36) Phenomorphan. 
(37) Phenoperidine. 
(38) Piritramide. 
(39) Proheptazine. 
(40) Properidine. 
(41) Racemoramide. 
(42) Trimeperidine. 

(b) Unless specifically excepted or unless listed in another sched-
ule, any of the following opium derivatives, their salts, isomers, 
and salts of isomers whenever the existence of such salts, isomers, 
and salts of isomers is possible within the specific chemical des-
ignation: 

(1) Acetorphine. 
(2) Acetyldihydrocodeine. 
(3) Benzylmorphine. 
(4) Codeine methylbromide. 
(5) Codeine-N-Oxide. 
(6) Cyprenorphine. 
(7) Desomorphine. 
(8) Dihydromorphine. 
(9) Etorphine. 
(10) Heroin. 
(11) Hydromorphinol. 
(12) Methyldesorphine. 
(13) Methylhydromorphine. 
(14) Morphine methylbromide. 
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(15) Morphine methylsulfonate. 
(16) Morphine-N-Oxide. 
(17) Myrophine. 
(18) Nicocodeine. 
(19) Nicomorphine. 
(20) Normorphine. 
(21) Pholcodine. 
(22) Thebacon. 

(c) Unless specifically excepted or unless listed in another sched-
ule, any material, compound, mixture, or preparation, which con-
tains any quantity of the following hallucinogenic substances, or 
which contains any of their salts, isomers, and salts of isomers 
whenever the existence of such salts, isomers, and salts of isomers 
is possible within the specific chemical designation: 

(1) 3,4-methylenedioxy amphetamine. 
(2) 5-methoxy-3,4-methylenedioxy amphetamine. 
(3) 3,4,5-trimethoxy amphetamine. 
(4) Bufotenine. 
(5) Diethyltryptamine. 
(6) Dimethyltryptamine. 
(7) 4-methyl-2,5-dimethoxy amphetamine. 
(8) Ibogaine. 
(9) Lysergic acid diethylamide. 
ø(10) Marihuana.¿ 
(11) Mescaline. 
(12) Peyote. 
(13) N-ethyl-3-piperidyl benzilate. 
(14) N-methyl-3-piperidyl benzilate. 
(15) Psilocybin. 
(16) Psilocyn. 
ø(17) Tetrahydrocannabinols, except for 

tetrahydrocannabinols in hemp (as defined under section 297A 
of the Agricultural Marketing Act of 1946).¿ 

(18) 4-methylmethcathinone (Mephedrone). 
(19) 3,4-methylenedioxypyrovalerone (MDPV). 
(20) 2-(2,5-Dimethoxy-4-ethylphenyl)ethanamine (2C–E). 
(21) 2-(2,5-Dimethoxy-4-methylphenyl)ethanamine (2C–D). 
(22) 2-(4-Chloro-2,5-dimethoxyphenyl)ethanamine (2C–C). 
(23) 2-(4-Iodo-2,5-dimethoxyphenyl)ethanamine (2C–I). 
(24) 2-[4-(Ethylthio)-2,5-dimethoxyphenyl]ethanamine (2C– 

T–2). 
(25) 2-[4-(Isopropylthio)-2,5-dimethoxyphenyl]ethanamine 

(2C–T–4). 
(26) 2-(2,5-Dimethoxyphenyl)ethanamine (2C–H). 
(27) 2-(2,5-Dimethoxy-4-nitro-phenyl)ethanamine (2C–N). 
(28) 2-(2,5-Dimethoxy-4-(n)-propylphenyl)ethanamine (2C–P). 

(d)(1) Unless specifically exempted or unless listed in another 
schedule, any material, compound, mixture, or preparation which 
contains any quantity of cannabimimetic agents, or which contains 
their salts, isomers, and salts of isomers whenever the existence of 
such salts, isomers, and salts of isomers is possible within the spe-
cific chemical designation. 

(2) In paragraph (1): 
(A) The term ‘‘cannabimimetic agents’’ means any substance 

that is a cannabinoid receptor type 1 (CB1 receptor) agonist as 
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demonstrated by binding studies and functional assays within 
any of the following structural classes: 

(i) 2-(3-hydroxycyclohexyl)phenol with substitution at 
the 5-position of the phenolic ring by alkyl or alkenyl, 
whether or not substituted on the cyclohexyl ring to any 
extent. 

(ii) 3-(1-naphthoyl)indole or 3-(1-naphthylmethane)indole 
by substitution at the nitrogen atom of the indole ring, 
whether or not further substituted on the indole ring to 
any extent, whether or not substituted on the naphthoyl or 
naphthyl ring to any extent. 

(iii) 3-(1-naphthoyl)pyrrole by substitution at the nitro-
gen atom of the pyrrole ring, whether or not further sub-
stituted in the pyrrole ring to any extent, whether or not 
substituted on the naphthoyl ring to any extent. 

(iv) 1-(1-naphthylmethylene)indene by substitution of 
the 3-position of the indene ring, whether or not further 
substituted in the indene ring to any extent, whether or 
not substituted on the naphthyl ring to any extent. 

(v) 3-phenylacetylindole or 3-benzoylindole by substi-
tution at the nitrogen atom of the indole ring, whether or 
not further substituted in the indole ring to any extent, 
whether or not substituted on the phenyl ring to any ex-
tent. 

(B) Such term includes— 
(i) 5-(1,1-dimethylheptyl)-2-[(1R,3S)-3- 

hydroxycyclohexyl]-phenol (CP–47,497); 
(ii) 5-(1,1-dimethyloctyl)-2-[(1R,3S)-3-hydroxycyclohexyl]- 

phenol (cannabicyclohexanol or CP–47,497 C8-homolog); 
(iii) 1-pentyl-3-(1-naphthoyl)indole (JWH–018 and 

AM678); 
(iv) 1-butyl-3-(1-naphthoyl)indole (JWH–073); 
(v) 1-hexyl-3-(1-naphthoyl)indole (JWH–019); 
(vi) 1-[2-(4-morpholinyl)ethyl]-3-(1-naphthoyl)indole 

(JWH–200); 
(vii) 1-pentyl-3-(2-methoxyphenylacetyl)indole (JWH– 

250); 
(viii) 1-pentyl-3-[1-(4-methoxynaphthoyl)]indole (JWH– 

081); 
(ix) 1-pentyl-3-(4-methyl-1-naphthoyl)indole (JWH–122); 
(x) 1-pentyl-3-(4-chloro-1-naphthoyl)indole (JWH–398); 
(xi) 1-(5-fluoropentyl)-3-(1-naphthoyl)indole (AM2201); 
(xii) 1-(5-fluoropentyl)-3-(2-iodobenzoyl)indole (AM694); 
(xiii) 1-pentyl-3-[(4-methoxy)-benzoyl]indole (SR–19 and 

RCS–4); 
(xiv) 1-cyclohexylethyl-3-(2-methoxyphenylacetyl)indole 

(SR–18 and RCS–8); and 
(xv) 1-pentyl-3-(2-chlorophenylacetyl)indole (JWH–203). 

* * * * * * * 
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PART D—OFFENSES AND PENALTIES 

PROHIBITED ACTS A—PENALTIES 

SEC. 401. (a) Except as authorized by this title, it shall be unlaw-
ful for any person knowingly or intentionally— 

(1) to manufacture, distribute, or dispense, or possess with 
intent to manufacture, distribute, or dispense, a controlled sub-
stance; or 

(2) to create, distribute, or dispense, or possess with intent 
to distribute or dispense, a counterfeit substance. 

(b) Except as otherwise provided in section 409, 418, 419, or 420 
any person who violates subsection (a) of this section shall be sen-
tenced as follows: 

(1)(A) In the case of a violation of subsection (a) of this section 
involving— 

(i) 1 kilogram or more of a mixture or substance containing 
a detectable amount of heroin; 

(ii) 5 kilograms or more of a mixture or substance containing 
a detectable amount of— 

(I) coca leaves, except coca leaves and extracts of coca 
leaves from which cocaine, ecgonine, and derivatives of ec-
gonine or their salts have been removed; 

(II) cocaine, its salts, optical and geometric isomers, and 
salts of isomers; 

(III) ecgonine, its derivatives, their salts, isomers, and 
salts of isomers; or 

(IV) any compound, mixture, or preparation which con-
tains any quantity of any of the substances referred to in 
subclauses (I) through (III); 

(iii) 280 grams or more of a mixture or substance described 
in clause (ii) which contains cocaine base; 

(iv) 100 grams or more of phencyclidine (PCP) or 1 kilogram 
or more of a mixture or substance containing a detectable 
amount of phencyclidine (PCP); 

(v) 10 grams or more of a mixture or substance containing 
a detectable amount of lysergic acid diethylamide (LSD); 

(vi) 400 grams or more of a mixture or substance containing 
a detectable amount of N-phenyl-N-[1-(2-phenylethyl)-4- 
piperidinyl] propanamide or 100 grams or more of a mixture or 
substance containing a detectable amount of any analogue of 
N-phenyl-N-[1-(2-phenylethyl)-4-piperidinyl] propanamide; or 

ø(vii) 1000 kilograms or more of a mixture or substance con-
taining a detectable amount of marihuana, or 1,000 or more 
marihuana plants regardless of weight; or¿ 

ø(viii)¿ (vii) 50 grams or more of methamphetamine, its 
salts, isomers, and salts of its isomers or 500 grams or more 
of a mixture or substance containing a detectable amount of 
methamphetamine, its salts, isomers, or salts of its isomers; 

such person shall be sentenced to a term of imprisonment which 
may not be less than 10 years or more than life and if death or 
serious bodily injury results from the use of such substance shall 
be not less than 20 years or more than life, a fine not to exceed 
the greater of that authorized in accordance with the provisions of 
title 18, United States Code, or $10,000,000 if the defendant is an 
individual or $50,000,000 if the defendant is other than an indi-
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vidual, or both. If any person commits such a violation after a prior 
conviction for a serious drug felony or serious violent felony has be-
come final, such person shall be sentenced to a term of imprison-
ment of not less than 15 years and not more than life imprison-
ment and if death or serious bodily injury results from the use of 
such substance shall be sentenced to life imprisonment, a fine not 
to exceed the greater of twice that authorized in accordance with 
the provisions of title 18, United States Code, or $20,000,000 if the 
defendant is an individual or $75,000,000 if the defendant is other 
than an individual, or both. If any person commits a violation of 
this subparagraph or of section 409, 418, 419, or 420 after 2 or 
more prior convictions for a serious drug felony or serious violent 
felony have become final, such person shall be sentenced to a term 
of imprisonment of not less than 25 years and fined in accordance 
with the preceding sentence. Notwithstanding section 3583 of title 
18, any sentence under this subparagraph shall, in the absence of 
such a prior conviction, impose a term of supervised release of at 
least 5 years in addition to such term of imprisonment and shall, 
if there was such a prior conviction, impose a term of supervised 
release of at least 10 years in addition to such term of imprison-
ment. Notwithstanding any other provision of law, the court shall 
not place on probation or suspend the sentence of any person sen-
tenced under this subparagraph. No person sentenced under this 
subparagraph shall be eligible for parole during the term of impris-
onment imposed therein. 

(B) In the case of a violation of subsection (a) of this section in-
volving— 

(i) 100 grams or more of a mixture or substance containing 
a detectable amount of heroin; 

(ii) 500 grams or more of a mixture or substance containing 
a detectable amount of— 

(I) coca leaves, except coca leaves and extracts of coca 
leaves from which cocaine, ecgonine, and derivatives of ec-
gonine or their salts have been removed; 

(II) cocaine, its salts, optical and geometric isomers, and 
salts of isomers; 

(III) ecgonine, its derivatives, their salts, isomers, and 
salts of isomers; or 

(IV) any compound, mixture, or preparation which con-
tains any quantity of any of the substances referred to in 
subclauses (I) through (III); 

(iii) 28 grams or more of a mixture or substance described 
in clause (ii) which contains cocaine base; 

(iv) 10 grams or more of phencyclidine (PCP) or 100 grams 
or more of a mixture or substance containing a detectable 
amount of phencyclidine (PCP); 

(v) 1 gram or more of a mixture or substance containing a 
detectable amount of lysergic acid diethylamide (LSD); 

(vi) 40 grams or more of a mixture or substance containing 
a detectable amount of N-phenyl-N-[1-(2-phenylethyl)-4- 
piperidinyl] propanamide or 10 grams or more of a mixture or 
substance containing a detectable amount of any analogue of 
N-phenyl-N-[1-(2-phenylethyl)-4-piperidinyl] propanamide; or 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00072 Fmt 6659 Sfmt 6602 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



73 

ø(vii) 100 kilograms or more of a mixture or substance con-
taining a detectable amount of marihuana, or 100 or more 
marihuana plants regardless of weight; or¿ 

ø(viii)¿ (vii) 5 grams or more of methamphetamine, its salts, 
isomers, and salts of its isomers or 50 grams or more of a mix-
ture or substance containing a detectable amount of meth-
amphetamine, its salts, isomers, or salts of its isomers; 

such person shall be sentenced to a term of imprisonment which 
may not be less than 5 years and not more than 40 years and if 
death or serious bodily injury results from the use of such sub-
stance shall be not less than 20 years or more than life, a fine not 
to exceed the greater of that authorized in accordance with the pro-
visions of title 18, United States Code, or $5,000,000 if the defend-
ant is an individual or $25,000,000 if the defendant is other than 
an individual, or both. If any person commits such a violation after 
a prior conviction for a serious drug felony or serious violent felony 
has become final, such person shall be sentenced to a term of im-
prisonment which may not be less than 10 years and not more 
than life imprisonment and if death or serious bodily injury results 
from the use of such substance shall be sentenced to life imprison-
ment, a fine not to exceed the greater of twice that authorized in 
accordance with the provisions of title 18, United States Code, or 
$8,000,000 if the defendant is an individual or $50,000,000 if the 
defendant is other than an individual, or both. Notwithstanding 
section 3583 of title 18, any sentence under this subparagraph 
shall, in the absence of such a prior conviction, include a term of 
supervised release of at least 4 years in addition to such term of 
imprisonment and shall, if there was such a prior conviction, in-
clude a term of supervised release of at least 8 years in addition 
to such term of imprisonment. Notwithstanding any other provision 
of law, the court shall not place on probation or suspend the sen-
tence of any person sentenced under this subparagraph. No person 
sentenced under this subparagraph shall be eligible for parole dur-
ing the term of imprisonment imposed therein. 

(C) In the case of a controlled substance in schedule I or II, 
gamma hydroxybutyric acid (including when scheduled as an ap-
proved drug product for purposes of section 3(a)(1)(B) of the Hillory 
J. Farias and Samantha Reid Date-Rape Drug Prohibition Act of 
2000), or 1 gram of flunitrazepam, except as provided in øsubpara-
graphs (A), (B), and (D)¿ subparagraphs (A) and (B), such person 
shall be sentenced to a term of imprisonment of not more than 20 
years and if death or serious bodily injury results from the use of 
such substance shall be sentenced to a term of imprisonment of not 
less than twenty years or more than life, a fine not to exceed the 
greater of that authorized in accordance with the provisions of title 
18, United States Code, or $1,000,000 if the defendant is an indi-
vidual or $5,000,000 if the defendant is other than an individual, 
or both. If any person commits such a violation after a prior convic-
tion for a felony drug offense has become final, such person shall 
be sentenced to a term of imprisonment of not more than 30 years 
and if death or serious bodily injury results from the use of such 
substance shall be sentenced to life imprisonment, a fine not to ex-
ceed the greater of twice that authorized in accordance with the 
provisions of title 18, United States Code, or $2,000,000 if the de-
fendant is an individual or $10,000,000 if the defendant is other 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00073 Fmt 6659 Sfmt 6602 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



74 

than an individual, or both. Notwithstanding section 3583 of title 
18, any sentence imposing a term of imprisonment under this para-
graph shall, in the absence of such a prior conviction, impose a 
term of supervised release of at least 3 years in addition to such 
term of imprisonment and shall, if there was such a prior convic-
tion, impose a term of supervised release of at least 6 years in ad-
dition to such term of imprisonment. Notwithstanding any other 
provision of law, the court shall not place on probation or suspend 
the sentence of any person sentenced under the provisions of this 
subparagraph which provide for a mandatory term of imprisonment 
if death or serious bodily injury results, nor shall a person so sen-
tenced be eligible for parole during the term of such a sentence. 

ø(D) In the case of less than 50 kilograms of marihuana, except 
in the case of 50 or more marihuana plants regardless of weight, 
10 kilograms of hashish, or one kilogram of hashish oil, such per-
son shall, except as provided in paragraphs (4) and (5) of this sub-
section, be sentenced to a term of imprisonment of not more than 
5 years, a fine not to exceed the greater of that authorized in ac-
cordance with the provisions of title 18, United States Code, or 
$250,000 if the defendant is an individual or $1,000,000 if the de-
fendant is other than an individual, or both. If any person commits 
such a violation after a prior conviction for a felony drug offense 
has become final, such person shall be sentenced to a term of im-
prisonment of not more than 10 years, a fine not to exceed the 
greater of twice that authorized in accordance with the provisions 
of title 18, United State Code, or $500,000 if the defendant is an 
individual or $2,000,000 if the defendant is other than an indi-
vidual, or both. Notwithstanding section 3583 of title 18, any sen-
tence imposing a term of imprisonment under this paragraph shall, 
in the absence of such a prior conviction, impose a special parole 
term of at least 2 years in addition to such term of imprisonment 
and shall, if there was such a prior conviction, impose a term of 
supervised release of at least 4 years in addition to such term of 
imprisonment.¿ 

ø(E)¿ (D)(i) Except as provided in øsubparagraphs (C) and (D)¿ 
subparagraph (C), in the case of any controlled substance in sched-
ule III, such person shall be sentenced to a term of imprisonment 
of not more than 10 years and if death or serious bodily injury re-
sults from the use of such substance shall be sentenced to a term 
of imprisonment of not more than 15 years, a fine not to exceed the 
greater of that authorized in accordance with the provisions of title 
18, United States Code, or $500,000 if the defendant is an indi-
vidual or $2,500,000 if the defendant is other than an individual, 
or both. 

(ii) If any person commits such a violation after a prior conviction 
for a felony drug offense has become final, such person shall be 
sentenced to a term of imprisonment of not more than 20 years and 
if death or serious bodily injury results from the use of such sub-
stance shall be sentenced to a term of imprisonment of not more 
than 30 years, a fine not to exceed the greater of twice that author-
ized in accordance with the provisions of title 18, United States 
Code, or $1,000,000 if the defendant is an individual or $5,000,000 
if the defendant is other than an individual, or both. 

(iii) Any sentence imposing a term of imprisonment under this 
subparagraph shall, in the absence of such a prior conviction, im-
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pose a term of supervised release of at least 2 years in addition to 
such term of imprisonment and shall, if there was such a prior con-
viction, impose a term of supervised release of at least 4 years in 
addition to such term of imprisonment. 

(2) In the case of a controlled substance in schedule IV, such per-
son shall be sentenced to a term of imprisonment of not more than 
5 years, a fine not to exceed the greater of that authorized in ac-
cordance with the provisions of title 18, United States Code, or 
$250,000 if the defendant is an individual or $1,000,000 if the de-
fendant is other than an individual, or both. If any person commits 
such a violation after a prior conviction for a felony drug offense 
has become final, such person shall be sentenced to a term of im-
prisonment of not more than 10 years, a fine not to exceed the 
greater of twice the authorized in accordance with the provisions 
of title 18, United States Code, or $500,000 if the defendant is an 
individual or $2,000,000 if the defendant is other than an indi-
vidual, or both. Any sentence imposing a term of imprisonment 
under this paragraph shall, in the absence of such a prior convic-
tion, impose a term of supervised release of at least one year in ad-
dition to such term of imprisonment and shall, if there was such 
a prior conviction, impose a term of supervised release of at least 
2 years in addition to such term of imprisonment. 

(3) In the case of a controlled substance in schedule V, such per-
son shall be sentenced to a term of imprisonment of not more than 
1 year, a fine not to exceed the greater of that authorized in accord-
ance with the provisions of title 18, United States Code, or 
$100,000 if the defendant is an individual or $250,000 if the de-
fendant is other than an individual, or both. If any person commits 
such a violation after a prior conviction for a felony drug offense 
has become final, such person shall be sentenced to a term of im-
prisonment of not more than 4 years, a fine not to exceed the provi-
sions of title 18, United States Code, or $200,000 if the defendant 
is an individual or $500,000 if the defendant is other than an indi-
vidual, or both. Any sentence imposing a term of imprisonment 
under this paragraph may, if there was a prior conviction, impose 
a term of supervised release of not more than 1 year, in addition 
to such term of imprisonment. 

ø(4) Notwithstanding paragraph (1)(D) of this subsection, any 
person who violates subsection (a) of this section by distributing a 
small amount of marihuana for no remuneration shall be treated 
as provided in section 404 and section 3607 of title 18, United 
States Code.¿ 

ø(5)¿ (4) Any person who violates subsection (a) of this section 
by cultivating or manufacturing a controlled substance on Federal 
property shall be imprisoned as provided in this subsection and 
shall be fined any amount not to exceed— 

(A) the amount authorized in accordance with this section; 
(B) the amount authorized in accordance with the provisions 

of title 18, United States Code; 
(C) $500,000 if the defendant is an individual; or 
(D) $1,000,000 if the defendant is other than an individual; 

or both. 
ø(6)¿ (5) Any person who violates subsection (a), or attempts to 

do so, and knowingly or intentionally uses a poison, chemical, or 
other hazardous substance on Federal land, and, by such use— 
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(A) creates a serious hazard to humans, wildlife, or domestic 
animals, 

(B) degrades or harms the environment or natural resources, 
or 

(C) pollutes an aquifer, spring, stream, river, or body of 
water, 

shall be fined in accordance with title 18, United States Code, or 
imprisoned not more than five years, or both. 

ø(7)¿ (6) PENALTIES FOR DISTRIBUTION.— 
(A) IN GENERAL.—Whoever, with intent to commit a crime of 

violence, as defined in section 16 of title 18, United States 
Code (including rape), against an individual, violates sub-
section (a) by distributing a controlled substance or controlled 
substance analogue to that individual without that individual’s 
knowledge, shall be imprisoned not more than 20 years and 
fined in accordance with title 18, United States Code. 

(B) DEFINITION.—For purposes of this paragraph, the term 
‘‘without that individual’s knowledge’’ means that the indi-
vidual is unaware that a substance with the ability to alter 
that individual’s ability to appraise conduct or to decline par-
ticipation in or communicate unwillingness to participate in 
conduct is administered to the individual. 

(c) Any person who knowingly or intentionally— 
(1) possesses a listed chemical with intent to manufacture a 

controlled substance except as authorized by this title; 
(2) possesses or distributes, a listed chemical knowing, or 

having reasonable cause to believe, that the listed chemical 
will be used to manufacture a controlled substance except as 
authorized by this title; or 

(3) with the intent of causing the evasion of the record-
keeping or reporting requirements of section 310, or the regu-
lations issued under that section, receives or distributes a re-
portable amount of any listed chemical in units small enough 
so that the making of records or filing of reports under that 
section is not required; 

shall be fined in accordance with title 18, United States Code, or 
imprisoned not more than 20 years in the case of a violation of 
paragraph (1) or (2) involving a list I chemical or not more than 
10 years in the case of a violation of this subsection other than a 
violation of paragraph (1) or (2) involving a list I chemical, or both. 

(d)(1) Any person who assembles, maintains, places, or causes to 
be placed a boobytrap on Federal property where a controlled sub-
stance is being manufactured, distributed, or dispensed shall be 
sentenced to a term of imprisonment for not more than 10 years 
or fined under title 18, United States Code, or both. 

(2) If any person commits such a violation after 1 or more prior 
convictions for an offense punishable under this subsection, such 
person shall be sentenced to a term of imprisonment of not more 
than 20 years or fined under title 18, United States Code, or both. 

(3) For the purposes of this subsection, the term ‘‘boobytrap’’ 
means any concealed or camouflaged device designed to cause bod-
ily injury when triggered by any action of any unsuspecting person 
making contact with the device. Such term includes guns, ammuni-
tion, or explosive devices attached to trip wires or other triggering 
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mechanisms, sharpened stakes, and lines or wires with hooks at-
tached. 

(e) In addition to any other applicable penalty, any person con-
victed of a felony violation of this section relating to the receipt, 
distribution, manufacture, exportation, or importation of a listed 
chemical may be enjoined from engaging in any transaction involv-
ing a listed chemical for not more than ten years. 

(f)(1) Whoever knowingly distributes a listed chemical in viola-
tion of this title (other than in violation of a recordkeeping or re-
porting requirement of section 310) shall, except to the extent that 
paragraph (12), (13), or (14) of section 402(a) applies, be fined 
under title 18, United States Code, or imprisoned not more than 
5 years, or both. 

(2) Whoever possesses any listed chemical, with knowledge that 
the recordkeeping or reporting requirements of section 310 have 
not been adhered to, if, after such knowledge is acquired, such per-
son does not take immediate steps to remedy the violation shall be 
fined under title 18, United States Code, or imprisoned not more 
than one year, or both. 

(g) INTERNET SALES OF DATE RAPE DRUGS.— 
(1) Whoever knowingly uses the Internet to distribute a date 

rape drug to any person, knowing or with reasonable cause to 
believe that— 

(A) the drug would be used in the commission of crimi-
nal sexual conduct; or 

(B) the person is not an authorized purchaser; 
shall be fined under this title or imprisoned not more than 20 
years, or both. 

(2) As used in this subsection: 
(A) The term ‘‘date rape drug’’ means— 

(i) gamma hydroxybutyric acid (GHB) or any con-
trolled substance analogue of GHB, including gamma 
butyrolactone (GBL) or 1,4–butanediol; 

(ii) ketamine; 
(iii) flunitrazepam; or 
(iv) any substance which the Attorney General des-

ignates, pursuant to the rulemaking procedures pre-
scribed by section 553 of title 5, United States Code, 
to be used in committing rape or sexual assault. 

The Attorney General is authorized to remove any sub-
stance from the list of date rape drugs pursuant to the 
same rulemaking authority. 

(B) The term ‘‘authorized purchaser’’ means any of the 
following persons, provided such person has acquired the 
controlled substance in accordance with this Act: 

(i) A person with a valid prescription that is issued 
for a legitimate medical purpose in the usual course of 
professional practice that is based upon a qualifying 
medical relationship by a practitioner registered by 
the Attorney General. A ‘‘qualifying medical relation-
ship’’ means a medical relationship that exists when 
the practitioner has conducted at least 1 medical eval-
uation with the authorized purchaser in the physical 
presence of the practitioner, without regard to wheth-
er portions of the evaluation are conducted by other 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00077 Fmt 6659 Sfmt 6602 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



78 

heath professionals. The preceding sentence shall not 
be construed to imply that 1 medical evaluation dem-
onstrates that a prescription has been issued for a le-
gitimate medical purpose within the usual course of 
professional practice. 

(ii) Any practitioner or other registrant who is other-
wise authorized by their registration to dispense, pro-
cure, purchase, manufacture, transfer, distribute, im-
port, or export the substance under this Act. 

(iii) A person or entity providing documentation that 
establishes the name, address, and business of the 
person or entity and which provides a legitimate pur-
pose for using any ‘‘date rape drug’’ for which a pre-
scription is not required. 

(3) The Attorney General is authorized to promulgate regula-
tions for record-keeping and reporting by persons handling 
1,4–butanediol in order to implement and enforce the provi-
sions of this section. Any record or report required by such reg-
ulations shall be considered a record or report required under 
this Act. 

(h) OFFENSES INVOLVING DISPENSING OF CONTROLLED SUB-
STANCES BY MEANS OF THE INTERNET.— 

(1) IN GENERAL.—It shall be unlawful for any person to 
knowingly or intentionally— 

(A) deliver, distribute, or dispense a controlled substance 
by means of the Internet, except as authorized by this 
title; or 

(B) aid or abet (as such terms are used in section 2 of 
title 18, United States Code) any activity described in sub-
paragraph (A) that is not authorized by this title. 

(2) EXAMPLES.—Examples of activities that violate paragraph 
(1) include, but are not limited to, knowingly or intentionally— 

(A) delivering, distributing, or dispensing a controlled 
substance by means of the Internet by an online pharmacy 
that is not validly registered with a modification author-
izing such activity as required by section 303(f) (unless ex-
empt from such registration); 

(B) writing a prescription for a controlled substance for 
the purpose of delivery, distribution, or dispensation by 
means of the Internet in violation of section 309(e); 

(C) serving as an agent, intermediary, or other entity 
that causes the Internet to be used to bring together a 
buyer and seller to engage in the dispensing of a controlled 
substance in a manner not authorized by sections 303(f) or 
309(e); 

(D) offering to fill a prescription for a controlled sub-
stance based solely on a consumer’s completion of an on-
line medical questionnaire; and 

(E) making a material false, fictitious, or fraudulent 
statement or representation in a notification or declaration 
under subsection (d) or (e), respectively, of section 311. 

(3) INAPPLICABILITY.— 
(A) This subsection does not apply to— 
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(i) the delivery, distribution, or dispensation of con-
trolled substances by nonpractitioners to the extent 
authorized by their registration under this title; 

(ii) the placement on the Internet of material that 
merely advocates the use of a controlled substance or 
includes pricing information without attempting to 
propose or facilitate an actual transaction involving a 
controlled substance; or 

(iii) except as provided in subparagraph (B), any ac-
tivity that is limited to— 

(I) the provision of a telecommunications serv-
ice, or of an Internet access service or Internet in-
formation location tool (as those terms are defined 
in section 231 of the Communications Act of 
1934); or 

(II) the transmission, storage, retrieval, hosting, 
formatting, or translation (or any combination 
thereof) of a communication, without selection or 
alteration of the content of the communication, ex-
cept that deletion of a particular communication 
or material made by another person in a manner 
consistent with section 230(c) of the Communica-
tions Act of 1934 shall not constitute such selec-
tion or alteration of the content of the communica-
tion. 

(B) The exceptions under subclauses (I) and (II) of sub-
paragraph (A)(iii) shall not apply to a person acting in con-
cert with a person who violates paragraph (1). 

(4) KNOWING OR INTENTIONAL VIOLATION.—Any person who 
knowingly or intentionally violates this subsection shall be sen-
tenced in accordance with subsection (b). 

PROHIBITED ACTS B—PENALTIES 

SEC. 402. (a) It shall be unlawful for any person— 
(1) who is subject to the requirements of part C to distribute 

or dispense a controlled substance in violation of section 309; 
(2) who is a registrant to distribute or dispense a controlled 

substance not authorized by his registration to another reg-
istrant or other authorized person or to manufacture a con-
trolled substance not authorized by his registration; 

(3) who is a registrant to distribute a controlled substance in 
violation of section 305 of this title; 

(4) to remove, alter, or obliterate a symbol or label required 
by section 305 of this title; 

(5) to refuse or negligently fail to make, keep, or furnish any 
record, report, notification, declaration, order or order form, 
statement, invoice, or information required under this title or 
title III; 

(6) to refuse any entry into any premises or inspection au-
thorized by this title or title III; 

(7) to remove, break, injure, or deface a seal placed upon con-
trolled substances pursuant to section 304(f) or 511 or to re-
move or dispose of substances so placed under seal; 

(8) to use, to his own advantage, or to reveal, other than to 
duly authorized officers or employees of the United States, or 
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to the courts when relevant in any judicial proceeding under 
this title or title III, any information acquired in the course of 
an inspection authorized by this title concerning any method or 
process which as a trade secret is entitled to protection, or to 
use to his own advantage or reveal (other than as authorized 
by section 310) any information that is confidential under such 
section; 

(9) who is a regulated person to engage in a regulated trans-
action without obtaining the identification required by 
310(a)(3); 

(10) negligently to fail to keep a record or make a report 
under section 310 or negligently to fail to self-certify as re-
quired under section 310; 

(11) to distribute a laboratory supply to a person who uses, 
or attempts to use, that laboratory supply to manufacture a 
controlled substance or a listed chemical, in violation of this 
title or title III, with reckless disregard for the illegal uses to 
which such a laboratory supply will be put; 

(12) who is a regulated seller, or a distributor required to 
submit reports under subsection (b)(3) of section 310— 

(A) to sell at retail a scheduled listed chemical product 
in violation of paragraph (1) of subsection (d) of such sec-
tion, knowing at the time of the transaction involved (inde-
pendent of consulting the logbook under subsection 
(e)(1)(A)(iii) of such section) that the transaction is a viola-
tion; or 

(B) to knowingly or recklessly sell at retail such a prod-
uct in violation of paragraph (2) of such subsection (d); 

(13) who is a regulated seller to knowingly or recklessly sell 
at retail a scheduled listed chemical product in violation of 
subsection (e) of such section; 

(14) who is a regulated seller or an employee or agent of 
such seller to disclose, in violation of regulations under sub-
paragraph (C) of section 310(e)(1), information in logbooks 
under subparagraph (A)(iii) of such section, or to refuse to pro-
vide such a logbook to Federal, State, or local law enforcement 
authorities; 

(15) to distribute a scheduled listed chemical product to a 
regulated seller, or to a regulated person referred to in section 
310(b)(3)(B), unless such regulated seller or regulated person 
is, at the time of such distribution, currently registered with 
the Drug Enforcement Administration, or on the list of persons 
referred to under section 310(e)(1)(B)(v); 

(16) to violate subsection (e) of section 825 of this title; or 
(17) in the case of a registered manufacturer or distributor 

of opioids, to fail to review the most recent information, di-
rectly related to the customers of the manufacturer or dis-
tributor, made available by the Attorney General in accordance 
with section 307(f). 

As used in paragraph (11), the term ‘‘laboratory supply’’ means a 
listed chemical or any chemical, substance, or item on a special 
surveillance list published by the Attorney General, which contains 
chemicals, products, materials, or equipment used in the manufac-
ture of controlled substances and listed chemicals. For purposes of 
paragraph (11), there is a rebuttable presumption of reckless dis-
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regard at trial if the Attorney General notifies a firm in writing 
that a laboratory supply sold by the firm, or any other person or 
firm, has been used by a customer of the notified firm, or distrib-
uted further by that customer, for the unlawful production of con-
trolled substances or listed chemicals a firm distributes and 2 
weeks or more after the notification the notified firm distributes a 
laboratory supply to the customer. For purposes of paragraph (15), 
if the distributor is temporarily unable to access the list of persons 
referred to under section 310(e)(1)(B)(v), the distributor may rely 
on a written, faxed, or electronic copy of a certificate of self-certifi-
cation submitted by the regulated seller or regulated person, pro-
vided the distributor confirms within 7 business days of the dis-
tribution that such regulated seller or regulated person is on the 
list referred to under section 310(e)(1)(B)(v). 

(b) It shall be unlawful for any person who is a registrant to 
manufacture a controlled substance in schedule I or II, or ephed-
rine, pseudoephedrine, or phenylpropanolamine or any of the salts, 
optical isomers, or salts of optical isomers of such chemical, which 
is— 

(1) not expressly authorized by his registration and by a 
quota assigned to him pursuant to section 306; or 

(2) in excess of a quota assigned to him pursuant to section 
306. 

(c)(1)(A) Except as provided in subparagraph (B), (C), or (D) of 
this paragraph and paragraph (2), any person who violates this sec-
tion shall, with respect to any such violation, be subject to a civil 
penalty of not more than $25,000. The district courts of the United 
States (or, where there is no such court in the case of any territory 
or possession of the United States, then the court in such territory 
or possession having the jurisdiction of a district court of the 
United States in cases arising under the Constitution and laws of 
the United States) shall have jurisdiction in accordance with sec-
tion 1355 of title 28 of the United States Code to enforce this para-
graph. 

(B)(i) Except as provided in clause (ii), in the case of a violation 
of paragraph (5), (10), or (17) of subsection (a), the civil penalty 
shall not exceed $10,000. 

(ii) In the case of a violation described in clause (i) committed by 
a registered manufacturer or distributor of opioids and related to 
the reporting of suspicious orders for opioids, failing to maintain ef-
fective controls against diversion of opioids, or failing to review the 
most recent information made available by the Attorney General in 
accordance with section 307(f), the penalty shall not exceed 
$100,000. 

(C) In the case of a violation of paragraph (16) of subsection (a) 
of this section by an importer, exporter, manufacturer, or dis-
tributor (other than as provided in subparagraph (D)), up to 
$500,000 per violation. For purposes of this subparagraph, a viola-
tion is defined as each instance of importation, exportation, manu-
facturing, distribution, or possession with intent to manufacture or 
distribute, in violation of paragraph (16) of subsection (a). 

(D) In the case of a distribution, dispensing, or possession with 
intent to distribute or dispense in violation of paragraph (16) of 
subsection (a) of this section at the retail level, up to $1000 per vio-
lation. For purposes of this paragraph, the term ‘‘at the retail level’’ 
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refers to products sold, or held for sale, directly to the consumer 
for personal use. Each package, container or other separate unit 
containing an anabolic steroid that is distributed, dispensed, or 
possessed with intent to distribute or dispense at the retail level 
in violation of such paragraph (16) of subsection (a) shall be consid-
ered a separate violation. 

(2)(A) If a violation of this section is prosecuted by an informa-
tion or indictment which alleges that the violation was committed 
knowingly and the trier of fact specifically finds that the violation 
was so committed, such person shall, except as otherwise provided 
in subparagraph (B) or (D) of this paragraph, be sentenced to im-
prisonment of not more than one year or a fine under title 18, 
United States Code, or both. 

(B) If a violation referred to in subparagraph (A) was committed 
after one or more prior convictions of the offender for an offense 
punishable under this paragraph (2), or for a crime under any 
other provision of this title or title III or other law of the United 
States relating to narcotic drugsø, marihuana,¿ or depressant or 
stimulant substances, have become final, such person shall be sen-
tenced to a term of imprisonment of not more than 2 years, a fine 
under title 18, United States Code, or both. 

(C) In addition to the penalties set forth elsewhere in this title 
or title III, any business that violates paragraph (11) of subsection 
(a) shall, with respect to the first such violation, be subject to a 
civil penalty of not more than $250,000, but shall not be subject to 
criminal penalties under this section, and shall, for any succeeding 
violation, be subject to a civil fine of not more than $250,000 or 
double the last previously imposed penalty, whichever is greater. 

(D) In the case of a violation described in subparagraph (A) that 
was a violation of paragraph (5), (10), or (17) of subsection (a) com-
mitted by a registered manufacturer or distributor of opioids that 
relates to the reporting of suspicious orders for opioids, failing to 
maintain effective controls against diversion of opioids, or failing to 
review the most recent information made available by the Attorney 
General in accordance with section 307(f), the criminal fine under 
title 18, United States Code, shall not exceed $500,000. 

(3) Except under the conditions specified in paragraph (2) of this 
subsection, a violation of this section does not constitute a crime, 
and a judgment for the United States and imposition of a civil pen-
alty pursuant to paragraph (1) shall not give rise to any disability 
or legal disadvantage based on conviction for a criminal offense. 

(4)(A) If a regulated seller, or a distributor required to submit re-
ports under section 310(b)(3), violates paragraph (12) of subsection 
(a) of this section, or if a regulated seller violates paragraph (13) 
of such subsection, the Attorney General may by order prohibit 
such seller or distributor (as the case may be) from selling any 
scheduled listed chemical product. Any sale of such a product in 
violation of such an order is subject to the same penalties as apply 
under paragraph (2). 

(B) An order under subparagraph (A) may be imposed only 
through the same procedures as apply under section 304(c) for an 
order to show cause. 
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PROHIBITED ACTS C—PENALTIES 

SEC. 403. (a) It shall be unlawful for any person knowingly or in-
tentionally— 

(1) who is a registrant to distribute a controlled substance 
classified in schedule I or II, in the course of his legitimate 
business, except pursuant to an order or an order form as re-
quired by section 308 of this title; 

(2) to use in the course of the manufacture, distribution, or 
dispensing of a controlled substance, or to use for the purpose 
of acquiring or obtaining a controlled substance, a registration 
number which is fictitious, revoked, suspended, expired, or 
issued to another person; 

(3) to acquire or obtain possession of a controlled substance 
by misrepresentation, fraud, forgery, deception, or subterfuge; 

(4)(A) to furnish false or fraudulent material information in, 
or omit any material information from, any application, report, 
record, or other document required to be made, kept, or filed 
under this title or title III, or (B) to present false or fraudulent 
identification where the person is receiving or purchasing a 
listed chemical and the person is required to present identifica-
tion under section 310(a); 

(5) to make, distribute, or possess any punch, die, plate, 
stone, or other thing designed to print, imprint, or reproduce 
the trademark, trade name, or other identifying mark, imprint, 
or device of another or any likeness of any of the foregoing 
upon any drug or container or labeling thereof so as to render 
such drug a counterfeit substance; 

(6) to possess any three-neck round-bottom flask, tableting 
machine, encapsulating machine, or gelatin capsule, or any 
equipment, chemical, product, or material which may be used 
to manufacture a controlled substance or listed chemical, 
knowing, intending, or having reasonable cause to believe, that 
it will be used to manufacture a controlled substance or listed 
chemical in violation of this title or title III; 

(7) to manufacture, distribute, export, or import any three- 
neck round-bottom flask, tableting machine, encapsulating ma-
chine, or gelatin capsule, or any equipment, chemical, product, 
or material which may be used to manufacture a controlled 
substance or listed chemical, knowing, intending, or having 
reasonable cause to believe, that it will be used to manufacture 
a controlled substance or listed chemical in violation of this 
title or title III or, in the case of an exportation, in violation 
of this title or title III or of the laws of the country to which 
it is exported; 

(8) to create a chemical mixture for the purpose of evading 
a requirement of section 310 or to receive a chemical mixture 
created for that purpose; or 

(9) to distribute, import, or export a list I chemical without 
the registration required by this title or title III. 

(b) It shall be unlawful for any person knowingly or intentionally 
to use any communication facility in committing or in causing or 
facilitating the commission of any act or acts constituting a felony 
under any provision of this title or title III. Each separate use of 
a communication facility shall be a separate offense under this sub-
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section. For purposes of this subsection, the term ‘‘communication 
facility’’ means any and all public and private instrumentalities 
used or useful in the transmission of writing, signs, signals, pic-
tures, or sounds of all kinds and includes mail, telephone, wire, 
radio, and all other means of communication. 

(c)(1) It shall be unlawful for any person to place in any news-
paper, magazine, handbill, or other publications, any written ad-
vertisement knowing that it has the purpose of seeking or offering 
illegally to receive, buy, or distribute a Schedule I controlled sub-
stance. As used in this section the term ‘‘advertisement’’ includes, 
in addition to its ordinary meaning, such advertisements as those 
for a catalog of Schedule I controlled substances and any similar 
written advertisement that has the purpose of seeking or offering 
illegally to receive, buy, or distribute a Schedule I controlled sub-
stance. The term ‘‘advertisement’’ does not include material which 
merely advocates the use of a similar material, which advocates a 
position or practice, and does not attempt to propose or facilitate 
an actual transaction in a Schedule I controlled substance. 

(2)(A) It shall be unlawful for any person to knowingly or inten-
tionally use the Internet, or cause the Internet to be used, to adver-
tise the sale of, or to offer to sell, distribute, or dispense, a con-
trolled substance where such sale, distribution, or dispensing is not 
authorized by this title or by the Controlled Substances Import and 
Export Act. 

(B) Examples of activities that violate subparagraph (A) include, 
but are not limited to, knowingly or intentionally causing the place-
ment on the Internet of an advertisement that refers to or directs 
prospective buyers to Internet sellers of controlled substances who 
are not registered with a modification under section 303(f). 

(C) Subparagraph (A) does not apply to material that either— 
(i) merely advertises the distribution of controlled substances 

by nonpractitioners to the extent authorized by their registra-
tion under this title; or 

(ii) merely advocates the use of a controlled substance or in-
cludes pricing information without attempting to facilitate an 
actual transaction involving a controlled substance. 

(d)(1) Except as provided in paragraph (2), any person who vio-
lates this section shall be sentenced to a term of imprisonment of 
not more than 4 years, a fine under title 18, United States Code, 
or both; except that if any person commits such a violation after 
one or more prior convictions of him for violation of this section, or 
for a felony under any other provision of this title or title III or 
other law of the United States relating to narcotic drugsø, mari-
huana,¿ or depressant or stimulant substances, have become final, 
such person shall be sentenced to a term of imprisonment of not 
more than 8 years, a fine under title 18, United States Code, or 
both. 

(2) Any person who, with the intent to manufacture or to facili-
tate the manufacture of methamphetamine, violates paragraph (6) 
or (7) of subsection (a), shall be sentenced to a term of imprison-
ment of not more than 10 years, a fine under title 18, United 
States Code, or both; except that if any person commits such a vio-
lation after one or more prior convictions of that person— 

(A) for a violation of paragraph (6) or (7) of subsection (a); 
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(B) for a felony under any other provision of this subchapter 
or subchapter II of this chapter; or 

(C) under any other law of the United States or any State 
relating to controlled substances or listed chemicals, 

has become final, such person shall be sentenced to a term of im-
prisonment of not more than 20 years, a fine under title 18, United 
States Code, or both. 

(e) In addition to any other applicable penalty, any person con-
victed of a felony violation of this section relating to the receipt, 
distribution, manufacture, exportation, or importation of a listed 
chemical may be enjoined from engaging in any transaction involv-
ing a listed chemical for not more than ten years. 

(f) INJUNCTIONS.—(1) In addition to any penalty provided in this 
section, the Attorney General is authorized to commence a civil ac-
tion for appropriate declaratory or injunctive relief relating to vio-
lations of this section, section 402, or 416. 

(2) Any action under this subsection may be brought in the dis-
trict court of the United States for the district in which the defend-
ant is located or resides or is doing business. 

(3) Any order or judgment issued by the court pursuant to this 
subsection shall be tailored to restrain violations of this section or 
section 402. 

(4) The court shall proceed as soon as practicable to the hearing 
and determination of such an action. An action under this sub-
section is governed by the Federal Rules of Civil Procedure except 
that, if an indictment has been returned against the respondent, 
discovery is governed by the Federal Rules of Criminal Procedure. 

* * * * * * * 

DISTRIBUTION TO PERSONS UNDER AGE TWENTY-ONE 

SEC. 418. (a) Except as provided in section 419, any person at 
least eighteen years of age who violates section 401(a)(1) by distrib-
uting a controlled substance to a person under twenty-one years of 
age is (except as provided in subsection (b)) subject to (1) twice the 
maximum punishment authorized by section 401(b), and (2) at 
least twice any term of supervised release authorized by section 
401(b), for a first offense involving the same controlled substance 
and schedule. Except to the extent a greater minimum sentence is 
otherwise provided by section 401(b), a term of imprisonment 
under this subsection shall be not less than one year. øThe manda-
tory minimum sentencing provisions of this subsection shall not 
apply to offenses involving 5 grams or less of marihuana.¿ 

(b) Except as provided in section 419, any person at least eight-
een years of age who violates section 401(a)(1) by distributing a 
controlled substance to a person under twenty-one years of age 
after a prior conviction under subsection (a) of this section (or 
under section 303(b)(2) of the Federal Food, Drug, and Cosmetic 
Act as in effect prior to the effective date of section 701(b) of this 
Act) has become final, is subject to (1) three times the maximum 
punishment authorized by section 401(b), and (2) at least three 
times any term of supervised release authorized by section 401(b), 
for a second offense or subsequent offense involving the same con-
trolled substance and schedule. Except to the extent a greater min-
imum sentence is otherwise provided by section 401(b), a term of 
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imprisonment under this subsection shall be not less than one 
year. Penalties for third and subsequent convictions shall be gov-
erned by section 401(b)(1)(A). 

SEC. 419. DISTRIBUTION IN OR NEAR SCHOOLS(a) Any person who 
violates section 401(a)(1) or section 416 by distributing, possessing 
with intent to distribute, or manufacturing a controlled substance 
in or on, or within one thousand feet of, the real property com-
prising a public or private elementary, vocational, or secondary 
school or a public or private college, junior college, or university, 
or a playground, or housing facility owned by a public housing au-
thority, or within 100 feet of a public or private youth center, pub-
lic swimming pool, or video arcade facility, is (except as provided 
in subsection (b)) subject to (1) twice the maximum punishment au-
thorized by section 401(b) of this title; and (2) at least twice any 
term of supervised release authorized by section 401(b) for a first 
offense. A fine up to twice that authorized by section 401(b) may 
be imposed in addition to any term of imprisonment authorized by 
this subsection. Except to the extent a greater minimum sentence 
is otherwise provided by section 401(b), a person shall be sentenced 
under this subsection to a term of imprisonment of not less than 
one year. øThe mandatory minimum sentencing provisions of this 
paragraph shall not apply to offenses involving 5 grams or less of 
marihuana.¿ 

(b) Any person who violates section 401(a)(1) or section 416 by 
distributing, possessing with intent to distribute, or manufacturing 
a controlled substance in or on, or within one thousand feet of, the 
real property comprising a public or private elementary, vocational, 
or secondary school or a public or private college, junior college, or 
university, or a playground, or housing facility owned by a public 
housing authority, or within 100 feet of a public or private youth 
center, public swimming pool, or video arcade facility, after a prior 
conviction under subsection (a) has become final is punishable (1) 
by the greater of (A) a term of imprisonment of not less than three 
years and not more than life imprisonment or (B) three times the 
maximum punishment authorized by section 401(b) for a first of-
fense, and (2) at least three times any term of supervised release 
authorized by section 401(b) of this title for a first offense. A fine 
up to three times that authorized by section 401(b) may be imposed 
in addition to any term of imprisonment authorized by this sub-
section. Except to the extent a greater minimum sentence is other-
wise provided by section 401(b), a person shall be sentenced under 
this subsection to a term of imprisonment of not less than three 
years. Penalties for third and subsequent convictions shall be gov-
erned by section 401(b)(1)(A). 

(c) Notwithstanding any other law, any person at least 21 years 
of age who knowingly and intentionally— 

(1) employs, hires, uses, persuades, induces, entices, or co-
erces a person under 18 years of age to violate this section; or 

(2) employs, hires, uses, persuades, induces, entices, or co-
erces a person under 18 years of age to assist in avoiding de-
tection or apprehension for any offense under this section by 
any Federal, State, or local law enforcement official, 

is punishable by a term of imprisonment, a fine, or both, up to tri-
ple those authorized by section 401. 
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(d) In the case of any mandatory minimum sentence imposed 
under subsection (b), imposition or execution of such sentence shall 
not be suspended and probation shall not be granted. An individual 
convicted under this section shall not be eligible for parole until the 
individual has served the mandatory minimum term of imprison-
ment as provided by this section. 

(e) For the purposes of this section— 
(1) The term ‘‘playground’’ means any outdoor facility (in-

cluding any parking lot appurtenant thereto) intended for 
recreation, open to the public, and with any portion thereof 
containing three or more separate apparatus intended for the 
recreation of children including, but not limited to, sliding 
boards, swingsets, and teeterboards. 

(2) The term ‘‘youth center’’ means any recreational facility 
and/or gymnasium (including any parking lot appurtenant 
thereto), intended primarily for use by persons under 18 years 
of age, which regularly provides athletic, civic, or cultural ac-
tivities. 

(3) The term ‘‘video arcade facility’’ means any facility, le-
gally accessible to persons under 18 years of age, intended pri-
marily for the use of pinball and video machines for amuse-
ment containing a minimum of ten pinball and/or video ma-
chines. 

(4) The term ‘‘swimming pool’’ includes any parking lot ap-
purtenant thereto. 

* * * * * * * 

DRUG PARAPHERNALIA 

SEC. 422. (a) It is unlawful for any person— 
(1) to sell or offer for sale drug paraphernalia; 
(2) to use the mails or any other facility of interstate com-

merce to transport drug paraphernalia; or 
(3) to import or export drug paraphernalia. 

(b) Anyone convicted of an offense under subsection (a) of this 
section shall be imprisoned for not more than three years and fined 
under title 18, United States Code. 

(c) Any drug paraphernalia involved in any violation of sub-
section (a) of this section shall be subject to seizure and forfeiture 
upon the conviction of a person for such violation. Any such para-
phernalia shall be delivered to the Administrator of General Serv-
ices, General Services Administration, who may order such para-
phernalia destroyed or may authorize its use for law enforcement 
or educational purposes by Federal, State, or local authorities. 

(d) The term ‘‘drug paraphernalia’’ means any equipment, prod-
uct, or material of any kind which is primarily intended or de-
signed for use in manufacturing, compounding, converting, con-
cealing, producing, processing, preparing, injecting, ingesting, in-
haling, or otherwise introducing into the human body a controlled 
substance, possession of which is unlawful under the Controlled 
Substances Act (title II of Public Law 91–513). It includes items 
primarily intended or designed for use in ingesting, inhaling, or 
otherwise introducing ømarijuana,¿ cocaine, hashish, hashish oil, 
PCP, methamphetamine, or amphetamines into the human body, 
such as— 
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(1) metal, wooden, acrylic, glass, stone, plastic, or ceramic 
pipes with or without screens, permanent screens, hashish 
heads, or punctured metal bowls; 

(2) water pipes; 
(3) carburetion tubes and devices; 
(4) smoking and carburetion masks; 
(5) roach clips: meaning objects used to hold burning 

materialø, such as a marihuana cigarette,¿ that has become 
too small or too short to be held in the hand; 

(6) miniature spoons with level capacities of one-tenth cubic 
centimeter or less; 

(7) chamber pipes; 
(8) carburetor pipes; 
(9) electric pipes; 
(10) air-driven pipes; 
(11) chillums; 
(12) bongs; 
(13) ice pipes or chillers; 
(14) wired cigarette papers; or 
(15) cocaine freebase kits. 

(e) In determining whether an item constitutes drug para-
phernalia, in addition to all other logically relevant factors, the fol-
lowing may be considered: 

(1) instructions, oral or written, provided with the item con-
cerning its use; 

(2) descriptive materials accompanying the item which ex-
plain or depict its use; 

(3) national and local advertising concerning its use; 
(4) the manner in which the item is displayed for sale; 
(5) whether the owner, or anyone in control of the item, is 

a legitimate supplier of like or related items to the community, 
such as a licensed distributor or dealer of tobacco products; 

(6) direct or circumstantial evidence of the radio of sales of 
the item(s) to the total sales of the business enterprise; 

(7) the existence and scope of legitimate uses of the item in 
the community; and 

(8) expert testimony concerning its use. 
(f) This section shall not apply to— 

(1) any person authorized by local, State, or Federal law to 
manufacture, possess, or distribute such items; or 

(2) any item that, in the normal lawful course of business, 
is imported, exported, transported, or sold through the mail or 
by any other means, and traditionally intended for use with to-
bacco products, including any pipe, paper, or accessory. 

* * * * * * * 

PART E—ADMINISTRATIVE AND ENFORCEMENT PROVISIONS 

* * * * * * * 

PAYMENTS AND ADVANCES 

SEC. 516. (a) The Attorney General is authorized to pay any per-
son, from funds appropriated for the Drug Enforcement Adminis-
tration, for information concerning a violation of this title, such 
sum or sums of money as he may deem appropriate, without ref-
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erence to any moieties or rewards to which such person may other-
wise be entitled by law. 

(b) Moneys expended from appropriations of the Drug Enforce-
ment Administration for purchase of controlled substances and sub-
sequently recovered shall be reimbursed to the current appropria-
tion for the Bureau. 

(c) The Attorney General is authorized to direct the advance of 
funds by the Treasury Department in connection with the enforce-
ment of this title. Section 16 of Public Law 96–132 (93 Stat. 1049) 
amended this title in several other places by striking references to 
the Bureau of Narcotics and Dangerous Drugs and inserting ref-
erences to the Drug Enforcement Administration. 

(d)(1) There is established in the Treasury a trust fund to be 
known as the ‘‘Drug Pollution Fund’’ (hereinafter referred to in this 
subsection as the ‘‘Fund’’), consisting of amounts appropriated or 
credited to such Fund under øsection 401(b)(6)¿ section 401(b)(5). 

(2) There are hereby appropriated to the Fund amounts equiva-
lent to the fines imposed under øsection 401(b)(6)¿ section 
401(b)(5). 

(3) Amounts in the Fund shall be available, as provided in appro-
priations Acts, for the purpose of making payments in accordance 
with paragraph (4) for the clean up of certain pollution resulting 
from the actions referred to in øsection 401(b)(6)¿ section 401(b)(5). 

(4)(A) The Secretary of the Treasury, after consultation with the 
Attorney General, shall make payments under paragraph (3), in 
such amounts as the Secretary determines appropriate, to the 
heads of executive agencies or departments that meet the require-
ments of subparagraph (B). 

(B) In order to receive a payment under paragraph (3), the head 
of an executive agency or department shall submit an application 
in such form and containing such information as the Secretary of 
the Treasury shall by regulation require. Such application shall 
contain a description of the fine imposed under øsection 401(b)(6)¿ 
section 401(b)(5), the circumstances surrounding the imposition of 
such fine, and the type and severity of pollution that resulted from 
the actions to which such fine applies. 

(5) For purposes of subchapter B of chapter 98 of the Internal 
Revenue Code of 1986, the Fund established under this paragraph 
shall be treated in the same manner as a trust fund established 
under subchapter A of such chapter. 

* * * * * * * 

NATIONAL FOREST SYSTEM DRUG CONTROL ACT OF 
1986 

* * * * * * * 

TITLE XV—NATIONAL FOREST SYSTEM DRUG CONTROL 

* * * * * * * 
SEC. 15002. PURPOSE. 

(a) The purpose of this title is to authorize the Secretary of Agri-
culture (hereinafter in this title referred to as the ‘‘Secretary’’) to 
take actions necessary, in connection with the administration and 
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use of the National Forest System, to prevent the manufacture, dis-
tribution, or dispensing of ømarijuana and other¿ controlled sub-
stances. 

(b) Nothing in this title shall diminish in any way the law en-
forcement authority of the Forest Service. 

(c) As used in this title, the terms ‘‘manufacture’’, ‘‘dispense’’, and 
‘‘distribute’’ shall have the same meaning given such terms in sec-
tion 102 of the Controlled Substances Act (21 U.S.C. 802). 
SEC. 15003. POWERS. 

For the purposes of this title, if specifically designated by the 
Secretary and specially trained, not to exceed 1,000 special agents 
and law enforcement officers of the Forest Service when in the per-
formance of their duties shall have authority to— 

(1) carry firearms; 
(2) conduct, within the exterior boundaries of the National 

Forest System, investigations of violations of and enforce sec-
tion 401 of Controlled Substances Act (21 U.S.C. 841) and 
other criminal violations relating to ømarijuana and other¿ 
controlled substances that are manufactured, distributed, or 
dispensed on National Forest System lands and to conduct 
such investigations and enforcement of such laws outside the 
exterior boundaries of the National Forest System for offenses 
committed within the National Forest System or which affect 
the administration of the National Forest System (including 
the pursuit of persons suspected of such offenses who flee the 
National Forest System to avoid arrest); 

(3) make arrests with a warrant or process for misdemeanor 
violations, or without a warrant or process for violations of 
such misdemeanors that any such officer or employee has prob-
able cause to believe are being committed in his presence or 
view, or for a felony with a warrant or without a warrant if 
he has probable cause to believe that the person to be arrested 
has committed or is committing such felony, for offenses com-
mitted within the National Forest System or which affect the 
administration of the National Forest System;; 

(4) serve warrants and other process issued by a court or of-
ficer of competent jurisdiction; 

(5) search with or without warrant or process any person, 
place, or conveyance according to Federal law or rule of law; 
and 

(6) seize with or without warrant or process any evidentiary 
item according to Federal law or rule of law. 

SEC. 15004. COOPERATION. 
For the purposes of this title, in exercising the authority provided 

by section 15003— 
(1) the Forest Service shall cooperate with any other Federal 

law enforcement agency having primary investigative jurisdic-
tion over the offense committed; 

(2) the Secretary may authorize the Forest Service to cooper-
ate with the law enforcement officials of any Federal agency, 
State, or political subdivision in the investigation of violations 
of and enforcement of section 401 of the Controlled Substances 
Act (21 U.S.C. 8411), other laws and regulations relating to 
ømarijuana and other¿ controlled substances, and State drug 
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control laws or ordinances for offenses committed within the 
National Forest System or which affect the administration of 
the National Forest System. 

(3) the Forest Service shall cooperate with the Attorney Gen-
eral in carrying out the seizure and forfeiture provisions of sec-
tion 511 of the Controlled Substances Act (21 U.S.C. 881) for 
violations of the Controlled Substances Act relating to offenses 
committed within the National Forest System, or which affect 
the administration of the National Forest System; 

(4) the Secretary is authorized to designate law enforcement 
officers of any other Federal agency, when the Secretary deter-
mines such designation to be economical and in the public in-
terest, and with the concurrence of that agency, to exercise the 
powers and authorities of the Forest Service while assisting 
the Forest Service in the National Forest System, or for activi-
ties administered by the Forest Service; and 

(5) the Forest Service is authorized to accept law enforce-
ment designation from any other Federal agency or agency of 
a State or political subdivision thereof for the purpose of co-
operating in a multi-agency law enforcement task force inves-
tigation of violations of the Controlled Substances Act and 
other offenses committed in the course of or in connection with 
such violations. 

* * * * * * * 

TITLE 18, UNITED STATES CODE 

* * * * * * * 

PART I—CRIMES 

* * * * * * * 

CHAPTER 119—WIRE AND ELECTRONIC COMMUNICA-
TIONS INTERCEPTION AND INTERCEPTION OF ORAL 
COMMUNICATIONS 

* * * * * * * 

§ 2516. Authorization for interception of wire, oral, or elec-
tronic communications 

(1) The Attorney General, Deputy Attorney General, Asso-
ciate Attorney General, or any Assistant Attorney General, any 
acting Assistant Attorney General, or any Deputy Assistant At-
torney General or acting Deputy Assistant Attorney General in 
the Criminal Division or National Security Division specially 
designated by the Attorney General, may authorize an applica-
tion to a Federal judge of competent jurisdiction for, and such 
judge may grant in conformity with section 2518 of this chap-
ter an order authorizing or approving the interception of wire 
or oral communications by the Federal Bureau of Investigation, 
or a Federal agency having responsibility for the investigation 
of the offense as to which the application is made, when such 
interception may provide or has provided evidence of— 
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(a) any offense punishable by death or by imprisonment 
for more than one year under sections 2122 and 2274 
through 2277 of title 42 of the United States Code (relat-
ing to the enforcement of the Atomic Energy Act of 1954), 
section 2284 of title 42 of the United States Code (relating 
to sabotage of nuclear facilities or fuel), or under the fol-
lowing chapters of this title: chapter 10 (relating to biologi-
cal weapons), chapter 37 (relating to espionage), chapter 
55 (relating to kidnapping), chapter 90 (relating to protec-
tion of trade secrets), chapter 105 (relating to sabotage), 
chapter 115 (relating to treason), chapter 102 (relating to 
riots), chapter 65 (relating to malicious mischief), chapter 
111 (relating to destruction of vessels), or chapter 81 (re-
lating to piracy); 

(b) a violation of section 186 or section 501(c) of title 29, 
United States Code (dealing with restrictions on payments 
and loans to labor organizations), or any offense which in-
volves murder, kidnapping, robbery, or extortion, and 
which is punishable under this title; 

(c) any offense which is punishable under the following 
sections of this title: section 37 (relating to violence at 
international airports), section 43 (relating to animal en-
terprise terrorism), section 81 (arson within special mari-
time and territorial jurisdiction), section 201 (bribery of 
public officials and witnesses), section 215 (relating to 
bribery of bank officials), section 224 (bribery in sporting 
contests), subsection (d), (e), (f), (g), (h), or (i) of section 844 
(unlawful use of explosives), section 1032 (relating to con-
cealment of assets), section 1084 (transmission of wagering 
information), section 751 (relating to escape), section 832 
(relating to nuclear and weapons of mass destruction 
threats), section 842 (relating to explosive materials), sec-
tion 930 (relating to possession of weapons in Federal fa-
cilities), section 1014 (relating to loans and credit applica-
tions generally; renewals and discounts), section 1114 (re-
lating to officers and employees of the United States), sec-
tion 1116 (relating to protection of foreign officials), sec-
tions 1503, 1512, and 1513 (influencing or injuring an offi-
cer, juror, or witness generally), section 1510 (obstruction 
of criminal investigations), section 1511 (obstruction of 
State or local law enforcement), section 1581 (peonage), 
section 1582 (vessels for slave trade), section 1583 (entice-
ment into slavery), section 1584 (involuntary servitude), 
section 1585 (seizure, detention, transportation or sale of 
slaves), section 1586 (service on vessels in slave trade), 
section 1587 (possession of slaves aboard vessel), section 
1588 (transportation of slaves from United States), section 
1589 (forced labor), section 1590 (trafficking with respect 
to peonage, slavery, involuntary servitude, or forced labor), 
section 1591 (sex trafficking of children by force, fraud, or 
coercion), section 1592 (unlawful conduct with respect to 
documents in furtherance of trafficking, peonage, slavery, 
involuntary servitude, or forced labor), section 1751 (Presi-
dential and Presidential staff assassination, kidnapping, 
and assault), section 1951 (interference with commerce by 
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threats or violence), section 1952 (interstate and foreign 
travel or transportation in aid of racketeering enterprises), 
section 1958 (relating to use of interstate commerce facili-
ties in the commission of murder for hire), section 1959 
(relating to violent crimes in aid of racketeering activity), 
section 1954 (offer, acceptance, or solicitation to influence 
operations of employee benefit plan), section 1955 (prohibi-
tion of business enterprises of gambling), section 1956 
(laundering of monetary instruments), section 1957 (relat-
ing to engaging in monetary transactions in property de-
rived from specified unlawful activity), section 659 (theft 
from interstate shipment), section 664 (embezzlement from 
pension and welfare funds), section 1343 (fraud by wire, 
radio, or television), section 1344 (relating to bank fraud), 
section 1992 (relating to terrorist attacks against mass 
transportation), sections 2251 and 2252 (sexual exploi-
tation of children), section 2251A (selling or buying of chil-
dren), section 2252A (relating to material constituting or 
containing child pornography), section 1466A (relating to 
child obscenity), section 2260 (production of sexually ex-
plicit depictions of a minor for importation into the United 
States), sections 2421, 2422, 2423, and 2425 (relating to 
transportation for illegal sexual activity and related 
crimes), sections 2312, 2313, 2314, and 2315 (interstate 
transportation of stolen property), section 2321 (relating to 
trafficking in certain motor vehicles or motor vehicle 
parts), section 2340A (relating to torture), section 1203 (re-
lating to hostage taking), section 1029 (relating to fraud 
and related activity in connection with access devices), sec-
tion 3146 (relating to penalty for failure to appear), section 
3521(b)(3) (relating to witness relocation and assistance), 
section 32 (relating to destruction of aircraft or aircraft fa-
cilities), section 38 (relating to aircraft parts fraud), section 
1963 (violations with respect to racketeer influenced and 
corrupt organizations), section 115 (relating to threatening 
or retaliating against a Federal official), section 1341 (re-
lating to mail fraud), a felony violation of section 1030 (re-
lating to computer fraud and abuse), section 351 (viola-
tions with respect to congressional, Cabinet, or Supreme 
Court assassinations, kidnapping, and assault), section 831 
(relating to prohibited transactions involving nuclear ma-
terials), section 33 (relating to destruction of motor vehi-
cles or motor vehicle facilities), section 175 (relating to bio-
logical weapons), section 175c (relating to variola virus), 
section 956 (conspiracy to harm persons or property over-
seas), a felony violation of section 1028 (relating to produc-
tion of false identification documentation), section 1425 
(relating to the procurement of citizenship or nationaliza-
tion unlawfully), section 1426 (relating to the reproduction 
of naturalization or citizenship papers), section 1427 (relat-
ing to the sale of naturalization or citizenship papers), sec-
tion 1541 (relating to passport issuance without authority), 
section 1542 (relating to false statements in passport ap-
plications), section 1543 (relating to forgery or false use of 
passports), section 1544 (relating to misuse of passports), 
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section 1546 (relating to fraud and misuse of visas, per-
mits, and other documents), or section 555 (relating to con-
struction or use of international border tunnels); 

(d) any offense involving counterfeiting punishable under 
section 471, 472, or 473 of this title; 

(e) any offense involving fraud connected with a case 
under title 11 or the manufacture, importation, receiving, 
concealment, buying, selling, or otherwise dealing in nar-
cotic drugs, ømarihuana,¿ or other dangerous drugs, pun-
ishable under any law of the United States; 

(f) any offense including extortionate credit transactions 
under sections 892, 893, or 894 of this title; 

(g) a violation of section 5322 of title 31, United States 
Code (dealing with the reporting of currency transactions), 
or section 5324 of title 31, United States Code (relating to 
structuring transactions to evade reporting requirement 
prohibited); 

(h) any felony violation of sections 2511 and 2512 (relat-
ing to interception and disclosure of certain communica-
tions and to certain intercepting devices) of this title; 

(i) any felony violation of chapter 71 (relating to obscen-
ity) of this title; 

(j) any violation of section 60123(b) (relating to destruc-
tion of a natural gas pipeline), section 46502 (relating to 
aircraft piracy), the second sentence of section 46504 (re-
lating to assault on a flight crew with dangerous weapon), 
or section 46505(b)(3) or (c) (relating to explosive or incen-
diary devices, or endangerment of human life, by means of 
weapons on aircraft) of title 49; 

(k) any criminal violation of section 2778 of title 22 (re-
lating to the Arms Export Control Act); 

(l) the location of any fugitive from justice from an of-
fense described in this section; 

(m) a violation of section 274, 277, or 278 of the Immi-
gration and Nationality Act (8 U.S.C. 1324, 1327, or 1328) 
(relating to the smuggling of aliens); 

(n) any felony violation of sections 922 and 924 of title 
18, United States Code (relating to firearms); 

(o) any violation of section 5861 of the Internal Revenue 
Code of 1986 (relating to firearms); 

(p) a felony violation of section 1028 (relating to produc-
tion of false identification documents), section 1542 (relat-
ing to false statements in passport applications), section 
1546 (relating to fraud and misuse of visas, permits, and 
other documents), section 1028A (relating to aggravated 
identity theft) of this title or a violation of section 274, 
277, or 278 of the Immigration and Nationality Act (relat-
ing to the smuggling of aliens); or 

(q) any criminal violation of section 229 (relating to 
chemical weapons) or section 2332, 2332a, 2332b, 2332d, 
2332f, 2332g, 2332h 2339, 2339A, 2339B, 2339C, or 2339D 
of this title (relating to terrorism); 

(r) any criminal violation of section 1 (relating to illegal 
restraints of trade or commerce), 2 (relating to illegal mo-
nopolizing of trade or commerce), or 3 (relating to illegal 
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restraints of trade or commerce in territories or the Dis-
trict of Columbia) of the Sherman Act (15 U.S.C. 1, 2, 3); 

(s) any violation of section 670 (relating to theft of med-
ical products); 

(t) any violation of the Export Control Reform Act of 
2018; or 

(u) any conspiracy to commit any offense described in 
any subparagraph of this paragraph. 

(2) The principal prosecuting attorney of any State, or the prin-
cipal prosecuting attorney of any political subdivision thereof, if 
such attorney is authorized by a statute of that State to make ap-
plication to a State court judge of competent jurisdiction for an 
order authorizing or approving the interception of wire, oral, or 
electronic communications, may apply to such judge for, and such 
judge may grant in conformity with section 2518 of this chapter 
and with the applicable State statute an order authorizing, or ap-
proving the interception of wire, oral, or electronic communications 
by investigative or law enforcement officers having responsibility 
for the investigation of the offense as to which the application is 
made, when such interception may provide or has provided evi-
dence of the commission of the offense of murder, kidnapping, 
human trafficking, child sexual exploitation, child pornography pro-
duction, prostitution, gambling, robbery, bribery, extortion, or deal-
ing in narcotic drugs, ømarihuana¿ or other dangerous drugs, or 
other crime dangerous to life, limb, or property, and punishable by 
imprisonment for more than one year, designated in any applicable 
State statute authorizing such interception, or any conspiracy to 
commit any of the foregoing offenses. 

(3) Any attorney for the Government (as such term is defined for 
the purposes of the Federal Rules of Criminal Procedure) may au-
thorize an application to a Federal judge of competent jurisdiction 
for, and such judge may grant, in conformity with section 2518 of 
this title, an order authorizing or approving the interception of 
electronic communications by an investigative or law enforcement 
officer having responsibility for the investigation of the offense as 
to which the application is made, when such interception may pro-
vide or has provided evidence of any Federal felony. 

* * * * * * * 

TITLE 49, UNITED STATES CODE 

* * * * * * * 

SUBTITLE V—RAIL PROGRAMS 

* * * * * * * 

PART A—SAFETY 

* * * * * * * 

CHAPTER 201—GENERAL 

* * * * * * * 
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SUBCHAPTER II—PARTICULAR ASPECTS OF SAFETY 

* * * * * * * 

§ 20140. Alcohol and controlled substances testing 
(a) DEFINITION.—In this section, ‘‘controlled substance’’ ømeans 

any substance¿ means— 
(A) any substance under section 102 of the Comprehen-

sive Drug Abuse Prevention and Control Act of 1970 (21 
U.S.C. 802) specified by the Secretary of Transportationø.¿ 
; and 

(B) any substance not covered under subparagraph (A) 
that was a substance under such section as of December 1, 
2018, and specified by the Secretary of Transportation. 

(b) GENERAL.—(1) In the interest of safety, the Secretary of 
Transportation shall prescribe regulations and issue orders, not 
later than October 28, 1992, related to alcohol and controlled sub-
stances use in railroad operations. The regulations shall establish 
a program requiring— 

(A) a railroad carrier to conduct preemployment, reasonable 
suspicion, random, and post-accident testing of all railroad em-
ployees responsible for safety-sensitive functions (as decided by 
the Secretary) for the use of a controlled substance in violation 
of law or a United States Government regulation, and to con-
duct reasonable suspicion, random, and post-accident testing of 
such employees for the use of alcohol in violation of law or a 
United States Government regulation; the regulations shall 
permit such railroad carriers to conduct preemployment testing 
of such employees for the use of alcohol; and 

(B) when the Secretary considers it appropriate, disqualifica-
tion for an established period of time or dismissal of any em-
ployee found— 

(i) to have used or been impaired by alcohol when on 
duty; or 

(ii) to have used a controlled substance, whether or not 
on duty, except as allowed for medical purposes by law or 
a regulation or order under this chapter. 

(2) When the Secretary of Transportation considers it appro-
priate in the interest of safety, the Secretary may prescribe regula-
tions and issue orders requiring railroad carriers to conduct peri-
odic recurring testing of railroad employees responsible for safety- 
sensitive functions (as decided by the Secretary) for the use of alco-
hol or a controlled substance in violation of law or a Government 
regulation. 

(c) TESTING AND LABORATORY REQUIREMENTS.—In carrying out 
this section, the Secretary of Transportation shall develop require-
ments that shall— 

(1) promote, to the maximum extent practicable, individual 
privacy in the collection of specimens; 

(2) for laboratories and testing procedures for controlled sub-
stances, incorporate the Department of Health and Human 
Services scientific and technical guidelines dated April 11, 
1988, and any amendments to those guidelines, including man-
datory guidelines establishing— 

(A) comprehensive standards for every aspect of labora-
tory controlled substances testing and laboratory proce-
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dures to be applied in carrying out this section, including 
standards requiring the use of the best available tech-
nology to ensure the complete reliability and accuracy of 
controlled substances tests and strict procedures governing 
the chain of custody of specimens collected for controlled 
substances testing; 

(B) the minimum list of controlled substances for which 
individuals may be tested; and 

(C) appropriate standards and procedures for periodic re-
view of laboratories and criteria for certification and rev-
ocation of certification of laboratories to perform controlled 
substances testing in carrying out this section; 

(3) require that a laboratory involved in controlled sub-
stances testing under this section have the capability and facil-
ity, at the laboratory, of performing screening and confirmation 
tests; 

(4) provide that all tests indicating the use of alcohol or a 
controlled substance in violation of law or a Government regu-
lation be confirmed by a scientifically recognized method of 
testing capable of providing quantitative information about al-
cohol or a controlled substance; 

(5) provide that each specimen be subdivided, secured, and 
labeled in the presence of the tested individual and that a part 
of the specimen be retained in a secure manner to prevent the 
possibility of tampering, so that if the individual’s confirmation 
test results are positive the individual has an opportunity to 
have the retained part tested by a 2d confirmation test done 
independently at another certified laboratory if the individual 
requests the 2d confirmation test not later than 3 days after 
being advised of the results of the first confirmation test; 

(6) ensure appropriate safeguards for testing to detect and 
quantify alcohol in breath and body fluid samples, including 
urine and blood, through the development of regulations that 
may be necessary and in consultation with the Secretary of 
Health and Human Services; 

(7) provide for the confidentiality of test results and medical 
information (other than information about alcohol or a con-
trolled substance) of employees, except that this clause does 
not prevent the use of test results for the orderly imposition of 
appropriate sanctions under this section; and 

(8) ensure that employees are selected for tests by non-
discriminatory and impartial methods, so that no employee is 
harassed by being treated differently from other employees in 
similar circumstances. 

(d) REHABILITATION.—The Secretary of Transportation shall pre-
scribe regulations or issue orders establishing requirements for re-
habilitation programs that at least provide for the identification 
and opportunity for treatment of railroad employees responsible for 
safety-sensitive functions (as decided by the Secretary) in need of 
assistance in resolving problems with the use of alcohol or a con-
trolled substance in violation of law or a Government regulation. 
The Secretary shall decide on the circumstances under which em-
ployees shall be required to participate in a program. Each railroad 
carrier is encouraged to make such a program available to all of 
its employees in addition to employees responsible for safety-sen-
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sitive functions. This subsection does not prevent a railroad carrier 
from establishing a program under this subsection in cooperation 
with another railroad carrier. 

(e) INTERNATIONAL OBLIGATIONS AND FOREIGN LAWS AND REGU-
LATIONS.—In carrying out this section, the Secretary of Transpor-
tation— 

(1) shall establish only requirements that are consistent with 
international obligations of the United States; and 

(2) shall consider applicable laws and regulations of foreign 
countries. 

(f) OTHER REGULATIONS ALLOWED.—This section does not pre-
vent the Secretary of Transportation from continuing in effect, 
amending, or further supplementing a regulation prescribed or 
order issued before October 28, 1991, governing the use of alcohol 
or a controlled substance in railroad operations. 

* * * * * * * 

SUBTITLE VI—MOTOR VEHICLE AND DRIVER 
PROGRAMS 

* * * * * * * 

PART B—COMMERCIAL 

* * * * * * * 

CHAPTER 313—COMMERCIAL MOTOR VEHICLE 
OPERATORS 

* * * * * * * 

§ 31301. Definitions 
In this chapter— 

(1) ‘‘alcohol’’ has the same meaning given the term ‘‘alcoholic 
beverage’’ in section 158(c) of title 23. 

(2) ‘‘commerce’’ means trade, traffic, and transportation— 
(A) in the jurisdiction of the United States between a 

place in a State and a place outside that State (including 
a place outside the United States); or 

(B) in the United States that affects trade, traffic, and 
transportation described in subclause (A) of this clause. 

(3) ‘‘commercial driver’s license’’ means a license issued by a 
State to an individual authorizing the individual to operate a 
class of commercial motor vehicles. 

(4) ‘‘commercial motor vehicle’’ means a motor vehicle used 
in commerce to transport passengers or property that— 

(A) has a gross vehicle weight rating or gross vehicle 
weight of at least 26,001 pounds, whichever is greater, or 
a lesser gross vehicle weight rating or gross vehicle weight 
the Secretary of Transportation prescribes by regulation, 
but not less than a gross vehicle weight rating of 10,001 
pounds; 

(B) is designed to transport at least 16 passengers in-
cluding the driver; or 
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(C) is used to transport material found by the Secretary 
to be hazardous under section 5103 of this title, except 
that a vehicle shall not be included as a commercial motor 
vehicle under this subclause if— 

(i) the vehicle does not satisfy the weight require-
ments of subclause (A) of this clause; 

(ii) the vehicle is transporting material listed as haz-
ardous under section 306(a) of the Comprehensive En-
vironmental Response, Compensation, and Liability 
Act of 1980 (42 U.S.C. 9656(a)) and is not otherwise 
regulated by the Secretary or is transporting a con-
sumer commodity or limited quantity of hazardous 
material as defined in section 171.8 of title 49, Code 
of Federal Regulations; and 

(iii) the Secretary does not deny the application of 
this exception to the vehicle (individually or as part of 
a class of motor vehicles) in the interest of safety. 

(5) except in øsection 31306,¿ sections 31306, 31306a, and 
subsections (b) and (c) of section 31310, ‘‘controlled substance’’ 
has the same meaning given that term in section 102 of the 
Comprehensive Drug Abuse Prevention and Control Act of 
1970 (21 U.S.C. 802). 

(6) ‘‘driver’s license’’ means a license issued by a State to an 
individual authorizing the individual to operate a motor vehi-
cle on highways. 

(7) ‘‘employee’’ means an operator of a commercial motor ve-
hicle (including an independent contractor when operating a 
commercial motor vehicle) who is employed by an employer. 

(8) ‘‘employer’’ means a person (including the United States 
Government, a State, or a political subdivision of a State) that 
owns or leases a commercial motor vehicle or assigns employ-
ees to operate a commercial motor vehicle. 

(9) ‘‘felony’’ means an offense under a law of the United 
States or a State that is punishable by death or imprisonment 
for more than one year. 

(10) ‘‘foreign commercial driver’’ means an individual li-
censed to operate a commercial motor vehicle by an authority 
outside the United States, or a citizen of a foreign country who 
operates a commercial motor vehicle in the United States. 

(11) ‘‘hazardous material’’ has the same meaning given that 
term in section 5102 of this title. 

(12) ‘‘motor vehicle’’ means a vehicle, machine, tractor, trail-
er, or semitrailer propelled or drawn by mechanical power and 
used on public streets, roads, or highways, but does not include 
a vehicle, machine, tractor, trailer, or semitrailer operated only 
on a rail line or custom harvesting farm machinery. 

(13) ‘‘serious traffic violation’’ means— 
(A) excessive speeding, as defined by the Secretary by 

regulation; 
(B) reckless driving, as defined under State or local law; 
(C) a violation of a State or local law on motor vehicle 

traffic control (except a parking violation) and involving a 
fatality, other than a violation to which section 
31310(b)(1)(E) or 31310(c)(1)(E) applies; 
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(D) driving a commercial motor vehicle when the indi-
vidual has not obtained a commercial driver’s license; 

(E) driving a commercial motor vehicle when the indi-
vidual does not have in his or her possession a commercial 
driver’s license unless the individual provides, by the date 
that the individual must appear in court or pay any fine 
with respect to the citation, to the enforcement authority 
that issued the citation proof that the individual held a 
valid commercial driver’s license on the date of the cita-
tion; 

(F) driving a commercial motor vehicle when the indi-
vidual has not met the minimum testing standards— 

(i) under section 31305(a)(3) for the specific class of 
vehicle the individual is operating; or 

(ii) under section 31305(a)(5) for the type of cargo 
the vehicle is carrying; and 

(G) any other similar violation of a State or local law on 
motor vehicle traffic control (except a parking violation) 
that the Secretary designates by regulation as serious. 

(14) ‘‘State’’ means a State of the United States and the Dis-
trict of Columbia. 

(15) ‘‘United States’’ means the States of the United States 
and the District of Columbia. 

* * * * * * * 

§ 31306. Alcohol and controlled substances testing 
(a) DEFINITION.—In this section and section 31306a, ‘‘controlled 

substance’’ ømeans any substance¿ means— 
(A) any substance under section 102 of the Comprehen-

sive Drug Abuse Prevention and Control Act of 1970 (21 
U.S.C. 802) specified by the Secretary of Transportationø.¿ 
; and 

(B) any substance not covered under subparagraph (A) 
that was a substance under such section as of December 1, 
2018, and specified by the Secretary of Transportation. 

(b) TESTING PROGRAM FOR OPERATORS OF COMMERCIAL MOTOR 
VEHICLES.—(1)(A) In the interest of commercial motor vehicle safe-
ty, the Secretary of Transportation shall prescribe regulations that 
establish a program requiring motor carriers to conduct preemploy-
ment, reasonable suspicion, random, and post-accident testing of 
operators of commercial motor vehicles for the use of a controlled 
substance in violation of law or a United States Government regu-
lation and to conduct reasonable suspicion, random, and post-acci-
dent testing of such operators for the use of alcohol in violation of 
law or a United States Government regulation. 

(B) The regulations prescribed under subparagraph (A) shall per-
mit motor carriers— 

(i) to conduct preemployment testing of commercial motor ve-
hicle operators for the use of alcohol; and 

(ii) to use hair testing as an acceptable alternative to urine 
testing— 

(I) in conducting preemployment testing for the use of a 
controlled substance; and 
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(II) in conducting random testing for the use of a con-
trolled substance if the operator was subject to hair testing 
for preemployment testing. 

(C) When the Secretary of Transportation considers it appro-
priate in the interest of safety, the Secretary may prescribe regula-
tions for conducting periodic recurring testing of operators of com-
mercial motor vehicles for the use of alcohol or a controlled sub-
stance in violation of law or a Government regulation. 

(2) In prescribing regulations under this subsection, the Sec-
retary of Transportation— 

(A) shall require that post-accident testing of an operator of 
a commercial motor vehicle be conducted when loss of human 
life occurs in an accident involving a commercial motor vehicle; 

(B) may require that post-accident testing of such an oper-
ator be conducted when bodily injury or significant property 
damage occurs in any other serious accident involving a com-
mercial motor vehicle; and 

(C) shall provide an exemption from hair testing for commer-
cial motor vehicle operators with established religious beliefs 
that prohibit the cutting or removal of hair. 

(c) TESTING AND LABORATORY REQUIREMENTS.—In carrying out 
subsection (b) of this section, the Secretary of Transportation shall 
develop requirements that shall— 

(1) promote, to the maximum extent practicable, individual 
privacy in the collection of specimens; 

(2) for laboratories and testing procedures for controlled sub-
stances, incorporate the Department of Health and Human 
Services scientific and technical guidelines dated April 11, 
1988, and any amendments to those guidelines, for urine test-
ing, and technical guidelines for hair testing, including manda-
tory guidelines establishing— 

(A) comprehensive standards for every aspect of labora-
tory controlled substances testing and laboratory proce-
dures to be applied in carrying out this section, including 
standards requiring the use of the best available tech-
nology to ensure the complete reliability and accuracy of 
controlled substances tests and strict procedures governing 
the chain of custody of specimens collected for controlled 
substances testing; 

(B) the minimum list of controlled substances for which 
individuals may be tested; 

(C) appropriate standards and procedures for periodic re-
view of laboratories and criteria for certification and rev-
ocation of certification of laboratories to perform controlled 
substances testing in carrying out this section; and 

(D) laboratory protocols and cut-off levels for hair testing 
to detect the use of a controlled substance; 

(3) require that a laboratory involved in testing under this 
section have the capability and facility, at the laboratory, of 
performing screening and confirmation tests; 

(4) provide that any test indicating the use of alcohol or a 
controlled substance in violation of law or a Government regu-
lation be confirmed by a scientifically recognized method of 
testing capable of providing quantitative information about al-
cohol or a controlled substance; 
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(5) provide that each specimen be subdivided, secured, and 
labeled in the presence of the tested individual and that a part 
of the specimen be retained in a secure manner to prevent the 
possibility of tampering, so that if the individual’s confirmation 
test results are positive the individual has an opportunity to 
have the retained part tested by a 2d confirmation test done 
independently at another certified laboratory if the individual 
requests the 2d confirmation test not later than 3 days after 
being advised of the results of the first confirmation test; 

(6) ensure appropriate safeguards for testing to detect and 
quantify alcohol in breath and body fluid samples, including 
urine and blood, through the development of regulations that 
may be necessary and in consultation with the Secretary of 
Health and Human Services; 

(7) provide for the confidentiality of test results and medical 
information (except information about alcohol or a controlled 
substance) of employees, except that this clause does not pre-
vent the use of test results for the orderly imposition of appro-
priate sanctions under this section; and 

(8) ensure that employees are selected for tests by non-
discriminatory and impartial methods, so that no employee is 
harassed by being treated differently from other employees in 
similar circumstances. 

(d) TESTING AS PART OF MEDICAL EXAMINATION.—The Secretary 
of Transportation may provide that testing under subsection (a) of 
this section for operators subject to subpart E of part 391 of title 
49, Code of Federal Regulations, be conducted as part of the med-
ical examination required under that subpart. 

(e) REHABILITATION.—The Secretary of Transportation shall pre-
scribe regulations establishing requirements for rehabilitation pro-
grams that provide for the identification and opportunity for treat-
ment of operators of commercial motor vehicles who are found to 
have used alcohol or a controlled substance in violation of law or 
a Government regulation. The Secretary shall decide on the cir-
cumstances under which those operators shall be required to par-
ticipate in a program. This section does not prevent a motor carrier 
from establishing a program under this section in cooperation with 
another motor carrier. 

(f) SANCTIONS.—The Secretary of Transportation shall decide on 
appropriate sanctions for a commercial motor vehicle operator who 
is found, based on tests conducted and confirmed under this sec-
tion, to have used alcohol or a controlled substance in violation of 
law or a Government regulation but who is not under the influence 
of alcohol or a controlled substance as provided in this chapter. 

(g) EFFECT ON STATE AND LOCAL GOVERNMENT REGULATIONS.— 
A State or local government may not prescribe or continue in effect 
a law, regulation, standard, or order that is inconsistent with regu-
lations prescribed under this section. However, a regulation pre-
scribed under this section may not be construed to preempt a State 
criminal law that imposes sanctions for reckless conduct leading to 
loss of life, injury, or damage to property. 

(h) INTERNATIONAL OBLIGATIONS AND FOREIGN LAWS.—In pre-
scribing regulations under this section, the Secretary of Transpor-
tation— 
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(1) shall establish only requirements that are consistent with 
international obligations of the United States; and 

(2) shall consider applicable laws and regulations of foreign 
countries. 

(i) OTHER REGULATIONS ALLOWED.—This section does not prevent 
the Secretary of Transportation from continuing in effect, amend-
ing, or further supplementing a regulation prescribed before Octo-
ber 28, 1991, governing the use of alcohol or a controlled substance 
by commercial motor vehicle employees. 

(j) APPLICATION OF PENALTIES.—This section does not supersede 
a penalty applicable to an operator of a commercial motor vehicle 
under this chapter or another law. 

* * * * * * * 

§ 31310. Disqualifications 
(a) BLOOD ALCOHOL CONCENTRATION LEVEL.—In this section, the 

blood alcohol concentration level at or above which an individual 
when operating a commercial motor vehicle is deemed to be driving 
under the influence of alcohol is .04 percent. 

(b) FIRST VIOLATION OR COMMITTING FELONY.—(1) Except as pro-
vided in paragraph (2) of this subsection and subsection (c) of this 
section, the Secretary of Transportation shall disqualify from oper-
ating a commercial motor vehicle for at least one year an indi-
vidual— 

(A) committing a first violation of driving a commercial 
motor vehicle under the influence of alcohol or a controlled 
substance; 

(B) committing a first violation of leaving the scene of an ac-
cident involving a commercial motor vehicle operated by the in-
dividual; 

(C) using a commercial motor vehicle in committing a felony 
(except a felony described in subsection (d) of this section); 

(D) committing a first violation of driving a commercial 
motor vehicle when the individual’s commercial driver’s license 
is revoked, suspended, or canceled based on the individual’s op-
eration of a commercial motor vehicle or when the individual 
is disqualified from operating a commercial motor vehicle 
based on the individual’s operation of a commercial motor vehi-
cle; or 

(E) convicted of causing a fatality through negligent or crimi-
nal operation of a commercial motor vehicle. 

(2) If the vehicle involved in a violation referred to in paragraph 
(1) of this subsection is transporting hazardous material required 
to be placarded under section 5103 of this title, the Secretary shall 
disqualify the individual for at least 3 years. 

(3) In this subsection and subsection (c), the term ‘‘controlled sub-
stance’’ has the meaning given such term in section 31306(a). 

(c) SECOND AND MULTIPLE VIOLATIONS.—(1) Subject to paragraph 
(2) of this subsection, the Secretary shall disqualify from operating 
a commercial motor vehicle for life an individual— 

(A) committing more than one violation of driving a commer-
cial motor vehicle under the influence of alcohol or a controlled 
substance; 
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(B) committing more than one violation of leaving the scene 
of an accident involving a commercial motor vehicle operated 
by the individual; 

(C) using a commercial motor vehicle in committing more 
than one felony arising out of different criminal episodes; 

(D) committing more than one violation of driving a commer-
cial motor vehicle when the individual’s commercial driver’s li-
cense is revoked, suspended, or canceled based on the individ-
ual’s operation of a commercial motor vehicle or when the indi-
vidual is disqualified from operating a commercial motor vehi-
cle based on the individual’s operation of a commercial motor 
vehicle; 

(E) convicted of more than one offense of causing a fatality 
through negligent or criminal operation of a commercial motor 
vehicle; or 

(F) committing any combination of single violations or use 
described in subparagraphs (A) through (E). 

(2) The Secretary may prescribe regulations establishing guide-
lines (including conditions) under which a disqualification for life 
under paragraph (1) of this subsection may be reduced to a period 
of not less than 10 years. 

(d) LIFETIME DISQUALIFICATION WITHOUT REINSTATEMENT.— 
(1) CONTROLLED SUBSTANCE VIOLATIONS.—The Secretary 

shall disqualify from operating a commercial motor vehicle for 
life an individual who uses a commercial motor vehicle in com-
mitting a felony involving manufacturing, distributing, or dis-
pensing a controlled substance, or possession with intent to 
manufacture, distribute, or dispense a controlled substance. 

(2) HUMAN TRAFFICKING VIOLATIONS.—The Secretary shall 
disqualify from operating a commercial motor vehicle for life 
an individual who uses a commercial motor vehicle in commit-
ting a felony involving an act or practice described in para-
graph (9) of section 103 of the Trafficking Victims Protection 
Act of 2000 (22 U.S.C. 7102(9)). 

(e) SERIOUS TRAFFIC VIOLATIONS.—(1) The Secretary shall dis-
qualify from operating a commercial motor vehicle for at least 60 
days an individual who, in a 3-year period, commits 2 serious traf-
fic violations involving a commercial motor vehicle operated by the 
individual. 

(2) The Secretary shall disqualify from operating a commercial 
motor vehicle for at least 120 days an individual who, in a 3-year 
period, commits 3 serious traffic violations involving a commercial 
motor vehicle operated by the individual. 

(f) EMERGENCY DISQUALIFICATION.— 
(1) LIMITED DURATION.—The Secretary shall disqualify an in-

dividual from operating a commercial motor vehicle for not to 
exceed 30 days if the Secretary determines that allowing the 
individual to continue to operate a commercial motor vehicle 
would create an imminent hazard (as such term is defined in 
section 521 or section 5102). 

(2) AFTER NOTICE AND HEARING.—The Secretary shall dis-
qualify an individual from operating a commercial motor vehi-
cle for more than 30 days if the Secretary determines, after no-
tice and an opportunity for a hearing, that allowing the indi-
vidual to continue to operate a commercial motor vehicle would 
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create an imminent hazard (as such term is defined in section 
521 or section 5102). 

(g) NONCOMMERCIAL MOTOR VEHICLE CONVICTIONS.— 
(1) ISSUANCE OF REGULATIONS.—The Secretary shall issue 

regulations providing for the disqualification by the Secretary 
from operating a commercial motor vehicle of an individual 
who holds a commercial driver’s license and who has been con-
victed of— 

(A) a serious offense involving a motor vehicle (other 
than a commercial motor vehicle) that has resulted in the 
revocation, cancellation, or suspension of the individual’s 
license; or 

(B) a drug or alcohol related offense involving a motor 
vehicle (other than a commercial motor vehicle). 

(2) REQUIREMENTS FOR REGULATIONS.—Regulations issued 
under paragraph (1) shall establish the minimum periods for 
which the disqualifications shall be in effect, but in no case 
shall the time periods for disqualification for noncommercial 
motor vehicle violations be more stringent than those for of-
fenses or violations involving a commercial motor vehicle. The 
Secretary shall determine such periods based on the serious-
ness of the offenses on which the convictions are based. 

(h) STATE DISQUALIFICATION.—Notwithstanding subsections (b) 
through (g) of this section, the Secretary does not have to disqualify 
an individual from operating a commercial motor vehicle if the 
State that issued the individual a license authorizing the operation 
has disqualified the individual from operating a commercial motor 
vehicle under subsections (b) through (g). Revocation, suspension, 
or cancellation of the license is deemed to be disqualification under 
this subsection. 

(i) OUT-OF-SERVICE ORDERS.—(1)(A) To enforce section 392.5 of 
title 49, Code of Federal Regulations, the Secretary shall prescribe 
regulations establishing and enforcing an out-of-service period of 24 
hours for an individual who violates section 392.5. An individual 
may not violate an out-of-service order issued under those regula-
tions. 

(B) The Secretary shall prescribe regulations establishing and 
enforcing requirements for reporting out-of-service orders issued 
under regulations prescribed under subparagraph (A) of this para-
graph. Regulations prescribed under this subparagraph shall re-
quire at least that an operator of a commercial motor vehicle who 
is issued an out-of-service order to report the issuance to the indi-
vidual’s employer and to the State that issued the operator a driv-
er’s license. 

(2) The Secretary shall prescribe regulations establishing sanc-
tions and penalties related to violations of out-of-service orders by 
individuals operating commercial motor vehicles. The regulations 
shall require at least that— 

(A) an operator of a commercial motor vehicle found to have 
committed a first violation of an out-of-service order shall be 
disqualified from operating such a vehicle for at least 180 days 
and liable for a civil penalty of at least $2,500; 

(B) an operator of a commercial motor vehicle found to have 
committed a 2d violation of an out-of-service order shall be dis-
qualified from operating such a vehicle for at least 2 years and 
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not more than 5 years and liable for a civil penalty of at least 
$5,000; 

(C) an employer that knowingly allows or requires an em-
ployee to operate a commercial motor vehicle in violation of an 
out-of-service order shall be liable for a civil penalty of not 
more than $25,000; and 

(D) an employer that knowingly and willfully allows or re-
quires an employee to operate a commercial motor vehicle in 
violation of an out-of-service order shall, upon conviction, be 
subject for each offense to imprisonment for a term not to ex-
ceed one year or a fine under title 18, or both. 

(j) GRADE-CROSSING VIOLATIONS.— 
(1) SANCTIONS.—The Secretary shall issue regulations estab-

lishing sanctions and penalties relating to violations, by per-
sons operating commercial motor vehicles, of laws and regula-
tions pertaining to railroad-highway grade crossings. 

(2) MINIMUM REQUIREMENTS.—The regulations issued under 
paragraph (1) shall, at a minimum, require that— 

(A) the penalty for a single violation is not less than a 
60-day disqualification of the driver’s commercial driver’s 
license; and 

(B) any employer that knowingly allows, permits, au-
thorizes, or requires an employee to operate a commercial 
motor vehicle in violation of such a law or regulation shall 
be subject to a civil penalty of not more than $10,000. 

(k) FOREIGN COMMERCIAL DRIVERS.—A foreign commercial driver 
shall be subject to disqualification under this section. 

* * * * * * * 

SUBTITLE VII—AVIATION PROGRAMS 

* * * * * * * 

PART A—AIR COMMERCE AND SAFETY 

* * * * * * * 

SUBPART iii—SAFETY 

* * * * * * * 

CHAPTER 451—ALCOHOL AND CONTROLLED 
SUBSTANCES TESTING 

* * * * * * * 

§ 45101. Definition 
In this chapter, ‘‘controlled substance’’ ømeans any substance¿ 

means— 
(A) any substance under section 102 of the Comprehen-

sive Drug Abuse Prevention and Control Act of 1970 (21 
U.S.C. 802) specified by the Administrator of the Federal 
Aviation Administrationø.¿ ; and 
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(B) any substance not covered under subparagraph (A) 
that was a substance under such section as of December 1, 
2018, and specified by the Secretary of Transportation. 

* * * * * * * 

SUBTITLE III—GENERAL AND INTERMODAL 
PROGRAMS 

* * * * * * * 

CHAPTER 53—PUBLIC TRANSPORTATION 
* * * * * * * 

§ 5331. Alcohol and controlled substances testing 
(a) DEFINITIONS.—In this section— 

(1) ‘‘controlled substance’’ ømeans any substance¿ means— 
(A) any substance under section 102 of the Comprehen-

sive Drug Abuse Prevention and Control Act of 1970 (21 
U.S.C. 802) whose use the Secretary decides has a risk to 
transportation safetyø.¿ ; and 

(B) any substance not covered under subparagraph (A) 
that was a substance under such section as of December 1, 
2018, and whose use the Secretary of Transportation de-
cides has a risk to transportation safety. 

(2) ‘‘person’’ includes any entity organized or existing under 
the laws of the United States, a State, territory, or possession 
of the United States, or a foreign country. 

(3) ‘‘public transportation’’ means any form of public trans-
portation, except a form the Secretary decides is covered ade-
quately, for employee alcohol and controlled substances testing 
purposes, under section 20140 or 31306 of this title or section 
2303a, 7101(i), or 7302(e) of title 46. The Secretary may also 
decide that a form of public transportation is covered ade-
quately, for employee alcohol and controlled substances testing 
purposes, under the alcohol and controlled substance statutes 
or regulations of an agency within the Department of Trans-
portation or the Coast Guard. 

(b) TESTING PROGRAM FOR PUBLIC TRANSPORTATION EMPLOY-
EES.—(1)(A) In the interest of public transportation safety, the Sec-
retary shall prescribe regulations that establish a program requir-
ing public transportation operations that receive financial assist-
ance under section 5307, 5309, or 5311 of this title to conduct pre-
employment, reasonable suspicion, random, and post-accident test-
ing of public transportation employees responsible for safety-sen-
sitive functions (as decided by the Secretary) for the use of a con-
trolled substance in violation of law or a United States Government 
regulation, and to conduct reasonable suspicion, random, and post- 
accident testing of such employees for the use of alcohol in violation 
of law or a United States Government regulation. The regulations 
shall permit such operations to conduct preemployment testing of 
such employees for the use of alcohol. 

(B) When the Secretary considers it appropriate in the interest 
of safety, the Secretary may prescribe regulations for conducting 
periodic recurring testing of public transportation employees re-
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sponsible for safety-sensitive functions (as decided by the Sec-
retary) for the use of alcohol or a controlled substance in violation 
of law or a Government regulation. 

(2) In prescribing regulations under this subsection, the Sec-
retary— 

(A) shall require that post-accident testing of such a public 
transportation employee be conducted when loss of human life 
occurs in an accident involving public transportation; and 

(B) may require that post-accident testing of such a public 
transportation employee be conducted when bodily injury or 
significant property damage occurs in any other serious acci-
dent involving public transportation. 

(c) DISQUALIFICATIONS FOR USE.—(1) When the Secretary con-
siders it appropriate, the Secretary shall require disqualification 
for an established period of time or dismissal of any employee re-
ferred to in subsection (b)(1) of this section who is found— 

(A) to have used or been impaired by alcohol when on duty; 
or 

(B) to have used a controlled substance, whether or not on 
duty, except as allowed for medical purposes by law or regula-
tion. 

(2) This section does not supersede any penalty applicable to a 
public transportation employee under another law. 

(d) TESTING AND LABORATORY REQUIREMENTS.—In carrying out 
subsection (b) of this section, the Secretary shall develop require-
ments that shall— 

(1) promote, to the maximum extent practicable, individual 
privacy in the collection of specimens; 

(2) for laboratories and testing procedures for controlled sub-
stances, incorporate the Department of Health and Human 
Services scientific and technical guidelines dated April 11, 
1988, and any amendments to those guidelines, including man-
datory guidelines establishing— 

(A) comprehensive standards for every aspect of labora-
tory controlled substances testing and laboratory proce-
dures to be applied in carrying out this section, including 
standards requiring the use of the best available tech-
nology to ensure the complete reliability and accuracy of 
controlled substances tests and strict procedures governing 
the chain of custody of specimens collected for controlled 
substances testing; 

(B) the minimum list of controlled substances for which 
individuals may be tested; and 

(C) appropriate standards and procedures for periodic re-
view of laboratories and criteria for certification and rev-
ocation of certification of laboratories to perform controlled 
substances testing in carrying out this section; 

(3) require that a laboratory involved in controlled sub-
stances testing under this section have the capability and facil-
ity, at the laboratory, of performing screening and confirmation 
tests; 

(4) provide that all tests indicating the use of alcohol or a 
controlled substance in violation of law or a Government regu-
lation be confirmed by a scientifically recognized method of 
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testing capable of providing quantitative information about al-
cohol or a controlled substance; 

(5) provide that each specimen be subdivided, secured, and 
labeled in the presence of the tested individual and that a part 
of the specimen be retained in a secure manner to prevent the 
possibility of tampering, so that if the individual’s confirmation 
test results are positive the individual has an opportunity to 
have the retained part tested by a 2d confirmation test done 
independently at another certified laboratory if the individual 
requests the 2d confirmation test not later than 3 days after 
being advised of the results of the first confirmation test; 

(6) ensure appropriate safeguards for testing to detect and 
quantify alcohol in breath and body fluid samples, including 
urine and blood, through the development of regulations that 
may be necessary and in consultation with the Secretary of 
Health and Human Services; 

(7) provide for the confidentiality of test results and medical 
information (except information about alcohol or a controlled 
substance) of employees, except that this clause does not pre-
vent the use of test results for the orderly imposition of appro-
priate sanctions under this section; and 

(8) ensure that employees are selected for tests by non-
discriminatory and impartial methods, so that no employee is 
harassed by being treated differently from other employees in 
similar circumstances. 

(e) REHABILITATION.—The Secretary shall prescribe regulations 
establishing requirements for rehabilitation programs that provide 
for the identification and opportunity for treatment of any public 
transportation employee referred to in subsection (b)(1) of this sec-
tion who is found to have used alcohol or a controlled substance in 
violation of law or a Government regulation. The Secretary shall 
decide on the circumstances under which employees shall be re-
quired to participate in a program. This subsection does not pre-
vent a public transportation operation from establishing a program 
under this section in cooperation with another public transpor-
tation operation. 

(f) RELATIONSHIP TO OTHER LAWS, REGULATIONS, STANDARDS, 
AND ORDERS.—(1) A State or local government may not prescribe, 
issue, or continue in effect a law, regulation, standard, or order 
that is inconsistent with regulations prescribed under this section. 
However, a regulation prescribed under this section does not pre-
empt a State criminal law that imposes sanctions for reckless con-
duct leading to loss of life, injury, or damage to property. 

(2) In prescribing regulations under this section, the Secretary— 
(A) shall establish only requirements that are consistent 

with international obligations of the United States; and 
(B) shall consider applicable laws and regulations of foreign 

countries. 
(g) CONDITIONS ON FEDERAL ASSISTANCE.— 

(1) INELIGIBILITY FOR ASSISTANCE.—A person that receives 
funds under this chapter is not eligible for financial assistance 
under section 5307, 5309, or 5311 of this title if the person is 
required, under regulations the Secretary prescribes under this 
section, to establish a program of alcohol and controlled sub-
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stances testing and does not establish the program in accord-
ance with this section. 

(2) ADDITIONAL REMEDIES.—If the Secretary determines that 
a person that receives funds under this chapter is not in com-
pliance with regulations prescribed under this section, the Sec-
retary may bar the person from receiving Federal transit as-
sistance in an amount the Secretary considers appropriate. 

* * * * * * * 

SECTION 503 OF THE SUPPLEMENTAL APPROPRIATIONS 
ACT, 1987 

SEC. 503. (a)(1) Except as provided in subsection (b) or (c), none of the 
funds appropriated or made available by this Act, or any other 
Act, with respect to any fiscal year, shall be available to ad-
minister or implement any drug testing pursuant to Executive 
Order Numbered 12564 (dated September 15, 1986), or any sub-
sequent order, unless and until— 

(A) the Secretary of Health and Human Services certifies in 
writing to the Committees on Appropriations of the House of 
Representatives and the Senate, and other appropriate com-
mittees of the Congress, that— 

(i) each agency has developed a plan for achieving a 
drug-free workplace in accordance with Executive Order 
Numbered 12564 and applicable provisions of law (includ-
ing applicable provisions of this section); 

(ii) the Department of Health and Human Services, in 
addition to the scientific and technical guidelines dated 
February 13, 1987, and any subsequent amendments 
thereto, has, in accordance with paragraph (3), published 
mandatory guidelines which— 

(I) establish comprehensive standards for all aspects 
of laboratory drug testing and laboratory procedures to 
be applied in carrying out Executive Order Numbered 
12564, including standards which require the use of 
the best available technology for ensuring the full reli-
ability and accuracy of drug tests and strict proce-
dures governing the chain of custody of specimens col-
lected for drug testing; 

(II) specify the drugs for which Federal employees 
may be tested; and 

(III) establish appropriate standards and procedures 
for periodic review of laboratories and criteria for cer-
tification and revocation of certification of laboratories 
to perform drug testing in carrying out Executive 
Order Numbered 12564; and 

(iii) all agency drug-testing programs and plans estab-
lished pursuant to Executive Order Numbered 12564 com-
ply with applicable provisions of law, including applicable 
provisions of the Rehabilitation Act of 1973 (29 U.S.C. 701 
et seq.), title 5 of the United States Code, and the manda-
tory guidelines under clause (ii); 

(B) the Secretary of Health and Human Services has sub-
mitted to the Congress, in writing, a detailed, agency-by-agen-
cy analysis relating to— 
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(i) the criteria and procedures to be applied in desig-
nating employees or positions for drug testing, including 
the justification for such criteria and procedures; 

(ii) the position titles designated for random drug test-
ing; and 

(iii) the nature, frequency, and type of drug testing pro-
posed to be instituted; and 

(C) the Director of the Office of Management and Budget has 
submitted in writing to the Committees on Appropriations of 
the House of Representatives and the Senate a detailed, agen-
cy-by-agency analysis (as of the time of certification under sub-
paragraph (A)) of the anticipated annual costs associated with 
carrying out Executive Order Numbered 12564 and all other 
requirements under this section during the 5-year period be-
ginning on the date of the enactment of this Act. 

(2) Notwithstanding subsection (g), for purposes of this sub-
section, the term ‘‘agency’’ means— 

(A) the Executive Office of the President; 
(B) an Executive department under section 101 of title 5, 

United States Code; 
(C) the Environmental Protection Agency; 
(D) the General Services Administration; 
(E) the National Aeronautics and Space Administration; 
(F) the Office of Personnel Management; 
(G) the Small Business Administration; 
(H) the United States Information Agency; and 
(I) the Department of Veterans Affairs; 

except that such term does not include the Department of Trans-
portation or any other entity (or component thereof) covered by 
subsection (b). 

(3) Notwithstanding any provision of chapter 5 of title 5, United 
States Code, the mandatory guidelines to be published pursuant to 
subsection (a)(1)(A)(ii) shall be published and made effective exclu-
sively according to the provisions of this paragraph. Notice of the 
mandatory guidelines proposed by the Secretary of Health and 
Human Services shall be published in the Federal Register, and in-
terested persons shall be given not less than 60 days to submit 
written comments on the proposed mandatory guidelines. Following 
review and consideration of written comments, final mandatory 
guidelines shall be published in the Federal Register and shall be-
come effective upon publication. 

(b)(1) Nothing in subsection (a) shall limit or otherwise affect the 
availability of funds for drug testing by— 

(A) the Department of Transportation; 
(B) Department of Energy, for employees specifically in-

volved in the handling of nuclear weapons or nuclear mate-
rials; 

(C) any agency with an agency-wide drug-testing program in 
existence as of September 15, 1986; or 

(D) any component of an agency if such component had a 
drug-testing program in existence as of September 15, 1986. 

(2) The Departments of Transportation and Energy and any 
agency or component thereof with a drug-testing program in exist-
ence as of September 15, 1986— 
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(A) shall be brought into full compliance with Executive 
Order Numbered 12564 no later than the end of the 6-month 
period beginning on the date of the enactment of this Act; and 

(B) shall take such actions as may be necessary to ensure 
that their respective drug-testing programs or plans are 
brought into full compliance with the mandatory guidelines 
published under subsection (a)(1)(A)(ii) no later than 90 days 
after such mandatory guidelines take effect, except that any ju-
dicial challenge that affects such guidelines should not affect 
drug-testing programs or plans subject to this paragraph. 

(c) In the case of an agency (or component thereof) other than an 
agency as defined by subsection (a)(2) or an agency (or component 
thereof) covered by subsection (b), none of the funds appropriated 
or made available by this Act, or any other Act, with respect to any 
fiscal year, shall be available to administer or implement any drug 
testing pursuant to Executive Order Numbered 12564, or any sub-
sequent order, unless and until— 

(1) the Secretary of Health and Human Services provides written 
certification with respect to that agency (or component) in accord-
ance with clauses (i) and (iii) of subsection (a)(1)(A); 

(2) the Secretary of Health and Human Services has submitted 
a written, detailed analysis with respect to that agency (or compo-
nent) in accordance with subsection (a)(1)(B); and 

(3) the Director of the Office of Management and Budget has sub-
mitted a written, detailed analysis with respect to that agency (or 
component) in accordance with subsection (a)(1)(C). 

(d) Any Federal employee who is the subject of a drug test under 
any program or plan shall, upon written request, have access to— 

(1) any records relating to such employee’s drug test; and 
(2) any records relating to the results of any relevant certifi-

cation, review, or revocation-of-certification proceedings, as referred 
to in subsection (a)(1)(A)(ii)(III). 

(e) The results of a drug test of a Federal employee may not be 
disclosed without the prior written consent of such employee, un-
less the disclosure would be— 

(1) to the employee’s medical review official (as defined in the sci-
entific and technical guidelines referred to in subsection 
(a)(1)(A)(ii)); 

(2) to the administrator of any Employee Assistance Program in 
which the employee is receiving counseling or treatment or is oth-
erwise participating; 

(3) to any supervisory or management official within the employ-
ee’s agency having authority to take the adverse personnel action 
against such employee; or 

(4) pursuant to the order of a court of competent jurisdiction 
where required by the United States Government to defend against 
any challenge against any adverse personnel action. 

(f) Each agency covered by Executive Order Numbered 12564 
shall submit to the Committees on Appropriations of the House of 
Representatives and the Senate, and other appropriate committees 
of the Congress, an annual report relating to drug-testing activities 
conducted by such agency pursuant to such executive order. Each 
such annual report shall be submitted at the time of the Presi-
dent’s budget submission to the Congress under section 1105(a) of 
title 31, United States Code 
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(g) For purposes of this section, the terms ‘‘agency’’ and ‘‘Em-
ployee Assistance Program’’ each has the meaning given such term 
under section 7(b) of Executive Order Numbered 12564, as in effect 
on September 15, 1986. 

(h) MARIJUANA.— 
(1) CONTINUED TESTING.—Notwithstanding the Marijuana 

Opportunity Reinvestment and Expungement Act and the 
amendments made thereby, the Secretary of Health and Human 
Services may continue to include marijuana for purposes of 
drug testing of Federal employees subject to this section, Execu-
tive Order 12564, or other applicable Federal laws and orders. 

(2) DEFINITION.—The term ‘‘marijuana’’ has the meaning 
given to the term ‘‘marihuana’’ in section 102 of the Controlled 
Substances Act (21 6 U.S.C. 802) on the day before the date of 
enactment of the Marijuana Opportunity Reinvestment and 
Expungement Act. 

INTERNAL REVENUE CODE OF 1986 

* * * * * * * 

Subtitle E—Alcohol, Tobacco, and Certain 
Other Excise Taxes 

Chapter 51. Distilled Spirits, Wines, and Beer 

* * * * * * * 
Chapter 56. Cannabis Products 

* * * * * * * 

CHAPTER 56—CANNABIS PRODUCTS 

SUBCHAPTER A. TAX ON CANNABIS PRODUCTS. 

SUBCHAPTER B. OCCUPATIONAL TAX. 

SUBCHAPTER C. BOND AND PERMITS. 

SUBCHAPTER D. OPERATIONS. 

SUBCHAPTER E. PENALTIES. 

Subchapter A—Tax on Cannabis Products 

Sec. 5901. Imposition of tax. 
Sec. 5902. Definitions. 
Sec. 5903. Liability and method of payment. 
Sec. 5904. Exemption from tax; transfers in bond. 
Sec. 5905. Credit, refund, or drawback of tax. 

SEC. 5901. IMPOSITION OF TAX. 
(a) IMPOSITION OF TAX.—There is hereby imposed on any can-

nabis product produced in or imported into the United States a tax 
equal to— 

(1) for any such product removed during the first 5 calendar 
years ending after the date on which this chapter becomes effec-
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tive, the applicable percentage of such product’s removal price, 
and 

(2) for any product removed during any calendar year after 
the calendar years described in paragraph (1), the applicable 
equivalent amount. 

(b) APPLICABLE PERCENTAGE.—For purposes of subsection (a)(1), 
the applicable percentage shall be determined as follows: 

(1) For any cannabis product removed during the first 2 cal-
endar years ending after the date on which this chapter be-
comes effective, 5 percent. 

(2) For any cannabis product removed during the calendar 
year after the last calendar year to which paragraph (1) ap-
plies, 6 percent. 

(3) For any cannabis product removed during the calendar 
year after the calendar year to which paragraph (2) applies, 7 
percent. 

(4) For any cannabis product removed during the calendar 
year after the calendar year to which paragraph (3) applies, 8 
percent. 

(c) APPLICABLE EQUIVALENT AMOUNT.— 
(1) IN GENERAL.—For purposes of subsection (a)(2), the term 

‘‘applicable equivalent amount’’ means, with respect to any can-
nabis product removed during any calendar year, an amount 
equal to— 

(A) in the case of any cannabis product not described in 
subparagraph (B), the product of the applicable rate per 
ounce multiplied by the number of ounces of such product 
(and a proportionate tax at the like rate on all fractional 
parts of an ounce of such product), and 

(B) in the case of any THC-measurable cannabis product, 
the product of the applicable rate per gram multiplied by 
the number of grams of tetrahydrocannabinol in such prod-
uct (and a proportionate tax at the like rate on all frac-
tional parts of a gram of tetrahydrocannabinol in such 
product). 

(2) APPLICABLE RATES.— 
(A) IN GENERAL.—For purposes of paragraph (1)(A), the 

term ‘‘applicable rate per ounce’’ means, with respect to any 
cannabis product removed during any calendar year, 8 per-
cent of the prevailing sales price of cannabis flowers sold 
in the United States during the 12-month period ending 
one calendar quarter before such calendar year, expressed 
on a per ounce basis, as determined by the Secretary. 

(B) THC-MEASURABLE CANNABIS PRODUCTS.—For pur-
poses of paragraph (1)(B), the term ‘‘applicable rate per 
gram’’ means, with respect to any cannabis product re-
moved during any calendar year, 8 percent of the pre-
vailing sales price of tetrahydrocannabinol sold in the 
United States during the 12-month period ending one cal-
endar quarter before such calendar year, expressed on a per 
gram basis, as determined by the Secretary. 

(d) TIME OF ATTACHMENT ON CANNABIS PRODUCTS.—The tax 
under this section shall attach to any cannabis product as soon as 
such product is in existence as such, whether it be subsequently sep-
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arated or transferred into any other substance, either in the process 
of original production or by any subsequent process. 
SEC. 5902. DEFINITIONS. 

(a) DEFINITIONS RELATED TO CANNABIS PRODUCTS.—For purposes 
of this chapter— 

(1) CANNABIS PRODUCT.— 
(A) IN GENERAL.—Except as provided in subparagraph 

(B), the term ‘‘cannabis product’’ means any article which 
contains (or consists of) cannabis. 

(B) EXCEPTIONS.—The term ‘‘cannabis product’’ shall not 
include an FDA-approved article or industrial hemp. 

(C) FDA-APPROVED ARTICLE.—The term ‘‘FDA-approved 
article’’ means any article if the producer or importer there-
of demonstrates to the satisfaction of the Secretary of 
Health and Human Services that such article is— 

(i) a drug— 
(I) that is approved under section 505 of the Fed-

eral Food, Drug, and Cosmetic Act or licensed 
under section 351 of the Public Health Service Act, 
or 

(II) for which an investigational use exemption 
has been authorized under section 505(i) of the 
Federal Food, Drug, and Cosmetic Act or under 
section 351(a) of the Public Health Service Act, or 

(ii) a combination product (as described in section 
503(g) of the Federal Food, Drug, and Cosmetic Act), 
the constituent parts of which were approved or cleared 
under section 505, 510(k), or 515 of such Act. 

(D) INDUSTRIAL HEMP.—The term ‘‘industrial hemp’’ 
means the plant Cannabis sativa L. and any part of such 
plant, whether growing or not, with a delta-9 
tetrahydrocannabinol concentration of not more than 0.3 
percent on a dry weight basis. 

(2) THC-MEASURABLE CANNABIS PRODUCT.—The term ‘‘THC- 
measurable cannabis product’’ means any cannabis product— 

(A) with respect to which the Secretary has made a deter-
mination that the amount of tetrahydrocannabinol in such 
product can be measured with a high degree of accuracy, 
or 

(B) which is not cannabis flower and the concentration of 
tetrahydrocannabinol in which is significantly higher than 
the average such concentration in cannabis flower. 

(3) CANNABIS.—The term ‘‘cannabis’’ has the meaning given 
such term under section 102(16) of the Controlled Substances 
Act (21 U.S.C. 802(16)). 

(b) DEFINITIONS RELATED TO CANNABIS ENTERPRISES.—For pur-
poses of this chapter— 

(1) CANNABIS ENTERPRISE.—The term ‘‘cannabis enterprise’’ 
means a producer, importer, or export warehouse proprietor. 

(2) PRODUCER.— 
(A) IN GENERAL.—The term ‘‘producer’’ means any person 

who plants, cultivates, harvests, grows, manufactures, pro-
duces, compounds, converts, processes, prepares, or pack-
ages any cannabis product. 
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(B) PERSONAL USE EXCEPTION.—Subject to regulation 
prescribed by the Secretary, the term ‘‘producer’’ shall not 
include any individual otherwise described in subpara-
graph (A) if the only cannabis product described in such 
subparagraph with respect to such individual is for per-
sonal or family use and not for sale. 

(3) IMPORTER.—The term ‘‘importer’’ means any person who— 
(A) is in the United States and to whom non-tax-paid 

cannabis products, produced in a foreign country or a pos-
session of the United States, are shipped or consigned, 

(B) removes cannabis products for sale or consumption in 
the United States from a customs bonded warehouse, or 

(C) smuggles or otherwise unlawfully brings any can-
nabis product into the United States. 

(4) EXPORT WAREHOUSE PROPRIETOR.— 
(A) IN GENERAL.—The term ‘‘export warehouse proprietor’’ 

means any person who operates an export warehouse. 
(B) EXPORT WAREHOUSE.—The term ‘‘export warehouse’’ 

means a bonded internal revenue warehouse for the storage 
of cannabis products, upon which the internal revenue tax 
has not been paid— 

(i) for subsequent shipment to a foreign country or a 
possession of the United States, or 

(ii) for consumption beyond the jurisdiction of the in-
ternal revenue laws of the United States. 

(5) CANNABIS PRODUCTION FACILITY.—The term ‘‘cannabis 
production facility’’ means an establishment which is qualified 
under subchapter C to perform any operation for which such 
qualification is required under such subchapter. 

(c) OTHER DEFINITIONS.—For purposes of this chapter— 
(1) PRODUCE.—The term ‘‘produce’’ includes any activity de-

scribed in subsection (b)(2)(A). 
(2) REMOVAL; REMOVE.—The terms ‘‘removal’’ or ‘‘remove’’ 

means— 
(A) the transfer of cannabis products from the premises 

of a producer (or the transfer of such products from the 
bonded premises of a producer to a non-bonded premises of 
such producer), 

(B) release of such products from customs custody, or 
(C) smuggling or other unlawful importation of such 

products into the United States. 
(3) REMOVAL PRICE.—The term ‘‘removal price’’ means— 

(A) except as otherwise provided in this paragraph, the 
price for which the cannabis product is sold in the sale 
which occurs in connection with the removal of such prod-
uct, 

(B) in the case of any such sale which is described in sec-
tion 5903(c), the price determined under such section, and 

(C) if there is no sale which occurs in connection with 
such removal, the price which would be determined under 
section 5903(c) if such product were sold at a price which 
cannot be determined. 

SEC. 5903. LIABILITY AND METHOD OF PAYMENT. 
(a) LIABILITY FOR TAX.— 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00116 Fmt 6659 Sfmt 6603 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



117 

(1) ORIGINAL LIABILITY.—The producer or importer of any 
cannabis product shall be liable for the taxes imposed thereon 
by section 5901. 

(2) TRANSFER OF LIABILITY.— 
(A) IN GENERAL.—When cannabis products are trans-

ferred, without payment of tax, pursuant to subsection (b) 
or (c) of section 5904— 

(i) except as provided in clause (ii), the transferee 
shall become liable for the tax upon receipt by the 
transferee of such articles, and the transferor shall 
thereupon be relieved of their liability for such tax, and 

(ii) in the case of cannabis products which are re-
leased in bond from customs custody for transfer to the 
bonded premises of a producer, the transferee shall be-
come liable for the tax on such articles upon release 
from customs custody, and the importer shall there-
upon be relieved of their liability for such tax. 

(B) RETURNED TO BOND.—All provisions of this chapter 
applicable to cannabis products in bond shall be applicable 
to such articles returned to bond upon withdrawal from the 
market or returned to bond after previous removal for a 
tax-exempt purpose. 

(b) METHOD OF PAYMENT OF TAX.— 
(1) IN GENERAL.— 

(A) TAXES PAID ON BASIS OF RETURN.—The taxes imposed 
by section 5901 shall be paid on the basis of return. The 
Secretary shall, by regulations, prescribe the period or the 
event to be covered by such return and the information to 
be furnished on such return. 

(B) APPLICATION TO TRANSFEREES.—In the case of any 
transfer to which subsection (a)(2)(A) applies, the tax under 
section 5901 on the transferee shall (if not otherwise re-
lieved by reason of a subsequent transfer to which such 
subsection applies) be imposed with respect to the removal 
of the cannabis product from the bonded premises of the 
transferee. 

(C) POSTPONEMENT.—Any postponement under this sub-
section of the payment of taxes determined at the time of re-
moval shall be conditioned upon the filing of such addi-
tional bonds, and upon compliance with such requirements, 
as the Secretary may prescribe for the protection of the rev-
enue. The Secretary may, by regulations, require payment 
of tax on the basis of a return prior to removal of the can-
nabis products where a person defaults in the postponed 
payment of tax on the basis of a return under this sub-
section or regulations prescribed thereunder. 

(D) ADMINISTRATION AND PENALTIES.—All administrative 
and penalty provisions of this title, insofar as applicable, 
shall apply to any tax imposed by section 5901. 

(2) TIME FOR PAYMENT OF TAXES.— 
(A) IN GENERAL.—Except as otherwise provided in this 

paragraph, in the case of taxes on cannabis products re-
moved during any semimonthly period under bond for de-
ferred payment of tax, the last day for payment of such 
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taxes shall be the 14th day after the last day of such semi-
monthly period. 

(B) IMPORTED ARTICLES.—In the case of cannabis prod-
ucts which are imported into the United States, the fol-
lowing provisions shall apply: 

(i) IN GENERAL.—The last day for payment of tax 
shall be the 14th day after the last day of the semi-
monthly period during which the article is entered into 
the customs territory of the United States. 

(ii) SPECIAL RULE FOR ENTRY OF WAREHOUSING.—Ex-
cept as provided in clause (iv), in the case of an entry 
for warehousing, the last day for payment of tax shall 
not be later than the 14th day after the last day of the 
semimonthly period during which the article is re-
moved from the first such warehouse. 

(iii) FOREIGN TRADE ZONES.—Except as provided in 
clause (iv) and in regulations prescribed by the Sec-
retary, articles brought into a foreign trade zone shall, 
notwithstanding any other provision of law, be treated 
for purposes of this subsection as if such zone were a 
single customs warehouse. 

(iv) EXCEPTION FOR ARTICLES DESTINED FOR EX-
PORT.—Clauses (ii) and (iii) shall not apply to any arti-
cle which is shown to the satisfaction of the Secretary 
to be destined for export. 

(C) CANNABIS PRODUCTS BROUGHT INTO THE UNITED 
STATES FROM PUERTO RICO.—In the case of cannabis prod-
ucts which are brought into the United States from Puerto 
Rico and subject to tax under section 7652, the last day for 
payment of tax shall be the 14th day after the last day of 
the semimonthly period during which the article is brought 
into the United States. 

(D) SPECIAL RULE WHERE DUE DATE FALLS ON SATURDAY, 
SUNDAY, OR HOLIDAY.—Notwithstanding section 7503, if, 
but for this subparagraph, the due date under this para-
graph would fall on a Saturday, Sunday, or a legal holiday 
(as defined in section 7503), such due date shall be the im-
mediately preceding day which is not a Saturday, Sunday, 
or such a holiday. 

(E) SPECIAL RULE FOR UNLAWFULLY PRODUCED CANNABIS 
PRODUCTS.—In the case of any cannabis products produced 
in the United States at any place other than the premises 
of a producer that has filed the bond and obtained the per-
mit required under this chapter, tax shall be due and pay-
able immediately upon production. 

(3) PAYMENT BY ELECTRONIC FUND TRANSFER.—Any person 
who in any 12-month period, ending December 31, was liable 
for a gross amount equal to or exceeding $5,000,000 in taxes 
imposed on cannabis products by section 5901 (or section 7652) 
shall pay such taxes during the succeeding calendar year by 
electronic fund transfer (as defined in section 5061(e)(2)) to a 
Federal Reserve Bank. Rules similar to the rules of section 
5061(e)(3) shall apply to the $5,000,000 amount specified in the 
preceding sentence. 

(c) DETERMINATION OF PRICE.— 
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(1) CONSTRUCTIVE SALE PRICE.— 
(A) IN GENERAL.—If an article is sold directly to con-

sumers, sold on consignment, or sold (otherwise than 
through an arm’s length transaction) at less than the fair 
market price, or if the price for which the article sold can-
not be determined, the tax under section 5901(a) shall be 
computed on the price for which such articles are sold, in 
the ordinary course of trade, by producers thereof, as deter-
mined by the Secretary. 

(B) ARM’S LENGTH.— 
(i) IN GENERAL.—For purposes of this section, a sale 

is considered to be made under circumstances other-
wise than at arm’s length if— 

(I) the parties are members of the same con-
trolled group, whether or not such control is actu-
ally exercised to influence the sale price, 

(II) the parties are members of a family, as de-
fined in section 267(c)(4), or 

(III) the sale is made pursuant to special ar-
rangements between a producer and a purchaser. 

(ii) CONTROLLED GROUPS.— 
(I) IN GENERAL.—The term ‘‘controlled group’’ 

has the meaning given to such term by subsection 
(a) of section 1563, except that ‘‘more than 50 per-
cent’’ shall be substituted for ‘‘at least 80 percent’’ 
each place it appears in such subsection. 

(II) CONTROLLED GROUPS WHICH INCLUDE NON-
INCORPORATED PERSONS.—Under regulations pre-
scribed by the Secretary, principles similar to the 
principles of subclause (I) shall apply to a group of 
persons under common control where one or more 
of such persons is not a corporation. 

(2) CONTAINERS, PACKING AND TRANSPORTATION CHARGES.— 
In determining, for the purposes of this chapter, the price for 
which an article is sold, there shall be included any charge for 
coverings and containers of whatever nature, and any charge 
incident to placing the article in condition packed ready for 
shipment, but there shall be excluded the amount of tax im-
posed by this chapter, whether or not stated as a separate 
charge. A transportation, delivery, insurance, installation, or 
other charge (not required by the preceding sentence to be in-
cluded) shall be excluded from the price only if the amount 
thereof is established to the satisfaction of the Secretary in ac-
cordance with regulations. 

(3) DETERMINATION OF APPLICABLE EQUIVALENT AMOUNTS.— 
Paragraphs (1) and (2) shall apply for purposes of section 
5901(c) only to the extent that the Secretary determines appro-
priate. 

(d) PARTIAL PAYMENTS AND INSTALLMENT ACCOUNTS.— 
(1) PARTIAL PAYMENTS.—In the case of— 

(A) a contract for the sale of an article wherein it is pro-
vided that the price shall be paid by installments and title 
to the article sold does not pass until a future date notwith-
standing partial payment by installments, 

(B) a conditional sale, or 
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(C) a chattel mortgage arrangement wherein it is pro-
vided that the sales price shall be paid in installments, 

there shall be paid upon each payment with respect to the arti-
cle a percentage of such payment equal to the rate of tax in ef-
fect on the date such payment is due. 

(2) SALES OF INSTALLMENT ACCOUNTS.—If installment ac-
counts, with respect to payments on which tax is being com-
puted as provided in paragraph (1), are sold or otherwise dis-
posed of, then paragraph (1) shall not apply with respect to any 
subsequent payments on such accounts (other than subsequent 
payments on returned accounts with respect to which credit or 
refund is allowable by reason of section 6416(b)(5)), but in-
stead— 

(A) there shall be paid an amount equal to the difference 
between— 

(i) the tax previously paid on the payments on such 
installment accounts, and 

(ii) the total tax which would be payable if such in-
stallment accounts had not been sold or otherwise dis-
posed of (computed as provided in paragraph (1)), ex-
cept that 

(B) if any such sale is pursuant to the order of, or subject 
to the approval of, a court of competent jurisdiction in a 
bankruptcy or insolvency proceeding, the amount computed 
under subparagraph (A) shall not exceed the sum of the 
amounts computed by multiplying— 

(i) the proportionate share of the amount for which 
such accounts are sold which is allocable to each un-
paid installment payment, by 

(ii) the rate of tax under this chapter in effect on the 
date such unpaid installment payment is or was due. 

The sum of the amounts payable under this subsection in 
respect of the sale of any article shall not exceed the total 
tax. 

SEC. 5904. EXEMPTION FROM TAX; TRANSFERS IN BOND. 
(a) EXEMPTION FROM TAX.—Cannabis products on which the in-

ternal revenue tax has not been paid or determined may, subject to 
such regulations as the Secretary shall prescribe, be withdrawn 
from the bonded premises of any producer in approved containers 
free of tax and not for resale for use— 

(1) exclusively in scientific research by a laboratory, 
(2) by a proprietor of a cannabis production facility in re-

search, development, or testing (other than consumer testing or 
other market analysis) of processes, systems, materials, or 
equipment, relating to cannabis or cannabis operations, under 
such limitations and conditions as to quantities, use, and ac-
countability as the Secretary may by regulations require for the 
protection of the revenue, or 

(3) by the United States or any governmental agency thereof, 
any State, any political subdivision of a State, or the District 
of Columbia, for nonconsumption purposes. 

(b) CANNABIS PRODUCTS TRANSFERRED OR REMOVED IN BOND 
FROM DOMESTIC FACTORIES AND EXPORT WAREHOUSES.— 

(1) IN GENERAL.—Subject to such regulations and under such 
bonds as the Secretary shall prescribe, a producer or export 
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warehouse proprietor may transfer cannabis products, without 
payment of tax, to the bonded premises of another producer or 
export warehouse proprietor, or remove such articles, without 
payment of tax, for shipment to a foreign country or a posses-
sion of the United States, or for consumption beyond the juris-
diction of the internal revenue laws of the United States. 

(2) LABELING.—Cannabis products may not be transferred or 
removed under this subsection unless such products bear such 
marks, labels, or notices as the Secretary shall by regulations 
prescribe. 

(c) CANNABIS PRODUCTS RELEASED IN BOND FROM CUSTOMS CUS-
TODY.—Cannabis products imported or brought into the United 
States may be released from customs custody, without payment of 
tax, for delivery to a producer or export warehouse proprietor if such 
articles are not put up in packages, in accordance with such regula-
tions and under such bond as the Secretary shall prescribe. 

(d) CANNABIS PRODUCTS EXPORTED AND RETURNED.—Cannabis 
products classifiable under item 9801.00.10 of the Harmonized Tar-
iff Schedule of the United States (relating to duty on certain articles 
previously exported and returned), as in effect on the date of the en-
actment of the Marijuana Opportunity Reinvestment and 
Expungement Act, may be released from customs custody, without 
payment of that part of the duty attributable to the internal revenue 
tax for delivery to the original producer of such cannabis products 
or to the export warehouse proprietor authorized by such producer 
to receive such products, in accordance with such regulations and 
under such bond as the Secretary shall prescribe. Upon such release 
such products shall be subject to this chapter as if they had not been 
exported or otherwise removed from internal revenue bond. 
SEC. 5905. CREDIT, REFUND, OR DRAWBACK OF TAX. 

(a) CREDIT OR REFUND.— 
(1) IN GENERAL.—Credit or refund of any tax imposed by this 

chapter or section 7652 shall be allowed or made (without inter-
est) to the cannabis enterprise on proof satisfactory to the Sec-
retary that the claimant cannabis enterprise has paid the tax 
on— 

(A) cannabis products withdrawn from the market by the 
claimant, or 

(B) such products lost (otherwise than by theft) or de-
stroyed, by fire, casualty, or act of God, while in the posses-
sion or ownership of the claimant. 

(2) CANNABIS PRODUCTS LOST OR DESTROYED IN BOND.— 
(A) EXTENT OF LOSS ALLOWANCE.—No tax shall be col-

lected in respect of cannabis products lost or destroyed 
while in bond, except that such tax shall be collected— 

(i) in the case of loss by theft, unless the Secretary 
finds that the theft occurred without connivance, collu-
sion, fraud, or negligence on the part of the proprietor 
of the cannabis production facility, owner, consignor, 
consignee, bailee, or carrier, or their employees or 
agents, 

(ii) in the case of voluntary destruction, unless such 
destruction is carried out as provided in paragraph (3), 
and 
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(iii) in the case of an unexplained shortage of can-
nabis products. 

(B) PROOF OF LOSS.—In any case in which cannabis 
products are lost or destroyed, whether by theft or other-
wise, the Secretary may require the proprietor of a cannabis 
production facility or other person liable for the tax to file 
a claim for relief from the tax and submit proof as to the 
cause of such loss. In every case where it appears that the 
loss was by theft, the burden shall be upon the proprietor 
of the cannabis production facility or other person respon-
sible for the tax under section 5901 to establish to the satis-
faction of the Secretary that such loss did not occur as the 
result of connivance, collusion, fraud, or negligence on the 
part of the proprietor of the cannabis production facility, 
owner, consignor, consignee, bailee, or carrier, or their em-
ployees or agents. 

(C) REFUND OF TAX.—In any case where the tax would 
not be collectible by virtue of subparagraph (A), but such 
tax has been paid, the Secretary shall refund such tax. 

(D) LIMITATIONS.—Except as provided in subparagraph 
(E), no tax shall be abated, remitted, credited, or refunded 
under this paragraph where the loss occurred after the tax 
was determined. The abatement, remission, credit, or re-
fund of taxes provided for by subparagraphs (A) and (C) in 
the case of loss of cannabis products by theft shall only be 
allowed to the extent that the claimant is not indemnified 
against or recompensed in respect of the tax for such loss. 

(E) APPLICABILITY.—The provisions of this paragraph 
shall extend to and apply in respect of cannabis products 
lost after the tax was determined and before completion of 
the physical removal of the cannabis products from the 
bonded premises. 

(3) VOLUNTARY DESTRUCTION.—The proprietor of a cannabis 
production facility or other persons liable for the tax imposed 
by this chapter or by section 7652 with respect to any cannabis 
product in bond may voluntarily destroy such products, but 
only if such destruction is under such supervision and under 
such regulations as the Secretary may prescribe. 

(4) LIMITATION.—Any claim for credit or refund of tax under 
this subsection shall be filed within 6 months after the date of 
the withdrawal from the market, loss, or destruction of the 
products to which the claim relates, and shall be in such form 
and contain such information as the Secretary shall by regula-
tions prescribe. 

(b) DRAWBACK OF TAX.—There shall be an allowance of drawback 
of tax paid on cannabis products, when shipped from the United 
States, in accordance with such regulations and upon the filing of 
such bond as the Secretary shall prescribe. 

Subchapter B—Occupational Tax 

Sec. 5911. Imposition and rate of tax. 
Sec. 5912. Payment of tax. 
Sec. 5913. Provisions relating to liability for occupational taxes. 
Sec. 5914. Application to State laws. 
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SEC. 5911. IMPOSITION AND RATE OF TAX. 
(a) IN GENERAL.—Any person engaged in business as a producer 

or an export warehouse proprietor shall pay a tax of $1,000 per year 
(referred to in this subchapter as an ‘‘occupational tax’’) in respect 
of each premises at which such business is carried on. 

(b) PENALTY FOR FAILURE TO REGISTER.—Any person engaged in 
business as a producer or an export warehouse proprietor who will-
fully fails to pay the occupation tax shall be fined not more than 
$5,000, or imprisoned not more than 2 years, or both, for each such 
offense. 
SEC. 5912. PAYMENT OF TAX. 

(a) CONDITION PRECEDENT TO CARRYING ON BUSINESS.—No per-
son shall be engaged in or carry on any trade or business subject 
to the occupational tax until such person has paid such tax. 

(b) COMPUTATION.— 
(1) IN GENERAL.—The occupational tax shall be imposed— 

(A) as of on the first day of July in each year, or 
(B) on commencing any trade or business on which such 

tax is imposed. 
(2) PERIOD.—In the case of a tax imposed under subpara-

graph (A) of paragraph (1), the occupational tax shall be reck-
oned for 1 year, and in the case of subparagraph (B) of such 
paragraph, it shall be reckoned proportionately, from the first 
day of the month in which the liability to such tax commenced, 
to and including the 30th day of June following. 

(c) METHOD OF PAYMENT.— 
(1) PAYMENT BY RETURN.—The occupational tax shall be paid 

on the basis of a return under such regulations as the Secretary 
shall prescribe. 

(2) STAMP DENOTING PAYMENT OF TAX.—After receiving a 
properly executed return and remittance of any occupational 
tax, the Secretary shall issue to the taxpayer an appropriate 
stamp as a receipt denoting payment of the tax. This paragraph 
shall not apply in the case of a return covering liability for a 
past period. 

SEC. 5913. PROVISIONS RELATING TO LIABILITY FOR OCCUPATIONAL 
TAXES. 

(a) PARTNERS.—Any number of persons doing business in partner-
ship at any one place shall be required to pay a single occupational 
tax. 

(b) DIFFERENT BUSINESSES OF SAME OWNERSHIP AND LOCA-
TION.—Whenever more than one of the pursuits or occupations de-
scribed in this subchapter are carried on in the same place by the 
same person at the same time, except as otherwise provided in this 
subchapter, the occupational tax shall be paid for each according to 
the rates severally prescribed. 

(c) BUSINESSES IN MORE THAN ONE LOCATION.— 
(1) LIABILITY FOR TAX.—The payment of the occupational tax 

shall not exempt from an additional occupational tax the per-
son carrying on a trade or business in any other place than that 
stated in the records of the Internal Revenue Service. 

(2) STORAGE.—Nothing contained in paragraph (1) shall re-
quire imposition of an occupational tax for the storage of can-
nabis products at a location other than the place where such 
products are sold or offered for sale. 
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(3) PLACE.— 
(A) IN GENERAL.—For purposes of this section, the term 

‘‘place’’ means the entire office, plant or area of the business 
in any one location under the same proprietorship. 

(B) DIVISIONS.—For purposes of this paragraph, any pas-
sageways, streets, highways, rail crossings, waterways, or 
partitions dividing the premises shall not be deemed suffi-
cient separation to require an additional occupational tax, 
if the various divisions are otherwise contiguous. 

(d) DEATH OR CHANGE OF LOCATION.— 
(1) IN GENERAL.—In addition to the person who has paid the 

occupational tax for the carrying on of any business at any 
place, any person described in paragraph (2) may secure the 
right to carry on, without incurring any additional occupa-
tional tax, the same business at the same place for the remain-
der of the taxable period for which the occupational tax was 
paid. 

(2) ELIGIBLE PERSONS.—The persons described in this para-
graph are the following: 

(A) The surviving spouse or child, or executor or adminis-
trator or other legal representative, of a deceased taxpayer. 

(B) A husband or wife succeeding to the business of his 
or her living spouse. 

(C) A receiver or trustee in bankruptcy, or an assignee for 
benefit of creditors. 

(D) The partner or partners remaining after death or 
withdrawal of a member of a partnership. 

(3) CHANGE OF LOCATION.—When any person moves to any 
place other than the place for which occupational tax was paid 
for the carrying on of any business, such person may secure the 
right to carry on, without incurring additional occupational 
tax, the same business at the new location for the remainder of 
the taxable period for which the occupational tax was paid. To 
secure the right to carry on the business without incurring ad-
ditional occupational tax, the successor, or the person relocating 
their business, must register the succession or relocation with 
the Secretary in accordance with regulations prescribed by the 
Secretary. 

(e) FEDERAL AGENCIES OR INSTRUMENTALITIES.—Any tax imposed 
by this subchapter shall apply to any agency or instrumentality of 
the United States unless such agency or instrumentality is granted 
by statute a specific exemption from such tax. 
SEC. 5914. APPLICATION TO STATE LAWS. 

The payment of any tax imposed by this subchapter for carrying 
on any trade or business shall not be held to— 

(1) exempt any person from any penalty or punishment pro-
vided by the laws of any State for carrying on such trade or 
business within such State, or in any manner to authorize the 
commencement or continuance of such trade or business con-
trary to the laws of such State or in places prohibited by munic-
ipal law, or 

(2) prohibit any State from placing a duty or tax on the same 
trade or business, for State or other purposes. 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00124 Fmt 6659 Sfmt 6603 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



125 

Subchapter C—Bond and Permits 

Sec. 5921. Establishment and bond. 
Sec. 5922. Application for permit. 
Sec. 5923. Permit. 

SEC. 5921. ESTABLISHMENT AND BOND. 
(a) PROHIBITION ON PRODUCTION OUTSIDE OF BONDED CANNABIS 

PRODUCTION FACILITY.— 
(1) IN GENERAL.—Except as authorized by the Secretary or on 

the bonded premises of a cannabis production facility duly au-
thorized to produce cannabis products according to law, no can-
nabis product may planted, cultivated, harvested, grown, man-
ufactured, produced, compounded, converted, processed, pre-
pared, or packaged in any building or on any premises. 

(2) AUTHORIZED PRODUCERS ONLY.—No person other than a 
producer which has filed the bond required under subsection (b) 
and received a permit described in section 5923 may produce 
any cannabis product. 

(3) PERSONAL USE EXCEPTION.—This subsection shall not 
apply with respect the activities of an individual who is not 
treated as a producer by reason of section 5902(b)(2)(B). 

(b) BOND.— 
(1) WHEN REQUIRED.—Every person, before commencing busi-

ness as a producer or an export warehouse proprietor, shall file 
such bond, conditioned upon compliance with this chapter and 
regulations issued thereunder, in such form, amount, and man-
ner as the Secretary shall by regulation prescribe. A new or ad-
ditional bond may be required whenever the Secretary considers 
such action necessary for the protection of the revenue. 

(2) APPROVAL OR DISAPPROVAL.—No person shall engage in 
such business until he receives notice of approval of such bond. 
A bond may be disapproved, upon notice to the principal on the 
bond, if the Secretary determines that the bond is not adequate 
to protect the revenue. 

(3) CANCELLATION.—Any bond filed hereunder may be can-
celed, upon notice to the principal on the bond, whenever the 
Secretary determines that the bond no longer adequately pro-
tects the revenue. 

SEC. 5922. APPLICATION FOR PERMIT. 
(a) IN GENERAL.—Every person, before commencing business as a 

cannabis enterprise, and at such other time as the Secretary shall 
by regulation prescribe, shall make application for the permit pro-
vided for in section 5923. The application shall be in such form as 
the Secretary shall prescribe and shall set forth, truthfully and ac-
curately, the information called for on the form. Such application 
may be rejected and the permit denied if the Secretary, after notice 
and opportunity for hearing, finds that— 

(1) the premises on which it is proposed to conduct the can-
nabis enterprise are not adequate to protect the revenue, or 

(2) such person (including, in the case of a corporation, any 
officer, director, or principal stockholder and, in the case of a 
partnership, a partner) has failed to disclose any material in-
formation required or made any material false statement in the 
application therefor. 
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SEC. 5923. PERMIT. 
(a) ISSUANCE.—A person shall not engage in business as a can-

nabis enterprise without a permit to engage in such business. Such 
permit, conditioned upon compliance with this chapter and regula-
tions issued thereunder, shall be issued in such form and in such 
manner as the Secretary shall by regulation prescribe. A new permit 
may be required at such other time as the Secretary shall by regula-
tion prescribe. 

(b) SUSPENSION OR REVOCATION.— 
(1) SHOW CAUSE HEARING.—If the Secretary has reason to be-

lieve that any person holding a permit— 
(A) has not in good faith complied with this chapter, or 

with any other provision of this title involving intent to de-
fraud, 

(B) has violated the conditions of such permit, 
(C) has failed to disclose any material information re-

quired or made any material false statement in the applica-
tion for such permit, or 

(D) has failed to maintain their premises in such manner 
as to protect the revenue, 

the Secretary shall issue an order, stating the facts charged, cit-
ing such person to show cause why their permit should not be 
suspended or revoked. 

(2) ACTION FOLLOWING HEARING.—If, after hearing, the Sec-
retary finds that such person has not shown cause why their 
permit should not be suspended or revoked, such permit shall 
be suspended for such period as the Secretary deems proper or 
shall be revoked. 

(c) INFORMATION REPORTING.—The Secretary may require— 
(1) information reporting by any person issued a permit 

under this section, and 
(2) information reporting by such other persons as the Sec-

retary deems necessary to carry out this chapter. 
(d) INSPECTION OR DISCLOSURE OF INFORMATION.—For rules re-

lating to inspection and disclosure of returns and return informa-
tion, see section 6103(o). 

Subchapter D—Operations 

Sec. 5931. Inventories, reports, and records. 
Sec. 5932. Packaging and labeling. 
Sec. 5933. Purchase, receipt, possession, or sale of cannabis products after removal. 
Sec. 5934. Restrictions relating to marks, labels, notices, and packages. 
Sec. 5935. Restriction on importation of previously exported cannabis products. 

SEC. 5931. INVENTORIES, REPORTS, AND RECORDS. 
Every cannabis enterprise shall— 

(1) make a true and accurate inventory at the time of com-
mencing business, at the time of concluding business, and at 
such other times, in such manner and form, and to include 
such items, as the Secretary shall by regulation prescribe, with 
such inventories to be subject to verification by any internal rev-
enue officer, 

(2) make reports containing such information, in such form, 
at such times, and for such periods as the Secretary shall by 
regulation prescribe, and 
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(3) keep such records in such manner as the Secretary shall 
by regulation prescribe, with such records to be available for in-
spection by any internal revenue officer during business hours. 

SEC. 5932. PACKAGING AND LABELING. 
(a) PACKAGES.—All cannabis products shall, before removal, be 

put up in such packages as the Secretary shall by regulation pre-
scribe. 

(b) MARKS, LABELS, AND NOTICES.—Every package of cannabis 
products shall, before removal, bear the marks, labels, and notices 
if any, that the Secretary by regulation prescribes. 

(c) LOTTERY FEATURES.—No certificate, coupon, or other device 
purporting to be or to represent a ticket, chance, share, or an inter-
est in, or dependent on, the event of a lottery shall be contained in, 
attached to, or stamped, marked, written, or printed on any package 
of cannabis products. 

(d) INDECENT OR IMMORAL MATERIAL PROHIBITED.—No indecent 
or immoral picture, print, or representation shall be contained in, 
attached to, or stamped, marked, written, or printed on any package 
of cannabis products. 

(e) EXCEPTIONS.—Subject to regulations prescribed by the Sec-
retary, cannabis products may be exempted from subsections (a) and 
(b) if such products are— 

(1) for experimental purposes, or 
(2) transferred to the bonded premises of another producer or 

export warehouse proprietor or released in bond from customs 
custody for delivery to a producer. 

SEC. 5933. PURCHASE, RECEIPT, POSSESSION, OR SALE OF CANNABIS 
PRODUCTS AFTER REMOVAL. 

(a) RESTRICTION.—No person shall— 
(1) with intent to defraud the United States, purchase, re-

ceive, possess, offer for sale, or sell or otherwise dispose of, after 
removal, any cannabis products— 

(A) upon which the tax has not been paid or determined 
in the manner and at the time prescribed by this chapter 
or regulations thereunder, or 

(B) which, after removal without payment of tax pursu-
ant to section 5904(a), have been diverted from the applica-
ble purpose or use specified in that section, 

(2) with intent to defraud the United States, purchase, re-
ceive, possess, offer for sale, or sell or otherwise dispose of, after 
removal, any cannabis products which are not put up in pack-
ages as required under section 5932 or which are put up in 
packages not bearing the marks, labels, and notices, as required 
under such section, or 

(3) otherwise than with intent to defraud the United States, 
purchase, receive, possess, offer for sale, or sell or otherwise dis-
pose of, after removal, any cannabis products which are not put 
up in packages as required under section 5932 or which are put 
up in packages not bearing the marks, labels, and notices, as 
required under such section. 

(b) EXCEPTION.—Paragraph (3) of subsection (a) shall not prevent 
the sale or delivery of cannabis products directly to consumers from 
proper packages, nor apply to such articles when so sold or deliv-
ered. 
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(c) LIABILITY TO TAX.—Any person who possesses cannabis prod-
ucts in violation of paragraph (1) or (2) of subsection (a) shall be 
liable for a tax equal to the tax on such articles. 
SEC. 5934. RESTRICTIONS RELATING TO MARKS, LABELS, NOTICES, 

AND PACKAGES. 
No person shall, with intent to defraud the United States, destroy, 

obliterate, or detach any mark, label, or notice prescribed or author-
ized, by this chapter or regulations thereunder, to appear on, or be 
affixed to, any package of cannabis products before such package is 
emptied. 
SEC. 5935. RESTRICTION ON IMPORTATION OF PREVIOUSLY EX-

PORTED CANNABIS PRODUCTS. 
(a) EXPORT LABELED CANNABIS PRODUCTS.— 

(1) IN GENERAL.—Cannabis products produced in the United 
States and labeled for exportation under this chapter— 

(A) may be transferred to or removed from the premises 
of a producer or an export warehouse proprietor only if 
such articles are being transferred or removed without tax 
in accordance with section 5904, 

(B) may be imported or brought into the United States, 
after their exportation, only if such articles either are eligi-
ble to be released from customs custody with the partial 
duty exemption provided in section 5904(d) or are returned 
to the original producer of such article as provided in sec-
tion 5904(c), and 

(C) may not be sold or held for sale for domestic con-
sumption in the United States unless such articles are re-
moved from their export packaging and repackaged by the 
original producer into new packaging that does not contain 
an export label. 

(2) ALTERATIONS BY PERSONS OTHER THAN ORIGINAL PRO-
DUCER.—This section shall apply to articles labeled for export 
even if the packaging or the appearance of such packaging to 
the consumer of such articles has been modified or altered by 
a person other than the original producer so as to remove or 
conceal or attempt to remove or conceal (including by the place-
ment of a sticker over) any export label. 

(3) EXPORTS INCLUDE SHIPMENTS TO PUERTO RICO.—For pur-
poses of this section, section 5904(d), section 5941, and such 
other provisions as the Secretary may specify by regulations, 
references to exportation shall be treated as including a ref-
erence to shipment to the Commonwealth of Puerto Rico. 

(b) EXPORT LABEL.—For purposes of this section, an article is la-
beled for export or contains an export label if it bears the mark, 
label, or notice required under section 5904(b). 

Subchapter E—Penalties 

Sec. 5941. Civil penalties. 
Sec. 5942. Criminal penalties. 

SEC. 5941. CIVIL PENALTIES. 
(a) OMITTING THINGS REQUIRED OR DOING THINGS FORBIDDEN.— 

Whoever willfully omits, neglects, or refuses to comply with any duty 
imposed upon them by this chapter, or to do, or cause to be done, 
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any of the things required by this chapter, or does anything prohib-
ited by this chapter, shall in addition to any other penalty provided 
in this title, be liable to a penalty of $10,000, to be recovered, with 
costs of suit, in a civil action, except where a penalty under sub-
section (b) or (c) or under section 6651 or 6653 or part II of sub-
chapter A of chapter 68 may be collected from such person by as-
sessment. 

(b) FAILURE TO PAY TAX.—Whoever fails to pay any tax imposed 
by this chapter at the time prescribed by law or regulations, shall, 
in addition to any other penalty provided in this title, be liable to 
a penalty of 10 percent of the tax due but unpaid. 

(c) SALE OF CANNABIS OR CANNABIS PRODUCTS FOR EXPORT.— 
(1) Every person who sells, relands, or receives within the ju-

risdiction of the United States any cannabis products which 
have been labeled or shipped for exportation under this chapter, 

(2) every person who sells or receives such relanded cannabis 
products, and 

(3) every person who aids or abets in such selling, relanding, 
or receiving, 

shall, in addition to the tax and any other penalty provided in this 
title, be liable for a penalty equal to the greater of $10,000 or 10 
times the amount of the tax imposed by this chapter. All cannabis 
products relanded within the jurisdiction of the United States shall 
be forfeited to the United States and destroyed. All vessels, vehicles, 
and aircraft used in such relanding or in removing such cannabis 
products from the place where relanded, shall be forfeited to the 
United States. 

(d) APPLICABILITY OF SECTION 6665.—The penalties imposed by 
subsections (b) and (c) shall be assessed, collected, and paid in the 
same manner as taxes, as provided in section 6665(a). 

(e) CROSS REFERENCES.—For penalty for failure to make deposits 
or for overstatement of deposits, see section 6656. 
SEC. 5942. CRIMINAL PENALTIES. 

(a) FRAUDULENT OFFENSES.—Whoever, with intent to defraud the 
United States— 

(1) engages in business as a cannabis enterprise without fil-
ing the application and obtaining the permit where required by 
this chapter or regulations thereunder, 

(2) fails to keep or make any record, return, report, or inven-
tory, or keeps or makes any false or fraudulent record, return, 
report, or inventory, required by this chapter or regulations 
thereunder, 

(3) refuses to pay any tax imposed by this chapter, or at-
tempts in any manner to evade or defeat the tax or the payment 
thereof, 

(4) sells or otherwise transfers, contrary to this chapter or reg-
ulations thereunder, any cannabis products subject to tax under 
this chapter, or 

(5) purchases, receives, or possesses, with intent to redis-
tribute or resell, any cannabis product— 

(A) upon which the tax has not been paid or determined 
in the manner and at the time prescribed by this chapter 
or regulations thereunder, or 
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(B) which, without payment of tax pursuant to section 
5904, have been diverted from the applicable purpose or use 
specified in that section, 

shall, for each such offense, be fined not more than $10,000, or im-
prisoned not more than 5 years, or both. 

(b) LIABILITY TO TAX.—Any person who possesses cannabis prod-
ucts in violation of subsection (a) shall be liable for a tax equal to 
the tax on such articles. 

Subtitle F—Procedure and Administration 

* * * * * * * 

CHAPTER 61—INFORMATION AND RETURNS 

* * * * * * * 

Subchapter B—MISCELLANEOUS PROVISIONS 

* * * * * * * 
SEC. 6103. CONFIDENTIALITY AND DISCLOSURE OF RETURNS AND RE-

TURN INFORMATION. 
(a) GENERAL RULE.—Returns and return information shall be 

confidential, and except as authorized by this title— 
(1) no officer or employee of the United States, 
(2) no officer or employee of any State, any local law enforce-

ment agency receiving information under subsection (i)(1)(C) or 
(7)(A), any local child support enforcement agency, or any local 
agency administering a program listed in subsection (l)(7)(D) 
who has or had access to returns or return information under 
this section or section 6104(c), and 

(3) no other person (or officer or employee thereof) who has 
or had access to returns or return information under sub-
section (c), subsection (e)(1)(D)(iii), paragraph (10), (13), (14), or 
(15) of subsection (k), paragraph (6), (10), (12), (13) (other than 
subparagraphs (D)(v) and (D)(vi) thereof), (16), (19), (20), or 
(21) of subsection (l), paragraph (2) or (4)(B) of subsection (m), 
or subsection (n), 

shall disclose any return or return information obtained by him in 
any manner in connection with his service as such an officer or an 
employee or otherwise or under the provisions of this section. For 
purposes of this subsection, the term ‘‘officer or employee’’ includes 
a former officer or employee. 

(b) DEFINITIONS.—For purposes of this section— 
(1) RETURN.—The term ‘‘return’’ means any tax or informa-

tion return, declaration of estimated tax, or claim for refund 
required by, or provided for or permitted under, the provisions 
of this title which is filed with the Secretary by, on behalf of, 
or with respect to any person, and any amendment or supple-
ment thereto, including supporting schedules, attachments, or 
lists which are supplemental to, or part of, the return so filed. 

(2) RETURN INFORMATION.—The term ‘‘return information’’ 
means— 
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(A) a taxpayer’s identity, the nature, source, or amount 
of his income, payments, receipts, deductions, exemptions, 
credits, assets, liabilities, net worth, tax liability, tax with-
held, deficiencies, overassessments, or tax payments, 
whether the taxpayer’s return was, is being, or will be ex-
amined or subject to other investigation or processing, or 
any other data, received by, recorded by, prepared by, fur-
nished to, or collected by the Secretary with respect to a 
return or with respect to the determination of the exist-
ence, or possible existence, of liability (or the amount 
thereof) of any person under this title for any tax, penalty, 
interest, fine, forfeiture, or other imposition, or offense, 

(B) any part of any written determination or any back-
ground file document relating to such written determina-
tion (as such terms are defined in section 6110(b)) which 
is not open to public inspection under section 6110, 

(C) any advance pricing agreement entered into by a tax-
payer and the Secretary and any background information 
related to such agreement or any application for an ad-
vance pricing agreement, and 

(D) any agreement under section 7121, and any similar 
agreement, and any background information related to 
such an agreement or request for such an agreement, 

but such term does not include data in a form which cannot 
be associated with, or otherwise identify, directly or indirectly, 
a particular taxpayer. Nothing in the preceding sentence, or in 
any other provision of law, shall be construed to require the 
disclosure of standards used or to be used for the selection of 
returns for examination, or data used or to be used for deter-
mining such standards, if the Secretary determines that such 
disclosure will seriously impair assessment, collection, or en-
forcement under the internal revenue laws. 

(3) TAXPAYER RETURN INFORMATION.—The term ‘‘taxpayer re-
turn information’’ means return information as defined in 
paragraph (2) which is filed with, or furnished to, the Sec-
retary by or on behalf of the taxpayer to whom such return in-
formation relates. 

(4) TAX ADMINISTRATION.—The term ‘‘tax administration’’— 
(A) means— 

(i) the administration, management, conduct, direc-
tion, and supervision of the execution and application 
of the internal revenue laws or related statutes (or 
equivalent laws and statutes of a State) and tax con-
ventions to which the United States is a party, and 

(ii) the development and formulation of Federal tax 
policy relating to existing or proposed internal revenue 
laws, related statutes, and tax conventions, and 

(B) includes assessment, collection, enforcement, litiga-
tion, publication, and statistical gathering functions under 
such laws, statutes, or conventions. 

(5) STATE.— 
(A) IN GENERAL.—The term ‘‘State’’ means— 

(i) any of the 50 States, the District of Columbia, the 
Commonwealth of Puerto Rico, the Virgin Islands, 
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Guam, American Samoa, and the Commonwealth of 
the Northern Mariana Islands, 

(ii) for purposes of subsections (a)(2), (b)(4), (d)(1), 
(h)(4), and (p), any municipality— 

(I) with a population in excess of 250,000 (as de-
termined under the most recent decennial United 
States census data available), 

(II) which imposes a tax on income or wages, 
and 

(III) with which the Secretary (in his sole dis-
cretion) has entered into an agreement regarding 
disclosure, and 

(iii) for purposes of subsections (a)(2), (b)(4), (d)(1), 
(h)(4), and (p), any governmental entity— 

(I) which is formed and operated by a qualified 
group of municipalities, and 

(II) with which the Secretary (in his sole discre-
tion) has entered into an agreement regarding dis-
closure. 

(B) REGIONAL INCOME TAX AGENCIES.—For purposes of 
subparagraph (A)(iii)— 

(i) QUALIFIED GROUP OF MUNICIPALITIES.—The term 
‘‘qualified group of municipalities’’ means, with respect 
to any governmental entity, 2 or more municipalities— 

(I) each of which imposes a tax on income or 
wages, 

(II) each of which, under the authority of a 
State statute, administers the laws relating to the 
imposition of such taxes through such entity, and 

(III) which collectively have a population in ex-
cess of 250,000 (as determined under the most re-
cent decennial United States census data avail-
able). 

(ii) REFERENCES TO STATE LAW, ETC..—For purposes 
of applying subparagraph (A)(iii) to the subsections re-
ferred to in such subparagraph, any reference in such 
subsections to State law, proceedings, or tax returns 
shall be treated as references to the law, proceedings, 
or tax returns, as the case may be, of the municipali-
ties which form and operate the governmental entity 
referred to in such subparagraph. 

(iii) DISCLOSURE TO CONTRACTORS AND OTHER 
AGENTS.—Notwithstanding any other provision of this 
section, no return or return information shall be dis-
closed to any contractor or other agent of a govern-
mental entity referred to in subparagraph (A)(iii) un-
less such entity, to the satisfaction of the Secretary— 

(I) has requirements in effect which require 
each such contractor or other agent which would 
have access to returns or return information to 
provide safeguards (within the meaning of sub-
section (p)(4)) to protect the confidentiality of such 
returns or return information, 

(II) agrees to conduct an on-site review every 3 
years (or a mid-point review in the case of con-
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tracts or agreements of less than 3 years in dura-
tion) of each contractor or other agent to deter-
mine compliance with such requirements, 

(III) submits the findings of the most recent re-
view conducted under subclause (II) to the Sec-
retary as part of the report required by subsection 
(p)(4)(E), and 

(IV) certifies to the Secretary for the most re-
cent annual period that such contractor or other 
agent is in compliance with all such requirements. 

The certification required by subclause (IV) shall include 
the name and address of each contractor and other agent, 
a description of the contract or agreement with such con-
tractor or other agent, and the duration of such contract 
or agreement. The requirements of this clause shall not 
apply to disclosures pursuant to subsection (n) for pur-
poses of Federal tax administration and a rule similar to 
the rule of subsection (p)(8)(B) shall apply for purposes of 
this clause. 

(6) TAXPAYER IDENTITY.—The term ‘‘taxpayer identity’’ 
means the name of a person with respect to whom a return is 
filed, his mailing address, his taxpayer identifying number (as 
described in section 6109), or a combination thereof. 

(7) INSPECTION.—The terms ‘‘inspected’’ and ‘‘inspection’’ 
mean any examination of a return or return information. 

(8) DISCLOSURE.—The term ‘‘disclosure’’ means the making 
known to any person in any manner whatever a return or re-
turn information. 

(9) FEDERAL AGENCY.—The term ‘‘Federal agency’’ means an 
agency within the meaning of section 551(1) of title 5, United 
States Code. 

(10) CHIEF EXECUTIVE OFFICER.—The term ‘‘chief executive 
officer’’ means, with respect to any municipality, any elected of-
ficial and the chief official (even if not elected) of such munici-
pality. 

(11) TERRORIST INCIDENT, THREAT, OR ACTIVITY.—The term 
‘‘terrorist incident, threat, or activity’’ means an incident, 
threat, or activity involving an act of domestic terrorism (as de-
fined in section 2331(5) of title 18, United States Code) or 
international terrorism (as defined in section 2331(1) of such 
title). 

(c) DISCLOSURE OF RETURNS AND RETURN INFORMATION TO DES-
IGNEE OF TAXPAYER.—The Secretary may, subject to such require-
ments and conditions as he may prescribe by regulations, disclose 
the return of any taxpayer, or return information with respect to 
such taxpayer, to such person or persons as the taxpayer may des-
ignate in a request for or consent to such disclosure, or to any other 
person at the taxpayer’s request to the extent necessary to comply 
with a request for information or assistance made by the taxpayer 
to such other person. However, return information shall not be dis-
closed to such person or persons if the Secretary determines that 
such disclosure would seriously impair Federal tax administration. 
Persons designated by the taxpayer under this subsection to re-
ceive return information shall not use the information for any pur-
pose other than the express purpose for which consent was granted 
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and shall not disclose return information to any other person with-
out the express permission of, or request by, the taxpayer. 

(d) DISCLOSURE TO STATE TAX OFFICIALS AND STATE AND LOCAL 
LAW ENFORCEMENT AGENCIES.— 

(1) IN GENERAL.—Returns and return information with re-
spect to taxes imposed by chapters 1, 2, 6, 11, 12, 21, 23, 24, 
31, 32, 44, 51, and 52 and subchapter D of chapter 36 shall be 
open to inspection by, or disclosure to, any State agency, body, 
or commission, or its legal representative, which is charged 
under the laws of such State with responsibility for the admin-
istration of State tax laws for the purpose of, and only to the 
extent necessary in, the administration of such laws, including 
any procedures with respect to locating any person who may 
be entitled to a refund. Such inspection shall be permitted, or 
such disclosure made, only upon written request by the head 
of such agency, body, or commission, and only to the represent-
atives of such agency, body, or commission designated in such 
written request as the individuals who are to inspect or to re-
ceive the returns or return information on behalf of such agen-
cy, body, or commission. Such representatives shall not include 
any individual who is the chief executive officer of such State 
or who is neither an employee or legal representative of such 
agency, body, or commission nor a person described in sub-
section (n). However, such return information shall not be dis-
closed to the extent that the Secretary determines that such 
disclosure would identify a confidential informant or seriously 
impair any civil or criminal tax investigation. 

(2) DISCLOSURE TO STATE AUDIT AGENCIES.— 
(A) IN GENERAL.—Any returns or return information ob-

tained under paragraph (1) by any State agency, body, or 
commission may be open to inspection by, or disclosure to, 
officers and employees of the State audit agency for the 
purpose of, and only to the extent necessary in, making an 
audit of the State agency, body, or commission referred to 
in paragraph (1). 

(B) STATE AUDIT AGENCY.—For purposes of subpara-
graph (A), the term ‘‘State audit agency’’ means any State 
agency, body, or commission which is charged under the 
laws of the State with the responsibility of auditing State 
revenues and programs. 

(3) EXCEPTION FOR REIMBURSEMENT UNDER SECTION 7624.— 
Nothing in this section shall be construed to prevent the Sec-
retary from disclosing to any State or local law enforcement 
agency which may receive a payment under section 7624 the 
amount of the recovered taxes with respect to which such a 
payment may be made. 

(4) AVAILABILITY AND USE OF DEATH INFORMATION.— 
(A) IN GENERAL.—No returns or return information may 

be disclosed under paragraph (1) to any agency, body, or 
commission of any State (or any legal representative there-
of) during any period during which a contract meeting the 
requirements of subparagraph (B) is not in effect between 
such State and the Secretary of Health and Human Serv-
ices. 
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(B) CONTRACTUAL REQUIREMENTS.—A contract meets the 
requirements of this subparagraph if— 

(i) such contract requires the State to furnish the 
Secretary of Health and Human Services information 
concerning individuals with respect to whom death 
certificates (or equivalent documents maintained by 
the State or any subdivision thereof) have been offi-
cially filed with it, and 

(ii) such contract does not include any restriction on 
the use of information obtained by such Secretary pur-
suant to such contract, except that such contract may 
provide that such information is only to be used by the 
Secretary (or any other Federal agency) for purposes 
of ensuring that Federal benefits or other payments 
are not erroneously paid to deceased individuals. 

Any information obtained by the Secretary of Health and 
Human Services under such a contract shall be exempt 
from disclosure under section 552 of title 5, United States 
Code, and from the requirements of section 552a of such 
title 5. 

(C) SPECIAL EXCEPTION.—The provisions of subpara-
graph (A) shall not apply to any State which on July 1, 
1993, was not, pursuant to a contract, furnishing the Sec-
retary of Health and Human Services information con-
cerning individuals with respect to whom death certificates 
(or equivalent documents maintained by the State or any 
subdivision thereof) have been officially filed with it. 

(5) DISCLOSURE FOR COMBINED EMPLOYMENT TAX REPORT-
ING.— 

(A) IN GENERAL.—The Secretary may disclose taxpayer 
identity information and signatures to any agency, body, 
or commission of any State for the purpose of carrying out 
with such agency, body, or commission a combined Federal 
and State employment tax reporting program approved by 
the Secretary. Subsections (a)(2) and (p)(4) and sections 
7213 and 7213A shall not apply with respect to disclosures 
or inspections made pursuant to this paragraph. 

(B) TERMINATION.—The Secretary may not make any 
disclosure under this paragraph after December 31, 2007. 

(6) LIMITATION ON DISCLOSURE REGARDING REGIONAL INCOME 
TAX AGENCIES TREATED AS STATES.—For purposes of paragraph 
(1), inspection by or disclosure to an entity described in sub-
section (b)(5)(A)(iii) shall be for the purpose of, and only to the 
extent necessary in, the administration of the laws of the mem-
ber municipalities in such entity relating to the imposition of 
a tax on income or wages. Such entity may not redisclose any 
return or return information received pursuant to paragraph 
(1) to any such member municipality. 

(e) DISCLOSURE TO PERSONS HAVING MATERIAL INTEREST.— 
(1) IN GENERAL.—The return of a person shall, upon written 

request, be open to inspection by or disclosure to— 
(A) in the case of the return of an individual— 

(i) that individual, 
(ii) the spouse of that individual if the individual 

and such spouse have signified their consent to con-
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sider a gift reported on such return as made one-half 
by him and one-half by the spouse pursuant to the 
provisions of section 2513; or 

(iii) the child of that individual (or such child’s legal 
representative) to the extent necessary to comply with 
the provisions of section 1(g); 

(B) in the case of an income tax return filed jointly, ei-
ther of the individuals with respect to whom the return is 
filed; 

(C) in the case of the return of a partnership, any person 
who was a member of such partnership during any part of 
the period covered by the return; 

(D) in the case of the return of a corporation or a sub-
sidiary thereof— 

(i) any person designated by resolution of its board 
of directors or other similar governing body, 

(ii) any officer or employee of such corporation upon 
written request signed by any principal officer and at-
tested to by the secretary or other officer, 

(iii) any bona fide shareholder of record owning 1 
percent or more of the outstanding stock of such cor-
poration, 

(iv) if the corporation was an S corporation, any per-
son who was a shareholder during any part of the pe-
riod covered by such return during which an election 
under section 1362(a) was in effect, or 

(v) if the corporation has been dissolved, any person 
authorized by applicable State law to act for the cor-
poration or any person who the Secretary finds to 
have a material interest which will be affected by in-
formation contained therein; 

(E) in the case of the return of an estate— 
(i) the administrator, executor, or trustee of such es-

tate, and 
(ii) any heir at law, next of kin, or beneficiary under 

the will, of the decedent, but only if the Secretary 
finds that such heir at law, next of kin, or beneficiary 
has a material interest which will be affected by infor-
mation contained therein; and 

(F) in the case of the return of a trust— 
(i) the trustee or trustees, jointly or separately, and 
(ii) any beneficiary of such trust, but only if the Sec-

retary finds that such beneficiary has a material inter-
est which will be affected by information contained 
therein. 

(2) INCOMPETENCY.—If an individual described in paragraph 
(1) is legally incompetent, the applicable return shall, upon 
written request, be open to inspection by or disclosure to the 
committee, trustee, or guardian of his estate. 

(3) DECEASED INDIVIDUALS.—The return of a decedent shall, 
upon written request, be open to inspection by or disclosure 
to— 

(A) the administrator, executor, or trustee of his estate, 
and 
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(B) any heir at law, next of kin, or beneficiary under the 
will, of such decedent, or a donee of property, but only if 
the Secretary finds that such heir at law, next of kin, ben-
eficiary, or donee has a material interest which will be af-
fected by information contained therein. 

(4) TITLE 11 CASES AND RECEIVERSHIP PROCEEDINGS.—If— 
(A) there is a trustee in a title 11 case in which the debt-

or is the person with respect to whom the return is filed, 
or 

(B) substantially all of the property of the person with 
respect to whom the return is filed is in the hands of a re-
ceiver, 

such return or returns for prior years of such person shall, 
upon written request, be open to inspection by or disclosure to 
such trustee or receiver, but only if the Secretary finds that 
such trustee or receiver, in his fiduciary capacity, has a mate-
rial interest which will be affected by information contained 
therein. 

(5) INDIVIDUAL’S TITLE 11 CASE.— 
(A) IN GENERAL.—In any case to which section 1398 ap-

plies (determined without regard to section 1398(b)(1)), 
any return of the debtor for the taxable year in which the 
case commenced or any preceding taxable year shall, upon 
written request, be open to inspection by or disclosure to 
the trustee in such case. 

(B) RETURN OF ESTATE AVAILABLE TO DEBTOR.—Any re-
turn of an estate in a case to which section 1398 applies 
shall, upon written request, be open to inspection by or 
disclosure to the debtor in such case. 

(C) SPECIAL RULE FOR INVOLUNTARY CASES.—In an invol-
untary case, no disclosure shall be made under subpara-
graph (A) until the order for relief has been entered by the 
court having jurisdiction of such case unless such court 
finds that such disclosure is appropriate for purposes of 
determining whether an order for relief should be entered. 

(6) ATTORNEY IN FACT.—Any return to which this subsection 
applies shall, upon written request, also be open to inspection 
by or disclosure to the attorney in fact duly authorized in writ-
ing by any of the persons described in paragraph (1), (2), (3), 
(4), (5), (8), or (9) to inspect the return or receive the informa-
tion on his behalf, subject to the conditions provided in such 
paragraphs. 

(7) RETURN INFORMATION.—Return information with respect 
to any taxpayer may be open to inspection by or disclosure to 
any person authorized by this subsection to inspect any return 
of such taxpayer if the Secretary determines that such disclo-
sure would not seriously impair Federal tax administration. 

(8) DISCLOSURE OF COLLECTION ACTIVITIES WITH RESPECT TO 
JOINT RETURN.—If any deficiency of tax with respect to a joint 
return is assessed and the individuals filing such return are no 
longer married or no longer reside in the same household, upon 
request in writing by either of such individuals, the Secretary 
shall disclose in writing to the individual making the request 
whether the Secretary has attempted to collect such deficiency 
from such other individual, the general nature of such collec-
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tion activities, and the amount collected. The preceding sen-
tence shall not apply to any deficiency which may not be col-
lected by reason of section 6502. 

(9) DISCLOSURE OF CERTAIN INFORMATION WHERE MORE THAN 
1 PERSON SUBJECT TO PENALTY UNDER SECTION 6672.—If the 
Secretary determines that a person is liable for a penalty 
under section 6672(a) with respect to any failure, upon request 
in writing of such person, the Secretary shall disclose in writ-
ing to such person— 

(A) the name of any other person whom the Secretary 
has determined to be liable for such penalty with respect 
to such failure, and 

(B) whether the Secretary has attempted to collect such 
penalty from such other person, the general nature of such 
collection activities, and the amount collected. 

(10) LIMITATION ON CERTAIN DISCLOSURES UNDER THIS SUB-
SECTION.—In the case of an inspection or disclosure under this 
subsection relating to the return of a partnership, S corpora-
tion, trust, or an estate, the information inspected or disclosed 
shall not include any supporting schedule, attachment, or list 
which includes the taxpayer identity information of a person 
other than the entity making the return or the person con-
ducting the inspection or to whom the disclosure is made. 

(11) DISCLOSURE OF INFORMATION REGARDING STATUS OF IN-
VESTIGATION OF VIOLATION OF THIS SECTION.—In the case of a 
person who provides to the Secretary information indicating a 
violation of section 7213, 7213A, or 7214 with respect to any 
return or return information of such person, the Secretary may 
disclose to such person (or such person’s designee)— 

(A) whether an investigation based on the person’s provi-
sion of such information has been initiated and whether it 
is open or closed, 

(B) whether any such investigation substantiated such a 
violation by any individual, and 

(C) whether any action has been taken with respect to 
such individual (including whether a referral has been 
made for prosecution of such individual). 

(f) DISCLOSURE TO COMMITTEES OF CONGRESS.— 
(1) COMMITTEE ON WAYS AND MEANS, COMMITTEE ON FI-

NANCE, AND JOINT COMMITTEE ON TAXATION.—Upon written 
request from the chairman of the Committee on Ways and 
Means of the House of Representatives, the chairman of the 
Committee on Finance of the Senate, or the chairman of the 
Joint Committee on Taxation, the Secretary shall furnish such 
committee with any return or return information specified in 
such request, except that any return or return information 
which can be associated with, or otherwise identify, directly or 
indirectly, a particular taxpayer shall be furnished to such 
committee only when sitting in closed executive session unless 
such taxpayer otherwise consents in writing to such disclosure. 

(2) CHIEF OF STAFF OF JOINT COMMITTEE ON TAXATION.— 
Upon written request by the Chief of Staff of the Joint Com-
mittee on Taxation, the Secretary shall furnish him with any 
return or return information specified in such request. Such 
Chief of Staff may submit such return or return information to 
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any committee described in paragraph (1), except that any re-
turn or return information which can be associated with, or 
otherwise identify, directly or indirectly, a particular taxpayer 
shall be furnished to such committee only when sitting in 
closed executive session unless such taxpayer otherwise con-
sents in writing to such disclosure. 

(3) OTHER COMMITTEES.—Pursuant to an action by, and upon 
written request by the chairman of, a committee of the Senate 
or the House of Representatives (other than a committee speci-
fied in paragraph (1)) specially authorized to inspect any re-
turn or return information by a resolution of the Senate or the 
House of Representatives or, in the case of a joint committee 
(other than the joint committee specified in paragraph (1)) by 
concurrent resolution, the Secretary shall furnish such com-
mittee, or a duly authorized and designated subcommittee 
thereof, sitting in closed executive session, with any return or 
return information which such resolution authorizes the com-
mittee or subcommittee to inspect. Any resolution described in 
this paragraph shall specify the purpose for which the return 
or return information is to be furnished and that such informa-
tion cannot reasonably be obtained from any other source. 

(4) AGENTS OF COMMITTEES AND SUBMISSION OF INFORMATION 
TO SENATE OR HOUSE OF REPRESENTATIVES.— 

(A) COMMITTEES DESCRIBED IN PARAGRAPH (1).—Any com-
mittee described in paragraph (1) or the Chief of Staff of 
the Joint Committee on Taxation shall have the authority, 
acting directly, or by or through such examiners or agents 
as the chairman of such committee or such chief of staff 
may designate or appoint, to inspect returns and return in-
formation at such time and in such manner as may be de-
termined by such chairman or chief of staff. Any return or 
return information obtained by or on behalf of such com-
mittee pursuant to the provisions of this subsection may 
be submitted by the committee to the Senate or the House 
of Representatives, or to both. The Joint Committee on 
Taxation may also submit such return or return informa-
tion to any other committee described in paragraph (1), ex-
cept that any return or return information which can be 
associated with, or otherwise identify, directly or indi-
rectly, a particular taxpayer shall be furnished to such 
committee only when sitting in closed executive session 
unless such taxpayer otherwise consents in writing to such 
disclosure. 

(B) OTHER COMMITTEES.—Any committee or sub-
committee described in paragraph (3) shall have the right, 
acting directly, or by or through no more than four exam-
iners or agents, designated or appointed in writing in 
equal numbers by the chairman and ranking minority 
member of such committee or subcommittee, to inspect re-
turns and return information at such time and in such 
manner as may be determined by such chairman and 
ranking minority member. Any return or return informa-
tion obtained by or on behalf of such committee or sub-
committee pursuant to the provisions of this subsection 
may be submitted by the committee to the Senate or the 
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House of Representatives, or to both, except that any re-
turn or return information which can be associated with, 
or otherwise identify, directly or indirectly, a particular 
taxpayer, shall be furnished to the Senate or the House of 
Representatives only when sitting in closed executive ses-
sion unless such taxpayer otherwise consents in writing to 
such disclosure. 

(5) DISCLOSURE BY WHISTLEBLOWER.—Any person who other-
wise has or had access to any return or return information 
under this section may disclose such return or return informa-
tion to a committee referred to in paragraph (1) or any indi-
vidual authorized to receive or inspect information under para-
graph (4)(A) if such person believes such return or return infor-
mation may relate to possible misconduct, maladministration, 
or taxpayer abuse. 

(g) DISCLOSURE TO PRESIDENT AND CERTAIN OTHER PERSONS.— 
(1) IN GENERAL.—Upon written request by the President, 

signed by him personally, the Secretary shall furnish to the 
President, or to such employee or employees of the White 
House Office as the President may designate by name in such 
request, a return or return information with respect to any 
taxpayer named in such request. Any such request shall 
state— 

(A) the name and address of the taxpayer whose return 
or return information is to be disclosed, 

(B) the kind of return or return information which is to 
be disclosed, 

(C) the taxable period or periods covered by such return 
or return information, and 

(D) the specific reason why the inspection or disclosure 
is requested. 

(2) DISCLOSURE OF RETURN INFORMATION AS TO PRESI-
DENTIAL APPOINTEES AND CERTAIN OTHER FEDERAL GOVERN-
MENT APPOINTEES.—The Secretary may disclose to a duly au-
thorized representative of the Executive Office of the President 
or to the head of any Federal agency, upon written request by 
the President or head of such agency, or to the Federal Bureau 
of Investigation on behalf of and upon written request by the 
President or such head, return information with respect to an 
individual who is designated as being under consideration for 
appointment to a position in the executive or judicial branch 
of the Federal Government. Such return information shall be 
limited to whether such individual— 

(A) has filed returns with respect to the taxes imposed 
under chapter 1 for not more than the immediately pre-
ceding 3 years; 

(B) has failed to pay any tax within 10 days after notice 
and demand, or has been assessed any penalty under this 
title for negligence, in the current year or immediately pre-
ceding 3 years; 

(C) has been or is under investigation for possible crimi-
nal offenses under the internal revenue laws and the re-
sults of any such investigation; or 

(D) has been assessed any civil penalty under this title 
for fraud. 
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Within 3 days of the receipt of any request for any return in-
formation with respect to any individual under this paragraph, 
the Secretary shall notify such individual in writing that such 
information has been requested under the provisions of this 
paragraph. 

(3) RESTRICTION ON DISCLOSURE.—The employees to whom 
returns and return information are disclosed under this sub-
section shall not disclose such returns and return information 
to any other person except the President or the head of such 
agency without the personal written direction of the President 
or the head of such agency. 

(4) RESTRICTION ON DISCLOSURE TO CERTAIN EMPLOYEES.— 
Disclosure of returns and return information under this sub-
section shall not be made to any employee whose annual rate 
of basic pay is less than the annual rate of basic pay specified 
for positions subject to section 5316 of title 5, United States 
Code. 

(5) REPORTING REQUIREMENTS.—Within 30 days after the 
close of each calendar quarter, the President and the head of 
any agency requesting returns and return information under 
this subsection shall each file a report with the Joint Com-
mittee on Taxation setting forth the taxpayers with respect to 
whom such requests were made during such quarter under this 
subsection, the returns or return information involved, and the 
reasons for such requests. The President shall not be required 
to report on any request for returns and return information 
pertaining to an individual who was an officer or employee of 
the executive branch of the Federal Government at the time 
such request was made. Reports filed pursuant to this para-
graph shall not be disclosed unless the Joint Committee on 
Taxation determines that disclosure thereof (including identi-
fying details) would be in the national interest. Such reports 
shall be maintained by the Joint Committee on Taxation for a 
period not exceeding 2 years unless, within such period, the 
Joint Committee on Taxation determines that a disclosure to 
the Congress is necessary. 

(h) DISCLOSURE TO CERTAIN FEDERAL OFFICERS AND EMPLOYEES 
FOR PURPOSES OF TAX ADMINISTRATION, ETC..— 

(1) DEPARTMENT OF THE TREASURY.—Returns and return in-
formation shall, without written request, be open to inspection 
by or disclosure to officers and employees of the Department 
of the Treasury whose official duties require such inspection or 
disclosure for tax administration purposes. 

(2) DEPARTMENT OF JUSTICE.—In a matter involving tax ad-
ministration, a return or return information shall be open to 
inspection by or disclosure to officers and employees of the De-
partment of Justice (including United States attorneys) person-
ally and directly engaged in, and solely for their use in, any 
proceeding before a Federal grand jury or preparation for any 
proceeding (or investigation which may result in such a pro-
ceeding) before a Federal grand jury or any Federal or State 
court, but only if— 

(A) the taxpayer is or may be a party to the proceeding, 
or the proceeding arose out of, or in connection with, deter-
mining the taxpayer’s civil or criminal liability, or the col-
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lection of such civil liability in respect of any tax imposed 
under this title; 

(B) the treatment of an item reflected on such return is 
or may be related to the resolution of an issue in the pro-
ceeding or investigation; or 

(C) such return or return information relates or may re-
late to a transactional relationship between a person who 
is or may be a party to the proceeding and the taxpayer 
which affects, or may affect, the resolution of an issue in 
such proceeding or investigation. 

(3) FORM OF REQUEST.—In any case in which the Secretary 
is authorized to disclose a return or return information to the 
Department of Justice pursuant to the provisions of this sub-
section— 

(A) if the Secretary has referred the case to the Depart-
ment of Justice, or if the proceeding is authorized by sub-
chapter B of chapter 76, the Secretary may make such dis-
closure on his own motion, or 

(B) if the Secretary receives a written request from the 
Attorney General, the Deputy Attorney General, or an As-
sistant Attorney General for a return of, or return infor-
mation relating to, a person named in such request and 
setting forth the need for the disclosure, the Secretary 
shall disclose return or return the information so re-
quested. 

(4) DISCLOSURE IN JUDICIAL AND ADMINISTRATIVE TAX PRO-
CEEDINGS.—A return or return information may be disclosed in 
a Federal or State judicial or administrative proceeding per-
taining to tax administration, but only— 

(A) if the taxpayer is a party to the proceeding, or the 
proceeding arose out of, or in connection with, determining 
the taxpayer’s civil or criminal liability, or the collection of 
such civil liability, in respect of any tax imposed under 
this title; 

(B) if the treatment of an item reflected on such return 
is directly related to the resolution of an issue in the pro-
ceeding; 

(C) if such return or return information directly relates 
to a transactional relationship between a person who is a 
party to the proceeding and the taxpayer which directly af-
fects the resolution of an issue in the proceeding; or 

(D) to the extent required by order of a court pursuant 
to section 3500 of title 18, United States Code, or rule 16 
of the Federal Rules of Criminal Procedure, such court 
being authorized in the issuance of such order to give due 
consideration to congressional policy favoring the confiden-
tiality of returns and return information as set forth in 
this title. 

However, such return or return information shall not be dis-
closed as provided in subparagraph (A), (B), or (C) if the Sec-
retary determines that such disclosure would identify a con-
fidential informant or seriously impair a civil or criminal tax 
investigation. 

(5) WITHHOLDING OF TAX FROM SOCIAL SECURITY BENEFITS.— 
Upon written request of the payor agency, the Secretary may 
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disclose available return information from the master files of 
the Internal Revenue Service with respect to the address and 
status of an individual as a nonresident alien or as a citizen 
or resident of the United States to the Social Security Adminis-
tration or the Railroad Retirement Board (whichever is appro-
priate) for purposes of carrying out its responsibilities for with-
holding tax under section 1441 from social security benefits (as 
defined in section 86(d)). 

(6) INTERNAL REVENUE SERVICE OVERSIGHT BOARD.— 
(A) IN GENERAL.—Notwithstanding paragraph (1), and 

except as provided in subparagraph (B), no return or re-
turn information may be disclosed to any member of the 
Oversight Board described in subparagraph (A) or (D) of 
section 7802(b)(1) or to any employee or detailee of such 
Board by reason of their service with the Board. Any re-
quest for information not permitted to be disclosed under 
the preceding sentence, and any contact relating to a spe-
cific taxpayer, made by any such individual to an officer or 
employee of the Internal Revenue Service shall be reported 
by such officer or employee to the Secretary, the Treasury 
Inspector General for Tax Administration, and the Joint 
Committee on Taxation. 

(B) EXCEPTION FOR REPORTS TO THE BOARD.—If— 
(i) the Commissioner or the Treasury Inspector Gen-

eral for Tax Administration prepares any report or 
other matter for the Oversight Board in order to assist 
the Board in carrying out its duties; and 

(ii) the Commissioner or such Inspector General de-
termines it is necessary to include any return or re-
turn information in such report or other matter to en-
able the Board to carry out such duties, 

such return or return information (other than information 
regarding taxpayer identity) may be disclosed to members, 
employees, or detailees of the Board solely for the purpose 
of carrying out such duties. 

(i) DISCLOSURE TO FEDERAL OFFICERS OR EMPLOYEES FOR ADMIN-
ISTRATION OF FEDERAL LAWS NOT RELATING TO TAX ADMINISTRA-
TION.— 

(1) DISCLOSURE OF RETURNS AND RETURN INFORMATION FOR 
USE IN CRIMINAL INVESTIGATIONS.— 

(A) IN GENERAL.—Except as provided in paragraph (6), 
any return or return information with respect to any speci-
fied taxable period or periods shall, pursuant to and upon 
the grant of an ex parte order by a Federal district court 
judge or magistrate judge under subparagraph (B), be open 
(but only to the extent necessary as provided in such 
order) to inspection by, or disclosure to, officers and em-
ployees of any Federal agency who are personally and di-
rectly engaged in— 

(i) preparation for any judicial or administrative 
proceeding pertaining to the enforcement of a specifi-
cally designated Federal criminal statute (not involv-
ing tax administration) to which the United States or 
such agency is or may be a party, or pertaining to the 
case of a missing or exploited child, 
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(ii) any investigation which may result in such a 
proceeding, or 

(iii) any Federal grand jury proceeding pertaining to 
enforcement of such a criminal statute to which the 
United States or such agency is or may be a party, or 
to such a case of a missing or exploited child, 

solely for the use of such officers and employees in such 
preparation, investigation, or grand jury proceeding. 

(B) APPLICATION FOR ORDER.—The Attorney General, the 
Deputy Attorney General, the Associate Attorney General, 
any Assistant Attorney General, any United States attor-
ney, any special prosecutor appointed under section 593 of 
title 28, United States Code, or any attorney in charge of 
a criminal division organized crime strike force established 
pursuant to section 510 of title 28, United States Code, 
may authorize an application to a Federal district court 
judge or magistrate judge for the order referred to in sub-
paragraph (A). Upon such application, such judge or mag-
istrate judge may grant such order if he determines on the 
basis of the facts submitted by the applicant that— 

(i) there is reasonable cause to believe, based upon 
information believed to be reliable, that a specific 
criminal act has been committed, 

(ii) there is reasonable cause to believe that the re-
turn or return information is or may be relevant to a 
matter relating to the commission of such act, and 

(iii) the return or return information is sought exclu-
sively for use in a Federal criminal investigation or 
proceeding concerning such act (or any criminal inves-
tigation or proceeding, in the case of a matter relating 
to a missing or exploited child), and the information 
sought to be disclosed cannot reasonably be obtained, 
under the circumstances, from another source. 

(C) DISCLOSURE TO STATE AND LOCAL LAW ENFORCEMENT 
AGENCIES IN THE CASE OF MATTERS PERTAINING TO A MISS-
ING OR EXPLOITED CHILD.— 

(i) IN GENERAL.—In the case of an investigation per-
taining to a missing or exploited child, the head of any 
Federal agency, or his designee, may disclose any re-
turn or return information obtained under subpara-
graph (A) to officers and employees of any State or 
local law enforcement agency, but only if— 

(I) such State or local law enforcement agency is 
part of a team with the Federal agency in such in-
vestigation, and 

(II) such information is disclosed only to such of-
ficers and employees who are personally and di-
rectly engaged in such investigation. 

(ii) LIMITATION ON USE OF INFORMATION.—Informa-
tion disclosed under this subparagraph shall be solely 
for the use of such officers and employees in locating 
the missing child, in a grand jury proceeding, or in 
any preparation for, or investigation which may result 
in, a judicial or administrative proceeding. 
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(iii) MISSING CHILD.—For purposes of this subpara-
graph, the term ‘‘missing child’’ shall have the mean-
ing given such term by section 403 of the Missing 
Children’s Assistance Act (42 U.S.C. 5772). 

(iv) EXPLOITED CHILD.—For purposes of this sub-
paragraph, the term ‘‘exploited child’’ means a minor 
with respect to whom there is reason to believe that 
a specified offense against a minor (as defined by sec-
tion 111(7) of the Sex Offender Registration and Noti-
fication Act (42 U.S.C. 16911(7))) 1 has or is occurring. 

(2) DISCLOSURE OF RETURN INFORMATION OTHER THAN TAX-
PAYER RETURN INFORMATION FOR USE IN CRIMINAL INVESTIGA-
TIONS.— 

(A) IN GENERAL.—Except as provided in paragraph (6), 
upon receipt by the Secretary of a request which meets the 
requirements of subparagraph (B) from the head of any 
Federal agency or the Inspector General thereof, or, in the 
case of the Department of Justice, the Attorney General, 
the Deputy Attorney General, the Associate Attorney Gen-
eral, any Assistant Attorney General, the Director of the 
Federal Bureau of Investigation, the Administrator of the 
Drug Enforcement Administration, any United States at-
torney, any special prosecutor appointed under section 593 
of title 28, United States Code, or any attorney in charge 
of a criminal division organized crime strike force estab-
lished pursuant to section 510 of title 28, United States 
Code, the Secretary shall disclose return information 
(other than taxpayer return information) to officers and 
employees of such agency who are personally and directly 
engaged in— 

(i) preparation for any judicial or administrative 
proceeding described in paragraph (1)(A)(i), 

(ii) any investigation which may result in such a 
proceeding, or 

(iii) any grand jury proceeding described in para-
graph (1)(A)(iii), 

solely for the use of such officers and employees in such 
preparation, investigation, or grand jury proceeding. 

(B) REQUIREMENTS.—A request meets the requirements 
of this subparagraph if the request is in writing and sets 
forth— 

(i) the name and address of the taxpayer with re-
spect to whom the requested return information re-
lates; 

(ii) the taxable period or periods to which such re-
turn information relates; 

(iii) the statutory authority under which the pro-
ceeding or investigation described in subparagraph (A) 
is being conducted; and 

(iv) the specific reason or reasons why such disclo-
sure is, or may be, relevant to such proceeding or in-
vestigation. 

(C) TAXPAYER IDENTITY.—For purposes of this para-
graph, a taxpayer’s identity shall not be treated as tax-
payer return information. 
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(3) DISCLOSURE OF RETURN INFORMATION TO APPRISE APPRO-
PRIATE OFFICIALS OF CRIMINAL OR TERRORIST ACTIVITIES OR 
EMERGENCY CIRCUMSTANCES.— 

(A) POSSIBLE VIOLATIONS OF FEDERAL CRIMINAL LAW.— 
(i) IN GENERAL.—Except as provided in paragraph 

(6), the Secretary may disclose in writing return infor-
mation (other than taxpayer return information) 
which may constitute evidence of a violation of any 
Federal criminal law (not involving tax administra-
tion) to the extent necessary to apprise the head of the 
appropriate Federal agency charged with the responsi-
bility of enforcing such law. The head of such agency 
may disclose such return information to officers and 
employees of such agency to the extent necessary to 
enforce such law. 

(ii) TAXPAYER IDENTITY.—If there is return informa-
tion (other than taxpayer return information) which 
may constitute evidence of a violation by any taxpayer 
of any Federal criminal law (not involving tax admin-
istration), such taxpayer’s identity may also be dis-
closed under clause (i). 

(B) EMERGENCY CIRCUMSTANCES.— 
(i) DANGER OF DEATH OR PHYSICAL INJURY.—Under 

circumstances involving an imminent danger of death 
or physical injury to any individual, the Secretary may 
disclose return information to the extent necessary to 
apprise appropriate officers or employees of any Fed-
eral or State law enforcement agency of such cir-
cumstances. 

(ii) FLIGHT FROM FEDERAL PROSECUTION.—Under 
circumstances involving the imminent flight of any in-
dividual from Federal prosecution, the Secretary may 
disclose return information to the extent necessary to 
apprise appropriate officers or employees of any Fed-
eral law enforcement agency of such circumstances. 

(C) TERRORIST ACTIVITIES, ETC..— 
(i) IN GENERAL.—Except as provided in paragraph 

(6), the Secretary may disclose in writing return infor-
mation (other than taxpayer return information) that 
may be related to a terrorist incident, threat, or activ-
ity to the extent necessary to apprise the head of the 
appropriate Federal law enforcement agency respon-
sible for investigating or responding to such terrorist 
incident, threat, or activity. The head of the agency 
may disclose such return information to officers and 
employees of such agency to the extent necessary to 
investigate or respond to such terrorist incident, 
threat, or activity. 

(ii) DISCLOSURE TO THE DEPARTMENT OF JUSTICE.— 
Returns and taxpayer return information may also be 
disclosed to the Attorney General under clause (i) to 
the extent necessary for, and solely for use in pre-
paring, an application under paragraph (7)(D). 
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(iii) TAXPAYER IDENTITY.—For purposes of this sub-
paragraph, a taxpayer’s identity shall not be treated 
as taxpayer return information. 

(4) USE OF CERTAIN DISCLOSED RETURNS AND RETURN INFOR-
MATION IN JUDICIAL OR ADMINISTRATIVE PROCEEDINGS.— 

(A) RETURNS AND TAXPAYER RETURN INFORMATION.—Ex-
cept as provided in subparagraph (C), any return or tax-
payer return information obtained under paragraph (1) or 
(7)(C) may be disclosed in any judicial or administrative 
proceeding pertaining to enforcement of a specifically des-
ignated Federal criminal statute or related civil forfeiture 
(not involving tax administration) to which the United 
States or a Federal agency is a party— 

(i) if the court finds that such return or taxpayer re-
turn information is probative of a matter in issue rel-
evant in establishing the commission of a crime or the 
guilt or liability of a party, or 

(ii) to the extent required by order of the court pur-
suant to section 3500 of title 18, United States Code, 
or rule 16 of the Federal Rules of Criminal Procedure. 

(B) RETURN INFORMATION (OTHER THAN TAXPAYER RE-
TURN INFORMATION).—Except as provided in subparagraph 
(C), any return information (other than taxpayer return in-
formation) obtained under paragraph (1), (2), (3)(A) or (C), 
or (7) may be disclosed in any judicial or administrative 
proceeding pertaining to enforcement of a specifically des-
ignated Federal criminal statute or related civil forfeiture 
(not involving tax administration) to which the United 
States or a Federal agency is a party. 

(C) CONFIDENTIAL INFORMANT; IMPAIRMENT OF INVES-
TIGATIONS.—No return or return information shall be ad-
mitted into evidence under subparagraph (A)(i) or (B) if 
the Secretary determines and notifies the Attorney Gen-
eral or his delegate or the head of the Federal agency that 
such admission would identify a confidential informant or 
seriously impair a civil or criminal tax investigation. 

(D) CONSIDERATION OF CONFIDENTIALITY POLICY.—In rul-
ing upon the admissibility of returns or return informa-
tion, and in the issuance of an order under subparagraph 
(A)(ii), the court shall give due consideration to congres-
sional policy favoring the confidentiality of returns and re-
turn information as set forth in this title. 

(E) REVERSIBLE ERROR.—The admission into evidence of 
any return or return information contrary to the provisions 
of this paragraph shall not, as such, constitute reversible 
error upon appeal of a judgment in the proceeding. 

(5) DISCLOSURE TO LOCATE FUGITIVES FROM JUSTICE.— 
(A) IN GENERAL.—Except as provided in paragraph (6), 

the return of an individual or return information with re-
spect to such individual shall, pursuant to and upon the 
grant of an ex parte order by a Federal district court judge 
or magistrate judge under subparagraph (B), be open (but 
only to the extent necessary as provided in such order) to 
inspection by, or disclosure to, officers and employees of 
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any Federal agency exclusively for use in locating such in-
dividual. 

(B) APPLICATION FOR ORDER.—Any person described in 
paragraph (1)(B) may authorize an application to a Fed-
eral district court judge or magistrate judge for an order 
referred to in subparagraph (A). Upon such application, 
such judge or magistrate judge may grant such order if he 
determines on the basis of the facts submitted by the ap-
plicant that— 

(i) a Federal arrest warrant relating to the commis-
sion of a Federal felony offense has been issued for an 
individual who is a fugitive from justice, 

(ii) the return of such individual or return informa-
tion with respect to such individual is sought exclu-
sively for use in locating such individual, and 

(iii) there is reasonable cause to believe that such 
return or return information may be relevant in deter-
mining the location of such individual. 

(6) CONFIDENTIAL INFORMANTS; IMPAIRMENT OF INVESTIGA-
TIONS.—The Secretary shall not disclose any return or return 
information under paragraph (1), (2), (3)(A) or (C), (5), (7), or 
(8) if the Secretary determines (and, in the case of a request 
for disclosure pursuant to a court order described in paragraph 
(1)(B) or (5)(B), certifies to the court) that such disclosure 
would identify a confidential informant or seriously impair a 
civil or criminal tax investigation. 

(7) DISCLOSURE UPON REQUEST OF INFORMATION RELATING TO 
TERRORIST ACTIVITIES, ETC..— 

(A) DISCLOSURE TO LAW ENFORCEMENT AGENCIES.— 
(i) IN GENERAL.—Except as provided in paragraph 

(6), upon receipt by the Secretary of a written request 
which meets the requirements of clause (iii), the Sec-
retary may disclose return information (other than 
taxpayer return information) to officers and employees 
of any Federal law enforcement agency who are per-
sonally and directly engaged in the response to or in-
vestigation of any terrorist incident, threat, or activity. 

(ii) DISCLOSURE TO STATE AND LOCAL LAW ENFORCE-
MENT AGENCIES.—The head of any Federal law en-
forcement agency may disclose return information ob-
tained under clause (i) to officers and employees of any 
State or local law enforcement agency but only if such 
agency is part of a team with the Federal law enforce-
ment agency in such response or investigation and 
such information is disclosed only to officers and em-
ployees who are personally and directly engaged in 
such response or investigation. 

(iii) REQUIREMENTS.—A request meets the require-
ments of this clause if— 

(I) the request is made by the head of any Fed-
eral law enforcement agency (or his delegate) in-
volved in the response to or investigation of any 
terrorist incident, threat, or activity, and 
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(II) the request sets forth the specific reason or 
reasons why such disclosure may be relevant to a 
terrorist incident, threat, or activity. 

(iv) LIMITATION ON USE OF INFORMATION.—Informa-
tion disclosed under this subparagraph shall be solely 
for the use of the officers and employees to whom such 
information is disclosed in such response or investiga-
tion. 

(v) TAXPAYER IDENTITY.—For purposes of this sub-
paragraph, a taxpayer’s identity shall not be treated 
as taxpayer return information. 

(B) DISCLOSURE TO INTELLIGENCE AGENCIES.— 
(i) IN GENERAL.—Except as provided in paragraph 

(6), upon receipt by the Secretary of a written request 
which meets the requirements of clause (ii), the Sec-
retary may disclose return information (other than 
taxpayer return information) to those officers and em-
ployees of the Department of Justice, the Department 
of the Treasury, and other Federal intelligence agen-
cies who are personally and directly engaged in the 
collection or analysis of intelligence and counterintel-
ligence information or investigation concerning any 
terrorist incident, threat, or activity. For purposes of 
the preceding sentence, the information disclosed 
under the preceding sentence shall be solely for the 
use of such officers and employees in such investiga-
tion, collection, or analysis. 

(ii) REQUIREMENTS.—A request meets the require-
ments of this subparagraph if the request— 

(I) is made by an individual described in clause 
(iii), and 

(II) sets forth the specific reason or reasons why 
such disclosure may be relevant to a terrorist inci-
dent, threat, or activity. 

(iii) REQUESTING INDIVIDUALS.—An individual de-
scribed in this subparagraph is an individual— 

(I) who is an officer or employee of the Depart-
ment of Justice or the Department of the Treasury 
who is appointed by the President with the advice 
and consent of the Senate or who is the Director 
of the United States Secret Service, and 

(II) who is responsible for the collection and 
analysis of intelligence and counterintelligence in-
formation concerning any terrorist incident, 
threat, or activity. 

(iv) TAXPAYER IDENTITY.—For purposes of this sub-
paragraph, a taxpayer’s identity shall not be treated 
as taxpayer return information. 

(C) DISCLOSURE UNDER EX PARTE ORDERS.— 
(i) IN GENERAL.—Except as provided in paragraph 

(6), any return or return information with respect to 
any specified taxable period or periods shall, pursuant 
to and upon the grant of an ex parte order by a Fed-
eral district court judge or magistrate under clause 
(ii), be open (but only to the extent necessary as pro-
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vided in such order) to inspection by, or disclosure to, 
officers and employees of any Federal law enforcement 
agency or Federal intelligence agency who are person-
ally and directly engaged in any investigation, re-
sponse to, or analysis of intelligence and counterintel-
ligence information concerning any terrorist incident, 
threat, or activity. Return or return information 
opened to inspection or disclosure pursuant to the pre-
ceding sentence shall be solely for the use of such offi-
cers and employees in the investigation, response, or 
analysis, and in any judicial, administrative, or grand 
jury proceedings, pertaining to such terrorist incident, 
threat, or activity. 

(ii) APPLICATION FOR ORDER.—The Attorney General, 
the Deputy Attorney General, the Associate Attorney 
General, any Assistant Attorney General, or any 
United States attorney may authorize an application 
to a Federal district court judge or magistrate for the 
order referred to in clause (i). Upon such application, 
such judge or magistrate may grant such order if he 
determines on the basis of the facts submitted by the 
applicant that— 

(I) there is reasonable cause to believe, based 
upon information believed to be reliable, that the 
return or return information may be relevant to a 
matter relating to such terrorist incident, threat, 
or activity, and 

(II) the return or return information is sought 
exclusively for use in a Federal investigation, 
analysis, or proceeding concerning any terrorist 
incident, threat, or activity. 

(D) SPECIAL RULE FOR EX PARTE DISCLOSURE BY THE 
IRS.— 

(i) IN GENERAL.—Except as provided in paragraph 
(6), the Secretary may authorize an application to a 
Federal district court judge or magistrate for the order 
referred to in subparagraph (C)(i). Upon such applica-
tion, such judge or magistrate may grant such order if 
he determines on the basis of the facts submitted by 
the applicant that the requirements of subparagraph 
(C)(ii)(I) are met. 

(ii) LIMITATION ON USE OF INFORMATION.—Informa-
tion disclosed under clause (i)— 

(I) may be disclosed only to the extent necessary 
to apprise the head of the appropriate Federal law 
enforcement agency responsible for investigating 
or responding to a terrorist incident, threat, or ac-
tivity, and 

(II) shall be solely for use in a Federal inves-
tigation, analysis, or proceeding concerning any 
terrorist incident, threat, or activity. 

The head of such Federal agency may disclose such infor-
mation to officers and employees of such agency to the ex-
tent necessary to investigate or respond to such terrorist 
incident, threat, or activity. 
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(8) COMPTROLLER GENERAL.— 
(A) RETURNS AVAILABLE FOR INSPECTION.—Except as 

provided in subparagraph (C), upon written request by the 
Comptroller General of the United States, returns and re-
turn information shall be open to inspection by, or disclo-
sure to, officers and employees of the Government Ac-
countability Office for the purpose of, and to the extent 
necessary in, making— 

(i) an audit of the Internal Revenue Service, the Bu-
reau of Alcohol, Tobacco, Firearms, and Explosives, 
Department of Justice, or the Tax and Trade Bureau, 
Department of the Treasury, which may be required 
by section 713 of title 31, United States Code, or 

(ii) any audit authorized by subsection (p)(6), 
except that no such officer or employee shall, except to the 
extent authorized by subsection (f) or (p)(6), disclose to any 
person, other than another officer or employee of such of-
fice whose official duties require such disclosure, any re-
turn or return information described in section 4424(a) in 
a form which can be associated with, or otherwise identify, 
directly or indirectly, a particular taxpayer, nor shall such 
officer or employee disclose any other return or return in-
formation, except as otherwise expressly provided by law, 
to any person other than such other officer or employee of 
such office in a form which can be associated with, or oth-
erwise identify, directly or indirectly, a particular tax-
payer. 

(B) AUDITS OF OTHER AGENCIES.— 
(i) IN GENERAL.—Nothing in this section shall pro-

hibit any return or return information obtained under 
this title by any Federal agency (other than an agency 
referred to in subparagraph (A)) or by a Trustee as de-
fined in the District of Columbia Retirement Protec-
tion Act of 1997, for use in any program or activity 
from being open to inspection by, or disclosure to, offi-
cers and employees of the Government Accountability 
Office if such inspection or disclosure is— 

(I) for purposes of, and to the extent necessary 
in, making an audit authorized by law of such 
program or activity, and 

(II) pursuant to a written request by the Comp-
troller General of the United States to the head of 
such Federal agency. 

(ii) INFORMATION FROM SECRETARY.—If the Comp-
troller General of the United States determines that 
the returns or return information available under 
clause (i) are not sufficient for purposes of making an 
audit of any program or activity of a Federal agency 
(other than an agency referred to in subparagraph 
(A)), upon written request by the Comptroller General 
to the Secretary, returns and return information (of 
the type authorized by subsection (l) or (m) to be made 
available to the Federal agency for use in such pro-
gram or activity) shall be open to inspection by, or dis-
closure to, officers and employees of the Government 
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Accountability Office for the purpose of, and to the ex-
tent necessary in, making such audit. 

(iii) REQUIREMENT OF NOTIFICATION UPON COMPLE-
TION OF AUDIT.—Within 90 days after the completion 
of an audit with respect to which returns or return in-
formation were opened to inspection or disclosed under 
clause (i) or (ii), the Comptroller General of the United 
States shall notify in writing the Joint Committee on 
Taxation of such completion. Such notice shall in-
clude— 

(I) a description of the use of the returns and re-
turn information by the Federal agency involved, 

(II) such recommendations with respect to the 
use of returns and return information by such 
Federal agency as the Comptroller General deems 
appropriate, and 

(III) a statement on the impact of any such rec-
ommendations on confidentiality of returns and 
return information and the administration of this 
title. 

(iv) CERTAIN RESTRICTIONS MADE APPLICABLE.—The 
restrictions contained in subparagraph (A) on the dis-
closure of any returns or return information open to 
inspection or disclosed under such subparagraph shall 
also apply to returns and return information open to 
inspection or disclosed under this subparagraph. 

(C) DISAPPROVAL BY JOINT COMMITTEE ON TAXATION.— 
Returns and return information shall not be open to in-
spection or disclosed under subparagraph (A) or (B) with 
respect to an audit— 

(i) unless the Comptroller General of the United 
States notifies in writing the Joint Committee on Tax-
ation of such audit, and 

(ii) if the Joint Committee on Taxation disapproves 
such audit by a vote of at least two-thirds of its mem-
bers within the 30-day period beginning on the day 
the Joint Committee on Taxation receives such notice. 

(j) STATISTICAL USE.— 
(1) DEPARTMENT OF COMMERCE.—Upon request in writing by 

the Secretary of Commerce, the Secretary shall furnish— 
(A) such returns, or return information reflected thereon, 

to officers and employees of the Bureau of the Census, and 
(B) such return information reflected on returns of cor-

porations to officers and employees of the Bureau of Eco-
nomic Analysis, 

as the Secretary may prescribe by regulation for the purpose 
of, but only to the extent necessary in, the structuring of cen-
suses and national economic accounts and conducting related 
statistical activities authorized by law. 

(2) FEDERAL TRADE COMMISSION.—Upon request in writing 
by the Chairman of the Federal Trade Commission, the Sec-
retary shall furnish such return information reflected on any 
return of a corporation with respect to the tax imposed by 
chapter 1 to officers and employees of the Division of Financial 
Statistics of the Bureau of Economics of such commission as 
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the Secretary may prescribe by regulation for the purpose of, 
but only to the extent necessary in, administration by such di-
vision of legally authorized economic surveys of corporations. 

(3) DEPARTMENT OF TREASURY.—Returns and return infor-
mation shall be open to inspection by or disclosure to officers 
and employees of the Department of the Treasury whose offi-
cial duties require such inspection or disclosure for the purpose 
of, but only to the extent necessary in, preparing economic or 
financial forecasts, projections, analyses, and statistical studies 
and conducting related activities. Such inspection or disclosure 
shall be permitted only upon written request which sets forth 
the specific reason or reasons why such inspection or disclosure 
is necessary and which is signed by the head of the bureau or 
office of the Department of the Treasury requesting the inspec-
tion or disclosure. 

(4) ANONYMOUS FORM.—No person who receives a return or 
return information under this subsection shall disclose such re-
turn or return information to any person other than the tax-
payer to whom it relates except in a form which cannot be as-
sociated with, or otherwise identify, directly or indirectly, a 
particular taxpayer. 

(5) DEPARTMENT OF AGRICULTURE.—Upon request in writing 
by the Secretary of Agriculture, the Secretary shall furnish 
such returns, or return information reflected thereon, as the 
Secretary may prescribe by regulation to officers and employ-
ees of the Department of Agriculture whose official duties re-
quire access to such returns or information for the purpose of, 
but only to the extent necessary in, structuring, preparing, and 
conducting the census of agriculture pursuant to the Census of 
Agriculture Act of 1997 (Public Law 105–113). 

(6) CONGRESSIONAL BUDGET OFFICE.—Upon written request 
by the Director of the Congressional Budget Office, the Sec-
retary shall furnish to officers and employees of the Congres-
sional Budget Office return information for the purpose of, but 
only to the extent necessary for, long-term models of the social 
security and medicare programs. 

(k) DISCLOSURE OF CERTAIN RETURNS AND RETURN INFORMATION 
FOR TAX ADMINISTRATION PURPOSES.— 

(1) DISCLOSURE OF ACCEPTED OFFERS-IN-COMPROMISE.—Re-
turn information shall be disclosed to members of the general 
public to the extent necessary to permit inspection of any ac-
cepted offer-in-compromise under section 7122 relating to the 
liability for a tax imposed by this title. 

(2) DISCLOSURE OF AMOUNT OF OUTSTANDING LIEN.—If a no-
tice of lien has been filed pursuant to section 6323(f), the 
amount of the outstanding obligation secured by such lien may 
be disclosed to any person who furnishes satisfactory written 
evidence that he has a right in the property subject to such 
lien or intends to obtain a right in such property. 

(3) DISCLOSURE OF RETURN INFORMATION TO CORRECT 
MISSTATEMENTS OF FACT.—The Secretary may, but only fol-
lowing approval by the Joint Committee on Taxation, disclose 
such return information or any other information with respect 
to any specific taxpayer to the extent necessary for tax admin-
istration purposes to correct a misstatement of fact published 
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or disclosed with respect to such taxpayer’s return or any 
transaction of the taxpayer with the Internal Revenue Service. 

(4) DISCLOSURE TO COMPETENT AUTHORITY UNDER TAX CON-
VENTION.—A return or return information may be disclosed to 
a competent authority of a foreign government which has an 
income tax or gift and estate tax convention, or other conven-
tion or bilateral agreement relating to the exchange of tax in-
formation, with the United States but only to the extent pro-
vided in, and subject to the terms and conditions of, such con-
vention or bilateral agreement. 

(5) STATE AGENCIES REGULATING TAX RETURN PREPARERS.— 
Taxpayer identity information with respect to any tax return 
preparer, and information as to whether or not any penalty 
has been assessed against such tax return preparer under sec-
tion 6694, 6695, or 7216, may be furnished to any agency, 
body, or commission lawfully charged under any State or local 
law with the licensing, registration, or regulation of tax return 
preparers. Such information may be furnished only upon writ-
ten request by the head of such agency, body, or commission 
designating the officers or employees to whom such informa-
tion is to be furnished. Information may be furnished and used 
under this paragraph only for purposes of the licensing, reg-
istration, or regulation of tax return preparers. 

(6) DISCLOSURE BY CERTAIN OFFICERS AND EMPLOYEES FOR 
INVESTIGATIVE PURPOSES.—An internal revenue officer or em-
ployee and an officer or employee of the Office of Treasury In-
spector General for Tax Administration may, in connection 
with his official duties relating to any audit, collection activity, 
or civil or criminal tax investigation or any other offense under 
the internal revenue laws, disclose return information to the 
extent that such disclosure is necessary in obtaining informa-
tion, which is not otherwise reasonably available, with respect 
to the correct determination of tax, liability for tax, or the 
amount to be collected or with respect to the enforcement of 
any other provision of this title. Such disclosures shall be made 
only in such situations and under such conditions as the Sec-
retary may prescribe by regulation. This paragraph shall not 
apply to any disclosure to an individual providing information 
relating to any purpose described in paragraph (1) or (2) of sec-
tion 7623(a) which is made under paragraph (13)(A). 

(7) DISCLOSURE OF EXCISE TAX REGISTRATION INFORMATION.— 
To the extent the Secretary determines that disclosure is nec-
essary to permit the effective administration of subtitle D, the 
Secretary may disclose— 

(A) the name, address, and registration number of each 
person who is registered under any provision of subtitle D 
(and, in the case of a registered terminal operator, the ad-
dress of each terminal operated by such operator), and 

(B) the registration status of any person. 
(8) LEVIES ON CERTAIN GOVERNMENT PAYMENTS.— 

(A) DISCLOSURE OF RETURN INFORMATION IN LEVIES ON 
FINANCIAL MANAGEMENT SERVICE.—In serving a notice of 
levy, or release of such levy, with respect to any applicable 
government payment, the Secretary may disclose to offi-
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cers and employees of the Financial Management Serv-
ice— 

(i) return information, including taxpayer identity 
information, 

(ii) the amount of any unpaid liability under this 
title (including penalties and interest), and 

(iii) the type of tax and tax period to which such un-
paid liability relates. 

(B) RESTRICTION ON USE OF DISCLOSED INFORMATION.— 
Return information disclosed under subparagraph (A) may 
be used by officers and employees of the Financial Man-
agement Service only for the purpose of, and to the extent 
necessary in, transferring levied funds in satisfaction of 
the levy, maintaining appropriate agency records in regard 
to such levy or the release thereof, notifying the taxpayer 
and the agency certifying such payment that the levy has 
been honored, or in the defense of any litigation ensuing 
from the honor of such levy. 

(C) APPLICABLE GOVERNMENT PAYMENT.—For purposes of 
this paragraph, the term ‘‘applicable government payment’’ 
means— 

(i) any Federal payment (other than a payment for 
which eligibility is based on the income or assets (or 
both) of a payee) certified to the Financial Manage-
ment Service for disbursement, and 

(ii) any other payment which is certified to the Fi-
nancial Management Service for disbursement and 
which the Secretary designates by published notice. 

(9) DISCLOSURE OF INFORMATION TO ADMINISTER SECTION 
6311.—The Secretary may disclose returns or return informa-
tion to financial institutions and others to the extent the Sec-
retary deems necessary for the administration of section 6311. 
Disclosures of information for purposes other than to accept 
payments by checks or money orders shall be made only to the 
extent authorized by written procedures promulgated by the 
Secretary. 

(10) DISCLOSURE OF CERTAIN RETURNS AND RETURN INFORMA-
TION TO CERTAIN PRISON OFFICIALS.— 

(A) IN GENERAL.—Under such procedures as the Sec-
retary may prescribe, the Secretary may disclose to officers 
and employees of the Federal Bureau of Prisons and of any 
State agency charged with the responsibility for adminis-
tration of prisons any returns or return information with 
respect to individuals incarcerated in Federal or State 
prison systems whom the Secretary has determined may 
have filed or facilitated the filing of a false or fraudulent 
return to the extent that the Secretary determines that 
such disclosure is necessary to permit effective Federal tax 
administration. 

(B) DISCLOSURE TO CONTRACTOR-RUN PRISONS.—Under 
such procedures as the Secretary may prescribe, the disclo-
sures authorized by subparagraph (A) may be made to con-
tractors responsible for the operation of a Federal or State 
prison on behalf of such Bureau or agency. 
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(C) RESTRICTIONS ON USE OF DISCLOSED INFORMATION.— 
Any return or return information received under this para-
graph shall be used only for the purposes of and to the ex-
tent necessary in taking administrative action to prevent 
the filing of false and fraudulent returns, including admin-
istrative actions to address possible violations of adminis-
trative rules and regulations of the prison facility and in 
administrative and judicial proceedings arising from such 
administrative actions. 

(D) RESTRICTIONS ON REDISCLOSURE AND DISCLOSURE TO 
LEGAL REPRESENTATIVES.—Notwithstanding subsection 
(h)— 

(i) RESTRICTIONS ON REDISCLOSURE.—Except as pro-
vided in clause (ii), any officer, employee, or contractor 
of the Federal Bureau of Prisons or of any State agen-
cy charged with the responsibility for administration 
of prisons shall not disclose any information obtained 
under this paragraph to any person other than an offi-
cer or employee or contractor of such Bureau or agen-
cy personally and directly engaged in the administra-
tion of prison facilities on behalf of such Bureau or 
agency. 

(ii) DISCLOSURE TO LEGAL REPRESENTATIVES.—The 
returns and return information disclosed under this 
paragraph may be disclosed to the duly authorized 
legal representative of the Federal Bureau of Prisons, 
State agency, or contractor charged with the responsi-
bility for administration of prisons, or of the incarcer-
ated individual accused of filing the false or fraudulent 
return who is a party to an action or proceeding de-
scribed in subparagraph (C), solely in preparation for, 
or for use in, such action or proceeding. 

(11) DISCLOSURE OF RETURN INFORMATION TO DEPARTMENT 
OF STATE FOR PURPOSES OF PASSPORT REVOCATION UNDER SEC-
TION 7345.— 

(A) IN GENERAL.—The Secretary shall, upon receiving a 
certification described in section 7345, disclose to the Sec-
retary of State return information with respect to a tax-
payer who has a seriously delinquent tax debt described in 
such section. Such return information shall be limited to— 

(i) the taxpayer identity information with respect to 
such taxpayer, and 

(ii) the amount of such seriously delinquent tax 
debt. 

(B) RESTRICTION ON DISCLOSURE.—Return information 
disclosed under subparagraph (A) may be used by officers 
and employees of the Department of State for the purposes 
of, and to the extent necessary in, carrying out the require-
ments of section 32101 of the FAST Act. 

(12) QUALIFIED TAX COLLECTION CONTRACTORS.—Persons pro-
viding services pursuant to a qualified tax collection contract 
under section 6306 may, if speaking to a person who has iden-
tified himself or herself as having the name of the taxpayer to 
which a tax receivable (within the meaning of such section) re-
lates, identify themselves as contractors of the Internal Rev-
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enue Service and disclose the business name of the contractor, 
and the nature, subject, and reason for the contact. Disclosures 
under this paragraph shall be made only in such situations 
and under such conditions as have been approved by the Sec-
retary. 

(13) DISCLOSURE TO WHISTLEBLOWERS.— 
(A) IN GENERAL.—The Secretary may disclose, to any in-

dividual providing information relating to any purpose de-
scribed in paragraph (1) or (2) of section 7623(a), return in-
formation related to the investigation of any taxpayer with 
respect to whom the individual has provided such informa-
tion, but only to the extent that such disclosure is nec-
essary in obtaining information, which is not otherwise 
reasonably available, with respect to the correct deter-
mination of tax liability for tax, or the amount to be col-
lected with respect to the enforcement of any other provi-
sion of this title. 

(B) UPDATES ON WHISTLEBLOWER INVESTIGATIONS.—The 
Secretary shall disclose to an individual providing informa-
tion relating to any purpose described in paragraph (1) or 
(2) of section 7623(a) the following: 

(i) Not later than 60 days after a case for which the 
individual has provided information has been referred 
for an audit or examination, a notice with respect to 
such referral. 

(ii) Not later than 60 days after a taxpayer with re-
spect to whom the individual has provided information 
has made a payment of tax with respect to tax liability 
to which such information relates, a notice with re-
spect to such payment. 

(iii) Subject to such requirements and conditions as 
are prescribed by the Secretary, upon a written re-
quest by such individual— 

(I) information on the status and stage of any 
investigation or action related to such informa-
tion, and 

(II) in the case of a determination of the amount 
of any award under section 7623(b), the reasons 
for such determination. 

Clause (iii) shall not apply to any information if the Sec-
retary determines that disclosure of such information 
would seriously impair Federal tax administration. Infor-
mation described in clauses (i), (ii), and (iii) may be dis-
closed to a designee of the individual providing such infor-
mation in accordance with guidance provided by the Sec-
retary. 

(14) DISCLOSURE OF RETURN INFORMATION FOR PURPOSES OF 
CYBERSECURITY AND THE PREVENTION OF IDENTITY THEFT TAX 
REFUND FRAUD.— 

(A) IN GENERAL.—Under such procedures and subject to 
such conditions as the Secretary may prescribe, the Sec-
retary may disclose specified return information to speci-
fied ISAC participants to the extent that the Secretary de-
termines such disclosure is in furtherance of effective Fed-
eral tax administration relating to the detection or preven-
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tion of identity theft tax refund fraud, validation of tax-
payer identity, authentication of taxpayer returns, or de-
tection or prevention of cybersecurity threats. 

(B) SPECIFIED ISAC PARTICIPANTS.—For purposes of this 
paragraph— 

(i) IN GENERAL.—The term ‘‘specified ISAC partici-
pant’’ means— 

(I) any person designated by the Secretary as 
having primary responsibility for a function per-
formed with respect to the information sharing 
and analysis center described in section 2003(a) of 
the Taxpayer First Act, and 

(II) any person subject to the requirements of 
section 7216 and which is a participant in such in-
formation sharing and analysis center. 

(ii) INFORMATION SHARING AGREEMENT.—Such term 
shall not include any person unless such person has 
entered into a written agreement with the Secretary 
setting forth the terms and conditions for the disclo-
sure of information to such person under this para-
graph, including requirements regarding the protec-
tion and safeguarding of such information by such per-
son. 

(C) SPECIFIED RETURN INFORMATION.—For purposes of 
this paragraph, the term ‘‘specified return information’’ 
means— 

(i) in the case of a return which is in connection 
with a case of potential identity theft refund fraud— 

(I) in the case of such return filed electronically, 
the internet protocol address, device identification, 
email domain name, speed of completion, method 
of authentication, refund method, and such other 
return information related to the electronic filing 
characteristics of such return as the Secretary 
may identify for purposes of this subclause, and 

(II) in the case of such return prepared by a tax 
return preparer, identifying information with re-
spect to such tax return preparer, including the 
preparer taxpayer identification number and elec-
tronic filer identification number of such preparer, 

(ii) in the case of a return which is in connection 
with a case of a identity theft refund fraud which has 
been confirmed by the Secretary (pursuant to such 
procedures as the Secretary may provide), the infor-
mation referred to in subclauses (I) and (II) of clause 
(i), the name and taxpayer identification number of 
the taxpayer as it appears on the return, and any 
bank account and routing information provided for 
making a refund in connection with such return, and 

(iii) in the case of any cybersecurity threat to the In-
ternal Revenue Service, information similar to the in-
formation described in subclauses (I) and (II) of clause 
(i) with respect to such threat. 

(D) RESTRICTION ON USE OF DISCLOSED INFORMATION.— 
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(i) DESIGNATED THIRD PARTIES.—Any return infor-
mation received by a person described in subpara-
graph (B)(i)(I) shall be used only for the purposes of 
and to the extent necessary in— 

(I) performing the function such person is des-
ignated to perform under such subparagraph, 

(II) facilitating disclosures authorized under 
subparagraph (A) to persons described in subpara-
graph (B)(i)(II), and 

(III) facilitating disclosures authorized under 
subsection (d) to participants in such information 
sharing and analysis center. 

(ii) RETURN PREPARERS.—Any return information re-
ceived by a person described in subparagraph (B)(i)(II) 
shall be treated for purposes of section 7216 as infor-
mation furnished to such person for, or in connection 
with, the preparation of a return of the tax imposed 
under chapter 1. 

(E) DATA PROTECTION AND SAFEGUARDS.—Return infor-
mation disclosed under this paragraph shall be subject to 
such protections and safeguards as the Secretary may re-
quire in regulations or other guidance or in the written 
agreement referred to in subparagraph (B)(ii). Such writ-
ten agreement shall include a requirement that any unau-
thorized access to information disclosed under this para-
graph, and any breach of any system in which such infor-
mation is held, be reported to the Treasury Inspector Gen-
eral for Tax Administration. 

(15) DISCLOSURES TO SOCIAL SECURITY ADMINISTRATION TO 
IDENTIFY TAX RECEIVABLES NOT ELIGIBLE FOR COLLECTION PUR-
SUANT TO QUALIFIED TAX COLLECTION CONTRACTS.—In the case 
of any individual involved with a tax receivable which the Sec-
retary has identified for possible collection pursuant to a quali-
fied tax collection contract (as defined in section 6306(b)), the 
Secretary may disclose the taxpayer identity and date of birth 
of such individual to officers, employees, and contractors of the 
Social Security Administration to determine if such tax receiv-
able is not eligible for collection pursuant to such a qualified 
tax collection contract by reason of section 6306(d)(3)(E). 

(l) DISCLOSURE OF RETURNS AND RETURN INFORMATION FOR PUR-
POSES OTHER THAN TAX ADMINISTRATION.— 

(1) DISCLOSURE OF CERTAIN RETURNS AND RETURN INFORMA-
TION TO SOCIAL SECURITY ADMINISTRATION AND RAILROAD RE-
TIREMENT BOARD.—The Secretary may, upon written request, 
disclose returns and return information with respect to— 

(A) taxes imposed by chapters 2, 21, and 24, to the So-
cial Security Administration for purposes of its administra-
tion of the Social Security Act; 

(B) a plan to which part I of subchapter D of chapter 1 
applies, to the Social Security Administration for purposes 
of carrying out its responsibility under section 1131 of the 
Social Security Act, limited, however to return information 
described in section 6057(d); and 
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(C) taxes imposed by chapter 22, to the Railroad Retire-
ment Board for purposes of its administration of the Rail-
road Retirement Act. 

(2) DISCLOSURE OF RETURNS AND RETURN INFORMATION TO 
THE DEPARTMENT OF LABOR AND PENSION BENEFIT GUARANTY 
CORPORATION.—The Secretary may, upon written request, fur-
nish returns and return information to the proper officers and 
employees of the Department of Labor and the Pension Benefit 
Guaranty Corporation for purposes of, but only to the extent 
necessary in, the administration of titles I and IV of the Em-
ployee Retirement Income Security Act of 1974. 

(3) DISCLOSURE THAT APPLICANT FOR FEDERAL LOAN HAS TAX 
DELINQUENT ACCOUNT.— 

(A) IN GENERAL.—Upon written request, the Secretary 
may disclose to the head of the Federal agency admin-
istering any included Federal loan program whether or not 
an applicant for a loan under such program has a tax de-
linquent account. 

(B) RESTRICTION ON DISCLOSURE.—Any disclosure under 
subparagraph (A) shall be made only for the purpose of, 
and to the extent necessary in, determining the credit-
worthiness of the applicant for the loan in question. 

(C) INCLUDED FEDERAL LOAN PROGRAM DEFINED.—For 
purposes of this paragraph, the term ‘‘included Federal 
loan program’’ means any program under which the 
United States or a Federal agency makes, guarantees, or 
insures loans. 

(4) DISCLOSURE OF RETURNS AND RETURN INFORMATION FOR 
USE IN PERSONNEL OR CLAIMANT REPRESENTATIVE MATTERS.— 
The Secretary may disclose returns and return information— 

(A) upon written request— 
(i) to an employee or former employee of the Depart-

ment of the Treasury, or to the duly authorized legal 
representative of such employee or former employee, 
who is or may be a party to any administrative action 
or proceeding affecting the personnel rights of such 
employee or former employee; or 

(ii) to any person, or to the duly authorized legal 
representative of such person, whose rights are or may 
be affected by an administrative action or proceeding 
under section 330 of title 31, United States Code, 

solely for use in the action or proceeding, or in preparation 
for the action or proceeding, but only to the extent that the 
Secretary determines that such returns or return informa-
tion is or may be relevant and material to the action or 
proceeding; or 

(B) to officers and employees of the Department of the 
Treasury for use in any action or proceeding described in 
subparagraph (A), or in preparation for such action or pro-
ceeding, to the extent necessary to advance or protect the 
interests of the United States. 

(5) SOCIAL SECURITY ADMINISTRATION.—Upon written re-
quest by the Commissioner of Social Security, the Secretary 
may disclose information returns filed pursuant to part III of 
subchapter A of chapter 61 of this subtitle for the purpose of— 
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(A) carrying out, in accordance with an agreement en-
tered into pursuant to section 232 of the Social Security 
Act, an effective return processing program; or 

(B) providing information regarding the mortality status 
of individuals for epidemiological and similar research in 
accordance with section 1106(d) of the Social Security Act. 

(6) DISCLOSURE OF RETURN INFORMATION TO FEDERAL, STATE, 
AND LOCAL CHILD SUPPORT ENFORCEMENT AGENCIES.— 

(A) RETURN INFORMATION FROM INTERNAL REVENUE 
SERVICE.—The Secretary may, upon written request, dis-
close to the appropriate Federal, State, or local child sup-
port enforcement agency— 

(i) available return information from the master files 
of the Internal Revenue Service relating to the social 
security account number (or numbers, if the individual 
involved has more than one such number), address, fil-
ing status, amounts and nature of income, and the 
number of dependents reported on any return filed by, 
or with respect to, any individual with respect to 
whom child support obligations are sought to be estab-
lished or enforced pursuant to the provisions of part D 
of title IV of the Social Security Act and with respect 
to any individual to whom such support obligations 
are owing, and 

(ii) available return information reflected on any re-
turn filed by, or with respect to, any individual de-
scribed in clause (i) relating to the amount of such in-
dividual’s gross income (as defined in section 61) or 
consisting of the names and addresses of payors of 
such income and the names of any dependents re-
ported on such return, but only if such return informa-
tion is not reasonably available from any other source. 

(B) DISCLOSURE TO CERTAIN AGENTS.—The following in-
formation disclosed to any child support enforcement agen-
cy under subparagraph (A) with respect to any individual 
with respect to whom child support obligations are sought 
to be established or enforced may be disclosed by such 
agency to any agent of such agency which is under con-
tract with such agency to carry out the purposes described 
in subparagraph (C): 

(i) The address and social security account number 
(or numbers) of such individual. 

(ii) The amount of any reduction under section 
6402(c) (relating to offset of past-due support against 
overpayments) in any overpayment otherwise payable 
to such individual. 

(C) RESTRICTION ON DISCLOSURE.—Information may be 
disclosed under this paragraph only for purposes of, and to 
the extent necessary in, establishing and collecting child 
support obligations from, and locating, individuals owing 
such obligations. 

(7) DISCLOSURE OF RETURN INFORMATION TO FEDERAL, STATE, 
AND LOCAL AGENCIES ADMINISTERING CERTAIN PROGRAMS 
UNDER THE SOCIAL SECURITY ACT, THE FOOD AND NUTRITION 
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ACT OF 2008, OR TITLE 38, UNITED STATES CODE, OR CERTAIN 
HOUSING ASSISTANCE PROGRAMS.— 

(A) RETURN INFORMATION FROM SOCIAL SECURITY AD-
MINISTRATION.—The Commissioner of Social Security shall, 
upon written request, disclose return information from re-
turns with respect to net earnings from self-employment 
(as defined in section 1402), wages (as defined in section 
3121(a) or 3401(a)), and payments of retirement income, 
which have been disclosed to the Social Security Adminis-
tration as provided by paragraph (1) or (5) of this sub-
section, to any Federal, State, or local agency admin-
istering a program listed in subparagraph (D). 

(B) RETURN INFORMATION FROM INTERNAL REVENUE 
SERVICE.—The Secretary shall, upon written request, dis-
close current return information from returns with respect 
to unearned income from the Internal Revenue Service 
files to any Federal, State, or local agency administering 
a program listed in subparagraph (D). 

(C) RESTRICTION ON DISCLOSURE.—The Commissioner of 
Social Security and the Secretary shall disclose return in-
formation under subparagraphs (A) and (B) only for pur-
poses of, and to the extent necessary in, determining eligi-
bility for, or the correct amount of, benefits under a pro-
gram listed in subparagraph (D). 

(D) PROGRAMS TO WHICH RULE APPLIES.—The programs 
to which this paragraph applies are: 

(i) a State program funded under part A of title IV 
of the Social Security Act; 

(ii) medical assistance provided under a State plan 
approved under title XIX of the Social Security Act or 
subsidies provided under section 1860D–14 of such 
Act; 

(iii) supplemental security income benefits provided 
under title XVI of the Social Security Act, and feder-
ally administered supplementary payments of the type 
described in section 1616(a) of such Act (including pay-
ments pursuant to an agreement entered into under 
section 212(a) of Public Law 93–66); 

(iv) any benefits provided under a State plan ap-
proved under title I, X, XIV, or XVI of the Social Secu-
rity Act (as those titles apply to Puerto Rico, Guam, 
and the Virgin Islands); 

(v) unemployment compensation provided under a 
State law described in section 3304 of this title; 

(vi) assistance provided under the Food and Nutri-
tion Act of 2008; 

(vii) State-administered supplementary payments of 
the type described in section 1616(a) of the Social Se-
curity Act (including payments pursuant to an agree-
ment entered into under section 212(a) of Public Law 
93–66); 

(viii)(I) any needs-based pension provided under 
chapter 15 of title 38, United States Code, or under 
any other law administered by the Secretary of Vet-
erans Affairs; 
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(II) parents’ dependency and indemnity compensa-
tion provided under section 1315 of title 38, United 
States Code; 

(III) health-care services furnished under sections 
1710(a)(2)(G), 1710(a)(3), and 1710(b) of such title; and 

(IV) compensation paid under chapter 11 of title 38, 
United States Code, at the 100 percent rate based 
solely on unemployability and without regard to the 
fact that the disability or disabilities are not rated as 
100 percent disabling under the rating schedule; and 

(ix) any housing assistance program administered by 
the Department of Housing and Urban Development 
that involves initial and periodic review of an appli-
cant’s or participant’s income, except that return infor-
mation may be disclosed under this clause only on 
written request by the Secretary of Housing and 
Urban Development and only for use by officers and 
employees of the Department of Housing and Urban 
Development with respect to applicants for and par-
ticipants in such programs. 

Only return information from returns with respect to net 
earnings from self-employment and wages may be dis-
closed under this paragraph for use with respect to any 
program described in clause (viii)(IV). 

(8) DISCLOSURE OF CERTAIN RETURN INFORMATION BY SOCIAL 
SECURITY ADMINISTRATION TO FEDERAL, STATE, AND LOCAL 
CHILD SUPPORT ENFORCEMENT AGENCIES.— 

(A) IN GENERAL.—Upon written request, the Commis-
sioner of Social Security shall disclose directly to officers 
and employees of a Federal or State or local child support 
enforcement agency return information from returns with 
respect to social security account numbers, net earnings 
from self-employment (as defined in section 1402), wages 
(as defined in section 3121(a) or 3401(a)), and payments of 
retirement income which have been disclosed to the Social 
Security Administration as provided by paragraph (1) or 
(5) of this subsection. 

(B) RESTRICTION ON DISCLOSURE.—The Commissioner of 
Social Security shall disclose return information under 
subparagraph (A) only for purposes of, and to the extent 
necessary in, establishing and collecting child support obli-
gations from, and locating, individuals owing such obliga-
tions. For purposes of the preceding sentence, the term 
‘‘child support obligations’’ only includes obligations which 
are being enforced pursuant to a plan described in section 
454 of the Social Security Act which has been approved by 
the Secretary of Health and Human Services under part D 
of title IV of such Act. 

(C) STATE OR LOCAL CHILD SUPPORT ENFORCEMENT AGEN-
CY.—For purposes of this paragraph, the term ‘‘State or 
local child support enforcement agency’’ means any agency 
of a State or political subdivision thereof operating pursu-
ant to a plan described in subparagraph (B). 
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(9) DISCLOSURE OF ALCOHOL FUEL PRODUCERS TO ADMINIS-
TRATORS OF STATE ALCOHOL LAWS.—Notwithstanding any other 
provision of this section, the Secretary may disclose— 

(A) the name and address of any person who is qualified 
to produce alcohol for fuel use under section 5181, and 

(B) the location of any premises to be used by such per-
son in producing alcohol for fuel, 

to any State agency, body, or commission, or its legal rep-
resentative, which is charged under the laws of such State 
with responsibility for administration of State alcohol laws 
solely for use in the administration of such laws. 

(10) DISCLOSURE OF CERTAIN INFORMATION TO AGENCIES RE-
QUESTING A REDUCTION UNDER SUBSECTION (C), (D), (E), OR (F) OF 
SECTION 6402.— 

(A) RETURN INFORMATION FROM INTERNAL REVENUE 
SERVICE.—The Secretary may, upon receiving a written re-
quest, disclose to officers and employees of any agency 
seeking a reduction under subsection (c), (d), (e), or (f) of 
section 6402, to officers and employees of the Department 
of Labor for purposes of facilitating the exchange of data 
in connection with a notice submitted under subsection 
(f)(5)(C) of section 6402, and to officers and employees of 
the Department of the Treasury in connection with such 
reduction— 

(i) taxpayer identity information with respect to the 
taxpayer against whom such a reduction was made or 
not made and with respect to any other person filing 
a joint return with such taxpayer, 

(ii) the fact that a reduction has been made or has 
not been made under such subsection with respect to 
such taxpayer, 

(iii) the amount of such reduction, 
(iv) whether such taxpayer filed a joint return, and 
(v) the fact that a payment was made (and the 

amount of the payment) to the spouse of the taxpayer 
on the basis of a joint return. 

(B) RESTRICTION ON USE OF DISCLOSED INFORMATION.— 
(i) Any officers and employees of an agency receiving re-
turn information under subparagraph (A) shall use such 
information only for the purposes of, and to the extent nec-
essary in, establishing appropriate agency records, locating 
any person with respect to whom a reduction under sub-
section (c), (d), (e), or (f) of section 6402 is sought for pur-
poses of collecting the debt with respect to which the re-
duction is sought, or in the defense of any litigation or ad-
ministrative procedure ensuing from a reduction made 
under subsection (c), (d), (e), or (f) of section 6402. 

(ii) Notwithstanding clause (i), return information dis-
closed to officers and employees of the Department of 
Labor may be accessed by agents who maintain and pro-
vide technological support to the Department of Labor’s 
Interstate Connection Network (ICON) solely for the pur-
pose of providing such maintenance and support. 

(11) DISCLOSURE OF RETURN INFORMATION TO CARRY OUT 
FEDERAL EMPLOYEES’ RETIREMENT SYSTEM.— 
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(A) IN GENERAL.—The Commissioner of Social Security 
shall, on written request, disclose to the Office of Per-
sonnel Management return information from returns with 
respect to net earnings from self-employment (as defined 
in section 1402), wages (as defined in section 3121(a) or 
3401(a)), and payments of retirement income, which have 
been disclosed to the Social Security Administration as 
provided by paragraph (1) or (5). 

(B) RESTRICTION ON DISCLOSURE.—The Commissioner of 
Social Security shall disclose return information under 
subparagraph (A) only for purposes of, and to the extent 
necessary in, the administration of chapters 83 and 84 of 
title 5, United States Code. 

(12) DISCLOSURE OF CERTAIN TAXPAYER IDENTITY INFORMA-
TION FOR VERIFICATION OF EMPLOYMENT STATUS OF MEDICARE 
BENEFICIARY AND SPOUSE OF MEDICARE BENEFICIARY.— 

(A) RETURN INFORMATION FROM INTERNAL REVENUE 
SERVICE.—The Secretary shall, upon written request from 
the Commissioner of Social Security, disclose to the Com-
missioner available filing status and taxpayer identity in-
formation from the individual master files of the Internal 
Revenue Service relating to whether any medicare bene-
ficiary identified by the Commissioner was a married indi-
vidual (as defined in section 7703) for any specified year 
after 1986, and, if so, the name of the spouse of such indi-
vidual and such spouse’s TIN. 

(B) RETURN INFORMATION FROM SOCIAL SECURITY AD-
MINISTRATION.—The Commissioner of Social Security shall, 
upon written request from the Administrator of the Cen-
ters for Medicare & Medicaid Services, disclose to the Ad-
ministrator the following information: 

(i) The name and TIN of each medicare beneficiary 
who is identified as having received wages (as defined 
in section 3401(a)), above an amount (if any) specified 
by the Secretary of Health and Human Services, from 
a qualified employer in a previous year. 

(ii) For each medicare beneficiary who was identified 
as married under subparagraph (A) and whose spouse 
is identified as having received wages, above an 
amount (if any) specified by the Secretary of Health 
and Human Services, from a qualified employer in a 
previous year— 

(I) the name and TIN of the medicare bene-
ficiary, and 

(II) the name and TIN of the spouse. 
(iii) With respect to each such qualified employer, 

the name, address, and TIN of the employer and the 
number of individuals with respect to whom written 
statements were furnished under section 6051 by the 
employer with respect to such previous year. 

(C) DISCLOSURE BY CENTERS FOR MEDICARE & MEDICAID 
SERVICES.—With respect to the information disclosed 
under subparagraph (B), the Administrator of the Centers 
for Medicare & Medicaid Services may disclose— 
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(i) to the qualified employer referred to in such sub-
paragraph the name and TIN of each individual iden-
tified under such subparagraph as having received 
wages from the employer (hereinafter in this subpara-
graph referred to as the ‘‘employee’’) for purposes of 
determining during what period such employee or the 
employee’s spouse may be (or have been) covered 
under a group health plan of the employer and what 
benefits are or were covered under the plan (including 
the name, address, and identifying number of the 
plan), 

(ii) to any group health plan which provides or pro-
vided coverage to such an employee or spouse, the 
name of such employee and the employee’s spouse (if 
the spouse is a medicare beneficiary) and the name 
and address of the employer, and, for the purpose of 
presenting a claim to the plan— 

(I) the TIN of such employee if benefits were 
paid under title XVIII of the Social Security Act 
with respect to the employee during a period in 
which the plan was a primary plan (as defined in 
section 1862(b)(2)(A) of the Social Security Act), 
and 

(II) the TIN of such spouse if benefits were paid 
under such title with respect to the spouse during 
such period, and 

(iii) to any agent of such Administrator the informa-
tion referred to in subparagraph (B) for purposes of 
carrying out clauses (i) and (ii) on behalf of such Ad-
ministrator. 

(D) SPECIAL RULES.— 
(i) RESTRICTIONS ON DISCLOSURE.—Information may 

be disclosed under this paragraph only for purposes of, 
and to the extent necessary in, determining the extent 
to which any medicare beneficiary is covered under 
any group health plan. 

(ii) TIMELY RESPONSE TO REQUESTS.—Any request 
made under subparagraph (A) or (B) shall be complied 
with as soon as possible but in no event later than 120 
days after the date the request was made. 

(E) DEFINITIONS.—For purposes of this paragraph— 
(i) MEDICARE BENEFICIARY.—The term ‘‘medicare 

beneficiary’’ means an individual entitled to benefits 
under part A, or enrolled under part B, of title XVIII 
of the Social Security Act, but does not include such 
an individual enrolled in part A under section 1818. 

(ii) GROUP HEALTH PLAN.—The term ‘‘group health 
plan’’ means any group health plan (as defined in sec-
tion 5000(b)(1)). 

(iii) QUALIFIED EMPLOYER.—The term ‘‘qualified em-
ployer’’ means, for a calendar year, an employer which 
has furnished written statements under section 6051 
with respect to at least 20 individuals for wages paid 
in the year. 
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(13) DISCLOSURE OF RETURN INFORMATION TO CARRY OUT THE 
HIGHER EDUCATION ACT OF 1965.— 

(A) APPLICATIONS AND RECERTIFICATIONS FOR INCOME- 
CONTINGENT OR INCOME-BASED REPAYMENT.—The Sec-
retary shall, upon written request from the Secretary of 
Education, disclose to any authorized person, only for the 
purpose of (and to the extent necessary in) determining eli-
gibility for, or repayment obligations under, income-contin-
gent or income-based repayment plans under title IV of 
the Higher Education Act of 1965 with respect to loans 
under part D of such title, the following return information 
from returns (for any taxable year specified by the Sec-
retary of Education as relevant to such purpose) of an indi-
vidual certified by the Secretary of Education as having 
provided approval under section 494(a)(2) of such Act (as 
in effect on the date of enactment of this paragraph) for 
such disclosure: 

(i) Taxpayer identity information. 
(ii) Filing status. 
(iii) Adjusted gross income. 
(iv) Total number of exemptions claimed, if applica-

ble. 
(v) Number of dependents taken into account in de-

termining the credit allowed under section 24. 
(vi) If applicable, the fact that there was no return 

filed. 
(B) DISCHARGE OF LOAN BASED ON TOTAL AND PERMA-

NENT DISABILITY.—The Secretary shall, upon written re-
quest from the Secretary of Education, disclose to any au-
thorized person, only for the purpose of (and to the extent 
necessary in) monitoring and reinstating loans under title 
IV of the Higher Education Act of 1965 that were dis-
charged based on a total and permanent disability (within 
the meaning of section 437(a) of such Act), the following 
return information from returns (for any taxable year spec-
ified by the Secretary of Education as relevant to such pur-
pose) of an individual certified by the Secretary of Edu-
cation as having provided approval under section 494(a)(3) 
of such Act (as in effect on the date of enactment of this 
paragraph) for such disclosure: 

(i) The return information described in clauses (i), 
(ii), and (vi) of subparagraph (A). 

(ii) The return information described in subpara-
graph (C)(ii). 

(C) FEDERAL STUDENT FINANCIAL AID.—The Secretary 
shall, upon written request from the Secretary of Edu-
cation, disclose to any authorized person, only for the pur-
pose of (and to the extent necessary in) determining eligi-
bility for, and amount of, Federal student financial aid 
under a program authorized under subpart 1 of part A, 
part C, or part D of title IV of the Higher Education Act 
of 1965 the following return information from returns (for 
the taxable year used for purposes of section 480(a) of such 
Act) of an individual certified by the Secretary of Edu-
cation as having provided approval under section 494(a)(1) 
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of such Act (as in effect on the date of enactment of this 
paragraph) for such disclosure: 

(i) Return information described in clauses (i) 
through (vi) of subparagraph (A). 

(ii) The amount of any net earnings from self-em-
ployment (as defined in section 1402(a)), wages (as de-
fined in section 3121(a) or 3401(a)), and taxable in-
come from a farming business (as defined in section 
263A(e)(4)). 

(iii) Amount of total income tax. 
(iv) Amount of any credit allowed under section 25A. 
(v) Amount of individual retirement account dis-

tributions not included in adjusted gross income. 
(vi) Amount of individual retirement account con-

tributions and payments to self-employed SEP, Keogh, 
and other qualified plans which were deducted from 
income. 

(vii) Amount of tax-exempt interest received. 
(viii) Amounts from retirement pensions and annu-

ities not included in adjusted gross income. 
(ix) If applicable, the fact that any of the following 

schedules (or equivalent successor schedules) were 
filed with the return: 

(I) Schedule A. 
(II) Schedule B. 
(III) Schedule D. 
(IV) Schedule E. 
(V) Schedule F. 
(VI) Schedule H. 

(x) If applicable, the amount reported on Schedule C 
(or an equivalent successor schedule) as net profit or 
loss. 

(D) ADDITIONAL USES OF DISCLOSED INFORMATION.— 
(i) IN GENERAL.—In addition to the purposes for 

which information is disclosed under subparagraphs 
(A), (B), and (C), return information so disclosed may 
be used by an authorized person, with respect to in-
come-contingent or income-based repayment plans, 
awards of Federal student financial aid under a pro-
gram authorized under subpart 1 of part A, part C, or 
part D of title IV of the Higher Education Act of 1965, 
and discharges of loans based on a total and perma-
nent disability (within the meaning of section 437(a) of 
such Act), for purposes of— 

(I) reducing the net cost of improper payments 
under such plans, relating to such awards, or re-
lating to such discharges, 

(II) oversight activities by the Office of Inspector 
General of the Department of Education as au-
thorized by the Inspector General Act of 1978, and 

(III) conducting analyses and forecasts for esti-
mating costs related to such plans, awards, or dis-
charges. 
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(ii) LIMITATION.—The purposes described in clause 
(i) shall not include the conduct of criminal investiga-
tions or prosecutions. 

(iii) REDISCLOSURE TO INSTITUTIONS OF HIGHER EDU-
CATION, STATE HIGHER EDUCATION AGENCIES, AND DES-
IGNATED SCHOLARSHIP ORGANIZATIONS.—Authorized 
persons may redisclose return information received 
under subparagraph (C), solely for the use in the ap-
plication, award, and administration of financial aid 
awarded by the Federal government or awarded by a 
person described in subclause (I), (II), or (III), to the 
following persons: 

(I) An institution of higher education partici-
pating in a program under subpart 1 of part A, 
part C, or part D of title IV of the Higher Edu-
cation Act of 1965. 

(II) A State higher education agency. 
(III) A scholarship organization which is an en-

tity designated (prior to the date of the enactment 
of this clause) by the Secretary of Education 
under section 483(a)(3)(E) of such Act. 

This clause shall only apply to the extent that the tax-
payer with respect to whom the return information relates 
provides written consent for such redisclosure to the Sec-
retary of Education. Under such terms and conditions as 
may be prescribed by the Secretary, after consultation 
with the Department of Education, an institution of higher 
education described in subclause (I) or a State higher edu-
cation agency described in subclause (II) may designate a 
contractor of such institution or state agency to receive re-
turn information on behalf of such institution or state 
agency to administer aspects of the institution’s or state 
agency’s activities for the application, award, and adminis-
tration of such financial aid. 

(iv) REDISCLOSURE TO OFFICE OF INSPECTOR GEN-
ERAL, INDEPENDENT AUDITORS, AND CONTRACTORS.— 
Any return information which is redisclosed under 
clause (iii)— 

(I) may be further disclosed by persons de-
scribed in subclauses (I), (II), or (III) of clause (iii) 
or persons designated in the last sentence of 
clause (iii) to the Office of Inspector General of the 
Department of Education and independent audi-
tors conducting audits of such person’s adminis-
tration of the programs for which the return infor-
mation was received, and 

(II) may be further disclosed by persons de-
scribed in subclauses (I), (II), or (III) of clause (iii) 
to contractors of such entities, 

but only to the extent necessary in carrying out the pur-
poses described in such clause (iii). 

(v) REDISCLOSURE TO FAMILY MEMBERS.—In addition 
to the purposes for which information is disclosed and 
used under subparagraphs (A) and (C), or redisclosed 
under clause (iii), any return information so disclosed 
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or redisclosed may be further disclosed to any indi-
vidual certified by the Secretary of Education as hav-
ing provided approval under paragraph (1) or (2) of 
section 494(a) of the Higher Education Act of 1965, as 
the case may be, for disclosure related to the income- 
contingent or income-based repayment plan under 
subparagraph (A) or the eligibility for, and amount of, 
Federal student financial aid described in subpara-
graph (C). 

(vi) REDISCLOSURE OF FAFSA INFORMATION.—Re-
turn information received under subparagraph (C) 
may be redisclosed in accordance with subsection (c) of 
section 494 of the Higher Education Act of 1965 (as in 
effect on the date of enactment of the COVID-related 
Tax Relief Act of 2020) to carry out the purposes speci-
fied in such subsection. 

(E) AUTHORIZED PERSON.—For purposes of this para-
graph, the term ‘‘authorized person’’ means, with respect 
to information disclosed under subparagraph (A), (B), or 
(C), any person who— 

(i) is an officer, employee, or contractor, of the De-
partment of Education, and 

(ii) is specifically authorized and designated by the 
Secretary of Education for purposes of such subpara-
graph (applied separately with respect to each such 
subparagraph). 

(F) JOINT RETURNS.—In the case of a joint return, any 
disclosure authorized under subparagraph (A), (B), or (C), 
and any redisclosure authorized under clause (iii), (iv) (v), 
or (vi) of subparagraph (D), with respect to an individual 
shall be treated for purposes of this paragraph as applying 
with respect to the taxpayer. 

(14) DISCLOSURE OF RETURN INFORMATION TO UNITED STATES 
CUSTOMS SERVICE.—The Secretary may, upon written request 
from the Commissioner of the United States Customs Service, 
disclose to officers and employees of the Department of the 
Treasury such return information with respect to taxes im-
posed by chapters 1 and 6 as the Secretary may prescribe by 
regulations, solely for the purpose of, and only to the extent 
necessary in— 

(A) ascertaining the correctness of any entry in audits as 
provided for in section 509 of the Tariff Act of 1930 (19 
U.S.C. 1509), or 

(B) other actions to recover any loss of revenue, or to col-
lect duties, taxes, and fees, determined to be due and 
owing pursuant to such audits. 

(15) DISCLOSURE OF RETURNS FILED UNDER SECTION 6050I.— 
The Secretary may, upon written request, disclose to officers 
and employees of— 

(A) any Federal agency, 
(B) any agency of a State or local government, or 
(C) any agency of the government of a foreign country, 

information contained on returns filed under section 6050I. 
Any such disclosure shall be made on the same basis, and sub-
ject to the same conditions, as apply to disclosures of informa-
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tion on reports filed under section 5313 of title 31, United 
States Code; except that no disclosure under this paragraph 
shall be made for purposes of the administration of any tax 
law. 

(16) DISCLOSURE OF RETURN INFORMATION FOR PURPOSES OF 
ADMINISTERING THE DISTRICT OF COLUMBIA RETIREMENT PRO-
TECTION ACT OF 1997.— 

(A) IN GENERAL.—Upon written request available return 
information (including such information disclosed to the 
Social Security Administration under paragraph (1) or (5) 
of this subsection), relating to the amount of wage income 
(as defined in section 3121(a) or 3401(a)), the name, ad-
dress, and identifying number assigned under section 
6109, of payors of wage income, taxpayer identity (as de-
fined in section 6103(b)(6)), and the occupational status re-
flected on any return filed by, or with respect to, any indi-
vidual with respect to whom eligibility for, or the correct 
amount of, benefits under the District of Columbia Retire-
ment Protection Act of 1997, is sought to be determined, 
shall be disclosed by the Commissioner of Social Security, 
or to the extent not available from the Social Security Ad-
ministration, by the Secretary, to any duly authorized offi-
cer or employee of the Department of the Treasury, or a 
Trustee or any designated officer or employee of a Trustee 
(as defined in the District of Columbia Retirement Protec-
tion Act of 1997), or any actuary engaged by a Trustee 
under the terms of the District of Columbia Retirement 
Protection Act of 1997, whose official duties require such 
disclosure, solely for the purpose of, and to the extent nec-
essary in, determining an individual’s eligibility for, or the 
correct amount of, benefits under the District of Columbia 
Retirement Protection Act of 1997. 

(B) DISCLOSURE FOR USE IN JUDICIAL OR ADMINISTRATIVE 
PROCEEDINGS.—Return information disclosed to any person 
under this paragraph may be disclosed in a judicial or ad-
ministrative proceeding relating to the determination of an 
individual’s eligibility for, or the correct amount of, bene-
fits under the District of Columbia Retirement Protection 
Act of 1997. 

(17) DISCLOSURE TO NATIONAL ARCHIVES AND RECORDS AD-
MINISTRATION.—The Secretary shall, upon written request from 
the Archivist of the United States, disclose or authorize the 
disclosure of returns and return information to officers and em-
ployees of the National Archives and Records Administration 
for purposes of, and only to the extent necessary in, the ap-
praisal of records for destruction or retention. No such officer 
or employee shall, except to the extent authorized by sub-
section (f), (i)(8), or (p), disclose any return or return informa-
tion disclosed under the preceding sentence to any person 
other than to the Secretary, or to another officer or employee 
of the National Archives and Records Administration whose of-
ficial duties require such disclosure for purposes of such ap-
praisal. 

(18) DISCLOSURE OF RETURN INFORMATION FOR PURPOSES OF 
CARRYING OUT A PROGRAM FOR ADVANCE PAYMENT OF CREDIT 
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FOR HEALTH INSURANCE COSTS OF ELIGIBLE INDIVIDUALS.—The 
Secretary may disclose to providers of health insurance for any 
certified individual (as defined in section 7527(c)) return infor-
mation with respect to such certified individual only to the ex-
tent necessary to carry out the program established by section 
7527 (relating to advance payment of credit for health insur-
ance costs of eligible individuals). 

(19) DISCLOSURE OF RETURN INFORMATION FOR PURPOSES OF 
PROVIDING TRANSITIONAL ASSISTANCE UNDER MEDICARE DIS-
COUNT CARD PROGRAM.— 

(A) IN GENERAL.—The Secretary, upon written request 
from the Secretary of Health and Human Services pursu-
ant to carrying out section 1860D–31 of the Social Security 
Act, shall disclose to officers, employees, and contractors of 
the Department of Health and Human Services with re-
spect to a taxpayer for the applicable year— 

(i)(I) whether the adjusted gross income, as modified 
in accordance with specifications of the Secretary of 
Health and Human Services for purposes of carrying 
out such section, of such taxpayer and, if applicable, 
such taxpayer’s spouse, for the applicable year, ex-
ceeds the amounts specified by the Secretary of Health 
and Human Services in order to apply the 100 and 135 
percent of the poverty lines under such section, (II) 
whether the return was a joint return, and (III) the 
applicable year, or 

(ii) if applicable, the fact that there is no return filed 
for such taxpayer for the applicable year. 

(B) DEFINITION OF APPLICABLE YEAR.—For the purposes 
of this subsection, the term ‘‘applicable year’’ means the 
most recent taxable year for which information is available 
in the Internal Revenue Service’s taxpayer data informa-
tion systems, or, if there is no return filed for such tax-
payer for such year, the prior taxable year. 

(C) RESTRICTION ON USE OF DISCLOSED INFORMATION.— 
Return information disclosed under this paragraph may be 
used only for the purposes of determining eligibility for 
and administering transitional assistance under section 
1860D–31 of the Social Security Act. 

(20) DISCLOSURE OF RETURN INFORMATION TO CARRY OUT 
MEDICARE PART B PREMIUM SUBSIDY ADJUSTMENT AND PART D 
BASE BENEFICIARY PREMIUM INCREASE.— 

(A) IN GENERAL.—The Secretary shall, upon written re-
quest from the Commissioner of Social Security, disclose to 
officers, employees, and contractors of the Social Security 
Administration return information of a taxpayer whose 
premium (according to the records of the Secretary) may 
be subject to adjustment under section 1839(i) or increase 
under section 1860D–13(a)(7) of the Social Security Act. 
Such return information shall be limited to— 

(i) taxpayer identity information with respect to 
such taxpayer, 

(ii) the filing status of such taxpayer, 
(iii) the adjusted gross income of such taxpayer, 
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(iv) the amounts excluded from such taxpayer’s 
gross income under sections 135 and 911 to the extent 
such information is available, 

(v) the interest received or accrued during the tax-
able year which is exempt from the tax imposed by 
chapter 1 to the extent such information is available, 

(vi) the amounts excluded from such taxpayer’s 
gross income by sections 931 and 933 to the extent 
such information is available, 

(vii) such other information relating to the liability 
of the taxpayer as is prescribed by the Secretary by 
regulation as might indicate in the case of a taxpayer 
who is an individual described in subsection 
(i)(4)(B)(iii) of section 1839 of the Social Security Act 
that the amount of the premium of the taxpayer under 
such section may be subject to adjustment under sub-
section (i) of such section or increase under section 
1860D–13(a)(7) of such Act and the amount of such 
adjustment, and 

(viii) the taxable year with respect to which the pre-
ceding information relates. 

(B) RESTRICTION ON USE OF DISCLOSED INFORMATION.— 
(i) IN GENERAL.—Return information disclosed under 

subparagraph (A) may be used by officers, employees, 
and contractors of the Social Security Administration 
only for the purposes of, and to the extent necessary 
in, establishing the appropriate amount of any pre-
mium adjustment under such section 1839(i) or in-
crease under such section 1860D–13(a)(7) or for the 
purpose of resolving taxpayer appeals with respect to 
any such premium adjustment or increase. 

(ii) DISCLOSURE TO OTHER AGENCIES.—Officers, em-
ployees, and contractors of the Social Security Admin-
istration may disclose— 

(I) the taxpayer identity information and the 
amount of the premium subsidy adjustment or 
premium increase with respect to a taxpayer de-
scribed in subparagraph (A) to officers, employees, 
and contractors of the Centers for Medicare and 
Medicaid Services, to the extent that such disclo-
sure is necessary for the collection of the premium 
subsidy amount or the increased premium 
amount, 

(II) the taxpayer identity information and the 
amount of the premium subsidy adjustment or the 
increased premium amount with respect to a tax-
payer described in subparagraph (A) to officers 
and employees of the Office of Personnel Manage-
ment and the Railroad Retirement Board, to the 
extent that such disclosure is necessary for the 
collection of the premium subsidy amount or the 
increased premium amount, 

(III) return information with respect to a tax-
payer described in subparagraph (A) to officers 
and employees of the Department of Health and 
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Human Services to the extent necessary to resolve 
administrative appeals of such premium subsidy 
adjustment or increased premium, and 

(IV) return information with respect to a tax-
payer described in subparagraph (A) to officers 
and employees of the Department of Justice for 
use in judicial proceedings to the extent necessary 
to carry out the purposes described in clause (i). 

(21) DISCLOSURE OF RETURN INFORMATION TO CARRY OUT ELI-
GIBILITY REQUIREMENTS FOR CERTAIN PROGRAMS.— 

(A) IN GENERAL.—The Secretary, upon written request 
from the Secretary of Health and Human Services, shall 
disclose to officers, employees, and contractors of the De-
partment of Health and Human Services return informa-
tion of any taxpayer whose income is relevant in deter-
mining any premium tax credit under section 36B or any 
cost-sharing reduction under section 1402 of the Patient 
Protection and Affordable Care Act or eligibility for partici-
pation in a State medicaid program under title XIX of the 
Social Security Act, a State’s children’s health insurance 
program under title XXI of the Social Security Act, or a 
basic health program under section 1331 of Patient Protec-
tion and Affordable Care Act. Such return information 
shall be limited to— 

(i) taxpayer identity information with respect to 
such taxpayer, 

(ii) the filing status of such taxpayer, 
(iii) the number of individuals for whom a deduction 

is allowed under section 151 with respect to the tax-
payer (including the taxpayer and the taxpayer’s 
spouse), 

(iv) the modified adjusted gross income (as defined 
in section 36B) of such taxpayer and each of the other 
individuals included under clause (iii) who are re-
quired to file a return of tax imposed by chapter 1 for 
the taxable year, 

(v) such other information as is prescribed by the 
Secretary by regulation as might indicate whether the 
taxpayer is eligible for such credit or reduction (and 
the amount thereof), and 

(vi) the taxable year with respect to which the pre-
ceding information relates or, if applicable, the fact 
that such information is not available. 

(B) INFORMATION TO EXCHANGE AND STATE AGENCIES.— 
The Secretary of Health and Human Services may disclose 
to an Exchange established under the Patient Protection 
and Affordable Care Act or its contractors, or to a State 
agency administering a State program described in sub-
paragraph (A) or its contractors, any inconsistency be-
tween the information provided by the Exchange or State 
agency to the Secretary and the information provided to 
the Secretary under subparagraph (A). 

(C) RESTRICTION ON USE OF DISCLOSED INFORMATION.— 
Return information disclosed under subparagraph (A) or 
(B) may be used by officers, employees, and contractors of 
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the Department of Health and Human Services, an Ex-
change, or a State agency only for the purposes of, and to 
the extent necessary in— 

(i) establishing eligibility for participation in the Ex-
change, and verifying the appropriate amount of, any 
credit or reduction described in subparagraph (A), 

(ii) determining eligibility for participation in the 
State programs described in subparagraph (A). 

(22) DISCLOSURE OF RETURN INFORMATION TO DEPARTMENT 
OF HEALTH AND HUMAN SERVICES FOR PURPOSES OF ENHANC-
ING MEDICARE PROGRAM INTEGRITY.— 

(A) IN GENERAL.—The Secretary shall, upon written re-
quest from the Secretary of Health and Human Services, 
disclose to officers and employees of the Department of 
Health and Human Services return information with re-
spect to a taxpayer who has applied to enroll, or reenroll, 
as a provider of services or supplier under the Medicare 
program under title XVIII of the Social Security Act. Such 
return information shall be limited to— 

(i) the taxpayer identity information with respect to 
such taxpayer; 

(ii) the amount of the delinquent tax debt owed by 
that taxpayer; and 

(iii) the taxable year to which the delinquent tax 
debt pertains. 

(B) RESTRICTION ON DISCLOSURE.—Return information 
disclosed under subparagraph (A) may be used by officers 
and employees of the Department of Health and Human 
Services for the purposes of, and to the extent necessary 
in, establishing the taxpayer’s eligibility for enrollment or 
reenrollment in the Medicare program, or in any adminis-
trative or judicial proceeding relating to, or arising from, 
a denial of such enrollment or reenrollment, or in deter-
mining the level of enhanced oversight to be applied with 
respect to such taxpayer pursuant to section 1866(j)(3) of 
the Social Security Act. 

(C) DELINQUENT TAX DEBT.—For purposes of this para-
graph, the term ‘‘delinquent tax debt’’ means an out-
standing debt under this title for which a notice of lien has 
been filed pursuant to section 6323, but the term does not 
include a debt that is being paid in a timely manner pur-
suant to an agreement under section 6159 or 7122, or a 
debt with respect to which a collection due process hearing 
under section 6330 is requested, pending, or completed and 
no payment is required. 

(m) DISCLOSURE OF TAXPAYER IDENTITY INFORMATION.— 
(1) TAX REFUNDS.—The Secretary may disclose taxpayer 

identity information to the press and other media for purposes 
of notifying persons entitled to tax refunds when the Secretary, 
after reasonable effort and lapse of time, has been unable to 
locate such persons. 

(2) FEDERAL CLAIMS.— 
(A) IN GENERAL.—Except as provided in subparagraph 

(B), the Secretary may, upon written request, disclose the 
mailing address of a taxpayer for use by officers, employ-
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ees, or agents of a Federal agency for purposes of locating 
such taxpayer to collect or compromise a Federal claim 
against the taxpayer in accordance with sections 3711, 
3717, and 3718 of title 31. 

(B) SPECIAL RULE FOR CONSUMER REPORTING AGENCY.— 
In the case of an agent of a Federal agency which is a con-
sumer reporting agency (within the meaning of section 
603(f) of the Fair Credit Reporting Act (15 U.S.C. 
1681a(f))), the mailing address of a taxpayer may be dis-
closed to such agent under subparagraph (A) only for the 
purpose of allowing such agent to prepare a commercial 
credit report on the taxpayer for use by such Federal agen-
cy in accordance with sections 3711, 3717, and 3718 of title 
31. 

(3) NATIONAL INSTITUTE FOR OCCUPATIONAL SAFETY AND 
HEALTH.—Upon written request, the Secretary may disclose 
the mailing address of taxpayers to officers and employees of 
the National Institute for Occupational Safety and Health sole-
ly for the purpose of locating individuals who are, or may have 
been, exposed to occupational hazards in order to determine 
the status of their health or to inform them of the possible 
need for medical care and treatment. 

(4) INDIVIDUALS WHO OWE AN OVERPAYMENT OF FEDERAL 
PELL GRANTS OR WHO HAVE DEFAULTED ON STUDENT LOANS AD-
MINISTERED BY THE DEPARTMENT OF EDUCATION.— 

(A) IN GENERAL.—Upon written request by the Secretary 
of Education, the Secretary may disclose the mailing ad-
dress of any taxpayer— 

(i) who owes an overpayment of a grant awarded to 
such taxpayer under subpart 1 of part A of title IV of 
the Higher Education Act of 1965, or 

(ii) who has defaulted on a loan— 
(I) made under part B, D, or E of title IV of the 

Higher Education Act of 1965, or 
(II) made pursuant to section 3(a)(1) of the Mi-

gration and Refugee Assistance Act of 1962 to a 
student at an institution of higher education, 

for use only by officers, employees, or agents of the Depart-
ment of Education for purposes of locating such taxpayer 
for purposes of collecting such overpayment or loan. 

(B) DISCLOSURE TO EDUCATIONAL INSTITUTIONS, ETC..— 
Any mailing address disclosed under subparagraph (A)(i) 
may be disclosed by the Secretary of Education to— 

(i) any lender, or any State or nonprofit guarantee 
agency, which is participating under part B or D of 
title IV of the Higher Education Act of 1965, or 

(ii) any educational institution with which the Sec-
retary of Education has an agreement under subpart 
1 of part A, or part D or E, of title IV of such Act, 

for use only by officers, employees, or agents of such lend-
er, guarantee agency, or institution whose duties relate to 
the collection of student loans for purposes of locating indi-
viduals who have defaulted on student loans made under 
such loan programs for purposes of collecting such loans. 
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(5) INDIVIDUALS WHO HAVE DEFAULTED ON STUDENT LOANS 
ADMINISTERED BY THE DEPARTMENT OF HEALTH AND HUMAN 
SERVICES.— 

(A) IN GENERAL.—Upon written request by the Secretary 
of Health and Human Services, the Secretary may disclose 
the mailing address of any taxpayer who has defaulted on 
a loan made under part C 1 of title VII of the Public 
Health Service Act or under subpart II of part B of title 
VIII of such Act, for use only by officers, employees, or 
agents of the Department of Health and Human Services 
for purposes of locating such taxpayer for purposes of col-
lecting such loan. 

(B) DISCLOSURE TO SCHOOLS AND ELIGIBLE LENDERS.— 
Any mailing address disclosed under subparagraph (A) 
may be disclosed by the Secretary of Health and Human 
Services to— 

(i) any school with which the Secretary of Health 
and Human Services has an agreement under subpart 
II 1 of part C of title VII of the Public Health Service 
Act or subpart II 1 of part B of title VIII of such Act, 
or 

(ii) any eligible lender (within the meaning of sec-
tion 737(4) 1 of such Act) participating under subpart 
I 1 of part C of title VII of such Act, 

for use only by officers, employees, or agents of such school 
or eligible lender whose duties relate to the collection of 
student loans for purposes of locating individuals who have 
defaulted on student loans made under such subparts for 
the purposes of collecting such loans. 

(6) BLOOD DONOR LOCATOR SERVICE.— 
(A) IN GENERAL.—Upon written request pursuant to sec-

tion 1141 of the Social Security Act, the Secretary shall 
disclose the mailing address of taxpayers to officers and 
employees of the Blood Donor Locator Service in the De-
partment of Health and Human Services. 

(B) RESTRICTION ON DISCLOSURE.—The Secretary shall 
disclose return information under subparagraph (A) only 
for purposes of, and to the extent necessary in, assisting 
under the Blood Donor Locator Service authorized persons 
(as defined in section 1141(h)(1) of the Social Security Act) 
in locating blood donors who, as indicated by donated blood 
or products derived therefrom or by the history of the sub-
sequent use of such blood or blood products, have or may 
have the virus for acquired immune deficiency syndrome, 
in order to inform such donors of the possible need for 
medical care and treatment. 

(C) SAFEGUARDS.—The Secretary shall destroy all re-
lated blood donor records (as defined in section 1141(h)(2) 
of the Social Security Act) in the possession of the Depart-
ment of the Treasury upon completion of their use in mak-
ing the disclosure required under subparagraph (A), so as 
to make such records undisclosable. 

(7) SOCIAL SECURITY ACCOUNT STATEMENT FURNISHED BY SO-
CIAL SECURITY ADMINISTRATION.—Upon written request by the 
Commissioner of Social Security, the Secretary may disclose 
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the mailing address of any taxpayer who is entitled to receive 
a social security account statement pursuant to section 1143(c) 
of the Social Security Act, for use only by officers, employees 
or agents of the Social Security Administration for purposes of 
mailing such statement to such taxpayer. 

(n) CERTAIN OTHER PERSONS.—Pursuant to regulations prescribed 
by the Secretary, returns and return information may be disclosed 
to any person, including any person described in section 7513(a), to 
the extent necessary in connection with the processing, storage, 
transmission, and reproduction of such returns and return informa-
tion, the programming, maintenance, repair, testing, and procure-
ment of equipment, and the providing of other services, for pur-
poses of tax administration. 

(o) DISCLOSURE OF RETURNS AND RETURN INFORMATION WITH RE-
SPECT TO CERTAIN TAXES.— 

(1) TAXES IMPOSED BY SUBTITLE E.— 
(A) IN GENERAL.—Returns and return information with 

respect to taxes imposed by subtitle E (relating to taxes on 
alcohol, tobacco, øand firearms¿ firearms, and cannabis 
products) shall be open to inspection by or disclosure to of-
ficers and employees of a Federal agency whose official du-
ties require such inspection or disclosure. 

(B) USE IN CERTAIN PROCEEDINGS.—Returns and return 
information disclosed to a Federal agency under subpara-
graph (A) may be used in an action or proceeding (or in 
preparation for such action or proceeding) brought under 
section 625 of the American Jobs Creation Act of 2004 for 
the collection of any unpaid assessment or penalty arising 
under such Act. 

(2) TAXES IMPOSED BY CHAPTER 35.—Returns and return in-
formation with respect to taxes imposed by chapter 35 (relating 
to taxes on wagering) shall, notwithstanding any other provi-
sion of this section, be open to inspection by or disclosure only 
to such person or persons and for such purpose or purposes as 
are prescribed by section 4424. 

(3) TAXES IMPOSED BY SECTION 4481.—Returns and return in-
formation with respect to taxes imposed by section 4481 shall 
be open to inspection by or disclosure to officers and employees 
of United States Customs and Border Protection of the Depart-
ment of Homeland Security whose official duties require such 
inspection or disclosure for purposes of administering such sec-
tion. 

(p) PROCEDURE AND RECORDKEEPING.— 
(1) MANNER, TIME, AND PLACE OF INSPECTIONS.—Requests for 

the inspection or disclosure of a return or return information 
and such inspection or disclosure shall be made in such man-
ner and at such time and place as shall be prescribed by the 
Secretary. 

(2) PROCEDURE.— 
(A) REPRODUCTION OF RETURNS.—A reproduction or cer-

tified reproduction of a return shall, upon written request, 
be furnished to any person to whom disclosure or inspec-
tion of such return is authorized under this section. A rea-
sonable fee may be prescribed for furnishing such repro-
duction or certified reproduction. 
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(B) DISCLOSURE OF RETURN INFORMATION.—Return infor-
mation disclosed to any person under the provisions of this 
title may be provided in the form of written documents, re-
productions of such documents, films or photoimpressions, 
or electronically produced tapes, disks, or records, or by 
any other mode or means which the Secretary determines 
necessary or appropriate. A reasonable fee may be pre-
scribed for furnishing such return information. 

(C) USE OF REPRODUCTIONS.—Any reproduction of any 
return, document, or other matter made in accordance 
with this paragraph shall have the same legal status as 
the original, and any such reproduction shall, if properly 
authenticated, be admissible in evidence in any judicial or 
administrative proceeding as if it were the original, wheth-
er or not the original is in existence. 

(3) RECORDS OF INSPECTION AND DISCLOSURE.— 
(A) SYSTEM OF RECORDKEEPING.—Except as otherwise 

provided by this paragraph, the Secretary shall maintain 
a permanent system of standardized records or account-
ings of all requests for inspection or disclosure of returns 
and return information (including the reasons for and 
dates of such requests) and of returns and return informa-
tion inspected or disclosed under this section and section 
6104(c). Notwithstanding the provisions of section 552a(c) 
of title 5, United States Code, the Secretary shall not be 
required to maintain a record or accounting of requests for 
inspection or disclosure of returns and return information, 
or of returns and return information inspected or dis-
closed, under the authority of subsection (c), (e), (f)(5), 
(h)(1), (3)(A), or (4), (i)(4), or (8)(A)(ii), (k)(1), (2), (6), (8), 
or (9), (l)(1), (4)(B), (5), (7), (8), (9), (10), (11), (12), 
(13)(D)(iv), (13)(D)(v), (13)(D)(vi) (14), (15), (16), (17), or 
(18), (m), or (n). The records or accountings required to be 
maintained under this paragraph shall be available for ex-
amination by the Joint Committee on Taxation or the 
Chief of Staff of such joint committee. Such record or ac-
counting shall also be available for examination by such 
person or persons as may be, but only to the extent, au-
thorized to make such examination under section 
552a(c)(3) of title 5, United States Code. 

(B) REPORT BY THE SECRETARY.—The Secretary shall, 
within 90 days after the close of each calendar year, fur-
nish to the Joint Committee on Taxation a report with re-
spect to, or summary of, the records or accountings de-
scribed in subparagraph (A) in such form and containing 
such information as such joint committee or the Chief of 
Staff of such joint committee may designate. Such report 
or summary shall not, however, include a record or ac-
counting of any request by the President under subsection 
(g) for, or the disclosure in response to such request of, any 
return or return information with respect to any individual 
who, at the time of such request, was an officer or em-
ployee of the executive branch of the Federal Government. 
Such report or summary, or any part thereof, may be dis-
closed by such joint committee to such persons and for 
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such purposes as the joint committee may, by record vote 
of a majority of the members of the joint committee, deter-
mine. 

(C) PUBLIC REPORT ON DISCLOSURES.—The Secretary 
shall, within 90 days after the close of each calendar year, 
furnish to the Joint Committee on Taxation for disclosure 
to the public a report with respect to the records or ac-
countings described in subparagraph (A) which— 

(i) provides with respect to each Federal agency, 
each agency, body, or commission described in sub-
section (d), (i)(3)(B)(i) or (7)(A)(ii), or (l)(6), and the 
Government Accountability Office the number of— 

(I) requests for disclosure of returns and return 
information, 

(II) instances in which returns and return infor-
mation were disclosed pursuant to such requests 
or otherwise, 

(III) taxpayers whose returns, or return infor-
mation with respect to whom, were disclosed pur-
suant to such requests, and 

(ii) describes the general purposes for which such re-
quests were made. 

(4) SAFEGUARDS.—Any Federal agency described in sub-
section (h)(2), (h)(5), (i)(1), (2), (3), (5), or (7), (j)(1), (2), or (5), 
(k)(8), (10), (11), or (15), (l)(1), (2), (3), (5), (10), (11), (13)(A), 
(13)(B), (13)(C), (13)(D)(i), (14), (17), or (22), (o)(1)(A), or (o)(3), 
the Government Accountability Office, the Congressional Budg-
et Office, or any agency, body, or commission described in sub-
section (d), (i)(1)(C), (3)(B)(i), or (7)(A)(ii), or (k)(10), (l)(6), (7), 
(8), (9), (12), (15), or (16), any appropriate State officer (as de-
fined in section 6104(c)), or any other person described in sub-
section (k)(10) or (15), subsection (l)(10), (13)(A), (13)(B), 
(13)(C), (13)(D)(i), (16), (18), (19), or (20), or any entity de-
scribed in subsection (l)(21), shall, as a condition for receiving 
returns or return information— 

(A) establish and maintain, to the satisfaction of the Sec-
retary, a permanent system of standardized records with 
respect to any request, the reason for such request, and 
the date of such request made by or of it and any disclo-
sure of return or return information made by or to it; 

(B) establish and maintain, to the satisfaction of the Sec-
retary, a secure area or place in which such returns or re-
turn information shall be stored; 

(C) restrict, to the satisfaction of the Secretary, access to 
the returns or return information only to persons whose 
duties or responsibilities require access and to whom dis-
closure may be made under the provisions of this title; 

(D) provide such other safeguards which the Secretary 
determines (and which he prescribes in regulations) to be 
necessary or appropriate to protect the confidentiality of 
the returns or return information; 

(E) furnish a report to the Secretary, at such time and 
containing such information as the Secretary may pre-
scribe, which describes the procedures established and uti-
lized by such agency, body, or commission, the Govern-
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ment Accountability Office, or the Congressional Budget 
Office for ensuring the confidentiality of returns and re-
turn information required by this paragraph; and 

(F) upon completion of use of such returns or return in-
formation— 

(i) in the case of an agency, body, or commission de-
scribed in subsection (d), (i)(3)(B)(i), (k)(10), or (l)(6), 
(7), (8), (9), or (16), any appropriate State officer (as 
defined in section 6104(c)), or any other person de-
scribed in subsection (k)(10) or (15) or subsection 
(l)(10), (13)(A), (13)(B), (13)(C), (13)(D)(i), (16), (18), 
(19), or (20) return to the Secretary such returns or re-
turn information (along with any copies made there-
from) or make such returns or return information 
undisclosable in any manner and furnish a written re-
port to the Secretary describing such manner, 

(ii) in the case of an agency described in subsection 
(h)(2), (h)(5), (i)(1), (2), (3), (5) or (7), (j)(1), (2), or (5), 
(k)(8), (10), (11), or (15), (l)(1), (2), (3), (5), (10), (11), 
(12), (13)(A), (13)(B), (13)(C), (13)(D)(i), (14), (15), (17), 
or (22),,2 (o)(1)(A), or (o)(3) or any entity described in 
subsection (l)(21), the Government Accountability Of-
fice, or the Congressional Budget Office, either— 

(I) return to the Secretary such returns or re-
turn information (along with any copies made 
therefrom), 

(II) otherwise make such returns or return in-
formation undisclosable, or 

(III) to the extent not so returned or made 
undisclosable, ensure that the conditions of sub-
paragraphs (A), (B), (C), (D), and (E) of this para-
graph continue to be met with respect to such re-
turns or return information, and 

(iii) in the case of the Department of Health and 
Human Services for purposes of subsection (m)(6), de-
stroy all such return information upon completion of 
its use in providing the notification for which the in-
formation was obtained, so as to make such informa-
tion undisclosable; 

except that the conditions of subparagraphs (A), (B), (C), (D), 
and (E) shall cease to apply with respect to any return or re-
turn information if, and to the extent that, such return or re-
turn information is disclosed in the course of any judicial or 
administrative proceeding and made a part of the public record 
thereof. If the Secretary determines that any such agency, 
body, or commission, including an agency, an appropriate State 
officer (as defined in section 6104(c)), or any other person de-
scribed in subsection (k)(10) or (15) or subsection (l)(10), 
(13)(A), (13)(B), (13)(C), (13)(D)(i), (16), (18), (19), or (20) or any 
entity described in subsection (l)(21), or the Government Ac-
countability Office or the Congressional Budget Office, has 
failed to, or does not, meet the requirements of this paragraph, 
he may, after any proceedings for review established under 
paragraph (7), take such actions as are necessary to ensure 
such requirements are met, including refusing to disclose re-
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turns or return information to such agency, body, or commis-
sion, including an agency, an appropriate State officer (as de-
fined in section 6104(c)), or any other person described in sub-
section (k)(10) or (15) or subsection (l)(10), (13)(A), (13)(B), 
(13)(C), (13)(D)(i), (16), (18), (19), or (20) or any entity de-
scribed in subsection (l)(21), or the Government Accountability 
Office or the Congressional Budget Office, until he determines 
that such requirements have been or will be met. In the case 
of any agency which receives any mailing address under para-
graph (2), (4), (6), or (7) of subsection (m) and which discloses 
any such mailing address to any agent or which receives any 
information under paragraph (6)(A), (10), (12)(B), or (16) of 
subsection (l) and which discloses any such information to any 
agent, or any person including an agent described in sub-
section (l)(10), (13)(A), (13)(B), (13)(C), (13)(D)(i), or (16), this 
paragraph shall apply to such agency and each such agent or 
other person (except that, in the case of an agent, or any per-
son including an agent described in subsection (l)(10), (13)(A), 
(13)(B), (13)(C), (13)(D)(i), or (16), any report to the Secretary 
or other action with respect to the Secretary shall be made or 
taken through such agency). For purposes of applying this 
paragraph in any case to which subsection (m)(6) applies, the 
term ‘‘return information’’ includes related blood donor records 
(as defined in section 1141(h)(2) of the Social Security Act). 

(5) REPORT ON PROCEDURES AND SAFEGUARDS.—After the 
close of each calendar year, the Secretary shall furnish to each 
committee described in subsection (f)(1) a report which de-
scribes the procedures and safeguards established and utilized 
by such agencies, bodies, or commissions, the Government Ac-
countability Office, and the Congressional Budget Office for en-
suring the confidentiality of returns and return information as 
required by this subsection. Such report shall also describe in-
stances of deficiencies in, and failure to establish or utilize, 
such procedures. 

(6) AUDIT OF PROCEDURES AND SAFEGUARDS.— 
(A) AUDIT BY COMPTROLLER GENERAL.—The Comptroller 

General may audit the procedures and safeguards estab-
lished by such agencies, bodies, or commissions and the 
Congressional Budget Office pursuant to this subsection to 
determine whether such safeguards and procedures meet 
the requirements of this subsection and ensure the con-
fidentiality of returns and return information. The Comp-
troller General shall notify the Secretary before any such 
audit is conducted. 

(B) RECORDS OF INSPECTION AND REPORTS BY THE COMP-
TROLLER GENERAL.—The Comptroller General shall— 

(i) maintain a permanent system of standardized 
records and accountings of returns and return infor-
mation inspected by officers and employees of the Gov-
ernment Accountability Office under subsection 
(i)(8)(A)(ii) and shall, within 90 days after the close of 
each calendar year, furnish to the Secretary a report 
with respect to, or summary of, such records or ac-
countings in such form and containing such informa-
tion as the Secretary may prescribe, and 
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(ii) furnish an annual report to each committee de-
scribed in subsection (f) and to the Secretary setting 
forth his findings with respect to any audit conducted 
pursuant to subparagraph (A). 

The Secretary may disclose to the Joint Committee any re-
port furnished to him under clause (i). 

(7) ADMINISTRATIVE REVIEW.—The Secretary shall by regula-
tions prescribe procedures which provide for administrative re-
view of any determination under paragraph (4) that any agen-
cy, body, or commission described in subsection (d) has failed 
to meet the requirements of such paragraph. 

(8) STATE LAW REQUIREMENTS.— 
(A) SAFEGUARDS.—Notwithstanding any other provision 

of this section, no return or return information shall be 
disclosed after December 31, 1978, to any officer or em-
ployee of any State which requires a taxpayer to attach to, 
or include in, any State tax return a copy of any portion 
of his Federal return, or information reflected on such Fed-
eral return, unless such State adopts provisions of law 
which protect the confidentiality of the copy of the Federal 
return (or portion thereof) attached to, or the Federal re-
turn information reflected on, such State tax return. 

(B) DISCLOSURE OF RETURNS OR RETURN INFORMATION IN 
STATE RETURNS.—Nothing in subparagraph (A) shall be 
construed to prohibit the disclosure by an officer or em-
ployee of any State of any copy of any portion of a Federal 
return or any information on a Federal return which is re-
quired to be attached or included in a State return to an-
other officer or employee of such State (or political subdivi-
sion of such State) if such disclosure is specifically author-
ized by State law. 

(q) REGULATIONS.—The Secretary is authorized to prescribe such 
other regulations as are necessary to carry out the provisions of 
this section. 

* * * * * * * 

Subtitle I—Trust Fund Code 

* * * * * * * 

CHAPTER 98—TRUST FUND CODE 

* * * * * * * 

Subchapter A—ESTABLISHMENT OF TRUST 
FUNDS 

Sec. 9501. Black Lung Disability Trust Fund. 

* * * * * * * 
Sec. 9512. Establishment of Opportunity Trust Fund. 

* * * * * * * 
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SEC. 9512. ESTABLISHMENT OF OPPORTUNITY TRUST FUND. 
(a) CREATION OF TRUST FUND.—There is established in the Treas-

ury of the United States a trust fund to be known as the ‘‘Oppor-
tunity Trust Fund’’ (referred to in this section as the ‘‘Trust Fund’’), 
consisting of such amounts as may be appropriated or credited to 
such fund as provided in this section or section 9602(b). 

(b) TRANSFERS TO TRUST FUND.—There are hereby appropriated 
to the Trust Fund amounts equivalent to the net revenues received 
in the Treasury from the taxes imposed under chapter 56. 

(c) EXPENDITURES.—Amounts in the Trust Fund shall be avail-
able, without further appropriation, only as follows: 

(1) 50 percent to the Attorney General to carry out section 
3052(a) of part OO of the Omnibus Crime Control and Safe 
Streets Act of 1968. 

(2) 10 percent to the Attorney General to carry out section 
3052(b) of part OO of the Omnibus Crime Control and Safe 
Streets Act of 1968. 

(3) 20 percent to the Administrator of the Small Business Ad-
ministration to carry out section 6(b)(1) of the Marijuana Op-
portunity Reinvestment and Expungement Act. 

(4) 20 percent to the Administrator of the Small Business Ad-
ministration to carry out section 6(b)(2) of the Marijuana Op-
portunity Reinvestment and Expungement Act. 

* * * * * * * 

OMNIBUS CRIME CONTROL AND SAFE STREETS ACT OF 
1968 

* * * * * * * 

TITLE I—JUSTICE SYSTEM IMPROVEMENT 

PART A—OFFICE OF JUSTICE PROGRAMS 

* * * * * * * 
SEC. 110. CANNABIS JUSTICE OFFICE. 

(a) ESTABLISHMENT.—There is established within the Office of 
Justice Programs a Cannabis Justice Office. 

(b) DIRECTOR.—The Cannabis Justice Office shall be headed by a 
Director who shall be appointed by the Assistant Attorney General 
for the Office of Justice Programs. The Director shall report to the 
Assistant Attorney General for the Office of Justice Programs. The 
Director shall award grants and may enter into compacts, coopera-
tive agreements, and contracts on behalf of the Cannabis Justice Of-
fice. The Director may not engage in any employment other than 
that of serving as the Director, nor may the Director hold any office 
in, or act in any capacity for, any organization, agency, or institu-
tion with which the Office makes any contract or other arrange-
ment. 

(c) EMPLOYEES.— 
(1) IN GENERAL.—The Director shall employ as many full- 

time employees as are needed to carry out the duties and func-
tions of the Cannabis Justice Office under subsection (d). Such 
employees shall be exclusively assigned to the Cannabis Justice 
Office. 
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(2) INITIAL HIRES.—Not later than 6 months after the date of 
enactment of this section, the Director shall— 

(A) hire no less than one-third of the total number of em-
ployees of the Cannabis Justice Office; and 

(B) no more than one-half of the employees assigned to 
the Cannabis Justice Office by term appointment that may 
after 2 years be converted to career appointment. 

(3) LEGAL COUNSEL.—At least one employee hired for the 
Cannabis Justice Office shall serve as legal counsel to the Di-
rector and shall provide counsel to the Cannabis Justice Office. 

(d) DUTIES AND FUNCTIONS.—The Cannabis Justice Office is au-
thorized to— 

(1) administer the Community Reinvestment Grant Program; 
and 

(2) perform such other functions as the Assistant Attorney 
General for the Office of Justice Programs may delegate, that 
are consistent with the statutory obligations of this section. 

* * * * * * * 

PART OO—CRISIS STABILIZATION AND 
COMMUNITY REENTRY PROGRAM. 

* * * * * * * 

PART PP—COMMUNITY REINVESTMENT GRANT 
PROGRAM 

SEC. 3056. AUTHORIZATION. 
(a) IN GENERAL.—The Director of the Cannabis Justice Office 

shall establish and carry out a grant program, known as the ‘‘Com-
munity Reinvestment Grant Program’’, to provide eligible entities 
with funds to administer services for individuals adversely im-
pacted by the War on Drugs, including— 

(1) job training; 
(2) reentry services; 
(3) legal aid for civil and criminal cases, including 

expungement of cannabis convictions; 
(4) literacy programs; 
(5) youth recreation or mentoring programs; and 
(6) health education programs. 

(b) SUBSTANCE USE DISORDER SERVICES.—The Director, in con-
sultation with the Secretary of Health and Human Services, shall 
provide eligible entities with funds to administer substance use dis-
order services for individuals adversely impacted by the War on 
Drugs or connect patients with substance use disorder services. Also 
eligible for such services are individuals who have been arrested for 
or convicted of the sale, possession, use, manufacture, or cultivation 
of a controlled substance other than cannabis (except for a convic-
tion involving distribution to a minor). 
SEC. 3057. FUNDING FROM OPPORTUNITY TRUST FUND. 

The Director shall carry out the program under this part using 
funds made available under section 9512(c)(1) and (2) of the Inter-
nal Revenue Code. 
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SEC. 3058. DEFINITIONS. 
In this part: 

(1) The term ‘‘cannabis conviction’’ means a conviction, or ad-
judication of juvenile delinquency, for a cannabis offense (as 
such term is defined in section 13 of the Marijuana Opportunity 
Reinvestment and Expungement Act). 

(2) The term ‘‘eligible entity’’ means a nonprofit organization, 
as defined in section 501(c)(3) of the Internal Revenue Code, 
that is representative of a community or a significant segment 
of a community with experience in providing relevant services 
to individuals adversely impacted by the War on Drugs in that 
community. 

(3) The term ‘‘individuals adversely impacted by the War on 
Drugs’’ has the meaning given that term in section 6 of the 
Marijuana Opportunity Reinvestment and Expungement Act. 

* * * * * * * 

SMALL BUSINESS ACT 

* * * * * * * 
SEC. 3. DEFINITIONS. 

(a) SMALL BUSINESS CONCERNS.— 
(1) IN GENERAL.—For the purposes of this Act, a small-busi-

ness concern, including but not limited to enterprises that are 
engaged in the business of production of food and fiber, ranch-
ing and raising of livestock, aquaculture, and all other farming 
and agricultural related industries, shall be deemed to be one 
which is independently owned and operated and which is not 
dominant in its field of operation. 

(2) ESTABLISHMENT OF SIZE STANDARDS.— 
(A) IN GENERAL.—In addition to the criteria specified in 

paragraph (1), the Administrator may specify detailed defi-
nitions or standards by which a business concern may be 
determined to be a small business concern for the purposes 
of this Act or any other Act. 

(B) ADDITIONAL CRITERIA.—The standards described in 
paragraph (1) may utilize number of employees, dollar vol-
ume of business, net worth, net income, a combination 
thereof, or other appropriate factors. 

(C) REQUIREMENTS.—Unless specifically authorized by 
statute, no Federal department or agency may prescribe a 
size standard for categorizing a business concern as a 
small business concern, unless such proposed size stand-
ard— 

(i) is proposed after an opportunity for public notice 
and comment; 

(ii) provides for determining— 
(I) the size of a manufacturing concern as meas-

ured by the manufacturing concern’s average em-
ployment based upon employment during each of 
the manufacturing concern’s pay periods for the 
preceding 12 months; 

(II) the size of a business concern providing 
services on the basis of the annual average gross 
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receipts of the business concern over a period of 
not less than 5 years; 

(III) the size of other business concerns on the 
basis of data over a period of not less than 3 
years; or 

(IV) other appropriate factors; and 
(iii) is approved by the Administrator. 

(3) VARIATION BY INDUSTRY AND CONSIDERATION OF OTHER 
FACTORS.—When establishing or approving any size standard 
pursuant to paragraph (2), the Administrator shall ensure that 
the size standard varies from industry to industry to the extent 
necessary to reflect the differing characteristics of the various 
industries and consider other factors deemed to be relevant by 
the Administrator. 

(4) EXCLUSION OF CERTAIN SECURITY EXPENSES FROM CONSID-
ERATION FOR PURPOSE OF SMALL BUSINESS SIZE STANDARDS.— 

(A) DETERMINATION REQUIRED.—Not later than 30 days 
after the date of enactment of this paragraph, the Admin-
istrator shall review the application of size standards es-
tablished pursuant to paragraph (2) to small business con-
cerns that are performing contracts in qualified areas and 
determine whether it would be fair and appropriate to ex-
clude from consideration in the average annual gross re-
ceipts of such small business concerns any payments made 
to such small business concerns by Federal agencies to re-
imburse such small business concerns for the cost of sub-
contracts entered for the sole purpose of providing security 
services in a qualified area. 

(B) ACTION REQUIRED.—Not later than 60 days after the 
date of enactment of this paragraph, the Administrator 
shall either— 

(i) initiate an adjustment to the size standards, as 
described in subparagraph (A), if the Administrator 
determines that such an adjustment would be fair and 
appropriate; or 

(ii) provide a report to the Committee on Small 
Business and Entrepreneurship of the Senate and the 
Committee on Small Business of the House of Rep-
resentatives explaining in detail the basis for the de-
termination by the Administrator that such an adjust-
ment would not be fair and appropriate. 

(C) QUALIFIED AREAS.—In this paragraph, the term 
‘‘qualified area’’ means— 

(i) Iraq, 
(ii) Afghanistan, and 
(iii) any foreign country which included a combat 

zone, as that term is defined in section 112(c)(2) of the 
Internal Revenue Code of 1986, at the time of perform-
ance of the relevant Federal contract or subcontract. 

(5) ALTERNATIVE SIZE STANDARD.— 
(A) IN GENERAL.—The Administrator shall establish an 

alternative size standard for applicants for business loans 
under section 7(a) and applicants for development com-
pany loans under title V of the Small Business Investment 
Act of 1958 (15 U.S.C. 695 et seq.), that uses maximum 
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tangible net worth and average net income as an alter-
native to the use of industry standards. 

(B) INTERIM RULE.—Until the date on which the alter-
native size standard established under subparagraph (A) is 
in effect, an applicant for a business loan under section 
7(a) or an applicant for a development company loan under 
title V of the Small Business Investment Act of 1958 may 
be eligible for such a loan if— 

(i) the maximum tangible net worth of the applicant 
is not more than $15,000,000; and 

(ii) the average net income after Federal income 
taxes (excluding any carry-over losses) of the applicant 
for the 2 full fiscal years before the date of the appli-
cation is not more than $5,000,000. 

(6) PROPOSED RULEMAKING.—In conducting rulemaking to re-
vise, modify or establish size standards pursuant to this sec-
tion, the Administrator shall consider, and address, and make 
publicly available as part of the notice of proposed rulemaking 
and notice of final rule each of the following: 

(A) a detailed description of the industry for which the 
new size standard is proposed; 

(B) an analysis of the competitive environment for that 
industry; 

(C) the approach the Administrator used to develop the 
proposed standard including the source of all data used to 
develop the proposed rule making; and 

(D) the anticipated effect of the proposed rulemaking on 
the industry, including the number of concerns not cur-
rently considered small that would be considered small 
under the proposed rule making and the number of con-
cerns currently considered small that would be deemed 
other than small under the proposed rulemaking. 

(7) COMMON SIZE STANDARDS.—In carrying out this sub-
section, the Administrator may establish or approve a single 
size standard for a grouping of 4-digit North American Indus-
try Classification System codes only if the Administrator 
makes publicly available, not later than the date on which 
such size standard is established or approved, a justification 
demonstrating that such size standard is appropriate for each 
individual industry classification included in the grouping. 

(8) NUMBER OF SIZE STANDARDS.—The Administrator shall 
not limit the number of size standards established pursuant to 
paragraph (2), and shall assign the appropriate size standard 
to each North American Industry Classification System Code. 

(9) PETITIONS FOR RECONSIDERATION OF SIZE STANDARDS.— 
(A) IN GENERAL.—A person may file a petition for recon-

sideration with the Office of Hearings and Appeals (as es-
tablished under section 5(i)) of a size standard revised, 
modified, or established by the Administrator pursuant to 
this subsection. 

(B) TIME LIMIT.—A person filing a petition for reconsid-
eration described in subparagraph (A) shall file such peti-
tion not later than 30 days after the publication in the 
Federal Register of the notice of final rule to revise, mod-
ify, or establish size standards described in paragraph (6). 
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(C) PROCESS FOR AGENCY REVIEW.—The Office of Hear-
ings and Appeals shall use the same process it uses to de-
cide challenges to the size of a small business concern to 
decide a petition for review pursuant to this paragraph. 

(D) JUDICIAL REVIEW.—The publication of a final rule in 
the Federal Register described in subparagraph (B) shall 
be considered final agency action for purposes of seeking 
judicial review. Filing a petition for reconsideration under 
subparagraph (A) shall not be a condition precedent to ju-
dicial review of any such size standard. 

(E) RULES OR GUIDANCE.—The Office of Hearings and 
Appeals shall begin accepting petitions for reconsideration 
described in subparagraph (A) after the date on which the 
Administration issues a rule or other guidance imple-
menting this paragraph. Notwithstanding the provisions of 
subparagraph (B), petitions for reconsideration of size 
standards revised, modified, or established in a Federal 
Register final rule published between November 25, 2015, 
and the effective date of such rule or other guidance shall 
be considered timely if filed within 30 days of such effec-
tive date. 

(b) For purposes of this Act, any reference to an agency or de-
partment of the United States, and the term ‘‘Federal agency,’’ 
shall have the meaning given the term ‘‘agency’’ by section 551(1) 
of title 5, United States Code, but does not include the United 
States Postal Service or the General Accounting Office. 

(c)(1) For purposes of this Act, a qualified employee trust shall 
be eligible for any loan guarantee under section 7(a) with respect 
to a small business concern on the same basis as if such trust were 
the same legal entity as such concern. 

(2) For purposes of this Act, the term ‘‘qualified employee trust’’ 
means, with respect to a small business concern, a trust— 

(A) which forms part of an employee stock ownership plan 
(as defined in section 4975(e)(7) of the Internal Revenue Code 
of 1954)— 

(i) which is maintained by such concern, and 
(ii) which provides that each participant is entitled to di-

rect the plan trustee as to the manner of how to vote the 
qualified employer securities (as defined in section 
4975(e)(8) of the Internal Revenue Code of 1986), which 
are allocated to the account of such participant with re-
spect to a corporate matter which (by law or charter) must 
be decided by a vote conducted in accordance with section 
409(e) of the Internal Revenue Code of 1986; and 

(B) in the case of any loan guarantee under section 7(a), the 
trustee of which enters into an agreement with the Adminis-
trator of which enters into an agreement with the Adminis-
trator which is binding on the trust and no such small busi-
ness concern and which provides that— 

(i) the loan guaranteed under section 7(a) shall be used 
solely for the purchase of qualifying employer securities of 
such concern. 

(ii) all funds acquired by the concern in such purchase 
shall be used by such concern solely for the purposes for 
which such loan was guaranteed, 
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(iii) such concern will provide such funds as may be nec-
essary for the timely repayment of such loan, and the 
property of such concern shall be available as security for 
repayment of such loan, and 

(iv) all qualifying employer securities acquired by such 
trust in such purchase shall be allocated to the accounts 
of participants in such plan who are entitled to share in 
such allocation, and each participant has a nonforfeitable 
right, not later than the date such loan is repaid, to all 
such qualifying employer securities which are so allocated 
to the participant’s account. 

(3) Under regulations which may be prescribed by the Adminis-
trator, a trust may be treated as a qualified employee trust with 
respect to a small business concern if— 

(A) the trust is maintained by an employee organization 
which represents at least 51 percent of the employee of such 
concern, and 

(B) such concern maintains a plan— 
(i) which is an employee benefit plan which is designed 

to invest primarily in qualifying employer securities (as 
defined in section 4975(e)(8) of the Internal Revenue Code 
of 1954). 

(ii) which provides that each participant in the plan is 
entitled to direct the plan as to the manner in which vot-
ing rights under qualifying employer securities which are 
allocated to the account of such participant are to be exer-
cised with respect to a corporate matter which (by law or 
charter) must be decided by a majority vote of the out-
standing common shares voted, 

(iii) which provides that each participant who is entitled 
to distribution from the plan has a right, in the case of 
qualifying employer securities which are not readily 
tradable on an established market, to require that the con-
cern repurchase such securities under a fair valuation for-
mula, and 

(iv) which meets such other requirements (similar to re-
quirements applicable to employee ownership plans as de-
fined in section 4975(e)(7) of the Internal Revenue Code of 
1954) as the Administrator may prescribe, and 

(C) in the case of a loan guarantee under section 7(a), such 
organization enters into an agreement with the Administration 
which is described in paragraph (2)(B). 

(d) For purposes of section 7 of this Act, the term ‘‘qualified In-
dian tribe’’ means an Indian tribe as defined in section 4(a) of the 
Indian Self-Determination and Education Assistance Act, which 
owns and controls 100 per centum of a small business concern. 

(e) For purposes of section 7 of this Act, the term ‘‘public or pri-
vate organization for the handicapped’’ means one— 

(1) which is organized under the laws of the United States 
or of any State, operated in the interest of handicapped indi-
viduals, the net income of which does not insure in whole or 
in part to the benefit of any shareholder or other individual; 

(2) which complies with any applicable occupational health 
and safety standard prescribed by the Secretary of Labor; and 
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(3) which, in the production of commodities and in the provi-
sion of services during any fiscal year in which it received fi-
nancial assistance under this subsection, employs handicapped 
individuals for not less than 75 per centum of the man-hours 
required for the production or provision of the commodities or 
services. 

(f) For purposes of section 7 of this Act, the term ‘‘handicapped 
individual’’ means an individual— 

(1) who has a physical, mental, or emotional impairment, de-
fect, ailment, disease, or disability of a permanent nature 
which in any way limits the selection of any type of employ-
ment for which the person would otherwise be qualified or 
qualifiable; or 

(2) who is a service-disabled veteran. 
(g) For purposes of section 7 of this Act, the term ‘‘energy meas-

ures’’ includes— 
(1) solar thermal energy equipment which is either of the ac-

tive type based upon mechanically forced energy transfer or of 
the passive type based on convective, conductive, or radiant en-
ergy transfer or some combination equipment; 

(2) photovoltaic cells and related equipment; 
(3) a product or service the primary purpose of which is con-

servation of energy through devices or techniques which in-
crease the energy through devices or techniques which increase 
the energy efficiency of existing equipment, methods of oper-
ation, or systems which use fossil fuels, and which is on the 
Energy Conservation Measures list of the Secretary of Energy 
or which the Administrator determines to be consistent with 
the intent of this subsection; 

(4) equipment the primary purpose of which is production of 
energy from wood, biological waste, grain, or other biomass 
source of energy; 

(5) equipment the primary purpose of which is industrial co-
generation of energy, district heating, or production of energy 
from industrial waste; 

(6) hydroelectric power equipment; 
(7) wind energy conversion equipment; and 
(8) engineering, architectural, consulting, or other profes-

sional services which are necessary or appropriate to aid citi-
zens in using any of the measures described in paragraph (1) 
through (7). 

(h) The term ‘‘credit elsewhere’’ means— 
(1) for the purposes of this Act (except as used in section 

7(b)), the availability of credit on reasonable terms and condi-
tions to the individual loan applicant from non-Federal, non- 
State, or non-local government sources, considering factors as-
sociated with conventional lending practices, including— 

(A) the business industry in which the loan applicant op-
erates; 

(B) whether the loan applicant is an enterprise that has 
been in operation for a period of not more than 2 years; 

(C) the adequacy of the collateral available to secure the 
requested loan; 
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(D) the loan term necessary to reasonably assure the 
ability of the loan applicant to repay the debt from the ac-
tual or projected cash flow of the business; and 

(E) any other factor relating to the particular credit ap-
plication, as documented in detail by the lender, that can-
not be overcome except through obtaining a Federal loan 
guarantee under prudent lending standards; and 

(2) for the purposes of section 7(b), the availability of credit 
on reasonable terms and conditions from non-Federal sources 
taking into consideration the prevailing rates and terms in the 
community in or near where the applicant business concern 
transacts business, or the applicant homeowner resides, for 
similar purposes and periods of time. 

(i) For purposes of section 7 of this Act, the term ‘‘homeowners’’ 
includes owners and lessees of residential property and also in-
cludes personal property. 

(j) For the purposes of this Act, the term ‘‘small agricultural co-
operative’’ means an association (corporate or otherwise) acting 
pursuant to the provisions of the Agricultural Marketing Act (12 
U.S.C. 1141j), whose size does not exceed the size standard estab-
lished by the Administration for other similar agricultural small 
business concerns. In determining such size, the Administration 
shall regard the association as a business concern and shall not in-
clude the income or employees of any member shareholder of such 
cooperative. 

(k)(1) For the purposes of this Act, the term ‘‘disaster’’ means a 
sudden event which causes severe damage including, but not lim-
ited to, floods, hurricanes, tornadoes, earthquakes, fires, explosions, 
volcanoes, windstorms, landslides or mudslides, tidal waves, com-
mercial fishery failures or fishery resource disasters (as determined 
by the Secretary of Commerce under section 308(b) of the Inter-
jurisdictional Fisheries Act of 1986), ocean conditions resulting in 
the closure of customary fishing waters, riots, civil disorders or 
other catastrophes, except it does not include economic dislocations. 

(2) For purposes of section 7(b)(2), the term ‘‘disaster’’ includes— 
(A) drought; 
(B) below average water levels in the Great Lakes, or on any 

body of water in the United States that supports commerce by 
small business concerns; and 

(C) ice storms and blizzards. 
(l) For purposes of this Act— 

(1) the term ‘‘computer crime’’ means’’— 
(A) any crime committed against a small business con-

cern by means of the use of a computer; and 
(B) any crime involving the illegal use of, or tampering 

with, a computer owned or utilized by a small business 
concern. 

(m) DEFINITIONS RELATING TO CONTRACTING.—In this Act: 
(1) PRIME CONTRACT.—The term ‘‘prime contract’’ has the 

meaning given such term in section 8701(4) of title 41, United 
States Code. 

(2) PRIME CONTRACTOR.—The term ‘‘prime contractor’’ has 
the meaning given such term in section 8701(5) of title 41, 
United States Code. 
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(3) SIMPLIFIED ACQUISITION THRESHOLD.—The term ‘‘sim-
plified acquisition threshold’’ has the meaning given such term 
in section 134 of title 41, United States Code. 

(4) MICRO-PURCHASE THRESHOLD.—The term ‘‘micro-purchase 
threshold’’ has the meaning given such term in section 1902 of 
title 41, United States Code. 

(5) TOTAL PURCHASES AND CONTRACTS FOR PROPERTY AND 
SERVICES.—The term ‘‘total purchases and contracts for prop-
erty and services’’ shall mean total number and total dollar 
amount of contracts and orders for property and services. 

(n) For the purposes of this Act, a small business concern is a 
small business concern owned and controlled by women if— 

(1) at least 51 percent of small business concern is owned by 
one or more women or, in the case of any publicly owned busi-
ness, at least 51 percent of the stock of which is owned by one 
or more women; and 

(2) the management and daily business operations of the 
business are controlled by one or more women. 

(o) DEFINITIONS OF BUNDLING OF CONTRACT REQUIREMENTS AND 
RELATED TERMS.—In this Act: 

(1) BUNDLED CONTRACT.—The term ‘‘bundled contract’’ 
means a contract that is entered into to meet requirements 
that are consolidated in a bundling of contract requirements. 

(2) BUNDLING OF CONTRACT REQUIREMENTS.—The term ‘‘bun-
dling of contract requirements’’ means consolidating 2 or more 
procurement requirements for goods or services previously pro-
vided or performed under separate smaller contracts into a so-
licitation of offers for a single contract that is likely to be un-
suitable for award to a small-business concern due to— 

(A) the diversity, size, or specialized nature of the ele-
ments of the performance specified; 

(B) the aggregate dollar value of the anticipated award; 
(C) the geographical dispersion of the contract perform-

ance sites; or 
(D) any combination of the factors described in subpara-

graphs (A), (B), and (C). 
(3) SEPARATE SMALLER CONTRACT.—The term ‘‘separate 

smaller contract’’, with respect to a bundling of contract re-
quirements, means a contract that has been performed by 1 or 
more small business concerns or was suitable for award to 1 
or more small business concerns. 

(p) QUALIFIED HUBZONE SMALL BUSINESS CONCERN.—In this Act, 
the term ‘‘qualified HUBZone small business concern’’ has the 
meaning given such term in section 31(b). 

(q) DEFINITIONS RELATING TO VETERANS.—In this Act, the fol-
lowing definitions apply: 

(1) SERVICE-DISABLED VETERAN.—The term ‘‘service-disabled 
veteran’’ means a veteran with a disability that is service-con-
nected (as defined in section 101(16) of title 38, United States 
Code). 

(2) SMALL BUSINESS CONCERN OWNED AND CONTROLLED BY 
SERVICE-DISABLED VETERANS.—The term ‘‘small business con-
cern owned and controlled by service-disabled veterans’’ means 
any of the following: 

(A) A small business concern— 
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(i) not less than 51 percent of which is owned by one 
or more service-disabled veterans or, in the case of any 
publicly owned business, not less than 51 percent of 
the stock (not including any stock owned by an ESOP) 
of which is owned by one or more service-disabled vet-
erans; and 

(ii) the management and daily business operations 
of which are controlled by one or more service-disabled 
veterans or, in the case of a veteran with permanent 
and severe disability, the spouse or permanent care-
giver of such veteran. 

(B) A small business concern— 
(i) not less than 51 percent of which is owned by one 

or more service-disabled veterans with a disability 
that is rated by the Secretary of Veterans Affairs as 
a permanent and total disability who are unable to 
manage the daily business operations of such concern; 
or 

(ii) in the case of a publicly owned business, not less 
than 51 percent of the stock (not including any stock 
owned by an ESOP) of which is owned by one or more 
such veterans. 

(C)(i) During the time period described in clause (ii), a 
small business concern that was a small business concern 
described in subparagraph (A) or (B) immediately prior to 
the death of a service-disabled veteran who was the owner 
of the concern, the death of whom causes the concern to 
be less than 51 percent owned by one or more service-dis-
abled veterans, if— 

(I) the surviving spouse of the deceased veteran 
acquires such veteran’s ownership interest in such 
concern; 

(II) such veteran had a service-connected dis-
ability (as defined in section 101(16) of title 38, 
United States Code); and 

(III) immediately prior to the death of such vet-
eran, and during the period described in clause 
(ii), the small business concern is included in the 
database described in section 36. 

(ii) The time period described in this clause is the 
time period beginning on the date of the veteran’s 
death and ending on the earlier of— 

(I) the date on which the surviving spouse re-
marries; 

(II) the date on which the surviving spouse re-
linquishes an ownership interest in the small 
business concern; or 

(III) the date that— 
(aa) in the case of a surviving spouse of a vet-

eran with a service-connected disability rated as 
100 percent disabling or who dies as a result of a 
service-connected disability, is 10 years after the 
date of the death of the veteran; or 

(bb) in the case of a surviving spouse of a vet-
eran with a service-connected disability rated as 
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less than 100 percent disabling who does not die 
as a result of a service-connected disability, is 3 
years after the date of the death of the veteran. 

(3) SMALL BUSINESS CONCERN OWNED AND CONTROLLED BY 
VETERANS.—The term ‘‘small business concern owned and con-
trolled by veterans’’ means a small business concern— 

(A) not less than 51 percent of which is owned by one 
or more veterans or, in the case of any publicly owned 
business, not less than 51 percent of the stock of which is 
owned by one or more veterans; and 

(B) the management and daily business operations of 
which are controlled by one or more veterans. 

(4) VETERAN.—The term ‘‘veteran’’ has the meaning given 
the term in section 101(2) of title 38, United States Code. 

(5) RELIEF FROM TIME LIMITATIONS.— 
(A) IN GENERAL.—Any time limitation on any qualifica-

tion, certification, or period of participation imposed under 
this Act on any program that is available to small business 
concerns shall be extended for a small business concern 
that— 

(i) is owned and controlled by— 
(I) a veteran who was called or ordered to active 

duty under a provision of law specified in section 
101(a)(13)(B) of title 10, United States Code, on or 
after September 11, 2001; or 

(II) a service-disabled veteran who became such 
a veteran due to an injury or illness incurred or 
aggravated in the active military, naval, or air 
service during a period of active duty pursuant to 
a call or order to active duty under a provision of 
law referred to in subclause (I) on or after Sep-
tember 11, 2001; and 

(ii) was subject to the time limitation during such 
period of active duty. 

(B) DURATION.—Upon submission of proper documenta-
tion to the Administrator, the extension of a time limita-
tion under subparagraph (A) shall be equal to the period 
of time that such veteran who owned or controlled such a 
concern was on active duty as described in that subpara-
graph. 

(C) EXCEPTION FOR PROGRAMS SUBJECT TO FEDERAL 
CREDIT REFORM ACT OF 1990.—The provisions of subpara-
graphs (A) and (B) shall not apply to any programs subject 
to the Federal Credit Reform Act of 1990 (2 U.S.C. 661 et 
seq.). 

(6) ESOP.—The term ‘‘ESOP’’ has the meaning given the 
term ‘‘employee stock ownership plan’’ in section 4975(e)(7) of 
the Internal Revenue Code of 1986 (26 U.S.C. 4975(e)(7)). 

(7) SURVIVING SPOUSE.—The term ‘‘surviving spouse’’ has the 
meaning given such term in section 101(3) of title 38, United 
States Code. 

(r) DEFINITIONS RELATING TO SMALL BUSINESS LENDING COMPA-
NIES.—As used in section 23 of this Act: 

(1) SMALL BUSINESS LENDING COMPANY.—The term ‘‘small 
business lending company’’ means a business concern that is 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00195 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



196 

authorized by the Administrator to make loans pursuant to 
section 7(a) and whose lending activities are not subject to reg-
ulation by any Federal or State regulatory agency. 

(2) NON-FEDERALLY REGULATED LENDER.—The term ‘‘non- 
Federally regulated lender’’ means a business concern if— 

(A) such concern is authorized by the Administrator to 
make loans under section 7; 

(B) such concern is subject to regulation by a State; and 
(C) the lending activities of such concern are not regu-

lated by any Federal banking authority. 
(s) MAJOR DISASTER.—In this Act, the term ‘‘major disaster’’ has 

the meaning given that term in section 102 of the Robert T. Staf-
ford Disaster Relief and Emergency Assistance Act (42 U.S.C. 
5122). 

(t) SMALL BUSINESS DEVELOPMENT CENTER.—In this Act, the 
term ‘‘small business development center’’ means a small business 
development center described in section 21. 

(u) REGION OF THE ADMINISTRATION.—In this Act, the term ‘‘re-
gion of the Administration’’ means the geographic area served by 
a regional office of the Administration established under section 
4(a). 

(v) MULTIPLE AWARD CONTRACT.—In this Act, the term ‘‘multiple 
award contract’’ means— 

(1) a multiple award task order contract or delivery order 
contract that is entered into under the authority of sections 
303H through 303K of the Federal Property and Administra-
tive Services Act of 1949 (41 U.S.C. 253h through 253k); and 

(2) any other indefinite delivery, indefinite quantity contract 
that is entered into by the head of a Federal agency with 2 or 
more sources pursuant to the same solicitation. 

(w) PRESUMPTION.— 
(1) IN GENERAL.—In every contract, subcontract, cooperative 

agreement, cooperative research and development agreement, 
or grant which is set aside, reserved, or otherwise classified as 
intended for award to small business concerns, there shall be 
a presumption of loss to the United States based on the total 
amount expended on the contract, subcontract, cooperative 
agreement, cooperative research and development agreement, 
or grant whenever it is established that a business concern 
other than a small business concern willfully sought and re-
ceived the award by misrepresentation. 

(2) DEEMED CERTIFICATIONS.—The following actions shall be 
deemed affirmative, willful, and intentional certifications of 
small business size and status: 

(A) Submission of a bid or proposal for a Federal grant, 
contract, subcontract, cooperative agreement, or coopera-
tive research and development agreement reserved, set 
aside, or otherwise classified as intended for award to 
small business concerns. 

(B) Submission of a bid or proposal for a Federal grant, 
contract, subcontract, cooperative agreement, or coopera-
tive research and development agreement which in any 
way encourages a Federal agency to classify the bid or pro-
posal, if awarded, as an award to a small business concern. 
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(C) Registration on any Federal electronic database for 
the purpose of being considered for award of a Federal 
grant, contract, subcontract, cooperative agreement, or co-
operative research agreement, as a small business concern. 

(3) CERTIFICATION BY SIGNATURE OF RESPONSIBLE OFFICIAL.— 
(A) IN GENERAL.—Each solicitation, bid, or application 

for a Federal contract, subcontract, or grant shall contain 
a certification concerning the small business size and sta-
tus of a business concern seeking the Federal contract, 
subcontract, or grant. 

(B) CONTENT OF CERTIFICATIONS.—A certification that a 
business concern qualifies as a small business concern of 
the exact size and status claimed by the business concern 
for purposes of bidding on a Federal contract or sub-
contract, or applying for a Federal grant, shall contain the 
signature of an authorized official on the same page on 
which the certification is contained. 

(4) REGULATIONS.—The Administrator shall promulgate reg-
ulations to provide adequate protections to individuals and 
business concerns from liability under this subsection in cases 
of unintentional errors, technical malfunctions, and other simi-
lar situations. 

(x) ANNUAL CERTIFICATION.— 
(1) IN GENERAL.—Each business certified as a small business 

concern under this Act shall annually certify its small business 
size and, if appropriate, its small business status, by means of 
a confirming entry on the Online Representations and Certifi-
cations Application database of the Administration, or any suc-
cessor thereto. 

(2) REGULATIONS.—Not later than 1 year after the date of 
enactment of this subsection, the Administrator, in consulta-
tion with the Inspector General and the Chief Counsel for Ad-
vocacy of the Administration, shall promulgate regulations to 
ensure that— 

(A) no business concern continues to be certified as a 
small business concern on the Online Representations and 
Certifications Application database of the Administration, 
or any successor thereto, without fulfilling the require-
ments for annual certification under this subsection; and 

(B) the requirements of this subsection are implemented 
in a manner presenting the least possible regulatory bur-
den on small business concerns. 

(y) POLICY ON PROSECUTIONS OF SMALL BUSINESS SIZE AND STA-
TUS FRAUD.—Not later than 1 year after the date of enactment of 
this subsection, the Administrator, in consultation with the Attor-
ney General, shall issue a Government-wide policy on prosecution 
of small business size and status fraud, which shall direct Federal 
agencies to appropriately publicize the policy. 

(z) AQUACULTURE BUSINESS DISASTER ASSISTANCE.—Subject to 
section 18(a) and notwithstanding section 18(b)(1), the Adminis-
trator may provide disaster assistance under section 7(b)(2) to 
aquaculture enterprises that are small businesses. 

(aa) VENTURE CAPITAL OPERATING COMPANY.—In this Act, the 
term ‘‘venture capital operating company’’ means an entity de-
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scribed in clause (i), (v), or (vi) of section 121.103(b)(5) of title 13, 
Code of Federal Regulations (or any successor thereto). 

(bb) HEDGE FUND.—In this Act, the term ‘‘hedge fund’’ has the 
meaning given that term in section 13(h)(2) of the Bank Holding 
Company Act of 1956 (12 U.S.C. 1851(h)(2)). 

(cc) PRIVATE EQUITY FIRM.—In this Act, the term ‘‘private equity 
firm’’ has the meaning given the term ‘‘private equity fund’’ in sec-
tion 13(h)(2) of the Bank Holding Company Act of 1956 (12 U.S.C. 
1851(h)(2)). 

(dd) DEFINITIONS PERTAINING TO SUBCONTRACTING.—In this Act: 
(1) SUBCONTRACT.—The term ‘‘subcontract’’ means a legally 

binding agreement between a contractor that is already under 
contract to another party to perform work, and a third party, 
hereinafter referred to as the subcontractor, for the subcon-
tractor to perform a part, or all, of the work that the contractor 
has undertaken. 

(2) FIRST TIER SUBCONTRACTOR.—The term ‘‘first tier subcon-
tractor’’ means a subcontractor who has a subcontract directly 
with the prime contractor. 

(3) AT ANY TIER.—The term ‘‘at any tier’’ means any subcon-
tractor other than a subcontractor who is a first tier subcon-
tractor. 

(ee) PUERTO RICO BUSINESS.—In this Act, the term ‘‘Puerto Rico 
business’’ means a small business concern that has its principal of-
fice located in the Commonwealth of Puerto Rico. 

(ff) COVERED TERRITORY BUSINESS.—In this Act, the term ‘‘cov-
ered territory business’’ means a small business concern that has 
its principal office located in one of the following: 

(1) The United States Virgin Islands. 
(2) American Samoa. 
(3) Guam. 
(4) The Northern Mariana Islands. 

(gg) CANNABIS-RELATED LEGITIMATE BUSINESSES AND SERVICE 
PROVIDERS.—In this Act: 

(1) CANNABIS.—The term ‘‘cannabis’’— 
(A) means— 

(i) all parts of the plant Cannabis sativa L., whether 
growing or not; 

(ii) the seeds thereof; 
(iii) the resin extracted from any part of such plant; 

and 
(iv) every compound, manufacture, salt, derivative, 

mixture, or preparation of such plant, its seeds or 
resin; and 

(B) does not include— 
(i) hemp, as defined in section 297A of the Agricul-

tural Marketing Act of 1946; 
(ii) the mature stalks of such plant, fiber produced 

from such stalks, oil or cake made from the seeds of 
such plant, any other compound, manufacture, salt, de-
rivative, mixture, or preparation of such mature stalks 
(except the resin extracted therefrom), fiber, oil, or cake, 
or the sterilized seed of such plant which is incapable 
of germination; or 
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(iii) any drug product approved under section 505 of 
the Federal Food, Drug, and Cosmetic Act, or biologi-
cal product licensed under section 351 of the Public 
Health Service Act. 

(2) CANNABIS-RELATED LEGITIMATE BUSINESS.—The term 
‘‘cannabis-related legitimate business’’ means a manufacturer, 
producer, or any person or company that is a small business 
concern and that— 

(A) engages in any activity described in subparagraph 
(B) pursuant to a law established by a State or a political 
subdivision of a State, as determined by such State or polit-
ical subdivision; and 

(B) participates in any business or organized activity that 
involves handling cannabis or cannabis products, includ-
ing cultivating, producing, manufacturing, selling, trans-
porting, displaying, dispensing, distributing, or purchasing 
cannabis or cannabis products. 

(3) SERVICE PROVIDER.—The term ‘‘service provider’’— 
(A) means a business, organization, or other person 

that— 
(i) sells goods or services to a cannabis-related legiti-

mate business; or 
(ii) provides any business services, including the sale 

or lease of real or any other property, legal or other li-
censed services, or any other ancillary service, relating 
to cannabis; and 

(B) does not include a business, organization, or other 
person that participates in any business or organized activ-
ity that involves handling cannabis or cannabis products, 
including cultivating, producing, manufacturing, selling, 
transporting, displaying, dispensing, distributing, or pur-
chasing cannabis or cannabis products. 

* * * * * * * 
SEC. 7. (a) LOANS TO SMALL BUSINESS CONCERNS; ALLOWABLE 

PURPOSES; QUALIFIED BUSINESS; RESTRICTIONS AND LIMITATIONS.— 
The Administration is empowered to the extent and in such 
amounts as provided in advance in appropriation Acts to make 
loans for plant acquisition, construction, conversion, or expansion, 
including the acquisition of land, material, supplies, equipment, 
and working capital, and to make loans to any qualified small busi-
ness concern, including those owned by qualified Indian tribes, for 
purposes of this Act. Such financings may be made either directly 
or in cooperation with banks or other financial institutions through 
agreements to participate on an immediate or deferred (guaran-
teed) basis. These powers shall be subject, however, to the fol-
lowing restrictions, limitations, and provisions: 

(1) IN GENERAL.— 
(A) CREDIT ELSEWHERE.— 

(i) IN GENERAL.—The Administrator has the author-
ity to direct, and conduct oversight for, the methods by 
which lenders determine whether a borrower is able to 
obtain credit elsewhere. No financial assistance shall 
be extended pursuant to this subsection if the appli-
cant can obtain credit elsewhere. No immediate par-
ticipation may be purchased unless it is shown that a 
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deferred participation is not available; and no direct fi-
nancing may be made unless it is shown that a par-
ticipation is not available. 

(ii) LIQUIDITY.—On and after October 1, 2015, the 
Administrator may not guarantee a loan under this 
subsection if the lender determines that the borrower 
is unable to obtain credit elsewhere solely because the 
liquidity of the lender depends upon the guaranteed 
portion of the loan being sold on the secondary mar-
ket. 

(B) BACKGROUND CHECKS.—Prior to the approval of any 
loan made pursuant to this subsection, or section 503 of 
the Small Business Investment Act of 1958, the Adminis-
trator may verify the applicant’s criminal background, or 
lack thereof, through the best available means, including, 
if possible, use of the National Crime Information Center 
computer system at the Federal Bureau of Investigation. 

(C) LENDING LIMITS OF LENDERS.—On and after October 
1, 2015, the Administrator may not guarantee a loan 
under this subsection if the sole purpose for requesting the 
guarantee is to allow the lender to exceed the legal lending 
limit of the lender. 

(2) LEVEL OF PARTICIPATION IN GUARANTEED LOANS.— 
(A) IN GENERAL.—Except as provided in subparagraphs 

(B), (D), (E), and (F), in an agreement to participate in a 
loan on a deferred basis under this subsection (including 
a loan made under the Preferred Lenders Program), such 
participation by the Administration shall be equal to— 

(i) 75 percent of the balance of the financing out-
standing at the time of disbursement of the loan, if 
such balance exceeds $150,000; or 

(ii) 85 percent of the balance of the financing out-
standing at the time of disbursement of the loan, if 
such balance is less than or equal to $150,000. 

(B) REDUCED PARTICIPATION UPON REQUEST.— 
(i) IN GENERAL.—The guarantee percentage specified 

by subparagraph (A) for any loan under this sub-
section may be reduced upon the request of the par-
ticipating lender. 

(ii) PROHIBITION.—The Administration shall not use 
the guarantee percentage requested by a participating 
lender under clause (i) as a criterion for establishing 
priorities in approving loan guarantee requests under 
this subsection. 

(C) INTEREST RATE UNDER PREFERRED LENDERS PRO-
GRAM.— 

(i) IN GENERAL.—The maximum interest rate for a 
loan guaranteed under the Preferred Lenders Program 
shall not exceed the maximum interest rate, as deter-
mined by the Administration, applicable to other loans 
guaranteed under this subsection. 

(ii) EXPORT-IMPORT BANK LENDERS.—Any lender that 
is participating in the Delegated Authority Lender 
Program of the Export-Import Bank of the United 
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States (or any successor to the Program) shall be eligi-
ble to participate in the Preferred Lenders Program. 

(iii) PREFERRED LENDERS PROGRAM DEFINED.—For 
purposes of this subparagraph, the term ‘‘Preferred 
Lenders Program’’ means any program established by 
the Administrator, as authorized under the proviso in 
section 5(b)(7), under which a written agreement be-
tween the lender and the Administration delegates to 
the lender— 

(I) complete authority to make and close loans 
with a guarantee from the Administration without 
obtaining the prior specific approval of the Admin-
istration; and 

(II) complete authority to service and liquidate 
such loans without obtaining the prior specific ap-
proval of the Administration for routine servicing 
and liquidation activities, but shall not take any 
actions creating an actual or apparent conflict of 
interest. 

(D) PARTICIPATION UNDER EXPORT WORKING CAPITAL PRO-
GRAM.—In an agreement to participate in a loan on a de-
ferred basis under the Export Working Capital Program 
established pursuant to paragraph (14)(A), such participa-
tion by the Administration shall be 90 percent. 

(E) PARTICIPATION IN INTERNATIONAL TRADE LOAN.—In 
an agreement to participate in a loan on a deferred basis 
under paragraph (16), the participation by the Administra-
tion may not exceed 90 percent. 

(F) PARTICIPATION IN THE PAYCHECK PROTECTION PRO-
GRAM.—In an agreement to participate in a loan on a de-
ferred basis under paragraph (36), the participation by the 
Administration shall be 100 percent. 

(3) No loan shall be made under this subsection— 
(A) if the total amount outstanding and committed (by 

participation or otherwise) to the borrower from the busi-
ness loan and investment fund established by this Act 
would exceed $3,750,000 (or if the gross loan amount 
would exceed $5,000,000), except as provided in subpara-
graph (B); 

(B) if the total amount outstanding and committed (on 
a deferred basis) solely for the purposes provided in para-
graph (16) to the borrower from the business loan and in-
vestment fund established by this Act would exceed 
$4,500,000 (or if the gross loan amount would exceed 
$5,000,000), of which not more than $4,000,000 may be 
used for working capital, supplies, or financings under sec-
tion 7(a)(14) for export purposes; and 

(C) if effected either directly or in cooperation with 
banks or other lending institutions through agreements to 
participate on an immediate basis if the amount would ex-
ceed $350,000. 

(4) INTEREST RATES AND PREPAYMENT CHARGES.— 
(A) INTEREST RATES.—Notwithstanding the provisions of 

the constitution of any State or the laws of any State lim-
iting the rate or amount of interest which may be charged, 
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taken, received, or reserved, the maximum legal rate of in-
terest on any financing made on a deferred basis pursuant 
to this subsection shall not exceed a rate prescribed by the 
Administration, and the rate of interest for the Adminis-
tration’s share of any direct or immediate participation 
loan shall not exceed the current average market yield on 
outstanding marketable obligations of the United States 
with remaining periods to maturity comparable to the av-
erage maturities of such loans and adjusted to the nearest 
one-eighth of 1 per centum, and an additional amount as 
determined by the Administration, but not to exceed 1 per 
centum per annum: Provided, That for those loans to as-
sist any public or private organization for the handicapped 
or to assist any handicapped individual as provided in 
paragraph (10) of this subsection, the interest rate shall be 
3 per centum per annum. 

(B) PAYMENT OF ACCRUED INTEREST.— 
(i) IN GENERAL.—Any bank or other lending institu-

tion making a claim for payment on the guaranteed 
portion of a loan made under this subsection shall be 
paid the accrued interest due on the loan from the ear-
liest date of default to the date of payment of the 
claim at a rate not to exceed the rate of interest on the 
loan on the date of default, minus one percent. 

(ii) LOANS SOLD ON SECONDARY MARKET.—If a loan 
described in clause (i) is sold on the secondary market, 
the amount of interest paid to a bank or other lending 
institution described in that clause from the earliest 
date of default to the date of payment of the claim 
shall be no more than the agreed upon rate, minus one 
percent. 

(iii) APPLICABILITY.—Clauses (i) and (ii) shall not 
apply to loans made on or after October 1, 2000. 

(C) PREPAYMENT CHARGES.— 
(i) IN GENERAL.—A borrower who prepays any loan 

guaranteed under this subsection shall remit to the 
Administration a subsidy recoupment fee calculated in 
accordance with clause (ii) if— 

(I) the loan is for a term of not less than 15 
years; 

(II) the prepayment is voluntary; 
(III) the amount of prepayment in any calendar 

year is more than 25 percent of the outstanding 
balance of the loan; and 

(IV) the prepayment is made within the first 3 
years after disbursement of the loan proceeds. 

(ii) SUBSIDY RECOUPMENT FEE.—The subsidy 
recoupment fee charged under clause (i) shall be— 

(I) 5 percent of the amount of prepayment, if the 
borrower prepays during the first year after dis-
bursement; 

(II) 3 percent of the amount of prepayment, if 
the borrower prepays during the second year after 
disbursement; and 
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(III) 1 percent of the amount of prepayment, if 
the borrower prepays during the third year after 
disbursement. 

(5) No such loans including renewals and extensions thereof 
may be made for a period or periods exceeding twenty-five 
years, except that such portion of a loan made for the purpose 
of acquiring real property or constructing, converting, or ex-
panding facilities may have a maturity of twenty-five years 
plus such additional period as is estimated may be required to 
complete such construction, conversion, or expansion. 

(6) All loans made under this subsection shall be of such 
sound value or so secured as reasonably to assure repayment: 
Provided, however, That— 

(A) for loans to assist any public or private organization 
or to assist any handicapped individual as provided in 
paragraph (10) of this subsection any reasonable doubt 
shall be resolved in favor of the applicant; 

(B) recognizing that greater risk may be associated with 
loans for energy measures as provided in paragraph (12) 
of this subsection, factors in determining ‘‘sound value’’ 
shall include, but not be limited to, quality of the product 
or service; technical qualifications of the applicant or his 
employees; sales projections; and the financial status of 
the business concern: Provided further, That such status 
need not be as sound as that required for general loans 
under this subsection; and 

On that portion of the loan used to refinance existing indebted-
ness held by a bank or other lending institution, the Adminis-
tration shall limit the amount of deferred participation to 80 
per centum of the amount of the loan at the time of disburse-
ment: Provided further, That any authority conferred by this 
subparagraph on the Administration shall be exercised solely 
by the Administration and shall not be delegated to other than 
Administration personnel. 

(7)(A) IN GENERAL.—The Administrator may defer payments 
on the principal and interest of such loans for a grace period 
and use such other methods as it deems necessary and appro-
priate to assure the successful establishment and operation of 
such concern. 

(B) DEFERRAL REQUIREMENTS.—With respect to a defer-
ral provided under this paragraph, the Administrator may 
allow lenders under this subsection— 

(i) to provide full payment deferment relief (includ-
ing payment of principal and interest) for a period of 
not more than 1 year; and 

(ii) to provide an additional deferment period if the 
borrower provides documentation justifying such addi-
tional deferment. 

(C) SECONDARY MARKET.— 
(i) IN GENERAL.—Except as provided in clause (ii), if 

an investor declines to approve a deferral or additional 
deferment requested by a lender under subparagraph 
(B), the Administrator shall exercise the authority to 
purchase the loan so that the borrower may receive 
full payment deferment relief (including payment of 
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principal and interest) or an additional deferment as 
described in subparagraph (B). 

(ii) EXCEPTION.—If, in a fiscal year, the Adminis-
trator determines that the cost of implementing clause 
(i) is greater than zero, the Administrator shall not 
implement that clause. 

(8) The Administration may make loans under this sub-
section to small business concerns owned and controlled by dis-
abled veterans (as defined in section 4211(3) of title 38, United 
States Code). 

(9) The Administration may provide loans under this sub-
section to finance residential or commercial construction or re-
habilitation for sale: Provided, however, That such loans shall 
not be used primarily for the acquisition of land. 

(10) The Administration may provide guaranteed loans 
under this subsection to assist any public or private organiza-
tion for the handicapped or to assist any handicapped indi-
vidual, including service-disabled veterans, in establishing, ac-
quiring, or operating a small business concern. 

(11) The Administration may provide loans under this sub-
section to any small business concern, or to any qualified per-
son seeking to establish such a concern when it determines 
that such loan will further the policies established in section 
2(c) of this Act, with particular emphasis on the preservation 
or establishment of small business concerns located in urban 
or rural areas with high proportions of unemployed or low-in-
come individuals or owned by low-income individuals. 

(12)(A) The Administration may provide loans under this 
subsection to assist any small business concern, including start 
up, to enable such concern to design architecturally or engi-
neer, manufacture, distribute, market, install, or service en-
ergy measures: Provided, however, That such loan proceeds 
shall not be used primarily for research and development. 

(b) The Administration may provide deferred participation loans 
under this subsection to finance the planning, design, or installa-
tion of pollution control facilities for the purposes set forth in sec-
tion 404 of the Small Business Investment Act of 1958. Notwith-
standing the limitation expressed in paragraph (3) of this sub-
section, a loan made under this paragraph may not result in a total 
amount outstanding and committed to a borrower from the busi-
ness loan and investment fund of more than $1,000,000. 

(13) The Administration may provide financing under this 
subsection to State and local development companies for the 
purposes of, and subject to the restrictions in, title V of the 
Small Business Investment Act of 1958. 

(14) EXPORT WORKING CAPITAL PROGRAM.— 
(A) IN GENERAL.—The Administrator may provide exten-

sions of credit, standby letters of credit, revolving lines of 
credit for export purposes, and other financing to enable 
small business concerns, including small business export 
trading companies and small business export management 
companies, to develop foreign markets. A bank or partici-
pating lending institution may establish the rate of inter-
est on such financings as may be legal and reasonable. 

(B) TERMS.— 
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(i) LOAN AMOUNT.—The Administrator may not 
guarantee a loan under this paragraph of more than 
$5,000,000. 

(ii) FEES.— 
(I) IN GENERAL.—For a loan under this para-

graph, the Administrator shall collect the fee as-
sessed under paragraph (23) not more frequently 
than once each year. 

(II) UNTAPPED CREDIT.—The Administrator may 
not assess a fee on capital that is not accessed by 
the small business concern. 

(C) CONSIDERATIONS.—When considering loan or guar-
antee applications, the Administration shall give weight to 
export-related benefits, including opening new markets for 
United States goods and services abroad and encouraging 
the involvement of small businesses, including agricultural 
concerns, in the export market. 

(D) MARKETING.—The Administrator shall aggressively 
market its export financing program to small businesses. 

(15)(A) The Administration may guarantee loans under this 
subsection— 

(i) to qualified employee trusts with respect to a small 
business concern for the purpose of purchasing, and for 
any transaction costs associated with purchasing, stock of 
the concern under a plan approved by the Administrator 
which, when carried out, results in the qualified employee 
trust owning at least 51 per centum of the stock of the con-
cern; and 

(ii) to a small business concern under a plan approved 
by the Administrator, if the proceeds from the loan are 
only used to make a loan to a qualified employee trust, 
and for any transaction costs associated with making that 
loan, that results in the qualified employee trust owning 
at least 51 percent of the small business concern. 

(B) The plan requiring the Administrator’s approval under 
subparagraph (A) shall be submitted to the Administration by 
the trustee of such trust or by the small business concern with 
its application for the guarantee. Such plan shall include an 
agreement with the Administrator which is binding on such 
trust and on the small business concern and which provides 
that— 

(i) not later than the date the loan guaranteed under 
subparagraph (A) is repaid (or as soon thereafter as is con-
sistent with the requirements of section 401(a) of the In-
ternal Revenue Code of 1954), at least 51 per centum of 
the total stock of such concern shall be allocated to the ac-
counts of at least 51 per centum of the employees of such 
concern who are entitled to share in such allocation, 

(ii) there will be periodic reviews of the role in the man-
agement of such concern of employees to whose accounts 
stock is allocated, 

(iii) there will be adequate management to assure man-
agement expertise and continuity, and 

(iv) with respect to a loan made to a trust, or to a coop-
erative in accordance with paragraph (35)— 
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(I) a seller of the small business concern may re-
main involved as an officer, director, or key employee 
of the small business concern when a qualified em-
ployee trust or cooperative has acquired 100 percent of 
ownership of the small business concern; and 

(II) any seller of the small business concern who re-
mains as an owner of the small business concern, re-
gardless of the percentage of ownership interest, shall 
be required to provide a personal guarantee by the Ad-
ministration. 

(C) In determining whether to guarantee any loan under this 
paragraph, the individual business experience or personal as-
sets of employee-owners shall not be used as criteria, except in-
asmuch as certain employee-owners may assume managerial 
responsibilities, in which case business experience may be con-
sidered. 

(D) For purposes of this paragraph, a corporation which is 
controlled by any other person shall be treated as a small busi-
ness concern if such corporation would, after the plan de-
scribed in subparagraph (B) is carried out, be treated as a 
small business concern. 

(E) The Administration shall compile a separate list of appli-
cations for assistance under this paragraph, indicating which 
applications were accepted and which were denied, and shall 
report periodically to the Congress on the status of employee- 
owned firms assisted by the Administration, which shall in-
clude— 

(i) the total number of loans made to employee-owned 
business concerns that were guaranteed by the Adminis-
trator under section 7(a) of the Small Business Act (15 
U.S.C. 636(a)) or section 502 of the Small Business Invest-
ment Act of 1958 (15 U.S.C. 696), including the number of 
loans made— 

(I) to small business concerns owned and controlled 
by socially and economically disadvantaged individ-
uals; and 

(II) to cooperatives; 
(ii) the total number of financings made to employee- 

owned business concerns by companies licensed under sec-
tion 301(c) of the Small Business Investment Act of 1958 
(15 U.S.C. 696(c)), including the number of financings 
made— 

(I) to small business concerns owned and controlled 
by socially and economically disadvantaged individ-
uals; and 

(II) to cooperatives; and 
(iii) any outreach and educational activities conducted by 

the Administration with respect to employee-owned busi-
ness concerns. 

(F) A small business concern that makes a loan to a qualified 
employee trust under subparagraph (A)(ii) is not required to 
contain the same terms and conditions as the loan made to the 
small business concern that is guaranteed by the Administra-
tion under such subparagraph. 
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(G) With respect to a loan made to a qualified employee trust 
under this paragraph, or to a cooperative in accordance with 
paragraph (35), the Administrator may, as deemed appro-
priate, elect to not require any mandatory equity to be pro-
vided by the qualified employee trust or cooperative to make 
the loan. 

(16) INTERNATIONAL TRADE.— 
(A) IN GENERAL.—If the Administrator determines that a 

loan guaranteed under this subsection will allow an eligi-
ble small business concern that is engaged in or adversely 
affected by international trade to improve its competitive 
position, the Administrator may make such loan to assist 
such concern— 

(i) in the financing of the acquisition, construction, 
renovation, modernization, improvement, or expansion 
of productive facilities or equipment to be used in the 
United States in the production of goods and services 
involved in international trade; 

(ii) in the refinancing of existing indebtedness that 
is not structured with reasonable terms and condi-
tions, including any debt that qualifies for refinancing 
under any other provision of this subsection; or 

(iii) by providing working capital. 
(B) SECURITY.— 

(i) IN GENERAL.—Except as provided in clause (ii), 
each loan made under this paragraph shall be secured 
by a first lien position or first mortgage on the prop-
erty or equipment financed by the loan or on other as-
sets of the small business concern. 

(ii) EXCEPTION.—A loan under this paragraph may 
be secured by a second lien position on the property or 
equipment financed by the loan or on other assets of 
the small business concern, if the Administrator deter-
mines the lien provides adequate assurance of the pay-
ment of the loan. 

(C) ENGAGED IN INTERNATIONAL TRADE.—For purposes of 
this paragraph, a small business concern is engaged in 
international trade if, as determined by the Administrator, 
the small business concern is in a position to expand exist-
ing export markets or develop new export markets. 

(D) ADVERSELY AFFECTED BY INTERNATIONAL TRADE.— 
For purposes of this paragraph, a small business concern 
is adversely affected by international trade if, as deter-
mined by the Administrator, the small business concern— 

(i) is confronting increased competition with foreign 
firms in the relevant market; and 

(ii) is injured by such competition. 
(E) FINDINGS BY CERTAIN FEDERAL AGENCIES.—For pur-

poses of subparagraph (D)(ii) the Administrator shall ac-
cept any finding of injury by the International Trade Com-
mission or any finding of injury by the Secretary of Com-
merce pursuant to chapter 3 of title II of the Trade Act of 
1974. 

(F) LIST OF EXPORT FINANCE LENDERS.— 
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(i) PUBLICATION OF LIST REQUIRED.—The Adminis-
trator shall publish an annual list of the banks and 
participating lending institutions that, during the 1- 
year period ending on the date of publication of the 
list, have made loans guaranteed by the Administra-
tion under— 

(I) this paragraph; 
(II) paragraph (14); or 
(III) paragraph (34). 

(ii) AVAILABILITY OF LIST.—The Administrator 
shall— 

(I) post the list published under clause (i) on the 
website of the Administration; and 

(II) make the list published under clause (i) 
available, upon request, at each district office of 
the Administration. 

(17) The Administration shall authorize lending institutions 
and other entities in addition to banks to make loans author-
ized under this subsection. 

(18) GUARANTEE FEES.— 
(A) IN GENERAL.—With respect to each loan guaranteed 

under this subsection (other than a loan that is repayable 
in 1 year or less), the Administration shall collect a guar-
antee fee, which shall be payable by the participating lend-
er, and may be charged to the borrower, as follows: 

(i) A guarantee fee not to exceed 2 percent of the de-
ferred participation share of a total loan amount that 
is not more than $150,000. 

(ii) A guarantee fee not to exceed 3 percent of the 
deferred participation share of a total loan amount 
that is more than $150,000, but not more than 
$700,000. 

(iii) A guarantee fee not to exceed 3.5 percent of the 
deferred participation share of a total loan amount 
that is more than $700,000. 

(iv) In addition to the fee under clause (iii), a guar-
antee fee equal to 0.25 percent of any portion of the 
deferred participation share that is more than 
$1,000,000. 

(B) RETENTION OF CERTAIN FEES.—Lenders participating 
in the programs established under this subsection may re-
tain not more than 25 percent of a fee collected under sub-
paragraph (A)(i). 

(19)(A) In addition to the Preferred Lenders Program author-
ized by the proviso in section 5(b)(7), the Administration is au-
thorized to establish a Certified Lenders Program for lenders 
who establish their knowledge of Administration laws and reg-
ulations concerning the guaranteed loan program and their 
proficiency in program requirements. The designation of a 
lender as a certified lender shall be suspended or revoked at 
any time that the Administration determines that the lender 
is not adhering to its rules and regulations or that the loss ex-
perience of the lender is excessive as compared to other lend-
ers, but such suspension or revocation shall not affect any out-
standing guarantee. 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00208 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



209 

(B) In order to encourage all lending institutions and other 
entities making loans authorized under this subsection to pro-
vide loans of $50,000 or less in guarantees to eligible small 
business loan applicants, the Administration shall develop and 
allow participating lenders to solely utilize a uniform and sim-
plified loan form for such loans. 

(C) Authority to liquidate loans.— 
(i) IN GENERAL.—The Administrator may permit 

lenders participating in the Certified Lenders Program 
to liquidate loans made with a guarantee from the Ad-
ministration pursuant to a liquidation plan approved 
by the Administrator. 

(ii) Automatic approval.—If the Administrator does 
not approve or deny a request for approval of a liq-
uidation plan within 10 business days of the date on 
which the request is made (or with respect to any rou-
tine liquidation activity under such a plan, within 5 
business days) such request shall be deemed to be ap-
proved. 

(20)(A) The Administration is empowered to make loans ei-
ther directly or in cooperation with banks or other financial in-
stitutions through agreements to participate on an immediate 
or deferred (guaranteed) basis to small business concerns eligi-
ble for assistance under subsection (j)(10) and section 8(a). 
Such assistance may be provided only if the Administration de-
termines that— 

(i) the type and amount of such assistance requested by 
such concern is not otherwise available on reasonable 
terms from other sources; 

(ii) with such assistance such concern has a reasonable 
prospect for operating soundly and profitably within a rea-
sonable period of time; 

(iii) the proceeds of such assistance will be used within 
a reasonable time for plant construction, conversion, or ex-
pansion, including the acquisition of equipment, facilities, 
machinery, supplies, or material or to supply such concern 
with working capital to be used in the manufacture of arti-
cles, equipment, supplies, or material for defense or civil-
ian production or as may be necessary to insure a well-bal-
anced national economy; and 

(iv) such assistance is of such sound value as reasonably 
to assure that the terms under which it is provided will 
not be breached by the small business concern. 

(B)(i) No loan shall be made under this paragraph if the total 
amount outstanding and committed (by participation or other-
wise) to the borrower would exceed $750,000. 

(ii) Subject to the provisions of clause (i), in agreements to 
participate in loans on a deferred (guaranteed) basis, participa-
tion by the Administration shall be not less than 85 per cen-
tum of the balance of the financing outstanding at the time of 
disbursement. 

(iii) The rate of interest on financings made on a deferred 
(guaranteed) basis shall be legal and reasonable. 

(iv) Financings made pursuant to this paragraph shall be 
subject to the following limitations: 
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(I) No immediate participation may be purchased unless 
it is shown that a deferred participation is not available. 

(II) No direct financing may be made unless it is shown 
that a participation is unavailable. 

(C) A direct loan or the Administration’s share of an imme-
diate participation loan made pursuant to this paragraph shall 
be any secured debt instrument— 

(i) that is subordinated by its terms to all other bor-
rowings of the issuer; 

(ii) the rate of interest on which shall not exceed the cur-
rent average market yield on outstanding marketable obli-
gations of the United States with remaining periods to ma-
turity comparable to the average maturities of such loan 
and adjusted to the nearest one-eighth of 1 per centum; 

(iii) the term of which is not more than twenty-five 
years; and 

(iv) the principal on which is amortized at such rate as 
may be deemed appropriate by the Administration, and 
the interest on which is payable not less often than annu-
ally. 

(21)(A) The Administration may make loans on a guaranteed 
basis under the authority of this subsection— 

(i) to a small business concern that has been (or can reason-
ably be expected to be) detrimentally affected by— 

(I) the closure (or substantial reduction) of a Department 
of Defense installation; or 

(II) the termination (or substantial reduction) of a De-
partment of Defense program on which such small busi-
ness was a prime contractor or subcontractor (or supplier) 
at any tier; or 

(ii) to a qualified individual or a veteran seeking to establish 
(or acquire) and operate a small business concern. 

(B) Recognizing that greater risk may be associated with a loan 
to a small business concern described in subparagraph (A)(i), any 
reasonable doubts concerning the firm’s proposed business plan for 
transition to nondefense-related markets shall be resolved in favor 
of the loan applicant when making any determination regarding 
the sound value of the proposed loan in accordance with paragraph 
(6). 

(C) Loans pursuant to this paragraph shall be authorized in such 
amounts as provided in advance in appropriation Acts for the pur-
poses of loans under this paragraph. 

(D) For purposes of this paragraph a qualified individual is— 
(i) a member of the Armed Forces of the United States, hon-

orably discharged from active duty involuntarily or pursuant to 
a program providing bonuses or other inducements to encour-
age voluntary separation or early retirement; 

(ii) a civilian employee of the Department of Defense invol-
untarily separated from Federal service or retired pursuant to 
a program offering inducements to encourage early retirement; 
or 

(iii) an employee of a prime contractor, subcontractor, or sup-
plier at any tier of a Department of Defense program whose 
employment is involuntarily terminated (or voluntarily termi-
nated pursuant to a program offering inducements to encour-
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age voluntary separation or early retirement) due to the termi-
nation (or substantial reduction) of a Department of Defense 
program. 

(E) JOB CREATION AND COMMUNITY BENEFIT.—In providing 
assistance under this paragraph, the Administration shall de-
velop procedures to ensure, to the maximum extent practicable, 
that such assistance is used for projects that— 

(i) have the greatest potential for— 
(I) creating new jobs for individuals whose employ-

ment is involuntarily terminated due to reductions in 
Federal defense expenditures; or 

(II) preventing the loss of jobs by employees of small 
business concerns described in subparagraph (A)(i); 
and 

(ii) have substantial potential for stimulating new eco-
nomic activity in communities most affected by reductions 
in Federal defense expenditures. 

(22) The Administration is authorized to permit participating 
lenders to impose and collect a reasonable penalty fee on late 
payments of loans guaranteed under this subsection in an 
amount not to exceed 5 percent of the monthly loan payment 
per month plus interest. 

(23) YEARLY FEE.— 
(A) IN GENERAL.—With respect to each loan approved 

under this subsection, the Administration shall assess, col-
lect, and retain a fee, not to exceed 0.55 percent per year 
of the outstanding balance of the deferred participation 
share of the loan, in an amount established once annually 
by the Administration in the Administration’s annual 
budget request to Congress, as necessary to reduce to zero 
the cost to the Administration of making guarantees under 
this subsection. As used in this paragraph, the term ‘‘cost’’ 
has the meaning given that term in section 502 of the Fed-
eral Credit Reform Act of 1990 (2 U.S.C. 661a). 

(B) PAYER.—The yearly fee assessed under subpara-
graph (A) shall be payable by the participating lender and 
shall not be charged to the borrower. 

(C) LOWERING OF BORROWER FEES.—If the Administra-
tion determines that fees paid by lenders and by small 
business borrowers for guarantees under this subsection 
may be reduced, consistent with reducing to zero the cost 
to the Administration of making such guarantees— 

(i) the Administration shall first consider reducing 
fees paid by small business borrowers under clauses (i) 
through (iii) of paragraph (18)(A), to the maximum ex-
tent possible; and 

(ii) fees paid by small business borrowers shall not 
be increased above the levels in effect on the date of 
enactment of this subparagraph. 

(24) NOTIFICATION REQUIREMENT.—The Administration shall 
notify the Committees on Small Business of the Senate and the 
House of Representatives not later than 15 days before making 
any significant policy or administrative change affecting the 
operation of the loan program under this subsection. 

(25) LIMITATION ON CONDUCTING PILOT PROJECTS.— 
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(A) IN GENERAL.—Not more than 10 percent of the total 
number of loans guaranteed in any fiscal year under this 
subsection may be awarded as part of a pilot program 
which is commenced by the Administrator on or after Octo-
ber 1, 1996. 

(B) PILOT PROGRAM DEFINED.—In this paragraph, the 
term ‘‘pilot program’’ means any lending program initia-
tive, project, innovation, or other activity not specifically 
authorized by law. 

(C) LOW DOCUMENTATION LOAN PROGRAM.—The Adminis-
trator may carry out the low documentation loan program 
for loans of $100,000 or less only through lenders with sig-
nificant experience in making small business loans. Not 
later than 90 days after the date of enactment of this sub-
section, the Administrator shall promulgate regulations 
defining the experience necessary for participation as a 
lender in the low documentation loan program. 

(26) CALCULATION OF SUBSIDY RATE.—All fees, interest, and 
profits received and retained by the Administration under this 
subsection shall be included in the calculations made by the 
Director of the Office of Management and Budget to offset the 
cost (as that term is defined in section 502 of the Federal Cred-
it Reform Act of 1990) to the Administration of purchasing and 
guaranteeing loans under this Act. 

(28) LEASING.—In addition to such other lease arrangements 
as may be authorized by the Administration, a borrower may 
permanently lease to one or more tenants not more than 20 
percent of any property constructed with the proceeds of a loan 
guaranteed under this subsection, if the borrower permanently 
occupies and uses not less than 60 percent of the total business 
space in the property. 

(29) REAL ESTATE APPRAISALS.— 
(A) IN GENERAL.—With respect to a loan under this sub-

section that is secured by commercial real property, an ap-
praisal of such property by a State licensed or certified ap-
praiser— 

(i) shall be required by the Administration in con-
nection with any such loan, if such loan is in an 
amount greater than the Federal banking regulator 
appraisal threshold; or 

(ii) may be required by the Administration or the 
lender in connection with any such loan, if such loan 
is in an amount equal to or less than the Federal 
banking regulator appraisal threshold, if such ap-
praisal is necessary for appropriate evaluation of cred-
itworthiness. 

(B) FEDERAL BANKING REGULATOR APPRAISAL THRESHOLD 
DEFINED.—For purposes of this paragraph, the term ‘‘Fed-
eral banking regulator appraisal threshold’’ means the 
lesser of the threshold amounts set by the Board of Gov-
ernors of the Federal Reserve System, the Comptroller of 
the Currency, and the Federal Deposit Insurance Corpora-
tion for when a federally related transaction that is a com-
mercial real estate transaction requires an appraisal pre-
pared by a State licensed or certified appraiser. 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00212 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



213 

(30) OWNERSHIP REQUIREMENTS.—Ownership requirements 
to determine the eligibility of a small business concern that ap-
plies for assistance under any credit program under this Act 
shall be determined without regard to any ownership interest 
of a spouse arising solely from the application of the commu-
nity property laws of a State for purposes of determining mar-
ital interests. 

(31) EXPRESS LOANS.— 
(A) DEFINITIONS.—As used in this paragraph: 

(i) The term ‘‘disaster area’’ means the area for 
which the President has declared a major disaster, 
during the 5-year period beginning on the date of the 
declaration. 

(ii) The term ‘‘express lender’’ means any lender au-
thorized by the Administration to participate in the 
Express Loan Program. 

(iii) The term ‘‘express loan’’ means any loan made 
pursuant to this paragraph in which a lender utilizes 
to the maximum extent practicable its own loan anal-
yses, procedures, and documentation. 

(iv) The term ‘‘Express Loan Program’’ means the 
program for express loans established by the Adminis-
tration under paragraph (25)(B), as in existence on 
April 5, 2004, with a guaranty rate of not more than 
50 percent. 

(B) RESTRICTION TO EXPRESS LENDER.—The authority to 
make an express loan shall be limited to those lenders 
deemed qualified to make such loans by the Administra-
tion. Designation as an express lender for purposes of 
making an express loan shall not prohibit such lender from 
taking any other action authorized by the Administration 
for that lender pursuant to this subsection. 

(C) GRANDFATHERING OF EXISTING LENDERS.—Any ex-
press lender shall retain such designation unless the Ad-
ministration determines that the express lender has vio-
lated the law or regulations promulgated by the Adminis-
tration or modifies the requirements to be an express lend-
er and the lender no longer satisfies those requirements. 

(D) MAXIMUM LOAN AMOUNT.—The maximum loan 
amount under the Express Loan Program is $1,000,000. 

(E) OPTION TO PARTICIPATE.—Except as otherwise pro-
vided in this paragraph, the Administration shall take no 
regulatory, policy, or administrative action, without regard 
to whether such action requires notification pursuant to 
paragraph (24), that has the effect of requiring a lender to 
make an express loan pursuant to subparagraph (D). 

(F) EXPRESS LOANS FOR RENEWABLE ENERGY AND ENERGY 
EFFICIENCY.— 

(i) DEFINITIONS.—In this subparagraph— 
(I) the term ‘‘biomass’’— 

(aa) means any organic material that is 
available on a renewable or recurring basis, 
including— 

(AA) agricultural crops; 
(BB) trees grown for energy production; 
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(CC) wood waste and wood residues; 
(DD) plants (including aquatic plants 

and grasses); 
(EE) residues; 
(FF) fibers; 
(GG) animal wastes and other waste 

materials; and 
(HH) fats, oils, and greases (including 

recycled fats, oils, and greases); and 
(bb) does not include— 

(AA) paper that is commonly recycled; 
or 

(BB) unsegregated solid waste; 
(II) the term ‘‘energy efficiency project’’ means 

the installation or upgrading of equipment that 
results in a significant reduction in energy usage; 
and 

(III) the term ‘‘renewable energy system’’ means 
a system of energy derived from— 

(aa) a wind, solar, biomass (including bio-
diesel), or geothermal source; or 

(bb) hydrogen derived from biomass or 
water using an energy source described in 
item (aa). 

(ii) LOANS.—The Administrator may make a loan 
under the Express Loan Program for the purpose of— 

(I) purchasing a renewable energy system; or 
(II) carrying out an energy efficiency project for 

a small business concern. 
(G) GUARANTEE FEE WAIVER FOR VETERANS.— 

(i) GUARANTEE FEE WAIVER.—The Administrator 
may not collect a guarantee fee described in paragraph 
(18) in connection with a loan made under this para-
graph to a veteran or spouse of a veteran on or after 
October 1, 2015. 

(ii) DEFINITION.—In this subparagraph, the term 
‘‘veteran or spouse of a veteran’’ means— 

(I) a veteran, as defined in section 3(q)(4); 
(II) an individual who is eligible to participate 

in the Transition Assistance Program established 
under section 1144 of title 10, United States Code; 

(III) a member of a reserve component of the 
Armed Forces named in section 10101 of title 10, 
United States Code; 

(IV) the spouse of an individual described in 
subclause (I), (II), or (III); or 

(V) the surviving spouse (as defined in section 
101 of title 38, United States Code) of an indi-
vidual described in subclause (I), (II), or (III) who 
died while serving on active duty or as a result of 
a disability that is service-connected (as defined in 
such section). 

(H) RECOVERY OPPORTUNITY LOANS.— 
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(i) IN GENERAL.—The Administrator may guarantee 
an express loan to a small business concern located in 
a disaster area in accordance with this subparagraph. 

(ii) MAXIMUMS.—For a loan guaranteed under clause 
(i)— 

(I) the maximum loan amount is $150,000; and 
(II) the guarantee rate shall be not more than 

85 percent. 
(iii) OVERALL CAP.—A loan guaranteed under clause 

(i) shall not be counted in determining the amount of 
loans made to a borrower for purposes of subpara-
graph (D). 

(iv) OPERATIONS.—A small business concern receiv-
ing a loan guaranteed under clause (i) shall certify 
that the small business concern was in operation on 
the date on which the applicable major disaster oc-
curred as a condition of receiving the loan. 

(v) REPAYMENT ABILITY.—A loan guaranteed under 
clause (i) may only be made to a small business con-
cern that demonstrates, to the satisfaction of the Ad-
ministrator, sufficient capacity to repay the loan. 

(vi) TIMING OF PAYMENT OF GUARANTEES.— 
(I) IN GENERAL.—Not later than 90 days after 

the date on which a request for purchase is filed 
with the Administrator, the Administrator shall 
determine whether to pay the guaranteed portion 
of the loan. 

(II) RECAPTURE.—Notwithstanding any other 
provision of law, unless there is a subsequent 
finding of fraud by a court of competent jurisdic-
tion relating to a loan guaranteed under clause (i), 
on and after the date that is 6 months after the 
date on which the Administrator determines to 
pay the guaranteed portion of the loan, the Ad-
ministrator may not attempt to recapture the paid 
guarantee. 

(vii) FEES.— 
(I) IN GENERAL.—Unless the Administrator has 

waived the guarantee fee that would otherwise be 
collected by the Administrator under paragraph 
(18) for a loan guaranteed under clause (i), and 
except as provided in subclause (II), the guarantee 
fee for the loan shall be equal to the guarantee fee 
that the Administrator would collect if the guar-
antee rate for the loan was 50 percent. 

(II) EXCEPTION.—Subclause (I) shall not apply if 
the cost of carrying out the program under this 
subsection in a fiscal year is more than zero and 
such cost is directly attributable to the cost of 
guaranteeing loans under clause (i). 

(viii) RULES.—Not later than 270 days after the date 
of enactment of this subparagraph, the Administrator 
shall promulgate rules to carry out this subparagraph. 

(32) LOANS FOR ENERGY EFFICIENT TECHNOLOGIES.— 
(A) DEFINITIONS.—In this paragraph— 
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(i) the term ‘‘cost’’ has the meaning given that term 
in section 502 of the Federal Credit Reform Act of 
1990 (2 U.S.C. 661a); 

(ii) the term ‘‘covered energy efficiency loan’’ means 
a loan— 

(I) made under this subsection; and 
(II) the proceeds of which are used to purchase 

energy efficient designs, equipment, or fixtures, or 
to reduce the energy consumption of the borrower 
by 10 percent or more; and 

(iii) the term ‘‘pilot program’’ means the pilot pro-
gram established under subparagraph (B) 

(B) ESTABLISHMENT.—The Administrator shall establish 
and carry out a pilot program under which the Adminis-
trator shall reduce the fees for covered energy efficiency 
loans. 

(C) DURATION.—The pilot program shall terminate at 
the end of the second full fiscal year after the date that the 
Administrator establishes the pilot program. 

(D) MAXIMUM PARTICIPATION.—A covered energy effi-
ciency loan shall include the maximum participation levels 
by the Administrator permitted for loans made under this 
subsection. 

(E) FEES.— 
(i) IN GENERAL.—The fee on a covered energy effi-

ciency loan shall be equal to 50 percent of the fee oth-
erwise applicable to that loan under paragraph (18). 

(ii) WAIVER.—The Administrator may waive clause 
(i) for a fiscal year if— 

(I) for the fiscal year before that fiscal year, the 
annual rate of default of covered energy efficiency 
loans exceeds that of loans made under this sub-
section that are not covered energy efficiency 
loans; 

(II) the cost to the Administration of making 
loans under this subsection is greater than zero 
and such cost is directly attributable to the cost of 
making covered energy efficiency loans; and 

(III) no additional sources of revenue authority 
are available to reduce the cost of making loans 
under this subsection to zero. 

(iii) EFFECT OF WAIVER.—If the Administrator 
waives the reduction of fees under clause (ii), the Ad-
ministrator— 

(I) shall not assess or collect fees in an amount 
greater than necessary to ensure that the cost of 
the program under this subsection is not greater 
than zero; and 

(II) shall reinstate the fee reductions under 
clause (i) when the conditions in clause (ii) no 
longer apply. 

(iv) NO INCREASE OF FEES.—The Administrator shall 
not increase the fees under paragraph (18) on loans 
made under this subsection that are not covered en-
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ergy efficiency loans as a direct result of the pilot pro-
gram. 

(F) GAO REPORT.— 
(i) IN GENERAL.—Not later than 1 year after the 

date that the pilot program terminates, the Comp-
troller General of the United States shall submit to 
the Committee on Small Business of the House of Rep-
resentatives and the Committee on Small Business 
and Entrepreneurship of the Senate a report on the 
pilot program. 

(ii) CONTENTS.—The report submitted under clause 
(i) shall include— 

(I) the number of covered energy efficiency loans 
for which fees were reduced under the pilot pro-
gram; 

(II) a description of the energy efficiency savings 
with the pilot program; 

(III) a description of the impact of the pilot pro-
gram on the program under this subsection; 

(IV) an evaluation of the efficacy and potential 
fraud and abuse of the pilot program; and 

(V) recommendations for improving the pilot 
program. 

(33) INCREASED VETERAN PARTICIPATION PROGRAM.— 
(A) DEFINITIONS.—In this paragraph— 

(i) the term ‘‘cost’’ has the meaning given that term 
in section 502 of the Federal Credit Reform Act of 
1990 (2 U.S.C. 661a); 

(ii) the term ‘‘pilot program’’ means the pilot pro-
gram established under subparagraph (B); and 

(iii) the term ‘‘veteran participation loan’’ means a 
loan made under this subsection to a small business 
concern owned and controlled by veterans of the 
Armed Forces or members of the reserve components 
of the Armed Forces. 

(B) ESTABLISHMENT.—The Administrator shall establish 
and carry out a pilot program under which the Adminis-
trator shall reduce the fees for veteran participation loans. 

(C) DURATION.—The pilot program shall terminate at 
the end of the second full fiscal year after the date that the 
Administrator establishes the pilot program. 

(D) MAXIMUM PARTICIPATION.—A veteran participation 
loan shall include the maximum participation levels by the 
Administrator permitted for loans made under this sub-
section. 

(E) FEES.— 
(i) IN GENERAL.—The fee on a veteran participation 

loan shall be equal to 50 percent of the fee otherwise 
applicable to that loan under paragraph (18). 

(ii) WAIVER.—The Administrator may waive clause 
(i) for a fiscal year if— 

(I) for the fiscal year before that fiscal year, the 
annual estimated rate of default of veteran par-
ticipation loans exceeds that of loans made under 
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this subsection that are not veteran participation 
loans; 

(II) the cost to the Administration of making 
loans under this subsection is greater than zero 
and such cost is directly attributable to the cost of 
making veteran participation loans; and 

(III) no additional sources of revenue authority 
are available to reduce the cost of making loans 
under this subsection to zero. 

(iii) EFFECT OF WAIVER.—If the Administrator 
waives the reduction of fees under clause (ii), the Ad-
ministrator— 

(I) shall not assess or collect fees in an amount 
greater than necessary to ensure that the cost of 
the program under this subsection is not greater 
than zero; and 

(II) shall reinstate the fee reductions under 
clause (i) when the conditions in clause (ii) no 
longer apply. 

(iv) NO INCREASE OF FEES.—The Administrator shall 
not increase the fees under paragraph (18) on loans 
made under this subsection that are not veteran par-
ticipation loans as a direct result of the pilot program. 

(F) GAO REPORT.— 
(i) IN GENERAL.—Not later than 1 year after the 

date that the pilot program terminates, the Comp-
troller General of the United States shall submit to 
the Committee on Small Business of the House of Rep-
resentatives and the Committee on Small Business 
and Entrepreneurship of the Senate a report on the 
pilot program. 

(ii) CONTENTS.—The report submitted under clause 
(i) shall include— 

(I) the number of veteran participation loans for 
which fees were reduced under the pilot program; 

(II) a description of the impact of the pilot pro-
gram on the program under this subsection; 

(III) an evaluation of the efficacy and potential 
fraud and abuse of the pilot program; and 

(IV) recommendations for improving the pilot 
program. 

(34) EXPORT EXPRESS PROGRAM.— 
(A) DEFINITIONS.—In this paragraph— 

(i) the term ‘‘export development activity’’ includes— 
(I) obtaining a standby letter of credit when re-

quired as a bid bond, performance bond, or ad-
vance payment guarantee; 

(II) participation in a trade show that takes 
place outside the United States; 

(III) translation of product brochures or cata-
logues for use in markets outside the United 
States; 

(IV) obtaining a general line of credit for export 
purposes; 
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(V) performing a service contract from buyers 
located outside the United States; 

(VI) obtaining transaction-specific financing as-
sociated with completing export orders; 

(VII) purchasing real estate or equipment to be 
used in the production of goods or services for ex-
port; 

(VIII) providing term loans or other financing to 
enable a small business concern, including an ex-
port trading company and an export management 
company, to develop a market outside the United 
States; and 

(IX) acquiring, constructing, renovating, mod-
ernizing, improving, or expanding a production fa-
cility or equipment to be used in the United 
States in the production of goods or services for 
export; and 

(ii) the term ‘‘express loan’’ means a loan in which 
a lender uses to the maximum extent practicable the 
loan analyses, procedures, and documentation of the 
lender to provide expedited processing of the loan ap-
plication. 

(B) AUTHORITY.—The Administrator may guarantee the 
timely payment of an express loan to a small business con-
cern made for an export development activity. 

(C) LEVEL OF PARTICIPATION.— 
(i) MAXIMUM AMOUNT.—The maximum amount of an 

express loan guaranteed under this paragraph shall be 
$500,000. 

(ii) PERCENTAGE.—For an express loan guaranteed 
under this paragraph, the Administrator shall guar-
antee— 

(I) 90 percent of a loan that is not more than 
$350,000; and 

(II) 75 percent of a loan that is more than 
$350,000 and not more than $500,000. 

(35) LOANS TO COOPERATIVES.— 
(A) DEFINITION.—In this paragraph, the term ‘‘coopera-

tive’’ means an entity that is determined to be a coopera-
tive by the Administrator, in accordance with applicable 
Federal and State laws and regulation. 

(B) AUTHORITY.—The Administration shall guarantee 
loans made to a cooperative for the purpose described in 
paragraph (15). 

(36) PAYCHECK PROTECTION PROGRAM.— 
(A) DEFINITIONS.—In this paragraph— 

(i) the terms ‘‘appropriate Federal banking agency’’ 
and ‘‘insured depository institution’’ have the mean-
ings given those terms in section 3 of the Federal De-
posit Insurance Act (12 U.S.C. 1813); 

(ii) the term ‘‘covered loan’’ means a loan made 
under this paragraph during the covered period; 

(iii) the term ‘‘covered period’’ means the period be-
ginning on February 15, 2020 and ending on June 30, 
2021; 
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(iv) the term ‘‘eligible recipient’’ means an individual 
or entity that is eligible to receive a covered loan; 

(v) the term ‘‘eligible self-employed individual’’ has 
the meaning given the term in section 7002(b) of the 
Families First Coronavirus Response Act (Public Law 
116–127); 

(vi) the term ‘‘insured credit union’’ has the meaning 
given the term in section 101 of the Federal Credit 
Union Act (12 U.S.C. 1752); 

(vii) the term ‘‘nonprofit organization’’ means an or-
ganization that is described in section 501(c)(3) of the 
Internal Revenue Code of 1986 and that is exempt 
from taxation under section 501(a) of such Code; 

(viii) the term ‘‘payroll costs’’— 
(I) means— 

(aa) the sum of payments of any compensa-
tion with respect to employees that is a— 

(AA) salary, wage, commission, or simi-
lar compensation; 

(BB) payment of cash tip or equivalent; 
(CC) payment for vacation, parental, 

family, medical, or sick leave; 
(DD) allowance for dismissal or separa-

tion; 
(EE) payment required for the provi-

sions of group health care or group life, 
disability, vision, or dental insurance ben-
efits, including insurance premiums; 

(FF) payment of any retirement benefit; 
or 

(GG) payment of State or local tax as-
sessed on the compensation of employees; 
and 

(bb) the sum of payments of any compensa-
tion to or income of a sole proprietor or inde-
pendent contractor that is a wage, commis-
sion, income, net earnings from self-employ-
ment, or similar compensation and that is in 
an amount that is not more than $100,000 on 
an annualized basis, as prorated for the pe-
riod during which the payments are made or 
the obligation to make the payments is in-
curred; and 

(II) shall not include— 
(aa) the compensation of an individual em-

ployee in excess of $100,000 on an annualized 
basis, as prorated for theperiod during which 
the compensation is paid or the obligationto 
pay the compensation is incurred; 

(bb) taxes imposed or withheld under chap-
ters 21, 22, or 24 of the Internal Revenue 
Code of 1986 during the applicable period; 

(cc) any compensation of an employee whose 
principal place of residence is outside of the 
United States; 
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(dd) qualified sick leave wages for which a 
credit is allowed under section 7001 of the 
Families First Coronavirus Response Act 
(Public Law 116–127); or 

(ee) qualified family leave wages for which 
a credit is allowed under section 7003 of the 
Families First Coronavirus Response Act 
(Public Law 116–127); 

(ix) the term ‘‘veterans organization’’ means an orga-
nization that is described in section 501(c)(19) of the 
Internal Revenue Code that is exempt from taxation 
under section 501(a) of such Code; 

(x) the term ‘‘community development financial in-
stitution’’ has the meaning given the term in section 
103 of the Riegle Community Development and Regu-
latory Improvement Act of 1994 (12 U.S.C. 4702)); 

(xi) the term ‘‘community financial institutions’’ 
means— 

(I) a community development financial institu-
tion; 

(II) a minority depository institution, as defined 
in section 308 of the Financial Institutions Re-
form, Recovery, and Enforcement Act of 1989 (12 
U.S.C. 1463 note); 

(III) a development company that is certified 
under title V of the Small Business Investment 
Act of 1958 (15 U.S.C. 695 et seq.); and 

(IV) an intermediary, as defined in section 
7(m)(11); 

(xii) the term ‘‘credit union’’ means a State credit 
union or a Federal credit union, as those terms are de-
fined, respectively, in section 101 of the Federal Credit 
Union Act (12 U.S.C. 1752); 

(xiii) the term ‘‘seasonal employer’’ means an eligible 
recipient that— 

(I) does not operate for more than 7 months in 
any calendar year; or 

(II) during the preceding calendar year, had 
gross receipts for any 6 months of that year that 
were not more than 33.33 percent of the gross re-
ceipts of the employer for the other 6 months of 
that year; 

(xiv) the term ‘‘housing cooperative’’ means a cooper-
ative housing corporation (as defined in section 216(b) 
of the Internal Revenue Code of 1986) that employs 
not more than 300 employees; 

(xv) the term ‘‘destination marketing organization’’ 
means a nonprofit entity that is— 

(I) an organization described in section 501(c) of 
the Internal Revenue Code of 1986 and exempt 
from tax under section 501(a) of such Code; or 

(II) a State, or a political subdivision of a State 
(including any instrumentality of such entities)— 

(aa) engaged in marketing and promoting 
communities and facilities to businesses and 
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leisure travelers through a range of activities, 
including— 

(AA) assisting with the location of 
meeting and convention sites; 

(BB) providing travel information on 
area attractions, lodging accommodations, 
and restaurants; 

(CC) providing maps; and 
(DD) organizing group tours of local 

historical, recreational, and cultural at-
tractions; or 

(bb) that is engaged in, and derives the ma-
jority of the operating budget of the entity 
from revenue attributable to, providing live 
events; 

(xvi) the terms ‘‘exchange’’, ‘‘issuer’’, and ‘‘security’’ 
have the meanings given those terms in section 3(a) of 
the Securities Exchange Act of 1934 (15 U.S.C. 78c(a)); 
and 

(xvii) the term ‘‘additional covered nonprofit enti-
ty’’— 

(I) means an organization described in any 
paragraph of section 501(c) of the Internal Rev-
enue Code of 1986, other than paragraph (3), (4), 
(6), or (19), and exempt from tax under section 
501(a) of such Code; and 

(II) does not include any entity that, if the enti-
ty were a business concern, would be described in 
section 120.110 of title 13, Code of Federal Regu-
lations (or in any successor regulation or other re-
lated guidance or rule that may be issued by the 
Administrator) other than a business concern de-
scribed in paragraph (a) or (k) of such section. 

(B) PAYCHECK PROTECTION LOANS.—Except as otherwise 
provided in this paragraph, the Administrator may guar-
antee covered loans under the same terms, conditions, and 
processes as a loan made under this subsection. 

(C) REGISTRATION OF LOANS.—Not later than 15 days 
after the date on which a loan is made under this para-
graph, the Administration shall register the loan using the 
TIN (as defined in section 7701 of the Internal Revenue 
Code of 1986) assigned to the borrower. 

(D) INCREASED ELIGIBILITY FOR CERTAIN SMALL BUSI-
NESSES AND ORGANIZATIONS.— 

(i) IN GENERAL.—During the covered period, in addi-
tion to small business concerns, any business concern, 
nonprofit organization, housing cooperative, veterans 
organization, or Tribal business concern described in 
section 31(b)(2)(C) shall be eligible to receive a covered 
loan if the business concern, nonprofit organization, 
housing cooperative, veterans organization, or Tribal 
business concern employs not more than the greater 
of— 

(I) 500 employees; or 
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(II) if applicable, the size standard in number of 
employees established by the Administration for 
the industry in which the business concern, non-
profit organization, housing cooperative, veterans 
organization, or Tribal business concern operates. 

(ii) INCLUSION OF SOLE PROPRIETORS, INDEPENDENT 
CONTRACTORS, AND ELIGIBLE SELF-EMPLOYED INDIVID-
UALS.— 

(I) IN GENERAL.—During the covered period, in-
dividuals who operate under a sole proprietorship 
or as an independent contractor and eligible self- 
employed individuals shall be eligible to receive a 
covered loan. 

(II) DOCUMENTATION.—An eligible self-employed 
individual, independent contractor, or sole propri-
etorship seeking a covered loan shall submit such 
documentation as determined necessary by the 
Administrator and the Secretary, to establish the 
applicant as eligible. 

(iii) BUSINESS CONCERNS WITH MORE THAN 1 PHYS-
ICAL LOCATION.— 

(I) IN GENERAL.—During the covered period, any 
business concern that employs not more than 500 
employees per physical location of the business 
concern and that is assigned a North American 
Industry Classification System code beginning 
with 72 at the time of disbursal shall be eligible 
to receive a covered loan. 

(II) ELIGIBILITY OF NEWS ORGANIZATIONS.— 
(aa) DEFINITION.—In this subclause, the 

term ‘‘included business concern’’ means a 
business concern, including any station which 
broadcasts pursuant to a license granted by 
the Federal Communications Commission 
under title III of the Communications Act of 
1934 (47 U.S.C. 301 et seq.) without regard 
for whether such a station is a concern as de-
fined in section 121.105 of title 13, Code of 
Federal Regulations, or any successor there-
to— 

(AA) that employs not more than 500 
employees, or the size standard estab-
lished by the Administrator for the North 
American Industry Classification System 
code applicable to the business concern, 
per physical location of such business con-
cern; or 

(BB) any nonprofit organization or any 
organization otherwise subject to section 
511(a)(2)(B) of the Internal Revenue Code 
of 1986 that is a public broadcasting enti-
ty (as defined in section 397(11) of the 
Communications Act of 1934 (47 U.S.C. 
397(11))). 
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(bb) ELIGIBILITY.—During the covered pe-
riod, an included business concern shall be el-
igible to receive a covered loan if— 

(AA) the included business concern is 
majority owned or controlled by a busi-
ness concern that is assigned a North 
American Industry Classification System 
code beginning with 511110 or 5151 or, 
with respect to a public broadcasting enti-
ty (as defined in section 397(11) of the 
Communications Act of 1934 (47 U.S.C. 
397(11))), has a trade or business that 
falls under such a code; and 

(BB) the included business concern 
makes a good faith certification that pro-
ceeds of the loan will be used to support 
expenses at the component of the in-
cluded business concern that produces or 
distributes locally focused or emergency 
information. 

(III) ELIGIBILITY OF CERTAIN ORGANIZATIONS.— 
Subject to the provisions in this subparagraph, 
during the covered period— 

(aa) a nonprofit organization shall be eligi-
ble to receive a covered loan if the nonprofit 
organization employs not more than 500 em-
ployees per physical location of the organiza-
tion; and 

(bb) an additional covered nonprofit entity 
and an organization that, but for subclauses 
(I)(dd) and (II)(dd) of clause (vii), would be eli-
gible for a covered loan under clause (vii) 
shall be eligible to receive a covered loan if 
the entity or organization employs not more 
than 300 employees per physical location of 
the entity or organization. 

(IV) ELIGIBILITY OF INTERNET PUBLISHING ORGA-
NIZATIONS.—A business concern or other organiza-
tion that was not eligible to receive a covered loan 
the day before the date of enactment of this sub-
clause, is assigned a North American Industry 
Classification System code of 519130, certifies in 
good faith as an Internet-only news publisher or 
Internet-only periodical publisher, and is engaged 
in the collection and distribution of local or re-
gional and national news and information shall be 
eligible to receive a covered loan for the continued 
provision of news, information, content, or emer-
gency information if— 

(aa) the business concern or organization 
employs not more than 500 employees, or the 
size standard established by the Adminis-
trator for that North American Industry Clas-
sification code, per physical location of the 
business concern or organization; and 
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(bb) the business concern or organization 
makes a good faith certification that proceeds 
of the loan will be used to support expenses at 
the component of the business concern or or-
ganization that supports local or regional 
news. 

(iv) WAIVER OF AFFILIATION RULES.—During the cov-
ered period, the provisions applicable to affiliations 
under section 121.103 of title 13, Code of Federal Reg-
ulations, or any successor regulation, are waived with 
respect to eligibility for a covered loan for— 

(I) any business concern with not more than 500 
employees that, as of the date on which the cov-
ered loan is disbursed, is assigned a North Amer-
ican Industry Classification System code begin-
ning with 72; 

(II) any business concern operating as a fran-
chise that is assigned a franchise identifier code 
by the Administration; 

(III) any business concern that receives finan-
cial assistance from a company licensed under sec-
tion 301 of the Small Business Investment Act of 
1958 (15 U.S.C. 681); 

(IV)(aa) any business concern (including any 
station which broadcasts pursuant to a license 
granted by the Federal Communications Commis-
sion under title III of the Communications Act of 
1934 (47 U.S.C. 301 et seq.) without regard for 
whether such a station is a concern as defined in 
section 121.105 of title 13, Code of Federal Regu-
lations, or any successor thereto) that employs not 
more than 500 employees, or the size standard es-
tablished by the Administrator for the North 
American Industry Classification System code ap-
plicable to the business concern, per physical loca-
tion of such business concern and is majority 
owned or controlled by a business concern that is 
assigned a North American Industry Classification 
System code beginning with 511110 or 5151; or 

(bb) any nonprofit organization that is assigned 
a North American Industry Classification System 
code beginning with 5151; and 

(V) any business concern or other organization 
that was not eligible to receive a covered loan the 
day before the date of enactment of this subclause, 
is assigned a North American Industry Classifica-
tion System code of 519130, certifies in good faith 
as an Internet-only news publisher or Internet- 
only periodical publisher, and is engaged in the 
collection and distribution of local or regional and 
national news and information, if the business 
concern or organization— 

(aa) employs not more than 500 employees, 
or the size standard established by the Ad-
ministrator for that North American Industry 
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Classification code, per physical location of 
the business concern or organization; and 

(bb) is majority owned or controlled by a 
business concern or organization that is as-
signed a North American Industry Classifica-
tion System code of 519130. 

(v) EMPLOYEE.—For purposes of determining wheth-
er a business concern, nonprofit organization, veterans 
organization, or Tribal business concern described in 
section 31(b)(2)(C) employs not more than 500 employ-
ees under clause (i)(I), or for purposes of determining 
the number of employees of a housing cooperative or 
a business concern or organization made eligible for a 
loan under this paragraph under subclause (II), (III), 
or (IV) of clause (iii), subclause (IV) or (V) of clause 
(iv), clause (vii), or clause (ix), the term ‘‘employee’’ in-
cludes individuals employed on a full-time, part-time, 
or other basis. 

(vi) AFFILIATION.—The provisions applicable to affili-
ations under section 121.103 of title 13, Code of Fed-
eral Regulations, or any successor thereto, shall apply 
with respect to a nonprofit organization and, a hous-
ing cooperative, a veterans organization in the same 
manner as with respect to a small business concern. 

(vii) ELIGIBILITY FOR CERTAIN 501(c)(6) ORGANIZA-
TIONS.— 

(I) IN GENERAL.—Any organization that is de-
scribed in section 501(c)(6) of the Internal Rev-
enue Code and that is exempt from taxation under 
section 501(a) of such Code (excluding professional 
sports leagues and organizations with the purpose 
of promoting or participating in a political cam-
paign or other activity) shall be eligible to receive 
a covered loan if— 

(aa) the organization does not receive more 
than 15 percent of its receipts from lobbying 
activities; 

(bb) the lobbying activities of the organiza-
tion do not comprise more than 15 percent of 
the total activities of the organization; 

(cc) the cost of the lobbying activities of the 
organization did not exceed $1,000,000 during 
the most recent tax year of the organization 
that ended prior to February 15, 2020; and 

(dd) the organization employs not more 
than 300 employees. 

(II) DESTINATION MARKETING ORGANIZATIONS.— 
Any destination marketing organization shall be 
eligible to receive a covered loan if— 

(aa) the destination marketing organization 
does not receive more than 15 percent of its 
receipts from lobbying activities; 

(bb) the lobbying activities of the destina-
tion marketing organization do not comprise 
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more than 15 percent of the total activities of 
the organization; 

(cc) the cost of the lobbying activities of the 
destination marketing organization did not 
exceed $1,000,000 during the most recent tax 
year of the destination marketing organiza-
tion that ended prior to February 15, 2020; 
and 

(dd) the destination marketing organization 
employs not more than 300 employees; and 

(ee) the destination marketing organiza-
tion— 

(AA) is described in section 501(c) of 
the Internal Revenue Code and is exempt 
from taxation under section 501(a) of 
such Code; or 

(BB) is a quasi-governmental entity or 
is a political subdivision of a State or 
local government, including any instru-
mentality of those entities. 

(viii) INELIGIBILITY OF PUBLICLY-TRADED ENTITIES.— 
(I) IN GENERAL.—Subject to subclause (II), and 

notwithstanding any other provision of this para-
graph, on and after the date of enactment of the 
Economic Aid to Hard-Hit Small Businesses, Non-
profits, and Venues Act, an entity that is an 
issuer, the securities of which are listed on an ex-
change registered as a national securities ex-
change under section 6 of the Securities Exchange 
Act of 1934 (15 U.S.C. 78f), shall be ineligible to 
receive a covered loan under this paragraph. 

(II) RULE FOR AFFILIATED ENTITIES.—With re-
spect to a business concern made eligible by sub-
clause (II) or (IV) of clause (iii) or subclause (IV) 
or (V) of clause (iv) of this subparagraph, the Ad-
ministrator shall not consider whether any affili-
ated entity, which for purposes of this subclause 
shall include any entity that owns or controls such 
business concern or organization, is an issuer. 

(ix) ELIGIBILITY OF ADDITIONAL COVERED NONPROFIT 
ENTITIES.—An additional covered nonprofit entity shall 
be eligible to receive a covered loan if— 

(I) the additional covered nonprofit entity does 
not receive more than 15 percent of its receipts 
from lobbying activities; 

(II) the lobbying activities of the additional cov-
ered nonprofit entity do not comprise more than 
15 percent of the total activities of the organiza-
tion; 

(III) the cost of the lobbying activities of the ad-
ditional covered nonprofit entity did not exceed 
$1,000,000 during the most recent tax year of the 
additional covered nonprofit entity that ended 
prior to February 15, 2020; and 
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(IV) the additional covered nonprofit entity em-
ploys not more than 300 employees. 

(E) MAXIMUM LOAN AMOUNT.—Except as provided in 
subparagraph (V), during the covered period, with respect 
to a covered loan, the maximum loan amount shall be the 
lesser of— 

(i)(I) the sum of— 
(aa) the product obtained by multiplying— 

(AA) the average total monthly payments 
by the applicant for payroll costs incurred 
during the 1-year period before the date on 
which the loan is made, except thatan appli-
cant that is a seasonal employer shall use the 
average total monthly payments for payroll 
for any 12-week period selected by the sea-
sonal employer between February 15, 2019, 
and February 15, 2020; by 

(BB) 2.5; and 
(bb) the outstanding amount of a loan under 

subsection (b)(2) that was made during the period 
beginning on January 31, 2020 and ending on the 
date on which covered loans are made available to 
be refinanced under the covered loan; or 

(II) if requested by an otherwise eligible recipient 
that was not in business during the period beginning 
on February 15, 2019 and ending on June 30, 2019, 
the sum of— 

(aa) the product obtained by multiplying— 
(AA) the average total monthly payments 

by the applicant for payroll costs incurred 
during the period beginning on January 1, 
2020 and ending on February 29, 2020; by 

(BB) 2.5; and 
(bb) the outstanding amount of a loan under 

subsection (b)(2) that was made during the period 
beginning on January 31, 2020 and ending on the 
date on which covered loans are made available to 
be refinanced under the covered loan; or 

(ii) $10,000,000. 
(F) ALLOWABLE USES OF COVERED LOANS.— 

(i) IN GENERAL.—During the covered period, an eligi-
ble recipient may, in addition to the allowable uses of 
a loan made under this subsection, use the proceeds of 
the covered loan for— 

(I) payroll costs; 
(II) costs related to the continuation of group 

health care benefits during periods of paid sick, 
medical, or family leave, and insurance premiums; 

(III) employee salaries, commissions, or similar 
compensations; 

(IV) payments of interest on any mortgage obli-
gation (which shall not include any prepayment of 
or payment of principal on a mortgage obligation); 

(V) rent (including rent under a lease agree-
ment); 
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(VI) utilities; 
(VII) interest on any other debt obligations that 

were incurred before the covered period; 
(VIII) covered operations expenditures, as de-

fined in section 7A(a); 
(IX) covered property damage costs, as defined 

in section 7A(a); 
(X) covered supplier costs, as defined in section 

7A(a); and 
(XI) covered worker protection expenditures, as 

defined in section 7A(a). 
(ii) DELEGATED AUTHORITY.— 

(I) IN GENERAL.—For purposes of making cov-
ered loans for the purposes described in clause (i), 
a lender approved to make loans under this sub-
section shall be deemed to have been delegated 
authority by the Administrator to make and ap-
prove covered loans, subject to the provisions of 
this paragraph. 

(II) CONSIDERATIONS.—In evaluating the eligi-
bility of a borrower for a covered loan with the 
terms described in this paragraph, a lender shall 
consider whether the borrower— 

(aa) was in operation on February 15, 2020; 
and 

(bb)(AA) had employees for whom the bor-
rower paid salaries and payroll taxes; or 

(BB) paid independent contractors, as re-
ported on a Form 1099–MISC. 

(iii) ADDITIONAL LENDERS.—The authority to make 
loans under this paragraph shall be extended to addi-
tional lenders determined by the Administrator and 
the Secretary of the Treasury to have the necessary 
qualifications to process, close, disburse and service 
loans made with the guarantee of the Administration. 

(iv) REFINANCE.—A loan made under subsection 
(b)(2) during the period beginning on January 31, 2020 
and ending on the date on which covered loans are 
made available may be refinanced as part of a covered 
loan. 

(v) NONRECOURSE.—Notwithstanding the waiver of 
the personal guarantee requirement or collateral 
under subparagraph (J), the Administrator shall have 
no recourse against any individual shareholder, mem-
ber, or partner of an eligible recipient of a covered 
loan for nonpayment of any covered loan, except to the 
extent that such shareholder, member, or partner uses 
the covered loan proceeds for a purpose not authorized 
under clause (i) or (iv). 

(vi) PROHIBITION.—None of the proceeds of a covered 
loan may be used for— 

(I) lobbying activities, as defined in section 3 of 
the Lobbying Disclosure Act of 1995 (2 U.S.C. 
1602); 
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(II) lobbying expenditures related to a State or 
local election; or 

(III) expenditures designed to influence the en-
actment of legislation, appropriations, regulation, 
administrative action, or Executive order proposed 
or pending before Congress or any State govern-
ment, State legislature, or local legislature or leg-
islative body. 

(G) BORROWER REQUIREMENTS.— 
(i) CERTIFICATION.—An eligible recipient applying 

for a covered loan shall make a good faith certifi-
cation— 

(I) that the uncertainty of current economic con-
ditions makes necessary the loan request to sup-
port the ongoing operations of the eligible recipi-
ent; 

(II) acknowledging that funds will be used to re-
tain workers and maintain payroll or make mort-
gage payments, lease payments, and utility pay-
ments; 

(III) that the eligible recipient does not have an 
application pending for a loan under this sub-
section for the same purpose and duplicative of 
amounts applied for or received under a covered 
loan; and 

(IV) during the period beginning on February 
15, 2020 and ending on December 31, 2020, that 
the eligible recipient has not received amounts 
under this subsection for the same purpose and 
duplicative of amounts applied for or received 
under a covered loan. 

(H) FEE WAIVER.—With respect to a covered loan— 
(i) in lieu of the fee otherwise applicable under para-

graph (23)(A), the Administrator shall collect no fee; 
and 

(ii) in lieu of the fee otherwise applicable under 
paragraph (18)(A), the Administrator shall collect no 
fee. 

(I) CREDIT ELSEWHERE.—During the covered period, the 
requirement that a small business concern is unable to ob-
tain credit elsewhere, as defined in section 3(h), shall not 
apply to a covered loan. 

(J) WAIVER OF PERSONAL GUARANTEE REQUIREMENT.— 
With respect to a covered loan— 

(i) no personal guarantee shall be required for the 
covered loan; and 

(ii) no collateral shall be required for the covered 
loan. 

(K) MATURITY FOR LOANS WITH REMAINING BALANCE 
AFTER APPLICATION OF FORGIVENESS.—With respect to a 
covered loan that has a remaining balance after reduction 
based on the loan forgiveness amount under section 7A— 

(i) the remaining balance shall continue to be guar-
anteed by the Administration under this subsection; 
and 
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(ii) the covered loan shall have a minimum maturity 
of 5 years and a maximum maturity of 10 years from 
the date on which the borrower applies for loan for-
giveness under that section. 

(L) INTEREST RATE REQUIREMENTS.—A covered loan shall 
bear an interest rate not to exceed 4 percent, calculated on 
a non-compounding, non-adjustable basis. 

(M) LOAN DEFERMENT.— 
(i) DEFINITION OF IMPACTED BORROWER.— 

(I) IN GENERAL.—In this subparagraph, the term 
‘‘impacted borrower’’ means an eligible recipient 
that— 

(aa) is in operation on February 15, 2020; 
and 

(bb) has an application for a covered loan 
that is approved or pending approval on or 
after the date of enactment of this paragraph. 

(II) PRESUMPTION.—For purposes of this sub-
paragraph, an impacted borrower is presumed to 
have been adversely impacted by COVID–19. 

(ii) DEFERRAL.—The Administrator shall— 
(I) consider each eligible recipient that applies 

for a covered loan to be an impacted borrower; 
and 

(II) require lenders under this subsection to pro-
vide complete payment deferment relief for im-
pacted borrowers with covered loans, including 
payment of principal, interest, and fees, until the 
date on which the amount of forgiveness deter-
mined under section 7A is remitted to the lender. 

(iii) SECONDARY MARKET.—With respect to a covered 
loan that is sold on the secondary market, if an inves-
tor declines to approve a deferral requested by a lend-
er under clause (ii), the Administrator shall exercise 
the authority to purchase the loan so that the im-
pacted borrower may receive a deferral, including pay-
ment of principal, interest, and fees, until the date on 
which the amount of forgiveness determined under 
section 7A is remitted to the lender. 

(iv) GUIDANCE.—Not later than 30 days after the 
date of enactment of this paragraph, the Adminis-
trator shall provide guidance to lenders under this 
paragraph on the deferment process described in this 
subparagraph. 

(v) RULE OF CONSTRUCTION.—If an eligible recipient 
fails to apply for forgiveness of a covered loan within 
10 months after the last day of the covered period de-
fined in section 7A(a), such eligible recipient shall 
make payments of principal, interest, and fees on such 
covered loan beginning on the day that is not earlier 
than the date that is 10 months after the last day of 
such covered period. 

(N) SECONDARY MARKET SALES.—A covered loan shall be 
eligible to be sold in the secondary market consistent with 
this subsection. The Administrator may not collect any fee 
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for any guarantee sold into the secondary market under 
this subparagraph. 

(O) REGULATORY CAPITAL REQUIREMENTS.— 
(i) RISK WEIGHT.—With respect to the appropriate 

Federal banking agencies or the National Credit 
Union Administration Board applying capital require-
ments under their respective risk-based capital re-
quirements, a covered loan shall receive a risk weight 
of zero percent. 

(ii) TEMPORARY RELIEF FROM TDR DISCLOSURES.— 
Notwithstanding any other provision of law, an in-
sured depository institution or an insured credit union 
that modifies a covered loan in relation to COVID–19- 
related difficulties in a troubled debt restructuring on 
or after March 13, 2020, shall not be required to com-
ply with the Financial Accounting Standards Board 
Accounting Standards Codification Subtopic 310–40 
(‘‘Receivables – Troubled Debt Restructurings by 
Creditors’’) for purposes of compliance with the re-
quirements of the Federal Deposit Insurance Act (12 
U.S.C. 1811 et seq.), until such time and under such 
circumstances as the appropriate Federal banking 
agency or the National Credit Union Administration 
Board, as applicable, determines appropriate. 

(P) REIMBURSEMENT FOR PROCESSING.— 
(i) IN GENERAL.—The Administrator shall reimburse 

a lender authorized to make a covered loan as follows: 
(I) With respect to a covered loan made during 

the period beginning on the date of enactment of 
this paragraph and ending on the day before the 
date of enactment of the Economic Aid to Hard- 
Hit Small Businesses, Nonprofits, and Venues 
Act, the Administrator shall reimburse such a 
lender at a rate, based on the balance of the fi-
nancing outstanding at the time of disbursement 
of the covered loan, of— 

(aa) 5 percent for loans of not more than 
$350,000; 

(bb) 3 percent for loans of more than 
$350,000 and less than $2,000,000; and 

(cc) 1 percent for loans of not less than 
$2,000,000. 

(II) With respect to a covered loan made on or 
after the date of enactment of the Economic Aid to 
Hard-Hit Small Businesses, Nonprofits, and 
Venues Act, the Administrator shall reimburse 
such a lender— 

(aa) for a covered loan of not more than 
$50,000, in an amount equal to the lesser of— 

(AA) 50 percent of the balance of the fi-
nancing outstanding at the time of dis-
bursement of the covered loan; or 

(BB) $2,500; and 
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(bb) at a rate, based on the balance of the 
financing outstanding at the time of disburse-
ment of the covered loan, of— 

(AA) 5 percent for a covered loan of 
more than $50,000 and not more than 
$350,000; 

(BB) 3 percent for a covered loan of 
more than $350,000 and less than 
$2,000,000; and 

(CC) 1 percent for a covered loan of not 
less than $2,000,000. 

(ii) FEE LIMITS.—An agent that assists an eligible re-
cipient to prepare an application for a covered loan 
may not collect a fee in excess of the limits established 
by the Administrator. If an eligible recipient has 
knowingly retained an agent, such fees shall be paid 
by the eligible recipient and may not be paid out of the 
proceeds of a covered loan. A lender shall only be re-
sponsible for paying fees to an agent for services for 
which the lender directly contracts with the agent. 

(iii) TIMING.—A reimbursement described in clause 
(i) shall be made not later than 5 days after the re-
ported disbursement of the covered loan and may not 
be required to be repaid by a lender unless the lender 
is found guilty of an act of fraud in connection with 
the covered loan. 

(iv) SENSE OF THE SENATE.—It is the sense of the 
Senate that the Administrator should issue guidance 
to lenders and agents to ensure that the processing 
and disbursement of covered loans prioritizes small 
business concerns and entities in underserved and 
rural markets, including veterans and members of the 
military community, small business concerns owned 
and controlled by socially and economically disadvan-
taged individuals (as defined in section 8(d)(3)(C)), 
women, and businesses in operation for less than 2 
years. 

(Q) DUPLICATION.—Nothing in this paragraph shall pro-
hibit a recipient of an economic injury disaster loan made 
under subsection (b)(2) during the period beginning on 
January 31, 2020 and ending on the date on which covered 
loans are made available that is for a purpose other than 
paying payroll costs and other obligations described in sub-
paragraph (F) from receiving assistance under this para-
graph. 

(R) WAIVER OF PREPAYMENT PENALTY.—Notwithstanding 
any other provision of law, there shall be no prepayment 
penalty for any payment made on a covered loan. 

(S) SET-ASIDE FOR INSURED DEPOSITORY INSTITUTIONS, 
CREDIT UNIONS, AND COMMUNITY FINANCIAL INSTITU-
TIONS.— 

(i) INSURED DEPOSITORY INSTITUTIONS AND CREDIT 
UNIONS.—In making loan guarantees under this para-
graph after the date of enactment of this clause, the 
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Administrator shall guarantee not less than 
$30,000,000,000 in loans made by— 

(I) insured depository institutions with consoli-
dated assets of not less than $10,000,000,000 and 
less than $50,000,000,000; and 

(II) credit unions with consolidated assets of not 
less than $10,000,000,000 and less than 
$50,000,000,000. 

(ii) COMMUNITY FINANCIAL INSTITUTIONS, SMALL IN-
SURED DEPOSITORY INSTITUTIONS, AND CREDIT 
UNIONS.—In making loan guarantees under this para-
graph after the date of enactment of this clause, the 
Administrator shall guarantee not less than 
$30,000,000,000 in loans made by— 

(I) community financial institutions; 
(II) insured depository institutions with consoli-

dated assets of less than $10,000,000,000; and 
(III) credit unions with consolidated assets of 

less than $10,000,000,000. 
(T) REQUIREMENT FOR DATE IN OPERATION.—A business 

or organization that was not in operation on February 15, 
2020 shall not be eligible for a loan under this paragraph. 

(U) EXCLUSION OF ENTITIES RECEIVING SHUTTERED 
VENUE OPERATOR GRANTS.—An eligible person or entity (as 
defined under of section 24 of the Economic Aid to Hard- 
Hit Small Businesses, Nonprofits, and Venues Act) that re-
ceives a grant under such section 24 shall not be eligible 
for a loan under this paragraph. 

(V) CALCULATION OF MAXIMUM LOAN AMOUNT FOR FARM-
ERS AND RANCHERS.— 

(i) DEFINITION.—In this subparagraph, the term 
‘‘covered recipient’’ means an eligible recipient that— 

(I) operates as a sole proprietorship or as an 
independent contractor, or is an eligible self-em-
ployed individual; 

(II) reports farm income or expenses on a Sched-
ule F (or any equivalent successor schedule); and 

(III) was in business as of February 15, 2020. 
(ii) NO EMPLOYEES.—With respect to covered recipi-

ent without employees, the maximum covered loan 
amount shall be the lesser of— 

(I) the sum of— 
(aa) the product obtained by multiplying— 

(AA) the gross income of the covered re-
cipient in 2019, as reported on a Schedule 
F (or any equivalent successor schedule), 
that is not more than $100,000, divided 
by 12; and 

(BB) 2.5; and 
(bb) the outstanding amount of a loan 

under subsection (b)(2) that was made during 
the period beginning on January 31, 2020 and 
ending on April 3, 2020 that the borrower in-
tends to refinance under the covered loan, not 
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including any amount of any advance under 
the loan that is not required to be repaid; or 

(II) $2,000,000. 
(iii) WITH EMPLOYEES.—With respect to a covered re-

cipient with employees, the maximum covered loan 
amount shall be calculated using the formula de-
scribed in subparagraph (E), except that the gross in-
come of the covered recipient described in clause 
(ii)(I)(aa)(AA) of this subparagraph, as divided by 12, 
shall be added to the sum calculated under subpara-
graph (E)(i)(I). 

(iv) RECALCULATION.—A lender that made a covered 
loan to a covered recipient before the date of enact-
ment of this subparagraph may, at the request of the 
covered recipient— 

(I) recalculate the maximum loan amount appli-
cable to that covered loan based on the formula 
described in clause (ii) or (iii), as applicable, if 
doing so would result in a larger covered loan 
amount; and 

(II) provide the covered recipient with additional 
covered loan amounts based on that recalculation. 

(37) PAYCHECK PROTECTION PROGRAM SECOND DRAW LOANS.— 
(A) DEFINITIONS.—In this paragraph— 

(i) the terms ‘‘additional covered nonprofit enti-
ty’’,‘‘eligible self-employed individual’’, ‘‘housing cooper-
ative’’, ‘‘nonprofit organization’’, ‘‘payroll costs’’, ‘‘sea-
sonal employer’’, and ‘‘veterans organization’’ have the 
meanings given those terms in paragraph (36), except 
that ‘‘eligible entity’’ shall be substituted for ‘‘eligible 
recipient’’ each place it appears in the definitions of 
those terms; 

(ii) the term ‘‘covered loan’’ means a loan made 
under this paragraph; 

(iii) the terms ‘‘covered mortgage obligation’’, ‘‘cov-
ered operating expenditure’’, ‘‘covered property dam-
age cost’’, ‘‘covered rent obligation’’, ‘‘covered supplier 
cost’’, ‘‘covered utility payment’’, and ‘‘covered worker 
protection expenditure’’ have the meanings given those 
terms in section 7A(a); 

(iv) the term ‘‘eligible entity’’— 
(I) means any business concern, nonprofit orga-

nization, housing cooperative, veterans organiza-
tion, Tribal business concern, eligible self-em-
ployed individual, sole proprietor, independent 
contractor, or small agricultural cooperative 
that— 

(aa) employs not more than 300 employees; 
and 

(bb)(AA) except as provided in subitems 
(BB), (CC), and (DD), had gross receipts dur-
ing the first, second, third, or, only with re-
spect to an application submitted on or after 
January 1, 2021, fourth quarter in 2020 that 
demonstrate not less than a 25 percent reduc-
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tion from the gross receipts of the entity dur-
ing the same quarter in 2019; 

(BB) if the entity was not in business dur-
ing the first or second quarter of 2019, but 
was in business during the third and fourth 
quarter of 2019, had gross receipts during the 
first, second, third, or, only with respect to an 
application submitted on or after January 1, 
2021, fourth quarter of 2020 that demonstrate 
not less than a 25 percent reduction from the 
gross receipts of the entity during the third or 
fourth quarter of 2019; 

(CC) if the entity was not in business dur-
ing the first, second, or third quarter of 2019, 
but was in business during the fourth quarter 
of 2019, had gross receipts during the first, 
second, third, or, only with respect to an ap-
plication submitted on or after January 1, 
2021, fourth quarter of 2020 that demonstrate 
not less than a 25 percent reduction from the 
gross receipts of the entity during the fourth 
quarter of 2019; or 

(DD) if the entity was not in business dur-
ing 2019, but was in operation on February 
15, 2020, had gross receipts during the sec-
ond, third, or, only with respect to an applica-
tion submitted on or after January 1, 2021, 
fourth quarter of 2020 that demonstrate not 
less than a 25 percent reduction from the 
gross receipts of the entity during the first 
quarter of 2020; 

(II) includes a business concern or organization 
made eligible for a loan under paragraph (36) 
under subclause (II), (III), or (IV) of clause (iii), 
subclause (IV) or (V) of clause (iv), clause (vii), or 
clause (ix) of subparagraph (D) of paragraph (36) 
and that meets the requirements described in 
items (aa) and (bb) of subclause (I); and 

(III) does not include— 
(aa) any entity that is a type of business 

concern (or would be, if such entity were a 
business concern) described in section 120.110 
of title 13, Code of Federal Regulations (or in 
any successor regulation or other related 
guidance or rule that may be issued by the 
Administrator) other than a business concern 
described in subsection (a) or (k) of such sec-
tion; or 

(bb) any business concern or entity pri-
marily engaged in political or lobbying activi-
ties, which shall include any entity that is or-
ganized for research or for engaging in advo-
cacy in areas such as public policy or political 
strategy or otherwise describes itself as a 
think tank in any public documents; 
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(cc) any business concern or entity— 
(AA) for which an entity created in or 

organized under the laws of the People’s 
Republic of China or the Special Adminis-
trative Region of Hong Kong, or that has 
significant operations in the People’s Re-
public of China or the Special Adminis-
trative Region of Hong Kong, owns or 
holds, directly or indirectly, not less than 
20 percent of the economic interest of the 
business concern or entity, including as 
equity shares or a capital or profit inter-
est in a limited liability company or part-
nership; or 

(BB) that retains, as a member of the 
board of directors of the business concern, 
a person who is a resident of the People’s 
Republic of China; 

(dd) any person required to submit a reg-
istration statement under section 2 of the For-
eign Agents Registration Act of 1938 (22 
U.S.C. 612); or 

(ee) an eligible person or entity (as defined 
under section 24 of the Economic Aid to Hard- 
Hit Small Businesses, Nonprofits, and Venues 
Act) that receives a grant under such section 
24; and 

(v) the term ‘‘Tribal business concern’’ means a Trib-
al business concern described in section 31(b)(2)(C). 

(B) LOANS.—Except as otherwise provided in this para-
graph, the Administrator may guarantee covered loans to 
eligible entities under the same terms, conditions, and 
processes as a loan made under paragraph (36). 

(C) MAXIMUM LOAN AMOUNT.— 
(i) IN GENERAL.—Except as otherwise provided in 

this subparagraph, the maximum amount of a covered 
loan made to an eligible entity is the lesser of— 

(I) the product obtained by multiplying— 
(aa) at the election of the eligible entity, the 

average total monthly payment for payroll 
costs incurred or paid by the eligible entity 
during— 

(AA) the 1-year period before the date 
on which the loan is made; or 

(BB) calendar year 2019; by 
(bb) 2.5; or 

(II) $2,000,000. 
(ii) SEASONAL EMPLOYERS.—The maximum amount 

of a covered loan made to an eligible entity that is a 
seasonal employer is the lesser of— 

(I) the product obtained by multiplying— 
(aa) at the election of the eligible entity, the 

average total monthly payments for payroll 
costs incurred or paid by the eligible entity for 
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any 12-week period between February 15, 
2019 and February 15, 2020; by 

(bb) 2.5; or 
(II) $2,000,000. 

(iii) NEW ENTITIES.—The maximum amount of a cov-
ered loan made to an eligible entity that did not exist 
during the 1-year period preceding February 15, 2020 
is the lesser of— 

(I) the product obtained by multiplying— 
(aa) the quotient obtained by dividing— 

(AA) the sum of the total monthly pay-
ments by the eligible entity for payroll 
costs paid or incurred by the eligible enti-
ty as of the date on which the eligible en-
tity applies for the covered loan; by 

(BB) the number of months in which 
those payroll costs were paid or incurred; 
by 

(bb) 2.5; or 
(II) $2,000,000. 

(iv) NAICS 72 ENTITIES.—The maximum amount of 
a covered loan made to an eligible entity that is as-
signed a North American Industry Classification Sys-
tem code beginning with 72 at the time of disbursal is 
the lesser of— 

(I) the product obtained by multiplying— 
(aa) at the election of the eligible entity, the 

average total monthly payment for payroll 
costs incurred or paid by the eligible entity 
during— 

(AA) the 1-year period before the date 
on which the loan is made; or 

(BB) calendar year 2019; by 
(bb) 3.5; or 

(II) $2,000,000. 
(D) BUSINESS CONCERNS WITH MORE THAN 1 PHYSICAL LO-

CATION.— 
(i) IN GENERAL.—For a business concern with more 

than 1 physical location, the business concern shall be 
an eligible entity if the business concern would be eli-
gible for a loan under paragraph (36) pursuant to 
clause (iii) of subparagraph (D) of such paragraph, as 
applied in accordance with clause (ii) of this subpara-
graph, and meets the revenue reduction requirements 
described in item (bb) of subparagraph (A)(iv)(I). 

(ii) SIZE LIMIT.—For purposes of applying clause (i), 
the Administrator shall substitute ‘‘not more than 300 
employees’’ for ‘‘not more than 500 employees’’ in para-
graph (36)(D)(iii). 

(E) WAIVER OF AFFILIATION RULES.— 
(i) IN GENERAL.—The waiver described in paragraph 

(36)(D)(iv) shall apply for purposes of determining eli-
gibility under this paragraph. 

(ii) SIZE LIMIT.—For purposes of applying clause (i), 
the Administrator shall substitute ‘‘not more than 300 
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employees’’ for ‘‘not more than 500 employees’’ in sub-
clause (I) and (IV) of paragraph (36)(D)(iv). 

(F) LOAN NUMBER LIMITATION.—An eligible entity may 
only receive 1 covered loan. 

(G) EXCEPTION FROM CERTAIN CERTIFICATION REQUIRE-
MENTS.—An eligible entity applying for a covered loan 
shall not be required to make the certification described in 
clause (iii) or (iv) of paragraph (36)(G). 

(H) FEE WAIVER.—With respect to a covered loan— 
(i) in lieu of the fee otherwise applicable under para-

graph (23)(A), the Administrator shall collect no fee; 
and 

(ii) in lieu of the fee otherwise applicable under 
paragraph (18)(A), the Administrator shall collect no 
fee. 

(I) GROSS RECEIPTS AND SIMPLIFIED CERTIFICATION OF 
REVENUE TEST.— 

(i) LOANS OF UP TO $150,000.—For a covered loan of 
not more than $150,000, the eligible entity— 

(I) may submit a certification attesting that the 
eligible entity meets the applicable revenue loss 
requirement under subparagraph (A)(iv)(I)(bb); 
and 

(II) if the eligible entity submits a certification 
under subclause (I), shall, on or before the date on 
which the eligible entity submits an application 
for forgiveness under subparagraph (J), produce 
adequate documentation that the eligible entity 
met such revenue loss standard. 

(ii) FOR NONPROFIT AND VETERANS ORGANIZATIONS.— 
For purposes of calculating gross receipts under sub-
paragraph (A)(iv)(I)(bb) for an eligible entity that is a 
nonprofit organization, a veterans organization, or an 
organization described in subparagraph (A)(iv)(II), 
gross receipts means gross receipts within the mean-
ing of section 6033 of the Internal Revenue Code of 
1986. 

(J) LOAN FORGIVENESS.— 
(i) DEFINITION OF COVERED PERIOD.—In this sub-

paragraph, the term ‘‘covered period’’ has the meaning 
given that term in section 7A(a). 

(ii) FORGIVENESS GENERALLY.—Except as otherwise 
provided in this subparagraph, an eligible entity shall 
be eligible for forgiveness of indebtedness on a covered 
loan in the same manner as an eligible recipient with 
respect to a loan made under paragraph (36) of this 
section, as described in section 7A. 

(iii) FORGIVENESS AMOUNT.—An eligible entity shall 
be eligible for forgiveness of indebtedness on a covered 
loan in an amount equal to the sum of the following 
costs incurred or expenditures made during the cov-
ered period: 

(I) Payroll costs, excluding any payroll costs 
that are— 
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(aa) qualified wages, as defined in sub-
section (c)(3) of section 2301 of the CARES 
Act (26 U.S.C. 3111 note), taken into account 
in determining the credit allowed under such 
section; 

(bb) qualified wages taken into account in 
determining the credit allowed under sub-
section (a) or (d) of section 303 of the Tax-
payer Certainty and Disaster Relief Act of 
2020; or 

(cc) premiums taken into account in deter-
mining the credit allowed under section 6432 
of the Internal Revenue Code of 1986. 

(II) Any payment of interest on any covered 
mortgage obligation (which shall not include any 
prepayment of or payment of principal on a cov-
ered mortgage obligation). 

(III) Any covered operations expenditure. 
(IV) Any covered property damage cost. 
(V) Any payment on any covered rent obligation. 
(VI) Any covered utility payment. 
(VII) Any covered supplier cost. 
(VIII) Any covered worker protection expendi-

ture. 
(iv) LIMITATION ON FORGIVENESS FOR ALL ELIGIBLE 

ENTITIES.—Subject to any reductions under section 
7A(d), the forgiveness amount under this subpara-
graph shall be equal to the lesser of— 

(I) the amount described in clause (ii); and 
(II) the amount equal to the quotient obtained 

by dividing— 
(aa) the amount of the covered loan used for 

payroll costs during the covered period; and 
(bb) 0.60. 

(v) SUBMISSION OF MATERIALS FOR FORGIVENESS.— 
For purposes of applying subsection (l)(1) of section 7A 
to a covered loan of not more than $150,000 under this 
paragraph, an eligible entity may be required to pro-
vide, at the time of the application for forgiveness, doc-
umentation required to substantiate revenue loss in 
accordance with subparagraph (I). 

(K) LENDER ELIGIBILITY.—Except as otherwise provided 
in this paragraph, a lender approved to make loans under 
paragraph (36) may make covered loans under the same 
terms and conditions as in paragraph (36). 

(L) REIMBURSEMENT FOR LOAN PROCESSING AND SERV-
ICING.—The Administrator shall reimburse a lender au-
thorized to make a covered loan— 

(i) for a covered loan of not more than $50,000, in 
an amount equal to the lesser of— 

(I) 50 percent of the balance of the financing 
outstanding at the time of disbursement of the 
covered loan; or 

(II) $2,500; 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00240 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



241 

(ii) at a rate, based on the balance of the financing 
outstanding at the time of disbursement of the covered 
loan, of— 

(I) 5 percent for a covered loan of more than 
$50,000 and not more than $350,000; and 

(II) 3 percent for a covered loan of more than 
$350,000. 

(M) PUBLICATION OF GUIDANCE.—Not later than 10 days 
after the date of enactment of this paragraph, the Admin-
istrator shall issue guidance addressing barriers to access-
ing capital for minority, underserved, veteran, and women- 
owned business concerns for the purpose of ensuring equi-
table access to covered loans. 

(N) STANDARD OPERATING PROCEDURE.—The Adminis-
trator shall, to the maximum extent practicable, allow a 
lender approved to make covered loans to use existing pro-
gram guidance and standard operating procedures for 
loans made under this subsection. 

(O) SUPPLEMENTAL COVERED LOANS.—A covered loan 
under this paragraph may only be made to an eligible enti-
ty that— 

(i) has received a loan under paragraph (36); and 
(ii) on or before the expected date on which the cov-

ered loan under this paragraph is disbursed to the eli-
gible entity, has used, or will use, the full amount of 
the loan received under paragraph (36). 

(38) LOANS TO CANNABIS-RELATED LEGITIMATE BUSINESSES 
AND SERVICE PROVIDERS.—The Administrator may not decline 
to provide a guarantee for a loan under this subsection, and a 
lender may not decline to make a loan under this subsection, 
to an otherwise eligible small business concern solely because 
such concern is a cannabis-related legitimate business or service 
provider. 

(b) Except as to agricultural enterprises as defined in section 
18(b)(1) of this Act, the Administration also is empowered to the 
extent and in such amounts as provided in advance in appropria-
tion Acts— 

(1)(A) to make such loans (either directly or in cooperation 
with banks or other lending institutions through agreements to 
participate on an immediate or deferred (guaranteed) basis) as 
the Administration may determine to be necessary or appro-
priate to repair, rehabilitate or replace property, real or per-
sonal, damaged or destroyed by or as a result of natural or 
other disasters: Provided, That such damage or destruction is 
not compensated for by insurance or otherwise: And provided 
further, That the Administration may increase the amount of 
the loan by up to an additional 20 per centum of the aggregate 
costs of such damage or destruction (whether or not com-
pensated for by insurance or otherwise) if it determines such 
increase to be necessary or appropriate in order to protect the 
damaged or destroyed property from possible future disasters 
by taking mitigating measures, including— 

(i) construction of retaining walls and sea walls; 
(ii) grading and contouring land; and 
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(iii) relocating utilities and modifying structures, includ-
ing construction of a safe room or similar storm shelter de-
signed to protect property and occupants from tornadoes or 
other natural disasters, if such safe room or similar storm 
shelter is constructed in accordance with applicable stand-
ards issued by the Federal Emergency Management Agen-
cy; 

(B) to refinance any mortgage or other lien against a totally 
destroyed or substantially damaged home or business concern: 
Provided, That no loan or guarantee shall be extended unless 
the Administration finds that (i) the applicant is not able to ob-
tain credit elsewhere; (ii) such property is to be repaired, reha-
bilitated, or replaced; (iii) the amount refinanced shall not ex-
ceed the amount of physical loss sustained; and (iv) such 
amount shall be reduced to the extent such mortgage or lien 
is satisfied by insurance or otherwise; and 

(C) during fiscal years 2000 through 2004, to establish a 
predisaster mitigation program to make such loans (either di-
rectly or in cooperation with banks or other lending institu-
tions through agreements to participate on an immediate or 
deferred (guaranteed) basis), as the Administrator may deter-
mine to be necessary or appropriate, to enable small busi-
nesses to use mitigation techniques in support of a formal miti-
gation program established by the Federal Emergency Manage-
ment Agency, except that no loan or guarantee may be ex-
tended to a small business under this subparagraph unless the 
Administration finds that the small business is otherwise un-
able to obtain credit for the purposes described in this subpara-
graph; 

(2) to make such loans (either directly or in cooperation with 
banks or other lending institutions through agreements to par-
ticipate on an immediate or deferred (guaranteed) basis) as the 
Administration may determine to be necessary or appropriate 
to any small business concern, private nonprofit organization, 
or small agricultural cooperative located in an area affected by 
a disaster, (including drought), with respect to both farm-re-
lated and nonfarm-related small business concerns, if the Ad-
ministration determines that the concern, the organization, or 
the cooperative has suffered a substantial economic injury as 
a result of such disaster and if such disaster constitutes— 

(A) a major disaster, as determined by the President 
under the Robert T. Stafford Disaster Relief and Emer-
gency Assistance Act (42 U.S.C. 5121 et seq.); 

(B) a natural disaster, as determined by the Secretary of 
Agriculture pursuant to section 321 of the Consolidated 
Farm and Rural Development Act (7 U.S.C. 1961), in 
which case, assistance under this paragraph may be pro-
vided to farm-related and nonfarm-related small business 
concerns, subject to the other applicable requirements of 
this paragraph; 

(C) a disaster, as determined by the Administrator of the 
Small Business Administration; 

(D) an emergency involving Federal primary responsi-
bility determined to exist by the President under the sec-
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tion 501(b) of the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. 5191(b)); or 

(E) if no disaster or emergency declaration has been 
issued pursuant to subparagraph (A), (B), (C), or (D), the 
Governor of a State in which a disaster or emergency has 
occurred may certify to the Small Business Administration 
that small business concerns, private nonprofit organiza-
tions, or small agricultural cooperatives (1) have suffered 
economic injury as a result of such disaster or emergency, 
and (2) are in need of financial assistance which is not 
available on reasonable terms in the disaster- or emer-
gency-stricken area. Not later than 30 days after the date 
of receipt of such certification by a Governor of a State, the 
Administration shall respond in writing to that Governor 
on its determination and the reasons therefore, and may 
then make such loans as would have been available under 
this paragraph if a disaster or emergency declaration had 
been issued. 

Provided, That no loan or guarantee shall be extended pursu-
ant to this paragraph (2) unless the Administration finds that 
the applicant is not able to obtain credit elsewhere: Provided 
further, That for purposes of subparagraph (D), the Adminis-
trator shall deem that such an emergency affects each State or 
subdivision thereof (including counties), and that each State or 
subdivision has sufficient economic damage to small business 
concerns to qualify for assistance under this paragraph and the 
Administrator shall accept applications for such assistance im-
mediately. 

(3)(A) In this paragraph— 
(i) the term ‘‘active service’’ has the meaning given that 

term in section 101(d)(3) of title 10, United States Code; 
(ii) the term ‘‘essential employee’’ means an individual 

who is employed by a small business concern and whose 
managerial or technical expertise is critical to the success-
ful day-to-day operations of that small business concern; 
and 

(iii) the term ‘‘substantial economic injury’’ means an 
economic harm to a business concern that results in the in-
ability of the business concern— 

(I) to meet its obligations as they mature; 
(II) to pay its ordinary and necessary operating ex-

penses; or 
(III) to market, produce, or provide a product or 

service ordinarily marketed, produced, or provided by 
the business concern. 

(B) The Administration may make such disaster loans (either 
directly or in cooperation with banks or other lending institu-
tions through agreements to participate on an immediate or 
deferred basis) to assist a small business concern that has suf-
fered or that is likely to suffer substantial economic injury as 
the result of an essential employee of such small business con-
cern being ordered to perform active service for a period of 
more than 30 consecutive days. 

(C) A small business concern described in subparagraph (B) 
shall be eligible to apply for assistance under this paragraph 
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during the period beginning on the date on which the essential 
employee is ordered to active service and ending on the date 
that is 1 year after the date on which such essential employee 
is discharged or released from active service. The Adminis-
trator may, when appropriate (as determined by the Adminis-
trator), extend the ending date specified in the preceding sen-
tence by not more than 1 year. 

(D) Any loan or guarantee extended pursuant to this para-
graph shall be made at the same interest rate as economic in-
jury loans under paragraph (2). 

(E) No loan may be made under this paragraph, either di-
rectly or in cooperation with banks or other lending institu-
tions through agreements to participate on an immediate or 
deferred basis, if the total amount outstanding and committed 
to the borrower under this subsection would exceed $1,500,000, 
unless such applicant constitutes, or have become due to 
changed economic circumstances, a major source of employ-
ment in its surrounding area, as determined by the Adminis-
tration, in which case the Administration, in its discretion, 
may waive the $1,500,000 limitation. 

(F) For purposes of assistance under this paragraph, no dec-
laration of a disaster area shall be required. 

(G)(i) Notwithstanding any other provision of law, the 
Administrator may make a loan under this paragraph of 
not more than $50,000 without collateral. 

(ii) The Administrator may defer payment of principal 
and interest on a loan described in clause (i) during the 
longer of— 

(I) the 1-year period beginning on the date of the 
initial disbursement of the loan; and 

(II) the period during which the relevant essential 
employee is on active service. 

(H) The Administrator shall give priority to any applica-
tion for a loan under this paragraph and shall process and 
make a determination regarding such applications prior to 
processing or making a determination on other loan appli-
cations under this subsection, on a rolling basis. 

(4) COORDINATION WITH FEMA.— 
(A) IN GENERAL.—Notwithstanding any other provision 

of law, for any disaster declared under this subsection or 
major disaster (including any major disaster relating to 
which the Administrator declares eligibility for additional 
disaster assistance under paragraph (9)), the Adminis-
trator, in consultation with the Administrator of the Fed-
eral Emergency Management Agency, shall ensure, to the 
maximum extent practicable, that all application periods 
for disaster relief under this Act correspond with applica-
tion deadlines established under the Robert T. Stafford 
Disaster Relief and Emergency Assistance Act (42 U.S.C. 
5121 et seq.), or as extended by the President. 

(B) DEADLINES.—Notwithstanding any other provision of 
law, not later than 10 days before the closing date of an 
application period for a major disaster (including any 
major disaster relating to which the Administrator de-
clares eligibility for additional disaster assistance under 
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paragraph (9)), the Administrator, in consultation with the 
Administrator of the Federal Emergency Management 
Agency, shall submit to the Committee on Small Business 
and Entrepreneurship of the Senate and the Committee on 
Small Business of the House of Representatives a report 
that includes— 

(i) the deadline for submitting applications for as-
sistance under this Act relating to that major disaster; 

(ii) information regarding the number of loan appli-
cations and disbursements processed by the Adminis-
trator relating to that major disaster for each day dur-
ing the period beginning on the date on which that 
major disaster was declared and ending on the date of 
that report; and 

(iii) an estimate of the number of potential appli-
cants that have not submitted an application relating 
to that major disaster. 

(5) PUBLIC AWARENESS OF DISASTERS.—If a disaster is de-
clared under this subsection or the Administrator declares eli-
gibility for additional disaster assistance under paragraph (9), 
the Administrator shall make every effort to communicate 
through radio, television, print, and web-based outlets, all rel-
evant information needed by disaster loan applicants, includ-
ing— 

(A) the date of such declaration; 
(B) cities and towns within the area of such declaration; 
(C) loan application deadlines related to such disaster; 
(D) all relevant contact information for victim services 

available through the Administration (including links to 
small business development center websites); 

(E) links to relevant Federal and State disaster assist-
ance websites, including links to websites providing infor-
mation regarding assistance available from the Federal 
Emergency Management Agency; 

(F) information on eligibility criteria for Administration 
loan programs, including where such applications can be 
found; and 

(G) application materials that clearly state the function 
of the Administration as the Federal source of disaster 
loans for homeowners and renters. 

(6) AUTHORITY FOR QUALIFIED PRIVATE CONTRACTORS.— 
(A) DISASTER LOAN PROCESSING.—The Administrator 

may enter into an agreement with a qualified private con-
tractor, as determined by the Administrator, to process 
loans under this subsection in the event of a major dis-
aster (including any major disaster relating to which the 
Administrator declares eligibility for additional disaster 
assistance under paragraph (9)), under which the Adminis-
trator shall pay the contractor a fee for each loan proc-
essed. 

(B) LOAN LOSS VERIFICATION SERVICES.—The Adminis-
trator may enter into an agreement with a qualified lender 
or loss verification professional, as determined by the Ad-
ministrator, to verify losses for loans under this subsection 
in the event of a major disaster (including any major dis-
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aster relating to which the Administrator declares eligi-
bility for additional disaster assistance under paragraph 
(9)), under which the Administrator shall pay the lender or 
verification professional a fee for each loan for which such 
lender or verification professional verifies losses. 

(7) DISASTER ASSISTANCE EMPLOYEES.— 
(A) IN GENERAL.—In carrying out this section, the Ad-

ministrator may, where practicable, ensure that the num-
ber of full-time equivalent employees— 

(i) in the Office of the Disaster Assistance is not 
fewer than 800; and 

(ii) in the Disaster Cadre of the Administration is 
not fewer than 1,000. 

(B) REPORT.—In carrying out this subsection, if the num-
ber of full-time employees for either the Office of Disaster 
Assistance or the Disaster Cadre of the Administration is 
below the level described in subparagraph (A) for that of-
fice, not later than 21 days after the date on which that 
staffing level decreased below the level described in sub-
paragraph (A), the Administrator shall submit to the Com-
mittee on Appropriations and the Committee on Small 
Business and Entrepreneurship of the Senate and the 
Committee on Appropriations and Committee on Small 
Business of the House of Representatives, a report— 

(i) detailing staffing levels on that date; 
(ii) requesting, if practicable and determined appro-

priate by the Administrator, additional funds for addi-
tional employees; and 

(iii) containing such additional information, as de-
termined appropriate by the Administrator. 

(8) INCREASED LOAN CAPS.— 
(A) AGGREGATE LOAN AMOUNTS.—Except as provided in 

subparagraph (B), and notwithstanding any other provi-
sion of law, the aggregate loan amount outstanding and 
committed to a borrower under this subsection may not ex-
ceed $2,000,000. 

(B) WAIVER AUTHORITY.—The Administrator may, at the 
discretion of the Administrator, increase the aggregate 
loan amount under subparagraph (A) for loans relating to 
a disaster to a level established by the Administrator, 
based on appropriate economic indicators for the region in 
which that disaster occurred. 

(9) DECLARATION OF ELIGIBILITY FOR ADDITIONAL DISASTER 
ASSISTANCE.— 

(A) IN GENERAL.—If the President declares a major dis-
aster, the Administrator may declare eligibility for addi-
tional disaster assistance in accordance with this para-
graph. 

(B) THRESHOLD.—A major disaster for which the Admin-
istrator declares eligibility for additional disaster assist-
ance under this paragraph shall— 

(i) have resulted in extraordinary levels of casualties 
or damage or disruption severely affecting the popu-
lation (including mass evacuations), infrastructure, en-
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vironment, economy, national morale, or government 
functions in an area; 

(ii) be comparable to the description of a cata-
strophic incident in the National Response Plan of the 
Administration, or any successor thereto, unless there 
is no successor to such plan, in which case this clause 
shall have no force or effect; and 

(iii) be of such size and scope that— 
(I) the disaster assistance programs under the 

other paragraphs under this subsection are in-
capable of providing adequate and timely assist-
ance to individuals or business concerns located 
within the disaster area; or 

(II) a significant number of business concerns 
outside the disaster area have suffered disaster- 
related substantial economic injury as a result of 
the incident. 

(C) ADDITIONAL ECONOMIC INJURY DISASTER LOAN ASSIST-
ANCE.— 

(i) IN GENERAL.—If the Administrator declares eligi-
bility for additional disaster assistance under this 
paragraph, the Administrator may make such loans 
under this subparagraph (either directly or in coopera-
tion with banks or other lending institutions through 
agreements to participate on an immediate or deferred 
basis) as the Administrator determines appropriate to 
eligible small business concerns located anywhere in 
the United States. 

(ii) PROCESSING TIME.— 
(I) IN GENERAL.—If the Administrator deter-

mines that the average processing time for appli-
cations for disaster loans under this subparagraph 
relating to a specific major disaster is more than 
15 days, the Administrator shall give priority to 
the processing of such applications submitted by 
eligible small business concerns located inside the 
disaster area, until the Administrator determines 
that the average processing time for such applica-
tions is not more than 15 days. 

(II) SUSPENSION OF APPLICATIONS FROM OUTSIDE 
DISASTER AREA.—If the Administrator determines 
that the average processing time for applications 
for disaster loans under this subparagraph relat-
ing to a specific major disaster is more than 30 
days, the Administrator shall suspend the proc-
essing of such applications submitted by eligible 
small business concerns located outside the dis-
aster area, until the Administrator determines 
that the average processing time for such applica-
tions is not more than 15 days. 

(iii) LOAN TERMS.—A loan under this subparagraph 
shall be made on the same terms as a loan under 
paragraph (2). 

(D) DEFINITIONS.—In this paragraph— 
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(i) the term ‘‘disaster area’’ means the area for 
which the applicable major disaster was declared; 

(ii) the term ‘‘disaster-related substantial economic 
injury’’ means economic harm to a business concern 
that results in the inability of the business concern 
to— 

(I) meet its obligations as it matures; 
(II) meet its ordinary and necessary operating 

expenses; or 
(III) market, produce, or provide a product or 

service ordinarily marketed, produced, or provided 
by the business concern because the business con-
cern relies on materials from the disaster area or 
sells or markets in the disaster area; and 

(iii) the term ‘‘eligible small business concern’’ 
means a small business concern— 

(I) that has suffered disaster-related substantial 
economic injury as a result of the applicable major 
disaster; and 

(II)(aa) for which not less than 25 percent of the 
market share of that small business concern is 
from business transacted in the disaster area; 

(bb) for which not less than 25 percent of an 
input into a production process of that small busi-
ness concern is from the disaster area; or 

(cc) that relies on a provider located in the dis-
aster area for a service that is not readily avail-
able elsewhere. 

(10) REDUCING CLOSING AND DISBURSEMENT DELAYS.—The 
Administrator shall provide a clear and concise notification on 
all application materials for loans made under this subsection 
and on relevant websites notifying an applicant that the appli-
cant may submit all documentation necessary for the approval 
of the loan at the time of application and that failure to submit 
all documentation could delay the approval and disbursement 
of the loan. 

(11) INCREASING TRANSPARENCY IN LOAN APPROVALS.—The 
Administrator shall establish and implement clear, written 
policies and procedures for analyzing the ability of a loan ap-
plicant to repay a loan made under this subsection. 

(12) ADDITIONAL AWARDS TO SMALL BUSINESS DEVELOPMENT 
CENTERS, WOMEN’S BUSINESS CENTERS, AND SCORE FOR DIS-
ASTER RECOVERY.— 

(A) IN GENERAL.—The Administration may provide fi-
nancial assistance to a small business development center, 
a women’s business center described in section 29, the 
Service Corps of Retired Executives, or any proposed con-
sortium of such individuals or entities to spur disaster re-
covery and growth of small business concerns located in an 
area for which the President has declared a major disaster. 

(B) FORM OF FINANCIAL ASSISTANCE.—Financial assist-
ance provided under this paragraph shall be in the form 
of a grant, contract, or cooperative agreement. 
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(C) NO MATCHING FUNDS REQUIRED.—Matching funds 
shall not be required for any grant, contract, or cooperative 
agreement under this paragraph. 

(D) REQUIREMENTS.—A recipient of financial assistance 
under this paragraph shall provide counseling, training, 
and other related services, such as promoting long-term re-
siliency, to small business concerns and entrepreneurs im-
pacted by a major disaster. 

(E) PERFORMANCE.— 
(i) IN GENERAL.—The Administrator, in cooperation 

with the recipients of financial assistance under this 
paragraph, shall establish metrics and goals for per-
formance of grants, contracts, and cooperative agree-
ments under this paragraph, which shall include re-
covery of sales, recovery of employment, reestablish-
ment of business premises, and establishment of new 
small business concerns. 

(ii) USE OF ESTIMATES.—The Administrator shall 
base the goals and metrics for performance established 
under clause (i), in part, on the estimates of disaster 
impact prepared by the Office of Disaster Assistance 
for purposes of estimating loan-making requirements. 

(F) TERM.— 
(i) IN GENERAL.—The term of any grant, contract, or 

cooperative agreement under this paragraph shall be 
for not more than 2 years. 

(ii) EXTENSION.—The Administrator may make 1 ex-
tension of a grant, contract, or cooperative agreement 
under this paragraph for a period of not more than 1 
year, upon a showing of good cause and need for the 
extension. 

(G) EXEMPTION FROM OTHER PROGRAM REQUIREMENTS.— 
Financial assistance provided under this paragraph is in 
addition to, and wholly separate from, any other form of 
assistance provided by the Administrator under this Act. 

(H) COMPETITIVE BASIS.—The Administration shall 
award financial assistance under this paragraph on a com-
petitive basis. 

(13) SUPPLEMENTAL ASSISTANCE FOR CONTRACTOR MALFEA-
SANCE.— 

(A) IN GENERAL.—If a contractor or other person engages 
in malfeasance in connection with repairs to, rehabilitation 
of, or replacement of real or personal property relating to 
which a loan was made under this subsection and the mal-
feasance results in substantial economic damage to the re-
cipient of the loan or substantial risks to health or safety, 
upon receiving documentation of the substantial economic 
damage or the substantial risk to health and safety from 
an independent loss verifier, and subject to subparagraph 
(B), the Administrator may increase the amount of the 
loan under this subsection, as necessary for the cost of re-
pairs, rehabilitation, or replacement needed to address the 
cause of the economic damage or health or safety risk. 

(B) REQUIREMENTS.—The Administrator may only in-
crease the amount of a loan under subparagraph (A) upon 
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receiving an appropriate certification from the borrower 
and person performing the mitigation attesting to the rea-
sonableness of the mitigation costs and an assignment of 
any proceeds received from the person engaging in the 
malfeasance. The assignment of proceeds recovered from 
the person engaging in the malfeasance shall be equal to 
the amount of the loan under this section. Any mitigation 
activities shall be subject to audit and independent 
verification of completeness and cost reasonableness. 

(14) BUSINESS RECOVERY CENTERS.— 
(A) IN GENERAL.—The Administrator, acting through the 

district offices of the Administration, shall identify loca-
tions that may be used as recovery centers by the Adminis-
tration in the event of a disaster declared under this sub-
section or a major disaster. 

(B) REQUIREMENTS FOR IDENTIFICATION.—Each district 
office of the Administration shall— 

(i) identify a location described in subparagraph (A) 
in each county, parish, or similar unit of general local 
government in the area served by the district office; 
and 

(ii) ensure that the locations identified under sub-
paragraph (A) may be used as a recovery center with-
out cost to the Government, to the extent practicable. 

(15) INCREASED OVERSIGHT OF ECONOMIC INJURY DISASTER 
LOANS.—The Administrator shall increase oversight of entities 
receiving loans under paragraph (2), and may consider— 

(A) scheduled site visits to ensure borrower eligibility 
and compliance with requirements established by the Ad-
ministrator; and 

(B) reviews of the use of the loan proceeds by an entity 
described in paragraph (2) to ensure compliance with re-
quirements established by the Administrator. 

(16) ASSISTANCE TO CANNABIS-RELATED LEGITIMATE BUSI-
NESSES AND SERVICE PROVIDERS.—The Administrator may not 
decline to provide assistance under this subsection to an other-
wise eligible small business concern solely because such concern 
is a cannabis-related legitimate business or service provider. 

No loan under this subsection, including renewals and extensions 
thereof, may be made for a period or periods exceeding thirty years: 
Provided, That the Administrator may consent to a suspension in 
the payment of principal and interest charges on, and to an exten-
sion in the maturity of, the Federal share of any loan under this 
subsection for a period not to exceed five years, if (A) the borrower 
under such loan is a homeowner or a small business concern, (B) 
the loan was made to enable (i) such homeowner to repair or re-
place his home, or (ii) such concern to repair or replace plant or 
equipment which was damaged or destroyed as the result of a dis-
aster meeting the requirements of clause (A) or (B) of paragraph 
(2) of this subsection, and (C) the Administrator determines such 
action is necessary to avoid severe financial hardship: Provided fur-
ther, That the provisions of paragraph (1) of subsection (d) of this 
section shall not be applicable to any such loan having a maturity 
in excess of twenty years. Notwithstanding any other provision of 
law, and except as provided in subsection (d), the interest rate on 
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the Administration’s share of any loan made under subsection (b), 
shall not exceed the average annual interest rate on all interest- 
bearing obligations of the United States then forming a part of the 
public debt as computed at the end of the fiscal year next preceding 
the date of the loan and adjusted to the nearest one-eight of 1 per 
centum plus one-quarter of 1 per centum: Provided, however, That 
the interest rate for loans made under paragraphs (1) and (2) here-
of shall not exceed the rate of interest which is in effect at the time 
of the occurrence of the disaster. In agreements to participate in 
loans on a deferred basis under this subsection, such participation 
by the Administration shall not be in excess of 90 per centum of 
the balance of the loan outstanding at the time of disbursement. 
Notwithstanding any other provision of law, the interest rate on 
the Administration’s share of any loan made pursuant to para-
graph (1) of this subsection to repair or replace a primary residence 
and/or replace or repair damaged or destroyed personal property, 
less the amount of compensation by insurance or otherwise, with 
respect to a disaster occurring on or after July 1, 1976, and prior 
to October 1, 1978, shall be: 1 per centum on the amount of such 
loan not exceeding $10,000, and 3 per centum on the amount of 
such loan over $10,000 but not exceeding $40,000. The interest rate 
on the Administration’s share of the first $250,000 of all other 
loans made pursuant to paragraph (1) of this subsection, with re-
spect to a disaster occurring on or after July 1, 1976, and prior to 
October 1, 1978, shall be 3 per centum. All repayments of principal 
on the Administration’s share of any loan made under the above 
provisions shall first be applied to reduce the principal sum of such 
loan which bears interest at the lower rates provided in this para-
graph. The principal amount of any loan made pursuant to para-
graph (1) in connection with a disaster which occurs on or after 
April 1, 1977, but prior to January 1, 1978, may be increased by 
such amount, but not more than $2,000, as the Administration de-
termines to be reasonable in light of the amount and nature of loss, 
damage, or injury sustained in order to finance the installation of 
insulation in the property which was lost, damaged, or injured, if 
the uninsured, damaged portion of the property is 10 per centum 
or more of the market value of the property at the time of the dis-
aster. No later than June 1, 1978, the Administration shall prepare 
and transmit to the Select Committee on Small Business of the 
Senate, the Committee on Small Business of the House of Rep-
resentatives, and the Committee of the Senate and House of Rep-
resentatives having jurisdiction over measures relating to energy 
conservation, a report on its activities under this paragraph, in-
cluding therein an evaluation of the effect of such activities on en-
couraging the installation of insulation in property which is re-
paired or replaced after a disaster which is subject to this para-
graph, and its recommendations with respect to the continuation, 
modification, or termination of such activities. 

In the administration of the disaster loan program under para-
graphs (1) and (2) of this subsection, in the case of property loss 
or damage or injury resulting from a major disaster as determined 
by the President or a disaster as determined by the Administrator 
which occurs on or after January 1, 1971, and prior to July 1, 1973, 
the Small Business Administration, to the extent such loss or dam-
age or injury is not compensated for by insurance or otherwise— 
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(A) may make any loan for repair, rehabilitation, or replace-
ment of property damaged or destroyed without regard to 
whether the required financial assistance is otherwise avail-
able from private sources; 

(B) may, in the case of the total destruction or substantial 
property damage of a home or business concern, refinance any 
mortgage or other liens outstanding against the destroyed or 
damaged property if such project is to be repaired, rehabili-
tated, or replaced, except that (1) in the case of a business con-
cern, the amount refinanced shall not exceed the amount of the 
physical loss sustained, and (2) in the case of a home, the 
amount of each monthly payment of principal and interest on 
the loan after refinancing under this clause shall be not less 
than the amount of each such payment made prior to such refi-
nancing; 

(C) may, in the case of a loan made under clause (A) or a 
mortgage or other lien refinanced under clause (B) in connec-
tion with the destruction of, or substantial damage to, property 
owned and used as a residence by an individual who by reason 
of retirement, disability, or other similar circumstances relies 
for support on survivor, disability, or retirement benefits under 
a pension, insurance, or other program, consent to the suspen-
sion of the payments of the principal of that loan, mortgage, 
or lien during the lifetime of that individual and his souse for 
so long as the Administration determines that making such 
payments would constitute a substantial hardship; 

(D) shall, notwithstanding the provisions of any other law 
and upon presentation by the applicant of proof of loss or dam-
age or injury and a bona fide estimate of cost of repair, reha-
bilitation, or replacement, cancel the principal of any loan 
made to cover a loss or damage or injury resulting from such 
disaster, except that— 

(i) with respect to a loan made in connection with a dis-
aster occurring on or after January 1, 1971 but prior to 
January 1, 1972, the total amount so canceled shall not ex-
ceed $2,500, and the interest on the balance of the loan 
shall be at a rate of 3 per centum per annum; and 

(ii) with respect to a loan made in connection with a dis-
aster occurring on or after January 1, 1972 but prior to 
July 1, 1973, the total amount so canceled shall not exceed 
$5,000, and the interest on the balance of the loan shall 
be at a rate of 1 per centum per annum. 

With respect to any loan referred to in clause (D) which is out-
standing on the date of enactment of this paragraph, the Adminis-
trator shall— 

(i) make sure change in the interest rate on the balance of 
such loan as is required under that clause effective as of such 
date of enactment; and 

(ii) in applying the limitation set forth in that clause with re-
spect to the total amount of such loan which may be canceled, 
consider as part of the amount so canceled any part of such 
loan which was previously canceled pursuant to section 231 of 
the Disaster Relief Act of 1970. 

Whoever wrongfully misapplies the proceeds of a loan obtained 
under this subsection shall be civilly liable to the Administrator in 
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an amount equal to one-and-one-half times the original principal 
amount of the loan. 

(E) A State grant made on or prior to July 1, 1979, shall not 
be considered compensation for the purpose of applying the 
provisions of section 312(a) of the Disaster Relief and Emer-
gency Assistance Act to a disaster loan under paragraph (1) 
(2)of this subsection. 

(c) PRIVATE DISASTER LOANS.— 
(1) DEFINITIONS.—In this subsection— 

(A) the term ‘‘disaster area’’ means any area for which 
the President declared a major disaster relating to which 
the Administrator declares eligibility for additional dis-
aster assistance under subsection (b)(9), during the period 
of that major disaster declaration; 

(B) the term ‘‘eligible individual’’ means an individual 
who is eligible for disaster assistance under subsection 
(b)(1) relating to a major disaster relating to which the Ad-
ministrator declares eligibility for additional disaster as-
sistance under subsection (b)(9); 

(C) the term ‘‘eligible small business concern’’ means a 
business concern that is— 

(i) a small business concern, as defined under this 
Act; or 

(ii) a small business concern, as defined in section 
103 of the Small Business Investment Act of 1958; 

(D) the term ‘‘preferred lender’’ means a lender partici-
pating in the Preferred Lender Program; 

(E) the term ‘‘Preferred Lender Program’’ has the mean-
ing given that term in subsection (a)(2)(C)(ii); and 

(F) the term ‘‘qualified private lender’’ means any pri-
vately-owned bank or other lending institution that— 

(i) is not a preferred lender; and 
(ii) the Administrator determines meets the criteria 

established under paragraph (10). 
(2) PROGRAM REQUIRED.—The Administrator shall carry out 

a program, to be known as the Private Disaster Assistance pro-
gram, under which the Administration may guarantee timely 
payment of principal and interest, as scheduled, on any loan 
made to an eligible small business concern located in a disaster 
area and to an eligible individual. 

(3) USE OF LOANS.—A loan guaranteed by the Administrator 
under this subsection may be used for any purpose authorized 
under subsection (b). 

(4) ONLINE APPLICATIONS.— 
(A) ESTABLISHMENT.—The Administrator may establish, 

directly or through an agreement with another entity, an 
online application process for loans guaranteed under this 
subsection. 

(B) OTHER FEDERAL ASSISTANCE.—The Administrator 
may coordinate with the head of any other appropriate 
Federal agency so that any application submitted through 
an online application process established under this para-
graph may be considered for any other Federal assistance 
program for disaster relief. 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00253 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



254 

(C) CONSULTATION.—In establishing an online applica-
tion process under this paragraph, the Administrator shall 
consult with appropriate persons from the public and pri-
vate sectors, including private lenders. 

(5) MAXIMUM AMOUNTS.— 
(A) GUARANTEE PERCENTAGE.—The Administrator may 

guarantee not more than 85 percent of a loan under this 
subsection. 

(B) LOAN AMOUNT.—The maximum amount of a loan 
guaranteed under this subsection shall be $2,000,000. 

(6) TERMS AND CONDITIONS.—A loan guaranteed under this 
subsection shall be made under the same terms and conditions 
as a loan under subsection (b). 

(7) LENDERS.— 
(A) IN GENERAL.—A loan guaranteed under this sub-

section made to— 
(i) a qualified individual may be made by a pre-

ferred lender; and 
(ii) a qualified small business concern may be made 

by a qualified private lender or by a preferred lender 
that also makes loans to qualified individuals. 

(B) COMPLIANCE.—If the Administrator determines that 
a preferred lender knowingly failed to comply with the un-
derwriting standards for loans guaranteed under this sub-
section or violated the terms of the standard operating pro-
cedure agreement between that preferred lender and the 
Administration, the Administrator shall do 1 or more of 
the following: 

(i) Exclude the preferred lender from participating 
in the program under this subsection. 

(ii) Exclude the preferred lender from participating 
in the Preferred Lender Program for a period of not 
more than 5 years. 

(8) FEES.— 
(A) IN GENERAL.—The Administrator may not collect a 

guarantee fee under this subsection. 
(B) ORIGINATION FEE.—The Administrator may pay a 

qualified private lender or preferred lender an origination 
fee for a loan guaranteed under this subsection in an 
amount agreed upon in advance between the qualified pri-
vate lender or preferred lender and the Administrator. 

(9) DOCUMENTATION.—A qualified private lender or preferred 
lender may use its own loan documentation for a loan guaran-
teed by the Administrator under this subsection, to the extent 
authorized by the Administrator. The ability of a lender to use 
its own loan documentation for a loan guaranteed under this 
subsection shall not be considered part of the criteria for be-
coming a qualified private lender under the regulations pro-
mulgated under paragraph (10). 

(10) IMPLEMENTATION REGULATIONS.— 
(A) IN GENERAL.—Not later than 1 year after the date of 

enactment of the Small Business Disaster Response and 
Loan Improvements Act of 2008, the Administrator shall 
issue final regulations establishing permanent criteria for 
qualified private lenders. 
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(B) REPORT TO CONGRESS.—Not later than 6 months 
after the date of enactment of the Small Business Disaster 
Response and Loan Improvements Act of 2008, the Admin-
istrator shall submit a report on the progress of the regu-
lations required by subparagraph (A) to the Committee on 
Small Business and Entrepreneurship of the Senate and 
the Committee on Small Business of the House of Rep-
resentatives. 

(11) AUTHORIZATION OF APPROPRIATIONS.— 
(A) IN GENERAL.—Amounts necessary to carry out this 

subsection shall be made available from amounts appro-
priated to the Administration to carry out subsection (b). 

(B) AUTHORITY TO REDUCE INTEREST RATES AND OTHER 
TERMS AND CONDITIONS.—Funds appropriated to the Ad-
ministration to carry out this subsection, may be used by 
the Administrator to meet the loan terms and conditions 
specified in paragraph (6). 

(12) PURCHASE OF LOANS.—The Administrator may enter 
into an agreement with a qualified private lender or preferred 
lender to purchase any loan guaranteed under this subsection. 

(d)(1) The Administration may further extend the maturity of or 
renew any loan made pursuant to this section, or any loan trans-
ferred to the Administration pursuant to Reorganization Plan 
Numbered 2 of 1954, or Reorganization Plan Numbered 1 of 1957, 
for additional periods not to exceed ten years beyond the period 
stated therein, if such extension or renewal will aid in the orderly 
liquidation of such loan. 

(2) During any period in which principal and interest 
charges are suspended on the Federal share of any loan, as 
provided in subsection (b), the Administrator shall, upon the 
request of any person, firm, or corporation having a participa-
tion in such loan, purchase such participation, or assume the 
obligation of the borrower, for the balance of such period, to 
make principal and interest payments on the non-Federal 
share of such loan: Provided, That no such payments shall be 
made by the Administrator in behalf of any borrower unless (i) 
the Administrator determines that such action is necessary in 
order to avoid a default, and (ii) the borrower agrees to make 
payments to the Administration in an agreegate amount equal 
to the amount paid in its behalf by the Administrator, in such 
manner and at such time (during or after the term of the loan) 
as the Administrator shall determine having due regard to the 
purposes sought to be achieved by this paragraph. 

(3) With respect to a disaster occurring on or after October 
1, 1978, and prior the effective date of this Act, on the Admin-
istration’s share of loans made pursuant to paragraph (1) of 
subsection (b)— 

(A) if the loan proceeds are to repair or replace a 
primary residence and/or repair or replace damaged or 
destroyed personal property, the interest rate shall be 
3 percent on the first $55,000 of such loan; 

(B) if the loan proceeds are to repair or replace prop-
erty damaged or destroyed and if the applicant is a 
business concern which is unable to obtain sufficient 
credit elsewhere, the interest rate shall be as deter-
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mined by the Administration, but not in excess of 5 
percent per annum; and 

(C) if the loan proceeds are to repair or replace property 
damaged or destroyed and if the applicant is a business 
concern which is able to obtain sufficient credit elsewhere, 
the interest rate shall not exceed the current average mar-
ket yield on outstanding marketable obligations of the 
United States with remaining periods to maturity com-
parable to the average maturities of such loans and ad-
justed to the nearest one-eight of 1 percent, and an addi-
tional amount as determined by the Administration, but 
not to exceed 1 percent: Provided, That three years after 
such loan is fully disbursed and every two years thereafter 
for the term of the loan, if the Administration determines 
that the borrower is able to obtain a loan from one-Federal 
sources at reasonable rates and terms for loans of similar 
purposes and periods of time, the borrower shall, upon re-
quest by the Administration, apply for and accept such a 
loan in sufficient amount to repay the Administration: Pro-
vided further, That no loan under subsection (b)(1) shall be 
made, either directly or in cooperation with banks or other 
lending institutions through agreements to participate on 
an immediate or deferred basis, if the total amount out-
standing and committed to the borrower under such sub-
section would exceed $500,000 for each disaster, unless an 
applicant constitutes a major source of employment in an 
area suffering a disaster, in which case the Administra-
tion, in its discretion, may waive the $500,000 limitation. 

(4) Notwithstanding the provisions of any other law, the in-
terest rate on the Federal share of any loan made under sub-
section (b) shall be— 

(A) in the case of a homeowner unable to secure credit 
elsewhere, the rate prescribed by the Administration but 
not more than one-half the rate determined by the Sec-
retary of the Treasury taking into consideration the cur-
rent average market yield on outstanding marketable obli-
gations of the United States with remaining periods to ma-
turity comparable to the average maturities of such loans 
plus an additional charge of not to exceed 1 per centum 
per annum as determined by the Administrator, and ad-
justed to the nearest one-eight of 1 per centum but not to 
exceed 8 per centum per annum; 

(B) in the case of a homeowner able to secure credit else-
where, the rate prescribed by the Administration but not 
more than the rate determined by the Secretary of the 
Treasury taking into consideration the current average 
market yield on outstanding marketable obligations of the 
United States with remaining periods to maturity com-
parable to the average maturities of such loans plus an ad-
ditional charge of not to exceed 1 per centum per annum 
as determined by the Administrator, and adjusted to the 
nearest one-eighth of 1 per centum; 

(C) in the case of a business concern unable to obtain 
credit elsewhere, not to exceed 8 per centum per annum; 
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(D) in the case of a business concern able to obtain credit 
elsewhere, the rate prescribed by the Administration but 
not in excess of the rate prevailing in private market for 
similar loans and not more than the rate prescribed by the 
Administration as the maximum interest rate for deferred 
participation (guaranteed) loans under section 7(a) of this 
Act. Loans under this subparagraph shall be limited to a 
maximum term of three years. 

(5) Notwithstanding the provisions of any other law, the in-
terest rate on the Federal share of any loan made under sub-
section (b)(1) and (b)(2) on account of a disaster commencing on 
or after October 1, 1982, shall be— 

(A) in the case of a homeowner unable to secure credit 
elsewhere, the rate prescribed by the Administration but 
not more than one-half the rate determined by the Sec-
retary of the Treasury taking into consideration the cur-
rent average market yield on outstanding marketable obli-
gations of the United States with remaining periods to ma-
turity comparable to the average maturities of such loan 
plus an additional charge of not to exceed 1 per centum 
per annum as determined by the Administrator, and ad-
justed to the nearest one-eighth of 1 per centum, but not 
to exceed 4 per centum per annum; 

(B) in the case of a homeowner, able to secure credit 
elsewhere, the rate prescribed by the Administration but 
not more than the rate determined by the Secretary of the 
Treasury taking into consideration the current average 
market yield on outstanding marketable obligations of the 
United States with remaining periods to maturity com-
parable to the average maturities of such loans plus an ad-
ditional charge of not to exceed 1 per centum per annum 
as determined by the Administrator, and adjusted to the 
nearest one-eighth of 1 per centum, but not to exceed 8 per 
centum per annum; 

(C) in the case of a business, private nonprofit organiza-
tion, or other concern, including agricultural cooperatives, 
unable to obtain credit elsewhere, not to exceed 4 per cen-
tum per annum; 

(D) in the case of a business concern able to obtain credit 
elsewhere, the rate prescribed by the Administration but 
not in excess of the lowest of (i) the rate prevailing in the 
private market for similar loans, (ii) the rate prescribed by 
the Administration as the maximum interest rate for de-
ferred participation (guaranteed) loans under section 7(a) 
of this Act, or (iii) 8 per centum per annum. Loans under 
this subparagraph shall be limited to a maximum term of 
7 years. 

(6) Notwithstanding the provisions of any other law, such 
loans, subject to the reductions required by subparagraphs (A) 
and (B) of paragraph 7(b)(1), shall be in amounts equal to 100 
per centum of loss. The interest rate for loans made under 
paragraphs 7(b)(1) and (2), as determined pursuant to para-
graph (5), shall be the rate of interest which is in effect on the 
date of the disaster commenced: Provided, That no loan under 
paragraphs 7(b) (1) and (2) shall be made, either directly or in 
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cooperation with banks or other lending institutions through 
agreements to participate on an immediate or deferred (guar-
anteed) basis, if the total amount outstanding and committed 
to the borrower under subsection 7(b) would exceed $500,000 
for each disaster unless an applicant constitutes a major source 
of employment in an area suffering a disaster, in which case 
the Administration, in its discretion, may waive the $500,000 
limitation: Provided further, That the Administration, subject 
to the reductions required by subparagraphs (A) and (B) of 
paragraph 7(b)(1), shall not reduce the amount of eligibility for 
any homeowner on account of loss of real estate to less than 
$100,000 for each disaster nor for any homeowner or lessee on 
account of loss of personal property to less than $20,000 for 
each disaster, such sums being in addition to any eligible refi-
nancing: Provided further, That the Administration shall not 
require collateral for loans of $25,000 or less (or such higher 
amount as the Administrator determines appropriate in the 
event of a disaster) which are made under paragraph (1) of 
subsection (b): Provided further, That the Administrator, in ob-
taining the best available collateral for a loan of not more than 
$200,000 under paragraph (1) or (2) of subsection (b) relating 
to damage to or destruction of the property of, or economic in-
jury to, a small business concern, shall not require the owner 
of the small business concern to use the primary residence of 
the owner as collateral if the Administrator determines that 
the owner has other assets of equal quality and with a value 
equal to or greater than the amount of the loan that could be 
used as collateral for the loan: Provided further, That nothing 
in the preceding proviso may be construed to reduce the 
amount of collateral required by the Administrator in connec-
tion with a loan described in the preceding proviso or to modify 
the standards used to evaluate the quality (rather than the 
type) of such collateral. Employees of concerns sharing a com-
mon business premises shall be aggregated in determining 
‘‘major source of employment’’ status for nonprofit applicants 
owning such premises. 

With respect to any loan which is outstanding on the date of enact-
ment of this paragraph and which was made on account of a dis-
aster commencing on or after October 1, 1982, the Administrator 
shall made such change in the interest rate on the balance of such 
loan as is required herein effective as of the date of enactment. 

(7) The Administration shall not withhold disaster assistance 
pursuant to this paragraph to nurseries who are victims of drought 
disasters. As used in section 7(b)(2) the term ‘‘an area affected by 
a disaster’’ includes any county, or county contiguous thereto, de-
termined to be a disaster by the President, the Secretary of Agri-
culture or the Administrator of the Small Business Administration. 

(8) DISASTER LOANS FOR SUPERSTORM SANDY.— 
(A) IN GENERAL.—Notwithstanding any other provision 

of law, and subject to the same requirements and proce-
dures that are used to make loans pursuant to subsection 
(b), a small business concern, homeowner, nonprofit entity, 
or renter that was located within an area and during the 
time period with respect to which a major disaster was de-
clared by the President under section 401 of the Robert T. 
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Stafford Disaster Relief and Emergency Assistance Act (42 
U.S.C. 5170) by reason of Superstorm Sandy may apply to 
the Administrator— 

(i) for a loan to repair, rehabilitate, or replace prop-
erty damaged or destroyed by reason of Superstorm 
Sandy; or 

(ii) if such a small business concern has suffered 
substantial economic injury by reason of Superstorm 
Sandy, for a loan to assist such a small business con-
cern. 

(B) TIMING.—The Administrator shall select loan recipi-
ents and make available loans for a period of not less than 
1 year after the date on which the Administrator carries 
out this authority. 

(C) INSPECTOR GENERAL REVIEW.—Not later than 6 
months after the date on which the Administrator begins 
carrying out this authority, the Inspector General of the 
Administration shall initiate a review of the controls for 
ensuring applicant eligibility for loans made under this 
paragraph. 

(e) The Administration shall not fund any Small Business Devel-
opment Center or any variation thereof, except as authorized in 
section 21 of this Act. 

(f) ADDITIONAL REQUIREMENTS FOR 7(b) LOANS.— 
(1) INCREASED DEFERMENT AUTHORIZED.— 

(A) IN GENERAL.—In making loans under subsection (b), 
the Administrator may provide, to the person receiving the 
loan, an option to defer repayment on the loan. 

(B) PERIOD.—The period of a deferment under subpara-
graph (A) may not exceed 4 years. 

(g) NET EARNINGS CLAUSES PROHIBITED FOR 7(b) LOANS.—In 
making loans under subsection (b), the Administrator shall not re-
quire the borrower to pay any non-amortized amount for the first 
five years after repayment begins. 

(h)(1) The Administration also is empowered, where other finan-
cial assistance is not available on reasonable terms, to make such 
loans (either directly or in cooperation with Banks or other lending 
institutions through agreements to participate on an immediate or 
deferred basis) as the Administration may determine to be nec-
essary or appropriate— 

(A) to assist any public or private organization— 
(i) which is organized under the laws of the United 

States or of any State, operated in the interest of handi-
capped individuals, the net income of which does not inure 
in whole or in part to the benefit of any shareholder or 
other individual; 

(ii) which complies with any applicable occupational 
health and safety standard prescribed by the Secretary of 
Labor; and 

(iii) which, in the production of commodities and in the 
provision of services during any fiscal year in which it re-
ceives financial assistance under this subsection, employs 
handicapped individuals for not less than 75 per centum of 
the man-hours required for the production or provision of 
the commodities or services; or 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00259 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



260 

(B) to assist any handicapped individual in establishing, ac-
quiring, or operating a small business concern. 

(2) The Administration’s share of any loan made under this sub-
section shall not exceed $350,000, nor may any such loan be made 
if the total amount outstanding and committed (by participation or 
otherwise) to the borrower from the business loan and investment 
fund established by section 4(c)(1)(B) of this Act would exceed 
$350,000. In agreements to participate in loans on a deferred basis 
under this subsection, the Administration’s participation may total 
100 per centum of the balance of the loan at the time of disburse-
ment. The Administration’s share of any loan made under this sub-
section shall bear interest at the rate of 3 per centum per annum. 
The maximum term of any such loan, including extensions and re-
newals thereof, may not exceed fifteen years. All loans made under 
this subsection shall be of such sound value or so secured as rea-
sonably to assure repayment: Provided, however, That any reason-
able doubt shall be resolved in favor of the applicant. 

(3) For purposes of this subsection, the term ‘‘handicapped indi-
vidual’’ means a person who has a physical, mental, or emotional 
impairment, defect, ailment, disease, or disability of a permanent 
nature which in any way limits the selection of any type of employ-
ment for which the person would otherwise be qualified or 
qualifiable. 

(i)(1) The Administration also is empowered to make, participate 
(on an immediate basis) in, or guarantee loans, repayable in not 
more than fifteen years, to any small business concern, or to any 
qualified person seeking to establish such a concern, when it deter-
mines that such loans will further the policies established in sec-
tion 2(b) of this Act, with particular emphasis on the preservation 
or establishment of small business concerns located in urban or 
rural areas with high proportions of unemployed or low-income in-
dividuals, or owned by low-income individuals: Provided, however, 
That no such loans shall be made, participated in, or guaranteed 
if the total of such Federal assistance to a single borrower out-
standing at any one time would exceed $100,000. The Administra-
tion may defer payments on the principal of such loans for a grace 
period and use such other methods as it deems necessary and ap-
propriate to assure the successful establishment and operation of 
such concern. The Administration may, in its discretion, as a condi-
tion of such financial assistance, require that the borrower take 
steps to improve his management skills by participating in a man-
agement training program approved by the Administration: Pro-
vided, however, That any management training program so ap-
proved must be of sufficient scope and duration to provide reason-
able opportunity for the individuals served to develop entrepre-
neurial and managerial self-sufficiency. 

(2) The Administration shall encourage, as far as possible, the 
participation of the private business community in the program of 
assistance to such concerns, and shall seek to stimulate new pri-
vate lending activities to such concerns through the use of the loan 
guarantees, participations in loans, and pooling arrangements au-
thorized by this subsection. 

(3) To insure an equitable distribution between urban and rural 
areas for loans between $3,500 and $100,000 made under this sub-
section, the Administration is authorized to use the agencies and 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00260 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



261 

agreements and delegations developed under title III of the Eco-
nomic Opportunity Act of 1964, as amended, as it shall determine 
necessary. 

(4) The Administration shall provide for the continuing evalua-
tion of programs under this subsection, including full information 
on the location, income characteristics, and types of businesses and 
individuals assisted, and on new private lending activity stimu-
lated, and the results of such evaluation together with rec-
ommendations shall be included in the report required by section 
10(a) of this Act. 

(5) Loans made pursuant to this subsection (including immediate 
participation in and guarantees of such loans) shall have such 
terms and conditions as the Administration shall determine, sub-
ject to the following limitations— 

(A) there is reasonable assurance of repayment of the loan; 
(B) the financial assistance is not otherwise available on rea-

sonable terms from private sources or other Federal, State, or 
local programs; 

(C) the amount of the loan, together with other funds avail-
able, is adequate to assure completion of the project or achieve-
ment of the purposes for which the loan is made; 

(D) the loan bears interest at a rate not less than (i) a rate 
determined by the Secretary of the Treasury, taking into con-
sideration the average market yield on outstanding Treasury 
obligations of comparable maturity, plus (ii) such additional 
charge, if any, toward covering other costs of the program as 
the Administration may determine to be consistent with its 
purposes: Provided, however, That the rate of interest charged 
on loans made in redevelopment areas designated under the 
Public Works and Economic Development Act of 1965 (42 
U.S.C. 3108 et seq.) shall not exceed the rate currently applica-
ble to new loans made under section 201 of that Act (42 U.S.C. 
3142); and 

(E) fees not in excess of amounts necessary to cover adminis-
trative expenses and probable losses may be required on loan 
guarantees. 

(6) The Administration shall take such steps as may be necessary 
to insure that, in any fiscal year, at least 50 per centum of the 
amounts loaned or guaranteed pursuant to this subsection are al-
lotted to small business concerns located in urban areas identified 
by the Administration as having high concentrations of unemployed 
or low-income individuals or to small business concerns owned by 
low-income individuals. The Administration shall define the mean-
ing of low income as it applies to owners of small business concerns 
eligible to be assisted under this subsection. 

(7) No financial assistance shall be extended pursuant to this 
subsection when the Administration determines that the assistance 
will be used in relocating establishments from one area to another 
if such relocation would result in an increase in unemployment in 
the area of original location. 

(j)(1) the Administration shall provide financial assistance to 
public or private organizations to pay all or part of the cost of 
projects designated to provide technical or management assistance 
to individuals or enterprises eligible for assistance under sections 
7(i), 7(j)(10), and 8(a) of this Act, with special attention to small 
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businesses located in areas of high concentration of unemployed or 
low-income individuals, to small businesses eligible to receive con-
tracts pursuant to section 8(a) of this Act. 

(2) Financial assistance under this subsection may be provided 
for projects, including, but not limited to— 

(A) planning and research, including feasibility studies and 
market research; 

(B) the identification and development of new business op-
portunities; 

(C) the furnishing of centralized services with regard to pub-
lic services and Federal Government programs including pro-
grams authorized under sections 7(i), (7)(j)(10), and 8(a) of this 
Act; 

(D) the establishment and strengthening of business service 
agencies, including trade associations and cooperative; and 

(E) the furnishing of business counseling, management train-
ing, and legal and other related services, with special emphasis 
on the development of management training programs using 
the resources of the business community, including the devel-
opment of management training opportunities in existing busi-
ness, and with emphasis in all cases upon providing manage-
ment training of sufficient scope and duration to develop entre-
preneurial and managerial self-sufficiency on the part of the 
individuals served. 

(3) The Administration shall encourage the placement of sub-
contracts by businesses with small business concerns located in 
area of high concentration of unemployed or low-income individ-
uals, with small businesses owned by low-income individuals, and 
with small businesses eligible to receive contracts pursuant to sec-
tion 8(a) of this Act. The Administration may provide incentives 
and assistance to such businesses that will aid in the training and 
upgrading of potential subcontractors or other small business con-
cerns eligible for assistance under section 7(i), 7(j), and 8(a), of this 
Act. 

(4) The Administration shall give preference to projects which 
promote the ownership, participation in ownership, or management 
of small businesses owned by low-income individuals and small 
businesses eligible to receive contracts pursuant to section 8(a) of 
this Act. 

(5) The financial assistance authorized for projects under this 
subsection includes assistance advanced by grant, agreement, or 
contract. 

(6) The Administration is authorized to make payments under 
grants and contracts entered into under this subsection in lump 
sum or installments, and in advance or by way of reimbursement, 
and in the case of grants, with necessary adjustments on account 
of overpayments or underpayments. 

(7) To the extent feasible, services under this subsection shall be 
provided in a location which is easily accessible to the individuals 
and small business concerns served. 

(9) The Administration shall take such steps as may be necessary 
and appropriate, in coordination and cooperation with the heads of 
other Federal departments and agencies, to insure that contracts, 
subcontracts, and deposits made by the Federal Government or 
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with programs aided with Federal funds are placed in such way as 
to further the purposes of sections 7(i), 7(j), and 8(a) of this Act. 

(10) There is established with the Administration a small busi-
ness and capital ownership development program (hereinafter re-
ferred to as the ‘‘Program’’) which shall provide assistance exclu-
sively for small business concerns eligible to receive contracts pur-
suant to section 8(a) of this Act. The program, and all other serv-
ices and activities authorized under section 7(j) and 8(a) of this Act, 
shall be managed by the Associate Administrator for Minority 
Small Business and Capital Ownership Development under the su-
pervision of, and responsible to, the Administrator. 

(A) The Program shall— 
(i) assist small business concerns participating in the 

Program (either through public or private organizations) to 
develop and maintain comprehensive business plans which 
set forth the Program Participant’s specific business tar-
gets, objectives, and goals developed and maintained in 
conformity with subparagraph (D). 

(ii) provide for such other nonfinancial services as 
deemed necessary for the establishment, preservation, and 
growth of small business concerns participating in the Pro-
gram, including but not limited to (I) loan packaging, (II) 
financing counseling, (III) accounting and bookkeeping as-
sistance, (IV) marketing assistance, and (V) management 
assistance; 

(iii) assist small business concerns participating in the 
Program to obtain equity and debt financing; 

(iv) establish regular performance monitoring and re-
porting systems for small business concerns participating 
in the Program to assure compliance with their business 
plans; 

(v) analyze and report the causes of success and failure 
of small business concerns participating in the Program; 
and 

(vi) provide assistance necessary to help small business 
concerns participating in the Program to procure surety 
bonds, with such assistance including, but not limited to, 
(I) the preparation of application forms required to receive 
a surety bond, (II) special management and technical as-
sistance designed to meet the specific needs of small busi-
ness concerns participating in the Program and which 
have received or are applying to receive a surety bond, and 
(III) guarantee from the Administration pursuant to title 
IV, part B of the Small Business Investment Act of 1958. 

(B) Small business concerns eligible to receive contracts pur-
suant to section 8(a) of this Act shall participate in the Pro-
gram. 

(C)(i) A small business concern participating in any program 
or activity conducted under the authority of this paragraph or 
eligible for the award of contracts pursuant to section 8(a) on 
September 1, 1988, shall be permitted continued participation 
and eligibility in such program or activity for a period of time 
which is the greater of— 

(I) 9 years less the number of years since the award of 
its first contract pursuant to section 8(a); or 
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(II) its original fixed program participation term (plus 
any extension thereof) assigned prior to the effective date 
of this paragraph plus eighteen months. 

(ii) Nothing contained in this subparagraph shall be deemed 
to prevent the Administration from instituting a termination 
or graduation pursuant to subparagraph (F) or (H) for issues 
unrelated to the expiration of any time period limitation. 

(D)(i) Promptly after certification under paragraph (11) a 
Program Participant shall submit a business plan (hereinafter 
referred to as the plan’’) as described in clause (ii) of this sub-
paragraph for review by the Business Opportunity Specialist 
assigned to assist such Program Participant. The plan may be 
a revision of a preliminary business plan submitted by the Pro-
gram Participant or required by the Administration as a part 
of the application for certification under this section and shall 
be designed to result in the Program Participant eliminating 
the conditions or circumstances upon which the Administration 
determined eligibility pursuant to section 8(a)(6). Such plan, 
and subsequent modifications submitted under clause (iii) of 
this subparagraph, shall be approved by the business oppor-
tunity specialist prior to the Program Participant being eligible 
for award of a contract pursuant to section 8(a). 

(ii) The plans submitted under this subparagraph shall 
include the following: 

(I) An analysis of market potential, competitive en-
vironment, and other business analyses estimating the 
Program Participant’s prospects for profitable oper-
ations during the term of program participation and 
after graduation. 

(II) An analysis of the Program Participant’s 
strengths and weaknesses with particular attention to 
correcting any financial, managerial, technical, or per-
sonnel conditions which are likely to impede the small 
business concern from receiving contracts other than 
those awarded under section 8(a). 

(III) Specific targets, objectives, and goals, for the 
business development of the Program Participant dur-
ing the next and succeeding years utilizing the results 
of the analyses conducted pursuant to subclauses (I) 
and (II). 

(IV) A transition management plan outlining specific 
steps to assure profitable business operations after 
graduation (to be incorporated into the Program Par-
ticipant’s plan during the first year of the transitional 
stage of Program participation). 

(V) Estimates of contract awards pursuant to section 
8(a) and from other sources, which the Program Par-
ticipant will require to meet the specific targets, objec-
tives, and goals for the years covered by its plan. The 
estimates established shall be consistent with the pro-
visions of subparagraph (I) and section 8(a). 

(iii) Each Program Participant shall annually review its 
currently approved plan with its Business Opportunity 
Specialist and modify such plan as may be appropriate. 
Any modified plan shall be submitted to the Administra-
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tion for approval. The currently approved plan shall be 
considered valid until such time as a modified plan is ap-
proved by the Business Opportunity Specialist. Annual re-
views pertaining to years in the transitional stage of pro-
gram participation shall require, as appropriate, a written 
verification that such Program Participant has complied 
with the requirements of subparagraph (I) relating to at-
taining business activity from sources other than contracts 
awarded pursuant to section 8(a). 

(iv) Each Program Participant shall annually forecast its 
needs for contract awards under section 8(a) for the next 
program year and the succeeding program year during the 
review of its business plan, conducted pursuant to clause 
(iii). Such forecast shall be known as the section 8(a) con-
tract support level and shall be included in the Program 
Participant’s business plan. Such forecast shall include— 

(I) the aggregate dollar value of contract support to 
be sought on a noncompetitive basis under section 
8(a), reflecting compliance with the requirements of 
subparagraph (I) relating to attaining business activ-
ity from sources other than contracts awarded pursu-
ant to section 8(a), 

(II) the types of contract opportunities being sought, 
identified by Standard Industrial Classification (SIC) 
Code or otherwise, 

(III) an estimate of the dollar value of contract sup-
port to be sought on a competitive basis, and 

(IV) such other information as may be requested by 
the Business Opportunity Specialist to provide effec-
tive business development assistance to the Program 
Participant. 

(E) A small business concern participating in the program 
conducted under the authority of this paragraph and eligible 
for the award of contracts pursuant to section 8(a) shall be de-
nied all such assistance if such concern— 

(i) voluntarily elects not to continue participation; 
(ii) completes the period of Program participation as pre-

scribed by paragraph (15); 
(iii) is terminated pursuant to a termination proceeding 

conducted in accordance with section 8(a)(9); or 
(iv) is graduated pursuant to a graduation proceeding 

conducted in accordance with section 8(a)(9). 
(F) For the purposes of section and 8(a), the terms ‘‘termi-

nated’’ or ‘‘termination’’ means the total denial or suspension 
of assistance under this paragraph or under section 8(a) prior 
to the graduation of the participating small business concern 
or prior to the expiration of the maximum program participa-
tion in term. An action for termination shall be based upon 
good cause, including— 

(i) the failure by such concern to maintain its eligibility 
for Program participation; 

(ii) the failure of the concern to engage in business prac-
tices that will promote its competitiveness within a reason-
able period of time as evidenced by, among other indica-
tors, a pattern of unjustified delinquent performance or 
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terminations for default with respect to contracts awarded 
under the authority of section 8(a); 

(iii) a demonstrated pattern of failing to make required 
submissions or responses to the Administration in a timely 
manner; 

(iv) the willful violation of any rule or regulation of the 
Administration pertaining to material issues; 

(v) the debarment of the concern or its disadvantaged 
owners by any agency pursuant to subpart 9.4 of title 48, 
Code of Federal Regulations (or any successor regulation); 
or 

(vi) the conviction of the disadvantaged owner or an offi-
cer of the concern for any offense indicating a lack of busi-
ness integrity including any conviction for embezzlement, 
theft, forgery, bribery, falsification or violation of section 
16. For purposes of this clause, no termination action shall 
be taken with respect to a disadvantaged owner solely be-
cause of the conviction of an officer of the concern (who is 
other than a disadvantaged owner) unless such owner con-
spired with, abetted, or otherwise knowingly acquiesced in 
the activity or omission that was the basis of such officer’s 
conviction. 

(G) The Director of the Division may initiate a termination 
proceeding by recommending such action to the Associate Ad-
ministrator for Minority Small Business and Capital Owner-
ship Development. Whenever the Associate Administrator, or a 
designee of such officer, determines such termination is appro-
priate, within 15 days after making such a determination the 
Program Participant shall be provided a written notice of in-
tent to terminate, specifying the reasons for such action. No 
Program Participant shall be terminated from the Program 
pursuant to subparagraph (F) without first being afforded an 
opportunity for a hearing in accordance with section 8(a)(9). 

(H) For the purposes of sections 7(j) and 8(a) the term ‘‘grad-
uated’’ or ‘‘graduation’’ means that the Program Participant is 
recognized as successfully completing the program by substan-
tially achieving the targets, objectives, and goals contained in 
the concern’s business plan thereby demonstrating its ability to 
compete in the marketplace without assistance under this sec-
tion or section 8(a). 

(I)(i) During the developmental stage of its participation in 
the Program, a Program Participant shall take all reasonable 
efforts within its control to attain the targets contained in its 
business plan for contracts awarded other than pursuant to 
section 8(a) (hereinafter referred to as ‘‘business activity tar-
gets.’’). Such efforts shall be made a part of the business plan 
and shall be sufficient in scope and duration to satisfy the Ad-
ministration that the Program Participant will engage a rea-
sonable marketing strategy that will maximize its potential to 
achieve its business activity targets. 

(ii) During the transitional stage of the Program a Program 
Participant shall be subject to regulations regarding business 
activity targets that are promulgated by the Administration 
pursuant to clause (iii); 

(iii) The regulations referred to in clause (ii) shall: 
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(I) establish business activity targets applicable to Pro-
gram Participants during the fifth year and each suc-
ceeding year of Program Participation; such targets, for 
such period of time, shall reflect a reasonably consistent 
increase in contracts awarded other than pursuant to sec-
tion 8(a), expressed as a percentage of total sales; when 
promulgating business activity targets the Administration 
may establish modified targets for Program Participants 
that have participated in the Program for a period of 
longer than four years on the effective date of this sub-
paragraph; 

(II) require a Program Participant to attain its business 
activity targets; 

(III) provide that, before the receipt of any contract to be 
awarded pursuant to section 8(a), the Program Participant 
(if it is in the transitional stage) must certify that it has 
complied with the regulations promulgated pursuant to 
subclause (II), or that it is in compliance with such reme-
dial measures as may have been ordered pursuant to regu-
lations issued under subclause (V); 

(IV) require the Administration to review each Program 
Participant’s performance regarding attainment of busi-
ness activity targets during periodic reviews of such Par-
ticipant’s business plan; and 

(V) authorize the Administration to take appropriate re-
medial measures with respect to a Program Participant 
that has failed to attain a required business activity target 
for the purpose of reducing such Participant’s dependence 
on contracts awarded pursuant to section 8(a); such reme-
dial actions may include, but are not limited to assisting 
the Program Participant to expand the dollar volume of its 
competitive business activity or limiting the dollar volume 
of contracts awarded to the Program Participant pursuant 
to section 8(a); except for actions that would constitute a 
termination, remedial measures taken pursuant to this 
subclause shall not be reviewable pursuant to section 
8(a)(9). 

(J)(i) The Administration shall conduct an evaluation of a 
Program Participant’s eligibility for continued participation in 
the Program whenever it receives specific and credible infor-
mation alleging that such Program Participant no longer meets 
the requirements for Program eligibility. Upon making a find-
ing that a Program Participant is no longer eligible, the Ad-
ministration shall initiate a termination proceeding in accord-
ance with subparagraph (F). A Program Participant’s eligibility 
for award of any contract under the authority of section 8(a) 
may be suspended pursuant to subpart 9.4 of title 48, Code of 
Federal Regulations (or any successor regulation). 

(ii)(I) Except as authorized by subclauses (II) or (III), no 
award shall be made pursuant to section 8(a) to a concern 
other than a small business concern. 

(II) In determining the size of a small business concern 
owned by a socially and economically disadvantaged Indian 
tribe (or a wholly owned business entity of such tribe), each 
firm’s size shall be independently determined without regard 
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to its affiliation with the tribe, any entity of the tribal govern-
ment, or any other business enterprise owned by the tribe, un-
less the Administrator determines that one or more such trib-
ally owned business concerns have obtained, or are likely to ob-
tain, a substantial unfair competitive advantage within an in-
dustry category. 

(III) Any joint venture established under the authority of 
section 602(b) of Public Law 100–656, the ‘‘Business Oppor-
tunity Development Reform Act of 1988’’, shall be eligible for 
award of a contract pursuant to section 8(a). 

(11)(A) The Associate Administrator for Minority Small Business 
and Capital Ownership Development shall be responsible for co-
ordinating and formulating policies relating to Federal assistance 
to small business concerns eligible for assistance under section 7(i) 
of this Act and small business concerns eligible to receive contracts 
pursuant to section 8(a) of this Act. 

(B)(i) Except as provided in clause (iii), no individual who 
was determined pursuant to section 8(a) to be socially and eco-
nomically disadvantaged before the effective date of this sub-
paragraph shall be permitted to assert such disadvantage with 
respect to any other concern making application for certifi-
cation after such effective date. 

(ii) Except as provided in clause (iii), any individual 
upon whom eligibility is based pursuant to section 8(a)(4) 
shall be permitted to assert such eligibility for only one 
small business concern. 

(iii) A socially and economically disadvantaged Indian 
tribe may own more than one small business concern eligi-
ble for assistance pursuant to section 7(j)(10) and section 
8(a) if— 

(I) the Indian tribe does not own another firm in the 
same industry which has been determined to be eligi-
ble to receive contracts under this program, and 

(II) the individuals responsible for the management 
and daily operations of the concern do not manage 
more than two Program Participants. 

(C) No concern, previously eligible for the award of contracts pur-
suant to section 8(a), shall be subsequently recertified for program 
participation if its prior participation in the program was concluded 
for any of the reasons described in paragraph (10)(E). 

(D) A concern eligible for the award of contracts pursuant to this 
subsection shall remain eligible for such contracts if there is a 
transfer of ownership and control (as defined pursuant to section 
8(a)(4)) to individuals who are determined to be socially and eco-
nomically disadvantaged pursuant to section 8(a). In the event of 
such a transfer, the concern, if not terminated or graduated, shall 
be eligible for a period of continued participation in the program 
not to exceed the time limitations prescribed in paragraph (15). 

(E) There is established a Division of Program Certification and 
Eligibility (hereinafter referred to in this paragraph as the Divi-
sion’’) that shall be made part of the Office of Minority Small Busi-
ness and Capital Ownership Development. The Division shall be 
headed by a Director who shall report directly to the Associate Ad-
ministrator for Minority Small Business and Capital Ownership 
Development. The Division shall establish field offices within such 
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regional offices of the Administration as may be necessary to per-
form efficiently its functions and responsibilities. 

(F) Subject to the provisions of section 8(a)(9), the functions and 
responsibility of the Division are to— 

(i) receive, review and evaluate applications for certification 
pursuant to paragraphs (4), (5), (6) and (7) of section 8(a); 

(ii) advise each program applicant within 15 days after the 
receipt of an application as to whether such application is com-
plete and suitable for evaluation and, if not, what matters 
must be rectified; 

(iii) render recommendations on such applications to the As-
sociate Administrator for Minority Small Business and Capital 
Ownership Development; 

(iv) review and evaluate financial statements and other sub-
missions from concerns participating in the program estab-
lished by paragraph (10) to ascertain continued eligibility to re-
ceive subcontracts pursuant to section 8(a); 

(v) make a request for the initiation of termination or grad-
uation proceedings, as appropriate, to the Associate Adminis-
trator for Minority Small Business and Capital Ownership De-
velopment; 

(vi) make recommendations to the Associate Administrator 
for Minority Small Business and Capital Ownership Develop-
ment concerning protests from applicants that have been de-
nied program admission; 

(vii) decide protests regarding the status of a concern as a 
disadvantaged concern for purposes of any program or activity 
conducted under the authority of subsection (d) of section 8, or 
any other provision of Federal law that references such sub-
section for a definition of program eligibility; and 

(viii) implement such policy directives as may be issued by 
the Associate Administrator for Minority Small Business and 
Capital Ownership Development pursuant to subparagraph (I) 
regarding, among other things, the geographic distribution of 
concerns to be admitted to the program and the industrial 
make-up of such concerns. 

(G) An applicant shall not be denied admission into the program 
established by paragraph (10) due solely to a determination by the 
Division that specific contract opportunities are unavailable to as-
sist in the development of such concern unless— 

(i) the Government has not previously procured and is un-
likely to procure the types of products or services offered by the 
concern; or 

(ii) the purchases of such products or services by the Federal 
Government will not be in quantities sufficient to support the 
developmental needs of the applicant and other Program Par-
ticipants providing the same or similar items or services. 

(H) Not later than 90 days after receipt of a completed appli-
cation for Program certification, the Associate Administrator 
for Minority Small Business and Capital Ownership Develop-
ment shall certify a small business concern as a Program Par-
ticipant or shall deny such application. 

(I) Thirty days before the conclusion of each fiscal year, the Di-
rector of the Division shall review all concerns that have been ad-
mitted into the Program during the preceding 12-month period. 
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The review shall ascertain the number of entrants, their geo-
graphic distribution and industrial classification. The Director shall 
also estimate the expected growth of the Program during the next 
fiscal year and the number of additional Business Opportunity Spe-
cialists, if any, that will be needed to meet the anticipated demand 
for the Program. The findings and conclusions of the Director shall 
be reported to the Associate Administrator for Minority Small Busi-
ness and Capital Ownership Development by September 30 of each 
year. Based on such report and such additional data as may be rel-
evant, the Associate Administrator shall, by October 31 of each 
year, issue policy and program directives applicable to such fiscal 
year that— 

(i) establish priorities for the solicitation of program applica-
tions from underrepresented regions and industry categories; 

(ii) assign staffing levels and allocate other program re-
sources as necessary to meet program needs; and 

(iii) establish priorities in the processing and admission of 
new Program Participants as may be necessary to achieve an 
equitable geographic distribution of concerns and a distribution 
of concerns across all industry categories in proportions needed 
to increase significantly contract awards to small business con-
cerns owned and controlled by socially and economically dis-
advantaged individuals. When considering such increase the 
Administration shall give due consideration to those industrial 
categories where Federal purchases have been substantial but 
where the participation rate of such concerns has been limited. 

(12)(A) The Administration shall segment the Capital Ownership 
Development Program into two stages: a developmental stage; and 
a transitional stage. 

(B) The developmental stage of program participation shall be 
designed to assist the concern in its effort to overcome its economic 
disadvantage by providing such assistance as may be necessary 
and appropriate to access its markets and to strengthen its finan-
cial and managerial skills. 

(C) The transitional stage of program participation shall be de-
signed to overcome, insofar as practicable, the remaining elements 
of economic disadvantage and to prepare such concern for gradua-
tion from the program. 

(13) A Program Participant, if otherwise eligible, shall be quali-
fied to receive the following assistance during the stages of pro-
gram participation specified in paragraph 12: 

(A) Contract support pursuant to section 8(a). 
(B) Financial assistance pursuant to section 7(a)(20). 
(C) A maximum of two exemptions from the requirements of 

section 1(a) of the Act entitled ‘‘An Act providing conditions for 
the purchase of supplies and the making of contracts by the 
United States, and for other purposes’’, approved June 30, 
1936 (49 Stat. 2036), which exemptions shall apply only to con-
tracts awarded pursuant to section (8)(a) and shall only be 
used to allow for contingent agreements by a small business 
concern to acquire the machinery, equipment, facilities, or 
labor needed to perform such contracts. No exemption shall be 
made pursuant to this subparagraph if the contract to which 
it pertains has an anticipated value in excess of $10,000,000. 
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This subparagraph shall cease to be effective on October 1, 
1992. 

(D) A maximum of five exemptions from the requirements of 
the Act entitled ‘‘An Act requiring contracts for the construc-
tion, alteration and repair of any public building or public work 
of the United States to be accompanied by a performance bond 
protecting the United States and by an additional bond for the 
protection of persons furnishing material and labor for the con-
struction, alteration, or repair of said public buildings or public 
works’’, approved August 24, 1935 (49 Stat. 793), which exemp-
tions shall apply only to contracts awarded pursuant to section 
8(a), except that, such exemptions may be granted under this 
subparagraph only if— 

(i) the Administration finds that such concern is unable 
to obtain the requisite bond or bonds from a surety and 
that no surety is willing to issue a bond subject to the 
guarantee provision of title IV of the Small Business In-
vestment Act of 1958 (15 U.S.C. 692 et seq.); 

(ii) the Administration and the agency providing the con-
tracting opportunity have provided for the protection of 
persons furnishing materials or labor to the Program Par-
ticipant by arranging for the direct disbursement of funds 
due to such persons by the procuring agency or through 
any bank the deposits of which are insured by the Federal 
Deposit Insurance Corporation; and 

(iii) the contract to which it pertains does not exceed 
$3,000,000 in amount. This subparagraph shall cease to be 
effective on October 1, 1994. 

(E) Financial assistance whereby the Administration may 
purchase in whole or in part, and on behalf of such concerns, 
skills training or upgrading for employees or potential employ-
ees of such concerns. Such assistance may be made without re-
gard to section 18(a). Assistance may be made by direct pay-
ment to the training provider or by reimbursing the Program 
Participant or the Participant’s employee, if such reimburse-
ment is found to be reasonable and appropriate. For purposes 
of this subparagraph the term ‘‘training provider’’ shall mean 
an institution of higher education, a community or vocational 
college, or an institution eligible to provide skills training or 
upgrading under title I of the Workforce Innovation and Op-
portunity Act. The Administration shall, in consultation with 
the Secretary of Labor, promulgate rules and regulations to im-
plement this subparagraph that establish acceptable training 
and upgrading performance standards and provide for such 
monitoring or audit requirements as may be necessary to en-
sure the integrity of the training effort. No financial assistance 
shall be granted under the subparagraph unless the Adminis-
trator determines that— 

(i) such concern has documented that it has first ex-
plored the use of existing cost-free or cost-subsidized train-
ing programs offered by public and private sector agencies 
working with programs of employment and training and 
economic development; 
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(ii) no more than five employees or potential employees 
of such concern are recipients of any benefits under this 
subparagraph at any one time; 

(iii) no more than $2,500 shall be made available for any 
one employee or potential employee; 

(iv) the length of training or upgrading financed by this 
subparagraph shall be no less than one month nor more 
than six months; 

(v) such concern has given adequate assurance it will 
employ the trainee or upgraded employee for at least six 
months after the training or upgrading financed by this 
subparagraph has been completed and each trainee or up-
graded employee has provided a similar assurance to re-
main within the employ of such concern for such period; if 
such concern, trainee, or upgraded employee breaches this 
agreement, the Administration shall be entitled to and 
shall make diligent efforts to obtain from the violating 
party the repayment of all funds expended on behalf of the 
violating party, such repayment shall be made to the Ad-
ministration together with such interest and costs of col-
lection as may be reasonable; the violating party shall be 
barred from receiving any further assistance under this 
subparagraph; 

(vi) the training to be financed may take place either at 
such concern’s facilities or at those of the training pro-
vider; and 

(vii) such concern will maintain such records as the Ad-
ministration deems appropriate to ensure that the provi-
sions of this paragraph and any other applicable law have 
not been violated. 

(F)(i) The transfer of technology or surplus property owned 
by the United States to such a concern. Activities designed to 
effect such transfer shall be developed in cooperation with the 
heads of Federal agencies and shall include the transfer by 
grant, license, or sale of such technology or property to such a 
concern. Such property may be transferred to Program Partici-
pants on a priority basis. Technology or property transferred 
under this subparagraph shall be used by the concern during 
the normal conduct of its business operation and shall not be 
sold or transferred to any other party (other than the Govern-
ment) during such concern’s term of participation in the Pro-
gram and for one year thereafter. 

(ii)(I) In this clause— 
(aa) the term ‘‘covered period’’ means the 2-year pe-

riod beginning on the date on which the President de-
clared the applicable major disaster; and 

(bb) the term ‘‘disaster area’’ means the area for 
which the President has declared a major disaster, 
during the covered period. 

(II) The Administrator may transfer technology or sur-
plus property under clause (i) on a priority basis to a small 
business concern located in a disaster area if— 

(aa) the small business concern meets the require-
ments for such a transfer, without regard to whether 
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the small business concern is a Program Participant; 
and 

(bb) for a small business concern that is a Program 
Participant, on and after the date on which the Presi-
dent declared the applicable major disaster, the small 
business concern has not received property under this 
subparagraph on the basis of the status of the small 
business concern as a Program Participant. 

(III) For any transfer of property under this clause to a 
small business concern, the terms and conditions shall be 
the same as a transfer to a Program Participant, except 
that the small business concern shall agree not to sell or 
transfer the property to any party other than the Federal 
Government during the covered period. 

(IV) A small business concern that receives a transfer of 
property under this clause may not receive a transfer of 
property under clause (i) during the covered period. 

(V) If a small business concern sells or transfers prop-
erty in violation of the agreement described in subclause 
(III), the Administrator may initiate proceedings to pro-
hibit the small business concern from receiving a transfer 
of property under this clause or clause (i), in addition to 
any other remedy available to the Administrator. 

(iii)(I) In this clause, the term ‘‘covered period’’means— 
(aa) in the case of a Puerto Rico business, the period 

beginning on August 13, 2018, and ending on the date 
on which the Oversight Board established under sec-
tion 2121 of title 48 terminates; and 

(bb) in the case of a covered territory business, the 
period beginning on the date of the enactment of this 
item and ending on the date that is 4 years after such 
date of enactment. 

(II) The Administrator may transfer technology or surplus 
property under clause (i) to a Puerto Rico business or a covered 
territory business if either such business meets the require-
ments for such a transfer, without regard to whether either 
such business is a Program Participant. 

(G) Training assistance whereby the Administration shall 
conduct training sessions to assist individuals and enterprises 
eligible to receive contracts under section 8(a) in the develop-
ment of business principles and strategies to enhance their 
ability to successfully compete for contracts in the marketplace. 

(H) Joint ventures, leader-follower arrangements, and 
teaming agreements between the Program Participant and 
other Program Participants and other business concerns with 
respect to contracting opportunities for the research, develop-
ment, full-scale engineering or production of major systems. 
Such activities shall be undertaken on the basis of programs 
developed by the agency responsible for the procurement of the 
major system, with the assistance of the Administration. 

(I) Transitional management business planning training and 
technical assistance. 

(J) Program Participants in the developmental stage of Pro-
gram participation shall be eligible for the assistance provided 
by subparagraphs (A), (B), (C), (D), (E), (F), and (G). 
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(14) Program Participants in the transitional stage of Program 
participation shall be eligible for the assistance provided by sub-
paragraphs (A), (B), (F), (G), (H), and (I) of paragraph (13). 

(15) Subject to the provisions of paragraph (10)(C), a small busi-
ness concern may receive developmental assistance under the Pro-
gram and contracts under section 8(a) for a total period of not 
longer than nine years, measured from the date of its certification 
under the authority of such section, of which— 

(A) no more than four years may be spent in the develop-
mental stage of Program Participation; and 

(B) no more than five years may be spent in the transitional 
stage of Program Participation. 

(16)(A) The Administrator shall develop and implement a process 
for the systematic collection of data on the operations of the Pro-
gram established pursuant to paragraph (10). 

(B) Not later than April 30 of each year, the Administrator shall 
submit a report to the Congress on the Program that shall include 
the following: 

(i) The average personal net worth of individuals who own 
and control concerns that were initially certified for participa-
tion in the Program during the immediately preceding fiscal 
year. The Administrator shall also indicate the dollar distribu-
tion of net worths, at $50,000 increments, of all such individ-
uals found to be socially and economically disadvantaged. For 
the first report required pursuant to this paragraph the Ad-
ministrator shall also provide the data specified in the pre-
ceding sentence for all eligible individuals in the Program as 
of the effective date of this paragraph. 

(ii) A description and estimate of the benefits and costs that 
have accrued to the economy and the Government in the imme-
diately preceding fiscal year due to the operations of those 
business concerns that were performing contracts awarded 
pursuant to section 8(a). 

(iii) A compilation and evaluation of those business concerns 
that have exited the Program during the immediately pre-
ceding three fiscal years. Such compilation and evaluation 
shall detail the number of concerns actively engaged in busi-
ness operations, those that have ceased or substantially cur-
tailed such operations, including the reasons for such actions, 
and those concerns that have been acquired by other firms or 
organizations owned and controlled by other than socially and 
economically disadvantaged individuals. For those businesses 
that have continued operations after they exited from the Pro-
gram, the Administrator shall also separately detail the bene-
fits and costs that have accrued to the economy during the im-
mediately preceding fiscal year due to the operations of such 
concerns. 

(iv) A listing of all participants in the Program during the 
preceding fiscal year identifying, by State and by Region, for 
each firm: the name of the concern, the race or ethnicity, and 
gender of the disadvantaged owners, the dollar value of all con-
tracts received in the preceding year, the dollar amount of ad-
vance payments received by each concern pursuant to contracts 
awarded under section 8(a), and a description including (if ap-
propriate) an estimate of the dollar value of all benefits re-
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ceived pursuant to paragraphs (13) and (14) and section 
7(a)(20) during such year. 

(v) The total dollar value of contracts and options awarded 
during the preceding fiscal year pursuant to section 8(a) and 
such amount expressed as a percentage of total sales of (I) all 
firms participating in the Program during such year; and (II) 
of firms in each of the nine years of program participation. 

(vi) A description of such additional resources or program au-
thorities as may be required to provide the types of services 
needed over the next two-year period to service the expected 
portfolio of firms certified pursuant to section 8(a). 

(vii) The total dollar value of contracts and options awarded 
pursuant to section 8(a), at such dollar increments as the Ad-
ministrator deems appropriate, for each four digit standard in-
dustrial classification code under which such contracts and op-
tions were classified. 

(C) The first report required by subparagraph (B) shall pertain 
to fiscal year 1990. 

(k) In carrying out its functions under subsections 7(i), 7(j), and 
8(a) of this Act, the Administration is authorized— 

(1) to utilize, with their consent, the services and facilities of 
Federal agencies without reimbursement, and, with the con-
sent of any State or political subdivision of a State, accept and 
utilize the services and facilities of such State or subdivision 
without reimbursement; 

(2) to accept, in the name of the Administration, and employ 
or dispose of in furtherance of the purposes of this Act, any 
money or property, real, personal, or mixed, tangible, or intan-
gible, received by gift, device, bequest, or otherwise; 

(3) to accept voluntary and uncompensated services, notwith-
standing the provisions of section 3679(b) of the Revised Stat-
utes (31 U.S.C. 655(b)); and 

(4) to employ experts and consultants or organizations there-
of as authorized by section 15 of the Administrative Expenses 
Act of 1946 (5 U.S.C. 55a), except that no individual may be 
employed under the authority of this subsection for more than 
one hundred days in any fiscal year; to compensate individuals 
so employed at rates not in excess of the daily equivalent of the 
highest rate payable under section 5332 of title 5, United 
States Code, including traveltime; and to allow them, while 
away from their homes or regular places of business, travel ex-
penses (including per diem in lieu of subsistence) a authorized 
by section 5 of such Act (5 U.S.C. 73b–2) for persons in the 
Government service employed intermittently, while so em-
ployed: Provided, however, That contracts for such employment 
may be renewed annually. 

(l) SMALL BUSINESS INTERMEDIARY LENDING PILOT PROGRAM.— 
(1) DEFINITIONS.—In this subsection— 

(A) the term ‘‘eligible intermediary’’— 
(i) means a private, nonprofit entity that— 

(I) seeks or has been awarded a loan from the 
Administrator to make loans to small business 
concerns under this subsection; and 
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(II) has not less than 1 year of experience mak-
ing loans to startup, newly established, or growing 
small business concerns; and 

(ii) includes— 
(I) a private, nonprofit community development 

corporation; 
(II) a consortium of private, nonprofit organiza-

tions or nonprofit community development cor-
porations; and 

(III) an agency of or nonprofit entity established 
by a Native American Tribal Government; and 

(B) the term ‘‘Program’’ means the small business inter-
mediary lending pilot program established under para-
graph (2). 

(2) ESTABLISHMENT.—There is established a 3-year small 
business intermediary lending pilot program, under which the 
Administrator may make direct loans to eligible inter-
mediaries, for the purpose of making loans to startup, newly 
established, and growing small business concerns. 

(3) PURPOSES.—The purposes of the Program are— 
(A) to assist small business concerns in areas suffering 

from a lack of credit due to poor economic conditions or 
changes in the financial market; and 

(B) to establish a loan program under which the Admin-
istrator may provide loans to eligible intermediaries to en-
able the eligible intermediaries to provide loans to startup, 
newly established, and growing small business concerns 
for working capital, real estate, or the acquisition of mate-
rials, supplies, or equipment. 

(4) LOANS TO ELIGIBLE INTERMEDIARIES.— 
(A) APPLICATION.—Each eligible intermediary desiring a 

loan under this subsection shall submit an application to 
the Administrator that describes— 

(i) the type of small business concerns to be assisted; 
(ii) the size and range of loans to be made; 
(iii) the interest rate and terms of loans to be made; 
(iv) the geographic area to be served and the eco-

nomic, poverty, and unemployment characteristics of 
the area; 

(v) the status of small business concerns in the area 
to be served and an analysis of the availability of cred-
it; and 

(vi) the qualifications of the applicant to carry out 
this subsection. 

(B) LOAN LIMITS.—No loan may be made to an eligible 
intermediary under this subsection if the total amount out-
standing and committed to the eligible intermediary by the 
Administrator would, as a result of such loan, exceed 
$1,000,000 during the participation of the eligible inter-
mediary in the Program. 

(C) LOAN DURATION.—Loans made by the Administrator 
under this subsection shall be for a term of 20 years. 

(D) APPLICABLE INTEREST RATES.—Loans made by the 
Administrator to an eligible intermediary under the Pro-
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gram shall bear an annual interest rate equal to 1.00 per-
cent. 

(E) FEES; COLLATERAL.—The Administrator may not 
charge any fees or require collateral with respect to any 
loan made to an eligible intermediary under this sub-
section. 

(F) DELAYED PAYMENTS.—The Administrator shall not 
require the repayment of principal or interest on a loan 
made to an eligible intermediary under the Program dur-
ing the 2-year period beginning on the date of the initial 
disbursement of funds under that loan. 

(G) MAXIMUM PARTICIPANTS AND AMOUNTS.—During each 
of fiscal years 2011, 2012, and 2013, the Administrator 
may make loans under the Program— 

(i) to not more than 20 eligible intermediaries; and 
(ii) in a total amount of not more than $20,000,000. 

(5) LOANS TO SMALL BUSINESS CONCERNS.— 
(A) IN GENERAL.—The Administrator, through an eligible 

intermediary, shall make loans to startup, newly estab-
lished, and growing small business concerns for working 
capital, real estate, and the acquisition of materials, sup-
plies, furniture, fixtures, and equipment. 

(B) MAXIMUM LOAN.—An eligible intermediary may not 
make a loan under this subsection of more than $200,000 
to any 1 small business concern. 

(C) APPLICABLE INTEREST RATES.—A loan made by an eli-
gible intermediary to a small business concern under this 
subsection, may have a fixed or a variable interest rate, 
and shall bear an interest rate specified by the eligible 
intermediary in the application of the eligible intermediary 
for a loan under this subsection. 

(D) REVIEW RESTRICTIONS.—The Administrator may not 
review individual loans made by an eligible intermediary 
to a small business concern before approval of the loan by 
the eligible intermediary. 

(6) TERMINATION.—The authority of the Administrator to 
make loans under the Program shall terminate 3 years after 
the date of enactment of the Small Business Job Creation and 
Access to Capital Act of 2010. 

(m) MICROLOAN PROGRAM.— 
(1)(A) PURPOSES.—The purposes of the Microloan Program 

are— 
(i) to assist women, low-income, veteran (within the 

meaning of such term under section 3(q)), and minority en-
trepreneurs and business owners and other individuals 
possessing the capability to operate successful business 
concerns; 

(ii) to assist small business concerns in those areas suf-
fering from a lack of credit due to economic downturns; 

(iii) to establish a microloan program to be administered 
by the Small Business Administration— 

(I) to make loans to eligible intermediaries to enable 
such intermediaries to provide small-scale loans, par-
ticularly loans in amounts averaging not more than 
$10,000, to startup, newly established, or growing 
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small business concerns for working capital or the ac-
quisition of materials, supplies, or equipment; 

(II) to make grants to eligible intermediaries that, 
together with non-Federal matching funds, will enable 
such intermediaries to provide intensive marketing, 
management, and technical assistance to microloan 
borrowers; 

(III) to make grants to eligible nonprofit entities 
that, together with non-Federal matching funds, will 
enable such entities to provide intensive marketing, 
management, and technical assistance to assist low-in-
come entrepreneurs and other low-income individuals 
obtain private sector financing for their businesses, 
with or without loan guarantees; and 

(IV) to report to the Committees on Small Business 
of the Senate and the House of Representatives on the 
effectiveness of the microloan program and the advis-
ability and feasibility of implementing such a program 
nationwide; and 

(iv) to establish a welfare-to-work microloan initiative, 
which shall be administered by the Administration, in 
order to test the feasibility of supplementing the technical 
assistance grants provided under clauses (ii) and (iii) of 
subparagraph (B) to individuals who are receiving assist-
ance under the State program funded under part A of title 
IV of the Social Security Act (42 U.S.C. 601 et seq.), or 
under any comparable State funded means tested program 
of assistance for low-income individuals, in order to ade-
quately assist those individuals in— 

(I) establishing small businesses; and 
(II) eliminating their dependence on that assistance. 

(B) ESTABLISHMENT.—There is established a microloan pro-
gram, under which the Administration may— 

(i) make direct loans to eligible intermediaries, as pro-
vided under paragraph (3), for the purpose of making 
short-term, fixed interest rate microloans to startup, newly 
established, and growing small business concerns under 
paragraph (6); 

(ii) in conjunction with such loans and subject to the re-
quirements of paragraph (4), make grants to such inter-
mediaries for the purpose of providing intensive mar-
keting, management, and technical assistance to small 
business concerns that are borrowers under this sub-
section; and 

(iii) subject to the requirements of paragraph (5), make 
grants to nonprofit entities for the purpose of providing 
marketing, management, and technical assistance to low- 
income individuals seeking to start or enlarge their own 
businesses, if such assistance includes working with the 
grant recipient to secure loans in amounts not to exceed 
$50,000 from private sector lending institutions, with or 
without a loan guarantee from the nonprofit entity. 

(2) ELIGIBILITY FOR PARTICIPATION.—An intermediary shall 
be eligible to receive loans and grants under subparagraphs 
(B)(i) and (B)(ii) of paragraph (1) if it— 
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(A) meets the definition in paragraph (10); and 
(B) has at least 1 year of experience making microloans 

to startup, newly established, or growing small business 
concerns and providing, as an integral part of its microloan 
program, intensive marketing, management, and technical 
assistance to its borrowers. 

(3) LOANS TO INTERMEDIARIES.— 
(A) INTERMEDIARY APPLICATIONS.—(i) IN GENERAL.—As 

part of its application for a loan, each intermediary shall 
submit a description to the Administration of— 

(I) the type of businesses to be assisted; 
(II) the size and range of loans to be made; 
(III) the geographic area to be served and its eco-

nomic, proverty, and unemployment characteristics; 
(IV) the status of small business concerns in the 

area to be served and an analysis of their credit and 
technical assistance needs; 

(V) any marketing, management, and technical as-
sistance to be provided in connection with a loan made 
under this subsection; 

(VI) the local economic credit markets, including the 
costs associated with obtaining credit locally; 

(VII) the qualifications of the applicant to carry out 
the purpose of this subsection; and 

(VIII) any plan to involve other technical assistance 
providers (such as counselors from the Service Corps 
of Retired Executives or small business development 
centers) or private sector lenders in assisting selected 
business concerns. 

(ii) SELECTION OF INTERMEDIARIES.—In selecting inter-
mediaries to participate in the program established under 
this subsection, the Administration shall give priority to 
those applicants that provide loans in amounts averaging 
not more than $10,000. 

(B) INTERMEDIARY CONTRIBUTION.—As a condition of any 
loan made to an intermediary under subparagraph (B)(i) of 
paragraph (1), the Administrator shall require the inter-
mediary to contribute not less than 15 percent of the loan 
amount in cash from non-Federal sources. 

(C) LOAN LIMITS.—Notwithstanding subsection (a)(3), no 
loan shall be made under this subsection if the total 
amount outstanding and committed to one intermediary 
(excluding outstanding grants) from the business loan and 
investment fund established by this Act would, as a result 
of such loan, exceed $750,000 in the first year of such 
intermediary’s participation in the program, $7,000,000 (in 
the aggregate) in the remaining years of the 
intermediary’s participation in the program, and 
$3,000,000 in any of those remaining years. 

(D)(i) IN GENERAL.—The Administrator shall, by regula-
tion, require each intermediary to establish a loan loss re-
serve fund, and to maintain such reserve fund until all ob-
ligations owed to the Administration under this subsection 
are repaid. 

(ii) LEVEL OF LOAN LOSS RESERVE FUND.— 
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(I) IN GENERAL.—Subject to subclause (III), the Ad-
ministrator shall require the loan loss reserve fund of 
an intermediary to be maintained at a level equal to 
15 percent of the outstanding balance of the notes re-
ceivable owed to the intermediary. 

(II) REVIEW OF LOAN LOSS RESERVE.—After the ini-
tial 5 years of an intermediary’s participation in the 
program authorized by this subsection, the Adminis-
trator shall, at the request of the intermediary, con-
duct a review of the annual loss rate of the inter-
mediary. Any intermediary in operation under this 
subsection prior to October 1, 1994, that requests a re-
duction in its loan loss reserve shall be reviewed based 
on the most recent 5-year period preceding the re-
quest. 

(III) REDUCTION OF LOAN LOSS RESERVE.—Subject to 
the requirements of clause IV, the Administrator may 
reduce the annual loan loss reserve requirement of an 
intermediary to reflect the actual average loan loss 
rate for the intermediary during the preceding 5-year 
period, except that in no case shall the loan loss re-
serve be reduced to less than 10 percent of the out-
standing balance of the notes receivable owed to the 
intermediary. 

(IV) REQUIREMENTS.—The Administrator may re-
duce the annual loan loss reserve requirement of an 
intermediary only if the intermediary demonstrates to 
the satisfaction of the Administrator that— 

(aa) the average annual loss rate for the inter-
mediary during the preceding 5-year period is less 
than 15 percent; and 

(bb) that no other factors exist that may impair 
the ability of the intermediary to repay all obliga-
tions owed to the Administration under this sub-
section. 

(E) UNAVAILABILITY OF COMPARABLE CREDIT.—An inter-
mediary may make a loan under this subsection of more 
than $20,000 to a small business concern only if such 
small business concern demonstrates that it is unable to 
obtain credit elsewhere at comparable interest rates and 
that it has good prospects for success. In no case shall an 
intermediary make a loan under this subsection of more 
than $50,000, or have outstanding or committed to any 1 
borrower more than $50,000. 

(F) LOAN DURATION; INTEREST RATES.— 
(i) LOAN DURATION.—Loans made by the Adminis-

tration under this subsection shall be for a term of 10 
years. 

(ii) APPLICABLE INTEREST RATES.—Except as pro-
vided in clause (iii), loans made by the Administration 
under this subsection to an intermediary shall bear an 
interest rate equal to 1.25 percentage points below the 
rate determined by the Secretary of the Treasury for 
obligations of the United States with a period of matu-
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rity of 5 years, adjusted to the nearest one-eighth of 
1 percent. 

(iii) RATES APPLICABLE TO CERTAIN SMALL LOANS.— 
Loans made by the Administration to an intermediary 
that makes loans to small business concerns and en-
trepreneurs averaging not more than $7,500, shall 
bear an interest rate that is 2 percentage points below 
the rate determined by the Secretary of the Treasury 
for obligations of the United States with a period of 
maturity of 5 years, adjusted to the nearest one-eighth 
of 1 percent. 

(iv) RATES APPLICABLE TO MULTIPLE SITES OR OF-
FICES.—The interest rate prescribed in clause (ii) or 
(iii) shall apply to each separate loan-making site or 
office of 1 intermediary only if such site or office meets 
the requirements of that clause. 

(v) RATE BASIS.—The applicable rate of interest 
under this paragraph shall— 

(I) be applied retroactively for the first year of 
an intermediary’s participation in the program, 
based upon the actual lending practices of the 
intermediary as determined by the Administration 
prior to the end of such year; and 

(II) be based in the second and subsequent 
years of an intermediary’s participation in the 
program, upon the actual lending practices of the 
intermediary during the term of the 
intermediary’s participation in the program. 

(vii) COVERED INTERMEDIARIES.—The interest rates 
prescribed in this subparagraph shall apply to all 
loans made to intermediaries under this subsection on 
or after October 28, 1991. 

(G) DELAYED PAYMENTS.—The Administration shall not 
require repayment of interest or principal of a loan made 
to an intermediary under this subsection during the first 
year of the loan. 

(H) FEES; COLLATERAL.—Except as provided in subpara-
graphs (B) and (D), the Administration shall not charge 
any fees or require collateral other than an assignment of 
the notes receivable of the microloans with respect to any 
loan made to an intermediary under this subsection. 

(4) MARKETING, MANAGEMENT AND TECHNICAL ASSISTANCE 
GRANTS TO INTERMEDIARIES.—Grants made in accordance with 
subparagraph (B)(ii) of paragraph (1) shall be subject to the 
following requirements: 

(A) GRANT AMOUNTS.—Except as otherwise provided in 
subparagraphs (C) and (G) and subject to subparagraph 
(B), each intermediary that receives a loan under subpara-
graph (B)(i) of paragraph (1) shall be eligible to receive a 
grant to provide marketing, management, and technical 
assistance to small business concerns that are borrowers 
under this subsection. Except as provided in subpara-
graphs (C) and (G), each intermediary meeting the require-
ments of subparagraph (B) may receive a grant of not 
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more than 25 percent of the total outstanding balance of 
loans made to it under this subsection. 

(B) CONTRIBUTION.—As a condition of a grant made 
under subparagraph (A), the Administrator shall require 
the intermediary to contribute an amount equal to 25 per-
cent of the amount of the grant, obtained solely from non- 
Federal sources. In addition to cash or other direct fund-
ing, the contribution may include indirect costs or in-kind 
contributions paid for under non-Federal programs. 

(C) ADDITIONAL TECHNICAL ASSISTANCE GRANTS FOR MAK-
ING CERTAIN LOANS.— 

(i) IN GENERAL.—In addition to grants made under 
subparagraph (A) or (G), each intermediary shall be 
eligible to receive a grant equal to 5 percent of the 
total outstanding balance of loans made to the inter-
mediary under this subsection if— 

(I) the intermediary provides not less than 25 
percent of its loans to small business concerns lo-
cated in or owned by 1 or more residents of an 
economically distressed area; or 

(II) the intermediary has a portfolio of loans 
made under this subsection— 

(aa) that averages not more than $10,000 
during the period of the intermediary’s par-
ticipation in the program; or 

(bb) of which not less than 25 percent is 
serving rural areas during the period of the 
intermediary’s participation in the program. 

(ii) PURPOSES.—A grant awarded under clause (i) 
may be used to provide marketing, management, and 
technical assistance to small business concerns that 
are borrowers under this subsection. 

(iii) CONTRIBUTION EXCEPTION.—The contribution re-
quirements in subparagraph (B) do not apply to grants 
made under this subparagraph. 

(D) ELIGIBILITY FOR MULTIPLE SITES OR OFFICES.—The 
eligibility for a grant described in subparagraph (A), or (C) 
shall be determined separately for each loan-making site 
or office of 1 intermediary. 

(E) ASSISTANCE TO CERTAIN SMALL BUSINESS CON-
CERNS.— 

(i) IN GENERAL.—Each intermediary may expend an 
amount not to exceed 50 percent of the grant funds re-
ceived under paragraph (1)(B)(ii) to provide informa-
tion and technical assistance to small business con-
cerns that are prospective borrowers under this sub-
section. 

(ii) TECHNICAL ASSISTANCE.—An intermediary may 
expend not more than 50 percent of the funds received 
under paragraph (1)(B)(ii) to enter into third party 
contracts for the provision of technical assistance. 

(F) SUPPLEMENTAL GRANT.— 
(i) IN GENERAL.—The Administration may accept 

any funds transferred to the Administration from 
other departments or agencies of the Federal Govern-
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ment to make grants in accordance with this subpara-
graph and section 202(b) of the Small Business Reau-
thorization Act of 1997 to participating intermediaries 
and technical assistance providers under paragraph 
(5), for use in accordance with clause (iii) to provide 
additional technical assistance and related services to 
recipients of assistance under a State program de-
scribed in paragraph (1)(A)(iv) at the time they ini-
tially apply for assistance under this subparagraph. 

(ii) ELIGIBLE RECIPIENTS; GRANT AMOUNTS.—In mak-
ing grants under this subparagraph, the Administra-
tion may select, from among participating inter-
mediaries and technical assistance providers described 
in clause (i), not more than 20 grantees in fiscal year 
1998, not more than 25 grantees in fiscal year 1999, 
and not more than 30 grantees in fiscal year 2000, 
each of whom may receive a grant under this subpara-
graph in an amount not to exceed $200,000 per year. 

(iii) USE OF GRANT AMOUNTS.—Grants under this 
subparagraph— 

(I) are in addition to other grants provided 
under this subsection and shall not require the 
contribution of matching amounts as a condition 
of eligibility; and 

(II) may be used by a grantee— 
(aa) to pay or reimburse a portion of child 

care and transportation costs of recipients of 
assistance described in clause (i), to the ex-
tent such costs are not otherwise paid by 
State block grants under the Child Care De-
velopment Block Grant Act of 1990 (42 U.S.C. 
9858 et seq.) or under part A of title IV of the 
Social Security Act (42 U.S.C. 601 et seq.); 
and 

(bb) for marketing, management, and tech-
nical assistance to recipients of assistance de-
scribed in clause (i). 

(iv) MEMORANDUM OF UNDERSTANDING.—Prior to ac-
cepting any transfer of funds under clause (i) from a 
department or agency of the Federal Government, the 
Administration shall enter into a Memorandum of Un-
derstanding with the department or agency, which 
shall— 

(I) specify the terms and conditions of the 
grants under this subparagraph; and 

(II) provide for appropriate monitoring of ex-
penditures by each grantee under this subpara-
graph and each recipient of assistance described 
in clause (i) who receives assistance from a grant-
ee under this subparagraph, in order to ensure 
compliance with this subparagraph by those 
grantees and recipients of assistance. 

(G) GRANT AMOUNTS BASED ON APPROPRIATIONS.—In any 
fiscal year in which the amount appropriated to make 
grants under subparagraph (A) is sufficient to provide to 
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each intermediary that receives a loan under paragraph 
(1)(B)(i) a grant of not less than 25 percent of the total out-
standing balance of loans made to the intermediary under 
this subsection, the Administration shall make a grant 
under subparagraph (A) to each intermediary of not less 
than 25 percent and not more than 30 percent of that total 
outstanding balance for the intermediary. 

(5) PRIVATE SECTOR BORROWING TECHNICAL ASSISTANCE 
GRANTS.—Grants made in accordance with subparagraph 
(B)(iii) of paragraph (1) shall be subject to the following re-
quirements: 

(A) GRANT AMOUNTS.—Subject to the requirements of 
subparagraph (B), the Administration may make not more 
than 55 grants annually, each in amounts not to exceed 
$200,000 for the purposes specified in subparagraph 
(B)(iii) of paragraph (1). 

(B) CONTRIBUTION.—As a condition of any grant made 
under subparagraph (A), the Administration shall require 
the grant recipient to contribute an amount equal to 20 
percent of the amount of the grant, obtained solely from 
non-Federal sources. In addition to cash or other direct 
funding, the contribution may include indirect costs or in- 
kind contributions paid for under non-Federal programs. 

(6) LOANS TO SMALL BUSINESS CONCERNS FROM ELIGIBLE 
INTERMEDIARIES.— 

(A) IN GENERAL.—An eligible intermediary shall make 
short-term, fixed rate loans to startup, newly established, 
and growing small business concerns from the funds made 
available to it under subparagraph (B)(i) of paragraph (1) 
for working capital and the acquisition of materials, sup-
plies, furniture, fixtures, and equipment. 

(B) PORTFOLIO REQUIREMENT.—To the extent practicable, 
each intermediary that operates a microloan program 
under this subsection shall maintain a microloan portfolio 
with an average loan size of not more than $15,000. 

(C) INTEREST LIMIT.—Notwithstanding any provision of 
the laws of any State or the constitution of any State per-
taining to the rate or amount of interest that may be 
charged, taken, received, or reserved on a loan, the max-
imum rate of interest to be charged on a microloan funded 
under this subsection shall not exceed the rate of interest 
applicable to a loan made to an intermediary by the Ad-
ministration— 

(i) in the case of a loan of more than $7,500 made 
by the intermediary to a small business concern or en-
trepreneur by more than 7.75 percentage points; and 

(ii) in the case of a loan of not more than $7,500 
made by the intermediary to a small business concern 
or entrepreneur by more than 8.5 percentage points. 

(D) REVIEW RESTRICTION.—The Administration shall not 
review individual microloans made by intermediaries prior 
to approval. 

(E) ESTABLISHMENT OF CHILD CARE OR TRANSPORTATION 
BUSINESSES.—In addition to other eligible small businesses 
concerns, borrowers under any program under this sub-
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section may include individuals who will use the loan pro-
ceeds to establish for-profit or nonprofit child care estab-
lishments or businesses providing for-profit transportation 
services. 

(7) PROGRAM FUNDING FOR MICROLOANS.— 
(A) NUMBER OF PARTICIPANTS.—Under the program au-

thorized by this subsection, the Administration may fund, 
on a competitive basis, not more than 300 intermediaries. 

(B) ALLOCATION.— 
(i) MINIMUM ALLOCATION.—Subject to the avail-

ability of appropriations, of the total amount of new 
loan funds made available for award under this sub-
section in each fiscal year, the Administration shall 
make available for award in each State (including the 
District of Columbia, the Commonwealth of Puerto 
Rico, the United States Virgin Islands, Guam, and 
American Samoa) an amount equal to the sum of— 

(I) the lesser of— 
(aa) $800,000; or 
(bb) 1⁄55 of the total amount of new loan 

funds made available for award under this 
subsection for that fiscal year; and 

(II) any additional amount, as determined by 
the Administration. 

(ii) REDISTRIBUTION.—If, at the beginning of the 
third quarter of a fiscal year, the Administration de-
termines that any portion of the amount made avail-
able to carry out this subsection is unlikely to be made 
available under clause (i) during that fiscal year, the 
Administration may make that portion available for 
award in any one or more States (including the Dis-
trict of Columbia, the Commonwealth of Puerto Rico, 
the United States Virgin Islands, Guam, and Amer-
ican Samoa) without regard to clause (i). 

(8) EQUITABLE DISTRIBUTION OF INTERMEDIARIES.—In approv-
ing microloan program applicants and providing funding to 
intermediaries under this subsection, the Administration shall 
select and provide funding to such intermediaries as will en-
sure appropriate availability of loans for small businesses in 
all industries located throughout each State, particularly those 
located in urban and in rural areas. 

(9) GRANTS FOR MANAGEMENT, MARKETING, TECHNICAL AS-
SISTANCE, AND RELATED SERVICES.— 

(A) IN GENERAL.—The Administration may procure tech-
nical assistance for intermediaries participating in the 
Microloan Program to ensure that such intermediaries 
have the knowledge, skills, and understanding of micro-
lending practices necessary to operate successful microloan 
programs. 

(B) ASSISTANCE AMOUNT.—The Administration shall 
transfer 7 percent of its annual appropriation for loans and 
loan guarantees under this subsection to the Administra-
tion’s Salaries and Expense Account for the specific pur-
pose of providing 1 or more technical assistance grants to 
experienced microlending organizations and national and 
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regional nonprofit organizations that have demonstrated 
experience in providing training support for microenter-
prise development and financing. to achieve the purpose 
set forth in subparagraph (A). 

(C) WELFARE-TO-WORK MICROLOAN INITIATIVE.—Of 
amounts made available to carry out the welfare-to-work 
microloan initiative under paragraph (1)(A)(iv) in any fis-
cal year, the Administration may use not more than 5 per-
cent to provide technical assistance, either directly or 
through contractors, to welfare-to-work microloan initia-
tive grantees, to ensure that, as grantees, they have the 
knowledge, skills, and understanding of microlending and 
welfare-to-work transition, and other related issues, to op-
erate a successful welfare-to-work microloan initiative. 

(10) REPORT TO CONGRESS.—On November 1, 1995, the Ad-
ministration shall submit to the Committees on Small Busi-
ness of the Senate and the House of Representatives a report, 
including the Administration’s evaluation of the effectiveness 
of the first 31⁄2 years of the microloan program and the fol-
lowing: 

(A) the numbers and locations of the intermediaries 
funded to conduct microloan programs; 

(B) the amounts of each loan and each grant to inter-
mediaries; 

(C) a description of the matching contributions of each 
intermediary; 

(D) the numbers and amounts of microloans made by the 
intermediaries to small business concern borrowers; 

(E) the repayment history of each intermediary; 
(F) a description of the loan portfolio of each inter-

mediary including the extent to which it provides 
microloans to small business concerns in rural areas; and 

(G) any recommendations for legislative changes that 
would improve program operations. 

(11) DEFINITIONS.—For purposes of this subsection— 
(A) the term ‘‘intermediary’’ means— 

(i) a private, nonprofit entity; 
(ii) a private, nonprofit community development cor-

poration; 
(iii) a consortium of private, nonprofit organizations 

or nonprofit community development corporations; 
(iv) a quasi-governmental economic development en-

tity (such as a planning and development district), 
other than a State, county, municipal government, or 
any agency thereof, if— 

(I) no application is received from an eligible 
nonprofit organization; or 

(II) the Administration determines that the 
needs of a region or geographic area are not ade-
quately served by an existing, eligible nonprofit 
organization that has submitted an application; or 

(v) an agency of or nonprofit entity established by a 
Native American Tribal Government, 
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that seeks to borrow or has borrowed funds from the Ad-
ministration to make microloans to small business con-
cerns under this subsection; 

(B) the term ‘‘microloan’’ means a short-term, fixed rate 
loan of not more than $50,000, made by an intermediary 
to a startup, newly established, or growing small business 
concern; 

(C) the term ‘‘rural area’’ means any political subdivision 
or unincorporated area— 

(i) in a nonmetropolitan county (as defined by the 
Secretary of Agriculture) or its equivalent thereof; or 

(ii) in a metropolitan county or its equivalent that 
has a resident population of less than 20,000 if the 
Small Business Administration has determined such 
political subdivision or area to be rural. 

(D) the term ‘‘economically distressed area’’, as used in 
paragraph (4), means a county or equivalent division of 
local government of a State in which the small business 
concern is located, in which, according to the most recent 
data available from the Bureau of the Census, Department 
of Commerce, not less than 40 percent of residents have an 
annual income that is at or below the poverty level. 

(12) DEFERRED PARTICIPATION LOAN PILOT.—In lieu of mak-
ing direct loans to intermediaries as authorized in paragraph 
(1)(B), during fiscal years 1998 through 2000, the Administra-
tion may, on a pilot program basis, participate on a deferred 
basis of not less than 90 percent and not more than 100 per-
cent on loans made to intermediaries by a for-profit or non-
profit entity or by alliances of such entities, subject to the fol-
lowing conditions: 

(A) NUMBER OF LOANS.—In carrying out this paragraph, 
the Administration shall not participate in providing fi-
nancing on a deferred basis to more than 10 inter-
mediaries in urban areas or more than 10 intermediaries 
in rural areas. 

(B) TERM OF LOANS.—The term of each loan shall be 10 
years. During the first year of the loan, the intermediary 
shall not be required to repay any interest or principal. 
During the second through fifth years of the loan, the 
intermediary shall be required to pay interest only. During 
the sixth through tenth years of the loan, the intermediary 
shall be required to make interest payments and fully am-
ortize the principal. 

(C) INTEREST RATE.—The interest rate on each loan shall 
be the rate specified by paragraph (3)(F) for direct loans. 

(13) EVALUATION OF WELFARE-TO-WORK MICROLOAN INITIA-
TIVE.—On January 31, 1999, and annually thereafter, the Ad-
ministration shall submit to the Committees on Small Busi-
ness of the House of Representatives and the Senate a report 
on any monies distributed pursuant to paragraph (4)(F). 

(14) ASSISTANCE TO CANNABIS-RELATED LEGITIMATE BUSI-
NESSES AND SERVICE PROVIDERS.—The Administrator may not 
decline to make a loan or a grant under this subsection, and 
an eligible intermediary may not decline to provide assistance 
under this subsection to an otherwise eligible borrower, eligible 
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intermediary, or eligible nonprofit entity (as applicable) solely 
because such borrower, intermediary, or nonprofit entity is a 
cannabis-related legitimate business or service provider. 

(n) REPAYMENT DEFERRED FOR ACTIVE SERVICE RESERVISTS.— 
(1) DEFINITIONS.—In this subsection: 

(A) ACTIVE SERVICE.—The term ‘‘active service’’ has the 
meaning given that term in section 101(d)(3) of title 10, 
United States Code. 

(B) ELIGIBLE RESERVIST.—The term ‘‘eligible reservist’’ 
means a member of a reserve component of the Armed 
Forces ordered to perform active service for a period of 
more than 30 consecutive days. 

(C) ESSENTIAL EMPLOYEE.—The term ‘‘essential em-
ployee’’ means an individual who is employed by a small 
business concern and whose managerial or technical exper-
tise is critical to the successful day-to-day operations of 
that small business concern. 

(D) QUALIFIED BORROWER.—The term ‘‘qualified bor-
rower’’ means— 

(i) an individual who is an eligible reservist and who 
received a direct loan under subsection (a) or (b) before 
being ordered to active service; or 

(ii) a small business concern that received a direct 
loan under subsection (a) or (b) before an eligible re-
servist, who is an essential employee, was ordered to 
active service. 

(2) DEFERRAL OF DIRECT LOANS.— 
(A) IN GENERAL.—The Administration shall, upon writ-

ten request, defer repayment of principal and interest due 
on a direct loan made under subsection (a) or (b), if such 
loan was incurred by a qualified borrower. 

(B) PERIOD OF DEFERRAL.—The period of deferral for re-
payment under this paragraph shall begin on the date on 
which the eligible reservist is ordered to active service and 
shall terminate on the date that is 180 days after the date 
such eligible reservist is discharged or released from active 
service. 

(C) INTEREST RATE REDUCTION DURING DEFERRAL.—Not-
withstanding any other provision of law, during the period 
of deferral described in subparagraph (B), the Administra-
tion may, in its discretion, reduce the interest rate on any 
loan qualifying for a deferral under this paragraph. 

(3) DEFERRAL OF LOAN GUARANTEES AND OTHER 
FINANCINGS.—The Administration shall— 

(A) encourage intermediaries participating in the pro-
gram under subsection (m) to defer repayment of a loan 
made with proceeds made available under that subsection, 
if such loan was incurred by a small business concern that 
is eligible to apply for assistance under subsection (b)(3); 
and 

(B) not later than 30 days after the date of the enact-
ment of this subsection, establish guidelines to— 

(i) encourage lenders and other intermediaries to 
defer repayment of, or provide other relief relating to, 
loan guarantees under subsection (a) and financings 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00288 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



289 

under section 504 of the Small Business Investment 
Act of 1958 that were incurred by small business con-
cerns that are eligible to apply for assistance under 
subsection (b)(3), and loan guarantees provided under 
subsection (m) if the intermediary provides relief to a 
small business concern under this paragraph; and 

(ii) implement a program to provide for the deferral 
of repayment or other relief to any intermediary pro-
viding relief to a small business borrower under this 
paragraph. 

* * * * * * * 
SEC. 8. (a)(1) It shall be the duty of the Administration and it 

is hereby empowered, whenever it determines such action is nec-
essary or appropriate— 

(A) to enter into contracts with the United States Govern-
ment and any department, agency, or officer thereof having 
procurement powers obligating the Administration to furnish 
articles, equipment, supplies, services, or materials to the Gov-
ernment or to perform construction work for the Government. 
In any case in which the Administration certifies to any officer 
of the Government having procurement powers that the Ad-
ministration is competent and responsible to perform any spe-
cific Government procurement contract to be let by any such 
officer, such officer shall be authorized in his discretion to let 
such procurement contract to the Administration upon such 
terms and conditions as may be agreed upon between the Ad-
ministration and the procurement officer. Whenever the Ad-
ministration and such procurement officer fail to agree, the 
matter shall be submitted for determination to the Secretary 
or the head of the appropriate department or agency by the 
Administrator. Not later than 5 days from the date the Admin-
istration is notified of a procurement officer’s adverse decision, 
the Administration may notify the contracting officer of the in-
tent to appeal such adverse decision, and within 15 days of 
such date the Administrator shall file a written request for a 
reconsideration of the adverse decision with the Secretary of 
the department or agency head. For the purposes of this sub-
paragraph, a procurement officer’s adverse decision includes a 
decision not to make available for award pursuant to this sub-
section a particular procurement requirement or the failure to 
agree on the terms and conditions of a contract to be awarded 
noncompetitively under the authority of this subsection. Upon 
receipt of the notice of intent to appeal, the Secretary of the 
department or the agency head shall suspend further action re-
garding the procurement until a written decision on the Ad-
ministrator’s request for reconsideration has been issued by 
such Secretary or agency head, unless such officer makes a 
written determination that urgent and compelling cir-
cumstances which significantly affect interests of the United 
States will not permit waiting for a reconsideration of the ad-
verse decision. If the Administrator’s request for reconsider-
ation is denied, the Secretary of the department or agency 
head shall specify the reasons why the selected firm was deter-
mined to be incapable to perform the procurement require-
ment, and the findings supporting such determination, which 
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shall be made a part of the contract file for the requirement. 
A contract may not be awarded under this subsection if the 
award of the contract would result in a cost to the awarding 
agency which exceeds a fair market price; 

(B) to arrange for the performance of such procurement con-
tracts by negotiating or otherwise letting subcontracts to so-
cially and economically disadvantaged small business concerns 
for construction work, services, or the manufacture, supply, as-
sembly of such articles, equipment, supplies, materials, or 
parts thereof, or servicing or processing in connection there-
with, or such management services as may be necessary to en-
able the Administration to perform such contracts; 

(C) to make an award to a small business concern owned 
and controlled by socially and economically disadvantaged 
individuals which has completed its period of Program 
Participation as prescribed by section 7(j)(15), if— 

(i) the contract will be awarded as a result of an 
offer (including price) submitted in response to a pub-
lished solicitation relating to a competition conducted 
pursuant to subparagraph (D); and 

(ii) the prospective contract awardee was a Program 
Participant eligible for award of the contract on the 
date specified for receipt of offers contained in the con-
tract solicitation; and 

(D)(i) A contract opportunity offered for award pursuant to 
this subsection shall be awarded on the basis of competition re-
stricted to eligible Program Participants if— 

(I) there is a reasonable expectation that at least two eli-
gible Program Participants will submit offers and that 
award can be made at a fair market price, and 

(II) the anticipated award price of the contract (including 
options) will exceed $7,000,000 in the case of a contract op-
portunity assigned a standard industrial classification code 
for manufacturing and $3,000,000 (including options) in 
the case of all other contract opportunities. 

(ii) The Associate Administrator for Minority Small Business 
and Capital Ownership Development, on a nondelegable basis, 
is authorized to approve a request from an agency to award a 
contract opportunity under this subsection on the basis of a 
competition restricted to eligible Program Participants even if 
the anticipated award price is not expected to exceed the dollar 
amounts specified in clause (i)(II). Such approvals shall be 
granted only on a limited basis. 

(2) Notwithstanding subsections (a) and (c) of the first section of 
the Act entitled ‘‘An Act requiring contracts for the construction, al-
teration, and repair of any public building or public work of the 
United States to be accompanied by a performance bond protecting 
the United States and by additional bond for the protection of per-
sons furnishing material and labor for the construction, alteration, 
or repair of said public buildings or public work,’’ approved August 
24, 1935 (49 Stat. 793), no small business concern shall be required 
to provide any amount of any bond as a condition or receiving any 
subcontract under this subsection if the Administrator determines 
that such amount is inappropriate for such concern in performing 
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such contract: Provided, That the Administrator shall exercise the 
authority granted by the paragraph only if— 

(A) the Administration takes such measures as it deems ap-
propriate for the protection of persons furnishing materials and 
labor to a small business receiving any benefit pursuant to this 
paragraph; 

(B) the Administration assists, insofar as practicable, a small 
business receiving the benefits of this paragraph to develop, 
within a reasonable period of time, such financial and other ca-
pability as may be needed to obtain such bonds as the Admin-
istration may subsequently require for the successful comple-
tion of any program conducted under the authority of this sub-
section; 

(C) the Administration finds that such small business is un-
able to obtain the requisite bond or bonds from a surety and 
that no surety is willing to issue such bond or bonds subject 
to the guarantee provisions of Title IV of the Small Business 
Investment Act of 1958; and 

(D) that small business is determined to be a start-up con-
cern and such concern has not been participating in any pro-
gram conducted under the authority of this subsection for a pe-
riod exceeding one year. 

The authority to waive bonds provided in this paragraph (2) may 
not be exercised after September 30, 1988. 

(3)(A) Any Program Participant selected by the Administration to 
perform a contract to be let noncompetitively pursuant to this sub-
section shall, when practicable, participate in any negotiation of 
the terms and conditions of such contract. 

(B)(i) For purposes of paragraph (1) a ‘‘fair market price’’ shall 
be determined by the agency offering the procurement requirement 
to the Administration, in accordance with clauses (ii) and (iii). 

(ii) The estimate of a current fair market price for a new procure-
ment requirement, or a requirement that does not have a satisfac-
tory procurement history, shall be derived from a price or cost 
analysis. Such analysis may take into account prevailing market 
conditions, commercial prices for similar products or services, or 
data obtained from any other agency. Such analysis shall consider 
such cost or pricing data as may be timely submitted by the Ad-
ministration. 

(iii) The estimate of a current fair market price for a procure-
ment requirement that has a satisfactory procurement history shall 
be based on recent award prices adjusted to insure comparability. 
Such adjustments shall take into account differences in quantities, 
performance times, plans, specifications, transportation costs, pack-
aging and packing costs, labor and materials costs, overhead costs, 
and any other additional costs which may be deemed appropriate. 

(C) An agency offering a procurement requirement for potential 
award pursuant to this subsection shall, upon the request of the 
Administration, promptly submit to the Administration a written 
statement detailing the method used by the agency to estimate the 
current fair market price for such contract, identifying the informa-
tion, studies, analyses, and other data used by such agency. The 
agency’s estimate of the current fair market price (and any sup-
porting data furnished to the Administration) shall not be disclosed 
to any potential offeror (other than the Administration). 
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(D) A small business concern selected by the Administration to 
perform or negotiate a contract to be let pursuant to this sub-
section may request the Administration to protest the agency’s esti-
mate of the fair market price for such contract pursuant to para-
graph (1)(A). 

(4)(A) For purposes of this section, the term ‘‘socially and eco-
nomically disadvantaged small business concern’’ means any small 
business concern which meets the requirements of subparagraph 
(B) and— 

(i) which is at least 51 per centum unconditionally owned 
by— 

(I) one or more socially and economically disadvantaged 
individuals, 

(II) an economically disadvantaged Indian tribe (or a 
wholly owned business entity of such tribe), or 

(III) an economically disadvantaged Native Hawaiian or-
ganization, or 

(ii) in the case of any publicly owned business, at least 51 
per centum of the stock of which is unconditionally owned by— 

(I) one or more socially and economically disadvantaged 
individuals, 

(II) an economically disadvantaged Indian tribe (or a 
wholly owned business entity of such tribe), or 

(III) an economically disadvantaged Native Hawaiian or-
ganization. 

(B) A small business concern meets the requirements of this sub-
paragraph if the management and daily business operations of 
such small business concern are controlled by one or more— 

(i) socially and economically disadvantaged individuals de-
scribed in subparagraph (A)(i)(I) or subparagraph (A)(ii)(I), 

(ii) members of an economically disadvantaged Indian tribe 
described in subparagraph (A)(i)(II) or subparagraph (A)(ii)(II), 
or 

(iii) Native Hawaiian organizations described in subpara-
graph (A)(i)(III) or subparagraph (A)(ii)(III). 

(C) Each Program Participant shall certify, on an annual basis, 
that it meets the requirements of this paragraph regarding owner-
ship and control. 

(5) Socially disadvantaged individuals are those who have been 
subjected to racial or ethnic prejudice or cultural bias because of 
their identity as a member of a group without regard to their indi-
vidual qualities. 

(6)(A) Economically disadvantaged individuals are those socially 
disadvantaged individuals whose ability to compete in the free en-
terprise system has been impaired due to diminished capital and 
credit opportunities as compared to others in the same business 
area who are not socially disadvantaged. In determining the degree 
of diminished credit and capital opportunities the Administration 
shall consider, but not be limited to, the assets and net worth of 
such socially disadvantaged individual. In determining the eco-
nomic disadvantage of an Indian tribe, the Administration shall 
consider, where available, information such as the following: the 
per capita income of members of the tribe excluding judgment 
awards, the percentage of the local Indian population below the 
poverty level, and the tribe’s access to capital markets. 
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(B) Each Program Participant shall annually submit to the Ad-
ministration— 

(i) a personal financial statement for each disadvantaged 
owner; 

(ii) a record of all payments made by the Program Partici-
pant to each of its disadvantaged owners or to any person or 
entity affiliated with such owners; and 

(iii) such other information as the Administration may deem 
necessary to make the determinations required by this para-
graph. 

(C)(i) Whenever, on the basis of information provided by a Pro-
gram Participant pursuant to subparagraph (B) or otherwise, the 
Administration has reason to believe that the standards to estab-
lish economic disadvantage pursuant to subparagraph (A) have not 
been met, the Administration shall conduct a review to determine 
whether such Program Participant and its disadvantaged owners 
continue to be impaired in their ability to compete in the free en-
terprise system due to diminished capital and credit opportunities 
when compared to other concerns in the same business area, which 
are not socially disadvantaged. 

(ii) If the Administration determines, pursuant to such review, 
that a Program Participant and its disadvantaged owners are no 
longer economically disadvantaged for the purpose of receiving as-
sistance under this subsection, the Program Participant shall be 
graduated pursuant to section 7(j)(10)(G) subject to the right to a 
hearing as provided for under paragraph (9). 

(D)(i) Whenever, on the basis of information provided by a Pro-
gram Participant pursuant to subparagraph (B) or otherwise, the 
Administration has reason to believe that the amount of funds or 
other assets withdrawn from a Program Participant for the per-
sonal benefit of its disadvantaged owners or any person or entity 
affiliated with such owners may have been unduly excessive, the 
Administration shall conduct a review to determine whether such 
withdrawal of funds or other assets was detrimental to the achieve-
ment of the targets, objectives, and goals contained in such Pro-
gram Participant’s business plan. 

(ii) If the Administration determines, pursuant to such review, 
that funds or other assets have been withdrawn to the detriment 
of the Program Participant’s business, the Administration shall— 

(I) initiate a proceeding to terminate the Program Partici-
pant pursuant to section 7(j)(10)(F), subject to the right to a 
hearing under paragraph (9); or 

(II) require an appropriate reinvestment of funds or other as-
sets and such other steps as the Administration may deem nec-
essary to ensure the protection of the concern. 

(E) Whenever the Administration computes personal net worth 
for any purpose under this paragraph, it shall exclude from such 
computation— 

(i) the value of investments that disadvantaged owners have 
in their concerns, except that such value shall be taken into ac-
count under this paragraph when comparing such concerns to 
other concerns in the same business area that are owned by 
other than socially disadvantaged persons; 

(ii) the equity that disadvantaged owners have in their pri-
mary personal residences, except that any portion of such eq-
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uity that is attributable to unduly excessive withdrawals from 
a Program Participant or a concern applying for program par-
ticipation shall be taken into account. 

(7)(A) No small business concern shall be deemed eligible for any 
assistance pursuant to this subsection unless the Administration 
determines that with contract, financial, technical, and manage-
ment support the small business concern will be able to perform 
contracts which may be awarded to such concern under paragraph 
(1)(C) and has reasonable prospects for success in competing in the 
private sector. 

(B) Limitations established by the Administration in its regula-
tions and procedures restricting the award of contracts pursuant to 
this subsection to a limited number of standard industrial classi-
fication codes in an approved business plan shall not be applied in 
a manner that inhibits the logical business progression by a par-
ticipating small business concern into areas of industrial endeavor 
where such concern has the potential for success. 

(8) All determinations made pursuant to paragraph (5) with re-
spect to whether a group has been subjected to prejudice or bias 
shall be made by the Administrator after consultation with the As-
sociate Administrator for Minority Small Business and Capital 
Ownership Development. All other determinations made pursuant 
to paragraphs (4), (5), (6), and (7) shall be made by the Associate 
Administrator for Minority Small Business and Capital Ownership 
Development under the supervision of, and responsible to, the Ad-
ministrator. 

(9)(A) Subject to the provisions of subparagraph (E), the Admin-
istration, prior to taking any action described in subparagraph (B), 
shall provide the small business concern that is the subject of such 
action, an opportunity for a hearing on the record, in accordance 
with chapter 5 of title 5, United States Code. 

(B) The actions referred to in subparagraph (A) are— 
(i) denial of program admission based upon a negative deter-

mination pursuant to paragraph (4), (5), or (6); 
(ii) a termination pursuant to section 7(j)(10)(F); 
(iii) a graduation pursuant to section 7(j)(10)(G); and 
(iv) the denial of a request to issue a waiver pursuant to 

paragraph (21)(B). 
(C) The Administration’s proposed action, in any proceeding con-

ducted under the authority of this paragraph, shall be sustained 
unless it is found to be arbitrary, capricious, or contrary to law. 

(D) A decision rendered pursuant to this paragraph shall be the 
final decision of the Administration and shall be binding upon the 
Administration and those within its employ. 

(E) The adjudicator selected to preside over a proceeding con-
ducted under the authority of this paragraph shall decline to accept 
jurisdiction over any matter that— 

(i) does not, on its face, allege facts that, if proven to be true, 
would warrant reversal or modification of the Administration’s 
position; 

(ii) is untimely filed; 
(iii) is not filed in accordance with the rules of procedure 

governing such proceedings; or 
(iv) has been decided by or is the subject of an adjudication 

before a court of competent jurisdiction over such matters. 
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(F) Proceedings conducted pursuant to the authority of this para-
graph shall be completed and a decision rendered, insofar as prac-
ticable, within ninety days after a petition for a hearing is filed 
with the adjudicating office. 

(10) The Administration shall develop and implement an out-
reach program to inform and recruit small business concerns to 
apply for eligibility for assistance under this subsection. Such pro-
gram shall make a sustained and substantial effort to solicit appli-
cations for certification from small business concerns located in 
areas of concentrated unemployment or underemployment or with-
in labor surplus areas and within States having relatively few Pro-
gram Participants and from small disadvantaged business concerns 
in industry categories that have not substantially participated in 
the award of contracts let under the authority of this subsection. 

(11) To the maximum extent practicable, construction sub-
contracts awarded by the Administration pursuant to this sub-
section shall be awarded within the county or State where the 
work is to be performed. 

(12)(A) The Administration shall require each concern eligible to 
receive subcontracts pursuant to this subsection to annually pre-
pare and submit to the Administration a capability statement. 
Such statement shall briefly describe such concern’s various con-
tract performance capabilities and shall contain the name and tele-
phone number of the Business Opportunity Specialist assigned 
such concern. The Administration shall separate such statements 
by those primarily dependent upon local contract support and those 
primarily requiring a national marketing effort. Statements pri-
marily dependent upon local contract support shall be disseminated 
to appropriate buying activities in the marketing area of the con-
cern. The remaining statements shall be disseminated to the Direc-
tors of Small and Disadvantaged Business Utilization for the ap-
propriate agencies who shall further distribute such statements to 
buying activities with such agencies that may purchase the types 
of items or services described on the capability statements. 

(B) Contracting activities receiving capability statements shall, 
within 60 days after receipt, contact the relevant Business Oppor-
tunity Specialist to indicate the number, type, and approximate 
dollar value of contract opportunities that such activities may be 
awarding over the succeeding 12-month period and which may be 
appropriate to consider for award to those concerns for which it has 
received capability statements. 

(C) Each executive agency reporting to the Federal Procurement 
Data System contract actions with an aggregate value in excess of 
$50,000,000 in fiscal year 1988, or in any succeeding fiscal year, 
shall prepare a forecast of expected contract opportunities or class-
es of contract opportunities for the next and succeeding fiscal years 
that small business concerns, including those owned and controlled 
by socially and economically disadvantaged individuals, are capable 
of performing. Such forecast shall be periodically revised during 
such year. To the extent such information is available, the agency 
forecasts shall specify: 

(i) The approximate number of individual contract opportuni-
ties (and the number of opportunities within a class). 

(ii) The approximate dollar value, or range of dollar values, 
for each contract opportunity or class of contract opportunities. 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00295 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



296 

(iii) The anticipated time (by fiscal year quarter) for the 
issuance of a procurement request. 

(iv) The activity responsible for the award and administra-
tion of the contract. 

(D) The head of each executive agency subject to the provisions 
of subparagraph (C) shall within 10 days of completion furnish 
such forecasts to— 

(i) the Director of the Office of Small and Disadvantaged 
Business Utilization established pursuant to section 15(k) for 
such agency; and 

(ii) the Administrator. 
(E) The information reported pursuant to subparagraph (D) may 

be limited to classes of items and services for which there are sub-
stantial annual purchases. 

(F) Such forecasts shall be available to small business concerns. 
(13) For purposes of this subsection, the term ‘‘Indian tribe’’ 

means any Indian tribe, band, nation, or other organized group or 
community of Indians, including any Alaska Native village or re-
gional or village corporation (within the meaning of the Alaska Na-
tive Claims Settlement Act) which— 

(A) is recognized as eligible for the special programs and 
services provided by the United States to Indians because of 
their status as Indians, or 

(B) is recognized as such by the State in which such tribe, 
band, nation, group, or community resides. 

(14) LIMITATIONS ON SUBCONTRACTING.—A concern may not 
be awarded a contract under this subsection as a small busi-
ness concern unless the concern agrees to satisfy the require-
ments of section 46. 

(15) For purposes of this subsection, the term ‘‘Native Hawaiian 
Organization’’ means any community service organization serving 
Native Hawaiians in the State of Hawaii which— 

(A) is a nonprofit corporation that has filed articles of incor-
poration with the director (or the designee thereof) of the Ha-
waii Department of Commerce and Consumer Affairs, or any 
successor agency, 

(B) is controlled by Native Hawaiians, and 
(C) whose business activities will principally benefit such 

Native Hawaiians. 
(16)(A) The Administration shall award sole source contracts 

under this section to any small business concern recommended by 
the procuring agency offering the contract opportunity if— 

(i) the Program Participant is determined to be a responsible 
contractor with respect to performance of such contract oppor-
tunity; 

(ii) the award of such contract would be consistent with the 
Program Participant’s business plan; and 

(iii) the award of the contract would not result in the Pro-
gram Participant exceeding the requirements established by 
section 7(j)(10)(I). 

(B) To the maximum extent practicable, the Administration shall 
promote the equitable geographic distribution of sole source con-
tracts awarded pursuant to this subsection. 

(17)(A) An otherwise responsible business concern that is in com-
pliance with the requirements of subparagraph (B) shall not be de-
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nied the opportunity to submit and have considered its offer for 
any procurement contract, which contract has as its principal pur-
pose the supply of a product to be let pursuant to this subsection, 
subsection (m), section 15(a), section 31, or section 36, solely be-
cause such concern is other than the actual manufacturer or proc-
essor of the product to be supplied under the contract. 

(B) To be in compliance with the requirements referred to in sub-
paragraph (A), such a business concern shall— 

(i) be primarily engaged in the wholesale or retail trade; 
(ii) be a small business concern under the numerical size 

standard for the Standard Industrial Classification Code as-
signed to the contract solicitation on which the offer is being 
made; 

(iii) be a regular dealer, as defined pursuant to section 35(a) 
of title 41, United States Code (popularly referred to as the 
Walsh-Healey Public Contracts Act), in the product to be of-
fered the Government or be specifically exempted from such 
section by section 7(j)(13)(C); and 

(iv) represent that it will supply the product of a domestic 
small business manufacturer or processor, unless a waiver of 
such requirement is granted— 

(I) by the Administrator, after reviewing a determination 
by the contracting officer that no small business manufac-
turer or processor can reasonably be expected to offer a 
product meeting the specifications (including period for 
performance) required of an offeror by the solicitation; or 

(II) by the Administrator for a product (or class of prod-
ucts), after determining that no small business manufac-
turer or processor is available to participate in the Federal 
procurement market. 

(C) LIMITATION.—This paragraph shall not apply to a con-
tract that has as its principal purpose the acquisition of serv-
ices or construction. 

(18)(A) No person within the employ of the Administration shall, 
during the term of such employment and for a period of two years 
after such employment has been terminated, engage in any activity 
or transaction specified in subparagraph (B) with respect to any 
Program Participant during such person’s term of employment, if 
such person participated personally (either directly or indirectly) in 
decision-making responsibilities relating to such Program Partici-
pant or with respect to the administration of any assistance pro-
vided to Program Participants generally under this subsection, sec-
tion 7(j)(10), or section 7(a)(20). 

(B) The activities and transactions prohibited by subparagraph 
(A) include— 

(i) the buying, selling, or receiving (except by inheritance) of 
any legal or beneficial ownership of stock or any other owner-
ship interest or the right to acquire any such interest; 

(ii) the entering into or execution of any written or oral 
agreement (whether or not legally enforceable) to purchase or 
otherwise obtain any right or interest described in clause (i); 
or 

(iii) the receipt of any other benefit or right that may be an 
incident of ownership. 
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(C)(i) The employees designated in clause (ii) shall annually sub-
mit a written certification to the Administration regarding compli-
ance with the requirements of this paragraph. 

(ii) The employees referred to in clause (i) are— 
(I) regional administrators; 
(II) district directors; 
(III) the Associate Administrator for Minority Small Busi-

ness and Capital Ownership Development; 
(IV) employees whose principal duties relate to the award of 

contracts or the provision of other assistance pursuant to this 
subsection or section 7(j)(10); and 

(V) such other employees as the Administrator may deem ap-
propriate. 

(iii) Any present or former employee of the Administration who 
violates this paragraph shall be subject to a civil penalty, assessed 
by the Attorney General, that shall not exceed 300 per centum of 
the maximum amount of gain such employee realized or could have 
realized as a result of engaging in those activities and transactions 
prescribed by subparagraph (B). 

(iv) In addition to any other remedy or sanction provided for 
under law or regulation, any person who falsely certifies pursuant 
to clause (i) shall be subject to a civil penalty under the Program 
Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801–3812). 

(19)(A) Any employee of the Administration who has authority to 
take, direct others to take, recommend, or approve any action with 
respect to any program or activity conducted pursuant to this sub-
section or section 7(j), shall not, with respect to any such action, 
exercise or threaten to exercise such authority on the basis of the 
political activity or affiliation of any party. Employees of the Ad-
ministration shall expeditiously report to the Inspector General of 
the Administration any such action for which such employee’s par-
ticipation has been solicitated or directed. 

(B) Any employee who willfully and knowingly violates subpara-
graph (A) shall be subject to disciplinary action, which may consist 
of separation from service, reduction in grade, suspension, or rep-
rimand. 

(C) Subparagraph (A) shall not apply to any action taken as a 
penalty or other enforcement of a violation of any law, rule, or reg-
ulation prohibiting or restricting political activity. 

(D) The prohibitions of subparagraph (A), and remedial measures 
provided for under subparagraphs (B) and (C) with regard to such 
prohibitions, shall be in addition to, and not in lieu of, any other 
prohibitions, measures or liabilities that may arise under any other 
provision of law. 

(20)(A) Small business concerns participating in the Program 
under section 7(j)(10) and eligible to receive contracts pursuant to 
this section shall semiannually report to their assigned Business 
Opportunity Specialist the following: 

(i) A listing of any agents, representatives, attorneys, ac-
countants, consultants, and other parties (other than employ-
ees) receiving compensation to assist in obtaining a Federal 
contract for such Program Participant. 

(ii) The amount of compensation received by any person list-
ed under clause (i) during the relevant reporting period and a 
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description of the activities performed in return for such com-
pensation. 

(B) The Business Opportunity Specialist shall promptly review 
and forward such report to the Associate Administrator for Minor-
ity Small Business and Capital Ownership Development. Any re-
port that raises a suspicion of improper activity shall be reported 
immediately to the Inspector General of the Administration. 

(C) The failure to submit a report pursuant to the requirements 
of this subsection and applicable regulations shall be considered 
‘‘good cause’’ for the initiation of a termination proceeding pursuant 
to section 7(j)(10)(F). 

(21)(A) Subject to the provisions of subparagraph (B), a contract 
(including options) awarded pursuant to this subsection shall be 
performed by the concern that initially received such contract. Not-
withstanding the provisions of the preceding sentence, if the owner 
or owners upon whom eligibility was based relinquish ownership or 
control of such concern, or enter into any agreement to relinquish 
such ownership or control, such contract or option shall be termi-
nated for the convenience of the Government, except that no repur-
chase costs or other damages may be assessed against such con-
cerns due solely to the provisions of this subparagraph. 

(B) The Administrator may, on a nondelegable basis, waive the 
requirements of subparagraph (A) only if one of the following condi-
tions exist: 

(i) When it is necessary for the owners of the concern to sur-
render partial control of such concern on a temporary basis in 
order to obtain equity financing. 

(ii) The head of the contracting agency for which the contract 
is being performed certifies that termination of the contract 
would severely impair attainment of the agency’s program ob-
jectives or missions; 

(iii) Ownership and control of the concern that is performing 
the contract will pass to another small business concern that 
is a program participant, but only if the acquiring firm would 
otherwise be eligible to receive the award directly pursuant to 
subsection (a); 

(iv) The individuals upon whom eligibility was based are no 
longer able to exercise control of the concern due to incapacity 
or death; or 

(v) When, in order to raise equity capital, it is necessary for 
the disadvantaged owners of the concern to relinquish owner-
ship of a majority of the voting stock of such concern, but only 
if— 

(I) such concern has exited the Capital Ownership Devel-
opment Program; 

(II) the disadvantaged owners will maintain ownership 
of the largest single outstanding block of voting stock (in-
cluding stock held by affiliated parties); and 

(III) the disadvantaged owners will maintain control of 
daily business operations. 

(C) The Administrator may waive the requirements of sub-
paragraph (A) if— 

(i) in the case of subparagraph (B) (i), (ii) and (iv), he is 
requested to do so prior to the actual relinquishment of 
ownership or control; and 
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(ii) in the case of subparagraph (B)(iii), he is requested 
to do so as soon as possible after the incapacity or death 
occurs. 

(D) Concerns performing contracts awarded pursuant to this sub-
section shall be required to notify the Administration immediately 
upon entering an agreement (either oral or in writing) to transfer 
all or part of its stock or other ownership interest to any other 
party. 

(E) Notwithstanding any other provision of law, for the purposes 
of determining ownership and control of a concern under this sec-
tion, any potential ownership interests held by investment compa-
nies licensed under the Small Business Investment Act of 1958 
shall be treated in the same manner as interests held by the indi-
viduals upon whom eligibility is based. 

(b) It shall also be the duty of the Administration and it is here-
by empowered, whenever it determines such action is necessary— 

(1)(A) to provide— 
(i) technical, managerial, and informational aids to small 

business concerns— 
(I) by advising and counseling on matters in connec-

tion with Government procurement and policies, prin-
ciples, and practices of good management; 

(II) by cooperating and advising with— 
(aa) voluntary business, professional, edu-

cational, and other nonprofit organizations, asso-
ciations, and institutions (except that the Admin-
istration shall take such actions as it determines 
necessary to ensure that such cooperation does not 
constitute or imply an endorsement by the Admin-
istration of the organization or its products or 
services, and shall ensure that it receives appro-
priate recognition in all printed materials); and 

(bb) other Federal and State agencies; 
(III) by maintaining a clearinghouse for information 

on managing, financing, and operating small business 
enterprises; and 

(IV) by disseminating such information, including 
through recognition events, and by other activities 
that the Administration determines to be appropriate; 
and 

(ii) through cooperation with a profit-making concern 
(referred to in this paragraph as a ‘‘cosponsor’’), training, 
information, and education to small business concerns, ex-
cept that the Administration shall— 

(I) take such actions as it determines to be appro-
priate to ensure that— 

(aa) the Administration receives appropriate 
recognition and publicity; 

(bb) the cooperation does not constitute or imply 
an endorsement by the Administration of any 
product or service of the cosponsor; 

(cc) unnecessary promotion of the products or 
services of the cosponsor is avoided; and 

(dd) utilization of any one cosponsor in a mar-
keting area is minimized; and 
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(II) develop an agreement, executed on behalf of the 
Administration by an employee of the Administration 
in Washington, the District of Columbia, that pro-
vides, at a minimum, that— 

(aa) any printed material to announce the co-
sponsorship or to be distributed at the cospon-
sored activity, shall be approved in advance by the 
Administration; 

(bb) the terms and conditions of the cooperation 
shall be specified; 

(cc) only minimal charges may be imposed on 
any small business concern to cover the direct 
costs of providing the assistance; 

(dd) the Administration may provide to the co-
sponsorship mailing labels, but not lists of names 
and addresses of small business concerns compiled 
by the Administration; 

(ee) all printed materials containing the names 
of both the Administration and the cosponsor shall 
include a prominent disclaimer that the coopera-
tion does not constitute or imply an endorsement 
by the Administration of any product or service of 
the cosponsor; and 

(ff) the Administration shall ensure that it re-
ceives appropriate recognition in all cosponsorship 
printed materials. 

(B) To establish, conduct, and publicize, and to recruit, se-
lect, and train volunteers for (and to enter into contracts, 
grants, or cooperative agreements therefor), volunteer pro-
grams, including a Service Corps of Retired Executives 
(SCORE) and an Active Corps of Executive (ACE) for the pur-
poses of section 8(b)(1)(A) of this Act. To facilitate the imple-
mentation of such volunteer programs the Administration shall 
maintain at its headquarters and pay the salaries, benefits, 
and expenses of a volunteer and professional staff to manage 
and oversee the program. Any such payments made pursuant 
to this subparagraph shall be effective only to such extent or 
in such amounts as are provided in advance in appropriation 
Acts. Notwithstanding any other provision of law, SCORE may 
solicit cash and in-kind contributions from the private sector to 
be used to carry out its functions under this Act, and may use 
payments made by the Administration pursuant to this sub-
paragraph for such solicitation and the management of the 
contributions received. The head of the SCORE program estab-
lished under this subparagraph may not decline to provide 
services to an otherwise eligible small business concern solely 
because such concern is a cannabis-related legitimate business 
or service provider. 

(C) To allow any individual or group of persons participating 
with it in furtherance of the purposes of subparagraphs (A) 
and (B) to use the Administration’s office facilities and related 
material and services as the Administration deems appro-
priate, including clerical and stenographic service: 

(i) such volunteers, while carrying out activities under 
section 8(b)(1) of this Act shall be deemed Federal employ-
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ees for the purposes of the Federal tort claims provisions 
in title 28, United States Code; and for the purposes of 
subchapter I of chapter 81 of title 5, United States Code 
(relative to compensation to Federal employees for work 
injuries) shall be deemed civil employees of the United 
States within the meaning of the term ‘‘employee’’ as de-
fined in section 8101 of title 5, United States Code, and 
the provisions of that subchapter shall apply except that 
in computing compensation benefits for disability or death, 
the monthly pay of a volunteer shall be deemed that re-
ceived under the entrance salary for a grade GS–11 em-
ployee: 

(ii) the Administrator is authorized to reimburse such 
volunteers for all necessary out-of-pocket expenses incident 
to their provision of services under this Act, or in connec-
tion with attendance at meetings sponsored by the Admin-
istration, or for the cost of malpractice insurance, as the 
Administrator shall determine, in accordance with regula-
tions which he or she shall prescribe, and, while they are 
carrying out such activities away from their homes or reg-
ular places of business, for travel expenses (including per 
diem in lieu of subsistence) as authorized by section 5703 
of title 5, United States Code, for individuals serving with-
out pay; and 

(iii) such volunteers shall in no way provide services to 
a client of such Administration with a delinquent loan out-
standing, except upon a specific request signed by such cli-
ent for assistance in connection with such matter. 

(D) Notwithstanding any other provision of law, no payment 
for supportive services or reimbursement of out-of-pocket ex-
penses made to persons serving pursuant to section 8(b)(1) of 
this Act shall be subject to any tax or charge or be treated as 
wages or compensation for the purposes of unemployment, dis-
ability, retirement, public assistance, or similar benefit pay-
ments, or minimum wage laws. 

(E) In carrying out its functions under subparagraph (A), to 
make grants (including contracts and cooperative agreements) 
to any public or private institution of higher education for the 
establishment and operation of a small business institute, 
which shall be used to provide business counseling and assist-
ance to small business concerns through the activities of stu-
dents enrolled at the institution, which students shall be enti-
tled to receive educational credits for their activities. 

(F) Notwithstanding any other provision of law and pursuant 
to regulations which the Administrator shall provide, counsel 
may be employed and counsel fees, court costs, bail, and other 
expenses incidental to the defense of volunteers may be paid 
in judicial or Administrative proceedings arising directly out of 
the performance of activities pursuant to section 8(b)(1) of this 
Act, as amended (15 U.S.C. 637(b)(1)) to which volunteers have 
been made parties. 

(G) In carrying out its functions under this Act and to carry 
out the activities authorized by title IV of the Women’s Busi-
ness Ownership Act of 1988, the Administration is authorized 
to accept, in the name of the Administration, and employ or 
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dispose of in furtherance of the purposes of this Act, any 
money or property, real, personal, or mixed, tangible, or intan-
gible, received by gift, devise, bequest, or otherwise; and, fur-
ther, to accept gratuitous services and facilities. 

(2) to make a complete inventory of all productive facilities 
of small-business concerns or to arrange for such inventory to 
be made by any other governmental agency which has the fa-
cilities. In making any such inventory, the appropriate agen-
cies in the several States may be requested to furnish an in-
ventory of the productive facilities of small-business concerns 
in each respective State if such an inventory is available or in 
prospect; 

(3) to coordinate and to ascertain the means by which the 
productive capacity of small-business concerns can be most ef-
fectively utilized; 

(4) to consult and cooperative with officers of the Govern-
ment having procurement or property disposal powers, in order 
to utilize the potential productive capacity of plants operated 
by small-business concerns; 

(5) to obtain information as to methods and practices which 
Government prime contractors utilize in letting subcontracts 
and to take action to encourage the letting of subcontracts by 
prime contractors to small-business concerns at prices and on 
conditions and terms which are fair and equitable; 

(6) to determine within any industry the concerns, firms, 
persons, corporations, partnerships, cooperatives, or other busi-
ness enterprises which are to be designated ‘‘small-business 
concerns’’ for the purpose of effectuating the provisions of this 
Act. To carry out this purpose the Administrator, when re-
quested to do so, shall issue in response to each such request 
an appropriate certificate certifying an individual concern as a 
‘‘small-business concern’’ in accordance with the criteria ex-
pressed in this Act. Any such certificate shall be subject to rev-
ocation when the concern covered thereby ceases to be a 
‘‘small-business concern.’’ Offices of the Government having 
procurement or lending powers, or engaging in the disposal of 
Federal property or allocating materials or supplies, or promul-
gating regulations affecting the distribution of materials or 
supplies, shall accept as conclusive the Administration’s deter-
mination as to which enterprises are to be designated ‘‘small- 
business concerns’’, as authorized and directed under this para-
graph; 

(7)(A) to certify to Government procurement officers, and of-
ficers engaged in the sale and disposal of Federal property, 
with respect to all elements of responsibility, including, but not 
limited to, capability, competency, capacity, credit, integrity, 
perseverance, and tenacity, of any small business concern or 
group of such concerns to receive and perform a specific Gov-
ernment contract. A Government procurement officer or an of-
ficer engaged in the sale and disposal of Federal property may 
not, for any reason specified in the preceding sentence, pre-
clude any small business concern or group of such concerns 
from being awarded such contract without referring the matter 
for a final disposition to the Administration. 
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(B) if a Government procurement officer finds that an other-
wise qualified small business concern may be ineligible due to 
the provisions of section 35(a) of title 41, United States Code 
(the Walsh-Healey Public Contracts Act), he shall notify the 
Administration in writing of such finding. The Administration 
shall review such finding and shall either dismiss it and certify 
the small business concern to be an eligible Government con-
tractor for a specific Government contract or if it concurs in the 
finding, forward the matter to the Secretary of Labor for final 
disposition, in which case the Administration may certify the 
small business concern only if the Secretary of Labor finds the 
small business concern not to be in violation. 

(C) in any case in which a small business concern or group 
of such concerns has been certified by the Administration pur-
suant to (A) or (B) to be a responsible or eligible Government 
contractor as to a specific Government contract, the officers of 
the Government having procurement or property disposal pow-
ers are directed to accept such certification as conclusive, and 
shall let such Government contract to such concern or group of 
concerns without requiring it to meet any other requirement of 
responsibility or eligibility. Notwithstanding the first sentence 
of this subparagraph, the Administration may not establish an 
exemption from referral or notification or refuse to accept a re-
ferral or notification from a Government procurement officer 
made pursuant to subparagraph (A) or (B) of this paragraph, 
but nothing in this paragraph shall require the processing of 
an application for certification if the small business concern to 
which the referral pertains declines to have the application 
processed. 

(8) to obtain from any Federal department, establishment, or 
agency engaged in procurement or in the financing of procure-
ment or production such reports concerning the letting of con-
tracts and subcontracts and the making of loans to business 
concerns as it may deem pertinent in carrying out its functions 
under this Act; 

(9) to obtain from any Federal department, establishment, or 
agency engaged in the disposal of Federal property such re-
ports concerning the solicitation of bids, time of sale, or other-
wise as it may deem pertinent in carrying out its functions 
under this Act; 

(10) to obtain from suppliers of materials information per-
taining to the method of filling orders and the bases for allo-
cating their supply, whenever it appears that any small busi-
ness is unable to obtain materials from its normal sources; 

(11) to make studies and recommendations to the appro-
priate Federal agencies to insure that a fair proportion of the 
total purchases and contracts for property and services for the 
Government be placed with small-business enterprises, to in-
sure that a fair proportion of Government contacts for research 
and development be placed with small-business concerns, to in-
sure that a fair proportion of the total sales of Government 
property be made to small-business concerns, and to insure a 
fair and equitable share of materials, supplies, and equipment 
to small-business concerns; 
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(12) to consult and cooperate with all Government agencies 
for the purpose of insuring that small-business concerns shall 
receive fair and reasonable treatment from such agencies; 

(13) to establish such advisory boards and committees as 
may be necessary to achieve the purposes of this Act and of the 
Small Business Investment Act of 1958; to call meetings of 
such boards and committees from time to time; to pay the 
transportation expenses and a per diem allowance in accord-
ance with section 5703 of title 5, United States Code, to the 
members of such boards and committees for travel and subsist-
ence expenses incurred at the request of the Administration in 
connection with travel to points more than fifty miles distant 
from the homes of such members in attending the meetings of 
such boards and committees; and to rent temporarily, within 
the District of Columbia or elsewhere, such hotel or other ac-
commodations as are needed to facilitate the conduct of such 
meetings; 

(14) to provide at the earliest practicable time such informa-
tion and assistance as may be appropriate, including informa-
tion concerning eligibility for loans under section 7(b)(3), to 
local public agencies (as defined in section 110(h) of the Hous-
ing Act of 1949) and to small-business concerns to be displaced 
by federally aided urban renewal projects in order to assist 
such small-business concerns in reestablishing their oper-
ations; 

(15) to disseminate, without regard to the provisions of sec-
tion 3204 of title 39, United States Code, data and information, 
in such form as it shall deem appropriate, to public agencies, 
private organizations, and the general public; 

(16) to make studies of matters materially affecting the com-
petitive strength of small business, and of the effect on small 
business of Federal laws, programs, and regulations, and to 
make recommendations to the appropriate Federal agency or 
agencies for the adjustment of such programs and regulations 
to the needs of small business; and 

(17) to make grants to, and enter into contracts and coopera-
tive agreements with, educational institutions, private busi-
nesses, veterans’ nonprofit community-based organizations, 
and Federal, State, and local departments and agencies for the 
establishment and implementation of outreach programs for 
disabled veterans (as defined in section 4211(3) of title 38, 
United States Code), veterans, and members of a reserve com-
ponent of the Armed Forces. 

(c) [Reserved.] 
(d)(1) It is the policy of the United States that small business 

concerns, small business concerns owned and controlled by vet-
erans, small business concerns owned and controlled by service-dis-
abled veterans, qualified HUBZone small business concerns, small 
business concerns owned and controlled by socially and economi-
cally disadvantaged individuals, and small business concerns 
owned and controlled by women, shall have the maximum prac-
ticable opportunity to participate in the performance of contracts 
let by any Federal agency, including contracts and subcontracts for 
subsystems, assemblies, components, and related services for major 
systems. It is further the policy of the United States that its prime 
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contractors establish procedures to ensure the timely payment of 
amounts due pursuant to the terms of their subcontracts with 
small business concerns, small business concerns owned and con-
trolled by veterans, small business concerns owned and controlled 
by service-disabled veterans, qualified HUBZone small business 
concerns, small business concerns owned and controlled by socially 
and economically disadvantaged individuals, and small business 
concerns owned and controlled by women. 

(2) The clause stated in paragraph (3) shall be included in all 
contracts let by any Federal agency except any contract which— 

(A) does not exceed the simplified acquisition threshold; 
(B) including all subcontracts under such contracts will be 

performed entirely outside of any State, territory, or possession 
of the United States, the District of Columbia, or the Common-
wealth of Puerto Rico; or 

(C) is for services which are personal in nature. 
(3) The clause required by paragraph (2) shall be as follows: 

(A) It is the policy of the United States that small business 
concerns, small business concerns owned and controlled by vet-
erans, small business concerns owned and controlled by serv-
ice-disabled veterans, qualified HUBZone small business con-
cerns, small business concerns owned and controlled by socially 
and economically disadvantaged individuals, and small busi-
ness concerns owned and controlled by women shall have the 
maximum practicable opportunity to participate in the per-
formance of contracts let by any Federal agency, including con-
tracts and subcontracts for subsystems, assemblies, compo-
nents, and related services for major systems. It is further the 
policy of the United States that its prime contractors establish 
procedures to ensure the timely payment of amounts due pur-
suant to the terms of their subcontracts with small business 
concerns, small business concerns owned and controlled by vet-
erans, small business concerns owned and controlled by serv-
ice-disabled veterans, qualified HUBZone small business con-
cerns, small business concerns owned and controlled by socially 
and economically disadvantaged individuals, and small busi-
ness concerns owned and controlled by women. 

(B) The contractor hereby agrees to carry out this policy in 
the awarding of subcontracts to the fullest extent consistent 
with the efficient performance of this contract. The contractor 
further agrees to cooperate in any studies or surveys as may 
be conducted by the United States Small Business Administra-
tion or the awarding agency of the United States as may be 
necessary to determine the extent of the contractor’s compli-
ance with this clause. 

(C) As used in this contract, the term ‘‘small business con-
cern’’ shall mean a small business as defined pursuant to sec-
tion 3 of the Small Business Act and relevant regulations pro-
mulgated pursuant thereto. The term ‘‘small business concern 
owned and controlled by socially and economically disadvan-
taged individuals’’ shall mean a small business concern— 

(i) which is at least 51 per centum owned by one or more 
socially and economically disadvantaged individuals; or, in 
the case of any publicly owned business, at least 51 per 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00306 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



307 

centum of the stock of which is owned by one or more so-
cially and economically disadvantaged individuals; and 

(ii) whose management and daily business operations 
are controlled by one or more of such individuals. 

The contractor shall presume that socially and economically 
disadvantaged individuals include Black Americans, Hispanic 
Americans, Native Americans, Asian Pacific Americans, and 
other minorities, or any other individual found to be disadvan-
taged by the Administration pursuant to section 8(a) of the 
Small Business Act. 

(D) The term ‘‘small business concern owned and controlled 
by women’’ shall mean a small business concern— 

(i) which is at least 51 per centum owned by one or more 
women; or, in the case of any publicly owned business, at 
least 51 per centum of the stock of which is owned by one 
or more women; and 

(ii) whose management and daily business operations 
are controlled by one or more women. 

(E) The term ‘‘small business concern owned and controlled 
by veterans’’ shall mean a small business concern— 

(i) which is at least 51 per centum owned by one or more 
eligible veterans; or, in the case of any publicly owned 
business, at least 51 per centum of the stock of which is 
owned by one or more veterans; and 

(ii) whose management and daily business operations 
are controlled by such veterans. The contractor shall treat 
as veterans all individuals who are veterans within the 
meaning of the term under section 3(q) of the Small Busi-
ness Act. 

(F) Contractors acting in good faith may rely on written rep-
resentations by their subcontractors regarding their status as 
either a small business concern, small business concern owned 
and controlled by veterans, small business concern owned and 
controlled by service-disabled veterans, a small business con-
cern owned and controlled by socially and economically dis-
advantaged individuals, or a small business concern owned and 
controlled by women. 

(G) In this contract, the term ‘‘qualified HUBZone small 
business concern’’ has the meaning given that term in section 
31(b). 

(H) In this contract, the term ‘‘small business concern owned 
and controlled by service-disabled veterans’’ has the meaning 
given that term in section 3(q). 

(4)(A) Each solicitation of an offer for a contract to be let by a 
Federal agency which is to be awarded pursuant to the negotiated 
method of procurement and which may exceed $1,000,000, in the 
case of a contract for the construction of any public facility, or 
$500,000, in the case of all other contracts, shall contain a clause 
notifying potential offering companies of the provisions of this sub-
section relating to contracts awarded pursuant to the negotiated 
method of procurement. 

(B) Before the award of any contract to be let, or any amendment 
or modification to any contract let, by any Federal agency which— 

(i) is to be awarded, or was let, pursuant to the negotiated 
method of procurement, 
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(ii) is required to include the clause stated in paragraph (3), 
(iii) may exceed $1,000,000 in the case of a contract for the 

construction of any public facility, or $500,000 in the case of 
all other contracts, and 

(iv) which offers subcontracting possibilities, 
the apparent successful offeror shall negotiate with the procure-
ment authority a subcontracting plan which incorporates the infor-
mation prescribed in paragraph (6). The subcontracting plan shall 
be included in and made a material part of the contract. 

(C) If, within the time limit prescribed in regulations of the Fed-
eral agency concerned, the apparent successful offeror fails to nego-
tiate the subcontracting plan required by this paragraph, such of-
feror shall become ineligible to be awarded the contract. Prior com-
pliance of the offeror with other such subcontracting plans shall be 
considered by the Federal agency in determining the responsibility 
of that offeror for the award of the contract. 

(D) No contract shall be awarded to any offeror unless the pro-
curement authority determines that the plan to be negotiated by 
the offeror pursuant to this paragraph provides the maximum prac-
ticable opportunity for small business concerns, qualified HUBZone 
small business concerns, small business concerns owned and con-
trolled by veterans, small business concerns owned and controlled 
by service-disabled veterans, small business concerns owned and 
controlled by socially and economically disadvantaged individuals, 
and small business concerns owned and controlled by women to 
participate in the performance of the contract. 

(E) Notwithstanding any other provisions of law, every Federal 
agency, in order to encourage subcontracting opportunities for 
small business concerns, small business concerns owned and con-
trolled by veterans, small business concerns owned and controlled 
by service-disabled veterans, qualified HUBZone small business 
concerns, and small business concerns owned and controlled by the 
socially and economically disadvantaged individuals as defined in 
paragraph (3) of this subsection and for small business concerns 
owned and controlled by women, is hereby authorized to provide 
such incentives as such Federal agency may deem appropriate in 
order to encourage such subcontracting opportunities as may be 
commensurate with the efficient and economical performance of the 
contact: Provided, That, this subparagraph shall apply only to con-
tracts let pursuant to the negotiated method of procurement. 

(F)(i) Each contract subject to the requirements of this paragraph 
or paragraph (5) shall contain a clause for the payment of liq-
uidated damages upon a finding that a prime contractor has failed 
to make a good faith effort to comply with the requirements im-
posed on such contractor by this subsection. 

(ii) The contractor shall be afforded an opportunity to dem-
onstrate a good faith effort regarding compliance prior to the con-
tracting officer’s final decision regarding the impositon of damages 
and the amount thereof. The final decision of a contracting officer 
regarding the contractor’s obligation to pay such damages, or the 
amounts thereof, shall be subject to the Contract Disputes Act of 
1978 (41 U.S.C. 601–613). 

(iii) Each agency shall ensure that the goals offered by the appar-
ent successful bidder or offeror are attainable in relation to— 
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(I) the subcontracting opportunities available to the con-
tractor, commensurate with the efficient and economical per-
formance of the contract; 

(II) the pool of eligible subcontractors available to fulfill the 
subcontracting opportunities; and 

(III) the actual performance of such contractor in fulfilling 
the subcontracting goals specified in prior plans. 

(G) The following factors shall be designated by the Federal 
agency as significant factors for purposes of evaluating offers 
for a bundled contract where the head of the agency deter-
mines that the contract offers a significant opportunity for sub-
contracting: 

(i) A factor that is based on the rate provided under the 
subcontracting plan for small business participation in the 
performance of the contract. 

(ii) For the evaluation of past performance of an offeror, 
a factor that is based on the extent to which the offeror at-
tained applicable goals for small business participation in 
the performance of contracts. 

(5)(A) Each solicitation of a bid for any contract to be let, or any 
amendment or modification to any contract let, by any Federal 
agency which— 

(i) is to be awarded pursuant to the formal advertising meth-
od of procurement, 

(ii) is required to contain the clause stated in paragraph (3) 
of this subsection, 

(iii) may exceed $1,000,000 in the case of a contract for the 
construction of any public facility, or $500,000, in the case of 
all other contracts, and 

(iv) offers subcontracting possibilities, 
shall contain a clause requiring any bidder who is selected to be 
awarded a contract to submit to the Federal agency concerned a 
subcontracting plan which incorporates the information prescribed 
in paragraph (6). 

(B) If, within the time limit prescribed in regulations of the Fed-
eral agency concerned, the bidder selected to be awarded the con-
tract fails to submit the subcontracting plan required by this para-
graph, such bidder shall become ineligible to be awarded the con-
tract. Prior compliance of the bidder with other such subcon-
tracting plans shall be considered by the Federal agency in deter-
mining the responsibility of such bidder for the award of the con-
tract. The subcontracting plan of the bidder awarded the contract 
shall be included in and made a material part of the contract. 

(6) Each subcontracting plan required under paragraph (4) or (5) 
shall include— 

(A) percentage goals for the utilization as subcontractors of 
small business concerns, small business concerns owned and 
controlled by veterans, small business concerns owned and con-
trolled by service-disabled veterans, qualified HUBZone small 
business concerns, small business concerns owned and con-
trolled by socially and economically disadvantaged individuals, 
and small business concerns owned and controlled by women; 

(B) the name of an individual within the employ of the offer-
or or bidder who will administer the subcontracting program of 
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the offeror or bidder and a description of the duties of such in-
dividual; 

(C) a description of the efforts the offeror or bidder will take 
to assure that small business concerns, small business con-
cerns owned and controlled by veterans, small business con-
cerns owned and controlled by service-disabled veterans, quali-
fied HUBZone small business concerns, small business con-
cerns owned and controlled by socially and economically dis-
advantaged individuals, and small business concerns owned 
and controlled by women will have an equitable opportunity to 
compete for subcontracts; 

(D) assurances that the offeror or bidder will include the 
clause required by paragraph (2) of this subsection in all sub-
contracts which offer further subcontracting opportunities, and 
that the offeror or bidder will require all subcontractors (except 
small business concerns) who receive subcontracts in excess of 
$1,000,000 in the case of a contract for the construction of any 
public facility, or in excess of $500,000 in the case of all other 
contracts, to adopt a plan similar to the plan required under 
paragraph (4) or (5), and assurances at a minimum that the of-
feror or bidder, and all subcontractors required to maintain 
subcontracting plans pursuant to this paragraph, will— 

(i) review and approve subcontracting plans submitted 
by their subcontractors; 

(ii) monitor subcontractor compliance with their ap-
proved subcontracting plans; 

(iii) ensure that subcontracting reports are submitted by 
their subcontractors when required; 

(iv) acknowledge receipt of their subcontractors’ reports; 
(v) compare the performance of their subcontractors to 

subcontracting plans and goals; and 
(vi) discuss performance with subcontractors when nec-

essary to ensure their subcontractors make a good faith ef-
fort to comply with their subcontracting plans; 

(E) assurances that the offeror or bidder will submit such 
periodic reports and cooperate in any studies or surveys as 
may be required by the Federal agency or the Administration 
in order to determine the extent of compliance by the offeror 
or bidder with the subcontracting plan; 

(F) a recitation of the types of records the successful offeror 
or bidder will maintain to demonstrate procedures which have 
been adopted to comply with the requirements and goals set 
forth in this plan, including the establishment of source lists 
of small business concerns, small business concerns owned and 
controlled by veterans, small business concerns owned and con-
trolled by service-disabled veterans, qualified HUBZone small 
business concerns, small business concerns owned and con-
trolled by socially and economically disadvantaged individuals, 
and small business concerns owned and controlled by women; 
and efforts to identify and award subcontracts to such small 
business concerns; 

(G) a recitation of the types of records the successful offeror 
or bidder will maintain to demonstrate that procedures have 
been adopted to substantiate the credit the successful offeror 
or bidder will elect to receive under paragraph (16)(A); 
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(H) a recitation of the types of records the successful offeror 
or bidder will maintain to demonstrate procedures which have 
been adopted to ensure subcontractors at all tiers comply with 
the requirements and goals set forth in the plan established in 
accordance with subparagraph (D) of this paragraph, includ-
ing— 

(i) the establishment of source lists of small business 
concerns, small business concerns owned and controlled by 
veterans, small business concerns owned and controlled by 
service-disabled veterans, qualified HUBZone small busi-
ness concerns, small business concerns owned and con-
trolled by socially and economically disadvantaged individ-
uals, and small business concerns owned and controlled by 
women; and 

(ii) efforts to identify and award subcontracts to such 
small business concerns; and 

(I) a representation that the offeror or bidder will— 
(i) make a good faith effort to acquire articles, equip-

ment, supplies, services, or materials, or obtain the per-
formance of construction work from the small business 
concerns used in preparing and submitting to the con-
tracting agency the bid or proposal, in the same amount 
and quality used in preparing and submitting the bid or 
proposal; and 

(ii) provide to the contracting officer a written expla-
nation if the offeror or bidder fails to acquire articles, 
equipment, supplies, services, or materials or obtain the 
performance of construction work as described in clause (i). 

(7) The head of the contracting agency shall ensure that— 
(A) the agency collects and reports data on the extent to 

which contractors of the agency meet the goals and objec-
tives set forth in subcontracting plans submitted pursuant 
to this subsection; and 

(B) the agency periodically reviews data collected and re-
ported pursuant to subparagraph (A) for the purpose of en-
suring that such contractors comply in good faith with the 
requirements of this subsection and subcontracting plans 
submitted by the contractors pursuant to this subsection. 

(8) The provisions of paragraphs (4), (5), and (6) shall not apply 
to offerors or bidders who are small business concerns. 

(9) MATERIAL BREACH.—The failure of any contractor or sub-
contractor to comply in good faith with— 

(A) the clause contained in paragraph (3) of this sub-
section, 

(B) any plan required of such contractor pursuant to the 
authority of this subsection to be included in its contract 
or subcontract, or 

(C) assurances provided under paragraph (6)(E), 
shall be a material breach of such contract or subcontract and 
may be considered in any past performance evaluation of the 
contractor. 

(10) Nothing contained in this subsection shall be construed to 
supersede the requirements of Defense Manpower Policy Number 
4A (32A CFR Chap. 1) or any successor policy. 
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(11) In the case of contracts within the provisions of paragraphs 
(4), (5), and (6), the Administration is authorized to— 

(A) assist Federal agencies and businesses in complying with 
their responsibilities under the provisions of this subsection, 
including the formulation of subcontracting plans pursuant to 
paragraph (4); 

(B) review any solicitation for any contract to be let pursuant 
to paragraphs (4) and (5) to determine the maximum prac-
ticable opportunity for small business concerns, small business 
concerns owned and controlled by veterans, small business con-
cerns owned and controlled by service-disabled veterans, quali-
fied HUBZone small business concerns, small business con-
cerns owned and controlled by socially and economically dis-
advantaged individuals, and small business concerns owned 
and controlled by women to participate as subcontractors in 
the performance of any contract resulting from any solicitation, 
and to submit its findings, which shall be advisory in nature, 
to the appropriate Federal agency; and 

(C) evaluate compliance with subcontracting plans as a sup-
plement to evaluations performed by the contracting agency, 
either on a contract-by-contract basis or, in the case of contrac-
tors having multiple contracts, on an aggregate basis. 

(12) For purposes of determining the attainment of a subcontract 
utilization goal under any subcontracting plan entered into with 
any executive agency pursuant to this subsection, a mentor firm 
providing development assistance to a protege firm under the pilot 
Mentor-Protege Program established pursuant to section 831 of the 
National Defense Authorization Act for Fiscal Year 1991 (Public 
Law 101–510; 10 U.S.C. 2301 note) shall be granted credit for such 
assistance in accordance with subsection (g) of such section. 

(13) PAYMENT OF SUBCONTRACTORS.— 
(A) DEFINITION.—In this paragraph, the term ‘‘covered con-

tract’’ means a contract relating to which a prime contractor is 
required to develop a subcontracting plan under paragraph (4) 
or (5). 

(B) NOTICE.— 
(i) IN GENERAL.—A prime contractor for a covered con-

tract shall notify in writing the contracting officer for the 
covered contract if the prime contractor pays a reduced 
price to a subcontractor for goods and services upon com-
pletion of the responsibilities of the subcontractor or the 
payment to a subcontractor is more than 90 days past due 
for goods or services provided for the covered contract for 
which the Federal agency has paid the prime contractor. 

(ii) CONTENTS.—A prime contractor shall include the 
reason for the reduction in a payment to or failure to pay 
a subcontractor in any notice made under clause (i). 

(C) PERFORMANCE.—A contracting officer for a covered con-
tract shall consider the unjustified failure by a prime con-
tractor to make a full or timely payment to a subcontractor in 
evaluating the performance of the prime contractor. 

(D) CONTROL OF FUNDS.—If the contracting officer for a cov-
ered contract determines that a prime contractor has a history 
of unjustified, untimely payments to contractors, the con-
tracting officer shall record the identity of the contractor in ac-
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cordance with the regulations promulgated under subpara-
graph (E). 

(E) REGULATIONS.—Not later than 1 year after the date of 
enactment of this paragraph, the Federal Acquisition Regu-
latory Council established under section 25(a) of the Office of 
Federal Procurement Policy Act (41 U.S.C. 421(a)) shall amend 
the Federal Acquisition Regulation issued under section 25 of 
such Act to— 

(i) describe the circumstances under which a contractor 
may be determined to have a history of unjustified, un-
timely payments to subcontractors; 

(ii) establish a process for contracting officers to record 
the identity of a contractor described in clause (i); and 

(iii) require the identity of a contractor described in 
clause (i) to be incorporated in, and made publicly avail-
able through, the Federal Awardee Performance and Integ-
rity Information System, or any successor thereto. 

(14) An offeror for a covered contract that intends to identify 
a small business concern as a potential subcontractor in a bid 
or proposal for the contract, or in a plan submitted pursuant 
to this subsection in connection with the contract, shall notify 
the small business concern prior to making such identification. 

(15) The Administrator shall establish a reporting mecha-
nism that allows a subcontractor or potential subcontractor to 
report fraudulent activity or bad faith by a contractor with re-
spect to a subcontracting plan submitted pursuant to this sub-
section. 

(16) CREDIT FOR CERTAIN SMALL BUSINESS CONCERN SUB-
CONTRACTORS.— 

(A) IN GENERAL.—For purposes of determining whether 
or not a prime contractor has attained the percentage 
goals specified in paragraph (6)— 

(i) if the subcontracting goals pertain only to a sin-
gle contract with a Federal agency, the prime con-
tractor may elect to receive credit for small business 
concerns performing as first tier subcontractors or 
subcontractors at any tier pursuant to the subcon-
tracting plans required under paragraph (6)(D) in an 
amount equal to the total dollar value of any sub-
contracts awarded to such small business concerns; 
and 

(ii) if the subcontracting goals pertain to more than 
one contract with one or more Federal agencies, or to 
one contract with more than one Federal agency, the 
prime contractor may only receive credit for first tier 
subcontractors that are small business concerns. 

(B) COLLECTION AND REVIEW OF DATA ON SUBCON-
TRACTING PLANS.—The head of each contracting agency 
shall ensure that the agency— 

(i) collects and reports data on the extent to which 
prime contractors of the agency meet the goals and ob-
jectives set forth in subcontracting plans submitted 
pursuant to this subsection; and 

(ii) periodically reviews data collected and reported 
pursuant to clause (i) for the purpose of ensuring that 
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such contractors comply in good faith with the require-
ments of this subsection. 

(C) RULE OF CONSTRUCTION.—Nothing in this paragraph 
shall be construed to allow a Federal agency to establish 
a goal for an number of subcontracts with a subcontractor 
at any tier for a prime contractor otherwise eligible to re-
ceive credit under this paragraph. 

(17) PAST PERFORMANCE RATINGS FOR CERTAIN SMALL BUSI-
NESS SUBCONTRACTORS.—Upon request by a small business 
concern that performed as a first tier subcontractor on a cov-
ered contract (as defined in paragraph (13)(A)), the prime con-
tractor for such covered contract shall submit to such small 
business concern a record of past performance for such small 
business concern with respect to such covered contract. If a 
small business concern elects to use such record of past per-
formance, a contracting officer shall consider such record of 
past performance when evaluating an offer for a prime contract 
made by such small business concern. 

(e)(1) Except as provided in subsection (g)— 
(A) an executive agency intending to— 

(i) solicit bids or proposals for a contract for property or 
services for a price expected to exceed $25,000; or 

(ii) place an order, expected to exceed $25,000, under a 
basic agreement, basis ordering agreement, or similar ar-
rangement, 

shall publish a notice described in subsection (f); 
(B) an executive agency intending to solicit bids or proposals 

for a contract for property or services shall post, for a period 
of not less than ten days, in a public place at the contracting 
office issuing the solicitation a notice of solicitation described 
in subsection (f)— 

(i) in the case of an executive agency other than the De-
partment of Defense, if the contract is for a price expected 
to exceed $10,000, but not to exceed $25,000; and 

(ii) in the case of the Department of Defense, if the con-
tract is for a price expected to exceed $5,000, but not to ex-
ceed $25,000; and 

(C) an executive agency awarding a contract for property or 
services for a price exceeding $100,000, or placing an order re-
ferred to in clause (A)(ii) exceeding $100,000, shall furnish for 
publication by the Secretary of Commerce a notice announcing 
the award or order if there is likely to be any subcontract 
under such contract or order. 

(2)(A) A notice of solicitation required to be published under 
paragraph (1) may be published— 

(i) by electronic means that meet the accessibility require-
ments under section 18(a)(7) of the Office of Federal Procure-
ment Policy Act (41 U.S.C. 416(a)(7)); or 

(ii) by the Secretary of Commerce in the Commerce Business 
Daily. 

(B) The Secretary of Commerce shall promptly publish in the 
Commerce Business Daily each notice or announcement received 
under this subsection for publication by that means. 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00314 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



315 

(3) Whenever an executive agency is required by paragraph 
(1)(A) to publish a notice of solicitation, such executive agency may 
not— 

(A) issue the solicitation earlier than 15 days after the date 
on which the notice is published; or 

(B) in the case of a contract or order estimated to be greater 
than the simplified acquisition threshold, establish a deadline 
for the submission of all bids or proposals in response to the 
notice required by paragraph (1)(A) that— 

(i) in the case of an order under a basic agreement, basic 
ordering agreement, or similar arrangement, is earlier 
than the date 30 days after the date the notice required 
by paragraph (1)(A)(ii) is published; 

(ii) in the case of a solicitation for research and develop-
ment, is earlier than the date 45 days after the date the 
notice required by paragraph (1)(A)(i) is published; or 

(iii) in any other case, is earlier than the date 30 days 
after the date the solicitation is issued. 

(f) Each notice of solicitation required by subparagraph (A) or (B) 
of subsection (e)(1) shall include— 

(1) an accurate description of the property or services to be 
contracted for, which description (A) shall not be unnecessarily 
restrictive of competition, and (B) shall include, as appropriate, 
the agency nomenclature, National Stock Number or other part 
number, and a brief description of the item’s form, fit, or func-
tion, physical dimensions, predominant material of manufac-
ture, or similar information that will assist a prospective con-
tractor to make an informed business judgment as to whether 
a copy of the solicitation should be requested; 

(2) provisions that— 
(A) state whether the technical data required to respond 

to the solicitation will not be furnished as part of such so-
licitation, and identify the source in the Government, if 
any, from which the technical data may be obtained; and 

(B) state whether an offeror, its product, or service must 
meet a qualification requirement in order to be eligible for 
award, and, if so, identify the office from which a qualifica-
tion requirement may be obtained; 

(3) the name, business address, and telephone number of the 
contracting officer; 

(4) a statement that all responsible sources may submit a 
bid, proposal, or quotation (as appropriate) which shall be con-
sidered by the agency; 

(5) in the case of a procurement using procedures other than 
competitive procedures, a statement of the reason justifying 
the use of such procedures and the identity of the intended 
source; and 

(6) in the case of a contract in an amount estimated to be 
greater than $25,000 but not greater than the simplified acqui-
sition threshold— 

(A) a description of the procedures to be used in award-
ing the contract; and 

(B) a statement specifying the periods for prospective 
offerors and the contracting officer to take the necessary 
preaward and award actions. 
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(g)(1) A notice is not required under subsection (e)(1) if— 
(A) the proposed procurement is for an amount not greater 

than the simplified acquisition threshold and is to be con-
ducted by— 

(i) using widespread electronic public notice of the solici-
tation in a form that allows convenient and universal user 
access through a single, Government-wide point of entry; 
and 

(ii) permitting the public to respond to the solicitation 
electronically. 

(B) the notice would disclose the executive agency’s needs 
and the disclosure of such needs would compromise the na-
tional security; 

(C) the proposed procurement would result from acceptance 
of— 

(i) any unsolicited proposal that demonstrates a unique 
and innovative research concept and the publication of any 
notice of such unsolicited research proposal would disclose 
the originality of thought or innovativeness of the proposal 
or would disclose proprietary information associated with 
the proposal; or 

(ii) a proposal submitted under section 9 of this Act; 
(D) the procurement is made against an order placed under 

a requirements contract; 
(E) the procurement is made for perishable subsistence sup-

plies; 
(F) the procurement is for utility services, other than tele-

communication services, and only one source is available; or 
(G) the procurement is for the services of an expert for use 

in any litigation or dispute (including preparation for any fore-
seeable litigation or dispute) that involves or could involve the 
Federal Government in any trial, hearing, or proceeding before 
any court, administrative tribunal, or agency, or in any part of 
an alternative dispute resolution process, whether or not the 
expert is expected to testify. 

(2) The requirements of subsection (a)(1)(A) do not apply to any 
procurement under conditions described in paragraph (2), (3), (4), 
(5), or (7) of section 303(c) of the Federal Property and Administra-
tive Services Act of 1949 (41 U.S.C. 253(c)) or paragraph (2), (3), 
(4), (5), and (7) of section 2304(c) of title 10, United States Code. 

(3) The requirements of subsection (a)(1)(A) shall not apply in the 
case of any procurement for which the head of the executive agency 
makes a determination in writing, after consultation with the Ad-
ministrator for Federal Procurement Policy and the Administrator 
of the Small Business Administration, that it is not appropriate or 
reasonable to publish a notice before issuing a solicitation. 

(h)(1) An executive agency may not award a contract using proce-
dures other than competitive procedures unless— 

(A) except as provided in paragraph (2), a written justifica-
tion for the use of such procedures has been approved— 

(i) in the case of a contract for an amount exceeding 
$100,000 (but equal to or less than $1,000,000), by the ad-
vocate for competition for the procuring activity (without 
further delegation); 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00316 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



317 

(ii) in the case of a contract for an amount exceeding 
$1,000,000 (but equal to or less than $10,000,000), by the 
head of the procuring activity or a delegate who, if a mem-
ber of the Armed Forces, is a general or flag officer, or, if 
a civilian, is serving in a position in grade GS–16 or above 
under the General Schedule (or in a comparable or higher 
position under another schedule); or 

(iii) in the case of a contract for an amount exceeding 
$10,000,000, by the senior procurement executive of the 
agency designated pursuant to section 16(3) of the Office 
of Federal Procurement Policy Act (41 U.S.C. 414(3)) (with-
out further delegation); and 

(B) all other requirements applicable to the use of such pro-
cedures under title III of the Federal Property and Administra-
tive Services Act of 1949 (41 U.S.C. 251 et sq.) or chapter 137 
of title 10, United States Code, as appropriate, have been satis-
fied. 

(2) The same exceptions as are provided in section 303(f)(2) of the 
Federal Property and Administrative Services Act of 1949 (41 
U.S.C. 253(f)(2)) or section 2304(f)(2) of title 10, United States 
Code, shall apply with respect to the requirements of paragraph 
(1)(A) of this subsection in the same manner as such exceptions 
apply to the requirements of section 303(f)(1) of such Act or section 
2304(f)(1) of such title, as appropriate. 

(i) An executive agency shall make available to any business con-
cern, or the authorized representative of such concern, the complete 
solicitation package for any on-going procurement announced pur-
suant to a notice under subsection (e). An executive agency may re-
quire the payment of a fee, not exceeding the actual cost of duplica-
tion, for a copy of such package. 

(j) For purposes of this section, the term ‘‘executive agency’’ has 
the meaning provided such term in section 4(1) of the Office of Fed-
eral Procurement Policy Act (41 U.S.C. 403(1)). 

(k) NOTICES OF SUBCONTRACTING OPPORTUNITIES.— 
(1) IN GENERAL.—Notices of subcontracting opportunities 

may be submitted for publication on the appropriate Federal 
Web site (as determined by the Administrator) by— 

(A) a business concern awarded a contract by an execu-
tive agency subject to subsection (e)(1)(C); and 

(B) a business concern that is a subcontractor or sup-
plier (at any tier) to such contractor having a subcon-
tracting opportunity in excess of $10,000. 

(2) CONTENT OF NOTICE.—The notice of a subcontracting op-
portunity shall include— 

(A) a description of the business opportunity that is com-
parable to the description specified in paragraphs (1), (2), 
(3), and (4) of subsection (f); and 

(B) the due date for receipt of offers. 
(l) MANAGEMENT ASSISTANCE FOR SMALL BUSINESSES AFFECTED 

BY MILITARY OPERATIONS.— 
(1) IN GENERAL.—The Administration shall utilize, as appro-

priate, its entrepreneurial development and management as-
sistance programs, including programs involving State or pri-
vate sector partners, to provide business counseling and train-
ing to any small business concern adversely affected by the de-
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ployment of units of the Armed Forces of the United States in 
support of a period of military conflict. 

(2) DEFINITION OF PERIOD OF MILITARY CONFLICT.—In this 
subsection, the term ‘‘period of military conflict’’ means— 

(A) a period of war declared by the Congress; 
(B) a period of national emergency declared by the Con-

gress or by the President; or 
(C) a period of a contingency operation, as defined in sec-

tion 101(a) of title 10, United States Code. 
(m) PROCUREMENT PROGRAM FOR WOMEN-OWNED SMALL BUSI-

NESS CONCERNS.— 
(1) DEFINITIONS.—In this subsection, the following defini-

tions apply: 
(A) CONTRACTING OFFICER.—The term ‘‘contracting offi-

cer’’ has the meaning given such term in section 27(f)(5) of 
the Office of Federal Procurement Policy Act (41 U.S.C. 
423(f)(5)). 

(B) SMALL BUSINESS CONCERN OWNED AND CONTROLLED 
BY WOMEN.—The term ‘‘small business concern owned and 
controlled by women’’ has the meaning given such term in 
section 3(n), except that ownership shall be determined 
without regard to any community property law. 

(2) AUTHORITY TO RESTRICT COMPETITION.—In accordance 
with this subsection, a contracting officer may restrict competi-
tion for any contract for the procurement of goods or services 
by the Federal Government to small business concerns owned 
and controlled by women, if— 

(A) each of the concerns is not less than 51 percent 
owned by one or more women who are economically dis-
advantaged (and such ownership is determined without re-
gard to any community property law); 

(B) the contracting officer has a reasonable expectation 
that two or more small business concerns owned and con-
trolled by women will submit offers for the contract; 

(C) the contract is for the procurement of goods or serv-
ices with respect to an industry identified by the Adminis-
trator pursuant to paragraph (3); 

(D) in the estimation of the contracting officer, the con-
tract award can be made at a fair and reasonable price; 
and 

(E) each of the concerns is certified by a Federal agency, 
a State government, the Administrator, or a national certi-
fying entity approved by the Administrator as a small 
business concern owned and controlled by women. 

(3) WAIVER.—With respect to a small business concern 
owned and controlled by women, the Administrator may waive 
subparagraph (2)(A) if the Administrator determines that the 
concern is in an industry in which small business concerns 
owned and controlled by women are substantially underrep-
resented. 

(4) IDENTIFICATION OF INDUSTRIES.—The Administrator shall 
conduct a study to identify industries in which small business 
concerns owned and controlled by women are underrepresented 
with respect to Federal procurement contracting. 

(5) ENFORCEMENT; PENALTIES.— 
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(A) VERIFICATION OF ELIGIBILITY.—In carrying out this 
subsection, the Administrator shall establish procedures 
relating to— 

(i) the filing, investigation, and disposition by the 
Administration of any challenge to the eligibility of a 
small business concern to receive assistance under this 
subsection (including a challenge, filed by an inter-
ested party, relating to the veracity of a certification 
made or information provided to the Administration 
by a small business concern under paragraph (2)(E)); 
and 

(ii) verification by the Administrator of the accuracy 
of any certification made or information provided to 
the Administration by a small business concern under 
paragraph (2)(E). 

(B) EXAMINATIONS.—The procedures established under 
subparagraph (A) may provide for program examinations 
(including random program examinations) by the Adminis-
trator of any small business concern making a certification 
or providing information to the Administrator under para-
graph (2)(E). 

(C) PENALTIES.—In addition to the penalties described in 
section 16(d), any small business concern that is deter-
mined by the Administrator to have misrepresented the 
status of that concern as a small business concern owned 
and controlled by women for purposes of this subsection, 
shall be subject to— 

(i) section 1001 of title 18, United States Code; and 
(ii) sections 3729 through 3733 of title 31, United 

States Code. 
(6) PROVISION OF DATA.—Upon the request of the Adminis-

trator, the head of any Federal department or agency shall 
promptly provide to the Administrator such information as the 
Administrator determines to be necessary to carry out this sub-
section. 

(7) AUTHORITY FOR SOLE SOURCE CONTRACTS FOR ECONOMI-
CALLY DISADVANTAGED SMALL BUSINESS CONCERNS OWNED AND 
CONTROLLED BY WOMEN.—A contracting officer may award a 
sole source contract under this subsection to any small busi-
ness concern owned and controlled by women described in 
paragraph (2)(A) and certified under paragraph (2)(E) if— 

(A) such concern is determined to be a responsible con-
tractor with respect to performance of the contract oppor-
tunity and the contracting officer does not have a reason-
able expectation that 2 or more businesses described in 
paragraph (2)(A) will submit offers; 

(B) the anticipated award price of the contract (including 
options) will not exceed— 

(i) $7,000,000, in the case of a contract opportunity 
assigned a standard industrial classification code for 
manufacturing; or 

(ii) $4,000,000, in the case of any other contract op-
portunity; and 

(C) in the estimation of the contracting officer, the con-
tract award can be made at a fair and reasonable price. 
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(8) AUTHORITY FOR SOLE SOURCE CONTRACTS FOR SMALL BUSI-
NESS CONCERNS OWNED AND CONTROLLED BY WOMEN IN SUB-
STANTIALLY UNDERREPRESENTED INDUSTRIES.—A contracting of-
ficer may award a sole source contract under this subsection 
to any small business concern owned and controlled by women 
certified under paragraph (2)(E) that is in an industry in which 
small business concerns owned and controlled by women are 
substantially underrepresented (as determined by the Adminis-
trator under paragraph (3)) if— 

(A) such concern is determined to be a responsible con-
tractor with respect to performance of the contract oppor-
tunity and the contracting officer does not have a reason-
able expectation that 2 or more businesses in an industry 
that has received a waiver under paragraph (3) will sub-
mit offers; 

(B) the anticipated award price of the contract (including 
options) will not exceed— 

(i) $7,000,000, in the case of a contract opportunity 
assigned a standard industrial classification code for 
manufacturing; or 

(ii) $4,000,000, in the case of any other contract op-
portunity; and 

(C) in the estimation of the contracting officer, the con-
tract award can be made at a fair and reasonable price. 

(n) BUSINESS GRANTS AND COOPERATIVE AGREEMENTS.— 
(1) IN GENERAL.—In accordance with this subsection, the Ad-

ministrator may make grants to and enter into cooperative 
agreements with any coalition of private entities, public enti-
ties, or any combination of private and public entities— 

(A) to expand business-to-business relationships between 
large and small businesses; and 

(B) to provide businesses, directly or indirectly, with on-
line information and a database of companies that are in-
terested in mentor-protege programs or community-based, 
statewide, or local business development programs. 

(2) MATCHING REQUIREMENT.—Subject to subparagraph (B), 
the Administrator may make a grant to a coalition under para-
graph (1) only if the coalition provides for activities described 
in paragraph (1)(A) or (1)(B) an amount, either in kind or in 
cash, equal to the grant amount. 

(3) AUTHORIZATION OF APPROPRIATIONS.—There is authorized 
to be appropriated to carry out this subsection $6,600,000, to 
remain available until expended, for each of fiscal years 2001 
through 2006. 

* * * * * * * 
SEC. 21. (a)(1) The Administration is authorized to make grants 

(including contracts and cooperative agreements) to any State gov-
ernment or any agency thereof, any regional entity, any State-char-
tered development, credit or finance corporation, any women’s busi-
ness center operating pursuant to section 29, any public or private 
institution of higher education, including but not limited to any 
land-grant college or university, any college or school of business, 
engineering, commerce, or agriculture, community college or junior 
college, or to any entity formed by two or more of the above entities 
(herein referred to as ‘‘applicants’’) to assist in establishing small 
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business development centers and to any such labor for: small busi-
ness oriented employment or natural resources development pro-
grams; studies, research, and counseling concerning the managing, 
financing, and operation of small business enterprises, manage-
ment and technical assistance regarding small business participa-
tion in international markets, export promotion and technology 
transfer; delivery or distribution of such services and information; 
providing access to business analysts who can refer small business 
concerns to available experts; and, to the extent practicable, pro-
viding assistance in furtherance of the Small Business Develop-
ment Center Cyber Strategy developed under section 1841(a) of the 
National Defense Authorization Act for Fiscal Year 2017: Provided, 
That after December 31, 1990, the Administration shall not make 
a grant to any applicant other than an institution of higher edu-
cation or a women’s business center operating pursuant to section 
29 as a Small Business Development Center unless the applicant 
was receiving a grant (including a contract or cooperative agree-
ment) on such date. The previous sentence shall not apply to an 
applicant that has its principal office located in the Commonwealth 
of the Northern Mariana Islands. The Administration shall require 
any applicant for a small business development center grant with 
performance commencing on or after January 1, 1992 to have its 
own budget and to primarily utilize institutions of higher education 
and women’s business centers operating pursuant to section 29 to 
provide services to the small business community. The term of such 
grants shall be made on a calendar year basis or to coincide with 
the Federal fiscal year. 

(2) COOPERATION TO PROVIDE INTERNATIONAL TRADE SERV-
ICES.— 

(A) INFORMATION AND SERVICES.—The small business de-
velopment centers shall work in close cooperation with the 
Administration’s regional and local offices, the Department 
of Commerce, appropriate Federal, State and local agen-
cies (including State trade agencies), and the small busi-
ness community to serve as an active information dissemi-
nation and service delivery mechanism for existing trade 
promotion, trade finance, trade adjustment, trade remedy 
and trade data collection programs of particular utility for 
small businesses. 

(B) COOPERATION WITH STATE TRADE AGENCIES AND EX-
PORT ASSISTANCE CENTERS.—A small business development 
center that counsels a small business concern on issues re-
lating to international trade shall— 

(i) consult with State trade agencies and Export As-
sistance Centers to provide appropriate services to the 
small business concern; and 

(ii) as necessary, refer the small business concern to 
a State trade agency or an Export Assistance Center 
for further counseling or assistance. 

(C) DEFINITION.—In this paragraph, the term ‘‘Export 
Assistance Center’’ has the same meaning as in section 22. 

(3) The Small Business Development Center Program shall be 
under the general management and oversight of the Administra-
tion for the delivery of programs and services to the small business 
community. Such programs and services shall be jointly developed, 
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negotiated, and agreed upon, with full participation of both parties, 
pursuant to an executed cooperative agreement between the Small 
Business Development Center applicant and the Administration. 

(A) Small business development centers are authorized to form 
an association to pursue matters of common concern. If more than 
a majority of the small business development centers which are op-
erating pursuant to agreements with the Administration are mem-
bers of such an association, the Administration is authorized and 
directed to recognize the existence and activities of such an associa-
tion and to consult with it and develop documents (i) announcing 
the annual scope of activities pursuant to this section, (ii) request-
ing proposals to deliver assistance as provided in this section and 
(iii) governing the general operations and administration of the 
Small Business Development Center Program, specifically includ-
ing the development of regulations and a uniform negotiated coop-
erative agreement for use on an annual basis when entering into 
individual negotiated agreements with small business development 
centers. 

(B) Provisions governing audits, cost principles and administra-
tive requirements for Federal grants, contracts and cooperative 
agreements which are included in uniform requirements of Office 
of Management and Budget (OMB) Circulars shall be incorporated 
by reference and shall not be set forth in summary or other form 
in regulations. 

(C) Whereas On an annual basis, the Small Business Devel-
opment Center shall review and coordinate public and private 
partnerships and cosponsorships with the Administration for 
the purpose of more efficiently leveraging available resources 
on a National and a State basis. 

(4) SMALL BUSINESS DEVELOPMENT CENTER PROGRAM LEVEL.— 
(A) IN GENERAL.—The Administration shall require as a con-

dition of any grant (or amendment or modification thereof) 
made to an applicant under this section, that a matching 
amount (excluding any fees collected from recipients of such 
assistance) equal to the amount of such grant be provided from 
sources other than the Federal Government, to be comprised of 
not less than 50 percent cash and not more than 50 percent 
of indirect costs and in-kind contributions. 

(B) RESTRICTION.—The matching amount described in sub-
paragraph (A) shall not include any indirect costs or in-kind 
contributions derived from any Federal program. 

(C) FUNDING FORMULA.— 
(i) IN GENERAL.—Subject to clause (iii), the amount of a 

formula grant received by a State under this subparagraph 
shall be equal to an amount determined in accordance 
with the following formula: 

(I) The annual amount made available under section 
20(a) for the Small Business Development Center Pro-
gram, less any reductions made for expenses author-
ized by clause (v) of this subparagraph, shall be di-
vided on a pro rata basis, based on the percentage of 
the population of each State, as compared to the popu-
lation of the United States. 

(II) If the pro rata amount calculated under sub-
clause (I) for any State is less than the minimum 
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funding level under clause (iii), the Administration 
shall determine the aggregate amount necessary to 
achieve that minimum funding level for each such 
State. 

(III) The aggregate amount calculated under sub-
clause (II) shall be deducted from the amount cal-
culated under subclause (I) for States eligible to re-
ceive more than the minimum funding level. The de-
ductions shall be made on a pro rata basis, based on 
the population of each such State, as compared to the 
total population of all such States. 

(IV) The aggregate amount deducted under sub-
clause (III) shall be added to the grants of those States 
that are not eligible to receive more than the min-
imum funding level in order to achieve the minimum 
funding level for each such State, except that the eligi-
ble amount of a grant to any State shall not be re-
duced to an amount below the minimum funding level. 

(ii) GRANT DETERMINATION.—The amount of a grant that 
a State is eligible to apply for under this subparagraph 
shall be the amount determined under clause (i), subject to 
any modifications required under clause (iii), and shall be 
based on the amount available for the fiscal year in which 
performance of the grant commences, but not including 
amounts distributed in accordance with clause (iv). The 
amount of a grant received by a State under any provision 
of this subparagraph shall not exceed the amount of 
matching funds from sources other than the Federal Gov-
ernment, as required under subparagraph (A). 

(iii) MINIMUM FUNDING LEVEL.—The amount of the min-
imum funding level for each State shall be determined for 
each fiscal year based on the amount made available for 
that fiscal year to carry out this section, as follows: 

(I) If the amount made available is not less than 
$81,500,000 and not more than $90,000,000, the min-
imum funding level shall be $500,000. 

(II) If the amount made available is less than 
$81,500,000, the minimum funding level shall be the 
remainder of $500,000 minus a percentage of $500,000 
equal to the percentage amount by which the amount 
made available is less than $81,500,000. 

(III) If the amount made available is more than 
$90,000,000, the minimum funding level shall be the 
sum of $500,000 plus a percentage of $500,000 equal 
to the percentage amount by which the amount made 
available exceeds $90,000,000. 

(iv) DISTRIBUTIONS.—Subject to clause (iii), if any State 
does not apply for, or use, its full funding eligibility for a 
fiscal year, the Administration shall distribute the remain-
ing funds as follows: 

(I) If the grant to any State is less than the amount 
received by that State in fiscal year 2000, the Admin-
istration shall distribute such remaining funds, on a 
pro rata basis, based on the percentage of shortage of 
each such State, as compared to the total amount of 
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such remaining funds available, to the extent nec-
essary in order to increase the amount of the grant to 
the amount received by that State in fiscal year 2000, 
or until such funds are exhausted, whichever first oc-
curs. 

(II) If any funds remain after the application of sub-
clause (I), the remaining amount may be distributed 
as supplemental grants to any State, as the Adminis-
tration determines, in its discretion, to be appropriate, 
after consultation with the association referred to in 
subsection (a)(3)(A). 

(v) USE OF AMOUNTS.— 
(I) IN GENERAL.—Of the amounts made available in 

any fiscal year to carry out this section— 
(aa) not more than $500,000 may be used by the 

Administration to pay expenses enumerated in 
subparagraphs (B) through (D) of section 20(a)(1); 
and 

(bb) not more than $500,000 may be used by the 
Administration to pay the examination expenses 
enumerated in section 20(a)(1)(E). 

(II) LIMITATION.—No funds described in subclause 
(I) may be used for examination expenses under sec-
tion 20(a)(1)(E) if the usage would reduce the amount 
of grants made available under clause (i)(I) of this sub-
paragraph to less than $85,000,000 (after excluding 
any amounts provided in appropriations Acts, or ac-
companying report language, for specific institutions 
or for purposes other than the general small business 
development center program) or would further reduce 
the amount of such grants below such amount. 

(vi) EXCLUSIONS.—Grants provided to a State by the Ad-
ministration or another Federal agency to carry out sub-
section (a)(6) or (c)(3)(G), or for supplemental grants set 
forth in clause (iv)(II) of this subparagraph, shall not be 
included in the calculation of maximum funding for a 
State under clause (ii) of this subparagraph. 

(vii) AUTHORIZATION OF APPROPRIATIONS.—There are au-
thorized to be appropriated to carry out this subpara-
graph— 

(I) $130,000,000 for fiscal year 2005; and 
(II) $135,000,000 for fiscal year 2006. 

(viii) LIMITATION.—From the funds appropriated pursu-
ant to clause (vii), the Administration shall reserve not 
less than $1,000,000 in each fiscal year to develop portable 
assistance for startup and sustainability non-matching 
grant programs to be conducted by eligible small business 
development centers in communities that are economically 
challenged as a result of a business or government facility 
down sizing or closing, which has resulted in the loss of 
jobs or small business instability. A non-matching grant 
under this clause shall not exceed $100,000, and shall be 
used for small business development center personnel ex-
penses and related small business programs and services. 
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(ix) STATE DEFINED.—In this subparagraph, the term 
‘‘State’’ means each of the several States, the District of 
Columbia, the Commonwealth of Puerto Rico, the Virgin 
Islands, Guam, American Samoa, and the Commonwealth 
of the Northern Mariana Islands. 

(5) FEDERAL CONTRACTS WITH SMALL BUSINESS DEVELOPMENT 
CENTERS.— 

(A) IN GENERAL.—Subject to the conditions set forth in sub-
paragraph (B), a small business development center may enter 
into a contract with a Federal department or agency to provide 
specific assistance to small business concerns. 

(B) CONTRACT PREREQUISITES.—Before bidding on a contract 
described in subparagraph (A), a small business development 
center shall receive approval from the Associate Administrator 
of the small business development center program of the sub-
ject and general scope of the contract. Each approval under 
subparagraph (A) shall be based upon a determination that the 
contract will provide assistance to small business concerns and 
that performance of the contract will not hinder the small busi-
ness development center in carrying out the terms of the grant 
received by the small business development center from the 
Administration. 

(C) EXEMPTION FROM MATCHING REQUIREMENT.—A contract 
under this paragraph shall not be subject to the matching 
funds or eligibility requirements of paragraph (4). 

(D) ADDITIONAL PROVISION.—Notwithstanding any other pro-
vision of law, a contract for assistance under this paragraph 
shall not be applied to any Federal department or agency’s 
small business, woman-owned business, or socially and eco-
nomically disadvantaged business contracting goal under sec-
tion 15(g). 

(6) Any applicant which is funded by the Administration as 
a Small Business Development Center may apply for an addi-
tional grant to be used solely to assist— 

(A) with the development and enhancement of exports by 
small business concerns; 

(B) in technology transfer; and 
(C) with outreach, development, and enhancement of mi-

nority-owned small business startups or expansions, 
HUBZone small business concerns, veteran-owned small 
business startups or expansions, and women-owned small 
business startups or expansions, in communities impacted 
by base closings or military or corporate downsizing, or in 
rural or underserved communities; 

as provided under subparagraphs (B) through (G) of subsection 
(c)(3). Applicants for such additional grants shall comply with 
all of the provisions of this section, including providing match-
ing funds, except that funding under this paragraph shall be 
effective for any fiscal year to the extent provided in advance 
in appropriations Acts and shall be in addition to the dollar 
program limitations specified in paragraphs (4) and (5). No re-
cipient of funds under this paragraph shall receive a grant 
which would exceed its pro rata share of a $15,000,000 pro-
gram based upon the populations to be served by the Small 
Business Development Center as compared to the total popu-
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lation of the United States. The minimum amount of eligibility 
for any State shall be $100,000. 

(7) PRIVACY REQUIREMENTS.— 
(A) IN GENERAL.—A small business development center, 

consortium of small business development centers, or con-
tractor or agent of a small business development center 
may not disclose the name, address, or telephone number 
of any individual or small business concern receiving as-
sistance under this section without the consent of such in-
dividual or small business concern, unless— 

(i) the Administrator is ordered to make such a dis-
closure by a court in any civil or criminal enforcement 
action initiated by a Federal or State agency; or 

(ii) the Administrator considers such a disclosure to 
be necessary for the purpose of conducting a financial 
audit of a small business development center, but a 
disclosure under this clause shall be limited to the in-
formation necessary for such audit. 

(B) ADMINISTRATOR USE OF INFORMATION.—This section 
shall not— 

(i) restrict Administrator access to program activity 
data; or 

(ii) prevent the Administrator from using client in-
formation to conduct client surveys. 

(C) REGULATIONS.— 
(i) IN GENERAL.—The Administrator shall issue reg-

ulations to establish standards— 
(I) for disclosures with respect to financial au-

dits under subparagraph (A)(ii); and 
(II) for client surveys under subparagraph 

(B)(ii), including standards for oversight of such 
surveys and for dissemination and use of client in-
formation. 

(ii) MAXIMUM PRIVACY PROTECTION.—Regulations 
under this subparagraph, shall, to the extent prac-
ticable, provide for the maximum amount of privacy 
protection. 

(iii) INSPECTOR GENERAL.—Until the effective date of 
regulations under this subparagraph, any client sur-
vey and the use of such information shall be approved 
by the Inspector General who shall include such ap-
proval in his semi-annual report. 

(8) CYBERSECURITY ASSISTANCE.— 
(A) IN GENERAL.—The Department of Homeland Secu-

rity, and any other Federal department or agency in co-
ordination with the Department of Homeland Security, 
may leverage small business development centers to pro-
vide assistance to small business concerns by dissemi-
nating information relating to cybersecurity risks and 
other homeland security matters to help small business 
concerns in developing or enhancing cybersecurity infra-
structure, awareness of cyber threat indicators, and cyber 
training programs for employees. 

(B) DEFINITIONS.—In this paragraph, the terms ‘‘cyberse-
curity risk’’ and ‘‘cyber threat indicator’’ have the mean-
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ings given such terms, respectively, under section 2209(a) 
of the Homeland Security Act of 2002. 

(b)(1) Financial assistance shall not be made available to any ap-
plicant if approving such assistance would be inconsistent with a 
plan for the area involved which has been adopted by an agency 
recognized by the State government as authorized to do so and ap-
proved by the Administration in accordance with the standards and 
requirements established pursuant to this section. 

(2) An applicant may apply to participate in the program by sub-
mitting to the Administration for approval a plan naming those au-
thorized in subsection (a) to participate in the program, the geo-
graphic area to be served, the services that it would provide, the 
method for delivering services, a budget, and any other information 
and assurances the Administration may require to insure that the 
applicant will carry out the activities eligible for assistance. The 
Administration is authorized to approve, conditionally approve or 
reject a plan or combination of plans submitted. In all cases, the 
Administration shall review plans for conformity with the plan sub-
mitted pursuant to paragraph (1) of this subsection, and with a 
view toward providing small business with the most comprehensive 
and coordinated assistance in the State or part thereof to be 
served. 

(3) ASSISTANCE TO OUT-OF-STATE SMALL BUSINESS CON-
CERNS.— 

(A) IN GENERAL.—At the discretion of the Administra-
tion, the Administration is authorized to permit a small 
business development center to provide advice, information 
and assistance, as described in subsection (c), to small 
businesses located outside the State, but only to the extent 
such businesses are located within close geographical prox-
imity to the small business development center, as deter-
mined by the Administration. 

(B) DISASTER RECOVERY ASSISTANCE.— 
(i) IN GENERAL.—At the discretion of the Adminis-

trator, the Administrator may authorize a small busi-
ness development center to provide advice, informa-
tion, and assistance, as described in subsection (c), to 
a small business concern located outside of the State, 
without regard to geographic proximity to the small 
business development center, if the small business 
concern is located in an area for which the President 
has declared a major disaster. 

(ii) TERM.— 
(I) IN GENERAL.—A small business development 

center may provide advice, information, and as-
sistance to a small business concern under clause 
(i) for a period of not more than 2 years after the 
date on which the President declared a major dis-
aster for the area in which the small business con-
cern is located. 

(II) EXTENSION.—The Administrator may, at the 
discretion of the Administrator, extend the period 
described in subclause (I). 

(iii) CONTINUITY OF SERVICES.—A small business de-
velopment center that provides counselors to an area 
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described in clause (i) shall, to the maximum extent 
practicable, ensure continuity of services in any State 
in which the small business development center other-
wise provides services. 

(iv) ACCESS TO DISASTER RECOVERY FACILITIES.—For 
purposes of this subparagraph, the Administrator 
shall, to the maximum extent practicable, permit the 
personnel of a small business development center to 
use any site or facility designated by the Adminis-
trator for use to provide disaster recovery assistance. 

(c)(1) Applicants receiving grants under this section shall assist 
small businesses in solving problems concerning operations, manu-
facturing, engineering, technology exchange and development, per-
sonnel administration, marketing, sales, merchandising, finance, 
accounting, business strategy development, and other disciplines 
required for small business growth and expansion, innovation, in-
creased productivity, and management improvement, and for de-
creasing industry economic concentrations. Applicants receiving 
grants under this section may also assist small businesses by pro-
viding, where appropriate, education on the requirements applica-
ble to small businesses under the regulations issued under section 
38 of the Arms Export Control Act (22 U.S.C. 2778) and on compli-
ance with those requirements. 

(2) A small business development center shall provide services as 
close as possible to small businesses by providing extension serv-
ices and utilizing satellite locations when necessary. The facilities 
and staff of each Small Business Development Center shall be lo-
cated in such places as to provide maximum accessibility and bene-
fits to the small businesses which the center is intended to serve. 
To the extent possible, it also shall make full use of other Federal 
and State government programs that are concerned with aiding 
small business. A small business development center shall have— 

(A) a full-time staff, including a full-time director who shall 
have the authority to make expenditures under the center’s 
budget and who shall manage the program activities; 

(B) access to business analysts to counsel, assist, and inform 
small business clients; 

(C) access to technology transfer agent to provide state or art 
technology to small businesses through coupling with national 
and regional technology data sources; 

(D) access to information specialists to assist in providing in-
formation searches and referrals to small business; 

(E) access to part-time professional specialists to conduct re-
search or to provide counseling assistance whenever the need 
arises; 

(F) access to laboratory and adaptive engineering facilities; 
and 

(G) access to cybersecurity specialists to counsel, assist, and 
inform small business concern clients, in furtherance of the 
Small Business Development Center Cyber Strategy developed 
under section 1841(a) of the National Defense Authorization 
Act for Fiscal Year 2017. 

(3) Services provided by a small business development center 
shall include, but shall not be limited to— 
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(A) furnishing one-to-one individual counseling to small busi-
nesses, including— 

(i) working with individuals to increase awareness of 
basic credit practices and credit requirements; 

(ii) working with individuals to develop business plans, 
financial packages, credit applications, and contract pro-
posals; 

(iii) working with the Administration to develop and pro-
vide informational tools for use in working with individ-
uals on pre-business startup planning, existing business 
expansion, and export planning; and 

(iv) working with individuals referred by the local offices 
of the Administration and Administration participating 
lenders; 

(B) assisting in technology transfer, research and develop-
ment, including applied research, and coupling from existing 
sources to small businesses, including— 

(i) working to increase the access of small businesses to 
the capabilities of automated flexible manufacturing sys-
tems; 

(ii) working through existing networks and developing 
new networks for technology transfer that encourage part-
nership between the small business and academic commu-
nities to help commercialize university-based research and 
development and introduce university-based engineers and 
scientists to their counterparts in small technology-based 
firms; and 

(iii) exploring the viability of developing shared produc-
tion facilities, under appropriate circumstances; 

(C) in cooperation with the Department of Commerce and 
other relevant Federal agencies, actively assisting small busi-
nesses in exporting by identifying and developing potential ex-
port markets, facilitating export transactions, developing link-
ages between United States small business firms and 
prescreened foreign buyers, assisting small businesses to par-
ticipate in international trade shows, assisting small busi-
nesses in obtaining export financing, and facilitating the devel-
opment or reorientation of marketing and production strate-
gies; where appropriate, the Small Business Development Cen-
ter and the Administration may work in cooperation with the 
State to establish a State international trade center for these 
purposes; 

(D) developing a program in conjunction with the Export-Im-
port Bank and local and regional Administration offices that 
will enable Small Business Development Centers to serve as 
an information network and to assist small business applicants 
for Export-Import Bank financing programs, and otherwise 
identify and help to make available export financing programs 
to small businesses; 

(E) working closely with the small business community, 
small business consultants, State agencies, universities and 
other appropriate groups to make translation services more 
readily available to small business firms doing business, or at-
tempting to develop business, in foreign markets; 
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(F) in providing assistance under this subsection, applicants 
shall cooperate with the Department of Commerce and other 
relevant Federal agencies to increase access to available export 
market information systems, including the CIMS system; 

(G) assisting small businesses to develop and implement 
strategic business plans to timely and effectively respond to 
the planned closure (or reduction) of a Department of Defense 
facility within the community, or actual or projected reductions 
in such firms’ business base due to the actual or projected ter-
mination (or reduction) of a Department of Defense program or 
a contract in support of such program— 

(i) by developing broad economic assessments of the ad-
verse impacts of— 

(I) the closure (or reduction) of the Department of 
Defense facility on the small business concerns pro-
viding goods or services to such facility or to the mili-
tary and civilian personnel currently stationed or 
working at such facility; and 

(II) the termination (or reduction) of a Department 
of Defense program (or contracts under such program) 
on the small business concerns participating in such 
program as a prime contractor, subcontractor or sup-
plier at any tier; 

(ii) by developing, in conjunction with appropriate Fed-
eral, State, and local governmental entities and other pri-
vate sector organizations, the parameters of a transition 
adjustment program adaptable to the needs of individual 
small business concerns; 

(iii) by conducting appropriate programs to inform the 
affected small business community regarding the antici-
pated adverse impacts identified under clause (i) and the 
economic adjustment assistance available to such firms; 
and 

(iv) by assisting small business concerns to develop and 
implement an individualized transition business plan. 

(H) maintaining current information concerning Federal, 
State, and local regulations that affect small businesses and 
counsel small businesses on methods of compliance. Counseling 
and technology development shall be provided when necessary 
to help small businesses find solutions for complying with envi-
ronmental, energy, health, safety, and other Federal, State, 
and local regulations; 

(I) coordinating and conducting research into technical and 
general small business problems for which there are no ready 
solutions; 

(J) providing and maintaining a comprehensive library that 
contains current information and statistical data needed by 
small businesses; 

(K) maintaining a working relationship and open commu-
nications with the financial and investment communities, legal 
associations, local and regional private consultants, and local 
and regional small business groups and associations in order 
to help address the various needs of the small business com-
munity; 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00330 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



331 

(L) conducting in-depth surveys for local small business 
groups in order to develop general information regarding the 
local economy and general small businesses strengths and 
weaknesses in the locality; 

(M) in cooperation with the Department of Commerce, the 
Administration and other relevant Federal agencies, actively 
assisting rural small businesses in exporting by identifying 
and developing potential export markets for rural small busi-
nesses, facilitating export transactions for rural small busi-
nesses, developing linkages between United States’ rural small 
businesses and prescreened foreign buyers, assisting rural 
small businesses to participate in international trade shows, 
assisting rural small businesses in obtaining export financing 
and developing marketing and production strategies; 

(N) assisting rural small businesses— 
(i) in developing marketing and production strategies 

that will enable them to better compete in the domestic 
market— 

(ii) by providing technical assistance needed by rural 
small businesses; 

(iii) by making available managerial assistance to rural 
small business concerns; and 

(iv) by providing information and assistance in obtaining 
financing for business startups and expansion; 

(O) in conjunction with the United States Travel and Tour-
ism Administration, assist rural small business in developing 
the tourism potential of rural communities by— 

(i) identifying the cultural, historic, recreational, and 
scenic resources of such communities; 

(ii) providing assistance to small businesses in devel-
oping tourism marketing and promotion plans relating to 
tourism in rural areas; and 

(iii) assisting small business concerns to obtain capital 
for starting or expanding businesses primarily serving 
tourists; 

(P) maintaining lists of local and regional private consultants 
to whom small business can be referred; 

(Q) providing information to small business concerns regard-
ing compliance with regulatory requirements; 

(R) developing informational publications, establishing re-
source centers of reference materials, and distributing compli-
ance guides published under section 312(a) of the Small Busi-
ness Regulatory Enforcement Fairness Act of 1996; 

(S) providing small business owners with access to a wide 
variety of export-related information by establishing on-line 
computer linkages between small business development cen-
ters and an international trade data information network with 
ties to the Export Assistance Center program; 

(T) providing information and assistance to small business 
concerns with respect to establishing drug-free workplace pro-
grams on or before October 1, 2006; and 

(U) encouraging and assisting the provision of succession 
planning to small business concerns with a focus on 
transitioning to cooperatives, as defined in section 7(a)(35), and 
qualified employee trusts (collectively referred to in this sub-
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paragraph as ‘‘employee-owned business concerns’’), including 
by— 

(i) providing training to individuals to promote the suc-
cessful management, governance, or operation of a busi-
ness purchased by those individuals in the formation of an 
employee-owned business concern; 

(ii) assisting employee-owned business concerns that 
meet applicable size standards established under section 
3(a) with education and technical assistance with respect 
to financing and contracting programs administered by the 
Administration; 

(iii) coordinating with lenders on conducting outreach on 
financing through programs administered by the Adminis-
tration that may be used to support the transition of own-
ership to employees; 

(iv) supporting small business concerns in exploring or 
assessing the possibility of transitioning to an employee- 
owned business concern; and 

(v) coordinating with the cooperative development cen-
ters of the Department of Agriculture, the land grant ex-
tension network, the Manufacturing Extension Partner-
ship, community development financial institutions, em-
ployee ownership associations and service providers, and 
local, regional and national cooperative associations. 

(U) in conjunction with the United States Patent and Trade-
mark Office, providing training— 

(i) to small business concerns relating to— 
(I) domestic and international intellectual property 

protections; and 
(II) how the protections described in subclause (I) 

should be considered in the business plans and growth 
strategies of the small business concerns; and 

(ii) that may be delivered— 
(I) in person; or 
(II) through a website. 

(4) A small business development center shall continue to up-
grade and modify its services, as needed, in order to meet the 
changing and evolving needs of the small business community. 

(5) In addition to the methods prescribed in section 21(c)(2), a 
small business development center shall utilize and compensate as 
one of its resources qualified small business vendors, including but 
not limited to, private management consultants, private consulting 
engineers and private testing laboratories, to provide services as 
described in this subsection to small businesses on behalf of such 
small business development center. 

(6) In any State (A) in which the Administration has not made 
a grant pursuant to paragraph (1) of subsection (a), or (B) in which 
no application for a grant has been made by a Small Business De-
velopment Center pursuant to paragraph (6) of such subsection 
within 60 days after the effective date of any grant under sub-
section (a)(1) to such center or the date the Administration notifies 
the grantee funded under subsection (a)(1) that funds are available 
for grant applications pursuant to subsection (a)(6), whichever date 
occurs last, the Administration may make grants to a non-profit 
entity in that State to carry out the activities specified in para-
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graph (6) of subsection (a). Any such applicants shall comply with 
the matching funds requirement of paragraph (4) of subsection (a). 
Such grants shall be effective for any fiscal year only to the extent 
provided in advance in appropriations Acts, and each State shall be 
limited to the pro rata share provisions of paragraph (6) of sub-
section (a). 

(7) In performing the services identified in paragraph (3), the 
Small Business Development Centers shall work in close co-
operation with the Administration’s regional and local offices, 
the local small business community, and appropriate State and 
local agencies. 

(8) The Associate Administrator for Small Business Develop-
ment Centers, in consultation with the Small Business Devel-
opment Centers, shall develop and implement an information 
sharing system. Subject to amounts approved in advance in ap-
propriations Acts, the Administration may make grants or 
enter cooperative agreements with one or more centers to carry 
out the provisions of this paragraph. Said grants or cooperative 
agreements shall be awarded for periods of no more than five 
years duration. The matching funds provisions of subsection (a) 
shall not be applicable to grants or cooperative agreements 
under this paragraph. The system shall— 

(A) allow Small Business Development Centers partici-
pating in the program to exchange information about their 
programs; and 

(B) provide information central to technology transfer. 
(9) SERVICES FOR CANNABIS-RELATED LEGITIMATE BUSINESSES 

AND SERVICE PROVIDERS.—A small business development center 
may not decline to provide services to an otherwise eligible 
small business concern under this section solely because such 
concern is a cannabis-related legitimate business or service pro-
vider. 

(d) Where appropriate, the Small Business Development Centers 
shall work in conjunction with the relevant State agency and the 
Department of Commerce to develop a comprehensive plan for en-
hancing the export potential of small businesses located within the 
State. This plan may involve the cofunding and staffing of a State 
Office of International Trade within the State Small Business De-
velopment Center, using joint State and Federal funding, and any 
other appropriate measures directed at improving the export per-
formance of small businesses within the State. 

(e) Laboratories operated and funded by the Federal Government 
are authorized and directed to cooperate with the Administration 
in developing and establishing programs to support small business 
development centers by making facilities and equipment available; 
providing experiment station capabilities in adaptive engineering; 
providing library and technical information processing capabilities; 
and providing professional staff for consulting. The Administration 
is authorized to reimburse the laboratories for such services. 

(f) The National Science Foundation is authorized and directed 
to cooperate with the Administration and with the Small Business 
Development Centers in developing and establishing programs to 
support the centers. 

(g) NATIONAL AERONAUTICS AND SPACE ADMINISTRATION AND RE-
GIONAL TECHNOLOGY TRANSFER CENTERS.—The National Aero-
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nautics and Space Administration and regional technology transfer 
centers supported by the National Aeronautics and Space Adminis-
tration are authorized and directed to cooperate with small busi-
ness development centers participating in the program. 

(h) ASSOCIATE ADMINISTRATOR FOR SMALL BUSINESS DEVELOP-
MENT CENTERS.— 

(1) APPOINTMENT AND COMPENSATION.—The Administrator 
shall appoint an Associate Administrator for Small Business 
Development Centers who shall report to an official who is not 
more than one level below the Office of the Administrator and 
who shall serve without regard to the provisions of title 5, gov-
erning appointments in the competitive service, and without 
regard to chapter 51, and subchapter III of chapter 53 of such 
title relating to classification and General Schedule pay rates, 
but at a rate not less than the rate of GS–17 of the General 
Schedule. 

(2) DUTIES.— 
(A) IN GENERAL.—The sole responsibility of the Associate 

Administrator for Small Business Development Centers 
shall be to administer the small business development cen-
ter program. Duties of the position shall include recom-
mending the annual program budget, reviewing the annual 
budgets submitted by each applicant, establishing appro-
priate funding levels therefore, selecting applicants to par-
ticipate in this program, implementing the provisions of 
this section, maintaining a clearinghouse to provide for the 
dissemination and exchange of information between small 
business development centers and conducting audits of re-
cipients of grants under this section. 

(B) CONSULTATION REQUIREMENTS.—In carrying out the 
duties described in this subsection, the Associate Adminis-
trator shall confer with and seek the advice of the Board 
established by subsection (i) and Administration officials 
in areas served by the small business development centers; 
however, the Associate Administrator shall be responsible 
for the management and administration of the program 
and shall not be subject to the approval or concurrence of 
such Administration officials. 

(i)(1) There is established a National Small Business Develop-
ment Center Advisory Board (herein referred to as ‘‘Board’’) which 
shall consist of nine members appointed from civilian life by the 
Administrator and who shall be persons of outstanding qualifica-
tions known to be familiar and sympathetic with small business 
needs and problems. No more than three members shall be from 
universities or their affiliates and six shall be from small busi-
nesses or associations representing small businesses. At the time 
of the appointment of the Board, the Administrator shall designate 
one-third of the members and at least one from each category 
whose term shall end in two years from the date of appointment, 
a second third whose term shall end in three years from the date 
of appointment, and the final third whose term shall end in four 
years from the date of appointment. Succeeding Boards shall have 
three-year terms, with one-third of the Board changing each year. 

(2) The Board shall elect a Chairman and advise, counsel, and 
confer with the Associate Administrator for Small Business Devel-
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opment Centers in carrying out the duties described in this section. 
The Board shall meet at least semiannually and at the call of the 
Chairman of the Board. Each member of the Board shall be enti-
tled to be compensated at the rate not in excess of the per diem 
equivalent of the highest rate of pay for individuals occupying the 
position under GS–18 of the General Schedule for each day en-
gaged in activities of the Board and shall be entitled to be reim-
bursed for expenses as a member of the Board. 

(j)(1) Each small business development center shall establish an 
advisory board. 

(2) Each small business development center advisory board shall 
elect a chairman and advise, counsel, and confer with the director 
of the small business development center on all policy matters per-
taining to the operation of the small business development center, 
including who may be eligible to receive assistance from, and how 
local and regional private consultants may participate with the 
small business development center. 

(k) PROGRAM EXAMINATION AND ACCREDITATION.— 
(1) EXAMINATION.—Not later than 180 days after the date of 

enactment of this subsection, the Administration shall develop 
and implement a biennial programmatic and financial exam-
ination of each small business development center established 
pursuant to this section. 

(2) ACCREDITATION.—The Administration may provide finan-
cial support, by contract or otherwise, to the association au-
thorized by subsection (a)(3)(A) for the purpose of developing a 
small business development center accreditation program. 

(3) EXTENSION OR RENEWAL OF COOPERATIVE AGREEMENTS.— 
(A) IN GENERAL.—In extending or renewing a cooperative 

agreement of a small business development center, the Ad-
ministration shall consider the results of the examination 
and accreditation program conducted pursuant to para-
graphs (1) and (2). 

(B) ACCREDITATION REQUIREMENT.—After September 30, 
2000, the Administration may not renew or extend any co-
operative agreement with a small business development 
center unless the center has been approved under the ac-
creditation program conducted pursuant to this subsection, 
except that the Associate Administrator for Small Business 
Development Centers may waive such accreditation re-
quirement, in the discretion of the Associate Adminis-
trator, upon a showing that the center is making a good 
faith effort to obtain accreditation. 

(l) CONTRACT AUTHORITY.—The authority to enter into contracts 
shall be in effect for each fiscal year only to the extent and in the 
amounts as are provided in advance in appropriations Acts. After 
the administration has entered a contract, either as a grant or a 
cooperative agreement, with any applicant under this section, it 
shall not suspend, terminate, or fail to renew or extend any such 
contract unless the Administration provides the applicant with 
written notification setting forth the reasons therefore and afford-
ing the applicant an opportunity for a hearing, appeal, or other ad-
ministrative proceeding under the provisions of chapter 5 of title 5, 
United States Code. If any contract or cooperative agreement under 
this section with an entity that is covered by this section is not re-
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newed or extended, any award of a successor contract or coopera-
tive agreement under this section to another entity shall be made 
on a competitive basis. 

(m) PROHIBITION ON CERTAIN FEES.—A small business develop-
ment center shall not impose or otherwise collect a fee or other 
compensation in connection with the provision of counseling serv-
ices under this section. 

(n) VETERANS ASSISTANCE AND SERVICES PROGRAM.— 
(1) IN GENERAL.—A small business development center may 

apply for a grant under this subsection to carry out a veterans 
assistance and services program. 

(2) ELEMENTS OF PROGRAM.—Under a program carried out 
with a grant under this subsection, a small business develop-
ment center shall— 

(A) create a marketing campaign to promote awareness 
and education of the services of the center that are avail-
able to veterans, and to target the campaign toward vet-
erans, service-disabled veterans, military units, Federal 
agencies, and veterans organizations; 

(B) use technology-assisted online counseling and dis-
tance learning technology to overcome the impediments to 
entrepreneurship faced by veterans and members of the 
Armed Forces; and 

(C) increase coordination among organizations that as-
sist veterans, including by establishing virtual integration 
of service providers and offerings for a one-stop point of 
contact for veterans who are entrepreneurs or owners of 
small business concerns. 

(3) AMOUNT OF GRANTS.—A grant under this subsection shall 
be for not less than $75,000 and not more than $250,000. 

(4) FUNDING.—Subject to amounts approved in advance in 
appropriations Acts, the Administration may make grants or 
enter into cooperative agreements to carry out the provisions 
of this subsection. 

* * * * * * * 
SEC. 29. WOMEN’S BUSINESS CENTER PROGRAM. 

(a) DEFINITIONS.—In this section— 
(1) the term ‘‘Assistant Administrator’’ means the Assistant 

Administrator of the Office of Women’s Business Ownership es-
tablished under subsection (g); 

(2) the term ‘‘private nonprofit organization’’ means an entity 
that is described in section 501(c) of the Internal Revenue Code 
of 1986 and exempt from taxation under section 501(a) of such 
Code; 

(3) the term ‘‘small business concern owned and controlled by 
women’’, either startup or existing, includes any small business 
concern— 

(A) that is not less than 51 percent owned by 1 or more 
women; and 

(B) the management and daily business operations of 
which are controlled by 1 or more women; and 

(4) the term ‘‘women’s business center site’’ means the loca-
tion of— 

(A) a women’s business center; or 
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(B) 1 or more women’s business centers, established in 
conjunction with another women’s business center in an-
other location within a State or region— 

(i) that reach a distinct population that would other-
wise not be served; 

(ii) whose services are targeted to women; and 
(iii) whose scope, function, and activities are similar 

to those of the primary women’s business center or 
centers in conjunction with which it was established. 

(b) AUTHORITY.—The Administration may provide financial as-
sistance to private nonprofit organizations to conduct 5-year 
projects for the benefit of small business concerns owned and con-
trolled by women. The projects shall provide— 

(1) financial assistance, including training and counseling in 
how to apply for and secure business credit and investment 
capital, preparing and presenting financial statements, and 
managing cash flow and other financial operations of a busi-
ness concern; 

(2) management assistance, including training and coun-
seling in how to plan, organize, staff, direct, and control each 
major activity and function of a small business concern; and 

(3) marketing assistance, including training and counseling 
in identifying and segmenting domestic and international mar-
ket opportunities, preparing and executing marketing plans, 
developing pricing strategies, locating contract opportunities, 
negotiating contracts, and utilizing varying public relations 
and advertising techniques. 

(c) CONDITIONS OF PARTICIPATION.— 
(1) NON-FEDERAL CONTRIBUTIONS.—As a condition of receiv-

ing financial assistance authorized by this section, the recipi-
ent organization shall agree to obtain, after its application has 
been approved and notice of award has been issued, cash con-
tributions from non-Federal sources as follows: 

(A) in the first and second years, 1 non-Federal dollar 
for each 2 Federal dollars; and 

(B) in the third, fourth, and fifth years, 1 non-Federal 
dollar for each Federal dollar. 

(2) FORM OF NON-FEDERAL CONTRIBUTIONS.—Not more than 
one-half of the non-Federal sector matching assistance may be 
in the form of in-kind contributions that are budget line items 
only, including office equipment and office space. 

(3) FORM OF FEDERAL CONTRIBUTIONS.—The financial assist-
ance authorized pursuant to this section may be made by 
grant, contract, or cooperative agreement and may contain 
such provision, as necessary, to provide for payments in lump 
sum or installments, and in advance or by way of reimburse-
ment. The Administration may disburse up to 25 percent of 
each year’s Federal share awarded to a recipient organization 
after notice of the award has been issued and before the non- 
Federal sector matching funds are obtained. 

(4) FAILURE TO OBTAIN NON-FEDERAL FUNDING.—If any re-
cipient of assistance fails to obtain the required non-Federal 
contribution during any project, it shall not be eligible there-
after for advance disbursements pursuant to paragraph (3) 
during the remainder of that project, or for any other project 
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for which it is or may be funded by the Administration, and 
prior to approving assistance to such organization for any other 
projects, the Administration shall specifically determine wheth-
er the Administration believes that the recipient will be able 
to obtain the requisite non-Federal funding and enter a written 
finding setting forth the reasons for making such determina-
tion. 

(d) CONTRACT AUTHORITY.—A women’s business center may enter 
into a contract with a Federal department or agency to provide spe-
cific assistance to women and other underserved small business 
concerns. Performance of such contract should not hinder the wom-
en’s business centers in carrying out the terms of the grant re-
ceived by the women’s business centers from the Administration. 

(e) SUBMISSION OF 5-YEAR PLAN.—Each applicant organization 
initially shall submit a 5-year plan to the Administration on pro-
posed fundraising and training activities, and a recipient organiza-
tion may receive financial assistance under this program for a max-
imum of 5 years per women’s business center site. 

(f) CRITERIA.—The Administration shall evaluate and rank appli-
cants in accordance with predetermined selection criteria that shall 
be stated in terms of relative importance. Such criteria and their 
relative importance shall be made publicly available and stated in 
each solicitation for applications made by the Administration. The 
criteria shall include— 

(1) the experience of the applicant in conducting programs or 
ongoing efforts designed to impart or upgrade the business 
skills of women business owners or potential owners; 

(2) the present ability of the applicant to commence a project 
within a minimum amount of time; 

(3) the ability of the applicant to provide training and serv-
ices to a representative number of women who are both socially 
and economically disadvantaged; and 

(4) the location for the women’s business center site proposed 
by the applicant. 

(g) OFFICE OF WOMEN’S BUSINESS OWNERSHIP.— 
(1) ESTABLISHMENT.—There is established within the Admin-

istration an Office of Women’s Business Ownership, which 
shall be responsible for the administration of the Administra-
tion’s programs for the development of women’s business enter-
prises (as defined in section 408 of the Women’s Business Own-
ership Act of 1988 (15 U.S.C. 631 note)). The Office of Women’s 
Business Ownership shall be administered by an Assistant Ad-
ministrator, who shall be appointed by the Administrator. 

(2) ASSISTANT ADMINISTRATOR OF THE OFFICE OF WOMEN’S 
BUSINESS OWNERSHIP.— 

(A) QUALIFICATION.—The position of Assistant Adminis-
trator shall be a Senior Executive Service position under 
section 3132(a)(2) of title 5, United States Code. The As-
sistant Administrator shall serve as a noncareer appointee 
(as defined in section 3132(a)(7) of that title). 

(B) RESPONSIBILITIES AND DUTIES.— 
(i) RESPONSIBILITIES.—The responsibilities of the As-

sistant Administrator shall be to administer the pro-
grams and services of the Office of Women’s Business 
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Ownership established to assist women entrepreneurs 
in the areas of— 

(I) starting and operating a small business; 
(II) development of management and technical 

skills; 
(III) seeking Federal procurement opportunities; 

and 
(IV) increasing the opportunity for access to cap-

ital. 
(ii) DUTIES.—The Assistant Administrator shall— 

(I) administer and manage the Women’s Busi-
ness Center program; 

(II) recommend the annual administrative and 
program budgets for the Office of Women’s Busi-
ness Ownership (including the budget for the 
Women’s Business Center program); 

(III) establish appropriate funding levels there-
fore; 

(IV) review the annual budgets submitted by 
each applicant for the Women’s Business Center 
program; 

(V) select applicants to participate in the pro-
gram under this section; 

(VI) implement this section; 
(VII) maintain a clearinghouse to provide for 

the dissemination and exchange of information be-
tween women’s business centers; 

(VIII) serve as the vice chairperson of the Inter-
agency Committee on Women’s Business Enter-
prise; 

(IX) serve as liaison for the National Women’s 
Business Council; and 

(X) advise the Administrator on appointments to 
the Women’s Business Council. 

(C) CONSULTATION REQUIREMENTS.—In carrying out the 
responsibilities and duties described in this paragraph, the 
Assistant Administrator shall confer with and seek the ad-
vice of the Administration officials in areas served by the 
women’s business centers. 

(h) PROGRAM EXAMINATION.— 
(1) IN GENERAL.—The Administration shall— 

(A) develop and implement an annual programmatic and 
financial examination of each women’s business center es-
tablished pursuant to this section, pursuant to which each 
such center shall provide to the Administration— 

(i) an itemized cost breakdown of actual expendi-
tures for costs incurred during the preceding year; and 

(ii) documentation regarding the amount of match-
ing assistance from non-Federal sources obtained and 
expended by the center during the preceding year in 
order to meet the requirements of subsection (c) and, 
with respect to any in-kind contributions described in 
subsection (c)(2) that were used to satisfy the require-
ments of subsection (c), verification of the existence 
and valuation of those contributions; and 
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(B) analyze the results of each such examination and, 
based on that analysis, make a determination regarding 
the programmatic and financial viability of each women’s 
business center. 

(2) CONDITIONS FOR CONTINUED FUNDING.—In determining 
whether to award a contract (as a sustainability grant) under 
subsection (l) or to renew a contract (either as a grant or coop-
erative agreement) under this section with a women’s business 
center, the Administration— 

(A) shall consider the results of the most recent exam-
ination of the center under paragraph (1); and 

(B) may withhold such award or renewal, if the Adminis-
tration determines that— 

(i) the center has failed to provide any information 
required to be provided under clause (i) or (ii) of para-
graph (1)(A), or the information provided by the center 
is inadequate; or 

(ii) the center has failed to provide any information 
required to be provided by the center for purposes of 
the report of the Administration under subsection (j), 
or the information provided by the center is inad-
equate. 

(i) CONTRACT AUTHORITY.—The authority of the Administrator to 
enter into contracts shall be in effect for each fiscal year only to 
the extent and in the amounts as are provided in advance in appro-
priations Acts. After the Administrator has entered into a contract, 
either as a grant or a cooperative agreement, with any applicant 
under this section, it shall not suspend, terminate, or fail to renew 
or extend any such contract unless the Administrator provides the 
applicant with written notification setting forth the reasons there-
fore and affords the applicant an opportunity for a hearing, appeal, 
or other administrative proceeding under chapter 5 of title 5, 
United States Code. 

(j) MANAGEMENT REPORT.— 
(1) IN GENERAL.—The Administration shall prepare and sub-

mit to the Committees on Small Business of the House of Rep-
resentatives and the Senate a report on the effectiveness of all 
projects conducted under this section. 

(2) CONTENTS.—Each report submitted under paragraph (1) 
shall include information concerning, with respect to each 
women’s business center established pursuant to this section— 

(A) the number of individuals receiving assistance; 
(B) the number of startup business concerns formed; 
(C) the gross receipts of assisted concerns; 
(D) the employment increases or decreases of assisted 

concerns; 
(E) to the maximum extent practicable, increases or de-

creases in profits of assisted concerns; and 
(F) the most recent analysis, as required under sub-

section (h)(1)(B), and the subsequent determination made 
by the Administration under that subsection. 

(k) AUTHORIZATION OF APPROPRIATIONS.— 
(1) IN GENERAL.—There is authorized to be appropriated, to 

remain available until the expiration of the pilot program 
under subsection (l)— 
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(A) $12,000,000 for fiscal year 2000; 
(B) $12,800,000 for fiscal year 2001; 
(C) $13,700,000 for fiscal year 2002; and 
(D) $14,500,000 for fiscal year 2003. 

(2) USE OF AMOUNTS.— 
(A) IN GENERAL.—Except as provided in subparagraph 

(B), amounts made available under this subsection for fis-
cal year 1999, and each fiscal year thereafter, may only be 
used for grant awards and may not be used for costs in-
curred by the Administration in connection with the man-
agement and administration of the program under this 
section. 

(B) EXCEPTIONS.—Of the amount made available under 
this subsection for a fiscal year, the following amounts 
shall be available for selection panel costs, post-award con-
ference costs, and costs related to monitoring and over-
sight: 

(i) For fiscal year 2000, 2 percent. 
(ii) For fiscal year 2001, 1.9 percent. 
(iii) For fiscal year 2002, 1.9 percent. 
(iv) For fiscal year 2003, 1.6 percent. 

(3) EXPEDITED ACQUISITION.—Notwithstanding any other pro-
vision of law, the Administrator, acting through the Assistant 
Administrator, may use such expedited acquisition methods as 
the Administrator determines to be appropriate to carry out 
this section, except that the Administrator shall ensure that all 
small business sources are provided a reasonable opportunity 
to submit proposals. 

(4) RESERVATION OF FUNDS FOR SUSTAINABILITY PILOT PRO-
GRAM.— 

(A) IN GENERAL.—Subject to subparagraph (B), of the 
total amount made available under this subsection for a 
fiscal year, the following amounts shall be reserved for 
sustainability grants under subsection (l): 

(i) For fiscal year 2000, 17 percent. 
(ii) For fiscal year 2001, 18.8 percent. 
(iii) For fiscal year 2002, 30.2 percent. 
(iv) For fiscal year 2003, 30.2 percent. 

(B) USE OF UNAWARDED FUNDS FOR SUSTAINABILITY 
PILOT PROGRAM GRANTS.—If the amount reserved under 
subparagraph (A) for any fiscal year is not fully awarded 
to private nonprofit organizations described in subsection 
(l)(1)(B), the Administration is authorized to use the 
unawarded amount to fund additional women’s business 
center sites or to increase funding of existing women’s 
business center sites under subsection (b). 

ø(l) Repealed effective October 1, 2007 by 8305(b) of Public Law 
110–28.¿ 

(m) CONTINUED FUNDING FOR CENTERS.— 
(1) IN GENERAL.—A nonprofit organization described in para-

graph (2) shall be eligible to receive, subject to paragraph (3), 
a 3-year grant under this subsection. 

(2) APPLICABILITY.—A nonprofit organization described in 
this paragraph is a nonprofit organization that has received 
funding under subsection (b) or (l). 
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(3) APPLICATION AND APPROVAL CRITERIA.— 
(A) CRITERIA.—Subject to subparagraph (B), the Admin-

istrator shall develop and publish criteria for the consider-
ation and approval of applications by nonprofit organiza-
tions under this subsection. 

(B) CONTENTS.—Except as otherwise provided in this 
subsection, the conditions for participation in the grant 
program under this subsection shall be the same as the 
conditions for participation in the program under sub-
section (l), as in effect on the date of enactment of this Act. 

(C) NOTIFICATION.—Not later than 60 days after the 
date of the deadline to submit applications for each fiscal 
year, the Administrator shall approve or deny any applica-
tion under this subsection and notify the applicant for each 
such application. 

(4) AWARD OF GRANTS.— 
(A) IN GENERAL.—Subject to the availability of appro-

priations, the Administrator shall make a grant for the 
Federal share of the cost of activities described in the ap-
plication to each applicant approved under this subsection. 

(B) AMOUNT.—A grant under this subsection shall be for 
not more than $150,000, for each year of that grant. 

(C) FEDERAL SHARE.—The Federal share under this sub-
section shall be not more than 50 percent. 

(D) PRIORITY.—In allocating funds made available for 
grants under this section, the Administrator shall give ap-
plications under this subsection or subsection (l) priority 
over first-time applications under subsection (b). 

(5) RENEWAL.— 
(A) IN GENERAL.—The Administrator may renew a grant 

under this subsection for additional 3-year periods, if the 
nonprofit organization submits an application for such re-
newal at such time, in such manner, and accompanied by 
such information as the Administrator may establish. 

(B) UNLIMITED RENEWALS.—There shall be no limitation 
on the number of times a grant may be renewed under 
subparagraph (A). 

(n) PRIVACY REQUIREMENTS.— 
(1) IN GENERAL.—A women’s business center may not dis-

close the name, address, or telephone number of any individual 
or small business concern receiving assistance under this sec-
tion without the consent of such individual or small business 
concern, unless— 

(A) the Administrator is ordered to make such a disclo-
sure by a court in any civil or criminal enforcement action 
initiated by a Federal or State agency; or 

(B) the Administrator considers such a disclosure to be 
necessary for the purpose of conducting a financial audit 
of a women’s business center, but a disclosure under this 
subparagraph shall be limited to the information necessary 
for such audit. 

(2) ADMINISTRATION USE OF INFORMATION.—This subsection 
shall not— 

(A) restrict Administration access to program activity 
data; or 
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(B) prevent the Administration from using client infor-
mation (other than the information described in subpara-
graph (A)) to conduct client surveys. 

(3) REGULATIONS.—The Administrator shall issue regulations 
to establish standards for requiring disclosures during a finan-
cial audit under paragraph (1)(B). 

(o) STUDY AND REPORT ON REPRESENTATION OF WOMEN.— 
(1) STUDY.—The Administrator shall periodically conduct a 

study to identify industries, as defined under the North Amer-
ican Industry Classification System, underrepresented by small 
business concerns owned and controlled by women. 

(2) REPORT.—Not later than 3 years after the date of enact-
ment of this subsection, and every 5 years thereafter, the Ad-
ministrator shall submit to the Committee on Small Business 
and Entrepreneurship of the Senate and the Committee on 
Small Business of the House of Representatives a report on the 
results of each study under paragraph (1) conducted during the 
5-year period ending on the date of the report. 

(p) SERVICES FOR CANNABIS-RELATED LEGITIMATE BUSINESSES 
AND SERVICE PROVIDERS.—A women’s business center may not de-
cline to provide services to an otherwise eligible small business con-
cern under this section solely because such concern is a cannabis- 
related legitimate business or service provider. 

* * * * * * * 
SEC. 32. VETERANS PROGRAMS. 

(a) OFFICE OF VETERANS BUSINESS DEVELOPMENT.—There is es-
tablished in the Administration an Office of Veterans Business De-
velopment, which shall be administered by the Associate Adminis-
trator for Veterans Business Development (in this section referred 
to as the ‘‘Associate Administrator’’) appointed under section 
4(b)(1). 

(b) ASSOCIATE ADMINISTRATOR FOR VETERANS BUSINESS DEVEL-
OPMENT.—The Associate Administrator— 

(1) shall be an appointee in the Senior Executive Service; 
(2) shall be responsible for the formulation, execution, and 

promotion of policies and programs of the Administration that 
provide assistance to small business concerns owned and con-
trolled by veterans and small business concerns owned and 
controlled by service-disabled veterans. The Associate Adminis-
trator shall act as an ombudsman for full consideration of vet-
erans in all programs of the Administration; and 

(3) shall report to and be responsible directly to the Adminis-
trator. 

(c) INTERAGENCY TASK FORCE.— 
(1) ESTABLISHMENT.—Not later than 90 days after the date 

of enactment of this subsection, the President shall establish 
an interagency task force to coordinate the efforts of Federal 
agencies necessary to improve capital and business develop-
ment opportunities for, and ensure achievement of the pre-es-
tablished Federal contracting goals for, small business con-
cerns owned and controlled by service-disabled veterans and 
small business concerns owned and controlled by veterans (in 
this section referred to as the ‘‘task force’’). 
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(2) MEMBERSHIP.—The members of the task force shall in-
clude— 

(A) the Administrator, who shall serve as chairperson of 
the task force; and 

(B) a senior level representative from— 
(i) the Department of Veterans Affairs; 
(ii) the Department of Defense; 
(iii) the Administration (in addition to the Adminis-

trator); 
(iv) the Department of Labor; 
(v) the Department of the Treasury; 
(vi) the General Services Administration; 
(vii) the Office of Management and Budget; and 
(viii) 4 representatives from a veterans service orga-

nization or military organization or association, se-
lected by the President. 

(3) DUTIES.—The task force shall— 
(A) consult regularly with veterans service organizations 

and military organizations in performing the duties of the 
task force; and 

(B) coordinate administrative and regulatory activities 
and develop proposals relating to— 

(i) improving capital access and capacity of small 
business concerns owned and controlled by service-dis-
abled veterans and small business concerns owned and 
controlled by veterans through loans, surety bonding, 
and franchising; 

(ii) ensuring achievement of the pre-established Fed-
eral contracting goals for small business concerns 
owned and controlled by service-disabled veterans and 
small business concerns owned and controlled by vet-
erans through expanded mentor-protégé assistance 
and matching such small business concerns with con-
tracting opportunities; 

(iii) increasing the integrity of certifications of sta-
tus as a small business concern owned and controlled 
by service-disabled veterans or a small business con-
cern owned and controlled by veterans; 

(iv) reducing paperwork and administrative burdens 
on veterans in accessing business development and en-
trepreneurship opportunities; 

(v) increasing and improving training and coun-
seling services provided to small business concerns 
owned and controlled by veterans; and 

(vi) making other improvements relating to the sup-
port for veterans business development by the Federal 
Government. 

(d) PARTICIPATION IN TAP WORKSHOPS.— 
(1) IN GENERAL.—The Associate Administrator shall increase 

veteran outreach by ensuring that Veteran Business Outreach 
Centers regularly participate, on a nationwide basis, in the 
workshops of the Transition Assistance Program of the Depart-
ment of Labor. 

(2) PRESENTATIONS.—In carrying out paragraph (1), a Vet-
eran Business Outreach Center may provide grants to entities 
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located in Transition Assistance Program locations to make 
presentations on the opportunities available from the Adminis-
tration for recently separating or separated veterans. Each 
presentation under this paragraph shall include, at a min-
imum, a description of the entrepreneurial and business train-
ing resources available from the Administration. 

(3) WRITTEN MATERIALS.—The Associate Administrator 
shall— 

(A) create written materials that provide comprehensive 
information on self-employment and veterans entrepre-
neurship, including information on resources available 
from the Administration on such topics; and 

(B) make the materials created under subparagraph (A) 
available to the Secretary of Labor for inclusion in the 
Transition Assistance Program manual. 

(4) REPORTS.—The Associate Administrator shall submit to 
Congress progress reports on the implementation of this sub-
section. 

(e) WOMEN VETERANS BUSINESS TRAINING.—The Associate Ad-
ministrator shall— 

(1) compile information on existing resources available to 
women veterans for business training, including resources 
for— 

(A) vocational and technical education; 
(B) general business skills, such as marketing and ac-

counting; and 
(C) business assistance programs targeted to women vet-

erans; and 
(2) disseminate the information compiled under paragraph 

(1) through Veteran Business Outreach Centers and women’s 
business centers. 

(f) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to 
be appropriated to carry out this section— 

(1) $1,500,000 for fiscal year 2005; and 
(2) $2,000,000 for fiscal year 2006. 

(g) ACCESS TO SURPLUS PROPERTY FOR VETERAN-OWNED SMALL 
BUSINESSES.— 

(1) DEFINITIONS.—In this subsection— 
(A) the term ‘‘foreign excess property’’ has the meaning 

given the term in section 102 of title 40, United States 
Code; and 

(B) the term ‘‘state agency’’ has the meaning given the 
term, including the roles and responsibilities assigned, in 
section 549 of title 40, United States Code. 

(2) REQUIREMENT.—The Administrator, in coordination with 
the Administrator of General Services, shall provide access to 
and manage the distribution of surplus property, and foreign 
excess property returned to a State for handling as surplus 
property, owned by the United States under chapter 7 of title 
40, United States Code, to small business concerns owned and 
controlled by veterans (as verified by the Secretary of Veterans 
Affairs under section 8127 of title 38, United States Code) pur-
suant to a memorandum of agreement between the Adminis-
trator, the Administrator of General Services, and the head of 
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the applicable state agency for surplus properties and in ac-
cordance with section 549 of title 40, United States Code. 

(h) SERVICES FOR CANNABIS-RELATED LEGITIMATE BUSINESSES 
AND SERVICE PROVIDERS.—A Veteran Business Outreach Center 
may not decline to provide services to an otherwise eligible small 
business concern under this section solely because such concern is 
a cannabis-related legitimate business or service provider. 

* * * * * * * 

SMALL BUSINESS INVESTMENT ACT OF 1958 

* * * * * * * 

TITLE III—INVESTMENT DIVISION PROGRAMS 

PART A—SMALL BUSINESS INVESTMENT COMPANIES 

* * * * * * * 
SEC. 321. DEBENTURES TO FINANCE CANNABIS-RELATED LEGITIMATE 

BUSINESSES AND SERVICE PROVIDERS. 
(a) GUARANTEES.—The Administrator may not decline to pur-

chase or guarantee a debenture made under this title to an other-
wise eligible small business investment company solely because such 
small business investment company provides financing to an entity 
that is a cannabis-related legitimate business or service provider (as 
defined in section 7(a)(38) of the Small Business Act). 

(b) OTHER ASSISTANCE.—A small business investment company 
may not decline to provide assistance under this title to an other-
wise eligible small business concern solely because such small busi-
ness concern is a cannabis-related legitimate business or service pro-
vider (as defined in section 7(a)(38) of the Small Business Act). 

* * * * * * * 

TITLE V—LOANS TO STATE AND LOCAL DEVELOPMENT 
COMPANIES 

* * * * * * * 
SEC. 511. LOANS TO FINANCE CANNABIS-RELATED LEGITIMATE BUSI-

NESSES AND SERVICE PROVIDERS. 
(a) LOANS AND LOAN GUARANTEES.—The Administrator may not 

decline to make or provide a guarantee for a loan under this title 
to an otherwise eligible qualified State or local development com-
pany solely because such qualified State or local development com-
pany provides financing to an entity that is a cannabis-related le-
gitimate business or service provider (as defined in section 7(a)(38) 
of the Small Business Act). 

(b) OTHER ASSISTANCE.—A qualified State or local development 
company may not decline to provide assistance under this title to an 
otherwise eligible small business concern solely because such small 
business concern is a cannabis-related legitimate business or service 
provider (as defined in section 7(a)(38) of the Small Business Act). 

* * * * * * * 
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IMMIGRATION AND NATIONALITY ACT 

* * * * * * * 

TITLE I—GENERAL 

DEFINITIONS 

SECTION 101. (a) As used in this Act— 
(1) The term ‘‘administrator’’ means the official designated by the 

Secretary of State pursuant to section 104(b) of this Act. 
(2) The term ‘‘advocates’’ includes, but is not limited to, advises, 

recommends, furthers by overt act, and admits belief in. 
(3) The term ‘‘alien’’ means any person not a citizen or national 

of the United States. 
(4) The term ‘‘application for admission’’ has reference to the ap-

plication for admission into the United States and not to the appli-
cation for the issuance of an immigrant or nonimmigrant visa. 

(5) The term ‘‘Attorney General’’ means the Attorney General of 
the United States. 

(6) The term ‘‘border crossing identification card’’ means a docu-
ment of identity bearing that designation issued to an alien who is 
lawfully admitted for permanent residence, or to an alien who is 
a resident in foreign contiguous territory, by a consular officer or 
an immigration officer for the purpose of crossing over the borders 
between the United States and foreign contiguous territory in ac-
cordance with such conditions for its issuance and use as may be 
prescribed by regulations. Such regulations shall provide that (A) 
each such document include a biometric identifier (such as the fin-
gerprint or handprint of the alien) that is machine readable and 
(B) an alien presenting a border crossing identification card is not 
permitted to cross over the border into the United States unless 
the biometric identifier contained on the card matches the appro-
priate biometric characteristic of the alien. 

(7) The term ‘‘clerk of court’’ means a clerk of a naturalization 
court. 

(8) The terms ‘‘Commissioner’’ and ‘‘Deputy Commissioner’’ mean 
the Commissioner of Immigration and Naturalization and a Deputy 
Commissioner of Immigration and Naturalization, respectively. 

(9) The term ‘‘consular officer’’ means any consular, diplomatic, 
or other officer or employee of the United States designated under 
regulations prescribed under authority contained in this Act, for 
the purpose of issuing immigrant or nonimmigrant visas or, when 
used in title III, for the purpose of adjudicating nationality. 

(10) The term ‘‘crewman’’ means a person serving in any capacity 
on board a vessel or aircraft. 

(11) The term ‘‘diplomatic visa’’ means a nonimmigrant visa 
bearing that title and issued to a nonimmigrant in accordance with 
such regulations as the Secretary of State may prescribe. 

(12) The term ‘‘doctrine’’ includes, but is not limited to, policies, 
practices, purposes, aims, or procedures. 

(13)(A) The terms ‘‘admission’’ and ‘‘admitted’’ mean, with respect 
to an alien, the lawful entry of the alien into the United States 
after inspection and authorization by an immigration officer. 
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(B) An alien who is paroled under section 212(d)(5) or permitted 
to land temporarily as an alien crewman shall not be considered to 
have been admitted. 

(C) An alien lawfully admitted for permanent residence in the 
United States shall not be regarded as seeking an admission into 
the United States for purposes of the immigration laws unless the 
alien— 

(i) has abandoned or relinquished that status, 
(ii) has been absent from the United States for a continuous 

period in excess of 180 days, 
(iii) has engaged in illegal activity after having departed the 

United States, 
(iv) has departed from the United States while under legal 

process seeking removal of the alien from the United States, 
including removal proceedings under this Act and extradition 
proceedings, 

(v) has committed an offense identified in section 212(a)(2), 
unless since such offense the alien has been granted relief 
under section 212(h) or 240A(a), or 

(vi) is attempting to enter at a time or place other than as 
designated by immigration officers or has not been admitted to 
the United States after inspection and authorization by an im-
migration officer. 

(14) The term ‘‘foreign state’’ includes outlying possessions of a 
foreign state, but self-governing dominions and territories under 
mandate or trusteeship shall be regarded as separate foreign 
states. 

(15) The term ‘‘immigrant’’ means every alien except an alien 
who is within one of the following classes of nonimmigrant aliens— 

(A)(i) an ambassador, public minister, or career diplomatic or 
consular officer who has been accredited by a foreign govern-
ment recognized de jure by the United States and who is ac-
cepted by the President or by the Secretary of State, and the 
members of the alien’s immediate family; 

(ii) upon a basis of reciprocity, other officials and employees 
who have been accredited by a foreign government recognized 
de jure by the United States, who are accepted by the Sec-
retary of State, and the members of their immediate families; 
and 

(iii) upon a basis of reciprocity, attendants, servants, per-
sonal employees, and members of their immediate families, of 
the officials and employees who have a nonimmigrant status 
under (i) and (ii) above; 

(B) an alien (other than one coming for the purpose of study 
or of performing skilled or unskilled labor or as a representa-
tive of foreign press, radio, film, or other foreign information 
media coming to engage in such vocation) having a residence 
in a foreign country which he has no intention of abandoning 
and who is visiting the United States temporarily for business 
or temporarily for pleasure; 

(C) an alien in immediate and continuous transit through 
the United States, or an alien who qualifies as a person enti-
tled to pass in transit to and from the United Nations Head-
quarters District and foreign countries, under the provisions of 
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paragraphs (3), (4), and (5) of section 11 of the Headquarters 
Agreement with the United Nations (61 Stat. 758); 

(D)(i) an alien crewman serving in good faith as such in a 
capacity required for normal operation and service on board a 
vessel, as defined in section 258(a) (other than a fishing vessel 
having its home port or an operating base in the United 
States), or aircraft, who intends to land temporarily and solely 
in pursuit of his calling as a crewman and to depart from the 
United States with the vessel or aircraft on which he arrived 
or some other vessel or aircraft; 

(ii) an alien crewman serving in good faith as such in any 
capacity required for normal operations and service aboard a 
fishing vessel having its home port or an operating base in the 
United States who intends to land temporarily in Guam or the 
Commonwealth of the Northern Mariana Islands and solely in 
pursuit of his calling as a crewman and to depart from Guam 
or the Commonwealth of the Northern Mariana Islands with 
the vessel on which he arrived; 

(E) an alien entitled to enter the United States under and 
in pursuance of the provisions of a treaty of commerce and 
navigation between the United States and the foreign state of 
which he is a national, and the spouse and children of any 
such alien if accompanying or following to join him: (i) solely 
to carry on substantial trade, including trade in services or 
trade in technology, principally between the United States and 
the foreign state of which he is a national; (ii) solely to develop 
and direct the operations of an enterprise in which he has in-
vested, or of an enterprise in which he is actively in the proc-
ess of investing, a substantial amount of capital; or (iii) solely 
to perform services in a specialty occupation in the United 
States if the alien is a national of the Commonwealth of Aus-
tralia and with respect to whom the Secretary of Labor deter-
mines and certifies to the Secretary of Homeland Security and 
the Secretary of State that the intending employer has filed 
with the Secretary of Labor an attestation under section 
212(t)(1); 

(F)(i) an alien having a residence in a foreign country which 
he has no intention of abandoning, who is a bona fide student 
qualified to pursue a full course of study and who seeks to 
enter the United States temporarily and solely for the purpose 
of pursuing such a course of study consistent with section 
214(l) at an established college, university, seminary, conserv-
atory, academic high school, elementary school, or other aca-
demic institution or in an accredited language training pro-
gram in the United States, particularly designated by him and 
approved by the Attorney General after consultation with the 
Secretary of Education, which institution or place of study 
shall have agreed to report to the Attorney General the termi-
nation of attendance of each nonimmigrant student, and if any 
such institution of learning or place of study fails to make re-
ports promptly the approval shall be withdrawn, (ii) the alien 
spouse and minor children of any alien described in clause (i) 
if accompanying or following to join such an alien, and (iii) an 
alien who is a national of Canada or Mexico, who maintains ac-
tual residence and place of abode in the country of nationality, 
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who is described in clause (i) except that the alien’s qualifica-
tions for and actual course of study may be full or part-time, 
and who commutes to the United States institution or place of 
study from Canada or Mexico; 

(G)(i) a designated principal resident representative of a for-
eign government recognized de jure by the United States, 
which foreign government is a member of an international or-
ganization entitled to enjoy privileges, exemptions, and immu-
nities as an international organization under the International 
Organizations Immunities Act (59 Stat. 669), accredited resi-
dent members of the staff of such representatives, and mem-
bers of his or their immediate family; 

(ii) other accredited representatives of such a foreign govern-
ment to such international organizations, and the members of 
their immediate families; 

(iii) an alien able to qualify under (i) or (ii) above except for 
the fact that the government of which such alien is an accred-
ited representative is not recognized de jure by the United 
States, or that the government of which he is an accredited 
representative is not a member of such international organiza-
tion, and the members of his immediate family; 

(iv) officers, or employees of such international organizations, 
and the members of their immediate families; 

(v) attendants, servants, and personal employees of any such 
representative, officer, or employee, and the members of the 
immediate families of such attendants, servants, and personal 
employees; 

(H) an alien (i) (b) subject to section 212(j)(2), who is coming 
temporarily to the United States to perform services (other 
than services described in subclause (a) during the period in 
which such subclause applies and other than services described 
in subclause (ii)(a) or in subparagraph (O) or (P)) in a specialty 
occupation described in section 214(i)(1) or as a fashion model, 
who meets the requirements for the occupation specified in sec-
tion 214(i)(2) or, in the case of a fashion model, is of distin-
guished merit and ability, and with respect to whom the Sec-
retary of Labor determines and certifies to the Attorney Gen-
eral that the intending employer has filed with the Secretary 
an application under section 212(n)(1), or (b1) who is entitled 
to enter the United States under and in pursuance of the pro-
visions of an agreement listed in section 214(g)(8)(A), who is 
engaged in a specialty occupation described in section 214(i)(3), 
and with respect to whom the Secretary of Labor determines 
and certifies to the Secretary of Homeland Security and the 
Secretary of State that the intending employer has filed with 
the Secretary of Labor an attestation under section 212(t)(1), 
or (c) who is coming temporarily to the United States to per-
form services as a registered nurse, who meets the qualifica-
tions described in section 212(m)(1), and with respect to whom 
the Secretary of Labor determines and certifies to the Attorney 
General that an unexpired attestation is on file and in effect 
under section 212(m)(2) for the facility (as defined in section 
212(m)(6)) for which the alien will perform the services; or 
(ii)(a) having a residence in a foreign country which he has no 
intention of abandoning who is coming temporarily to the 
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United States to perform agricultural labor or services, as de-
fined by the Secretary of Labor in regulations and including 
agricultural labor defined in section 3121(g) of the Internal 
Revenue Code of 1986, agriculture as defined in section 3(f) of 
the Fair Labor Standards Act of 1938 (29 U.S.C. 203(f)), and 
the pressing of apples for cider on a farm, of a temporary or 
seasonal nature, or (b) having a residence in a foreign country 
which he has no intention of abandoning who is coming tempo-
rarily to the United States to perform other temporary service 
or labor if unemployed persons capable of performing such 
service or labor cannot be found in this country, but this clause 
shall not apply to graduates of medical schools coming to the 
United States to perform services as members of the medical 
profession; or (iii) having a residence in a foreign country 
which he has no intention of abandoning who is coming tempo-
rarily to the United States as a trainee, other than to receive 
graduate medical education or training, in a training program 
that is not designed primarily to provide productive employ-
ment; and the alien spouse and minor children of any such 
alien specified in this paragraph if accompanying him or fol-
lowing to join him; 

(I) upon a basis of reciprocity, an alien who is a bona fide 
representative of foreign press, radio, film, or other foreign in-
formation media, who seeks to enter the United States solely 
to engage in such vocation, and the spouse and children of 
such a representative if accompanying or following to join him; 

(J) an alien having a residence in a foreign country which he 
has no intention of abandoning who is a bona fide student, 
scholar, trainee, teacher, professor, research assistant, spe-
cialist, or leader in a field of specialized knowledge or skill, or 
other person of similar description, who is coming temporarily 
to the United States as a participant in a program designated 
by the Director of the United States Information Agency, for 
the purpose of teaching, instructing or lecturing, studying, ob-
serving, conducting research, consulting, demonstrating special 
skills, or receiving training and who, if he is coming to the 
United States to participate in a program under which he will 
receive graduate medical education or training, also meets the 
requirements of section 212(j), and the alien spouse and minor 
children of any such alien if accompanying him or following to 
join him; 

(K) subject to subsections (d) and (p) of section 214, an alien 
who— 

(i) is the fiancée or fiancé of a citizen of the United 
States (other than a citizen described in section 
204(a)(1)(A)(viii)(I)) and who seeks to enter the United 
States solely to conclude a valid marriage with the peti-
tioner within ninety days after admission; 

(ii) has concluded a valid marriage with a citizen of the 
United States (other than a citizen described in section 
204(a)(1)(A)(viii)(I)) who is the petitioner, is the beneficiary 
of a petition to accord a status under section 201(b)(2)(A)(i) 
that was filed under section 204 by the petitioner, and 
seeks to enter the United States to await the approval of 
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such petition and the availability to the alien of an immi-
grant visa; or 

(iii) is the minor child of an alien described in clause (i) 
or (ii) and is accompanying, or following to join, the alien; 

(L) subject to section 214(c)(2), an alien who, within 3 years 
preceding the time of his application for admission into the 
United States, has been employed continuously for one year by 
a firm or corporation or other legal entity or an affiliate or sub-
sidiary thereof and who seeks to enter the United States tem-
porarily in order to continue to render his services to the same 
employer or a subsidiary or affiliate thereof in a capacity that 
is managerial, executive, or involves specialized knowledge, 
and the alien spouse and minor children of any such alien if 
accompanying him or following to join him; 

(M)(i) an alien having a residence in a foreign country which 
he has no intention of abandoning who seeks to enter the 
United States temporarily and solely for the purpose of pur-
suing a full course of study at an established vocational or 
other recognized nonacademic institution (other than in a lan-
guage training program) in the United States particularly des-
ignated by him and approved by the Attorney General, after 
consultation with the Secretary of Education, which institution 
shall have agreed to report to the Attorney General the termi-
nation of attendance of each nonimmigrant nonacademic stu-
dent and if any such institution fails to make reports promptly 
the approval shall be withdrawn, (ii) the alien spouse and 
minor children of any alien described in clause (i) if accom-
panying or following to join such an alien, and (iii) an alien 
who is a national of Canada or Mexico, who maintains actual 
residence and place of abode in the country of nationality, who 
is described in clause (i) except that the alien’s course of study 
may be full or part-time, and who commutes to the United 
States institution or place of study from Canada or Mexico; 

(N)(i) the parent of an alien accorded the status of special 
immigrant under paragraph (27)(I)(i) (or under analogous au-
thority under paragraph (27)(L)), but only if and while the 
alien is a child, or (ii) a child of such parent or of an alien ac-
corded the status of a special immigrant under clause (ii), (iii), 
or (iv) of paragraph (27)(I) (or under analogous authority under 
paragraph (27)(L)); 

(O) an alien who— 
(i) has extraordinary ability in the sciences, arts, edu-

cation, business, or athletics which has been demonstrated 
by sustained national or international acclaim or, with re-
gard to motion picture and television productions a dem-
onstrated record of extraordinary achievement, and whose 
achievements have been recognized in the field through ex-
tensive documentation, and seeks to enter the United 
States to continue work in the area of extraordinary abil-
ity; or 

(ii)(I) seeks to enter the United States temporarily and 
solely for the purpose of accompanying and assisting in the 
artistic or athletic performance by an alien who is admit-
ted under clause (i) for a specific event or events, 

(II) is an integral part of such actual performance, 
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(III)(a) has critical skills and experience with such alien 
which are not of a general nature and which cannot be 
performed by other individuals, or (b) in the case of a mo-
tion picture or television production, has skills and experi-
ence with such alien which are not of a general nature and 
which are critical either based on a pre-existing long-
standing working relationship or, with respect to the spe-
cific production, because significant production (including 
pre- and post-production work) will take place both inside 
and outside the United States and the continuing partici-
pation of the alien is essential to the successful completion 
of the production, and 

(IV) has a foreign residence which the alien has no in-
tention of abandoning; or 

(iii) is the alien spouse or child of an alien described in 
clause (i) or (ii) and is accompanying, or following to join, 
the alien; 

(P) an alien having a foreign residence which the alien has 
no intention of abandoning who— 

(i)(a) is described in section 214(c)(4)(A) (relating to ath-
letes), or (b) is described in section 214(c)(4)(B) (relating to 
entertainment groups); 

(ii)(I) performs as an artist or entertainer, individually 
or as part of a group, or is an integral part of the perform-
ance of such a group, and 

(II) seeks to enter the United States temporarily and 
solely for the purpose of performing as such an artist or 
entertainer or with such a group under a reciprocal ex-
change program which is between an organization or orga-
nizations in the United States and an organization or orga-
nizations in one or more foreign states and which provides 
for the temporary exchange of artists and entertainers; 

(iii)(I) performs as an artist or entertainer, individually 
or as part of a group, or is an integral part of the perform-
ance of such a group, and 

(II) seeks to enter the United States temporarily and 
solely to perform, teach, or coach as such an artist or en-
tertainer or with such a group under a commercial or non-
commercial program that is culturally unique; or 

(iv) is the spouse or child of an alien described in clause 
(i), (ii), or (iii) and is accompanying, or following to join, 
the alien; 

(Q)(i) an alien having a residence in a foreign country which 
he has no intention of abandoning who is coming temporarily 
(for a period not to exceed 15 months) to the United States as 
a participant in an international cultural exchange program 
approved by the Secretary of Homeland Security for the pur-
pose of providing practical training, employment, and the shar-
ing of the history, culture, and traditions of the country of the 
alien’s nationality and who will be employed under the same 
wages and working conditions as domestic workers; or (ii)(I) an 
alien citizen of the United Kingdom or the Republic of Ireland, 
21 to 35 years of age, unemployed for not less than 12 months, 
and having a residence for not less than 18 months in North-
ern Ireland, or the counties of Louth, Monaghan, Cavan, 
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Leitrim, Sligo, and Donegal within the Republic of Ireland, 
which the alien has no intention of abandoning who is coming 
temporarily (for a period not to exceed 24 months) to the 
United States as a participant in a cultural and training pro-
gram approved by the Secretary of State and the Secretary of 
Homeland Security under section 2(a) of the Irish Peace Proc-
ess Cultural and Training Program Act of 1998 for the purpose 
of providing practical training, employment, and the experience 
of coexistence and conflict resolution in a diverse society, and 
(II) the alien spouse and minor children of any such alien if ac-
companying the alien or following to join the alien; 

(R) an alien, and the spouse and children of the alien if ac-
companying or following to join the alien, who— 

(i) for the 2 years immediately preceding the time of ap-
plication for admission, has been a member of a religious 
denomination having a bona fide nonprofit, religious orga-
nization in the United States; and 

(ii) seeks to enter the United States for a period not to 
exceed 5 years to perform the work described in subclause 
(I), (II), or (III) of paragraph (27)(C)(ii); 

(S) subject to section 214(k), an alien— 
(i) who the Attorney General determines— 

(I) is in possession of critical reliable information 
concerning a criminal organization or enterprise; 

(II) is willing to supply or has supplied such infor-
mation to Federal or State law enforcement authori-
ties or a Federal or State court; and 

(III) whose presence in the United States the Attor-
ney General determines is essential to the success of 
an authorized criminal investigation or the successful 
prosecution of an individual involved in the criminal 
organization or enterprise; or 

(ii) who the Secretary of State and the Attorney General 
jointly determine— 

(I) is in possession of critical reliable information 
concerning a terrorist organization, enterprise, or op-
eration; 

(II) is willing to supply or has supplied such infor-
mation to Federal law enforcement authorities or a 
Federal court; 

(III) will be or has been placed in danger as a result 
of providing such information; and 

(IV) is eligible to receive a reward under section 
36(a) of the State Department Basic Authorities Act of 
1956, 

and, if the Attorney General (or with respect to clause (ii), the 
Secretary of State and the Attorney General jointly) considers 
it to be appropriate, the spouse, married and unmarried sons 
and daughters, and parents of an alien described in clause (i) 
or (ii) if accompanying, or following to join, the alien; 

(T)(i) subject to section 214(o), an alien who the Secretary of 
Homeland Security, or in the case of subclause (III)(aa) the 
Secretary of Homeland Security, in consultation with the At-
torney General, determines— 
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(I) is or has been a victim of a severe form of traf-
ficking in persons, as defined in section 103 of the 
Trafficking Victims Protection Act of 2000; 

(II) is physically present in the United States, Amer-
ican Samoa, or the Commonwealth of the Northern 
Mariana Islands, or at a port of entry thereto, on ac-
count of such trafficking, including physical presence 
on account of the alien having been allowed entry into 
the United States for participation in investigative or 
judicial processes associated with an act or a perpe-
trator of trafficking; 

(III)(aa) has complied with any reasonable request 
for assistance in the Federal, State or local investiga-
tion or prosecution of acts of trafficking or the inves-
tigation of crime where acts of trafficking are at least 
one central reason for the commission of that crime; 

(bb) in consultation with the Attorney General, as appro-
priate, is unable to cooperate with a request described in 
item (aa) due to physical or psychological trauma; or 

(cc) has not attained 18 years of age; and 
(IV) the alien would suffer extreme hardship involv-

ing unusual and severe harm upon removal; and 
(ii) if accompanying, or following to join, the alien described 

in clause (i)— 
(I) in the case of an alien described in clause (i) who is 

under 21 years of age, the spouse, children, unmarried sib-
lings under 18 years of age on the date on which such 
alien applied for status under such clause, and parents of 
such alien; 

(II) in the case of an alien described in clause (i) who is 
21 years of age or older, the spouse and children of such 
alien; or 

(III) any parent or unmarried sibling under 18 years of 
age of an alien described in subclause (I) or (II) who the 
Secretary of Homeland Security, in consultation with the 
law enforcement officer investigating a severe form of traf-
ficking, determines faces a present danger of retaliation as 
a result of the alien’s escape from the severe form of traf-
ficking or cooperation with law enforcement. 

(U)(i) subject to section 214(p), an alien who files a petition 
for status under this subparagraph, if the Secretary of Home-
land Security determines that— 

(I) the alien has suffered substantial physical or 
mental abuse as a result of having been a victim of 
criminal activity described in clause (iii); 

(II) the alien (or in the case of an alien child under 
the age of 16, the parent, guardian, or next friend of 
the alien) possesses information concerning criminal 
activity described in clause (iii); 

(III) the alien (or in the case of an alien child under 
the age of 16, the parent, guardian, or next friend of 
the alien) has been helpful, is being helpful, or is like-
ly to be helpful to a Federal, State, or local law en-
forcement official, to a Federal, State, or local pros-
ecutor, to a Federal or State judge, to the Service, or 
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to other Federal, State, or local authorities inves-
tigating or prosecuting criminal activity described in 
clause (iii); and 

(IV) the criminal activity described in clause (iii) vio-
lated the laws of the United States or occurred in the 
United States (including in Indian country and mili-
tary installations) or the territories and possessions of 
the United States; 

(ii) if accompanying, or following to join, the alien described 
in clause (i)— 

(I) in the case of an alien described in clause (i) who is 
under 21 years of age, the spouse, children, unmarried sib-
lings under 18 years of age on the date on which such 
alien applied for status under such clause, and parents of 
such alien; or 

(II) in the case of an alien described in clause (i) who is 
21 years of age or older, the spouse and children of such 
alien; and 

(iii) the criminal activity referred to in this clause is that 
involving one or more of the following or any similar activ-
ity in violation of Federal, State, or local criminal law: 
rape; torture; trafficking; incest; domestic violence; sexual 
assault; abusive sexual contact; prostitution; sexual exploi-
tation; stalking; female genital mutilation; being held hos-
tage; peonage; involuntary servitude; slave trade; kidnap-
ping; abduction; unlawful criminal restraint; false impris-
onment; blackmail; extortion; manslaughter; murder; felo-
nious assault; witness tampering; obstruction of justice; 
perjury; fraud in foreign labor contracting (as defined in 
section 1351 of title 18, United States Code); or attempt, 
conspiracy, or solicitation to commit any of the above men-
tioned crimes; or 

(V) subject to section 214(q), an alien who is the beneficiary 
(including a child of the principal alien, if eligible to receive a 
visa under section 203(d)) of a petition to accord a status under 
section 203(a)(2)(A) that was filed with the Attorney General 
under section 204 on or before the date of the enactment of the 
Legal Immigration Family Equity Act, if— 

(i) such petition has been pending for 3 years or more; 
or 

(ii) such petition has been approved, 3 years or more 
have elapsed since such filing date, and— 

(I) an immigrant visa is not immediately available 
to the alien because of a waiting list of applicants for 
visas under section 203(a)(2)(A); or 

(II) the alien’s application for an immigrant visa, or 
the alien’s application for adjustment of status under 
section 245, pursuant to the approval of such petition, 
remains pending. 

(16) The term ‘‘immigrant visa’’ means an immigrant visa re-
quired by this Act and properly issued by a consular officer at his 
office outside of the United States to an eligible immigrant under 
the provisions of this Act. 
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(17) The term ‘‘immigration laws’’ includes this Act and all laws, 
conventions, and treaties of the United States relating to the immi-
gration, exclusion, deportation, expulsion or removal of aliens. 

(18) The term ‘‘immigration officer’’ means any employee or class 
of employees of the Service or of the United States designated by 
the Attorney General, individually or by regulation, to perform the 
functions of an immigration officer specified by this Act or any sec-
tion thereof. 

(19) The term ‘‘ineligible to citizenship,’’ when used in reference 
to any individual, means, notwithstanding the provisions of any 
treaty relating to military service, an individual who is, or was at 
any time, permanently debarred from becoming a citizen of the 
United States under section 3(a) of the Selective Training and 
Service Act of 1940, as amended (54 Stat. 885; 55 Stat. 844), or 
under section 4(a) of the Selective Service Act of 1948, as amended 
(62 Stat. 605; 65 Stat. 76), or under any section of this Act, or any 
other Act, or under any law amendatory of, supplementary to, or 
in substitution for, any of such sections or Acts. 

(20) The term ‘‘lawfully admitted for permanent residence’’ 
means the status of having been lawfully accorded the privilege of 
residing permanently in the United States as an immigrant in ac-
cordance with the immigration laws, such status not having 
changed. 

(21) The term ‘‘national’’ means a person owing permanent alle-
giance to a state. 

(22) The term ‘‘national of the United States’’ means (A) a citizen 
of the United States, or (B) a person who, though not a citizen of 
the United States, owes permanent allegiance to the United States. 

(23) The term ‘‘naturalization’’ means the conferring of nation-
ality of a state upon a person after birth, by any means whatso-
ever. 

(25) The term ‘‘noncombatant service’’ shall not include service in 
which the individual is not subject to military discipline, court mar-
tial, or does not wear the uniform of any branch of the armed 
forces. 

(26) The term ‘‘nonimmigrant visa’’ means a visa properly issued 
to an alien as an eligible nonimmigrant by a competent officer as 
provided in this Act. 

(27) The term ‘‘special immigrant’’ means— 
(A) an immigrant, lawfully admitted for permanent resi-

dence, who is returning from a temporary visit abroad; 
(B) an immigrant who was a citizen of the United States and 

may, under section 324(a) or 327 of title III, apply for reacqui-
sition of citizenship; 

(C) an immigrant, and the immigrant’s spouse and children 
if accompanying or following to join the immigrant, who— 

(i) for at least 2 years immediately preceding the time of 
application for admission, has been a member of a reli-
gious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States— 
(I) solely for the purpose of carrying on the vocation 

of a minister of that religious denomination, 
(II) before September 30, 2015, in order to work for 

the organization at the request of the organization in 
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a professional capacity in a religious vocation or occu-
pation, or 

(III) before September 30, 2015, in order to work for 
the organization (or for a bona fide organization which 
is affiliated with the religious denomination and is ex-
empt from taxation as an organization described in 
section 501(c)(3) of the Internal Revenue Code of 1986) 
at the request of the organization in a religious voca-
tion or occupation; and 

(iii) has been carrying on such vocation, professional 
work, or other work continuously for at least the 2-year pe-
riod described in clause (i); 

(D) an immigrant who— 
(i) is an employee, or an honorably retired former em-

ployee, of the United States Government abroad, or of the 
American Institute in Taiwan, and who has performed 
faithful service for a total of fifteen years, or more, and his 
accompanying spouse and children: Provided, That the 
principal officer of a Foreign Service establishment (or, in 
the case of the American Institute in Taiwan, the Director 
thereof), in his discretion, shall have recommended the 
granting of special immigrant status to such alien in ex-
ceptional circumstances and the Secretary of State ap-
proves such recommendation and finds that it is in the na-
tional interest to grant such status; or 

(ii) is the surviving spouse or child of an employee of the 
United States Government abroad: Provided, That the em-
ployee performed faithful service for a total of not less 
than 15 years or was killed in the line of duty; 

(E) an immigrant, and his accompanying spouse and chil-
dren, who is or has been an employee of the Panama Canal 
Company or Canal Zone Government before the date on which 
the Panama Canal Treaty of 1977 (as described in section 3 
(a)(1) of the Panama Canal Act of 1979) enters into force, who 
was resident in the Canal Zone on the effective date of the ex-
change of instruments of ratification of such Treaty, and who 
has performed faithful service as such an employee for one 
year or more; 

(F) an immigrant, and his accompanying spouse and chil-
dren, who is a Panamanian national and (i) who, before the 
date on which such Panama Canal Treaty of 1977 enters into 
force, has been honorably retired from United States Govern-
ment employment in the Canal Zone with a total of 15 years 
or more of faithful service, or (ii) who on the date on which 
such Treaty enters into force, has been employed by the United 
States Government in the Canal Zone with a total of 15 years 
or more of faithful service and who subsequently is honorably 
retired from such employment or continues to be employed by 
the United States Government in an area of the former Canal 
Zone or continues to be employed by the United States Govern-
ment in an area of the former Canal Zone; 

(G) an immigrant, and his accompanying spouse and chil-
dren, who was an employee of the Panama Canal Company or 
Canal Zone government on the effective date of the exchange 
of instruments of ratification of such Panama Canal Treaty of 
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1977, who has performed faithful service for five years or more 
as such an employee, and whose personal safety, or the per-
sonal safety of whose spouse or children, as a direct result of 
such Treaty, is reasonably placed in danger because of the spe-
cial nature of any of that employment; 

(H) an immigrant, and his accompanying spouse and chil-
dren, who— 

(i) has graduated from a medical school or has qualified 
to practice medicine in a foreign state, 

(ii) was fully and permanently licensed to practice medi-
cine in a State on January 9, 1978, and was practicing 
medicine in a State on that date, 

(iii) entered the United States as a nonimmigrant under 
subsection (a)(15)(H) or (a)(15)(J) before January 10, 1978, 
and 

(iv) has been continuously present in the United States 
in the practice or study of medicine since the date of such 
entry; 

(I)(i) an immigrant who is the unmarried son or daughter of 
an officer or employee, or of a former officer or employee, of an 
international organization described in paragraph (15)(G)(i), 
and who (I) while maintaining the status of a nonimmigrant 
under paragraph (15)(G)(iv) or paragraph (15)(N), has resided 
and been physically present in the United States for periods to-
taling at least one-half of the seven years before the date of ap-
plication for a visa or for adjustment of status to a status 
under this subparagraph and for a period or periods aggre-
gating at least seven years between the ages of five and 21 
years, and (II) applies for a visa or adjustment of status under 
this subparagraph no later than his twenty-fifth birthday or 
six months after the date of the enactment of the Immigration 
Technical Corrections Act of 1988, whichever is later; 

(ii) an immigrant who is the surviving spouse of a deceased 
officer or employee of such an international organization, and 
who (I) while maintaining the status of a nonimmigrant under 
paragraph (15)(G)(iv) or paragraph (15)(N), has resided and 
been physically present in the United States for periods total-
ing at least one-half of the seven years before the date of appli-
cation for a visa or for adjustment of status to a status under 
this subparagraph and for a period or periods aggregating at 
least 15 years before the date of the death of such officer or 
employee, and (II) files a petition for status under this sub-
paragraph no later than six months after the date of such 
death or six months after the date of such death or six months 
after the date of the enactment of the Immigration Technical 
Corrections Act of 1988, whichever is later; 

(iii) an immigrant who is a retired officer or employee of 
such an international organization, and who (I) while main-
taining the status of a nonimmigrant under paragraph 
(15)(G)(iv), has resided and been physically present in the 
United States for periods totaling at least one-half of the seven 
years before the date of application for a visa or for adjustment 
of status to a status under this subparagraph and for a period 
or periods aggregating at least 15 years before the date of the 
officer or employee’s retirement from any such international or-
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ganization, and (II) files a petition for status under this sub-
paragraph no later than six months after the date of such re-
tirement or six months after the date of enactment of the Im-
migration and Nationality Technical Corrections Act of 1994, 
whichever is later; or 

(iv) an immigrant who is the spouse of a retired officer or 
employee accorded the status of special immigrant under 
clause (iii), accompanying or following to join such retired offi-
cer or employee as a member of his immediate family; 

(J) an immigrant who is present in the United States— 
(i) who has been declared dependent on a juvenile court 

located in the United States or whom such a court has le-
gally committed to, or placed under the custody of, an 
agency or department of a State, or an individual or entity 
appointed by a State or juvenile court located in the 
United States, and whose reunification with 1 or both of 
the immigrant’s parents is not viable due to abuse, neglect, 
abandonment, or a similar basis found under State law; 

(ii) for whom it has been determined in administrative 
or judicial proceedings that it would not be in the alien’s 
best interest to be returned to the alien’s or parent’s pre-
vious country of nationality or country of last habitual res-
idence; and 

(iii) in whose case the Secretary of Homeland Security 
consents to the grant of special immigrant juvenile status, 
except that— 

(I) no juvenile court has jurisdiction to determine 
the custody status or placement of an alien in the cus-
tody of the Secretary of Health and Human Services 
unless the Secretary of Health and Human Services 
specifically consents to such jurisdiction; and 

(II) no natural parent or prior adoptive parent of 
any alien provided special immigrant status under 
this subparagraph shall thereafter, by virtue of such 
parentage, be accorded any right, privilege, or status 
under this Act; 

(K) an immigrant who has served honorably on active duty 
in the Armed Forces of the United States after October 15, 
1978, and after original lawful enlistment outside the United 
States (under a treaty or agreement in effect on the date of the 
enactment of this subparagraph) for a period or periods aggre-
gating— 

(i) 12 years and who, if separated from such service, was 
never separated except under honorable conditions, or 

(ii) 6 years, in the case of an immigrant who is on active 
duty at the time of seeking special immigrant status under 
this subparagraph and who has reenlisted to incur a total 
active duty service obligation of at least 12 years, 

and the spouse or child of any such immigrant if accompanying 
or following to join the immigrant, but only if the executive de-
partment under which the immigrant serves or served rec-
ommends the granting of special immigrant status to the im-
migrant; 
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(L) an immigrant who would be described in clause (i), (ii), 
(iii), or (iv) of subparagraph (I) if any reference in such a 
clause— 

(i) to an international organization described in para-
graph (15)(G)(i) were treated as a reference to the North 
Atlantic Treaty Organization (NATO); 

(ii) to a nonimmigrant under paragraph (15)(G)(iv) were 
treated as a reference to a nonimmigrant classifiable 
under NATO–6 (as a member of a civilian component ac-
companying a force entering in accordance with the provi-
sions of the NATO Status-of-Forces Agreement, a member 
of a civilian component attached to or employed by an Al-
lied Headquarters under the ‘‘Protocol on the Status of 
International Military Headquarters’’ set up pursuant to 
the North Atlantic Treaty, or as a dependent); and 

(iii) to the Immigration Technical Corrections Act of 
1988 or to the Immigration and Nationality Technical Cor-
rections Act of 1994 were a reference to the American 
Competitiveness and Workforce Improvement Act of 1998 

(M) subject to the numerical limitations of section 203(b)(4), 
an immigrant who seeks to enter the United States to work as 
a broadcaster in the United States for the International Broad-
casting Bureau of the Broadcasting Board of Governors, or for 
a grantee of the Broadcasting Board of Governors, and the im-
migrant’s accompanying spouse and children. 

(28) The term ‘‘organization’’ means, but is not limited to, an or-
ganization, corporation, company, partnership, association, trust, 
foundation or fund; and includes a group of persons, whether or not 
incorporated, permanently or temporarily associated together with 
joint action on any subject or subjects. 

(29) The term ‘‘outlying possessions of the United States’’ means 
American Samoa and Swains Island. 

(30) The term ‘‘passport’’ means any travel document issued by 
competent authority showing the bearer’s origin, identity, and na-
tionality if any, which is valid for the admission of the bearer into 
a foreign country. 

(31) The term ‘‘permanent’’ means a relationship of continuing or 
lasting nature, as distinguished from temporary, but a relationship 
may be permanent even though it is one that may be dissolved 
eventually at the instance either of the United States or of the in-
dividual, in accordance with law. 

(32) The term ‘‘profession’’ shall include but not be limited to ar-
chitects, engineers, lawyers, physicians, surgeons, and teachers in 
elementary or secondary schools, colleges, academies, or sem-
inaries. 

(33) The term ‘‘residence’’ means the place of general abode; the 
place of general abode of a person means his principal, actual 
dwelling place in fact, without regard to intent. 

(34) The term ‘‘Service’’ means the Immigration and Naturaliza-
tion Service of the Department of Justice. 

(35) The term ‘‘spouse’’, ‘‘wife’’, or ‘‘husband’’ does not include a 
spouse, wife, or husband by reason of any marriage ceremony 
where the contracting parties thereto are not physically present in 
the presence of each other, unless the marriage shall have been 
consummated. 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00361 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



362 

(36) The term ‘‘State’’ includes the District of Columbia, Puerto 
Rico, Guam, the Virgin Islands of the United States, and the Com-
monwealth of the Northern Mariana Islands. 

(37) The term ‘‘totalitarian party’’ means an organization which 
advocates the establishment in the United States of a totalitarian 
dictatorship or totalitarianism. The terms ‘‘totalitarian dictator-
ship’’ and ‘‘totalitarianism’’ mean and refer to systems of govern-
ment not representative in fact, characterized by (A) the existence 
of a single political party, organized on a dictatorial basis, with so 
close an identity between such party and its policies and the gov-
ernmental policies of the country in which it exists, that the party 
and the government constitute an indistinguishable unit, and (B) 
the forcible suppression of opposition to such party. 

(38) The term ‘‘United States’’, except as otherwise specifically 
herein provided, when used in a geographical sense, means the 
continental United States, Alaska, Hawaii, Puerto Rico, Guam, the 
Virgin Islands of the United States, and the Commonwealth of the 
Northern Mariana Islands. 

(39) The term ‘‘unmarried’’, when used in reference to any indi-
vidual as of any time, means an individual who at such time is not 
married, whether or not previously married. 

(40) The term ‘‘world communism’’ means a revolutionary move-
ment, the purpose of which is to establish eventually a Communist 
totalitarian dictatorship in any or all the countries of the world 
through the medium of an internationally coordinated Communist 
political movement. 

(41) The term ‘‘graduates of a medical school’’ means aliens who 
have graduated from a medical school or who have qualified to 
practice medicine in a foreign state, other than such aliens who are 
of national or international renown in the field of medicine. 

(42) The term ‘‘refugee’’ means (A) any person who is outside any 
country of such person’s nationality or, in the case of a person hav-
ing no nationality, is outside any country in which such person last 
habitually resided, and who is unable or unwilling to return to, and 
is unable or unwilling to avail himself or herself of the protection 
of, that country because of persecution or a well-founded fear of 
persecution on account of race, religion, nationality, membership in 
a particular social group, or political opinion, or (B) in such cir-
cumstances as the President after appropriate consultation (as de-
fined in section 207(e) of this Act) may specify, any person who is 
within the country of such person’s nationality or, in the case of a 
person having no nationality, within the country in which such per-
son is habitually residing, and who is persecuted or who has a well- 
founded fear of persecution on account of race, religion, nationality, 
membership in a particular social group, or political opinion. The 
term ‘‘refugee’’ does not include any person who ordered, incited, 
assisted, or otherwise participated in the persecution of any person 
on account of race, religion, nationality, membership in a particular 
social group, or political opinion. For purposes of determinations 
under this Act, a person who has been forced to abort a pregnancy 
or to undergo involuntary sterilization, or who has been persecuted 
for failure or refusal to undergo such a procedure or for other re-
sistance to a coercive population control program, shall be deemed 
to have been persecuted on account of political opinion, and a per-
son who has a well founded fear that he or she will be forced to 
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undergo such a procedure or subject to persecution for such failure, 
refusal, or resistance shall be deemed to have a well founded fear 
of persecution on account of political opinion. 

(43) The term ‘‘aggravated felony’’ means— 
(A) murder, rape, or sexual abuse of a minor; 
(B) illicit trafficking in a controlled substance (as defined in 

section 102 of the Controlled Substances Act), including a drug 
trafficking crime (as defined in section 924(c) of title 18, United 
States Code); 

(C) illicit trafficking in firearms or destructive devices (as de-
fined in section 921 of title 18, United States Code) or in explo-
sive materials (as defined in section 841(c) of that title); 

(D) an offense described in section 1956 of title 18, United 
States Code (relating to laundering of monetary instruments) 
or section 1957 of that title (relating to engaging in monetary 
transactions in property derived from specific unlawful activ-
ity) if the amount of the funds exceeded $10,000; 

(E) an offense described in— 
(i) section 842 (h) or (i) of title 18, United States Code, 

or section 844 (d), (e), (f), (g), (h), or (i) of that title (relat-
ing to explosive materials offenses); 

(ii) section 922(g) (1), (2), (3), (4), or (5), (j), (n), (o), (p), 
or (r) or 924 (b) or (h) of title 18, United States Code (re-
lating to firearms offenses); or 

(iii) section 5861 of the Internal Revenue Code of 1986 
(relating to firearms offenses); 

(F) a crime of violence (as defined in section 16 of title 18, 
United States Code, but not including a purely political of-
fense) for which the term of imprisonment at least one year; 

(G) a theft offense (including receipt of stolen property) or 
burglary offense for which the term of imprisonment imposed 
(regardless of any suspension of such imprisonment) at least 
one year; 

(H) an offense described in section 875, 876, 877, or 1202 of 
title 18, United States Code (relating to the demand for or re-
ceipt of ransom); 

(I) an offense described in section 2251, 2251A, or 2252 of 
title 18, United States Code (relating to child pornography); 

(J) an offense described in section 1962 of title 18, United 
States Code (relating to racketeer influenced corrupt organiza-
tions), or an offense described in section 1084 (if it is a second 
or subsequent offense) or 1955 of that title (relating to gam-
bling offenses), for which a sentence of one year imprisonment 
or more may be imposed; 

(K) an offense that— 
(i) relates to the owning, controlling, managing, or su-

pervising of a prostitution business; 
(ii) is described in section 2421, 2422, or 2423 of title 18, 

United States Code (relating to transportation for the pur-
pose of prostitution) if committed for commercial advan-
tage; or 

(iii) is described in any of sections 1581–1585 or 1588– 
1591 of title 18, United States Code (relating to peonage, 
slavery, involuntary servitude, and trafficking in persons); 

(L) an offense described in— 
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(i) section 793 (relating to gathering or transmitting na-
tional defense information), 798 (relating to disclosure of 
classified information), 2153 (relating to sabotage) or 2381 
or 2382 (relating to treason) of title 18, United States 
Code; 

(ii) section 601 of the National Security Act of 1947 (50 
U.S.C. 421) (relating to protecting the identity of under-
cover intelligence agents); or 

(iii) section 601 of the National Security Act of 1947 (re-
lating to protecting the identity of undercover agents); 

(M) an offense that— 
(i) involves fraud or deceit in which the loss to the victim 

or victims exceeds $10,000; or 
(ii) is described in section 7201 of the Internal Revenue 

Code of 1986 (relating to tax evasion) in which the revenue 
loss to the Government exceeds $10,000; 

(N) an offense described in paragraph (1)(A) or (2) of section 
274(a) (relating to alien smuggling), except in the case of a first 
offense for which the alien has affirmatively shown that the 
alien committed the offense for the purpose of assisting, abet-
ting, or aiding only the alien’s spouse, child, or parent (and no 
other individual) to violate a provision of this Act 

(O) an offense described in section 275(a) or 276 committed 
by an alien who was previously deported on the basis of a con-
viction for an offense described in another subparagraph of this 
paragraph; 

(P) an offense (i) which either is falsely making, forging, 
counterfeiting, mutilating, or altering a passport or instrument 
in violation of section 1543 of title 18, United States Code, or 
is described in section 1546(a) of such title (relating to docu-
ment fraud) and (ii) for which the term of imprisonment im-
posed (regardless of any suspension of such imprisonment) is 
at least 12 months, except in the case of a first offense for 
which the alien has affirmatively shown that the alien com-
mitted the offense for the purpose of assisting, abetting, or aid-
ing only the alien’s spouse, child, or parent (and no other indi-
vidual) to violate a provision of this Act; 

(Q) an offense relating to a failure to appear by a defendant 
for service of sentence if the underlying offense is punishable 
by imprisonment for a term of 5 years or more; 

(R) an offense relating to commercial bribery, counterfeiting, 
forgery, or trafficking in vehicles the identification numbers of 
which have been altered for which the term of imprisonment 
is at least one year; 

(S) an offense relating to obstruction of justice, perjury or 
subornation of perjury, or bribery of a witness, for which the 
term of imprisonment is at least one year; 

(T) an offense relating to a failure to appear before a court 
pursuant to a court order to answer to or dispose of a charge 
of a felony for which a sentence of 2 years’ imprisonment or 
more may be imposed; and 

(U) an attempt or conspiracy to commit an offense described 
in this paragraph. 

The term applies to an offense described in this paragraph whether 
in violation of Federal or State law and applies to such an offense 
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in violation of the law of a foreign country for which the term of 
imprisonment was completed within the previous 15 years. Not-
withstanding any other provision of law (including any effective 
date), the term applies regardless of whether the conviction was 
entered before, on, or after the date of enactment of this paragraph. 

(44)(A) The term ‘‘managerial capacity’’ means an assignment 
within an organization in which the employee primarily— 

(i) manages the organization, or a department, subdivision, 
function, or component of the organization; 

(ii) supervises and controls the work of other supervisory, 
professional, or managerial employees, or manages an essential 
function within the organization, or a department or subdivi-
sion of the organization; 

(iii) if another employee or other employees are directly su-
pervised, has the authority to hire and fire or recommend 
those as well as other personnel actions (such as promotion 
and leave authorization) or, if no other employee is directly su-
pervised, functions at a senior level within the organizational 
hierarchy or with respect to the function managed; and 

(iv) exercises discretion over the day-to-day operations of the 
activity or function for which the employee has authority. 

A first-line supervisor is not considered to be acting in a manage-
rial capacity merely by virtue of the supervisor’s supervisory duties 
unless the employees supervised are professional. 

(B) The term ‘‘executive capacity’’ means an assignment within 
an organization in which the employee primarily— 

(i) directs the management of the organization or a major 
component or function of the organization; 

(ii) establishes the goals and policies of the organization, 
component, or function; 

(iii) exercises wide latitude in discretionary decision-making; 
and 

(iv) receives only general supervision or direction from high-
er level executives, the board of directors, or stockholders of 
the organization. 

(C) If staffing levels are used as a factor in determining whether 
an individual is acting in a managerial or executive capacity, the 
Attorney General shall take into account the reasonable needs of 
the organization, component, or function in light of the overall pur-
pose and stage of development of the organization, component, or 
function. An individual shall not be considered to be acting in a 
managerial or executive capacity (as previously defined) merely on 
the basis of the number of employees that the individual supervises 
or has supervised or directs or has directed. 

(45) The term ‘‘substantial’’ means, for purposes of paragraph 
(15)(E) with reference to trade or capital, such an amount of trade 
or capital as is established by the Secretary of State, after con-
sultation with appropriate agencies of Government. 

(46) The term ‘‘extraordinary ability’’ means, for purposes of sec-
tion 101(a)(15)(O)(i), in the case of the arts, distinction. 

(47)(A) The term ‘‘order of deportation’’ means the order of the 
special inquiry officer, or other such administrative officer to whom 
the Attorney General has delegated the responsibility for deter-
mining whether an alien is deportable, concluding that the alien is 
deportable or ordering deportation. 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00365 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



366 

(B) The order described under subparagraph (A) shall become 
final upon the earlier of— 

(i) a determination by the Board of Immigration Appeals af-
firming such order; or 

(ii) the expiration of the period in which the alien is per-
mitted to seek review of such order by the Board of Immigra-
tion Appeals. 

(48)(A) The term ‘‘conviction’’ means, with respect to an alien, a 
formal judgment of guilt of the alien entered by a court or, if adju-
dication of guilt has been withheld, where— 

(i) a judge or jury has found the alien guilty or the alien has 
entered a plea of guilty or nolo contendere or has admitted suf-
ficient facts to warrant a finding of guilt, and 

(ii) the judge has ordered some form of punishment, penalty, 
or restraint on the alien’s liberty to be imposed. 

(B) Any reference to a term of imprisonment or a sentence with 
respect to an offense is deemed to include the period of incarcer-
ation or confinement ordered by a court of law regardless of any 
suspension of the imposition or execution of that imprisonment or 
sentence in whole or in part. 

(49) The term ‘‘stowaway’’ means any alien who obtains transpor-
tation without the consent of the owner, charterer, master or per-
son in command of any vessel or aircraft through concealment 
aboard such vessel or aircraft. A passenger who boards with a valid 
ticket is not to be considered a stowaway. 

(50) The term ‘‘intended spouse’’ means any alien who meets the 
criteria set forth in section 204(a)(1)(A)(iii)(II)(aa)(BB), 
204(a)(1)(B)(ii)(II)(aa)(BB), or 240A(b)(2)(A)(i)(III). 

(51) The term ‘‘VAWA self-petitioner’’ means an alien, or a 
child of the alien, who qualifies for relief under— 

(A) clause (iii), (iv), or (vii) of section 204(a)(1)(A); 
(B) clause (ii) or (iii) of section 204(a)(1)(B); 
(C) section 216(c)(4)(C); 
(D) the first section of Public Law 89–732 (8 U.S.C. 1255 

note) (commonly known as the Cuban Adjustment Act) as 
a child or spouse who has been battered or subjected to ex-
treme cruelty; 

(E) section 902(d)(1)(B) of the Haitian Refugee Immigra-
tion Fairness Act of 1998 (8 U.S.C. 1255 note); 

(F) section 202(d)(1) of the Nicaraguan Adjustment and 
Central American Relief Act; or 

(G) section 309 of the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996 (division C of Public 
Law 104–208). 

(52) The term ‘‘accredited language training program’’ means a 
language training program that is accredited by an accrediting 
agency recognized by the Secretary of Education. 

(b) As used in titles I and II— 
(1) The term ‘‘child’’ means an unmarried person under twenty- 

one years of age who is— 
(A) a child born in wedlock; 
(B) a stepchild, whether or not born out of wedlock, provided 

the child had not reached the age of eighteen years at the time 
the marriage creating the status of stepchild occurred; 
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(C) a child legitimated under the law of the child’s residence 
or domicile, or under the law of the father’s residence or domi-
cile, whether in or outside the United States, if such 
legitimation takes place before the child reaches the age of 
eighteen years and the child is in the legal custody of the 
legitimating parent or parents at the time of such legitimation; 

(D) a child born out of wedlock, by, through whom, or on 
whose behalf a status, privilege, or benefit is sought by virtue 
of the relationship of the child to its natural mother or to its 
natural father if the father has or had a bona fide parent-child 
relationship with the person; 

(E)(i) a child adopted while under the age of sixteen years if 
the child has been in the legal custody of, and has resided 
with, the adopting parent or parents for at least two years or 
if the child has been battered or subject to extreme cruelty by 
the adopting parent or by a family member of the adopting 
parent residing in the same household: Provided, That no nat-
ural parent of any such adopted child shall thereafter, by vir-
tue of such parentage, be accorded any right, privilege, or sta-
tus under this Act; or 

(ii) subject to the same proviso as in clause (i), a child who: 
(I) is a natural sibling of a child described in clause (i) or sub-
paragraph (F)(i); (II) was adopted by the adoptive parent or 
parents of the sibling described in such clause or subpara-
graph; and (III) is otherwise described in clause (i), except that 
the child was adopted while under the age of 18 years; or 

(F)(i) a child, under the age of sixteen at the time a petition 
is filed in his behalf to accord a classification as an immediate 
relative under section 201(b), who is an orphan because of the 
death or disappearance of, abandonment or desertion by, or 
separation or loss from, both parents, or for whom the sole or 
surviving parent is incapable of providing the proper care and 
has in writing irrevocably released the child for emigration and 
adoption; who has been adopted abroad by a United States cit-
izen and spouse jointly, or by an unmarried United States cit-
izen who is at least 25 years of age, at least 1 of whom person-
ally saw and observed the child before or during the adoption 
proceedings; or who is coming to the United States for adoption 
by a United States citizen and spouse jointly, or by an unmar-
ried United States citizen at least twenty-five years of age, who 
have or has complied with the preadoption requirements, if 
any, of the child’s proposed residence: Provided, That the At-
torney General is satisfied that proper care will be furnished 
the child if admitted to the United States: Provided further, 
That no natural parent or prior adoptive parent of any such 
child shall thereafter, by virtue of such parentage, be accorded 
any right, privilege, or status under this Act; or 

(ii) subject to the same provisos as in clause (i), a child who: 
(I) is a natural sibling of a child described in clause (i) or sub-
paragraph (E)(i); (II) has been adopted abroad, or is coming to 
the United States for adoption, by the adoptive parent (or pro-
spective adoptive parent) or parents of the sibling described in 
such clause or subparagraph; and (III) is otherwise described 
in clause (i), except that the child is under the age of 18 at the 
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time a petition is filed in his or her behalf to accord a classi-
fication as an immediate relative under section 201(b). 

(G)(i) a child, younger than 16 years of age at the time a pe-
tition is filed on the child’s behalf to accord a classification as 
an immediate relative under section 201(b), who has been 
adopted in a foreign state that is a party to the Convention on 
Protection of Children and Co-operation in Respect of Inter-
country Adoption, done at The Hague on May 29, 1993, or who 
is emigrating from such a foreign state to be adopted in the 
United States by a United States citizen and spouse jointly or 
by an unmarried United States citizen who is at least 25 years 
of age, Provided, That— 

(I) the Secretary of Homeland Security is satisfied 
that proper care will be furnished the child if admitted 
to the United States; 

(II) the child’s natural parents (or parent, in the 
case of a child who has one sole or surviving parent 
because of the death or disappearance of, abandon-
ment or desertion by, the other parent), or other per-
sons or institutions that retain legal custody of the 
child, have freely given their written irrevocable con-
sent to the termination of their legal relationship with 
the child, and to the child’s emigration and adoption; 

(III) in the case of a child having two living natural 
parents, the natural parents are incapable of pro-
viding proper care for the child; 

(IV) the Secretary of Homeland Security is satisfied 
that the purpose of the adoption is to form a bona fide 
parent-child relationship, and the parent-child rela-
tionship of the child and the natural parents has been 
terminated (and in carrying out both obligations under 
this subclause the Secretary of Homeland Security 
may consider whether there is a petition pending to 
confer immigrant status on one or both of such natural 
parents); and 

(V) in the case of a child who has not been adopt-
ed— 

(aa) the competent authority of the foreign state 
has approved the child’s emigration to the United 
States for the purpose of adoption by the prospec-
tive adoptive parent or parents; and 

(bb) the prospective adoptive parent or parents 
has or have complied with any pre-adoption re-
quirements of the child’s proposed residence; and 

(ii) except that no natural parent or prior adoptive par-
ent of any such child shall thereafter, by virtue of such 
parentage, be accorded any right, privilege, or status 
under this chapter; or 

(iii) subject to the same provisos as in clauses (i) and (ii), 
a child who— 

(I) is a natural sibling of a child described in clause 
(i), subparagraph (E)(i), or subparagraph (F)(i); 

(II) was adopted abroad, or is coming to the United 
States for adoption, by the adoptive parent (or pro-
spective adoptive parent) or parents of the sibling de-
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scribed in clause (i), subparagraph (E)(i), or subpara-
graph (F)(i); and 

(III) is otherwise described in clause (i), except that 
the child is younger than 18 years of age at the time 
a petition is filed on his or her behalf for classification 
as an immediate relative under section 201(b). 

(2) The term ‘‘parent’’, ‘‘father’’, or ‘‘mother’’ means a parent, fa-
ther, or mother only where the relationship exists by reason of any 
of the circumstances set forth in (1) above, except that, for pur-
poses of paragraph (1)(F) (other than the second proviso therein) in 
the case of a child born out of wedlock described in paragraph 
(1)(D) (and not described in paragraph (1)(C)), the term ‘‘parent’’ 
does not include the natural father or the child if the father has 
disappeared or abandoned or deserted the child or if the father has 
in writing irrevocably released the child for emigration and adop-
tion. 

(3) The term ‘‘person’’ means an individual or an organization. 
(4) The term ‘‘immigration judge’’ means an attorney whom the 

Attorney General appoints as an administrative judge within the 
Executive Office for Immigration Review, qualified to conduct spec-
ified classes of proceedings, including a hearing under section 240. 
An immigration judge shall be subject to such supervision and 
shall perform such duties as the Attorney General shall prescribe, 
but shall not be employed by the Immigration and Naturalization 
Service. 

(5) The term ‘‘adjacent islands’’ includes Saint Pierre, Miquelon, 
Cuba, the Dominican Republic, Haiti, Bermuda, the Bahamas, Bar-
bados, Jamaica, the Windward and Leeward Islands, Trinidad, 
Martinique, and other British, French, and Netherlands territory 
or possessions in or bordering on the Caribbean Sea. 

(c) As used in title III— 
(1) The term ‘‘child’’ means an unmarried person under twenty- 

one years of age and includes a child legitimated under the law of 
the child’s residence or domicile, or under the law of the father’s 
residence or domicile, whether in the United States or elsewhere, 
and, except as otherwise provided in sections 320 and 321 of title 
III, a child adopted in the United States, if such legitimation or 
adoption takes place before the child reaches the age of 16 years 
(except to the extent that the child is described in subparagraph 
(E)(ii) or (F)(ii) of subsection (b)(1)), and the child is in the legal 
custody of the legitimating or adopting parent or parents at the 
time of such legitimation or adoption. 

(2) The terms ‘‘parent’’, ‘‘father’’, and ‘‘mother’’ include in the case 
of a posthumous child a deceased parent, father, and mother. 

(e) For the purpose of this Act— 
(1) The giving, loaning, or promising of support or of money or 

any other thing of value to be used for advocating any doctrine 
shall constitute the advocating of such doctrine; but nothing in this 
paragraph shall be construed as an exclusive definition of advo-
cating. 

(2) The giving, loaning, or promising of support or of money or 
any other thing of value for any purpose to any organization shall 
be presumed to constitute affiliation therewith; but nothing in this 
paragraph shall be construed as an exclusive definition of affili-
ation. 
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(3) Advocating the economic, international, and governmental 
doctrines of world communism means advocating the establishment 
of a totalitarian Communist dictatorship in any or all of the coun-
tries of the world through the medium of an internationally coordi-
nated Communist movement. 

(f) For the purposes of this Act— 
No person shall be regarded as, or found to be, a person of good 

moral character who, during the period for which good moral char-
acter is required to be established, is, or was— 

(1) a habitual drunkard; 
(3) a member of one or more of the classes of persons, wheth-

er inadmissible or not, described in paragraphs (2)(D), (6)(E), 
and (10)(A) of section 212(a) of this Act; or subparagraphs (A) 
and (B) of section 212(a)(2) and subparagraph (C) thereof of 
such section ø(except as such paragraph relates to a single of-
fense of simple possession of 30 grams or less of marihuana)¿; 
if the offense described therein, for which such person was con-
victed or of which he admits the commission, was committed 
during such period; 

(4) one whose income is derived principally from illegal gam-
bling activities; 

(5) one who has been convicted of two or more gambling of-
fenses committed during such period; 

(6) one who has given false testimony for the purpose of ob-
taining any benefits under this Act; 

(7) one who during such period has been confined, as a result 
of conviction, to a penal institution for an aggregate period of 
one hundred and eighty days or more, regardless of whether 
the offense, or offenses, for which he has been confined were 
committed within or without such period; 

(8) one who at any time has been convicted of an aggravated 
felony (as defined in subsection (a)(43)); or 

(9) one who at any time has engaged in conduct described in 
section 212(a)(3)(E) (relating to assistance in Nazi persecution, 
participation in genocide, or commission of acts of torture or 
extrajudicial killings) or 212(a)(2)(G) (relating to severe viola-
tions of religious freedom). 

The fact that any person is not within any of the foregoing class-
es shall not preclude a finding that for other reasons such person 
is or was not of good moral character. In the case of an alien who 
makes a false statement or claim of citizenship, or who registers 
to vote or votes in a Federal, State, or local election (including an 
initiative, recall, or referendum) in violation of a lawful restriction 
of such registration or voting to citizens, if each natural parent of 
the alien (or, in the case of an adopted alien, each adoptive parent 
of the alien) is or was a citizen (whether by birth or naturaliza-
tion), the alien permanently resided in the United States prior to 
attaining the age of 16, and the alien reasonably believed at the 
time of such statement, claim, or violation that he or she was a cit-
izen, no finding that the alien is, or was, not of good moral char-
acter may be made based on it. 

(g) For the purposes of this Act any alien ordered deported or re-
moved (whether before or after the enactment of this Act) who has 
left the United States, shall be considered to have been deported 
or removed in pursuance of law, irrespective of the source from 
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which the expenses of his transportation were defrayed or of the 
place to which he departed. 

(h) For purposes of section 212(a)(2)(E), the term ‘‘serious crimi-
nal offense’’ means— 

(1) any felony; 
(2) any crime of violence, as defined in section 16 of title 18 

of the United States Code; or 
(3) any crime of reckless driving or of driving while intoxi-

cated or under the influence of alcohol or of prohibited sub-
stances if such crime involves personal injury to another. 

(i) With respect to each nonimmigrant alien described in sub-
section (a)(15)(T)(i)— 

(1) the Secretary of Homeland Security, the Attorney Gen-
eral, and other Government officials, where appropriate, shall 
provide the alien with a referral to a nongovernmental organi-
zation that would advise the alien regarding the alien’s options 
while in the United States and the resources available to the 
alien; and 

(2) the Secretary of Homeland Security shall, during the pe-
riod the alien is in lawful temporary resident status under that 
subsection, grant the alien authorization to engage in employ-
ment in the United States and provide the alien with an ‘‘em-
ployment authorized’’ endorsement or other appropriate work 
permit. 

* * * * * * * 

TITLE II—IMMIGRATION 

CHAPTER 1—SELECTION SYSTEM 

* * * * * * * 

SPECIAL AGRICULTURAL WORKERS 

SEC. 210. (a) LAWFUL RESIDENCE.— 
(1) IN GENERAL.—The Attorney General shall adjust the sta-

tus of an alien to that of an alien lawfully admitted for tem-
porary residence if the Attorney General determines that the 
alien meets the following requirements: 

(A) APPLICATION PERIOD.—The alien must apply for such 
adjustment during the 18-month period beginning on the 
first day of the seventh month that begins after the date 
of enactment of this section. 

(B) PERFORMANCE OF SEASONAL AGRICULTURAL SERVICES 
AND RESIDENCE IN THE UNITED STATES.—The alien must 
establish that he has— 

(i) resided in the United States, and 
(ii) performed seasonal agricultural services in the 

United States for at least 90 man-days, 
during the 12-month period ending on May 1, 1986. For 
purposes of the previous sentence, performance of seasonal 
agricultural services in the United States for more than 
one employer on any one day shall be counted as perform-
ance of services for only 1 man-day. 

(C) ADMISSIBLE AS IMMIGRANT.—The alien must estab-
lish that he is admissible to the United States as an immi-
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grant, except as otherwise provided under subsection 
(c)(2). 

(2) ADJUSTMENT TO PERMANENT RESIDENCE.—The Attorney 
General shall adjust the status of any alien provided lawful 
temporary resident status under paragraph (1) to that of an 
alien lawfully admitted for permanent residence on the fol-
lowing date: 

(A) GROUP 1.—Subject to the numerical limitation estab-
lished under subparagraph (C), in the case of an alien who 
has established, at the time of application for temporary 
residence under paragraph (1), that the alien performed 
seasonal agricultural services in the United States for at 
least 90 man-days during each of the 12-months periods 
ending on May 1, 1984, 1985, and 1986, the adjustment 
shall occur on the first day after the end of the one-year 
period that begins on the later of (I) the date the alien was 
granted such temporary resident status, or (II) the day 
after the last day of the application period described in 
paragraph (1)(A). 

(B) GROUP 2.—In the case of aliens to which subpara-
graph (A) does not apply, the adjustment shall occur on 
the day after the last day of the two-year period that be-
gins on the later of (I) the date the alien was granted such 
temporary resident status, or (II) the day after the last day 
of the application period described in paragraph (1)(A). 

(C) NUMERICAL LIMITATION.—Subparagraph (A) shall not 
apply to more than 350,000 aliens. If more than 350,000 
aliens meet the requirements of such subparagraph, such 
subparagraph shall apply to the 350,000 aliens whose ap-
plications for adjustment were first filed under paragraph 
(1) and subparagraph (B) shall apply to the remaining 
aliens. 

(3) TERMINATION OF TEMPORARY RESIDENCE.—(A) During the 
period of temporary resident status granted an alien under 
paragraph (1), the Attorney General may terminate such sta-
tus only upon a determination under this Act that the alien is 
deportable. 

(B) Before any alien becomes eligible for adjustment of sta-
tus under paragraph (2), the Attorney General may deny ad-
justment to permanent status and provide for termination of 
the temporary resident status granted such alien under para-
graph (1) if— 

(i) the Attorney General finds by a preponderance of the 
evidence that the adjustment to temporary resident status 
was the result of fraud or willful misrepresentation as set 
out in section 212(a)(6)(C)(i), or 

(ii) the alien commits an act that (I) makes the alien in-
admissible to the United States as an immigrant, except 
as provided under subsection (c)(2), or (II) is convicted of 
a felony or 3 or more misdemeanors committed in the 
United States. 

(4) AUTHORIZED TRAVEL AND EMPLOYMENT DURING TEM-
PORARY RESIDENCE.—During the period an alien is in lawful 
temporary resident status granted under this subsection, the 
alien has the right to travel abroad (including commutation 
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from a residence abroad) and shall be granted authorization to 
engage in employment in the United States and shall be pro-
vided an ‘‘employment authorized’’ endorsement or other ap-
propriate work permit, in the same manner as for aliens law-
fully admitted for permanent residence. 

(5) IN GENERAL.—Except as otherwise provided in this sub-
section, an alien who acquires the status of an alien lawfully 
admitted for temporary residence under paragraph (1), such 
status not having changed, is considered to be an alien law-
fully admitted for permanent residence (as described in section 
101(a)(20)), other than under any provision of the immigration 
laws. 

(b) APPLICATIONS FOR ADJUSTMENT OF STATUS.— 
(1) TO WHOM MAY BE MADE.— 

(A) WITHIN THE UNITED STATES.—The Attorney General 
shall provide that applications for adjustment of status 
under subsection (a) may be filed— 

(i) with the Attorney General, or 
(ii) with a designated entity (designated under para-

graph (2)), but only if the applicant consents to the 
forwarding of the application to the Attorney General. 

(B) OUTSIDE THE UNITED STATES.—The Attorney Gen-
eral, in cooperation with the Secretary of State, shall pro-
vide a procedure whereby an alien may apply for adjust-
ment of status under subsection (a)(1) at an appropriate 
consular office outside the United States. If the alien oth-
erwise qualifies for such adjustment, the Attorney General 
shall provide such documentation of authorization to enter 
the United States and to have the alien’s status adjusted 
upon entry as may be necessary to carry out the provisions 
of this section. 

(2) DESIGNATION OF ENTITIES TO RECEIVE APPLICATIONS.—For 
purposes of receiving applications under this section, the Attor-
ney General— 

(A) shall designate qualified voluntary organizations and 
other qualified State, local, community, farm labor organi-
zations, and associations of agricultural employers, and 

(B) may designate such other persons as the Attorney 
General determines are qualified and have substantial ex-
perience, demonstrated competence, and traditional long- 
term involvement in the preparation and submittal of ap-
plications for adjustment of status under section 209 or 
245, Public Law 89–732, or Public Law 95–145. 

(3) PROOF OF ELIGIBILITY.— 
(A) IN GENERAL.—An alien may establish that he meets 

the requirement of subsection (a)(1)(B)(ii) through govern-
ment employment records, records supplied by employers 
or collective bargaining organizations, and such other reli-
able documentation as the alien may provide. The Attor-
ney General shall establish special procedures to credit 
properly work in cases in which an alien was employed 
under an assumed name. 

(B) DOCUMENTATION OF WORK HISTORY.—(i) An alien ap-
plying for adjustment of status under subsection (a)(1) has 
the burden of proving by a preponderance of the evidence 
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that the alien has worked the requisite number of man- 
days (as required under subsection (a)(1)(B)(ii)). 

(ii) If an employer or farm labor contractor employing 
such an alien has kept proper and adequate records re-
specting such employment, the alien’s burden of proof 
under clause (i) may be met by securing timely production 
of those records under regulations to be promulgated by 
the Attorney General. 

(iii) An alien can meet such burden of proof if the alien 
establishes that the alien has in fact performed the work 
described in subsection (a)(1)(B)(ii) by producing sufficient 
evidence to show the extent of that employment as a mat-
ter of just and reasonable inference. In such a case, the 
burden then shifts to the Attorney General to disprove the 
alien’s evidence with a showing which negates the reason-
ableness of the inference to be drawn from the evidence. 

(4) TREATMENT OF APPLICATIONS BY DESIGNATED ENTITIES.— 
Each designated entity must agree to forward to the Attorney 
General applications filed with it in accordance with paragraph 
(1)(A)(ii) but not to forward to the Attorney General applica-
tions filed with it unless the applicant has consented to such 
forwarding. No such entity may make a determination re-
quired by this section to be made by the Attorney General. 

(5) LIMITATION ON ACCESS TO INFORMATION.—Files and 
records prepared for purposes of this section by designated en-
tities operating under this section are confidential and the At-
torney General and the Service shall not have access to such 
files or records relating to an alien without the consent of the 
alien, except as allowed by a court order issued pursuant to 
paragraph (6) of this subsection. 

(6) CONFIDENTIALITY OF INFORMATION.— 
(A) IN GENERAL.—Except as provided in this paragraph, 

neither the Attorney General, nor any other official or em-
ployee of the Department of Justice, or bureau or agency 
thereof, may— 

(i) use the information furnished by the applicant 
pursuant to an application filed under this section for 
any purpose other than to make a determination on 
the application, including a determination under sub-
section (a)(3)(B), or for enforcement of paragraph (7); 

(ii) make any publication whereby the information 
furnished by any particular individual can be identi-
fied; or 

(iii) permit anyone other than the sworn officers and 
employees of the Department or bureau or agency or, 
with respect to applications filed with a designated en-
tity, that designated entity, to examine individual ap-
plications. 

(B) REQUIRED DISCLOSURES.—The Attorney General 
shall provide information furnished under this section, and 
any other information derived from such furnished infor-
mation, to a duly recognized law enforcement entity in 
connection with a criminal investigation or prosecution, 
when such information is requested in writing by such en-
tity, or to an official coroner for purposes of affirmatively 
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identifying a deceased individual (whether or not such in-
dividual is deceased as a result of a crime). 

(C) CONSTRUCTION.— 
(i) IN GENERAL.—Nothing in this paragraph shall be 

construed to limit the use, or release, for immigration 
enforcement purposes or law enforcement purposes of 
information contained in files or records of the Service 
pertaining to an application filed under this section, 
other than information furnished by an applicant pur-
suant to the application, or any other information de-
rived from the application, that is not available from 
any other source. 

(ii) CRIMINAL CONVICTIONS.—Information concerning 
whether the applicant has at any time been convicted 
of a crime may be used or released for immigration en-
forcement or law enforcement purposes. 

(D) CRIME.—Whoever knowingly uses, publishes, or per-
mits information to be examined in violation of this para-
graph shall be fined not more than $10,000. 

(7) PENALTIES FOR FALSE STATEMENTS IN APPLICATIONS.— 
(A) CRIMINAL PENALTY.—Whoever— 

(i) files an application for adjustment of status 
under this section and knowingly and willfully fal-
sifies, conceals, or covers up a material fact or makes 
any false, fictitious, or fraudulent statements or rep-
resentations, or makes or uses any false writing or 
document knowing the same to contain any false, ficti-
tious, or fraudulent statement or entry, or 

(ii) creates or supplies a false writing or document 
for use in making such an application, 

shall be fined in accordance with title 18, United States 
Code, or imprisoned not more than five years, or both. 

(B) EXCLUSION.—An alien who is convicted of a crime 
under subparagraph (A) shall be considered to be inadmis-
sible to the United States on the ground described in sec-
tion 212(a)(6)(C)(i). 

(c) WAIVER OF NUMERICAL LIMITATIONS AND CERTAIN GROUNDS 
FOR EXCLUSION.— 

(1) NUMERICAL LIMITATIONS DO NOT APPLY.—The numerical 
limitations of sections 201 and 202 shall not apply to the ad-
justment of aliens to lawful permanent resident status under 
this section. 

(2) WAIVER OF GROUNDS FOR EXCLUSION.—In the determina-
tion of an alien’s admissibility under subsection (a)(1)(C)— 

(A) GROUNDS OF EXCLUSION NOT APPLICABLE.—The pro-
visions of paragraphs (5) and (7)(A) of section 212(a) shall 
not apply. 

(B) WAIVER OF OTHER GROUNDS.— 
(i) IN GENERAL.—Except as provided in clause (ii), 

the Attorney General may waive any other provision 
of section 212(a) in the case of individual aliens for hu-
manitarian purposes, to assure family unity, or when 
it is otherwise in the public interest. 
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(ii) GROUNDS THAT MAY NOT BE WAIVED.—The fol-
lowing provisions of section 212(a) may not be waived 
by the Attorney General under clause (i): 

(I) Paragraph (2)(A) and (2)(B) (relating to 
criminals). 

(II) Paragraph (4) (relating to aliens likely to be-
come public charges). 

(III) Paragraph (2)(C) (relating to drug of-
fenses)ø, except for so much of such paragraph as 
relates to a single offense of simple possession of 
30 grams or less of marihuana¿. 

(IV) Paragraph (3) (relating to security and re-
lated grounds), other than subparagraph (E) 
thereof. 

(C) SPECIAL RULE FOR DETERMINATION OF PUBLIC 
CHARGE.—An alien is not ineligible for adjustment of sta-
tus under this section due to being inadmissible under sec-
tion 212(a)(4) if the alien demonstrates a history of em-
ployment in the United States evidencing self-support 
without reliance on public cash assistance. 

(d) TEMPORARY STAY OF EXCLUSION OR DEPORTATION AND WORK 
AUTHORIZATION FOR CERTAIN APPLICANTS.— 

(1) BEFORE APPLICATION PERIOD.—The Attorney General 
shall provide that in the case of an alien who is apprehended 
before the beginning of the application period described in sub-
section (a)(1) and who can establish a nonfrivolous case of eligi-
bility to have his status adjusted under subsection (a) (but for 
the fact that he may not apply for such adjustment until the 
beginning of such period), until the alien has had the oppor-
tunity during the first 30 days of the application period to com-
plete the filing of an application for adjustment, the alien— 

(A) may not be excluded or deported, and 
(B) shall be granted authorization to engage in employ-

ment in the United States and be provided an ‘‘employ-
ment authorized’’ endorsement or other appropriate work 
permit. 

(2) DURING APPLICATION PERIOD.—The Attorney General 
shall provide that in the case of an alien who presents a non-
frivolous application for adjustment of status under subsection 
(a) during the application period, and until a final determina-
tion on the application has been made in accordance with this 
section, the alien— 

(A) may not be excluded or deported, and 
(B) shall be granted authorization to engage in employ-

ment in the United States and be provided an ‘‘employ-
ment authorized’’ endorsement or other appropriate work 
permit. 

(3) No application fees collected by the Service pursuant to 
this subsection may be used by the Service to offset the costs 
of the special agricultural worker legalization program until 
the Service implements the program consistent with the statu-
tory mandate as follows: 

(A) During the application period described in subsection 
(a)(1)(A) the Service may grant temporary admission to the 
United States, work authorization, and provide an ‘‘em-
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ployment authorized’’ endorsement or other appropriate 
work permit to any alien who presents a preliminary ap-
plication for adjustment of status under subsection (a) at 
a designated port of entry on the southern land border. An 
alien who does not enter through a port of entry is subject 
to deportation and removal as otherwise provided in this 
Act. 

(B) During the application period described in subsection 
(a)(1)(A) any alien who has filed an application for adjust-
ment of status within the United States as provided in 
subsection (b)(1)(A) pursuant to the provision of 8 CFR sec-
tion 210.1(j) is subject to paragraph (2) of this subsection. 

(C) A preliminary application is defined as a fully com-
pleted and signed application with fee and photographs 
which contains specific information concerning the per-
formance of qualifying employment in the United States 
and the documentary evidence which the applicant intends 
to submit as proof of such employment. The applicant 
must be otherwise admissible to the United States and 
must establish to the satisfaction of the examining officer 
during an interview that his or her claim to eligibility for 
special agriculture worker status is credible. 

(e) ADMINISTRATIVE AND JUDICIAL REVIEW.— 
(1) ADMINISTRATIVE AND JUDICIAL REVIEW.—There shall be 

no administrative or judicial review of a determination respect-
ing an application for adjustment of status under this section 
except in accordance with this subsection. 

(2) ADMINISTRATIVE REVIEW.— 
(A) SINGLE LEVEL OF ADMINISTRATIVE APPELLATE RE-

VIEW.—The Attorney General shall establish an appellate 
authority to provide for a single level of administrative ap-
pellate review of such a determination. 

(B) STANDARD FOR REVIEW.—Such administrative appel-
late review shall be based solely upon the administrative 
record established at the time of the determination on the 
application and upon such additional or newly discovered 
evidence as may not have been available at the time of the 
determination. 

(3) JUDICIAL REVIEW.— 
(A) LIMITATION TO REVIEW OF EXCLUSION OR DEPORTA-

TION.—There shall be judicial review of such a denial only 
in the judicial review of an order of exclusion or deporta-
tion under section 106 (as in effect before October 1, 1996). 

(B) STANDARD FOR JUDICIAL REVIEW.—Such judicial re-
view shall be based solely upon the administrative record 
established at the time of the review by the appellate au-
thority and the findings of fact and determinations con-
tained in such record shall be conclusive unless the appli-
cant can establish abuse of discretion or that the findings 
are directly contrary to clear and convincing facts con-
tained in the record considered as a whole. 

(f) TEMPORARY DISQUALIFICATION OF NEWLY LEGALIZED ALIENS 
FROM RECEIVING AID TO FAMILIES WITH DEPENDENT CHILDREN.— 
During the five-year period beginning on the date an alien was 
granted lawful temporary resident status under subsection (a), and 
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notwithstanding any other provision of law, the alien is not eligible 
for assistance under a State program funded under part A of title 
IV of the Social Security Act. Notwithstanding the previous sen-
tence, in the case of an alien who would be eligible for aid under 
a State plan approved under part A of title IV of the Social Secu-
rity Act but for the previous sentence, the provisions of paragraph 
(3) of section 245A(h) shall apply in the same manner as they apply 
with respect to paragraph (1) of such section and, for this purpose, 
any reference in section 245A(h)(3) to paragraph (1) is deemed a 
reference to the previous sentence. 

(g) TREATMENT OF SPECIAL AGRICULTURAL WORKERS.—For all 
purposes (subject to subsections (a)(5) and (f)) an alien whose sta-
tus is adjusted under this section to that of an alien lawfully ad-
mitted for permanent residence, such status not having changed, 
shall be considered to be an alien lawfully admitted for permanent 
residence (within the meaning of section 101(a)(20)). 

(h) SEASONAL AGRICULTURAL SERVICES DEFINED.—In this sec-
tion, the term ‘‘seasonal agricultural services’’ means the perform-
ance of field work related to planting, cultural practices, culti-
vating, growing and harvesting of fruits and vegetables of every 
kind and other perishable commodities, as defined in regulations 
by the Secretary of Agriculture. 

CHAPTER 2—QUALIFICATIONS FOR ADMISSION OF ALIENS; TRAVEL 
CONTROL OF CITIZENS AND ALIENS 

* * * * * * * 

GENERAL CLASSES OF ALIENS INELIGIBLE TO RECEIVE VISAS AND 
INELIGIBLE FOR ADMISSION; WAIVERS OF INADMISSIBILITY 

SEC. 212. (a) CLASSES OF ALIENS INELIGIBLE FOR VISAS OR AD-
MISSION.—Except as otherwise provided in this Act, aliens who are 
inadmissible under the following paragraphs are ineligible to re-
ceive visas and ineligible to be admitted to the United States: 

(1) HEALTH-RELATED GROUNDS.— 
(A) IN GENERAL.—Any alien— 

(i) who is determined (in accordance with regula-
tions prescribed by the Secretary of Health and 
Human Services) to have a communicable disease of 
public health significance; 

(ii) except as provided in subparagraph (C), who 
seeks admission as an immigrant, or who seeks ad-
justment of status to the status of an alien lawfully 
admitted for permanent residence, and who has failed 
to present documentation of having received vaccina-
tion against vaccine-preventable diseases, which shall 
include at least the following diseases: mumps, mea-
sles, rubella, polio, tetanus and diphtheria toxoids, 
pertussis, influenza type B and hepatitis B, and any 
other vaccinations against vaccine-preventable dis-
eases recommended by the Advisory Committee for 
Immunization Practices, 

(iii) who is determined (in accordance with regula-
tions prescribed by the Secretary of Health and 
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Human Services in consultation with the Attorney 
General)— 

(I) to have a physical or mental disorder and be-
havior associated with the disorder that may pose, 
or has posed, a threat to the property, safety, or 
welfare of the alien or others, or 

(II) to have had a physical or mental disorder 
and a history of behavior associated with the dis-
order, which behavior has posed a threat to the 
property, safety, or welfare of the alien or others 
and which behavior is likely to recur or to lead to 
other harmful behavior, or 

(iv) who is determined (in accordance with regula-
tions prescribed by the Secretary of Health and 
Human Services) to be a drug abuser or addict, 

is inadmissibility. 
(B) WAIVER AUTHORIZED.—For provision authorizing 

waiver of certain clauses of subparagraph (A), see sub-
section (g). 

(C) EXCEPTION FROM IMMUNIZATION REQUIREMENT FOR 
ADOPTED CHILDREN 10 YEARS OF AGE OR YOUNGER.—Clause 
(ii) of subparagraph (A) shall not apply to a child who— 

(i) is 10 years of age or younger, 
(ii) is described in subparagraph (F) or (G) of section 

101(b)(1); and 
(iii) is seeking an immigrant visa as an immediate 

relative under section 201(b), 
if, prior to the admission of the child, an adoptive parent 
or prospective adoptive parent of the child, who has spon-
sored the child for admission as an immediate relative, has 
executed an affidavit stating that the parent is aware of 
the provisions of subparagraph (A)(ii) and will ensure that, 
within 30 days of the child’s admission, or at the earliest 
time that is medically appropriate, the child will receive 
the vaccinations identified in such subparagraph. 

(2) CRIMINAL AND RELATED GROUNDS.— 
(A) CONVICTION OF CERTAIN CRIMES.— 

(i) IN GENERAL.—Except as provided in clause (ii), 
any alien convicted of, or who admits having com-
mitted, or who admits committing acts which con-
stitute the essential elements of— 

(I) a crime involving moral turpitude (other 
than a purely political offense) or an attempt or 
conspiracy to commit such a crime, or 

(II) a violation of (or a conspiracy or attempt to 
violate) any law or regulation of a State, the 
United States, or a foreign country relating to a 
controlled substance (as defined in section 102 of 
the Controlled Substances Act (21 U.S.C. 802)), 

is inadmissible. 
(ii) EXCEPTION.—Clause (i)(I) shall not apply to an 

alien who committed only one crime if— 
(I) the crime was committed when the alien was 

under 18 years of age, and the crime was com-
mitted (and the alien released from any confine-
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ment to a prison or correctional institution im-
posed for the crime) more than 5 years before the 
date of application for a visa or other documenta-
tion and the date of application for admission to 
the United States, or 

(II) the maximum penalty possible for the crime 
of which the alien was convicted (or which the 
alien admits having committed or of which the 
acts that the alien admits having committed con-
stituted the essential elements) did not exceed im-
prisonment for one year and, if the alien was con-
victed of such crime, the alien was not sentenced 
to a term of imprisonment in excess of 6 months 
(regardless of the extent to which the sentence 
was ultimately executed). 

(B) MULTIPLE CRIMINAL CONVICTIONS.—Any alien con-
victed of 2 or more offenses (other than purely political of-
fenses), regardless of whether the conviction was in a sin-
gle trial or whether the offenses arose from a single 
scheme of misconduct and regardless of whether the of-
fenses involved moral turpitude, for which the aggregate 
sentences to confinement were 5 years or more is inadmis-
sible. 

(C) CONTROLLED SUBSTANCE TRAFFICKERS.—Any alien 
who the consular officer or the Attorney General knows or 
has reason to believe— 

(i) is or has been an illicit trafficker in any con-
trolled substance or in any listed chemical (as defined 
in section 102 of the Controlled Substances Act (21 
U.S.C. 802)), or is or has been a knowing aider, abet-
tor, assister, conspirator, or colluder with others in the 
illicit trafficking in any such controlled or listed sub-
stance or chemical, or endeavored to do so; or 

(ii) is the spouse, son, or daughter of an alien inad-
missible under clause (i), has, within the previous 5 
years, obtained any financial or other benefit from the 
illicit activity of that alien, and knew or reasonably 
should have known that the financial or other benefit 
was the product of such illicit activity, 

is inadmissible. 
(D) PROSTITUTION AND COMMERCIALIZED VICE.—Any 

alien who— 
(i) is coming to the United States solely, principally, 

or incidentally to engage in prostitution, or has en-
gaged in prostitution within 10 years of the date of ap-
plication for a visa, admission, or adjustment of sta-
tus, 

(ii) directly or indirectly procures or attempts to pro-
cure, or (within 10 years of the date of application for 
a visa, entry, or adjustment of status) procured or at-
tempted to procure or to import, prostitutes or persons 
for the purpose of prostitution, or receives or (within 
such 10-year period) received, in whole or in part, the 
proceeds of prostitution, or 
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(iii) is coming to the United States to engage in any 
other unlawful commercialized vice, whether or not re-
lated to prostitution, 

is inadmissible. 
(E) CERTAIN ALIENS INVOLVED IN SERIOUS CRIMINAL AC-

TIVITY WHO HAVE ASSERTED IMMUNITY FROM PROSECU-
TION.—Any alien— 

(i) who has committed in the United States at any 
time a serious criminal offense (as defined in section 
101(h)), 

(ii) for whom immunity from criminal jurisdiction 
was exercised with respect to that offense, 

(iii) who as a consequence of the offense and exercise 
of immunity has departed from the United States, and 

(iv) who has not subsequently submitted fully to the 
jurisdiction of the court in the United States having 
jurisdiction with respect to that offense, 

is inadmissible. 
(F) WAIVER AUTHORIZED.—For provision authorizing 

waiver of certain subparagraphs of this paragraph, see 
subsection (h). 

(G) FOREIGN GOVERNMENT OFFICIALS WHO HAVE COM-
MITTED PARTICULARLY SEVERE VIOLATIONS OF RELIGIOUS 
FREEDOM.—Any alien who, while serving as a foreign gov-
ernment official, was responsible for or directly carried out, 
at any time, particularly severe violations of religious free-
dom, as defined in section 3 of the International Religious 
Freedom Act of 1998 (22 U.S.C. 6402), is inadmissible. 

(H) SIGNIFICANT TRAFFICKERS IN PERSONS.— 
(i) IN GENERAL.—Any alien who commits or con-

spires to commit human trafficking offenses in the 
United States or outside the United States, or who the 
consular officer, the Secretary of Homeland Security, 
the Secretary of State, or the Attorney General knows 
or has reason to believe is or has been a knowing 
aider, abettor, assister, conspirator, or colluder with 
such a trafficker in severe forms of trafficking in per-
sons, as defined in the section 103 of such Act, is inad-
missible. 

(ii) BENEFICIARIES OF TRAFFICKING.—Except as pro-
vided in clause (iii), any alien who the consular officer 
or the Attorney General knows or has reason to be-
lieve is the spouse, son, or daughter of an alien inad-
missible under clause (i), has, within the previous 5 
years, obtained any financial or other benefit from the 
illicit activity of that alien, and knew or reasonably 
should have known that the financial or other benefit 
was the product of such illicit activity, is inadmissible. 

(iii) EXCEPTION FOR CERTAIN SONS AND DAUGH-
TERS.—Clause (ii) shall not apply to a son or daughter 
who was a child at the time he or she received the 
benefit described in such clause. 

(I) MONEY LAUNDERING.—Any alien— 
(i) who a consular officer or the Attorney General 

knows, or has reason to believe, has engaged, is en-
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gaging, or seeks to enter the United States to engage, 
in an offense which is described in section 1956 or 
1957 of title 18, United States Code (relating to laun-
dering of monetary instruments); or 

(ii) who a consular officer or the Attorney General 
knows is, or has been, a knowing aider, abettor, assist-
er, conspirator, or colluder with others in an offense 
which is described in such section; 

is inadmissible. 
(3) SECURITY AND RELATED GROUNDS.— 

(A) IN GENERAL.—Any alien who a consular officer or the 
Attorney General knows, or has reasonable ground to be-
lieve, seeks to enter the United States to engage solely, 
principally, or incidentally in— 

(i) any activity (I) to violate any law of the United 
States relating to espionage or sabotage or (II) to vio-
late or evade any law prohibiting the export from the 
United States of goods, technology, or sensitive infor-
mation, 

(ii) any other unlawful activity, or 
(iii) any activity a purpose of which is the opposition 

to, or the control or overthrow of, the Government of 
the United States by force, violence, or other unlawful 
means, 

is inadmissible. 
(B) TERRORIST ACTIVITIES.— 

(i) IN GENERAL.—Any alien who— 
(I) has engaged in a terrorist activity; 
(II) a consular officer, the Attorney General, or 

the Secretary of Homeland Security knows, or has 
reasonable ground to believe, is engaged in or is 
likely to engage after entry in any terrorist activ-
ity (as defined in clause (iv)); 

(III) has, under circumstances indicating an in-
tention to cause death or serious bodily harm, in-
cited terrorist activity; 

(IV) is a representative (as defined in clause (v)) 
of— 

(aa) a terrorist organization (as defined in 
clause (vi)); or 

(bb) a political, social, or other group that 
endorses or espouses terrorist activity; 

(V) is a member of a terrorist organization de-
scribed in subclause (I) or (II) of clause (vi); 

(VI) is a member of a terrorist organization de-
scribed in clause (vi)(III), unless the alien can 
demonstrate by clear and convincing evidence that 
the alien did not know, and should not reasonably 
have known, that the organization was a terrorist 
organization; 

(VII) endorses or espouses terrorist activity or 
persuades others to endorse or espouse terrorist 
activity or support a terrorist organization; 

(VIII) has received military-type training (as de-
fined in section 2339D(c)(1) of title 18, United 
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States Code) from or on behalf of any organization 
that, at the time the training was received, was a 
terrorist organization (as defined in clause (vi)); or 

(IX) is the spouse or child of an alien who is in-
admissible under this subparagraph, if the activ-
ity causing the alien to be found inadmissible oc-
curred within the last 5 years, is inadmissible. 

An alien who is an officer, official, representative, or 
spokesman of the Palestine Liberation Organization is 
considered, for purposes of this Act, to be engaged in 
a terrorist activity. 

(ii) EXCEPTION.—Subclause (IX) of clause (i) does not 
apply to a spouse or child— 

(I) who did not know or should not reasonably 
have known of the activity causing the alien to be 
found inadmissible under this section; or 

(II) whom the consular officer or Attorney Gen-
eral has reasonable grounds to believe has re-
nounced the activity causing the alien to be found 
inadmissible under this section. 

(iii) TERRORIST ACTIVITY DEFINED.—As used in this 
Act, the term ‘‘terrorist activity’’ means any activity 
which is unlawful under the laws of the place where 
it is committed (or which, if it had been committed in 
the United States, would be unlawful under the laws 
of the United States or any State) and which involves 
any of the following: 

(I) The highjacking or sabotage of any convey-
ance (including an aircraft, vessel, or vehicle). 

(II) The seizing or detaining, and threatening to 
kill, injure, or continue to detain, another indi-
vidual in order to compel a third person (including 
a governmental organization) to do or abstain 
from doing any act as an explicit or implicit condi-
tion for the release of the individual seized or de-
tained. 

(III) A violent attack upon an internationally 
protected person (as defined in section 1116(b)(4) 
of title 18, United States Code) or upon the liberty 
of such a person. 

(IV) An assassination. 
(V) The use of any— 

(a) biological agent, chemical agent, or nu-
clear weapon or device, or 

(b) explosive, firearm, or other weapon or 
dangerous device (other than for mere per-
sonal monetary gain), 

with intent to endanger, directly or indirectly, the 
safety of one or more individuals or to cause sub-
stantial damage to property. 

(VI) A threat, attempt, or conspiracy to do any 
of the foregoing. 

(iv) ENGAGE IN TERRORIST ACTIVITY DEFINED.—As 
used in this Act, the term ‘‘engage in terrorist activity’’ 
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means, in an individual capacity or as a member of an 
organization— 

(I) to commit or to incite to commit, under cir-
cumstances indicating an intention to cause death 
or serious bodily injury, a terrorist activity; 

(II) to prepare or plan a terrorist activity; 
(III) to gather information on potential targets 

for terrorist activity; 
(IV) to solicit funds or other things of value 

for— 
(aa) a terrorist activity; 
(bb) a terrorist organization described in 

clause (vi)(I) or (vi)(II); or 
(cc) a terrorist organization described in 

clause (vi)(III), unless the solicitor can dem-
onstrate by clear and convincing evidence that 
he did not know, and should not reasonably 
have known, that the organization was a ter-
rorist organization; 

(V) to solicit any individual— 
(aa) to engage in conduct otherwise de-

scribed in this subsection; 
(bb) for membership in a terrorist organiza-

tion described in clause (vi)(I) or (vi)(II); or 
(cc) for membership in a terrorist organiza-

tion described in clause (vi)(III) unless the so-
licitor can demonstrate by clear and con-
vincing evidence that he did not know, and 
should not reasonably have known, that the 
organization was a terrorist organization; or 

(VI) to commit an act that the actor knows, or 
reasonably should know, affords material support, 
including a safe house, transportation, commu-
nications, funds, transfer of funds or other mate-
rial financial benefit, false documentation or iden-
tification, weapons (including chemical, biological, 
or radiological weapons), explosives, or training— 

(aa) for the commission of a terrorist activ-
ity; 

(bb) to any individual who the actor knows, 
or reasonably should know, has committed or 
plans to commit a terrorist activity; 

(cc) to a terrorist organization described in 
subclause (I) or (II) of clause (vi) or to any 
member of such an organization; or 

(dd) to a terrorist organization described in 
clause (vi)(III), or to any member of such an 
organization, unless the actor can dem-
onstrate by clear and convincing evidence that 
the actor did not know, and should not rea-
sonably have known, that the organization 
was a terrorist organization. 

(v) REPRESENTATIVE DEFINED.—As used in this para-
graph, the term ‘‘representative’’ includes an officer, 
official, or spokesman of an organization, and any per-
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son who directs, counsels, commands, or induces an or-
ganization or its members to engage in terrorist activ-
ity. 

(vi) TERRORIST ORGANIZATION DEFINED.—As used in 
this section, the term ‘‘terrorist organization’’ means 
an organization— 

(I) designated under section 219; 
(II) otherwise designated, upon publication in 

the Federal Register, by the Secretary of State in 
consultation with or upon the request of the Attor-
ney General or the Secretary of Homeland Secu-
rity, as a terrorist organization, after finding that 
the organization engages in the activities de-
scribed in subclauses (I) through (VI) of clause 
(iv); or 

(III) that is a group of two or more individuals, 
whether organized or not, which engages in, or 
has a subgroup which engages in, the activities 
described in subclauses (I) through (VI) of clause 
(iv). 

(C) FOREIGN POLICY.— 
(i) IN GENERAL.—An alien whose entry or proposed 

activities in the United States the Secretary of State 
has reasonable ground to believe would have poten-
tially serious adverse foreign policy consequences for 
the United States is inadmissible. 

(ii) EXCEPTION FOR OFFICIALS.—An alien who is an 
official of a foreign government or a purported govern-
ment, or who is a candidate for election to a foreign 
government office during the period immediately pre-
ceding the election for that office, shall not be exclud-
able or subject to restrictions or conditions on entry 
into the United States under clause (i) solely because 
of the alien’s past, current, or expected beliefs, state-
ments, or associations, if such beliefs, statements, or 
associations would be lawful within the United States. 

(iii) EXCEPTION FOR OTHER ALIENS.—An alien, not 
described in clause (ii), shall not be excludable or sub-
ject to restrictions or conditions on entry into the 
United States under clause (i) because of the alien’s 
past, current, or expected beliefs, statements, or asso-
ciations, if such beliefs, statements, or associations 
would be lawful within the United States, unless the 
Secretary of State personally determines that the 
alien’s admission would compromise a compelling 
United States foreign policy interest. 

(iv) NOTIFICATION OF DETERMINATIONS.—If a deter-
mination is made under clause (iii) with respect to an 
alien, the Secretary of State must notify on a timely 
basis the chairmen of the Committees on the Judiciary 
and Foreign Affairs of the House of Representatives 
and of the Committees on the Judiciary and Foreign 
Relations of the Senate of the identity of the alien and 
the reasons for the determination. 

(D) IMMIGRANT MEMBERSHIP IN TOTALITARIAN PARTY.— 
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(i) IN GENERAL.—Any immigrant who is or has been 
a member of or affiliated with the Communist or any 
other totalitarian party (or subdivision or affiliate 
thereof), domestic or foreign, is inadmissible. 

(ii) EXCEPTION FOR INVOLUNTARY MEMBERSHIP.— 
Clause (i) shall not apply to an alien because of mem-
bership or affiliation if the alien establishes to the sat-
isfaction of the consular officer when applying for a 
visa (or to the satisfaction of the Attorney General 
when applying for admission) that the membership or 
affiliation is or was involuntary, or is or was solely 
when under 16 years of age, by operation of law, or for 
purposes of obtaining employment, food rations, or 
other essentials of living and whether necessary for 
such purposes. 

(iii) EXCEPTION FOR PAST MEMBERSHIP.—Clause (i) 
shall not apply to an alien because of membership or 
affiliation if the alien establishes to the satisfaction of 
the consular officer when applying for a visa (or to the 
satisfaction of the Attorney General when applying for 
admission) that— 

(I) the membership or affiliation terminated at 
least— 

(a) 2 years before the date of such applica-
tion, or 

(b) 5 years before the date of such applica-
tion, in the case of an alien whose member-
ship or affiliation was with the party control-
ling the government of a foreign state that is 
a totalitarian dictatorship as of such date, and 

(II) the alien is not a threat to the security of 
the United States. 

(iv) EXCEPTION FOR CLOSE FAMILY MEMBERS.—The 
Attorney General may, in the Attorney General’s dis-
cretion, waive the application of clause (i) in the case 
of an immigrant who is the parent, spouse, son, 
daughter, brother, or sister of a citizen of the United 
States or a spouse, son, or daughter of an alien law-
fully admitted for permanent residence for humani-
tarian purposes, to assure family unity, or when it is 
otherwise in the public interest if the immigrant is not 
a threat to the security of the United States. 

(E) PARTICIPANTS IN NAZI PERSECUTION, GENOCIDE, OR 
THE COMMISSION OF ANY ACT OF TORTURE OR 
EXTRAJUDICIAL KILLING.— 

(i) PARTICIPATION IN NAZI PERSECUTIONS.—Any alien 
who, during the period beginning on March 23, 1933, 
and ending on May 8, 1945, under the direction of, or 
in association with— 

(I) the Nazi government of Germany, 
(II) any government in any area occupied by the 

military forces of the Nazi government of Ger-
many, 
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(III) any government established with the as-
sistance or cooperation of the Nazi government of 
Germany, or 

(IV) any government which was an ally of the 
Nazi government of Germany, 

ordered, incited, assisted, or otherwise participated in 
the persecution of any person because of race, religion, 
national origin, or political opinion is inadmissible. 

(ii) PARTICIPATION IN GENOCIDE.—Any alien who or-
dered, incited, assisted, or otherwise participated in 
genocide, as defined in section 1091(a) of title 18, 
United States Code, is inadmissible 

(iii) COMMISSION OF ACTS OF TORTURE OR 
EXTRAJUDICIAL KILLINGS.—Any alien who, outside the 
United States, has committed, ordered, incited, as-
sisted, or otherwise participated in the commission 
of— 

(I) any act of torture, as defined in section 2340 
of title 18, United States Code; or 

(II) under color of law of any foreign nation, any 
extrajudicial killing, as defined in section 3(a) of 
the Torture Victim Protection Act of 1991 (28 
U.S.C. 1350 note), 

is inadmissible. 
(F) ASSOCIATION WITH TERRORIST ORGANIZATIONS.—Any 

alien who the Secretary of State, after consultation with 
the Attorney General, or the Attorney General, after con-
sultation with the Secretary of State, determines has been 
associated with a terrorist organization and intends while 
in the United States to engage solely, principally, or inci-
dentally in activities that could endanger the welfare, safe-
ty, or security of the United States is inadmissible. 

(G) RECRUITMENT OR USE OF CHILD SOLDIERS.—Any alien 
who has engaged in the recruitment or use of child soldiers 
in violation of section 2442 of title 18, United States Code, 
is inadmissible. 

(4) PUBLIC CHARGE.— 
(A) IN GENERAL.—Any alien who, in the opinion of the 

consular officer at the time of application for a visa, or in 
the opinion of the Attorney General at the time of applica-
tion for admission or adjustment of status, is likely at any 
time to become a public charge is inadmissible. 

(B) FACTORS TO BE TAKEN INTO ACCOUNT.—(i) In deter-
mining whether an alien is inadmissible under this para-
graph, the consular officer or the Attorney General shall at 
a minimum consider the alien’s— 

(I) age; 
(II) health; 
(III) family status; 
(IV) assets, resources, and financial status; and 
(V) education and skills. 

(ii) In addition to the factors under clause (i), the con-
sular officer or the Attorney General may also consider 
any affidavit of support under section 213A for purposes of 
exclusion under this paragraph. 
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(C) FAMILY-SPONSORED IMMIGRANTS.—Any alien who 
seeks admission or adjustment of status under a visa num-
ber issued under section 201(b)(2) or 203(a) is inadmissible 
under this paragraph unless— 

(i) the alien has obtained— 
(I) status as a spouse or a child of a United 

States citizen pursuant to clause (ii), (iii), or (iv) 
of section 204(a)(1)(A), or 

(II) classification pursuant to clause (ii) or (iii) 
of section 204(a)(1)(B); or 

(III) classification or status as a VAWA self-pe-
titioner; or 

(ii) the person petitioning for the alien’s admission 
(and any additional sponsor required under section 
213A(f) or any alternative sponsor permitted under 
paragraph (5)(B) of such section) has executed an affi-
davit of support described in section 213A with respect 
to such alien. 

(D) CERTAIN EMPLOYMENT-BASED IMMIGRANTS.—Any 
alien who seeks admission or adjustment of status under 
a visa number issued under section 203(b) by virtue of a 
classification petition filed by a relative of the alien (or by 
an entity in which such relative has a significant owner-
ship interest) is inadmissible under this paragraph unless 
such relative has executed an affidavit of support de-
scribed in section 213A with respect to such alien. 

(E) SPECIAL RULE FOR QUALIFIED ALIEN VICTIMS.—Sub-
paragraphs (A), (B), and (C) shall not apply to an alien 
who— 

(i) is a VAWA self-petitioner; 
(ii) is an applicant for, or is granted, nonimmigrant 

status under section 101(a)(15)(U); or 
(iii) is a qualified alien described in section 431(c) of 

the Personal Responsibility and Work Opportunity 
Reconciliation Act of 1996 (8 U.S.C. 1641(c)). 

(5) LABOR CERTIFICATION AND QUALIFICATIONS FOR CERTAIN 
IMMIGRANTS.— 

(A) LABOR CERTIFICATION.— 
(i) IN GENERAL.—Any alien who seeks to enter the 

United States for the purpose of performing skilled or 
unskilled labor is inadmissible, unless the Secretary of 
Labor has determined and certified to the Secretary of 
State and the Attorney General that— 

(I) there are not sufficient workers who are able, 
willing, qualified (or equally qualified in the case 
of an alien described in clause (ii)) and available 
at the time of application for a visa and admission 
to the United States and at the place where the 
alien is to perform such skilled or unskilled labor, 
and 

(II) the employment of such alien will not ad-
versely affect the wages and working conditions of 
workers in the United States similarly employed. 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00388 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



389 

(ii) CERTAIN ALIENS SUBJECT TO SPECIAL RULE.—For 
purposes of clause (i)(I), an alien described in this 
clause is an alien who— 

(I) is a member of the teaching profession, or 
(II) has exceptional ability in the sciences or the 

arts. 
(iii) PROFESSIONAL ATHLETES.— 

(I) IN GENERAL.—A certification made under 
clause (i) with respect to a professional athlete 
shall remain valid with respect to the athlete after 
the athlete changes employer, if the new employer 
is a team in the same sport as the team which 
employed the athlete when the athlete first ap-
plied for the certification. 

(II) DEFINITION.—For purposes of subclause (I), 
the term ‘‘professional athlete’’ means an indi-
vidual who is employed as an athlete by— 

(aa) a team that is a member of an associa-
tion of 6 or more professional sports teams 
whose total combined revenues exceed 
$10,000,000 per year, if the association gov-
erns the conduct of its members and regulates 
the contests and exhibitions in which its 
member teams regularly engage; or 

(bb) any minor league team that is affili-
ated with such an association. 

(iv) LONG DELAYED ADJUSTMENT APPLICANTS.—A cer-
tification made under clause (i) with respect to an in-
dividual whose petition is covered by section 204(j) 
shall remain valid with respect to a new job accepted 
by the individual after the individual changes jobs or 
employers if the new job is in the same or a similar 
occupational classification as the job for which the cer-
tification was issued. 

(B) UNQUALIFIED PHYSICIANS.—An alien who is a grad-
uate of a medical school not accredited by a body or bodies 
approved for the purpose by the Secretary of Education 
(regardless of whether such school of medicine is in the 
United States) and who is coming to the United States 
principally to perform services as a member of the medical 
profession is inadmissible, unless the alien (i) has passed 
parts I and II of the National Board of Medical Examiners 
Examination (or an equivalent examination as determined 
by the Secretary of Health and Human Services) and (ii) 
is competent in oral and written English. For purposes of 
the previous sentence, an alien who is a graduate of a 
medical school shall be considered to have passed parts I 
and II of the National Board of Medical Examiners if the 
alien was fully and permanently licensed to practice medi-
cine in a State on January 9, 1978, and was practicing 
medicine in a State on that date. 

(C) UNCERTIFIED FOREIGN HEALTH-CARE WORKERS.—Sub-
ject to subsection (r), any alien who seeks to enter the 
United States for the purpose of performing labor as a 
health-care worker, other than a physician, is inadmissible 
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unless the alien presents to the consular officer, or, in the 
case of an adjustment of status, the Attorney General, a 
certificate from the Commission on Graduates of Foreign 
Nursing Schools, or a certificate from an equivalent inde-
pendent credentialing organization approved by the Attor-
ney General in consultation with the Secretary of Health 
and Human Services, verifying that— 

(i) the alien’s education, training, license, and expe-
rience— 

(I) meet all applicable statutory and regulatory 
requirements for entry into the United States 
under the classification specified in the applica-
tion; 

(II) are comparable with that required for an 
American health-care worker of the same type; 
and 

(III) are authentic and, in the case of a license, 
unencumbered; 

(ii) the alien has the level of competence in oral and 
written English considered by the Secretary of Health 
and Human Services, in consultation with the Sec-
retary of Education, to be appropriate for health care 
work of the kind in which the alien will be engaged, 
as shown by an appropriate score on one or more na-
tionally recognized, commercially available, standard-
ized assessments of the applicant’s ability to speak 
and write; and 

(iii) if a majority of States licensing the profession in 
which the alien intends to work recognize a test pre-
dicting the success on the profession’s licensing or cer-
tification examination, the alien has passed such a 
test or has passed such an examination. 

For purposes of clause (ii), determination of the standard-
ized tests required and of the minimum scores that are ap-
propriate are within the sole discretion of the Secretary of 
Health and Human Services and are not subject to further 
administrative or judicial review. 

(D) APPLICATION OF GROUNDS.—The grounds for inad-
missibility of aliens under subparagraphs (A) and (B) shall 
apply to immigrants seeking admission or adjustment of 
status under paragraph (2) or (3) of section 203(b). 

(6) ILLEGAL ENTRANTS AND IMMIGRATION VIOLATORS.— 
(A) ALIENS PRESENT WITHOUT ADMISSION OR PAROLE.— 

(i) IN GENERAL.—An alien present in the United 
States without being admitted or paroled, or who ar-
rives in the United States at any time or place other 
than as designated by the Attorney General, is inad-
missible. 

(ii) EXCEPTION FOR CERTAIN BATTERED WOMEN AND 
CHILDREN.—Clause (i) shall not apply to an alien who 
demonstrates that— 

(I) the alien is a VAWA self-petitioner; 
(II)(a) the alien has been battered or subjected 

to extreme cruelty by a spouse or parent, or by a 
member of the spouse’s or parent’s family residing 
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in the same household as the alien and the spouse 
or parent consented or acquiesced to such battery 
or cruelty, or (b) the alien’s child has been bat-
tered or subjected to extreme cruelty by a spouse 
or parent of the alien (without the active partici-
pation of the alien in the battery or cruelty) or by 
a member of the spouse’s or parent’s family resid-
ing in the same household as the alien when the 
spouse or parent consented to or acquiesced in 
such battery or cruelty and the alien did not ac-
tively participate in such battery or cruelty, and 

(III) there was a substantial connection between 
the battery or cruelty described in subclause (I) or 
(II) and the alien’s unlawful entry into the United 
States. 

(B) FAILURE TO ATTEND REMOVAL PROCEEDING.—Any 
alien who without reasonable cause fails or refuses to at-
tend or remain in attendance at a proceeding to determine 
the alien’s inadmissibility or deportability and who seeks 
admission to the United States within 5 years of such 
alien’s subsequent departure or removal is inadmissible. 

(C) MISREPRESENTATION.— 
(i) IN GENERAL.—Any alien who, by fraud or willfully 

misrepresenting a material fact, seeks to procure (or 
has sought to procure or has procured) a visa, other 
documentation, or admission into the United States or 
other benefit provided under this Act is inadmissible. 

(ii) FALSELY CLAIMING CITIZENSHIP.— 
(I) IN GENERAL.—Any alien who falsely rep-

resents, or has falsely represented, himself or her-
self to be a citizen of the United States for any 
purpose or benefit under this Act (including sec-
tion 274A) or any other Federal or State law is in-
admissible. 

(II) EXCEPTION.—In the case of an alien making 
a representation described in subclause (I), if each 
natural parent of the alien (or, in the case of an 
adopted alien, each adoptive parent of the alien) is 
or was a citizen (whether by birth or naturaliza-
tion), the alien permanently resided in the United 
States prior to attaining the age of 16, and the 
alien reasonably believed at the time of making 
such representation that he or she was a citizen, 
the alien shall not be considered to be inadmis-
sible under any provision of this subsection based 
on such representation. 

(iii) WAIVER AUTHORIZED.—For provision authorizing 
waiver of clause (i), see subsection (i). 

(D) STOWAWAYS.—Any alien who is a stowaway is inad-
missible. 

(E) SMUGGLERS.— 
(i) IN GENERAL.—Any alien who at any time know-

ingly has encouraged, induced, assisted, abetted, or 
aided any other alien to enter or to try to enter the 
United States in violation of law is inadmissible. 
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(ii) SPECIAL RULE IN THE CASE OF FAMILY REUNIFICA-
TION.—Clause (i) shall not apply in the case of alien 
who is an eligible immigrant (as defined in section 
301(b)(1) of the Immigration Act of 1990), was phys-
ically present in the United States on May 5, 1988, 
and is seeking admission as an immediate relative or 
under section 203(a)(2) (including under section 112 of 
the Immigration Act of 1990) or benefits under section 
301(a) of the Immigration Act of 1990 if the alien, be-
fore May 5, 1988, has encouraged, induced, assisted, 
abetted, or aided only the alien’s spouse, parent, son, 
or daughter (and no other individual) to enter the 
United States in violation of law. 

(iii) WAIVER AUTHORIZED.—For provision authorizing 
waiver of clause (i), see subsection (d)(11). 

(F) SUBJECT OF CIVIL PENALTY.— 
(i) IN GENERAL.—An alien who is the subject of a 

final order for violation of section 274C is inadmis-
sible. 

(ii) WAIVER AUTHORIZED.—For provision authorizing 
waiver of clause (i), see subsection (d)(12). 

(G) STUDENT VISA ABUSERS.—An alien who obtains the 
status of a nonimmigrant under section 101(a)(15)(F)(i) 
and who violates a term or condition of such status under 
section 214(l) is inadmissible until the alien has been out-
side the United States for a continuous period of 5 years 
after the date of the violation. 

(7) DOCUMENTATION REQUIREMENTS.— 
(A) IMMIGRANTS.— 

(i) IN GENERAL.—Except as otherwise specifically 
provided in this Act, any immigrant at the time of ap-
plication for admission— 

(I) who is not in possession of a valid unexpired 
immigrant visa, reentry permit, border crossing 
identification card, or other valid entry document 
required by this Act, and a valid unexpired pass-
port, or other suitable travel document, or docu-
ment of identity and nationality if such document 
is required under the regulations issued by the 
Attorney General under section 211(a), or 

(II) whose visa has been issued without compli-
ance with the provisions of section 203, 

is inadmissible. 
(ii) WAIVER AUTHORIZED.—For provision authorizing 

waiver of clause (i), see subsection (k). 
(B) NONIMMIGRANTS.— 

(i) IN GENERAL.—Any nonimmigrant who— 
(I) is not in possession of a passport valid for a 

minimum of six months from the date of the expi-
ration of the initial period of the alien’s admission 
or contemplated initial period of stay authorizing 
the alien to return to the country from which the 
alien came or to proceed to and enter some other 
country during such period, or 
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(II) is not in possession of a valid nonimmigrant 
visa or border crossing identification card at the 
time of application for admission, 

is inadmissible. 
(ii) GENERAL WAIVER AUTHORIZED.—For provision 

authorizing waiver of clause (i), see subsection (d)(4). 
(iii) GUAM AND NORTHERN MARIANA ISLANDS VISA 

WAIVER.—For provision authorizing waiver of clause (i) 
in the case of visitors to Guam or the Commonwealth 
of the Northern Mariana Islands, see subsection (l). 

(iv) VISA WAIVER PROGRAM.—For authority to waive 
the requirement of clause (i) under a program, see sec-
tion 217. 

(8) INELIGIBLE FOR CITIZENSHIP.— 
(A) IN GENERAL.—Any immigrant who is permanently 

ineligible to citizenship is inadmissible. 
(B) DRAFT EVADERS.—Any person who has departed from 

or who has remained outside the United States to avoid or 
evade training or service in the armed forces in time of 
war or a period declared by the President to be a national 
emergency is inadmissible, except that this subparagraph 
shall not apply to an alien who at the time of such depar-
ture was a nonimmigrant and who is seeking to reenter 
the United States as a nonimmigrant. 

(9) ALIENS PREVIOUSLY REMOVED.— 
(A) CERTAIN ALIENS PREVIOUSLY REMOVED.— 

(i) ARRIVING ALIENS.—Any alien who has been or-
dered removed under section 235(b)(1) or at the end of 
proceedings under section 240 initiated upon the 
alien’s arrival in the United States and who again 
seeks admission within 5 years of the date of such re-
moval (or within 20 years in the case of a second or 
subsequent removal or at any time in the case of an 
alien convicted of an aggravated felony) is inadmis-
sible. 

(ii) OTHER ALIENS.—Any alien not described in 
clause (i) who— 

(I) has been ordered removed under section 240 
or any other provision of law, or 

(II) departed the United States while an order 
of removal was outstanding, 

and who seeks admission within 10 years of the date 
of such alien’s departure or removal (or within 20 
years of such date in the case of a second or subse-
quent removal or at any time in the case of an alien 
convicted of an aggravated felony) is inadmissible. 

(iii) EXCEPTION.—Clauses (i) and (ii) shall not apply 
to an alien seeking admission within a period if, prior 
to the date of the alien’s reembarkation at a place out-
side the United States or attempt to be admitted from 
foreign contiguous territory, the Attorney General has 
consented to the alien’s reapplying for admission. 

(B) ALIENS UNLAWFULLY PRESENT.— 
(i) IN GENERAL.—Any alien (other than an alien law-

fully admitted for permanent residence) who— 
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(I) was unlawfully present in the United States 
for a period of more than 180 days but less than 
1 year, voluntarily departed the United States 
(whether or not pursuant to section 244(e)) prior 
to the commencement of proceedings under section 
235(b)(1) or section 240, and again seeks admis-
sion within 3 years of the date of such alien’s de-
parture or removal, or 

(II) has been unlawfully present in the United 
States for one year or more, and who again seeks 
admission within 10 years of the date of such 
alien’s departure or removal from the United 
States, 

is inadmissible. 
(ii) CONSTRUCTION OF UNLAWFUL PRESENCE.—For 

purposes of this paragraph, an alien is deemed to be 
unlawfully present in the United States if the alien is 
present in the United States after the expiration of the 
period of stay authorized by the Attorney General or 
is present in the United States without being admitted 
or paroled. 

(iii) EXCEPTIONS.— 
(I) MINORS.—No period of time in which an 

alien is under 18 years of age shall be taken into 
account in determining the period of unlawful 
presence in the United States under clause (i). 

(II) ASYLEES.—No period of time in which an 
alien has a bona fide application for asylum pend-
ing under section 208 shall be taken into account 
in determining the period of unlawful presence in 
the United States under clause (i) unless the alien 
during such period was employed without author-
ization in the United States. 

(III) FAMILY UNITY.—No period of time in which 
the alien is a beneficiary of family unity protection 
pursuant to section 301 of the Immigration Act of 
1990 shall be taken into account in determining 
the period of unlawful presence in the United 
States under clause (i). 

(IV) BATTERED WOMEN AND CHILDREN.—Clause 
(i) shall not apply to an alien who would be de-
scribed in paragraph (6)(A)(ii) if ‘‘violation of the 
terms of the alien’s nonimmigrant visa’’ were sub-
stituted for ‘‘unlawful entry into the United 
States’’ in subclause (III) of that paragraph. 

(V) VICTIMS OF A SEVERE FORM OF TRAFFICKING IN PER-
SONS.—Clause (i) shall not apply to an alien who dem-
onstrates that the severe form of trafficking (as that term 
is defined in section 103 of the Trafficking Victims Protec-
tion Act of 2000 (22 U.S.C. 7102)) was at least one central 
reason for the alien’s unlawful presence in the United 
States. 

(iv) TOLLING FOR GOOD CAUSE.—In the case of an 
alien who— 
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(I) has been lawfully admitted or paroled into 
the United States, 

(II) has filed a nonfrivolous application for a 
change or extension of status before the date of 
expiration of the period of stay authorized by the 
Attorney General, and 

(III) has not been employed without authoriza-
tion in the United States before or during the 
pendency of such application, 

the calculation of the period of time specified in clause 
(i)(I) shall be tolled during the pendency of such appli-
cation, but not to exceed 120 days. 

(v) WAIVER.—The Attorney General has sole discre-
tion to waive clause (i) in the case of an immigrant 
who is the spouse or son or daughter of a United 
States citizen or of an alien lawfully admitted for per-
manent residence, if it is established to the satisfac-
tion of the Attorney General that the refusal of admis-
sion to such immigrant alien would result in extreme 
hardship to the citizen or lawfully resident spouse or 
parent of such alien. No court shall have jurisdiction 
to review a decision or action by the Attorney General 
regarding a waiver under this clause. 

(C) ALIENS UNLAWFULLY PRESENT AFTER PREVIOUS IMMI-
GRATION VIOLATIONS.— 

(i) IN GENERAL.—Any alien who— 
(I) has been unlawfully present in the United 

States for an aggregate period of more than 1 
year, or 

(II) has been ordered removed under section 
235(b)(1), section 240, or any other provision of 
law, 

and who enters or attempts to reenter the United 
States without being admitted is inadmissible. 

(ii) EXCEPTION.—Clause (i) shall not apply to an 
alien seeking admission more than 10 years after the 
date of the alien’s last departure from the United 
States if, prior to the alien’s reembarkation at a place 
outside the United States or attempt to be readmitted 
from a foreign contiguous territory, the Secretary of 
Homeland Security has consented to the alien’s re-
applying for admission. 

(iii) WAIVER.—The Secretary of Homeland Security 
may waive the application of clause (i) in the case of 
an alien who is a VAWA self-petitioner if there is a 
connection between— 

(I) the alien’s battering or subjection to extreme 
cruelty; and 

(II) the alien’s removal, departure from the 
United States, reentry or reentries into the United 
States; or attempted reentry into the United 
States. 

(10) MISCELLANEOUS.— 
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(A) PRACTICING POLYGAMISTS.—Any immigrant who is 
coming to the United States to practice polygamy is inad-
missible. 

(B) GUARDIAN REQUIRED TO ACCOMPANY HELPLESS 
ALIEN.—Any alien— 

(i) who is accompanying another alien who is inad-
missible and who is certified to be helpless from sick-
ness, mental or physical disability, or infancy pursu-
ant to section 232(c), and 

(ii) whose protection or guardianship is determined 
to be required by the alien described in clause (i), 

is inadmissible. 
(C) INTERNATIONAL CHILD ABDUCTION.— 

(i) IN GENERAL.—Except as provided in clause (ii), 
any alien who, after entry of an order by a court in the 
United States granting custody to a person of a United 
States citizen child who detains or retains the child, or 
withholds custody of the child, outside the United 
States from the person granted custody by that order, 
is inadmissible until the child is surrendered to the 
person granted custody by that order. 

(ii) ALIENS SUPPORTING ABDUCTORS AND RELATIVES 
OF ABDUCTORS.—Any alien who— 

(I) is known by the Secretary of State to have 
intentionally assisted an alien in the conduct de-
scribed in clause (i), 

(II) is known by the Secretary of State to be in-
tentionally providing material support or safe 
haven to an alien described in clause (i), or 

(III) is a spouse (other than the spouse who is 
the parent of the abducted child), child (other 
than the abducted child), parent, sibling, or agent 
of an alien described in clause (i), if such person 
has been designated by the Secretary of State at 
the Secretary’s sole and unreviewable discretion, 
is inadmissible until the child described in clause 
(i) is surrendered to the person granted custody by 
the order described in that clause, and such per-
son and child are permitted to return to the 
United States or such person’s place of residence. 

(iii) EXCEPTIONS.—Clauses (i) and (ii) shall not 
apply— 

(I) to a government official of the United States 
who is acting within the scope of his or her official 
duties; 

(II) to a government official of any foreign gov-
ernment if the official has been designated by the 
Secretary of State at the Secretary’s sole and 
unreviewable discretion; or 

(III) so long as the child is located in a foreign 
state that is a party to the Convention on the 
Civil Aspects of International Child Abduction, 
done at The Hague on October 25, 1980. 

(D) UNLAWFUL VOTERS.— 
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(i) IN GENERAL.—Any alien who has voted in viola-
tion of any Federal, State, or local constitutional provi-
sion, statute, ordinance, or regulation is inadmissible. 

(ii) EXCEPTION.—In the case of an alien who voted in 
a Federal, State, or local election (including an initia-
tive, recall, or referendum) in violation of a lawful re-
striction of voting to citizens, if each natural parent of 
the alien (or, in the case of an adopted alien, each 
adoptive parent of the alien) is or was a citizen 
(whether by birth or naturalization), the alien perma-
nently resided in the United States prior to attaining 
the age of 16, and the alien reasonably believed at the 
time of such violation that he or she was a citizen, the 
alien shall not be considered to be inadmissible under 
any provision of this subsection based on such viola-
tion. 

(E) FORMER CITIZENS WHO RENOUNCED CITIZENSHIP TO 
AVOID TAXATION.—Any alien who is a former citizen of the 
United States who officially renounces United States citi-
zenship and who is determined by the Attorney General to 
have renounced United States citizenship for the purpose 
of avoiding taxation by the United States is inadmissible. 

(b) NOTICES OF DENIALS.— 
(1) Subject to paragraphs (2) and (3), if an alien’s application 

for a visa, for admission to the United States, or for adjust-
ment of status is denied by an immigration or consular officer 
because the officer determines the alien to be inadmissible 
under subsection (a), the officer shall provide the alien with a 
timely written notice that— 

(A) states the determination, and 
(B) lists the specific provision or provisions of law under 

which the alien is excludable or ineligible for entry or ad-
justment of status. 

(2) The Secretary of State may waive the requirements of 
paragraph (1) with respect to a particular alien or any class or 
classes of inadmissible aliens. 

(3) Paragraph (1) does not apply to any alien inadmissible 
under paragraph (2) or (3) of subsection (a). 

ø(c) Repealed by sec. 304(b) of Public Law 104–208 (110 Stat. 
3009–597).¿ 

(d)(1) The Attorney General shall determine whether a ground 
for inadmissible exists with respect to a nonimmigrant described in 
section 101(a)(15)(S). The Attorney General, in the Attorney Gen-
eral’s discretion, may waive the application of subsection (a) (other 
than paragraph (3)(E)) in the case of a nonimmigrant described in 
section 101(a)(15)(S), if the Attorney General considers it to be in 
the national interest to do so. Nothing in this section shall be re-
garded as prohibiting the Immigration and Naturalization Service 
from instituting removal proceedings against an alien admitted as 
a nonimmigrant under section 101(a)(15)(S) for conduct committed 
after the alien’s admission into the United States, or for conduct 
or a condition that was not disclosed to the Attorney General prior 
to the alien’s admission as a nonimmigrant under section 
101(a)(15)(S). 
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(3)(A) Except as provided in this subsection, an alien (i) who is 
applying for a nonimmigrant visa and is known or believed by the 
consular officer to be ineligible for such visa under subsection (a) 
(other than paragraphs (3)(A)(i)(I), (3)(A)(ii), (3)(A)(iii), (3)(C), and 
clauses (i) and (ii) of paragraph (3)(E) of such subsection), may, 
after approval by the Attorney General of a recommendation by the 
Secretary of State or by the consular officer that the alien be ad-
mitted temporarily despite his inadmissibility, be granted such a 
visa and may be admitted into the United States temporarily as a 
nonimmigrant in the discretion of the Attorney General, or (ii) who 
is inadmissible under subsection (a) (other than paragraphs 
(3)(A)(i)(I), (3)(A)(ii), (3)(A)(iii), (3)(C), and clauses (i) and (ii) of 
paragraph (3)(E) of such subsection), but who is in possession of 
appropriate documents or is granted a waiver thereof and is seek-
ing admission, may be admitted into the United States temporarily 
as a nonimmigrant in the discretion of the Attorney General. The 
Attorney General shall prescribe conditions, including exaction of 
such bonds as may be necessary, to control and regulate the admis-
sion and return of inadmissible aliens applying for temporary ad-
mission under this paragraph. 

(B)(i) The Secretary of State, after consultation with the Attorney 
General and the Secretary of Homeland Security, or the Secretary 
of Homeland Security, after consultation with the Secretary of 
State and the Attorney General, may determine in such Secretary’s 
sole unreviewable discretion that subsection (a)(3)(B) shall not 
apply with respect to an alien within the scope of that subsection 
or that subsection (a)(3)(B)(vi)(III) shall not apply to a group within 
the scope of that subsection, except that no such waiver may be ex-
tended to an alien who is within the scope of subsection 
(a)(3)(B)(i)(II), no such waiver may be extended to an alien who is 
a member or representative of, has voluntarily and knowingly en-
gaged in or endorsed or espoused or persuaded others to endorse 
or espouse or support terrorist activity on behalf of, or has volun-
tarily and knowingly received military-type training from a ter-
rorist organization that is described in subclause (I) or (II) of sub-
section (a)(3)(B)(vi), and no such waiver may be extended to a 
group that has engaged terrorist activity against the United States 
or another democratic country or that has purposefully engaged in 
a pattern or practice of terrorist activity that is directed at civil-
ians. Such a determination shall neither prejudice the ability of the 
United States Government to commence criminal or civil pro-
ceedings involving a beneficiary of such a determination or any 
other person, nor create any substantive or procedural right or ben-
efit for a beneficiary of such a determination or any other person. 
Notwithstanding any other provision of law (statutory or nonstatu-
tory), including section 2241 of title 28, or any other habeas corpus 
provision, and sections 1361 and 1651 of such title, no court shall 
have jurisdiction to review such a determination or revocation ex-
cept in a proceeding for review of a final order of removal pursuant 
to section 1252 of this title, and review shall be limited to the ex-
tent provided in section 1252(a)(2)(D). The Secretary of State may 
not exercise the discretion provided in this clause with respect to 
an alien at any time during which the alien is the subject of pend-
ing removal proceedings under section 1229a of this title. 
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(ii) Not later than 90 days after the end of each fiscal year, the 
Secretary of State and the Secretary of Homeland Security shall 
each provide to the Committees on the Judiciary of the House of 
Representatives and of the Senate, the Committee on International 
Relations of the House of Representatives, the Committee on For-
eign Relations of the Senate, and the Committee on Homeland Se-
curity of the House of Representatives a report on the aliens to 
whom such Secretary has applied clause (i). Within one week of ap-
plying clause (i) to a group, the Secretary of State or the Secretary 
of Homeland Security shall provide a report to such Committees. 

(4) Either or both of the requirements of paragraph (7)(B)(i) of 
subsection (a) may be waived by the Attorney General and the Sec-
retary of State acting jointly (A) on the basis of unforeseen emer-
gency in individual cases, or (B) on the basis of reciprocity with re-
spect to nationals of foreign contiguous territory or of adjacent is-
lands and residents thereof having a common nationality with such 
nationals, or (C) in the case of aliens proceeding in immediate and 
continuous transit through the United States under contracts au-
thorized in section 238(c). 

(5)(A) The Attorney General may, except as provided in subpara-
graph (B) or in section 214(f), in his discretion parole into the 
United States temporarily under such conditions as he may pre-
scribe only on a case-by-case basis for urgent humanitarian reasons 
or significant public benefit any alien applying for admission to the 
United States, but such parole of such alien shall not be regarded 
as an admission of the alien and when the purposes of such parole 
shall, in the opinion of the Attorney General, have been served the 
alien shall forthwith return or be returned to the custody from 
which he was paroled and thereafter his case shall continue to be 
dealt with in the same manner as that of any other applicant for 
admission to the United States. 

(B) The Attorney General may not parole into the United States 
an alien who is a refugee unless the Attorney General determines 
that compelling reasons in the public interest with respect to that 
particular alien require that the alien be paroled into the United 
States rather than be admitted as a refugee under section 207. 

ø(6) repealed; see footnote at the beginning of subsection (d).¿ 
(7) The provisions of subsection (a) (other than paragraph (7)) 

shall be applicable to any alien who shall leave Guam, the Com-
monwealth of the Northern Mariana Islands, Puerto Rico, or the 
Virgin Islands of the United States, and who seeks to enter the 
continental United States or any other place under the jurisdiction 
of the United States. Any alien described in this paragraph, who 
is denied admission to the United States, shall be immediately re-
moved in the manner provided by section 241(c) of this Act. 

(8) Upon a basis of reciprocity accredited officials of foreign gov-
ernments, their immediate families, attendants, servants, and per-
sonal employees may be admitted in immediate and continuous 
transit through the United States without regard to the provisions 
of this section except paragraphs (3)(A), (3)(B), (3)(C), and (7)(B) of 
subsection (a) of this section. 

ø(9) and (10) repealed; see footnote at the beginning of subsection 
(d).¿ 

(11) The Attorney General may, in his discretion for humani-
tarian purposes, to assure family unity, or when it is otherwise in 
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the public interest, waive application of clause (i) of subsection 
(a)(6)(E) in the case of any alien lawfully admitted for permanent 
residence who temporarily proceeded abroad voluntarily and not 
under an order of removal, and who is otherwise admissible to the 
United States as a returning resident under section 211(b) and in 
the case of an alien seeking admission or adjustment of status as 
an immediate relative or immigrant under section 203(a) (other 
than paragraph (4) thereof), if the alien has encouraged, induced, 
assisted, abetted, or aided only an individual who at the time of 
such action was the alien’s spouse, parent, son, or daughter (and 
no other individual) to enter the United States in violation of law. 

(12) The Attorney General may, in the discretion of the Attorney 
General for humanitarian purposes or to assure family unity, waive 
application of clause (i) of subsection (a)(6)(F)— 

(A) in the case of an alien lawfully admitted for permanent 
residence who temporarily proceeded abroad voluntarily and 
not under an order of deportation or removal and who is other-
wise admissible to the United States as a returning resident 
under section 211(b), and 

(B) in the case of an alien seeking admission or adjustment 
of status under section 201(b)(2)(A) or under section 203(a), 

if no previous civil money penalty was imposed against the alien 
under section 274C and the offense was committed solely to assist, 
aid, or support the alien’s spouse or child (and not another indi-
vidual). No court shall have jurisdiction to review a decision of the 
Attorney General to grant or deny a waiver under this paragraph. 

(13)(A) The Secretary of Homeland Security shall determine 
whether a ground for inadmissibility exists with respect to a non-
immigrant described in section 101(a)(15)(T), except that the 
ground for inadmissibility described in subsection (a)(4) shall not 
apply with respect to such a nonimmigrant. 

(B) In addition to any other waiver that may be available under 
this section, in the case of a nonimmigrant described in section 
101(a)(15)(T), if the Secretary of Homeland Security considers it to 
be in the national interest to do so, the Secretary of Homeland Se-
curity, in the Attorney General’s discretion, may waive the applica-
tion of— 

(i) subsection (a)(1); and 
(ii) any other provision of subsection (a) (excluding para-

graphs (3), (4), (10)(C), and (10(E)) if the activities rendering 
the alien inadmissible under the provision were caused by, or 
were incident to, the victimization described in section 
101(a)(15)(T)(i)(I). 

(14) The Secretary of Homeland Security shall determine wheth-
er a ground of inadmissibility exists with respect to a non-
immigrant described in section 101(a)(15)(U). The Secretary of 
Homeland Security, in the Attorney General’s discretion, may 
waive the application of subsection (a) (other than paragraph 
(3)(E)) in the case of a nonimmigrant described in section 
101(a)(15)(U), if the Secretary of Homeland Security considers it to 
be in the public or national interest to do so. 

(e) No person admitted under section 101(a)(15)(J) or acquiring 
such status after admission (i) whose participation in the program 
for which he came to the United States was financed in whole or 
in part, directly or indirectly, by an agency of the Government of 
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the United States or by the government of the country of his na-
tionality or his last residence, (ii) who at the time of admission or 
acquisition of status under section 101(a)(15)(J) was a national or 
resident of a country which the Director of the United States Infor-
mation Agency pursuant to regulations prescribed by him, had des-
ignated as clearly requiring the services of persons engaged in the 
field of specialized knowledge or skill in which the alien was en-
gaged, or (iii) who came to the United States or acquired such sta-
tus in order to receive graduate medical education or training, shall 
be eligible to apply for an immigrant visa, or for permanent resi-
dence, or for a nonimmigrant visa under section 101(a)(15)(H) or 
section 101(a)(15)(L) until it is established that such person has re-
sided and been physically present in the country of his nationality 
or his last residence for an aggregate of a least two years following 
departure from the United States: Provided, That upon the favor-
able recommendation of the Director, pursuant to the request of an 
interested United States Government agency (or, in the case of an 
alien described in clause (iii), pursuant to the request of a State 
Department of Public Health, or its equivalent), or of the Commis-
sioner of Immigration and Naturalization after he has determined 
that departure from the United States would impose exceptional 
hardship upon the alien’s spouse or child (if such spouse or child 
is a citizen of the United States or a lawfully resident alien), or 
that the alien cannot return to the country of his nationality or last 
residence because he would be subject to persecution on account of 
race, religion, or political opinion, the Attorney General may waive 
the requirement of such two-year foreign residence abroad in the 
case of any alien whose admission to the United States is found by 
the Attorney General to be in the public interest except that in the 
case of a waiver requested by a State Department of Public Health, 
or its equivalent, or in the case of a waiver requested by an inter-
ested United States Government agency on behalf of an alien de-
scribed in clause (iii), the waiver shall be subject to the require-
ments of section 214(l): And provided further, That, except in the 
case of an alien described in clause (iii), the Attorney General may, 
upon the favorable recommendation of the Director, waive such 
two-year foreign residence requirement in any case in which the 
foreign country of the alien’s nationality or last residence has fur-
nished the Director a statement in writing that it has no objection 
to such waiver in the case of such alien. 

(f) Whenever the President finds that the entry of any aliens or 
of any class of aliens into the United States would be detrimental 
to the interests of the United States, he may by proclamation, and 
for such period as he shall deem necessary, suspend the entry of 
all aliens or any class of aliens as immigrants or nonimmigrants, 
or impose on the entry of aliens any restrictions he may deem to 
be appropriate. Whenever the Attorney General finds that a com-
mercial airline has failed to comply with regulations of the Attor-
ney General relating to requirements of airlines for the detection 
of fraudulent documents used by passengers traveling to the 
United States (including the training of personnel in such detec-
tion), the Attorney General may suspend the entry of some or all 
aliens transported to the United States by such airline. 

(g) The Attorney General may waive the application of— 
(1) subsection (a)(1)(A)(i) in the case of any alien who— 
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(A) is the spouse or the unmarried son or daughter, or 
the minor unmarried lawfully adopted child, of a United 
States citizen, or of an alien lawfully admitted for perma-
nent residence, or of an alien who has been issued an im-
migrant visa, 

(B) has a son or daughter who is a United States citizen, 
or an alien lawfully admitted for permanent residence, or 
an alien who has been issued an immigrant visa; or 

(C) is a VAWA self-petitioner, 
in accordance with such terms, conditions, and controls, if any, 
including the giving of bond, as the Attorney General, in the 
discretion of the Attorney General after consultation with the 
Secretary of Health and Human Services, may by regulation 
prescribe; 

(2) subsection (a)(1)(A)(ii) in the case of any alien— 
(A) who receives vaccination against the vaccine-prevent-

able disease or diseases for which the alien has failed to 
present documentation of previous vaccination, 

(B) for whom a civil surgeon, medical officer, or panel 
physician (as those terms are defined by section 34.2 of 
title 42 of the Code of Federal Regulations) certifies, ac-
cording to such regulations as the Secretary of Health and 
Human Services may prescribe, that such vaccination 
would not be medically appropriate, or 

(C) under such circumstances as the Attorney General 
provides by regulation, with respect to whom the require-
ment of such a vaccination would be contrary to the alien’s 
religious beliefs or moral convictions; or 

(3) subsection (a)(1)(A)(iii) in the case of any alien, in accord-
ance with such terms, conditions, and controls, if any, includ-
ing the giving of bond, as the Attorney General, in the discre-
tion of the Attorney General after consultation with the Sec-
retary of Health and Human Services, may by regulation pre-
scribe. 

(h) The Attorney General may, in his discretion, waive the appli-
cation of subparagraphs (A)(i)(I), (B), (D), and (E) of subsection 
(a)(2) øand subparagraph (A)(i)(II) of such subsection insofar as it 
relates to a single offense of simple possession of 30 grams or less 
of marijuana¿ if— 

(1)(A) in the case of any immigrant it is established to the 
satisfaction of the Attorney General that— 

(i) the alien is inadmissible only under subparagraph 
(D)(i) or (D)(ii) of such subsection or the activities for 
which the alien is inadmissible occurred more than 15 
years before the date of the alien’s application for a visa, 
admission, or adjustment of status, 

(ii) the admission to the United States of such alien 
would not be contrary to the national welfare, safety, or se-
curity of the United States, and 

(iii) the alien has been rehabilitated; or 
(B) in the case of an immigrant who is the spouse, parent, 

son, or daughter of a citizen of the United States or an alien 
lawfully admitted for permanent residence if it is established 
to the satisfaction of the Attorney General that the alien’s de-
nial of admission would result in extreme hardship to the 
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United States citizen or lawfully resident spouse, parent, son, 
or daughter of such alien; or 

(C) the alien is a VAWA self-petitioner; and 
(2) the Attorney General, in his discretion, and pursuant to 

such terms, conditions and procedures as he may by regula-
tions prescribe, has consented to the alien’s applying or re-
applying for a visa, for admission to the United States, or ad-
justment of status. 

No waiver shall be provided under this subsection in the case of 
an alien who has been convicted of (or who has admitted commit-
ting acts that constitute) murder or criminal acts involving torture, 
or an attempt or conspiracy to commit murder or a criminal act in-
volving torture. No waiver shall be granted under this subsection 
in the case of an alien who has previously been admitted to the 
United States as an alien lawfully admitted for permanent resi-
dence if either since the date of such admission the alien has been 
convicted of an aggravated felony or the alien has not lawfully re-
sided continuously in the United States for a period of not less 
than 7 years immediately preceding the date of initiation of pro-
ceedings to remove the alien from the United States. No court shall 
have jurisdiction to review a decision of the Attorney General to 
grant or deny a waiver under this subsection. 

(i)(1) The Attorney General may, in the discretion of the Attorney 
General, waive the application of clause (i) of subsection (a)(6)(C) 
in the case of an immigrant who is the spouse, son, or daughter 
of a United States citizen or of an alien lawfully admitted for per-
manent residence if it is established to the satisfaction of the Attor-
ney General that the refusal of admission to the United States of 
such immigrant alien would result in extreme hardship to the cit-
izen or lawfully resident spouse or parent of such an alien or, in 
the case of a VAWA self-petitioner, the alien demonstrates extreme 
hardship to the alien or the alien’s United States citizen, lawful 
permanent resident, or qualified alien parent or child. 

(2) No court shall have jurisdiction to review a decision or action 
of the Attorney General regarding a waiver under paragraph (1). 

(j)(1) The additional requirements referred to in section 
101(a)(15)(J) for an alien who is coming to the United States under 
a program under which he will receive graduate medical education 
or training are as follows: 

(A) A school of medicine or of one of the other health profes-
sions, which is accredited by a body or bodies approved for the 
purpose by the Secretary of Education, has agreed in writing 
to provide the graduate medical education or training under 
the program for which the alien is coming to the United States 
or to assume responsibility for arranging for the provision 
thereof by an appropriate public or nonprofit private institu-
tion or agency, except that, in the case of such an agreement 
by a school of medicine, any one or more of its affiliated hos-
pitals which are to participate in the provision of the graduate 
medical education or training must join in the agreement. 

(B) Before making such agreement, the accredited school has 
been satisfied that the alien (i) is a graduate of a school of 
medicine which is accredited by a body or bodies approved for 
the purpose by the Secretary of Education (regardless of 
whether such school of medicine is in the United States); or 
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(ii)(I) has passed parts I and II of the National Board of Med-
ical Examiners Examination (or an equivalent examination as 
determined by the Secretary of Health and Human Services), 
(II) has competency in oral and written English, (III) will be 
able to adapt to the educational and cultural environment in 
which he will be receiving his education or training, and (IV) 
has adequate prior education and training to participate satis-
factorily in the program for which he is coming to the United 
States. For the purposes of this subparagraph, an alien who is 
a graduate of a medical school shall be considered to have 
passed parts I and II of the National Board of Medical Exam-
iners examination if the alien was fully and permanently li-
censed to practice medicine in a State on January 9, 1978, and 
was practicing medicine in a State on that date. 

(C) The alien has made a commitment to return to the coun-
try of his nationality or last residence upon completion of the 
education or training for which he is coming to the United 
States, and the government of the country of his nationality or 
last residence has provided a written assurance, satisfactory to 
the Secretary of Health and Human Services, that there is a 
need in that country for persons with the skills the alien will 
acquire in such education or training. 

(D) The duration of the alien’s participation in the program 
of graduate medical education or training for which the alien 
is coming to the United States is limited to the time typically 
required to complete such program, as determined by the Di-
rector of the United States Information Agency at the time of 
the alien’s admission into the United States, based on criteria 
which are established in coordination with the Secretary of 
Health and Human Services and which take into consideration 
the published requirements of the medical specialty board 
which administers such education or training program; except 
that— 

(i) such duration is further limited to seven years unless 
the alien has demonstrated to the satisfaction of the Direc-
tor that the country to which the alien will return at the 
end of such specialty education or training has an excep-
tional need for an individual trained in such specialty, and 

(ii) the alien may, once and not later than two years 
after the date the alien is admitted to the United States 
as an exchange visitor or acquires exchange visitor status, 
change the alien’s designated program of graduate medical 
education or training if the Director approves the change 
and if a commitment and written assurance with respect 
to the alien’s new program have been provided in accord-
ance with subparagraph (C). 

(E) The alien furnishes the Attorney General each year with 
an affidavit (in such form as the Attorney General shall pre-
scribe) that attests that the alien (i) is in good standing in the 
program of graduate medical education or training in which 
the alien is participating, and (ii) will return to the country of 
his nationality or last residence upon completion of the edu-
cation or training for which he came to the United States. 

(2) An alien who is a graduate of a medical school and who is 
coming to the United States to perform services as a member of the 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00404 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



405 

medical profession may not be admitted as a nonimmigrant under 
section 101(a)(15)(H)(i)(b) unless— 

(A) the alien is coming pursuant to an invitation from a pub-
lic or nonprofit private educational or research institution or 
agency in the United States to teach or conduct research, or 
both, at or for such institution or agency, or 

(B)(i) the alien has passed the Federation licensing examina-
tion (administered by the Federation of State Medical Boards 
of the United States) or an equivalent examination as deter-
mined by the Secretary of Health and Human Services, and 

(ii)(I) has competency in oral and written English or (II) is 
a graduate of a school of medicine which is accredited by a 
body or bodies approved for the purpose by the Secretary of 
Education (regardless of whether such school of medicine is in 
the United States). 

(3) The Director of the United States Information Agency annu-
ally shall transmit to the Congress a report on aliens who have 
submitted affidavits described in paragraph (1)(E), and shall in-
clude in such report the name and address of each such alien, the 
medical education or training program in which such alien is par-
ticipating, and the status of such alien in that program. 

(k) Any alien, inadmissible from the United States under para-
graph (5)(A) or (7)(A)(i) of subsection (a), who is in possession of an 
immigrant visa may, if otherwise admissible, be admitted in the 
discretion of the Attorney General if the Attorney General is satis-
fied that inadmissibility was not known to, and could not have 
been ascertained by the exercise of reasonable diligence by, the im-
migrant before the time of departure of the vessel or aircraft from 
the last port outside the United States and outside foreign contig-
uous territory or, in the case of an immigrant coming from foreign 
contiguous territory, before the time of the immigrant’s application 
for admission. 

(l) GUAM AND NORTHERN MARIANA ISLANDS VISA WAIVER PRO-
GRAM.— 

(1) IN GENERAL.—The requirement of subsection (a)(7)(B)(i) 
may be waived by the Secretary of Homeland Security, in the 
case of an alien applying for admission as a nonimmigrant vis-
itor for business or pleasure and solely for entry into and stay 
in Guam or the Commonwealth of the Northern Mariana Is-
lands for a period not to exceed 45 days, if the Secretary of 
Homeland Security, after consultation with the Secretary of 
the Interior, the Secretary of State, the Governor of Guam and 
the Governor of the Commonwealth of the Northern Mariana 
Islands, determines that— 

(A) an adequate arrival and departure control system 
has been developed in Guam and the Commonwealth of 
the Northern Mariana Islands; and 

(B) such a waiver does not represent a threat to the wel-
fare, safety, or security of the United States or its terri-
tories and commonwealths. 

(2) ALIEN WAIVER OF RIGHTS.—An alien may not be provided 
a waiver under this subsection unless the alien has waived any 
right— 

(A) to review or appeal under this Act an immigration 
officer’s determination as to the admissibility of the alien 
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at the port of entry into Guam or the Commonwealth of 
the Northern Mariana Islands; or 

(B) to contest, other than on the basis of an application 
for withholding of removal under section 241(b)(3) of this 
Act or under the Convention Against Torture, or an appli-
cation for asylum if permitted under section 208, any ac-
tion for removal of the alien. 

(3) REGULATIONS.—All necessary regulations to implement 
this subsection shall be promulgated by the Secretary of Home-
land Security, in consultation with the Secretary of the Interior 
and the Secretary of State, on or before the 180th day after the 
date of enactment of the Consolidated Natural Resources Act 
of 2008. The promulgation of such regulations shall be consid-
ered a foreign affairs function for purposes of section 553(a) of 
title 5, United States Code. At a minimum, such regulations 
should include, but not necessarily be limited to— 

(A) a listing of all countries whose nationals may obtain 
the waiver also provided by this subsection, except that 
such regulations shall provide for a listing of any country 
from which the Commonwealth has received a significant 
economic benefit from the number of visitors for pleasure 
within the one-year period preceding the date of enactment 
of the Consolidated Natural Resources Act of 2008, unless 
the Secretary of Homeland Security determines that such 
country’s inclusion on such list would represent a threat to 
the welfare, safety, or security of the United States or its 
territories; and 

(B) any bonding requirements for nationals of some or 
all of those countries who may present an increased risk 
of overstays or other potential problems, if different from 
such requirements otherwise provided by law for non-
immigrant visitors. 

(4) FACTORS.—In determining whether to grant or continue 
providing the waiver under this subsection to nationals of any 
country, the Secretary of Homeland Security, in consultation 
with the Secretary of the Interior and the Secretary of State, 
shall consider all factors that the Secretary deems relevant, in-
cluding electronic travel authorizations, procedures for report-
ing lost and stolen passports, repatriation of aliens, rates of re-
fusal for nonimmigrant visitor visas, overstays, exit systems, 
and information exchange. 

(5) SUSPENSION.—The Secretary of Homeland Security shall 
monitor the admission of nonimmigrant visitors to Guam and 
the Commonwealth of the Northern Mariana Islands under 
this subsection. If the Secretary determines that such admis-
sions have resulted in an unacceptable number of visitors from 
a country remaining unlawfully in Guam or the Common-
wealth of the Northern Mariana Islands, unlawfully obtaining 
entry to other parts of the United States, or seeking with-
holding of removal or asylum, or that visitors from a country 
pose a risk to law enforcement or security interests of Guam 
or the Commonwealth of the Northern Mariana Islands or of 
the United States (including the interest in the enforcement of 
the immigration laws of the United States), the Secretary shall 
suspend the admission of nationals of such country under this 
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subsection. The Secretary of Homeland Security may in the 
Secretary’s discretion suspend the Guam and Northern Mar-
iana Islands visa waiver program at any time, on a country- 
by-country basis, for other good cause. 

(6) ADDITION OF COUNTRIES.—The Governor of Guam and the 
Governor of the Commonwealth of the Northern Mariana Is-
lands may request the Secretary of the Interior and the Sec-
retary of Homeland Security to add a particular country to the 
list of countries whose nationals may obtain the waiver pro-
vided by this subsection, and the Secretary of Homeland Secu-
rity may grant such request after consultation with the Sec-
retary of the Interior and the Secretary of State, and may pro-
mulgate regulations with respect to the inclusion of that coun-
try and any special requirements the Secretary of Homeland 
Security, in the Secretary’s sole discretion, may impose prior to 
allowing nationals of that country to obtain the waiver pro-
vided by this subsection. 

(m)(1) The qualifications referred to in section 101(a)(15)(H)(i)(c), 
with respect to an alien who is coming to the United States to per-
form nursing services for a facility, are that the alien— 

(A) has obtained a full and unrestricted license to practice 
professional nursing in the country where the alien obtained 
nursing education or has received nursing education in the 
United States; 

(B) has passed an appropriate examination (recognized in 
regulations promulgated in consultation with the Secretary of 
Health and Human Services) or has a full and unrestricted li-
cense under State law to practice professional nursing in the 
State of intended employment; and 

(C) is fully qualified and eligible under the laws (including 
such temporary or interim licensing requirements which au-
thorize the nurse to be employed) governing the place of in-
tended employment to engage in the practice of professional 
nursing as a registered nurse immediately upon admission to 
the United States and is authorized under such laws to be em-
ployed by the facility. 

(2)(A) The attestation referred to in section 101(a)(15)(H)(i)(c), 
with respect to a facility for which an alien will perform services, 
is an attestation as to the following: 

(i) The facility meets all the requirements of paragraph (6). 
(ii) The employment of the alien will not adversely affect the 

wages and working conditions of registered nurses similarly 
employed. 

(iii) The alien employed by the facility will be paid the wage 
rate for registered nurses similarly employed by the facility. 

(iv) The facility has taken and is taking timely and signifi-
cant steps designed to recruit and retain sufficient registered 
nurses who are United States citizens or immigrants who are 
authorized to perform nursing services, in order to remove as 
quickly as reasonably possible the dependence of the facility on 
nonimmigrant registered nurses. 

(v) There is not a strike or lockout in the course of a labor 
dispute, the facility did not lay off and will not lay off a reg-
istered nurse employed by the facility within the period begin-
ning 90 days before and ending 90 days after the date of filing 
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of any visa petition, and the employment of such an alien is 
not intended or designed to influence an election for a bar-
gaining representative for registered nurses of the facility. 

(vi) At the time of the filing of the petition for registered 
nurses under section 101(a)(15)(H)(i)(c), notice of the filing has 
been provided by the facility to the bargaining representative 
of the registered nurses at the facility or, where there is no 
such bargaining representative, notice of the filing has been 
provided to the registered nurses employed at the facility 
through posting in conspicuous locations. 

(vii) The facility will not, at any time, employ a number of 
aliens issued visas or otherwise provided nonimmigrant status 
under section 101(a)(15)(H)(i)(c) that exceeds 33 percent of the 
total number of registered nurses employed by the facility. 

(viii) The facility will not, with respect to any alien issued a 
visa or otherwise provided nonimmigrant status under section 
101(a)(15)(H)(i)(c)— 

(I) authorize the alien to perform nursing services at any 
worksite other than a worksite controlled by the facility; or 

(II) transfer the place of employment of the alien from 
one worksite to another. 

Nothing in clause (iv) shall be construed as requiring a facility 
to have taken significant steps described in such clause before 
the date of the enactment of the Nursing Relief for Disadvan-
taged Areas Act of 1999. A copy of the attestation shall be pro-
vided, within 30 days of the date of filing, to registered nurses 
employed at the facility on the date of filing. 

(B) For purposes of subparagraph (A)(iv), each of the following 
shall be considered a significant step reasonably designed to recruit 
and retain registered nurses: 

(i) Operating a training program for registered nurses at the 
facility or financing (or providing participation in) a training 
program for registered nurses elsewhere. 

(ii) Providing career development programs and other meth-
ods of facilitating health care workers to become registered 
nurses. 

(iii) Paying registered nurses wages at a rate higher than 
currently being paid to registered nurses similarly employed in 
the geographic area. 

(iv) Providing reasonable opportunities for meaningful salary 
advancement by registered nurses. 

The steps described in this subparagraph shall not be considered 
to be an exclusive list of the significant steps that may be taken 
to meet the conditions of subparagraph (A)(iv). Nothing in this sub-
paragraph shall require a facility to take more than one step if the 
facility can demonstrate that taking a second step is not reason-
able. 

(C) Subject to subparagraph (E), an attestation under subpara-
graph (A)— 

(i) shall expire on the date that is the later of— 
(I) the end of the one-year period beginning on the date 

of its filing with the Secretary of Labor; or 
(II) the end of the period of admission under section 

101(a)(15)(H)(i)(c) of the last alien with respect to whose 
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admission it was applied (in accordance with clause (ii)); 
and 

(ii) shall apply to petitions filed during the one-year period 
beginning on the date of its filing with the Secretary of Labor 
if the facility states in each such petition that it continues to 
comply with the conditions in the attestation. 

(D) A facility may meet the requirements under this paragraph 
with respect to more than one registered nurse in a single petition. 

(E)(i) The Secretary of Labor shall compile and make available 
for public examination in a timely manner in Washington, D.C., a 
list identifying facilities which have filed petitions for non-
immigrants under section 101(a)(15)(H)(i)(c) and, for each such fa-
cility, a copy of the facility’s attestation under subparagraph (A) 
(and accompanying documentation) and each such petition filed by 
the facility. 

(ii) The Secretary of Labor shall establish a process, including 
reasonable time limits, for the receipt, investigation, and disposi-
tion of complaints respecting a facility’s failure to meet conditions 
attested to or a facility’s misrepresentation of a material fact in an 
attestation. Complaints may be filed by any aggrieved person or or-
ganization (including bargaining representatives, associations 
deemed appropriate by the Secretary, and other aggrieved parties 
as determined under regulations of the Secretary). The Secretary 
shall conduct an investigation under this clause if there is reason-
able cause to believe that a facility fails to meet conditions attested 
to. Subject to the time limits established under this clause, this 
subparagraph shall apply regardless of whether an attestation is 
expired or unexpired at the time a complaint is filed. 

(iii) Under such process, the Secretary shall provide, within 180 
days after the date such a complaint is filed, for a determination 
as to whether or not a basis exists to make a finding described in 
clause (iv). If the Secretary determines that such a basis exists, the 
Secretary shall provide for notice of such determination to the in-
terested parties and an opportunity for a hearing on the complaint 
within 60 days of the date of the determination. 

(iv) If the Secretary of Labor finds, after notice and opportunity 
for a hearing, that a facility (for which an attestation is made) has 
failed to meet a condition attested to or that there was a misrepre-
sentation of material fact in the attestation, the Secretary shall no-
tify the Attorney General of such finding and may, in addition, im-
pose such other administrative remedies (including civil monetary 
penalties in an amount not to exceed $1,000 per nurse per viola-
tion, with the total penalty not to exceed $10,000 per violation) as 
the Secretary determines to be appropriate. Upon receipt of such 
notice, the Attorney General shall not approve petitions filed with 
respect to a facility during a period of at least one year for nurses 
to be employed by the facility. 

(v) In addition to the sanctions provided for under clause (iv), if 
the Secretary of Labor finds, after notice and an opportunity for a 
hearing, that a facility has violated the condition attested to under 
subparagraph (A)(iii) (relating to payment of registered nurses at 
the prevailing wage rate), the Secretary shall order the facility to 
provide for payment of such amounts of back pay as may be re-
quired to comply with such condition. 
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(F)(i) The Secretary of Labor shall impose on a facility filing an 
attestation under subparagraph (A) a filing fee, in an amount pre-
scribed by the Secretary based on the costs of carrying out the Sec-
retary’s duties under this subsection, but not exceeding $250. 

(ii) Fees collected under this subparagraph shall be deposited in 
a fund established for this purpose in the Treasury of the United 
States. 

(iii) The collected fees in the fund shall be available to the Sec-
retary of Labor, to the extent and in such amounts as may be pro-
vided in appropriations Acts, to cover the costs described in clause 
(i), in addition to any other funds that are available to the Sec-
retary to cover such costs. 

(3) The period of admission of an alien under section 
101(a)(15)(H)(i)(c) shall be 3 years. 

(4) The total number of nonimmigrant visas issued pursuant to 
petitions granted under section 101(a)(15)(H)(i)(c) in each fiscal 
year shall not exceed 500. The number of such visas issued for em-
ployment in each State in each fiscal year shall not exceed the fol-
lowing: 

(A) For States with populations of less than 9,000,000, based 
upon the 1990 decennial census of population, 25 visas. 

(B) For States with populations of 9,000,000 or more, based 
upon the 1990 decennial census of population, 50 visas. 

(C) If the total number of visas available under this para-
graph for a fiscal year quarter exceeds the number of qualified 
nonimmigrants who may be issued such visas during those 
quarters, the visas made available under this paragraph shall 
be issued without regard to the numerical limitation under 
subparagraph (A) or (B) of this paragraph during the last fiscal 
year quarter. 

(5) A facility that has filed a petition under section 
101(a)(15)(H)(i)(c) to employ a nonimmigrant to perform nursing 
services for the facility— 

(A) shall provide the nonimmigrant a wage rate and working 
conditions commensurate with those of nurses similarly em-
ployed by the facility; 

(B) shall require the nonimmigrant to work hours commen-
surate with those of nurses similarly employed by the facility; 
and 

(C) shall not interfere with the right of the nonimmigrant to 
join or organize a union. 

(6) For purposes of this subsection and section 101(a)(15)(H)(i)(c), 
the term ‘‘facility’’ means a subsection (d) hospital (as defined in 
section 1886(d)(1)(B) of the Social Security Act (42 U.S.C. 
1395ww(d)(1)(B))) that meets the following requirements: 

(A) As of March 31, 1997, the hospital was located in a 
health professional shortage area (as defined in section 332 of 
the Public Health Service Act (42 U.S.C. 254e)). 

(B) Based on its settled cost report filed under title XVIII of 
the Social Security Act for its cost reporting period beginning 
during fiscal year 1994— 

(i) the hospital has not less than 190 licensed acute care 
beds; 

(ii) the number of the hospital’s inpatient days for such 
period which were made up of patients who (for such days) 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00410 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



411 

were entitled to benefits under part A of such title is not 
less than 35 percent of the total number of such hospital’s 
acute care inpatient days for such period; and 

(iii) the number of the hospital’s inpatient days for such 
period which were made up of patients who (for such days) 
were eligible for medical assistance under a State plan ap-
proved under title XIX of the Social Security Act, is not 
less than 28 percent of the total number of such hospital’s 
acute care inpatient days for such period. 

(7) For purposes of paragraph (2)(A)(v), the term ‘‘lay off’’, 
with respect to a worker— 

(A) means to cause the worker’s loss of employment, 
other than through a discharge for inadequate perform-
ance, violation of workplace rules, cause, voluntary depar-
ture, voluntary retirement, or the expiration of a grant or 
contract; but 

(B) does not include any situation in which the worker 
is offered, as an alternative to such loss of employment, a 
similar employment opportunity with the same employer 
at equivalent or higher compensation and benefits than 
the position from which the employee was discharged, re-
gardless of whether or not the employee accepts the offer. 

Nothing in this paragraph is intended to limit an employee’s 
or an employer’s rights under a collective bargaining agree-
ment or other employment contract. 

(n)(1) No alien may be admitted or provided status as an H–1B 
nonimmigrant in an occupational classification unless the employer 
has filed with the Secretary of Labor an application stating the fol-
lowing: 

(A) The employer— 
(i) is offering and will offer during the period of author-

ized employment to aliens admitted or provided status as 
an H–1B nonimmigrant wages that are at least— 

(I) the actual wage level paid by the employer to all 
other individuals with similar experience and quali-
fications for the specific employment in question, or 

(II) the prevailing wage level for the occupational 
classification in the area of employment, 

whichever is greater, based on the best information avail-
able as of the time of filing the application, and 

(ii) will provide working conditions for such a non-
immigrant that will not adversely affect the working condi-
tions of workers similarly employed. 

(B) There is not a strike or lockout in the course of a labor 
dispute in the occupational classification at the place of em-
ployment. 

(C) The employer, at the time of filing the application— 
(i) has provided notice of the filing under this paragraph 

to the bargaining representative (if any) of the employer’s 
employees in the occupational classification and area for 
which aliens are sought, or 

(ii) if there is no such bargaining representative, has 
provided notice of filing in the occupational classification 
through such methods as physical posting in conspicuous 
locations at the place of employment or electronic notifica-
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tion to employees in the occupational classification for 
which H–1B nonimmigrants are sought. 

(D) The application shall contain a specification of the num-
ber of workers sought, the occupational classification in which 
the workers will be employed, and wage rate and conditions 
under which they will be employed. 

(E)(i) In the case of an application described in clause (ii), 
the employer did not displace and will not displace a United 
States worker (as defined in paragraph (4)) employed by the 
employer within the period beginning 90 days before and end-
ing 90 days after the date of filing of any visa petition sup-
ported by the application. 

(ii) An application described in this clause is an application 
filed on or after the date final regulations are first promul-
gated to carry out this subparagraph, and before by an H–1B- 
dependent employer (as defined in paragraph (3)) or by an em-
ployer that has been found, on or after the date of the enact-
ment of the American Competitiveness and Workforce Im-
provement Act of 1998, under paragraph (2)(C) or (5) to have 
committed a willful failure or misrepresentation during the 5- 
year period preceding the filing of the application. An applica-
tion is not described in this clause if the only H–1B non-
immigrants sought in the application are exempt H–1B non-
immigrants. 

(F) In the case of an application described in subparagraph 
(E)(ii), the employer will not place the nonimmigrant with an-
other employer (regardless of whether or not such other em-
ployer is an H–1B-dependent employer) where— 

(i) the nonimmigrant performs duties in whole or in part 
at one or more worksites owned, operated, or controlled by 
such other employer; and 

(ii) there are indicia of an employment relationship be-
tween the nonimmigrant and such other employer; 

unless the employer has inquired of the other employer as to 
whether, and has no knowledge that, within the period begin-
ning 90 days before and ending 90 days after the date of the 
placement of the nonimmigrant with the other employer, the 
other employer has displaced or intends to displace a United 
States worker employed by the other employer. 

(G)(i) In the case of an application described in subparagraph 
(E)(ii), subject to clause (ii), the employer, prior to filing the ap-
plication— 

(I) has taken good faith steps to recruit, in the United 
States using procedures that meet industry-wide standards 
and offering compensation that is at least as great as that 
required to be offered to H–1B nonimmigrants under sub-
paragraph (A), United States workers for the job for which 
the nonimmigrant or nonimmigrants is or are sought; and 

(II) has offered the job to any United States worker who 
applies and is equally or better qualified for the job for 
which the nonimmigrant or nonimmigrants is or are 
sought. 

(ii) The conditions described in clause (i) shall not apply to 
an application filed with respect to the employment of an H– 
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1B nonimmigrant who is described in subparagraph (A), (B), or 
(C) of section 203(b)(1). 

The employer shall make available for public examination, within 
one working day after the date on which an application under this 
paragraph is filed, at the employer’s principal place of business or 
worksite, a copy of each such application (and such accompanying 
documents as are necessary). The Secretary shall compile, on a cur-
rent basis, a list (by employer and by occupational classification) of 
the applications filed under this subsection. Such list shall include 
the wage rate, number of aliens sought, period of intended employ-
ment, and date of need. The Secretary shall make such list avail-
able for public examination in Washington, D.C. The Secretary of 
Labor shall review such an application only for completeness and 
obvious inaccuracies. Unless the Secretary finds that the applica-
tion is incomplete or obviously inaccurate, the Secretary shall pro-
vide the certification described in section 101(a)(15)(H)(i)(b) within 
7 days of the date of the filing of the application. The application 
form shall include a clear statement explaining the liability under 
subparagraph (F) of a placing employer if the other employer de-
scribed in such subparagraph displaces a United States worker as 
described in such subparagraph. Nothing in subparagraph (G) shall 
be construed to prohibit an employer from using legitimate selec-
tion criteria relevant to the job that are normal or customary to the 
type of job involved, so long as such criteria are not applied in a 
discriminatory manner. 

(2)(A) Subject to paragraph (5)(A), the Secretary shall establish 
a process for the receipt, investigation, and disposition of com-
plaints respecting a petitioner’s failure to meet a condition specified 
in an application submitted under paragraph (1) or a petitioner’s 
misrepresentation of material facts in such an application. Com-
plaints may be filed by any aggrieved person or organization (in-
cluding bargaining representatives). No investigation or hearing 
shall be conducted on a complaint concerning such a failure or mis-
representation unless the complaint was filed not later than 12 
months after the date of the failure or misrepresentation, respec-
tively. The Secretary shall conduct an investigation under this 
paragraph if there is reasonable cause to believe that such a failure 
or misrepresentation has occurred. 

(B) Under such process, the Secretary shall provide, within 30 
days after the date such a complaint is filed, for a determination 
as to whether or not a reasonable basis exists to make a finding 
described in subparagraph (C). If the Secretary determines that 
such a reasonable basis exists, the Secretary shall provide for no-
tice of such determination to the interested parties and an oppor-
tunity for a hearing on the complaint, in accordance with section 
556 of title 5, United States Code, within 60 days after the date 
of the determination. If such a hearing is requested, the Secretary 
shall make a finding concerning the matter by not later than 60 
days after the date of the hearing. In the case of similar complaints 
respecting the same applicant, the Secretary may consolidate the 
hearings under this subparagraph on such complaints. 

(C)(i) If the Secretary finds, after notice and opportunity for a 
hearing, a failure to meet a condition of paragraph (1)(B), (1)(E), 
or (1)(F), a substantial failure to meet a condition of paragraph 
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(1)(C), (1)(D), or (1)(G)(i)(I), or a misrepresentation of material fact 
in an application— 

(I) the Secretary shall notify the Attorney General of such 
finding and may, in addition, impose such other administrative 
remedies (including civil monetary penalties in an amount not 
to exceed $1,000 per violation) as the Secretary determines to 
be appropriate; and 

(II) the Attorney General shall not approve petitions filed 
with respect to that employer under section 204 or 214(c) dur-
ing a period of at least 1 year for aliens to be employed by the 
employer. 

(ii) If the Secretary finds, after notice and opportunity for a hear-
ing, a willful failure to meet a condition of paragraph (1), a willful 
misrepresentation of material fact in an application, or a violation 
of clause (iv)— 

(I) the Secretary shall notify the Attorney General of such 
finding and may, in addition, impose such other administrative 
remedies (including civil monetary penalties in an amount not 
to exceed $5,000 per violation) as the Secretary determines to 
be appropriate; and 

(II) the Attorney General shall not approve petitions filed 
with respect to that employer under section 204 or 214(c) dur-
ing a period of at least 2 years for aliens to be employed by 
the employer. 

(iii) If the Secretary finds, after notice and opportunity for a 
hearing, a willful failure to meet a condition of paragraph (1) or a 
willful misrepresentation of material fact in an application, in the 
course of which failure or misrepresentation the employer displaced 
a United States worker employed by the employer within the pe-
riod beginning 90 days before and ending 90 days after the date 
of filing of any visa petition supported by the application— 

(I) the Secretary shall notify the Attorney General of such 
finding and may, in addition, impose such other administrative 
remedies (including civil monetary penalties in an amount not 
to exceed $35,000 per violation) as the Secretary determines to 
be appropriate; and 

(II) the Attorney General shall not approve petitions filed 
with respect to that employer under section 204 or 214(c) dur-
ing a period of at least 3 years for aliens to be employed by 
the employer. 

(iv) It is a violation of this clause for an employer who has filed 
an application under this subsection to intimidate, threaten, re-
strain, coerce, blacklist, discharge, or in any other manner discrimi-
nate against an employee (which term, for purposes of this clause, 
includes a former employee and an applicant for employment) be-
cause the employee has disclosed information to the employer, or 
to any other person, that the employee reasonably believes evi-
dences a violation of this subsection, or any rule or regulation per-
taining to this subsection, or because the employee cooperates or 
seeks to cooperate in an investigation or other proceeding con-
cerning the employer’s compliance with the requirements of this 
subsection or any rule or regulation pertaining to this subsection. 

(v) The Secretary of Labor and the Attorney General shall devise 
a process under which an H–1B nonimmigrant who files a com-
plaint regarding a violation of clause (iv) and is otherwise eligible 
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to remain and work in the United States may be allowed to seek 
other appropriate employment in the United States for a period not 
to exceed the maximum period of stay authorized for such non-
immigrant classification. 

(vi)(I) It is a violation of this clause for an employer who has filed 
an application under this subsection to require an H–1B non-
immigrant to pay a penalty for ceasing employment with the em-
ployer prior to a date agreed to by the nonimmigrant and the em-
ployer. The Secretary shall determine whether a required payment 
is a penalty (and not liquidated damages) pursuant to relevant 
State law. 

(II) It is a violation of this clause for an employer who has filed 
an application under this subsection to require an alien who is the 
subject of a petition filed under section 214(c)(1), for which a fee 
is imposed under section 214(c)(9), to reimburse, or otherwise com-
pensate, the employer for part or all of the cost of such fee. It is 
a violation of this clause for such an employer otherwise to accept 
such reimbursement or compensation from such an alien. 

(III) If the Secretary finds, after notice and opportunity for a 
hearing, that an employer has committed a violation of this clause, 
the Secretary may impose a civil monetary penalty of $1,000 for 
each such violation and issue an administrative order requiring the 
return to the nonimmigrant of any amount paid in violation of this 
clause, or, if the nonimmigrant cannot be located, requiring pay-
ment of any such amount to the general fund of the Treasury. 

(vii)(I) It is a failure to meet a condition of paragraph (1)(A) for 
an employer, who has filed an application under this subsection 
and who places an H–1B nonimmigrant designated as a full-time 
employee on the petition filed under section 214(c)(1) by the em-
ployer with respect to the nonimmigrant, after the nonimmigrant 
has entered into employment with the employer, in nonproductive 
status due to a decision by the employer (based on factors such as 
lack of work), or due to the nonimmigrant’s lack of a permit or li-
cense, to fail to pay the nonimmigrant full-time wages in accord-
ance with paragraph (1)(A) for all such nonproductive time. 

(II) It is a failure to meet a condition of paragraph (1)(A) for an 
employer, who has filed an application under this subsection and 
who places an H–1B nonimmigrant designated as a part-time em-
ployee on the petition filed under section 214(c)(1) by the employer 
with respect to the nonimmigrant, after the nonimmigrant has en-
tered into employment with the employer, in nonproductive status 
under circumstances described in subclause (I), to fail to pay such 
a nonimmigrant for such hours as are designated on such petition 
consistent with the rate of pay identified on such petition. 

(III) In the case of an H–1B nonimmigrant who has not yet en-
tered into employment with an employer who has had approved an 
application under this subsection, and a petition under section 
214(c)(1), with respect to the nonimmigrant, the provisions of sub-
clauses (I) and (II) shall apply to the employer beginning 30 days 
after the date the nonimmigrant first is admitted into the United 
States pursuant to the petition, or 60 days after the date the non-
immigrant becomes eligible to work for the employer (in the case 
of a nonimmigrant who is present in the United States on the date 
of the approval of the petition). 
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(IV) This clause does not apply to a failure to pay wages to an 
H–1B nonimmigrant for nonproductive time due to non-work-re-
lated factors, such as the voluntary request of the nonimmigrant 
for an absence or circumstances rendering the nonimmigrant un-
able to work. 

(V) This clause shall not be construed as prohibiting an employer 
that is a school or other educational institution from applying to an 
H–1B nonimmigrant an established salary practice of the employer, 
under which the employer pays to H–1B nonimmigrants and 
United States workers in the same occupational classification an 
annual salary in disbursements over fewer than 12 months, if— 

(aa) the nonimmigrant agrees to the compressed annual sal-
ary payments prior to the commencement of the employment; 
and 

(bb) the application of the salary practice to the non-
immigrant does not otherwise cause the nonimmigrant to vio-
late any condition of the nonimmigrant’s authorization under 
this Act to remain in the United States. 

(VI) This clause shall not be construed as superseding clause 
(viii). 

(viii) It is a failure to meet a condition of paragraph (1)(A) for 
an employer who has filed an application under this subsection to 
fail to offer to an H–1B nonimmigrant, during the nonimmigrant’s 
period of authorized employment, benefits and eligibility for bene-
fits (including the opportunity to participate in health, life, dis-
ability, and other insurance plans; the opportunity to participate in 
retirement and savings plans; and cash bonuses and noncash com-
pensation, such as stock options (whether or not based on perform-
ance)) on the same basis, and in accordance with the same criteria, 
as the employer offers to United States workers. 

(D) If the Secretary finds, after notice and opportunity for a hear-
ing, that an employer has not paid wages at the wage level speci-
fied under the application and required under paragraph (1), the 
Secretary shall order the employer to provide for payment of such 
amounts of back pay as may be required to comply with the re-
quirements of paragraph (1), whether or not a penalty under sub-
paragraph (C) has been imposed. 

(E) If an H–1B-dependent employer places a nonexempt H–1B 
nonimmigrant with another employer as provided under paragraph 
(1)(F) and the other employer has displaced or displaces a United 
States worker employed by such other employer during the period 
described in such paragraph, such displacement shall be considered 
for purposes of this paragraph a failure, by the placing employer, 
to meet a condition specified in an application submitted under 
paragraph (1); except that the Attorney General may impose a 
sanction described in subclause (II) of subparagraph (C)(i), (C)(ii), 
or (C)(iii) only if the Secretary of Labor found that such placing em-
ployer— 

(i) knew or had reason to know of such displacement at the 
time of the placement of the nonimmigrant with the other em-
ployer; or 

(ii) has been subject to a sanction under this subparagraph 
based upon a previous placement of an H–1B nonimmigrant 
with the same other employer. 
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(F) The Secretary may, on a case-by-case basis, subject an em-
ployer to random investigations for a period of up to 5 years, begin-
ning on the date (on or after the date of the enactment of the 
American Competitiveness and Workforce Improvement Act of 
1998) on which the employer is found by the Secretary to have 
committed a willful failure to meet a condition of paragraph (1) (or 
has been found under paragraph (5) to have committed a willful 
failure to meet the condition of paragraph (1)(G)(i)(II)) or to have 
made a willful misrepresentation of material fact in an application. 
The preceding sentence shall apply to an employer regardless of 
whether or not the employer is an H–1B-dependent employer. The 
authority of the Secretary under this subparagraph shall not be 
construed to be subject to, or limited by, the requirements of sub-
paragraph (A). 

(G)(i) The Secretary of Labor may initiate an investigation of any 
employer that employs nonimmigrants described in section 
101(a)(15)(H)(i)(b) if the Secretary of Labor has reasonable cause to 
believe that the employer is not in compliance with this subsection. 
In the case of an investigation under this clause, the Secretary of 
Labor (or the acting Secretary in the case of the absence of dis-
ability of the Secretary of Labor) shall personally certify that rea-
sonable cause exists and shall approve commencement of the inves-
tigation. The investigation may be initiated for reasons other than 
completeness and obvious inaccuracies by the employer in com-
plying with this subsection. 

(ii) If the Secretary of Labor receives specific credible information 
from a source who is likely to have knowledge of an employer’s 
practices or employment conditions, or an employer’s compliance 
with the employer’s labor condition application under paragraph 
(1), and whose identity is known to the Secretary of Labor, and 
such information provides reasonable cause to believe that the em-
ployer has committed a willful failure to meet a condition of para-
graph (1)(A), (1)(B), (1)(C), (1)(E), (1)(F), or (1)(G)(i)(I), has engaged 
in a pattern or practice of failures to meet such a condition, or has 
committed a substantial failure to meet such a condition that af-
fects multiple employees, the Secretary of Labor may conduct an 
investigation into the alleged failure or failures. The Secretary of 
Labor may withhold the identity of the source from the employer, 
and the source’s identity shall not be subject to disclosure under 
section 552 of title 5, United States Code. 

(iii) The Secretary of Labor shall establish a procedure for any 
person desiring to provide to the Secretary of Labor information de-
scribed in clause (ii) that may be used, in whole or in part, as the 
basis for the commencement of an investigation described in such 
clause, to provide the information in writing on a form developed 
and provided by the Secretary of Labor and completed by or on be-
half of the person. The person may not be an officer or employee 
of the Department of Labor, unless the information satisfies the re-
quirement of clause (iv)(II) (although an officer or employee of the 
Department of Labor may complete the form on behalf of the per-
son). 

(iv) Any investigation initiated or approved by the Secretary of 
Labor under clause (ii) shall be based on information that satisfies 
the requirements of such clause and that— 
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(I) originates from a source other than an officer or employee 
of the Department of Labor; or 

(II) was lawfully obtained by the Secretary of Labor in the 
course of lawfully conducting another Department of Labor in-
vestigation under this Act of any other Act. 

(v) The receipt by the Secretary of Labor of information sub-
mitted by an employer to the Attorney General or the Secretary of 
Labor for purposes of securing the employment of a nonimmigrant 
described in section 101(a)(15)(H)(i)(b) shall not be considered a re-
ceipt of information for purposes of clause (ii). 

(vi) No investigation described in clause (ii) (or hearing described 
in clause (viii) based on such investigation) may be conducted with 
respect to information about a failure to meet a condition described 
in clause (ii), unless the Secretary of Labor receives the informa-
tion not later than 12 months after the date of the alleged failure. 

(vii) The Secretary of Labor shall provide notice to an employer 
with respect to whom there is reasonable cause to initiate an inves-
tigation described in clauses (i) or (ii), prior to the commencement 
of an investigation under such clauses, of the intent to conduct an 
investigation. The notice shall be provided in such a manner, and 
shall contain sufficient detail, to permit the employer to respond to 
the allegations before an investigation is commenced. The Sec-
retary of Labor is not required to comply with this clause if the 
Secretary of Labor determines that to do so would interfere with 
an effort by the Secretary of Labor to secure compliance by the em-
ployer with the requirements of this subsection. There shall be no 
judicial review of a determination by the Secretary of Labor under 
this clause. 

(viii) An investigation under clauses (i) or (ii) may be conducted 
for a period of up to 60 days. If the Secretary of Labor determines 
after such an investigation that a reasonable basis exists to make 
a finding that the employer has committed a willful failure to meet 
a condition of paragraph (1)(A), (1)(B), (1)(C), (1)(E), (1)(F), or 
(1)(G)(i)(I), has engaged in a pattern or practice of failures to meet 
such a condition, or has committed a substantial failure to meet 
such a condition that affects multiple employees, the Secretary of 
Labor shall provide for notice of such determination to the inter-
ested parties and an opportunity for a hearing in accordance with 
section 556 of title 5, United States Code, within 120 days after the 
date of the determination. If such a hearing is requested, the Sec-
retary of Labor shall make a finding concerning the matter by not 
later than 120 days after the date of the hearing. 

(H)(i) Except as provided in clauses (ii) and (iii), a person or enti-
ty is considered to have complied with the requirements of this 
subsection, notwithstanding a technical or procedural failure to 
meet such requirements, if there was a good faith attempt to com-
ply with the requirements. 

(ii) Clause (i) shall not apply if— 
(I) the Department of Labor (or another enforcement agency) 

has explained to the person or entity the basis for the failure; 
(II) the person or entity has been provided a period of not 

less than 10 business days (beginning after the date of the ex-
planation) within which to correct the failure; and 

(III) the person or entity has not corrected the failure volun-
tarily within such period. 
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(iii) A person or entity that, in the course of an investigation, 
is found to have violated the prevailing wage requirements set 
forth in paragraph (1)(A), shall not be assessed fines or other 
penalties for such violation if the person or entity can establish 
that the manner in which the prevailing wage was calculated 
was consistent with recognized industry standards and prac-
tices. 

(iv) Clauses (i) and (iii) shall not apply to a person or entity 
that has engaged in or is engaging in a pattern or practice of 
willful violations of this subsection. 

(I) Nothing in this subsection shall be construed as superseding 
or preempting any other enforcement-related authority under this 
Act (such as the authorities under section 274B), or any other Act. 

(3)(A) For purposes of this subsection, the term ‘‘H–1B-dependent 
employer’’ means an employer that— 

(i)(I) has 25 or fewer full-time equivalent employees who are 
employed in the United States; and (II) employs more than 7 
H–1B nonimmigrants; 

(ii)(I) has at least 26 but not more than 50 full-time equiva-
lent employees who are employed in the United States; and (II) 
employs more than 12 H–1B nonimmigrants; or 

(iii)(I) has at least 51 full-time equivalent employees who are 
employed in the United States; and (II) employs H–1B non-
immigrants in a number that is equal to at least 15 percent 
of the number of such full-time equivalent employees. 

(B) For purposes of this subsection— 
(i) the term ‘‘exempt H–1B nonimmigrant’’ means an H–1B 

nonimmigrant who— 
(I) receives wages (including cash bonuses and similar 

compensation) at an annual rate equal to at least $60,000; 
or 

(II) has attained a master’s or higher degree (or its 
equivalent) in a specialty related to the intended employ-
ment; and 

(ii) the term nonexempt H–1B nonimmigrant means an H– 
1B nonimmigrant who is not an exempt H–1B nonimmigrant. 

(C) For purposes of subparagraph (A)— 
(i) in computing the number of full-time equivalent employ-

ees and the number of H–1B nonimmigrants, exempt H–1B 
nonimmigrants shall not be taken into account during the 
longer of— 

(I) the 6-month period beginning on the date of the en-
actment of the American Competitiveness and Workforce 
Improvement Act of 1998; or 

(II) the period beginning on the date of the enactment of 
the American Competitiveness and Workforce Improve-
ment Act of 1998 and ending on the date final regulations 
are issued to carry out this paragraph; and 

(ii) any group treated as a single employer under subsection 
(b), (c), (m), or (o) of section 414 of the Internal Revenue Code 
of 1986 shall be treated as a single employer. 

(4) For purposes of this subsection: 
(A) The term ‘‘area of employment’’ means the area within 

normal commuting distance of the worksite or physical location 
where the work of the H–1B nonimmigrant is or will be per-
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formed. If such worksite or location is within a Metropolitan 
Statistical Area, any place within such area is deemed to be 
within the area of employment. 

(B) In the case of an application with respect to one or more 
H–1B nonimmigrants by an employer, the employer is consid-
ered to ‘‘displace’’ a United States worker from a job if the em-
ployer lays off the worker from a job that is essentially the 
equivalent of the job for which the nonimmigrant or non-
immigrants is or are sought. A job shall not be considered to 
be essentially equivalent of another job unless it involves es-
sentially the same responsibilities, was held by a United States 
worker with substantially equivalent qualifications and experi-
ence, and is located in the same area of employment as the 
other job. 

(C) The term ‘‘H–1B nonimmigrant’’ means an alien admit-
ted or provided status as a nonimmigrant described in section 
101(a)(15)(H)(i)(b). 

(D)(i) The term ‘‘lays off’’, with respect to a worker— 
(I) means to cause the worker’s loss of employment, 

other than through a discharge for inadequate perform-
ance, violation of workplace rules, cause, voluntary depar-
ture, voluntary retirement, or the expiration of a grant or 
contract (other than a temporary employment contract en-
tered into in order to evade a condition described in sub-
paragraph (E) or (F) of paragraph (1)); but 

(II) does not include any situation in which the worker 
is offered, as an alternative to such loss of employment, a 
similar employment opportunity with the same employer 
(or, in the case of a placement of a worker with another 
employer under paragraph (1)(F), with either employer de-
scribed in such paragraph) at equivalent or higher com-
pensation and benefits than the position from which the 
employee was discharged, regardless of whether or not the 
employee accepts the offer. 

(ii) Nothing in this subparagraph is intended to limit an em-
ployee’s rights under a collective bargaining agreement or 
other employment contract. 

(E) The term ‘‘United States worker’’ means an employee 
who— 

(i) is a citizen or national of the United States; or 
(ii) is an alien who is lawfully admitted for permanent 

residence, is admitted as a refugee under section 207, is 
granted asylum under section 208, or is an immigrant oth-
erwise authorized, by this Act or by the Attorney General, 
to be employed. 

(5)(A) This paragraph shall apply instead of subparagraphs (A) 
through (E) of paragraph (2) in the case of a violation described in 
subparagraph (B), but shall not be construed to limit or affect the 
authority of the Secretary or the Attorney General with respect to 
any other violation. 

(B) The Attorney General shall establish a process for the re-
ceipt, initial review, and disposition in accordance with this para-
graph of complaints respecting an employer’s failure to meet the 
condition of paragraph (1)(G)(i)(II) or a petitioner’s misrepresenta-
tion of material facts with respect to such condition. Complaints 
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may be filed by an aggrieved individual who has submitted a 
résumé or otherwise applied in a reasonable manner for the job 
that is the subject of the condition. No proceeding shall be con-
ducted under this paragraph on a complaint concerning such a fail-
ure or misrepresentation unless the Attorney General determines 
that the complaint was filed not later than 12 months after the 
date of the failure or misrepresentation, respectively. 

(C) If the Attorney General finds that a complaint has been filed 
in accordance with subparagraph (B) and there is reasonable cause 
to believe that such a failure or misrepresentation described in 
such complaint has occurred, the Attorney General shall initiate 
binding arbitration proceedings by requesting the Federal Medi-
ation and Conciliation Service to appoint an arbitrator from the 
roster of arbitrators maintained by such Service. The procedure 
and rules of such Service shall be applicable to the selection of such 
arbitrator and to such arbitration proceedings. The Attorney Gen-
eral shall pay the fee and expenses of the arbitrator. 

(D)(i) The arbitrator shall make findings respecting whether a 
failure or misrepresentation described in subparagraph (B) oc-
curred. If the arbitrator concludes that failure or misrepresentation 
was willful, the arbitrator shall make a finding to that effect. The 
arbitrator may not find such a failure or misrepresentation (or that 
such a failure or misrepresentation was willful) unless the com-
plainant demonstrates such a failure or misrepresentation (or its 
willful character) by clear and convincing evidence. The arbitrator 
shall transmit the findings in the form of a written opinion to the 
parties to the arbitration and the Attorney General. Such findings 
shall be final and conclusive, and, except as provided in this sub-
paragraph, no official or court of the United States shall have 
power or jurisdiction to review any such findings. 

(ii) The Attorney General may review and reverse or modify the 
findings of an arbitrator only on the same bases as an award of an 
arbitrator may be vacated or modified under section 10 or 11 of 
title 9, United States Code. 

(iii) With respect to the findings of an arbitrator, a court may re-
view only the actions of the Attorney General under clause (ii) and 
may set aside such actions only on the grounds described in sub-
paragraph (A), (B), or (C) of section 706(a)(2) of title 5, United 
States Code. Notwithstanding any other provision of law, such judi-
cial review may only be brought in an appropriate United States 
court of appeals. 

(E) If the Attorney General receives a finding of an arbitrator 
under this paragraph that an employer has failed to meet the con-
dition of paragraph (1)(G)(i)(II) or has misrepresented a material 
fact with respect to such condition, unless the Attorney General re-
verses or modifies the finding under subparagraph (D)(ii)— 

(i) the Attorney General may impose administrative rem-
edies (including civil monetary penalties in an amount not to 
exceed $1,000 per violation or $5,000 per violation in the case 
of a willful failure or misrepresentation) as the Attorney Gen-
eral determines to be appropriate; and 

(ii) the Attorney General is authorized to not approve peti-
tions filed, with respect to that employer and for aliens to be 
employed by the employer, under section 204 or 214(c)— 

(I) during a period of not more than 1 year; or 
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(II) in the case of a willful failure or willful misrepresen-
tation, during a period of not more than 2 years. 

(F) The Attorney General shall not delegate, to any other em-
ployee or official of the Department of Justice, any function of the 
Attorney General under this paragraph, until 60 days after the At-
torney General has submitted a plan for such delegation to the 
Committees on the Judiciary of the United States House of Rep-
resentatives and the Senate. 

(o) An alien who has been physically present in the United 
States shall not be eligible to receive an immigrant visa within 
ninety days following departure therefrom unless— 

(1) the alien was maintaining a lawful nonimmigrant status 
at the time of such departure, or 

(2) the alien is the spouse or unmarried child of an indi-
vidual who obtained temporary or permanent resident status 
under section 210 or 245A of the Immigration and Nationality 
Act or section 202 of the Immigration Reform and Control Act 
of 1986 at any date, who— 

(A) as of May 5, 1988, was the unmarried child or spouse 
of the individual who obtained temporary or permanent 
resident status under section 210 or 245A of the Immigra-
tion and Nationality Act or section 202 of the Immigration 
Reform and Control Act of 1986; 

(B) entered the United States before May 5, 1988, re-
sided in the United States on May 5, 1988, and is not a 
lawful permanent resident; and 

(C) applied for benefits under section 301(a) of the Immi-
gration Act of 1990. 

(p)(1) In computing the prevailing wage level for an occupational 
classification in an area of employment for purposes of subsections 
(a)(5)(A), (n)(1)(A)(i)(II), and (t)(1)(A)(i)(II) in the case of an em-
ployee of— 

(A) an institution of higher education (as defined in section 
101(a) of the Higher Education Act of 1965), or a related or af-
filiated nonprofit entity; or 

(B) a nonprofit research organization or a Governmental re-
search organization, 

the prevailing wage level shall only take into account employees at 
such institutions and organizations in the area of employment. 

(2) With respect to a professional athlete (as defined in sub-
section (a)(5)(A)(iii)(II)) when the job opportunity is covered by pro-
fessional sports league rules or regulations, the wage set forth in 
those rules or regulations shall be considered as not adversely af-
fecting the wages of United States workers similarly employed and 
be considered the prevailing wage. 

(3) The prevailing wage required to be paid pursuant to sub-
sections (a)(5)(A), (n)(1)(A)(i)(II), and (t)(1)(A)(i)(II) shall be 100 per-
cent of the wage determined pursuant to those sections. 

(4) Where the Secretary of Labor uses, or makes available to em-
ployers, a governmental survey to determine the prevailing wage, 
such survey shall provide at least 4 levels of wages commensurate 
with experience, education, and the level of supervision. Where an 
existing government survey has only 2 levels, 2 intermediate levels 
may be created by dividing by 3, the difference between the 2 levels 
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offered, adding the quotient thus obtained to the first level and 
subtracting that quotient from the second level. 

(q) Any alien admitted under section 101(a)(15)(B) may accept an 
honorarium payment and associated incidental expenses for a 
usual academic activity or activities (lasting not longer than 9 days 
at any single institution), as defined by the Attorney General in 
consultation with the Secretary of Education, if such payment is of-
fered by an institution or organization described in subsection 
(p)(1) and is made for services conducted for the benefit of that in-
stitution or entity and if the alien has not accepted such payment 
or expenses from more than 5 institutions or organizations in the 
previous 6-month period. 

(r) Subsection (a)(5)(C) shall not apply to an alien who seeks to 
enter the United States for the purpose of performing labor as a 
nurse who presents to the consular officer (or in the case of an ad-
justment of status, the Attorney General) a certified statement 
from the Commission on Graduates of Foreign Nursing Schools (or 
an equivalent independent credentialing organization approved for 
the certification of nurses under subsection (a)(5)(C) by the Attor-
ney General in consultation with the Secretary of Health and 
Human Services) that— 

(1) the alien has a valid and unrestricted license as a nurse 
in a State where the alien intends to be employed and such 
State verifies that the foreign licenses of alien nurses are au-
thentic and unencumbered; 

(2) the alien has passed the National Council Licensure Ex-
amination (NCLEX); 

(3) the alien is a graduate of a nursing program— 
(A) in which the language of instruction was English; 
(B) located in a country— 

(i) designated by such commission not later than 30 
days after the date of the enactment of the Nursing 
Relief for Disadvantaged Areas Act of 1999, based on 
such commission’s assessment that the quality of 
nursing education in that country, and the English 
language proficiency of those who complete such pro-
grams in that country, justify the country’s designa-
tion; or 

(ii) designated on the basis of such an assessment by 
unanimous agreement of such commission and any 
equivalent credentialing organizations which have 
been approved under subsection (a)(5)(C) for the cer-
tification of nurses under this subsection; and 

(C)(i) which was in operation on or before the date of the 
enactment of the Nursing Relief for Disadvantaged Areas 
Act of 1999; or 

(ii) has been approved by unanimous agreement of such 
commission and any equivalent credentialing organizations 
which have been approved under subsection (a)(5)(C) for 
the certification of nurses under this subsection. 

(s) In determining whether an alien described in subsection 
(a)(4)(C)(i) is inadmissible under subsection (a)(4) or ineligible to 
receive an immigrant visa or otherwise to adjust to the status of 
permanent resident by reason of subsection (a)(4), the consular offi-
cer or the Attorney General shall not consider any benefits the 
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alien may have received that were authorized under section 501 of 
the Illegal Immigration Reform and Immigrant Responsibility Act 
of 1996 (8 U.S.C. 1641(c)). 

(t)(1) No alien may be admitted or provided status as a non-
immigrant under section 101(a)(15)(H)(i)(b1) or section 
101(a)(15)(E)(iii) in an occupational classification unless the em-
ployer has filed with the Secretary of Labor an attestation stating 
the following: 

(A) The employer— 
(i) is offering and will offer during the period of author-

ized employment to aliens admitted or provided status 
under section 101(a)(15)(H)(i)(b1) or section 
101(a)(15)(E)(iii) wages that are at least— 

(I) the actual wage level paid by the employer to all 
other individuals with similar experience and quali-
fications for the specific employment in question; or 

(II) the prevailing wage level for the occupational 
classification in the area of employment, 

whichever is greater, based on the best information avail-
able as of the time of filing the attestation; and 

(ii) will provide working conditions for such a non-
immigrant that will not adversely affect the working condi-
tions of workers similarly employed. 

(B) There is not a strike or lockout in the course of a labor 
dispute in the occupational classification at the place of em-
ployment. 

(C) The employer, at the time of filing the attestation— 
(i) has provided notice of the filing under this paragraph 

to the bargaining representative (if any) of the employer’s 
employees in the occupational classification and area for 
which aliens are sought; or 

(ii) if there is no such bargaining representative, has 
provided notice of filing in the occupational classification 
through such methods as physical posting in conspicuous 
locations at the place of employment or electronic notifica-
tion to employees in the occupational classification for 
which nonimmigrants under section 101(a)(15)(H)(i)(b1) or 
section 101(a)(15)(E)(iii) are sought. 

(D) A specification of the number of workers sought, the oc-
cupational classification in which the workers will be em-
ployed, and wage rate and conditions under which they will be 
employed. 

(2)(A) The employer shall make available for public examination, 
within one working day after the date on which an attestation 
under this subsection is filed, at the employer’s principal place of 
business or worksite, a copy of each such attestation (and such ac-
companying documents as are necessary). 

(B)(i) The Secretary of Labor shall compile, on a current basis, 
a list (by employer and by occupational classification) of the attes-
tations filed under this subsection. Such list shall include, with re-
spect to each attestation, the wage rate, number of aliens sought, 
period of intended employment, and date of need. 

(ii) The Secretary of Labor shall make such list available for pub-
lic examination in Washington, D.C. 
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(C) The Secretary of Labor shall review an attestation filed under 
this subsection only for completeness and obvious inaccuracies. Un-
less the Secretary of Labor finds that an attestation is incomplete 
or obviously inaccurate, the Secretary of Labor shall provide the 
certification described in section 101(a)(15)(H)(i)(b1) or section 
101(a)(15)(E)(iii) within 7 days of the date of the filing of the attes-
tation. 

(3)(A) The Secretary of Labor shall establish a process for the re-
ceipt, investigation, and disposition of complaints respecting the 
failure of an employer to meet a condition specified in an attesta-
tion submitted under this subsection or misrepresentation by the 
employer of material facts in such an attestation. Complaints may 
be filed by any aggrieved person or organization (including bar-
gaining representatives). No investigation or hearing shall be con-
ducted on a complaint concerning such a failure or misrepresenta-
tion unless the complaint was filed not later than 12 months after 
the date of the failure or misrepresentation, respectively. The Sec-
retary of Labor shall conduct an investigation under this paragraph 
if there is reasonable cause to believe that such a failure or mis-
representation has occurred. 

(B) Under the process described in subparagraph (A), the Sec-
retary of Labor shall provide, within 30 days after the date a com-
plaint is filed, for a determination as to whether or not a reason-
able basis exists to make a finding described in subparagraph (C). 
If the Secretary of Labor determines that such a reasonable basis 
exists, the Secretary of Labor shall provide for notice of such deter-
mination to the interested parties and an opportunity for a hearing 
on the complaint, in accordance with section 556 of title 5, United 
States Code, within 60 days after the date of the determination. If 
such a hearing is requested, the Secretary of Labor shall make a 
finding concerning the matter by not later than 60 days after the 
date of the hearing. In the case of similar complaints respecting the 
same applicant, the Secretary of Labor may consolidate the hear-
ings under this subparagraph on such complaints. 

(C)(i) If the Secretary of Labor finds, after notice and opportunity 
for a hearing, a failure to meet a condition of paragraph (1)(B), a 
substantial failure to meet a condition of paragraph (1)(C) or (1)(D), 
or a misrepresentation of material fact in an attestation— 

(I) the Secretary of Labor shall notify the Secretary of State 
and the Secretary of Homeland Security of such finding and 
may, in addition, impose such other administrative remedies 
(including civil monetary penalties in an amount not to exceed 
$1,000 per violation) as the Secretary of Labor determines to 
be appropriate; and 

(II) the Secretary of State or the Secretary of Homeland Se-
curity, as appropriate, shall not approve petitions or applica-
tions filed with respect to that employer under section 204, 
214(c), 101(a)(15)(H)(i)(b1), or 101(a)(15)(E)(iii) or section 
101(a)(15)(E)(iii) during a period of at least 1 year for aliens to 
be employed by the employer. 

(ii) If the Secretary of Labor finds, after notice and opportunity 
for a hearing, a willful failure to meet a condition of paragraph (1), 
a willful misrepresentation of material fact in an attestation, or a 
violation of clause (iv)— 
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(I) the Secretary of Labor shall notify the Secretary of State 
and the Secretary of Homeland Security of such finding and 
may, in addition, impose such other administrative remedies 
(including civil monetary penalties in an amount not to exceed 
$5,000 per violation as the Secretary of Labor determines to be 
appropriate; and 

(II) the Secretary of State or the Secretary of Homeland Se-
curity, as appropriate, shall not approve petitions or applica-
tions filed with respect to that employer under section 204, 
214(c), 101(a)(15)(H)(i)(b1), or 101(a)(15)(E)(iii) or section 
101(a)(15)(E)(iii) during a period of at least 2 years for aliens 
to be employed by the employer. 

(iii) If the Secretary of Labor finds, after notice and opportunity 
for a hearing, a willful failure to meet a condition of paragraph (1) 
or a willful misrepresentation of material fact in an attestation, in 
the course of which failure or misrepresentation the employer dis-
placed a United States worker employed by the employer within 
the period beginning 90 days before and ending 90 days after the 
date of filing of any visa petition or application supported by the 
attestation— 

(I) the Secretary of Labor shall notify the Secretary of State 
and the Secretary of Homeland Security of such finding and 
may, in addition, impose such other administrative remedies 
(including civil monetary penalties in an amount not to exceed 
$35,000 per violation) as the Secretary of Labor determines to 
be appropriate; and 

(II) the Secretary of State or the Secretary of Homeland Se-
curity, as appropriate, shall not approve petitions or applica-
tions filed with respect to that employer under section 204, 
214(c), 101(a)(15)(H)(i)(b1), or 101(a)(15)(E)(iii) or section 
101(a)(15)(E)(iii) during a period of at least 3 years for aliens 
to be employed by the employer. 

(iv) It is a violation of this clause for an employer who has filed 
an attestation under this subsection to intimidate, threaten, re-
strain, coerce, blacklist, discharge, or in any other manner discrimi-
nate against an employee (which term, for purposes of this clause, 
includes a former employee and an applicant for employment) be-
cause the employee has disclosed information to the employer, or 
to any other person, that the employee reasonably believes evi-
dences a violation of this subsection, or any rule or regulation per-
taining to this subsection, or because the employee cooperates or 
seeks to cooperate in an investigation or other proceeding con-
cerning the employer’s compliance with the requirements of this 
subsection or any rule or regulation pertaining to this subsection. 

(v) The Secretary of Labor and the Secretary of Homeland Secu-
rity shall devise a process under which a nonimmigrant under sec-
tion 101(a)(15)(H)(i)(b1) or section 101(a)(15)(E)(iii) who files a com-
plaint regarding a violation of clause (iv) and is otherwise eligible 
to remain and work in the United States may be allowed to seek 
other appropriate employment in the United States for a period not 
to exceed the maximum period of stay authorized for such non-
immigrant classification. 

(vi)(I) It is a violation of this clause for an employer who has filed 
an attestation under this subsection to require a nonimmigrant 
under section 101(a)(15)(H)(i)(b1) or section 101(a)(15)(E)(iii) to pay 
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a penalty for ceasing employment with the employer prior to a date 
agreed to by the nonimmigrant and the employer. The Secretary of 
Labor shall determine whether a required payment is a penalty 
(and not liquidated damages) pursuant to relevant State law. 

(II) If the Secretary of Labor finds, after notice and opportunity 
for a hearing, that an employer has committed a violation of this 
clause, the Secretary of Labor may impose a civil monetary penalty 
of $1,000 for each such violation and issue an administrative order 
requiring the return to the nonimmigrant of any amount paid in 
violation of this clause, or, if the nonimmigrant cannot be located, 
requiring payment of any such amount to the general fund of the 
Treasury. 

(vii)(I) It is a failure to meet a condition of paragraph (1)(A) for 
an employer who has filed an attestation under this subsection and 
who places a nonimmigrant under section 101(a)(15)(H)(i)(b1) or 
section 101(a)(15)(E)(iii) designated as a full-time employee in the 
attestation, after the nonimmigrant has entered into employment 
with the employer, in nonproductive status due to a decision by the 
employer (based on factors such as lack of work), or due to the non-
immigrant’s lack of a permit or license, to fail to pay the non-
immigrant full-time wages in accordance with paragraph (1)(A) for 
all such nonproductive time. 

(II) It is a failure to meet a condition of paragraph (1)(A) for an 
employer who has filed an attestation under this subsection and 
who places a nonimmigrant under section 101(a)(15)(H)(i)(b1) or 
section 101(a)(15)(E)(iii) designated as a part-time employee in the 
attestation, after the nonimmigrant has entered into employment 
with the employer, in nonproductive status under circumstances 
described in subclause (I), to fail to pay such a nonimmigrant for 
such hours as are designated on the attestation consistent with the 
rate of pay identified on the attestation. 

(III) In the case of a nonimmigrant under section 
101(a)(15)(H)(i)(b1) or section 101(a)(15)(E)(iii) who has not yet en-
tered into employment with an employer who has had approved an 
attestation under this subsection with respect to the non-
immigrant, the provisions of subclauses (I) and (II) shall apply to 
the employer beginning 30 days after the date the nonimmigrant 
first is admitted into the United States, or 60 days after the date 
the nonimmigrant becomes eligible to work for the employer in the 
case of a nonimmigrant who is present in the United States on the 
date of the approval of the attestation filed with the Secretary of 
Labor. 

(IV) This clause does not apply to a failure to pay wages to a 
nonimmigrant under section 101(a)(15)(H)(i)(b1) or section 
101(a)(15)(E)(iii) for nonproductive time due to non-work-related 
factors, such as the voluntary request of the nonimmigrant for an 
absence or circumstances rendering the nonimmigrant unable to 
work. 

(V) This clause shall not be construed as prohibiting an employer 
that is a school or other educational institution from applying to a 
nonimmigrant under section 101(a)(15)(H)(i)(b1) or section 
101(a)(15)(E)(iii) an established salary practice of the employer, 
under which the employer pays to nonimmigrants under section 
101(a)(15)(H)(i)(b1) or section 101(a)(15)(E)(iii) and United States 
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workers in the same occupational classification an annual salary in 
disbursements over fewer than 12 months, if— 

(aa) the nonimmigrant agrees to the compressed annual sal-
ary payments prior to the commencement of the employment; 
and 

(bb) the application of the salary practice to the non-
immigrant does not otherwise cause the nonimmigrant to vio-
late any condition of the nonimmigrant’s authorization under 
this Act to remain in the United States. 

(VI) This clause shall not be construed as superseding clause 
(viii). 

(viii) It is a failure to meet a condition of paragraph (1)(A) for 
an employer who has filed an attestation under this subsection to 
fail to offer to a nonimmigrant under section 101(a)(15)(H)(i)(b1) or 
section 101(a)(15)(E)(iii), during the nonimmigrant’s period of au-
thorized employment, benefits and eligibility for benefits (including 
the opportunity to participate in health, life, disability, and other 
insurance plans; the opportunity to participate in retirement and 
savings plans; and cash bonuses and non-cash compensation, such 
as stock options (whether or not based on performance)) on the 
same basis, and in accordance with the same criteria, as the em-
ployer offers to United States workers. 

(D) If the Secretary of Labor finds, after notice and opportunity 
for a hearing, that an employer has not paid wages at the wage 
level specified in the attestation and required under paragraph (1), 
the Secretary of Labor shall order the employer to provide for pay-
ment of such amounts of back pay as may be required to comply 
with the requirements of paragraph (1), whether or not a penalty 
under subparagraph (C) has been imposed. 

(E) The Secretary of Labor may, on a case-by-case basis, subject 
an employer to random investigations for a period of up to 5 years, 
beginning on the date on which the employer is found by the Sec-
retary of Labor to have committed a willful failure to meet a condi-
tion of paragraph (1) or to have made a willful misrepresentation 
of material fact in an attestation. The authority of the Secretary of 
Labor under this subparagraph shall not be construed to be subject 
to, or limited by, the requirements of subparagraph (A). 

(F) Nothing in this subsection shall be construed as superseding 
or preempting any other enforcement-related authority under this 
Act (such as the authorities under section 274B), or any other Act. 

(4) For purposes of this subsection: 
(A) The term ‘‘area of employment’’ means the area within 

normal commuting distance of the worksite or physical location 
where the work of the nonimmigrant under section 
101(a)(15)(H)(i)(b1) or section 101(a)(15)(E)(iii) is or will be per-
formed. If such worksite or location is within a Metropolitan 
Statistical Area, any place within such area is deemed to be 
within the area of employment. 

(B) In the case of an attestation with respect to one or more 
nonimmigrants under section 101(a)(15)(H)(i)(b1) or section 
101(a)(15)(E)(iii) by an employer, the employer is considered to 
‘‘displace’’ a United States worker from a job if the employer 
lays off the worker from a job that is essentially the equivalent 
of the job for which the nonimmigrant or nonimmigrants is or 
are sought. A job shall not be considered to be essentially 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00428 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



429 

equivalent of another job unless it involves essentially the 
same responsibilities, was held by a United States worker with 
substantially equivalent qualifications and experience, and is 
located in the same area of employment as the other job. 

(C)(i) The term ‘‘lays off’’, with respect to a worker— 
(I) means to cause the worker’s loss of employment, 

other than through a discharge for inadequate perform-
ance, violation of workplace rules, cause, voluntary depar-
ture, voluntary retirement, or the expiration of a grant or 
contract; but 

(II) does not include any situation in which the worker 
is offered, as an alternative to such loss of employment, a 
similar employment opportunity with the same employer 
at equivalent or higher compensation and benefits than 
the position from which the employee was discharged, re-
gardless of whether or not the employee accepts the offer. 

(ii) Nothing in this subparagraph is intended to limit an em-
ployee’s rights under a collective bargaining agreement or 
other employment contract. 

(D) The term ‘‘United States worker’’ means an employee 
who— 

(i) is a citizen or national of the United States; or 
(ii) is an alien who is lawfully admitted for permanent 

residence, is admitted as a refugee under section 207 of 
this title, is granted asylum under section 208, or is an im-
migrant otherwise authorized, by this Act or by the Sec-
retary of Homeland Security, to be employed. 

(t)(1) Except as provided in paragraph (2), no person admitted 
under section 101(a)(15)(Q)(ii)(I), or acquiring such status after ad-
mission, shall be eligible to apply for nonimmigrant status, an im-
migrant visa, or permanent residence under this Act until it is es-
tablished that such person has resided and been physically present 
in the person’s country of nationality or last residence for an aggre-
gate of at least 2 years following departure from the United States. 

(2) The Secretary of Homeland Security may waive the require-
ment of such 2-year foreign residence abroad if the Secretary deter-
mines that— 

(A) departure from the United States would impose excep-
tional hardship upon the alien’s spouse or child (if such spouse 
or child is a citizen of the United States or an alien lawfully 
admitted for permanent residence); or 

(B) the admission of the alien is in the public interest or the 
national interest of the United States. 

* * * * * * * 

CHAPTER 4—INSPECTION, APPREHENSION, EXAMINATION, 
EXCLUSION, AND REMOVAL 

* * * * * * * 

GENERAL CLASSES OF DEPORTABLE ALIENS 

SEC. 237. (a) CLASSES OF DEPORTABLE ALIENS.—Any alien (in-
cluding an alien crewman) in and admitted to the United States 
shall, upon the order of the Attorney General, be removed if the 
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alien is within one or more of the following classes of deportable 
aliens: 

(1) INADMISSIBLE AT TIME OF ENTRY OR OF ADJUSTMENT OF 
STATUS OR VIOLATES STATUS.— 

(A) INADMISSIBLE ALIENS.—Any alien who at the time of 
entry or adjustment of status was within one or more of 
the classes of aliens inadmissible by the law existing at 
such time is deportable. 

(B) PRESENT IN VIOLATION OF LAW.—Any alien who is 
present in the United States in violation of this Act or any 
other law of the United States, or whose nonimmigrant 
visa (or other documentation authorizing admission into 
the United States as a nonimmigrant) has been revoked 
under section 221(i), is deportable. 

(C) VIOLATED NONIMMIGRANT STATUS OR CONDITION OF 
ENTRY.— 

(i) NONIMMIGRANT STATUS VIOLATORS.—Any alien 
who was admitted as a nonimmigrant and who has 
failed to maintain the nonimmigrant status in which 
the alien was admitted or to which it was changed 
under section 248, or to comply with the conditions of 
any such status, is deportable. 

(ii) VIOLATORS OF CONDITIONS OF ENTRY.—Any alien 
whom the Secretary of Health and Human Services 
certifies has failed to comply with terms, conditions, 
and controls that were imposed under section 212(g) is 
deportable. 

(D) TERMINATION OF CONDITIONAL PERMANENT RESI-
DENCE.— 

(i) IN GENERAL.—Any alien with permanent resident 
status on a conditional basis under section 216 (relat-
ing to conditional permanent resident status for cer-
tain alien spouses and sons and daughters) or under 
section 216A (relating to conditional permanent resi-
dent status for certain alien entrepreneurs, spouses, 
and children) who has had such status terminated 
under such respective section is deportable. 

(ii) EXCEPTION.—Clause (i) shall not apply in the 
cases described in section 216(c)(4) (relating to certain 
hardship waivers). 

(E) SMUGGLING.— 
(i) IN GENERAL.—Any alien who (prior to the date of 

entry, at the time of any entry, or within 5 years of 
the date of any entry) knowingly has encouraged, in-
duced, assisted, abetted, or aided any other alien to 
enter or to try to enter the United States in violation 
of law is deportable. 

(ii) SPECIAL RULE IN THE CASE OF FAMILY REUNIFICA-
TION.—Clause (i) shall not apply in the case of alien 
who is an eligible immigrant (as defined in section 
301(b)(1) of the Immigration Act of 1990), was phys-
ically present in the United States on May 5, 1988, 
and is seeking admission as an immediate relative or 
under section 203(a)(2) (including under section 112 of 
the Immigration Act of 1990) or benefits under section 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00430 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



431 

301(a) of the Immigration Act of 1990 if the alien, be-
fore May 5, 1988, has encouraged, induced, assisted, 
abetted, or aided only the alien’s spouse, parent, son, 
or daughter (and no other individual) to enter the 
United States in violation of law. 

(iii) WAIVER AUTHORIZED.—The Attorney General 
may, in his discretion for humanitarian purposes, to 
assure family unity, or when it is otherwise in the 
public interest, waive application of clause (i) in the 
case of any alien lawfully admitted for permanent resi-
dence if the alien has encouraged, induced, assisted, 
abetted, or aided only an individual who at the time 
of the offense was the alien’s spouse, parent, son, or 
daughter (and no other individual) to enter the United 
States in violation of law. 

(F) 
(G) MARRIAGE FRAUD.—An alien shall be considered to 

be deportable as having procured a visa or other docu-
mentation by fraud (within the meaning of section 
212(a)(6)(C)(i)) and to be in the United States in violation 
of this Act (within the meaning of subparagraph (B)) if— 

(i) the alien obtains any admission into the United 
States with an immigrant visa or other documentation 
procured on the basis of a marriage entered into less 
than 2 years prior to such admission of the alien and 
which, within 2 years subsequent to any admission of 
the alien in the United States, shall be judicially an-
nulled or terminated, unless the alien establishes to 
the satisfaction of the Attorney General that such 
marriage was not contracted for the purpose of evad-
ing any provisions of the immigration laws, or 

(ii) it appears to the satisfaction of the Attorney 
General that the alien has failed or refused to fulfill 
the alien’s marital agreement which in the opinion of 
the Attorney General was made for the purpose of pro-
curing the alien’s admission as an immigrant. 

(H) WAIVER AUTHORIZED FOR CERTAIN MISREPRESENTA-
TIONS.—The provisions of this paragraph relating to the 
removal of aliens within the United States on the ground 
that they were inadmissible at the time of admission as 
aliens described in section 212(a)(6)(C)(i), whether willful 
or innocent, may, in the discretion of the Attorney Gen-
eral, be waived for any alien (other than an alien described 
in paragraph (4)(D)) who— 

(i)(I) is the spouse, parent, son, or daughter of a cit-
izen of the United States or of an alien lawfully admit-
ted to the United States for permanent residence; and 

(II) was in possession of an immigrant visa or equiv-
alent document and was otherwise admissible to the 
United States at the time of such admission except for 
those grounds of inadmissibility specified under para-
graphs (5)(A) and (7)(A) of section 212(a) which were 
a direct result of that fraud or misrepresentation. 

(ii) is a VAWA self-petitioner. 
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A waiver of removal for fraud or misrepresentation grant-
ed under this subparagraph shall also operate to waive re-
moval based on the grounds of inadmissibility directly re-
sulting from such fraud or misrepresentation. 

(2) CRIMINAL OFFENSES.— 
(A) GENERAL CRIMES.— 

(i) CRIMES OF MORAL TURPITUDE.—Any alien who— 
(I) is convicted of a crime involving moral turpi-

tude committed within five years (or 10 years in 
the case of an alien provided lawful permanent 
resident status under section 245(j)) after the date 
of admission, and 

(II) is convicted of a crime for which a sentence 
of one year or longer may be imposed, 

is deportable. 
(ii) MULTIPLE CRIMINAL CONVICTIONS.—Any alien 

who at any time after admission is convicted of two or 
more crimes involving moral turpitude, not arising out 
of a single scheme of criminal misconduct, regardless 
of whether confined therefor and regardless of whether 
the convictions were in a single trial, is deportable. 

(iii) AGGRAVATED FELONY.—Any alien who is con-
victed of an aggravated felony at any time after admis-
sion is deportable. 

(iv) HIGH SPEED FLIGHT.—Any alien who is convicted 
of a violation of section 758 of title 18, United States 
Code (relating to high speed flight from an immigra-
tion checkpoint), is deportable. 

(v) FAILURE TO REGISTER AS A SEX OFFENDER.—Any 
alien who is convicted under section 2250 of title 18, 
United States Code, is deportable. 

(vi) WAIVER AUTHORIZED.—Clauses (i), (ii), and (iii) 
shall not apply in the case of an alien with respect to 
a criminal conviction if the alien subsequent to the 
criminal conviction has been granted a full and uncon-
ditional pardon by the President of the United States 
or by the Governor of any of the several States. 

(B) CONTROLLED SUBSTANCES.— 
(i) CONVICTION.—Any alien who at any time after 

admission has been convicted of a violation of (or a 
conspiracy or attempt to violate) any law or regulation 
of a State, the United States, or a foreign country re-
lating to a controlled substance (as defined in section 
102 of the Controlled Substances Act (21 U.S.C. 802)), 
øother than a single offense involving possession for 
one’s own use of 30 grams or less of marijuana¿, is de-
portable. 

(ii) DRUG ABUSERS AND ADDICTS.—Any alien who is, 
or at any time after admission has been, a drug 
abuser or addict is deportable. 

(C) CERTAIN FIREARM OFFENSES.—Any alien who at any 
time after admission is convicted under any law of pur-
chasing, selling, offering for sale, exchanging, using, own-
ing, possessing, or carrying, or of attempting or conspiring 
to purchase, sell, offer for sale, exchange, use, own, pos-
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sess, or carry, any weapon, part, or accessory which is a 
firearm or destructive device (as defined in section 921(a) 
of title 18, United States Code) in violation of any law is 
deportable. 

(D) MISCELLANEOUS CRIMES.—Any alien who at any time 
has been convicted (the judgment on such conviction be-
coming final) of, or has been so convicted of a conspiracy 
or attempt to violate— 

(i) any offense under chapter 37 (relating to espio-
nage), chapter 105 (relating to sabotage), or chapter 
115 (relating to treason and sedition) of title 18, 
United States Code, for which a term of imprisonment 
of five or more years may be imposed; 

(ii) any offense under section 871 or 960 of title 18, 
United States Code; 

(iii) a violation of any provision of the Military Se-
lective Service Act (50 U.S.C. App. 451 et seq.) or the 
Trading With the Enemy Act (50 U.S.C. App. 1 et 
seq.); or 

(iv) a violation of section 215 or 278 of this Act, 
is deportable. 

(E) CRIMES OF DOMESTIC VIOLENCE, STALKING, OR VIOLA-
TION OF PROTECTION ORDER, CRIMES AGAINST CHILDREN 
AND.— 

(i) DOMESTIC VIOLENCE, STALKING, AND CHILD 
ABUSE.—Any alien who at any time after admission is 
convicted of a crime of domestic violence, a crime of 
stalking, or a crime of child abuse, child neglect, or 
child abandonment is deportable. For purposes of this 
clause, the term ‘‘crime of domestic violence’’ means 
any crime of violence (as defined in section 16 of title 
18, United States Code) against a person committed 
by a current or former spouse of the person, by an in-
dividual with whom the person shares a child in com-
mon, by an individual who is cohabiting with or has 
cohabited with the person as a spouse, by an indi-
vidual similarly situated to a spouse of the person 
under the domestic or family violence laws of the juris-
diction where the offense occurs, or by any other indi-
vidual against a person who is protected from that in-
dividual’s acts under the domestic or family violence 
laws of the United States or any State, Indian tribal 
government, or unit of local government. 

(ii) VIOLATORS OF PROTECTION ORDERS.—Any alien 
who at any time after admission is enjoined under a 
protection order issued by a court and whom the court 
determines has engaged in conduct that violates the 
portion of a protection order that involves protection 
against credible threats of violence, repeated harass-
ment, or bodily injury to the person or persons for 
whom the protection order was issued is deportable. 
For purposes of this clause, the term ‘‘protection 
order’’ means any injunction issued for the purpose of 
preventing violent or threatening acts of domestic vio-
lence, including temporary or final orders issued by 
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civil or criminal courts (other than support or child 
custody orders or provisions) whether obtained by fil-
ing an independent action or as a pendente lite order 
in another proceeding. 

(F) TRAFFICKING.—Any alien described in section 
212(a)(2)(H) is deportable. 

(3) FAILURE TO REGISTER AND FALSIFICATION OF DOCU-
MENTS.— 

(A) CHANGE OF ADDRESS.—An alien who has failed to 
comply with the provisions of section 265 is deportable, un-
less the alien establishes to the satisfaction of the Attorney 
General that such failure was reasonably excusable or was 
not willful. 

(B) FAILURE TO REGISTER OR FALSIFICATION OF DOCU-
MENTS.—Any alien who at any time has been convicted— 

(i) under section 266(c) of this Act or under section 
36(c) of the Alien Registration Act, 1940, 

(ii) of a violation of, or an attempt or a conspiracy 
to violate, any provision of the Foreign Agents Reg-
istration Act of 1938 (22 U.S.C. 611 et seq.), or 

(iii) of a violation of, or an attempt or a conspiracy 
to violate, section 1546 of title 18, United States Code 
(relating to fraud and misuse of visas, permits, and 
other entry documents), 

is deportable. 
(C) DOCUMENT FRAUD.— 

(i) IN GENERAL.—An alien who is the subject of a 
final order for violation of section 274C is deportable. 

(ii) WAIVER AUTHORIZED.—The Attorney General 
may waive clause (i) in the case of an alien lawfully 
admitted for permanent residence if no previous civil 
money penalty was imposed against the alien under 
section 274C and the offense was incurred solely to as-
sist, aid, or support the alien’s spouse or child (and no 
other individual). No court shall have jurisdiction to 
review a decision of the Attorney General to grant or 
deny a waiver under this clause. 

(D) FALSELY CLAIMING CITIZENSHIP.— 
(i) IN GENERAL.—Any alien who falsely represents, 

or has falsely represented, himself to be a citizen of 
the United States for any purpose or benefit under 
this Act (including section 274A) or any Federal or 
State law is deportable. 

(ii) EXCEPTION.—In the case of an alien making a 
representation described in clause (i), if each natural 
parent of the alien (or, in the case of an adopted alien, 
each adoptive parent of the alien) is or was a citizen 
(whether by birth or naturalization), the alien perma-
nently resided in the United States prior to attaining 
the age of 16, and the alien reasonably believed at the 
time of making such representation that he or she was 
a citizen, the alien shall not be considered to be de-
portable under any provision of this subsection based 
on such representation. 

(4) SECURITY AND RELATED GROUNDS.— 
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(A) IN GENERAL.—Any alien who has engaged, is en-
gaged, or at any time after admission engages in— 

(i) any activity to violate any law of the United 
States relating to espionage or sabotage or to violate 
or evade any law prohibiting the export from the 
United States of goods, technology, or sensitive infor-
mation, 

(ii) any other criminal activity which endangers pub-
lic safety or national security, or 

(iii) any activity a purpose of which is the opposition 
to, or the control or overthrow of, the Government of 
the United States by force, violence, or other unlawful 
means, 

is deportable. 
(B) TERRORIST ACTIVITIES.—Any alien who is described 

in subparagraph (B) or (F) of section 212(a)(3) is deport-
able. 

(C) FOREIGN POLICY.— 
(i) IN GENERAL.—An alien whose presence or activi-

ties in the United States the Secretary of State has 
reasonable ground to believe would have potentially 
serious adverse foreign policy consequences for the 
United States is deportable. 

(ii) EXCEPTIONS.—The exceptions described in 
clauses (ii) and (iii) of section 212(a)(3)(C) shall apply 
to deportability under clause (i) in the same manner 
as they apply to inadmissibility under section 
212(a)(3)(C)(i). 

(D) PARTICIPATED IN NAZI PERSECUTION, GENOCIDE, OR 
THE COMMISSION OF ANY ACT OF TORTURE OR 
EXTRAJUDICIAL KILLING.—Any alien described in clause (i), 
(ii), or (iii) of section 212(a)(3)(E) is deportable. 

(E) PARTICIPATED IN THE COMMISSION OF SEVERE VIOLA-
TIONS OF RELIGIOUS FREEDOM.—Any alien described in sec-
tion 212(a)(2)(G) is deportable. 

(F) RECRUITMENT OR USE OF CHILD SOLDIERS.—Any alien 
who has engaged in the recruitment or use of child soldiers 
in violation of section 2442 of title 18, United States Code, 
is deportable. 

(5) PUBLIC CHARGE.—Any alien who, within five years after 
the date of entry, has become a public charge from causes not 
affirmatively shown to have arisen since entry is deportable. 

(6) UNLAWFUL VOTERS.— 
(A) IN GENERAL.—Any alien who has voted in violation 

of any Federal, State, or local constitutional provision, 
statute, ordinance, or regulation is deportable. 

(B) EXCEPTION.—In the case of an alien who voted in a 
Federal, State, or local election (including an initiative, re-
call, or referendum) in violation of a lawful restriction of 
voting to citizens, if each natural parent of the alien (or, 
in the case of an adopted alien, each adoptive parent of the 
alien) is or was a citizen (whether by birth or naturaliza-
tion), the alien permanently resided in the United States 
prior to attaining the age of 16, and the alien reasonably 
believed at the time of such violation that he or she was 
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a citizen, the alien shall not be considered to be deportable 
under any provision of this subsection based on such viola-
tion. 

(7) WAIVER FOR VICTIMS OF DOMESTIC VIOLENCE.— 
(A) IN GENERAL.—The Attorney General is not limited by 

the criminal court record and may waive the application of 
paragraph (2)(E)(i) (with respect to crimes of domestic vio-
lence and crimes of stalking) and (ii) in the case of an alien 
who has been battered or subjected to extreme cruelty and 
who is not and was not the primary perpetrator of violence 
in the relationship— 

(i) upon a determination that— 
(I) the alien was acting is self-defense; 
(II) the alien was found to have violated a pro-

tection order intended to protect the alien; or 
(III) the alien committed, was arrested for, was 

convicted of, or pled guilty to committing a 
crime— 

(aa) that did not result in serious bodily in-
jury; and 

(bb) where there was a connection between 
the crime and the alien’s having been bat-
tered or subjected to extreme cruelty. 

(B) CREDIBLE EVIDENCE CONSIDERED.—In acting on ap-
plications under this paragraph, the Attorney General 
shall consider any credible evidence relevant to the appli-
cation. The determination of what evidence is credible and 
the weight to be given that evidence shall be within the 
sole discretion of the Attorney General. 

(b) An alien, admitted as an nonimmigrant under the provisions 
of either section 101(a)(15)(A)(i) or 101(a)(15)(G)(i), and who fails to 
maintain a status under either of those provisions, shall not be re-
quired to depart from the United States without the approval of 
the Secretary of State, unless such alien is subject to deportation 
under paragraph (4) of subsection (a). 

(c) Paragraphs (1)(A), (1)(B), (1)(C), (1)(D), and (3)(A) of sub-
section (a) (other than so much of paragraph (1) as relates to a 
ground of inadmissibility described in paragraph (2) or (3) of sec-
tion 212(a)) shall not apply to a special immigrant described in sec-
tion 101(a)(27)(J) based upon circumstances that existed before the 
date the alien was provided such special immigrant status. 

(d)(1) If the Secretary of Homeland Security determines that an 
application for nonimmigrant status under subparagraph (T) or (U) 
of section 101(a)(15) filed for an alien in the United States sets 
forth a prima facie case for approval, the Secretary may grant the 
alien an administrative stay of a final order of removal under sec-
tion 241(c)(2) until— 

(A) the application for nonimmigrant status under such sub-
paragraph (T) or (U) is approved; or 

(B) there is a final administrative denial of the application 
for such nonimmigrant status after the exhaustion of adminis-
trative appeals. 

(2) The denial of a request for an administrative stay of removal 
under this subsection shall not preclude the alien from applying for 
a stay of removal, deferred action, or a continuance or abeyance of 
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removal proceedings under any other provision of the immigration 
laws of the United States. 

(3) During any period in which the administrative stay of re-
moval is in effect, the alien shall not be removed. 

(4) Nothing in this subsection may be construed to limit the au-
thority of the Secretary of Homeland Security or the Attorney Gen-
eral to grant a stay of removal or deportation in any case not de-
scribed in this subsection. 

* * * * * * * 

TEMPORARY PROTECTED STATUS 

SEC. 244. (a) GRANTING OF STATUS.— 
(1) IN GENERAL.—In the case of an alien who is a national 

of a foreign state designated under subsection (b) (or in the 
case of an alien having no nationality, is a person who last ha-
bitually resided in such designated state) and who meets the 
requirements of subsection (c), the Attorney General, in accord-
ance with this section— 

(A) may grant the alien temporary protected status in 
the United States and shall not remove the alien from the 
United States during the period in which such status is in 
effect, and 

(B) shall authorize the alien to engage in employment in 
the United States and provide the alien with an ‘‘employ-
ment authorized’’ endorsement or other appropriate work 
permit. 

(2) DURATION OF WORK AUTHORIZATION.—Work authorization 
provided under this section shall be effective throughout the 
period the alien is in temporary protected status under this 
section. 

(3) NOTICE.— 
(A) Upon the granting of temporary protected status 

under this section, the Attorney General shall provide the 
alien with information concerning such status under this 
section. 

(B) If, at the time of initiation of a removal proceeding 
against an alien, the foreign state (of which the alien is a 
national) is designated under subsection (b), the Attorney 
General shall promptly notify the alien of the temporary 
protected status that may be available under this section. 

(C) If, at the time of designation of a foreign state under 
subsection (b), an alien (who is a national of such state) is 
in a removal proceeding under this title, the Attorney Gen-
eral shall promptly notify the alien of the temporary pro-
tected status that may be available under this section. 

(D) Notices under this paragraph shall be provided in a 
form and language that the alien can understand. 

(4) TEMPORARY TREATMENT FOR ELIGIBLE ALIENS.— 
(A) In the case of an alien who can establish a prima 

facie case of eligibility for benefits under paragraph (1), 
but for the fact that the period of registration under sub-
section (c)(1)(A)(iv) has not begun, until the alien has had 
a reasonable opportunity to register during the first 30 
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days of such period, the Attorney General shall provide for 
the benefits of paragraph (1). 

(B) In the case of an alien who establishes a prima facie 
case of eligibility for benefits under paragraph (1), until a 
final determination with respect to the alien’s eligibility 
for such benefits under paragraph (1) has been made, the 
alien shall be provided such benefits. 

(5) CLARIFICATION.—Nothing in this section shall be con-
strued as authorizing the Attorney General to deny temporary 
protected status to an alien based on the alien’s immigration 
status or to require any alien, as a condition of being granted 
such status, either to relinquish nonimmigrant or other status 
the alien may have or to execute any waiver of other rights 
under this Act. The granting of temporary protected status 
under this section shall not be considered to be inconsistent 
with the granting of nonimmigrant status under this Act. 

(b) DESIGNATIONS.— 
(1) IN GENERAL.—The Attorney General, after consultation 

with appropriate agencies of the Government, may designate 
any foreign state (or any part of such foreign state) under this 
subsection only if— 

(A) the Attorney General finds that there is an ongoing 
armed conflict within the state and, due to such conflict, 
requiring the return of aliens who are nationals of that 
state to that state (or to the part of the state) would pose 
a serious threat to their personal safety; 

(B) the Attorney General finds that— 
(i) there has been an earthquake, flood, drought, epi-

demic, or other environmental disaster in the state re-
sulting in a substantial, but temporary, disruption of 
living conditions in the area affected, 

(ii) the foreign state is unable, temporarily, to han-
dle adequately the return to the state of aliens who 
are nationals of the state, and 

(iii) the foreign state officially has requested des-
ignation under this subparagraph; or 

(C) the Attorney General finds that there exist extraor-
dinary and temporary conditions in the foreign state that 
prevent aliens who are nationals of the state from return-
ing to the state in safety, unless the Attorney General 
finds that permitting the aliens to remain temporarily in 
the United States is contrary to the national interest of 
the United States. 

A designation of a foreign state (or part of such foreign state) 
under this paragraph shall not become effective unless notice 
of the designation (including a statement of the findings under 
this paragraph and the effective date of the designation) is 
published in the Federal Register. In such notice, the Attorney 
General shall also state an estimate of the number of nationals 
of the foreign state designated who are (or within the effective 
period of the designation are likely to become) eligible for tem-
porary protected status under this section and their immigra-
tion status in the United States. 
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(2) EFFECTIVE PERIOD OF DESIGNATION FOR FOREIGN 
STATES.—The designation of a foreign state (or part of such for-
eign state) under paragraph (1) shall— 

(A) take effect upon the date of publication of the des-
ignation under such paragraph, or such later date as the 
Attorney General may specify in the notice published 
under such paragraph, and 

(B) shall remain in effect until the effective date of the 
termination of the designation under paragraph (3)(B). 

For purposes of this section, the initial period of designation of 
a foreign state (or part thereof) under paragraph (1) is the pe-
riod, specified by the Attorney General, of not less than 6 
months and not more than 18 months. 

(3) PERIODIC REVIEW, TERMINATIONS, AND EXTENSIONS OF 
DESIGNATIONS.— 

(A) PERIODIC REVIEW.—At least 60 days before end of the 
initial period of designation, and any extended period of 
designation, of a foreign state (or part thereof) under this 
section the Attorney General, after consultation with ap-
propriate agencies of the Government, shall review the 
conditions in the foreign state (or part of such foreign 
state) for which a designation is in effect under this sub-
section and shall determine whether the conditions for 
such designation under this subsection continue to be met. 
The Attorney General shall provide on a timely basis for 
the publication of notice of each such determination (in-
cluding the basis for the determination, and, in the case of 
an affirmative determination, the period of extension of 
designation under subparagraph (C)) in the Federal Reg-
ister. 

(B) TERMINATION OF DESIGNATION.—If the Attorney Gen-
eral determines under subparagraph (A) that a foreign 
state (or part of such foreign state) no longer continues to 
meet the conditions for designation under paragraph (1), 
the Attorney General shall terminate the designation by 
publishing notice in the Federal Register of the determina-
tion under this subparagraph (including the basis for the 
determination). Such termination is effective in accordance 
with subsection (d)(3), but shall not be effective earlier 
than 60 days after the date the notice is published or, if 
later, the expiration of the most recent previous extension 
under subparagraph (C). 

(C) EXTENSION OF DESIGNATION.—If the Attorney Gen-
eral does not determine under subparagraph (A) that a for-
eign state (or part of such foreign state) no longer meets 
the conditions for designation under paragraph (1), the pe-
riod of designation of the foreign state is extended for an 
additional period of 6 months (or, in the discretion of the 
Attorney General, a period of 12 or 18 months). 

(4) INFORMATION CONCERNING PROTECTED STATUS AT TIME OF 
DESIGNATIONS.—At the time of a designation of a foreign state 
under this subsection, the Attorney General shall make avail-
able information respecting the temporary protected status 
made available to aliens who are nationals of such designated 
foreign state. 
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(5) REVIEW.— 
(A) DESIGNATIONS.—There is no judicial review of any 

determination of the Attorney General with respect to the 
designation, or termination or extension of a designation, 
of a foreign state under this subsection. 

(B) APPLICATION TO INDIVIDUALS.—The Attorney General 
shall establish an administrative procedure for the review 
of the denial of benefits to aliens under this subsection. 
Such procedure shall not prevent an alien from asserting 
protection under this section in removal proceedings if the 
alien demonstrates that the alien is a national of a state 
designated under paragraph (1). 

(c) ALIENS ELIGIBLE FOR TEMPORARY PROTECTED STATUS.— 
(1) IN GENERAL.— 

(A) NATIONALS OF DESIGNATED FOREIGN STATES.—Subject 
to paragraph (3), an alien, who is a national of a state des-
ignated under subsection (b)(1) (or in the case of an alien 
having no nationality, is a person who last habitually re-
sided in such designated state), meets the requirements of 
this paragraph only if— 

(i) the alien has been continuously physically 
present in the United States since the effective date of 
the most recent designation of that state; 

(ii) the alien has continuously resided in the United 
States since such date as the Attorney General may 
designate; 

(iii) the alien is admissible as an immigrant, except 
as otherwise provided under paragraph (2)(A), and is 
not ineligible for temporary protected status under 
paragraph (2)(B); and 

(iv) to the extent and in a manner which the Attor-
ney General establishes, the alien registers for the 
temporary protected status under this section during 
a registration period of not less than 180 days. 

(B) REGISTRATION FEE.—The Attorney General may re-
quire payment of a reasonable fee as a condition of reg-
istering an alien under subparagraph (A)(iv) (including 
providing an alien with an ‘‘employment authorized’’ en-
dorsement or other appropriate work permit under this 
section). The amount of any such fee shall not exceed $50. 
In the case of aliens registered pursuant to a designation 
under this section made after July 17, 1991, the Attorney 
General may impose a separate, additional fee for pro-
viding an alien with documentation of work authorization. 
Notwithstanding section 3302 of title 31, United States 
Code, all fees collected under this subparagraph shall be 
credited to the appropriation to be used in carrying out 
this section. 

(2) ELIGIBILITY STANDARDS.— 
(A) WAIVER OF CERTAIN GROUNDS FOR INADMISSIBILITY.— 

In the determination of an alien’s admissibility for pur-
poses of subparagraph (A)(iii) of paragraph (1)— 

(i) the provisions of paragraphs (5) and (7)(A) of sec-
tion 212(a) shall not apply; 
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(ii) except as provided in clause (iii), the Attorney 
General may waive any other provision of section 
212(a) in the case of individual aliens for humani-
tarian purposes, to assure family unity, or when it is 
otherwise in the public interest; but 

(iii) the Attorney General may not waive— 
(I) paragraphs (2)(A) and (2)(B) (relating to 

criminals) of such section, 
(II) paragraph (2)(C) of such section (relating to 

drug offenses), øexcept for so much of such para-
graph as relates to a single offense of simple pos-
session of 30 grams or less of marijuana¿, or 

(III) paragraphs (3)(A), (3)(B), (3)(C), and (3)(E) 
of such section (relating to national security and 
participation in the Nazi persecutions or those 
who have engaged in genocide). 

(B) ALIENS INELIGIBLE.—An alien shall not be eligible for 
temporary protected status under this section if the Attor-
ney General finds that— 

(i) the alien has been convicted of any felony or 2 or 
more misdemeanors committed in the United States, 
or 

(ii) the alien is described in section 208(b)(2)(A). 
(3) WITHDRAWAL OF TEMPORARY PROTECTED STATUS.—The 

Attorney General shall withdraw temporary protected status 
granted to an alien under this section if— 

(A) the Attorney General finds that the alien was not in 
fact eligible for such status under this section, 

(B) except as provided in paragraph (4) and permitted in 
subsection (f)(3), the alien has not remained continuously 
physically present in the United States from the date the 
alien first was granted temporary protected status under 
this section, or 

(C) the alien fails, without good cause, to register with 
the Attorney General annually, at the end of each 12- 
month period after the granting of such status, in a form 
and manner specified by the Attorney General. 

(4) TREATMENT OF BRIEF, CASUAL, AND INNOCENT DEPAR-
TURES AND CERTAIN OTHER ABSENCES.— 

(A) For purposes of paragraphs (1)(A)(i) and (3)(B), an 
alien shall not be considered to have failed to maintain 
continuous physical presence in the United States by vir-
tue of brief, casual, and innocent absences from the United 
States, without regard to whether such absences were au-
thorized by the Attorney General. 

(B) For purposes of paragraph (1)(A)(ii), an alien shall 
not be considered to have failed to maintain continuous 
residence in the United States by reason of a brief, casual, 
and innocent absence described in subparagraph (A) or due 
merely to a brief temporary trip abroad required by emer-
gency or extenuating circumstances outside the control of 
the alien. 

(5) CONSTRUCTION.—Nothing in this section shall be con-
strued as authorizing an alien to apply for admission to, or to 
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be admitted to, the United States in order to apply for tem-
porary protected status under this section. 

(6) CONFIDENTIALITY OF INFORMATION.—The Attorney Gen-
eral shall establish procedures to protect the confidentiality of 
information provided by aliens under this section. 

(d) DOCUMENTATION.— 
(1) INITIAL ISSUANCE.—Upon the granting of temporary pro-

tected status to an alien under this section, the Attorney Gen-
eral shall provide for the issuance of such temporary docu-
mentation and authorization as may be necessary to carry out 
the purposes of this section. 

(2) PERIOD OF VALIDITY.—Subject to paragraph (3), such doc-
umentation shall be valid during the initial period of designa-
tion of the foreign state (or part thereof) involved and any ex-
tension of such period. The Attorney General may stagger the 
periods of validity of the documentation and authorization in 
order to provide for an orderly renewal of such documentation 
and authorization and for an orderly transition (under para-
graph (3)) upon the termination of a designation of a foreign 
state (or any part of such foreign state). 

(3) EFFECTIVE DATE OF TERMINATIONS.—If the Attorney Gen-
eral terminates the designation of a foreign state (or part of 
such foreign state) under subsection (b)(3)(B), such termination 
shall only apply to documentation and authorization issued or 
renewed after the effective date of the publication of notice of 
the determination under that subsection (or, at the Attorney 
General’s option, after such period after the effective date of 
the determination as the Attorney General determines to be 
appropriate in order to provide for an orderly transition). 

(4) DETENTION OF THE ALIEN.—An alien provided temporary 
protected status under this section shall not be detained by the 
Attorney General on the basis of the alien’s immigration status 
in the United States. 

(e) RELATION OF PERIOD OF TEMPORARY PROTECTED STATUS TO 
CANCELLATION OF REMOVAL.—With respect to an alien granted 
temporary protected status under this section, the period of such 
status shall not be counted as a period of physical presence in the 
United States for purposes of section 240A(a), unless the Attorney 
General determines that extreme hardship exists. Such period shall 
not cause a break in the continuity of residence of the period before 
and after such period for purposes of such section. 

(f) BENEFITS AND STATUS DURING PERIOD OF TEMPORARY PRO-
TECTED STATUS.—During a period in which an alien is granted 
temporary protected status under this section— 

(1) the alien shall not be considered to be permanently resid-
ing in the United States under color of law; 

(2) the alien may be deemed ineligible for public assistance 
by a State (as defined in section 101(a)(36)) or any political 
subdivision thereof which furnishes such assistance; 

(3) the alien may travel abroad with the prior consent of the 
Attorney General; and 

(4) for purposes of adjustment of status under section 245 
and change of status under section 248, the alien shall be con-
sidered as being in, and maintaining, lawful status as a non-
immigrant. 
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(g) EXCLUSIVE REMEDY.—Except as otherwise specifically pro-
vided, this section shall constitute the exclusive authority of the At-
torney General under law to permit aliens who are or may become 
otherwise deportable or have been paroled into the United States 
to remain in the United States temporarily because of their par-
ticular nationality or region of foreign state of nationality. 

(h) LIMITATION ON CONSIDERATION IN THE SENATE OF LEGISLA-
TION ADJUSTING STATUS.— 

(1) IN GENERAL.—Except as provided in paragraph (2), it 
shall not be in order in the Senate to consider any bill, resolu-
tion, or amendment that— 

(A) provides for adjustment to lawful temporary or per-
manent resident alien status for any alien receiving tem-
porary protected status under this section, or 

(B) has the effect of amending this subsection or limiting 
the application of this subsection. 

(2) SUPERMAJORITY REQUIRED.—Paragraph (1) may be 
waived or suspended in the Senate only by the affirmative vote 
of three-fifths of the Members duly chosen and sworn. An af-
firmative vote of three-fifths of the Members of the Senate duly 
chosen and sworn shall be required in the Senate to sustain an 
appeal of the ruling of the Chair on a point of order raised 
under paragraph (1). 

(3) RULES.—Paragraphs (1) and (2) are enacted— 
(A) as an exercise of the rulemaking power of the Senate 

and as such they are deemed a part of the rules of the 
Senate, but applicable only with respect to the matters de-
scribed in paragraph (1) and supersede other rules of the 
Senate only to the extent that such paragraphs are incon-
sistent therewith; and 

(B) with full recognition of the constitutional right of the 
Senate to change such rules at any time, in the same man-
ner as in the case of any other rule of the Senate. 

(i) ANNUAL REPORT AND REVIEW.— 
(1) ANNUAL REPORT.—Not later than March 1 of each year 

(beginning with 1992), the Attorney General, after consultation 
with the appropriate agencies of the Government, shall submit 
a report to the Committees on the Judiciary of the House of 
Representatives and of the Senate on the operation of this sec-
tion during the previous year. Each report shall include— 

(A) a listing of the foreign states or parts thereof des-
ignated under this section, 

(B) the number of nationals of each such state who have 
been granted temporary protected status under this sec-
tion and their immigration status before being granted 
such status, and 

(C) an explanation of the reasons why foreign states or 
parts thereof were designated under subsection (b)(1) and, 
with respect to foreign states or parts thereof previously 
designated, why the designation was terminated or ex-
tended under subsection (b)(3). 

(2) COMMITTEE REPORT.—No later than 180 days after the 
date of receipt of such a report, the Committee on the Judici-
ary of each House of Congress shall report to its respective 
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House such oversight findings and legislation as it deems ap-
propriate. 

CHAPTER 5—ADJUSTMENT AND CHANGE OF STATUS 

ADJUSTMENT OF STATUS OF NONIMMIGRANT TO THAT OF PERSON 
ADMITTED FOR PERMANENT RESIDENCE 

SEC. 245. (a) The status of an alien who was inspected and ad-
mitted or paroled into the United States or the status of any other 
alien having an approved petition for classification as a VAWA self- 
petitioner may be adjusted by the Attorney General, in his discre-
tion and under such regulations as he may prescribe, to that of an 
alien lawfully admitted for permanent residence if (1) the alien 
makes an application for such adjustment, (2) the alien is eligible 
to receive an immigrant visa and is admissible to the United States 
for permanent residence, and (3) an immigrant visa is immediately 
available to him at the time his application is filed. 

(b) Upon the approval of an application for adjustment made 
under subsection (a), the Attorney General shall record the alien’s 
lawful admission for permanent residence as of the date the order 
of the Attorney General approving the application for the adjust-
ment of status is made, and the Secretary of State shall reduce by 
one the number of the preference visas authorized to be issued 
under sections 202 and 203 within the class to which the alien is 
chargeable for the fiscal year then current. 

(c) Other than an alien having an approved petition for classifica-
tion as a VAWA self-petitioner, subsection (a) shall not be applica-
ble to (1) an alien crewman; (2) subject to subsection (k), an alien 
(other than an immediate relative as defined in section 201(b) or 
a special immigrant described in section 101(a)(27)(H), (I), (J), or 
(K)) who hereafter continues in or accepts unauthorized employ-
ment prior to filing an application for adjustment of status or who 
is in unlawful immigration status on the date of filing the applica-
tion for adjustment of status or who has failed (other than through 
no fault of his own or for technical reasons) to maintain continu-
ously a lawful status since entry into the United States; (3) any 
alien admitted in transit without visa under section 212(d)(4)(C); 
(4) an alien (other than an immediate relative as defined in section 
201(b)) who was admitted as a nonimmigrant visitor without a visa 
under section 212(l) or section 217; (5) an alien who was admitted 
as a nonimmigrant described in section 101(a)(15)(S), (6) an alien 
who is deportable under section 237(a)(4)(B); (7) any alien who 
seeks adjustment of status to that of an immigrant under section 
203(b) and is not in a lawful nonimmigrant status; or (8) any alien 
who was employed while the alien was an unauthorized alien, as 
defined in section 274A(h)(3), or who has otherwise violated the 
terms of a nonimmigrant visa. 

(d) The Attorney General may not adjust, under subsection (a), 
the status of an alien lawfully admitted to the United States for 
permanent residence on a conditional basis under section 216. The 
Attorney General may not adjust, under subsection (a), the status 
of a nonimmigrant alien described in section 101(a)(15)(K) except 
to that of an alien lawfully admitted to the United States on a con-
ditional basis under section 216 as a result of the marriage of the 
nonimmigrant (or, in the case of a minor child, the parent) to the 
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citizen who filed the petition to accord that alien’s nonimmigrant 
status under section 101(a)(15)(K). 

(e)(1) Except as provided in paragraph (3), an alien who is seek-
ing to receive an immigrant visa on the basis of a marriage which 
was entered into during the period described in paragraph (2) may 
not have the alien’s status adjusted under subsection (a). 

(2) The period described in this paragraph is the period during 
which administrative or judicial proceedings are pending regarding 
the alien’s right to be admitted or remain in the United States. 

(3) Paragraph (1) and section 204(g) shall not apply with respect 
to a marriage if the alien establishes by clear and convincing evi-
dence to the satisfaction of the Attorney General that the marriage 
was entered into in good faith and in accordance with the laws of 
the place where the marriage took place and the marriage was not 
entered into for the purpose of procuring the alien’s admission as 
an immigrant and no fee or other consideration was given (other 
than a fee or other consideration to an attorney for assistance in 
preparation of a lawful petition) for the filing of a petition under 
section 204(a) or subsection (d) or (p) of section 214 with respect 
to the alien spouse or alien son or daughter. In accordance with 
regulations, there shall be only one level of administrative appel-
late review for each alien under the previous sentence. 

(f) The Attorney General may not adjust, under subsection (a), 
the status of an alien lawfully admitted to the United States for 
permanent residence on a conditional basis under section 216A. 

(g) In applying this section to a special immigrant described in 
section 101(a)(27)(K), such an immigrant shall be deemed, for pur-
poses of subsection (a), to have been paroled into the United States. 

(h) In applying this section to a special immigrant described in 
section 101(a)(27)(J)— 

(1) such an immigrant shall be deemed, for purposes of sub-
section (a), to have been paroled into the United States; and 

(2) in determining the alien’s admissibility as an immi-
grant— 

(A) paragraphs (4), (5)(A), (6)(A), (6)(C), (6)(D), (7)(A), 
and (9)(B) of section 212(a) shall not apply; and 

(B) the Attorney General may waive other paragraphs of 
section 212(a) (other than paragraphs (2)(A), (2)(B), (2)(C) 
ø(except for so much of such paragraph as related to a sin-
gle offense of simple possession of 30 grams or less of 
marijuana)¿, (3)(A), (3)(B), (3)(C), and (3)(E)) in the case of 
individual aliens for humanitarian purposes, family unity, 
or when it is otherwise in the public interest. 

The relationship between an alien and the alien’s natural parents 
or prior adoptive parents shall not be considered a factor in making 
a waiver under paragraph (2)(B). Nothing in this subsection or sec-
tion 101(a)(27)(J) shall be construed as authorizing an alien to 
apply for admission or be admitted to the United States in order 
to obtain special immigrant status described in such section. 

(i)(1) Notwithstanding the provisions of subsections (a) and (c) of 
this section, an alien physically present in the United States— 

(A) who— 
(i) entered the United States without inspection; or 
(ii) is within one of the classes enumerated in 

subsection (c) of this section; 
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(B) who is the beneficiary (including a spouse or child of the 
principal alien, if eligible to receive a visa under section 203(d)) 
of— 

(i) a petition for classification under section 204 that was 
filed with the Attorney General on or before April 30, 
2001; or 

(ii) an application for a labor certification under section 
212(a)(5)(A) that was filed pursuant to the regulations of 
the Secretary of Labor on or before such date; and 

(C) who, in the case of a beneficiary of a petition for classi-
fication, or an application for labor certification, described in 
subparagraph (B) that was filed after January 14, 1998, is 
physically present in the United States on the date of the en-
actment of the LIFE Act Amendments of 2000; 

may apply to the Attorney General for the adjustment of his or her 
status to that of an alien lawfully admitted for permanent resi-
dence. The Attorney General may accept such application only if 
the alien remits with such application a sum equalling $1,000 as 
of the date of receipt of the application, but such sum shall not be 
required from a child under the age of seventeen, or an alien who 
is the spouse or unmarried child of an individual who obtained 
temporary or permanent resident status under section 210 or 245A 
of the Immigration and Nationality Act or section 202 of the Immi-
gration Reform and Control Act of 1986 at any date, who— 

(i) as of May 5, 1988, was the unmarried child or spouse of 
the individual who obtained temporary or permanent resident 
status under section 210 or 245A of the Immigration and Na-
tionality Act or section 202 of the Immigration Reform and 
Control Act of 1986; 

(ii) entered the United States before May 5, 1988, resided in 
the United States on May 5, 1988, and is not a lawful perma-
nent resident; and 

(iii) applied for benefits under section 301(a) of the Immigra-
tion Act of 1990. The sum specified herein shall be in addition 
to the fee normally required for the processing of an applica-
tion under this section. 

(2) Upon receipt of such an application and the sum hereby re-
quired, the Attorney General may adjust the status of the alien to 
that of an alien lawfully admitted for permanent residence if— 

(A) the alien is eligible to receive an immigrant visa and is 
admissible to the United States for permanent residence; and 

(B) an immigrant visa is immediately available to the alien 
at the time the application is filed. 

(3)(A) The portion of each application fee (not to exceed $200) 
that the Attorney General determines is required to process an ap-
plication under this section and is remitted to the Attorney General 
pursuant to paragraphs (1) and (2) of this subsection shall be dis-
posed of by the Attorney General as provided in subsections (m), 
(n), and (o) of section 286. 

(B) Any remaining portion of such fees remitted under such para-
graphs shall be deposited by the Attorney General into the 
Breached Bond/Detention Fund established under section 286(r), 
except that in the case of fees attributable to applications for a ben-
eficiary with respect to whom a petition for classification, or an ap-
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plication for labor certification, described in paragraph (1)(B) was 
filed after January 14, 1998, one-half of such remaining portion 
shall be deposited by the Attorney General into the Immigration 
Examinations Fee Account established under section 286(m). 

(j)(1) If, in the opinion of the Attorney General— 
(A) a nonimmigrant admitted into the United States under 

section 101(a)(15)(S)(i) has supplied information described in 
subclause (I) of such section; and 

(B) the provision of such information has substantially con-
tributed to the success of an authorized criminal investigation 
or the prosecution of an individual described in subclause (III) 
of that section, 

the Attorney General may adjust the status of the alien (and the 
spouse, married and unmarried sons and daughters, and parents of 
the alien if admitted under that section) to that of an alien lawfully 
admitted for permanent residence if the alien is not described in 
section 212(a)(3)(E). 

(2) If, in the sole discretion of the Attorney General— 
(A) a nonimmigrant admitted into the United States under 

section 101(a)(15)(S)(ii) has supplied information described in 
subclause (I) of such section, and 

(B) the provision of such information has substantially con-
tributed to— 

(i) the prevention or frustration of an act of terrorism 
against a United States person or United States property, 
or 

(ii) the success of an authorized criminal investigation 
of, or the prosecution of, an individual involved in such an 
act of terrorism, and 

(C) the nonimmigrant has received a reward under section 
36(a) of the State Department Basic Authorities Act of 1956, 

the Attorney General may adjust the status of the alien (and the 
spouse, married and unmarried sons and daughters, and parents of 
the alien if admitted under such section) to that of an alien law-
fully admitted for permanent residence if the alien is not described 
in section 212(a)(3)(E). 

(3) Upon the approval of adjustment of status under paragraph 
(1) or (2), the Attorney General shall record the alien’s lawful ad-
mission for permanent residence as of the date of such approval 
and the Secretary of State shall reduce by one the number of visas 
authorized to be issued under sections 201(d) and 203(b)(4) for the 
fiscal year then current. 

(k) An alien who is eligible to receive an immigrant visa under 
paragraph (1), (2), or (3) of section 203(b) (or, in the case of an 
alien who is an immigrant described in section 101(a)(27)(C), under 
section 203(b)(4)) may adjust status pursuant to subsection (a) and 
notwithstanding subsection (c)(2), (c)(7), and (c)(8), if— 

(1) the alien, on the date of filing an application for adjust-
ment of status, is present in the United States pursuant to a 
lawful admission; 

(2) the alien, subsequent to such lawful admission has not, 
for an aggregate period exceeding 180 days— 

(A) failed to maintain, continuously, a lawful status; 
(B) engaged in unauthorized employment; or 
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(C) otherwise violated the terms and conditions of the 
alien’s admission. 

(l)(1) If, in the opinion of the Secretary of Homeland Security, or 
in the case of subparagraph (C)(i), in the opinion of the Secretary 
of Homeland Security, in consultation with the Attorney General, 
as appropriate a nonimmigrant admitted into the United States 
under section 101(a)(15)(T)(i)— 

(A) has been physically present in the United States for a 
continuous period of at least 3 years since the date of admis-
sion as a nonimmigrant under section 101(a)(15)(T)(i), or has 
been physically present in the United States for a continuous 
period during the investigation or prosecution of acts of traf-
ficking and that, in the opinion of the Attorney General, the 
investigation or prosecution is complete, whichever period of 
time is less; 

(B) subject to paragraph (6), has, throughout such period, 
been a person of good moral character; and 

(C)(i) has, during such period, complied with any reasonable 
request for assistance in the investigation or prosecution of 
acts of trafficking; 

(ii) the alien would suffer extreme hardship involving un-
usual and severe harm upon removal from the United States; 
or 

(iii) was younger than 18 years of age at the time of the 
victimization qualifying the alien for relief under section 
101(a)(15)(T). 

the Secretary of Homeland Security, or in the case of subparagraph 
(C)(i), the Attorney General, may adjust the status of the alien (and 
any person admitted under section 101(a)(15)(T)(ii) as the spouse, 
parent, sibling, or child of the alien) to that of an alien lawfully ad-
mitted for permanent residence. 

(2) Paragraph (1) shall not apply to an alien admitted under sec-
tion 101(a)(15)(T) who is inadmissible to the United States by rea-
son of a ground that has not been waived under section 212, except 
that, if the Secretary of Homeland Security considers it to be in the 
national interest to do so, the Secretary of Homeland Security, in 
the Attorney General’s discretion, may waive the application of— 

(A) paragraphs (1) and (4) of section 212(a); and 
(B) any other provision of such section (excluding paragraphs 

(3), (10)(C), and (10(E)), if the activities rendering the alien in-
admissible under the provision were caused by, or were inci-
dent to, the victimization described in section 
101(a)(15)(T)(i)(I). 

(3) An alien shall be considered to have failed to maintain contin-
uous physical presence in the United States under paragraph (1)(A) 
if the alien has departed from the United States for any period in 
excess of 90 days or for any periods in the aggregate exceeding 180 
days, unless— 

(A) the absence was necessary to assist in the investigation 
or prosecution described in paragraph (1)(A); or 

(B) an official involved in the investigation or prosecution 
certifies that the absence was otherwise justified. 

(4)(A) The total number of aliens whose status may be adjusted 
under paragraph (1) during any fiscal year may not exceed 5,000. 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00448 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



449 

(B) The numerical limitation of subparagraph (A) shall only 
apply to principal aliens and not to the spouses, sons, daughters, 
siblings, or parents of such aliens. 

(5) Upon the approval of adjustment of status under paragraph 
(1), the Secretary of Homeland Security shall record the alien’s 
lawful admission for permanent residence as of the date of such ap-
proval. 

(6) For purposes of paragraph (1)(B), the Secretary of Homeland 
Security may waive consideration of a disqualification from good 
moral character with respect to an alien if the disqualification was 
caused by, or incident to, the trafficking described in section 
101(a)(15)(T)(i)(I). 

(7) The Secretary of Homeland Security shall permit aliens to 
apply for a waiver of any fees associated with filing an application 
for relief through final adjudication of the adjustment of status for 
a VAWA self-petitioner and for relief under sections 101(a)(15)(T), 
101(a)(15)(U), 106, 240A(b)(2), and 244(a)(3) (as in effect on March 
31, 1997). 

(m)(1) Secretary of Homeland Security may adjust the status of 
an alien admitted into the United States (or otherwise provided 
nonimmigrant status) under section 101(a)(15)(U) to that of an 
alien lawfully admitted for permanent residence if the alien is not 
described in section 212(a)(3)(E), unless the Secretary determines 
based on affirmative evidence that the alien unreasonably refused 
to provide assistance in a criminal investigation or prosecution, if— 

(A) the alien has been physically present in the United 
States for a continuous period of at least 3 years since the date 
of admission as a nonimmigrant under clause (i) or (ii) of sec-
tion 101(a)(15)(U); and 

(B) in the opinion of the Secretary of Homeland Security, the 
alien’s continued presence in the United States is justified on 
humanitarian grounds, to ensure family unity, or is otherwise 
in the public interest. 

(2) An alien shall be considered to have failed to maintain contin-
uous physical presence in the United States under paragraph (1)(A) 
if the alien has departed from the United States for any period in 
excess of 90 days or for any periods in the aggregate exceeding 180 
days unless the absence is in order to assist in the investigation 
or prosecution or unless an official involved in the investigation or 
prosecution certifies that the absence was otherwise justified. 

(3) Upon approval of adjustment of status under paragraph (1) 
of an alien described in section 101(a)(15)(U)(i) the Secretary of 
Homeland Security may adjust the status of or issue an immigrant 
visa to a spouse, a child, or, in the case of an alien child, a parent 
who did not receive a nonimmigrant visa under section 
101(a)(15)(U)(ii) if the Secretary considers the grant of such status 
or visa necessary to avoid extreme hardship. 

(4) Upon the approval of adjustment of status under paragraph 
(1) or (3), the Secretary of Homeland Security shall record the 
alien’s lawful admission for permanent residence as of the date of 
such approval. 

(5)(A) The Secretary of Homeland Security shall consult with the 
Attorney General, as appropriate, in making a determination under 
paragraph (1) whether affirmative evidence demonstrates that the 
alien unreasonably refused to provide assistance to a Federal law 
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enforcement official, Federal prosecutor, Federal judge, or other 
Federal authority investigating or prosecuting criminal activity de-
scribed in section 101(a)(15)(U)(iii). 

(B) Nothing in paragraph (1)(B) may be construed to prevent the 
Secretary from consulting with the Attorney General in making a 
determination whether affirmative evidence demonstrates that the 
alien unreasonably refused to provide assistance to a State or local 
law enforcement official, State or local prosecutor, State or local 
judge, or other State or local authority investigating or prosecuting 
criminal activity described in section 101(a)(15)(U)(iii). 

ADJUSTMENT OF STATUS OF CERTAIN ENTRANTS BEFORE JANUARY 1, 
1982, TO THAT OF PERSON ADMITTED FOR LAWFUL RESIDENCE 

SEC. 245A. (a) TEMPORARY RESIDENT STATUS.—The Attorney 
General shall adjust the status of an alien to that of an alien law-
fully admitted for temporary residence if the alien meets the fol-
lowing requirements: 

(1) TIMELY APPLICATION.— 
(A) DURING APPLICATION PERIOD.—Except as provided in 

subparagraph (B), the alien must apply for such adjust-
ment during the 12-month period beginning on a date (not 
later than 180 days after the date of enactment of this sec-
tion) designated by the Attorney General. 

(B) APPLICATION WITHIN 30 DAYS OF SHOW-CAUSE 
ORDER.—An alien who, at any time during the first 11 
months of the 12-month period described in subparagraph 
(A), is the subject of an order to show cause issued under 
section 242 (as in effect before October 1, 1996), must 
make application under this section not later than the end 
of the 30-day period beginning either on the first day of 
such 12-month period or on the date of the issuance of 
such order, whichever day is later. 

(C) INFORMATION INCLUDED IN APPLICATION.—Each ap-
plication under this subsection shall contain such informa-
tion as the Attorney General may require, including infor-
mation on living relatives of the applicant with respect to 
whom a petition for preference or other status may be filed 
by the applicant at any later date under section 204(a). 

(2) CONTINUOUS UNLAWFUL RESIDENCE SINCE 1982.— 
(A) IN GENERAL.—The alien must establish that he en-

tered the United States before January 1, 1982, and that 
he has resided continuously in the United States in an un-
lawful status since such date and through the date the ap-
plication is filed under this subsection. 

(B) NONIMMIGRANTS.—In the case of an alien who en-
tered the United States as a nonimmigrant before January 
1, 1982, the alien must establish that the alien’s period of 
authorized stay as a nonimmigrant expired before such 
date through the passage of time or the alien’s unlawful 
status was known to the Government as of such date. 

(C) EXCHANGE VISITORS.—If the alien was at any time a 
nonimmigrant exchange alien (as defined in section 
101(a)(15)(J)), the alien must establish that the alien was 
not subject to the two-year foreign residence requirement 
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of section 212(e) or has fulfilled that requirement or re-
ceived a waiver thereof. 

(3) CONTINUOUS PHYSICAL PRESENCE SINCE ENACTMENT.— 
(A) IN GENERAL.—The alien must establish that the 

alien has been continuously physically present in the 
United States since the date of the enactment of this sec-
tion. 

(B) TREATMENT OF BRIEF, CASUAL, AND INNOCENT AB-
SENCES.—An alien shall not be considered to have failed to 
maintained continuous physical presence in the United 
States for purposes of subparagraph (A) by virtue of brief, 
casual, and innocent absences from the United States. 

(C) ADMISSIONS.—Nothing in this section shall be con-
strued as authorizing an alien to apply for admission to, 
or to be admitted to, the United States in order to apply 
for adjustment of status under this subsection. 

(4) ADMISSIBLE AS IMMIGRANT.—The alien must establish 
that he— 

(A) is admissible to the United States as an immigrant, 
except as otherwise provided under subsection (d)(2), 

(B) has not been convicted of any felony or of three or 
more misdemeanors committed in the United States, 

(C) has not assisted in the persecution of any person or 
persons on account of race, religion, nationality, member-
ship in a particular social group, or political opinion, and 

(D) is registered or registering under the Military Selec-
tive Service Act, if the alien is required to be so registered 
under that Act. 

For purposes of this subsection, an alien in the status of a 
Cuban and Haitian entrant described in paragraph (1) or (2)(A) 
of section 501(e) of Public Law 96–422 shall be considered to 
have entered the United States and to be in an unlawful status 
in the United States. 

(b) SUBSEQUENT ADJUSTMENT TO PERMANENT RESIDENCE AND 
NATURE OF TEMPORARY RESIDENT STATUS.— 

(1) ADJUSTMENT TO PERMANENT RESIDENCE.—The Attorney 
General shall adjust the status of any alien provided lawful 
temporary resident status under subsection (a) to that of an 
alien lawfully admitted for permanent residence if the alien 
meets the following requirements: 

(A) TIMELY APPLICATION AFTER ONE YEAR’S RESIDENCE.— 
The alien must apply for such adjustment during the 2- 
year period beginning with the nineteenth month that be-
gins after the date the alien was granted such temporary 
resident status. 

(B) CONTINUOUS RESIDENCE.— 
(i) IN GENERAL.—The alien must establish that he 

has continuously resided in the United States since 
the date the alien was granted such temporary resi-
dent status. 

(ii) TREATMENT OF CERTAIN ABSENCES.—An alien 
shall not be considered to have lost the continuous res-
idence referred to in clause (i) by reason of an absence 
from the United States permitted under paragraph 
(3)(A). 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00451 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



452 

(C) ADMISSIBLE AS IMMIGRANT.—The alien must estab-
lish that he— 

(i) is admissible to the United States as an immi-
grant, except as otherwise provided under subsection 
(d)(2), and 

(ii) has not been convicted of any felony or three or 
more misdemeanors committed in the United States. 

(D) BASIC CITIZENSHIP SKILLS.— 
(i) IN GENERAL.—The alien must demonstrate that 

he either— 
(I) meets the requirements of section 312(a) (re-

lating to minimal understanding of ordinary 
English and a knowledge and understanding of 
the history and government of the United States), 
or 

(II) is satisfactorily pursuing a course of study 
(recognized by the Attorney General) to achieve 
such an understanding of English and such a 
knowledge and understanding of the history and 
government of the United States. 

(ii) EXCEPTION FOR ELDERLY OR DEVELOPMENTALLY 
DISABLED INDIVIDUALS.—The Attorney General may, in 
his discretion, waive all or part of the requirements of 
clause (i) in the case of an alien who is 65 years of age 
or older or who is developmentally disabled. 

(iii) RELATION TO NATURALIZATION EXAMINATION.—In 
accordance with regulations of the Attorney General, 
an alien who has demonstrated under clause (i)(I) that 
the alien meets the requirements of section 312(a) 
may be considered to have satisfied the requirements 
of that section for purposes of becoming naturalized as 
a citizen of the United States under title III. 

(2) TERMINATION OF TEMPORARY RESIDENCE.—The Attorney 
General shall provide for termination of temporary resident 
status granted an alien under subsection (a)— 

(A) if it appears to the Attorney General that the alien 
was in fact not eligible for such status; 

(B) if the alien commits an act that (i) makes the alien 
inadmissible to the United States as an immigrant, except 
as otherwise provided under subsection (d)(2), or (ii) is con-
victed of any felony or three or more misdemeanors com-
mitted in the United States; or 

(C) at the end of the 43rd month beginning after the 
date the alien is granted such status, unless the alien has 
filed an application for adjustment of such status pursuant 
to paragraph (1) and such application has not been denied. 

(3) AUTHORIZED TRAVEL AND EMPLOYMENT DURING TEM-
PORARY RESIDENCE.—During the period an alien is in lawful 
temporary resident status granted under subsection (a)— 

(A) AUTHORIZATION OF TRAVEL ABROAD.—The Attorney 
General shall, in accordance with regulations, permit the 
alien to return to the United States after such brief and 
casual trips abroad as reflect an intention on the part of 
the alien to adjust to lawful permanent resident status 
under paragraph (1) and after brief temporary trips abroad 
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occasioned by a family obligation involving an occurrence 
such as the illness or death of a close relative or other 
family need. 

(B) AUTHORIZATION OF EMPLOYMENT.—The Attorney 
General shall grant the alien authorization to engage in 
employment in the United States and provide to that alien 
an ‘‘employment authorized’’ endorsement or other appro-
priate work permit. 

(c) APPLICATIONS FOR ADJUSTMENT OF STATUS.— 
(1) TO WHOM MAY BE MADE.—The Attorney General shall 

provide that applications for adjustment of status under sub-
section (a) may be filed— 

(A) with the Attorney General, or 
(B) with a qualified designated entity, but only if the ap-

plicant consents to the forwarding of the application to the 
Attorney General. 

As used in this section, the term ‘‘qualified designated entity’’ 
means an organization or person designated under paragraph 
(2). 

(2) DESIGNATION OF QUALIFIED ENTITIES TO RECEIVE APPLICA-
TIONS.—For purposes of assisting in the program of legaliza-
tion provided under this section, the Attorney General— 

(A) shall designate qualified voluntary organizations and 
other qualified State, local, and community organizations, 
and 

(B) may designate such other persons as the Attorney 
General determines are qualified and have substantial ex-
perience, demonstrated competence, and traditional long- 
term involvement in the preparation and submittal of ap-
plications for adjustment of status under section 209 or 
245, Public Law 89–732, or Public Law 95–145. 

(3) TREATMENT OF APPLICATIONS BY DESIGNATED ENTITIES.— 
Each qualified designated entity must agree to forward to the 
Attorney General applications filed with it in accordance with 
paragraph (1)(B) but not to forward to the Attorney General 
applications filed with it unless the applicant has consented to 
such forwarding. No such entity may make a determination re-
quired by this section to be made by the Attorney General. 

(4) LIMITATION ON ACCESS TO INFORMATION.—Files and 
records of qualified designated entities relating to an alien’s 
seeking assistance or information with respect to filing an ap-
plication under this section are confidential and the Attorney 
General and the Service shall not have access to such files or 
records relating to an alien without the consent of the alien. 

(5) CONFIDENTIALITY OF INFORMATION.— 
(A) IN GENERAL.—Except as provided in this paragraph, 

neither the Attorney General, nor any other official or em-
ployee of the Department of Justice, or bureau or agency 
thereof, may— 

(i) use the information furnished by the applicant 
pursuant to an application filed under this section for 
any purpose other than to make a determination on 
the application, for enforcement of paragraph (6), or 
for the preparation of reports to Congress under sec-
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tion 404 of the Immigration Reform and Control Act of 
1986; 

(ii) make any publication whereby the information 
furnished by any particular applicant can be identi-
fied; or 

(iii) permit anyone other than the sworn officers and 
employees of the Department or bureau or agency or, 
with respect to applications filed with a designated en-
tity, that designated entity, to examine individual ap-
plications. 

(B) REQUIRED DISCLOSURES.—The Attorney General 
shall provide the information furnished under this section, 
and any other information derived from such furnished in-
formation, to a duly recognized law enforcement entity in 
connection with a criminal investigation or prosecution, 
when such information is requested in writing by such en-
tity, or to an official coroner for purposes of affirmatively 
identifying a deceased individual (whether or not such in-
dividual is deceased as a result of a crime). 

(C) AUTHORIZED DISCLOSURES.—The Attorney General 
may provide, in the Attorney General’s discretion, for the 
furnishing of information furnished under this section in 
the same manner and circumstances as census information 
may be disclosed by the Secretary of Commerce under sec-
tion 8 of title 13, United States Code. 

(D) CONSTRUCTION.— 
(i) IN GENERAL.—Nothing in this paragraph shall be 

construed to limit the use, or release, for immigration 
enforcement purposes or law enforcement purposes of 
information contained in files or records of the Service 
pertaining to an application filed under this section, 
other than information furnished by an applicant pur-
suant to the application, or any other information de-
rived from the application, that is not available from 
any other source. 

(ii) CRIMINAL CONVICTIONS.—Information concerning 
whether the applicant has at any time been convicted 
of a crime may be used or released for immigration en-
forcement or law enforcement purposes. 

(E) CRIME.—Whoever knowingly uses, publishes, or per-
mits information to be examined in violation of this para-
graph shall be fined not more than $10,000. 

(6) PENALTIES FOR FALSE STATEMENTS IN APPLICATIONS.— 
Whoever files an application for adjustment of status under 
this section and knowingly and willfully falsifies, misrepre-
sents, conceals, or covers up a material fact or makes any false, 
fictitious, or fraudulent statements or representations, or 
makes or uses any false writing or document knowing the 
same to contain any false, fictitious, or fraudulent statement or 
entry, shall be fined in accordance with title 18, United States 
Code, or imprisoned not more than five years, or both. 

(7) APPLICATION FEES.— 
(A) FEE SCHEDULE.—The Attorney General shall provide 

for a schedule of fees to be charged for the filing of applica-
tions for adjustment under subsection (a) or (b)(1). The At-
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torney General shall provide for an additional fee for filing 
an application for adjustment under subsection (b)(1) after 
the end of the first year of the 2-year period described in 
subsection (b)(1)(A). 

(B) USE OF FEES.—The Attorney General shall deposit 
payments received under this paragraph in a separate ac-
count and amounts in such account shall be available, 
without fiscal year limitation, to cover administrative and 
other expenses incurred in connection with the review of 
applications filed under this section. 

(C) IMMIGRATION-RELATED UNFAIR EMPLOYMENT PRAC-
TICES.—Not to exceed $3,000,000 of the unobligated bal-
ances remaining in the account established in subpara-
graph (B) shall be available in fiscal year 1992 and each 
fiscal year thereafter for grants, contracts, and cooperative 
agreements to community-based organizations for outreach 
programs, to be administered by the Office of Special 
Counsel for Immigration-Related Unfair Employment 
Practices: Provided, That such amounts shall be in addi-
tion to any funds appropriated to the Office of Special 
Counsel for such purposes: Provided further, That none of 
the funds made available by this section shall be used by 
the Office of Special Counsel to establish regional offices. 

(d) WAIVER OF NUMERICAL LIMITATIONS AND CERTAIN GROUNDS 
FOR EXCLUSION.— 

NUMERICAL LIMITATIONS DO NOT APPLY.—The numerical limi-
tations of sections 201 and 202 shall not apply to the adjust-
ment of aliens to lawful permanent resident status under this 
section. 

(2) WAIVER OF GROUNDS FOR EXCLUSION.—In the determina-
tion of an alien’s admissibility under subsections (a)(4)(A), 
(b)(1)(C)(i), and (b)(2)(B)— 

(A) GROUNDS OF EXCLUSION NOT APPLICABLE.—The pro-
visions of paragraphs (5) and (7)(A) of section 212(a) shall 
not apply. 

(B) WAIVER OF OTHER GROUNDS.— 
(i) IN GENERAL.—Except as provided in clause (ii), 

the Attorney General may waive any other provision 
of section 212(a) in the case of individual aliens for hu-
manitarian purposes, to assure family unity, or when 
it is otherwise in the public interest. 

(ii) GROUNDS THAT MAY NOT BE WAIVED.—The fol-
lowing provisions of section 212(a) may not be waived 
by the Attorney General under clause (i): 

(I) Paragraphs (2)(A) and (2)(B) (relating to 
criminals). 

(II) Paragraph (2)(C) (relating to drug of-
fenses)ø, except for so much of such paragraph as 
relates to a single offense of simple possession of 
30 grams or less of marihuana¿. 

(III) Paragraph (3) (relating to security and re-
lated grounds). 

(IV) Paragraph (4) (relating to aliens likely to 
become public charges) insofar as it relates to an 
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application for adjustment to permanent resi-
dence. 

Subclause (IV) (prohibiting the waiver of section 
212(a)(4)) shall not apply to an alien who is or was an 
aged, blind, or disabled individual (as defined in sec-
tion 1614(a)(1) of the Social Security Act). 

(iii) SPECIAL RULE FOR DETERMINATION OF PUBLIC 
CHARGE.—An alien is not ineligible for adjustment of 
status under this section due to being inadmissible 
under section 212(a)(4) if the alien demonstrates a his-
tory of employment in the United States evidencing 
self-support without receipt of public cash assistance. 

(C) MEDICAL EXAMINATION.—The alien shall be required, 
at the alien’s expense, to undergo such a medical examina-
tion (including a determination of immunization status) as 
is appropriate and conforms to generally accepted profes-
sional standards of medical practice. 

(e) TEMPORARY STAY OF DEPORTATION AND WORK AUTHORIZATION 
FOR CERTAIN APPLICANTS.— 

(1) BEFORE APPLICATION PERIOD.—The Attorney General 
shall provide that in the case of an alien who is apprehended 
before the beginning of the application period described in sub-
section (a)(1)(A) and who can establish a prima facie case of 
eligibility to have his status adjusted under subsection (a) (but 
for the fact that he may not apply for such adjustment until 
the beginning of such period), until the alien has had the op-
portunity during the first 30 days of the application period to 
complete the filing of an application for adjustment, the alien— 

(A) may not be deported, and 
(B) shall be granted authorization to engage in employ-

ment in the United States and be provided an ‘‘employ-
ment authorized’’ endorsement or other appropriate work 
permit. 

(2) DURING APPLICATION PERIOD.—The Attorney General 
shall provide that in the case of an alien who presents a prima 
facie application for adjustment of status under subsection (a) 
during the application period, and until a final determination 
on the application has been made in accordance with this sec-
tion, the alien— 

(A) may not be deported, and 
(B) shall be granted authorization to engage in employ-

ment in the United States and be provided an ‘‘employ-
ment authorized’’ endorsement or other appropriate work 
permit. 

(f) ADMINISTRATIVE AND JUDICIAL REVIEW.— 
(1) ADMINISTRATIVE AND JUDICIAL REVIEW.—There shall be 

no administrative or judicial review of a determination respect-
ing an application for adjustment of status under this section 
except in accordance with this subsection. 

(2) NO REVIEW FOR LATE FILINGS.—No denial of adjustment 
of status under this section based on a late filing of an applica-
tion for such adjustment may be reviewed by a court of the 
United States or of any State or reviewed in any administra-
tive proceeding of the United States Government. 

(3) ADMINISTRATIVE REVIEW.— 
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(A) SINGLE LEVEL OF ADMINISTRATIVE APPELLATE RE-
VIEW.—The Attorney General shall establish an appellate 
authority to provide for a single level of administrative ap-
pellate review of a determination described in paragraph 
(1). 

(B) STANDARD FOR REVIEW.—Such administrative appel-
late review shall be based solely upon the administrative 
record established at the time of the determination on the 
application and upon such additional or newly discovered 
evidence as may not have been available at the time of the 
determination. 

(4) JUDICIAL REVIEW.— 
(A) LIMITATION TO REVIEW OF DEPORTATION.—There 

shall be judicial review of such a denial only in the judicial 
review of an order of deportation under section 106 (as in 
effect before October 1, 1996). 

(B) STANDARD FOR JUDICIAL REVIEW.—Such judicial re-
view shall be based solely upon the administrative record 
established at the time of the review by the appellate au-
thority and the findings of fact and determinations con-
tained in such record shall be conclusive unless the appli-
cant can establish abuse of discretion or that the findings 
are directly contrary to clear and convincing facts con-
tained in the record considered as a whole. 

(C) JURISDICTION OF COURTS.—Notwithstanding any 
other provision of law, no court shall have jurisdiction of 
any cause of action or claim by or on behalf of any person 
asserting an interest under this section unless such person 
in fact filed an application under this section within the 
period specified by subsection (a)(1), or attempted to file a 
complete application and application fee with an author-
ized legalization officer of the Service but had the applica-
tion and fee refused by that officer. 

(g) IMPLEMENTATION OF SECTION.— 
(1) REGULATIONS.—The Attorney General, after consultation 

with the Committees on the Judiciary of the House of Rep-
resentatives and of the Senate, shall prescribe— 

(A) regulations establishing a definition of the term ‘‘re-
sided continuously’’, as used in this section, and the evi-
dence needed to establish that an alien has resided con-
tinuously in the United States for purposes of this section, 
and 

(B) such other regulations as may be necessary to carry 
out this section. 

(2) CONSIDERATIONS.—In prescribing regulations described in 
paragraph (1)(A)— 

(A) PERIODS OF CONTINUOUS RESIDENCE.—The Attorney 
General shall specify individual periods, and aggregate pe-
riods, of absence from the United States which will be con-
sidered to break a period of continuous residence in the 
United States and shall take into account absences due 
merely to brief and casual trips abroad. 

(B) ABSENCES CAUSED BY DEPORTATION OR ADVANCED PA-
ROLE.—The Attorney General shall provide that— 
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(i) an alien shall not be considered to have resided 
continuously in the United States, if, during any pe-
riod for which continuous residence is required, the 
alien was outside the United States as a result of a de-
parture under an order of deportation, and 

(ii) any period of time during which an alien is out-
side the United States pursuant to the advance parole 
procedures of the Service shall not be considered as 
part of the period of time during which an alien is out-
side the United States for purposes of this section. 

(C) WAIVERS OF CERTAIN ABSENCES.—The Attorney Gen-
eral may provide for a waiver, in the discretion of the At-
torney General, of the periods specified under subpara-
graph (A) in the case of an absence from the United States 
due merely to a brief temporary trip abroad required by 
emergency or extenuating circumstances outside the con-
trol of the alien. 

(D) USE OF CERTAIN DOCUMENTATION.—The Attorney 
General shall require that— 

(i) continuous residence and physical presence in the 
United States must be established through documents, 
together with independent corroboration of the infor-
mation contained in such documents, and 

(ii) the documents provided under clause (i) be em-
ployment-related if employment-related documents 
with respect to the alien are available to the applicant. 

(3) INTERIM FINAL REGULATIONS.—Regulations prescribed 
under this section may be prescribed to take effect on an in-
terim final basis if the Attorney General determines that this 
is necessary in order to implement this section in a timely 
manner. 

(h) TEMPORARY DISQUALIFICATION OF NEWLY LEGALIZED ALIENS 
FROM RECEIVING CERTAIN PUBLIC WELFARE ASSISTANCE.— 

(1) IN GENERAL.—During the five-year period beginning on 
the date an alien was granted lawful temporary resident status 
under subsection (a), and notwithstanding any other provision 
of law— 

(A) except as provided in paragraphs (2) and (3), the 
alien is not eligible for— 

(i) any program of financial assistance furnished 
under Federal law (whether through grant, loan, guar-
antee, or otherwise) on the basis of financial need, as 
such programs are identified by the Attorney General 
in consultation with other appropriate heads of the 
various departments and agencies of Government (but 
in any event including the State program of assistance 
under part A of title IV of the Social Security Act), 

(ii) medical assistance under a State plan approved 
under title XIX of the Social Security Act, and 

(iii) assistance under the Food and Nutrition Act of 
2008; and 

(B) a State or political subdivision therein may, to the 
extent consistent with subparagraph (A) and paragraphs 
(2) and (3), provide that the alien is not eligible for the 
programs of financial assistance or for medical assistance 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00458 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



459 

described in subparagraph (A)(ii) furnished under the law 
of that State or political subdivision. 

Unless otherwise specifically provided by this section or other 
law, an alien in temporary lawful residence status granted 
under subsection (a) shall not be considered (for purposes of 
any law of a State or political subdivision providing for a pro-
gram of financial assistance) to be permanently residing in the 
United States under color of law. 

(2) EXCEPTIONS.—Paragraph (1) shall not apply— 
(A) to a Cuban and Haitian entrant (as defined in para-

graph (1) or (2)(A) of section 501(e) of Public Law 96–422, 
as in effect on April 1, 1983), or 

(B) in the case of assistance (other than assistance under 
a State program funded under part A of title IV of the So-
cial Security Act) which is furnished to an alien who is an 
aged, blind, or disabled individual (as defined in section 
1614(a)(1) of the Social Security Act). 

(3) RESTRICTED MEDICAID BENEFITS.— 
(A) CLARIFICATION OF ENTITLEMENT.—Subject to the re-

strictions under subparagraph (B), for the purpose of pro-
viding aliens with eligibility to receive medical assist-
ance— 

(i) paragraph (1) shall not apply, 
(ii) aliens who would be eligible for medical assist-

ance but for the provisions of paragraph (1) shall be 
deemed, for purposes of title XIX of the Social Security 
Act, to be so eligible, and 

(iii) aliens lawfully admitted for temporary residence 
under this section, such status not having changed, 
shall be considered to be permanently residing in the 
United States under color of law. 

(B) RESTRICTION OF BENEFITS.— 
(i) LIMITATION TO EMERGENCY SERVICES AND SERV-

ICES FOR PREGNANT WOMEN.—Notwithstanding any 
provision of title XIX of the Social Security Act (in-
cluding subparagraphs (B) and (C) of section 
1902(a)(10) of such Act), aliens who, but for subpara-
graph (A), would be ineligible for medical assistance 
under paragraph (1), are only eligible for such assist-
ance with respect to— 

(I) emergency services (as defined for purposes 
of section 1916(a)(2)(D) of the Social Security Act), 
and 

(II) services described in section 1916(a)(2)(B) of 
such Act (relating to service for pregnant women). 

(ii) NO RESTRICTION FOR EXEMPT ALIENS AND CHIL-
DREN.—The restrictions of clause (i) shall not apply to 
aliens who are described in paragraph (2) or who are 
under 18 years of age. 

(C) DEFINITION OF MEDICAL ASSISTANCE.—In this para-
graph, the term ‘‘medical assistance’’ refers to medical as-
sistance under a State plan approved under title XIX of 
the Social Security Act. 

(4) TREATMENT OF CERTAIN PROGRAMS.—Assistance furnished 
under any of the following provisions of law shall not be con-
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strued to be financial assistance described in paragraph 
(1)(A)(i): 

(A) The Richard B. Russell National School Lunch Act. 
(B) The Child Nutrition Act of 1966. 
(C) The The Carl D. Perkins Career and Technical Edu-

cation Act of 2006. 
(D) Title I of the Elementary and Secondary Education 

Act of 1965. 
(E) The Headstart-Follow Through Act. 
(F) Title I of the Workforce Innovation and Opportunity 

Act. 
(G) Title IV of the Higher Education Act of 1965. 
(H) The Public Health Service Act. 
(I) Titles V, XVI, and XX, and parts B, D, and E of title 

IV, of the Social Security Act (and titles I, X, XIV, and XVI 
of such Act as in effect without regard to the amendment 
made by section 301 of the Social Security Amendments of 
1972). 

(5) ADJUSTMENT NOT AFFECTING FASCELL-STONE BENEFITS.— 
For the purpose of section 501 of the Refugee Education Assist-
ance Act of 1980 (Public Law 96–122), assistance shall be con-
tinued under such section with respect to an alien without re-
gard to the alien’s adjustment of status under this section. 

(i) DISSEMINATION OF INFORMATION ON LEGALIZATION PRO-
GRAM.—Beginning not later than the date designated by the Attor-
ney General under subsection (a)(1)(A), the Attorney General, in co-
operation with qualified designated entities, shall broadly dissemi-
nate information respecting the benefits which aliens may receive 
under this section and the requirements to obtain such benefits. 

* * * * * * * 
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Committee Correspondence 

fl.,5. iJtousc of Rrprrscntatiors 
IU!mmimc on l?lgrirnlturc 

'Room 1101, '!Jlngrnonn !Joust 0)ftlct J:luilding 

Ulashington, 19( 2om-0001 

The Honorable Jerrold Nadler 
Chairman, Committee on the Judiciary 
U.S. House of Representatives 
2138 Rayburn House Office Building 
Washington, D,C, 20515 

Dear Mr. Chairman: 

(202) 225-2171 

March 23. 2022 

This Jetter confirms our mutual understanding regarding H.R. 3617, the Mar/iuana Opportunity 
Reinvestment and Expungement (MORE) Act of 2021, Thank you for collaborating with the 
Committee on Agriculture on the matters within our jurisdiction, 

The Committee on Agriculture will forego any further consideration of this bill so that it may 
proceed expeditiously to the House floor for consideration, However, by foregoing consideration 
at this time, we do not waive any jurisdiction over any subject matter contained in this or similar 
legislation. We request our Committee be consulted and involved as this bill moves forward so 
that we may address any remaining issues in our jurisdiction. The Committee on Agriculture also 
reserves the right to seek appointment of any appropriate number of conferees to any House
Senate conference involving this or similar legislation and ask that you support any such request. 

We would appreciate a response to this letter confirming this understanding with respect to H.R. 
3617, and request that a copy of our letters on this matter by published in the Congressional 
Record during Floor consideration. 

cc: The Honorable Glenn Thompson 
The Honorable Jim Jordan 

Sincerely, 

David Scott 
Chairman 

The Honorable Nancy Pelosi, Speaker 
The Honorable Jason Smith, Parliamentarian 
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Q.:ongrms of tht 1:lnit£d ~tatts 
!\!!US£ llf 'Rf:pM!ltatnlt'.S 

The Honorable David Scott 
Chainnan 
Committee on Agriculture 
U.S. House of Representatives 
l.lO l Longworth House Olli cc Building 
Washington. DC 20515 

Dear Chairman Scott: 

March 23, 2022 

lam 
Expungement 

concerning RR. 3617, the '·Marijuana Opportunity Reinvestment and 
the "MORE Act of 2021." 

work cooperatively on this legislation. I recognize that 
within the jurisdiction of the Committee on Agriculture. I 

will not consider !-LR. 3617 and agree that the 
inaction with respect to the not waive any future jurisdictional claim 
over the matters contained in H.R. 36 l 7 which fall \Vithin your Committce~s Rule X jurisdiction. 

I will ensure that our exchange of letters is included in the Conz,,es.,io.nal 
floor consideration of the bilL I appreciate your cooperation 
fonvard to continuing to work with yon as this measure moves 

Sincerely, 

~~--
Jerrold Nadler 

Chairman 

cc: The Honorable Jim Jordan, Ranking Member, Committee on the Judiciary 
The Honorable Jason Smith. Parliamentarian 

process. 

The Honorable Glenn '"Gf" Thompson. Ranking Member. Committee on Agriculture 

497 
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COMMITTEE ON 
EDUCATION AND LABOR 
US. HOUSE OF REPRESENTATIVES 

2'178 RAYBURN HOUSE OFFICE BUILOINO 
WASHINGTON. DC 20515-6100 

The Honorable Jerrold Nadler 
Chairman 
House Committee on the Judiciary 
U.S. House of Representatives 
2138 Rayburn !louse Office Building 
Washington, DC 20515 

Dear Chairnian Nadler: 

March 23. 2022 

Y.l'Sla'M""i'◊O.lr,lllr<-IC,"-"01 . .'I,"-. .................. ,. 
JOlll'lL901'10.0\!'fl-!C.,_ll'CIL-
0LIMHn-;(ll,ll".-.;tM.l"f,.f'•l<.V....1.0.. 

~E~~i~-
......... :;;0111•"'-~•.-;wc,(r 
!'I\J:11~ ~U.C•-1', lt).0.110 

::,~ .. ~~ =~:-r~~:: 10, .... 

~n~!~~i:r::.,"' o"""" ~.--◄.....,G9't, n~,..,.\!'c~ 
•.o..11l'I MILl.~,_,,tUIOIJ 
>ICfOll!•.-., .. ll.ll"To'.,'IIOl.
l(,0'f'lfltl:ll;t'Vil.0 ... 1':0'll'h 

~{1:~1~~:@I::~~"'°'" 

I write concerning !LR. 3617, the MORE Act. This bill was primarily refurred to the Committee 
on Judiciary, and additionally to the Committee on Education and Labor. As a result of 
Leadership and the Committee on the Judiciary having consulted with me conceming this bill 
generally, l agree to forgo formal consideration of the bill so the bill may proceed expeditiously 
to the House floor. 

The Committee on Education and Labor takes this action with our mutuai understanding that by 
forgoing formal consideration of H.R. 3617, we do not waive any jurisdiction over the su~jcct 
matter contained in this or similar kgblation 1 and we will he appropriately consulted and 
involved aR the bill or similar legislation moves forward so we may address any remaining issues 
within our Rule Xjurisdiction. l also request that you support my request to name members of 
the Committee on Education and Labor to any conference committee to consider such 
provisions. 

Finaily, I would appreciate a response confim1ing this understanding and ask that a copy of our 
exchange of letters on this matter be included in the committee report for H.R. 3617 and in the 
Congressional Re-cord during floor consideration thereof 

498 



464 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00464 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1 In
se

rt
 o

ffs
et

 fo
lio

 4
99

 h
er

e 
H

R
27

6P
1.

00
9

ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S

The Honorable Jerrold Nadler 
March 23, 2022 
Page 2 

Sincerely, 

Robert C. "Bobby" Scott 
Chairman 

cc: The Honorable Virginia Foxx, Ranking Member, Committee on Education and Labor 
The Honorable Jim Jordan, Ranking Member, Committee on the Judiciary 
The Honorable Nancy Pelosi, Speaker 
The Honorable Steny Hoyer, Majority Leader 
The Honorable Jason Smith, Parliamentarian 
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OHi tlU..,O'ftfD SfVfNT'fH•m-4 CC)f,j{lftflS 

O:::ongrms of tht linittd ~rates 
tlonst of 'Rtprurnu1ti11ts 
COMMITTEE ON THE JUDICIARY 

2138 f\A'!'aUJt'.'t HOO.ti o..-,a 9\lll.D,.G 

WA.al-llH(lTOH, DC 2051M21e. 

l2<l2J221!--l"'51 
l"""1••.,.i'I••--.. " 

March 23. 2022 

The Honorable Robert C. ""Bobby"" Scott 
Chainnan 
Committee on Education and Lahor 
U.S. House of Representatives 
2176 Rayburn House Office Building 
Washington. DC 20515 

Dear Chainnan Scott: 

MW ,Wll'IOAiH, O",,. 
l:IANII.-Wnif•1'1 

I am writing to you concerning l-!.R. 3617, the "Marijuana Opportunity Reinvestment and 
Expungement Act of202 I" or the '·MORE Act of 2021." 

l appreciate your willingness to \York cooperatively on this legislation. I recognize that 
the bill contains provisions that fall vvithin the jurisdiction of the Committee on Education and 
Labor. f acknowledge that your Committee will not fonnally consider! LR. 3617 and agree that 
the inaction of your Committee with respect to the hill docs not waive an_y future jurisdidiona! 
claim over the matters contained in lI,R. 3617 which fall \Vithin your Committee's Rule X 
jurisdiction, 

I will ~nsurc that our exchange of letters is included in the Congressional R1.'c:ord during 
floor consideration of the bill. I appreciate your cooperation regarding this legislation and look 
fonvard to continuing to work ,vith you as this measure moves through the legislative process. 

Sincerely, 

~~ 
Chainnan 

cc: The Honorable Jim Jordan. Ranking tv1emhcr, Committee on the Judiciary 
The Honorable Jason Smith. Parliamentarian 
The l Ionorable Virginia Foxx. Ranking T\1cmbcr, Committee on Education and Labor 
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ONE HUNDRED SEVENTEENTH CONGRESS 

qcongrr1111 of tbr tintttb ~tattii 
~ouue of 3&.epreuentatfbeu 

COMMITTEE ON ENERGY AND COMMERCE 
2125 RAYBURN HOUSE OFFICE BUILDING 

WASHINGTON. DC 20515-6115 

The Honorable Jerrold Nadler 
Chainnan 
Committee on Judiciarv 
2138 Rayburn !-louse Office Building 
Washington, DC 20515 

Dear Chairman Nadler: 

March 23, 2022 

! write concerning H.R. 3617, the "Marijuana Opportunity Reinvestment and 
Expungement Act of202 I," which was additionally referred to the Committee on Energy and 
Commerce. 

ln recognition of the desire to expedite consideration ofH.R. 3617, the Committee on 
Energy and Commerce agrees to waive formal consideration of the bill as to provisions that fall 
within the rule X jurisdiction of the Committee on Energy and Commerce. The Committee takes 
this action with the mutual understanding that we do not waive any jurisdiction over the su~jcct 
matter contained in this or similar legislation, and that the Committee will be appropriately 
consulted and involved as this bill or similar legislation moves forward so that we may address 
any remaining issues within our jurisdiction. I also request that you support my request to name 
members of the Committee on Energy and Commerce to any conference committee to consider 
such provisions. 

Finally, I would appreciate the inclusion of this letter into the report on l-l.R. 3617. 

Sincerely, 

lita,J. p ,Jk.,,f-
Frank Pallone, Jr. 
Chairman 
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cc. The Honorable Nancy Pelosi, Speaker 
The Honorable Steny Hoyer, Majority Leader 
The Honorable Cathy McMorris Rodgers, Ranking Member, Committee on Energy and 
Commerce 
The Honorable Jim Jordan. Ranking Member, Committee on Judiciary 
The Honorable Jason Smith, Parliamentarian 
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ONI +u.111tON:O liE'f'l!JlolTHHiH COHGIH!lts 

cton;rms of tht \tnittd ~mtm 
1'io11St of Rqirtstnmtinm 
COMMITTEE ON THE JUOIClAIW 

W••J.fH:'.TO"l, OC 20111-1211 

\202) :15-.-1 
J1IO'l"""',_,,,.,p 

The Honorable Frank Pallone, Jr. 
Chairman 
Committee on Energy and Commerce 
U.S. House of Representatives 
2125 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman Pallone: 

March 23, 2022 

J am writing to you concerning l LR. 3617, the "Marijuana Opportunity Reinvestment and 
Expungement Act of2021" or the "MORE Act of 2021." 

I appreciate your ,villingncss to work cooperatively on this legislation. I recognize that 
the bill contains provisions that fall within the jurisdiction of the Committee on Energy and 
Commerce. I acknowledge that your Committee will not formally consider H.R. 3617 and agree 
that the inaction of your Committee with respect to the bill docs not waive any future 
jurisdictional claim over the matters contained in H.R. 3617 ,vhich fall within your Committee's 
Rule X jmisdiction. 

I will ensure that our exchange ofletters is included in the Congressional Record during 
floor consideration of the bill. I appreciate your cooperation regarding this legislation and look 
forward to continuing to vvork with you as this measure moves through the legislative process, 

Sincerely, 

Jerrold Nadler 
Chairman 

cc: The Honorable Jirn Jordan, Ranking Member, Committee on the Judiciary 
The Honorable Jason Smith, Parliamentarian 
The Honorable Cathy McMorris Rodgers, Ranking Member, Committee on Energy and 
Commerce 
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Q'.mnmittte 1m ~atural llr.suurm1 
tlllllommn1.1n. il<!: 2.LT515 

The HoMrable Jerrold Nadler 
Chair 
Committee on the Judiciary 
U.S. lJouse of Representatives 
2 I 4 l Rayburn House Office Building 
Washington. DC 20515 

Dear Chair Nadler: 

tvfarch 22, 2022 

ln recognition of the goal of expediting consideration of H.R. 36 l 7, the ··Marijuana Opportunit, 
Reinvestment and Expungement Act of2021," the Committee on Natural Resources agrees to waive formal 
consideration of the b]ll as to provisions that fall within the Rule Xjurisdiction of the Cormnittcc on Natural 
Resources. 

The Cornmittee on Natural Resources takes this action ,vith the mutual understanding that in doing 
do not waive any jurisdiction over the su~ject matter contained in this or similar legislation, and that the 
Committee will be appropriately consulted and involved as the hill or similar legislation moves forward so 
that we may address any remaining issues within our jurisdiction. Our Committee also reserves the right to 
seek appointment of conferees to any House-Senate conference involving this or sirnilar legislation. 

I also ask that a copy of our exchange of letters on this matter be included in the Congressional Rf!cord. I 
appreciate your cooperation regarding this legislation and look forward to continuing to \vork with you 
this measure moves through the legislative process. 

Sincerely, 

Raii\ M. Grijalva 
Chair 
House Natural Resources Committee 

Cc: The Honorable Bruce \\Testerman, Ranking Mernber, Committei:.! on Nawral Resources 
The Honorable Jim Jordan. Ranking Member, Committee on the Judiciary 
The Honorable Jason Smith, Parliamentarian 
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CHi HUNOA;fO V.Vfof•fffHffH CONGfllU 

O::ongrtss of tht tinittd ~rates 
tlonst of 'Rq1ll!mt1tiom 

The Honorable Ra/ii TYL Grijalva 
Chairman 
Committee on Natural Resources 
l J .S. House of Representatives 

COMMITTEE ON THE JUDICIARY 

21st RAVll.Jllll"I tlGt.l'H' 0..,ICI 81JfU)l'k(~ 

W•aM .... QTQN, OC 20lll-8118 

120212_, 
Mlo.lrV"""-••QIII 

March 23. 2022 

1324 Longworth House Office Building 
\Vashington. DC 205 l 5 

Dear Chainnan (irijalva: 

*.ltl'IOAol<l,O.,.J 
~A-.,HQ'-'fVlf/11 

I am ¥.riting to you concerning H.R. 3617. the .. Marijuana Opportunity Reinvestment and 
Expungement Act of 2021" or the "MORE Act of2021." 

l appreciate your willingness to work cooperatively on this legislation. I recognize that 
the bill contains provisions that fall within the jurisdiction of the Committee on Natural 
Resources. I acknowledge that your Commitke will not formally consider H.R. 36 l 7 and agree 
that the inaction of your Committee \Vith rcspc<.:t to the bill does not waive any future 
jurisdictional claim over the matters contained in H.R. 3617 \vhich fall within your Committee's 
Ruic X jurisdiction. 

I will ensure that our exchange of letters is included in the Congressional Record during 
floor consideration of the bi IL I appreciate your cooperation regarding this legislation and look 
forv,ard to continuing to \1i.:ork vvith you as this measure moves through the kgislative process. 

Sincerely. 

Jerrold Nadler 
Chairman 

cc: The Honorable Jim Jordan, Ranking Member, Committee on the Judiciary 
"I 'he Honorable Jason Smith, Parliamentarian 
The Honorable Bruce Westerman, Ranking Member, Committee on Natural Resources 

505 



471 

VerDate Sep 11 2014 03:39 Mar 25, 2022 Jkt 029006 PO 00000 Frm 00471 Fmt 6659 Sfmt 6601 E:\HR\OC\HR276P1.XXX HR276P1 In
se

rt
 o

ffs
et

 fo
lio

 5
06

 h
er

e 
H

R
27

6P
1.

01
6

ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S

ONE HUNDRED SEVENTEENTH CONGRESS 

~ongrtss of tbe (!tlniteb ~tates 
~ousr of :l,cprcsmtatillrs 

COMMITTEE ON OVERSIGHT ANO REFORM 

2~57 RAYeUAN HOUSE OfflC~ Bun.DINO 

W.a.,S\HINGTON, DC 20515---0143 
...... , .. ,,., ,;,Q,'lr7'~-' 
1,1,.._,..,.,. ;:,;t~,Jj~(•(),,) 

March 22, 2022 

The Honorable Jerrold Nadler 
Chairman 
Committee on the Judiciary 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Chairman Nadler: 

J ... ,n~ :o,•1. IU ICU, <l 
•i,.;...>;,"l'.' -,; .. Pill~ \I\. ~,i,f ~ 

I write concerning !-!.R. 3617, the Marijuana Opportunity Reinvestment and 
Expungement Act. This bill contains provisions within the jurisdiction of the Committee on 
Oversight and Reform. As a result of your having consulted with me concerning the provisions 
of the bill that fall within our Rule X jurisdiction, I agree to forgo consideration of the bill, so the 
bill may proceed expeditiously to the !louse floor. 

The Committee takes this action with our mutual understanding that by foregoing 
consideration ofH.R. 3617, we do not waive any jurisdiction over the subject matter contained in 
this or similar legislation, and we will be appropriately consulted and involved as the bill or 
similar legislation moves forward so we may address any remaining issues within our Rule X 
jurisdiction. Futther, I request your support for the appointment of conferees from the 
Committee on Oversight and Reform during any House-Senate conference on this or related 
legislation. 

Finally, I would appreciate a response confirming this understanding and ask that a copy 
of our exchange of letters on this matter be included in the bill report filed by the Committee on 
the Judiciary as well as in the Congressional Record during floor consideration thereof. 

Sincerely, 

/! __ ✓•. J LL ~~ 
~loney 
Chairwoman 
Committee on Oversight and Reform 

cc: The Honorable Nancy Pelosi, Speaker 
House of Representatives 
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The Honorable James Comer, Ranking Member 
Committee on Oversight and Reform 

The Honorable Jim Jordan, Ranking Member 
Committee on the Judiciary 

Jason Smith, Parliamentarian 
House of Representatives 
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<Eongrrss of the tinittd ~rates 
tt.onst of 'Rqirmtntatillt!i 

The Honorable Carolyn B, Maloney 
Chairwoman 
Committee on Oversight and Reform 
lLS. House of Representatives 
2157 Rayburn House Office Building 
Viashington, DC 205 I 5 

Dear Chairwoman tvlaloney: 

lam 

March 23. 2022 

HK 3617, the "Marijuana Opportunity Reinvestment and 
Act of2021." 

I appreciate to \York cooperatively on this legislation. 
the bill contains provisions that within the jurisdiction of the Committee on 
Reform. I acknowledge that ,our Committee will not fom1ally consider H.R. 
that the inaction of your Committee with respect to the bill docs not \Vaive any future 
uri;;dic:lional claim over the matters contained in H.R. 3617 which fall within your Committee's 

X jurisdiction. 

I \Vil! ensure that our exchange of letters is included in the 
floor consideration of the bill. I appreciate your cooperation regarding 
forward to continuing to work with you as this measure moves through the 

Sincerely, 

Jerrold Nadler 
Chaimian 

cc: The Honorable Jim Jordan. Ranking ~ember, Committee on the Judiciary 
The Honorable Jason Smith, Parliainentarian 
The Honorable James Come-r, Ranking tv1ember, Committee on Oversight and Reform 
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NE'A' YORK 

~ongrcss of the linitcd ~rotes 
1:1.!3. t1onsc of Rcprcscntatiocs 

U:ommtrrcc on _Small J3usinrns 

The Honorable Jerrold Nadler 
Chairman 
Committee on the Judiciary 
U.S. House of Representatives 
Washin6>ton. D.C. 20515 

Dear Chairman Nadler, 

no1 llJ~_bum tlonsc ('lflicc l5uilrting 
l1Jdshmgtm1, Bl! ~Oili-tH11 

March 2 l. 2022 

I am writing v:ith respect to H.R. 3617. the .. Marijuana Opportunity Reinvestment and 
Expungcment Act of 2021 '". Thank you for consulting with the Committee on Small Business 
regarding the matters in H.R. 3617 that fall within the Committee's jurisdiction. 

As a result or your consultation with us on this measure and in order to expeditiously move the 
bill to the floor. l forego further consideration of !LR. 3617. The Committee on Small Business 
takes this action with our mutual understanding that \VC do not \Vaive any jurisdiction over the 
subject matter contained in this or similar legislation, and the Committee will be appropriately 
consulted and involved as the hill or similar legislation moves forward so that we may address any 
remaining issues that fall within our jurisdiction. Further, I request your support for the 
appointment of an appropriate number of conferees from the Committee on Small Business during 
any House-Senate conference involving this or similar legislation. 

Finally~ l \vould appreciate your response to this letter confirming our understanding regarding 
I I.R. 3617 and would ask that a copy of our exchange of letters on this matter be included in the 
Committee Report and the Congressional Record during floorconsidcrationofthc measure. Thank 
you for the cooperative spirit in ,vhich you have worked regarding this matter and others betv,-een 
our respective committees. 

Sincere Iv. 

~Q,,)~~-
Nydia M. Velazquez 
Chairwoman 
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ONE. HUNOAEO Sf.VENTE£NTH CONGRESS 

(tongnss of the ilnitrd ~tatcs 
tlonst of 'Rtprmrnmtium 
COMMITTEE ON THE JUOICIARV 

.2138 fiAYSVRN HOUSE ◊FF« 81J!LOING 

WA:SHlf../{>TON, OC 20515-f!216 

The Honorable Nydia M. V elazqucz 
Chairwoman 
Committee on Small Business 
U.S. House of Representatives 
2361 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairwoman Velazquez: 

March 2 l. 2022 

I am writing to you concerning H.R. 3617. the ··Marijuana Opportunity Reinvestment and 
Expungcmcnt Act of2021" or the "MORE Act of 2021." 

I appreciate your willingness to work cooperatively on this legislation. [ recognize that 
the bill contains provisions that fall within the jurisdiction of the Committee on Small Business. 
I acknowledge that your Committee will not formally consider H.R. 3617 and agree that the 
inaction of your Committee with respect to the bill does not \vaive any future jurisdictional claim 
over the matters contained in l I.R. 3617 which fall within your Committee·s Rule X jurisdiction. 

r \vii! ensure that our exchange of letters is included in the Congressional Record during 
floor consideration of the bi IL I appreciate your cooperation regarding this legislation and look 
fonvard to continuing to work with you as this measure moves through the legislative process. 

Sincerely, 

~~ 
Chairman 

cc: The Honorable Jim Jordan, Ranking Member, Committee on the Judiciaiy 
The Honorable Jason Smith, Parliamentarian 
The Honorable Blaine Luetkemeyer. Ranking Member. Committee on Small Business 
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jftl,'f n. ~('jf,mo 
ilf-hmr 

k•••riw ... U•thitk 
<;::.!'i'Oun:t,,a 

l!.Co1mnittec on Z!J:'.rnm,portation aull .3lnfrnstrnctnre 
ta.~. J)ousc of l\cpresrutatiues 

Was!Jington ilill!.C 20515 

The Honorable Jerrold Nadkr 
Chainnan, Committee on the Judiciary 
House of Representatives 
2138 Rayburn House Office Building 
Washington, D.C. 20515 

Dear Chairman Nadler; 

March 23. 2022 

;%-Mu~r,11.ic-3 

ll,mk111gfflrmbrr 
PuJJ.11•• 

!\,p.,;,i,1.c.,,~,,-.ru,r,,,;;:-.1 

l write concerning flR 3617, the MORE Act of 2021. There are certain provisions in this 
legislation that fall within the Rule Xjurisdiction of the Committee on Transportation and 
Infrastructure. 

In order to expedite tloor consideration of !LR. 3617, the Committee on Transportation 
and Infrastructure agrees to forgo action on the bill. Hm,ever, this is conditional on our mutual 
understanding that forgoing consideration of the bill would not prejudice the Committee 'vith 
respect to the appointment of conterees or to any future jurisdictional claim o,er the subject 
matt(:rs contained in the bill or similar legislation that fall within the Committee ·s Rule X 
jurisdiction. f also request that you urge the Speaker to name members of this Committee to an, 
conforencc committee which is named to consider such provisions. 

I appreciate continuing to work collahoratively on this issue and respectfully request that 
a copy of this letter and your response acknowledging our jurisdictional interest be placed into 
the Congrtcs.riona/ Record during floor consideration oftLR. 3617. 

Sincerely, 

/,(if; 
Peter A. DeFazio 
Chair 

cc: Ranking Member Sam Graves 
Ranking Member Jim Jordan 
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[ongrtss of the tinitrd ~rotts 
t\1111Sc of 'Rtprrnrnmtiurn 

The Honorahlc Peter A, DeFazio 
Chainnan 

March 23. 2022 

Committee on Transportation and Infrastructure 
U.S. House of Representatives 
2165 Ravburn House Office Building 
Washington. DC 205 I 5 .. 

Dear Chairman Defazio: 

lam H.R. 3617. the --Marijuana Opportunity Reinvestment and 
Act of 202!." 

I apprcciat8 WlilllflCn,ess to work cooperatively on this legislation. I recognize that 
the bill contains provisions that \.vithin the jurisdiction of the Committee on 'T'ransportation 
and Infrastructure. I acknowledge that yuur Committel.! \Vill not formally consider H.K 3617 
and that the inaction of your Committee with to the bill does not waive any future 
urn;m,:uuua, claim over the matters contained in H.K which fall within your Committee·s 

I \Vill ensure that our exchange of letters is included in the Congressional 
floor consideration of the bill. l appreciate your cooperation this 
fonvard to continuing 10 \Vork \Vith you as this measure moves the 

Sincerely. 

~~ 
Jerrold Nadler 

Chairman 

cc: The l [onorablc Jim Jordan, Ranking Member. Committee on the Judiciaiy 
The Honorable Jason Smith, Parliamentarian 
The f Ionorable Sam Graves, Ranking Member. Comrnittee on Transportation and 
Infrastructure 
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The Honorable Jerrold Nadler 
Chaim1an 
Committee on the Judiciary 

'II.&. i,o!llie n! :l\,eprm!ltatille!i 

COMMITTEE OH WAYS ANO Mf!Af,i& 
110 LOMQWOll!:iH HOUH Ql",ic• •u1Lo•a 

(202) 225-3625 

Watiillltl!tt, :u: 20515-0348 
http:Jlwaysandme1rns,house-.gov 

March 22, 2022 

2138 Rayburn H(l\lSe Office [luilding 
Washington. D.C. 20515 

Dear Chaimrnn Nadler, 

1<.t:~1•1 •-"•OV 
ff).lf, 

lt,',lo(1<1-.;i•ui~•t"' 

GA-"'<AIOl1"i:I 
t.lfi..Qll.t'N1'H•-"'0ll'li:•;7<,"JIII 

Jn rec,,gnition of the desire to expedite consideration of H.R. 3617, the Marijuana 
Opportunity Reinvestment and Expungement Act of 2021, the Committee on Ways and Means 
agrees to waive fonnal consideration of the bill as to provisions that fall within the rnlc X 
jurisdiction of the Committee on Ways and Means. 

The Committee on Ways and Means takes this action with the mutual understanding that 
we do not \vaivc any jurisdiction over the subject matter contained in this or similar legislation. 
and the Committee will be appropriately consulted and involved as the bill or similar !egisl~tion 
moves forward so that \VC may address any remaining b$ues ·within our jurisdiction. Thi! 
Committee al&o reserves the right to seek &ppointmcnt of an appropriate number of conferees to 
any House-Senate conference involving this or similar legislation. 

Finally, I would appreciate your response to this letter confirming this understanding, and 
would ask that a copy of our exchange of letter on this matter be included in the Congressional 
Record during floor consideration of H.R. 361 7. 

Sincerely, 

Richard E. Neal 
Chairman 

cc: The Honorable Nancy Pelosi 
The Honorable Jim Jordan 
The Honornhle Kevin Brady 
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tlotmt of 'Rqlrmtnmci11m 
COMMITTEE ON THE JU!l!ClARY 

The Honorable Richard Neal 
Chairman 
Committee on Ways and Means 
U.S. House of Representatives 
I I 02 Longworth !louse Office Building 
Washington. DC 20515 

Dear Chainnan Neal: 

March 23. 2022 

I am writing to you concerning H.R. 3617, the ··MarUuana Opportunity Reinvestment and 
Expungement Act of 202 l" or the "MORE Act of 2021." 

l appreciate your willingness to work cooperatively on this legislation. I recognize that 
the bill contains provisions that fall within the jurisdiction of the Committee on Ways and 
Means. l acknowledge that your Committee will not formally consider H.R. 3617 and agree that 
the inaction of your Committee with respect to the bill does not waive any future jurisdictional 
claim over the matters contained in !LR. 3617 which fall within your Committee's Rule X 
jurisdiction. 

I will ensure that our exchange of letters is included in the Congressional Record during 
floor consideration of the bill. I appreciate your cooperation regarding this legislation and look 
fonvard to continuing to work with you as this measure moves through the legislative process. 

Sincerely, 

Jerrold Nadler 
Chairman 

cc: The Honorable Jim Jordan, Ranking Member, Committee on the Judiciary 
The Honorable Jason Smith, Parliamentarian 
The Honorable Kevin Brady. Ranking Member, Committee on Ways and Means 
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1 U.S. DRUG ENFORCEMENT ADMINISTRATION (DEA), NATIONAL DRUG THREAT ASSESSMENT 
(NDTA) (Mar. 2021). 

2 Id. 
3 Id. 
4 NATIONAL SURVEY ON DRUG USE AND HEALTH, https://www.drugabuse.gov/drug-topics/trends- 

statistics/national-drug-early-warning-system-ndews/national-survey-drug-use-health (last vis-
ited Oct. 12, 2021). 

5 U.S. DRUG ENFORCEMENT ADMINISTRATION (DEA), NATIONAL DRUG THREAT ASSESSMENT 
(NDTA) (Oct. 2018). 

6 The Comprehensive Drug Abuse Prevention and Control Act of 1970, Pub. L. No. 91–513 
(1970). 

7 NATIONAL CONFERENCE OF STATE LEGISLATURES, Cannabis Overview, https://www.ncsl.org/ 
research/civil-and-criminal-justice/marijuana-overview.aspx (last visited on Oct. 12, 2021). 

Minority Views 

H.R. 3617, the Marijuana Opportunity Reinvestment and 
Expungement Act of 2021, is flawed legislation that is designed to 
decriminalize marijuana at the federal level and remove it entirely 
from the Controlled Substances Act (CSA). This bill is an enormous 
federal subsidy and stimulus for the marijuana industry. This ex-
treme and unwise bill would open the floodgates to marijuana cul-
tivation, distribution, and sale within the United States—allowing 
bad actors and transnational criminal organizations to further ex-
ploit America’s addiction crisis. 

Marijuana remains the most commonly used illicit drug in the 
United States, and the overall landscape of marijuana, including 
its legality, research, cultivation, distribution, importation and use, 
continues to evolve. Although still illegal under Federal law, an in-
creasing number of states have passed legislation regarding the 
possession, use, and cultivation of marijuana and its associated 
products. While seizure amounts coming across the southwest bor-
der have decreased in recent years, Mexico remains the most sig-
nificant foreign source for marijuana available in the United 
States.1 Domestic marijuana production continues to increase, as 
does the availability and production of marijuana-related products 
including edibles, concentrates, and vapes.2 

MARIJUANA USAGE 

Marijuana remains the most illicitly used drug in the United 
States and is cultivated in all fifty states.3 According to the Na-
tional Survey on Drug Use and Health, there are currently 24 mil-
lion people (8.9 percent of the population) who use marijuana.4 In 
2016, the survey also estimated that ‘‘approximately 6.5 percent of 
adolescents aged 12 to 17, 20.8 percent of young adults aged 18– 
25, and 7.2 percent of adults aged 26 or older used marijuana at 
least once in the past month.’’ 5 

STATE MARIJUANA MEASURES 

Marijuana has been prohibited at the federal level since the 1937 
Marijuana Tax Act, which was later replaced by the CSA in 1970.6 
Since 1996, however, individual states and the District of Columbia 
have authorized a variety of measures relating to the use, posses-
sion, and cultivation of marijuana. Twenty-seven states and the 
District of Columbia have decriminalized marijuana, meaning that 
marijuana use or possession is not penalized with jail time.7 Thir-
ty-six states, four territories, and the District of Columbia have le-
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8 NATIONAL CONFERENCE OF STATE LEGISLATURES, State Medical Marijuana Laws, https:// 
www.ncsl.org/research/health/state-medical-marijuana-laws.aspx (last visited on Oct. 12, 2021). 

9 Supra, note 7. 
10 U.S. DRUG ENFORCEMENT ADMINISTRATION (DEA), NATIONAL DRUG THREAT ASSESSMENT 

(NDTA) (Mar. 2021). 
11 Drug Enforcement Agency, Denial of Petition to Initiate Proceedings to Reschedule Mari-

juana, 81 Fed. Reg. 53687 (Aug. 12, 2016). 
12 Id. 
13 Drug Enforcement Agency, Denial of Petition to Initiate Proceedings to Reschedule Mari-

juana, 76 Fed. Reg. 40551 (Jun. 30, 2011). 
14 Supra, note 11. 

galized ‘‘medical’’ marijuana.8 Eighteen states, two territories, and 
the District of Columbia have laws that permit the recreational use 
of marijuana.9 Law-enforcement agencies have reported that a 
number of marijuana businesses in these states have financial 
backing from illicit revenue streams, including transnational crimi-
nal organizations.10 

PETITIONS TO RESCHEDULE MARIJUANA UNDER THE CONTROLLED 
SUBSTANCES ACT 

During the Obama-Biden Administration, the Drug Enforcement 
Administration (DEA) considered and denied state requests to re-
schedule marijuana under the CSA. On November 30, 2011, Gov-
ernor Lincoln Chafee of Rhode Island and Governor Christine 
Gregoire of Washington submitted petitions to the DEA to reevalu-
ate marijuana as a Schedule I controlled substance and to move 
marijuana to a less-restrictive schedule under the CSA. In August 
2016, the DEA rejected the petitions after conducting a five-year 
evaluation process in conjunction with the Food and Drug Adminis-
tration (FDA).11 The DEA requested a scientific and medical eval-
uation and scheduling recommendation from the Department of 
Health and Human Services (HHS) and concluded that marijuana 
has a high potential for abuse, has no currently accepted medical 
use, and lacks an accepted level of safety for use under medical su-
pervision.12 The DEA has rejected similar petitions in the past.13 

FLAWS WITH H.R. 3617 

H.R. 3617 not only de-schedules and decriminalizes marijuana, it 
also creates a significant federal bureaucracy that would include 
new taxes, expansive grant programs, and a federal licensing re-
gime. This bill requires the Administrator of the Small Business 
Administration to provide taxpayer-funded loans to cannabis busi-
nesses. It also creates an Office of Cannabis Justice in the Depart-
ment of Justice, which would be responsible for awarding grants to 
assist ‘‘individuals adversely impacted by the war on drugs.’’ This 
bill defines ‘‘individuals adversely impacted by the war on drugs’’ 
so broadly that it includes not only an individual arrested or con-
victed for a federal marijuana offense, but also that individual’s 
parent, sibling, spouse, or child. 

H.R. 3617 disregards established science. This bill seeks to com-
pletely remove marijuana from the CSA despite HHS’s scientific 
and medical conclusion that marijuana has a high potential for 
abuse, has no currently accepted medical use, and lacks an accept-
ed level of safety for use under medical supervision.14 
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15 Beau Kilmer, et al., What America’s Users Spend on Illegal Drugs (Feb. 2014), https:// 
obamawhitehouse.archives.gov/sites/default/files/ondcp/policy-and-research/ 
wausid_results_report.pdf. 

16 Supra, note 1. 
17 NATIONAL INSTITUTE ON DRUG ABUSE (NIDA), MARIJUANA RESEARCH REPORT, (Jul. 2020). 
18 Jennan A. Phillips, et al., Marijuana in the Workplace: Guidance for Occupational Health 

Professionals and Employers: Joint Guidance Statement of the American Association of Occupa-
tional Health Nurses and the American College of Occupational and Environmental Medicine, 
63(4), SAGE JOURNALS, 139 (2015). 

19 Meier, M.H., et al., Persistent cannabis users show neuropsychological decline from child-
hood to midlife, 109(40), PROCEEDINGS OF THE NATIONAL ACADEMY OF SCIENCES OF THE UNITED 
STATES OF AMERICA, E2657 (2012). 

20 Di Forti, Marta., et al., Daily use, especially of high-potency cannabis, drives the earlier 
onset of psychosis in cannabis users, 40(6), SCHIZOPHRENIA BULLETIN, 1509 (2013); Di Forti, 
Marta, et. al., High-potency cannabis and the risk of psychosis, 195(6), THE BRITISH JOURNAL 
OF PSYCHIATRY, 488 (2009). 

H.R. 3617 would incentivize bad actors and transnational crimi-
nal organizations to flood American streets with drugs. This bill 
would effectively legalize marijuana at the Federal level and inevi-
tably lead to an increase in the trafficking of marijuana by criminal 
organizations in the underground market, estimated to be worth 
$40 billion or more in the United States.15 

H.R. 3617 fails to set limitations on the amount of 
tetrahydrocannabinol in marijuana or its extracts or concentrates. 
While some states have placed limits on the tetrahydrocannabinol 
in marijuana concentrate products, none of the states that have le-
galized marijuana have placed any such restrictions.16 Studies on 
the effects of marijuana have shown that disorientation, impaired 
judgment, lack of concentration and slowed fine motor skills can 
occur in users.17 Studies also show that users who consume mari-
juana or its extracts or concentrates containing high levels of 
tetrahydrocannabinol will experience higher levels of impairment.18 
The bill does not prohibit marijuana products from containing high 
levels of tetrahydrocannabinol, which will result in users with sig-
nificantly increased impairment. 

H.R. 3617 does nothing to discourage marijuana usage among 
American youth. The bill fails to ban flavored marijuana that may 
be appealing to teenagers, and also fails to funnel any tax revenue 
towards a public awareness campaign to discourage teen use of 
marijuana, modeled on successful anti-tobacco campaigns. Further-
more, the bill does not place an age restriction on marijuana use. 

H.R. 3617 also does nothing to help the Federal government and 
scientific community understand the effects of marijuana usage. 
According to the Centers for Disease Control and Prevention, mari-
juana directly affects parts of the brain responsible for memory, 
learning, attention, and coordination.19 Additionally, both frequent 
and long-term marijuana use has been linked to an increased risk 
of schizophrenia and psychosis in users.20 The bill, however, fails 
to require states to track and submit data on mental health-related 
conditions related to marijuana use, including depression, bipolar 
disorder, psychosis, schizophrenia, opioid use disorders, and sui-
cide. 

REPUBLICAN AMENDMENTS REJECTED BY THE DEMOCRAT MAJORITY 
WOULD HAVE IMPROVED THE LEGISLATION 

During the Committee’s business meeting to consider H.R. 3617, 
Republicans offered several amendments to improve the legislation. 
Chairman Nadler and the Democrat majority declined to accept a 
single amendment offered by Republicans. 
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Representative Tiffany offered an amendment that would have 
prohibited taxpayer dollars from going to organizations whose lead-
ership had been convicted of a state or federal offense involving ri-
oting, looting, or destruction of property. Despite the fact that H.R. 
3617 already included conditions on the use of funds, Chairman 
Nadler stated that, ‘‘I do not support conditioning these funds, 
which would only serve to undermine these critical restorative por-
tions of the bill.’’ Committee Democrats rejected the amendment. 

Representative Fitzgerald offered an amendment that would 
have prohibited individuals convicted of possessing a firearm while 
selling drugs from receiving benefits from the Community Rein-
vestment Grant Program authorized by the bill. H.R. 3617 cur-
rently prohibits individuals convicted of distributing drugs to mi-
nors from receiving benefits from the Community Reinvestment 
Grant Program, but Committee Democrats unanimously rejected 
the notion that drug dealers with firearms should also be prohib-
ited from receiving these funds. Despite the fact that the bill con-
tains conditions on who the funds are dispersed to, Chairman Nad-
ler opposed the amendment, stating, ‘‘I do not support conditioning 
these funds or limiting their application.’’ Committee Democrats re-
jected the amendment. 

Representative Fitzgerald offered an amendment that would 
have prohibited individuals who fail to pay their taxes from bene-
fitting from grant programs authorized under the bill. In a state-
ment opposing the amendment, Chairman Nadler stated, ‘‘There’s 
no reason to make this change because people, individuals, are ex-
pected to report truthfully in any event.’’ Committee Democrats re-
jected the amendment. 

Representative Bishop offered an amendment that would have 
prohibited the Director of the Cannabis Justice Office from dis-
criminating on the basis of COVID–19 vaccination status while 
making grants under the Community Reinvestment Grant Pro-
gram. Chairman Nadler, once again opposed the amendment, stat-
ing, ‘‘I do not support conditioning these funds or limiting their ap-
plication.’’ Committee Democrats rejected the amendment. 

CONCLUSION 

H.R. 3617 would open the floodgates of marijuana cultivation, 
distribution, and sales throughout the United States with little to 
no controls whatsoever. Bad actors, domestic criminal enterprises, 
and transnational criminal organizations would exploit the numer-
ous loopholes in this legislation. Moreover, this bill is an enormous 
federal subsidy and stimulus for the marijuana industry. Instead 
of holding hearings on the growing crisis at our southern border, 
the Democratic majority is focused on prioritizing legislation that 
would legalize marijuana. This bill is an extreme and unwise meas-
ure. Therefore, I am unable to support this bill and must respect-
fully dissent. 

JIM JORDAN, 
Ranking Member. 

Æ 
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