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The Committee on Energy and Commerce, to whom was referred
the bill (H.R. 535) to require the Administrator of the Environ-
mental Protection Agency to designate per- and polyfluoroalkyl
substances as hazardous substances under the Comprehensive En-
vironmental Response, Compensation, and Liability Act of 1980,
having considered the same, report favorably thereon with an
amendment and recommend that the bill as amended do pass.
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The amendment is as follows:
Strike all after the enacting clause and insert the following:
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the “PFAS Action Act of 2019”.
(b) TABLE OF CONTENTS.—

Sec. 1. Short title; table of contents.

Sec. 2. Designation as hazardous substances.

Sec. 3. Testing of perfluoroalkyl and polyfluoroalkyl substances.
Sec. 4. Manufacturing and processing notices for perfluoroalkyl and polyfluoroalkyl substances.
Sec. 5. National primary drinking water regulations for PFAS.
Sec. 6. Monitoring and detection.

Sec. 7. Enforcement.

Sec. 8. Drinking water state revolving funds.

Sec. 9. Additions to toxics release inventory.

Sec. 10. PFAS data call.

Sec. 11. Significant new use rule for long-chain PFAS.

Sec. 12. PFAS destruction and disposal guidance.

Sec. 13. Establishment of PFAS infrastructure grant program.

Sec. 14. Cooperative agreements with States for removal and remedial actions to address drinking, surface, and
ground water and soil contamination from PFAS.

Sec. 15. Listing of perfluoroalkyl and polyfluoroalkyl substances as hazardous air pollutants.

Sec. 16. Prohibition on waste incineration of PFAS.

Sec. 17. Label for pots, pans, and cooking utensils.

Sec. 18. G;iﬁklgce on minimizing the use of firefighting foam and other related equipment containing any

SEC. 2. DESIGNATION AS HAZARDOUS SUBSTANCES.

(a) DESIGNATION.—Not later than 1 year after the date of enactment of this Act,
the Administrator of the Environmental Protection Agency shall designate
perfluorooctanoic acid and its salts, and perfluoroactanesulfonic acid and its salts,
as hazardous substances under section 102(a) of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (42 U.S.C. 9602(a)).

(b) DEADLINE FOR ADDITIONAL DETERMINATIONS.—Not later than 5 years after the
date of enactment of this Act, the Administrator of the Environmental Protection
Agency shall determine whether to designate all perfluoroalkyl and polyfluoroalkyl
substances, other than those perfluoroalkyl and polyfluoroalkyl substances des-
ignated pursuant to subsection (a), as hazardous substances under section 102(a) of
the Comprehensive Environmental Response, Compensation, and Liability Act of
1980 (42 U.S.C. 9602(a)) individually or in groups.

SEC. 3. TESTING OF PERFLUOROALKYL AND POLYFLUOROALKYL SUBSTANCES.

(a) TESTING REQUIREMENTS.—Section 4(a) of the Toxic Substances Control Act (15
U.S.C. 2603(a)) is amended by adding at the end the following:
“(5) PERFLUOROALKYL AND POLYFLUOROALKYL SUBSTANCES RULE.—

“(A) RULE.—Notwithstanding paragraphs (1) through (3), the Adminis-
trator shall, by rule, require that comprehensive toxicity testing be con-
ducted on all chemical substances that are perfluoroalkyl or polyfluoroalkyl
substances.

“(B) REQUIREMENTS.—In issuing a rule under subparagraph (A), the Ad-
ministrator—

“i) may establish categories of perfluoroalkyl and polyfluoroalkyl
substances based on hazard characteristics or chemical properties;

“({di) shall require the development of information relating to
perfluoroalkyl and polyfluoroalkyl substances that the Administrator
determines is likely to be useful in evaluating the hazard and risk
posed by such substances in land, air, and water (including drinking
water), as well as in products; and

“(iiil) may allow for varied or tiered testing requirements based on
hazard characteristics or chemical properties of perfluoroalkyl and
polyfluoroalkyl substances or categories of perfluoroalkyl and
polyfluoroalkyl substances.

“(C) DEADLINES.—The Administrator shall issue—

“(i) a proposed rule under subparagraph (A) not later than 6 months
after the date of enactment of this paragraph; and

“@i1) a final rule under subparagraph (A) not later than 2 years after
the date of enactment of this paragraph.”.

(b) PERSONS SUBJECT TO RULE.—Section 4(b)(3) of the Toxic Substances Control
Act (15 U.S.C. 2603(b)(3)) is amended—
(1) in subparagraph (A), by striking “subparagraph (B) or (C)” and inserting
“subparagraph (B), (C), or (D)”; and
(2) by adding at the end the following:
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“(D) A rule under subsection (a)(5) shall require the development of information
by any person who manufactures or processes, or intends to manufacture or process,
a chemical substance that is a perfluoroalkyl or polyfluoroalkyl substance.”.

(¢c) PERFLUOROALKYL AND POLYFLUOROALKYL SUBSTANCES.—Section 4 of the Toxic
Substances Control Act (15 U.S.C. 2603) is amended by adding at the end the fol-
lowing:

“(i) PERFLUOROALKYL AND POLYFLUOROALKYL SUBSTANCES.—

“(1) TESTING REQUIREMENT RULE.—

“(A) PROTOCOLS AND METHODOLOGIES.—In determining the protocols and
methodologies to be included pursuant to subsection (b)(1) in a rule under
subsection (a)(5), the Administrator shall allow for protocols and methodolo-
gies that test chemical substances that are perfluoroalkyl and
polyfluoroalkyl substances as a class.

“(B) PERIOD.—In determining the period to be included pursuant to sub-
section (b)(1) in a rule under subsection (a)(5), the Administrator shall en-
sure that the period is as short as possible while allowing for completion
of the required testing.

“(2) EXEMPTIONS.—In carrying out subsection (c) with respect to a chemical
substance that is a perfluoroalkyl or polyfluoroalkyl substance, the Adminis-
trator—

“(A) may only determine under subsection (c)(2) that information would
be duplicative if the chemical substance with respect to which the applica-
tion for exemption is submitted is in the same category, as established
under subsection (a)(5)(B)(), as a chemical substance for which information
has been submitted to the Administrator in accordance with a rule, order,
or consent agreement under subsection (a) or for which information is being
developed pursuant to such a rule, order, or consent agreement; and

“(B) shall publish a list of all such chemical substances for which an ex-
emption under subsection (c) is granted.”.

SEC. 4. MANUFACTURING AND PROCESSING NOTICES FOR PERFLUOROALKYL AND
POLYFLUOROALKYL SUBSTANCES.
Section 5 of the Toxic Substances Control Act (15 U.S.C. 2604) is amended—

(1) in subsection (h), by adding at the end the following:

“(7) This subsection does not apply to any chemical substance that is a
perfluoroalkyl or polyfluoroalkyl substance.”; and

(2) by adding at the end the following:

“(j) PERFLUOROALKYL AND POLYFLUOROALKYL SUBSTANCES.—

“(1) DETERMINATION.—For a period of 5 years beginning on the date of enact-
ment of this subsection, any chemical substance that is a perfluoroalkyl or
polyfluoroalkyl substance for which a notice is submitted under subsection (a)
shall be deemed to have been determined by the Administrator to present an
unreasonable risk of injury to health or the environment under paragraph (3)(A)
of such subsection.

“(2) OrRDER.—Notwithstanding subsection (a)(3)(A), for a chemical substance
described in paragraph (1) of this subsection, the Administrator shall issue an
order under subsection (f)(3) to prohibit the manufacture, processing, and dis-
tribution in commerce of such chemical substance.”.

SEC. 5. NATIONAL PRIMARY DRINKING WATER REGULATIONS FOR PFAS.

Section 1412(b) of the Safe Drinking Water Act (42 U.S.C. 300g—1(b)) is amended
by adding at the end the following:
“(16) PERFLUOROALKYL AND POLYFLUOROALKYL SUBSTANCES.—

“(A) IN GENERAL.—Not later than 2 years after the date of enactment of
this paragraph, the Administrator shall, after notice and opportunity for
public comment, promulgate a national primary drinking water regulation
for perfluoroalkyl and polyfluoroalkyl substances, which shall, at a min-
imum, include standards for—

“@i) perfluorooctanoic acid (commonly referred to as ‘PFOA’); and

“@1) perfluorooctane sulfonic acid (commonly referred to as ‘PFOS’).

“(B) ALTERNATIVE PROCEDURES.—

“{d) IN GENERAL.—Not later than 1 year after the validation by the
Administrator of an equally effective quality control and testing proce-
dure to ensure compliance with the national primary drinking water
regulation promulgated under subparagraph (A) to measure the levels
described in clause (ii) or other methods to detect and monitor
perfluoroalkyl and polyfluoroalkyl substances in drinking water, the
Administrator shall add the procedure or method as an alternative to
the quality control and testing procedure described in such national
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primary drinking water regulation by publishing the procedure or
method in the Federal Register in accordance with section 1401(1)(D).

“(i1) LEVELS DESCRIBED.—The levels referred to in clause (i) are—

“(I) the level of a perfluoroalkyl or polyfluoroalkyl substance;

“(II) the total levels of perfluoroalkyl and polyfluoroalkyl sub-
stances; and

“(IIT) the total levels of organic fluorine.

“(C) INcLUSIONS.—The Administrator may include a perfluoroalkyl or
polyfluoroalkyl substance or class of perfluoroalkyl or polyfluoroalkyl sub-
stances on—

“{d) the list of contaminants for consideration of regulation under
paragraph (1)(B)(i), in accordance with such paragraph; and

“(i1) the list of unregulated contaminants to be monitored under sec-
tion 1445(a)(2)(B)(i), in accordance with such section.

“(D) MONITORING.—When establishing monitoring requirements for public
water systems as part of a national primary drinking water regulation
under subparagraph (A) or subparagraph (G)(ii), the Administrator shall
tailor the monitoring requirements for public water systems that do not de-
tect or are reliably and consistently below the maximum contaminant level
(as defined in section 1418(b)(2)(B)) for the perfluoroalkyl or polyfluoroalkyl
substance or class of perfluoroalkyl or polyfluoroalkyl substances subject to
the national primary drinking water regulation.

“(E) HEALTH PROTECTION.—The national primary drinking water regula-
tion promulgated under subparagraph (A) shall be protective of the health
of subpopulations at greater risk, as described in section 1458.

“(F) HEALTH RISK REDUCTION AND COST ANALYSIS.—In meeting the re-
quirements of paragraph (3)(C), the Administrator may rely on information
available to the Administrator with respect to 1 or more specific
perfluoroalkyl or polyfluoroalkyl substances to extrapolate reasoned conclu-
sions regarding the health risks and effects of a class of perfluoroalkyl or
polyfluoroalkyl substances of which the specific perfluoroalkyl or
polyfluoroalkyl substances are a part.

“(G) REGULATION OF ADDITIONAL SUBSTANCES.—

“(i) DETERMINATION.—The Administrator shall make a determination
under paragraph (1)(A), using the criteria described in clauses (i)
through (iii) of that paragraph, whether to include a perfluoroalkyl or
polyfluoroalkyl substance or class of perfluoroalkyl or polyfluoroalkyl
substances in the national primary drinking water regulation under
subparagraph (A) not later than 18 months after the later of—

“(I) the date on which the perfluoroalkyl or polyfluoroalkyl sub-
stance or class of perfluoroalkyl or polyfluoroalkyl substances is
listed on the list of contaminants for consideration of regulation
under paragraph (1)(B)(i); and

“(IT) the date on which—

“(aa) the Administrator has received the results of moni-
toring under section 1445(a)(2)(B) for the perfluoroalkyl or
polyfluoroalkyl substance or class of perfluoroalkyl or
polyfluoroalkyl substances; or

“(bb) the Administrator has received reliable water data or
water monitoring surveys for the perfluoroalkyl or
polyfluoroalkyl substance or class of perfluoroalkyl or
polyfluoroalkyl substances from a Federal or State agency that
the Administrator determines to be of a quality sufficient to
make a determination under paragraph (1)(A).

“(ii) PRIMARY DRINKING WATER REGULATIONS.—

“(I) IN GENERAL.—For each perfluoroalkyl or polyfluoroalkyl sub-
stance or class of perfluoroalkyl or polyfluoroalkyl substances that
the Administrator determines to regulate under clause (i), the Ad-
ministrator—

“(aa) not later than 18 months after the date on which the
Administrator makes the determination, shall propose a na-
tional primary drinking water regulation for the perfluoroalkyl
or polyfluoroalkyl substance or class of perfluoroalkyl or
polyfluoroalkyl substances; and

“(bb) may publish the proposed national primary drinking
water regulation described in item (aa) concurrently with the
publication of the determination to regulate the perfluoroalkyl
or polyfluoroalkyl substance or class of perfluoroalkyl or
polyfluoroalkyl substances.



“(II) DEADLINE.—

“(aa) IN GENERAL.—Not later than 1 year after the date on
which the Administrator publishes a proposed national pri-
mary drinking water regulation under clause (i)(I) and subject
to item (bb), the Administrator shall take final action on the
proposed national primary drinking water regulation.

“(bb) EXTENSION.—The Administrator, on publication of no-
tice in the Federal Register, may extend the deadline under
item (aa) by not more than 6 months.

“(H) HEALTH ADVISORY.—

“(i) IN GENERAL.—Subject to clause (ii), the Administrator shall pub-
lish a health advisory under paragraph (1)(F) for a perfluoroalkyl or
polyfluoroalkyl substance or class of perfluoroalkyl or polyfluoroalkyl
substances not subject to a national primary drinking water regulation
not later than 1 year after the later of—

“(I) the date on which the Administrator finalizes a toxicity value
for the perfluoroalkyl or polyfluoroalkyl substance or class of
perfluoroalkyl or polyfluoroalkyl substances; and

“(II) the date on which the Administrator validates an effective
quality control and testing procedure for the perfluoroalkyl or
polyfluoroalkyl substance or class of perfluoroalkyl or
polyfluoroalkyl substances.

“(i1) WAIVER.—The Administrator may waive the requirements of
clause (i) with respect to a perfluoroalkyl or polyfluoroalkyl substance
or class of perfluoroalkyl and polyfluoroalkyl substances if the Adminis-
trator determines that there 1s a substantial likelihood that the
perfluoroalkyl or polyfluoroalkyl substance or class of perfluoroalkyl or
polyfluoroalkyl substances will not occur in drinking water with suffi-
cient frequency to justify the publication of a health advisory, and pub-
lishes such determination, including the information and analysis used,
and basis for, such determination, in the Federal Register.”.

SEC. 6. MONITORING AND DETECTION.

(a) MONITORING PROGRAM FOR UNREGULATED CONTAMINANTS.—

(1) IN GENERAL.—The Administrator of the Environmental Protection Agency
shall include each substance described in paragraph (2) in the fifth publication
of the list of unregulated contaminants to be monitored under section
1445(a)(2)(B)({) of the Safe Drinking Water Act (42 U.S.C. 300j—4(a)(2)(B)(i)).

(2) SUBSTANCES DESCRIBED.—The substances referred to in paragraph (1) are
perfluoroalkyl and polyfluoroalkyl substances and classes of perfluoroalkyl and
polyfluoroalkyl substances—

(A) for which a method to measure the level in drinking water has been
validated by the Administrator of the Environmental Protection Agency;
and

(B) that are not subject to a national primary drinking water regulation
under subparagraph (A) or (G)(ii) of paragraph (16) of section 1412(b) of the
Safe Drinking Water Act (42 U.S.C. 300g—1(b)).

(3) EXCEPTION.—The perfluoroalkyl and polyfluoroalkyl substances and class-
es of perfluoroalkyl and polyfluoroalkyl substances included in the list of un-
regulated contaminants to be monitored under section 1445(a)(2)(B)(i) of the
Safe Drinking Water Act (42 U.S.C. 300j—4(a)(2)(B)(i)) under paragraph (1) shall
not count towards the limit of 30 unregulated contaminants to be monitored by
public water systems under that section.

(b) APPLICABILITY.—

(1) IN GENERAL.—The Administrator of the Environmental Protection Agency
shall—

(A) require public water systems serving more than 10,000 persons to
monitor for the substances described in subsection (a)(2);

(B) subject to paragraph (2) and the availability of appropriations, require
public water systems serving not fewer than 3,300 and not more than
10,000 persons to monitor for the substances described in subsection (a)(2);
and

(C) subject to paragraph (2) and the availability of appropriations, ensure
that only a representative sample of public water systems serving fewer
than 3,300 persons are required to monitor for the substances described in
subsection (a)(2).

(2) REQUIREMENT.—If the Administrator of the Environmental Protection
Agency determines that there is not sufficient laboratory capacity to carry out
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the monitoring required under subparagraphs (B) and (C) of paragraph (1), the
Administrator may waive the monitoring requirements in those subparagraphs.
(3) FunDps.—The Administrator of the Environmental Protection Agency shall
pay the reasonable cost of such testing and laboratory analysis as is necessary
to carry out the monitoring required under subparagraphs (B) and (C) of para-
graph (1) using—

(A) funds made available pursuant to subsection (a)(2)(H) or subsection
(3)(5) of section 1445 of the Safe Drinking Water Act (42 U.S.C. 300j—4); or

(B) any other funds made available for that purpose.

SEC. 7. ENFORCEMENT.

Notwithstanding any other provision of law, the Administrator of the Environ-
mental Protection Agency may not impose financial penalties for the violation of a
national primary drinking water regulation (as defined in section 1401 of the Safe
Drinking Water Act (42 U.S.C. 300f)) with respect to a perfluoroalkyl or
polyfluoroalkyl substance or class of perfluoroalkyl or polyfluoroalkyl substances for
which a national primary drinking water regulation has been promulgated under
clause (i) or (vi) of subparagraph (D) of section 1412(b)(2) of the Safe Drinking
Water Act (42 U.S.C. 300g—1(b)(2)) earlier than the date that is 5 years after the
date on which the Administrator promulgates the national primary drinking water
regulation.

SEC. 8. DRINKING WATER STATE REVOLVING FUNDS.

Section 1452 of the Safe Drinking Water Act (42 U.S.C. 300j—12) is amended—

(1) in subsection (a)(2), by adding at the end the following:

“(G) EMERGING CONTAMINANTS.—

“(i) IN GENERAL.—Notwithstanding any other provision of law and
subject to clause (ii), amounts deposited under subsection (t) in a State
loan fund established under this section may only be used to provide
grants for the purpose of addressing emerging contaminants, with a
focus on perfluoroalkyl and polyfluoroalkyl substances.

“(ii) REQUIREMENTS.—

“(I) SMALL AND DISADVANTAGED COMMUNITIES.—Not less than 25
percent of the amounts described in clause (i) shall be used to pro-
vide grants to—

“(aa) disadvantaged communities (as defined in subsection
(d)(3)); or

“(bb) public water systems serving fewer than 25,000 per-
sons.

“(II) PrIORITIES.—In selecting the recipient of a grant using
amounts described in clause (i), a State shall use the priorities de-
scribed in subsection (b)(3)(A).

“(iii) NO INCREASED BONDING AUTHORITY.—The amounts deposited in
the State loan fund of a State under subsection (t) may not be used as
a source of payment of, or security for (directly or indirectly), in whole
or in part, any obligation the interest on which is exempt from the tax
imposed under chapter 1 of the Internal Revenue Code of 1986.”;

(2) in subsection (m)(1), in the matter preceding subparagraph (A), by striking
“this staction” and inserting “this section, except for subsections (a)(2)(G) and
(t)”; an

(3) by adding at the end the following:

“(t) EMERGING CONTAMINANTS.—

“(1) IN GENERAL.—Amounts made available under this subsection shall be al-
lotted to a State as if allotted under subsection (a)(1)(D) as a capitalization
grant, for deposit into the State loan fund of the State, for the purposes de-
scribed in subsection (a)(2)(G).

“(2) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to be appro-
priated to carry out this subsection $100,000,000 for each of fiscal years 2020
through 2024, to remain available until expended.”.

SEC. 9. ADDITIONS TO TOXICS RELEASE INVENTORY.

(a) DEFINITION OF ToOXICS RELEASE INVENTORY.—In this section, the term “toxics
release inventory” means the list of toxic chemicals subject to the requirements of
section 313(c) of the Emergency Planning and Community Right-To-Know Act of
1986 (42 U.S.C. 11023(c)).

(b) IMMEDIATE INCLUSION.—

(1) IN GENERAL.—Subject to subsection (e), beginning January 1 of the cal-
endar year following the date of enactment of this Act, the Administrator of the
Environmental Protection Agency shall deem the following chemicals to be in-
cluded in the toxics release inventory:
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(A) Perfluorooctanoic acid (commonly referred to as “PFOA”) (Chemical
Abstracts Service No. 335—-67-1).

(B) The salts associated with the chemical described in subparagraph (A)
(Chemical Abstracts Service Nos. 3825-26—1, 335-95-5, and 68141-02-6).

(C) Perfluorooctane sulfonic acid (commonly referred to as “PFOS”)
(Chemical Abstracts Service No. 1763-23-1).

(D) The salts associated with the chemical described in subparagraph (C)
(Chemical Abstracts Service Nos. 2795-39-3, 29457-72-5, 56773-42-3,
29081-56-9, and 70225-14-8).

(E) A perfluoroalkyl or polyfluoroalkyl substance or class of perfluoroalkyl
or polyfluoroalkyl substances that is—

(i) listed as an active chemical substance in the February 2019 up-
date to the inventory under section 8(b)(1) of the Toxic Substances Con-
trol Act (15 U.S.C. 2607(b)(1)); and

(ii) on the date of enactment of this Act, subject to the provisions of—

(I) section 721.9582 of title 40, Code of Federal Regulations; or

(IT) section 721.10536 of title 40, Code of Federal Regulations.

(F) Hexafluoropropylene oxide dimer acid (commonly referred to as
“GenX”) (Chemical Abstracts Service No. 13252-13-6).

(G) The compound associated with the chemical described in subpara-
graph (F) identified by Chemical Abstracts Service No. 62037—80-3.

(H) Perfluorononanoic acid (commonly referred to as “PFNA”) (Chemical
Abstracts Service No. 375-95-1).

(I) Perfluorohexanesulfonic acid (commonly referred to as “PFHxS”)
(Chemical Abstracts Service No. 355-46—4).

(2) THRESHOLD FOR REPORTING.—

(A) IN GENERAL.—Subject to subparagraph (B), the threshold for report-
ing the chemicals described in paragraph (1) under section 313 of the Emer-
gency Planning and Community Right-To-Know Act of 1986 (42 U.S.C.
11023) is 100 pounds.

(B) REVISIONS.—Not later than 5 years after the date of enactment of this
Act, the Administrator of the Environmental Protection Agency shall—

(i) determine whether revision of the threshold under subparagraph
(A) is warranted for any chemical described in paragraph (1); and

(ii) if the Administrator determines a revision to be warranted under
clause (i), initiate a revision under section 313(f)(2) of the Emergency
Planning and Community Right-To-Know Act of 1986 (42 U.S.C.
11023(£)(2)).

(c) INCLUSION FOLLOWING ASSESSMENT.—
(1) IN GENERAL.—

(A) DATE OF INCLUSION.—Subject to subsection (e), notwithstanding sec-
tion 313 of the Emergency Planning and Community Right-To-Know Act of
1986, the Administrator of the Environmental Protection Agency shall deem
a perfluoroalkyl or polyfluoroalkyl substance or class of perfluoroalkyl or
polyfluoroalkyl substances not described in subsection (b)(1) to be included
in the toxics release inventory beginning January 1 of the calendar year
after any of the following dates:

(i) FINAL TOXICITY VALUE.—The date on which the Administrator fi-
nalizes a toxicity value for the perfluoroalkyl or polyfluoroalkyl sub-
stance or class of perfluoroalkyl or polyfluoroalkyl substances.

(i) SIGNIFICANT NEW USE RULE.—The date on which the Adminis-
trator makes a covered determination for the perfluoroalkyl or
polyfluoroalkyl substance or class of perfluoroalkyl or polyfluoroalkyl
substances.

(iii) ADDITION TO EXISTING SIGNIFICANT NEW USE RULE.—The date on
which the perfluoroalkyl or polyfluoroalkyl substance or class of
perfluoroalkyl or polyfluoroalkyl substances is added to a list of sub-
stances covered by a covered determination.

(iv) ADDITION AS ACTIVE CHEMICAL SUBSTANCE.—The date on which
the perfluoroalkyl or polyfluoroalkyl substance or class of perfluoroalkyl
or polyfluoroalkyl substances to which a covered determination applies
is—

(I) added to the list published under paragraph (1) of section 8(b)
of the Toxic Substances Control Act and designated as an active
chemical substance under paragraph (5)(A) of such section; or

(II) designated as an active chemical substance on such list
under paragraph (5)(B) of such section.

(B) COVERED DETERMINATION.—For purposes of this paragraph, a covered
determination is a determination made, by rule, under section 5(a)(2) of the
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Toxic Substances Control Act that a wuse of a perfluoroalkyl or
polyfluoroalkyl substance or class of perfluoroalkyl or polyfluoroalkyl sub-
stances is a significant new use (except such a determination made in con-
nection with a determination described in section 5(a)(3)(B) or section
5(a)(3)(C) of such Act).

(2) THRESHOLD FOR REPORTING.—

(A) IN GENERAL.—Subject to subparagraph (B), notwithstanding sub-
section (f)(1) of section 313 of the Emergency Planning and Community
Right-To-Know Act of 1986 (42 U.S.C. 11023), the threshold for reporting
under such section 313 the substances and classes of substances included
in the toxics release inventory under paragraph (1) is 100 pounds.

(B) REVISIONS.—Not later than 5 years after the date on which a
perfluoroalkyl or polyfluoroalkyl substance or class of perfluoroalkyl or
polyfluoroalkyl substances is included in the toxics release inventory under
p}ellrﬁgraph (1), the Administrator of the Environmental Protection Agency
shall—

(i) determine whether revision of the threshold under subparagraph
(A) is warranted for the substance or class of substances; and
(i) if the Administrator determines a revision to be warranted under
clause (i), initiate a revision under section 313(f)(2) of the Emergency
Planning and Community Right-To-Know Act of 1986 (42 U.S.C.
11023()(2)).
(d) INCLUSION FOLLOWING DETERMINATION.—

(1) IN GENERAL.—Not later than 2 years after the date of enactment of this
Act, the Administrator of the Environmental Protection Agency shall determine
whether the substances and classes of substances described in paragraph (2)
meet any one of the criteria described in section 313(d)(2) of the Emergency
Planning and Community Right-To-Know Act of 1986 (42 U.S.C. 11023(d)(2)) for
inclusion in the toxics release inventory.

(2) SUBSTANCES DESCRIBED.—The substances and classes of substances re-
ferred to in paragraph (1) are perfluoroalkyl and polyfluoroalkyl substances and
classes of perfluoroalkyl and polyfluoroalkyl substances not described in sub-
section (b)(1), including—

(A) perfluoro[(2-pentafluoroethoxy-ethoxy)acetic acid] ammonium salt
(Chemical Abstracts Service No. 908020-52-0);

B) 2,3,3,3-tetrafluoro  2—(1,1,2,3,3,3-hexafluoro)-2—(trifluoromethoxy)
propanoyl fluoride (Chemical Abstracts Service No. 2479-75-6);

(C) 2,3,3,3-tetrafluoro 2—(1,1,2,3,3,3-hexafluoro)-2—(trifluoromethoxy) pro-
pionic acid (Chemical Abstracts Service No. 2479-73—-4);

(D) 3H-perfluoro-3-[(3-methoxy-propoxy) propanoic acid] (Chemical Ab-
stracts Service No. 919005-14—4);

(E) the salts associated with the chemical described in subparagraph (D)
(Chemical Abstracts Service Nos. 958445-44—8, 1087271-46-2, and NOCAS
892452);

(F) 1-octanesulfonic acid 3,3,4,4,5,5,6,6,7,7,8,8-tridecafluoro-potassium
salt (Chemical Abstracts Service No. 59587—-38-1);

(G) perfluorobutanesulfonic acid (Chemical Abstracts Service No. 375-73—

(H) 1-Butanesulfonic acid, 1,1,2,2,3,3,4,4,4-nonafluoro-potassium salt
(Chemical Abstracts Service No. 29420-49-3);

(I) the component associated with the chemical described in subpara-
graph (H) (Chemical Abstracts Service No. 45187-15-3);

(J) heptafluorobutyric acid (Chemical Abstracts Service No. 375-22-4);

(K) perfluorohexanoic acid (Chemical Abstracts Service No. 307-24—4);

(L) the compound associated with the chemical described in subsection
(b)(1)(F) identified by Chemical Abstracts Service No. 2062—98-8;

(M) perfluoroheptanoic acid (commonly referred to as “PFHpA”) (Chem-
ical Abstracts Service No. 375-85-9);

(N) each perfluoroalkyl or polyfluoroalkyl substance or class of
perfluoroalkyl or polyfluoroalkyl substances for which a method to measure
levels in drinking water has been validated by the Administrator; and

(O) a perfluoroalkyl and polyfluoroalkyl substance or class of
perfluoroalkyl or polyfluoroalkyl substances other than the chemicals de-
scribed in subparagraphs (A) through (N) that is used to manufacture
fluorinated polymers, as determined by the Administrator.

(3) ADDITION TO TOXICS RELEASE INVENTORY.—Subject to subsection (e), if the
Administrator determines under paragraph (1) that a substance or a class of
substances described in paragraph (2) meets any one of the criteria described
in section 313(d)(2) of the Emergency Planning and Community Right-To-Know
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Act of 1986 (42 U.S.C. 11023(d)(2)), the Administrator shall revise the toxics re-
lease inventory in accordance with such section 313(d) to include that substance
or class of substances not later than 2 years after the date on which the Admin-
istrator makes the determination.

(e) CONFIDENTIAL BUSINESS INFORMATION.—

(1) IN GENERAL.—Prior to including on the toxics release inventory pursuant
to subsection (b)(1), (¢)(1), or (d)(3) any perfluoroalkyl or polyfluoroalkyl sub-
stance or class of perfluoroalkyl or polyfluoroalkyl substances the chemical iden-
tity of which is subject to a claim of a person of protection from disclosure under
subsection (a) of section 552 of title 5, United States Code, pursuant to sub-
section (b)(4) of that section, the Administrator of the Environmental Protection
Agency shall—

(A) review any such claim of protection from disclosure; and

(B) require that person to reassert and substantiate or resubstantiate
that claim in accordance with section 14(f) of the Toxic Substances Control
Act (15 U.S.C. 2613(f)).

(2) NONDISCLOSURE OF PROTECTION INFORMATION.—If the Administrator de-
termines that the chemical identity of a perfluoroalkyl or polyfluoroalkyl sub-
stance or class of perfluoroalkyl or polyfluoroalkyl substances qualifies for pro-
tection from disclosure pursuant to paragraph (1), the Administrator shall in-
clude the substance or class of substances, as applicable, on the toxics release
inventory in a manner that does not disclose the protected information.

(f) EMERGENCY PLANNING AND COMMUNITY RIGHT-T0o-KNOW ACT OF 1986.—Sec-
tion 313(c) of the Emergency Planning and Community Right-To-Know Act of 1986
(42 U.S.C. 11023(¢)) is amended—

(1) by striking the period at the end and inserting “; and”;

(2) by striking “are those chemicals” and inserting the following: “are—

“(1) the chemicals”; and

(3) by adding at the end the following:

“(2) the chemicals included on such list under subsections (b)(1), (¢)(1), and
(d)(3) of section 9 of the PFAS Action Act of 2019.”.

SEC. 10. PFAS DATA CALL.

Section 8(a) of the Toxic Substances Control Act (15 U.S.C. 2607(a)) is amended
by adding at the end the following:

“(7) PFAS DATA.—Not later than January 1, 2023, the Administrator shall
promulgate a rule in accordance with this subsection requiring each person who
has manufactured a chemical substance that is a perfluoroalkyl or
polyfluoroalkyl substance in any year since January 1, 2011, to submit to the
Administrator a report that includes, for each year since January 1, 2011, the
information described in subparagraphs (A) through (G) of paragraph (2).”.

SEC. 11. SIGNIFICANT NEW USE RULE FOR LONG-CHAIN PFAS.

Not later than June 22, 2020, the Administrator of the Environmental Protection
Agency shall take final action on the proposed rule entitled “Long-Chain
Perfluoroalkyl Carboxylate and Perfluoroalkyl Sulfonate Chemical Substances; Sig-
nificant New Use Rule” (80 Fed. Reg. 2885 (January 21, 2015)).

SEC. 12. PFAS DESTRUCTION AND DISPOSAL GUIDANCE.

(a) IN GENERAL.—Not later than 1 year after the date of enactment of this Act,
the Administrator of the Environmental Protection Agency shall publish interim
guidance on the destruction and disposal of perfluoroalkyl and polyfluoroalkyl sub-
sfagces and materials containing perfluoroalkyl and polyfluoroalkyl substances, in-
cluding—

(1) soil and biosolids;

(2) textiles treated with perfluoroalkyl and polyfluoroalkyl substances;

(3) spent filters, membranes, resins, granular carbon, and other waste from
water treatment;

(4) landfill leachate containing perfluoroalkyl and polyfluoroalkyl substances;
and

(5) solid, liquid, or gas waste streams containing perfluoroalkyl and
polyfluoroalkyl substances from facilities manufacturing or using perfluoroalkyl
and polyfluoroalkyl substances.

(b) CONSIDERATIONS; INCLUSIONS.—The interim guidance under subsection (a)
shall—

(1) take into consideration—
(A) the potential for releases of perfluoroalkyl and polyfluoroalkyl sub-
stances during destruction or disposal, including through volatilization, air
dispersion, or leachate; and
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(B) potentially vulnerable populations living near likely destruction or
disposal sites; and
(2) provide guidance on testing and monitoring air, effluent, and soil near po-
tential destruction or disposal sites for releases described in paragraph (1)(A).
(¢) REVISIONS.—The Administrator shall publish revisions to the interim guidance
under subsection (a) as the Administrator determines to be appropriate, but not less
frequently than once every 3 years.

SEC. 13. ESTABLISHMENT OF PFAS INFRASTRUCTURE GRANT PROGRAM.

Part E of the Safe Drinking Water Act (42 U.S.C. 300j et seq.) is amended by add-
ing at the end the following new section:

“SEC. 1459E. ASSISTANCE FOR COMMUNITY WATER SYSTEMS AFFECTED BY PFAS.

“(a) ESTABLISHMENT.—Not later than 180 days after the date of enactment of this
section, the Administrator shall establish a program to award grants to affected
community water systems to pay for capital costs associated with the implementa-
tion of eligible treatment technologies.

“(b) APPLICATIONS.—

“(1) GUIDANCE.—Not later than 12 months after the date of enactment of this
section, the Administrator shall publish guidance describing the form and tim-
ing for community water systems to apply for grants under this section.

“(2) REQUIRED INFORMATION.—The Administrator shall require a community
water system applying for a grant under this section to submit—

“(A) information showing the presence of PFAS in water of the commu-
nity water system; and

“(B) a certification that the treatment technology in use by the commu-
nity water system at the time of application is not sufficient to remove all
detectable amounts of PFAS.

“(c) LisT OF ELIGIBLE TREATMENT TECHNOLOGIES.—Not later than 150 days after
the date of enactment of this section, and every two years thereafter, the Adminis-
trator shall publish a list of treatment technologies that the Administrator deter-
mines are effective at removing all detectable amounts of PFAS from drinking
water.

“(d) PriORITY FOR FUNDING.—In awarding grants under this section, the Adminis-
trator shall prioritize affected community water systems that—

“(1) serve a disadvantaged community;

“(2) will provide at least a 10-percent cost share for the cost of implementing
an eligible treatment technology; or

“(3) demonstrate the capacity to maintain the eligible treatment technology
to be implemented using the grant.

“(e) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to be appropriated
to carry out this section not more than $100,000,000 for each of fiscal years 2020
through 2021.

“(f) DEFINITIONS.—In this section:

“(1) AFFECTED COMMUNITY WATER SYSTEM.—The term ‘affected community
water system’ means a community water system that is affected by the presence
of PFAS in the water in the community water system.

“(2) DISADVANTAGED COMMUNITY.—The term ‘disadvantaged community’ has
the meaning given that term in section 1452.

“(3) ELIGIBLE TREATMENT TECHNOLOGY.—The term ‘eligible treatment tech-
nology’ means a treatment technology included on the list published under sub-
section (c).

“(4) PFAS.—The term ‘PFAS’ means a perfluoroalkyl or polyfluoroalkyl sub-
stance with at least one fully fluorinated carbon atom.”.

SEC. 14. COOPERATIVE AGREEMENTS WITH STATES FOR REMOVAL AND REMEDIAL ACTIONS
TO ADDRESS DRINKING, SURFACE, AND GROUND WATER AND SOIL CONTAMINA-
TION FROM PFAS.

(a) DEFINITIONS.—In this section:

(1) FEDERAL FACILITY.—

(A) IN GENERAL.—The term “Federal facility” means a facility (as defined
in section 101 of the Comprehensive Environmental Response, Compensa-
tion, and Liability Act of 1980 (42 U.S.C. 9601)) that is owned or operated
by the Federal Government.

(B) IncLUSION.—The term “Federal facility” includes—

(i) a facility or site—
(I) owned by, leased to, or otherwise possessed by the United
States; or
(IT) under the jurisdiction of the Secretary of Defense;
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(ii) a facility or site that, at the time of the actions leading to con-
tamination or suspected contamination of drinking water, surface
water, or groundwater or land surface or subsurface strata from a
perfluorinated compound, was—

(I) owned by, leased to, or otherwise possessed by the United
States; or
(IT) under the jurisdiction of the Secretary of Defense; and

(ii1) land owned and operated by a State when the land is used for
training the National Guard pursuant to chapter 5 of title 32, United
States Code, with funds provided by the Secretary of Defense or the
Secretary of a military department, even though that land is not under
the jurisdiction of the Secretary of Defense.

(2) FULLY FLUORINATED CARBON ATOM.—The term “fully fluorinated carbon
atom” means a carbon atom on which all the hydrogen substituents have been
replaced by fluorine.

(3) PERFLUORINATED COMPOUND.—The term “perfluorinated compound” means
a perfluoroalkyl substance or a polyfluoroalkyl substance (or “PFAS”) that is
manmade with at least 1 fully fluorinated carbon atom.

(4) STATE.—The term “State” has the meaning given the term in section 101
of the Comprehensive Environmental Response, Compensation, and Liability
Act of 1980 (42 U.S.C. 9601).

(b) COOPERATIVE AGREEMENT.—

(1) IN GENERAL.—On request by the Governor or chief executive of a State,
a Federal department or agency shall work expeditiously to finalize a coopera-
tive agreement for, or to amend an existing cooperative agreement to address,
testing, monitoring, removal, and remedial actions to address contamination or
suspected contamination of drinking water, surface water, or groundwater or
land surface or subsurface strata from a perfluorinated compound originating
from a Federal facility.

(2) MINIMUM STANDARDS.—A cooperative agreement finalized or amended
under paragraph (1) shall require the area subject to the cooperative agreement
to meet or exceed the most stringent of the following standards for
perfluorinated compounds in any environmental media:

(A) An enforceable State standard, in effect in that State, for drinking
water, surface water, or groundwater or land surface or subsurface strata,
as required under section 121(d) of the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act of 1980 (42 U.S.C. 9621(d)).

(B) A health advisory under section 1412(b)(1)(F) of the Safe Drinking
Water Act (42 U.S.C. 300g—1(b)(1)(F)).

(C) Any Federal standard, requirement, criterion, or limit, including a
standard, requirement, criterion, or limit issued under—

(i) the Toxic Substances Control Act (15 U.S.C. 2601 et seq.);

(ii) the Safe Drinking Water Act (42 U.S.C. 300f et seq.);

(ii1) the Clean Air Act (42 U.S.C. 7401 et seq.);

(iv) the Federal Water Pollution Control Act (33 U.S.C. 1251 et seq.);

(v) the Marine Protection, Research, and Sanctuaries Act of 1972
(commonly known as the “Ocean Dumping Act”) (33 U.S.C. 1401 et
seq.); or

(vi) the Solid Waste Disposal Act (42 U.S.C. 6901 et seq.).

(3) OTHER AUTHORITY.—In addition to the requirements for a cooperative
agreement under paragraph (1), when otherwise authorized to expend funds for
the purpose of addressing ground or surface water contaminated by a
perfluorinated compound, the head of a Federal department or agency may, to
expend those funds, enter into a grant agreement, cooperative agreement, or
contract with—

(A) the local water authority with jurisdiction over the contamination
site, including—

(i) a public water system (as defined in section 1401 of the Safe
Drinking Water Act (42 U.S.C. 300f)); and

(ii) a publicly owned treatment works (as defined in section 212 of
the Federal Water Pollution Control Act (33 U.S.C. 1292)); or

(B) a State, local, or Tribal government.

(c) NOTIFICATION REQUIREMENT.—

(1) DEFINITION OF APPROPRIATE CONGRESSIONAL COMMITTEES.—In this sub-
section, the term “appropriate congressional committees” means—

(A) the Committee on Environment and Public Works of the Senate;

(B) the Committee on Homeland Security and Governmental Affairs of
the Senate;
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(C) the Committee on Energy and Commerce of the House of Representa-
tives; and

(D) the Committee on Oversight and Reform of the House of Representa-
tives.

(2) REPORT.—

(A) IN GENERAL.—If a cooperative agreement is not finalized or amended
under subsection (b) by the date that is 1 year after the date on which a
request by the Governor or chief executive of a State was made, the Presi-
dent shall submit a report described in subparagraph (B) to—

(i) the appropriate congressional committees;

(i1) each Senator from the State affected by the perfluorinated com-
pound contamination; and

(ii1) each member of Congress that represents a district affected by
the perfluorinated compound contamination.

({B)dREPORT DESCRIBED.—The report referred to in subparagraph (A) shall
include—

(i) a detailed explanation of why a cooperative agreement has not
been finalized or amended, as applicable; and

(i) a projected timeline for finalizing or amending a cooperative
agreement, as applicable.

SEC. 15. LISTING OF PERFLUOROALKYL AND POLYFLUOROALKYL SUBSTANCES AS HAZ-
ARDOUS AIR POLLUTANTS.

(a) LISTING.—Not later than 180 days after the date of enactment of this Act, the
Administrator of the Environmental Protection Agency shall issue a final rule add-
ing as a class all perfluoroalkyl and polyfluoroalkyl substances with at least one
fully fluorinated carbon atom to the list of hazardous air pollutants under section
112(b) of the Clean Air Act (42 U.S.C. 7412(b)).

(b) SOURCES CATEGORIES.—Not later than 365 days after the final rule is issued
pursuant to subsection (a), the Administrator of the Environmental Protection Agen-
cy shall revise the list under section 112(c)(1) of the Clean Air Act (42 U.S.C.
7412(c)(1)) to include categories and subcategories of major sources and area sources
of perfluoroalkyl and polyfluoroalkyl substances listed pursuant to such final rule.

SEC. 16. PROHIBITION ON WASTE INCINERATION OF PFAS.

Section 3004 of the Solid Waste Disposal Act (42 U.S.C. 6924) is amended by add-
ing at the end the following new subsection:
“(z) PFAS WASTES.—

“(1) FIREFIGHTING FOAM.—Not later than 6 months after the date of enact-
ment of this subsection, the Administrator shall promulgate regulations requir-
ing that when materials containing perfluoroalkyl and polyfluoroalkyl sub-
stances or aqueous film forming foam are disposed—

“(A) all incineration is conducted in a manner that eliminates
perfluoroalkyl and polyfluoroalkyl substances while also minimizing
perfluoroalkyl and polyfluoroalkyl substances emitted into the air to the ex-
tent feasible;

“(B) all incineration is conducted in accordance with the requirements of
the Clean Air Act, including controlling hydrogen fluoride;

“(C) any materials containing perfluoroalkyl and polyfluoroalkyl sub-
stances that are designated for disposal are stored in accordance with the
requirement under part 264 of title 40, Code of Federal Regulations; and

“(D) all incineration is conducted at a facility that has been permitted to
receive waste regulated under this subtitle.

“(2) PENALTIES.—For purposes of section 3008(d), a waste subject to a prohibi-
tion under this subsection shall be considered a hazardous waste identified or
listed under this subtitle.”.

SEC. 17. LABEL FOR POTS, PANS, AND COOKING UTENSILS.

(a) LABEL FOR PoTS, PANS, AND COOKING UTENSILS.—Not later than 1 year after
the date of enactment of this Act, the Administrator of the Environmental Protec-
tion Agency shall—

(1) revise the Safer Choice Standard of the Safer Choice Program to identify
the requirements for a pot, pan, or cooking utensil to meet in order to be labeled
with a Safer Choice label, including a requirement that any such pot, pan, or
cooking utensil does not contain any PFAS; or

(2) establish voluntary label available to be used by any manufacturer of any
pot, pan, or cooking utensil that the Administrator has reviewed and found does
not contain any PFAS.

(b) DEFINITION.—In this section, the term “PFAS” means a perfluoroalkyl or
polyfluoroalkyl substance with at least one fully fluorinated carbon atom.
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SEC. 18. GUIDANCE ON MINIMIZING THE USE OF FIREFIGHTING FOAM AND OTHER RELATED
EQUIPMENT CONTAINING ANY PFAS.

(a) GUIDANCE.—Not later than one year after the date of enactment of this Act,
the Administrator of the Environmental Protection Agency, in consultation with the
head of the U.S. Fire Administration and other relevant Federal departments or
agencies, shall issue guidance on minimizing the use of firefighting foam and other
related equipment containing any PFAS by firefighters, police officers, paramedics,
emergency medical technicians, and other first responders, in order to minimize the
risk to such firefighters, police officers, paramedics, emergency medical technicians,
atr‘lfd other first responders, and the environment, without jeopardizing firefighting
efforts.

(b) DEFINITION.—In this section, the term “PFAS” means perfluorooctanoic acid,
perfluorooctanesulfonic acid, and any other perfluoroalkyl or polyfluoroalkyl sub-
stance with at least one fully fluorinated carbon atom that the Administrator of the
Environmental Protection Agency determines is used in firefighting foam.

I. PURPOSE AND SUMMARY

H.R. 535, the “PFAS Action Act of 2019”, brings together legisla-
tive efforts to address the threat of per- and polyfluoroalkyl sub-
stances (PFAS) under a range of environmental laws within the ju-
risdiction of the Committee on Energy and Commerce. As reported,
the bill incorporates 12 bills considered by the Committee to ensure
cleanup of contaminated sites under the Superfund program; estab-
lish a health-protective drinking water standard; require com-
prehensive testing of PFAS chemicals; limit the introduction of new
PFAS chemicals; require reporting of PFAS releases to the Toxics
Release Inventory (TRI); require guidance for safe disposal of
PFAS; provide assistance to drinking water utilities treating PFAS
contamination; limit air pollution of PFAS from manufacturing and
incineration; establish a voluntary label for PFAS-free products;
and provide guidance to first responders to minimize their risk
from PFAS chemicals.

As introduced, H.R. 535 required listing of all PFAS chemicals,
as a class, under the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA), or Superfund. During
its consideration of the bill, the full Committee adopted an amend-
ment in the nature of a substitute incorporating 11 other bills that
had been included in the Subcommittee hearing and markup.
Those bills, listed below, were each favorably forwarded to the full
Committee by a voice vote, without amendment:

e HR. 2377, “Protect Drinking Water from PFAS Act of
20197

e H.R. 2533, “Providing Financial Assistance for Safe Drink-
ing Water Act”;

e H.R. 2566, A bill to require the Administrator of the Envi-
ronmental Protection Agency to revise the Safer Choice Stand-
ard to provide for a Safer Choice label for pots, pans, and cook-
ing utensils that do not contain PFAS, and for other purposes;

e H.R. 2577, “PFAS Right-To-Know Act”;

H.R. 2591, “PFAS Waste Incineration Ban Act of 2019”;
H.R. 2596, “Protecting Communities from New PFAS Act”;
H.R. 2600, “Toxic PFAS Control Act”;

H.R. 2605, “Prevent Release Of Toxics Emissions, Con-
tamination, and Transfer (PROTECT) Act of 2019”;

e H.R. 2608, “PFAS Testing Act of 2019”;

e H.R. 2626, “PFAS Accountability Act of 2019”; and

e H.R. 2638, A bill to direct the Administrator of the Envi-
ronmental Protection Agency to issue guidance on minimizing
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the use of firefighting foam containing PFAS, and for other
purposes.

II. BACKGROUND AND NEED FOR LEGISLATION

Since 1949, the large class of chemicals known as per- and
polyfluoroalkyl substances, commonly referred to as PFAS, have
been manufactured and used in many common products, such as
firefighting foams, food packaging materials, nonstick cookware,
cleaning products, toiletries, and stain and water-resistant fabrics.
Two of these chemicals, PFOA and PFOS, have been voluntarily
phased out by most manufacturers, however, several thousand
PFAS formulations continue to be produced.

PFAS chemicals are highly stable and environmentally per-
sistent. Health studies show that PFAS bioaccumulate and will re-
main in the human body for years. Exposures to PFAS are linked
to severe adverse health effects including, but not limited to, cer-
tain cancers, suppressed antibody response, reproductive problems,
and thyroid hormone disruption. In 2003-2004, PFOA and PFOS
were detected in the blood of 99.7 percent and 99.9 percent, respec-
tively, of those tested in the United States.

Between 1951 and 2003, DuPont dumped and emitted more than
1.7 million pounds of PFOA in West Virginia. In 2002, the U.S. En-
vironmental Protection Agency (EPA) ordered DuPont to provide
alternative drinking water for residents near the Washington
Works facility in Washington, West Virginia. PFOA was one of the
hazardous contaminants found in the community’s drinking water.
This drinking water crisis focused national attention on PFAS ex-
posures and their potential health risks.

To date, EPA has not set any drinking water standards for
PFAS, but has issued a non-binding health advisory for PFOA and
PFOS. The EPA published draft guidance for PFAS groundwater
cleanup, including at Superfund sites, though the guidance is not
binding. PFAS are not currently covered by EPCRA requirements.
EPA has taken no action to date under the Resource Conservation
and Recovery Act (RCRA) or the Clean Air Act to ensure the safe
disposal of PFAS. The agency PFAS Action Plan is inadequate for
addressing the vast reach of the PFAS problem.

There is a clear need for legislation to ameliorate EPA’s failure
to decisely address PFAS. Additionally, to more effectively address
the PFAS problem EPA should have additional, specific PFAS
under its existing statutues including: the Toxic Substances Con-
trol Act (TSCA); CERCLA; the Emergency Planning and Commu-
nity Right-to-Know Act (EPCRA); the Safe Drinking Water Act
(SDWA); the Solid Waste Disposal Act (commonly referred to as
RCRA); and the Clean Air Act.

III. COMMITTEE HEARINGS

For the purposes of section 103(i) of H. Res. 6 of the 116th Con-
gress, the following hearings were used to develop or consider H.R.
535:

On May 15, 2019, the Subcommittee on Environment and Cli-
mate Change held a legislative hearing entitled, “Protecting Ameri-
cans at Risk of PFAS Contamination and Exposure.” The legisla-
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tive hearing included 13 bills on the subject. Testimony was heard
from the following witnesses:

e Erik D. Olson, Health Program Director at the Natural Re-
sources Defense Council;

e Jamie DeWitt, Ph.D., DABT, Associate Professor, Depart-
ment of Pharmacology & Toxicology, Brody School of Medicine
at East Carolina University;

e Emily Marpe, mother and community member from
Petersburgh, New York;

e Brian Steglitz, P.E., Manager of Water Treatment Services
for the City of Ann Arbor, MI;

e Tracy Mehan, Executive Director for Government Affairs,
American Water Works Association; and

e Jane C. Luxton, Partner and Co-Chair of the Environ-
mental and Administrative Law Practice at Lewis Brisbois.

An additional related hearing was held late in the 115th Con-
gress on September 6, 2018. The Subcommittee on Environment
held an oversight hearing entitled “Perfluorinated Chemicals in the
Environment: An Update on the Response to Contamination and
Challenges Presented.” Testimony was given by the following wit-
nesses:

e Dr. Peter Grevatt, Director of the Office of Ground Water
& Drinking Water at the Environmental Protection Agency;

e Maureen Sullivan, Deputy Assistant Secretary of Defense
for Energy, Department of Defense;

e Lisa Daniels, President of the Association of State Drink-
ing Water Administrators;

e Sandeep Burman of the Minnesota Pollution Control Agen-
cy on behalf of the Association of State and Territorial Solid
Waste Management Officials;

.d Erik D. Olson of the Natural Resources Defense Council;
an

¢ Emily Donovan, Co-Founder of Clean Cape Fear.

IV. COMMITTEE CONSIDERATION

Representatives Debbie Dingell (D-MI) and Fred Upton (R-MI)
introduced H.R. 535 on January 14, 2019. The bill was referred to
the Committee on Energy and Commerce and, subsequently, on
January 25, 2019, to the Subcommittee on Environment and Cli-
mate Change. Following legislative hearings, on September 26,
2019, the Subcommittee on Environment and Climate Change met
in open markup session to consider H.R. 535. No amendments were
offered to the bill and the Subcommittee voted to forward the bill
favorably to the full Committee by a voice vote, without amend-
ment.

On November 11, 2019, the full Committee met in open markup
session, pursuant to notice, to consider the bill, H.R. 535. Rep.
Pallone (D-NJ) offered an Amendment in the Nature of a Sub-
stitute that incorporated text from 11 additional bills addressing
PFAS, all of which were considered at the Subcommittee markup
on September 26th and had been favorably forwarded to the full
Committee by voice vote, without amendment. An amendment of-
fered by Mr. Shimkus (R-IL) to the Pallone AINS was defeated by
a roll call vote of 21 yeas to 29 nays. The committee then adopted
the Pallone AINS by a voice vote. The Committee on Energy and
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Commerce agreed to a motion offered by Mr. Pallone, Chairman of
the Committee, that the bill, H.R. 535, be ordered reported favor-
ably to the House, amended, by a recorded vote of 31 yeas to 19
nays, a quorum being present.

V. COMMITTEE VOTES

Clause 3(b) of rule XIII of the Rules of the House of Representa-
tives requires the Committee to list each record vote on the motion
to report legislation and amendments thereto. The following are
the record votes taken during Committee consideration of H.R. 535,
including the names of those members voting for and against:

VI. OVERSIGHT FINDINGS

Pursuant to clause 3(c)(1) of rule XIII and clause 2(b)(1) of rule
X of the Rules of the House of Representatives, the oversight find-
ings and recommendations of the committee are reflected in the de-
scriptive portion of the report.

VII. NEW BUDGET AUTHORITY, ENTITLEMENT AUTHORITY, AND TAX
EXPENDITURES

Pursuant to 3(c)(2) of rule XIII of the Rules of the House of Rep-
resentatives, the Committee adopts as its own the estimate of new
budget authority, entitlement authority, or tax expenditures or rev-
enues contained in the cost estimate prepared by the Director of
the Congressional Budget Office pursuant to section 402 of the
Congressional Budget Act of 1974.

The Committee has requested but not received from the Director
of the Congressional Budget Office a statement as to whether this
bill contains any new budget authority, spending authority, credit
authority, or an increase or decrease in revenues or tax expendi-
tures.

VIII. FEDERAL MANDATES STATEMENT

The Committee adopts as its own the estimate of Federal man-
dates prepared by the Director of the Congressional Budget Office
pursuant to section 423 of the Unfunded Mandates Reform Act.

IX. STATEMENT OF GENERAL PERFORMANCE GOALS AND OBJECTIVES

Pursuant to clause 3(c)(4) of rule XIII, the general performance
goal or objective of this legislation is to address contamination from
perfluoroalkyl and polyfluoroalkyl and protect public health and
the environment.

X. DUPLICATION OF FEDERAL PROGRAMS

Pursuant to clause 3(c)(5) of rule XIII, several provisions of H.R.
535 are known to be duplicative of another Federal program, in-
cluding any program that was included in a report to Congress pur-
suant to section 21 of Public Law 111-139 or the most recent Cata-
log of Federal Domestic Assistance. Sections 6, 8, 9, 10, 11, 12, and
14 were enacted into law on December 20, 2019, as part of Public
Law 116-92, the National Defense Authorization Act of Fiscal Year
2020.
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COMMITTEE ON ENERGY AND COMMERCE ~ 116" CONGRESS

ROLL CALL VOTE # 54
BILL: H.R. 535, the “PFAS Action Act of 2019
AMENDMENT: Amendment to the Pallone AINS offered by Mr. Shimkus, # 1a, striking section 2
and all that follows and inserting substifute language.
DISPOSITION: DEFEATED by a roll call vote of 21 yeas to 29 nays.
REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT

Rep. Pallone X Rep. Walden X
Rep. Rush X Rep. Upton X
Rep. Eshoo X Rep. Shimkus X
Rep. Engel X Rep. Burgess X
Rep. DeGette X Rep. Scalise
Rep. Doyle X Rep. Latta X
Rep. Schakowsky X Rep. Rodgers X
Rep. Butterfield X Rep. Guthrie X
Rep. Matsui X Rep. Olson X
Rep. Castor X Rep. McKinley X
Rep. Sarbanes X Rep. Kinzinger X
Rep. McNerney X Rep. Griffith X
Rep. Welch' Rep. Bilirakis X
Rep. Lujan X Rep. Johnson X
Rep. Tonko X Rep. Long X
Rep. Clarke X Rep. Buschon X
Rep. Locbsack X Rep. Flores
Rep. Schrader X Rep. Brooks X
Rep. Kennedy X Rep. Mullin X
Rep. Céardenas X Rep. Hudson
Rep. Ruiz X Rep. Walberg X
Rep. Peters X Rep. Carter X
Rep. Dingell X Rep. Duncan X
Rep. Veasey X Rep. Gianforte X
Rep. Kuster X
Rep. Kelly X
Rep. Barragin X
Rep. McEachin
Rep. Blunt Rochester X
Rep. Soto X
Rep. O’Halleran X

11/20/2019

! Rep. Welch (D-VT) advised Chairman Pallone and Ranking Member Walden by letter that, in addition to his being a
Committee on Energy and Commerce member, he also serves on the House Permanent Select Committee on Intelligence
{HPSC1), which is currently conducting an ongoing inquiry into whether President Trump should be impeached. Due to the
significance and gravity of this inquiry, his full participation is essential at the HPSCI hearings, which conflicts with the
Committec on Energy and Commerce markup on November 19 and 20, 2019, thereby resulting in his absence and missed votes
during this Committee markup.
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COMMITTEE ON ENERGY AND COMMERCE - 116" CONGRESS

ROLL CALL VOTE # 55
BILL: HLR. 535, the “PFAS Action Act of 2019”
MOTION: A motion by Mr. Pallone of New Jersey to order H.R. 535 reported favorably to the

House, amended (Final Passage)

DISPOSITION: AGREED TO by a roll call vote of 31 yeas to 19 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT
Rep. Pallone X Rep. Walden X
Rep. Rush X Rep. Upton X
Rep. Eshoo X Rep. Shimkus X
Rep. Engel X Rep. Burgess X
Rep. DeGette X Rep. Scalise
Rep. Doyle X Rep. Latta X
Rep. Schakowsky X Rep. Rodgers X
Rep. Butterfield X Rep. Guthrie X
Rep. Matsui X Rep. Olson X
Rep. Castor X Rep. McKinley X
Rep. Sarbanes X Rep. Kinzinger X
Rep. McNerey X Rep. Griffith X
Rep. Welch! Rep. Bilirakis X
Rep. Lujan X Rep. Johnson X
Rep. Tonko X Rep. Long X
Rep. Clarke X Rep. Buschon X
Rep. Loebsack X Rep. Flores
Rep. Schrader X Rep. Brooks X
Rep. Kennedy X Rep. Mullin X
Rep. Cardenas X Rep. Hudson
Rep. Ruiz X Rep. Walberg X
Rep. Peters X Rep. Carter X
Rep. Dingell X Rep. Dunean X
Rep. Veasey X Rep. Gianforte X
Rep. Kuster X
Rep. Kelly X
Rep. Barragéan X
Rep. McEachin
Rep. Blunt Rochester X
Rep. Soto X
Rep. O’Halleran X

11/20/2019

Rep. Welch (D-VT) advised Chairman Paflone and Ranking Member Walden by letter that, in addition to his being a
Compmittee on Energy and Commerce member, he also serves on the House Permanent Select Committee on Intelligence
(HPSCH, which is currently conducting an ongoing inquiry into whether President Trump should be impeached. Due to the
significance and gravity of this inquiry, his full participation is essential at the HPSCI hearings, which conflicts with the
Committee on Energy and Commerce markup on November 19 and 20, 2019, thereby resulting in his absence and missed votes
during this Committee markup.
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XI. COMMITTEE COST ESTIMATE

Pursuant to clause 3(d)(1) of rule XIII, the Committee adopts as
its own the cost estimate prepared by the Director of the Congres-
sional Budget Office pursuant to section 402 of the Congressional
Budget Act of 1974.

XII. EARMARKS, LIMITED TAX BENEFITS, AND LIMITED TARIFF
BENEFITS

Pursuant to clause 9(e), 9(f), and 9(g) of rule XXI, the Committee
finds that H.R. 535 contains no earmarks, limited tax benefits, or
limited tariff benefits.

XIII. ADVISORY COMMITTEE STATEMENT

No advisory committee within the meaning of section 5(b) of the
Federal Advisory Committee Act was created by this legislation.

XIV. APPLICABILITY TO LEGISLATIVE BRANCH

The Committee finds that the legislation does not relate to the
terms and conditions of employment or access to public services or
accommodations within the meaning of section 102(b)(3) of the Con-
gressional Accountability Act.

XV. SECTION-BY-SECTION ANALYSIS OF THE LEGISLATION

Section 1. Short title; Table of Contents

Section 1(a) designates this Act may be cited as the “PFAS Ac-
tion Act of 2019”. Section 1(b) provides the table of contents.

Sec. 2. Designation as hazardous substances

Section 2 would require the listing of certain perfluoroalkyl and
polyfluoroalkyl substances as hazardous substances under
CERCLA within one year. It would also set a deadline for EPA to
decide within five years whether or not to list the remaining PFAS
under CERCLA, individually or in groups.

Sec. 3. Testing of perfluoroalkyl and polyfluoroalkyl substances

This section incorporates H.R. 2608, sponsored by Rep. Sean Pat-
rick Maloney (D-NY), to require EPA to promulgate a test rule re-
quiring health effects testing for all PFAS. The section allows the
Administrator to divide PFAS into subclasses through the rule-
making process.

Sec. 4. Manufacturing and processing notices for perfluoroalkyl and
polyfluoroalkyl substances

This section incorporates H.R. 2596, sponsored by Rep. Ann
McLane Kuster (D-NH), with amendment. Under the amended
text, there will be a moratorium under the Toxic Substances Con-
trol Act (TSCA) on the approval of new PFAS for five years, as well
as a permanent bar on the introduction of new PFAS into com-
merce under low volume exemptions.
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Sec. 5. National primary drinking water regulation for PFAS

The section incorporates H.R. 2377, sponsored by Representa-
tives Brendan Boyle (D-PA) and Brian Fitzpatrick (R-PA), with
amendment, to ensure the adoption of a drinking water standard
under the Safe DrinkingWater Act (SDWA) for certain PFAS that
protects the health of vulnerable subpopulations, including preg-
nant women, infants, and children.

Sec. 6. Monitoring and detection

This section incorporates H.R. 2800, sponsored by Representative
Elissa Slotkin (D-MI), with amendment, to require monitoring
under SDWA for PFAS as part of the EPA’s unregulated contami-
nant monitoring program.

Sec. 7. Enforcement

This section provides a five-year delay in enforcement for the
drinking water standard for PFAS, to allow drinking water utilities
to implement improvements in their treatment techniques.

Sec. 8. Drinking water state revolving funds

This section creates a new source of funding, through the drink-
ing water State Revolving Funds, to address emerging contami-
nants including PFAS.

Sec. 9. Additions to Toxics Release Inventory

This section incorporates H.R. 2577, sponsored by Rep. Delgado,
with amendment. The section requires TRI reporting of a long list
of PFAS chemicals, and establishes a timeline for determinations
on additional PFAS chemicals.

Sec. 10. PFAS data call

This section amends TSCA section 8 to require manufacturers of
PFAS chemicals to provide data to EPA on manufacturing volumes,
byproducts, uses, and exposure.

Sec. 11. Significant New Use Rule for long chain PFAS

This section sets a deadline under TSCA for EPA to take final
action on a proposed Significant New Use Rule that covers a group
of PFAS. The proposal was issued in 2015, but has not been final-
ized.

Sec. 12. Destruction and disposal guidance

This section requires EPA to issue interim guidance on safe dis-
posal of various types of PFAS containing materials.
Sec. 13. Establishment of PFAS infrastructure grant program

This section of the AINS incorporates H.R. 2533, sponsored by
Rep. Pallone, with amendment, to provide financial assistance
under SDWA to water utilities that must install new treatment
technology to remove PFAS from the water they provide.



21

Sec. 14. Cooperative agreements with States for removal and reme-
dial actions to address drinking, surface, and groundwater and
soil contamination from PFAS

This section incorporates H.R. 2626, sponsored by Rep. Upton, to
require Federal agencies to enter into cooperative agreements with
States for the cleanup of Federal facilitites located in those States
that are contaminated with PFAS.

Sec. 15. Listing of perfluoroalkyl and polyfluoroalkyl substances as
hazardous air pollutants

This section incorporates H.R. 2605, sponsored by Rep. Haley
Stevens (D-MI), without change, to require the listing of PFAS
chemicals as hazardous air pollutants under the Clean Air Act.

Sec. 16. Prohibition on waste incineration of PFAS

This section incorporates H.R. 2591, sponsored by Rep. Ro
Khanna (D-CA), with amendment. As currently structured, the
section amends the Solid Waste Disposal Act (SWDA) to allow for
incineration of PFAS containing wastes so long as that incineration
is done at an approved hazardous waste incinerator and meets
emissions standards (including those for Hydrogen Fluoride), while
minimizing PFAS air emissions to the extent feasible.

Sec. 17. Label for pots, pans, and cooking utensils

This section incorporates H.R. 2566, sponsored by Rep. Darren
Soto (D-FL), to require the EPA Administrator to establish a vol-
untary label to be available to the manufacturers of pots, pans, and
cooking utensils that do not contain PFAS.

Sec. 18. Guidance on minimizing the use of firefighting foam and
other related equipment containing PFAS

This section incorporates H.R. 2638, sponsored by Rep. Lizzie
Fletcher (D-TX), to direct the Administrator of the Environmental
Protection Agency to issue guidance for firefighters and other first
responders to minimize the use of foam and other firefighting ma-
terials containing PFAS and to minimize their health risk from
PFAS exposure. As amended, this section requires EPA to consult
with the head of the U.S. Fire Administration and other relevant
Federal Agencies in developing the guidance.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic,
and existing law in which no change is proposed is shown in
roman):

TOXIC SUBSTANCES CONTROL ACT
TITLE I—CONTROL OF TOXIC SUBSTANCES

* * *k & * * *k
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SEC. 4. TESTING OF CHEMICAL SUBSTANCES AND MIXTURES.
(a) TESTING REQUIREMENTS.—(1) If the Administrator finds
that—

(A)G)I) the manufacture, distribution in commerce, proc-
essing, use, or disposal of a chemical substance or mixture, or
that any combination of such activities, may present an unrea-
sonable risk of injury to health or the environment,

(IT) there is insufficient information and experience upon
which the effects of such manufacture, distribution in com-
merce, processing, use, or disposal of such substance or mix-
ture or of any combination of such activities on health or the
environment can reasonably be determined or predicted, and

(ITI) testing of such substance or mixture with respect to
such effects is necessary to develop such information; or

(i1)(I) a chemical substance or mixture is or will be produced
in substantial quantities, and (aa) it enters or may reasonably
be anticipated to enter the environment in substantial quan-
tities or (bb) there is or may be significant or substantial
human exposure to such substance or mixture,

(IT) there is insufficient information and experience upon
which the effects of the manufacture, distribution in commerce,
processing, use, or disposal of such substance or mixture or of
any combination of such activities on health or the environ-
ment can reasonably be determined or predicted, and

(ITI) testing of such substance or mixture with respect to
such effects is necessary to develop such information; and

(B) in the case of a mixture, the effects which the mixture’s
manufacture, distribution in commerce, processing, use, or dis-
posal or any combination of such activities may have on health
or the environment may not be reasonably and more efficiently
determined or predicted by testing the chemical substances
which comprise the mixture;

the Administrator shall by rule, or, in the case of a chemical sub-
stance or mixture described in subparagraph (A)(i), by rule, order,
or consent agreement, require that testing be conducted on such
substance or mixture to develop information with respect to the
health and environmental effects for which there is an insufficiency
of information and experience and which is relevant to a deter-
mination that the manufacture, distribution in commerce, proc-
essing, use, or disposal of such substance or mixture, or that any
combination of such activities, does or does not present an unrea-
sonable risk of injury to health or the environment.

(2) ADDITIONAL TESTING AUTHORITY.—In addition to the au-
thority provided under paragraph (1), the Administrator may,
by rule, order, or consent agreement—

(A) require the development of new information relating
to a chemical substance or mixture if the Administrator
determines that the information is necessary—

(i) to review a notice under section 5 or to perform
a risk evaluation under section 6(b);

(i) to implement a requirement imposed in a rule,
order, or consent agreement under subsection (e) or (f)
of section 5 or in a rule promulgated under section
6(a);
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(iii) at the request of a Federal implementing au-
thority under another Federal law, to meet the regu-
latory testing needs of that authority with regard to
toxicity and exposure; or

(iv) pursuant to section 12(a)(2); and

(B) require the development of new information for the
purposes of prioritizing a chemical substance under section
6(b) only if the Administrator determines that such infor-
mation is necessary to establish the priority of the sub-
stance, subject to the limitations that—

(i) not later than 90 days after the date of receipt of
information regarding a chemical substance complying
with a rule, order, or consent agreement under this
subparagraph, the Administrator shall designate the
chemical substance as a high-priority substance or a
low-priority substance; and

(ii) information required by the Administrator under
this subparagraph shall not be required for the pur-
poses of establishing or implementing a minimum in-
formation requirement of broader applicability.

(83) STATEMENT OF NEED.—When requiring the development
of new information relating to a chemical substance or mixture
under paragraph (2), the Administrator shall identify the need
for the new information, describe how information reasonably
available to the Administrator was used to inform the decision
to require new information, explain the basis for any decision
that requires the use of vertebrate animals, and, as applicable,
explain why issuance of an order is warranted instead of pro-
mulgating a rule or entering into a consent agreement.

(4) TIERED TESTING.—When requiring the development of
new information under this subsection, the Administrator shall
employ a tiered screening and testing process, under which the
results of screening-level tests or assessments of available in-
formation inform the decision as to whether 1 or more addi-
tional tests are necessary, unless information available to the
Administrator justifies more advanced testing of potential
health or environmental effects or potential exposure without
first conducting screening-level testing.

(5) PERFLUOROALKYL AND POLYFLUOROALKYL SUBSTANCES
RULE.—

(A) RULE.—Notwithstanding paragraphs (1) through (3),
the Administrator shall, by rule, require that comprehen-
sive toxicity testing be conducted on all chemical substances
that are perfluoroalkyl or polyfluoroalkyl substances.

(B) REQUIREMENTS.—In issuing a rule under subpara-
graph (A), the Administrator—

(i) may establish categories of perfluoroalkyl and
polyfluoroalkyl substances based on hazard character-
istics or chemical properties;

(it) shall require the development of information re-
lating to perfluoroalkyl and polyfluoroalkyl substances
that the Administrator determines is likely to be useful
in evaluating the hazard and risk posed by such sub-
stances in land, air, and water (including drinking
water), as well as in products; and
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(iit) may allow for varied or tiered testing require-
ments based on hazard characteristics or chemical
properties of perfluoroalkyl and polyfluoroalkyl sub-
stances or  categories of  perfluoroalkyl and
polyfluoroalkyl substances.

(C) DEADLINES.—The Administrator shall issue—

(i) a proposed rule under subparagraph (A) not later
than 6 months after the date of enactment of this para-
graph; and

(ii) a final rule under subparagraph (A) not later
than 2 years after the date of enactment of this para-
graph.

(b)(1) TESTING REQUIREMENT RULE, ORDER, OR CONSENT AGREE-
MENT.—A rule, order, or consent agreement under subsection (a)
shall include—

(A) identification of the chemical substance or mixture for
which testing is required under the rule, order, or consent
agreement,

(B) protocols and methodologies for the development of infor-
mation for such substance or mixture, and

(C) with respect to chemical substances which are not new
chemical substances and to mixtures, a specification of the pe-
riod (which period may not be of unreasonable duration) within
which the persons required to conduct the testing shall submit
to the Administrator information developed in accordance with
the protocols and methodologies referred to in subparagraph
(B).

In determining the protocols and methodologies and period to be
included, pursuant to subparagraphs (B) and (C), in a rule, order,
or consent agreement under subsection (a), the Administrator’s con-
siderations shall include the relative costs of the various test proto-
cols and methodologies which may be required under the rule,
order, or consent agreement and the reasonably foreseeable avail-
ability of the facilities and personnel needed to perform the testing
required under the rule, order, or consent agreement. Any such
rule, order, or consent agreement may require the submission to
the Administrator of preliminary information during the period
prescribed under subparagraph (C).

(2)(A) The health and environmental effects for which protocols
and methodologies for the development of information may be pre-
scribed include carcinogenesis, mutagenesis, teratogenesis, behav-
ioral disorders, cumulative or synergistic effects, and any other ef-
fect which may present an unreasonable risk of injury to health or
the environment. Protocols and methodologies for the development
of information may also be prescribed for the assessment of expo-
sure or exposure potential to humans or the environment. The
characteristics of chemical substances and mixtures for which such
protocols and methodologies may be prescribed include persistence,
acute toxicity, subacute toxicity, chronic toxicity, and any other
characteristic which may present such a risk. The methodologies
that may be prescribed in such protocols and methodologies include
epidemiologic studies, serial or tiered testing, in vitro tests, and
whole animal tests, except that before prescribing epidemiologic
studies of employees, the Administrator shall consult with the Di-
rector of the National Institute for Occupational Safety and Health.
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(B) From time to time, but not less than once each 12 months,
the Administrator shall review the adequacy of the protocols and
methodologies for development of information prescribed in rules,
orders, and consent agreements under subsection (a) and shall, if
necessary, institute proceedings to make appropriate revisions of
such protocols and methodologies.

(3)(A) A rule or order under subsection (a) respecting a chemical
substance or mixture shall require the persons described in [sub-
paragraph (B) or (C)1 subparagraph (B), (C), or (D), as applicable,
to conduct tests and submit information to the Administrator on
such substance or mixture, except that the Administrator may per-
mit two or more of such persons to designate one such person or
a qualified third party to conduct such tests and submit such infor-
mation on behalf of the persons making the designation.

(B) The following persons shall be required to conduct tests and
submit information on a chemical substance or mixture subject to
a rule under subsection (a)(1):

(i) Each person who manufactures or intends to manufacture
such substance or mixture if the Administrator makes a find-
ing described in subsection (a)(1)(A)G)II) or (a)(1)(A)GEi)II)
with respect to the manufacture of such substance or mixture.

(i1)) Each person who processes or intends to process such
substance or mixture if the Administrator makes a finding de-
scribed in subsection (a)(1)(A)G)IID) or (a)1)(A)G)II) with re-
spect to the processing of such substance or mixture.

(iii) Each person who manufactures or processes or intends
to manufacture or process such substance or mixture if the Ad-
ministrator makes a finding described in subsection
(a)(1)(A)G)II) or (a)(1)(A)EDII) with respect to the distribution
in commerce, use, or disposal of such substance or mixture.

(C) A rule or order under paragraph (1) or (2) of subsection (a)
may require the development of information by any person who
manufactures or processes, or intends to manufacture or process, a
chemical substance or mixture subject to the rule or order.

(D) A rule under subsection (a)(5) shall require the development
of information by any person who manufactures or processes, or in-
tends to manufacture or process, a chemical substance that is a
perfluoroalkyl or polyfluoroalkyl substance.

(4) Any rule, order, or consent agreement under subsection (a) re-
quiring the testing of and submission of information for a par-
ticular chemical substance or mixture shall expire at the end of the
reimbursement period (as defined in subsection (¢)(3)(B)) which is
applicable to information for such substance or mixture unless the
Administrator repeals the rule or order or modifies the consent
agreement to terminate the requirement before such date; and a
rule, order, or consent agreement under subsection (a) requiring
the testing of and submission of information for a category of chem-
ical substances or mixtures shall expire with respect to a chemical
substance or mixture included in the category at the end of the re-
imbursement period (as so defined) which is applicable to informa-
tion for such substance or mixture unless the Administrator before
such date repeals or modifies the application of the rule, order, or
consent agreement to such substance or mixture or repeals the rule
or order or modifies the consent agreement to terminate the re-
quirement.
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(¢c) EXEMPTION.—(1) Any person required by a rule or order under
subsection (a) to conduct tests and submit information on a chem-
ical substance or mixture may apply to the Administrator (in such
form and manner as the Administrator shall prescribe) for an ex-
emption from such requirement.

(2) If, upon receipt of an application under paragraph (1), the Ad-
ministrator determines that—

(A) the chemical substance or mixture with respect to which
such application was submitted is equivalent to a chemical
substance or mixture for which information has been sub-
mitted to the Administrator in accordance with a rule, order,
or consent agreement under subsection (a) or for which infor-
mation is being developed pursuant to such a rule, order, or
consent agreement, and

(B) submission of information by the applicant on such sub-
stance or mixture would be duplicative of information which
has been submitted to the Administrator in accordance with
such rule, order, or consent agreement or which is being devel-
oped pursuant to such rule, order, or consent agreement,

the Administrator shall exempt, in accordance with paragraph (3)
or (4), the applicant from conducting tests and submitting informa-
tion on such substance or mixture under the rule or order with re-
spect to which such application was submitted.

(3)(A) If the exemption under paragraph (2) of any person from
the requirement to conduct tests and submit information on a
chemical substance or mixture is granted on the basis of the exist-
ence of previously submitted information and if such exemption is
granted during the reimbursement period for such information (as
prescribed by subparagraph (B)), then (unless such person and the
persons referred to in clauses (i) and (ii) agree on the amount and
method of reimbursement) the Administrator shall order the per-
son granted the exemption to provide fair and equitable reimburse-
ment (in an amount determined under rules of the Adminis-
trator)—

(i) to the person who previously submitted such information,
for a portion of the costs incurred by such person in complying
with the requirement to submit such information, and

(ii) to any other person who has been required under this
subparagraph to contribute with respect to such costs, for a
portion of the amount such person was required to contribute.

In promulgating rules for the determination of fair and equitable
reimbursement to the persons described in clauses (i) and (ii) for
costs incurred with respect to a chemical substance or mixture, the
Administrator shall, after consultation with the Attorney General
and the Federal Trade Commission, consider all relevant factors,
including the effect on the competitive position of the person re-
quired to provide reimbursement in relation to the person to be re-
imbursed and the share of the market for such substance or mix-
ture of the person required to provide reimbursement in relation to
the share of such market of the persons to be reimbursed. An order
under this subparagraph shall, for purposes of judicial review, be
considered final agency action.

(B) For purposes of subparagraph (A), the reimbursement period
fordany information for a chemical substance or mixture is a pe-
riod—
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(i) beginning on the date such information is submitted in
accordance with a rule, order, or consent agreement under sub-
section (a), and

(i1) ending—

(I) five years after the date referred to in clause (i), or
(IT) at the expiration of a period which begins on the
date referred to in clause (i) and which is equal to the pe-
riod which the Administrator determines was necessary to
develop such information,
whichever is later.

(4)(A) If the exemption under paragraph (2) of any person from
the requirement to conduct tests and submit information on a
chemical substance or mixture is granted on the basis of the fact
that information is being developed by one or more persons pursu-
ant to a rule, order, or consent agreement under subsection (a),
then (unless such person and the persons referred to in clauses (i)
and (i) agree on the amount and method of reimbursement) the
Administrator shall order the person granted the exemption to pro-
vide fair and equitable reimbursement (in an amount determined
under rules of the Administrator)—

(i) to each such person who is developing such information,
for a portion of the costs incurred by each such person in com-
plying with such rule, order, or consent agreement, and

(i1) to any other person who has been required under this
subparagraph to contribute with respect to the costs of com-
plying with such rule, order, or consent agreement, for a por-
tion of the amount such person was required to contribute.

In promulgating rules for the determination of fair and equitable
reimbursement to the persons described in clauses (i) and (ii) for
costs incurred with respect to a chemical substance or mixture, the
Administrator shall, after consultation with the Attorney General
and the Federal Trade Commission, consider the factors described
in the second sentence of paragraph (3)(A). An order under this
subparagraph shall, for purposes of judicial review, be considered
final agency action.

(B) If any exemption is granted under paragraph (2) on the basis
of the fact that one or more persons are developing information
pursuant to a rule, order, or consent agreement under subsection
(a) and if after such exemption is granted the Administrator deter-
mines that no such person has complied with such rule, order, or
consent agreement, the Administrator shall (i) after providing writ-
ten notice to the person who holds such exemption and an oppor-
tunity for a hearing, by order terminate such exemption, and (ii)
notify in writing such person of the requirements of the rule or
order with respect to which such exemption was granted.

(d) NoTICE.—Upon the receipt of any information pursuant to a
rule, order, or consent agreement under subsection (a), the Admin-
istrator shall publish a notice of the receipt of such information in
the Federal Register within 15 days of its receipt. Subject to section
14, each such notice shall (1) identify the chemical substance or
mixture for which information has been received; (2) list the uses
or intended uses of such substance or mixture and the information
required by the applicable protocols and methodologies for the de-
velopment of information; and (3) describe the nature of the infor-
mation developed. Except as otherwise provided in section 14, such
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information shall be made available by the Administrator for exam-
ination by any person.

(e) PRIORITY LIST.—(1)(A) There is established a committee to
make recommendations to the Administrator respecting the chem-
ical substances and mixtures to which the Administrator should
give priority consideration for the development of information
under subsection (a). In making such a recommendation with re-
spect to any chemical substance or mixture, the committee shall
consider all relevant factors, including—

(i) the quantities in which the substance or mixture is or will
be manufactured,

(i1) the quantities in which the substance or mixture enters
or will enter the environment,

(iii) the number of individuals who are or will be exposed to
the substance or mixture in their places of employment and
the duration of such exposure,

(iv) the extent to which human beings are or will be exposed
to the substance or mixture,

(v) the extent to which the substance or mixture is closely re-
lated to a chemical substance or mixture which is known to
present an unreasonable risk of injury to health or the environ-
ment,

(vi) the existence of information concerning the effects of the
substance or mixture on health or the environment,

(vii) the extent to which testing of the substance or mixture
may result in the development of information upon which the
effects of the substance or mixture on health or the environ-
ment can reasonably be determined or predicted, and

(viii) the reasonably foreseeable availability of facilities and
personnel for performing testing on the substance or mixture.

The recommendations of the committee shall be in the form of a
list of chemical substances and mixtures which shall be set forth,
either by individual substance or mixture or by groups of sub-
stances or mixtures, in the order in which the committee deter-
mines the Administrator should take action under subsection (a)
with respect to the substances and mixtures. In establishing such
list, the committee shall give priority attention to those chemical
substances and mixtures which are known to cause or contribute
to or which are suspected of causing or contributing to cancer, gene
mutations, or birth defects. The committee shall designate chemical
substances and mixtures on the list with respect to which the com-
mittee determines the Administrator should, within 12 months of
the date on which such substances and mixtures are first des-
ignated, initiate a proceeding under subsection (a). The total num-
ber of chemical substances and mixtures on the list which are des-
ignated under the preceding sentence may not, at any time, exceed
50.

(B) As soon as practicable but not later than nine months after
the effective date of this Act, the committee shall publish in the
Federal Register and transmit to the Administrator the list and
designations required by subparagraph (A) together with the rea-
sons for the committee’s inclusion of each chemical substance or
mixture on the list. At least every six months after the date of the
transmission to the Administrator of the list pursuant to the
preceeding sentence, the committee shall make such revisions in
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the list as it determines to be necessary and shall transmit them
to the Administrator together with the committee’s reasons for the
revisions. Upon receipt of any such revision, the Administrator
shall publish in the Federal Register the list with such revision,
the reasons for such revision, and the designations made under
subparagraph (A). The Administrator shall provide reasonable op-
portunity to any interested person to file with the Administrator
written comments on the committee’s list, any revision of such list
by the committee, and designations made by the committee, and
shall make such comments available to the public. Within the 12-
month period beginning on the date of the first inclusion on the list
of a chemical substance or mixture designated by the committee
under subparagraph (A) the Administrator shall with respect to
such chemical substance or mixture issue an order, enter into a
consent agreement, or initiate a rulemaking proceeding under sub-
section (a), or, if such an order or consent agreement is not issued
or such a proceeding is not initiated within such period, publish in
the Federal Register the Administrator’s reason for not issuing
such an order, entering into such a consent agreement, or initiating
such a proceeding.

(2)(A) The committee established by paragraph (1)(A) shall con-
sist of ten members as follows:

(i) One member appointed by the Administrator from the En-
vironmental Protection Agency.

(i) One member appointed by the Secretary of Labor from of-
ficers or employees of the Department of Labor engaged in the
Secretary’s activities under the Occupational Safety and
Health Act of 1970.

(ii1) One member appointed by the Chairman of the Council
on Environmental Quality from the Council or its officers or
employees.

(iv) One member appointed by the Director of the National
Institute for Occupational Safety and Health from officers or
employees of the Institute.

(v) One member appointed by the Director of the National
Institute of Environmental Health Sciences from officers or
employees of the Institute.

(vi) One member appointed by the Director of the National
Cancer Institute from officers or employees of the Institute.

(vii) One member appointed by the Director of the National
Science Foundation from officers or employees of the Founda-
tion.

(viii) One member appointed by the Secretary of Commerce
from officers or employees of the Department of Commerce.

(ix) One member appointed by the Chairman of the Con-
sumer Product Safety Commission from Commissioners or em-
ployees of the Commission.

(x) One member appointed by the Commissioner of Food and
Drugs from employees of the Food and Drug Administration.

(B)(1) An appointed member may designate an individual to serve
on the committee on the member’s behalf. Such a designation may
be made only with the approval of the applicable appointing au-
thority and only if the individual is from the entity from which the
member was appointed.
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(i) No individual may serve as a member of the committee for
more than four years in the aggregate. If any member of the com-
mittee leaves the entity from which the member was appointed,
such member may not continue as a member of the committee, and
the member’s position shall be considered to be vacant. A vacancy
in the committee shall be filled in the same manner in which the
original appointment was made.

(iii) Initial appointments to the committee shall be made not
later than the 60th day after the effective date of this Act. Not
later than the 90th day after such date the members of the com-
mittee shall hold a meeting for the selection of a chairperson from
among their number.

(C)1) No member of the committee, or designee of such member,
shall accept employment or compensation from any person subject
to any requirement of this Act or of any rule promulgated or order
issued thereunder, for a period of at least 12 months after termi-
nation of service on the committee.

(i1)) No person, while serving as a member of the committee, or
designee of such member, may own any stocks or bonds, or have
any pecuniary interest, of substantial value in any person engaged
in the manufacture, processing, or distribution in commerce of any
chemical substance or mixture subject to any requirement of this
Act or of any rule promulgated or order issued thereunder.

(iii) The Administrator, acting through attorneys of the Environ-
mental Protection Agency, or the Attorney General may bring an
action in the appropriate district court of the United States to re-
strain any violation of this subparagraph.

(D) The Administrator shall provide the committee such adminis-
trative support services as may be necessary to enable the com-
mittee to carry out its function under this subsection.

(f) REQUIRED ACTIONS.—Upon the receipt of—

(1) any information required to be submitted under this Act,

or

(2) any other information available to the Administrator,
which indicates to the Administrator that there may be a reason-
able basis to conclude that a chemical substance or mixture pre-
sents a significant risk of serious or widespread harm to human
beings, the Administrator shall, within the 180-day period begin-
ning on the date of the receipt of such information, initiate applica-
ble action under section 5, 6, or 7 to prevent or reduce to a suffi-
cient extent such risk or publish in the Federal Register a finding,
made without consideration of costs or other nonrisk factors, that
such risk is not unreasonable. For good cause shown the Adminis-
trator may extend such period for an additional period of not more
than 90 days. The Administrator shall publish in the Federal Reg-
ister notice of any such extension and the reasons therefor. A find-
ing by the Administrator that a risk is not unreasonable shall be
considered agency action for purposes of judicial review under
chapter 7 of title 5, United States Code. This subsection shall not
take effect until two years after the effective date of this Act.

(g) PETITION FOR PROTOCOLS AND METHODOLOGIES FOR THE DE-
VELOPMENT OF INFORMATION.—A person intending to manufacture
or process a chemical substance for which notice is required under
section 5(a) and who is not required under a rule, order, or consent
agreement under subsection (a) to conduct tests and submit infor-
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mation on such substance may petition the Administrator to pre-
scribe protocols and methodologies for the development of informa-
tion for such substance. The Administrator shall by order either
grant or deny any such petition within 60 days of its receipt. If the
petition is granted, the Administrator shall prescribe such protocols
and methodologies for such substance within 75 days of the date
the petition is granted. If the petition is denied, the Administrator
shall publish, subject to section 14, in the Federal Register the rea-
sons for such denial.
(h) REDUCTION OF TESTING ON VERTEBRATES.—

(1) IN GENERAL.—The Administrator shall reduce and re-
place, to the extent practicable, scientifically justified, and con-
sistent with the policies of this title, the use of vertebrate ani-
mals in the testing of chemical substances or mixtures under
this title by—

(A) prior to making a request or adopting a requirement
for testing using vertebrate animals, and in accordance
with subsection (a)(3), taking into consideration, as appro-
priate and to the extent practicable and scientifically justi-
fied, reasonably available existing information, including—

(i) toxicity information;

(ii) computational toxicology and bioinformatics; and

(iii) high-throughput screening methods and the pre-
diction models of those methods; and

(B) encouraging and facilitating—

(i) the use of scientifically valid test methods and
strategies that reduce or replace the use of vertebrate
animals while providing information of equivalent or
better scientific quality and relevance that will sup-
port regulatory decisions under this title;

(ii) the grouping of 2 or more chemical substances
into scientifically appropriate categories in cases in
which testing of a chemical substance would provide
scientifically valid and useful information on other
chemical substances in the category; and

(iii) the formation of industry consortia to jointly
conduct testing to avoid unnecessary duplication of
tests, provided that such consortia make all informa-
tion from such testing available to the Administrator.

(2) IMPLEMENTATION OF ALTERNATIVE TESTING METHODS.—To
promote the development and timely incorporation of new sci-
entifically valid test methods and strategies that are not based
on vertebrate animals, the Administrator shall—

(A) not later than 2 years after the date of enactment of
the Frank R. Lautenberg Chemical Safety for the 21st
Century Act, develop a strategic plan to promote the devel-
opment and implementation of alternative test methods
and strategies to reduce, refine, or replace vertebrate ani-
mal testing and provide information of equivalent or better
scientific quality and relevance for assessing risks of injury
to health or the environment of chemical substances or
mixtures through, for example—

(i) computational toxicology and bioinformatics;

(i1) high-throughput screening methods;

(ii1) testing of categories of chemical substances;
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(iv) tiered testing methods;

(v) in vitro studies;

(vi) systems biology;

(vii) new or revised methods identified by validation
bodies such as the Interagency Coordinating Com-
mittee on the Validation of Alternative Methods or the
Organization for Economic Co-operation and Develop-
ment; or

(viii) industry consortia that develop information
submitted under this title;

(B) as practicable, ensure that the strategic plan devel-
oped under subparagraph (A) is reflected in the develop-
ment of requirements for testing under this section;

(C) include in the strategic plan developed under sub-
paragraph (A) a list, which the Administrator shall update
on a regular basis, of particular alternative test methods
or strategies the Administrator has identified that do not
require new vertebrate animal testing and are scientif-
ically reliable, relevant, and capable of providing informa-
tion of equivalent or better scientific reliability and quality
to that which would be obtained from vertebrate animal
testing;

(D) provide an opportunity for public notice and com-
ment on the contents of the plan developed under subpara-
graph (A), including the criteria for considering scientific
reliability and relevance of the test methods and strategies
that may be identified pursuant to subparagraph (C);

(E) beginning on the date that is 5 years after the date
of enactment of the Frank R. Lautenberg Chemical Safety
for the 21st Century Act, and every 5 years thereafter,
submit to Congress a report that describes the progress
made in implementing the plan developed under subpara-
graph (A) and goals for future alternative test methods
and strategies implementation; and

(F) prioritize and, to the extent consistent with available
resources and the Administrator’s other responsibilities
under this title, carry out performance assessment, valida-
tion, and translational studies to accelerate the develop-
ment of scientifically valid test methods and strategies
that reduce, refine, or replace the use of vertebrate ani-
mals, including minimizing duplication, in any testing
under this title.

(3) VOLUNTARY TESTING.—

(A) IN GENERAL.—Any person developing information for
submission under this title on a voluntary basis and not
pursuant to any request or requirement by the Adminis-
trator shall first attempt to develop the information by
means of an alternative test method or strategy identified
by the Administrator pursuant to paragraph (2)(C), if the
Administrator has identified such a test method or strat-
egy for the development of such information, before con-
ducting new vertebrate animal testing.

(B) EFFECT OF PARAGRAPH.—Nothing in this paragraph
shall, under any circumstance, limit or restrict the submis-
sion of any existing information to the Administrator.
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(C) RELATIONSHIP TO OTHER LAW.—A violation of this
paragraph shall not be a prohibited act under section 15.

(D) REVIEW OF MEANS.—This paragraph authorizes, but
does not require, the Administrator to review the means
by which a person conducted testing described in subpara-
graph (A).

(i) PERFLUOROALKYL AND POLYFLUOROALKYL SUBSTANCES.—

(1) TESTING REQUIREMENT RULE.—

(A) PROTOCOLS AND METHODOLOGIES.—In determining
the protocols and methodologies to be included pursuant to
subsection (b)(1) in a rule under subsection (a)(5), the Ad-
ministrator shall allow for protocols and methodologies
that test chemical substances that are perfluoroalkyl and
polyfluoroalkyl substances as a class.

(B) PERIOD.—In determining the period to be included
pursuant to subsection (b)(1) in a rule under subsection
(a)(5), the Administrator shall ensure that the period is as
short as possible while allowing for completion of the re-
quired testing.

(2) EXEMPTIONS.—In carrying out subsection (c¢) with respect
to a chemical substance that is a perfluoroalkyl or
polyfluoroalkyl substance, the Administrator—

(A) may only determine under subsection (c)(2) that infor-
mation would be duplicative if the chemical substance with
respect to which the application for exemption is submitted
is in the same category, as established under subsection
(a)(5)(B)(Q), as a chemical substance for which information
has been submitted to the Administrator in accordance
with a rule, order, or consent agreement under subsection
(a) or for which information is being developed pursuant to
such a rule, order, or consent agreement; and

(B) shall publish a list of all such chemical substances
for which an exemption under subsection (c) is granted.

SEC. 5. MANUFACTURING AND PROCESSING NOTICES.
(a) IN GENERAL.—(1)(A) Except as provided in subparagraph (B)
of this paragraph and subsection (h), no person may—

(1) manufacture a new chemical substance on or after the
30th day after the date on which the Administrator first pub-
lishes the list required by section 8(b), or

(i1) manufacture or process any chemical substance for a use
which the Administrator has determined, in accordance with
paragraph (2), is a significant new use.

A()B% A person may take the actions described in subparagraph
(A) if—

(i) such person submits to the Administrator, at least 90
days before such manufacture or processing, a notice, in
accordance with subsection (d), of such person’s intention
to manufacture or process such substance and such person
complies with any applicable requirement of, or imposed
pursuant to, subsection (b), (e), or (f); and

(i1) the Administrator—

(I) conducts a review of the notice; and

(IT) makes a determination under subparagraph (A),
(B), or (C) of paragraph (3) and takes the actions re-
quired in association with that determination under
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Su(gl subparagraph within the applicable review pe-
riod.

(2) A determination by the Administrator that a use of a chem-
ical substance is a significant new use with respect to which notifi-
cation is required under paragraph (1) shall be made by a rule pro-
mulgated after a consideration of all relevant factors, including—

(A) the projected volume of manufacturing and processing of
a chemical substance,

(B) the extent to which a use changes the type or form of ex-
posure of human beings or the environment to a chemical sub-
stance,

(C) the extent to which a use increases the magnitude and
duration of exposure of human beings or the environment to a
chemical substance, and

(D) the reasonably anticipated manner and methods of man-
ufacturing, processing, distribution in commerce, and disposal
of a chemical substance.

(3) REVIEW AND DETERMINATION.—Within the applicable re-
view period, subject to section 18, the Administrator shall re-
view such notice and determine—

(A) that the relevant chemical substance or significant
new use presents an unreasonable risk of injury to health
or the environment, without consideration of costs or other
nonrisk factors, including an unreasonable risk to a poten-
tially exposed or susceptible subpopulation identified as
relevant by the Administrator under the conditions of use,
in which case the Administrator shall take the actions re-
quired under subsection (f);

(B) that—

(i) the information available to the Administrator is
insufficient to permit a reasoned evaluation of the
health and environmental effects of the relevant chem-
ical substance or significant new use; or

(ii)(I) in the absence of sufficient information to per-
mit the Administrator to make such an evaluation, the
manufacture, processing, distribution in commerce,
use, or disposal of such substance, or any combination
of such activities, may present an unreasonable risk of
injury to health or the environment, without consider-
ation of costs or other nonrisk factors, including an
unreasonable risk to a potentially exposed or suscep-
tible subpopulation identified as relevant by the Ad-
ministrator; or

(IT) such substance is or will be produced in substan-
tial quantities, and such substance either enters or
may reasonably be anticipated to enter the environ-
ment in substantial quantities or there is or may be
significant or substantial human exposure to the sub-
stance,

in which case the Administrator shall take the actions re-
quired under subsection (e); or

(C) that the relevant chemical substance or significant
new use is not likely to present an unreasonable risk of in-
jury to health or the environment, without consideration of
costs or other nonrisk factors, including an unreasonable
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risk to a potentially exposed or susceptible subpopulation
identified as relevant by the Administrator under the con-
ditions of use, in which case the submitter of the notice
may commence manufacture of the chemical substance or
manufacture or processing for a significant new use.

(4) FAILURE TO RENDER DETERMINATION.—

(A) FAILURE TO RENDER DETERMINATION.—If the Admin-
istrator fails to make a determination on a notice under
paragraph (3) by the end of the applicable review period
and the notice has not been withdrawn by the submitter,
the Administrator shall refund to the submitter all appli-
cable fees charged to the submitter for review of the notice
pursuant to section 26(b), and the Administrator shall not
be relieved of any requirement to make such determina-
tion.

(B) LiMITATIONS.—(i) A refund of applicable fees under
subparagraph (A) shall not be made if the Administrator
certifies that the submitter has not provided information
required under subsection (b) or has otherwise unduly de-
layed the process such that the Administrator is unable to
rendder a determination within the applicable review pe-
riod.

(i1) A failure of the Administrator to render a decision
shall not be deemed to constitute a withdrawal of the no-
tice.

(iii) Nothing in this paragraph shall be construed as re-
lieving the Administrator or the submitter of the notice
from any requirement of this section.

(5) ARTICLE CONSIDERATION.—The Administrator may re-
quire notification under this section for the import or proc-
essing of a chemical substance as part of an article or category
of articles under paragraph (1)(A)({i) if the Administrator
makes an affirmative finding in a rule under paragraph (2)
that the reasonable potential for exposure to the chemical sub-
stance through the article or category of articles subject to the
rule justifies notification.

(b) SUBMISSION OF INFORMATION.—(1)(A) If (i) a person is re-
quired by subsection (a)(1) to submit a notice to the Administrator
before beginning the manufacture or processing of a chemical sub-
stance, and (ii) such person is required to submit information for
such substance pursuant to a rule, order, or consent agreement
under section 4 before the submission of such notice, such person
shall submit to the Administrator such information in accordance
with such rule, order, or consent agreement at the time notice is
submit%ed in accordance with subsection (a)(1).

(B) If—

(i) a person is required by subsection (a)(1) to submit a notice
to the Administrator, and

(i1) such person has been granted an exemption under sec-
tion 4(c) from the requirements of a rule or order under section
4 before the submission of such notice,

such person may not, before the expiration of the 90-day period
which begins on the date of the submission in accordance with such
rule of the information the submission or development of which
was the basis for the exemption, manufacture such substance if
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such person is subject to subsection (a)(1)(A)(i) or manufacture or
process such substance for a significant new use if the person is
subject to subsection (a)(1)(A)(i).

(2)(A) If a person—

(i) is required by subsection (a)(1) to submit a notice to the
Administrator before beginning the manufacture or processing
of a chemical substance listed under paragraph (4), and

(i) is not required by a rule, order, or consent agreement
under section 4 before the submission of such notice to submit
information for such substance,

such person may submit to the Administrator information pre-
scribed by subparagraph (B) at the time notice is submitted in ac-
cordance with subsection (a)(1).

(B) Information submitted pursuant to subparagraph (A) shall be
information which the person submitting the information believes
shows that—

(i) in the case of a substance with respect to which notice is
required under subsection (a)(1)(A)(i), the manufacture, proc-
essing, distribution in commerce, use, and disposal of the
chemical substance or any combination of such activities will
not present an unreasonable risk of injury to health or the en-
vironment, or

(i1) in the case of a chemical substance with respect to which
notice is required under subsection (a)(1)(A)(ii), the intended
significant new use of the chemical substance will not present
an unreasonable risk of injury to health or the environment.

(3) Information submitted under paragraph (1) or (2) of this sub-
section or under subsection (e) shall be made available, subject to
section 14, for examination by interested persons.

(4)(A)(i) The Administrator may, by rule, compile and keep cur-
rent a list of chemical substances with respect to which the Admin-
istrator finds that the manufacture, processing, distribution in
commerce, use, or disposal, or any combination of such activities,
presents or may present an unreasonable risk of injury to health
or the environment, without consideration of costs or other nonrisk
factors.

(i) In making a finding under clause (i) that the manufacture,
processing, distribution in commerce, use, or disposal of a chemical
substance or any combination of such activities presents or may
present an unreasonable risk of injury to health or the environ-
ment, the Administrator shall consider all relevant factors, includ-
ing—

(I) the effects of the chemical substance on health and the
magnitude of human exposure to such substance; and

(II) the effects of the chemical substance on the environment
and the magnitude of environmental exposure to such sub-
stance.

(B) The Administrator shall, in prescribing a rule under subpara-
graph (A) which lists any chemical substance, identify those uses,
if any, which the Administrator determines, by rule under sub-
section (a)(2), would constitute a significant new use of such sub-
stance.

(C) Any rule under subparagraph (A), and any substantive
amendment or repeal of such a rule, shall be promulgated pursuant
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1(::9 (tlhe procedures specified in section 553 of title 5, United States
ode.

(c) EXTENSION OF REVIEW PERIOD.—The Administrator may for
good cause extend for additional periods (not to exceed in the ag-
gregate 90 days) the period, prescribed by subsection (a) or (b).
Subject to section 14, such an extension and the reasons therefor
shall be published in the Federal Register and shall constitute a
final agency action subject to judicial review.

(d) CONTENT OF NOTICE; PUBLICATIONS IN THE FEDERAL REG-
ISTER.—(1) The notice required by subsection (a) shall include—

(A) insofar as known to the person submitting the notice or
insofar as reasonably ascertainable, the information described
in subparagraphs (A), (B), (C), (D), (F), and (G) of section
8(a)(2), and

(B) in such form and manner as the Administrator may pre-
scribe, any information in the possession or control of the per-
son giving such notice which are related to the effect of any
manufacture, processing, distribution in commerce, use, or dis-
posal of such substance or any article containing such sub-
stance, or of any combination of such activities, on health or
the environment, and

(C) a description of any other information concerning the en-
vironmental and health effects of such substance, insofar as
known to the person making the notice or insofar as reason-
ably ascertainable.

Such a notice shall be made available, subject to section 14, for ex-
amination by interested persons.

(2) Subject to section 14, not later than five days (excluding Sat-
urdays, Sundays and legal holidays) after the date of the receipt of
a notice under subsection (a) or of information under subsection (b),
thﬁ lﬁdministrator shall publish in the Federal Register a notice
which—

(A) identifies the chemical substance for which notice or in-
formation has been received;

(B) lists the uses of such substance identified in the notice;
and

(C) in the case of the receipt of information under subsection
(b), describes the nature of the tests performed on such sub-
stance and any information which was developed pursuant to
subsection (b) or a rule, order, or consent agreement under sec-
tion 4.

A notice under this paragraph respecting a chemical substance
shall identify the chemical substance by generic class unless the
Administrator determines that more specific identification is re-
quired in the public interest.

(3) At the beginning of each month the Administrator shall pub-
lish a list in the Federal Register of (A) each chemical substance
for which notice has been received under subsection (a) and for
which the applicable review period has not expired, and (B) each
chemical substance for which such period has expired since the last
publication in the Federal Register of such list.

(e) REGULATION PENDING DEVELOPMENT OF INFORMATION.—(1)(A)
If the Administrator determines that—

(i) the information available to the Administrator is insuffi-
cient to permit a reasoned evaluation of the health and envi-
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ronmental effects of a chemical substance with respect to
which notice is required by subsection (a); or

(i1)(I) in the absence of sufficient information to permit the
Administrator to make such an evaluation, the manufacture,
processing, distribution in commerce, use, or disposal of such
substance, or any combination of such activities, may present
an unreasonable risk of injury to health or the environment,
without consideration of costs or other nonrisk factors, includ-
ing an unreasonable risk to a potentially exposed subpopula-
tion identified as relevant by the Administrator under the con-
ditions of use; or

(IT) such substance is or will be produced in substantial
quantities, and such substance either enters or may reasonably
be anticipated to enter the environment in substantial quan-
tities or there is or may be significant or substantial human
exposure to the substance,

the Administrator shall issue an order, to take effect on the expira-
tion of the applicable review period, to prohibit or limit the manu-
facture, processing, distribution in commerce, use, or disposal of
such substance or to prohibit or limit any combination of such ac-
tivities to the extent necessary to protect against an unreasonable
risk of injury to health or the environment, without consideration
of costs or other nonrisk factors, including an unreasonable risk to
a potentially exposed or susceptible subpopulation identified as rel-
evant by the Administrator under the conditions of use, and the
submitter of the notice may commence manufacture of the chemical
substance, or manufacture or processing of the chemical substance
for a significant new use, including while any required information
is being developed, only in compliance with the order.

(B) An order may not be issued under subparagraph (A) respect-
ing a chemical substance (i) later than 45 days before the expira-
tion of the applicable review period, and (ii) unless the Adminis-
trator has, on or before the issuance of the order, notified, in writ-
ing, each manufacturer or processor, as the case may be, of such
substance of the determination which underlies such order.

(f) PROTECTION AGAINST UNREASONABLE RISKS.—(1) If the Ad-
ministrator determines that a chemical substance or significant
new use with respect to which notice is required by subsection (a)
presents an unreasonable risk of injury to health or environment,
without consideration of costs or other nonrisk factors, including an
unreasonable risk to a potentially exposed subpopulation identified
as relevant by the Administrator under the conditions of use, the
Administrator shall, before the expiration of the applicable review
period, take the action authorized by paragraph (2) or (3) to the ex-
tent necessary to protect against such risk.

(2) The Administrator may issue a proposed rule under section
6(a) to apply to a chemical substance with respect to which a find-
ing was made under paragraph (1)—

(A) a requirement limiting the amount of such substance
which may be manufactured, processed, or distributed in com-
merce,

(B) a requirement described in paragraph (2), (3), (4), (5), (6),
or (7) of section 6(a), or

(C) any combination of the requirements referred to in sub-
paragraph (B).
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Such a proposed rule shall be effective upon its publication in the
Federal Register. Section 6(d)(3)(B) shall apply with respect to such
rule.

(3)(A) The Administrator may issue an order to prohibit or limit
the manufacture, processing, or distribution in commerce of a sub-
stance with respect to which a finding was made under paragraph
(1). Such order shall take effect on the expiration of the applicable
review period.

(B) The provisions of subparagraph (B) of subsection (e)(1) shall
apply with respect to an order issued under subparagraph (A).

(4) TREATMENT OF NONCONFORMING USES.—Not later than 90
days after taking an action under paragraph (2) or (3) or
issuing an order under subsection (e) relating to a chemical
substance with respect to which the Administrator has made
a determination under subsection (a)(3)(A) or (B), the Adminis-
trator shall consider whether to promulgate a rule pursuant to
subsection (a)(2) that identifies as a significant new use any
manufacturing, processing, use, distribution in commerce, or
disposal of the chemical substance that does not conform to the
restrictions imposed by the action or order, and, as applicable,
initiate such a rulemaking or publish a statement describing
the reasons of the Administrator for not initiating such a rule-
making.

(5) WORKPLACE EXPOSURES.—To the extent practicable, the
Administrator shall consult with the Assistant Secretary of
Labor for Occupational Safety and Health prior to adopting
any prohibition or other restriction relating to a chemical sub-
stance with respect to which the Administrator has made a de-
termination under subsection (a)(3)(A) or (B) to address work-
place exposures.

(g) STATEMENT ON ADMINISTRATOR FINDING.—If the Adminis-
trator finds in accordance with subsection (a)(3)(C) that a chemical
substance or significant new use is not likely to present an unrea-
sonable risk of injury to health or the environment, then notwith-
standing any remaining portion of the applicable review period, the
submitter of the notice may commence manufacture of the chemical
substance or manufacture or processing for the significant new use,
and the Administrator shall make public a statement of the Admin-
istrator’s finding. Such a statement shall be submitted for publica-
tion in the Federal Register as soon as is practicable before the ex-
piration of such period. Publication of such statement in accordance
with the preceding sentence is not a prerequisite to the manufac-
turing or processing of the substance with respect to which the
statement is to be published.

(h) EXEMPTIONS.—(1) The Administrator may, upon application,
exempt any person from any requirement of subsection (a) or (b)
to permit such person to manufacture or process a chemical sub-
stance for test marketing purposes—

(A) upon a showing by such person satisfactory to the Ad-
ministrator that the manufacture, processing, distribution in
commerce, use, and disposal of such substance, and that any
combination of such activities, for such purposes will not
present any unreasonable risk of injury to health or the envi-
ronment, including an unreasonable risk to a potentially ex-
posed or susceptible subpopulation identified by the Adminis-
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trator for the specific conditions of use identified in the appli-
cation, and

(B) under such restrictions as the Administrator considers
appropriate.

(2)(A) The Administrator may, upon application, exempt any per-
son from the requirement of subsection (b)(2) to submit information
for a chemical substance. If, upon receipt of an application under
the preceding sentence, the Administrator determines that—

(i) the chemical substance with respect to which such appli-
cation was submitted is equivalent to a chemical substance for
which information has been submitted to the Administrator as
required by subsection (b)(2), and

(i1) submission of information by the applicant on such sub-
stance would be duplicative of information which has been sub-
mitted to the Administrator in accordance with such sub-
section,

the Administrator shall exempt the applicant from the requirement
to submit such information on such substance. No exemption which
is granted under this subparagraph with respect to the submission
of information for a chemical substance may take effect before the
beginning of the reimbursement period applicable to such informa-
tion.

(B) If the Administrator exempts any person, under subpara-
graph (A), from submitting information required under subsection
(b)(2) for a chemical substance because of the existence of pre-
viously submitted information and if such exemption is granted
during the reimbursement period for such information, then (unless
such person and the persons referred to in clauses (i) and (ii) agree
on the amount and method of reimbursement) the Administrator
shall order the person granted the exemption to provide fair and
equitable reimbursement (in an amount determined under rules of
the Administrator)—

(i) to the person who previously submitted the information
on which the exemption was based, for a portion of the costs
incurred by such person in complying with the requirement
under subsection (b)(2) to submit such information, and

(ii) to any other person who has been required under this
subparagraph to contribute with respect to such costs, for a
portion of the amount such person was required to contribute.

In promulgating rules for the determination of fair and equitable
reimbursement to the persons described in clauses (i) and (ii) for
costs incurred with respect to a chemical substance, the Adminis-
trator shall, after consultation with the Attorney General and the
Federal Trade Commission, consider all relevant factors, including
the effect on the competitive position of the person required to pro-
vide reimbursement in relation to the persons to be reimbursed
and the share of the market for such substance of the person re-
quired to provide reimbursement in relation to the share of such
market of the persons to be reimbursed. For purposes of judicial re-
view, an order under this subparagraph shall be considered final
agency action.

(C) For purposes of this paragraph, the reimbursement period for
any previously submitted information for a chemical substance is
a period—



41

(i) beginning on the date of the termination of the prohibi-
tion, imposed under this section, on the manufacture or proc-
essing of such substance by the person who submitted such in-
formation to the Administrator, and

(i1) ending—

(I) five years after the date referred to in clause (i), or
(IT) at the expiration of a period which begins on the
date referred to in clause (i) and is equal to the period
which the Administrator determines was necessary to de-
velop such information,
whichever is later.

(3) The requirements of subsections (a) and (b) do not apply with
respect to the manufacturing or processing of any chemical sub-
stance which is manufactured or processed, or proposed to be man-
ufactured or processed, only in small quantities (as defined by the
Administrator by rule) solely for purposes of—

(A) scientific experimentation or analysis, or

(B) chemical research on, or analysis of such substance or
another substance, including such research or analysis for the
development of a product,

if all persons engaged in such experimentation, research, or anal-
ysis for a manufacturer or processor are notified (in such form and
manner as the Administrator may prescribe) of any risk to health
which the manufacturer, processor, or the Administrator has rea-
son to believe may be associated with such chemical substance.

(4) The Administrator may, upon application and by rule, exempt
the manufacturer of any new chemical substance from all or part
of the requirements of this section if the Administrator determines
that the manufacture, processing, distribution in commerce, use, or
disposal of such chemical substance, or that any combination of
such activities, will not present an unreasonable risk of injury to
health or the environment, including an unreasonable risk to a po-
tentially exposed or susceptible subpopulation identified by the Ad-
ministrator under the conditions of use.

(5) The Administrator may, upon application, make the require-
ments of subsections (a) and (b) inapplicable with respect to the
manufacturing or processing of any chemical substance (A) which
exists temporarily as a result of a chemical reaction in the manu-
facturing or processing of a mixture or another chemical substance,
and (B) to which there is no, and will not be, human or environ-
mental exposure.

(6) Immediately upon receipt of an application under paragraph
(1) or (5) the Administrator shall publish in the Federal Register
notice of the receipt of such application. The Administrator shall
give interested persons an opportunity to comment upon any such
application and shall, within 45 days of its receipt, either approve
or deny the application. The Administrator shall publish in the
Federal Register notice of the approval or denial of such an appli-
cation.

(7) This subsection does not apply to any chemical substance that
is a perfluoroalkyl or polyfluoroalkyl substance.

(i) DEFINITIONS.—(1) For purposes of this section, the terms
“manufacture” and “process” mean manufacturing or processing for
commercial purposes.
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(2) For purposes of this Act, the term “requirement” as used in
this section shall not displace any statutory or common law.

(3) For purposes of this section, the term “applicable review pe-
riod” means the period starting on the date the Administrator re-
ceives a notice under subsection (a)(1) and ending 90 days after
that date, or on such date as is provided for in subsection (b)(1) or
(c).

(j) PERFLUOROALKYL AND POLYFLUOROALKYL SUBSTANCES.—

(1) DETERMINATION.—For a period of 5 years beginning on
the date of enactment of this subsection, any chemical substance
that is a perfluoroalkyl or polyfluoroalkyl substance for which
a notice is submitted under subsection (a) shall be deemed to
have been determined by the Administrator to present an unrea-
sonable risk of injury to health or the environment under para-
graph (3)(A) of such subsection.

(2) ORDER.—Notwithstanding subsection (a)(3)(A), for a
chemical substance described in paragraph (1) of this sub-
section, the Administrator shall issue an order under subsection
(H(3) to prohibit the manufacture, processing, and distribution
in commerce of such chemical substance.

* * * * * * *

SEC. 8. REPORTING AND RETENTION OF INFORMATION.
(a) REPORTS.—(1) The Administrator shall promulgate rules
under which—

(A) each person (other than a small manufacturer or proc-
essor) who manufactures or processes or proposes to manufac-
ture or process a chemical substance (other than a chemical
substance described in subparagraph (B)(ii) shall maintain
such records, and shall submit to the Administrator such re-
ports, as the Administrator may reasonably require, and

(B) each person (other than a small manufacturer or proc-
essor) who manufactures or processes or proposes to manufac-
ture or process—

(1) a mixture, or
(i1) a chemical substance in small quantities (as defined
by the Administrator by rule) solely for purposes of sci-
entific experimentation or analysis or chemical research
on, or analysis of, such substance or another substance, in-
cluding any such research or analysis for the development
of a product,
shall maintain records and submit to the Administrator reports
but only to the extent the Administrator determines the main-
tenance of records or submission of reports, or both, is nec-
essary for the effective enforcement of this Act.
The Administrator may not require in a rule promulgated under
this paragraph the maintenance of records or the submission of re-
ports with respect to changes in the proportions of the components
of a mixture unless the Administrator finds that the maintenance
of such records or the submission of such reports, or both, is nec-
essary for the effective enforcement of this Act. For purposes of the
compilation of the list of chemical substances required under sub-
section (b), the Administrator shall promulgate rules pursuant to
tﬁis Zubsection not later than 180 days after the effective date of
this Act.
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(2) The Administrator may require under paragraph (1) mainte-
nance of records and reporting with respect to the following insofar
as known to the person making the report or insofar as reasonably
ascertainable:

(A) The common or trade name, the chemical identity, and
molecular structure of each chemical substance or mixture for
which such a report is required.

(B) The categories or proposed categories of use of each such
substance or mixture.

(C) The total amount of each substance and mixture manu-
factured or processed, reasonable estimates of the total amount
to be manufactured or processed, the amount manufactured or
processed for each of its categories of use, and reasonable esti-
mates of the amount to be manufactured or processed for each
of its categories of use or proposed categories of use.

(D) A description of the byproducts resulting from the manu-
facture, processing, use, or disposal of each such substance or
mixture.

(E) All existing information concerning the environmental
and health effects of such substance or mixture.

(F) The number of individuals exposed, and reasonable esti-
mates of the number who will be exposed, to such substance
or mixture in their places of employment and the duration of
such exposure.

(&) In the initial report under paragraph (1) on such sub-
stance or mixture, the manner or method of its disposal, and
in any subsequent report on such substance or mixture, any
change in such manner or method.

(3)(A)(i) The Administrator may by rule require a small manufac-
turer or processor of a chemical substance to submit to the Admin-
istrator such information respecting the chemical substance as the
Administrator may require for publication of the first list of chem-
ical substances required by subsection (b).

(ii) The Administrator may by rule require a small manufacturer
or processor of a chemical substance or mixture—

(I) subject to a rule proposed or promulgated under section
4, 5(b)(4), or 6,, an order in effect under section 4 or 5(e), or
a consent agreement under section 4, or

(IT) with respect to which relief has been granted pursuant
to a civil action brought under section 5 or 7,

to maintain such records on such substance or mixture, and to sub-
mit to the Administrator such reports on such substance or mix-
ture, as the Administrator may reasonably require. A rule under
this clause requiring reporting may require reporting with respect
to the matters referred to in paragraph (2).

(B) The Administrator, after consultation with the Administrator
of the Small Business Administration, shall by rule prescribe
standards for determining the manufacturers and processors which
qualify as small manufacturers and processors for purposes of this
paragraph and paragraph (1).

(C) Not later than 180 days after the date of enactment of the
Frank R. Lautenberg Chemical Safety for the 21st Century Act,
and not less frequently than once every 10 years thereafter, the
Administrator, after consultation with the Administrator of the
Small Business Administration, shall—
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(i) review the adequacy of the standards prescribed under
subparagraph (B); and

(i1) after providing public notice and an opportunity for com-
ment, make a determination as to whether revision of the
standards is warranted.

(4) CONTENTS.—The rules promulgated pursuant to para-
graph (1)—

(A) may impose differing reporting and recordkeeping re-
quirements on manufacturers and processors; and

(B) shall include the level of detail necessary to be re-
ported, including the manner by which use and exposure
information may be reported.

(5) ADMINISTRATION.—In carrying out this section, the Ad-
ministrator shall, to the extent feasible—

(A) not require reporting which is unnecessary or dupli-
cative;

(B) minimize the cost of compliance with this section and
the rules issued thereunder on small manufacturers and
processors; and

(C) apply any reporting obligations to those persons like-
ly to have information relevant to the effective implemen-
tation of this title.

(6) NEGOTIATED RULEMAKING.—(A) The Administrator shall
enter into a negotiated rulemaking pursuant to subchapter III
of chapter 5 of title 5, United States Code, to develop and pub-
lish, not later than 3 years after the date of enactment of the
Frank R. Lautenberg Chemical Safety for the 21st Century
Act, a proposed rule providing for limiting the reporting re-
quirements, under this subsection, for manufacturers of any in-
organic byproducts, when such byproducts, whether by the by-
product manufacturer or by any other person, are subsequently
recycled, reused, or reprocessed.

(B) Not later than 3 and one-half years after such date of en-
actment, the Administrator shall publish a final rule resulting
from such negotiated rulemaking.

(7) PFAS DATA.—Not later than January 1, 2023, the Admin-
istrator shall promulgate a rule in accordance with this sub-
section requiring each person who has manufactured a chem-
ical substance that is a perfluoroalkyl or polyfluoroalkyl sub-
stance in any year since January 1, 2011, to submit to the Ad-
ministrator a report that includes, for each year since January
1, 2011, the information described in subparagraphs (A)
through (G) of paragraph (2).

(b) INVENTORY.—(1) The Administrator shall compile, keep cur-
rent, and publish a list of each chemical substance which is manu-
factured or processed in the United States. Such list shall at least
include each chemical substance which any person reports, under
section 5 or subsection (a) of this section, is manufactured or proc-
essed in the United States. Such list may not include any chemical
substance which was not manufactured or processed in the United
States within three years before the effective date of the rules pro-
mulgated pursuant to the last sentence of subsection (a)(1). In the
case of a chemical substance for which a notice is submitted in ac-
cordance with section 5, such chemical substance shall be included
in such list as of the earliest date (as determined by the Adminis-
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trator) on which such substance was manufactured or processed in
the United States. The Administrator shall first publish such a list
not later than 315 days after the effective date of this Act. The Ad-
ministrator shall not include in such list any chemical substance
which is manufactured or processed only in small quantities (as de-
fined by the Administrator by rule) solely for purposes of scientific
experimentation or analysis or chemical research on, or analysis of],
such substance or another substance, including such research or
analysis for the development of a product.

(2) To the extent consistent with the purposes of this Act, the Ad-
ministrator may, in lieu of listing, pursuant to paragraph (1), a
chemical substance individually, list a category of chemical sub-
stances in which such substance is included.

(3) NOMENCLATURE.—
(A) IN GENERAL.—In carrying out paragraph (1), the Ad-
ministrator shall—

(1) maintain the use of Class 2 nomenclature in use
on the date of enactment of the Frank R. Lautenberg
Chemical Safety for the 21st Century Act;

(i1) maintain the use of the Soap and Detergent As-
sociation Nomenclature System, published in March
1978 by the Administrator in section 1 of addendum
IIT of the document entitled “Candidate List of Chem-
ical Substances”, and further described in the appen-
dix A of volume I of the 1985 edition of the Toxic Sub-
stances Control Act Substances Inventory (EPA Docu-
ment No. EPA-560/7-85-002a); and

(ii1) treat the individual members of the categories
of chemical substances identified by the Administrator
as statutory mixtures, as defined in Inventory descrip-
tions established by the Administrator, as being in-
cluded on the list established under paragraph (1).

(B) MULTIPLE NOMENCLATURE LISTINGS.—If a manufac-
turer or processor demonstrates to the Administrator that
a chemical substance appears multiple times on the list
published under paragraph (1) under different CAS num-
bers, the Administrator may recognize the multiple listings
as a single chemical substance.

(4) CHEMICAL SUBSTANCES IN COMMERCE.—

(A) RULES.—

(i) IN GENERAL.—Not later than 1 year after the
date of enactment of the Frank R. Lautenberg Chem-
ical Safety for the 21st Century Act, the Adminis-
trator, by rule, shall require manufacturers, and may
require processors, subject to the limitations under
subsection (a)(5)(A), to notify the Administrator, by
not later than 180 days after the date on which the
final rule is published in the Federal Register, of each
chemical substance on the list published under para-
graph (1) that the manufacturer or processor, as appli-
cable, has manufactured or processed for a nonexempt
commercial purpose during the 10-year period ending
on the day before the date of enactment of the Frank
E. Lautenberg Chemical Safety for the 21st Century

ct.
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(i) ACTIVE SUBSTANCES.—The Administrator shall
designate chemical substances for which notices are
received under clause (i) to be active substances on the
list published under paragraph (1).

(111) INACTIVE SUBSTANCES.—The Administrator shall
designate chemical substances for which no notices are
received under clause (i) to be inactive substances on
the list published under paragraph (1).

(iv) LIMITATION.—No chemical substance on the list
published under paragraph (1) shall be removed from
such list by reason of the implementation of this sub-
paragraph, or be subject to section 5(a)(1)(A)(i) by rea-
(soré of a change to active status under paragraph
5)(B).

(B) CONFIDENTIAL CHEMICAL SUBSTANCES.—In promul-
gﬁtiﬁlg a rule under subparagraph (A), the Administrator
shall—

(i) maintain the list under paragraph (1), which
shall include a confidential portion and a nonconfiden-
tial portion consistent with this section and section 14;

(i1) require any manufacturer or processor of a
chemical substance on the confidential portion of the
list published under paragraph (1) that seeks to main-
tain an existing claim for protection against disclosure
of the specific chemical identity of the chemical sub-
stance as confidential pursuant to section 14 to submit
a notice under subparagraph (A) that includes such re-
quest;

(iii) require the substantiation of those claims pur-
suant to section 14 and in accordance with the review
plan described in subparagraph (C); and

(iv) move any active chemical substance for which
no request was received to maintain an existing claim
for protection against disclosure of the specific chem-
ical identity of the chemical substance as confidential
from the confidential portion of the list published
under paragraph (1) to the nonconfidential portion of
that list.

(C) REVIEW PLAN.—Not later than 1 year after the date
on which the Administrator compiles the initial list of ac-
tive substances pursuant to subparagraph (A), the Admin-
istrator shall promulgate a rule that establishes a plan to
review all claims to protect the specific chemical identities
of chemical substances on the confidential portion of the
list published under paragraph (1) that are asserted pur-
suant to subparagraph (B).

(D) REQUIREMENTS OF REVIEW PLAN.—In establishing
the review plan under subparagraph (C), the Adminis-
trator shall—

(i) require, at a time specified by the Administrator,
all manufacturers or processors asserting claims under
subparagraph (B) to substantiate the claim, in accord-
ance with section 14, unless the manufacturer or proc-
essor has substantiated the claim in a submission
made to the Administrator during the 5-year period
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ending on the last day of the of the time period speci-
fied by the Administrator; and

(ii) in accordance with section 14—

(I) review each substantiation—

(aa) submitted pursuant to clause (i) to de-
termine if the claim qualifies for protection
from disclosure; and

(bb) submitted previously by a manufac-
turer or processor and relied on in lieu of the
substantiation required pursuant to clause (i),
if the substantiation has not been previously
reviewed by the Administrator, to determine
if the claim warrants protection from disclo-
sure;

(IT) approve, approve in part and deny in part,
or deny each claim; and

(III) except as provided in this section and sec-
tion 14, protect from disclosure information for
which the Administrator approves such a claim
for a period of 10 years, unless, prior to the expi-
ration of the period—

(aa) the person notifies the Administrator
that the person is withdrawing the claim, in
which case the Administrator shall not pro-
tect the information from disclosure; or

(bb) the Administrator otherwise becomes
aware that the information does not qualify
for protection from disclosure, in which case
the Administrator shall take the actions de-
scribed in section 14(g)(2).

(E) TIMELINE FOR COMPLETION OF REVIEWS.—

(i) IN GENERAL.—The Administrator shall implement
the review plan so as to complete reviews of all claims
specified in subparagraph (C) not later than 5 years
after the date on which the Administrator compiles
the initial list of active substances pursuant to sub-
paragraph (A).

(ii) CONSIDERATIONS.—

(I) IN GENERAL.—The Administrator may extend
the deadline for completion of the reviews for not
more than 2 additional years, after an adequate
public justification, if the Administrator deter-
mines that the extension is necessary based on
the number of claims needing review and the
available resources.

(II) ANNUAL REVIEW GOAL AND RESULTS.—At the
beginning of each year, the Administrator shall
publish an annual goal for reviews and the num-
ber of reviews completed in the prior year.

(5) ACTIVE AND INACTIVE SUBSTANCES.—

(A) IN GENERAL.—The Administrator shall keep designa-
tions of active substances and inactive substances on the
list published under paragraph (1) current.

(B) CHANGE TO ACTIVE STATUS.—
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(i) IN GENERAL.—Any person that intends to manu-
facture or process for a nonexempt commercial pur-
pose a chemical substance that is designated as an in-
active substance shall notify the Administrator before
the date on which the inactive substance is manufac-
tured or processed.

(ii) CONFIDENTIAL CHEMICAL IDENTITY.—If a person
submitting a notice under clause (i) for an inactive
substance on the confidential portion of the list pub-
lished under paragraph (1) seeks to maintain an exist-
ing claim for protection against disclosure of the spe-
cific chemical identity of the inactive substance as con-
fidential, the person shall, consistent with the require-
ments of section 14—

(I) in the notice submitted under clause (i), as-
sert the claim; and

(II) by not later than 30 days after providing the
notice under clause (i), substantiate the claim.

(iii) ACTIVE STATUS.—On receiving a notification
under clause (i), the Administrator shall—

(I) designate the applicable chemical substance
as an active substance;

(IT) pursuant to section 14, promptly review any
claim and associated substantiation submitted
pursuant to clause (ii) for protection against dis-
closure of the specific chemical identity of the
chemical substance and approve, approve in part
and deny in part, or deny the claim;

(IIT) except as provided in this section and sec-
tion 14, protect from disclosure the specific chem-
ical identity of the chemical substance for which
the Administrator approves a claim under sub-
clause (II) for a period of 10 years, unless, prior to
the expiration of the period—

(aa) the person notifies the Administrator
that the person is withdrawing the claim, in
which case the Administrator shall not pro-
tect the information from disclosure; or

(bb) the Administrator otherwise becomes
aware that the information does not qualify
for protection from disclosure, in which case
the Administrator shall take the actions de-
scribed in section 14(g)(2); and

(IV) pursuant to section 6(b), review the priority
of the chemical substance as the Administrator
determines to be necessary.

(C) CATEGORY STATUS.—The list of inactive substances
shall not be considered to be a category for purposes of sec-
tion 26(c).

(6) INTERIM LIST OF ACTIVE SUBSTANCES.—Prior to the pro-
mulgation of the rule required under paragraph (4)(A), the Ad-
ministrator shall designate the chemical substances reported
under part 711 of title 40, Code of Federal Regulations (as in
effect on the date of enactment of the Frank R. Lautenberg
Chemical Safety for the 21st Century Act), during the report-
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ing period that most closely preceded the date of enactment of
the Frank R. Lautenberg Chemical Safety for the 21st Century
Act, as the interim list of active substances for the purposes of
section 6(b).

(7) PUBLIC INFORMATION.—Subject to this subsection and sec-
tion 14, the Administrator shall make available to the public—

(A) each specific chemical identity on the nonconfidential
portion of the list published under paragraph (1) along
with the Administrator’s designation of the chemical sub-
stance as an active or inactive substance;

(B) the unique identifier assigned under section 14, ac-
cession number, generic name, and, if applicable,
premanufacture notice case number for each chemical sub-
stance on the confidential portion of the list published
under paragraph (1) for which a claim of confidentiality
was received; and

(C) the specific chemical identity of any active substance
for which—

(i) a claim for protection against disclosure of the
specific chemical identity of the active substance was
not asserted, as required under this subsection or sec-
tion 14;

(i1) all claims for protection against disclosure of the
specific chemical identity of the active substance have
been denied by the Administrator; or

(iii) the time period for protection against disclosure
of the specific chemical identity of the active substance
has expired.

(8) LIMITATION.—No person may assert a new claim under
this subsection or section 14 for protection from disclosure of
a specific chemical identity of any active or inactive substance
for which a notice is received under paragraph (4)(A)i) or
(5)(B)(d) that is not on the confidential portion of the list pub-
lished under paragraph (1).

(9) CERTIFICATION.—Under the rules promulgated under this
subsection, manufacturers and processors, as applicable, shall
be required—

(A) to certify that each notice or substantiation the man-
ufacturer or processor submits complies with the require-
ments of the rule, and that any confidentiality claims are
true and correct; and

(B) to retain a record documenting compliance with the
rule and supporting confidentiality claims for a period of
5 years beginning on the last day of the submission period.

(10) MERCURY.—

(A) DEFINITION OF MERCURY.—In this paragraph, not-
withstanding section 3(2)(B), the term “mercury” means—

(i) elemental mercury; and

(i) a mercury compound.

(B) PUBLICATION.—Not later than April 1, 2017, and
every 3 years thereafter, the Administrator shall carry out
and publish in the Federal Register an inventory of mer-
cury supply, use, and trade in the United States.

(C) PrROCESS.—In carrying out the inventory under sub-
paragraph (B), the Administrator shall—
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(i) identify any manufacturing processes or products
that intentionally add mercury; and

(i1) recommend actions, including proposed revisions
of Federal law or regulations, to achieve further reduc-
tions in mercury use.

(D) REPORTING.—

(i) IN GENERAL.—To assist in the preparation of the
inventory under subparagraph (B), any person who
manufactures mercury or mercury-added products or
otherwise intentionally uses mercury in a manufac-
turing process shall make periodic reports to the Ad-
ministrator, at such time and including such informa-
tion as the Administrator shall determine by rule pro-
mulgated not later than 2 years after the date of en-
actment of this paragraph.

(ii)) COORDINATION.—To avoid duplication, the Ad-
ministrator shall coordinate the reporting under this
subparagraph with the Interstate Mercury Education
and Reduction Clearinghouse.

(iii) ExXEMPTION.—Clause (i) shall not apply to a per-
son engaged in the generation, handling, or manage-
ment of mercury-containing waste, unless that person
manufactures or recovers mercury in the management
of that waste.

(¢) RECORDS.—Any person who manufactures, processes, or dis-
tributes in commerce any chemical substance or mixture shall
maintain records of significant adverse reactions to health or the
environment, as determined by the Administrator by rule, alleged
to have been caused by the substance or mixture. Records of such
adverse reactions to the health of employees shall be retained for
a period of 30 years from the date such reactions were first re-
ported to or known by the person maintaining such records. Any
other record of such adverse reactions shall be retained for a period
of five years from the date the information contained in the record
was first reported to or known by the person maintaining the
record. Records required to be maintained under this subsection
shall include records of consumer allegations of personal injury or
harm to health, reports of occupational disease or injury, and re-
ports or complaints of injury to the environment submitted to the
manufacturer, processor, or distributor in commerce from any
source. Upon request of any duly designated representative of the
Administrator, each person who is required to maintain records
under this subsection shall permit the inspection of such records
and shall submit copies of such records.

(d) HEALTH AND SAFETY STUDIES.—The Administrator shall pro-
mulgate rules under which the Administrator shall require any
person who manufactures, processes, or distributes in commerce or
who proposes to manufacture, process, or distribute in commerce
any chemical substance or mixture (or with respect to paragraph
(2), any person who has possession of a study) to submit to the Ad-
ministrator—

(1) lists of health and safety studies (A) conducted or initi-
ated by or for such person with respect to such substance or
mixture at any time, (B) known to such person, or (C) reason-
ably ascertainable by such person, except that the Adminis-
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trator may exclude certain types or categories of studies from
the requirements of this subsection if the Administrator finds
that submission of lists of such studies are unnecessary to
carry out the purposes of this Act; and

(2) copies of any study contained on a list submitted pursu-
ant to paragraph (1) or otherwise known by such person.

(e) NOTICE TO ADMINISTRATOR OF SUBSTANTIAL RISKS.—Any per-
son who manufactures, processes, or distributes in commerce a
chemical substance or mixture and who obtains information which
reasonably supports the conclusion that such substance or mixture
presents a substantial risk of injury to health or the environment
shall immediately inform the Administrator of such information
unless such person has actual knowledge that the Administrator
has been adequately informed of such information.

(f) DEFINITIONS.—For purposes of this section, the terms “manu-
facture” and “process” mean manufacture or process for commercial
purposes.

* * *k & * * *k

SAFE DRINKING WATER ACT
TITLE XIV—SAFETY OF PUBLIC WATER SYSTEMS

* * * & * * *

PART B—PUBLIC WATER SYSTEMS

* * *k & * * *k

NATIONAL DRINKING WATER REGULATIONS

SEC. 1412. (a)(1) Effective on the enactment of the Safe Drinking
Water Act Amendments of 1986, each national interim or revised
primary drinking water regulation promulgated under this section
before such enactment shall be deemed to be a national primary
drinking water regulation under subsection (b). No such regulation
shall be required to comply with the standards set forth in sub-
section (b)(4) unless such regulation is amended to establish a dif-
ferent maximum contaminant level after the enactment of such
amendments.

(2) After the enactment of the Safe Drinking Water Act Amend-
ments of 1986 each recommended maximum contaminant level
published before the enactment of such amendments shall be treat-
ed as a maximum contaminant level goal.

(3) Whenever a national primary drinking water regulation is
proposed under subsection (b) for any contaminant, the maximum
contaminant level goal for such contaminant shall be proposed si-
multaneously. Whenever a national primary drinking water regula-
tion is promulgated under subsection (b) for any contaminant, the
maximum contaminant level goal for such contaminant shall be
published simultaneously.

(4) Paragraph (3) shall not apply to any recommended maximum
contaminant level published before the enactment of the Safe
Drinking Water Act Amendments of 1986.

(b) STANDARDS.—
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(1) IDENTIFICATION OF CONTAMINANTS FOR LISTING.—

(A) GENERAL AUTHORITY.—The Administrator shall, in
accordance with the procedures established by this sub-
section, publish a maximum contaminant level goal and
promulgate a national primary drinking water regulation
for a contaminant (other than a contaminant referred to in
paragraph (2) for which a national primary drinking water
regulation has been promulgated as of the date of enact-
ment of the Safe Drinking Water Act Amendments of
1996) if the Administrator determines that—

(i) the contaminant may have an adverse effect on
the health of persons;

(ii) the contaminant is known to occur or there is a
substantial likelihood that the contaminant will occur
in public water systems with a frequency and at levels
of public health concern; and

(ii1) in the sole judgment of the Administrator, regu-
lation of such contaminant presents a meaningful op-
portunity for health risk reduction for persons served
by public water systems.

(B) REGULATION OF UNREGULATED CONTAMINANTS.—

(i) LISTING OF CONTAMINANTS FOR CONSIDERATION.—
(I) Not later than 18 months after the date of enact-
ment of the Safe Drinking Water Act Amendments of
1996 and every 5 years thereafter, the Administrator,
after consultation with the scientific community, in-
cluding the Science Advisory Board, after notice and
opportunity for public comment, and after considering
the occurrence data base established under section
1445(g), shall publish a list of contaminants which, at
the time of publication, are not subject to any pro-
posed or promulgated national primary drinking water
regulation, which are known or anticipated to occur in
public water systems, and which may require regula-
tion under this title.

(IT) The unregulated contaminants considered under
subclause (I) shall include, but not be limited to, sub-
stances referred to in section 101(14) of the Com-
prehensive Environmental Response, Compensation,
and Liability Act of 1980, and substances registered as
pesticides under the Federal Insecticide, Fungicide,
and Rodenticide Act.

(IIT) The Administrator’s decision whether or not to
select an unregulated contaminant for a list under this
clause shall not be subject to judicial review.

(ii) DETERMINATION TO REGULATE.—(I) Not later
than 5 years after the date of enactment of the Safe
Drinking Water Act Amendments of 1996, and every
5 years thereafter, the Administrator shall, after no-
tice of the preliminary determination and opportunity
for public comment, for not fewer than 5 contaminants
included on the list published under clause (i), make
determinations of whether or not to regulate such con-
taminants.
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(IT) A determination to regulate a contaminant shall
be based on findings that the criteria of clauses (i), (ii),
and (iii) of subparagraph (A) are satisfied. Such find-
ings shall be based on the best available public health
information, including the occurrence data base estab-
lished under section 1445(g).

(III) The Administrator may make a determination
to regulate a contaminant that does not appear on a
list under clause (i) if the determination to regulate is
made pursuant to subclause (II).

(IV) A determination under this clause not to regu-
late a contaminant shall be considered final agency ac-
tion and subject to judicial review.

(iii) REVIEW.—Each document setting forth the de-
termination for a contaminant under clause (ii) shall
be available for public comment at such time as the
determination is published.

(C) PrIORITIES.—In selecting unregulated contaminants
for consideration under subparagraph (B), the Adminis-
trator shall select contaminants that present the greatest
public health concern. The Administrator, in making such
selection, shall take into consideration, among other fac-
tors of public health concern, the effect of such contami-
nants upon subgroups that comprise a meaningful portion
of the general population (such as infants, children, preg-
nant women, the elderly, individuals with a history of seri-
ous illness, or other subpopulations) that are identifiable
as being at greater risk of adverse health effects due to ex-
posure to contaminants in drinking water than the general
population.

(D) URGENT THREATS TO PUBLIC HEALTH.—The Adminis-
trator may promulgate an interim national primary drink-
ing water regulation for a contaminant without making a
determination for the contaminant under paragraph (4)(C),
or completing the analysis under paragraph (3)(C), to ad-
dress an urgent threat to public health as determined by
the Administrator after consultation with and written re-
sponse to any comments provided by the Secretary of
Health and Human Services, acting through the director of
the Centers for Disease Control and Prevention or the di-
rector of the National Institutes of Health. A determina-
tion for any contaminant in accordance with paragraph
(4)(C) subject to an interim regulation under this subpara-
graph shall be issued, and a completed analysis meeting
the requirements of paragraph (3)(C) shall be published,
not later than 3 years after the date on which the regula-
tion is promulgated and the regulation shall be repromul-
gated, or revised if appropriate, not later than 5 years
after that date.

(E) REGULATION.—For each contaminant that the Ad-
ministrator determines to regulate under subparagraph
(B), the Administrator shall publish maximum contami-
nant level goals and promulgate, by rule, national primary
drinking water regulations under this subsection. The Ad-
ministrator shall propose the maximum contaminant level
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goal and national primary drinking water regulation for a
contaminant not later than 24 months after the determina-
tion to regulate under subparagraph (B), and may publish
such proposed regulation concurrent with the determina-
tion to regulate. The Administrator shall publish a max-
imum contaminant level goal and promulgate a national
primary drinking water regulation within 18 months after
the proposal thereof. The Administrator, by notice in the
Federal Register, may extend the deadline for such pro-
mulgation for up to 9 months.

(F) HEALTH ADVISORIES AND OTHER ACTIONS.—The Ad-
ministrator may publish health advisories (which are not
regulations) or take other appropriate actions for contami-
nants not subject to any national primary drinking water
regulation.

(2) SCHEDULES AND DEADLINES.—

(A) IN GENERAL.—In the case of the contaminants listed
in the Advance Notice of Proposed Rulemaking published
in volume 47, Federal Register, page 9352, and in volume
48, Federal Register, page 45502, the Administrator shall
publish maximum contaminant level goals and promulgate
national primary drinking water regulations—

(i) not later than 1 year after June 19, 1986, for not
fewer than 9 of the listed contaminants;

(i) not later than 2 years after June 19, 1986, for
not fewer than 40 of the listed contaminants; and

(iii) not later than 3 years after June 19, 1986, for
the remainder of the listed contaminants.

(B) SUBSTITUTION OF CONTAMINANTS.—If the Adminis-
trator identifies a drinking water contaminant the regula-
tion of which, in the judgment of the Administrator, is
more likely to be protective of public health (taking into
account the schedule for regulation under subparagraph
(A)) than a contaminant referred to in subparagraph (A),
the Administrator may publish a maximum contaminant
level goal and promulgate a national primary drinking
water regulation for the identified contaminant in lieu of
regulating the contaminant referred to in subparagraph
(A). Substitutions may be made for not more than 7 con-
taminants referred to in subparagraph (A). Regulation of
a contaminant identified under this subparagraph shall be
in accordance with the schedule applicable to the contami-
nant for which the substitution is made.

(C) DISINFECTANTS AND DISINFECTION BYPRODUCTS.—The
Administrator shall promulgate an Interim Enhanced Sur-
face Water Treatment Rule, a Final Enhanced Surface
Water Treatment Rule, a Stage I Disinfectants and Dis-
infection Byproducts Rule, and a Stage II Disinfectants
and Disinfection Byproducts Rule in accordance with the
schedule published in volume 59, Federal Register, page
6361 (February 10, 1994), in table II1.13 of the proposed
Information Collection Rule. If a delay occurs with respect
to the promulgation of any rule in the schedule referred to
in this subparagraph, all subsequent rules shall be com-
pleted as expeditiously as practicable but no later than a
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revised date that reflects the interval or intervals for the
rules in the schedule.
(3) RISK ASSESSMENT, MANAGEMENT, AND COMMUNICATION.—

(A) USE OF SCIENCE IN DECISIONMAKING.—In carrying
out this section, and, to the degree that an Agency action
is based on science, the Administrator shall use—

(i) the best available, peer-reviewed science and sup-
porting studies conducted in accordance with sound
and objective scientific practices; and

(ii) data collected by accepted methods or best avail-
able methods (if the reliability of the method and the
nature of the decision justifies use of the data).

(B) PUBLIC INFORMATION.—In carrying out this section,
the Administrator shall ensure that the presentation of in-
formation on public health effects is comprehensive, in-
formative, and understandable. The Administrator shall,
in a document made available to the public in support of
a regulation promulgated under this section, specify, to the
extent practicable—

(1) each population addressed by any estimate of
public health effects;

(ii) the expected risk or central estimate of risk for
the specific populations;

(iii) each appropriate upper-bound or lower-bound
estimate of risk;

(iv) each significant uncertainty identified in the
process of the assessment of public health effects and
stlhdies that would assist in resolving the uncertainty;
an

(v) peer-reviewed studies known to the Adminis-
trator that support, are directly relevant to, or fail to
support any estimate of public health effects and the
methodology used to reconcile inconsistencies in the
scientific data.

(C) HEALTH RISK REDUCTION AND COST ANALYSIS.—

(i) MAXIMUM CONTAMINANT LEVELS.—When pro-
posing any national primary drinking water regulation
that includes a maximum contaminant level, the Ad-
ministrator shall, with respect to a maximum contami-
nant level that is being considered in accordance with
paragraph (4) and each alternative maximum contami-
nant level that is being considered pursuant to para-
graph (5) or (6)(A), publish, seek public comment on,
and use for the purposes of paragraphs (4), (5), and (6)
an analysis of each of the following:

(I) Quantifiable and nonquantifiable health risk
reduction benefits for which there is a factual
basis in the rulemaking record to conclude that
such benefits are likely to occur as the result of
treatment to comply with each level.

(IT) Quantifiable and nonquantifiable health
risk reduction benefits for which there is a factual
basis in the rulemaking record to conclude that
such benefits are likely to occur from reductions in
co-occurring contaminants that may be attributed
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solely to compliance with the maximum contami-
nant level, excluding benefits resulting from com-
pliance with other proposed or promulgated regu-
lations.

(ITT) Quantifiable and nonquantifiable costs for
which there is a factual basis in the rulemaking
record to conclude that such costs are likely to
occur solely as a result of compliance with the
maximum contaminant level, including moni-
toring, treatment, and other costs and excluding
costs resulting from compliance with other pro-
posed or promulgated regulations.

(IV) The incremental costs and benefits associ-
ated with each alternative maximum contaminant
level considered.

(V) The effects of the contaminant on the gen-
eral population and on groups within the general
population such as infants, children, pregnant
women, the elderly, individuals with a history of
serious illness, or other subpopulations that are
identified as likely to be at greater risk of adverse
health effects due to exposure to contaminants in
drinking water than the general population.

(VI) Any increased health risk that may occur
as the result of compliance, including risks associ-
ated with co-occurring contaminants.

(VII) Other relevant factors, including the qual-
ity and extent of the information, the uncertain-
ties in the analysis supporting subclauses (I)
through (VI), and factors with respect to the de-
gree and nature of the risk.

(ii) TREATMENT TECHNIQUES.—When proposing a na-
tional primary drinking water regulation that includes
a treatment technique in accordance with paragraph
(7)(A), the Administrator shall publish and seek public
comment on an analysis of the health risk reduction
benefits and costs likely to be experienced as the re-
sult of compliance with the treatment technique and
alternative treatment techniques that are being con-
sidered, taking into account, as appropriate, the fac-
tors described in clause (i).

(iii) APPROACHES TO MEASURE AND VALUE BENE-
FITS.—The Administrator may identify valid ap-
proaches for the measurement and valuation of bene-
fits under this subparagraph, including approaches to
identify consumer willingness to pay for reductions in
health risks from drinking water contaminants.

(iv) AUTHORIZATION.—There are authorized to be ap-
propriated to the Administrator, acting through the
Office of Ground Water and Drinking Water, to con-
duct studies, assessments, and analyses in support of
regulations or the development of methods,
$35,000,000 for each of fiscal years 1996 through 2003.

(4) GOALS AND STANDARDS.—



57

(A) MAXIMUM CONTAMINANT LEVEL GOALS.—Each max-
imum contaminant level goal established under this sub-
section shall be set at the level at which no known or an-
ticipated adverse effects on the health of persons occur and
which allows an adequate margin of safety.

(B) MAXIMUM CONTAMINANT LEVELS.—Except as pro-
vided in paragraphs (5) and (6), each national primary
drinking water regulation for a contaminant for which a
maximum contaminant level goal is established under this
subsection shall specify a maximum contaminant level for
such contaminant which is as close to the maximum con-
taminant level goal as is feasible.

(C) DETERMINATION.—At the time the Administrator pro-
poses a national primary drinking water regulation under
this paragraph, the Administrator shall publish a deter-
mination as to whether the benefits of the maximum con-
taminant level justify, or do not justify, the costs based on
the analysis conducted under paragraph (3)(C).

(D) DEFINITION OF FEASIBLE.—For the purposes of this
subsection, the term “feasible” means feasible with the use
of the best technology, treatment techniques and other
means which the Administrator finds, after examination
for efficacy under field conditions and not solely under lab-
oratory conditions, are available (taking cost into consider-
ation). For the purpose of this paragraph, granular acti-
vated carbon is feasible for the control of synthetic organic
chemicals, and any technology, treatment technique, or
other means found to be the best available for the control
of synthetic organic chemicals must be at least as effective
in controlling synthetic organic chemicals as granular acti-
vated carbon.

(E) FEASIBLE TECHNOLOGIES.—

(i) IN GENERAL.—Each national primary drinking
water regulation which establishes a maximum con-
taminant level shall list the technology, treatment
techniques, and other means which the Administrator
finds to be feasible for purposes of meeting such max-
imum contaminant level, but a regulation under this
subsection shall not require that any specified tech-
nology, treatment technique, or other means be used
for purposes of meeting such maximum contaminant
level.

(ii) LIST OF TECHNOLOGIES FOR SMALL SYSTEMS.—
The Administrator shall include in the list any tech-
nology, treatment technique, or other means that is af-
fordable, as determined by the Administrator in con-
sultation with the States, for small public water sys-
tems serving—

(I) a population of 10,000 or fewer but more
than 3,300;
(II) a population of 3,300 or fewer but more
than 500; and
(III) a population of 500 or fewer but more than
5.

>

2
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and that achieves compliance with the maximum con-
taminant level or treatment technique, including pack-
aged or modular systems and point-of-entry or point-
of-use treatment units. Point-of-entry and point-of-use
treatment units shall be owned, controlled and main-
tained by the public water system or by a person
under contract with the public water system to ensure
proper operation and maintenance and compliance
with the maximum contaminant level or treatment
technique and equipped with mechanical warnings to
ensure that customers are automatically notified of
operational problems. The Administrator shall not in-
clude in the list any point-of-use treatment technology,
treatment technique, or other means to achieve com-
pliance with a maximum contaminant level or treat-
ment technique requirement for a microbial contami-
nant (or an indicator of a microbial contaminant). If
the American National Standards Institute has issued
product standards applicable to a specific type of
point-of-entry or point-of-use treatment unit, indi-
vidual units of that type shall not be accepted for com-
pliance with a maximum contaminant level or treat-
ment technique requirement unless they are independ-
ently certified in accordance with such standards. In
listing any technology, treatment technique, or other
means pursuant to this clause, the Administrator shall
consider the quality of the source water to be treated.

(iii) LIST OF TECHNOLOGIES THAT ACHIEVE COMPLI-
ANCE.—Except as provided in clause (v), not later than
2 years after the date of enactment of this clause and
after consultation with the States, the Administrator
shall issue a list of technologies that achieve compli-
ance with the maximum contaminant level or treat-
ment technique for each category of public water sys-
tems described in subclauses (I), (II), and (III) of
clause (ii) for each national primary drinking water
regulation promulgated prior to the date of enactment
of this paragraph.

(iv) ADDITIONAL TECHNOLOGIES.—The Administrator
may, at any time after a national primary drinking
water regulation has been promulgated, supplement
the list of technologies describing additional or new or
innovative treatment technologies that meet the re-
quirements of this paragraph for categories of small
public water systems described in subclauses (I), (II),
and (III) of clause (ii) that are subject to the regula-
tion.

(v) TECHNOLOGIES THAT MEET SURFACE WATER
TREATMENT RULE.—Within one year after the date of
enactment of this clause, the Administrator shall list
technologies that meet the Surface Water Treatment
Rule for each category of public water systems de-
scribed in subclauses (I), (IT), and (III) of clause (ii).

(5) ADDITIONAL HEALTH RISK CONSIDERATIONS.—
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(A) IN GENERAL.—Notwithstanding paragraph (4), the
Administrator may establish a maximum contaminant
level for a contaminant at a level other than the feasible
level, if the technology, treatment techniques, and other
means used to determine the feasible level would result in
an increase in the health risk from drinking water by—

(i) increasing the concentration of other contami-
nants in drinking water; or

(i1) interfering with the efficacy of drinking water
treatment techniques or processes that are used to
comply with other national primary drinking water
regulations.

(B) ESTABLISHMENT OF LEVEL.—If the Administrator es-
tablishes a maximum contaminant level or levels or re-
quires the use of treatment techniques for any contami-
nant or contaminants pursuant to the authority of this
paragraph—

(i) the level or levels or treatment techniques shall
minimize the overall risk of adverse health effects by
balancing the risk from the contaminant and the risk
from other contaminants the concentrations of which
may be affected by the use of a treatment technique
or process that would be employed to attain the max-
imum contaminant level or levels; and

(i) the combination of technology, treatment tech-
niques, or other means required to meet the level or
levels shall not be more stringent than is feasible (as
defined in paragraph (4)(D)).

(6) ADDITIONAL HEALTH RISK REDUCTION AND COST CONSIDER-
ATIONS.—

(A) IN GENERAL.—Notwithstanding paragraph (4), if the
Administrator determines based on an analysis conducted
under paragraph (3)(C) that the benefits of a maximum
contaminant level promulgated in accordance with para-
graph (4) would not justify the costs of complying with the
level, the Administrator may, after notice and opportunity
for public comment, promulgate a maximum contaminant
level for the contaminant that maximizes health risk re-
duction benefits at a cost that is justified by the benefits.

(B) EXCEPTION.—The Administrator shall not use the
authority of this paragraph to promulgate a maximum con-
taminant level for a contaminant, if the benefits of compli-
ance with a national primary drinking water regulation for
the contaminant that would be promulgated in accordance
with paragraph (4) experienced by—

((ii) persons served by large public water systems;
an

(i1) persons served by such other systems as are un-
likely, based on information provided by the States, to
receive a variance under section 1415(e) (relating to
small system variances);

would justify the costs to the systems of complying with
the regulation. This subparagraph shall not apply if the
contaminant is found almost exclusively in small systems
eligible under section 1415(e) for a small system variance.
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(C) DISINFECTANTS AND DISINFECTION BYPRODUCTS.—The
Administrator may not use the authority of this paragraph
to establish a maximum contaminant level in a Stage I or
Stage II national primary drinking water regulation (as
described in paragraph (2)(C)) for contaminants that are
disinfectants or disinfection byproducts, or to establish a
maximum contaminant level or treatment technique re-
quirement for the control of cryptosporidium. The author-
ity of this paragraph may be used to establish regulations
for the use of disinfection by systems relying on ground
water sources as required by paragraph (8).

(D) JUDICIAL REVIEW.—A determination by the Adminis-
trator that the benefits of a maximum contaminant level
or treatment requirement justify or do not justify the costs
of complying with the level shall be reviewed by the court
pursuant to section 1448 only as part of a review of a final
national primary drinking water regulation that has been
promulgated based on the determination and shall not be
set aside by the court under that section unless the court
finds that the determination is arbitrary and capricious.

(7)(A) The Administrator is authorized to promulgate a national
primary drinking water regulation that requires the use of a treat-
ment technique in lieu of establishing a maximum contaminant
level, if the Administrator makes a finding that it is not economi-
cally or technologically feasible to ascertain the level of the con-
taminant. In such case, the Administrator shall identify those
treatment techniques which, in the Administrator’s judgment,
would prevent known or anticipated adverse effects on the health
of persons to the extent feasible. Such regulations shall specify
each treatment technique known to the Administrator which meets
the requirements of this paragraph, but the Administrator may
grant a variance from any specified treatment technique in accord-
ance with section 1415(a)(3).

(B) Any schedule referred to in this subsection for the promulga-
tion of a national primary drinking water regulation for any con-
taminant shall apply in the same manner if the regulation requires
a treatment technique in lieu of establishing a maximum contami-
nant level.

(C)3) Not later than 18 months after the enactment of the Safe
Drinking Water Act Amendments of 1986, the Administrator shall
propose and promulgate national primary drinking water regula-
tions specifying criteria under which filtration (including coagula-
tion and sedimentation, as appropriate) is required as a treatment
technique for public water systems supplied by surface water
sources. In promulgating such rules, the Administrator shall con-
sider the quality of source waters, protection afforded by watershed
management, treatment practices (such as disinfection and length
of water storage) and other factors relevant to protection of health.

(i) In lieu of the provisions of section 1415 the Administrator
shall specify procedures by which the State determines which pub-
lic water systems within its jurisdiction shall adopt filtration under
the criteria of clause (i). The State may require the public water
system to provide studies or other information to assist in this de-
termination. The procedures shall provide notice and opportunity
for public hearing on this determination. If the State determines
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that filtration is required, the State shall prescribe a schedule for
compliance by the public water system with the filtration require-
ment. A schedule shall require compliance within 18 months of a
determination made under clause (ii1).

(ii1) Within 18 months from the time that the Administrator es-
tablishes the criteria and procedures under this subparagraph, a
State with primary enforcement responsibility shall adopt any nec-
essary regulations to implement this subparagraph. Within 12
months of adoption of such regulations the State shall make deter-
minations regarding filtration for all the public water systems
within its jurisdiction supplied by surface waters.

(iv) If a State does not have primary enforcement responsibility
for public water systems, the Administrator shall have the same
authority to make the determination in clause (ii) in such State as
the State would have under that clause. Any filtration requirement
or schedule under this subparagraph shall be treated as if it were
a requirement of a national primary drinking water regulation.

(v) As an additional alternative to the regulations promulgated
pursuant to clauses (i) and (iii), including the criteria for avoiding
filtration contained in 40 CFR 141.71, a State exercising primary
enforcement responsibility for public water systems may, on a case-
by-case basis, and after notice and opportunity for public comment,
establish treatment requirements as an alternative to filtration in
the case of systems having uninhabited, undeveloped watersheds in
consolidated ownership, and having control over access to, and ac-
tivities in, those watersheds, if the State determines (and the Ad-
ministrator concurs) that the quality of the source water and the
alternative treatment requirements established by the State ensure
greater removal or inactivation efficiencies of pathogenic organisms
for which national primary drinking water regulations have been
promulgated or that are of public health concern than would be
achieved by the combination of filtration and chlorine disinfection
(in compliance with this section).

(8) DISINFECTION.—At any time after the end of the 3-year
period that begins on the date of enactment of the Safe Drink-
ing Water Act Amendments of 1996, but not later than the
date on which the Administrator promulgates a Stage II rule-
making for disinfectants and disinfection byproducts (as de-
scribed in paragraph (2)(C)), the Administrator shall also pro-
mulgate national primary drinking water regulations requiring
disinfection as a treatment technique for all public water sys-
tems, including surface water systems and, as necessary,
ground water systems. After consultation with the States, the
Administrator shall (as part of the regulations) promulgate cri-
teria that the Administrator, or a State that has primary en-
forcement responsibility under section 1413, shall apply to de-
termine whether disinfection shall be required as a treatment
technique for any public water system served by ground water.
The Administrator shall simultaneously promulgate a rule
specifying criteria that will be used by the Administrator (or
delegated State authorities) to grant variances from this re-
quirement according to the provisions of sections 1415(a)(1)(B)
and 1415(a)(3). In implementing section 1442(e) the Adminis-
trator or the delegated State authority shall, where appro-
priate, give special consideration to providing technical assist-
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ance to small public water systems in complying with the regu-
lations promulgated under this paragraph.

(9) REVIEW AND REVISION.—The Administrator shall, not less
often than every 6 years, review and revise, as appropriate,
each national primary drinking water regulation promulgated
under this title. Any revision of a national primary drinking
water regulation shall be promulgated in accordance with this
section, except that each revision shall maintain, or provide for
greater, protection of the health of persons.

(10) EFFECTIVE DATE.—A national primary drinking water
regulation promulgated under this section (and any amend-
ment thereto) shall take effect on the date that is 3 years after
the date on which the regulation is promulgated unless the Ad-
ministrator determines that an earlier date is practicable, ex-
cept that the Administrator, or a State (in the case of an indi-
vidual system), may allow up to 2 additional years to comply
with a maximum contaminant level or treatment technique if
the Administrator or State (in the case of an individual sys-
tem) determines that additional time is necessary for capital
improvements.

(11) No national primary drinking water regulation may re-
quire the addition of any substance for preventive health care
purposes unrelated to contamination of drinking water.

(12) CERTAIN CONTAMINANTS.—

(A) ARSENIC.—

(i) SCHEDULE AND STANDARD.—Notwithstanding the
deadlines set forth in paragraph (1), the Administrator
shall promulgate a national primary drinking water
regulation for arsenic pursuant to this subsection, in
accordance with the schedule established by this para-
graph.

(i1) STUDY PLAN.—Not later than 180 days after the
date of enactment of this paragraph, the Adminis-
trator shall develop a comprehensive plan for study in
support of drinking water rulemaking to reduce the
uncertainty in assessing health risks associated with
exposure to low levels of arsenic. In conducting such
study, the Administrator shall consult with the Na-
tional Academy of Sciences, other Federal agencies,
and interested public and private entities.

(iii) COOPERATIVE AGREEMENTS.—In carrying out the
study plan, the Administrator may enter into coopera-
tive agreements with other Federal agencies, State
and local governments, and other interested public
and private entities.

(iv) PROPOSED REGULATIONS.—The Administrator
shall propose a national primary drinking water regu-
lation for arsenic not later than January 1, 2000.

(v) FINAL REGULATIONS.—Not later than January 1,
2001, after notice and opportunity for public comment,
the Administrator shall promulgate a national pri-
mary drinking water regulation for arsenic.

(v1) AUTHORIZATION.—There are authorized to be ap-
propriated $2,500,000 for each of fiscal years 1997
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through 2000 for the studies required by this para-
graph.

(B) SULFATE.—

(i) ADDITIONAL STUDY.—Prior to promulgating a na-
tional primary drinking water regulation for sulfate,
the Administrator and the Director of the Centers for
Disease Control and Prevention shall jointly conduct
an additional study to establish a reliable dose-re-
sponse relationship for the adverse human health ef-
fects that may result from exposure to sulfate in
drinking water, including the health effects that may
be experienced by groups within the general popu-
lation (including infants and travelers) that are poten-
tially at greater risk of adverse health effects as the
result of such exposure. The study shall be conducted
in consultation with interested States, shall be based
on the best available, peer-reviewed science and sup-
porting studies conducted in accordance with sound
and objective scientific practices, and shall be com-
pleted not later than 30 months after the date of en-
aftment of the Safe Drinking Water Act Amendments
of 1996.

(ii) DETERMINATION.—The Administrator shall include
sulfate among the 5 or more contaminants for which a de-
termination is made pursuant to paragraph (3)(B) not later
than 5 years after the date of enactment of the Safe Drink-
ing Water Act Amendments of 1996.

(iii) PROPOSED AND FINAL RULE.—Notwithstanding the
deadlines set forth in paragraph (2), the Administrator
may, pursuant to the authorities of this subsection and
after notice and opportunity for public comment, promul-
gate a final national primary drinking water regulation for
sulfate. Any such regulation shall include requirements for
public notification and options for the provision of alter-
native water supplies to populations at risk as a means of
complying with the regulation in lieu of a best available
treatment technology or other means.

(13) RADON IN DRINKING WATER.—

(A) NATIONAL PRIMARY DRINKING WATER REGULATION.—
Notwithstanding paragraph (2), the Administrator shall
withdraw any national primary drinking water regulation
for radon proposed prior to the date of enactment of this
paragraph and shall propose and promulgate a regulation
for radon under this section, as amended by the Safe
Drinking Water Act Amendments of 1996.

(B) RISK ASSESSMENT AND STUDIES.—

(i) ASSESSMENT BY NAS.—Prior to proposing a na-
tional primary drinking water regulation for radon,
the Administrator shall arrange for the National Acad-
emy of Sciences to prepare a risk assessment for radon
in drinking water using the best available science in
accordance with the requirements of paragraph (3).
The risk assessment shall consider each of the risks
associated with exposure to radon from drinking water
and consider studies on the health effects of radon at
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levels and under conditions likely to be experienced
through residential exposure. The risk assessment
shall be peer-reviewed.

(i) STUDY OF OTHER MEASURES.—The Administrator
shall arrange for the National Academy of Sciences to
prepare an assessment of the health risk reduction
benefits associated with various mitigation measures
to reduce radon levels in indoor air. The assessment
may be conducted as part of the risk assessment au-
thorized by clause (i) and shall be used by the Admin-
istrator to prepare the guidance and approve State
programs under subparagraph (G).

(ii1) OTHER ORGANIZATION.—If the National Academy
of Sciences declines to prepare the risk assessment or
studies required by this subparagraph, the Adminis-
trator shall enter into a contract or cooperative agree-
ment with another independent, scientific organization
to prepare such assessments or studies.

(C) HEALTH RISK REDUCTION AND COST ANALYSIS.—Not
later than 30 months after the date of enactment of this
paragraph, the Administrator shall publish, and seek pub-
lic comment on, a health risk reduction and cost analysis
meeting the requirements of paragraph (3)(C) for potential
maximum contaminant levels that are being considered for
radon in drinking water. The Administrator shall include
a response to all significant public comments received on
the analysis with the preamble for the proposed rule pub-
lished under subparagraph (D).

(D) PROPOSED REGULATION.—Not later than 36 months
after the date of enactment of this paragraph, the Admin-
istrator shall propose a maximum contaminant level goal
and a national primary drinking water regulation for
radon pursuant to this section.

(E) FINAL REGULATION.—Not later than 12 months after
the date of the proposal under subparagraph (D), the Ad-
ministrator shall publish a maximum contaminant level
goal and promulgate a national primary drinking water
regulation for radon pursuant to this section based on the
risk assessment prepared pursuant to subparagraph (B)
and the health risk reduction and cost analysis published
pursuant to subparagraph (C). In considering the risk as-
sessment and the health risk reduction and cost analysis
in connection with the promulgation of such a standard,
the Administrator shall take into account the costs and
benefits of control programs for radon from other sources.

(F) ALTERNATIVE MAXIMUM CONTAMINANT LEVEL.—If the
maximum contaminant level for radon in drinking water
promulgated pursuant to subparagraph (E) is more strin-
gent than necessary to reduce the contribution to radon in
indoor air from drinking water to a concentration that is
equivalent to the national average concentration of radon
in outdoor air, the Administrator shall, simultaneously
with the promulgation of such level, promulgate an alter-
native maximum contaminant level for radon that would
result in a contribution of radon from drinking water to
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radon levels in indoor air equivalent to the national aver-
age concentration of radon in outdoor air. If the Adminis-
trator promulgates an alternative maximum contaminant
level under this subparagraph, the Administrator shall,
after notice and opportunity for public comment and in
consultation with the States, publish guidelines for State
programs, including criteria for multimedia measures to
mitigate radon levels in indoor air, to be used by the
States in preparing programs under subparagraph (G).
The guidelines shall take into account data from existing
radon mitigation programs and the assessment of mitiga-
tion measures prepared under subparagraph (B).
(G) MULTIMEDIA RADON MITIGATION PROGRAMS.—

(i) IN GENERAL.—A State may develop and submit a
multimedia program to mitigate radon levels in indoor
air for approval by the Administrator under this sub-
paragraph. If, after notice and the opportunity for pub-
lic comment, such program is approved by the Admin-
istrator, public water systems in the State may comply
with the alternative maximum contaminant level pro-
mulgated under subparagraph (F) in lieu of the max-
imum contaminant level in the national primary
drinking water regulation promulgated under sub-
paragraph (E).

(ii)) ELEMENTS OF PROGRAMS.—State programs may
rely on a variety of mitigation measures including
public education, testing, training, technical assist-
ance, remediation grant and loan or incentive pro-
grams, or other regulatory or nonregulatory measures.
The effectiveness of elements in State programs shall
be evaluated by the Administrator based on the as-
sessment prepared by the National Academy of
Sciences under subparagraph (B) and the guidelines
published by the Administrator under subparagraph
(F).

(iii) APPROVAL.—The Administrator shall approve a
State program submitted under this paragraph if the
health risk reduction benefits expected to be achieved
by the program are equal to or greater than the health
risk reduction benefits that would be achieved if each
public water system in the State complied with the
maximum contaminant level promulgated under sub-
paragraph (E). The Administrator shall approve or dis-
approve a program submitted under this paragraph
within 180 days of receipt. A program that is not dis-
approved during such period shall be deemed ap-
proved. A program that is disapproved may be modi-
fied to address the objections of the Administrator and
be resubmitted for approval.

(iv) REVIEW.—The Administrator shall periodically,
but not less often than every 5 years, review each
multimedia mitigation program approved under this
subparagraph to determine whether it continues to
meet the requirements of clause (iii) and shall, after
written notice to the State and an opportunity for the
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State to correct any deficiency in the program, with-
draw approval of programs that no longer comply with
such requirements.

(v) EXTENSION.—If, within 90 days after the promul-
gation of an alternative maximum contaminant level
under subparagraph (F), the Governor of a State sub-
mits a letter to the Administrator committing to de-
velop a multimedia mitigation program under this
subparagraph, the effective date of the national pri-
mary drinking water regulation for radon in the State
that would be applicable under paragraph (10) shall
be extended for a period of 18 months.

(vi) LOoCAL PROGRAMS.—In the event that a State
chooses not to submit a multimedia mitigation pro-
gram for approval under this subparagraph or has
submitted a program that has been disapproved, any
public water system in the State may submit a pro-
gram for approval by the Administrator according to
the same criteria, conditions, and approval process
that would apply to a State program. The Adminis-
trator shall approve a multimedia mitigation program
if the health risk reduction benefits expected to be
achieved by the program are equal to or greater than
the health risk reduction benefits that would result
from compliance by the public water system with the
maximum contaminant level for radon promulgated
under subparagraph (E).

(14) RECYCLING OF FILTER BACKWASH.—The Administrator
shall promulgate a regulation to govern the recycling of filter
backwash water within the treatment process of a public water
system. The Administrator shall promulgate such regulation
not later than 4 years after the date of enactment of the Safe
Drinking Water Act Amendments of 1996 unless such recycling
has been addressed by the Administrator’s Enhanced Surface
Water Treatment Rule prior to such date.

(15) VARIANCE TECHNOLOGIES.—

(A) IN GENERAL.—At the same time as the Administrator
promulgates a national primary drinking water regulation
for a contaminant pursuant to this section, the Adminis-
trator shall issue guidance or regulations describing the
best treatment technologies, treatment techniques, or
other means (referred to in this paragraph as “variance
technology”) for the contaminant that the Administrator
finds, after examination for efficacy under field conditions
and not solely under laboratory conditions, are available
and affordable, as determined by the Administrator in con-
sultation with the States, for public water systems of vary-
ing size, considering the quality of the source water to be
treated. The Administrator shall identify such variance
technologies for public water systems serving—

(i) a population of 10,000 or fewer but more than
3,300;

(ii) a population of 3,300 or fewer but more than
500; and

(i11) a population of 500 or fewer but more than 25,
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if, considering the quality of the source water to be treat-
ed, no treatment technology is listed for public water sys-
tems of that size under paragraph (4)(E). Variance tech-
nologies identified by the Administrator pursuant to this
paragraph may not achieve compliance with the maximum
contaminant level or treatment technique requirement of
such regulation, but shall achieve the maximum reduction
or inactivation efficiency that is affordable considering the
size of the system and the quality of the source water. The
guidance or regulations shall not require the use of a tech-
nology from a specific manufacturer or brand.

(B) LiMITATION.—The Administrator shall not identify
any variance technology under this paragraph, unless the
Administrator has determined, considering the quality of
the source water to be treated and the expected useful life
of the technology, that the variance technology is protec-
tive of public health.

(C) ADDITIONAL INFORMATION.—The Administrator shall
include in the guidance or regulations identifying variance
technologies under this paragraph any assumptions sup-
porting the public health determination referred to in sub-
paragraph (B), where such assumptions concern the public
water system to which the technology may be applied, or
its source waters. The Administrator shall provide any as-
sumptions used in determining affordability, taking into
consideration the number of persons served by such sys-
tems. The Administrator shall provide as much reliable in-
formation as practicable on performance, effectiveness,
limitations, costs, and other relevant factors including the
applicability of variance technology to waters from surface
and underground sources.

(D) REGULATIONS AND GUIDANCE.—Not later than 2
years after the date of enactment of this paragraph and
after consultation with the States, the Administrator shall
issue guidance or regulations under subparagraph (A) for
each national primary drinking water regulation promul-
gated prior to the date of enactment of this paragraph for
which a variance may be granted under section 1415(e).
The Administrator may, at any time after a national pri-
mary drinking water regulation has been promulgated,
issue guidance or regulations describing additional vari-
ance technologies. The Administrator shall, not less often
than every 7 years, or upon receipt of a petition supported
by substantial information, review variance technologies
identified under this paragraph. The Administrator shall
issue revised guidance or regulations if new or innovative
variance technologies become available that meet the re-
quirements of this paragraph and achieve an equal or
greater reduction or inactivation efficiency than the vari-
ance technologies previously identified under this subpara-
graph. No public water system shall be required to replace
a variance technology during the useful life of the tech-
nology for the sole reason that a more efficient variance
technology has been listed under this subparagraph.

(16) PERFLUOROALKYL AND POLYFLUOROALKYL SUBSTANCES.—
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(A) IN GENERAL.—Not later than 2 years after the date of
enactment of this paragraph, the Administrator shall, after
notice and opportunity for public comment, promulgate a
national primary drinking water regulation  for
perfluoroalkyl and polyfluoroalkyl substances, which shall,
at a minimum, include standards for—

(i) perfluorooctanoic acid (commonly referred to as
“PFOA”); and

(it) perfluorooctane sulfonic acid (commonly referred
to as “PFOS”).

(B) ALTERNATIVE PROCEDURES.—

(i) IN GENERAL.—Not later than 1 year after the vali-
dation by the Administrator of an equally effective
quality control and testing procedure to ensure compli-
ance with the national primary drinking water regula-
tion promulgated under subparagraph (A) to measure
the levels described in clause (ii) or other methods to
detect and monitor perfluoroalkyl and polyfluoroalkyl
substances in drinking water, the Administrator shall
add the procedure or method as an alternative to the
quality control and testing procedure described in such
national primary drinking water regulation by pub-
lishing the procedure or method in the Federal Register
in accordance with section 1401(1)(D).

(it) LEVELS DESCRIBED.—The levels referred to in
clause (1) are—

(D the level of a perfluoroalkyl or polyfluoroalkyl
substance;

(II) the total levels of perfluoroalkyl and
polyfluoroalkyl substances; and

(I1I) the total levels of organic fluorine.

(C) INCLUSIONS.—The Administrator may include a
perfluoroalkyl or polyfluoroalkyl substance or class of
perfluoroalkyl or polyfluoroalkyl substances on—

(i) the list of contaminants for consideration of regu-
lation under paragraph (1)(B)(i), in accordance with
such paragraph; and

(it) the list of unregulated contaminants to be mon-
itored under section 1445(a)(2)(B)(i), in accordance
with such section.

(D) MONITORING.—When establishing monitoring re-
quirements for public water systems as part of a national
primary drinking water regulation under subparagraph (A)
or subparagraph (G)(ii), the Administrator shall tailor the
monitoring requirements for public water systems that do
not detect or are reliably and consistently below the max-
imum  contaminant level (as defined in section
1418(b)(2)(B)) for the perfluoroalkyl or polyfluoroalkyl sub-
stance or class of perfluoroalkyl or polyfluoroalkyl sub-
stances subject to the national primary drinking water reg-
ulation.

(E) HEALTH PROTECTION.—The national primary drink-
ing water regulation promulgated under subparagraph (A)
shall be protective of the health of subpopulations at great-
er risk, as described in section 1458.
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(F) HEALTH RISK REDUCTION AND COST ANALYSIS.—In
meeting the requirements of paragraph (3)(C), the Adminis-
trator may rely on information available to the Adminis-
trator with respect to 1 or more specific perfluoroalkyl or
polyfluoroalkyl substances to extrapolate reasoned conclu-
sions regarding the health risks and effects of a class of
perfluoroalkyl or polyfluoroalkyl substances of which the
specific perfluoroalkyl or polyfluoroalkyl substances are a
part.

(G) REGULATION OF ADDITIONAL SUBSTANCES.—

(i) DETERMINATION.—The Administrator shall make
a determination under paragraph (1)(A), using the cri-
teria described in clauses (i) through (iii) of that para-
graph, whether to include a perfluoroalkyl or
polyfluoroalkyl substance or class of perfluoroalkyl or
polyfluoroalkyl substances in the national primary
drinking water regulation under subparagraph (A) not
later than 18 months after the later of—

() the date on which the perfluoroalkyl or
polyfluoroalkyl substance or class of perfluoroalkyl
or polyfluoroalkyl substances is listed on the list of
contaminants for consideration of regulation under
paragraph (1)(B)(i); and

(ID) the date on which—

(aa) the Administrator has received the re-
sults of monitoring under section 1445(a)(2)(B)
for the perfluoroalkyl or polyfluoroalkyl sub-
stance or class of perfluoroalkyl or
polyfluoroalkyl substances; or

(bb) the Administrator has received reliable
water data or water monitoring surveys for the
perfluoroalkyl or polyfluoroalkyl substance or
class of perfluoroalkyl or polyfluoroalkyl sub-
stances from a Federal or State agency that
the Administrator determines to be of a qual-
ity sufficient to make a determination under
paragraph (1)(A).

(ii) PRIMARY DRINKING WATER REGULATIONS.—

(I) IN GENERAL.—For each perfluoroalkyl or
polyfluoroalkyl substance or class of perfluoroalkyl
or polyfluoroalkyl substances that the Adminis-
trator determines to regulate under clause (i), the
Administrator—

(aa) not later than 18 months after the date
on which the Administrator makes the deter-
mination, shall propose a national primary
drinking water regulation for the
perfluoroalkyl or polyfluoroalkyl substance or
class of perfluoroalkyl or polyfluoroalkyl sub-
stances; and

(bb) may publish the proposed national pri-
mary drinking water regulation described in
item (aa) concurrently with the publication of
the determination to regulate the
perfluoroalkyl or polyfluoroalkyl substance or
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class of perfluoroalkyl or polyfluoroalkyl sub-
stances.
(II) DEADLINE.—

(aa) IN GENERAL.—Not later than 1 year
after the date on which the Administrator pub-
lishes a proposed national primary drinking
water regulation under clause (i)(I) and sub-
Ject to item (bb), the Administrator shall take
final action on the proposed national primary
drinking water regulation.

(bb) EXTENSION.—The Administrator, on
publication of notice in the Federal Register,
may extend the deadline under item (aa) by
not more than 6 months.

(H) HEALTH ADVISORY.—

(i) IN GENERAL.—Subject to clause (ii), the Adminis-
trator shall publish a health advisory under paragraph
(1)(F) for a perfluoroalkyl or polyfluoroalkyl substance
or class of perfluoroalkyl or polyfluoroalkyl substances
not subject to a national primary drinking water regu-
lation not later than 1 year after the later of—

(D) the date on which the Administrator finalizes
a toxicity wvalue for the perfluoroalkyl or
polyfluoroalkyl substance or class of perfluoroalkyl
or polyfluoroalkyl substances; and

(I1) the date on which the Administrator vali-
dates an effective quality control and testing proce-
dure for the perfluoroalkyl or polyfluoroalkyl sub-
stance or class of perfluoroalkyl or polyfluoroalkyl
substances.

(ii) WAIVER.—The Administrator may waive the re-
quirements of clause (i) with respect to a perfluoroalkyl
or polyfluoroalkyl substance or class of perfluoroalkyl
and polyfluoroalkyl substances if the Administrator de-
termines that there is a substantial likelihood that the
perfluoroalkyl or polyfluoroalkyl substance or class of
perfluoroalkyl or polyfluoroalkyl substances will not
occur in drinking water with sufficient frequency to
Justify the publication of a health advisory, and pub-
lishes such determination, including the information
and analysis used, and basis for, such determination,
in the Federal Register.

(¢) The Administrator shall publish proposed national secondary
drinking water regulations within 270 days after the date of enact-
ment of this title. Within 90 days after publication of any such reg-
ulation, he shall promulgate such regulation with such modifica-
tions as he deems appropriate. Regulations under this subsection
may be amended from time to time.

(d) Regulations under this section shall be prescribed in accord-
ance with section 553 of title 5, United States Code (relating to
rulemaking), except that the Administrator shall provide oppor-
tunity for public hearing prior to promulgation of such regulations.
In proposing and promulgating regulations under this section, the
Administrator shall consult with the Secretary and the National
Drinking Water Advisory Council.
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(e) The Administrator shall request comments from the Science
Advisory Board (established under the Environmental Research,
Development, and Demonstration Act of 1978) prior to proposal of
a maximum contaminant level goal and national primary drinking
water regulation. The Board shall respond, as it deems appro-
priate, within the time period applicable for promulgation of the
national primary drinking water standard concerned. This sub-
section shall, under no circumstances, be used to delay final pro-
mulgation of any national primary drinking water standard.

* * * & * * *

PART E—GENERAL PROVISIONS

% * * * % * *

STATE REVOLVING LOAN FUNDS

SEC. 1452. (a) GENERAL AUTHORITY.—
(1) GRANTS TO STATES TO ESTABLISH STATE LOAN FUNDS.—

(A) IN GENERAL.—The Administrator shall offer to enter
into agreements with eligible States to make capitalization
grants, including letters of credit, to the States under this
subsection to further the health protection objectives of
this title, promote the efficient use of fund resources, and
for other purposes as are specified in this title.

(B) ESTABLISHMENT OF FUND.—To be eligible to receive
a capitalization grant under this section, a State shall es-
tablish a drinking water treatment revolving loan fund (re-
ferred to in this section as a “State loan fund”) and comply
with the other requirements of this section. Each grant to
a State under this section shall be deposited in the State
loan fund established by the State, except as otherwise
provided in this section and in other provisions of this
title. No funds authorized by other provisions of this title
to be used for other purposes specified in this title shall be
deposited in any State loan fund.

(C) EXTENDED PERIOD.—The grant to a State shall be
available to the State for obligation during the fiscal year
for which the funds are authorized and during the fol-
lowing fiscal year, except that grants made available from
funds provided prior to fiscal year 1997 shall be available
for obligation during each of the fiscal years 1997 and
1998.

(D) ALLOTMENT FORMULA.—Except as otherwise provided
in this section, funds made available to carry out this sec-
tion shall be allotted to States that have entered into an
agreement pursuant to this section (other than the District
of Columbia) in accordance with—

(i) for each of fiscal years 1995 through 1997, a for-
mula that is the same as the formula used to dis-
tribute public water system supervision grant funds
under section 1443 in fiscal year 1995, except that the
minimum proportionate share established in the for-
mula shall be 1 percent of available funds and the for-
mula shall be adjusted to include a minimum propor-
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tionate share for the State of Wyoming and the Dis-
trict of Columbia; and

(i1) for fiscal year 1998 and each subsequent fiscal
year, a formula that allocates to each State the propor-
tional share of the State needs identified in the most
recent survey conducted pursuant to subsection (h),
except that the minimum proportionate share provided
to each State shall be the same as the minimum pro-
portionate share provided under clause (i).

(E) REALLOTMENT.—The grants not obligated by the last
day of the period for which the grants are available shall
be reallotted according to the appropriate criteria set forth
in subparagraph (D), except that the Administrator may
reserve and allocate 10 percent of the remaining amount
for financial assistance to Indian Tribes in addition to the
amount allotted under subsection (i) and none of the funds
reallotted by the Administrator shall be reallotted to any
State that has not obligated all sums allotted to the State
pursuant to this section during the period in which the
sums were available for obligation.

(F) NONPRIMACY STATES.—The State allotment for a
State not exercising primary enforcement responsibility for
public water systems shall not be deposited in any such
fund but shall be allotted by the Administrator under this
subparagraph. Pursuant to section 1443(a)(9)(A) such
sums allotted under this subparagraph shall be reserved
as needed by the Administrator to exercise primary en-
forcement responsibility under this title in such State and
the remainder shall be reallotted to States exercising pri-
mary enforcement responsibility for public water systems
for deposit in such funds. Whenever the Administrator
makes a final determination pursuant to section 1413(b)
that the requirements of section 1413(a) are no longer
being met by a State, additional grants for such State
under this title shall be immediately terminated by the
Administrator. This subparagraph shall not apply to any
State not exercising primary enforcement responsibility for
public water systems as of the date of enactment of the
Safe Drinking Water Act Amendments of 1996.

(G) OTHER PROGRAMS.—

(i) NEW SYSTEM CAPACITY.—Beginning in fiscal year
1999, the Administrator shall withhold 20 percent of
each capitalization grant made pursuant to this sec-
tion to a State unless the State has met the require-
ments of section 1420(a) (relating to capacity develop-
ment) and shall withhold 10 percent for fiscal year
2001, 15 percent for fiscal year 2002, and 20 percent
for fiscal year 2003 if the State has not complied with
the provisions of section 1420(c) (relating to capacity
development strategies). Not more than a total of 20
percent of the capitalization grants made to a State in
any fiscal year may be withheld under the preceding
provisions of this clause. All funds withheld by the Ad-
ministrator pursuant to this clause shall be reallotted
by the Administrator on the basis of the same ratio as
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is applicable to funds allotted under subparagraph (D).
None of the funds reallotted by the Administrator pur-
suant to this paragraph shall be allotted to a State un-
less the State has met the requirements of section
1420 (relating to capacity development).

(ii) OPERATOR CERTIFICATION.—The Administrator
shall withhold 20 percent of each capitalization grant
made pursuant to this section unless the State has
met the requirements of 1419 (relating to operator cer-
tification). All funds withheld by the Administrator
pursuant to this clause shall be reallotted by the Ad-
ministrator on the basis of the same ratio as applica-
ble to funds allotted under subparagraph (D). None of
the funds reallotted by the Administrator pursuant to
this paragraph shall be allotted to a State unless the
State has met the requirements of section 1419 (relat-
ing to operator certification).

(2) USE OF FUNDS.—

(A) IN GENERAL.—Except as otherwise authorized by this
title, amounts deposited in a State loan fund, including
loan repayments and interest earned on such amounts,
shall be used only for providing loans or loan guarantees,
or as a source of reserve and security for leveraged loans,
the proceeds of which are deposited in a State loan fund
established under paragraph (1), or other financial assist-
ance authorized under this section to community water
systems and nonprofit noncommunity water systems, other
than systems owned by Federal agencies.

(B) LIMITATION.—Financial assistance under this section
may be used by a public water system only for expendi-
tures (including expenditures for planning, design, siting,
and associated preconstruction activities, or for replacing
or rehabilitating aging treatment, storage, or distribution
facilities of public water systems, but not including moni-
toring, operation, and maintenance expenditures) of a type
or category which the Administrator has determined,
through guidance, will facilitate compliance with national
primary drinking water regulations applicable to the sys-
tem under section 1412 or otherwise significantly further
the health protection objectives of this title.

(C) SALE oF BONDS.—Funds may also be used by a pub-
lic water system as a source of revenue (restricted solely
to interest earnings of the applicable State loan fund) or
security for payment of the principal and interest on rev-
enue or general obligation bonds issued by the State to
provide matching funds under subsection (e), if the pro-
ceeds of the sale of the bonds will be deposited in the State
loan fund.

(D) WATER TREATMENT LOANS.—The funds under this
section may also be used to provide loans to a system re-
ferred to in section 1401(4)(B) for the purpose of providing
the treatment described in section 1401(4)(B)()(I1I).

(E) ACQUISITION OF REAL PROPERTY.—The funds under
this section shall not be used for the acquisition of real
property or interests therein, unless the acquisition is inte-
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gral to a project authorized by this paragraph and the pur-
chase is from a willing seller.

(F) LoAN ASSISTANCE.—Of the amount credited to any
State loan fund established under this section in any fiscal
year, 15 percent shall be available solely for providing loan
assistance to public water systems which regularly serve
fewer than 10,000 persons to the extent such funds can be
obligated for eligible projects of public water systems.

(G) EMERGING CONTAMINANTS.—

(i) IN GENERAL.—Notwithstanding any other prouvi-
sion of law and subject to clause (ii), amounts depos-
ited under subsection (t) in a State loan fund estab-
lished under this section may only be used to provide
grants for the purpose of addressing emerging contami-
nants, with a focus on perfluoroalkyl and
polyfluoroalkyl substances.

(it) REQUIREMENTS.—

(I) SMALL AND DISADVANTAGED COMMUNITIES.—
Not less than 25 percent of the amounts described
in clause (i) shall be used to provide grants to—

(aa) disadvantaged communities (as defined
in subsection (d)(3)); or

(bb) public water systems serving fewer than
25,000 persons.

(II) PRIORITIES.—In selecting the recipient of a
grant using amounts described in clause (i), a
State shall use the priorities described in sub-
section (b)(3)(A).

(iit) NO INCREASED BONDING AUTHORITY.—The
amounts deposited in the State loan fund of a State
under subsection (t) may not be used as a source of
payment of, or security for (directly or indirectly), in
whole or in part, any obligation the interest on which
is exempt from the tax imposed under chapter 1 of the
Internal Revenue Code of 1986.

(3) LIMITATION.—

(A) IN GENERAL.—Except as provided in subparagraph
(B), no assistance under this section shall be provided to
a public water system that—

(i) does not have the technical, managerial, and fi-
nancial capability to ensure compliance with the re-
quirements of this title; or

(ii) is in significant noncompliance with any require-
ment of a national primary drinking water regulation
or variance.

(B) RESTRUCTURING.—A public water system described
in subparagraph (A) may receive assistance under this sec-
tion if—

((ii) the use of the assistance will ensure compliance;
an

(i1) if subparagraph (A)(i) applies to the system, the
owner or operator of the system agrees to undertake
feasible and appropriate changes in operations (includ-
ing ownership, management, accounting, rates, main-
tenance, consolidation, alternative water supply, or
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other procedures) if the State determines that the
measures are necessary to ensure that the system has
the technical, managerial, and financial capability to
comply with the requirements of this title over the
long term.

(C) REVIEW.—Prior to providing assistance under this
section to a public water system that is in significant non-
compliance with any requirement of a national primary
drinking water regulation or variance, the State shall con-
duct a review to determine whether subparagraph (A)(i)
applies to the system.

(4) AMERICAN IRON AND STEEL PRODUCTS.—

(A) IN GENERAL.—During fiscal years 2019 through
2023, funds made available from a State loan fund estab-
lished pursuant to this section may not be used for a
project for the construction, alteration, or repair of a public
water system unless all of the iron and steel products used
in the project are produced in the United States.

(B) DEFINITION OF IRON AND STEEL PRODUCTS.—In this
paragraph, the term “iron and steel products” means the
following products made primarily of iron or steel:

(i) Lined or unlined pipes and fittings.

(ii) Manhole covers and other municipal castings.

(iii) Hydrants.

(1v) Tanks.

(v) Flanges.

(vi) Pipe clamps and restraints.

(vii) Valves.

(viii) Structural steel.

(ix) Reinforced precast concrete.

(x) Construction materials.

(C) APPLICATION.—Subparagraph (A) shall be waived in
any case or category of cases in which the Administrator
finds that—

(i) applying subparagraph (A) would be inconsistent
with the public interest;

(ii) iron and steel products are not produced in the
United States in sufficient and reasonably available
quantities and of a satisfactory quality; or

(ii1) inclusion of iron and steel products produced in
the United States will increase the cost of the overall
project by more than 25 percent.

(D) WAIVER.—If the Administrator receives a request for
a waiver under this paragraph, the Administrator shall
make available to the public, on an informal basis, a copy
of the request and information available to the Adminis-
trator concerning the request, and shall allow for informal
public input on the request for at least 15 days prior to
making a finding based on the request. The Administrator
shall make the request and accompanying information
available by electronic means, including on the official
public Internet site of the Agency.

(E) INTERNATIONAL AGREEMENTS.—This paragraph shall
be applied in a manner consistent with United States obli-
gations under international agreements.
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(F) MANAGEMENT AND OVERSIGHT.—The Administrator
may retain up to 0.25 percent of the funds appropriated for
this section for management and oversight of the require-
ments of this paragraph.

(G) EFrFECTIVE DATE.—This paragraph does not apply
with respect to a project if a State agency approves the en-
gineering plans and specifications for the project, in that
agency’s capacity to approve such plans and specifications
prior to a project requesting bids, prior to the date of en-
actment of this paragraph.

(5) PREVAILING WAGES.—The requirements of section 1450(e)
shall apply to any construction project carried out in whole or
in part with assistance made available by a State loan fund.

(b) INTENDED USE PLANS.—

(1) IN GENERAL.—After providing for public review and com-
ment, each State that has entered into a capitalization agree-
ment pursuant to this section shall annually prepare a plan
that identifies the intended uses of the amounts available to
the State loan fund of the State.

(2) CONTENTS.—An intended use plan shall include—

(A) a list of the projects to be assisted in the first fiscal
year that begins after the date of the plan, including a de-
scription of the project, the expected terms of financial as-
sistance, and the size of the community served;

(B) the criteria and methods established for the distribu-
tion of funds; and

(C) a description of the financial status of the State loan
fund and the short-term and long-term goals of the State
loan fund.

(3) USE OF FUNDS.—

(A) IN GENERAL.—An intended use plan shall provide, to
the maximum extent practicable, that priority for the use
of funds be given to projects that—

(i) address the most serious risk to human health;

(ii) are necessary to ensure compliance with the re-
quirements of this title (including requirements for fil-
tration); and

(iii) assist systems most in need on a per household
basis according to State affordability criteria.

(B) LisT OF PROJECTS.—Each State shall, after notice
and opportunity for public comment, publish and periodi-
cally update a list of projects in the State that are eligible
for assistance under this section, including the priority as-
signed to each project and, to the extent known, the ex-
pected funding schedule for each project.

(¢) FUND MANAGEMENT.—Each State loan fund under this section
shall be established, maintained, and credited with repayments
and interest. The fund corpus shall be available in perpetuity for
providing financial assistance under this section. To the extent
amounts in the fund are not required for current obligation or ex-
penditure, such amounts shall be invested in interest bearing obli-
gations.

(d) ASSISTANCE FOR DISADVANTAGED COMMUNITIES.—

(1) LoaN suBsiDY.—Notwithstanding any other provision of
this section, in any case in which the State makes a loan pur-
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suant to subsection (a)(2) to a disadvantaged community or to
a community that the State expects to become a disadvantaged
community as the result of a proposed project, the State may
provide additional subsidization (including forgiveness of prin-
cipal).

(2) TOTAL AMOUNT OF SUBSIDIES.—For each fiscal year, of the
amount of the capitalization grant received by the State for the
year, the total amount of loan subsidies made by a State pur-
suant to paragraph (1)—

(A) may not exceed 35 percent; and

(B) to the extent that there are sufficient applications for
loans to communities described in paragraph (1), may not
be less than 6 percent.

(3) DEFINITION OF DISADVANTAGED COMMUNITY.—In this sub-
section, the term “disadvantaged community” means the serv-
ice area of a public water system that meets affordability cri-
teria established after public review and comment by the State
in which the public water system is located. The Administrator
may publish information to assist States in establishing afford-
ability criteria.

(e) STATE CONTRIBUTION.—Each agreement under subsection (a)
shall require that the State deposit in the State loan fund from
State moneys an amount equal to at least 20 percent of the total
amount of the grant to be made to the State on or before the date
on which the grant payment is made to the State, except that a
State shall not be required to deposit such amount into the fund
prior to the date on which each grant payment is made for fiscal
years 1994, 1995, 1996, and 1997 if the State deposits the State
contribution amount into the State loan fund prior to September
30, 1999.

(f) TYPES OF ASSISTANCE.—Except as otherwise limited by State
law, the amounts deposited into a State loan fund under this sec-
tion may be used only—

(1) to make loans, on the condition that—

(A) the interest rate for each loan is less than or equal
to the market interest rate, including an interest free loan;

(B) principal and interest payments on each loan will
commence not later than 18 months after completion of the
project for which the loan was made;

(C) each loan will be fully amortized not later than 30
years after the completion of the project, except that in the
case of a disadvantaged community (as defined in sub-
section (d)(3)) a State may provide an extended term for a
loan, if the extended term—

(i) terminates not later than the date that is 40
years after the date of project completion; and

(i) does not exceed the expected design life of the
project;

(D) the recipient of each loan will establish a dedicated
source of revenue (or, in the case of a privately owned sys-
tem, demonstrate that there is adequate security) for the
repayment of the loan; and

(E) the State loan fund will be credited with all pay-
ments of principal and interest on each loan;



78

(2) to buy or refinance the debt obligation of a municipality
or an intermunicipal or interstate agency within the State at
an interest rate that is less than or equal to the market inter-
est rate in any case in which a debt obligation is incurred after
July 1, 1993;

(3) to guarantee, or purchase insurance for, a local obligation
(all of the proceeds of which finance a project eligible for assist-
ance under this section) if the guarantee or purchase would im-
prove credit market access or reduce the interest rate applica-
ble to the obligation;

(4) as a source of revenue or security for the payment of
principal and interest on revenue or general obligation bonds
issued by the State if the proceeds of the sale of the bonds will
be deposited into the State loan fund; and

(5) to earn interest on the amounts deposited into the State
loan fund.

(g) ADMINISTRATION OF STATE LOAN FUNDS.—

(1) COMBINED FINANCIAL ADMINISTRATION.—Notwithstanding
subsection (c), a State may (as a convenience and to avoid un-
necessary administrative costs) combine, in accordance with
State law, the financial administration of a State loan fund es-
tablished under this section with the financial administration
of any other revolving fund established by the State if other-
wise not prohibited by the law under which the State loan fund
was established and if the Administrator determines that—

(A) the grants under this section, together with loan re-
payments and interest, will be separately accounted for
and used solely for the purposes specified in subsection (a);
and

(B) the authority to establish assistance priorities and
carry out oversight and related activities (other than finan-
cial administration) with respect to assistance remains
with the State agency having primary responsibility for
administration of the State program under section 1413,
after consultation with other appropriate State agencies
(as determined by the State): Provided, That in nonpri-
macy States eligible to receive assistance under this sec-
tion, the Governor shall determine which State agency will
have authority to establish priorities for financial assist-
ance from the State loan fund.

(2) COST OF ADMINISTERING FUND.—

(A) AUTHORIZATION.—

(i) IN GENERAL.—For each fiscal year, a State may
use the amount described in clause (ii)—

(I) to cover the reasonable costs of administra-
tion of the programs under this section, including
the recovery of reasonable costs expended to es-
tablish a State loan fund that are incurred after
the date of enactment of this section; and

(II) to provide technical assistance to public
water systems within the State.

(ii)) DESCRIPTION OF AMOUNT.—The amount referred
to in clause (i) is an amount equal to the sum of—
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(I) the amount of any fees collected by the State
for use in accordance with clause (i)(I), regardless
of the source; and

(IT) the greatest of—

(aa) $400,000;

(bb) ¥5 percent of the current valuation of
the fund; and

(cc) an amount equal to 4 percent of all
grant awards to the fund under this section
for the fiscal year.

(B) ADDITIONAL USE OF FUNDS.—For fiscal year 1995 and
each fiscal year thereafter, each State may use up to an
additional 10 percent of the funds allotted to the State
under this section—

(i) for public water system supervision programs
under section 1443(a);

(i1) to administer or provide technical assistance
through source water protection programs;

(iii) to develop and implement a capacity develop-
ment strategy under section 1420(c); and

(iv) for an operator certification program for pur-
poses of meeting the requirements of section 1419.

(C) TECHNICAL ASSISTANCE.—An additional 2 percent of
the funds annually allotted to each State under this sec-
tion may be used by the State to provide technical assist-
ance to public water systems serving 10,000 or fewer per-
sons in the State.

(D) ENFORCEMENT ACTIONS.—Funds used under sub-
paragraph (B)(ii) shall not be used for enforcement actions.

(3) GUIDANCE AND REGULATIONS.—The Administrator shall
publish guidance and promulgate regulations as may be nec-
essary to carry out the provisions of this section, including—

(A) provisions to ensure that each State commits and ex-
pends funds allotted to the State under this section as effi-
ciently as possible in accordance with this title and appli-
cable State laws;

(B) guidance to prevent waste, fraud, and abuse; and

(C) guidance to avoid the use of funds made available
under this section to finance the expansion of any public
water system in anticipation of future population growth.

The guidance and regulations shall also ensure that the States,
and public water systems receiving assistance under this sec-
tion, use accounting, audit, and fiscal procedures that conform
to generally accepted accounting standards.

(4) STATE REPORT.—Each State administering a loan fund
and assistance program under this subsection shall publish
and submit to the Administrator a report every 2 years on its
activities under this section, including the findings of the most
recent audit of the fund and the entire State allotment. The
Administrator shall periodically audit all State loan funds es-
tablished by, and all other amounts allotted to, the States pur-
suant to this section in accordance with procedures established
by the Comptroller General.

(h) NEEDS SURVEY.—(1) The Administrator shall conduct an as-
sessment of water system capital improvement needs of all eligible
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public water systems in the United States and submit a report to
the Congress containing the results of the assessment within 180
days after the date of enactment of the Safe Drinking Water Act
Amendments of 1996 and every 4 years thereafter.

(2) Any assessment conducted under paragraph (1) after the date
of enactment of America’s Water Infrastructure Act of 2018 shall
include an assessment of costs to replace all lead service lines (as
defined in section 1459B(a)(4)) of all eligible public water systems
in the United States, and such assessment shall describe sepa-
rately the costs associated with replacing the portions of such lead
service lines that are owned by an eligible public water system and
the costs associated with replacing any remaining portions of such
lead service lines, to the extent practicable.

(i) INDIAN TRIBES.—

(1) IN GENERAL.—1%2 percent of the amounts appropriated
annually to carry out this section may be used by the Adminis-
trator to make grants to Indian Tribes, Alaska Native villages,
and, for the purpose of carrying out paragraph (5), intertribal
consortia or tribal organizations, that have not otherwise re-
ceived either grants from the Administrator under this section
or assistance from State loan funds established under this sec-
tion. Except as otherwise provided, the grants may only be
used for expenditures by tribes and villages for public water
system expenditures referred to in subsection (a)(2).

(2) USE oF FUNDS.—Funds reserved pursuant to paragraph
(1) shall be used to address the most significant threats to pub-
lic health associated with public water systems that serve In-
dian Tribes, as determined by the Administrator in consulta-
tion with the Director of the Indian Health Service and Indian
Tribes.

(3) ALASKA NATIVE VILLAGES.—In the case of a grant for a
project under this subsection in an Alaska Native village, the
Administrator is also authorized to make grants to the State
of Alaska for the benefit of Native villages. An amount not to
exceed 4 percent of the grant amount may be used by the State
of Alaska for project management.

(4) NEEDS ASSESSMENT.—The Administrator, in consultation
with the Director of the Indian Health Service and Indian
Tribes, shall, in accordance with a schedule that is consistent
with the needs surveys conducted pursuant to subsection (h),
prepare surveys and assess the needs of drinking water treat-
ment facilities to serve Indian Tribes, including an evaluation
of the public water systems that pose the most significant
threats to public health.

(5) TRAINING AND OPERATOR CERTIFICATION.—

(A) IN GENERAL.—The Administrator may use funds
made available under this subsection and section
1442(e)(7) to make grants to intertribal consortia or tribal
organizations for the purpose of providing operations and
maintenance training and operator certification services to
Indian Tribes to enable public water systems that serve
Indian Tribes to achieve and maintain compliance with ap-
plicable national primary drinking water regulations.

(B) ELIGIBLE TRIBAL ORGANIZATIONS.—Intertribal con-
sortia or tribal organizations eligible for a grant under
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subparagraph (A) are intertribal consortia or tribal organi-
zations that—

(i) as determined by the Administrator, are the most
qualified and experienced to provide training and tech-
nical assistance to Indian Tribes; and

(i) the Indian Tribes find to be the most beneficial
and effective.

(G) OTHER AREAS.—Of the funds annually available under this
section for grants to States, the Administrator shall make allot-
ments in accordance with section 1443(a)(4) for the Virgin Islands,
the Commonwealth of the Northern Mariana Islands, American
Samoa, and Guam. The grants allotted as provided in this sub-
section may be provided by the Administrator to the governments
of such areas, to public water systems in such areas, or to both, to
be used for the public water system expenditures referred to in
subsection (a)(2). The grants, and grants for the District of Colum-
bia, shall not be deposited in State loan funds. The total allotment
of grants under this section for all areas described in this sub-
section in any fiscal year shall not exceed 0.33 percent of the aggre-
gate amount made available to carry out this section in that fiscal
year.

(k) OTHER AUTHORIZED ACTIVITIES.—

(1) IN GENERAL.—Notwithstanding subsection (a)(2), a State
may take each of the following actions:

(A) Provide assistance, only in the form of a loan, to one
or more of the following:

(i) Any public water system described in subsection
(a)(2) to acquire land or a conservation easement from
a willing seller or grantor, if the purpose of the acqui-
sition is to protect the source water of the system from
contamination and to ensure compliance with national
primary drinking water regulations.

(i1)) Any community water system to implement
local, voluntary source water protection measures to
protect source water in areas delineated pursuant to
section 1453, in order to facilitate compliance with na-
tional primary drinking water regulations applicable
to the system under section 1412 or otherwise signifi-
cantly further the health protection objectives of this
title. Funds authorized under this clause may be used
to fund only voluntary, incentive-based mechanisms.

(iii) Any community water system to provide fund-
ing in accordance with section 1454(a)(1)(B)().

(B) Provide assistance, including technical and financial
assistance, to any public water system as part of a capac-
ity development strategy developed and implemented in
accordance with section 1420(c).

(C) Make expenditures from the capitalization grant of
the State to delineate, assess, and update assessments for
source water protection areas in accordance with section
1453, except that funds set aside for such expenditure
shall be obligated within 4 fiscal years.

(D) Make expenditures from the fund for the establish-
ment and implementation of wellhead protection programs
under section 1428 and for the implementation of efforts
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(other than actions authorized under subparagraph (A)) to
protect source water in areas delineated pursuant to sec-
tion 1453.

(2) LiMmITATION.—For each fiscal year, the total amount of as-
sistance provided and expenditures made by a State under this
subsection may not exceed 15 percent of the amount of the cap-
italization grant received by the State for that year and may
not exceed 10 percent of that amount for any one of the fol-
lowing activities:

(A) To acquire land or conservation easements pursuant
to paragraph (1)(A)G).

(B) To provide funding to implement voluntary, incen-
tive-based source water quality protection measures pursu-
ant to clauses (ii) and (iii) of paragraph (1)(A).

(C) To provide assistance through a capacity develop-
ment strategy pursuant to paragraph (1)(B).

(D) To make expenditures to delineate or assess source
water protection areas pursuant to paragraph (1)(C).

(E) To make expenditures to establish and implement
wellhead protection programs, and to implement efforts to
protect source water, pursuant to paragraph (1)(D).

(8) STATUTORY CONSTRUCTION.—Nothing in this section cre-
ates or conveys any new authority to a State, political subdivi-
sion of a State, or community water system for any new regu-
latory measure, or limits any authority of a State, political sub-
division of a State or community water system.

(1) SAVINGS.—The failure or inability of any public water system
to receive funds under this section or any other loan or grant pro-
gram, or any delay in obtaining the funds, shall not alter the obli-
gation of the system to comply in a timely manner with all applica-
ble drinking water standards and requirements of this title.

(m) AUTHORIZATION OF APPROPRIATIONS.—

(1) There are authorized to be appropriated to carry out the
purposes of [this sectionl this section, except for subsections
(@)@)(G) and (H)—

(A) $1,174,000,000 for fiscal year 2019;

(B) $1,300,000,000 for fiscal year 2020; and

(C) $1,950,000,000 for fiscal year 2021.

(2) To the extent amounts authorized to be appropriated
under this subsection in any fiscal year are not appropriated
in that fiscal year, such amounts are authorized to be appro-
priated in a subsequent fiscal year. Such sums shall remain
available until expended.

(n) HEALTH EFFECTS STUDIES.—From funds appropriated pursu-
ant to this section for each fiscal year, the Administrator shall re-
serve $10,000,000 for health effects studies on drinking water con-
taminants authorized by the Safe Drinking Water Act Amendments
of 1996. In allocating funds made available under this subsection,
the Administrator shall give priority to studies concerning the
health effects of cryptosporidium (as authorized by section 1458(c)),
disinfection byproducts (as authorized by section 1458(c)), and ar-
senic (as authorized by section 1412(b)(12)(A)), and the implemen-
tation of a plan for studies of subpopulations at greater risk of ad-
verse effects (as authorized by section 1458(a)).
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(0) MONITORING FOR UNREGULATED CONTAMINANTS.—From funds
appropriated pursuant to this section for each fiscal year beginning
with fiscal year 1998, the Administrator shall reserve $2,000,000 to
pay the costs of monitoring for unregulated contaminants under
section 1445(a)(2)(C).

(p) DEMONSTRATION PROJECT FOR STATE OF VIRGINIA.—Notwith-
standing the other provisions of this section limiting the use of
funds deposited in a State loan fund from any State allotment, the
State of Virginia may, as a single demonstration and with the ap-
proval of the Virginia General Assembly and the Administrator,
conduct a program to demonstrate alternative approaches to inter-
governmental coordination to assist in the financing of new drink-
ing water facilities in the following rural communities in south-
western Virginia where none exists on the date of enactment of the
Safe Drinking Water Act Amendments of 1996 and where such
communities are experiencing economic hardship: Lee County,
Wise County, Scott County, Dickenson County, Russell County, Bu-
chanan County, Tazewell County, and the city of Norton, Virginia.
The funds allotted to that State and deposited in the State loan
fund may be loaned to a regional endowment fund for the purpose
set forth in this subsection under a plan to be approved by the Ad-
ministrator. The plan may include an advisory group that includes
representatives of such counties.

(q) SMALL SYSTEM TECHNICAL ASSISTANCE.—The Administrator
may reserve up to 2 percent of the total funds made available to
carry out this section for each of fiscal years 2016 through 2021 to
carry out the provisions of section 1442(e) (relating to technical as-
sistance for small systems), except that the total amount of funds
made available for such purpose in any fiscal year through appro-
priations (as authorized by section 1442(e)) and reservations made
pursuant to this subsection shall not exceed the amount authorized
by section 1442(e).

(r) EVALUATION.—The Administrator shall conduct an evaluation
of the effectiveness of the State loan funds through fiscal year
2001. The evaluation shall be submitted to the Congress at the
same time as the President submits to the Congress, pursuant to
section 1108 of title 31, United States Code, an appropriations re-
quest for fiscal year 2003 relating to the budget of the Environ-
mental Protection Agency.

(s) BEST PRACTICES FOR STATE LOAN FUND ADMINISTRATION.—
The Administrator shall—

(1) collect information from States on administration of State
loan funds established pursuant to subsection (a)(1), includ-
ing—

(A) efforts to streamline the process for applying for as-
sistance through such State loan funds;

(B) programs in place to assist with the completion of
applications for assistance through such State loan funds;

(C) incentives provided to public water systems that
partner with small public water systems to assist with the
?ppcllication process for assistance through such State loan
unds;

(D) practices to ensure that amounts in such State loan
funds are used to provide loans, loan guarantees, or other
authorized assistance in a timely fashion;
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(E) practices that support effective management of such
State loan funds;

(F) practices and tools to enhance financial management
of such State loan funds; and

(&) key financial measures for use in evaluating State
loan fund operations, including—

(i) measures of lending capacity, such as current as-
sets and current liabilities or undisbursed loan assist-
ance liability; and

(i1) measures of growth or sustainability, such as re-
turn on net interest;

(2) not later than 3 years after the date of enactment of
America’s Water Infrastructure Act of 2018, disseminate to the
States best practices for administration of such State loan
funds, based on the information collected pursuant to this sub-
section; and

(3) periodically update such best practices, as appropriate.

(t) EMERGING CONTAMINANTS.—

(1) IN GENERAL.—Amounts made available under this sub-
section shall be allotted to a State as if allotted under sub-
section (a)(1)(D) as a capitalization grant, for deposit into the
State loan fund of the State, for the purposes described in sub-
section (a)2)(G).

(2) AUTHORIZATION OF APPROPRIATIONS.—There is authorized
to be appropriated to carry out this subsection $100,000,000 for
each of fiscal years 2020 through 2024, to remain available
until expended.

* * k & * * k

SEC. 1459E. %%S{)%E%NCE FOR COMMUNITY WATER SYSTEMS AFFECTED

(a) ESTABLISHMENT.—Not later than 180 days after the date of
enactment of this section, the Administrator shall establish a pro-
gram to award grants to affected community water systems to pay
for capital costs associated with the implementation of eligible treat-
ment technologies.

(b) APPLICATIONS.—

(1) GUIDANCE.—Not later than 12 months after the date of en-
actment of this section, the Administrator shall publish guid-
ance describing the form and timing for community water sys-
tems to apply for grants under this section.

(2) REQUIRED INFORMATION.—The Administrator shall re-
quire a community water system applying for a grant under
this section to submit—

(A) information showing the presence of PFAS in water
of the community water system; and

(B) a certification that the treatment technology in use by
the community water system at the time of application is
not sufficient to remove all detectable amounts of PFAS.

(¢) LIST OF ELIGIBLE TREATMENT TECHNOLOGIES.—Not later than
150 days after the date of enactment of this section, and every two
years thereafter, the Administrator shall publish a list of treatment
technologies that the Administrator determines are effective at re-
moving all detectable amounts of PFAS from drinking water.
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(d) PRIORITY FOR FUNDING.—In awarding grants under this sec-
tion, the Administrator shall prioritize affected community water
systems that—

(1) serve a disadvantaged community;

(2) will provide at least a 10-percent cost share for the cost
of implementing an eligible treatment technology; or

(3) demonstrate the capacity to maintain the eligible treat-
ment technology to be implemented using the grant.

(e) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to
be appropriated to carry out this section not more than
$100,000,000 for each of fiscal years 2020 through 2021.

(f) DEFINITIONS.—In this section:

(1) AFFECTED COMMUNITY WATER SYSTEM.—The term “af-
fected community water system” means a community water sys-
tem that is affected by the presence of PFAS in the water in the
community water system.

(2) DISADVANTAGED COMMUNITY.—The term “disadvantaged
community” has the meaning given that term in section 1452.

(3) ELIGIBLE TREATMENT TECHNOLOGY.—The term “eligible
treatment technology” means a treatment technology included
on the list published under subsection (c).

(4) PFAS.—The term “PFAS” means a perfluoroalkyl or
polyfluoroalkyl substance with at least one fully fluorinated car-
bon atom.

* * % & * * %

EMERGENCY PLANNING AND COMMUNITY RIGHT-TO-
KNOW ACT OF 1986

* * * * * * *

TITLE III—EMERGENCY PLANNING AND COMMUNITY
RIGHT-TO-KNOW

* * * * * * *

Subtitle B—Reporting Requirements

* * * & * * *

SEC. 313. TOXIC CHEMICAL RELEASE FORMS.

(a) Basic REQUIREMENT.—The owner or operator of a facility sub-
ject to the requirements of this section shall complete a toxic chem-
ical release form as published under subsection (g) for each toxic
chemical listed under subsection (¢) that was manufactured, proc-
essed, or otherwise used in quantities exceeding the toxic chemical
threshold quantity established by subsection (f) during the pre-
ceding calendar year at such facility. Such form shall be submitted
to the Administrator and to an official or officials of the State des-
ignated by the Governor on or before July 1, 1988, and annually
thereafter on July 1 and shall contain data reflecting releases dur-
ing the preceding calendar year.

(b) COVERED OWNERS AND OPERATORS OF FACILITIES.—

(1) IN GENERAL.—(A) The requirements of this section shall
apply to owners and operators of facilities that have 10 or more
full-time employees and that are in Standard Industrial Classi-
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fication Codes 20 through 39 (as in effect on July 1, 1985) and
that manufactured, processed, or otherwise used a toxic chem-
ical listed under subsection (c) in excess of the quantity of that
toxic chemical established under subsection (f) during the cal-
endar year for which a release form is required under this sec-
tion.

(B) The Administrator may add or delete Standard Indus-
trial Classification Codes for purposes of subparagraph (a), but
only to the extent necessary to provide that each Standard In-
dustrial Code to which this section applies is relevant to the
purposes of this section.

(C) For purposes of this section—

(i) The term “manufacture” means to produce, prepare,
import, or compound a toxic chemical.

(11) The term “process” means the preparation of a toxic
chemical, after its manufacture, for distribution in com-
merce—

(I) in the same form or physical state as, or in a dif-
ferent form or physical state from, that in which it
was received by the person so preparing such chem-
ical, or

(IH) as part of an article containing the toxic chem-
ical.

(2) DISCRETIONARY APPLICATION TO ADDITIONAL FACILITIES.—
The Administrator, on his own motion or at the request of a
Governor of a State (with regard to facilities located in that
State), may apply the requirements of this section to the own-
ers and operators of any particular facility that manufactures,
processes, or otherwise uses a toxic chemical listed under sub-
section (c¢) if the Administrator determines that such action is
warranted on the basis of toxicity of the toxic chemical, prox-
imity to other facilities that release the toxic chemical or to
population centers, the history of releases of such chemical at
such facility, or such other factors as the Administrator deems
appropriate.

(c) Toxic CHEMICALS COVERED.—The toxic chemicals subject to
the requirements of this section [are those chemicals] are—

(1) the chemicals on the list in Committee Print Number 99—
169 of the Senate Committee on Environment and Public
Works, titled “Toxic Chemicals Subject to Section 313 of the
Emergency Planning and Community Right-To-Know Act of
1986” (including any revised version of the list as may be made
pursuant to subsection (d) or (e))[.1; and

(2) the chemicals included on such list under subsections
(b)(1), (c)(1), and (d)(3) of section 9 of the PFAS Action Act of
2019.

(d) REVISIONS BY ADMINISTRATOR.—

(1) IN GENERAL.—The Administrator may by rule add or de-
lete a chemical from the list described in subsection (¢) at any
time.

(2) ADDITIONS.—A chemical may be added if the Adminis-
trator determines, in his judgment, that there is sufficient evi-
dence to establish any one of the following:

(A) The chemical is known to cause or can reasonably be
anticipated to cause significant adverse acute human
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health effects at concentration levels that are reasonably
likely to exist beyond facility site boundaries as a result of
continuous, or frequently recurring, releases.
(B) The chemical is known to cause or can reasonably be
anticipated to cause in humans—
(i) cancer or teratogenic effects, or
(11) serious or irreversible—
(I) reproductive dysfunctions,
(IT) neurological disorders,
(III) heritable genetic mutations, or
(IV) other chronic health effects.
(C) The chemical is known to cause or can reasonably be
anticipated to cause, because of—
(i) its toxicity,
(i1) its toxicity and persistence in the environment,
or
(ii1) its toxicity and tendency to bioaccumulate in the
environment,
a significant adverse effect on the environment of suffi-
cient seriousness, in the judgment of the Administrator, to
warrant reporting under this section. The number of
chemicals included on the list described in subsection (c)
on the basis of the preceding sentence may constitute in
the aggregate no more than 25 percent of the total number
of chemicals on the list.
A determination under this paragraph shall be based on gen-
erally accepted scientific principles or laboratory tests, or ap-
propriately designed and conducted epidemiological or other
population studies, available to the Administrator.

(3) DELETIONS.—A chemical may be deleted if the Adminis-
trator determines there is not sufficient evidence to establish
any of the criteria described in paragraph (2).

(4) EFFECTIVE DATE.—Any revision made on or after January
1 and before December 1 of any calendar year shall take effect
beginning with the next calendar year. Any revision made on
or after December 1 of any calendar year and before January
1 of the next calender year shall take effect beginning with the
calendar year following such next calendar year.

(e) PETITIONS.—

(1) IN GENERAL.—Any person may petition the Administrator
to add or delete a chemical from the list described in sub-
section (c) on the basis of the criteria in subparagraph (A) or
(B) of subsection (d)(2). Within 180 days after receipt of a peti-
tion, the Administrator shall take one of the following actions:

(A) Initiate a rulemaking to add or delete the chemical
to the list, in accordance with subsection (d)(2) or (d)(3).
(B) Publish an explanation of why the petition is denied.

(2) GOVERNOR PETITIONS.—A State Governor may petition
the Administrator to add or delete a chemical from the list de-
scribed in subsection (¢) on the basis of the criteria in subpara-
graph (A), (B), or (C) of subsection (d)(2). In the case of such
a petition from a State Governor to delete a chemical, the peti-
tion shall be treated in the same manner as a petition received
under paragraph (1) to delete a chemical. In the case of such
a petition from a State Governor to add a chemical, the chem-
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ical will be added to the list within 180 days after receipt of
the petition, unless the Administrator—

(A) initiates a rulemaking to add the chemical to the list,
in accordance with subsection (d)(2), or

(B) publishes an explanation of why the Administrator
believes the petition does not meet the requirements of
subsection (d)(2) for adding a chemical to the list.

(f) THRESHOLD FOR REPORTING.—

(1) TOXIC CHEMICAL THRESHOLD AMOUNT.—The threshold
amounts for purposes of reporting toxic chemicals under this
section are as follows:

(A) With respect to a toxic chemical used at a facility,
10,000 pounds of the toxic chemical per year.

(B) With respect to a toxic chemical manufactured or
processed at a facility—

(i) For the toxic chemical release form required to be
submitted under this section on or before July 1, 1988,
75,000 pounds of the toxic chemical per year.

(i) For the form required to be submitted on or be-
fore July 1, 1989, 50,000 pounds of the toxic chemical
per year.

(ii1) For the form required to be submitted on or be-
fore July 1, 1990, and for each form thereafter, 25,000
pounds of the toxic chemical per year.

(2) REVISIONS.—The Administrator may establish a threshold
amount for a toxic chemical different from the amount estab-
lished by paragraph (1). Such revised threshold shall obtain re-
porting on a substantial majority of total releases of the chem-
ical at all facilities subject to the requirements of this section.
The amounts established under this paragraph may, at the Ad-
ministrator’s discretion, be based on classes of chemicals or
categories of facilities.

(g) FOrRM.—

(1) INFORMATION REQUIRED.—Not later than June 1, 1987,
the Administrator shall publish a uniform toxic chemical re-
lease form for facilities covered by this section. If the Adminis-
trator does not publish such a form, owners and operators of
facilities subject to the requirements of this section shall pro-
vide the information required under this subsection by letter
postmarked on or before the date on which the form is due.
Such form shall—

(A) provide for the name and location of, and principal
business activities at, the facility;

(B) include an appropriate certification, signed by a sen-
ior official with management responsibility for the person
or persons completing the report, regarding the accuracy
and completeness of the report; and

(C) provide for submission of each of the following items
of information for each listed toxic chemical known to be
present at the facility:

(i) Whether the toxic chemical at the facility is man-
ufactured, processed, or otherwise used, and the gen-
eral category or categories of use of the chemical.
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(11) An estimate of the maximum amounts (in
ranges) of the toxic chemical present at the facility at
any time during the preceding calendar year.

(iii) For each wastestream, the waste treatment or
disposal methods employed, and an estimate of the
treatment efficiency typically achieved by such meth-
ods for that wastestream.

(iv) The annual quantity of the toxic chemical enter-
ing each environmental medium.

(2) USE OF AVAILABLE DATA.—In order to provide the infor-
mation required under this section, the owner or operator of a
facility may use readily available data (including monitoring
data) collected pursuant to other provisions of law, or, where
such data are not readily available, reasonable estimates of the
amounts involved. Nothing in this section requires the moni-
toring or measurement of the quantities, concentration, or fre-
quency of any toxic chemical released into the environment be-
yond that monitoring and measurement required under other
provisions of law or regulation. In order to assure consistency,
the Administrator shall require that data be expressed in com-
mon units.

(h) USE oF RELEASE FORM.—The release forms required under
this section are intended to provide information to the Federal,
State, and local governments and the public, including citizens of
communities surrounding covered facilities. The release form shall
be available, consistent with section 324(a), to inform persons
about releases of toxic chemicals to the environment; to assist gov-
ernmental agencies, researchers, and other persons in the conduct
of research and data gathering; to aid in the development of appro-
priate regulations, guidelines, and standards; and for other similar
purposes.

(1) MODIFICATIONS IN REPORTING FREQUENCY.—

(1) IN GENERAL.—The Administrator may modify the fre-
quency of submitting a report under this section, but the Ad-
ministrator may not modify the frequency to be any more often
than annually. A modification may apply, either nationally or
in a specific geographic area, to the following:

(A) All toxic chemical release forms required under this
section.

(B) A class of toxic chemicals or a category of facilities.

(C) A specific toxic chemical.

(D) A specific facility.

(2) REQUIREMENTS.—A modification may be made under
paragraph (1) only if the Administrator—

(A) makes a finding that the modification is consistent
with the provisions of subsection (h), based on—

(i) experience from previously submitted toxic chem-
ical release forms, and

(i1) determinations made under paragraph (3), and

(B) the finding is made by a rulemaking in accordance
with section 553 of title 5, United States Code.

(3) DETERMINATIONS.—The Administrator shall make the fol-
lowing determinations with respect to a proposed modification
before making a modification under paragraph (1):
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(A) The extent to which information relating to the pro-
posed modification provided on the toxic chemical release
forms has been used by the Administrator or other agen-
cies of the Federal Government, States, local governments,
health professionals, and the public.

(B) The extent to which the information is (i) readily
available to potential users from other sources, such as
State reporting programs, and (ii) provided to the Adminis-
trator under another Federal law or through a State pro-
gram.

(C) The extent to which the modification would impose
additional and unreasonable burdens on facilities subject
to the reporting requirements under this section.

(4) 5-YEAR REVIEW.—Any modification made under this sub-
section shall be reviewed at least once every 5 years. Such re-
view shall examine the modification and ensure that the re-
quirements of paragraphs (2) and (3) still justify continuation
of the modification. Any change to a modification reviewed
under this paragraph shall be made in accordance with this
subsection.

(5) NOTIFICATION TO CONGRESS.—The Administrator shall
notify Congress of an intention to initiate a rulemaking for a
modification under this subsection. After such notification, the
Administrator shall delay initiation of the rulemaking for at
least 12 months, but no more than 24 months, after the date
of such notification.

(6) JUDICIAL REVIEW.—In any judicial review of a rulemaking
which establishes a modification under this subsection, a court
may hold unlawful and set aside agency action, findings, and
conclusions found to be unsupported by substantial evidence.

(7) APPLICABILITY.—A modification under this subsection
may apply to a calendar year or other reporting period begin-
ning no earlier than January 1, 1993.

(8) EFFECTIVE DATE.—Any modification made on or after
January 1 and before December 1 of any calendar year shall
take effect beginning with the next calendar year. Any modi-
fication made on or after December 1 of any calendar year and
before January 1 of the next calendar year shall take effect be-
ginning with the calendar year following such next calendar
year.

(j) EPA MANAGEMENT OF DATA.—The Administrator shall estab-

lish and maintain in a computer data base a national toxic chem-
ical inventory based on data submitted to the Administrator under
this section. The Administrator shall make these data accessible by
computer telecommunication and other means to any person on a
cost reimbursable basis.

(k) REPORT.—Not later than June 30, 1991, the Comptroller Gen-

eral, in consultation with the Administrator and appropriate offi-
cials in the States, shall submit to the Congress a report including
each of the following:

(1) A description of the steps taken by the Administrator and
the States to implement the requirements of this section, in-
cluding steps taken to make information collected under this
section available to and accessible by the public.
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(2) A description of the extent to which the information col-
lected under this section has been used by the Environmental
Protection Agency, other Federal agencies, the States, and the
pub(liic, and the purposes for which the information has been
used.

(8) An identification and evaluation of options for modifica-
tions to the requirements of this section for the purpose of
making information collected under this section more useful.

(1) Mass BALANCE STUDY.—

(1) IN GENERAL.—The Administrator shall arrange for a
mass balance study to be carried out by the National Academy
of Sciences using mass balance information collected by the
Administrator under paragraph (3). The Administrator shall
submit to Congress a report on such study no later than 5
years after the date of the enactment of this title.

(2) PURPOSES.—The purposes of the study are as follows:

(A) To assess the value of mass balance analysis in de-
fermining the accuracy of information on toxic chemical re-
eases.

(B) To assess the value of obtaining mass balance infor-
mation, or portions thereof, to determine the waste reduc-
tion efficiency of different facilities, or categories of facili-
ties, including the effectiveness of toxic chemical regula-
tions promulgated under laws other than this title.

(C) To assess the utility of such information for evalu-
ating toxic chemical management practices at facilities, or
categories of facilities, covered by this section.

(D) To determine the implications of mass balance infor-
mation collection on a national scale similar to the mass
balance information collection carried out by the Adminis-
trator under paragraph (3), including implications of the
use of such collection as part of a national annual quantity
toxic chemical release program.

(3) INFORMATION COLLECTION.—(A) The Administrator shall
acquire available mass balance information from States which
currently conduct (or during the 5 years after the date of en-
actment of this title initiate) a mass balance-oriented annual
quantity toxic chemical release program. If information from
such States provides an inadequate representation of industry
classes and categories to carry out the purposes of the study,
the Administrator also may acquire mass balance information
necessary for the study from a representative number of facili-
ties in other States.

(B) Any information acquired under this section shall be
available to the public, except that upon a showing satisfactory
to the Administrator by any person that the information (or a
particular part thereof) to which the Administrator or any offi-
cer, employee, or representative has access under this section
if made public would divulge information entitled to protection
under section 1905 of title 18, United States Code, such infor-
mation or part shall be considered confidential in accordance
with the purposes of that section, except that such information
or part may be disclosed to other officers, employees, or author-
ized representatives of the United States concerned with car-
rying out this section.
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(C) The Administrator may promulgate regulations pre-
scribing procedures for collecting mass balance information
under this paragraph.

(D) For purposes of collecting mass balance information
under subparagraph (A), the Administrator may require the
submission of information by a State or facility.

(4) MASS BALANCE DEFINITION.—For purposes of this sub-
section, the term “mass balance” means an accumulation of the
annual quantities of chemicals transported to a facility, pro-
duced at a facility, consumed at a facility, used at a facility,
accumulated at a facility, released from a facility, and trans-
ported from a facility as a waste or as a commercial product
or byproduct or component of a commercial product or byprod-

uct.
& * * % & * *
SOLID WASTE DISPOSAL ACT
TITLE II—SOLID WASTE DISPOSAL
& k % % & k %
Subtitle C—Hazardous Waste Management
& £ k % & £ k

STANDARDS APPLICABLE TO OWNERS AND OPERATORS OF HAZARDOUS
WASTE TREATMENT, STORAGE, AND DISPOSAL FACILITIES

SEC. 3004. (a) IN GENERAL.—Not later than eighteen months
after the date of enactment of this section, and after opportunity
for public hearings and after consultation with appropriate Federal
and State agencies, the Administrator shall promulgate regulations
establishing such performance standards, applicable to owners and
operators of facilities for the treatment, storage, or disposal of haz-
ardous waste identified or listed under this subtitle, as may be nec-
essary to protect human health and the environment. In estab-
lishing such standards the Administrator shall, where appropriate,
distinguish in such standards between requirements appropriate
for new facilities and for facilities in existence on the date of pro-
mulgation of such regulations. Such standards shall include, but
need not be limited to, requirements respecting—

(1) maintaining records of all hazardous wastes identified or
listed under this title which is treated, stored, or disposed of,
as the case may be, and the manner in which such wastes were
treated, stored, or disposed of;

(2) satisfactory reporting, monitoring, and inspection and
compliance with the manifest system referred to in section
3002(5);

(3) treatment, storage, or disposal of all such waste received
by the facility pursuant to such operating methods, techniques,
and practices as may be satisfactory to the Administrator;

(4) the location, design, and construction of such hazardous
waste treatment, disposal, or storage facilities;
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(5) contingency plans for effective action to minimize unan-
ticipated damage from any treatment, storage, or disposal of
any such hazardous waste;

(6) the maintenance of operation of such facilities and requir-
ing such additional qualifications as to ownership, continuity of
operation, training for personnel, and financial responsibility
(including financial responsibility for corrective action) as may
be necessary or desirable; and

(7) compliance with the requirements of section 3005 respect-
ing permits for treatment, storage, or disposal.

No private entity shall be precluded by reason of criteria estab-
lished under paragraph (6) from the ownership or operation of fa-
cilities providing hazardous waste treatment, storage, or disposal
services where such entity can provide assurances of financial re-
sponsibility and continuity of operation consistent with the degree
and duration of risks associated with the treatment, storage, or dis-
posal of specified hazardous waste.

(b) SALT DOME FORMATIONS, SALT BED FORMATIONS, UNDER-
GROUND MINES AND CAVES.—(1) Effective on the date of the enact-
ment of the Hazardous and Solid Waste Amendments of 1984, the
placement of any noncontainerized or bulk liquid hazardous waste
in any salt dome formation, salt bed formation, underground mine,
or cave is prohibited until such time as—

(A) the Administrator has determined, after notice and op-
portunity for hearings on the record in the affected areas, that
such placement is protective of human health and the environ-
ment;

(B) the Administrator has promulgated performance and per-
mitting standards for such facilities under this subtitle, and,;

(C) a permit has been issued under section 3005(c) for the fa-
cility concerned.

(2) Effective on the date of enactment of the Hazardous and Solid
Waste Amendments of 1984, the placement of any hazardous waste
other than a hazardous waste referred to in paragraph (1) in a salt
dome formation, salt bed formation, underground mine, or cave is
prohibited until such time as a permit has been issued under sec-
tion 3005(c) for the facility concerned.

(3) No determination made by the Administrator under sub-
section (d), (e), or (g) of this section regarding any hazardous waste
to which such subsection (d), (e), or (g) applies shall affect the pro-
hibition contained in paragraph (1) or (2) of this subsection.

(4) Nothing in this subsection shall apply to the Department of
Energy Waste Isolation Pilot Project in New Mexico.

(¢) LiQuiDps IN LANDFILLS.—(1) Effective 6 months after the date
of the enactment of the Hazardous and Solid Waste Amendments
of 1984, the placement of bulk or noncontainerized liquid haz-
ardous waste or free liquids contained in hazardous waste (whether
or not absorbents have been added) in any landfill is prohibited.
Prior to such date the requirements (as in effect on April 30, 1983)
promulgated under this section by the Administrator regarding lig-
uid hazardous waste shall remain in force and effect to the extent
such requirements are applicable to the placement of bulk or non-
containerized liquid hazardous waste, or free liquids contained in
hazardous waste, in landfills.
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(2) Not later than fifteen months after the date of the enactment
of the Hazardous and Solid Waste Amendments of 1984, the Ad-
ministrator shall promulgate final regulations which—

(A) minimize the disposal of containerized liquid hazardous
waste in landfills, and

(B) minimize the presence of free liquids in containerized
hazardous waste to be disposed of in landfills.

Such regulations shall also prohibit the disposal in landfills of lig-
uids that have been absorbed in materials that biodegrade or that
release liquids when compressed as might occur during routine
landfill operations. Prior to the date on which such final regula-
tions take effect, the requirements (as in effect on April 30, 1983)
promulgated under this section by the Administrator shall remain
in force and effect to the extent such requirements are applicable
to the disposal of containerized liquid hazardous waste, or free lig-
uids contained in hazardous waste, in landfills.

(3) Effective twelve months after the date of the enactment of the
Hazardous and Solid Waste Amendments of 1984, the placement of
any liquid which is not a hazardous waste in a landfill for which
a permit is required under section 3005(c) or which is operating
pursuant to interim status granted under section 3005(e) is prohib-
ited unless the owner or operator of such landfill demonstrates to
the Administrator, or the Administrator determines, that—

(A) the only reasonably available alternative to the place-
ment in such landfill is placement in a landfill or unlined sur-
face impoundment, whether or not permitted under section
3005(c) or operating pursuant to interim status under section
3005(e), which contains, or may reasonably be anticipated to
contain, hazardous waste; and

(B) placement in such owner or operator’s landfill will not
present a risk of contamination of any underground source of
drinking water.

As used in subparagraph (B), the term “underground source of
drinking water” has the same meaning as provided in regulations
under the Safe Drinking Water Act (title XIV of the Public Health
Service Act).

(4) No determination made by the Administrator under sub-
section (d), (e), or (g) of this section regarding any hazardous waste
to which such subsection (d), (e), or (g) applies shall affect the pro-
hibition contained in paragraph (1) of this subsection.

(d) PROHIBITIONS ON LAND DISPOSAL OF SPECIFIED WASTES.—(1)
Effective 32 months after the enactment of the Hazardous and
Solid Waste Amendments of 1984 (except as provided in subsection
(f) with respect to underground injection into deep injection wells),
the land disposal of the hazardous wastes referred to in paragraph
(2) is prohibited unless the Administrator determines the prohibi-
tion on one or more methods of land disposal of such waste is not
required in order to protect human health and the environment for
as long as the waste remains hazardous, taking into account—

(A) the long-term uncertainties associated with land dis-
posal,

(B) the goal of managing hazardous waste in an appropriate
manner in the first instance, and
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(C) the persistence, toxicity, mobility, and propensity to bio-
accumulate of such hazardous wastes and their hazardous con-
stituents.

For the purposes of this paragraph, a method of land disposal may
not be determined to be protective of human health and the enwvi-
ronment for a hazardous waste referred to in paragraph (2) (other
than a hazardous waste which has complied with the pretreatment
regulations promulgated under subsection (m)), unless, upon appli-
cation by an interested person, it has been demonstrated to the Ad-
ministrator, to a reasonable degree of certainty, that there will be
no migration of hazardous constituents from the disposal unit or
injection zone for as long as the wastes remain hazardous.

(2) Paragraph (1) applies to the following hazardous wastes listed
or identified under section 3001:

(A) Liquid hazardous wastes, including free liquids associ-
ated with any solid or sludge, containing free cyanides at con-
centrations greater than or equal to 1,000 mg/l.

(B) Liquid hazardous wastes, including free liquids associ-
ated with any solid or sludge, containing the following metals
(or elements) or compounds of these metals (or elements) at
concentrations greater than or equal to those specified below:

(i) arsenic and/or compounds (as As) 500 mg/l;
(i1) cadmium and/or compounds (as Cd) 100 mg/l;
. (iii) chromium (VI and/or compounds (as Cr VI)) 500 mg/

(iv) lead and/or compounds (as Pb) 500 mg/l,
(v) mercury and/or compounds (as Hg) 20 mg/l;
(vi) nickel and/or compounds (as Ni) 134 mg/l;
(vii) selenium and/or compounds (as Se) 100 mg/l; and
(viii) thallium and/or compounds (as Th) 130 mg/l.
(C) Liquid hazardous waste having a pH less than or equal
to two (2.0).
(D) Liquid hazardous wastes containing polychlorinated
biphenyls at concentrations greater than or equal to 50 ppm.
(E) Hazardous wastes containing halogenated organic com-
pounds in total concentration greater than or equal to 1,000
mg/kg.
When necessary to protect human health and the environment, the
Administrator shall substitute more stringent concentration levels
than the levels specified in subparagraphs (A) through (E).

(3) During the period ending forty-eight months after the date of
the enactment of the Hazardous and Solid Waste Amendments of
1984, this subsection shall not apply to any disposal of contami-
nated soil or debris resulting from a response action taken under
section 104 or 106 of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 or a corrective action re-
quired under this subtitle.

(e) SOLVENTS AND DioxiNns.—(1) Effective twenty-four months
after the date of enactment of the Hazardous and Solid Waste
Amendments of 1984 (except as provided in subsection (f) with re-
spect to underground injection into deep injection wells), the land
disposal of the hazardous wastes referred to in paragraph (2) is
prohibited unless the Administrator determines the prohibition of
one or more methods of land disposal of such waste is not required
in order to protect human health and the environment for as long
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as the waste remains hazardous, taking into account the factors re-
ferred to in subparagraph (A) through (C) of subsection (d)(1). For
the purposes of this paragraph, a method of land disposal may not
be determined to be protective of human health and the environ-
ment for a hazardous waste referred to in paragraph (2) (other
than a hazardous waste which has complied with the pretreatment
regulations promulgated under subsection (m)), unless upon appli-
cation by an interested person it has been demonstrated to the Ad-
ministrator, to a reasonable degree of certainty, that there will be
no migration of hazardous constituents from the disposal unit or
injection zone for as long as the wastes remain hazardous.

(2) The hazardous wastes to which the prohibition under para-
graph (1) applies are as follows—

(A) dioxin-containing hazardous wastes numbered F020,
F021, F022, and F023 (as referred to in the proposed rule pub-
lished by the Administrator in the Federal Register for April
4, 1983), and

(B) those hazardous wastes numbered F001, F002, F003,
F004, and F005 in regulations promulgated by the Adminis-
trator under section 3001 (40 C.F.R. 261.31 (July 1, 1983)), as
those regulations are in effect on July 1, 1983.

(3) During the period ending forty-eight months after the date of
the enactment of the Hazardous and Solid Waste Amendments of
1984, this subsection shall not apply to any disposal of contami-
nated soil or debris resulting from a response action taken under
section 104 or 106 of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 or a corrective action re-
quired under this subtitle.

(f) DisposaL INTO DEEP INJECTION WELLS; SPECIFIED SUB-
SECTION (d) WASTES; SOLVENTS AND DIOXINS.—(1) Not later than
forty-five months after the date of enactment of the Hazardous and
Solid Waste Amendments of 1984, the Administrator shall com-
plete a review of the disposal of all hazardous wastes referred to
in paragraph (2) of subsection (d) and in paragraph (2) of sub-
section (e) by underground injection into deep injection wells.

(2) Within forty-five months after the date of the enactment of
the Hazardous and Solid Waste Amendments of 1984, the Adminis-
trator shall make a determination regarding the disposal by under-
ground injection into deep injection wells of the hazardous wastes
referred to in paragraph (2) of subsection (d) and the hazardous
wastes referred to in paragraph (2) of subsection (e). The Adminis-
trator shall promulgate final regulations prohibiting the disposal of
such wastes into such wells if it may reasonably be determined
that such disposal may not be protective of human health and the
environment for as long as the waste remains hazardous, taking
into account the factors referred to in subparagraphs (A) through
(C) of subsection (d)(1). In promulgating such regulations, the Ad-
ministrator shall consider each hazardous waste referred to in
paragraph (2) of subsection (d) or in paragraph (2) of subsection (e)
which is prohibited from disposal into such wells by any State.

(3) If the Administrator fails to make a determination under
paragraph (2) for any hazardous waste referred to in paragraph (2)
of subsection (d) or in paragraph (2) of subsection (e) within forty-
five months after the date of enactment of the Hazardous and Solid
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Waste Amendments of 1984, such hazardous waste shall be prohib-
ited from disposal into any deep injection well.

(4) As used in this subsection, the term “deep injection well”
means a well used for the underground injection of hazardous
waste other than a well to which section 7010(a) applies.

(g) ADDITIONAL LAND DiSPOSAL PROHIBITION DETERMINATIONS.—
(1) Not later than twenty-four months after the date of enactment
of the Hazardous and Solid Waste Amendments of 1984, the Ad-
ministrator shall submit a schedule to Congress for—

(A) reviewing all hazardous wastes listed (as of the date of
the enactment of the Hazardous and Solid Waste Amendments
of 1984) under section 3001 other than those wastes which are
referred to in subsection (d) or (e); and

(B) taking action under paragraph (5) of this subsection with
respect to each such hazardous waste.

(2) The Administrator shall base the schedule on a ranking of
such listed wastes considering their intrinsic hazard and their vol-
ume such that decisions regarding the land disposal of high volume
hazardous wastes with high intrinsic hazard shall, to the max-
imum extent possible, be made by the date forty-five months after
the date of enactment of the Hazardous and Solid Waste Amend-
ments of 1984. Decisions regarding low volume hazardous wastes
with lower intrinsic hazard shall be made by the date sixty-six
months after such date of enactment.

(3) The preparation and submission of the schedule under this
subsection shall not be subject to the Paperwork Reduction Act of
1980. No hearing on the record shall be required for purposes of
preparation or submission of the schedule. The schedule shall not
be subject to judicial review.

(4) The schedule under this subsection shall require that the Ad-
ministrator shall promulgate regulations in accordance with para-
graph (5) or make a determination under paragraph (5)—

(A) for at least one-third of all hazardous wastes referred to
in paragraph (1) by the date forty-five months after the date
of enactment of the Hazardous and Solid Waste Amendments
of 1984;

(B) for at least two-thirds of all such listed wastes by the
date fifty-five months after the date of enactment of such
Amendments; and

(C) for all such listed wastes and for all hazardous wastes
identified under 3001 by the date sixty-six months after the
date of enactment of such Amendments.

In the case of any hazardous waste identified or listed under sec-
tion 3001 after the date of enactment of the Hazardous and Solid
Waste Amendments of 1984, the Administrator shall determine
whether such waste shall be prohibited from one or more methods
of land disposal in accordance with paragraph (5) within six
months after the date of such identification or listing.

(5) Not later than the date specified in the schedule published
under this subsection, the Administrator shall promulgate final
regulations prohibiting one or more methods of land disposal of the
hazardous wastes listed on such schedule except for methods of
land disposal which the Administrator determines will be protec-
tive of human health and the environment for as long as the waste
remains hazardous, taking into account the factors referred to in
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subparagraphs (A) through (C) of subsection (d)(1). For the pur-
poses of this paragraph, a method of land disposal may not be de-
termined to be protective of human health and the environment
(except with respect to a hazardous waste which has complied with
the pretreatment regulations promulgated under subsection (m))
unless, upon application by an interested person, it has been dem-
onstrated to the Administrator, to a reasonable degree of certainty,
that there will be no migration of hazardous constituents from the
disposal unit or injection zone for as long as the wastes remain
hazardous.

(6)(A) If the Administrator fails (by the date forty-five months
after the date of enactment of the Hazardous and Solid Waste
Amendments of 1984) to promulgate regulations or make a deter-
mination under paragraph (5) for any hazardous waste which is in-
cluded in the first one-third of the schedule published under this
subsection, such hazardous waste may be disposed of in a landfill
or surface impoundment only if—

(i) such facility is in compliance with the requirements of
subsection (o) which are applicable to new facilities (relating to
minimum technological requirements); and

(i1) prior to such disposal, the generator has certified to the
Administrator that such generator has investigated the avail-
ability of treatment capacity and has determined that the use
of such landfill or surface impoundment is the only practical
alternative to treatment currently available to the generator.

The prohibition contained in this subparagraph shall continue to
apply until the Administrator promulgates regulations or makes a
determination under paragraph (5) for the waste concerned.

(B) If the Administrator fails (by the date 55 months after the
date of enactment of the Hazardous and Solid Waste Amendments
of 1984) to promulgate regulations or make a determination under
paragraph (5) for any hazardous waste which is included in the
first two-thirds of the schedule published under this subsection,
such hazardous waste may be disposed of in a landfill or surface
impoundment only if—

(i) such facility is in compliance with the requirements of
subsection (o) which are applicable to new facilities (relating to
minimum technological requirements); and

(i1) prior to such disposal, the generator has certified to the
Administrator that such generator has investigated the avail-
ability of treatment capacity and has determined that the use
of such landfill or surface impoundment is the only practical
alternative to treatment currently available to the generator.

The prohibition contained in this subparagraph shall continue to
apply until the Administrator promulgates regulations or makes a
determination under paragraph (5) for the waste concerned.

(C) If the Administrator fails to promulgate regulations, or make
a determination under paragraph (5) for any hazardous waste re-
ferred to in paragraph (1) within 66 months after the date of enact-
ment of the Hazardous and Solid Waste Amendments of 1984, such
hazardous waste shall be prohibited from land disposal.

(7) Solid waste identified as hazardous based solely on one
or more characteristics shall not be subject to this subsection,
any prohibitions under subsection (d), (e), or (f), or any require-
ment promulgated under subsection (m) (other than any appli-
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cable specific methods of treatment, as provided in paragraph
(8)) if the waste—

(A) is treated in a treatment system that subsequently
discharges to waters of the United States pursuant to a
permit issued under section 402 of the Federal Water Pol-
lution Control Act (commonly known as the “Clean Water
Act”) (33 U.S.C. 1342), treated for the purposes of the
pretreatment requirements of section 307 of the Clean
Water Act (33 U.S.C. 1317), or treated in a zero discharge
system that, prior to any permanent land disposal, en-
gages in treatment that is equivalent to treatment re-
quired under section 402 of the Clean Water Act (33
U.S.C. 1342) for discharges to waters of the United States,
as determined by the Administrator; and

(B) no longer exhibits a hazardous characteristic prior to
management in any land-based solid waste management
unit.

(8) Solid waste that otherwise qualifies under paragraph (7)
shall nevertheless be required to meet any applicable specific
methods of treatment specified for such waste by the Adminis-
trator under subsection (m), including those specified in the
rule promulgated by the Administrator June 1, 1990, prior to
management in a land-based unit as part of a treatment sys-
tem specified in paragraph (7)(A). No solid waste may qualify
under paragraph (7) that would generate toxic gases, vapors,
or fumes due to the presence of cyanide when exposed to pH
conditions between 2.0 and 12.5.

(9) Solid waste identified as hazardous based on one or more
characteristics alone shall not be subject to this subsection,
any prohibitions under subsection (d), (e), or (f), or any require-
ment promulgated under subsection (m) if the waste no longer
exhibits a hazardous characteristic at the point of injection in
any Class I injection well permitted under section 1422 of title
XIV of the Public Health Service Act (42 U.S.C. 300h-1).

(10) Not later than five years after the date of enactment of
this paragraph, the Administrator shall complete a study of
hazardous waste managed pursuant to paragraph (7) or (9) to
characterize the risks to human health or the environment as-
sociated with such management. In conducting this study, the
Administrator shall evaluate the extent to which risks are ade-
quately addressed under existing State or Federal programs
and whether unaddressed risks could be better addressed
under such laws or programs. Upon receipt of additional infor-
mation or upon completion of such study and as necessary to
protect human health and the environment, the Administrator
may impose additional requirements under existing Federal
laws, including subsection (m)(1), or rely on other State or Fed-
eral programs or authorities to address such risks. In promul-
gating any treatment standards pursuant to subsection (m)(1)
under the previous sentence, the Administrator shall take into
account the extent to which treatment is occurring in land-
based units as part of a treatment system specified in para-
graph (7)(A).
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(11) Nothing in paragraph (7) or (9) shall be interpreted or
applied to restrict any inspection or enforcement authority
under the provisions of this Act.

(h) VARIANCES FROM LAND DISPOSAL PROHIBITIONS.—(1) A prohi-
bition in regulations under subsection (d), (e), (f), or (g) shall be ef-
fective immediately upon promulgation.

(2) The Administrator may establish an effective date different
from the effective date which would otherwise apply under sub-
section (d), (e), (f), or (g) with respect to a specific hazardous waste
which is subject to a prohibition under subsection (d), (e), (f), or (g)
or under regulations under subsection (d), (e), (f), or (g). Any such
other effective date shall be established on the basis of the earliest
date on which adequate alternative treatment, recovery, or disposal
capacity which protects human health and the environment will be
available. Any such other effective date shall in no event be later
than 2 years after the effective date of the prohibition which would
otherwise apply under subsection (d), (e), (f), or (g).

(3) The Administrator, after notice and opportunity for comment
and after consultation with appropriate State agencies in all af-
fected States, may on a case-by-case basis grant an extension of the
effective date which would otherwise apply under subsection (d),
(e), (f), or (g) or under paragraph (2) for up to one year, where the
applicant demonstrates that there is a binding contractual commit-
ment to construct or otherwise provide such alternative capacity
but due to circumstances beyond the control of such applicant such
alternative capacity cannot reasonably be made available by such
effective date. Such extension shall be renewable once for no more
than one additional year.

(4) Whenever another effective date (hereinafter referred to as a
“variance”) is established under paragraph (2), or an extension is
granted under paragraph (3), with respect to any hazardous waste,
during the period for which such variance or extension is in effect,
such hazardous waste may be disposed of in a landfill or surface
impoundment only if such facility is in compliance with the re-
quirements of subsection (o).

(i) PUBLICATION OF DETERMINATION.—If the Administrator deter-
mines that a method of land disposal will be protective of human
health and the environment, he shall promptly publish in the Fed-
eral Register notice of such determination, together with an expla-
nation of the basis for such determination.

(j) STORAGE OF HAZARDOUS WASTE PROHIBITED FROM LAND Dis-
POSAL.—In the case of any hazardous waste which is prohibited
from one or more methods of land disposal under this section (or
under regulations promulgated by the Administrator under any
provision of this section) the storage of such hazardous waste is
prohibited unless such storage is solely for the purpose of the accu-
mulation of such quantities of hazardous waste as are necessary to
facilitate proper recovery, treatment or disposal.

(k) DEFINITION OF LAND DisposAL.—For the purposes of this sec-
tion, the term “land disposal”, when used with respect to a speci-
fied hazardous waste, shall be deemed to include, but not be lim-
ited to, any placement of such hazardous waste in a landfill, sur-
face impoundment, waste pile, injection well, land treatment facil-
ity, salt dome formation, salt bed formation, or underground mine
or cave.



101

() BAN oN Dust SUPPRESSION.—The use of waste or used oil or
other material, which is contaminated or mixed with dioxin or any
other hazardous waste identified or listed under section 3001 (other
than a waste identified solely on the basis of ignitability), for dust
suppression or road treatment is prohibited.

(m) TREATMENT STANDARDS FOR WASTES SUBJECT TO LAND Dis-
POSAL PROHIBITION.—(1) Simultaneously with the promulgation of
regulations under subsection (d), (e), (f), or (g) prohibiting one or
more methods of land disposal of a particular hazardous waste, and
as appropriate thereafter, the Administrator shall, after notice and
an opportunity for hearings and after consultation with appropriate
Federal and State agencies, promulgate regulations specifying
those levels or methods of treatment, if any, which substantially di-
minish the toxicity of the waste or substantially reduce the likeli-
hood of migration of hazardous constituents from the waste so that
short-term and long-term threats to human health and the environ-
ment are minimized.

(2) If such hazardous waste has been treated to the level or by
a method specified in regulations promulgated under this sub-
section, such waste or residue thereof shall not be subject to any
prohibition promulgated under subsection (d), (e), (f), or (g) and
may be disposed of in a land disposal facility which meets the re-
quirements of this subtitle. Any regulation promulgated under this
subsection for a particular hazardous waste shall become effective
on the same date as any applicable prohibition promulgated under
subsection (d), (e), (), or (g).

(n) AIR EMIsSIONS.—Not later than thirty months after the date
of enactment of the Hazardous and Solid Waste Amendments of
1984, the Administrator shall promulgate such regulations for the
monitoring and control of air emissions at hazardous waste treat-
ment, storage, and disposal facilities, including but not limited to
open tanks, surface impoundments, and landfills, as may be nec-
essary to protect human health and the environment.

(o) MINIMUM TECHNOLOGICAL REQUIREMENTS.—(1) The regula-
tions under subsection (a) of this section shall be revised from time
to time to take into account improvements in the technology of con-
trol and measurement. At a minimum, such regulations shall re-
quire, and a permit issued pursuant to section 3005(c) after the
date of enactment of the Hazardous and Solid Waste Amendments
of 1984 by the Administrator or a State shall require—

(A) for each new landfill or surface impoundment, each new
landfill or surface impoundment unit at an existing facility,
each replacement of an existing landfill or surface impound-
ment unit, and each lateral expansion of an existing landfill or
surface impoundment unit, for which an application for a final
determination regarding issuance of a permit under section
3005(c) is received after the date of enactment of the Haz-
ardous and Solid Waste Amendments of 1984—

(i) the installation of two or more liners and a leachate
collection system above (in the case of a landfill) and be-
tween such liners; and

(i1) ground water monitoring; and

(B) for each incinerator which receives a permit under sec-
tion 3005(c) after the date of enactment of the Hazardous and
Solid Waste Amendments of 1984, the attainment of the min-
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imum destruction and removal efficiency required by regula-
tions in effect on June 24, 1982.
The requirements of this paragraph shall apply with respect to all
waste received after the issuance of the permit.

(2) Paragraph (1)(A)(i) shall not apply if the owner or operator
demonstrates to the Administrator, and the Administrator finds for
such landfill or surface impoundment, that alternative design and
operating practices, together with location characteristics, will pre-
vent the migration of any hazardous constituents into the ground
water or surface water at least as effectively as such liners and
leachate collection systems.

(3) The double-liner requirement set forth in paragraph (1)(A)(i)
may be waived by the Administrator for any monofill, if—

(A) such monofill contains only hazardous wastes from
fourédry furnace emission controls or metal casting molding
sand,

(B) such wastes do not contain constituents which would
render the wastes hazardous for reasons other than the Ex-
traction Procedure (“EP”) toxicity characteristics set forth in
regulations under this subtitle, and

(C) such monofill meets the same requirements as are appli-
cable in the case of a waiver under section 3005() (2) or (4).

(4)(A) Not later than thirty months after the date of enactment
of the Hazardous and Solid Waste Amendments of 1984, the Ad-
ministrator shall promulgate standards requiring that new landfill
units, surface impoundment units, waste piles, underground tanks
and land treatment units for the storage, treatment, or disposal of
hazardous waste identified or listed under section 3001 shall be re-
quired to utilize approved leak detection systems.

(B) For the purposes of subparagraph (A)—

(i) the term “approved leak detection system” means a sys-
tem or technology which the Administrator determines to be
capable of detecting leaks of hazardous constituents at the ear-
liest practicable time; and

(i1) the term “new units” means units on which construction
commences after the date of promulgation of regulations under
this paragraph.

(5)(A) The Administrator shall promulgate regulations or issue
guidance documents implementing the requirements of paragraph
(1)(A) within two years after the date of the enactment of the Haz-
ardous and Solid Waste Amendments of 1984,

(B) Until the effective date of such regulations or guidance docu-
ments, the requirement for the installation of two or more liners
may be satisfied by the installation of a top liner designed, oper-
ated, and constructed of materials to prevent the migration of any
constituent into such liner during the period such facility remains
in operation (including any post-closure monitoring period), and a
lower liner designed, operated and constructed to prevent the mi-
gration of any constituent through such liner during such period.
For the purpose of the preceding sentence, a lower liner shall be
deemed to satisfy such requirement if it is constructed of at least
a 3-foot thick layer of recompacted clay or other natural material
with a permeability of no more than 110~7 centimeter per second.

(6) Any permit under section 3005 which is issued for a landfill
located within the State of Alabama shall require the installation
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of two or more liners and a leachate collection system above and
between such liners, notwithstanding any other provision of this
Act.

(7) In addition to the requirements set forth in this subsection,
the regulations referred to in paragraph (1) shall specify criteria for
the acceptable location of new and existing treatment, storage, or
disposal facilities as necessary to protect human health and the en-
vironment. Within 18 months after the enactment of the Hazardous
and Solid Waste Amendments of 1984, the Administrator shall
publish guidance criteria identifying areas of vulnerable hydroge-
ology.

(p) GROUND WATER MONITORING.—The standards under this sec-
tion concerning ground water monitoring which are applicable to
surface impoundments, waste piles, land treatment units, and
landfills shall apply to such a facility whether or not—

(1) the facility is located above the seasonal high water table;

(2) two liners and a leachate collection system have been in-
stalled at the facility; or

(3) the owner or operator inspects the liner (or liners) which
has been installed at the facility.

This subsection shall not be construed to affect other exemptions
or waivers from such standards provided in regulations in effect on
the date of enactment of the Hazardous and Solid Waste Amend-
ments of 1984 or as may be provided in revisions to those regula-
tions, to the extent consistent with this subsection. The Adminis-
trator is authorized on a case-by-case basis to exempt from ground
water monitoring requirements under this section (including sub-
section (0)) any engineered structure which the Administrator finds
does not receive or contain liquid waste (nor waste containing free
liquids), is designed and operated to exclude liquid from precipita-
tion or other runoff, utilizes multiple leak detection systems within
the outer layer of containment, and provides for continuing oper-
ation and maintenance of these leak detection systems during the
operating period, closure, and the period required for post-closure
monitoring and for which the Administrator concludes on the basis
of such findings that there is a reasonable certainty hazardous con-
stituents will not migrate beyond the outer layer of containment
prior to the end of the period required for post-closure monitoring.

(q) HazarDOUS WASTE USED AS FUEL.—(1) Not later than two
years after the date of the enactment of the Hazardous and Solid
Waste Amendments of 1984, and after notice and opportunity for
public hearing, the Administrator shall promulgate regulations es-
tablishing such—

(A) standards applicable to the owners and operators of fa-
cilities which produce a fuel—

(i) from any hazardous waste identified or listed under
section 3001, or

(i1) from any hazardous waste identified or listed under
section 3001 and any other material;

(B) standards applicable to the owners and operators of fa-
cilities which burn, for purposes of energy recovery, any fuel
produced as provided in subparagraph (A) or any fuel which
otherwise contains any hazardous waste identified or listed
under section 3001; and
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(C) standards applicable to any person who distributes or
markets any fuel which is produced as provided in subpara-
graph (A) or any fuel which otherwise contains any hazardous
waste identified or listed under section 3001;

as may be necessary to protect human health and the environment.
Such standards may include any of the requirements set forth in
paragraphs (1) through (7) of subsection (a) as may be appropriate.
Nothing in this subsection shall be construed to affect or impair the
provisions of section 3001(b)(3). For purposes of this subsection, the
term “hazardous waste listed under section 3001” includes any
commercial chemical product which is listed under section 3001
and which, in lieu of its original intended use, is (i) produced for
use as (or as a component of) a fuel, (ii) distributed for use as a
fuel, or (iii) burned as a fuel.

(2)(A) This subsection, subsection (r), and subsection (s) shall not
apply to petroleum refinery wastes containing oil which are con-
verted into petroleum coke at the same facility at which such
wastes were generated, unless the resulting coke product would ex-
ceed one or more characteristics by which a substance would be
identified as a hazardous waste under section 3001.

(B) The Administrator may exempt from the requirements of this
subsection, subsection (r), or subsection (s) facilities which burn de
minimis quantities of hazardous waste as fuel, as defined by the
Administrator, if the wastes are burned at the same facility at
which such wastes are generated; the waste is burned to recover
useful energy, as determined by the Administrator on the basis of
the design and operating characteristics of the facility and the
heating value and other characteristics of the waste; and the waste
is burned in a type of device determined by the Administrator to
be designed and operated at a destruction and removal efficiency
sufﬁcie(ilt such that protection of human health and environment is
assured.

(C)i) After the date of the enactment of the Hazardous and Solid
Waste Amendments of 1984 and until standards are promulgated
and in effect under paragraph (2) of this subsection, no fuel which
contains any hazardous waste may be burned in any cement kiln
which is located within the boundaries of any incorporated munici-
pality with a population greater than five hundred thousand (based
on the most recent census statistics) unless such kiln fully complies
with regulations (as in effect on the date of the enactment of the
Hazardous and Solid Waste Amendments of 1984) under this sub-
title which are applicable to incinerators.

(i) Any person who knowingly violates the prohibition contained
in clause (1) shall be deemed to have violated section 3008(d)(2).

(r) LABELING.—(1) Notwithstanding any other provision of law,
until such time as the Administrator promulgates standards under
subsection (q) specifically superceding this requirement, it shall be
unlawful for any person who is required to file a notification in ac-
cordance with paragraph (1) or (3) of section 3010 to distribute or
market any fuel which is produced from any hazardous waste iden-
tified or listed under section 3001, or any fuel which otherwise con-
tains any hazardous waste identified or listed under section 3001
if the invoice or the bill of sale fails—

(A) to bear the following statement: “WARNING: THIS
FUEL CONTAINS HAZARDOUS WASTES”; and
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(B) to list the hazardous wastes contained therein.
Beginning ninety days after the enactment of the Hazardous and
Solid Waste Amendments of 1984, such statement shall be located
in a conspicuous place on every such invoice or bill of sale and shall
appear in conspicuous and legible type in contrast by typography,
la}lrouts, or color with other printed matter on the invoice or bill of
sale.

(2) Unless the Administrator determines otherwise as may be
necessary to protect human health and the environment, this sub-
section shall not apply to fuels produced from petroleum refining
waste containing oil if—

(A) such materials are generated and reinserted onsite into
the refining process;

(B) contaminants are removed; and

(C) such refining waste containing oil is converted along with
normal process streams into petroleum-derived fuel products at
a facility at which crude oil is refined into petroleum products
and which is classified as a number SIC 2911 facility under the
Office of Management and Budget Standard Industrial Classi-
fication Manual.

(3) Unless the Administrator determines otherwise as may be
necessary to protect human health and the environment, this sub-
section shall not apply to fuels produced from oily materials, result-
ing from normal petroleum refining, production and transportation
practices, if (A) contaminants are removed; and (B) such oily mate-
rials are converted along with normal process streams into petro-
leum-derived fuel products at a facility at which crude oil is refined
into petroleum products and which is classified as a number SIC
2911 facility under the Office of Management and Budget Standard
Industrial Classification Manual.

(s) RECORDKEEPING.—Not later than fifteen months after the
date of enactment of the Hazardous and Solid Waste Amendments
of 1984, the Administrator shall promulgate regulations requiring
that any person who is required to file a notification in accordance
with subparagraph (1), (2), or (3), of section 3010(a) shall maintain
such records regarding fuel blending, distribution, or use as may be
necessary to protect human health and the environment.

(t) FINANCIAL RESPONSIBILITY PROVISIONS.—(1) Financial respon-
sibility required by subsection (a) of this section may be established
in accordance with regulations promulgated by the Administrator
by any one, or any combination, of the following: insurance, guar-
antee, surety bond, letter of credit, or qualification as a self-in-
surer. In promulgating requirements under this section, the Ad-
ministrator is authorized to specify policy or other contractual
terms, conditions, or defenses which are necessary or are unaccept-
able in establishing such evidence of financial responsibility in
order to effectuate the purposes of this Act.

(2) In any case where the owner or operator is in bankruptcy, re-
organization, or arrangement pursuant to the Federal Bankruptcy
Code or where (with reasonable diligence) jurisdiction in any State
court or any Federal Court cannot be obtained over an owner or op-
erator likely to be solvent at the time of judgment, any claim aris-
ing from conduct for which evidence of financial responsibility must
be provided under this section may be asserted directly against the
guarantor providing such evidence of financial responsibility. In the
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case of any action pursuant to this subsection, such guarantor shall
be entitled to invoke all rights and defenses which would have been
available to the owner or operator if any action had been brought
against the owner or operator by the claimant and which would
have been available to the guarantor if an action had been brought
against the guarantor by the owner or operator.

(3) The total liability of any guarantor shall be limited to the ag-
gregate amount which the guarantor has provided as evidence of
financial responsibility to the owner or operator under this Act.
Nothing in this subsection shall be construed to limit any other
State or Federal statutory, contractual or common law liability of
a guarantor to its owner or operator including, but not limited to,
the liability of such guarantor for bad faith either in negotiating or
in failing to negotiate the settlement of any claim. Nothing in this
subsection shall be construed to diminish the liability of any person
under section 107 or 111 of the Comprehensive Environmental Re-
sponse, Compensation and Liability Act of 1980 or other applicable
law.

(4) For the purpose of this subsection, the term “guarantor”
means any person, other than the owner or operator, who provides
evidence of financial responsibility for an owner or operator under
this section.

(u) CONTINUING RELEASES AT PERMITTED FACILITIES.—Standards
promulgated under this section shall require, and a permit issued
after the date of enactment of the Hazardous and Solid Waste
Amendments of 1984 by the Administrator or a State shall require,
corrective action for all releases of hazardous waste or constituents
from any solid waste management unit at a treatment, storage, or
disposal facility seeking a permit under this subtitle, regardless of
the time at which waste was placed in such unit. Permits issued
under section 3005 shall contain schedules of compliance for such
corrective action (where such corrective action cannot be completed
prior to issuance of the permit) and assurances of financial respon-
sibility for completing such corrective action.

(v) CORRECTIVE ACTIONS BEYOND FACILITY BOUNDARY.—As
promptly as practicable after the date of the enactment of the Haz-
ardous and Solid Waste Amendments of 1984, the Administrator
shall amend the standards under this section regarding corrective
action required at facilities for the treatment, storage, or disposal,
of hazardous waste listed or identified under section 3001 to re-
quire that corrective action be taken beyond the facility boundary
where necessary to protect human health and the environment un-
less the owner or operator of the facility concerned demonstrates
to the satisfaction of the Administrator that, despite the owner or
operator’s best efforts, the owner or operator was unable to obtain
the necessary permission to undertake such action. Such regula-
tions shall take effect immediately upon promulgation, notwith-
standing section 3010(b), and shall apply to—

(1) all facilities operating under permits issued under sub-
section (¢), and

(2) all landfills, surface impoundments, and waste pile units
(including any new units, replacements of existing units, or lat-
eral expansions of existing units) which receive hazardous
waste after July 26, 1982.
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Pending promulgation of such regulations, the Administrator shall
issue corrective action orders for facilities referred to in paragraphs
(1) and (2), on a case-by-case basis, consistent with the purposes of
this subsection.

(w) UNDERGROUND TANKS.—Not later than March 1, 1985, the
Administrator shall promulgate final permitting standards under
this section for underground tanks that cannot be entered for in-
spection. Within forty-eight months after the date of the enactment
of the Hazardous and Solid Waste Amendments of 1984, such
standards shall be modified, if necessary, to cover at a minimum
all requirements and standards described in section 9003.

(x) If (1) solid waste from the extraction, beneficiation or proc-
essing of ores and minerals, including phosphate rock and overbur-
den from the mining of uranium, (2) fly ash waste, bottom ash
waste, slag waste, and flue gas emission control waste generated
primarily from the combustion of coal or other fossil fuels, or (3)
cement kiln dust waste, is subject to regulation under this subtitle,
the Administrator is authorized to modify the requirements of sub-
sections (c), (d), (e), (D), (g), (0), and (u) and section 3005(j), in the
case of landfills or surface impoundments receiving such solid
waste, to take into account the special characteristics of such
wastes, the practical difficulties associated with implementation of
such requirements, and site-specific characteristics, including but
not limited to the climate, geology, hydrology and soil chemistry at
the site, so long as such modified requirements assure protection
of human health and the environment.

(y) MUNITIONS.—(1) Not later than 6 months after the date of the
enactment of the Federal Facility Compliance Act of 1992, the Ad-
ministrator shall propose, after consulting with the Secretary of
Defense and appropriate State officials, regulations identifying
when military munitions become hazardous waste for purposes of
this subtitle and providing for the safe transportation and storage
of such waste. Not later than 24 months after such date, and after
notice and opportunity for comment, the Administrator shall pro-
mulgate such regulations. Any such regulations shall assure protec-
tion of human health and the environment.

(2) For purposes of this subsection, the term “military munitions”
includes chemical and conventional munitions.

(z) PFAS WASTES.—

(1) FIREFIGHTING FOAM.—Not later than 6 months after the
date of enactment of this subsection, the Administrator shall
promulgate regulations requiring that when materials con-
taining perfluoroalkyl and polyfluoroalkyl substances or aque-
ous film forming foam are disposed—

(A) all incineration is conducted in a manner that elimi-
nates perfluoroalkyl and polyfluoroalkyl substances while
also minimizing perfluoroalkyl and polyfluoroalkyl sub-
stances emitted into the air to the extent feasible;

(B) all incineration is conducted in accordance with the
requirements of the Clean Air Act, including controlling hy-
drogen fluoride;

(C) any materials containing perfluoroalkyl and
polyfluoroalkyl substances that are designated for disposal
are stored in accordance with the requirement under part
264 of title 40, Code of Federal Regulations; and
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(D) all incineration is conducted at a facility that has
been permitted to receive waste regulated under this sub-
title.

(2) PENALTIES.—For purposes of section 3008(d), a waste sub-
Ject to a prohibition under this subsection shall be considered
a hazardous waste identified or listed under this subtitle.

* * *k & * * *k



XVII. DISSENTING VIEWS

We cannot support H.R. 535, as amended. While the Amendment
in the Nature of a Substitute contains some changes that we may
be able to support, we must oppose H.R. 535, as amended by the
Committee and as ordered reported.

We recognize the increased community anxiety that occurs due
to the discovery of perfluoroalkyl and polyfluoroalkyl substance
(PFAS) contamination, and we understand that some states may
face disproportionate burdens without more federal action. Unfor-
tunately, H.R. 535 as amended mandates multiple, aggressive ac-
tions based on a woefully incomplete scientific understanding of
health effects for this diverse class of up to 5,000 chemicals. More
modest steps are warranted in the interim to address demonstrated
health risks and additional review to cover those areas that need
more attention.

We state this knowing that the Environmental Protection Agency
has devoted considerable time and effort to better understand
PFAS chemicals in the environment and their exposure’s impact on
human health. Moreover, the Agency has set forth a plan for ad-
dressing PFAS chemicals, including whether to regulate the best
understood, most prevalent perfluoroalkyl and polyfluoroalkyl sub-
stances because they present substantial dangers to health. Based
on this systematic review, we are reluctant to pull the plug on good
zcience and impose many of the mandates H.R. 535, as amended,

oes.

The most troublesome provisions in H.R. 535, as amended, begin
with the mandate of certain PFAS as hazardous substances under
the Comprehensive Environmental Response Compensation and Li-
ability Act of 1980 (CERCLA). We appreciate that section 2 of H.R.
535, as amended, limits a direct CERCLA designation to only the
most well understood of the PFAS chemicals (perfluorooctanoic acid
(PFOA), perfluoroactanesulfonic acid (PFOS), and their respective
salts); but a Congressional mandate to designate particular chemi-
cals under CERCLA is still a drastic and unprecedent action—since
CERCLA’s enactment four decades ago, Congress has never statu-
torily named specific substances under CERCLA as hazardous.
Moreover, in requiring the Environmental Protection Agency to
make the class of all perfluoroalkyl and polyfluoroalkyl substances
hazardous air pollutants under Clean Air Act section 112(b), sec-
tion 15 of H.R. 535, as amended, de facto deems the entire class
of all perfluoroalkyl and polyfluoroalkyl substances as CERCLA
hazardous substances pursuant to CERCLA section 101(14)(E).

At the subcommittee markup, during the full committee markup,
and on the House floor during debates on CERCLA listing of these
chemicals we have been very clear: we want cleanup and we want
it sooner rather than later. We have grave doubts though that
CERCLA is the magic bullet for this problem and may create more

(109)
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problems than meets the eye. Below are a few examples of the con-
cerns we have just on the CERCLA provisions:

1. We are concerned about bypassing reasoned consideration
and effectuating the requirements of a statute as muscular as
CERCLA, especially without public comment on the merits of
the proposal or the practicality of its application, without the
health effects widely known on the class, and without a risk-
based determination. On top of this, we are concerned that
EPA has never testified before either body of Congress about
how a proposal like this would be implemented.

2. We are concerned that CERCLA’s strict, joint and several,
and retroactive liability provisions will permanently ensnare
innocent parties who arrange to have their waste hauled, like
municipal water systems that obtain PFAS because their fil-
ters catch it or airports who use the fire-fighting foam that is
required of them. We understand that some organizations have
tried to suggest these concerns are overblown—but we strongly
disagree. The few exceptions in CERCLA are not likely to be
meaningful and EPA’s enforcement discretion is no comfort
based upon the facts of CERCLA’s history. Rena Steinzor,
founder and former president of the Center for Progressive
Regulation, in a 1995 article for the Environmental Law Re-
porter, wrote:

“Counties, cities, and towns did not participate actively
in the Superfund debate until they were swept up in one
of the first and more intense waves of third-party contribu-
tion lawsuits. According to the national coalition they
formed to secure legislative relief some 650 counties, cities,
and towns in 12 states were ultimately affected by such
cases. The suits share a common profile: They were
brought by well-known, national corporations that EPA
had named as PRPs because they sent liquid hazardous
waste to a site that was also used by surrounding commu-
nities for the disposal of ordinary garbage and sewage
sludge.”

“As the debate matured [CERCLA authorization], they
broadened their agenda to include relief for the counties,
cities, and towns that actually owned and operated these
sites and faced staggering liability they could not afford
without diverting funds from essential public services.”

3. We are concerned that the story of Superfund is that
nothing is remotely fast, it is always more expensive than you
think, and the stigma of the designation itself scars a commu-
nity’s economy and dampens its future economic prospects.
This will only create more burdens for communities seeking a
way out of this mess.

4. We are concerned that market deselection pressures from
a CERCLA designation—regardless of prior government ap-
proval—and fear of future liability will create de facto bans on
items that rely on PFAS properties for performance character-
istics; resulting in future uncertainty courtesy of legislative fiat
and massive regulatory ambiguity.
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5. We are concerned that these provisions cannot become
law and may endanger more commonsense proposals from
being enacted.

CERCLA, though is not the only matter that causes our objection
to the entirety of H.R. 535 as amended. There are other trouble-
some provisions—some of which are addressed below.

Section 3 potentially could help EPA better understand the
health and environment effects of perfluoroalkyl and
polyfluoroalkyl substances; but, we are concerned that the testing
requirement applies to each of the 5,000 PFAS chemicals—a task
we think will be enormously expensive and time consuming. For
example, if EPA were required to classify the chemicals by sub-
group that would help speed along the creation of this information.
Additionally, we have questions about how this authority might un-
fold from a practicality standpoint. This could be resolved in a way
that makes better sense for EPA, the public, and the manufactur-
ers, but as written today, it does not.

Section 4 is troublesome as well; it places a 5-year moratorium,
under section 5 of the Toxic Substances Control Act, on the intro-
duction of new perfluoroalkyl and polyfluoroalkyl substances or
new uses of existing perfluoroalkyl and polyfluoroalkyl substances.
The current standard in TSCA prevents market access for new
chemicals or new uses of an existing chemical unless EPA deter-
mines the chemical is not likely to present an unreasonable risk to
health or the environment—without ANY consideration of cost or
other non-risk factors—including an unreasonable risk to vulner-
able and susceptible populations. If it does not meet that test, it
is restricted in some way. Section 4 disregards this fact. We note
that new chemistries are often designed to replace older and poten-
tially more toxic chemistries. This bill would disincentivize innova-
tion and production of new chemicals, which may replace existing
chemicals in commerce. As written, we cannot support this section.

Section 5 is objectionable because it would require significant
changes to the operation of existing law and it would do so in a
way that would make regulation impracticable. In order to reach
a compromise on legislation that actually could be enacted, we
were prepared to accept provisions expediting the promulgation of
national primary drinking water standards for PFAS chemicals, in-
cluding at a minimum, PFOA and PFOS under Safe Drinking
Water Act (SDWA) section 1412(b). We also could accept reluc-
tantly the mandatory issuance under SDWA section 1412(b)(1)(F)
of nonregulatory, unenforceable health advisories for any PFAS
chemical of class of PFAS chemicals once EPA has finalized a tox-
icity value for that chemical and issued a validated, effective qual-
ity control and testing procedure for it. What deviated too far from
existing law and was too concerning was a new requirement in sec-
tion 5 to SDWA section 1412 (b) that these new regulations must
protect the health of subpopulations at greater risk.

We support the protection of vulnerable populations. EPA has
used in utero exposures to justify national primary drinking water
regulation of perchlorate, children’s mental development to support
Lead and Copper Rule requirements under SDWA, and concern for
AIDS patients to support e. coli regulations under SDWA. More-
over, SDWA guarantees that EPA prioritize selecting contaminants
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for the regulatory process that present the greatest public health
concern, including on vulnerable and susceptible populations. It
separately requires that the consideration of adverse effects on
these persons offset any costs that would discourage promulgation
of a protective rule.

This provision though was not meant to augment existing proc-
esses or meet a demonstrated gap in Federal law. Rather, it was
intended to blunt the requirements in SDWA for economically and
technically feasible drinking water regulations. Recognizing that
the expedited timelines in section 5 were already going to force
EPA to give less attention to the science, costs, and practicality of
these regulations; we think it is unreasonable to force EPA to write
a rule, require that it be done faster than otherwise required, and
to add new requirements on EPA to identify and be able to dem-
onstrate a rule’s protectiveness for a subpopulation while simulta-
neously hamstringing any effort to address community compliance
or whether there is effective technology to meet this new standard.

Finally, we are concerned about the provisions in section 16 from
both a practical and technical perspective. Section 16 applies to all
disposed materials containing perfluoroalkyl and polyfluoroalkyl
substances and requires the promulgation of regulation within 6
months of the date of enactment—a Herculean task considering the
scope. We are further concerned that the amendment is requiring
the treatment of this solid waste as hazardous waste and what that
would mean for waste separation and municipal trash collection,
including costs on consumers and local governments. Finally, we
are concerned that the incineration standard in section 16 is infea-
sible; leaving municipal incinerators legally liable for not attaining
compliance with a standard that is impossible to achieve.

There are other sections in H.R. 535, as amended, that we would
have been willing to accept in order to get legislation signed into
law; but the cumulative burden of the concerns from the items list-
ed above was too much to warrant support for the entire package.

It was for this reason, we offered at the full committee markup
an alternate package of legislative provisions to address PFAS (the
substitute amendment offered by Rep. Shimkus (IL-15)). These
provisions were not our preferred way to address these matters,
but a good faith offer we felt confident could become law before the
end of the year. These include:

¢ Requiring EPA to come up with National Primary Drink-
ing Water Standards for PFAS within 2 years, with a focus on
ensuring regulation of PFOA and PFOS at a minimum;

e Creating a process for other PFAS substances to receive
more expeditious regulatory treatment under the Safe Drink-
ing Water Act based upon certain scientific findings;

¢ Requiring EPA to force drinking water systems to monitor
for unregulated PFAS for which there are validated methods.
This would mean 18 PFAS chemicals would also be monitored
for during the fifth unregulated contaminant monitoring rule;

e Preventing enforcement against drinking water systems
for the first 5 years of these regulations to allow systems to get
up to speed on implementing these rules;
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e Providing grants to communities to address emerging con-
taminants in drinking water, to ensure that the next PFAS
will not have to wait for Congress to respond,;

¢ Requiring new reporting of PFAS under the Toxic Release
Inventory program. More well known PFAS for which there are
health questions would be reported and other PFAS that later
show toxicity concerns would be added. Importantly, should fu-
ture science show that a certain PFAS does not qualify for re-
porting, the substance could come of the list;

¢ Requiring manufacturers and processors of PFAS to sub-
mit the health and safety information they have on these
chemicals to EPA so EPA can try to better understand how se-
vere the problem of PFAS is to human health;

e Requiring EPA to complete a rule under the Toxic Sub-
stances Control Act to place restrictions on new uses of long
chain PFAS;

e Requiring EPA to issue guidance for appropriate destruc-
tion and disposal of PFAS, including biosolids, spent filters,
landfill leachate and firefighting foam; and

¢ Requiring the Federal government to work expeditiously
with States to enter into binding Cooperative Agreements con-
cerning cleanup of PFAS. By law these agreements would re-
quire the lower of appropriate Federal or state standards. This
is REAL cleanup without litigation or CERCLA.

We are disappointed that our Majority colleagues agreed these

could become law, but unanimously opposed them in favor of the
provisions they authored; but that could not soon be enacted.
Notably, several of the provisions in the Shimkus substitute
amendment were in fact signed into law on December 20, 2019, as
part of the 2020 National Defense Authorization Act. Those en-
acted provisions will spur immediate federal and state action to
begin addressing PFAS in communities throughout the country.

JOHN SHIMKUS (IL-15),
Member of Congress.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue true
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck true
  /PDFX3Check false
  /PDFXCompliantPDFOnly true
  /PDFXNoTrimBoxError false
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <>
    /CHT <>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV <>
    /HUN <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF che devono essere conformi o verificati in base a PDF/X-1a:2001, uno standard ISO per lo scambio di contenuto grafico. Per ulteriori informazioni sulla creazione di documenti PDF compatibili con PDF/X-1a, consultare la Guida dell'utente di Acrobat. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 4.0 e versioni successive.)
    /JPN <>
    /KOR <>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die moeten worden gecontroleerd of moeten voldoen aan PDF/X-1a:2001, een ISO-standaard voor het uitwisselen van grafische gegevens. Raadpleeg de gebruikershandleiding van Acrobat voor meer informatie over het maken van PDF-documenten die compatibel zijn met PDF/X-1a. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 4.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents that are to be checked or must conform to PDF/X-1a:2001, an ISO standard for graphic content exchange.  For more information on creating PDF/X-1a compliant PDF documents, please refer to the Acrobat User Guide.  Created PDF documents can be opened with Acrobat and Adobe Reader 4.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /HighResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


		Superintendent of Documents
	2024-11-08T16:23:29-0500
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




