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FARM WORKFORCE MODERNIZATION ACT OF 2019 

DECEMBER 9, 2019.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 

Mr. NADLER, from the Committee on the Judiciary, 
submitted the following 

R E P O R T 

together with 

DISSENTING VIEWS 

[To accompany H.R. 5038] 

The Committee on the Judiciary, to whom was referred the bill 
(H.R. 5038) to amend the Immigration and Nationality Act to pro-
vide for terms and conditions for nonimmigrant workers performing 
agricultural labor or services, and for other purposes, having con-
sidered the same, report favorably thereon with an amendment and 
recommend that the bill as amended do pass. 
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The amendment is as follows: 
Strike all after the enacting clause and insert the following: 
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SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) SHORT TITLE.—This Act may be cited as the ‘‘Farm Workforce Modernization 
Act of 2019’’. 

(b) TABLE OF CONTENTS.—The table of contents for this Act is as follows: 
Sec. 1. Short title; table of contents. 

TITLE I—SECURING THE DOMESTIC AGRICULTURAL WORKFORCE 

Subtitle A—Temporary Status for Certified Agricultural Workers 

Sec. 101. Certified agricultural worker status. 
Sec. 102. Terms and conditions of certified status. 
Sec. 103. Extensions of certified status. 
Sec. 104. Determination of continuous presence. 
Sec. 105. Employer obligations. 
Sec. 106. Administrative and judicial review. 

Subtitle B—Optional Earned Residence for Long-term Workers 

Sec. 111. Optional adjustment of status for long-term agricultural workers. 
Sec. 112. Payment of taxes. 
Sec. 113. Adjudication and decision; review. 

Subtitle C—General Provisions 

Sec. 121. Definitions. 
Sec. 122. Rulemaking; Fees. 
Sec. 123. Background checks. 
Sec. 124. Protection for children. 
Sec. 125. Limitation on removal. 
Sec. 126. Documentation of agricultural work history. 
Sec. 127. Employer protections. 
Sec. 128. Correction of social security records. 
Sec. 129. Disclosures and privacy. 
Sec. 130. Penalties for false statements in applications. 
Sec. 131. Dissemination of information. 
Sec. 132. Exemption from numerical limitations. 
Sec. 133. Reports to Congress. 
Sec. 134. Grant program to assist eligible applicants. 
Sec. 135. Authorization of appropriations. 

TITLE II—ENSURING AN AGRICULTURAL WORKFORCE FOR THE FUTURE 

Subtitle A—Reforming the H–2A Temporary Worker Program 

Sec. 201. Comprehensive and streamlined electronic h-2a platform. 
Sec. 202. H–2a program requirements. 
Sec. 203. Agency roles and responsibilities. 
Sec. 204. Worker protection and compliance. 
Sec. 205. Report on wage protections. 
Sec. 206. Portable h-2a visa pilot program. 
Sec. 207. Improving access to permanent residence. 

Subtitle B—Preservation and Construction of Farmworker Housing 

Sec. 220. Short title. 
Sec. 221. Permanent establishment of housing preservation and revitalization program. 
Sec. 222. Eligibility for rural housing vouchers. 
Sec. 223. Amount of voucher assistance. 
Sec. 224. Rental assistance contract authority. 
Sec. 225. Funding for multifamily technical improvements. 
Sec. 226. Plan for preserving affordability of rental projects. 
Sec. 227. Covered housing programs. 
Sec. 228. New farmworker housing. 
Sec. 229. Loan and grant limitations. 
Sec. 230. Operating assistance subsidies. 
Sec. 231. Eligibility of certified workers. 

Subtitle C—Foreign Labor Recruiter Accountability 

Sec. 251. Registration of foreign labor recruiters. 
Sec. 252. Enforcement. 
Sec. 253. Appropriations. 
Sec. 254. Definitions. 

TITLE III—ELECTRONIC VERIFICATION OF EMPLOYMENT ELIGIBILITY 

Sec. 301. Electronic employment eligibility verification system. 
Sec. 302. Mandatory electronic verification for the agricultural industry. 
Sec. 303. Coordination with E–Verify Program. 
Sec. 304. Fraud and misuse of documents. 
Sec. 305. Technical and conforming amendments. 
Sec. 306. Protection of Social Security Administration programs. 
Sec. 307. Report on the implementation of the electronic employment verification system. 
Sec. 308. Modernizing and streamlining the employment eligibility verification process. 
Sec. 309. Rulemaking and Paperwork Reduction Act. 
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TITLE I—SECURING THE DOMESTIC 
AGRICULTURAL WORKFORCE 

Subtitle A—Temporary Status for Certified 
Agricultural Workers 

SEC. 101. CERTIFIED AGRICULTURAL WORKER STATUS. 

(a) REQUIREMENTS FOR CERTIFIED AGRICULTURAL WORKER STATUS.— 
(1) PRINCIPAL ALIENS.—The Secretary may grant certified agricultural worker 

status to an alien who submits a completed application, including the required 
processing fees, before the end of the period set forth in subsection (c) and 
who— 

(A) performed agricultural labor or services in the United States for at 
least 1,035 hours (or 180 work days) during the 2-year period preceding the 
date of the introduction of this Act; 

(B) is inadmissible or deportable from the United States on the date of 
the introduction of this Act; 

(C) subject to section 104, has been continuously present in the United 
States since the date of the introduction of this Act and until the date on 
which the alien is granted certified agricultural worker status; and 

(D) is not otherwise ineligible for certified agricultural worker status as 
provided in subsection (b). 

(2) DEPENDENT SPOUSE AND CHILDREN.—The Secretary may grant certified ag-
ricultural dependent status to the spouse or child of an alien granted certified 
agricultural worker status under paragraph (1) if the spouse or child is not in-
eligible for certified agricultural dependent status as provided in subsection (b). 

(b) GROUNDS FOR INELIGIBILITY.— 
(1) GROUNDS OF INADMISSIBILITY.—Except as provided in paragraph (3), an 

alien is ineligible for certified agricultural worker or certified agricultural de-
pendent status if the Secretary determines that the alien is inadmissible under 
section 212(a) of the Immigration and Nationality Act (8 U.S.C. 1182(a)), except 
that in determining inadmissibility— 

(A) paragraphs (4), (5), (7), and (9)(B) of such section shall not apply; 
(B) subparagraphs (A), (C), (D), (F), and (G) of such section 212(a)(6) and 

paragraphs (9)(C) and (10)(B) of such section 212(a) shall not apply unless 
based on the act of unlawfully entering the United States after the date of 
introduction of this Act; and 

(C) paragraphs (6)(B) and (9)(A) of such section 212(a) shall not apply un-
less the relevant conduct began on or after the date of filing of the applica-
tion for certified agricultural worker status. 

(2) ADDITIONAL CRIMINAL BARS.—Except as provided in paragraph (3), an 
alien is ineligible for certified agricultural worker or certified agricultural de-
pendent status if the Secretary determines that, excluding any offense under 
State law for which an essential element is the alien’s immigration status and 
any minor traffic offense, the alien has been convicted of— 

(A) any felony offense; 
(B) an aggravated felony (as defined in section 101(a)(43) of the Immigra-

tion and Nationality Act (8 U.S.C. 1101(a)(43)) at the time of the convic-
tion); 

(C) two misdemeanor offenses involving moral turpitude, as described in 
section 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act (8 U.S.C. 
1182(a)(2)(A)(i)(I)), unless an offense is waived by the Secretary under para-
graph (3)(B); or 

(D) three or more misdemeanor offenses not occurring on the same date, 
and not arising out of the same act, omission, or scheme of misconduct. 

(3) WAIVERS FOR CERTAIN GROUNDS OF INADMISSIBILITY.—For humanitarian 
purposes, family unity, or if otherwise in the public interest, the Secretary may 
waive the grounds of inadmissibility under— 

(A) paragraph (1), (6)(E), or (10)(D) of section 212(a) of the Immigration 
and Nationality Act (8 U.S.C. 1182(a)); or 

(B) subparagraphs (A) and (D) of section 212(a)(2) of the Immigration and 
Nationality Act (8 U.S.C. 1182(a)(2)), unless inadmissibility is based on a 
conviction that would otherwise render the alien ineligible under subpara-
graph (A), (B), or (D) of paragraph (2). 

(c) APPLICATION.— 
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(1) APPLICATION PERIOD.—Except as provided in paragraph (2), the Secretary 
shall accept initial applications for certified agricultural worker status during 
the 18-month period beginning on the date on which the interim final rule is 
published in the Federal Register pursuant to section 122(a). 

(2) EXTENSION.—If the Secretary determines, during the initial period de-
scribed in paragraph (1), that additional time is required to process initial appli-
cations for certified agricultural worker status or for other good cause, the Sec-
retary may extend the period for accepting applications for up to an additional 
12 months. 

(3) SUBMISSION OF APPLICATIONS.— 
(A) IN GENERAL.—An alien may file an application with the Secretary 

under this section with the assistance of an attorney or a nonprofit reli-
gious, charitable, social service, or similar organization recognized by the 
Board of Immigration Appeals under section 292.2 of title 8, Code of Fed-
eral Regulations. The Secretary shall also create a procedure for accepting 
applications filed by qualified designated entities with the consent of the 
applicant. 

(B) FARM SERVICE AGENCY OFFICES.—The Secretary, in consultation with 
the Secretary of Agriculture, shall establish a process for the filing of appli-
cations under this section at Farm Service Agency offices throughout the 
United States. 

(4) EVIDENCE OF APPLICATION FILING.—As soon as practicable after receiving 
an application for certified agricultural worker status, the Secretary shall pro-
vide the applicant with a document acknowledging the receipt of such applica-
tion. Such document shall serve as interim proof of the alien’s authorization to 
accept employment in the United States and shall be accepted by an employer 
as evidence of employment authorization under section 274A(b)(1)(C) of the Im-
migration and Nationality Act (8 U.S.C. 1324a(b)(1)(C)), pending a final admin-
istrative decision on the application. 

(5) EFFECT OF PENDING APPLICATION.—During the period beginning on the 
date on which an alien applies for certified agricultural worker status under 
this subtitle, and ending on the date on which the Secretary makes a final ad-
ministrative decision regarding such application, the alien and any dependents 
included in the application— 

(A) may apply for advance parole, which shall be granted upon dem-
onstrating a legitimate need to travel outside the United States for a tem-
porary purpose; 

(B) may not be detained by the Secretary or removed from the United 
States unless the Secretary makes a prima facie determination that such 
alien is, or has become, ineligible for certified agricultural worker status; 

(C) may not be considered unlawfully present under section 212(a)(9)(B) 
of the Immigration and Nationality Act (8 U.S.C. 1182(a)(9)(B)); and 

(D) may not be considered an unauthorized alien (as defined in section 
274A(h)(3) of the Immigration and Nationality Act (8 U.S.C. 1324a(h)(3))). 

(6) WITHDRAWAL OF APPLICATION.—The Secretary shall, upon receipt of a re-
quest from the applicant to withdraw an application for certified agricultural 
worker status under this subtitle, cease processing of the application, and close 
the case. Withdrawal of the application shall not prejudice any future applica-
tion filed by the applicant for any immigration benefit under this Act or under 
the Immigration and Nationality Act (8 U.S.C. 1101 et seq.). 

(d) ADJUDICATION AND DECISION.— 
(1) IN GENERAL.—Subject to section 123, the Secretary shall render a decision 

on an application for certified agricultural worker status not later than 180 
days after the date the application is filed. 

(2) NOTICE.—Prior to denying an application for certified agricultural worker 
status, the Secretary shall provide the alien with— 

(A) written notice that describes the basis for ineligibility or the defi-
ciencies in the evidence submitted; and 

(B) at least 90 days to contest ineligibility or submit additional evidence. 
(3) AMENDED APPLICATION.—An alien whose application for certified agricul-

tural worker status is denied under this section may submit an amended appli-
cation for such status to the Secretary if the amended application is submitted 
within the application period described in subsection (c) and contains all the re-
quired information and fees that were missing from the initial application. 

(e) ALTERNATIVE H-2A STATUS.—An alien who has not met the required period of 
agricultural labor or services under subsection (a)(1)(A), but is otherwise eligible for 
certified agricultural worker status under such subsection, shall be eligible for clas-
sification as a nonimmigrant described in section 101(a)(15)(H)(ii)(a) of the Immigra-
tion and Nationality Act (8 U.S.C. 1101(a)(15)(H)(ii)(a)) upon approval of a petition 
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submitted by a sponsoring employer, if the alien has performed at least 575 hours 
(or 100 work days) of agricultural labor or services during the 3-year period pre-
ceding the date of the introduction of this Act. The Secretary shall create a proce-
dure to provide for such classification without requiring the alien to depart the 
United States and obtain a visa abroad. 
SEC. 102. TERMS AND CONDITIONS OF CERTIFIED STATUS. 

(a) IN GENERAL.— 
(1) APPROVAL.—Upon approval of an application for certified agricultural 

worker status, or an extension of such status pursuant to section 103, the Sec-
retary shall issue— 

(A) documentary evidence of such status to the applicant; and 
(B) documentary evidence of certified agricultural dependent status to 

any qualified dependent included on such application. 
(2) DOCUMENTARY EVIDENCE.—In addition to any other features and informa-

tion as the Secretary may prescribe, the documentary evidence described in 
paragraph (1)— 

(A) shall be machine-readable and tamper-resistant; 
(B) shall contain a digitized photograph; 
(C) shall serve as a valid travel and entry document for purposes of ap-

plying for admission to the United States; and 
(D) shall be accepted during the period of its validity by an employer as 

evidence of employment authorization and identity under section 
274A(b)(1)(B) of the Immigration and Nationality Act (8 U.S.C. 
1324a(b)(1)(B)). 

(3) VALIDITY PERIOD.—Certified agricultural worker and certified agricultural 
dependent status shall be valid for five and one-half years beginning on the 
date of approval. 

(4) TRAVEL AUTHORIZATION.—An alien with certified agricultural worker or 
certified agricultural dependent status may— 

(A) travel within and outside of the United States, including commuting 
to the United States from a residence in a foreign country; and 

(B) be admitted to the United States upon return from travel abroad 
without first obtaining a visa if the alien is in possession of— 

(i) valid, unexpired documentary evidence of certified agricultural 
worker or certified agricultural worker dependent status as described 
in subsection (a); or 

(ii) a travel document that has been approved by the Secretary and 
was issued to the alien after the alien’s original documentary evidence 
was lost, stolen, or destroyed. 

(b) ABILITY TO CHANGE STATUS.— 
(1) CHANGE TO CERTIFIED AGRICULTURAL WORKER STATUS.—Notwithstanding 

section 101(a), an alien with valid certified agricultural dependent status may 
apply to change to certified agricultural worker status, at any time, if the 
alien— 

(A) submits a completed application, including the required processing 
fees; and 

(B) is not ineligible for certified agricultural worker status under section 
101(b). 

(2) CLARIFICATION.—Nothing in this title prohibits an alien granted certified 
agricultural worker or certified agricultural dependent status from changing 
status to any other nonimmigrant classification for which the alien may be eligi-
ble. 

(c) PROHIBITION ON PUBLIC BENEFITS, TAX BENEFITS, AND HEALTH CARE SUB-
SIDIES.—Aliens granted certified agricultural worker or certified agricultural de-
pendent status shall be considered lawfully present in the United States for all pur-
poses for the duration of their status, except that such aliens— 

(1) shall be ineligible for Federal means-tested public benefits to the same ex-
tent as other individuals who are not qualified aliens under section 431 of the 
Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (8 
U.S.C. 1641); 

(2) are not entitled to the premium assistance tax credit authorized under sec-
tion 36B of the Internal Revenue Code of 1986 (26 U.S.C. 36B), and shall be 
subject to the rules applicable to individuals who are not lawfully present set 
forth in subsection (e) of such section; 

(3) shall be subject to the rules applicable to individuals who are not lawfully 
present set forth in section 1402(e) of the Patient Protection and Affordable 
Care Act (42 U.S.C. 18071(e)); and 
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(4) shall be subject to the rules applicable to individuals not lawfully present 
set forth in section 5000A(d)(3) of the Internal Revenue Code of 1986 (26 U.S.C. 
5000A(d)(3)). 

(d) REVOCATION OF STATUS.— 
(1) IN GENERAL.—The Secretary may revoke certified agricultural worker or 

certified agricultural dependent status if, after providing notice to the alien and 
the opportunity to provide evidence to contest the proposed revocation, the Sec-
retary determines that the alien no longer meets the eligibility requirements for 
such status under section 101(b). 

(2) INVALIDATION OF DOCUMENTATION.—Upon the Secretary’s final determina-
tion to revoke an alien’s certified agricultural worker or certified agricultural 
dependent status, any documentation issued by the Secretary to such alien 
under subsection (a) shall automatically be rendered invalid for any purpose ex-
cept for departure from the United States. 

SEC. 103. EXTENSIONS OF CERTIFIED STATUS. 

(a) REQUIREMENTS FOR EXTENSIONS OF STATUS.— 
(1) PRINCIPAL ALIENS.—The Secretary may extend certified agricultural work-

er status for additional periods of five and one-half years to an alien who sub-
mits a completed application, including the required processing fees, within the 
120-day period beginning 60 days before the expiration of the fifth year of the 
immediately preceding grant of certified agricultural worker status, if the 
alien— 

(A) except as provided in subsection (b), has performed agricultural labor 
or services in the United States for at least 575 hours (or 100 work days) 
for each of the prior five years in which the alien held certified agricultural 
worker status; and 

(B) has not become ineligible for certified agricultural worker status 
under section 101(b). 

(2) DEPENDENT SPOUSE AND CHILDREN.—The Secretary may grant or extend 
certified agricultural dependent status to the spouse or child of an alien granted 
an extension of certified agricultural worker status under paragraph (1) if the 
spouse or child is not ineligible for certified agricultural dependent status under 
section 101(b). 

(3) WAIVER FOR LATE FILINGS.—The Secretary may waive an alien’s failure to 
timely file before the expiration of the 120-day period described in paragraph 
(1) if the alien demonstrates that the delay was due to extraordinary cir-
cumstances beyond the alien’s control or for other good cause. 

(b) STATUS FOR WORKERS WITH PENDING APPLICATIONS.— 
(1) IN GENERAL.—Certified agricultural worker status of an alien who timely 

files an application to extend such status under subsection (a) (and the status 
of the alien’s dependents) shall be automatically extended through the date on 
which the Secretary makes a final administrative decision regarding such appli-
cation. 

(2) DOCUMENTATION OF EMPLOYMENT AUTHORIZATION.—As soon as practicable 
after receipt of an application to extend certified agricultural worker status 
under subsection (a), the Secretary shall issue a document to the alien acknowl-
edging the receipt of such application. An employer of the worker may not 
refuse to accept such document as evidence of employment authorization under 
section 274A(b)(1)(C) of the Immigration and Nationality Act (8 U.S.C. 
1324a(b)(1)(C)), pending a final administrative decision on the application. 

(c) NOTICE.—Prior to denying an application to extend certified agricultural work-
er status, the Secretary shall provide the alien with— 

(1) written notice that describes the basis for ineligibility or the deficiencies 
of the evidence submitted; and 

(2) at least 90 days to contest ineligibility or submit additional evidence. 
SEC. 104. DETERMINATION OF CONTINUOUS PRESENCE. 

(a) EFFECT OF NOTICE TO APPEAR.—The continuous presence in the United States 
of an applicant for certified agricultural worker status under section 101 shall not 
terminate when the alien is served a notice to appear under section 239(a) of the 
Immigration and Nationality Act (8 U.S.C. 1229(a)). 

(b) TREATMENT OF CERTAIN BREAKS IN PRESENCE.— 
(1) IN GENERAL.—Except as provided in paragraphs (2) and (3), an alien shall 

be considered to have failed to maintain continuous presence in the United 
States under this subtitle if the alien departed the United States for any period 
exceeding 90 days, or for any periods, in the aggregate, exceeding 180 days. 

(2) EXTENSIONS FOR EXTENUATING CIRCUMSTANCES.—The Secretary may ex-
tend the time periods described in paragraph (1) for an alien who demonstrates 
that the failure to timely return to the United States was due to extenuating 
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circumstances beyond the alien’s control, including the serious illness of the 
alien, or death or serious illness of a spouse, parent, son or daughter, grand-
parent, or sibling of the alien. 

(3) TRAVEL AUTHORIZED BY THE SECRETARY.—Any period of travel outside of 
the United States by an alien that was authorized by the Secretary shall not 
be counted toward any period of departure from the United States under para-
graph (1). 

SEC. 105. EMPLOYER OBLIGATIONS. 

(a) RECORD OF EMPLOYMENT.—An employer of an alien in certified agricultural 
worker status shall provide such alien with a written record of employment each 
year during which the alien provides agricultural labor or services to such employer 
as a certified agricultural worker. 

(b) CIVIL PENALTIES.— 
(1) IN GENERAL.—If the Secretary determines, after notice and an opportunity 

for a hearing, that an employer of an alien with certified agricultural worker 
status has knowingly failed to provide the record of employment required under 
subsection (a), or has provided a false statement of material fact in such a 
record, the employer shall be subject to a civil penalty in an amount not to ex-
ceed $500 per violation. 

(2) LIMITATION.—The penalty under paragraph (1) for failure to provide em-
ployment records shall not apply unless the alien has provided the employer 
with evidence of employment authorization described in section 102 or 103. 

(3) DEPOSIT OF CIVIL PENALTIES.—Civil penalties collected under this para-
graph shall be deposited into the Immigration Examinations Fee Account under 
section 286(m) of the Immigration and Nationality Act (8 U.S.C. 1356(m)). 

SEC. 106. ADMINISTRATIVE AND JUDICIAL REVIEW. 

(a) ADMINISTRATIVE REVIEW.—The Secretary shall establish a process by which an 
applicant may seek administrative review of a denial of an application for certified 
agricultural worker status under this subtitle, an application to extend such status, 
or a revocation of such status. 

(b) ADMISSIBILITY IN IMMIGRATION COURT.—Each record of an alien’s application 
for certified agricultural worker status under this subtitle, application to extend 
such status, revocation of such status, and each record created pursuant to the ad-
ministrative review process under subsection (a) is admissible in immigration court, 
and shall be included in the administrative record. 

(c) JUDICIAL REVIEW.—Notwithstanding any other provision of law, judicial review 
of the Secretary’s decision to deny an application for certified agricultural worker 
status, an application to extend such status, or the decision to revoke such status, 
shall be limited to the review of an order of removal under section 242 of the Immi-
gration and Nationality Act (8 U.S.C. 1252). 

Subtitle B—Optional Earned Residence for Long- 
term Workers 

SEC. 111. OPTIONAL ADJUSTMENT OF STATUS FOR LONG-TERM AGRICULTURAL WORKERS. 

(a) REQUIREMENTS FOR ADJUSTMENT OF STATUS.— 
(1) PRINCIPAL ALIENS.—The Secretary may adjust the status of an alien from 

that of a certified agricultural worker to that of a lawful permanent resident 
if the alien submits a completed application, including the required processing 
and penalty fees, and the Secretary determines that— 

(A) except as provided in section 126(c), the alien performed agricultural 
labor or services for not less than 575 hours (or 100 work days) each year— 

(i) for at least 10 years prior to the date of the enactment of this Act 
and for at least 4 years in certified agricultural worker status; or 

(ii) for fewer than 10 years prior to the date of the enactment of this 
Act and for at least 8 years in certified agricultural worker status; and 

(B) the alien has not become ineligible for certified agricultural worker 
status under section 101(b). 

(2) DEPENDENT ALIENS.— 
(A) IN GENERAL.—The spouse and each child of an alien described in 

paragraph (1) whose status has been adjusted to that of a lawful permanent 
resident may be granted lawful permanent residence under this subtitle 
if— 

(i) the qualifying relationship to the principal alien existed on the 
date on which such alien was granted adjustment of status under this 
subtitle; and 
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(ii) the spouse or child is not ineligible for certified agricultural work-
er dependent status under section 101(b). 

(B) PROTECTIONS FOR SPOUSES AND CHILDREN.—The Secretary of Home-
land Security shall establish procedures to allow the spouse or child of a 
certified agricultural worker to self-petition for lawful permanent residence 
under this subtitle in cases involving— 

(i) the death of the certified agricultural worker, so long as the 
spouse or child submits a petition not later than 2 years after the date 
of the worker’s death; or 

(ii) the spouse or a child being battered or subjected to extreme cru-
elty by the certified agricultural worker. 

(3) DOCUMENTATION OF WORK HISTORY.—An applicant for adjustment of sta-
tus under this section shall not be required to resubmit evidence of work history 
that has been previously submitted to the Secretary in connection with an ap-
proved extension of certified agricultural worker status. 

(b) PENALTY FEE.—In addition to any processing fee that the Secretary may as-
sess in accordance with section 122(b), a principal alien seeking adjustment of sta-
tus under this subtitle shall pay a $1,000 penalty fee, which shall be deposited into 
the Immigration Examinations Fee Account pursuant to section 286(m) of the Immi-
gration and Nationality Act (8 U.S.C.1356(m)). 

(c) EFFECT OF PENDING APPLICATION.—During the period beginning on the date 
on which an alien applies for adjustment of status under this subtitle, and ending 
on the date on which the Secretary makes a final administrative decision regarding 
such application, the alien and any dependents included on the application— 

(1) may apply for advance parole, which shall be granted upon demonstrating 
a legitimate need to travel outside the United States for a temporary purpose; 

(2) may not be detained by the Secretary or removed from the United States 
unless the Secretary makes a prima facie determination that such alien is, or 
has become, ineligible for adjustment of status under subsection (a); 

(3) may not be considered unlawfully present under section 212(a)(9)(B) of the 
Immigration and Nationality Act (8 U.S.C. 1182(a)(9)(B)); and 

(4) may not be considered an unauthorized alien (as defined in section 
274A(h)(3) of the Immigration and Nationality Act (8 U.S.C. 1324a(h)(3))). 

(d) EVIDENCE OF APPLICATION FILING.—As soon as practicable after receiving an 
application for adjustment of status under this subtitle, the Secretary shall provide 
the applicant with a document acknowledging the receipt of such application. Such 
document shall serve as interim proof of the alien’s authorization to accept employ-
ment in the United States and shall be accepted by an employer as evidence of em-
ployment authorization under section 274A(b)(1)(C) of the Immigration and Nation-
ality Act (8 U.S.C. 1324a(b)(1)(C)), pending a final administrative decision on the 
application. 

(e) WITHDRAWAL OF APPLICATION.—The Secretary shall, upon receipt of a request 
to withdraw an application for adjustment of status under this subtitle, cease proc-
essing of the application, and close the case. Withdrawal of the application shall not 
prejudice any future application filed by the applicant for any immigration benefit 
under this Act or under the Immigration and Nationality Act (8 U.S.C. 1101 et seq.). 
SEC. 112. PAYMENT OF TAXES. 

(a) IN GENERAL.—An alien may not be granted adjustment of status under this 
subtitle unless the applicant has satisfied any applicable Federal tax liability. 

(b) COMPLIANCE.—An alien may demonstrate compliance with subsection (a) by 
submitting such documentation as the Secretary, in consultation with the Secretary 
of the Treasury, may require by regulation. 
SEC. 113. ADJUDICATION AND DECISION; REVIEW. 

(a) IN GENERAL.—Subject to the requirements of section 123, the Secretary shall 
render a decision on an application for adjustment of status under this subtitle not 
later than 180 days after the date on which the application is filed. 

(b) NOTICE.—Prior to denying an application for adjustment of status under this 
subtitle, the Secretary shall provide the alien with— 

(1) written notice that describes the basis for ineligibility or the deficiencies 
of the evidence submitted; and 

(2) at least 90 days to contest ineligibility or submit additional evidence. 
(c) ADMINISTRATIVE REVIEW.—The Secretary shall establish a process by which an 

applicant may seek administrative review of a denial of an application for adjust-
ment of status under this subtitle. 

(d) JUDICIAL REVIEW.—Notwithstanding any other provision of law, an alien may 
seek judicial review of a denial of an application for adjustment of status under this 
title in an appropriate United States district court. 
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Subtitle C—General Provisions 

SEC. 121. DEFINITIONS. 

In this title: 
(1) IN GENERAL.—Except as otherwise provided, any term used in this title 

that is used in the immigration laws shall have the meaning given such term 
in the immigration laws (as such term is defined in section 101 of the Immigra-
tion and Nationality Act (8 U.S.C. 1101)). 

(2) AGRICULTURAL LABOR OR SERVICES.—The term ‘‘agricultural labor or serv-
ices’’ means— 

(A) agricultural labor or services as such term is used in section 
101(a)(15)(H)(ii) of the Immigration and Nationality Act (8 U.S.C. 
1101(a)(15)(H)(ii)), without regard to whether the labor or services are of 
a seasonal or temporary nature; and 

(B) agricultural employment as such term is defined in section 3 of the 
Migrant and Seasonal Agricultural Worker Protection Act (29 U.S.C. 1802), 
without regard to whether the specific service or activity is temporary or 
seasonal. 

(3) APPLICABLE FEDERAL TAX LIABILITY.—The term ‘‘applicable Federal tax li-
ability’’ means all Federal income taxes assessed in accordance with section 
6203 of the Internal Revenue Code of 1986 beginning on the date on which the 
applicant was authorized to work in the United States as a certified agricultural 
worker. 

(4) APPROPRIATE UNITED STATES DISTRICT COURT.—The term ‘‘appropriate 
United States district court’’ means the United States District Court for the Dis-
trict of Columbia or the United States district court with jurisdiction over the 
alien’s principal place of residence. 

(5) CHILD.—The term ‘‘child’’ has the meaning given such term in section 
101(b)(1) of the Immigration and Nationality Act (8 U.S.C. 1101(b)(1)). 

(6) CONVICTED OR CONVICTION.—The term ‘‘convicted’’ or ‘‘conviction’’ does not 
include a judgment that has been expunged or set aside, that resulted in a re-
habilitative disposition, or the equivalent. 

(7) EMPLOYER.—The term ‘‘employer’’ means any person or entity, including 
any labor contractor or any agricultural association, that employs workers in 
agricultural labor or services. 

(8) QUALIFIED DESIGNATED ENTITY.—The term ‘‘qualified designated entity’’ 
means— 

(A) a qualified farm labor organization or an association of employers des-
ignated by the Secretary; or 

(B) any other entity that the Secretary designates as having substantial 
experience, demonstrated competence, and a history of long-term involve-
ment in the preparation and submission of application for adjustment of 
status under title II of the Immigration and Nationality Act (8 U.S.C. 1151 
et seq.). 

(9) SECRETARY.—The term ‘‘Secretary’’ means the Secretary of Homeland Se-
curity. 

(10) WORK DAY.—The term ‘‘work day’’ means any day in which the individual 
is employed 5.75 or more hours in agricultural labor or services. 

SEC. 122. RULEMAKING; FEES. 

(a) RULEMAKING.—Not later than 180 days after the date of the enactment of this 
Act, the Secretary shall publish in the Federal Register, an interim final rule imple-
menting this title. Notwithstanding section 553 of title 5, United States Code, the 
rule shall be effective, on an interim basis, immediately upon publication, but may 
be subject to change and revision after public notice and opportunity for comment. 
The Secretary shall finalize such rule not later than 1 year after the date of the 
enactment of this Act. 

(b) FEES.— 
(1) IN GENERAL.—The Secretary may require an alien applying for any benefit 

under this title to pay a reasonable fee that is commensurate with the cost of 
processing the application. 

(2) FEE WAIVER; INSTALLMENTS.— 
(A) IN GENERAL.—The Secretary shall establish procedures to allow an 

alien to— 
(i) request a waiver of any fee that the Secretary may assess under 

this title if the alien demonstrates to the satisfaction of the Secretary 
that the alien is unable to pay the prescribed fee; or 
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(ii) pay any fee or penalty that the Secretary may assess under this 
title in installments. 

(B) CLARIFICATION.—Nothing in this section shall be read to prohibit an 
employer from paying any fee or penalty that the Secretary may assess 
under this title on behalf of an alien and the alien’s spouse or children. 

SEC. 123. BACKGROUND CHECKS. 

(a) SUBMISSION OF BIOMETRIC AND BIOGRAPHIC DATA.—The Secretary may not 
grant or extend certified agricultural worker or certified agricultural dependent sta-
tus under subtitle A, or grant adjustment of status to that of a lawful permanent 
resident under subtitle B, unless the alien submits biometric and biographic data, 
in accordance with procedures established by the Secretary. The Secretary shall pro-
vide an alternative procedure for aliens who cannot provide all required biometric 
or biographic data because of a physical impairment. 

(b) BACKGROUND CHECKS.—The Secretary shall use biometric, biographic, and 
other data that the Secretary determines appropriate to conduct security and law 
enforcement background checks and to determine whether there is any criminal, na-
tional security, or other factor that would render the alien ineligible for status 
under this title. An alien may not be granted any such status under this title unless 
security and law enforcement background checks are completed to the satisfaction 
of the Secretary. 
SEC. 124. PROTECTION FOR CHILDREN. 

(a) IN GENERAL.—Except as provided in subsection (b), for purposes of eligibility 
for certified agricultural dependent status or lawful permanent resident status 
under this title, a determination of whether an alien is a child shall be made using 
the age of the alien on the date on which the initial application for certified agricul-
tural worker status is filed with the Secretary of Homeland Security. 

(b) LIMITATION.—Subsection (a) shall apply for no more than 10 years after the 
date on which the initial application for certified agricultural worker status is filed 
with the Secretary of Homeland Security. 
SEC. 125. LIMITATION ON REMOVAL. 

(a) IN GENERAL.—An alien who appears to be prima facie eligible for status under 
this title shall be given a reasonable opportunity to apply for such status and shall 
not be placed in removal proceedings or removed from the United States until a 
final administrative decision establishing ineligibility for such status is rendered. 

(b) ALIENS IN REMOVAL PROCEEDINGS.—Notwithstanding any other provision of 
the law, the Attorney General shall (upon motion by the Secretary with the consent 
of the alien, or motion by the alien) terminate removal proceedings, without preju-
dice, against an alien who appears to be prima facie eligible for status under this 
title, and provide such alien a reasonable opportunity to apply for such status. 

(c) EFFECT OF FINAL ORDER.—An alien present in the United States who has been 
ordered removed or has been permitted to depart voluntarily from the United States 
may, notwithstanding such order or permission to depart, apply for status under 
this title. Such alien shall not be required to file a separate motion to reopen, recon-
sider, or vacate the order of removal. If the Secretary approves the application, the 
Secretary shall notify the Attorney General of such approval, and the Attorney Gen-
eral shall cancel the order of removal. If the Secretary renders a final administra-
tive decision to deny the application, the order of removal or permission to depart 
shall be effective and enforceable to the same extent as if the application had not 
been made, only after all available administrative and judicial remedies have been 
exhausted. 

(d) EFFECT OF DEPARTURE.—Section 101(g) of the Immigration and Nationality 
Act (8 U.S.C. 1101(g)) shall not apply to an alien who departs the United States— 

(1) with advance permission to return to the United States granted by the 
Secretary under this title; or 

(2) after having been granted certified agricultural worker status or lawful 
permanent resident status under this title. 

SEC. 126. DOCUMENTATION OF AGRICULTURAL WORK HISTORY. 

(a) BURDEN OF PROOF.—An alien applying for certified agricultural worker status 
under subtitle A or adjustment of status under subtitle B shall provide evidence 
that the alien has worked the requisite number of hours or days required under sec-
tion 101, 103, or 111, as applicable. The Secretary shall establish special procedures 
to properly credit work in cases in which an alien was employed under an assumed 
name. 

(b) EVIDENCE.—An alien may meet the burden of proof under subsection (a) by 
producing sufficient evidence to show the extent of such employment as a matter 
of just and reasonable inference. Such evidence may include— 
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(1) an annual record of certified agricultural worker employment as described 
in section 105(a), or other employment records from employers; 

(2) employment records maintained by collective bargaining associations; 
(3) tax records or other government records; 
(4) sworn affidavits from individuals who have direct knowledge of the alien’s 

work history; or 
(5) any other documentation designated by the Secretary for such purpose. 

(c) EXCEPTION FOR EXTRAORDINARY CIRCUMSTANCES.— 
(1) IN GENERAL.—In determining whether an alien has met the requirement 

under section 103(a)(1)(A) or 111(a)(1)(A), the Secretary may credit the alien 
with not more than 575 hours (or 100 work days) of agricultural labor or serv-
ices in the United States if the alien was unable to perform the required agri-
cultural labor or services due to— 

(A) pregnancy, illness, disease, disabling injury, or physical limitation of 
the alien; 

(B) injury, illness, disease, or other special needs of the alien’s child or 
spouse; 

(C) severe weather conditions that prevented the alien from engaging in 
agricultural labor or services; or 

(D) termination from agricultural employment, if the Secretary deter-
mines that— 

(i) the termination was without just cause; and 
(ii) the alien was unable to find alternative agricultural employment 

after a reasonable job search. 
(2) EFFECT OF DETERMINATION.—A determination under paragraph (1)(D) 

shall not be conclusive, binding, or admissible in a separate or subsequent judi-
cial or administrative action or proceeding between the alien and a current or 
prior employer of the alien or any other party. 

SEC. 127. EMPLOYER PROTECTIONS. 

(a) CONTINUING EMPLOYMENT.—An employer that continues to employ an alien 
knowing that the alien intends to apply for certified agricultural worker status 
under subtitle A shall not violate section 274A(a)(2) of the Immigration and Nation-
ality Act (8 U.S.C. 1324a(a)(2)) by continuing to employ the alien for the duration 
of the application period under section 101(c), and with respect to an alien who ap-
plies for certified agricultural status, for the duration of the period during which the 
alien’s application is pending final determination. 

(b) USE OF EMPLOYMENT RECORDS.—Copies of employment records or other evi-
dence of employment provided by an alien or by an alien’s employer in support of 
an alien’s application for certified agricultural worker or adjustment of status under 
this title may not be used in a civil or criminal prosecution or investigation of that 
employer under section 274A of the Immigration and Nationality Act (8 U.S.C. 
1324a) or the Internal Revenue Code of 1986 for the prior unlawful employment of 
that alien regardless of the outcome of such application. 

(c) ADDITIONAL PROTECTIONS.—Employers that provide unauthorized aliens with 
copies of employment records or other evidence of employment in support of an ap-
plication for certified agricultural worker status or adjustment of status under this 
title shall not be subject to civil and criminal liability pursuant to such section 274A 
for employing such unauthorized aliens. Records or other evidence of employment 
provided by employers in response to a request for such records for the purpose of 
establishing eligibility for status under this title may not be used for any purpose 
other than establishing such eligibility. 

(d) LIMITATION ON PROTECTION.—The protections for employers under this section 
shall not apply if the employer provides employment records to the alien that are 
determined to be fraudulent. 
SEC. 128. CORRECTION OF SOCIAL SECURITY RECORDS. 

(a) IN GENERAL.—Section 208(e)(1) of the Social Security Act (42 U.S.C. 408(e)(1)) 
is amended— 

(1) in subparagraph (B)(ii), by striking ‘‘or’’ at the end; 
(2) in subparagraph (C), by inserting ‘‘or’’ at the end; 
(3) by inserting after subparagraph (C) the following: 
‘‘(D) who is granted certified agricultural worker status, certified agricultural 

dependent status, or lawful permanent resident status under title I of the Farm 
Work Modernization Act of 2019,’’; and 

(4) in the undesignated matter following subparagraph (D), as added by para-
graph (3), by striking ‘‘1990.’’ and inserting ‘‘1990, or in the case of an alien de-
scribed in subparagraph (D), if such conduct is alleged to have occurred before 
the date on which the alien was granted status under title I of the Farm Work 
Modernization Act of 2019.’’. 
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(b) EFFECTIVE DATE.—The amendments made by subsection (a) shall take effect 
on the first day of the seventh month that begins after the date of the enactment 
of this Act. 
SEC. 129. DISCLOSURES AND PRIVACY. 

(a) IN GENERAL.—The Secretary may not disclose or use information provided in 
an application for certified agricultural worker status or adjustment of status under 
this title (including information provided during administrative or judicial review) 
for the purpose of immigration enforcement. 

(b) REFERRALS PROHIBITED.—The Secretary, based solely on information provided 
in an application for certified agricultural worker status or adjustment of status 
under this title (including information provided during administrative or judicial re-
view), may not refer an applicant to U.S. Immigration and Customs Enforcement, 
U.S. Customs and Border Protection, or any designee of either such entity. 

(c) EXCEPTIONS.—Notwithstanding subsections (a) and (b), information provided in 
an application for certified agricultural worker status or adjustment of status under 
this title may be shared with Federal security and law enforcement agencies— 

(1) for assistance in the consideration of an application under this title; 
(2) to identify or prevent fraudulent claims or schemes; 
(3) for national security purposes; or 
(4) for the investigation or prosecution of any felony not related to immigra-

tion status. 
(d) PENALTY.—Any person who knowingly uses, publishes, or permits information 

to be examined in violation of this section shall be fined not more than $10,000. 
(e) PRIVACY.—The Secretary shall ensure that appropriate administrative and 

physical safeguards are in place to protect the security, confidentiality, and integrity 
of personally identifiable information collected, maintained, and disseminated pur-
suant to this title. 
SEC. 130. PENALTIES FOR FALSE STATEMENTS IN APPLICATIONS. 

(a) CRIMINAL PENALTY.—Any person who— 
(1) files an application for certified agricultural worker status or adjustment 

of status under this title and knowingly falsifies, conceals, or covers up a mate-
rial fact or makes any false, fictitious, or fraudulent statements or representa-
tions, or makes or uses any false writing or document knowing the same to con-
tain any false, fictitious, or fraudulent statement or entry; or 

(2) creates or supplies a false writing or document for use in making such an 
application, 

shall be fined in accordance with title 18, United States Code, imprisoned not more 
than 5 years, or both. 

(b) INADMISSIBILITY.—An alien who is convicted under subsection (a) shall be 
deemed inadmissible to the United States under section 212(a)(6)(C)(i) of the Immi-
gration and Nationality Act (8 U.S.C. 1182(a)(6)(C)(i)). 

(c) DEPOSIT.—Fines collected under subsection (a) shall be deposited into the Im-
migration Examinations Fee Account pursuant to section 286(m) of the Immigration 
and Nationality Act (8 U.S.C. 1356(m)). 
SEC. 131. DISSEMINATION OF INFORMATION. 

(a) IN GENERAL.—Beginning not later than the first day of the application period 
described in section 101(c)— 

(1) the Secretary of Homeland Security, in cooperation with qualified des-
ignated entities, shall broadly disseminate information described in subsection 
(b); and 

(2) the Secretary of Agriculture, in consultation with the Secretary of Home-
land Security, shall disseminate to agricultural employers a document con-
taining the information described in subsection (b) for posting at employer 
worksites. 

(b) INFORMATION DESCRIBED.—The information described in this subsection shall 
include— 

(1) the benefits that aliens may receive under this title; and 
(2) the requirements that an alien must meet to receive such benefits. 

SEC. 132. EXEMPTION FROM NUMERICAL LIMITATIONS. 

The numerical limitations under title II of the Immigration and Nationality Act 
(8 U.S.C. 1151 et seq.) shall not apply to the adjustment of aliens to lawful perma-
nent resident status under this title, and such aliens shall not be counted toward 
any such numerical limitation. 
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SEC. 133. REPORTS TO CONGRESS. 

Not later than 180 days after the publication of the final rule under section 
122(a), and annually thereafter for the following 10 years, the Secretary shall sub-
mit a report to Congress that identifies, for the previous fiscal year— 

(1) the number of principal aliens who applied for certified agricultural work-
er status under subtitle A, and the number of dependent spouses and children 
included in such applications; 

(2) the number of principal aliens who were granted certified agricultural 
worker status under subtitle A, and the number of dependent spouses and chil-
dren who were granted certified agricultural dependent status; 

(3) the number of principal aliens who applied for an extension of their cer-
tified agricultural worker status under subtitle A, and the number of dependent 
spouses and children included in such applications; 

(4) the number of principal aliens who were granted an extension of certified 
agricultural worker status under subtitle A, and the number of dependent 
spouses and children who were granted certified agricultural dependent status 
under such an extension; 

(5) the number of principal aliens who applied for adjustment of status under 
subtitle B, and the number of dependent spouses and children included in such 
applications; 

(6) the number of principal aliens who were granted lawful permanent resi-
dent status under subtitle B, and the number of spouses and children who were 
granted such status as dependents; 

(7) the number of principal aliens included in petitions described in section 
101(e), and the number of dependent spouses and children included in such ap-
plications; and 

(8) the number of principal aliens who were granted H–2A status pursuant 
to petitions described in section 101(e), and the number of dependent spouses 
and children who were granted H–4 status. 

SEC. 134. GRANT PROGRAM TO ASSIST ELIGIBLE APPLICANTS. 

(a) ESTABLISHMENT.—The Secretary shall establish a program to award grants, on 
a competitive basis, to eligible nonprofit organizations to assist eligible applicants 
under this title by providing them with the services described in subsection (c). 

(b) ELIGIBLE NONPROFIT ORGANIZATION.—For purposes of this section, the term 
‘‘eligible nonprofit organization’’ means an organization described in section 501(c)(3) 
of the Internal Revenue Code of 1986 (excluding a recipient of funds under title X 
of the Economic Opportunity Act of 1964 (42 U.S.C. 2996 et seq.)) that has dem-
onstrated qualifications, experience, and expertise in providing quality services to 
farm workers or aliens. 

(c) USE OF FUNDS.—Grant funds awarded under this section may be used for the 
design and implementation of programs that provide— 

(1) information to the public regarding the eligibility and benefits of certified 
agricultural worker status authorized under this title; and 

(2) assistance, within the scope of authorized practice of immigration law, to 
individuals submitting applications for certified agricultural worker status or 
adjustment of status under this title, including— 

(A) screening prospective applicants to assess their eligibility for such sta-
tus; 

(B) completing applications, including providing assistance in obtaining 
necessary documents and supporting evidence; and 

(C) providing any other assistance that the Secretary determines useful 
to assist aliens in applying for certified agricultural worker status or ad-
justment of status under this title. 

(d) SOURCE OF FUNDS.—In addition to any funds appropriated to carry out this 
section, the Secretary may use up to $10,000,000 from the Immigration Examina-
tions Fee Account under section 286(m) of the Immigration and Nationality Act (8 
U.S.C. 1356(m)) to carry out this section. 

(e) ELIGIBILITY FOR SERVICES.—Section 504(a)(11) of Public Law 104–134 (110 
Stat. 1321–53 et seq.) shall not be construed to prevent a recipient of funds under 
title X of the Economic Opportunity Act of 1964 (42 U.S.C. 2996 et seq.) from pro-
viding legal assistance directly related to an application for status under this title 
or to an alien granted such status. 
SEC. 135. AUTHORIZATION OF APPROPRIATIONS. 

There is authorized to be appropriated to the Secretary, such sums as may be nec-
essary to implement this title, including any amounts needed for costs associated 
with the initiation of such implementation, for each of fiscal years 2020 through 
2022. 
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TITLE II—ENSURING AN AGRICULTURAL 
WORKFORCE FOR THE FUTURE 

Subtitle A—Reforming the H–2A Temporary 
Worker Program 

SEC. 201. COMPREHENSIVE AND STREAMLINED ELECTRONIC H-2A PLATFORM. 

(a) STREAMLINED H-2A PLATFORM.— 
(1) IN GENERAL.—Not later than 12 months after the date of the enactment 

of this Act, the Secretary of Homeland Security, in consultation with the Sec-
retary of Labor, the Secretary of Agriculture, the Secretary of State, and United 
States Digital Service, shall ensure the establishment of an electronic platform 
through which a petition for an H–2A worker may be filed. Such platform 
shall— 

(A) serve as a single point of access for an employer to input all informa-
tion and supporting documentation required for obtaining labor certification 
from the Secretary of Labor and the adjudication of the H–2A petition by 
the Secretary of Homeland Security; 

(B) serve as a single point of access for the Secretary of Homeland Secu-
rity, the Secretary of Labor, and State workforce agencies to concurrently 
perform their respective review and adjudicatory responsibilities in the H– 
2A process; 

(C) facilitate communication between employers and agency adjudicators, 
including by allowing employers to— 

(i) receive and respond to notices of deficiency and requests for infor-
mation; 

(ii) submit requests for inspections and licensing; 
(iii) receive notices of approval and denial; and 
(iv) request reconsideration or appeal of agency decisions; and 

(D) provide information to the Secretary of State and U.S. Customs and 
Border Protection necessary for the efficient and secure processing of H–2A 
visas and applications for admission. 

(2) OBJECTIVES.—In developing the platform described in paragraph (1), the 
Secretary of Homeland Security, in consultation with the Secretary of Labor, 
the Secretary of Agriculture, the Secretary of State, and United States Digital 
Service, shall streamline and improve the H–2A process, including by— 

(A) eliminating the need for employers to submit duplicate information 
and documentation to multiple agencies; 

(B) eliminating redundant processes, where a single matter in a petition 
is adjudicated by more than one agency; 

(C) reducing the occurrence of common petition errors, and otherwise im-
proving and expediting the processing of H–2A petitions; and 

(D) ensuring compliance with H–2A program requirements and the pro-
tection of the wages and working conditions of workers. 

(b) ONLINE JOB REGISTRY.—The Secretary of Labor shall maintain a national, 
publicly-accessible online job registry and database of all job orders submitted by 
H–2A employers. The registry and database shall— 

(1) be searchable using relevant criteria, including the types of jobs needed 
to be filled, the date(s) and location(s) of need, and the employer(s) named in 
the job order; 

(2) provide an interface for workers in English, Spanish, and any other lan-
guage that the Secretary of Labor determines to be appropriate; and 

(3) provide for public access of job orders approved under section 218(h)(2) of 
the Immigration and Nationality Act. 

SEC. 202. H–2A PROGRAM REQUIREMENTS. 

Section 218 of the Immigration and Nationality Act (8 U.S.C. 1188) is amended 
to read as follows: 
‘‘SEC. 218. ADMISSION OF TEMPORARY H–2A WORKERS. 

‘‘(a) LABOR CERTIFICATION CONDITIONS.—The Secretary of Homeland Security may 
not approve a petition to admit an H–2A worker unless the Secretary of Labor has 
certified that— 

‘‘(1) there are not sufficient United States workers who are able, willing and 
qualified, and who will be available at the time and place needed, to perform 
the agricultural labor or services described in the petition; and 
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‘‘(2) the employment of the H–2A worker in such labor or services will not 
adversely affect the wages and working conditions of workers in the United 
States who are similarly employed. 

‘‘(b) H–2A PETITION REQUIREMENTS.—An employer filing a petition for an H–2A 
worker to perform agricultural labor or services shall attest to and demonstrate 
compliance, as and when appropriate, with all applicable requirements under this 
section, including the following: 

‘‘(1) NEED FOR LABOR OR SERVICES.—The employer has described the need for 
agricultural labor or services in a job order that includes a description of the 
nature and location of the work to be performed, the anticipated period or peri-
ods (expected start and end dates) for which the workers will be needed, and 
the number of job opportunities in which the employer seeks to employ the 
workers. 

‘‘(2) NONDISPLACEMENT OF UNITED STATES WORKERS.—The employer has not 
and will not displace United States workers employed by the employer during 
the period of employment of the H–2A worker and during the 60-day period im-
mediately preceding such period of employment in the job for which the em-
ployer seeks approval to employ the H–2A worker. 

‘‘(3) STRIKE OR LOCKOUT.—Each place of employment described in the petition 
is not, at the time of filing the petition and until the petition is approved, sub-
ject to a strike or lockout in the course of a labor dispute. 

‘‘(4) RECRUITMENT OF UNITED STATES WORKERS.—The employer shall engage 
in the recruitment of United States workers as described in subsection (c) and 
shall hire such workers who are able, willing and qualified, and who will be 
available at the time and place needed, to perform the agricultural labor or 
services described in the petition. The employer may reject a United States 
worker only for lawful, job-related reasons. 

‘‘(5) WAGES, BENEFITS, AND WORKING CONDITIONS.—The employer shall offer 
and provide, at a minimum, the wages, benefits, and working conditions re-
quired by this section to the H–2A worker and all United States workers who 
are similarly employed. The employer— 

‘‘(A) shall offer such United States workers not less than the same bene-
fits, wages, and working conditions that the employer is offering or will pro-
vide to the H–2A worker; and 

‘‘(B) may not impose on such United States workers any restrictions or 
obligations that will not be imposed on the H–2A worker. 

‘‘(6) WORKERS’ COMPENSATION.—If the job opportunity is not covered by or is 
exempt from the State workers’ compensation law, the employer shall provide, 
at no cost to the worker, insurance covering injury and disease arising out of, 
and in the course of, the worker’s employment which will provide benefits at 
least equal to those provided under the State workers’ compensation law. 

‘‘(7) COMPLIANCE WITH LABOR AND EMPLOYMENT LAWS.—The employer shall 
comply with all applicable Federal, State and local employment-related laws 
and regulations. 

‘‘(c) RECRUITING REQUIREMENTS.— 
‘‘(1) IN GENERAL.—The employer may satisfy the recruitment requirement de-

scribed in subsection (b)(4) by satisfying all of the following: 
‘‘(A) JOB ORDER.—As provided in subsection (h)(1), the employer shall 

complete a job order for posting on the electronic job registry maintained 
by the Secretary of Labor and for distribution by the appropriate State 
workforce agency. Such posting shall remain on the job registry as an active 
job order through the period described in paragraph (2)(B). 

‘‘(B) FORMER WORKERS.—At least 45 days before each start date identified 
in the petition, the employer shall— 

‘‘(i) make reasonable efforts to contact any United States worker the 
employer employed in the previous year in the same occupation and 
area of intended employment for which an H–2A worker is sought (ex-
cluding workers who were terminated for cause or abandoned the work-
site); and 

‘‘(ii) post such job opportunity in a conspicuous location or locations 
at the place of employment. 

‘‘(C) POSITIVE RECRUITMENT.—During the period of recruitment, the em-
ployer shall complete any other positive recruitment steps within a multi- 
State region of traditional or expected labor supply where the Secretary of 
Labor finds that there are a significant number of qualified United States 
workers who, if recruited, would be willing to make themselves available 
for work at the time and place needed. 

‘‘(2) PERIOD OF RECRUITMENT.— 
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‘‘(A) IN GENERAL.—For purposes of this subsection, the period of recruit-
ment begins on the date on which the job order is posted on the online job 
registry and ends on the date that H–2A workers depart for the employer’s 
place of employment. For a petition involving more than 1 start date under 
subsection (h)(1)(C), the end of the period of recruitment shall be deter-
mined by the date of departure of the H–2A workers for the final start date 
identified in the petition. 

‘‘(B) REQUIREMENT TO HIRE US WORKERS.— 
‘‘(i) IN GENERAL.—Notwithstanding the limitations of subparagraph 

(A), the employer will provide employment to any qualified United 
States worker who applies to the employer for any job opportunity in-
cluded in the petition until the later of— 

‘‘(I) the date that is 30 days after the date on which work begins; 
or 

‘‘(II) the date on which— 
‘‘(aa) 33 percent of the work contract for the job opportunity 

has elapsed; or 
‘‘(bb) if the employer is a labor contractor, 50 percent of the 

work contract for the job opportunity has elapsed. 
‘‘(ii) STAGGERED ENTRY.—For a petition involving more than 1 start 

date under subsection (h)(1)(C), each start date designated in the peti-
tion shall establish a separate job opportunity. An employer may not 
reject a United States worker because the worker is unable or unwill-
ing to fill more than 1 job opportunity included in the petition. 

‘‘(iii) EXCEPTION.—Notwithstanding clause (i), the employer may offer 
a job opportunity to an H-2A worker instead of an alien granted cer-
tified agricultural worker status under title I of the Farm Workforce 
Modernization Act of 2019 if the H-2A worker was employed by the em-
ployer in each of 3 years during the most recent 4-year period. 

‘‘(3) RECRUITMENT REPORT.— 
‘‘(A) IN GENERAL.—The employer shall maintain a recruitment report 

through the applicable period described in paragraph (2)(B) and submit reg-
ular updates through the electronic platform on the results of recruitment. 
The employer shall retain the recruitment report, and all associated recruit-
ment documentation, for a period of 3 years from the date of certification. 

‘‘(B) BURDEN OF PROOF.—If the employer asserts that any eligible indi-
vidual who has applied or been referred is not able, willing or qualified, the 
employer bears the burden of proof to establish that the individual is not 
able, willing or qualified because of a lawful, employment-related reason. 

‘‘(d) WAGE REQUIREMENTS.— 
‘‘(1) IN GENERAL.—Each employer under this section will offer the worker, 

during the period of authorized employment, wages that are at least the great-
est of— 

‘‘(A) the agreed-upon collective bargaining wage; 
‘‘(B) the adverse effect wage rate (or any successor wage established 

under paragraph (7)); 
‘‘(C) the prevailing wage (hourly wage or piece rate); or 
‘‘(D) the Federal or State minimum wage. 

‘‘(2) ADVERSE EFFECT WAGE RATE DETERMINATIONS.— 
‘‘(A) IN GENERAL.—Except as provided under subparagraph (B), the appli-

cable adverse effect wage rate for each State and occupational classification 
for a calendar year shall be as follows: 

‘‘(i) The annual average hourly wage for the occupational classifica-
tion in the State or region as reported by the Secretary of Agriculture 
based on a wage survey conducted by such Secretary. 

‘‘(ii) If a wage described in clause (i) is not reported, the national an-
nual average hourly wage for the occupational classification as reported 
by the Secretary of Agriculture based on a wage survey conducted by 
such Secretary. 

‘‘(iii) If a wage described in clause (i) or (ii) is not reported, the State-
wide annual average hourly wage for the standard occupational classi-
fication as reported by the Secretary of Labor based on a wage survey 
conducted by such Secretary. 

‘‘(iv) If a wage described in clause (i), (ii), or (iii) is not reported, the 
national average hourly wage for the occupational classification as re-
ported by the Secretary of Labor based on a wage survey conducted by 
such Secretary. 

‘‘(B) LIMITATIONS ON WAGE FLUCTUATIONS.— 

VerDate Sep 11 2014 23:25 Dec 11, 2019 Jkt 099006 PO 00000 Frm 00016 Fmt 6659 Sfmt 6621 E:\HR\OC\HR328P1.XXX HR328P1ai
ki

ng
 o

n 
D

S
K

30
JT

08
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



17 

‘‘(i) WAGE FREEZE FOR CALENDAR YEAR 2020.—For calendar year 2020, 
the adverse effect wage rate for each State and occupational classifica-
tion under this subsection shall be the adverse effect wage rate that 
was in effect for H–2A workers in the applicable State in calendar year 
2019. 

‘‘(ii) CALENDAR YEARS 2021 THROUGH 2029.—For each of calendar years 
2021 through 2029, the adverse effect wage rate for each State and oc-
cupational classification under this subsection shall be the wage cal-
culated under subparagraph (A), except that such wage may not— 

‘‘(I) be more than 1.5 percent lower than the wage in effect for 
H–2A workers in the applicable State and occupational classifica-
tion in the immediately preceding calendar year; 

‘‘(II) except as provided in clause (III), be more than 3.25 percent 
higher than the wage in effect for H–2A workers in the applicable 
State and occupational classification in the immediately preceding 
calendar year; and 

‘‘(III) if the application of clause (II) results in a wage that is 
lower than 110 percent of the applicable Federal or State minimum 
wage, be more than 4.25 percent higher than the wage in effect for 
H–2A workers in the applicable State and occupational classifica-
tion in the immediately preceding calendar year. 

‘‘(iii) CALENDAR YEARS AFTER 2029.—For any calendar year after 2029, 
the applicable wage rate described in paragraph (1)(B) shall be the 
wage rate established pursuant to paragraph (7)(D). Until such wage 
rate is effective, the adverse effect wage rate for each State and occupa-
tional classification under this subsection shall be the wage calculated 
under subparagraph (A), except that such wage may not be more than 
1.5 percent lower or 3.25 percent higher than the wage in effect for H– 
2A workers in the applicable State and occupational classification in 
the immediately preceding calendar year. 

‘‘(3) MULTIPLE OCCUPATIONS.—If the primary job duties for the job oppor-
tunity described in the petition do not fall within a single occupational classi-
fication, the applicable wage rates under subparagraphs (B) and (C) of para-
graph (1) for the job opportunity shall be based on the highest such wage rates 
for all applicable occupational classifications. 

‘‘(4) PUBLICATION; WAGES IN EFFECT.— 
‘‘(A) PUBLICATION.—Prior to the start of each calendar year, the Secretary 

of Labor shall publish the applicable adverse effect wage rate (or successor 
wage rate, if any), and prevailing wage if available, for each State and occu-
pational classification through notice in the Federal Register. 

‘‘(B) JOB ORDERS IN EFFECT.—Except as provided in subparagraph (C), 
publication by the Secretary of Labor of an updated adverse effect wage 
rate or prevailing wage for a State and occupational classification shall not 
affect the wage rate guaranteed in any approved job order for which re-
cruitment efforts have commenced at the time of publication. 

‘‘(C) EXCEPTION FOR YEAR-ROUND JOBS.—If the Secretary of Labor pub-
lishes an updated adverse effect wage rate or prevailing wage for a State 
and occupational classification concerning a petition described in subsection 
(i), and the updated wage is higher than the wage rate guaranteed in the 
work contract, the employer shall pay the updated wage not later than 14 
days after publication of the updated wage in the Federal Register. 

‘‘(5) WORKERS PAID ON A PIECE RATE OR OTHER INCENTIVE BASIS.—If an em-
ployer pays by the piece rate or other incentive method and requires 1 or more 
minimum productivity standards as a condition of job retention, such standards 
shall be specified in the job order and shall be no more than those normally 
required (at the time of the first petition for H–2A workers) by other employers 
for the activity in the area of intended employment, unless the Secretary of 
Labor approves a higher minimum standard resulting from material changes in 
production methods. 

‘‘(6) GUARANTEE OF EMPLOYMENT.— 
‘‘(A) OFFER TO WORKER.—The employer shall guarantee the worker em-

ployment for the hourly equivalent of at least three-fourths of the work 
days of the total period of employment, beginning with the first work day 
after the arrival of the worker at the place of employment and ending on 
the date specified in the job offer. For purposes of this subparagraph, the 
hourly equivalent means the number of hours in the work days as stated 
in the job offer and shall exclude the worker’s Sabbath and Federal holi-
days. If the employer affords the worker less employment than that re-
quired under this paragraph, the employer shall pay the worker the 
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amount which the worker would have earned had the worker, in fact, 
worked for the guaranteed number of hours. 

‘‘(B) FAILURE TO WORK.—Any hours which the worker fails to work, up 
to a maximum of the number of hours specified in the job offer for a work 
day, when the worker has been offered an opportunity to do so, and all 
hours of work actually performed (including voluntary work in excess of the 
number of hours specified in the job offer in a work day, on the worker’s 
Sabbath, or on Federal holidays) may be counted by the employer in calcu-
lating whether the period of guaranteed employment has been met. 

‘‘(C) ABANDONMENT OF EMPLOYMENT; TERMINATION FOR CAUSE.—If the 
worker voluntarily abandons employment without good cause before the 
end of the contract period, or is terminated for cause, the worker is not en-
titled to the guarantee of employment described in subparagraph (A). 

‘‘(D) CONTRACT IMPOSSIBILITY.—If, before the expiration of the period of 
employment specified in the job offer, the services of the worker are no 
longer required for reasons beyond the control of the employer due to any 
form of natural disaster before the guarantee in subparagraph (A) is ful-
filled, the employer may terminate the worker’s employment. In the event 
of such termination, the employer shall fulfill the employment guarantee in 
subparagraph (A) for the work days that have elapsed from the first work 
day after the arrival of the worker to the termination of employment. The 
employer shall make efforts to transfer a United States worker to other 
comparable employment acceptable to the worker. If such transfer is not af-
fected, the employer shall provide the return transportation required in 
subsection (f)(2). 

‘‘(7) WAGE STANDARDS AFTER 2029.— 
‘‘(A) STUDY OF ADVERSE EFFECT WAGE RATE.—Beginning in fiscal year 

2026, the Secretary of Agriculture and Secretary of Labor shall jointly con-
duct a study that addresses— 

‘‘(i) whether the employment of H–2A workers has depressed the 
wages of United States farm workers; 

‘‘(ii) whether an adverse effect wage rate is necessary to protect the 
wages of United States farm workers in occupations in which H–2A 
workers are employed; 

‘‘(iii) whether alternative wage standards would be sufficient to pre-
vent wages in occupations in which H–2A workers are employed from 
falling below the wage level that would have prevailed in the absence 
of H–2A employment; 

‘‘(iv) whether any changes are warranted in the current methodolo-
gies for calculating the adverse effect wage rate and the prevailing 
wage rate; and 

‘‘(v) recommendations for future wage protection under this section. 
‘‘(B) FINAL REPORT.—Not later than October 1, 2027, the Secretary of Ag-

riculture and Secretary of Labor shall jointly prepare and submit a report 
to the Congress setting forth the findings of the study conducted under sub-
paragraph (A) and recommendations for future wage protections under this 
section. 

‘‘(C) CONSULTATION.—In conducting the study under subparagraph (A) 
and preparing the report under subparagraph (B), the Secretary of Agri-
culture and Secretary of Labor shall consult with representatives of agricul-
tural employers and an equal number of representatives of agricultural 
workers, at the national, State and local level. 

‘‘(D) WAGE DETERMINATION AFTER 2029.—Upon publication of the report 
described in subparagraph (B), the Secretary of Labor, in consultation with 
and the approval of the Secretary of Agriculture, shall make a rule to estab-
lish a process for annually determining the wage rate for purposes of para-
graph (1)(B) for fiscal years after 2029. Such process shall be designed to 
ensure that the employment of H-2A workers does not undermine the 
wages and working conditions of similarly employed United States workers. 

‘‘(e) HOUSING REQUIREMENTS.—Employers shall furnish housing in accordance 
with regulations established by the Secretary of Labor. Such regulations shall be 
consistent with the following: 

‘‘(1) IN GENERAL.—The employer shall be permitted at the employer’s option 
to provide housing meeting applicable Federal standards for temporary labor 
camps or to secure housing which meets the local standards for rental and/or 
public accommodations or other substantially similar class of habitation: Pro-
vided, That in the absence of applicable local standards, State standards for 
rental and/or public accommodations or other substantially similar class of habi-
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tation shall be met: Provided further, That in the absence of applicable local or 
State standards, Federal temporary labor camp standards shall apply. 

‘‘(2) FAMILY HOUSING.—Except as otherwise provided in subsection (i)(5), the 
employer shall provide family housing to workers with families who request it 
when it is the prevailing practice in the area and occupation of intended em-
ployment to provide family housing. 

‘‘(3) UNITED STATES WORKERS.—Notwithstanding paragraphs (1) and (2), an 
employer is not required to provide housing to United States workers who are 
reasonably able to return to their residence within the same day. 

‘‘(4) TIMING OF INSPECTION.— 
‘‘(A) IN GENERAL.—The Secretary of Labor or designee shall make a deter-

mination as to whether the housing furnished by an employer for a worker 
meets the requirements imposed by this subsection prior to the date on 
which the Secretary of Labor is required to make a certification with re-
spect to a petition for the admission of such worker. 

‘‘(B) TIMELY INSPECTION.—The Secretary of Labor shall provide a process 
for— 

‘‘(i) an employer to request inspection of housing up to 60 days before 
the date on which the employer will file a petition under this section; 
and 

‘‘(ii) annual inspection of housing for workers who are engaged in ag-
ricultural employment that is not of a seasonal or temporary nature. 

‘‘(f) TRANSPORTATION REQUIREMENTS.— 
‘‘(1) TRAVEL TO PLACE OF EMPLOYMENT.—A worker who completes 50 percent 

of the period of employment specified in the job order shall be reimbursed by 
the employer for the cost of the worker’s transportation and subsistence from 
the place from which the worker came to work for the employer (or place of last 
employment, if the worker traveled from such place) to the place of employ-
ment. 

‘‘(2) TRAVEL FROM PLACE OF EMPLOYMENT.—For a worker who completes the 
period of employment specified in the job order or who is terminated without 
cause, the employer shall provide or pay for the worker’s transportation and 
subsistence from the place of employment to the place from which the worker, 
disregarding intervening employment, came to work for the employer, or to the 
place of next employment, if the worker has contracted with a subsequent em-
ployer who has not agreed to provide or pay for the worker’s transportation and 
subsistence to such subsequent employer’s place of employment. 

‘‘(3) LIMITATION.— 
‘‘(A) AMOUNT OF REIMBURSEMENT.—Except as provided in subparagraph 

(B), the amount of reimbursement provided under paragraph (1) or (2) to 
a worker need not exceed the lesser of— 

‘‘(i) the actual cost to the worker of the transportation and subsist-
ence involved; or 

‘‘(ii) the most economical and reasonable common carrier transpor-
tation charges and subsistence costs for the distance involved. 

‘‘(B) DISTANCE TRAVELED.—For travel to or from the worker’s home coun-
try, if the travel distance between the worker’s home and the relevant con-
sulate is 50 miles or less, reimbursement for transportation and subsistence 
may be based on transportation to or from the consulate. 

‘‘(g) HEAT ILLNESS PREVENTION PLAN.—The employer shall maintain a reasonable 
plan that describes the employer’s procedures for the prevention of heat illness, in-
cluding appropriate training, access to water and shade, the provision of breaks, and 
the protocols for emergency response. Such plan shall— 

‘‘(1) be in writing in English and, to the extent necessary, any language com-
mon to a significant portion of the workers if they are not fluent in English; 
and 

‘‘(2) be posted at a conspicuous location at the worksite and provided to em-
ployees prior to the commencement of labor or services. 

‘‘(h) H–2A PETITION PROCEDURES.— 
‘‘(1) SUBMISSION OF PETITION AND JOB ORDER.— 

‘‘(A) IN GENERAL.—The employer shall submit information required for 
the adjudication of the H–2A petition, including a job order, through the 
electronic platform no more than 75 calendar days and no fewer than 60 
calendar days before the employer’s first date of need specified in the peti-
tion. 

‘‘(B) FILING BY AGRICULTURAL ASSOCIATIONS.—An association of agricul-
tural producers that use agricultural services may file an H–2A petition 
under subparagraph (A). If an association is a joint or sole employer of 
workers who perform agricultural labor or services, H–2A workers may be 
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used for the approved job opportunities of any of the association’s producer 
members and such workers may be transferred among its producer mem-
bers to perform the agricultural labor or services for which the petition was 
approved. 

‘‘(C) PETITIONS INVOLVING STAGGERED ENTRY.— 
‘‘(i) IN GENERAL.—Except as provided in clause (ii), an employer may 

file a petition involving employment in the same occupational classifica-
tion and same area of intended employment with multiple start dates 
if— 

‘‘(I) the petition involves temporary or seasonal employment and 
no more than 10 start dates; 

‘‘(II) the multiple start dates share a common end date that is 
no longer than 1 year after the first start date; 

‘‘(III) no more than 120 days separate the first start date and the 
final start date listed in the petition; and 

‘‘(IV) the need for multiple start dates arises from variations in 
labor needs associated with the job opportunity identified in the pe-
tition. 

‘‘(ii) LABOR CONTRACTORS.—A labor contractor may not file a petition 
described in clause (i) unless the labor contractor— 

‘‘(I) is filing as a joint employer with its contractees, or is oper-
ating in a State in which joint employment and liability between 
the labor contractor and its contractees is otherwise established; or 

‘‘(II) has posted and is maintaining a premium surety bond as 
described in subsection (l)(1). 

‘‘(2) LABOR CERTIFICATION.— 
‘‘(A) REVIEW OF JOB ORDER.— 

‘‘(i) IN GENERAL.—The Secretary of Labor, in consultation with the 
relevant State workforce agency, shall review the job order for compli-
ance with this section and notify the employer through the electronic 
platform of any deficiencies not later than 7 business days from the 
date the employer submits the necessary information required under 
paragraph (1)(A). The employer shall be provided 5 business days to re-
spond to any such notice of deficiency. 

‘‘(ii) STANDARD.—The job order must include all material terms and 
conditions of employment, including the requirements of this section, 
and must be otherwise consistent with the minimum standards pro-
vided under Federal, State or local law. In considering the question of 
whether a specific qualification is appropriate in a job order, the Sec-
retary of Labor shall apply the normal and accepted qualification re-
quired by non-H–2A employers in the same or comparable occupations 
and crops. 

‘‘(iii) EMERGENCY PROCEDURES.—The Secretary of Labor shall estab-
lish emergency procedures for the curing of deficiencies that cannot be 
resolved during the period described in clause (i). 

‘‘(B) APPROVAL OF JOB ORDER.— 
‘‘(i) IN GENERAL.—Upon approval of the job order, the Secretary of 

Labor shall immediately place for public examination a copy of the job 
order on the online job registry, and the State workforce agency serving 
the area of intended employment shall commence the recruitment of 
United States workers. 

‘‘(ii) REFERRAL OF UNITED STATES WORKERS.—The Secretary of Labor 
and State workforce agency shall keep the job order active until the 
end of the period described in subsection (c)(2) and shall refer to the 
employer each United States worker who applies for the job oppor-
tunity. 

‘‘(C) REVIEW OF INFORMATION FOR DEFICIENCIES.—Within 7 business days 
of the approval of the job order, the Secretary of Labor shall review the in-
formation necessary to make a labor certification and notify the employer 
through the electronic platform if such information does not meet the 
standards for approval. Such notification shall include a description of any 
deficiency, and the employer shall be provided 5 business days to cure such 
deficiency. 

‘‘(D) CERTIFICATION AND AUTHORIZATION OF WORKERS.—Not later than 30 
days before the date that labor or services are first required to be per-
formed, the Secretary of Labor shall issue the requested labor certification 
if the Secretary determines that the requirements for certification set forth 
in this section have been met. 
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‘‘(E) EXPEDITED ADMINISTRATIVE APPEALS OF CERTAIN DETERMINATIONS.— 
The Secretary of Labor shall by regulation establish a procedure for an em-
ployer to request the expedited review of a denial of a labor certification 
under this section, or the revocation of such a certification. Such procedure 
shall require the Secretary to expeditiously, but no later than 72 hours 
after expedited review is requested, issue a de novo determination on a 
labor certification that was denied in whole or in part because of the avail-
ability of able, willing and qualified workers if the employer demonstrates, 
consistent with subsection (c)(3)(B), that such workers are not actually 
available at the time or place such labor or services are required. 

‘‘(3) PETITION DECISION.— 
‘‘(A) IN GENERAL.—Not later than 7 business days after the Secretary of 

Labor issues the certification, the Secretary of Homeland Security shall 
issue a decision on the petition and shall transmit a notice of action to the 
petitioner via the electronic platform. 

‘‘(B) APPROVAL.—Upon approval of a petition under this section, the Sec-
retary of Homeland Security shall ensure that such approval is noted in the 
electronic platform and is available to the Secretary of State and U.S. Cus-
toms and Border Protection, as necessary, to facilitate visa issuance and ad-
mission. 

‘‘(C) PARTIAL APPROVAL.—A petition for multiple named beneficiaries may 
be partially approved with respect to eligible beneficiaries notwithstanding 
the ineligibility, or potential ineligibility, of one or more other beneficiaries. 

‘‘(D) POST-CERTIFICATION AMENDMENTS.—The Secretary of Labor shall 
provide a process for amending a request for labor certification in conjunc-
tion with an H–2A petition, subsequent to certification by the Secretary of 
Labor, in cases in which the requested amendment does not materially 
change the petition (including the job order). 

‘‘(4) ROLES OF AGRICULTURAL ASSOCIATIONS.— 
‘‘(A) MEMBER’S VIOLATION DOES NOT NECESSARILY DISQUALIFY ASSOCIA-

TION OR OTHER MEMBERS.—If an individual producer member of a joint em-
ployer association is determined to have committed an act that results in 
the denial of a petition with respect to the member, the denial shall apply 
only to that member of the association unless the Secretary of Labor deter-
mines that the association or other member participated in, had knowledge 
of, or reason to know of, the violation. 

‘‘(B) ASSOCIATION’S VIOLATION DOES NOT NECESSARILY DISQUALIFY MEM-
BERS.— 

‘‘(i) If an association representing agricultural producers as a joint 
employer is determined to have committed an act that results in the 
denial of a petition with respect to the association, the denial shall 
apply only to the association and does not apply to any individual pro-
ducer member of the association unless the Secretary of Labor deter-
mines that the member participated in, had knowledge of, or reason to 
know of, the violation. 

‘‘(ii) If an association of agricultural producers certified as a sole em-
ployer is determined to have committed an act that results in the de-
nial of a petition with respect to the association, no individual producer 
member of such association may be the beneficiary of the services of 
H–2A workers in the commodity and occupation in which such aliens 
were employed by the association which was denied during the period 
such denial is in force, unless such producer member employs such 
aliens in the commodity and occupation in question directly or through 
an association which is a joint employer of such workers with the pro-
ducer member. 

‘‘(5) SPECIAL PROCEDURES.—The Secretary of Labor, in consultation with the 
Secretary of Agriculture and Secretary of Homeland Security, may by regulation 
establish alternate procedures that reasonably modify program requirements 
under this section, when the Secretary determines that such modifications are 
required due to the unique nature of the work involved. 

‘‘(6) CONSTRUCTION OCCUPATIONS.—An employer may not file a petition under 
this section on behalf of a worker if the majority of the worker’s duties will fall 
within a construction or extraction occupational classification. 

‘‘(i) NON-TEMPORARY OR -SEASONAL NEEDS.— 
‘‘(1) IN GENERAL.—Notwithstanding the requirement in section 

101(a)(15)(H)(ii)(a) that the agricultural labor or services performed by an H– 
2A worker be of a temporary or seasonal nature, the Secretary of Homeland Se-
curity may, consistent with the provisions of this subsection, approve a petition 
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for an H–2A worker to perform agricultural services or labor that is not of a 
temporary or seasonal nature. 

‘‘(2) NUMERICAL LIMITATIONS.— 
‘‘(A) FIRST 3 FISCAL YEARS.—The total number of aliens who may be 

issued visas or otherwise provided H–2A nonimmigrant status under para-
graph (1) for the first fiscal year during which the first visa is issued under 
such paragraph and for each of the following two fiscal years may not ex-
ceed 20,000. 

‘‘(B) FISCAL YEARS 4 THROUGH 10.— 
‘‘(i) IN GENERAL.—The total number of aliens who may be issued 

visas or otherwise provided H–2A nonimmigrant status under para-
graph (1) for the first fiscal year following the fiscal years referred to 
in subparagraph (A) and for each of the following six fiscal years may 
not exceed a numerical limitation jointly imposed by the Secretary of 
Agriculture and Secretary of Labor in accordance with clause (ii). 

‘‘(ii) ANNUAL ADJUSTMENTS.—For each fiscal year referred to in clause 
(i), the Secretary of Agriculture and Secretary of Labor, in consultation 
with the Secretary of Homeland Security, shall establish a numerical 
limitation for purposes of clause (i). Such numerical limitation may not 
be lower 20,000 and may not vary by more than 12.5 percent compared 
to the numerical limitation applicable to the immediately preceding fis-
cal year. In establishing such numerical limitation, the Secretaries 
shall consider appropriate factors, including— 

‘‘(I) a demonstrated shortage of agricultural workers; 
‘‘(II) the level of unemployment and underemployment of agricul-

tural workers during the preceding fiscal year; 
‘‘(III) the number of H–2A workers sought by employers during 

the preceding fiscal year to engage in agricultural labor or services 
not of a temporary or seasonal nature; 

‘‘(IV) the number of such H–2A workers issued a visa in the most 
recent fiscal year who remain in the United States in compliance 
with the terms of such visa; 

‘‘(V) the estimated number of United States workers, including 
workers who obtained certified agricultural worker status under 
title I of the Farm Workforce Modernization Act of 2019, who 
worked during the preceding fiscal year in agricultural labor or 
services not of a temporary or seasonal nature; 

‘‘(VI) the number of such United States workers who accepted 
jobs offered by employers using the online job registry during the 
preceding fiscal year; 

‘‘(VII) any growth or contraction of the United States agricultural 
industry that has increased or decreased the demand for agricul-
tural workers; and 

‘‘(VIII) any changes in the real wages paid to agricultural work-
ers in the United States as an indication of a shortage or surplus 
of agricultural labor. 

‘‘(C) SUBSEQUENT FISCAL YEARS.—For each fiscal year following the fiscal 
years referred to in subparagraph (B), the Secretary of Agriculture and Sec-
retary of Labor shall jointly determine, in consultation with the Secretary 
of Homeland Security, and after considering appropriate factors, including 
those factors listed in subclauses (I) through (VIII) of subparagraph (B)(ii), 
whether to establish a numerical limitation for that fiscal year. If a numer-
ical limitation is so established— 

‘‘(i) such numerical limitation may not be lower than highest number 
of aliens admitted under this subsection in any of the three fiscal years 
immediately preceding the fiscal year for which the numerical limita-
tion is to be established; and 

‘‘(ii) the total number of aliens who may be issued visas or otherwise 
provided H–2A nonimmigrant status under paragraph (1) for that fiscal 
year may not exceed such numerical limitation. 

‘‘(D) EMERGENCY PROCEDURES.—The Secretary of Agriculture and Sec-
retary of Labor, in consultation with the Secretary of Homeland Security, 
shall jointly establish by regulation procedures for immediately adjusting a 
numerical limitation imposed under subparagraph (B) or (C) to account for 
significant labor shortages. 

‘‘(3) ALLOCATION OF VISAS.— 
‘‘(A) BI-ANNUAL ALLOCATION.—The annual allocation of visas described in 

paragraph (2) shall be evenly allocated between two halves of the fiscal 
year unless the Secretary of Homeland Security, in consultation with the 
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Secretary of Agriculture and Secretary of Labor, determines that an alter-
native allocation would better accommodate demand for visas. Any unused 
visas in the first half of the fiscal year shall be added to the allocation for 
the subsequent half of the same fiscal year. 

‘‘(B) RESERVE FOR DAIRY LABOR OR SERVICES.— 
‘‘(i) IN GENERAL.—Of the visa numbers made available in each half 

of the fiscal year pursuant to subparagraph (A), 50 percent of such 
visas shall be reserved for employers filing petitions seeking H–2A 
workers to engage in agricultural labor or services in the dairy indus-
try. 

‘‘(ii) EXCEPTION.—If, after four months have elapsed in one half of the 
fiscal year, the Secretary of Homeland Security determines that appli-
cation of clause (i) will result in visas going unused during that half 
of the fiscal year, clause (i) shall not apply to visas under this para-
graph during the remainder of such calendar half. 

‘‘(4) ANNUAL ROUND TRIP HOME.— 
‘‘(A) IN GENERAL.—In addition to the other requirements of this section, 

an employer shall provide H–2A workers employed under this subsection, 
at no cost to such workers, with annual round trip travel, including trans-
portation and subsistence during travel, to their homes in their commu-
nities of origin. The employer must provide such travel within 14 months 
of the initiation of the worker’s employment, and no more than 14 months 
can elapse between each required period of travel. 

‘‘(B) LIMITATION.—The cost of travel under subparagraph (A) need not ex-
ceed the lesser of— 

‘‘(i) the actual cost to the worker of the transportation and subsist-
ence involved; or 

‘‘(ii) the most economical and reasonable common carrier transpor-
tation charges and subsistence costs for the distance involved. 

‘‘(5) FAMILY HOUSING.—An employer seeking to employ an H–2A worker pur-
suant to this subsection shall offer family housing to workers with families if 
such workers are engaged in agricultural employment that is not of a seasonal 
or temporary nature. The worker may reject such an offer. The employer may 
not charge the worker for the worker’s housing, except that if the worker ac-
cepts family housing, a prorated rent based on the fair market value for such 
housing may be charged for the worker’s family members. 

‘‘(6) WORKPLACE SAFETY PLAN FOR DAIRY EMPLOYEES.— 
‘‘(A) IN GENERAL.—If an employer is seeking to employ a worker in agri-

cultural labor or services in the dairy industry pursuant to this subsection, 
the employer must report incidents consistent with the requirements under 
section 1904.39 of title 29, Code of Federal Regulations, and maintain an 
effective worksite safety and compliance plan to prevent workplace acci-
dents and otherwise ensure safety. Such plan shall— 

‘‘(i) be in writing in English and, to the extent necessary, any lan-
guage common to a significant portion of the workers if they are not 
fluent in English; and 

‘‘(ii) be posted at a conspicuous location at the worksite and provided 
to employees prior to the commencement of labor or services. 

‘‘(B) CONTENTS OF PLAN.—The Secretary of Labor, in consultation with 
the Secretary of Agriculture, shall establish by regulation the minimum re-
quirements for the plan described in subparagraph (A). Such plan shall in-
clude measures to— 

‘‘(i) require workers (other than the employer’s family members) 
whose positions require contact with animals to complete animal care 
training, including animal handling and job-specific animal care; 

‘‘(ii) protect against sexual harassment and violence, resolve com-
plaints involving harassment or violence, and protect against retalia-
tion against workers reporting harassment or violence; and 

‘‘(iii) contain other provisions necessary for ensuring workplace safe-
ty, as determined by the Secretary of Labor, in consultation with the 
Secretary of Agriculture. 

‘‘(j) ELIGIBILITY FOR H-2A STATUS AND ADMISSION TO THE UNITED STATES.— 
‘‘(1) DISQUALIFICATION.—An alien shall be ineligible for admission to the 

United States as an H–2A worker pursuant to a petition filed under this section 
if the alien was admitted to the United States as an H–2A worker within the 
past 5 years of the date the petition was filed and— 

‘‘(A) violated a material provision of this section, including the require-
ment to promptly depart the United States when the alien’s authorized pe-
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riod of admission has expired, unless the alien has good cause for such fail-
ure to depart; or 

‘‘(B) otherwise violated a term or condition of admission into the United 
States as an H–2A worker. 

‘‘(2) VISA VALIDITY.—A visa issued to an H–2A worker shall be valid for three 
years and shall allow for multiple entries during the approved period of admis-
sion. 

‘‘(3) PERIOD OF AUTHORIZED STAY; ADMISSION.— 
‘‘(A) IN GENERAL.—An alien admissible as an H–2A worker shall be au-

thorized to stay in the United States for the period of employment specified 
in the petition approved by the Secretary of Homeland Security under this 
section. The maximum continuous period of authorized stay for an H–2A 
worker is 36 months. 

‘‘(B) REQUIREMENT TO REMAIN OUTSIDE THE UNITED STATES.—In the case 
of an H–2A worker whose maximum continuous period of authorized stay 
(including any extensions) has expired, the alien may not again be eligible 
for such stay until the alien remains outside the United States for a cumu-
lative period of at least 45 days. 

‘‘(C) EXCEPTIONS.—The Secretary of Homeland Security shall deduct ab-
sences from the United States that take place during an H–2A worker’s pe-
riod of authorized stay from the period that the alien is required to remain 
outside the United States under subparagraph (B), if the alien or the alien’s 
employer requests such a deduction, and provides clear and convincing 
proof that the alien qualifies for such a deduction. Such proof shall consist 
of evidence including, but not limited to, arrival and departure records, cop-
ies of tax returns, and records of employment abroad. 

‘‘(D) ADMISSION.—In addition to the maximum continuous period of au-
thorized stay, an H–2A worker’s authorized period of admission shall in-
clude an additional period of 10 days prior to the beginning of the period 
of employment for the purpose of traveling to the place of employment and 
45 days at the end of the period of employment for the purpose of traveling 
home or seeking an extension of status based on a subsequent offer of em-
ployment if the worker has not reached the maximum continuous period of 
authorized stay under subparagraph (A) (subject to the exceptions in sub-
paragraph (C)). 

‘‘(4) CONTINUING H-2A WORKERS.— 
‘‘(A) SUCCESSIVE EMPLOYMENT.—An H–2A worker is authorized to start 

new or concurrent employment upon the filing of a nonfrivolous H–2A peti-
tion, or as of the requested start date, whichever is later if— 

‘‘(i) the petition to start new or concurrent employment was filed 
prior to the expiration of the H–2A worker’s period of admission as de-
fined in paragraph (3)(D); and 

‘‘(ii) the H–2A worker has not been employed without authorization 
in the United States from the time of last admission to the United 
States in H–2A status through the filing of the petition for new employ-
ment. 

‘‘(B) PROTECTION DUE TO IMMIGRANT VISA BACKLOGS.—Notwithstanding 
the limitations on the period of authorized stay described in paragraph (3), 
any H–2A worker who— 

‘‘(i) is the beneficiary of an approved petition, filed under section 
204(a)(1)(E) or (F) for preference status under section 203(b)(3)(A)(iii); 
and 

‘‘(ii) is eligible to be granted such status but for the annual limita-
tions on visas under section 203(b)(3)(A), 

may apply for, and the Secretary of Homeland Security may grant, an ex-
tension of such nonimmigrant status until the Secretary of Homeland Secu-
rity issues a final administrative decision on the alien’s application for ad-
justment of status or the Secretary of State issues a final decision on the 
alien’s application for an immigrant visa. 

‘‘(5) ABANDONMENT OF EMPLOYMENT.— 
‘‘(A) IN GENERAL.—Except as provided in subparagraph (B), an H–2A 

worker who abandons the employment which was the basis for the worker’s 
authorized stay, without good cause, shall be considered to have failed to 
maintain H–2A status and shall depart the United States or be subject to 
removal under section 237(a)(1)(C)(i). 

‘‘(B) GRACE PERIOD TO SECURE NEW EMPLOYMENT.—An H–2A worker shall 
not be considered to have failed to maintain H–2A status solely on the basis 
of a cessation of the employment on which the alien’s classification was 
based for a period of 45 consecutive days, or until the end of the authorized 
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validity period, whichever is shorter, once during each authorized validity 
period. 

‘‘(k) REQUIRED DISCLOSURES.— 
‘‘(1) DISCLOSURE OF WORK CONTRACT.—Not later than the time the H–2A 

worker applies for a visa, the employer shall provide the worker with a copy 
of the work contract that includes the disclosures and rights under this section 
(or in the absence of such a contract, a copy of the job order and proof of the 
certification described in subparagraphs (B) and (D) of subsection (h)(2)). An H– 
2A worker moving from one H–2A employer to a subsequent H–2A employer 
shall be provided with a copy of the new employment contract no later than the 
time an offer of employment is made by the subsequent employer. 

‘‘(2) HOURS AND EARNINGS STATEMENTS.—The employer shall furnish to H–2A 
workers, on or before each payday, in 1 or more written statements— 

‘‘(A) the worker’s total earnings for the pay period; 
‘‘(B) the worker’s hourly rate of pay, piece rate of pay, or both; 
‘‘(C) the hours of employment offered to the worker and the hours of em-

ployment actually worked; 
‘‘(D) if piece rates of pay are used, the units produced daily; 
‘‘(E) an itemization of the deductions made from the worker’s wages; and 
‘‘(F) any other information required by Federal, State or local law. 

‘‘(3) NOTICE OF WORKER RIGHTS.—The employer must post and maintain in a 
conspicuous location at the place of employment, a poster provided by the Sec-
retary of Labor in English, and, to the extent necessary, any language common 
to a significant portion of the workers if they are not fluent in English, which 
sets out the rights and protections for workers employed pursuant to this sec-
tion. 

‘‘(l) LABOR CONTRACTORS; FOREIGN LABOR RECRUITERS; PROHIBITION ON FEES.— 
‘‘(1) LABOR CONTRACTORS.— 

‘‘(A) SURETY BOND.—An employer that is a labor contractor who seeks to 
employ H–2A workers shall maintain a surety bond in an amount required 
under subparagraph (B). Such bond shall be payable to the Secretary of 
Labor or pursuant to the resolution of a civil or criminal proceeding, for the 
payment of wages and benefits, including any assessment of interest, owed 
to an H-2A worker or a similarly employed United States worker, or a 
United States worker who has been rejected or displaced in violation of this 
section. 

‘‘(B) AMOUNT OF BOND.—The Secretary of Labor shall annually publish in 
the Federal Register a schedule of required bond amounts that are deter-
mined by such Secretary to be sufficient for labor contractors to discharge 
financial obligations under this section based on the number of workers the 
labor contractor seeks to employ and the wages such workers are required 
to be paid. 

‘‘(C) PREMIUM BOND.—A labor contractor seeking to file a petition involv-
ing more than 1 start date under subsection (h)(1)(C) shall maintain a sur-
ety bond that is at least 15 percent higher than the applicable bond amount 
determined by the Secretary under subparagraph (B). 

‘‘(D) USE OF FUNDS.—Any sums paid to the Secretary under subpara-
graph (A) that are not paid to a worker because of the inability to do so 
within a period of 5 years following the date of a violation giving rise to 
the obligation to pay shall remain available to the Secretary without fur-
ther appropriation until expended to support the enforcement of this sec-
tion. 

‘‘(2) FOREIGN LABOR RECRUITING.—If the employer has retained the services 
of a foreign labor recruiter, the employer shall use a foreign labor recruiter reg-
istered under section 251 of the Farm Workforce Modernization Act of 2019. 

‘‘(3) PROHIBITION AGAINST EMPLOYEES PAYING FEES.—Neither the employer 
nor its agents shall seek or receive payment of any kind from any worker for 
any activity related to the H–2A process, including payment of the employer’s 
attorneys’ fees, application fees, or recruitment costs. An employer and its 
agents may receive reimbursement for costs that are the responsibility and pri-
marily for the benefit of the worker, such as government-required passport fees. 

‘‘(4) THIRD PARTY CONTRACTS.—The contract between an employer and any 
labor contractor or any foreign labor recruiter (or any agent of such labor con-
tractor or foreign labor recruiter) whom the employer engages shall include a 
term providing for the termination of such contract for cause if the contractor 
or recruiter, either directly or indirectly, in the placement or recruitment of H– 
2A workers seeks or receives payments or other compensation from prospective 
employees. Upon learning that a labor contractor or foreign labor recruiter has 
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sought or collected such payments, the employer shall so terminate any con-
tracts with such contractor or recruiter. 

‘‘(m) ENFORCEMENT AUTHORITY.— 
‘‘(1) IN GENERAL.—The Secretary of Labor is authorized to take such actions 

against employers, including imposing appropriate penalties and seeking mone-
tary and injunctive relief and specific performance of contractual obligations, as 
may be necessary to ensure compliance with the requirements of this section 
and with the applicable terms and conditions of employment. 

‘‘(2) COMPLAINT PROCESS.— 
‘‘(A) PROCESS.—The Secretary of Labor shall establish a process for the 

receipt, investigation, and disposition of complaints alleging failure of an 
employer to comply with the requirements under this section and with the 
applicable terms and conditions of employment. 

‘‘(B) FILING.—A complaint referred to in subparagraph (A) may be filed 
not later than 2 years after the date of the conduct that is the subject of 
the complaint. 

‘‘(C) COMPLAINT NOT EXCLUSIVE.—A complaint filed under this paragraph 
is not an exclusive remedy and the filing of such a complaint does not waive 
any rights or remedies of the aggrieved party under this law or other laws. 

‘‘(D) DECISION AND REMEDIES.—If the Secretary of Labor finds, after no-
tice and opportunity for a hearing, that the employer failed to comply with 
the requirements of this section or the terms and conditions of employment, 
the Secretary of Labor may require payment of unpaid wages, unpaid bene-
fits, fees assessed in violation of this section, damages, and civil money pen-
alties. The Secretary is also authorized to impose other administrative rem-
edies, including disqualification of the employer from utilizing the H–2A 
program for a period of up to 5 years in the event of willful or multiple ma-
terial violations. The Secretary is authorized to permanently disqualify an 
employer from utilizing the H–2A program upon a subsequent finding in-
volving willful or multiple material violations. 

‘‘(E) DISPOSITION OF PENALTIES.—Civil penalties collected under this 
paragraph shall be deposited into the H–2A Labor Certification Fee Ac-
count established under section 203 of the Farm Workforce Modernization 
Act of 2019. 

‘‘(3) STATUTORY CONSTRUCTION.—Nothing in this subsection may be construed 
as limiting the authority of the Secretary of Labor to conduct an investigation— 

‘‘(A) under any other law, including any law affecting migrant and sea-
sonal agricultural workers; or 

‘‘(B) in the absence of a complaint. 
‘‘(4) RETALIATION PROHIBITED.—It is a violation of this subsection for any per-

son who has filed a petition under this section to intimidate, threaten, restrain, 
coerce, blacklist, discharge, or in any other manner discriminate against, or to 
cause any person to intimidate, threaten, restrain, coerce, blacklist, or in any 
manner discriminate against, an employee, including a former employee or an 
applicant for employment, because the employee— 

‘‘(A) has disclosed information to the employer, or to any other person, 
that the employee reasonably believes evidences a violation under this sec-
tion, or any rule or regulation relating to this section; 

‘‘(B) has filed a complaint concerning the employer’s compliance with the 
requirements under this section or any rule or regulation pertaining to this 
section; 

‘‘(C) cooperates or seeks to cooperate in an investigation or other pro-
ceeding concerning the employer’s compliance with the requirements under 
this section or any rule or regulation pertaining to this section; or 

‘‘(D) has taken steps to exercise or assert any right or protection under 
the provisions of this section, or any rule or regulation pertaining to this 
section, or any other relevant Federal, State, or local law. 

‘‘(5) INTERAGENCY COMMUNICATION.—The Secretary of Labor, in consultation 
with the Secretary of Homeland Security, Secretary of State and the Equal Em-
ployment Opportunity Commission, shall establish mechanisms by which the 
agencies and their components share information, including by public electronic 
means, regarding complaints, studies, investigations, findings and remedies re-
garding compliance by employers with the requirements of the H–2A program 
and other employment-related laws and regulations. 

‘‘(n) DEFINITIONS.—In this section: 
‘‘(1) DISPLACE.—The term ‘displace’ means to lay off a similarly employed 

United States worker, other than for lawful job-related reasons, in the occupa-
tion and area of intended employment for the job for which H–2A workers are 
sought. 
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‘‘(2) H–2A WORKER.—The term ‘H–2A worker’ means a nonimmigrant de-
scribed in section 101(a)(15)(H)(ii)(a). 

‘‘(3) JOB ORDER.—The term ‘job order’ means the document containing the ma-
terial terms and conditions of employment, including obligations and assurances 
required under this section or any other law. 

‘‘(4) ONLINE JOB REGISTRY.—The term ‘online job registry’ means the online 
job registry of the Secretary of Labor required under section 201(b) of the Farm 
Workforce Modernization Act of 2019 (or similar successor registry). 

‘‘(5) SIMILARLY EMPLOYED.—The term ‘similarly employed’, in the case of a 
worker, means a worker in the same occupational classification as the classifica-
tion or classifications for which the H–2A worker is sought. 

‘‘(6) UNITED STATES WORKER.—The term ‘United States worker’ means any 
worker who is— 

‘‘(A) a citizen or national of the United States; 
‘‘(B) an alien who is lawfully admitted for permanent residence, is admit-

ted as a refugee under section 207, is granted asylum under section 208, 
or is an immigrant otherwise authorized to be employed in the United 
States; 

‘‘(C) an alien granted certified agricultural worker status under title I of 
the Farm Workforce Modernization Act of 2019; or 

‘‘(D) an individual who is not an unauthorized alien (as defined in section 
274A(h)(3)) with respect to the employment in which the worker is engag-
ing. 

‘‘(o) FEES; AUTHORIZATION OF APPROPRIATIONS.— 
‘‘(1) FEES.— 

‘‘(A) IN GENERAL.—The Secretary of Homeland Security shall impose a fee 
to process petitions under this section. Such fee shall be set at a level that 
is sufficient to recover the reasonable costs of processing the petition, in-
cluding the reasonable costs of providing labor certification by the Secretary 
of Labor. 

‘‘(B) DISTRIBUTION.—Fees collected under subparagraph (A) shall be de-
posited as offsetting receipts into the immigration examinations fee account 
in section 286(m), except that the portion of fees assessed for the Secretary 
of Labor shall be deposited into the H–2A Labor Certification Fee Account 
established pursuant to section 203(c) of the Farm Workforce Modernization 
Act of 2019 . 

‘‘(2) APPROPRIATIONS.—There are authorized to be appropriated for each fiscal 
year such sums as necessary for the purposes of— 

‘‘(A) recruiting United States workers for labor or services which might 
otherwise be performed by H–2A workers, including by ensuring that State 
workforce agencies are sufficiently funded to fulfill their functions under 
this section; 

‘‘(B) enabling the Secretary of Labor to make determinations and certifi-
cations under this section and under section 212(a)(5)(A)(i); 

‘‘(C) monitoring the terms and conditions under which H–2A workers 
(and United States workers employed by the same employers) are employed 
in the United States; and 

‘‘(D) enabling the Secretary of Agriculture to carry out the Secretary of 
Agriculture’s duties and responsibilities under this section.’’. 

SEC. 203. AGENCY ROLES AND RESPONSIBILITIES. 

(a) RESPONSIBILITIES OF THE SECRETARY OF LABOR.—With respect to the adminis-
tration of the H–2A program, the Secretary of Labor shall be responsible for— 

(1) consulting with State workforce agencies to— 
(A) review and process job orders; 
(B) facilitate the recruitment and referral of able, willing and qualified 

United States workers who will be available at the time and place needed; 
(C) determine prevailing wages and practices; and 
(D) conduct timely inspections to ensure compliance with applicable Fed-

eral, State, or local housing standards and Federal regulations for H–2A 
housing; 

(2) determining whether the employer has met the conditions for approval of 
the H–2A petition described in section 218(a) of the Immigration and Nation-
ality Act (8 U.S.C. 1188(a)); 

(3) determining, in consultation with the Secretary of Agriculture, whether a 
job opportunity is of a seasonal or temporary nature; 

(4) determining whether the employer has complied or will comply with the 
H–2A program requirements set forth in section 218 of the Immigration and 
Nationality Act (8 U.S.C. 1188); 
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(5) processing and investigating complaints consistent with section 218(m) of 
the Immigration and Nationality Act (8 U.S.C. 1188(m)); and 

(6) ensuring that guidance to State workforce agencies to conduct wage sur-
veys is regularly updated. 

(b) RESPONSIBILITIES OF THE SECRETARY OF HOMELAND SECURITY.—With respect 
to the administration of the H–2A program, the Secretary of Homeland Security 
shall be responsible for— 

(1) adjudicating petitions for the admission of H–2A workers, which shall in-
clude an assessment as to whether each beneficiary will be employed in accord-
ance with the terms and conditions of the certification and whether any named 
beneficiaries qualify for such employment; 

(2) transmitting a copy of the final decision on the petition to the employer, 
and in the case of approved petitions, ensuring that the petition approval is re-
flected in the electronic platform to facilitate the prompt issuance of a visa by 
the Department of State (if required) and the admission of the H–2A workers 
to the United States; and 

(3) establishing a reliable and secure method through which H–2A workers 
can access information about their H–2A visa status, including information on 
pending, approved, or denied petitions to extend such status. 

(c) ESTABLISHMENT OF ACCOUNT AND USE OF FUNDS.— 
(1) ESTABLISHMENT OF ACCOUNT.—There is established in the general fund of 

the Treasury a separate account, which shall be known as the ‘‘H–2A Labor 
Certification Fee Account’’. Notwithstanding any other provisions of law, there 
shall be deposited as offsetting receipts into the account all amounts— 

(A) collected as a civil penalty under section 218(m)(2)(E)of the Immigra-
tion and Nationality Act; and 

(B) collected as a fee under section 218(o)(1)(B) of the Immigration and 
Nationality Act. 

(2) USE OF FEES.—Amounts deposited into the H–2A Labor Certification Fee 
Account shall be available (except as otherwise provided in this paragraph) 
without fiscal year limitation and without the requirement for specification in 
appropriations Acts to the Secretary of Labor for use, directly or through grants, 
contracts, or other arrangements, in such amounts as the Secretary of Labor de-
termines are necessary for the costs of Federal and State administration in car-
rying out activities in connection with labor certification under section 218 of 
the Immigration and Nationality Act. Such costs may include personnel salaries 
and benefits, equipment and infrastructure for adjudication and customer serv-
ice processes, the operation and maintenance of an on-line job registry, and pro-
gram integrity activities. The Secretary, in determining what amounts to trans-
fer to States for State administration in carrying out activities in connection 
with labor certification under section 218 of the Immigration and Nationality 
Act shall consider the number of H–2A workers employed in that State and 
shall adjust the amount transferred to that State accordingly. In addition, 10 
percent of the amounts deposited into the H–2A Labor Certification Fee Account 
shall be available to the Office of Inspector General of the Department of Labor 
to conduct audits and criminal investigations relating to such foreign labor cer-
tification programs. 

(3) ADDITIONAL FUNDS.—Amounts available under paragraph (1) shall be 
available in addition to any other funds appropriated or made available to the 
Department of Labor under other laws, including section 218(o)(2) of the Immi-
gration and Nationality Act. 

SEC. 204. WORKER PROTECTION AND COMPLIANCE. 

(a) EQUALITY OF TREATMENT.—H–2A workers shall not be denied any right or 
remedy under any Federal, State, or local labor or employment law applicable to 
United States workers engaged in agricultural employment. 

(b) APPLICABILITY OF OTHER LAWS.— 
(1) MIGRANT AND SEASONAL AGRICULTURAL WORKER PROTECTION ACT.—H–2A 

workers shall be considered migrant agricultural workers for purposes of the 
Migrant and Seasonal Agricultural Worker Protection Act (29 U.S.C. 1801 et 
seq.). 

(2) WAIVER OF RIGHTS PROHIBITED.—Agreements by H–2A workers to waive 
or modify any rights or protections under this Act or section 218 of the Immi-
gration and Nationality Act (8 U.S.C. 1188) shall be considered void or contrary 
to public policy except as provided in a collective bargaining agreement with a 
bona fide labor organization. 

(3) MEDIATION.— 
(A) FREE MEDIATION SERVICES.—The Federal Mediation and Conciliation 

Service shall be available to assist in resolving disputes arising under this 
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section between H–2A workers and agricultural employers without charge 
to the parties. 

(B) COMPLAINT.—If an H–2A worker files a civil lawsuit alleging one or 
more violations of section 218 of the Immigration and Nationality Act (8 
U.S.C. 1188), the Fair Labor Standards Act of 1938 (29 U.S.C. 201 et seq.), 
or the Migrant and Seasonal Agricultural Worker Protection Act (29 U.S.C. 
1801 et seq.), not later than 60 days after the filing of proof of service of 
the complaint, a party to the lawsuit may file a request with the Federal 
Mediation and Conciliation Service to assist the parties in reaching a satis-
factory resolution of all issues involving all parties to the dispute. 

(C) NOTICE.—Upon filing a request under subparagraph (B) and giving of 
notice to the parties, the parties shall attempt mediation within the period 
specified in subparagraph (D), except that nothing in this paragraph shall 
limit the ability of a court to order preliminary injunctive relief to protect 
health and safety. 

(D) 90-DAY LIMIT.—The Federal Mediation and Conciliation Service may 
conduct mediation or other nonbinding dispute resolution activities for a pe-
riod not to exceed 90 days beginning on the date on which the Federal Me-
diation and Conciliation Service receives a request for assistance under sub-
paragraph (B) unless the parties agree to an extension of such period. 

(E) AUTHORIZATION OF APPROPRIATIONS.— 
(i) IN GENERAL.—Subject to clause (ii), there is authorized to be ap-

propriated to the Federal Mediation and Conciliation Service, $500,000 
for each fiscal year to carry out this subparagraph. 

(ii) MEDIATION.—Notwithstanding any other provision of law, the Di-
rector of the Federal Mediation and Conciliation Service is authorized— 

(I) to conduct the mediation or other dispute resolution activities 
from any other account containing amounts available to the Direc-
tor; and 

(II) to reimburse such account with amounts appropriated pursu-
ant to clause (i). 

(F) PRIVATE MEDIATION.—If all parties agree, a private mediator may be 
employed as an alternative to the Federal Mediation and Conciliation Serv-
ice. 

(c) FARM LABOR CONTRACTOR REQUIREMENTS.— 
(1) SURETY BONDS.— 

(A) REQUIREMENT.—Section 101 of the Migrant and Seasonal Agricultural 
Worker Protection Act (29 U.S.C. 1811), is amended by adding at the end 
the following: 

‘‘(e) A farm labor contractor shall maintain a surety bond in an amount deter-
mined by the Secretary to be sufficient for ensuring the ability of the farm labor 
contractor to discharge its financial obligations, including payment of wages and 
benefits to employees. Such a bond shall be available to satisfy any amounts ordered 
to be paid by the Secretary or by court order for failure to comply with the obliga-
tions of this Act. The Secretary of Labor shall annually publish in the Federal Reg-
ister a schedule of required bond amounts that are determined by such Secretary 
to be sufficient for farm labor contractors to discharge financial obligations based 
on the number of workers to be covered.’’. 

(B) REGISTRATION DETERMINATIONS.—Section 103(a) of the Migrant and 
Seasonal Agricultural Worker Protection Act (29 U.S.C. 1813(a)), is amend-
ed— 

(i) in paragraph (4), by striking ‘‘or’’ at the end; 
(ii) in paragraph (5)(B), by striking ‘‘or’’ at the end; 
(iii) in paragraph (6), by striking the period at the end and inserting 

‘‘;’’ ; and 
(iv) by adding at the end the following: 

‘‘(7) has failed to maintain a surety bond in compliance with section 101(e); 
or 

‘‘(8) has been disqualified by the Secretary of Labor from importing non-
immigrants described in section 101(a)(15)(H)(ii) of the Immigration and Na-
tionality Act.’’. 

(2) SUCCESSORS IN INTEREST.— 
(A) DECLARATION.—Section 102 of the Migrant and Seasonal Agricultural 

Worker Protection Act (29 U.S.C. 1812), is amended— 
(i) in paragraph (4), by striking ‘‘and’’ at the end; 
(ii) in paragraph (5), by striking the period at the end and inserting 

‘‘; and’’; and 
(iii) by adding at the end the following: 
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‘‘(6) a declaration, subscribed and sworn to by the applicant, stating whether 
the applicant has a familial, contractual, or employment relationship with, or 
shares vehicles, facilities, property, or employees with, a person who has been 
refused issuance or renewal of a certificate, or has had a certificate suspended 
or revoked, pursuant to section 103.’’. 

(B) REBUTTABLE PRESUMPTION.—Section 103 of the Migrant and Seasonal 
Agricultural Worker Protection Act (29 U.S.C. 1813), as amended by this 
Act, is further amended by inserting after subsection (a) the following new 
subsection (and by redesignating the subsequent subsections accordingly): 

‘‘(b)(1) There shall be a rebuttable presumption that an applicant for issuance or 
renewal of a certificate is not the real party in interest in the application if the ap-
plicant— 

‘‘(A) is the immediate family member of any person who has been refused 
issuance or renewal of a certificate, or has had a certificate suspended or re-
voked; and 

‘‘(B) identifies a vehicle, facility, or real property under paragraph (2) or (3) 
of section 102 that has been previously listed by a person who has been refused 
issuance or renewal of a certificate, or has had a certificate suspended or re-
voked. 

‘‘(2) An applicant described in paragraph (1) bears the burden of demonstrating 
to the Secretary’s satisfaction that the applicant is the real party in interest in the 
application.’’. 
SEC. 205. REPORT ON WAGE PROTECTIONS. 

(a) Not later than 3 years after the date of the enactment of this Act, and every 
3 years thereafter, the Secretary of Labor and Secretary of Agriculture shall prepare 
and transmit to the Committees on the Judiciary of the House of Representatives 
and Senate, a report that addresses— 

(1) whether, and the manner in which, the employment of H–2A workers in 
the United States has impacted the wages, working conditions, or job opportuni-
ties of United States farm workers; 

(2) whether, and the manner in which, the adverse effect wage rate increases 
or decreases wages on United States farms, broken down by geographic region 
and farm size; 

(3) whether any potential impact of the adverse effect wage rate varies based 
on the percentage of workers in a geographic region that are H–2A workers; 

(4) the degree to which the adverse effect wage rate is affected by the inclu-
sion in wage surveys of piece rate compensation, bonus payments, and other 
pay incentives, and whether such forms of incentive compensation should be 
surveyed and reported separately from hourly base rates; 

(5) whether, and the manner in which, other factors may artificially affect the 
adverse effect wage rate, including factors that may be specific to a region, 
State, or region within a State; 

(6) whether, and the manner in which, the H–2A program affects the ability 
of United States farms to compete with agricultural commodities imported from 
outside the United States; 

(7) the number and percentage of farmworkers in the United States whose in-
comes are below the poverty line; 

(8) whether alternative wage standards would be sufficient to prevent wages 
in occupations in which H–2A workers are employed from falling below the 
wage level that would have prevailed in the absence of the H–2A program; 

(9) whether any changes are warranted in the current methodologies for cal-
culating the adverse effect wage rate and the prevailing wage; and 

(10) recommendations for future wage protection under this section. 
(b) In preparing the report described in subsection (a), the Secretary of Labor and 

Secretary of Agriculture shall engage with equal numbers of representatives of agri-
cultural employers and agricultural workers, both locally and nationally. 
SEC. 206. PORTABLE H-2A VISA PILOT PROGRAM. 

(a) ESTABLISHMENT OF PILOT PROGRAM.— 
(1) IN GENERAL.—Not later than 18 months after the date of the enactment 

of this Act, the Secretary of Homeland Security, in consultation with the Sec-
retary of Labor and Secretary of Agriculture, shall establish through regulation 
a 6-year pilot program to facilitate the free movement and employment of tem-
porary or seasonal H–2A workers to perform agricultural labor or services for 
agricultural employers registered with the Secretary of Agriculture. Notwith-
standing the requirements of section 218 of the Immigration and Nationality 
Act, such regulation shall establish the requirements for the pilot program, con-
sistent with subsection (b). For purposes of this section, such a worker shall be 
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referred to as a portable H–2A worker, and status as such a worker shall be 
referred to as portable H–2A status. 

(2) ONLINE PLATFORM.—The Secretary of Homeland Security, in consultation 
with the Secretary of Labor and the Secretary of Agriculture, shall maintain an 
online electronic platform to connect portable H–2A workers with registered ag-
ricultural employers seeking workers to perform temporary or seasonal agricul-
tural labor or services. Employers shall post on the platform available job oppor-
tunities, including a description of the nature and location of the work to be 
performed, the anticipated period or periods of need, and the terms and condi-
tions of employment. Such platform shall allow portable H–2A workers to 
search for available job opportunities using relevant criteria, including the types 
of jobs needed to be filled and the dates and locations of need. 

(3) LIMITATION.—Notwithstanding the issuance of the regulation described in 
paragraph (1), the Secretary of State may not issue a portable H–2A visa and 
the Secretary of Homeland Security may not confer portable H–2A status on 
any alien until the Secretary of Homeland Security, in consultation with the 
Secretary of Labor and Secretary of Agriculture, has determined that a suffi-
cient number of employers have been designated as registered agricultural em-
ployers under subsection (b)(1) and that such employers have sufficient job op-
portunities to employ a reasonable number of portable H–2A workers to initiate 
the pilot program. 

(b) PILOT PROGRAM ELEMENTS.—The pilot program in subsection (a) shall contain 
the following elements: 

(1) REGISTERED AGRICULTURAL EMPLOYERS.— 
(A) DESIGNATION.—Agricultural employers shall be provided the ability to 

seek designation as registered agricultural employers. Reasonable fees may 
be assessed commensurate with the cost of processing applications for des-
ignation. A designation shall be valid for a period of up to 3 years unless 
revoked for failure to comply with program requirements. Registered em-
ployers that comply with program requirements may apply to renew such 
designation for additional periods of up to 3 years for the duration of the 
pilot program. 

(B) LIMITATIONS.—Registered agricultural employers may employ aliens 
with portable H–2A status without filing a petition. Such employers shall 
pay such aliens at least the wage required under section 218(d) of the Im-
migration and Nationality Act (8 U.S.C. 1188(d)). 

(C) WORKERS’ COMPENSATION.—If a job opportunity is not covered by or 
is exempt from the State workers’ compensation law, a registered agricul-
tural employer shall provide, at no cost to the worker, insurance covering 
injury and disease arising out of, and in the course of, the worker’s employ-
ment, which will provide benefits at least equal to those provided under the 
State workers’ compensation law. 

(2) DESIGNATED WORKERS.— 
(A) IN GENERAL.—Individuals who have been previously admitted to the 

United States in H–2A status, and maintained such status during the pe-
riod of admission, shall be provided the opportunity to apply for portable 
H–2A status. Portable H–2A workers shall be subject to the provisions on 
visa validity and periods of authorized stay and admission for H–2A work-
ers described in paragraphs (2) and (3) of section 218(j) of the Immigration 
and Nationality Act (8 U.S.C. 1188(j)(2) and (3)). 

(B) LIMITATIONS ON AVAILABILITY OF PORTABLE H–2A STATUS.— 
(i) INITIAL OFFER OF EMPLOYMENT REQUIRED.—No alien may be grant-

ed portable H–2A status without an initial valid offer of employment 
to perform temporary or agricultural labor or services from a registered 
agricultural employer. 

(ii) NUMERICAL LIMITATIONS.—The total number of aliens who may 
hold valid portable H–2A status at any one time may not exceed 
10,000. Notwithstanding such limitation, the Secretary of Homeland 
Security may further limit the number of aliens with valid portable H– 
2A status if the Secretary determines that there are an insufficient 
number of registered agricultural employers or job opportunities to sup-
port the employment of all such portable H–2A workers. 

(C) SCOPE OF EMPLOYMENT.—During the period of admission, a portable 
H–2A worker may perform temporary or seasonal agricultural labor or serv-
ices for any employer in the United States that is designated as a reg-
istered agricultural employer pursuant to paragraph (1). An employment 
arrangement under this section may be terminated by either the portable 
H–2A worker or the registered agricultural employer at any time. 
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(D) TRANSFER TO NEW EMPLOYMENT.—At the cessation of employment 
with a registered agricultural employer, a portable H–2A worker shall have 
60 days to secure new employment with a registered agricultural employer. 

(E) MAINTENANCE OF STATUS.—A portable H–2A worker who does not se-
cure new employment with a registered agricultural employer within 60 
days shall be considered to have failed to maintain such status and shall 
depart the United States or be subject to removal under section 
237(a)(1)(C)(i) of the Immigration and Nationality Act (8 U.S.C. 
1188(a)(1)(C)(i)). 

(3) ENFORCEMENT.—The Secretary of Labor shall be responsible for con-
ducting investigations and random audits of employers to ensure compliance 
with the employment-related requirements of this section, consistent with sec-
tion 218(m) of the Immigration and Nationality Act (8 U.S.C. 1188(m)). The Sec-
retary of Labor shall have the authority to collect reasonable civil penalties for 
violations, which shall be utilized by the Secretary for the administration and 
enforcement of the provisions of this section. 

(4) ELIGIBILITY FOR SERVICES.—Section 305 of Public Law 99–603 (100 Stat. 
3434) is amended by striking ‘‘other employment rights as provided in the work-
er’s specific contract under which the nonimmigrant was admitted’’ and insert-
ing ‘‘employment-related rights’’. 

(c) REPORT.—Not later than 6 months before the end of the third fiscal year of 
the pilot program, the Secretary of Homeland Security, in consultation with the Sec-
retary of Labor and the Secretary of Agriculture, shall prepare and submit to the 
Committees on the Judiciary of the House of Representatives and the Senate, a re-
port that provides— 

(1) the number of employers designated as registered agricultural employers, 
broken down by geographic region, farm size, and the number of job opportuni-
ties offered by such employers; 

(2) the number of employers whose designation as a registered agricultural 
employer was revoked; 

(3) the number of individuals granted portable H–2A status in each fiscal 
year, along with the number of such individuals who maintained portable H– 
2A status during all or a portion of the 3-year period of the pilot program; 

(4) an assessment of the impact of the pilot program on the wages and work-
ing conditions of United States farm workers; 

(5) the results of a survey of individuals granted portable H–2A status, detail-
ing their experiences with and feedback on the pilot program; 

(6) the results of a survey of registered agricultural employers, detailing their 
experiences with and feedback on the pilot program; 

(7) an assessment as to whether the program should be continued and if so, 
any recommendations for improving the program; and 

(8) findings and recommendations regarding effective recruitment mecha-
nisms, including use of new technology to match workers with employers and 
ensure compliance with applicable labor and employment laws and regulations. 

SEC. 207. IMPROVING ACCESS TO PERMANENT RESIDENCE. 

(a) WORLDWIDE LEVEL.—Section 201(d)(1)(A) of the Immigration and Nationality 
Act (8 U.S.C. 1151(d)(1)(A)) is amended by striking ‘‘140,000’’ and inserting 
‘‘180,000’’. 

(b) VISAS FOR FARMWORKERS.—Section 203(b) of the Immigration and Nationality 
Act (8 U.S.C. 1153(b)) is amended— 

(1) in paragraph (1) by striking ‘‘28.6 percent of such worldwide level’’ and 
inserting ‘‘40,040’’; 

(2) in paragraph (2)(A) by striking ‘‘28.6 percent of such worldwide level’’ and 
inserting ‘‘40,040’’; 

(3) in paragraph (3)— 
(A) in subparagraph (A)— 

(i) in the matter before clause (i), by striking ‘‘28.6 percent of such 
worldwide level’’ and inserting ‘‘80,040’’; and 

(ii) by amending clause (iii) to read as follows: 
‘‘(iii) OTHER WORKERS.—Other qualified immigrants who, at the time 

of petitioning for classification under this paragraph— 
‘‘(I) are capable of performing unskilled labor, not of a temporary 

or seasonal nature, for which qualified workers are not available 
in the United States; or 

‘‘(II) can demonstrate employment in the United States as an H– 
2A nonimmigrant worker for at least 100 days in each of at least 
10 years.’’; 

(B) by amending subparagraph (B) to read as follows: 
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‘‘(B) VISAS ALLOCATED FOR OTHER WORKERS.— 
‘‘(i) IN GENERAL.—Except as provided in clauses (ii) and (iii), 50,000 

of the visas made available under this paragraph shall be reserved for 
qualified immigrants described in subparagraph (A)(iii). 

‘‘(ii) PREFERENCE FOR AGRICULTURAL WORKERS.—Subject to clause 
(iii), not less than four-fifths of the visas described in clause (i) shall 
be reserved for— 

‘‘(I) qualified immigrants described in subparagraph (A)(iii)(I) 
who will be performing agricultural labor or services in the United 
States; and 

‘‘(II) qualified immigrants described in subparagraph (A)(iii)(II). 
‘‘(iii) EXCEPTION.—If because of the application of clause (ii), the total 

number of visas available under this paragraph for a calendar quarter 
exceeds the number of qualified immigrants who otherwise may be 
issued such a visa, clause (ii) shall not apply to visas under this para-
graph during the remainder of such calendar quarter. 

‘‘(iv) NO PER COUNTRY LIMITS.—Visas described under clause (ii) shall 
be issued without regard to the numerical limitation under section 
202(a)(2).’’; and 

(C) by amending subparagraph (C) by striking ‘‘An immigrant visa’’ and 
inserting ‘‘Except for qualified immigrants petitioning for classification 
under subparagraph (A)(iii)(II), an immigrant visa’’; 

(4) in paragraph (4), by striking ‘‘7.1 percent of such worldwide level’’ and in-
serting ‘‘9,940’’; and 

(5) in paragraph (5)(A), in the matter before clause (i), by striking ‘‘7.1 per-
cent of such worldwide level’’ and inserting ‘‘9,940’’. 

(c) PETITIONING PROCEDURE.—Section 204(a)(1)(E) of the Immigration and Nation-
ality Act (8 U.S.C. 1154(a)(1)(E)) is amended by inserting ‘‘or 203(b)(3)(A)(iii)(II)’’ 
after ‘‘203(b)(1)(A)’’. 

(d) DUAL INTENT.—Section 214(b) of the Immigration and Nationality Act (8 
U.S.C. 1184(b)) is amended by striking ‘‘section 101(a)(15)(H)(i) except subclause 
(b1) of such section’’ and inserting ‘‘clause (i), except subclause (b1), or (ii)(a) of sec-
tion 101(a)(15)(H)’’. 

Subtitle B—Preservation and Construction of 
Farmworker Housing 

SEC. 220. SHORT TITLE. 

This subtitle may be cited as the ‘‘Strategy and Investment in Rural Housing 
Preservation Act of 2019’’. 
SEC. 221. PERMANENT ESTABLISHMENT OF HOUSING PRESERVATION AND REVITALIZATION 

PROGRAM. 

Title V of the Housing Act of 1949 (42 U.S.C. 1471 et seq.) is amended by adding 
at the end the following new section: 
‘‘SEC. 545. HOUSING PRESERVATION AND REVITALIZATION PROGRAM. 

‘‘(a) ESTABLISHMENT.—The Secretary shall carry out a program under this section 
for the preservation and revitalization of multifamily rental housing projects fi-
nanced under section 515 or both sections 514 and 516. 

‘‘(b) NOTICE OF MATURING LOANS.— 
‘‘(1) TO OWNERS.—On an annual basis, the Secretary shall provide written no-

tice to each owner of a property financed under section 515 or both sections 514 
and 516 that will mature within the 4-year period beginning upon the provision 
of such notice, setting forth the options and financial incentives that are avail-
able to facilitate the extension of the loan term or the option to decouple a rent-
al assistance contract pursuant to subsection (f). 

‘‘(2) TO TENANTS.— 
‘‘(A) IN GENERAL.—For each property financed under section 515 or both 

sections 514 and 516, not later than the date that is 2 years before the date 
that such loan will mature, the Secretary shall provide written notice to 
each household residing in such property that informs them of the date of 
the loan maturity, the possible actions that may happen with respect to the 
property upon such maturity, and how to protect their right to reside in 
Federally assisted housing after such maturity. 

‘‘(B) LANGUAGE.—Notice under this paragraph shall be provided in plain 
English and shall be translated to other languages in the case of any prop-
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erty located in an area in which a significant number of residents speak 
such other languages. 

‘‘(c) LOAN RESTRUCTURING.—Under the program under this section, the Secretary 
may restructure such existing housing loans, as the Secretary considers appropriate, 
for the purpose of ensuring that such projects have sufficient resources to preserve 
the projects to provide safe and affordable housing for low-income residents and 
farm laborers, by— 

‘‘(1) reducing or eliminating interest; 
‘‘(2) deferring loan payments; 
‘‘(3) subordinating, reducing, or reamortizing loan debt; and 
‘‘(4) providing other financial assistance, including advances, payments, and 

incentives (including the ability of owners to obtain reasonable returns on in-
vestment) required by the Secretary. 

‘‘(d) RENEWAL OF RENTAL ASSISTANCE.—When the Secretary offers to restructure 
a loan pursuant to subsection (c), the Secretary shall offer to renew the rental as-
sistance contract under section 521(a)(2) for a 20-year term that is subject to annual 
appropriations, provided that the owner agrees to bring the property up to such 
standards that will ensure its maintenance as decent, safe, and sanitary housing for 
the full term of the rental assistance contract. 

‘‘(e) RESTRICTIVE USE AGREEMENTS.— 
‘‘(1) REQUIREMENT.—As part of the preservation and revitalization agreement 

for a project, the Secretary shall obtain a restrictive use agreement that obli-
gates the owner to operate the project in accordance with this title. 

‘‘(2) TERM.— 
‘‘(A) NO EXTENSION OF RENTAL ASSISTANCE CONTRACT.—Except when the 

Secretary enters into a 20-year extension of the rental assistance contract 
for the project, the term of the restrictive use agreement for the project 
shall be consistent with the term of the restructured loan for the project. 

‘‘(B) EXTENSION OF RENTAL ASSISTANCE CONTRACT.—If the Secretary en-
ters into a 20-year extension of the rental assistance contract for a project, 
the term of the restrictive use agreement for the project shall be for 20 
years. 

‘‘(C) TERMINATION.—The Secretary may terminate the 20-year use restric-
tive use agreement for a project prior to the end of its term if the 20-year 
rental assistance contract for the project with the owner is terminated at 
any time for reasons outside the owner’s control. 

‘‘(f) DECOUPLING OF RENTAL ASSISTANCE.— 
‘‘(1) RENEWAL OF RENTAL ASSISTANCE CONTRACT.—If the Secretary determines 

that a maturing loan for a project cannot reasonably be restructured in accord-
ance with subsection (c) and the project was operating with rental assistance 
under section 521, the Secretary may renew the rental assistance contract, not-
withstanding any provision of section 521, for a term, subject to annual appro-
priations, of at least 10 years but not more than 20 years. 

‘‘(2) RENTS.—Any agreement to extend the term of the rental assistance con-
tract under section 521 for a project shall obligate the owner to continue to 
maintain the project as decent, safe and sanitary housing and to operate the 
development in accordance with this title, except that rents shall be based on 
the lesser of— 

‘‘(A) the budget-based needs of the project; or 
‘‘(B) the operating cost adjustment factor as a payment standard as pro-

vided under section 524 of the Multifamily Assisted Housing Reform and 
Affordability Act of 1997 (42 U.S.C. 1437 note). 

‘‘(g) MULTIFAMILY HOUSING TRANSFER TECHNICAL ASSISTANCE.—Under the pro-
gram under this section, the Secretary may provide grants to qualified non-profit 
organizations and public housing agencies to provide technical assistance, including 
financial and legal services, to borrowers under loans under this title for multi-
family housing to facilitate the acquisition of such multifamily housing properties 
in areas where the Secretary determines there is a risk of loss of affordable housing. 

‘‘(h) TRANSFER OF RENTAL ASSISTANCE.—After the loan or loans for a rental 
project originally financed under section 515 or both sections 514 and 516 have ma-
tured or have been prepaid and the owner has chosen not to restructure the loan 
pursuant to subsection (c), a tenant residing in such project shall have 18 months 
prior to loan maturation or prepayment to transfer the rental assistance assigned 
to the tenant’s unit to another rental project originally financed under section 515 
or both sections 514 and 516, and the owner of the initial project may rent the ten-
ant’s previous unit to a new tenant without income restrictions. 

‘‘(i) ADMINISTRATIVE EXPENSES.—Of any amounts made available for the program 
under this section for any fiscal year, the Secretary may use not more than 
$1,000,000 for administrative expenses for carrying out such program. 
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‘‘(j) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to be appropriated 
for the program under this section $200,000,000 for each of fiscal years 2020 
through 2024.’’. 
SEC. 222. ELIGIBILITY FOR RURAL HOUSING VOUCHERS. 

Section 542 of the Housing Act of 1949 (42 U.S.C. 1490r) is amended by adding 
at the end the following new subsection: 

‘‘(c) ELIGIBILITY OF HOUSEHOLDS IN SECTIONS 514, 515, AND 516 PROJECTS.—The 
Secretary may provide rural housing vouchers under this section for any low-income 
household (including those not receiving rental assistance) residing, for a term 
longer than the remaining term of their lease in effect just prior to prepayment, in 
a property financed with a loan made or insured under section 514 or 515 (42 U.S.C. 
1484, 1485) which has been prepaid without restrictions imposed by the Secretary 
pursuant to section 502(c)(5)(G)(ii)(I) (42 U.S.C. 1472(c)(5)(G)(ii)(I)), has been fore-
closed, or has matured after September 30, 2005, or residing in a property assisted 
under section 514 or 516 that is owned by a nonprofit organization or public agen-
cy.’’. 
SEC. 223. AMOUNT OF VOUCHER ASSISTANCE. 

Notwithstanding any other provision of law, in the case of any rural housing 
voucher provided pursuant to section 542 of the Housing Act of 1949 (42 U.S.C. 
1490r), the amount of the monthly assistance payment for the household on whose 
behalf such assistance is provided shall be determined as provided in subsection (a) 
of such section 542. 
SEC. 224. RENTAL ASSISTANCE CONTRACT AUTHORITY. 

Subsection (d) of section 521 of the Housing Act of 1949 (42 U.S.C. 1490a(d)) is 
amended— 

(1) in paragraph (1), by inserting after subparagraph (A) the following new 
subparagraph (and by redesignating the subsequent subparagraphs accord-
ingly): 

‘‘(B) upon request of an owner of a project financed under section 514 or 515, 
the Secretary is authorized to enter into renewal of such agreements for a pe-
riod of 20 years or the term of the loan, whichever is shorter, subject to 
amounts made available in appropriations Acts;’’; and 

(2) by adding at the end the following new paragraph: 
‘‘(3) In the case of any rental assistance contract authority that becomes available 

because of the termination of assistance on behalf of an assisted family— 
‘‘(A) at the option of the owner of the rental project, the Secretary shall pro-

vide the owner a period of 6 months before such assistance is made available 
pursuant to subparagraph (B) during which the owner may use such assistance 
authority to provide assistance of behalf of an eligible unassisted family that— 

‘‘(i) is residing in the same rental project that the assisted family resided 
in prior to such termination; or 

‘‘(ii) newly occupies a dwelling unit in such rental project during such pe-
riod; and 

‘‘(B) except for assistance used as provided in subparagraph (A), the Secretary 
shall use such remaining authority to provide such assistance on behalf of eligi-
ble families residing in other rental projects originally financed under section 
515 or both sections 514 and 516 of this Act.’’. 

SEC. 225. FUNDING FOR MULTIFAMILY TECHNICAL IMPROVEMENTS. 

There is authorized to be appropriated to the Secretary of Agriculture $50,000,000 
for fiscal year 2020 for improving the technology of the Department of Agriculture 
used to process loans for multifamily housing and otherwise managing such hous-
ing. Such improvements shall be made within the 5-year period beginning upon the 
appropriation of such amounts and such amount shall remain available until the ex-
piration of such 5-year period. 
SEC. 226. PLAN FOR PRESERVING AFFORDABILITY OF RENTAL PROJECTS. 

(a) PLAN.—The Secretary of Agriculture (in this section referred to as the ‘‘Sec-
retary’’) shall submit a written plan to the Congress, not later than the expiration 
of the 6-month period beginning on the date of the enactment of this Act, for pre-
serving the affordability for low-income families of rental projects for which loans 
were made under section 515 or made to nonprofit or public agencies under section 
514 and avoiding the displacement of tenant households, which shall— 

(1) set forth specific performance goals and measures; 
(2) set forth the specific actions and mechanisms by which such goals will be 

achieved; 
(3) set forth specific measurements by which progress towards achievement 

of each goal can be measured; 
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(4) provide for detailed reporting on outcomes; and 
(5) include any legislative recommendations to assist in achievement of the 

goals under the plan. 
(b) ADVISORY COMMITTEE.— 

(1) ESTABLISHMENT; PURPOSE.—The Secretary shall establish an advisory 
committee whose purpose shall be to assist the Secretary in preserving section 
515 properties and section 514 properties owned by nonprofit or public agencies 
through the multifamily housing preservation and revitalization program under 
section 545 and in implementing the plan required under subsection (a). 

(2) MEMBER.—The advisory committee shall consist of 16 members, appointed 
by the Secretary, as follows: 

(A) A State Director of Rural Development for the Department of Agri-
culture. 

(B) The Administrator for Rural Housing Service of the Department of 
Agriculture. 

(C) Two representatives of for-profit developers or owners of multifamily 
rural rental housing. 

(D) Two representatives of non-profit developers or owners of multifamily 
rural rental housing. 

(E) Two representatives of State housing finance agencies. 
(F) Two representatives of tenants of multifamily rural rental housing. 
(G) One representative of a community development financial institution 

that is involved in preserving the affordability of housing assisted under 
sections 514, 515, and 516 of the Housing Act of 1949. 

(H) One representative of a nonprofit organization that operates nation-
ally and has actively participated in the preservation of housing assisted by 
the Rural Housing Service by conducting research regarding, and providing 
financing and technical assistance for, preserving the affordability of such 
housing. 

(I) One representative of low-income housing tax credit investors. 
(J) One representative of regulated financial institutions that finance af-

fordable multifamily rural rental housing developments. 
(K) Two representatives from non-profit organizations representing farm-

workers, including one organization representing farmworker women. 
(3) MEETINGS.—The advisory committee shall meet not less often than once 

each calendar quarter. 
(4) FUNCTIONS.—In providing assistance to the Secretary to carry out its pur-

pose, the advisory committee shall carry out the following functions: 
(A) Assisting the Rural Housing Service of the Department of Agriculture 

to improve estimates of the size, scope, and condition of rental housing port-
folio of the Service, including the time frames for maturity of mortgages 
and costs for preserving the portfolio as affordable housing. 

(B) Reviewing current policies and procedures of the Rural Housing Serv-
ice regarding preservation of affordable rental housing financed under sec-
tions 514, 515, 516, and 538 of the Housing Act of 1949, the Multifamily 
Preservation and Revitalization Demonstration program (MPR), and the 
rental assistance program and making recommendations regarding im-
provements and modifications to such policies and procedures. 

(C) Providing ongoing review of Rural Housing Service program results. 
(D) Providing reports to the Congress and the public on meetings, rec-

ommendations, and other findings of the advisory committee. 
(5) TRAVEL COSTS.—Any amounts made available for administrative costs of 

the Department of Agriculture may be used for costs of travel by members of 
the advisory committee to meetings of the committee. 

SEC. 227. COVERED HOUSING PROGRAMS. 

Paragraph (3) of section 41411(a) of the Violence Against Women Act of 1994 (34 
U.S.C. 12491(a)(3)) is amended— 

(1) in subparagraph (I), by striking ‘‘and’’ at the end; 
(2) by redesignating subparagraph (J) as subparagraph (K); and 
(3) by inserting after subparagraph (I) the following new subparagraph: 

‘‘(J) rural development housing voucher assistance provided by the Sec-
retary of Agriculture pursuant to section 542 of the Housing Act of 1949 
(42 U.S.C. 1490r), without regard to subsection (b) of such section, and ap-
plicable appropriation Acts; and’’. 

SEC. 228. NEW FARMWORKER HOUSING. 

Section 513 of the Housing Act of 1949 (42 U.S.C. 1483) is amended by adding 
at the end the following new subsection: 

‘‘(f) FUNDING FOR FARMWORKER HOUSING.— 
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‘‘(1) SECTION 514 FARMWORKER HOUSING LOANS.— 
‘‘(A) INSURANCE AUTHORITY.—The Secretary of Agriculture may, to the ex-

tent approved in appropriation Acts, insure loans under section 514 (42 
U.S.C. 1484) during each of fiscal years 2020 through 2029 in an aggregate 
amount not to exceed $200,000,000. 

‘‘(B) AUTHORIZATION OF APPROPRIATIONS FOR COSTS.—There is authorized 
to be appropriated $75,000,000 for each of fiscal years 2020 through 2029 
for costs (as such term is defined in section 502 of the Congressional Budget 
Act of 1974 (2 U.S.C. 661a)) of loans insured pursuant the authority under 
subparagraph (A). 

‘‘(2) SECTION 516 GRANTS FOR FARMWORKER HOUSING.—There is authorized to 
be appropriated $30,000,000 for each of fiscal years 2020 through 2029 for fi-
nancial assistance under section 516 (42 U.S.C. 1486). 

‘‘(3) SECTION 521 HOUSING ASSISTANCE.—There is authorized to be appro-
priated $2,700,000,000 for each of fiscal years 2020 through 2029 for rental as-
sistance agreements entered into or renewed pursuant to section 521(a)(2) (42 
U.S.C. 1490a(a)(2)) or agreements entered into in lieu of debt forgiveness or 
payments for eligible households as authorized by section 502(c)(5)(D).’’. 

SEC. 229. LOAN AND GRANT LIMITATIONS. 

Section 514 of the Housing Act of 1949 (42 U.S.C. 1484) is amended by adding 
at the end the following: 

‘‘(j) PER PROJECT LIMITATIONS ON ASSISTANCE.—If the Secretary, in making avail-
able assistance in any area under this section or section 516 (42 U.S.C. 1486), estab-
lishes a limitation on the amount of assistance available per project, the limitation 
on a grant or loan award per project shall not be less than $5 million.’’. 
SEC. 230. OPERATING ASSISTANCE SUBSIDIES. 

Subsection (a)(5) of section 521 of the Housing Act of 1949 (42 U.S.C. 1490a(a)(5)) 
is amended— 

(1) in subparagraph (A) by inserting ‘‘or domestic farm labor legally admitted 
to the United States and authorized to work in agriculture’’ after ‘‘migrant 
farmworkers’’; 

(2) in subparagraph (B)— 
(A) by striking ‘‘AMOUNT.—In any fiscal year’’ and inserting ‘‘AMOUNT.— 

‘‘(i) HOUSING FOR MIGRANT FARMWORKERS.—In any fiscal year’’; 
(B) by inserting ‘‘providing housing for migrant farmworkers’’ after ‘‘any 

project’’; and 
(C) by inserting at the end the following: 

‘‘(ii) HOUSING FOR OTHER FARM LABOR.—In any fiscal year, the assist-
ance provided under this paragraph for any project providing housing 
for domestic farm labor legally admitted to the United States and au-
thorized to work in agriculture shall not exceed an amount equal to 50 
percent of the operating costs for the project for the year, as deter-
mined by the Secretary. The owner of such project shall not qualify for 
operating assistance unless the Secretary certifies that the project was 
unoccupied or underutilized before making units available to such farm 
labor, and that a grant under this section will not displace any farm 
worker who is a United States worker.’’; and 

(3) in subparagraph (D), by adding at the end the following: 
‘‘(iii) The term ‘domestic farm labor’ has the same meaning given such 

term in section 514(f)(3) (42 U.S.C. 1484(f)(3)), except that subparagraph 
(A) of such section shall not apply for purposes this section.’’. 

SEC. 231. ELIGIBILITY OF CERTIFIED WORKERS. 

Subsection (a) of section 214 of the Housing and Community Development Act of 
1980 (42 U.S.C. 1436a) is amended— 

(1) in paragraph (6), by striking ‘‘or’’ at the end; 
(2) by redesignating paragraph (7) as paragraph (8); and 
(3) by inserting after paragraph (6) the following: 
‘‘(7) an alien granted certified agricultural worker or certified agricultural de-

pendent status under title I of the Farm Workforce Modernization Act of 2019, 
but solely for financial assistance made available pursuant to section 521 or 542 
of the Housing Act of 1949 (42 U.S.C. 1490a, 1490r); or’’. 
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Subtitle C—Foreign Labor Recruiter 
Accountability 

SEC. 251. REGISTRATION OF FOREIGN LABOR RECRUITERS. 

(a) IN GENERAL.—Not later than 1 year after the date of the enactment of this 
Act, the Secretary of Labor, in consultation with the Secretary of State and the Sec-
retary of Homeland Security, shall establish procedures for the electronic registra-
tion of foreign labor recruiters engaged in the recruitment of nonimmigrant workers 
described in section 101(a)(15)(H)(ii)(a) of the Immigration and Nationality Act (8 
U.S.C. 1101(a)(15)(H)(ii)(a)) to perform agricultural labor or services in the United 
States. 

(b) PROCEDURAL REQUIREMENTS.—The procedures described in subsection (a) 
shall— 

(1) require the applicant to submit a sworn declaration— 
(A) stating the applicant’s permanent place of residence or principal place 

of business, as applicable; 
(B) describing the foreign labor recruiting activities in which the appli-

cant is engaged; and 
(C) including such other relevant information as the Secretary of Labor 

and the Secretary of State may require; 
(2) include an expeditious means to update and renew registrations; 
(3) include a process, which shall include the placement of personnel at each 

United States diplomatic mission in accordance with subsection (g)(2), to receive 
information from the public regarding foreign labor recruiters who have alleg-
edly engaged in a foreign labor recruiting activity that is prohibited under this 
subtitle; 

(4) include procedures for the receipt and processing of complaints against for-
eign labor recruiters and for remedies, including the revocation of a registration 
or the assessment of fines upon a determination by the Secretary of Labor that 
the foreign labor recruiter has violated the requirements of this subtitle; 

(5) require the applicant to post a bond in an amount sufficient to ensure the 
ability of the applicant to discharge its responsibilities and ensure protection of 
workers, including payment of wages; and 

(6) allow the Secretary of Labor and the Secretary of State to consult with 
other appropriate Federal agencies to determine whether any reason exists to 
deny registration to a foreign labor recruiter or revoke such registration. 

(c) ATTESTATIONS.—Foreign labor recruiters registering under this subtitle shall 
attest and agree to abide by the following requirements: 

(1) PROHIBITED FEES.—The foreign labor recruiter, including any agent or em-
ployee of such foreign labor recruiter, shall not assess any recruitment fees on 
a worker for any foreign labor recruiting activity. 

(2) PROHIBITION ON FALSE AND MISLEADING INFORMATION.—The foreign labor 
recruiter shall not knowingly provide materially false or misleading information 
to any worker concerning any matter required to be disclosed under this sub-
title. 

(3) REQUIRED DISCLOSURES.—The foreign labor recruiter shall ascertain and 
disclose to the worker in writing in English and in the primary language of the 
worker at the time of the worker’s recruitment, the following information: 

(A) The identity and address of the employer and the identity and ad-
dress of the person conducting the recruiting on behalf of the employer, in-
cluding each subcontractor or agent involved in such recruiting. 

(B) A copy of the approved job order or work contract under section 218 
of the Immigration and Nationality Act, including all assurances and terms 
and conditions of employment. 

(C) A statement, in a form specified by the Secretary— 
(i) describing the general terms and conditions associated with ob-

taining an H–2A visa and maintaining H–2A status; 
(ii) affirming the prohibition on the assessment of fees described in 

paragraph (1), and explaining that such fees, if paid by the employer, 
may not be passed on to the worker; 

(iii) describing the protections afforded the worker under this sub-
title, including procedures for reporting violations to the Secretary of 
State, filing a complaint with the Secretary of Labor, or filing a civil 
action; and 

(iv) describing the protections afforded the worker by section 202 of 
the William Wilberforce Trafficking Victims Protection Reauthorization 
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Act of 2008 (8 U.S.C. 1375b), including the telephone number for the 
national human trafficking resource center hotline number. 

(4) BOND.—The foreign labor recruiter shall agree to maintain a bond suffi-
cient to ensure the ability of the foreign labor recruiter to discharge its respon-
sibilities and ensure protection of workers, and to forfeit such bond in an 
amount determined by the Secretary under subsections (b)(1)(C)(ii) or (c)(2)(C) 
of section 252 for failure to comply with the provisions of this subtitle. 

(5) COOPERATION IN INVESTIGATION.—The foreign labor recruiter shall agree 
to cooperate in any investigation under section 252 of this subtitle by the Sec-
retary or other appropriate authorities. 

(6) NO RETALIATION.—The foreign labor recruiter shall agree to refrain from 
intimidating, threatening, restraining, coercing, discharging, blacklisting or in 
any other manner discriminating or retaliating against any worker or their fam-
ily members (including a former worker or an applicant for employment) be-
cause such worker disclosed information to any person based on a reason to be-
lieve that the foreign labor recruiter, or any agent or subcontractee of such for-
eign labor recruiter, is engaging or has engaged in a foreign labor recruiting ac-
tivity that does not comply with this subtitle. 

(7) EMPLOYEES, AGENTS, AND SUBCONTRACTEES.—The foreign labor recruiter 
shall consent to be liable for the conduct of any agents or subcontractees of any 
level in relation to the foreign labor recruiting activity of the agent or subcon-
tractee to the same extent as if the foreign labor recruiter had engaged in such 
conduct. 

(8) ENFORCEMENT.—If the foreign labor recruiter is conducting foreign labor 
recruiting activity wholly outside the United States, such foreign labor recruiter 
shall establish a registered agent in the United States who is authorized to ac-
cept service of process on behalf of the foreign labor recruiter for the purpose 
of any administrative proceeding under this title or any Federal court civil ac-
tion, if such service is made in accordance with the appropriate Federal rules 
for service of process. 

(d) TERM OF REGISTRATION.—Unless suspended or revoked, a registration under 
this section shall be valid for 2 years. 

(e) APPLICATION FEE.—The Secretary shall require a foreign labor recruiter that 
submits an application for registration under this section to pay a reasonable fee, 
sufficient to cover the full costs of carrying out the registration activities under this 
subtitle. 

(f) NOTIFICATION.— 
(1) EMPLOYER NOTIFICATION.— 

(A) IN GENERAL.—Not less frequently than once every year, an employer 
of H–2A workers shall provide the Secretary with the names and addresses 
of all foreign labor recruiters engaged to perform foreign labor recruiting ac-
tivity on behalf of the employer, whether the foreign labor recruiter is to 
receive any economic compensation for such services, and, if so, the identity 
of the person or entity who is paying for the services. 

(B) AGREEMENT TO COOPERATE.—In addition to the requirements of sub-
paragraph (A), the employer shall— 

(i) provide to the Secretary the identity of any foreign labor recruiter 
whom the employer has reason to believe is engaging in foreign labor 
recruiting activities that do not comply with this subtitle; and 

(ii) promptly respond to any request by the Secretary for information 
regarding the identity of a foreign labor recruiter with whom the em-
ployer has a contract or other agreement. 

(2) FOREIGN LABOR RECRUITER NOTIFICATION.—A registered foreign labor re-
cruiter shall notify the Secretary, not less frequently than once every year, of 
the identity of any subcontractee, agent, or foreign labor recruiter employee in-
volved in any foreign labor recruiting activity for, or on behalf of, the foreign 
labor recruiter. 

(g) ADDITIONAL RESPONSIBILITIES OF THE SECRETARY OF STATE.— 
(1)LISTS.—The Secretary of State, in consultation with the Secretary of Labor 

shall maintain and make publicly available in written form and on the websites 
of United States embassies in the official language of that country, and on 
websites maintained by the Secretary of Labor, regularly updated lists— 

(A) of foreign labor recruiters who hold valid registrations under this sec-
tion, including— 

(i) the name and address of the foreign labor recruiter; 
(ii) the countries in which such recruiters conduct recruitment; 
(iii) the employers for whom recruiting is conducted; 
(iv) the occupations that are the subject of recruitment; 
(v) the States where recruited workers are employed; and 
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(vi) the name and address of the registered agent in the United 
States who is authorized to accept service of process on behalf of the 
foreign labor recruiter; and 

(B) of foreign labor recruiters whose registration the Secretary has re-
voked. 

(2) PERSONNEL.—The Secretary of State shall ensure that each United States 
diplomatic mission is staffed with a person who shall be responsible for receiv-
ing information from members of the public regarding potential violations of the 
requirements applicable to registered foreign labor recruiters and ensuring that 
such information is conveyed to the Secretary of Labor for evaluation and initi-
ation of an enforcement action, if appropriate. 

(3) VISA APPLICATION PROCEDURES.—The Secretary shall ensure that consular 
officers issuing visas to nonimmigrants under section 101(a)(1)(H)(ii)(a) of the 
Immigration and Nationality Act (8 U.S.C. 11001(a)(1)(H)(ii)(a))— 

(A) provide to and review with the applicant, in the applicant’s language 
(or a language the applicant understands), a copy of the information and 
resources pamphlet required by section 202 of the William Wilberforce Traf-
ficking Victims Protection Reauthorization Act of 2008 (8 U.S.C. 1375b); 

(B) ensure that the applicant has a copy of the approved job offer or work 
contract; 

(C) note in the visa application file whether the foreign labor recruiter 
has a valid registration under this section; and 

(D) if the foreign labor recruiter holds a valid registration, review and in-
clude in the visa application file, the foreign labor recruiter’s disclosures re-
quired by subsection (c)(3). 

(4) DATA.—The Secretary of State shall make publicly available online, on an 
annual basis, data disclosing the gender, country of origin (and State, county, 
or province, if available), age, wage, level of training, and occupational classi-
fication, disaggregated by State, of nonimmigrant workers described in section 
101(a)(15)(H)(ii)(a) of the Immigration and Nationality Act. 

SEC. 252. ENFORCEMENT. 

(a) DENIAL OR REVOCATION OF REGISTRATION.— 
(1) GROUNDS FOR DENIAL OR REVOCATION.—The Secretary shall deny an appli-

cation for registration, or revoke a registration, if the Secretary determines that 
the foreign labor recruiter, or any agent or subcontractee of such foreign labor 
recruiter— 

(A) knowingly made a material misrepresentation in the registration ap-
plication; 

(B) materially failed to comply with one or more of the attestations pro-
vided under section 251(c); or 

(C) is not the real party in interest. 
(2) NOTICE.—Prior to denying an application for registration or revoking a 

registration under this subsection, the Secretary shall provide written notice of 
the intent to deny or revoke the registration to the foreign labor recruiter. Such 
notice shall— 

(A) articulate with specificity all grounds for denial or revocation; and 
(B) provide the foreign labor recruiter with not less than 60 days to re-

spond. 
(3) RE-REGISTRATION.—A foreign labor recruiter whose registration was re-

voked under subsection (a) may re-register if the foreign labor recruiter dem-
onstrates to the Secretary’s satisfaction that the foreign labor recruiter has not 
violated this subtitle in the 5 years preceding the date an application for reg-
istration is filed and has taken sufficient steps to prevent future violations of 
this subtitle. 

(b) ADMINISTRATIVE ENFORCEMENT.— 
(1) COMPLAINT PROCESS.— 

(A) FILING.—A complaint may be filed with the Secretary of Labor, in ac-
cordance with the procedures established under section 251(b)(4) not later 
than 2 years after the earlier of— 

(i) the date of the last action which constituted the conduct that is 
the subject of the complaint took place; or 

(ii) the date on which the aggrieved party had actual knowledge of 
such conduct. 

(B) DECISION AND PENALTIES.—If the Secretary of Labor finds, after no-
tice and an opportunity for a hearing, that a foreign labor recruiter failed 
to comply with any of the requirements of this subtitle, the Secretary of 
Labor may— 
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(i) levy a fine against the foreign labor recruiter in an amount not 
more than— 

(I) $10,000 per violation; and 
(II) $25,000 per violation, upon the third violation; 

(ii) order the forfeiture (or partial forfeiture) of the bond and release 
of as much of the bond as the Secretary determines is necessary for the 
worker to recover prohibited recruitment fees; 

(iii) refuse to issue or renew a registration, or revoke a registration; 
or 

(iv) disqualify the foreign labor recruiter from registration for a pe-
riod of up to 5 years, or in the case of a subsequent finding involving 
willful or multiple material violations, permanently disqualify the for-
eign labor recruiter from registration. 

(2) AUTHORITY TO ENSURE COMPLIANCE.—The Secretary of Labor is authorized 
to take other such actions, including issuing subpoenas and seeking appropriate 
injunctive relief, as may be necessary to assure compliance with the terms and 
conditions of this subtitle. 

(3) STATUTORY CONSTRUCTION.—Nothing in this subsection may be construed 
as limiting the authority of the Secretary of Labor to conduct an investigation— 

(A) under any other law, including any law affecting migrant and sea-
sonal agricultural workers; or 

(B) in the absence of a complaint. 
(c) CIVIL ACTION.— 

(1) IN GENERAL.—The Secretary of Labor or any person aggrieved by a viola-
tion of this subtitle may bring a civil action against any foreign labor recruiter, 
or any employer that does not meet the requirements under subsection (d)(1), 
in any court of competent jurisdiction— 

(A) to seek remedial action, including injunctive relief; and 
(B) for damages in accordance with the provisions of this subsection. 

(2) AWARD FOR CIVIL ACTION FILED BY AN INDIVIDUAL.— 
(A) IN GENERAL.—If the court finds in a civil action filed by an individual 

under this section that the defendant has violated any provision of this sub-
title, the court may award— 

(i) damages, up to and including an amount equal to the amount of 
actual damages, and statutory damages of up to $1,000 per plaintiff per 
violation, or other equitable relief, except that with respect to statutory 
damages— 

(I) multiple infractions of a single provision of this subtitle (or of 
a regulation under this subtitle) shall constitute only 1 violation for 
purposes of this subsection to determine the amount of statutory 
damages due a plaintiff; and 

(II) if such complaint is certified as a class action the court may 
award— 

(aa) damages up to an amount equal to the amount of actual 
damages; and 

(bb) statutory damages of not more than the lesser of up to 
$1,000 per class member per violation, or up to $500,000; and 
other equitable relief; 

(ii) reasonable attorneys’ fees and costs; and 
(iii) such other and further relief as necessary to effectuate the pur-

poses of this subtitle. 
(B) CRITERIA.—In determining the amount of statutory damages to be 

awarded under subparagraph (A), the court is authorized to consider 
whether an attempt was made to resolve the issues in dispute before the 
resort to litigation. 

(C) BOND.—To satisfy the damages, fees, and costs found owing under 
this paragraph, the Secretary shall release as much of the bond held pursu-
ant to section 251(c)(4) as necessary. 

(3) SUMS RECOVERED IN ACTIONS BY THE SECRETARY OF LABOR.— 
(A) ESTABLISHMENT OF ACCOUNT.—There is established in the general 

fund of the Treasury a separate account, which shall be known as the ‘‘H– 
2A Foreign Labor Recruiter Compensation Account’’. Notwithstanding any 
other provisions of law, there shall be deposited as offsetting receipts into 
the account, all sums recovered in an action by the Secretary of Labor 
under this subsection. 

(B) USE OF FUNDS.—Amounts deposited into the H–2A Foreign Labor Re-
cruiter Compensation Account and shall be paid directly to each worker af-
fected. Any such sums not paid to a worker because of inability to do so 
within a period of 5 years following the date such funds are deposited into 
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the account shall remain available to the Secretary until expended. The 
Secretary may transfer all or a portion of such remaining sums to appro-
priate agencies to support the enforcement of the laws prohibiting the traf-
ficking and exploitation of persons or programs that aid trafficking victims. 

(d) EMPLOYER SAFE HARBOR.— 
(1) IN GENERAL.—An employer that hires workers referred by a foreign labor 

recruiter with a valid registration at the time of hiring shall not be held jointly 
liable for a violation committed solely by a foreign labor recruiter under this 
subtitle— 

(A) in any administrative action initiated by the Secretary concerning 
such violation; or 

(B) in any Federal or State civil court action filed against the foreign 
labor recruiter by or on behalf of such workers or other aggrieved party 
under this subtitle. 

(2) CLARIFICATION.—Nothing in this subtitle shall be construed to prohibit an 
aggrieved party or parties from bringing a civil action for violations of this sub-
title or any other Federal or State law against any employer who hired workers 
referred by a foreign labor recruiter— 

(A) without a valid registration at the time of hire; or 
(B) with a valid registration if the employer knew or learned of the viola-

tion and failed to report such violation to the Secretary. 
(e) PAROLE TO PURSUE RELIEF.—If other immigration relief is not available, the 

Secretary of Homeland Security may grant parole to permit an individual to remain 
legally in the United States for time sufficient to fully and effectively participate in 
all legal proceedings related to any action taken pursuant to subsection (b) or (c). 

(f) WAIVER OF RIGHTS.—Agreements by employees purporting to waive or to mod-
ify their rights under this subtitle shall be void as contrary to public policy. 

(g) LIABILITY FOR AGENTS.—Foreign labor recruiters shall be subject to the provi-
sions of this section for violations committed by the foreign labor recruiter’s agents 
or subcontractees of any level in relation to their foreign labor recruiting activity 
to the same extent as if the foreign labor recruiter had committed the violation. 
SEC. 253. APPROPRIATIONS. 

There is authorized to be appropriated such sums as may be necessary for the 
Secretary of Labor and Secretary of State to carry out the provisions of this subtitle. 
SEC. 254. DEFINITIONS. 

For purposes of this subtitle: 
(1) FOREIGN LABOR RECRUITER.—The term ‘‘foreign labor recruiter’’ means any 

person who performs foreign labor recruiting activity in exchange for money or 
other valuable consideration paid or promised to be paid, to recruit individuals 
to work as nonimmigrant workers described in section 101(a)(15)(H)(ii)(a) of the 
Immigration and Nationality Act (8 U.S.C. 1101(a)(15)(H)(ii)(a)), including any 
person who performs foreign labor recruiting activity wholly outside of the 
United States. Such term does not include any entity of the United States Gov-
ernment or an employer, or employee of an employer, who engages in foreign 
labor recruiting activity solely to find employees for that employer’s own use, 
and without the participation of any other foreign labor recruiter. 

(2) FOREIGN LABOR RECRUITING ACTIVITY.—The term ‘‘foreign labor recruiting 
activity’’ means recruiting, soliciting, or related activities with respect to an in-
dividual who resides outside of the United States in furtherance of employment 
in the United States, including when such activity occurs wholly outside of the 
United States. 

(3) RECRUITMENT FEES.—The term ‘‘recruitment fees’’ has the meaning given 
to such term under section 22.1702 of title 22 of the Code of Federal Regula-
tions, as in effect on the date of enactment of this Act. 

(4) PERSON.—The term ‘‘person’’ means any natural person or any corpora-
tion, company, firm, partnership, joint stock company or association or other or-
ganization or entity (whether organized under law or not), including municipal 
corporations. 

TITLE III—ELECTRONIC VERIFICATION OF 
EMPLOYMENT ELIGIBILITY 

SEC. 301. ELECTRONIC EMPLOYMENT ELIGIBILITY VERIFICATION SYSTEM. 

(a) IN GENERAL.—Chapter 8 of title II of the Immigration and Nationality Act (8 
U.S.C. 1321 et seq.) is amended by inserting after section 274D the following: 
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‘‘SEC. 274E. REQUIREMENTS FOR THE ELECTRONIC VERIFICATION OF EMPLOYMENT ELIGI-
BILITY. 

‘‘(a) EMPLOYMENT ELIGIBILITY VERIFICATION SYSTEM.— 
‘‘(1) IN GENERAL.—The Secretary of Homeland Security (referred to in this 

section as the ‘Secretary’) shall establish and administer an electronic 
verification system (referred to in this section as the ‘System’), patterned on the 
E–Verify Program described in section 403(a) of the Illegal Immigration Reform 
and Immigrant Responsibility Act of 1996 (8 U.S.C. 1324a note) (as in effect on 
the day before the effective date described in section 303(a)(4) of the Farm 
Workforce Modernization Act of 2019), and using the employment eligibility 
confirmation system established under section 404 of such Act (8 U.S.C. 1324a 
note) (as so in effect) as a foundation, through which the Secretary shall— 

‘‘(A) respond to inquiries made by persons or entities seeking to verify the 
identity and employment authorization of individuals that such persons or 
entities seek to hire, or to recruit or refer for a fee, for employment in the 
United States; and 

‘‘(B) maintain records of the inquiries that were made, and of verifications 
provided (or not provided) to such persons or entities as evidence of compli-
ance with the requirements of this section. 

‘‘(2) INITIAL RESPONSE DEADLINE.—The System shall provide confirmation or 
a tentative nonconfirmation of an individual’s identity and employment author-
ization as soon as practicable, but not later than 3 calendar days after the ini-
tial inquiry. 

‘‘(3) GENERAL DESIGN AND OPERATION OF SYSTEM.—The Secretary shall design 
and operate the System— 

‘‘(A) using responsive web design and other technologies to maximize its 
ease of use and accessibility for users on a variety of electronic devices and 
screen sizes, and in remote locations; 

‘‘(B) to maximize the accuracy of responses to inquiries submitted by per-
sons or entities; 

‘‘(C) to maximize the reliability of the System and to register each in-
stance when the System is unable to receive inquiries; 

‘‘(D) to protect the privacy and security of the personally identifiable in-
formation maintained by or submitted to the System; 

‘‘(E) to provide direct notification of an inquiry to an individual with re-
spect to whom the inquiry is made, including the results of such inquiry, 
and information related to the process for challenging the results; and 

‘‘(F) to maintain appropriate administrative, technical, and physical safe-
guards to prevent misuse of the System and unfair immigration-related em-
ployment practices. 

‘‘(4) MEASURES TO PREVENT IDENTITY THEFT AND OTHER FORMS OF FRAUD.— 
To prevent identity theft and other forms of fraud, the Secretary shall design 
and operate the System with the following attributes: 

‘‘(A) PHOTO MATCHING TOOL.—The System shall display the digital photo-
graph of the individual, if any, that corresponds to the document presented 
by an individual to establish identity and employment authorization so that 
the person or entity that makes an inquiry can compare the photograph dis-
played by the System to the photograph on the document presented by the 
individual. 

‘‘(B) INDIVIDUAL MONITORING AND SUSPENSION OF IDENTIFYING INFORMA-
TION.—The System shall enable individuals to establish user accounts, after 
authentication of an individual’s identity, that would allow an individual 
to— 

‘‘(i) confirm the individual’s own employment authorization; 
‘‘(ii) receive electronic notification when the individual’s social secu-

rity account number or other personally identifying information has 
been submitted to the System; 

‘‘(iii) monitor the use history of the individual’s personally identifying 
information in the System, including the identities of all persons or en-
tities that have submitted such identifying information to the System, 
the date of each query run, and the System response for each query 
run; 

‘‘(iv) suspend or limit the use of the individual’s social security ac-
count number or other personally identifying information for purposes 
of the System; and 

‘‘(v) provide notice to the Department of Homeland Security of any 
suspected identity fraud or other improper use of personally identifying 
information. 

‘‘(C) BLOCKING MISUSED SOCIAL SECURITY ACCOUNT NUMBERS.— 
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‘‘(i) IN GENERAL.—The Secretary, in consultation with the Commis-
sioner of Social Security (referred to in this section as the ‘Commis-
sioner’), shall develop, after publication in the Federal Register and an 
opportunity for public comment, a process in which social security ac-
count numbers that have been identified to be subject to unusual mul-
tiple use in the System or that are otherwise suspected or determined 
to have been compromised by identity fraud or other misuse, shall be 
blocked from use in the System unless the individual using such num-
ber is able to establish, through secure and fair procedures, that the 
individual is the legitimate holder of the number. 

‘‘(ii) NOTICE.—If the Secretary blocks or suspends a social security ac-
count number under this subparagraph, the Secretary shall provide no-
tice to the persons or entities that have made inquiries to the System 
using such account number that the identity and employment author-
ization of the individual who provided such account number must be 
re-verified. 

‘‘(D) ADDITIONAL IDENTITY AUTHENTICATION TOOL.—The Secretary shall 
develop, after publication in the Federal Register and an opportunity for 
public comment, additional security measures to adequately verify the iden-
tity of an individual whose identity may not be verified using the photo tool 
described in subparagraph (A). Such additional security measures— 

‘‘(i) shall be kept up-to-date with technological advances; and 
‘‘(ii) shall be designed to provide a high level of certainty with respect 

to identity authentication. 
‘‘(E) CHILD-LOCK PILOT PROGRAM.—The Secretary, in consultation with 

the Commissioner, shall establish a reliable, secure program through which 
parents or legal guardians may suspend or limit the use of the social secu-
rity account number or other personally identifying information of a minor 
under their care for purposes of the System. The Secretary may implement 
the program on a limited pilot basis before making it fully available to all 
individuals. 

‘‘(5) RESPONSIBILITIES OF THE COMMISSIONER OF SOCIAL SECURITY.—The Com-
missioner, in consultation with the Secretary, shall establish a reliable, secure 
method, which, within the time periods specified in paragraph (2) and sub-
section (b)(4)(D)(i)(II), compares the name and social security account number 
provided in an inquiry against such information maintained by the Commis-
sioner in order to validate (or not validate) the information provided by the per-
son or entity with respect to an individual whose identity and employment au-
thorization the person or entity seeks to confirm, the correspondence of the 
name and number, and whether the individual has presented a social security 
account number that is not valid for employment. The Commissioner shall not 
disclose or release social security information (other than such confirmation or 
nonconfirmation) under the System except as provided under this section or sec-
tion 205(c)(2)(I) of the Social Security Act (42 U.S.C. 405). 

‘‘(6) RESPONSIBILITIES OF THE SECRETARY OF HOMELAND SECURITY.— 
‘‘(A) IN GENERAL.—The Secretary of Homeland Security shall establish a 

reliable, secure method, which, within the time periods specified in para-
graph (2) and subsection (b)(4)(D)(i)(II), compares the name and identifica-
tion or other authorization number (or any other information determined 
relevant by the Secretary) which are provided in an inquiry against such 
information maintained or accessed by the Secretary in order to validate (or 
not validate) the information provided, the correspondence of the name and 
number, and whether the individual is authorized to be employed in the 
United States. 

‘‘(B) TRAINING.—The Secretary shall provide and regularly update train-
ing materials on the use of the System for persons and entities making in-
quiries. 

‘‘(C) AUDIT.—The Secretary shall provide for periodic auditing of the Sys-
tem to detect and prevent misuse, discrimination, fraud, and identity theft, 
to protect privacy and assess System accuracy, and to preserve the integrity 
and security of the information in the System. 

‘‘(D) NOTICE OF SYSTEM CHANGES.—The Secretary shall provide appro-
priate notification to persons and entities registered in the System of any 
change made by the Secretary or the Commissioner related to permitted 
and prohibited documents, and use of the System. 

‘‘(7) RESPONSIBILITIES OF THE SECRETARY OF STATE.—As part of the System, 
the Secretary of State shall provide to the Secretary of Homeland Security ac-
cess to passport and visa information as needed to confirm that a passport or 
passport card presented under subsection (b)(3)(A)(i) confirms the employment 
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authorization and identity of the individual presenting such document, and that 
a passport, passport card, or visa photograph matches the Secretary of State’s 
records, and shall provide such assistance as the Secretary of Homeland Secu-
rity may request in order to resolve tentative nonconfirmations or final noncon-
firmations relating to such information. 

‘‘(8) UPDATING INFORMATION.—The Commissioner, the Secretary of Homeland 
Security, and the Secretary of State shall update records in their custody in a 
manner that promotes maximum accuracy of the System and shall provide a 
process for the prompt correction of erroneous information, including instances 
in which it is brought to their attention through the secondary verification proc-
ess under subsection (b)(4)(D). 

‘‘(9) MANDATORY AND VOLUNTARY SYSTEM USES.— 
‘‘(A) MANDATORY USERS.—Except as otherwise provided under Federal or 

State law, such as sections 302 and 303 of the Farm Workforce Moderniza-
tion Act of 2019, nothing in this section shall be construed as requiring the 
use of the System by any person or entity hiring, recruiting, or referring 
for a fee, an individual for employment in the United States. 

‘‘(B) VOLUNTARY USERS.—Beginning after the date that is 30 days after 
the date on which final rules are published under section 309(a) of the 
Farm Workforce Modernization Act of 2019, a person or entity may use the 
System on a voluntary basis to seek verification of the identity and employ-
ment authorization of individuals the person or entity is hiring, recruiting, 
or referring for a fee for employment in the United States 

‘‘(C) PROCESS FOR NON-USERS.—The employment verification process for 
any person or entity hiring, recruiting, or referring for a fee, an individual 
for employment in the United States shall be governed by section 274A(b) 
unless the person or entity— 

‘‘(i) is required by Federal or State law to use the System; or 
‘‘(ii) has opted to use the System voluntarily in accordance with sub-

paragraph (B). 
‘‘(10) NO FEE FOR USE.—The Secretary may not charge a fee to an individual, 

person, or entity related to the use of the System. 
‘‘(b) NEW HIRES, RECRUITMENT, AND REFERRAL.—Notwithstanding section 274A(b), 

the requirements referred to in paragraphs (1)(B) and (3) of section 274A(a) are, in 
the case of a person or entity that uses the System for the hiring, recruiting, or re-
ferring for a fee, an individual for employment in the United States, the following: 

‘‘(1) INDIVIDUAL ATTESTATION OF EMPLOYMENT AUTHORIZATION.—During the 
period beginning on the date on which an offer of employment is accepted and 
ending on the date of hire, the individual shall attest, under penalty of perjury 
on a form designated by the Secretary, that the individual is authorized to be 
employed in the United States by providing on such form— 

‘‘(A) the individual’s name and date of birth; 
‘‘(B) the individual’s social security account number (unless the individual 

has applied for and not yet been issued such a number); 
‘‘(C) whether the individual is— 

‘‘(i) a citizen or national of the United States; 
‘‘(ii) an alien lawfully admitted for permanent residence; or 
‘‘(iii) an alien who is otherwise authorized by the Secretary to be 

hired, recruited, or referred for employment in the United States; and 
‘‘(D) if the individual does not attest to United States citizenship or na-

tionality, such identification or other authorization number established by 
the Department of Homeland Security for the alien as the Secretary may 
specify. 

‘‘(2) EMPLOYER ATTESTATION AFTER EXAMINATION OF DOCUMENTS.—Not later 
than 3 business days after the date of hire, the person or entity shall attest, 
under penalty of perjury on the form designated by the Secretary for purposes 
of paragraph (1), that it has verified that the individual is not an unauthorized 
alien by— 

‘‘(A) obtaining from the individual the information described in paragraph 
(1) and recording such information on the form; 

‘‘(B) examining— 
‘‘(i) a document described in paragraph (3)(A); or 
‘‘(ii) a document described in paragraph (3)(B) and a document de-

scribed in paragraph (3)(C); and 
‘‘(C) attesting that the information recorded on the form is consistent 

with the documents examined. 
‘‘(3) ACCEPTABLE DOCUMENTS.— 

‘‘(A) DOCUMENTS ESTABLISHING EMPLOYMENT AUTHORIZATION AND IDEN-
TITY.—A document described in this subparagraph is an individual’s— 
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‘‘(i) United States passport or passport card; 
‘‘(ii) permanent resident card that contains a photograph; 
‘‘(iii) foreign passport containing temporary evidence of lawful perma-

nent residence in the form of an official I–551 (or successor) stamp from 
the Department of Homeland Security or a printed notation on a ma-
chine-readable immigrant visa; 

‘‘(iv) unexpired employment authorization card that contains a photo-
graph; 

‘‘(v) in the case of a nonimmigrant alien authorized to engage in em-
ployment for a specific employer incident to status, a foreign passport 
with Form I–94, Form I–94A, or other documentation as designated by 
the Secretary specifying the alien’s nonimmigrant status as long as 
such status has not yet expired and the proposed employment is not 
in conflict with any restrictions or limitations identified in the docu-
mentation; 

‘‘(vi) passport from the Federated States of Micronesia or the Repub-
lic of the Marshall Islands with Form I–94, Form I–94A, or other docu-
mentation as designated by the Secretary, indicating nonimmigrant ad-
mission under the Compact of Free Association Between the United 
States and the Federated States of Micronesia or the Republic of the 
Marshall Islands; or 

‘‘(vii) other document designated by the Secretary, by notice pub-
lished in the Federal Register, if the document— 

‘‘(I) contains a photograph of the individual, biometric identifica-
tion data, and other personal identifying information relating to 
the individual; 

‘‘(II) is evidence of authorization for employment in the United 
States; and 

‘‘(III) contains security features to make it resistant to tam-
pering, counterfeiting, and fraudulent use. 

‘‘(B) DOCUMENTS ESTABLISHING EMPLOYMENT AUTHORIZATION.—A docu-
ment described in this subparagraph is— 

‘‘(i) an individual’s social security account number card (other than 
such a card which specifies on the face that the issuance of the card 
does not authorize employment in the United States); or 

‘‘(ii) a document establishing employment authorization that the Sec-
retary determines, by notice published in the Federal Register, to be ac-
ceptable for purposes of this subparagraph, provided that such docu-
mentation contains security features to make it resistant to tampering, 
counterfeiting, and fraudulent use. 

‘‘(C) DOCUMENTS ESTABLISHING IDENTITY.—A document described in this 
subparagraph is— 

‘‘(i) an individual’s driver’s license or identification card if it was 
issued by a State or one of the outlying possessions of the United 
States and contains a photograph and personal identifying information 
relating to the individual; 

‘‘(ii) an individual’s unexpired United States military identification 
card; 

‘‘(iii) an individual’s unexpired Native American tribal identification 
document issued by a tribal entity recognized by the Bureau of Indian 
Affairs; 

‘‘(iv) in the case of an individual under 18 years of age, a parent or 
legal guardian’s attestation under penalty of law as to the identity and 
age of the individual; or 

‘‘(v) a document establishing identity that the Secretary determines, 
by notice published in the Federal Register, to be acceptable for pur-
poses of this subparagraph, if such documentation contains a photo-
graph of the individual, biometric identification data, and other per-
sonal identifying information relating to the individual, and security 
features to make it resistant to tampering, counterfeiting, and fraudu-
lent use. 

‘‘(D) AUTHORITY TO PROHIBIT USE OF CERTAIN DOCUMENTS.—If the Sec-
retary finds that any document or class of documents described in subpara-
graph (A), (B), or (C) does not reliably establish identity or employment au-
thorization or is being used fraudulently to an unacceptable degree, the 
Secretary may, by notice published in the Federal Register, prohibit or 
place conditions on the use of such document or class of documents for pur-
poses of this section. 
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‘‘(4) USE OF THE SYSTEM TO SCREEN IDENTITY AND EMPLOYMENT AUTHORIZA-
TION.— 

‘‘(A) IN GENERAL.—In the case of a person or entity that uses the System 
for the hiring, recruiting, or referring for a fee an individual for employ-
ment in the United States, during the period described in subparagraph 
(B), the person or entity shall submit an inquiry through the System de-
scribed in subsection (a) to seek verification of the identity and employment 
authorization of the individual. 

‘‘(B) VERIFICATION PERIOD.— 
‘‘(i) IN GENERAL.—Except as provided in clause (ii), and subject to 

subsection (d), the verification period shall begin on the date of hire 
and end on the date that is 3 business days after the date of hire, or 
such other reasonable period as the Secretary may prescribe. 

‘‘(ii) SPECIAL RULE.—In the case of an alien who is authorized to be 
employed in the United States and who provides evidence from the So-
cial Security Administration that the alien has applied for a social se-
curity account number, the verification period shall end 3 business 
days after the alien receives the social security account number. 

‘‘(C) CONFIRMATION.—If a person or entity receives confirmation of an in-
dividual’s identity and employment authorization, the person or entity shall 
record such confirmation on the form designated by the Secretary for pur-
poses of paragraph (1). 

‘‘(D) TENTATIVE NONCONFIRMATION.— 
‘‘(i) IN GENERAL.—In cases of tentative nonconfirmation, the Sec-

retary shall provide, in consultation with the Commissioner, a process 
for— 

‘‘(I) an individual to contest the tentative nonconfirmation not 
later than 10 business days after the date of the receipt of the no-
tice described in clause (ii); and 

‘‘(II) the Secretary to issue a confirmation or final nonconfirma-
tion of an individual’s identity and employment authorization not 
later than 30 calendar days after the Secretary receives notice from 
the individual contesting a tentative nonconfirmation. 

‘‘(ii) NOTICE.—If a person or entity receives a tentative nonconfirma-
tion of an individual’s identity or employment authorization, the person 
or entity shall, not later than 3 business days after receipt, notify such 
individual in writing in a language understood by the individual and 
on a form designated by the Secretary, that shall include a description 
of the individual’s right to contest the tentative nonconfirmation. The 
person or entity shall attest, under penalty of perjury, that the person 
or entity provided (or attempted to provide) such notice to the indi-
vidual, and the individual shall acknowledge receipt of such notice in 
a manner specified by the Secretary. 

‘‘(iii) NO CONTEST.— 
‘‘(I) IN GENERAL.—A tentative nonconfirmation shall become final 

if, upon receiving the notice described in clause (ii), the indi-
vidual— 

‘‘(aa) refuses to acknowledge receipt of such notice; 
‘‘(bb) acknowledges in writing, in a manner specified by the 

Secretary, that the individual will not contest the tentative 
nonconfirmation; or 

‘‘(cc) fails to contest the tentative nonconfirmation within the 
10-business-day period beginning on the date the individual re-
ceived such notice. 

‘‘(II) RECORD OF NO CONTEST.—The person or entity shall indi-
cate in the System that the individual did not contest the tentative 
nonconfirmation and shall specify the reason the tentative noncon-
firmation became final under subclause (I). 

‘‘(III) EFFECT OF FAILURE TO CONTEST.—An individual’s failure to 
contest a tentative nonconfirmation shall not be considered an ad-
mission of any fact with respect to any violation of this Act or any 
other provision of law. 

‘‘(iv) CONTEST.— 
‘‘(I) IN GENERAL.—An individual may contest a tentative noncon-

firmation by using the process for secondary verification under 
clause (i), not later than 10 business days after receiving the notice 
described in clause (ii). Except as provided in clause (iii), the non-
confirmation shall remain tentative until a confirmation or final 
nonconfirmation is provided by the System. 
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‘‘(II) PROHIBITION ON TERMINATION.—In no case shall a person or 
entity terminate employment or take any adverse employment ac-
tion against an individual for failure to obtain confirmation of the 
individual’s identity and employment authorization until the per-
son or entity receives a notice of final nonconfirmation from the 
System. Nothing in this subclause shall prohibit an employer from 
terminating the employment of the individual for any other lawful 
reason. 

‘‘(III) CONFIRMATION OR FINAL NONCONFIRMATION.—The Sec-
retary, in consultation with the Commissioner, shall issue notice of 
a confirmation or final nonconfirmation of the individual’s identity 
and employment authorization not later than 30 calendar days 
after the date the Secretary receives notice from the individual con-
testing the tentative nonconfirmation. 

‘‘(E) FINAL NONCONFIRMATION.— 
‘‘(i) NOTICE.—If a person or entity receives a final nonconfirmation of 

an individual’s identity or employment authorization, the person or en-
tity shall, not later than 3 business days after receipt, notify such indi-
vidual of the final nonconfirmation in writing, on a form designated by 
the Secretary, which shall include information regarding the individ-
ual’s right to appeal the final nonconfirmation as provided under sub-
paragraph (F). The person or entity shall attest, under penalty of per-
jury, that the person or entity provided (or attempted to provide) the 
notice to the individual, and the individual shall acknowledge receipt 
of such notice in a manner designated by the Secretary. 

‘‘(ii) TERMINATION OR NOTIFICATION OF CONTINUED EMPLOYMENT.—If 
a person or entity receives a final nonconfirmation regarding an indi-
vidual, the person or entity may terminate employment of the indi-
vidual. If the person or entity does not terminate such employment 
pending appeal of the final nonconfirmation, the person or entity shall 
notify the Secretary of such fact through the System. Failure to notify 
the Secretary in accordance with this clause shall be deemed a viola-
tion of section 274A(a)(1)(A). 

‘‘(iii) PRESUMPTION OF VIOLATION FOR CONTINUED EMPLOYMENT.—If a 
person or entity continues to employ an individual after receipt of a 
final nonconfirmation, there shall be a rebuttable presumption that the 
person or entity has violated paragraphs (1)(A) and (a)(2) of section 
274A(a). 

‘‘(F) APPEAL OF FINAL NONCONFIRMATION.— 
‘‘(i) ADMINISTRATIVE APPEAL.—The Secretary, in consultation with the 

Commissioner, shall develop a process by which an individual may seek 
administrative review of a final nonconfirmation. Such process shall— 

‘‘(I) permit the individual to submit additional evidence estab-
lishing identity or employment authorization; 

‘‘(II) ensure prompt resolution of an appeal (but in no event shall 
there be a failure to respond to an appeal within 30 days); and 

‘‘(III) permit the Secretary to impose a civil money penalty (not 
to exceed $500) on an individual upon finding that an appeal was 
frivolous or filed for purposes of delay. 

‘‘(ii) COMPENSATION FOR LOST WAGES RESULTING FROM GOVERNMENT 
ERROR OR OMISSION.— 

‘‘(I) IN GENERAL.—If, upon consideration of an appeal of a final 
nonconfirmation, the Secretary determines that the final noncon-
firmation was issued in error, the Secretary shall further deter-
mine whether the final nonconfirmation was the result of govern-
ment error or omission. If the Secretary determines that the final 
nonconfirmation was solely the result of government error or omis-
sion and the individual was terminated from employment, the Sec-
retary shall compensate the individual for lost wages. 

‘‘(II) CALCULATION OF LOST WAGES.—Lost wages shall be cal-
culated based on the wage rate and work schedule that were in ef-
fect prior to the individual’s termination. The individual shall be 
compensated for lost wages beginning on the first scheduled work 
day after employment was terminated and ending 90 days after 
completion of the administrative review process described in this 
subparagraph or the day the individual is reinstated or obtains 
other employment, whichever occurs first. 
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‘‘(III) LIMITATION ON COMPENSATION.—No compensation for lost 
wages shall be awarded for any period during which the individual 
was not authorized for employment in the United States. 

‘‘(IV) SOURCE OF FUNDS.—There is established in the general 
fund of the Treasury, a separate account which shall be known as 
the ‘Electronic Verification Compensation Account’. Fees collected 
under subsections (f) and (g) shall be deposited in the Electronic 
Verification Compensation Account and shall remain available for 
purposes of providing compensation for lost wages under this sub-
clause. 

‘‘(iii) JUDICIAL REVIEW.—Not later than 30 days after the dismissal of 
an appeal under this subparagraph, an individual may seek judicial re-
view of such dismissal in the United States District Court in the juris-
diction in which the employer resides or conducts business. 

‘‘(5) RETENTION OF VERIFICATION RECORDS.— 
‘‘(A) IN GENERAL.—After completing the form designated by the Secretary 

in accordance with paragraphs (1) and (2), the person or entity shall retain 
the form in paper, microfiche, microfilm, electronic, or other format deemed 
acceptable by the Secretary, and make it available for inspection by officers 
of the Department of Homeland Security, the Department of Justice, or the 
Department of Labor during the period beginning on the date the 
verification is completed and ending on the later of— 

‘‘(i) the date that is 3 years after the date of hire; or 
‘‘(ii) the date that is 1 year after the date on which the individual’s 

employment is terminated. 
‘‘(B) COPYING OF DOCUMENTATION PERMITTED.—Notwithstanding any 

other provision of law, a person or entity may copy a document presented 
by an individual pursuant to this section and may retain the copy, but only 
for the purpose of complying with the requirements of this section. 

‘‘(c) REVERIFICATION OF PREVIOUSLY HIRED INDIVIDUALS.— 
‘‘(1) MANDATORY REVERIFICATION.—In the case of a person or entity that uses 

the System for the hiring, recruiting, or referring for a fee an individual for em-
ployment in the United States, the person or entity shall submit an inquiry 
using the System to verify the identity and employment authorization of— 

‘‘(A) an individual with a limited period of employment authorization, 
within 3 business days before the date on which such employment author-
ization expires; and 

‘‘(B) an individual, not later than 10 days after receiving a notification 
from the Secretary requiring the verification of such individual pursuant to 
subsection (a)(4)(C). 

‘‘(2) REVERIFICATION PROCEDURES.—The verification procedures under sub-
section (b) shall apply to reverifications under this subsection, except that em-
ployers shall— 

‘‘(A) use a form designated by the Secretary for purposes of this para-
graph; and 

‘‘(B) retain the form in paper, microfiche, microfilm, electronic, or other 
format deemed acceptable by the Secretary, and make it available for in-
spection by officers of the Department of Homeland Security, the Depart-
ment of Justice, or the Department of Labor during the period beginning 
on the date the reverification commences and ending on the later of— 

‘‘(i) the date that is 3 years after the date of reverification; or 
‘‘(ii) the date that is 1 year after the date on which the individual’s 

employment is terminated. 
‘‘(3) LIMITATION ON REVERIFICATION.—Except as provided in paragraph (1), a 

person or entity may not otherwise reverify the identity and employment au-
thorization of a current employee, including an employee continuing in employ-
ment. 

‘‘(d) GOOD FAITH COMPLIANCE.— 
‘‘(1) IN GENERAL.—Except as otherwise provided in this subsection, a person 

or entity that uses the System is considered to have complied with the require-
ments of this section notwithstanding a technical failure of the System, or other 
technical or procedural failure to meet such requirement if there was a good 
faith attempt to comply with the requirement. 

‘‘(2) EXCEPTION FOR FAILURE TO CORRECT AFTER NOTICE.—Paragraph (1) shall 
not apply if— 

‘‘(A) the failure is not de minimis; 
‘‘(B) the Secretary has provided notice to the person or entity of the fail-

ure, including an explanation as to why it is not de minimis; 
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‘‘(C) the person or entity has been provided a period of not less than 30 
days (beginning after the date of the notice) to correct the failure; and 

‘‘(D) the person or entity has not corrected the failure voluntarily within 
such period. 

‘‘(3) EXCEPTION FOR PATTERN OR PRACTICE VIOLATORS.—Paragraph (1) shall 
not apply to a person or entity that has engaged or is engaging in a pattern 
or practice of violations of paragraph (1)(A) or (2) of section 274A(a). 

‘‘(4) DEFENSE.—In the case of a person or entity that uses the System for the 
hiring, recruiting, or referring for a fee an individual for employment in the 
United States, the person or entity shall not be liable to a job applicant, an em-
ployee, the Federal Government, or a State or local government, under Federal, 
State, or local criminal or civil law, for any employment-related action taken 
with respect to an employee in good-faith reliance on information provided by 
the System. Such person or entity shall be deemed to have established compli-
ance with its obligations under this section, absent a showing by the Secretary, 
by clear and convincing evidence, that the employer had knowledge that an em-
ployee is an unauthorized alien. 

‘‘(e) LIMITATIONS.— 
‘‘(1) NO NATIONAL IDENTIFICATION CARD.—Nothing in this section shall be con-

strued to authorize, directly or indirectly, the issuance or use of national identi-
fication cards or the establishment of a national identification card. 

‘‘(2) USE OF RECORDS.—Notwithstanding any other provision of law, nothing 
in this section shall be construed to permit or allow any department, bureau, 
or other agency of the United States Government to utilize any information, 
database, or other records assembled under this section for any purpose other 
than the verification of identity and employment authorization of an individual 
or to ensure the secure, appropriate, and non-discriminatory use of the System. 

‘‘(f) PENALTIES.— 
‘‘(1) IN GENERAL.—Except as provided in this subsection, the provisions of 

subsections (e) through (g) of section 274A shall apply with respect to compli-
ance with the provisions of this section and penalties for non-compliance for 
persons or entitles that use the System. 

‘‘(2) CEASE AND DESIST ORDER WITH CIVIL MONEY PENALTIES FOR HIRING, RE-
CRUITING, AND REFERRAL VIOLATIONS.—Notwithstanding the civil money pen-
alties set forth in section 274A(e)(4), with respect to a violation of paragraph 
(1)(A) or (2) of section 274A(a) by a person or entity that has hired, recruited, 
or referred for a fee, an individual for employment in the United States, a cease 
and desist order— 

‘‘(A) shall require the person or entity to pay a civil penalty in an 
amount, subject to subsection (d), of— 

‘‘(i) not less than $2,500 and not more than $5,000 for each unauthor-
ized alien with respect to whom a violation of either such subsection 
occurred; 

‘‘(ii) not less than $5,000 and not more than $10,000 for each such 
alien in the case of a person or entity previously subject to one order 
under this paragraph; or 

‘‘(iii) not less than $10,000 and not more than $25,000 for each such 
alien in the case of a person or entity previously subject to more than 
one order under this paragraph; and 

‘‘(B) may require the person or entity to take such other remedial action 
as appropriate. 

‘‘(3) ORDER FOR CIVIL MONEY PENALTY FOR VIOLATIONS.—With respect to a vio-
lation of section 274A(a)(1)(B), the order under this paragraph shall require the 
person or entity to pay a civil penalty in an amount, subject to paragraphs (4), 
(5), and (6), of not less than $1,000 and not more than $25,000 for each indi-
vidual with respect to whom such violation occurred. Failure by a person or en-
tity to utilize the System as required by law or providing information to the 
System that the person or entity knows or reasonably believes to be false, shall 
be treated as a violation of section 274A(a)(1)(A). 

‘‘(4) EXEMPTION FROM PENALTY FOR GOOD FAITH VIOLATION.— 
‘‘(A) IN GENERAL.—A person or entity that uses the System is presumed 

to have acted with knowledge for purposes of paragraphs (1)(A) and (2) of 
section 274A(a) if the person or entity fails to make an inquiry to verify the 
identity and employment authorization of the individual through the Sys-
tem. 

‘‘(B) GOOD FAITH EXEMPTION.—In the case of imposition of a civil penalty 
under paragraph (2)(A) with respect to a violation of paragraph (1)(A) or 
(2) of section 274A(a) for hiring or continuation of employment or recruit-
ment or referral by a person or entity, and in the case of imposition of a 
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civil penalty under paragraph (3) for a violation of section 274A(a)(1)(B) for 
hiring or recruitment or referral by a person or entity, the penalty other-
wise imposed may be waived or reduced if the person or entity establishes 
that the person or entity acted in good faith. 

‘‘(5) MITIGATION ELEMENTS.—For purposes of paragraphs (2)(A) and (3), when 
assessing the level of civil money penalties, in addition to the good faith of the 
person or entity being charged, due consideration shall be given to the size of 
the business, the seriousness of the violation, whether or not the individual was 
an unauthorized alien, and the history of previous violations. 

‘‘(6) CRIMINAL PENALTY.—Notwithstanding section 274A(f)(1) and the provi-
sions of any other Federal law relating to fine levels, any person or entity that 
is required to comply with the provisions of this section and that engages in 
a pattern or practice of violations of paragraph (1) or (2) of section 274A(a), 
shall be fined not more than $5,000 for each unauthorized alien with respect 
to whom such a violation occurs, imprisoned for not more than 18 months, or 
both. 

‘‘(7) ELECTRONIC VERIFICATION COMPENSATION ACCOUNT.—Civil money pen-
alties collected under this subsection shall be deposited in the Electronic 
Verification Compensation Account for the purpose of compensating individuals 
for lost wages as a result of a final nonconfirmation issued by the System that 
was based on government or employer error or omission, as set forth in sub-
section (b)(4)(F)(ii)(IV). 

‘‘(8) DEBARMENT.— 
‘‘(A) IN GENERAL.—If a person or entity is determined by the Secretary 

to be a repeat violator of paragraph (1)(A) or (2) of section 274A(a) or is 
convicted of a crime under section 274A, such person or entity may be con-
sidered for debarment from the receipt of Federal contracts, grants, or coop-
erative agreements in accordance with the debarment standards and pursu-
ant to the debarment procedures set forth in the Federal Acquisition Regu-
lation. 

‘‘(B) NO CONTRACT, GRANT, AGREEMENT.—If the Secretary or the Attorney 
General wishes to have a person or entity considered for debarment in ac-
cordance with this paragraph, and such a person or entity does not hold a 
Federal contract, grant or cooperative agreement, the Secretary or Attorney 
General shall refer the matter to the Administrator of General Services to 
determine whether to list the person or entity on the List of Parties Ex-
cluded from Federal Procurement, and if so, for what duration and under 
what scope. 

‘‘(C) CONTRACT, GRANT, AGREEMENT.—If the Secretary or the Attorney 
General wishes to have a person or entity considered for debarment in ac-
cordance with this paragraph, and such person or entity holds a Federal 
contract, grant, or cooperative agreement, the Secretary or Attorney Gen-
eral shall advise all agencies or departments holding a contract, grant, or 
cooperative agreement with the person or entity of the Government’s inter-
est in having the person or entity considered for debarment, and after solic-
iting and considering the views of all such agencies and departments, the 
Secretary or Attorney General may refer the matter to the appropriate lead 
agency to determine whether to list the person or entity on the List of Par-
ties Excluded from Federal Procurement, and if so, for what duration and 
under what scope. 

‘‘(D) REVIEW.—Any decision to debar a person or entity in accordance 
with this subsection shall be reviewable pursuant to part 9.4 of the Federal 
Acquisition Regulation. 

‘‘(9) PREEMPTION.—The provisions of this section preempt any State or local 
law, ordinance, policy, or rule, including any criminal or civil fine or penalty 
structure, relating to the hiring, continued employment, or status verification 
for employment eligibility purposes, of unauthorized aliens, except that a State, 
locality, municipality, or political subdivision may exercise its authority over 
business licensing and similar laws as a penalty for failure to use the System 
as required under this section. 

‘‘(g) UNFAIR IMMIGRATION-RELATED EMPLOYMENT PRACTICES AND THE SYSTEM.— 
‘‘(1) IN GENERAL.—In addition to the prohibitions on discrimination set forth 

in section 274B, it is an unfair immigration-related employment practice for a 
person or entity, in the course of utilizing the System— 

‘‘(A) to use the System for screening an applicant prior to the date of hire; 
‘‘(B) to terminate the employment of an individual or take any adverse 

employment action with respect to that individual due to a tentative non-
confirmation issued by the System; 
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‘‘(C) to use the System to screen any individual for any purpose other 
than confirmation of identity and employment authorization as provided in 
this section; 

‘‘(D) to use the System to verify the identity and employment authoriza-
tion of a current employee, including an employee continuing in employ-
ment, other than reverification authorized under subsection (c); 

‘‘(E) to use the System to discriminate based on national origin or citizen-
ship status; 

‘‘(F) to willfully fail to provide an individual with any notice required 
under this title; 

‘‘(G) to require an individual to make an inquiry under the self- 
verification procedures described in subsection (a)(4)(B) or to provide the re-
sults of such an inquiry as a condition of employment, or hiring, recruiting, 
or referring; or 

‘‘(H) to terminate the employment of an individual or take any adverse 
employment action with respect to that individual based upon the need to 
verify the identity and employment authorization of the individual as re-
quired by subsection (b). 

‘‘(2) PREEMPLOYMENT SCREENING AND BACKGROUND CHECK.—Nothing in para-
graph (1)(A) shall be construed to preclude a preemployment screening or back-
ground check that is required or permitted under any other provision of law. 

‘‘(3) CIVIL MONEY PENALTIES FOR DISCRIMINATORY CONDUCT.—Notwithstanding 
section 274B(g)(2)(B)(iv), the penalties that may be imposed by an administra-
tive law judge with respect to a finding that a person or entity has engaged in 
an unfair immigration-related employment practice described in paragraph (1) 
are— 

‘‘(A) not less than $1,000 and not more than $4,000 for each individual 
discriminated against; 

‘‘(B) in the case of a person or entity previously subject to a single order 
under this paragraph, not less than $4,000 and not more than $10,000 for 
each individual discriminated against; and 

‘‘(C) in the case of a person or entity previously subject to more than one 
order under this paragraph, not less than $6,000 and not more than 
$20,000 for each individual discriminated against. 

‘‘(4) ELECTRONIC VERIFICATION COMPENSATION ACCOUNT.—Civil money pen-
alties collected under this subsection shall be deposited in the Electronic 
Verification Compensation Account for the purpose of compensating individuals 
for lost wages as a result of a final nonconfirmation issued by the System that 
was based on government error or omission, as set forth in subsection 
(b)(4)(F)(ii)(IV). 

‘‘(h) CLARIFICATION.—All rights and remedies provided under any Federal, State, 
or local law relating to workplace rights, including but not limited to back pay, are 
available to an employee despite— 

‘‘(1) the employee’s status as an unauthorized alien during or after the period 
of employment; or 

‘‘(2) the employer’s or employee’s failure to comply with the requirements of 
this section. 

‘‘(i) DEFINITION.—In this section, the term ‘date of hire’ means the date on which 
employment for pay or other remuneration commences.’’. 

(b) CONFORMING AMENDMENT.—The table of contents for the Immigration and Na-
tionality Act is amended by inserting after the item relating to section 274D the fol-
lowing: 
‘‘Sec. 274E. Requirements for the electronic verification of employment eligibility.’’. 

SEC. 302. MANDATORY ELECTRONIC VERIFICATION FOR THE AGRICULTURAL INDUSTRY. 

(a) IN GENERAL.—The requirements for the electronic verification of identity and 
employment authorization described in section 274E of the Immigration and Nation-
ality Act, as inserted by section 301 of this Act, shall apply to a person or entity 
hiring, recruiting, or referring for a fee an individual for agricultural employment 
in the United States in accordance with the effective dates set forth in subsection 
(b). 

(b) EFFECTIVE DATES.— 
(1) HIRING.—Subsection (a) shall apply to a person or entity hiring an indi-

vidual for agricultural employment in the United States as follows: 
(A) With respect to employers having 500 or more employees in the 

United States on the date of the enactment of this Act, on the date that 
is 6 months after completion of the application period described in section 
101(c). 
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(B) With respect to employers having 100 or more employees in the 
United States (but less than 500 such employees) on the date of the enact-
ment of this Act, on the date that is 9 months after completion of the appli-
cation period described in section 101(c). 

(C) With respect to employers having 20 or more employees in the United 
States (but less than 100 such employees) on the date of the enactment of 
this Act, on the date that is 12 months after completion of the application 
period described in section 101(c). 

(D) With respect to employers having 1 or more employees in the United 
States, (but less than 20 such employees) on the date of the enactment of 
this Act, on the date that is 15 months after completion of the application 
period described in section 101(c). 

(2) RECRUITING AND REFERRING.—Subsection (a) shall apply to a person or en-
tity recruiting or referring an individual for agricultural employment in the 
United States on the date that is 12 months after completion of the application 
period described in section 101(c). 

(3) TRANSITION RULE.—Except as required under subtitle A of title IV of the 
Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (8 U.S.C. 
1324a note) (as in effect on the day before the effective date described in section 
303(a)(4)), Executive Order 13465 (8 U.S.C. 1324a note; relating to Government 
procurement), or any State law requiring persons or entities to use the E–Verify 
Program described in section 403(a) of the Illegal Immigration Reform and Im-
migrant Responsibility Act of 1996 (8 U.S.C. 1324a note) (as in effect on the day 
before the effective date described in section 303(a)(4)), sections 274A and 274B 
of the Immigration and Nationality Act (8 U.S.C. 1324a and 1324b) shall apply 
to a person or entity hiring, recruiting, or referring an individual for employ-
ment in the United States until the applicable effective date under this sub-
section. 

(4) E–VERIFY VOLUNTARY USERS AND OTHERS DESIRING EARLY COMPLIANCE.— 
Nothing in this subsection shall be construed to prohibit persons or entities, in-
cluding persons or entities that have voluntarily elected to participate in the E– 
Verify Program described in section 403(a) of the Illegal Immigration Reform 
and Immigrant Responsibility Act of 1996 (8 U.S.C. 1324a note) (as in effect on 
the day before the effective date described in section 303(a)(4)), from seeking 
early compliance on a voluntary basis. 

(c) RURAL ACCESS TO SECONDARY REVIEW PROCESS.— 
(1) IN GENERAL.—The Secretary of Homeland Security and the Commissioner 

of Social Security shall coordinate with the Secretary of Agriculture to create 
an alternate process for an individual to contest a tentative nonconfirmation as 
described in section 274E(b)(4)(D) of the Immigration and Nationality Act, as 
inserted by section 301 of this Act, by appearing in-person at a local office or 
service center of the U.S. Department of Agriculture or at a local office of the 
U.S. Social Security Administration. 

(2) STAFFING AND RESOURCES.—The Secretary of Agriculture and Commis-
sioner of Social Security shall ensure that local offices and service centers of the 
U.S. Department of Agriculture and local offices of the U.S. Social Security Ad-
ministration are staffed appropriately and have the resources necessary to re-
ceive in-person requests for secondary review of a tentative nonconfirmation 
under paragraph (1) from individuals and to facilitate the secondary review 
process by serving as a single point of contact between the individual and the 
Department of Homeland Security and the Social Security Administration. 

(d) DOCUMENT ESTABLISHING EMPLOYMENT AUTHORIZATION AND IDENTITY.—In ac-
cordance with section 274E(b)(3)(A)(vii) of the Immigration and Nationality Act, as 
inserted by section 301 of this Act, and not later than 12 months after the comple-
tion of the application period described in section 101(c) of this Act, the Secretary 
of Homeland Security shall recognize documentary evidence of certified agricultural 
worker status described in section 102(a)(2) of this Act as valid proof of employment 
authorization and identity for purposes of section 274E(b)(3)(A) of the Immigration 
and Nationality Act, as inserted by section 301 of this Act. 

(e) AGRICULTURAL EMPLOYMENT.—For purposes of this section, the term ‘‘agricul-
tural employment’’ means agricultural labor or services, as defined by section 
101(a)(15)(H)(ii) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(15)(H)(ii)), 
as amended by this Act. 
SEC. 303. COORDINATION WITH E–VERIFY PROGRAM. 

(a) REPEAL.— 
(1) IN GENERAL.—Subtitle A of title IV of the Illegal Immigration Reform and 

Immigrant Responsibility Act of 1996 (8 U.S.C. 1324a note) is repealed. 
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(2) CLERICAL AMENDMENT.—The table of sections, in section 1(d) of the Illegal 
Immigration Reform and Immigrant Responsibility Act of 1996, is amended by 
striking the items relating to subtitle A of title IV. 

(3) REFERENCES.—Any reference in any Federal, State, or local law, Executive 
order, rule, regulation, or delegation of authority, or any document of, or per-
taining to, the Department of Homeland Security, Department of Justice, or the 
Social Security Administration, to the E–Verify Program described in section 
403(a) of the Illegal Immigration Reform and Immigrant Responsibility Act of 
1996 (8 U.S.C. 1324a note), or to the employment eligibility confirmation system 
established under section 404 of the Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996 (8 U.S.C. 1324a note), is deemed to refer to the em-
ployment eligibility confirmation system established under section 274E of the 
Immigration and Nationality Act, as inserted by section 301 of this Act. 

(4) EFFECTIVE DATE.—This subsection, and the amendments made by this 
subsection, shall take effect on the date that is 30 days after the date on which 
final rules are published under section 309(a). 

(b) FORMER E–VERIFY MANDATORY USERS, INCLUDING FEDERAL CONTRACTORS.— 
Beginning on the effective date in subsection (a)(4), the Secretary of Homeland Se-
curity shall require employers required to participate in the E–Verify Program de-
scribed in section 403(a) of the Illegal Immigration Reform and Immigrant Responsi-
bility Act of 1996 (8 U.S.C. 1324a note) by reason of any Federal, State, or local 
law, Executive order, rule, regulation, or delegation of authority, including employ-
ers required to participate in such program by reason of Federal acquisition laws 
(and regulations promulgated under those laws, including the Federal Acquisition 
Regulation), to comply with the requirements of section 274E of the Immigration 
and Nationality Act, as inserted by section 301 of this Act (and any additional re-
quirements of such Federal acquisition laws and regulation) in lieu of any require-
ment to participate in the E–Verify Program. 

(c) FORMER E–VERIFY VOLUNTARY USERS.—Beginning on the effective date in sub-
section (a)(4), the Secretary of Homeland Security shall provide for the voluntary 
compliance with the requirements of section 274E of the Immigration and Nation-
ality Act, as inserted by section 301 of this Act, by employers voluntarily electing 
to participate in the E–Verify Program described in section 403(a) of the Illegal Im-
migration Reform and Immigrant Responsibility Act of 1996 (8 U.S.C. 1324a note) 
before such date. 
SEC. 304. FRAUD AND MISUSE OF DOCUMENTS. 

Section 1546(b) of title 18, United States Code, is amended— 
(1) in paragraph (1), by striking ‘‘identification document,’’ and inserting 

‘‘identification document or document meant to establish employment authoriza-
tion,’’; 

(2) in paragraph (2), by striking ‘‘identification document’’ and inserting ‘‘iden-
tification document or document meant to establish employment authorization,’’; 
and 

(3) in the matter following paragraph (3) by inserting ‘‘or section 274E(b)’’ 
after ‘‘section 274A(b)’’. 

SEC. 305. TECHNICAL AND CONFORMING AMENDMENTS. 

(a) UNLAWFUL EMPLOYMENT OF ALIENS.—Section 274A of the Immigration and 
Nationality Act (8 U.S.C. 1324a) is amended— 

(1) in paragraph (1)(B)(ii) of subsection (a), by striking ‘‘subsection (b).’’ and 
inserting ‘‘section 274B.’’; and 

(2) in the matter preceding paragraph (1) of subsection (b), by striking ‘‘The 
requirements referred’’ and inserting ‘‘Except as provided in section 274E, the 
requirements referred’’. 

(b) UNFAIR IMMIGRATION-RELATED EMPLOYMENT PRACTICES.—Section 274B(a)(1) of 
the Immigration and Nationality Act (8 U.S.C. 1324b(a)(1)) is amended in the mat-
ter preceding subparagraph (A), by inserting ‘‘including misuse of the verification 
system as described in section 274E(g)’’ after ‘‘referral for a fee,’’. 
SEC. 306. PROTECTION OF SOCIAL SECURITY ADMINISTRATION PROGRAMS. 

(a) FUNDING UNDER AGREEMENT.—Effective for fiscal years beginning on or after 
October 1, 2020, the Commissioner and the Secretary shall enter into and maintain 
an agreement which shall— 

(1) provide funds to the Commissioner for the full costs of the responsibilities 
of the Commissioner under section 274E(a)(5) of the Immigration and Nation-
ality Act, as inserted by section 301 of this Act, including— 

(A) acquiring, installing, and maintaining technological equipment and 
systems necessary for the fulfillment of the responsibilities of the Commis-
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sioner under such section, but only that portion of such costs that are at-
tributable exclusively to such responsibilities; and 

(B) responding to individuals who contest a tentative nonconfirmation or 
administratively appeal a final nonconfirmation provided by the electronic 
employment eligibility verification system established under such section; 

(2) provide such funds annually in advance of the applicable quarter based 
on an estimating methodology agreed to by the Commissioner and the Secretary 
(except in such instances where the delayed enactment of an annual appropria-
tion may preclude such quarterly payments); and 

(3) require an annual accounting and reconciliation of the actual costs in-
curred and the funds provided under the agreement, which shall be reviewed 
by the Inspectors General of the Social Security Administration and the Depart-
ment of Homeland Security. 

(b) CONTINUATION OF EMPLOYMENT VERIFICATION IN ABSENCE OF TIMELY AGREE-
MENT.—In any case in which the agreement required under subsection (a) for any 
fiscal year beginning on or after October 1, 2020, has not been reached as of October 
1 of such fiscal year, the latest agreement between the Commissioner and the Sec-
retary providing for funding to cover the costs of the responsibilities of the Commis-
sioner under section 274E(a)(5) of the Immigration and Nationality Act, as inserted 
by section 301 of this Act, shall be deemed in effect on an interim basis for such 
fiscal year until such time as an agreement required under subsection (a) is subse-
quently reached, except that the terms of such interim agreement shall be modified 
by the Director of the Office of Management and Budget to adjust for inflation and 
any increase or decrease in the volume of requests under the employment eligibility 
verification system. In any case in which an interim agreement applies for any fiscal 
year under this subsection, the Commissioner and the Secretary shall, not later 
than October 1 of such fiscal year, notify the Committee on Ways and Means, the 
Committee on the Judiciary, and the Committee on Appropriations of the House of 
Representatives and the Committee on Finance, the Committee on the Judiciary, 
and the Committee on Appropriations of the Senate of the failure to reach the 
agreement required under subsection (a) for such fiscal year. Until such time as the 
agreement required under subsection (a) has been reached for such fiscal year, the 
Commissioner and the Secretary shall, not later than the end of each 90-day period 
after October 1 of such fiscal year, notify such Committees of the status of negotia-
tions between the Commissioner and the Secretary in order to reach such an agree-
ment. 
SEC. 307. REPORT ON THE IMPLEMENTATION OF THE ELECTRONIC EMPLOYMENT 

VERIFICATION SYSTEM. 

Not later than 24 months after the date on which final rules are published under 
section 309(a), and annually thereafter, the Secretary shall submit to Congress a re-
port that includes the following: 

(1) An assessment of the accuracy rates of the responses of the electronic em-
ployment verification system established under section 274E of the Immigration 
and Nationality Act, as inserted by section 301 of this Act (referred to in this 
section as the ‘‘System’’), including tentative and final nonconfirmation notices 
issued to employment-authorized individuals and confirmation notices issued to 
individuals who are not employment-authorized. 

(2) An assessment of any challenges faced by persons or entities (including 
small employers) in utilizing the System. 

(3) An assessment of any challenges faced by employment-authorized individ-
uals who are issued tentative or final nonconfirmation notices. 

(4) An assessment of the incidence of unfair immigration-related employment 
practices, as described in section 274E(g) of the Immigration and Nationality 
Act, as inserted by section 301 of this Act, related to the use of the System. 

(5) An assessment of the photo matching and other identity authentication 
tools, as described in section 274E(a)(4) of the Immigration and Nationality Act, 
as inserted by section 301 of this Act, including— 

(A) an assessment of the accuracy rates of such tools; 
(B) an assessment of the effectiveness of such tools at preventing identity 

fraud and other misuse of identifying information; 
(C) an assessment of any challenges faced by persons, entities, or individ-

uals utilizing such tools; and 
(D) an assessment of operation and maintenance costs associated with 

such tools. 
(6) A summary of the activities and findings of the U.S. Citizenship and Im-

migrations Services E–Verify Monitoring and Compliance Branch, or any suc-
cessor office, including— 

(A) the number, types and outcomes of audits, investigations, and other 
compliance activities initiated by the Branch in the previous year; 
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(B) the capacity of the Branch to detect and prevent violations of section 
274E(g) of the Immigration and Nationality Act, as inserted by this Act; 
and 

(C) an assessment of the degree to which persons and entities misuse the 
System, including— 

(i) use of the System before an individual’s date of hire; 
(ii) failure to provide required notifications to individuals; 
(iii) use of the System to interfere with or otherwise impede individ-

uals’ assertions of their rights under other laws; and 
(iv) use of the System for unauthorized purposes; and 

(7) An assessment of the impact of implementation of the System in the agri-
cultural industry and the use of the verification system in agricultural industry 
hiring and business practices. 

SEC. 308. MODERNIZING AND STREAMLINING THE EMPLOYMENT ELIGIBILITY VERIFICATION 
PROCESS. 

Not later than 12 months after the date of the enactment of this Act, the Sec-
retary, in consultation with the Commissioner, shall submit to Congress a plan to 
modernize and streamline the employment eligibility verification process that shall 
include— 

(1) procedures to allow persons and entities to verify the identity and employ-
ment authorization of newly hired individuals where the in-person, physical ex-
amination of identity and employment authorization documents is not prac-
ticable; 

(2) a proposal to create a simplified employment verification process that al-
lows employers that utilize the employment eligibility verification system estab-
lished under section 274E of the Immigration and Nationality Act, as inserted 
by section 301 of this Act, to verify the identity and employment authorization 
of individuals without also having to complete and retain Form I–9, Employ-
ment Eligibility Verification, or any subsequent replacement form; and 

(3) any other proposal that the Secretary determines would simplify the em-
ployment eligibility verification process without compromising the integrity or 
security of the system. 

SEC. 309. RULEMAKING AND PAPERWORK REDUCTION ACT. 

(a) IN GENERAL.—Not later than 180 days prior to the end of the application pe-
riod defined in section 101(c) of this Act, the Secretary shall publish in the Federal 
Register proposed rules implementing this title and the amendments made by this 
title. The Secretary shall finalize such rules not later than 180 days after the date 
of publication. 

(b) PAPERWORK REDUCTION ACT.— 
(1) IN GENERAL.—The requirements under chapter 35 of title 44, United 

States Code, (commonly known as the ‘‘Paperwork Reduction Act’’) shall apply 
to any action to implement this title or the amendments made by this title. 

(2) ELECTRONIC FORMS.—All forms designated or established by the Secretary 
that are necessary to implement this title and the amendments made by this 
title shall be made available in paper and electronic formats, and shall be de-
signed in such a manner to facilitate electronic completion, storage, and trans-
mittal. 

(3) LIMITATION ON USE OF FORMS.—All forms designated or established by the 
Secretary that are necessary to implement this title, and the amendments made 
by this title, and any information contained in or appended to such forms, may 
not be used for purposes other than for enforcement of this Act and any other 
provision of Federal criminal law. 

Purpose and Summary 

H.R. 5038, the ‘‘Farm Workforce Modernization Act of 2019,’’ ad-
dresses long-standing labor issues in our country’s agricultural sec-
tor through targeted immigration-related and other reforms. First, 
the bill creates a process for certain workers with significant and 
recent agricultural experience to apply for temporary immigration 
status, known as certified agricultural worker (CAW) status. Work-
ers with CAW status may remain on that temporary status indefi-
nitely, but they also have the option to earn lawful permanent resi-
dent (LPR) status through continued agricultural work and the 
payment of penalties. Second, the bill streamlines and modernizes 
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1 See, e.g., Renée Johnson, Food Safety Issues for the 114th Congress, Cong. Research Service, 
Report R42885 at 19–20 (Apr. 10, 2015), http://www.crs.gov/reports/pdf/R42885; Mark A. 
McMinimy, Major Agricultural Trade Issues in the 115th Congress, Cong. Research Service, Re-
port R43905 (Jan. 30, 2017), https://www.crs.gov/Reports/ 
R43905?source=search&guid=e0a6f4384c27464784f7f64aa8e71055&index=5; Wayne Campbell, 
Your View by State Grange: Pennsylvania’s Farmers Desperately Need New Trade Deal, THE 
MORNING CALL (Nov. 23, 2019), https://www.mcall.com/opinion/mc-opi-pa-grange-favors-usmca- 
trade-deal-20191123-vmjnaypqgncunm4tp27ukvwd2a-story.html. 

2 Efforts to Address the Safety of FDA-Regulated Food Imports, Cong. Research Service, 
IF10403 (May 5, 2016), https://www.crs.gov/reports/pdf/IF10403. 

3 New American Economy, Agriculture, https://www.newamericaneconomy.org/issues/agri-
culture/. 

4 U.S. Dep’t of Agriculture, Farm Labor (Dec. 20, 2018), https://www.ers.usda.gov/topics/farm- 
economy/farm-labor/. 

5 Id. 
6 Immigration Policy Center, Facts About Farmworkers, at 2 (May 2009), https:// 

www.americanimmigrationcouncil.org/sites/default/files/research/Farmworkers%20Fact%20Sheet 
.pdf. 

7 See U.S. Bureau of Labor Statistics, Foreign-Born Workers: Labor Force Characteristics Sum-
mary, U.S. Dep’t of Labor (May 18, 2017), https://www.bls.gov/news.release/forbrn.nr0.htm; see 

Continued 

the existing H–2A temporary agricultural worker visa program to 
make it more cost-effective and user-friendly for employers, while 
strengthening protections for all agricultural workers. Among other 
things, the bill creates a unified portal and application process for 
hiring H–2A workers, reforms wage requirements to control sharp 
wage fluctuations, opens the H–2A program to year-round occupa-
tions, and expands the availability of affordable farmworker hous-
ing. At the same time, the bill ensures that both domestic and H– 
2A workers have access to critical protections against exploitation 
and abuse. Third, once the legalization and H–2A reforms are fully 
implemented, the bill mandates the use of the electronic employ-
ment verification system (currently known as E–Verify) by agricul-
tural employers. Taken together, these provisions will ensure that 
the U.S. agricultural sector has access to a stable, reliable, and au-
thorized workforce for the future. 

Background and Need for the Legislation 

A robust and reliable domestic food supply is a matter of national 
security. The more the country is forced to rely on imported agri-
cultural products, the greater the risks to the nation. Among these 
risks are increased exposure to food contamination or epidemic; 
without a sufficient volume of food exports, risks also include fluc-
tuating market prices, reduced productivity, job loss, and increased 
debt.1 From 2004 to 2014, food imports rose by nearly 60 percent 
and now account for nearly one-fifth of the U.S. food supply, includ-
ing approximately 49 percent of all consumed fruits and nuts.2 Al-
though the increase in imported food can be partially attributed to 
changing consumer demands and other factors, systemic labor chal-
lenges in the agricultural sector are a major contributor to this de-
veloping crisis.3 

The U.S. agricultural workforce ‘‘has long-consisted of a mixture 
of self-employed farm operators and their family members, and 
hired workers.’’ 4 However, from 1950 to 2000, the number of self- 
employed and family farm workers declined by 73 percent.5 Most 
experts believe this decline is due to an increasingly educated U.S. 
workforce.6 While at least half of native-born workers lacked a high 
school diploma through the 1950s, the share of the workforce with-
out such a diploma has steadily declined, dropping to about 4.5 per-
cent in 2016.7 Over the same period, the agricultural sector also ex-
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also U.S. Census Bureau, Educational Attainment in the United States: 2015, at 2–3 (Mar. 
2016), https://www.census.gov/content/dam/Census/library/publications/2016/demo/p20-578.pdf. 

8 U.S. Dep’t of Agriculture, Farm Labor (Dec. 20, 2018), https://www.ers.usda.gov/topics/farm- 
economy/farm-labor/. 

9 Of the more than 5,000 crop workers interviewed through the Department of Labor’s Na-
tional Agricultural Workers Survey (NAWS) during fiscal years (FY) 2015 and 2016, an esti-
mated 75 percent were born outside the United States or Puerto Rico. See U.S. Dep’t of Labor, 
Findings from the National Agricultural Worker Survey (NAWS) 2015–2016, at i (Jan. 23 2019), 
https://wdr.doleta.gov/research/details.cfm?q=&id=2616. See also U.S. Dep’t of Agriculture, Farm 
Labor (Dec. 20, 2018) (estimating that 53 percent of farm laborers in 2017 were foreign born), 
https://www.ers.usda.gov/topics/farm-economy/farm-labor/. 

10 Id. 
11 See 29 C.F.R. § 501.3(c). 
12 See, e.g., Summary of the Final 2010 H–2A Regulations, Agriculture Coalition for Immigra-

tion Reform http://njnla.weebly.com/uploads/1/4/0/9/1409189/summary_of_final_obama_h- 
2a_regulations_3-3-10.pdf; Nicholas C. Geale, Back to Indentured Servitude, WASHINGTON TIMES 
(May 10, 2009), http://www.washingtontimes.com/news/2009/may/10/back-to-indentured-ser-
vitude/. 

13 Since FY 2002, up to 5,000 of these visas have been allocated to individuals receiving lawful 
permanent resident status under section 203 of the Nicaraguan and Cuban Adjustment Relief 
Act of 1997 (NACARA), Pub. Law 105–100, 111 Stat. 2160 (Nov. 19, 1997). However, in FY 
2017, the most recent year for which data is available, approximately 700 visa numbers were 
offset from the 5,000 set-aside, as NACARA programs continue to wind down. See U.S. Dep’t 
of Homeland Security, Yearbook of Immigration Statistics (2017), at Table 7, https:// 
www.dhs.gov/immigration-statistics/yearbook/2017. The Department of State states that in FY 
2020, ‘‘this reduction will be limited to approximately 350.’’ U.S. Dep’t of State, Visa Bulletin 
(Dec. 2019), https://travel.state.gov/content/dam/visas/Bulletins/visabulletin_december2019.pdf. 

14 See William A. Kandel, Permanent legal Immigration to the United States: Policy Overview, 
Cong. Research Service, Report R42866 at Fig. 4: Approved LPR Visa Petitions Pending as of 
November 1, 2017 (May 11, 2018), https://www.crs.gov/Reports/R42866?source=search& 
guid=df336568dc134449b8a6a56b122ee66e&index=0#_Toc514080628. 

perienced a decline of 52 percent in hired labor, primarily due to 
mechanization. However, because the decline in self-employed and 
family workers was greater, the relative proportion of hired farm 
labor across the industry has increased. As of 2016, hired workers 
and contract laborers represented 41 percent of agricultural labor 
in the United States.8 The majority of farm laborers are foreign 
born.9 

Despite the country’s increased reliance on hired farmworkers, 
the legal channels for hiring foreign farmworkers have not changed 
in several decades. The H–2A temporary agricultural worker pro-
gram has seen significant growth in recent years, but the program 
is often criticized by farmers and ranchers as outdated, overly-bur-
densome, and expensive.10 Moreover, certain agricultural indus-
tries are unable to fully use the program in its current form. Amer-
ica’s dairies, mushroom growers, and other specialty crop farmers 
that have year-round labor needs are prohibited from using the H– 
2A program, which is currently limited to industries with seasonal 
or temporary needs.11 The program is also often criticized by labor 
advocates for failing to adequately protect foreign workers from 
abusive practices and to protect the wages and working conditions 
of domestic workers.12 

Moreover, while the Immigration and Nationality Act (INA) 
makes immigrant visas, or ‘‘green cards,’’ available for employers 
to sponsor foreign workers for permanent labor needs, restrictive 
visa caps have made this program effectively unavailable for dec-
ades. Currently, the INA provides less than 10,000 immigrant visas 
per year for workers who engage in year-round, lower-skilled 
labor—across all sectors of the U.S. economy.13 Because demand 
for these visas far outweighs supply, the program has been over-
subscribed for years, resulting in long backlogs for new sponsor pe-
titions.14 And, as noted above, these visas are unavailable to fill 
temporary or seasonal needs. 
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15 See, e.g., Erin Anthony, With Fewer Hands in the Field, More Food Goes to Waste, American 
Farm Bureau Federation (Sep. 18, 2019), https://www.fb.org/viewpoints/with-fewer-hands-in-the- 
field-more-food-goes-to-waste; Megan Henney, California farms are suffering from a labor short-
age. Here’s why, FOX BUSINESS (May 1, 2019), https://www.foxbusiness.com/economy/california- 
farms-are-suffering-from-a-labor-shortage-heres-why; Bruce Talbott, Our fruit is rotting in the 
trees as laborers are kept out of the country, WASHINGTON POST (Aug. 24, 2018), https:// 
www.washingtonpost.com/opinions/our-fruit-is-rotting-in-the-trees-as-laborers-are-kept-out-of- 
the-country/2018/08/24/bf119ad6-a6e6-11e8-8fac-12e98c13528d_story.html. 

16 Hearing to Review the Labor Needs of American Agriculture Before the H. Comm on Agri-
culture, 110th Cong. 5 (2007) (statement of James Holt, Agricultural Labor Economist), https:// 
www.govinfo.gov/content/pkg/CHRG-110hhrg48999/html/CHRG-110hhrg48999.htm. 

17 Id. 
18 Texas A&M AgriLife Research and the Center for North American Studies, The Economic 

Impacts of Immigrant Labor on U.S. Dairy Farms at 16 (Aug. 2015), https://www.nmpf.org/wp- 
content/uploads//immigration-survey-090915.pdf. 

19 Southern Poverty Law Center, Close to Slavery: Guestworker Programs in the United States, 
2013 Ed. (2013), https://www.splcenter.org/sites/default/files/d6_legacy_files/downloads/publica-
tion/SPLC-Close-to-Slavery-2013.pdf. 

Due to these and other reasons, U.S. farmers have found it dif-
ficult to keep American farms running. In the face of problematic 
and potentially unavailable visa programs, many have turned to an 
unauthorized workforce. Without reforms to our immigration laws, 
these difficulties will only compound. Many U.S. agricultural pro-
ducers are already experiencing decreased productivity and earn-
ings.15 Some farms and ranches have been forced to close, while 
others have simply off-shored production to Mexico or other nations 
where agricultural workers are in greater supply. 

The lack of an adequate labor supply damages more than the ag-
ricultural economy. Productivity losses also have a ripple effect on 
other sectors, including the domestic workers in those sectors. Ac-
cording to the U.S. Department of Agriculture, for every on-farm 
job, there are about 3.1 ‘‘upstream’’ and ‘‘downstream’’ jobs—jobs 
that support and are created by agricultural production.16 The vast 
majority of these complementary jobs are held by U.S. workers, 
who would also face unemployment if on-farm jobs are eliminated 
or moved out of the country.17 With respect to the dairy industry, 
a 2015 report by Texas A&M AgriLife Research and the Center for 
North American Studies found the following: 

A 50 percent labor loss [in milk producing farms] would 
be expected to reduce fluid milk sales by dairies by $5.8 
billion while the economic loss throughout the U.S. econ-
omy would [be] $16.0 billion. . . . The majority of the 
losses occurring off the dairy farm ($10.2 billion), would be 
due to declining purchases by dairies from sectors that 
support dairy farm operations, such as input supply (fuel 
and feed), transportation, real estate and wholesale 
trade.18 

The deleterious effects on the U.S. economy, and the workers that 
support agriculture, will only increase as the agricultural labor sit-
uation continues to worsen. 

THE UNDOCUMENTED AGRICULTURAL WORKFORCE 

Since the onset of World War I, when migration from Europe 
slowed significantly, Mexican laborers have played an increasingly 
important role in sustaining the American agricultural sector.19 
The migration of Mexican farmworkers was at first unregulated, 
and later formalized when the ‘‘Bracero program’’ was created in 
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20 Id. at 3. 
21 How Did We Get to 11 Million Unauthorized Immigrants?, NATIONAL PUBLIC RADIO (Mar. 

7, 2017), https://www.npr.org/2017/03/07/518201210/how-did-we-get-to-11-million-unauthorized- 
immigrants. 

22 Id. 
23 U.S. Dep’t of Agriculture, Farm Labor (Dec. 20, 2018), https://www.ers.usda.gov/topics/farm- 

economy/farm-labor/. 
24 U.S. Dep’t of Labor, Findings from the National Agricultural Worker Survey (NAWS) 2015– 

2016, at i (Jan. 23 2019), https://wdr.doleta.gov/research/details.cfm?q=&id=2616. 
25 What we Know About Illegal Immigration from Mexico, Pew Research Center (Dec. 3, 2018), 

https://www.pewresearch.org/fact-tank/2018/12/03/what-we-know-about-illegal-immigration-from- 
mexico/. 

26 U.S. Dep’t of Labor, Findings from the National Agricultural Worker Survey (NAWS) 2015– 
2016, at i (Jan. 23 2019), https://wdr.doleta.gov/research/details.cfm?q=&id=2616. 

27 Economic Impact of Immigration, American Farm Bureau Federation, https://www.fb.org/ 
issues/immigration-reform/agriculture-labor-reform/economic-impact-of-immigration. 

28 Act of Nov. 6, 1986, Pub. L. 99–603; 100 Stat. 3359. 

1942.20 The Bracero program, however, grew to be controversial, 
leading to its eventual termination in 1965. Without an authorized 
channel to import farmworkers, the number of undocumented 
Mexican workers then began to grow, given that ‘‘the jobs were 
here, the relationships existed between Mexico and the United 
States, and there was limited enforcement across the Southwest 
border.’’ 21 

In the 1980s, the unauthorized workforce grew at unprecedented 
levels, as an economic crisis in Mexico and a booming U.S. economy 
sent more young Mexican workers north in pursuit of work.22 By 
2001, the undocumented agricultural workforce had grown to near-
ly 55 percent.23 Since then, it has hovered around 50 percent, with 
the Department of Labor estimating that as of the end of fiscal 
year (FY) 2016, about half of the nation’s 2.4 million farm workers 
lacked work authorization.24 More recently, because of an improved 
Mexican economy and an increasing emphasis on border and inte-
rior enforcement, the number of Mexican workers crossing the 
U.S.-Mexico border in pursuit of agricultural opportunities has de-
creased significantly.25 

On average, foreign-born farmworkers in the United States have 
resided here for an average of 18 years.26 These workers have de-
veloped knowledge and skills crucial to the continued viability of 
America’s farms, and they cannot simply be replaced without sig-
nificant cost to American agricultural producers and consumers. It 
is estimated that ‘‘[i]f agriculture were to lose access to all undocu-
mented workers, agricultural output would fall by $30 to $60 bil-
lion.’’ 27 Moreover, notwithstanding the indispensable role that 
these farmworkers play in sustaining the domestic food supply, 
their jobs are among the most difficult and least compensated in 
the country. Without legal status, farmworkers are at even greater 
risk of abuse and exploitation. 

THE H–2A TEMPORARY AGRICULTURAL WORKER PROGRAM 

Created by the Immigration Reform and Control Act of 1986 
(IRCA), the H–2A program provides for the temporary admission of 
foreign workers to perform agricultural work of a seasonal or tem-
porary nature.28 In recent years, as U.S. workers continue to turn 
to other professions and the number of undocumented farmworkers 
has begun to decline, use of the H–2A program has grown signifi-
cantly. Between FYs 1992 and 2012, no more than 65,000 visas 
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29 Andorra Bruno, H–2A and H–2B Temporary Worker Visas: Policy and Related Issues, Cong. 
Research Service, Report R44849 (May 10, 2017), https://www.crs.gov/Reports/ 
R44849?source=search&guid=734a5b71a6134bbb8baaf9275470cc1c&index=0. 

30 U.S. Dep’t of State, Report of the Visa Office 2018, Nonimmigrant Visas Issued by Classifica-
tion (Including Border Crossing Cards) Fiscal Years 2014–2018, https://travel.state.gov/content/ 
dam/visas/Statistics/AnnualReports/FY2018AnnualReport/FY18AnnualReport%20- 
%20TableXVIB .pdf. 

31 ‘‘There are more H–2A-certified jobs than workers because some employers do not hire an 
H–2A worker after a job has been certified and some workers fill two or more jobs. Each worker 
requires a visa, and the ratio of visas issued to jobs certified has been falling, which suggests 
that there are fewer H–2A workers filling several jobs.’’ The H–2A Farm Guestworker Program 
is Expanding Rapidly: Here Are the Numbers You Need to Know, Economic Policy Institute (Apr. 
13, 2017), https://www.epi.org/blog/h-2a-farm-guestworker-program-expanding-rapidly/. 

were issued in any one fiscal year.29 As of FY 2018, the number 
of visas issued has more than tripled to almost 200,000.30 H–2A 
visas are not subject to numerical limit. 

The following chart further illustrates the growth in H–2A pro-
gram utilization using data from the Department of Labor. While 
the Department of Labor certified just over 48,000 H–2A positions 
in FY 2005, that number has since increased five-fold, with nearly 
243,000 positions certified in FY 2018, with employers in Georgia, 
Florida, Washington, North Carolina, and California receiving the 
highest volume of H–2A certifications.31 

Both farmers and labor advocates, however, find that the H–2A 
program has serious deficiencies. A small sample of these defi-
ciencies are outlined in the following sections. 

H–2A Processing 
Among the most criticized aspects of the H–2A program is the 

outdated process for seeking labor certification and filing petitions 
for H–2A workers. This process requires multiple, duplicative fil-
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32 See generally, U.S. Dep’t of Labor, Employer Guide to Participation in the H–2A Temporary 
Agricultural Program (Jan. 2012), https://www.foreignlaborcert.doleta.gov/pdf/H- 
2A_Employer_Handbook.pdf. 

33 A job order is a document containing the material terms and conditions of employment re-
lating to wages, working conditions, worksite, and other benefits. 20 C.F.R. § 651.10. 

ings with several government agencies, and it is often disparaged 
by users as expensive, time-consuming, and overly bureaucratic. 
Specifically, the current H–2A process involves, at minimum, the 
following four steps: 32 

Step 1: The employer must first submit a detailed docu-
ment describing the job opportunity, known as a ‘‘job 
order,’’ with the State Workforce Agency (SWA) in the 
state where the requested agricultural work will be per-
formed.33 The SWA then reviews the job order to deter-
mine whether the job opportunity qualifies under the H– 
2A program and to initiate recruitment. 

Step 2: If the job order is approved by the SWA, the em-
ployer must then file an application for temporary labor 
certification, along with the job order and other supporting 
documentation, with the Department of Labor. The De-
partment of Labor then reviews the application to further 
determine whether the job opportunity qualifies for the H– 
2A program, including by certifying that there are no 
qualified U.S. workers available to perform the work and 
that hiring H–2A workers will not adversely affect the 
wages and working conditions of similarly employed U.S. 
workers. 

Step 3: If the Department of Labor issues the labor cer-
tification, the employer must then file a petition with U.S. 
Citizenship and Immigration Services within the Depart-
ment of Homeland Security. Along with the petition, the 
employer must provide the labor certification and proof 
that the position is seasonal or temporary and that any 
named beneficiaries meet the minimum job requirements. 
The petition and supporting documentation are largely du-
plicative of the labor certification application and sup-
porting documentation filed with the Department of Labor. 

Step 4: If U.S. Citizenship and Immigration Services ap-
proves the petition and the prospective workers are out-
side the United States, the H–2A workers must apply for 
visas with the Department of State and then admission 
with U.S. Customs and Border Protection at a port of 
entry. If a visa is not required, the workers may directly 
seek admission in H–2A status at a port of entry. 

As described above, this process requires the filing of largely du-
plicative filings with different agencies, and certain factors are sub-
ject to redundant adjudication. Moreover, employers with varied 
labor needs throughout the year must engage in this process mul-
tiple times. For example, a strawberry grower may first need 10 
workers to plant seeds, an additional 10 workers in a few weeks 
to tend the plants, and an additional 20 workers near the end of 
the season for harvest. Under current practice, that employer must 
engage in the full H–2A process—and each of the steps described 
above—at least three times—once for each distinct labor need. 
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34 20 CFR § 655.120(l). 
35 See generally, Nat’l Agricultural Statistics Service, Surveys—Farm Labor, U.S. Dep’t of Ag-

riculture, https://www.nass.usda.gov/. 
36 See id. 
37 Andorra Bruno, H–2A and H–2B Temporary Worker Visas: Policy and Related Issues, Cong. 

Research Service, Report R44849 (May 10, 2017), https://www.crs.gov/Reports/ 
R44849?source=search&guid=734a5b71a6134bbb8baaf9275470cc1c&index=0. 

38 U.S. Dep’t of Labor, Temporary Agricultural Employment of H–2A Nonimmigrants in the 
United States (July 26, 2019), https://www.federalregister.gov/documents/2019/07/26/2019-15307/ 
temporary-agricultural-employment-of-h-2a-nonimmigrants-in-the-united-states. 

These multiple application points significantly increase the cost 
and complexity of the H–2A petition process for employers. 

H–2A Wage Requirements 
The H–2A program’s wage requirements are also often criticized, 

particularly the wage standard known as the adverse effect wage 
rate, or ‘‘AEWR.’’ Current H–2A regulations require employers to 
pay H–2A workers, and workers in corresponding employment (i.e., 
workers who are similarly employed), at least the highest of: (1) 
the AEWR; (2) the prevailing wage rate; (iii) the prevailing piece 
rate; (iv) the agreed-upon collective bargaining wage; or (5) the ap-
plicable Federal or State minimum wage.34 

For the vast majority of H–2A employers, the AEWR is the high-
est—and thus, governing—wage rate. The AEWR is derived from 
the Farm Labor Survey, which is conducted by the National Agri-
cultural Statistics Service of the Department of Agriculture.35 The 
Department of Agriculture surveys U.S. farms and ranches on a 
rolling basis to compile employment and wage data for farm-
workers in the United States as a whole, and in each of 15 multi- 
state labor regions as well as the single-state regions of California, 
Florida, and Hawaii.36 

Although the Department of Agriculture collects information on 
all types of farm occupations (e.g., crop picking, machine operating, 
and supervising), survey data is aggregated to arrive at a single 
AEWR for field and livestock workers (combined) in each state or 
region. The AEWR is generally set at the rate that is equal to the 
annual weighted average hourly wage rate (i.e., arithmetic mean) 
as derived from the surveyed data. Although the AEWR is derived 
from aggregated data, the resulting single wage rate is applicable 
to all H–2A workers (except for certain workers engaged in herding 
or production of livestock on the range). 

As noted above, the AEWR has been the subject of debate for 
years. According to a 2017 Congressional Research Service report: 

Policy differences about H–2A wage requirements center 
on the AEWR; the H–2A visa is the only nonimmigrant 
visa subject to it. Farm labor advocates have argued that 
the AEWR is necessary to protect U.S. agricultural work-
ers from a possible depression of wages resulting from the 
hiring of foreign workers. Employers have long maintained 
that the AEWR, as traditionally calculated using USDA’s 
Farm Labor Survey data, results in inflated wage rates.37 

Due in part to such concerns, the current Administration has pro-
posed regulatory changes to the H–2A program, including a modi-
fication to the current AEWR methodology to provide for more spe-
cific wage rates.38 Specifically, the rule would disaggregate the De-
partment of Agriculture’s surveyed wage data and report out dis-
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39 Id., at proposed 20 C.F.R. § 655.120. 
40 Close to Slavery: Guestworker Programs in the United States, 2013 Edition (2013), https:// 

www.splcenter.org/sites/default/files/d6_legacy_files/downloads/publication/SPLC-Close-to-Slav-
ery-2013.pdf; Ruth Ellen Wasem, Immigration of Foreign Workers: Labor Market Tests and Pro-
tections, Cong. Research Service, Report RL33977 (Dec. 20, 2010), https://www.crs.gov/Reports/ 
RL33977?source=search. 

41 20 C.F.R. § 655.135(d). 
42 See generally, 20 C.F.R. § 655.135. 
43 Ruth Ellen Wasem, Immigration of Foreign Workers: Labor Market Tests and Protections, 

Cong. Research Service, Report RL33977 (Dec. 20, 2010), https://www.crs.gov/Reports/ 
RL33977?source=search. 

44 See generally, USCIS E-Verify, https://www.e-verify.gov/. 

tinct wage rates for each of the various farm-related occupations in 
which H–2A workers are hired.39 In other words, under the pro-
posed rule, the administration would set an AEWR for crop work-
ers based on wage data about crop workers; an AEWR for machine 
operators based on wage data about machine operators; and an 
AEWR for supervisors based on wage data about supervisors. 

H–2A Labor Protections 
Labor advocates have long stated that labor protections in the 

H–2A program need to be strengthened and better enforced. Many 
have raised serious questions as to whether the wage requirements 
described above, along with labor market tests and other H–2A 
program requirements, are sufficient to actually protect the wages 
and working conditions of domestic workers.40 

To protect domestic workers, the H–2A program currently re-
quires employers to affirmatively recruit U.S. workers and to hire 
any qualified U.S. worker who applies for a job until 50 percent of 
the work contract has elapsed.41 H–2A workers are also entitled to 
free housing for the period of the contract, a guarantee of receiving 
at least three-fourths of the total hours promised in the contract, 
reimbursement for certain travel costs, and workers’ compensation 
coverage.42 However, because H–2A workers can work only for peti-
tioning employers and those workers are dependent on the employ-
ers for their status and their ability to return in future seasons, 
labor advocates contend that existing protections are—for all prac-
tical purposes—largely diminished.43 

Many U.S. employers also use private agencies to find and re-
cruit temporary workers in their home countries, mostly in Mexico 
and Central America. These foreign labor recruiters may charge 
fees to workers and require them to leave collateral to ensure that 
they fulfill the terms of their contract. Consequently, labor advo-
cates argue that many H–2A workers come to the United States 
with large debts and virtually no possibility of repaying these debts 
during their authorized work periods. This leaves such workers in 
a precarious economic state and further vulnerable to abuse and 
exploitation. 

E-VERIFY AND THE AGRICULTURAL SECTOR 

E-Verify is a web-based system, administered by USCIS, that al-
lows enrolled users (employers and recruiters) to confirm the iden-
tity and work authorization of individuals they are seeking to hire 
or recruit (or refer for a fee) for employment in the United States.44 
The E-Verify system is used to confirm the identity and employ-
ment authorization of an employee by electronically matching infor-
mation provided by the employee against records held by the Social 
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45 Id. 
46 U.S. Dep’t of Labor, Findings from the National Agricultural Worker Survey (NAWS) 2015– 

2016, at i (Jan. 23 2019), https://wdr.doleta.gov/research/details.cfm?q=&id=2616; Mandatory E- 
Verify Too Costly for Employers, Workers, and Taxpayers, National Immigration Law Center 
(June 2015), https://www.nilc.org/wp-content/uploads/2015/11/E-Verify-issue-brief-2015-06-26.pdf. 

47 Agricultural Labor—E-Verify, American Farm Bureau Federation (Feb. 2018), https:// 
www.fb.org/files/E-Verify_2018.pdf. 

Security Administration, the Department of Homeland Security, 
and the Department of State.45 If the information fails to match 
the information at the appropriate federal agency, the employee 
will receive a tentative nonconfirmation (TNC). The employee has 
8 business days to challenge the TNC, and if the employee fails to 
do so, or if work authorization is not confirmed after a challenge, 
E-Verify will issue a final nonconfirmation (FNC). E-Verify is cur-
rently voluntary for most employers, but is mandatory for some, in-
cluding Federal government agencies, certain Federal government 
contractors, and employers in certain states that have mandated 
the use of E-Verify for some or all employers. 

Given that roughly half of all farmworkers in the United States 
are undocumented, an E-Verify mandate without an accompanying 
legalization component would devastate the agricultural sector.46 
The American Farm Bureau Federation, for example, has esti-
mated that mandatory E-Verify without stabilization of the agricul-
tural workforce would reduce fruit production 30 to 61 percent and 
vegetable production 15 to 31 percent.47 

Hearings 

For the purposes of section 103(i) of H. Res. 6 of the 116th Con-
gress, the following hearing was used to develop H.R. 5038: ‘‘Secur-
ing the Future of American Agriculture,’’ held before the Sub-
committee on Immigration and Citizenship on April 3, 2019. The 
Subcommittee heard testimony from: Arturo S. Rodriguez, former 
President of the United Farm Workers; Tom Nassif, President and 
CEO of Western Growers; Areli Arteaga, former dairy worker and 
child of farmworkers; and Bill Brim, President of Lewis Taylor 
Farms, Inc. in Tifton, Georgia. Witnesses shared their personal sto-
ries and experiences with respect to the current state of the U.S. 
agricultural industry, highlighting the urgent need to address the 
growing labor crisis impacting America’s farms. 

Committee Consideration 

On November 20, 2019, the Committee met in open session on 
H.R. 5038. An amendment in the nature of a substitute was offered 
by Mr. Nadler, and two amendments to the amendment in the na-
ture of a substitute passed by voice vote: (1) an amendment offered 
by Ms. Lofgren to correct various typographical errors and 
variances in the underlying bill; and (2) an amendment offered by 
Ms. Jackson Lee to expand eligibility for certified agricultural 
worker (CAW) status under section 101 to individuals in the 
United States pursuant to deferred enforced departure (DED) or 
temporary protected status (TPS). On November 21, 2019, the 
Committee ordered the bill, H.R. 5038, favorably reported with an 
amendment in the nature of a substitute by a rollcall vote of 18 to 
12, a quorum being present. 
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Committee Votes 

In compliance with clause 3(b) of rule XIII of the Rules of the 
House of Representatives, the Committee advises that the following 
rollcall votes occurred during the Committee’s consideration of H.R. 
5038: 

1. An amendment by Mr. Collins to strike subsections (a) and (b) 
of section 204, which ensures that H–2A workers are protected by 
existing labor laws, including the Migrant and Seasonal Agricul-
tural Worker Protection Act, was defeated by a rollcall vote of 8 to 
16. 
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Roll Call No. 

Amen 

□ PASSED 

~ FAILED 

Date:\\ jL>lO/ .. ✓OICI 
COMMITTEE ON THE JUDICIARY 

House of Representatives 
116" Congress 

dment # 3 (__) to AA~ 1-\ R Ct::Q,7,, offered by Rep. Co\\\ f\ 'So 
AYES NOS. PRES. 

Jerrold Nadler (NY• I 0) ✓ 
Zoe Lofgren (CA-19) ✓ 
Sheila Jackson Lee (TX-18) ✓ 
Steve Cohen (TN..09) 
Hank Johnson (GA..04) ✓ 
Ted Deutch (FL-22) 
Karen Bass (CA-37) 
Cedric Richmond (LA-02) 
Hakeem Jeffries (NY..08) 
David Cicilline (Rl-0 I) ✓ 
Eric Swalwell (CA-15) 
Ted Lieu (CA-33) ✓ 
Jamie Raskin lMTl.08) ✓ 
Pramila Jayapal (W A-07) ✓ 
Val Demimzs <FL-I 0) 
Lou Correa (CA-46) ./ 
Mary Gay Scanlon (PA-05) ✓ 
Sylvia Garcia (TX-29) ✓ 
Joseph Nel!USe (C0-02) 
Lucy McBath (GA-06) ✓· 

Greg Stanton (AZ-09) ../ 
Madeleine Dean (PA-04) ✓ 
Debbie Mucarsel-Powell (FL-26) ✓ 
Veronica Escobar (TX-16) ✓ 

AYES NOS PRES 
Doug Collins (GA-27) ✓ 

James F. Sensenbrenner (Wl-05) 
Steve Chabot (OH-01) ✓ 
Louie Gohmert (TX-01) ✓ 
Jim Jordan (OH-04) 
Ken Buck (CO-04) 
John Ratcliffe (TX-04) 
Martha Roby (AL-02) ✓ 
Matt Gaetz (FL-0 I) 
Mike Johnson (LA-04) 
Andv Bi1uts (AZ-05) 
Tom McClintock (CA-04) 
Debbie Lesko (AZ-08) 
Guy Reschenthaler (P A-14) / 

Ben Cline (V A-06) ✓ 
Kelly Armstrong (ND-AL) ✓ 
Greg Steube (FL-17) ✓ 

AYES NOS PRES. 
TOTAL q l t, 
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2. An amendment by Mr. Collins to amend section 204(b) to au-
thorize courts to dismiss complaints filed by H–2A workers alleging 
a violation of the Migrant and Seasonal Agricultural Worker Pro-
tection Act, if, not later than five days after receiving service of the 
complaint, the employer files documentation with the court dem-
onstrating that the action giving rise to the complaint has been 
remedied, was defeated by a rollcall vote of 9 to 16. 
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Roll Call No. Date: ...t!-~=-1-=s..:..1 

COMMITTEE ON THE JUDICIARY 
House of Representatives 

JJ fl' Congress 

ndment# Ame 5 ( )to Al-l, Ull. ;iti's'i: offered by Rep. Co\hv1:'.:, 
AYES NOS PRES. 

Jerrold Nadler(NY-10) ✓ 
Zoe Lofgren (CA-19) ✓ 
Sheila Jackson Lee (TX-18) ✓ 
Steve Cohen (TN-09) ✓ 
Hank Johnson (GA-04) ./ 
Ted Deutch (FL-22) 

Karen Bass (CA-37) 

□ PASSED 

Cedric Richmond (LA-02) 

Hakeem Jeffries fNY-08) 
David Cicilline (Rl-01) ✓ 
Eric Swalwell (CA-15) 

~ FAILED 

Ted Lieu (CA-33) v 
Jamie Raskin (MD-08) ✓ 
Pramila Javanal (W A-07) ../ 
Va!Deminas (FL-10) 
Lou Correa (CA-46) ✓ 
Mary Gay Scanlon (PA-05) 
Sylvia Garcia (TX-29) ✓ 
Joseph Neiruse (C0-02) 
Lucy McBath (GA-06) ✓ 
Greg Stanton (AZ-09) ✓ 

Madeleine Dean (PA-04) ./ 
Debbie Mucarsel-Powell (FL-26) ✓ 
Veronica Escobar (TX-16) ✓ 

AYES NOS PRES 

Doug Collins (GA-27) ✓ 
James F. Sensenbrenner (WI-05) 

Steve Chabot (OH-01) ✓ 
Louie Gohmert(TX-01) ✓ 
Jim Jordan (OH-04) 
Ken Buck (CQ.04) ✓ 
John Ratcliffe (TX-04) 
Martha Roby (AL-02) ✓ 
Matt Gaetz (FL-01) 
Mike Johnson (LA-04) 
Andy Biaa• (AZ-05) 
Tom Mcclintock (CA-04) 

Debbie Lesko (AZ-08) 

Guy Reschenthaler (PA-14) ✓ 
Ben Cline (V A-06) ✓ 
Kelly Armstrong (ND-AL) ✓ 
Greg Steube (FL-17) ✓ 

AYES NOS PRES. 
TOTAL q \~ 
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3. An amendment by Mr. Chabot to amend section 101(b) by add-
ing a new bar to eligibility for certified agricultural worker status 
or optional earned lawful permanent resident status based on ei-
ther: (1) a single conviction for driving while intoxicated causing se-
rious bodily injury or the death of another person; or (2) two or 
more convictions for driving while intoxicated, was defeated by a 
rollcall vote of 7 to 16. 
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Roll Call No. Date: { ! ! ~C>j ~ O\f! 
COMMITTEE ON 'IHp JUDICIARY 

House of Represdntatives 

Ame 
116'• Congress 

offered by Rep. r VVl i'· .rs, t ndment # 1 (_j to ANS. l\'11 ~1.1. 

AYES NOS PRES. 
Jerrold Nadler (NY-10) ✓ 
Zoe Lofgren (CA-19) ✓ 
Sheila Jackson Lee (TX-18) --:7 
Steve Cohen (TN-09) ✓ 

Hank Johnson (GA-04) ./ 
Ted Deutch (FL-22) 
Karen Bass (CA-37) 

□ PASSED 

Cedric Richmond (LA-02) 
Hakeem Jeffries rNY-08) 
David Cicilline (RI-01) / 
Eric Swalwell (CA-15) 
Ted Lieu (CA-33) ./ 

FAILED Jamie Raskin {Ml)..08) ✓ 
Pramila Jayaoal (W A-07) ./ 
Val Deminrui <FL-10) 
Lou Correa (CA-46) ../ 
Mary Gay Scanlon (PA-05) 
Sylvia Garcia (TX-29) v 
Joseph Neguse (C0-02) 
Lucy McBath (GA-06) ✓ 
Greg Stanton (AZ-09) ./ 
Madeleine Dean (PA-04) ✓ 

Debbie Mucarsel-Powell (FL-26) ./ 
Veronica Escobar ITX-16) _;/' 

AYEtl NOS PRES 
Doug Collins (GA-27) J' 
James F. Sensenbrenner (Wl-05) 
Steve Chabot (OH-01) _/ 

Louie Gohmert (TX-01) ✓ 
Jim Jordan (OH-04) 
Ken Buck (CO-04) ./ 
John Ratcliffe (TX-04) 
Martha Roby (AL-02) J 
Matt Gaetz (FL-01) 
Mike Johnson (LA,04) 
Andy Bill<lS (AZ-05) 
Tom McClintock (CA-04) 
Debbie Lesko (AZ-08) 
Guy Reschenthaler (P A-14) 
Ben Cline (V A-06) ./ 
Kellv Armstrong (ND-AL) 
Grell Steube /FL-17) ✓ 

AYES NOS PRES. 
TOTAL \ \w 
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4. An amendment by Ms. Lesko to amend section 111 to condi-
tion the Secretary of Homeland Security’s approval of a self-peti-
tion for lawful permanent resident status filed by a dependent 
spouse or child who has been battered or subjected to extreme cru-
elty on such Secretary’s denial of any pending adjustment of status 
application and revocation of certified agricultural worker status, 
was defeated by a rollcall vote of 7 to 12. 
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Roll Call No. 

Amen 

□ PASSED 

FAILED 

Date:\\ ,~o/Qol9 
COMMITTEE ON TI-IE TIJDICIARY 

House of Representatives 
l1 r1• Congress 

dment# lo< Ho ti. !\)S \U':: c;r\~:,9: 
olrered by Rep. ~ 

AYES . 
Jerrold Nadler (NY-10} 
Zoe Lofgren (CA-19) 
Sheila Jackson Lee (TX-18) 
Steve Cohen (1N-09) 
Hank Johnson (GA-04) ✓ 
Ted Deutch (FL-22) 
Karen Bass (CA-37) ✓ 
Cedric Richmond (LA-02) 
Hakeem Jeffries (NY-08) 
David Cicilline (Rl-01) ✓ 
Eric Swalwell (CA-15) 
Ted Lieu (CA-33) 
Jamie Raskin (MT)-08) ✓ 
Pramila Jayapal (W A-07) ✓ 

Val Demin2s <FL-IO) 
Lou Correa(CA-46) ✓ 
Mary Gay Scanlon (P A-05) ./ 
Sylvia Garcia (TX-29) ✓ 
Joseph NeJ1:Use (CO-02) 
Lucy McBath (GA-06) ,/ 
Greg Stanton (AZ-09) .../ 
Madeleine Dean (PA-04) 
Debbie Mucarsel-Powell (FL-26) 
Veronica Escobar (TX-16) 

AYES NOS PRES 
Doug Collins (GA-27) 
James F. Sensenbrenner (WI-05) 
Steve Chabot (OH-01) ✓ 
Louie Gohmert (TX-01) ✓ 
Jim Jordan (OH-04) 
Ken Buck (CO-04) 
John Ratcliffe (TX-04) 
Martha Roby (AL-02) 
Matt Gaetz (FL-0 I) 
Mike Johnson (LA-04) 
Andy Biggs (AZ-05) ✓ 
Tom McClintock (CA-04) ✓ 
Debbie Lesko (AZ-08) .../ 
Guy Reschenthaler (PA-14) 
Ben Cline (V A-06) ✓ 
Kelly Armstrong (ND-AL) 
Gree: Steube <FL-17) ✓ 

AYES NOS PRES. 
TOTAL 1. \~ 
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5. An amendment by Mr. Steube to amend section 202 of the bill 
to replace the bill’s wage provisions with provisions requiring em-
ployers to offer wages that are equal to the greatest of: (1) the ap-
plicable State or local minimum wage; (2) 115 percent of the Fed-
eral minimum wage; or (3) the actual wage paid by the employer 
to all other individuals in the job, was defeated by a rollcall vote 
of 8 to 15. 
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Roil Call No. 

COMMITTEE ON TIIE JUDICIARY 
House of Representatives 

116'• Congress 

Ame ndment #1"'1 ( ) toil1,\<:: "Q t::I',?};( offered by Rep. ,:~. ~ 
AYES NOS 

Jerrold Nadler(NY-10) / 
Zoe Lofgren (CA-19) ✓ 
Sheila Jackson Lee (TX-18) ✓ 
Steve Cohen (TN-09) 

Hank Johnson (GA-04) ✓ 

Ted Deutch (FL-22) 

Karen Bass (CA-37) / 
Cedric Richmond (LA-02) 

PASSED Hakeem Jeffries (NY-08) 
David Cici!line (RI-0 l) J 
Eric Swalwell (CA-15) 
Ted Lieu (CA-33) 

FAILED Jamie Raskin (MD-08) J 
Pramila Jayapal (W A-07) ✓ 
Val Demini,s fFL- ! 0) 
Lou Correa (CA-46) ✓ 
Marv Gay Scanlon (P A-05) ✓ 

Sylvia Garcia (TX-29) ✓ 
Joseph Neguse (CO.OZ) 

Lucy McBath (GA-06) ✓ 

Greg Stanton ( AZ-09) ✓ ·-
Madeleine Dean (PA-04) ✓ 
Debbie Mucarsel-Powell (FL-26) ./ 
Veronica Escobar (TX- l 6) 

AYES NOS PRES 

Doug Collins (GA-27) 
James F. Sensenbrenner (WI-05) 

Steve Chabot (OH-0!) ✓ 
Louie Gohmert (TX-01) ✓ 

Jim Jordan (OH-04) I 

Ken Buck (CO-04) 

John Ratcliffe (TX-04) 
Martha Roby (AL-02) 

Matt Gaetz (FL-0 l) 
Mike Johnson (LA.04) 

Andv Biuus (AZ-05) 

Tom McClintock (CA-04) ../ 
Debbie Lesko (AZ-08) ✓ 
Guy Reschenthaler (P A-14) ✓ 

Ben Cline (V A-06) /, 
Kelly Armstrong <ND-AL) ✓, 
Greg Steube /FL-1 7) ✓ 

AYES NOS PRES. 
TOTAL <{y \5 
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6. Motion to report H.R. 5038, as amended, favorably was agreed 
to by a vote of 18 to 12. 
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Roll Call No. 

PASSED 

FAILED 

COMMITTEE ON TIIB 

Jerrold Nadler ! NY -10) 
Zoe Lofo:ren (CA-19) 
Sheila Jackson Lee (TX-18) 
Steve Cohen (TN-09) 
Hank Johnson <GA-04) 
Ted Deutch (FL-22) 
Karen Bass (CA-37) 
Cedric Richmond <LA-02) 
Hakeem Jeffiies ! NY -08) 
David Cicilline <Rl-01) 
Eric Swalwell (CA-15) 
Ted Lieu fCA-33) 
Jamie Raskin fMU-081 
Pramila Javaoal (WA-07) 
Val Demin2s <FL-I 0) 
Lou Correa ICA-46) 
Mary Gav Scanlon /PA-05) 
Svlvia Garcia /TX-29) 
Joseoh NeansA {CO-02) 
Lucv McBath (GA-06) 
Greg Stanton (AZ-091 
Madeleine Dean (P A-04) 

House of Representatives 
116'" Congress 

Debbie Mucarsel-Powell lFL-26) 
Veronica Escobar (TX-16) 

DouR Collins (GA-27) 
James F. Sensenbrenner (WI-05) 
Steve Chabot /OH-01) 
Louie Gohmert ITX-01) 
Jim Jordan <OH-04) 
Ken Buck /CO-04) 
John Ratcliffe (TX-04) 
Martha Robv (AL-02) 
Matt Gaetz {FL-0 I) 
Mike Johnson (I .A-04) 

Andv Bi""" (AZ-05) 
Tom McClintock (CA-04) 
Debbie Lesko ( AZ-08) 
Guv Reschenthaler fP A-14) 
Ben Cline (V A-06) 
Kellv Armstrom! IND-AL) 
Gre2 Steube <FL-17) 

TOTAL 

AYES NOS PRES. 
./ 
./ 

./ 
✓ 
✓ 

✓ 

✓ 
✓ 
✓ 

✓. ..,,, 

✓ 
J 
✓ 

✓ 
✓ J 

✓~ 
✓ 

AYES NOS PRES 
✓ 

./ 
✓ 

✓ 

✓ 

✓ 
.../ .,.... -. ., 
✓ ..., 

AYES NOS PRES. 

\'b \'d--
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Committee Oversight Findings 

In compliance with clause 3(c)(1) of rule XIII of the Rules of the 
House of Representatives, the Committee advises that the findings 
and recommendations of the Committee, based on oversight activi-
ties under clause 2(b)(1) of rule X of the Rules of the House of Rep-
resentatives, are incorporated in the descriptive portions of this re-
port. 

New Budget Authority and Tax Expenditures and 
Congressional Budget Office Cost Estimate 

With respect to the requirements of clause 3(c)(2) of rule XIII of 
the Rules of the House of Representatives and section 308(a) of the 
Congressional Budget Act of 1974 and with respect to requirements 
of clause (3)(c)(3) of rule XIII of the Rules of the House of Rep-
resentatives and section 402 of the Congressional Budget Act of 
1974, the Committee has requested but not received a cost estimate 
for this bill from the Director of Congressional Budget Office. The 
Committee has requested but not received from the Director of the 
Congressional Budget Office a statement as to whether this bill 
contains any new budget authority, spending authority, credit au-
thority, or an increase or decrease in revenues or tax expenditures. 

Duplication of Federal Programs 

No provision of H.R. 5038 establishes or reauthorizes a program 
of the federal government known to be duplicative of another fed-
eral program, a program that was included in any report from the 
Government Accountability Office to Congress pursuant to section 
21 of Public Law 111–139, or a program related to a program iden-
tified in the most recent Catalog of Federal Domestic Assistance. 

Performance Goals and Objectives 

The Committee states that pursuant to clause 3(c)(4) of rule XIII 
of the Rules of the House of Representatives, H.R. 5038 would ad-
dress longstanding labor issues in our country’s agricultural sector 
by: (1) creating a program for undocumented agricultural workers 
to apply for temporary immigration status, with an option for long- 
term workers to earn lawful permanent resident status through 
continued agricultural employment and the payment of penalties; 
(2) reforming the H–2A temporary agricultural worker program to 
make it more streamlined, user-friendly, and cost-effective for em-
ployers, while strengthening labor protections for all farmworkers; 
and (3) phasing in mandatory use of an electronic employment eli-
gibility verification system (patterned on E–Verify) for the agricul-
tural sector. 

Advisory on Earmarks 

In accordance with clause 9 of rule XXI of the Rules of the House 
of Representatives, H.R. 5038 does not contain any congressional 
earmarks, limited tax benefits, or limited tariff benefits as defined 
in clause 9(d), 9(e), or 9(f) of rule XXI. 
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Section-by-Section Analysis 

The following discussion describes the bill as reported by the 
Committee. 

Title I. Securing the Domestic Agricultural Workforce. Title I gen-
erally establishes two programs for experienced agricultural work-
ers in the United States to earn immigration status through contin-
ued agricultural employment. 

Subtitle A. Temporary Status for Certified Agricultural Workers. 
Subtitle A creates a new temporary immigration status, known as 
Certified Agricultural Worker (CAW) status, for certain farm-
workers in the United States. 

Sec. 101. Certified Agricultural Worker Status. Section 101(a) 
sets forth the criteria for farmworkers in the United States to re-
ceive CAW status for themselves, and dependent status for their 
spouses and minor children. To be eligible, workers must: (1) have 
worked at least 180 days in agriculture in the two years prior to 
the date of the bill’s introduction (November 12, 2019); (2) be inad-
missible or deportable from the United States, or under a grant of 
deferred enforced departure or temporary protected status, on No-
vember 12, 2019; and (3) have been continuously present in the 
United States from that date until the date they are granted CAW 
status. 

Section 101(b) sets forth the grounds for ineligibility for CAW 
(and dependent) status. Applicants and any dependents must gen-
erally be ‘‘admissible’’ under section 212(a) of the Immigration and 
Nationality Act (INA), except that: (1) certain grounds are excused 
(e.g., public charge, labor certification, unlawful presence); (2) cer-
tain grounds are waived unless the relevant conduct occurred after 
the date of the bill’s introduction (e.g., misrepresenting immigra-
tion status, being a stowaway, violating a student visa); and (3) 
certain grounds are waived unless the relevant conduct occurred 
after the date of application for CAW status (e.g., failing to attend 
proceedings, receiving a removal order). 

In addition to the normal criminal and security bars that apply 
to all applicants for admission, the bill also contains new catch-all 
criminal bars. Applicants are ineligible for CAW (or dependent) sta-
tus if they have been convicted of: (1) any felony (excluding State 
offenses involving immigration status); (2) an aggravated felony, as 
defined in section 101(a)(43) of the INA; (3) two misdemeanor of-
fenses of moral turpitude (generally, crimes involving the intent to 
injure or steal); or (4) more than two misdemeanor offenses of any 
kind (excluding offenses involving immigration status or minor 
traffic offenses), not occurring on the same date or arising out of 
the same misconduct. The Department of Homeland Security is 
provided the discretion to waive certain grounds of inadmissibility, 
but not the bars related to convictions for felonies, aggravated felo-
nies, or more than two misdemeanors. 

Section 101(c) delineates the application process for CAW status, 
including an 18-month period for taking applications. Applications 
may be filed with the Department of Homeland Security with the 
assistance of an attorney or an organization recognized by the 
Board of Immigration Appeals as able to provide services to immi-
grants. The Department of Homeland Security shall also establish 
a process with the Department of Agriculture to allow individuals 
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to submit applications at Farm Service Agency offices throughout 
the United States. This provision is intended to make it easier for 
individuals in rural areas to physically submit applications, includ-
ing by allowing Department of Homeland Security personnel to use 
Farm Service Agency space during the application process. There 
is no intent to shift processing or adjudicatory responsibilities to 
the Department of Agriculture; those are intended to remain with 
the Department of Homeland Security. The agencies are expected 
to cooperate to ensure that this provision does not inhibit the abil-
ity of Farm Service Agency employees to fulfill their primary mis-
sions. 

Once an application is submitted, applicants receive interim 
proof of employment authorization and the ability to apply for trav-
el permission, if needed. Applicants may not be detained or re-
moved while the application is pending unless the Department of 
Homeland Security makes a prima facie determination that the ap-
plicant is ineligible for CAW status. Applicants may also withdraw 
their applications without prejudice. 

Section 101(d) requires the Department of Homeland Security to 
adjudicate applications for CAW status within 180 days (unless 
background checks and security clearances are still pending). Prior 
to issuing a denial, the Department must provide written notice to 
the applicant and allow the applicant at least 90 days to correct 
any deficiencies in the application. 

Section 101(e) states that farmworkers who do not qualify for 
CAW status because they cannot demonstrate sufficient past agri-
cultural work, may be eligible for H–2A status if they have per-
formed at least 100 days of agricultural work in the three years 
prior to November 12, 2019. Such individuals shall be eligible for 
H–2A status without having to depart the United States. 

Sec. 102. Terms and Conditions of Certified Status. Section 
102(a) provides that CAW status is valid for five and one-half years 
beginning on the date of approval. The Department of Homeland 
Security shall issue documentary evidence of status to workers and 
their dependents, and such documents shall serve as evidence of 
travel and work authorization (for workers and dependents). The 
validity period of five and one-half years is intended to provide re-
cipients with sufficient time to satisfy the five-year agricultural 
work requirement and facilitate the efficient processing of applica-
tions to renew CAW status. 

Section 102(b) allows spouses and children with dependent status 
to apply for principal CAW status if they are not ineligible due to 
criminal and other bars to eligibility. Upon receiving principal 
CAW status, such individuals would be required to satisfy the ap-
plicable agricultural work requirements to apply for renewal of 
such status or to apply for lawful permanent resident status under 
Subtitle B. Section 102(b) also clarifies that nothing prevents work-
ers or dependents from changing to any other nonimmigrant classi-
fication for which they may be eligible. 

Section 102(c) provides that individuals holding CAW or depend-
ent status shall be considered lawfully present for all purposes, ex-
cept that they are ineligible to receive: (1) federal means-tested 
public benefits to the same extent as other individuals who are not 
‘‘qualified aliens’’’ as defined in section 431 of the Personal Respon-
sibility and Work Opportunity Reconciliation Act of 1996; and (2) 
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premium assistance tax credits, under section 36B of the Internal 
Revenue Code of 1996, for the maintenance of health care coverage. 
Such individuals shall also be subject to the rules applicable to in-
dividuals who are not lawfully present for purposes of certain re-
quirements of the Patient Protection and Affordable Care Act. 

Section 102(d) authorizes the Department of Homeland Security 
to revoke CAW or dependent status, after notice and opportunity 
to contest the revocation, upon a finding that the recipient no 
longer meets the eligibility requirements for such status under sec-
tion 101(b). 

Sec. 103. Extension of Certified Status. Section 103(a) establishes 
the procedures for obtaining extensions of CAW and dependent sta-
tus, which may be extended indefinitely if applicants comply with 
the requirements of this section during each five-and-one-half-year 
period in CAW status. Absent extraordinary circumstances, appli-
cants must apply to extend status within a 120-day window strad-
dling the end of the fifth year of CAW status. Specifically, the 120- 
day application window begins 60 days before the expiration of the 
fifth year of CAW status and is intended to provide applicants with 
ample opportunity to satisfy the agricultural work requirements 
necessary for renewal. Applicants must demonstrate that they 
worked in agriculture for at least 100 work days for each of the 5 
years in CAW status (except as otherwise provided), and that they 
are not ineligible due to criminal or other bars to eligibility. Section 
103(a) further allows the Department of Homeland Security to 
waive an applicant’s failure to timely file before the expiration of 
the 120-day window if the applicant demonstrates that the delay 
resulted from extraordinary circumstances or other good cause. 

Section 103(b) automatically extends CAW status and employ-
ment authorization based on a timely filed extension application, 
until a final decision is made on the application. 

Section 103(c) provides that, prior to denying an extension appli-
cation, the Department of Homeland Security must provide written 
notice to the applicant along with 90 days to respond. 

Sec. 104. Determination of Continuous Presence. Section 104(a) 
provides that an applicant’s ‘‘continuous presence’’ in the United 
States is not terminated based simply upon the service of a notice 
to appear to initiate removal proceedings. 

Section 104(b) states that absent extenuating circumstances or 
prior approval for travel by the Department of Homeland Security, 
applicants will fail to maintain continuous presence if they depart 
the United States for any period exceeding 90 days, or any periods 
exceeding 180 days in the aggregate. 

Sec. 105. Employer Obligations. Section 105 requires employers 
to provide workers with written records of employment for each 
year such workers were employed in CAW status. Employers are 
subject to civil penalties of up to $500 per violation if they know-
ingly fail to provide, or make false statements of material fact in, 
such records. 

Sec. 106. Administrative and Judicial Review. Section 106 re-
quires the Department of Homeland Security to establish a process 
for administrative review of the denial or revocation of CAW sta-
tus, and limits judicial review to review of a final order of removal. 
All records related to an individual’s application for CAW status 
(including an extension or revocation of such status) shall be in-
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cluded in the administrative record and are admissible in immigra-
tion court. Judicial review of the denial or revocation of CAW sta-
tus is limited to judicial review of a final order of removal. 

Subtitle B. Optional Earned Residence for Long-Term Workers. 
Subtitle B recognizes the contribution of farmworkers to the econ-
omy and vibrancy of U.S. agriculture by providing an option to 
earn lawful permanent resident (LPR) status through additional 
agricultural work and the payment of penalties. As noted pre-
viously, workers in CAW status are not required to seek LPR sta-
tus at any point. Workers in CAW status can renew such status in-
definitely by complying with the requirements of Subtitle A, and 
they may return to their home country at any point if they so 
choose. 

Sec. 111. Optional Adjustment of Status for Long-Term Agricul-
tural Workers. Section 111(a) authorizes the Department of Home-
land Security to adjust the status of a worker in CAW status to 
LPR status if the worker remains eligible for CAW status, the 
worker pays the penalty under section 111(b), and the worker dem-
onstrates completion of one of the following work requirements: (1) 
if the applicant worked in U.S. agriculture for 10 or more years 
prior to the date of the bill’s enactment, the applicant must dem-
onstrate another 4 years of agricultural work in CAW status; or (2) 
if the applicant worked in U.S. agriculture for less than 10 years 
prior to the date of enactment, the applicant must demonstrate an-
other 8 years of agricultural work in CAW status. The Committee 
intends that workers be eligible to apply for LPR status with either 
4 or 8 years of additional work in CAW status, as appropriate 
based on their prior work history. A spouse or child may also ad-
just to LPR status if the qualifying relationship exists at the time 
of adjudication and the spouse or child is not ineligible based on 
criminal or other bars listed in section 101(b). The bill includes pro-
tections for dependents in cases involving the death of the worker 
or severe domestic violence. The bill also provides that when apply-
ing for LPR status, workers are not required to resubmit evidence 
of work history that has been previously submitted and accepted by 
the Department of Homeland Security. 

Section 111(b) requires applicants for LPR status to pay a pen-
alty fee of $1,000. 

Section 111(c) provides that upon filing for adjustment of status, 
applicants may apply for travel permission, if needed. Applicants 
are not considered unlawfully present, and may not be detained or 
removed, while the application is pending unless the Department 
of Homeland Security makes a prima facie determination that the 
applicant is ineligible for LPR status. 

Section 111(d) states that applicants shall be provided proof of 
filing, which shall serve as interim proof of work authorization. 

Section 111(e) allows applicants to withdraw applications without 
prejudice. 

Sec. 112. Payment of Taxes. Section 112 prohibits adjustment to 
LPR status unless the applicant has satisfied any applicable Fed-
eral tax liabilities incurred since the date on which the applicant 
was provided CAW status. 

Sec. 113. Adjudication and Decision; Review. Section 113 requires 
the Department of Homeland Security to adjudicate applications 
for LPR status within 180 days (unless background checks and se-
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curity clearances are still pending). Prior to issuing a denial, the 
Department must provide applicants with written notice and 90 
days to correct any deficiencies. The Department must also estab-
lish an administrative review process. Judicial review of the denial 
of an application for LPR status may be sought in an appropriate 
United States district court. 

Subtitle C. General Provisions. 
Sec. 121. Definitions. Section 121 defines the following terms for 

the purposes of Title I of the bill: agricultural labor or services; ap-
plicable Federal tax liability; appropriate United States district 
court; child; convicted or conviction; employer; qualified designated 
entity; Secretary; and work day. 

Sec. 122. Rulemaking; Fees. Section 122 requires the Department 
of Homeland Security to publish interim final rules within 180 
days of the date of the bill’s enactment and to finalize such rules 
within one year of such enactment. The Department is authorized 
to charge reasonable filing fees commensurate with the costs of 
processing applications under Title I, and it must establish proce-
dures for: (1) the waiver of fees, and (2) the payment of fees or pen-
alties in installments. Section 122 also clarifies that nothing in the 
bill prevents employers from paying such fees or penalties on be-
half of workers or their spouses and minor children. 

Sec. 123. Background Checks. Section 123 requires the Depart-
ment of Homeland Security to collect biometric and biographic data 
from applicants and prohibits the granting of benefits unless secu-
rity and background checks are completed to the Department’s sat-
isfaction. 

Sec. 124. Protection for Children. Section 124 sets a child’s age, 
for purposes of obtaining CAW or LPR status as a dependent, on 
the filing date of the parent’s first application for CAW status. This 
age-out protection applies for no more than 10 years after that fil-
ing date. 

Sec. 125. Limitation on Removal. Section 125(a) requires that in-
dividuals who are prima facie eligible for status under Title I be 
given a reasonable opportunity to apply for such status. This sec-
tion also prohibits individuals who are prima facie eligible from 
being placed in removal proceedings, or removed, until a final deci-
sion on the application is rendered. 

Section 125(b) requires termination of removal proceedings 
against individuals who are prima facie eligible for status under 
Title I. Such individuals must be provided a reasonable opportunity 
to apply for such status. 

Section 125(c) allows an individual ordered removed, or granted 
voluntary departure, to apply for status without first having to file 
a motion with the relevant immigration court. If the application is 
approved, the order of removal or voluntary departure is cancelled; 
if the application is denied, the order remains in effect. 

Section 125(d) clarifies that individuals with orders of removal 
shall not be deemed to have executed these orders as a result of 
departing the United States if the individuals have been granted 
status or have obtained advance permission to travel abroad from 
the Secretary. 

Sec. 126. Documentation of Agricultural Work History. Section 
126(a) requires applicants for CAW or LPR status to provide evi-
dence that they satisfied any agricultural work requirements. Sec-
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tion 126(b) sets forth the types of evidence that may be submitted. 
These include employment records maintained by employers and 
collective bargaining organizations, tax records and other govern-
ment records, sworn affidavits from persons who have direct knowl-
edge of the applicant’s work history, and other documentation des-
ignated by the Department of Homeland Security for such purpose. 
This section is intended to allow applicants for status under Title 
I to satisfy the agricultural work requirement through the submis-
sion of various types of evidence considering the difficulty many 
undocumented individuals are likely to have proving employment, 
and the duration of such employment, as far back as 10 years ago. 

Section 126(c) allows the Department of Homeland Security to 
credit an applicant with not more than 575 hours (or 100 work 
days) of agricultural labor or services if the applicant was unable 
to perform such services due to extraordinary circumstances, in-
cluding: pregnancy, illness, disabling injury, or physical limitation 
of the applicant; injury, illness, or special needs of the applicant’s 
spouse or child; severe weather conditions; or termination from em-
ployment if the Department of Homeland Security determines that 
such termination was without just cause and the applicant was un-
able to find alternative agricultural employment after a reasonable 
job search. This section recognizes that there are certain situations 
in which a worker may be unable to satisfy all of the applicable ag-
ricultural work requirements due to circumstances beyond the 
worker’s control. 

Sec. 127. Employer Protections. Section 127 provides that an em-
ployer that continues to employ an individual during the initial ap-
plication window in section 101(c), knowing that such individual in-
tends to apply for CAW status, shall not be held liable for con-
tinuing to employ that individual. Documents provided by an em-
ployer in support of an application for CAW or LPR status cannot 
be used to investigate or prosecute such employers under the immi-
gration laws or tax code. When records or other evidence of employ-
ment are provided by employers in response to a request to estab-
lish eligibility for status under this title, such documents may not 
be used for any purpose other than establishing such eligibility. 
These employer protections shall not apply if the employer-pro-
vided documents are determined to be fraudulent. 

Sec. 128. Correction of Social Security Records. Section 128 pro-
tects individuals with CAW (or dependent) status from certain pen-
alties under the Social Security Act if such individuals worked 
under an assumed social security number prior to applying for such 
status. 

Sec. 129. Disclosures and Privacy. Section 129 prohibits the De-
partment of Homeland Security from disclosing or using applica-
tion information under Title I for general immigration enforcement 
purposes and may not refer applicants for immigration enforcement 
based solely on information provided in such applications. How-
ever, application information may be shared with federal law en-
forcement agencies for assistance in the consideration of an appli-
cation, to identify or prevent fraud, for national security purposes, 
or for the investigation or prosecution of a felony not related to im-
migration status. A person who knowingly violates these provisions 
shall be fined up to $10,000. The Department shall also take steps 
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to ensure that all personally identifiable information collected is 
protected, secure, and remains confidential. 

Sec. 130. Penalties for False Statements in Applications. Section 
130 makes it a crime to knowingly make false statements, conceal 
a material fact, or use any false document in an application for 
CAW or LPR status, or to create or supply false documents for such 
purposes. Individuals may be fined, sentenced to a maximum of 5 
years imprisonment, or both. An individual convicted of such a 
crime shall be deemed inadmissible under section 212(a)(6)(C)(i) of 
the INA for misrepresentation. 

Sec. 131. Dissemination of Information. Section 131 requires the 
Department of Homeland Security to cooperate with qualified des-
ignated entities to broadly disseminate information on benefits and 
eligibility requirements under this title. As defined in section 121, 
qualified designated entities include farm labor organizations, em-
ployer associations, and other entities that the Department of 
Homeland Security designates as having substantial experience 
and demonstrated competence in the preparation and submission of 
applications for adjustment of status. This section also requires the 
Department of Agriculture to disseminate to agricultural employers 
a document with information about the requirements and benefits 
under Title I for posting at employer worksites. 

Sec. 132. Exemption from Numerical Limitations. Section 132 
clarifies that there is no numerical limitation on the number of in-
dividuals who may be granted CAW status, dependent status, or 
LPR status under this title. 

Sec. 133. Reports to Congress. Section 133 requires annual re-
porting for 10 years on the number of applicants for CAW, LPR, 
and H–2A status (as well as dependents) under this title, and the 
number of those approved in these statuses. 

Sec. 134. Grant Program to Assist Eligible Applicants. Section 
134 helps ensure that eligible individuals have access to informa-
tion and assistance under this title. Among other things, the sec-
tion establishes a grant program for nonprofit organizations with 
demonstrated experience in providing quality services to farm-
workers or immigrants in publicizing information about benefits 
under this title, and assisting individuals applying for and receiv-
ing such benefits. 

Sec. 135. Authorization of Appropriations. Section 135 authorizes 
appropriations necessary to implement this title. 

Title II. Ensuring an Agricultural Workforce for the Future. Title 
II contains reforms to modernize the H–2A temporary agricultural 
worker program. Subtitle A reforms the H–2A program to stream-
line processing, reduce costs, and provide more flexibility for em-
ployers, while providing protections for H–2A and domestic work-
ers. Subtitle B reforms existing farmworker and rural housing pro-
grams to improve current housing stock and incentivize the con-
struction of additional, affordable farmworker housing. Subtitle C 
establishes a program to register and provide oversight and en-
forcement over foreign labor recruiters engaged in the recruitment 
of workers for the H–2A program. 

Subtitle A. Reforming the H–2A Temporary Worker Program. 
Sec. 201. Comprehensive and Streamlined Electronic H–2A Plat-

form. Section 201(a) replaces the current 4-step H–2A application 
and petition process with a single electronic platform for com-
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pleting most of the H–2A process. The platform will serve as a sin-
gle point of access for: (1) employers to input all information and 
supporting documentation for completing the H–2A petition proc-
ess, including obtaining labor certification and petition approval; 
(2) all applicable agencies—including the Department of Homeland 
Security, the Department of Labor, and State workforce agencies 
(SWAs)—to concurrently perform their responsibilities relating to 
labor certification and petition approval; and (3) facilitating com-
munication between employers and agency adjudicators. The De-
partment of State and U.S. Customs and Border Protection may ac-
cess the platform to facilitate H–2A visa issuance and the admis-
sion of workers. 

The purpose of the single electronic platform is to streamline and 
improve the H–2A process, including by: (1) eliminating the need 
for employers to submit duplicate information and documentation 
to multiple agencies; (2) eliminating redundant bureaucratic proc-
esses, where a single matter in a petition is adjudicated by more 
than one agency; (3) reducing the occurrence of common petition er-
rors, and otherwise improving and expediting the processing of H– 
2A petitions; and (4) ensuring compliance with H–2A program re-
quirements and the protection of the wages and working conditions 
of workers. 

Section 201(b) requires the Department of Labor to maintain a 
public online job registry and searchable database of all job orders 
submitted by H–2A employers. The registry and database are in-
tended to facilitate the ability of domestic workers to easily search 
and apply for available job opportunities. 

Sec. 202. H–2A Program Requirements. Section 202 amends sec-
tion 218 of the INA in its entirety, as follows: 

New Section 218(a) preserves the existing requirement that the 
Department of Homeland Security may not approve a petition un-
less the Department of Labor certifies that there are no able, will-
ing, and qualified workers to perform the agricultural work that is 
the subject of the H–2A petition, and that such employment of H– 
2A workers will not adversely affect the wages and working condi-
tions of similarly employed individuals. 

New Section 218(b) requires the employer to attest to and dem-
onstrate compliance, as appropriate, with the following: 

• That there is a need for agricultural labor or services, in-
cluding a description and location of the work, the dates of 
need, and the number of job opportunities in which the em-
ployer seeks to employ workers. 

• That the employer has not displaced and will not displace 
similarly situated U.S. workers during the period of employ-
ment, and the 60-days preceding such period. 

• That there is no strike or lockout at the place of employ-
ment. 

• That the employer will engage in the recruitment of U.S. 
workers and will hire such workers who are able, willing, 
qualified, and available. The employer may reject a U.S. work-
er only for lawful, job related reasons. 

• That the employer will offer and provide the required min-
imum wages, benefits, and working conditions to H–2A work-
ers and all similarly employed workers; that similarly em-
ployed workers will not be offered less than what is offered to 
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H–2A workers; and that similarly employed workers will not 
be subject to restrictions or obligations that are not also im-
posed on H–2A workers 

• That the employer will provide appropriate workers’ com-
pensation insurance, at no cost to the worker, if the job is not 
covered by State workers’ compensation laws. 

• That the employer will comply with all applicable Federal, 
State, and local labor- and employment-related laws. 

New Section 218(c) modernizes the recruitment requirements for 
the H–2A program, including by eliminating a requirement to post 
classified ads. Under the new requirements, an employer will be re-
quired to: (1) post the job opportunity on the electronic job registry 
and at the place of employment; (2) make reasonable efforts to con-
tact any U.S. worker employed by the employer in the previous 
year in the same job and area of employment (excluding workers 
who were terminated for cause or abandoned the worksite); and (3) 
fulfill other positive recruitment steps ordered, if any. 

The period of recruitment is defined as starting when the job 
order is posted and ending when the H–2A workers depart for the 
place of employment. For petitions involving staggered entry (i.e., 
petitions seeking H–2A workers for more than one start date), the 
recruitment period ends with the departure of the worker with the 
last start date. 

The specific requirement to hire U.S. workers who apply for the 
job opportunity extends beyond the recruitment period and ends on 
the later of: (1) the 30th day after work begins, or the date on 
which 33% (50% for labor contractors) of the work contract has 
elapsed. For petitions involving staggered entry, each start date es-
tablishes a separate job opportunity. It is the intent of the Com-
mittee that each job opportunity within a staggered entry petition 
will be independently searchable in the public online job registry 
so that U.S. workers can easily identify and apply for such opportu-
nities. An employer may not reject a U.S. worker because the work-
er is unable or unwilling to fill more than one job opportunity in-
cluded in the petition. For the purpose of recruitment, workers 
with CAW status are considered U.S. workers, except that an em-
ployer may petition for and hire an H–2A worker over a worker 
with CAW status if the employer previously employed the H–2A 
worker in each of three years during the most recent four-year pe-
riod. 

Employers must maintain a report on recruitment efforts and 
must submit regular updates on the results of recruitment through 
the electronic portal. Recruitment reports and supporting docu-
ments must be maintained for three years from the date of labor 
certification. If the employer denies employment to an applicant as 
not able, willing, or qualified, the employer maintains the burden 
of proof of establishing that the applicant was not able, willing, or 
qualified because of a lawful, employment-related reason. 

New Section 218(d) sets the wage requirements for H–2A work-
ers and similarly employed workers. New Section 218(d)(1) requires 
employers to offer workers the highest of: (1) the agreed-upon col-
lective bargaining wage, if any; (2) the Adverse Effect Wage Rate 
(AEWR) (or any successor rate that may be established under a 
later provision in this subsection); (3) the prevailing hourly wage 
or piece rate; or (4) the Federal or State minimum wage. 
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New Section 218(d)(2) sets out to comprehensively reform AEWR 
determinations for future years. First, the Department of Labor is 
required to set and report distinct AEWR wages at the occupa-
tional classification level (i.e., based on the type of agricultural 
work involved), rather than as a single, aggregate wage applicable 
to all agricultural workers. If available, the AEWR would be set as 
the annual average hourly wage for the occupation based on re-
gional wage data for the occupation collected in a wage survey con-
ducted by the Department of Agriculture (commonly known as the 
‘‘Farm Labor Survey’’). If sufficient regional data is unavailable, 
the AEWR for the occupation would be set based on national wage 
data collected from that survey. However, if the survey data ob-
tained by the Department of Agriculture is insufficient to set the 
AEWR for the occupation, the AEWR may then be set based on 
wage data collected in a wage survey conducted by the Department 
of Labor (commonly known as the ‘‘Occupational Employment Sur-
vey’’). The Department of Labor would first be required to set the 
wage based on regional wage data. If sufficient regional data is un-
available, the Department could set the AEWR based on national 
wage data. 

Second, new Section 218(d)(2) addresses wage fluctuations in the 
AEWR from 2020 through 2029. Specifically, for calendar year 
2020, the AEWR remains set at 2019 levels. For each of calendar 
years 2021 through 2029, the AEWR cannot decrease by more than 
1.5% or increase by more than 3.25% based on the AEWR from the 
immediately preceding year. However, if the result of this calcula-
tion is lower than 110% of the applicable Federal or State min-
imum wage, the calculation is adjusted so that the AEWR cannot 
increase by more than 4.25%. For 2030 and subsequent years, a 
successor wage rate is established as provided under new Section 
218(d)(7). Until this new wage standard is effective, the AEWR 
cannot decrease by more than 1.5% or increase by more than 3.25% 
based on the AEWR from the immediately preceding year. 

New Section 218(d)(3) clarifies that if the primary job duties of 
a worker fall into multiple occupational classifications, the applica-
ble wage rates shall be based on the highest wage rate of any of 
the applicable occupational classifications for the worker. 

New Section 218(d)(4) requires the Department of Labor to pub-
lish the AEWR and any available prevailing wage rates in the Fed-
eral Register prior to the start of each calendar year, but also pro-
tects employers with seasonal or temporary needs from having re-
quired wage rates increase mid-contract. Specifically, upon an up-
date of the AEWR, an employer of seasonal or temporary H–2A 
workers will not be required to pay the new wage if recruitment 
efforts have already commenced at the time of publication of the 
new AEWR. However, for year-round positions, if the wage is high-
er than that which is guaranteed in the work contract, an employer 
must pay the new wage within 14 days of publication. 

New Section 218(d)(5) requires employers who pay by a piece 
rate or other incentive method to specify in the job order any pro-
ductivity standards that are a condition of job retention, and such 
standards must be consistent with what other employers in the 
area of intended employment normally require. The Department of 
Labor, however, may approve a higher minimum standard if that 
standard results from material changes in production methods. 
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New Section 218(d)(6) requires employers to guarantee employ-
ment for three-fourths of the work days in the contract, unless: (1) 
the worker fails to work (up to a maximum of hours specified in 
the job offer for a work day) when the worker has been offered an 
opportunity to do so, abandons employment without good cause, or 
is terminated for cause; or (2) the contract cannot be completed for 
reasons beyond the control of the employer. In the event of contract 
impossibility, the employer has to fulfill the employment guarantee 
for the days that have elapsed and must make efforts to transfer 
the worker to comparable employment acceptable to the worker. 

New Section 218(d)(7) establishes the procedures for determining 
the wage rate to replace the AEWR beginning in calendar year 
2030. Beginning in 2026, the Departments of Agriculture and 
Labor are first required to jointly conduct a study of the AEWR 
and determine: (1) whether the employment of H–2A workers has 
depressed the wages of U.S. farmworkers; (2) whether the AEWR 
is necessary to protect the wages of U.S. farmworkers or whether 
alternative wage standards would be sufficient for this purpose; 
and (3) whether any changes are warranted in the current meth-
odologies for calculating required wages for the H–2A program. The 
Departments are then required, by October 1, 2027, to jointly pre-
pare and submit a report to Congress setting forth the findings of 
the study and any recommendations for future wage protections. 
Upon publication of this report, the Department of Labor, in con-
sultation with and with the approval of the Department of Agri-
culture, shall make a rule to establish a process for annually deter-
mining a subsequent wage standard for years beginning in 2030. 
That process must be designed to ensure that the employment of 
H–2A workers does not undermine the wages and working condi-
tions of similarly employed U.S. workers. 

New Section 218(e) preserves the current requirement that em-
ployers furnish housing that meets applicable standards, at no cost 
to the worker, in accordance with Department of Labor regulations. 
Employers must provide family housing where it is the prevailing 
practice to provide such housing in the area and occupation of in-
tended employment. The employer, however, is not required to pro-
vide housing to U.S. workers who live within a reasonable com-
muting distance. The Department of Labor must ensure housing in-
spections are completed prior to the date that labor certification is 
required. To better ensure timely inspections, employers may re-
quest housing inspection up to 60 days before filing the H–2A peti-
tion. Housing provided to H–2A workers engaged in year-round em-
ployment shall be subject to an annual inspection. 

New Section 218(f) requires that for a worker who completes 50 
percent of the work contract, the employer is required to reimburse 
the worker for reasonable transportation and subsistence costs to 
the place of employment. If the worker completes the contract, the 
employer must also provide or pay for reasonable transportation 
and subsistence back home or to the next place of employment (un-
less the worker’s subsequent employer agrees to provide transpor-
tation and subsistence to such worker). In either case, the amount 
of reimbursement need not exceed the lesser of: (1) the actual costs 
of travel, or (2) the most economical and reasonable common car-
rier transportation charges and subsistence costs for the distance 
involved. Finally, for travel to and from the worker’s home country, 
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if the travel distance between the worker’s home and the relevant 
consulate is 50 miles or less, travel reimbursement may be based 
on transportation to or from the consulate. 

New Section 218(g) requires all employers to maintain a reason-
able heat illness prevention plan, including appropriate training, 
access to water and shade, the provision of breaks, and the proto-
cols for emergency response. Such plan must be in a language un-
derstood by a significant portion of workers, and it must be posted 
in a conspicuous location at the worksite and provided to workers 
prior to the commencement of labor or services. 

New Section 218(h) sets forth the procedures for employers to re-
quest H–2A workers through the electronic platform. The process 
begins when the employer submits a completed H–2A petition (in-
cluding a job order) through the electronic platform 75 to 60 cal-
endar days before the first date of need. An agricultural association 
may file a petition as either a joint or sole employer. When filing 
the petition, an employer may seek temporary or seasonal workers 
for more than one start date (‘‘staggered entry’’) if: (1) the petition 
contains no more than 10 start dates, all of which share a common 
end date that is no longer than one year after the first start date; 
(2) no more than 120 days separate the first and last start dates; 
(3) the petition involves the same occupational classification and 
area of intended employment; and (4) the need for staggered entry 
arises from normal variations in labor needs. The Committee clari-
fies, however, that this provision is not intended to reflect a view 
on the definition of ‘‘temporary or seasonal.’’ A labor contractor 
may not file such a petition involving staggered entry unless the 
labor contractor: (1) files jointly with its farmer customers or other-
wise operates in a state with joint liability, or (2) posts a premium 
surety bond (i.e., a bond that is at least 15 percent higher than the 
normally required bond for labor contractors). 

Once the petition is filed, the Department of Labor, in consulta-
tion with the relevant State workforce agency (SWA), must review 
the job order and notify the employer of any deficiencies through 
the electronic platform within 7 business days. Employers are pro-
vided 5 business days to respond. The job order must include all 
material terms and conditions of employment, including the re-
quirements of new Section 218, and must be otherwise consistent 
with the minimum standards provided under Federal, State, or 
local law. The Department of Labor must also establish emergency 
procedures for the curing of deficiencies that cannot be resolved 
quickly. If the job order is approved, the Department of Labor must 
post it on the online job registry and notify the appropriate SWA 
to commence recruitment of U.S. workers. The SWA shall refer 
qualified U.S. workers who apply for the job opportunity during the 
recruitment period. 

Within 7 business days of the approval of the job order, the De-
partment of Labor must notify the employer of any deficiencies in 
the information required for labor certification. Employers are pro-
vided 5 business days to respond. The Department of Labor is re-
quired to issue the labor certification, if the requirements under 
new Section 218 are met, not later than 30 days before the first 
date of need. Employers may appeal denials or partial certifi-
cations, and the Department of Labor must respond to an appeal 
within 72 hours. 
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Within 7 days of the issuance of a labor certification, the Depart-
ment of Homeland Security must issue a decision on the petition. 
If approved, the electronic platform is updated and available to the 
Department of State for visa issuance and to Customs and Border 
Protection for the purpose of determining admission. A petition for 
multiple named beneficiaries may be partially approved for the eli-
gible beneficiaries, even if one or more of the other beneficiaries are 
potentially ineligible. Post-certification amendments are permitted 
if they do not materially change the petition, including the job 
order. 

New Section 218(h)(4) simply retains the current statutory lan-
guage governing the roles of agricultural associations and its indi-
vidual producer members. No changes were made to these provi-
sions. 

New Section 218(h)(5) authorizes the Department of Labor, in 
consultation with the Departments of Agriculture and Homeland 
Security, to issue regulations reasonably modifying H–2A program 
requirements to accommodate specific agricultural occupations due 
to the unique nature of the work involved. This provision is in-
tended to codify the Department of Labor’s longstanding use of 
‘‘special procedures’ ’’ for certain industries when strict adherence 
to program requirements would be impractical or impossible. 

New Section 218(h)(6) prohibits employers from hiring H–2A 
workers when the majority of duties fall within an occupational 
classification designated by the Department of Labor as a construc-
tion or extraction occupation. 

New Section 218(i) accommodates the need for workers engaged 
in labor or services that are not of a temporary or seasonal nature 
by making 3-year H–2A visas available for workers engaged in 
such year-round employment. Unlike traditional H–2A visas for 
temporary or seasonal jobs, which are not subject to numerical lim-
itation, the H–2A visas for year-round employment are subject to 
such limitation. For the first three fiscal years, year-round H–2A 
visas are capped at 20,000 per year. For the next seven fiscal 
years, the Departments of Agriculture and Labor, in consultation 
with the Department of Homeland Security, shall jointly determine 
the appropriate visa cap after considering appropriate factors re-
lated to labor needs. Such cap, however, cannot be set lower than 
20,000 and cannot increase or decrease by more than 12.5% from 
the cap set in the immediately preceding fiscal year. 

After the tenth year, the Departments of Agriculture and Labor, 
in consultation with the Department of Homeland Security, shall 
jointly determine, after considering appropriate factors, whether to 
set a cap and, if so, what the cap should be. The Departments shall 
also jointly establish emergency procedures for immediately adjust-
ing the numerical limit in any fiscal year (after the first three fiscal 
years) if such adjustment is necessary to account for significant 
labor shortages. 

New Section 218(i) additionally requires that 3-year H–2A visas 
be evenly allocated between the two halves of the fiscal year, un-
less it is determined that an alternative allocation would better ac-
commodate demand. Unused visas from the first half of the fiscal 
year are added to the allocation for the second half of the fiscal 
year. Additionally, 50 percent of the visa numbers made available 
in each half of the fiscal year shall be allocated to dairy-related 
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jobs, except that any unused visas can later be made available for 
non-dairy jobs. 

Additionally, employers must provide year-round H–2A workers 
with annual round trip travel home, with no more than 14 months 
elapsing between each period of travel. Employers must also offer 
family housing to year-round workers with families, but workers 
can reject such an offer. If a worker accepts such housing, the em-
ployer may not charge the worker for the housing, but the em-
ployer may charge a pro-rated rent based on the fair market value 
of the housing for the worker’s family members. 

Finally, to be eligible for year-round H–2A workers, dairy em-
ployers must report serious safety-related incidents consistent with 
federal safety regulations. Dairy employers must also maintain a 
workplace safety plan to prevent workplace accidents, including by 
providing animal care training; protecting against sexual harass-
ment and violence, as well as retaliation; and complying with other 
safety regulations issued by the Department of Labor, in consulta-
tion with the Department of Agriculture. Such plan must be in a 
language understood by a significant portion of workers, and it 
must be provided to workers prior to the commencement of labor 
or services. 

New Section 218(j) sets forth the conditions for eligibility and ad-
mission of a worker in H–2A status. Workers who previously vio-
lated H–2A status are disqualified from such status for 5 years. H– 
2A visas shall be valid for three years and shall allow for multiple 
entries, except that an H–2A worker’s authorized period of stay 
shall be based on the period of employment specified in the ap-
proved petition. Upon reaching the maximum continuous period of 
authorized stay (36 months), H–2A workers must depart and re-
main outside the United States for at least 45 days before they can 
reenter in H–2A status. Any periods in which an H–2A worker has 
departed the United States during the worker’s period of author-
ized stay may be used to offset or partially offset the 45-day ab-
sence requirement. 

In addition to the period of authorized stay (up to 36 months), 
an H–2A worker’s period of admission shall include an additional 
10 days prior to the beginning of the work contract and 45 days 
at the end of employment for the purpose of traveling home or 
seeking an extension of status based on a new offer of employment. 
H–2A workers in the United States may start new employment 
with another employer if a non-frivolous petition is timely filed and 
the H–2A worker has not worked without authorization. Moreover, 
H–2A workers who are sponsored for immigrant visas (i.e., lawful 
permanent residence) can continue working in H–2A status (not-
withstanding the 36-month maximum) until their immigrant visas 
become available. Those workers who abandon employment without 
good cause will generally be considered to have failed to maintain 
H–2A status. H–2A workers are provided a reasonable grace pe-
riod, once during each period of authorized stay. 

New Section 218(k) governs required disclosures that employers 
must make to H–2A workers. First, employers must provide a pro-
spective H–2A worker with a copy of the work contract (or job 
order and labor certification), including the disclosures and rights 
under the H–2A program, before the H–2A worker is required to 
apply for a visa (or, for a worker moving from one H–2A employer 
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to another, by the time the subsequent offer of employment is 
made). Employers must provide H–2A workers with detailed earn-
ings statements on or before each pay day. Finally, employers must 
post a notice of worker rights, in one or more languages common 
to a significant portion of the workers, at the worksite. 

New Section 218(l) requires labor contractors seeking to hire H– 
2A workers to maintain surety bonds. The Department of Labor 
shall set bond amounts based on the number of workers sought, 
and labor contractors that want to file petitions involving staggered 
entry must maintain premium surety bonds, which are defined as 
bonds that are 15 percent higher than the otherwise applicable 
bond amount. 

New Section 218(l) also requires employers that use foreign labor 
recruiters to use a recruiter registered with the Department of 
Labor consistent with Subtitle C of Title II. In addition, employers 
and their agents are prohibited from collecting fees or seeking pay-
ment from workers for any activity associated with the H–2A peti-
tion process, except for costs that are primarily for the worker’s 
benefit. Employers must also contractually forbid labor contractors 
and foreign labor recruiters, and any agents of such contractors or 
recruiters, from seeking or receiving prohibited payments from pro-
spective employees. 

New Section 218(m) specifies the Department of Labor’s enforce-
ment authority over the H–2A program, including the authority to 
impose penalties and other sanctions and to seek monetary and in-
junctive relief and specific performance of contractual obligations. 
The Department of Labor is required to maintain a process for re-
ceiving, investigating, and resolving complaints, which may be filed 
up to 2 years after the date of the alleged violation. If, after notice 
and the opportunity for a hearing, the Department of Labor finds 
that an employer failed to comply with H–2A program require-
ments, the Department may order the payment of back wages, un-
paid benefits, or illegally assessed fees, as well as damages and 
civil money penalties. The Department may also debar employers 
for up to 5 years for willful or multiple material violations, and 
permanently upon subsequent findings involving willful or multiple 
material violations. This subsection is not to be construed as lim-
iting the Department of Labor’s authority to conduct an investiga-
tion under any other law or in the absence of a complaint. Finally, 
employers are prohibited from retaliating against any person who 
has: (1) disclosed information that the person reasonably believes 
evidences a violation, (2) filed a complaint or otherwise taken steps 
to report violations of the H–2A program, (3) cooperated in any in-
vestigation or other proceeding concerning H–2A program compli-
ance; or (4) exercised or asserted any right or protection under this 
section. 

New Section 218(n) defines the following terms: displace; H–2A 
worker; job order; online job registry; similarly employed; and 
United States worker. 

New Section 218(o) directs the Department of Homeland Security 
to impose a fee to cover the reasonable costs of processing H–2A 
petitions, including the costs of providing labor certification. The 
portion of fees collected to offset the costs of labor certification shall 
be deposited into an account maintained by the Department of 
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Labor. New Section 218(o) also authorizes appropriations necessary 
for administering and enforcing the H–2A program. 

Sec. 203. Agency Roles and Responsibilities. Section 203(a) sets 
forth the Department of Labor’s responsibilities in the H–2A proc-
ess. These responsibilities include consulting with State workforce 
agencies (SWAs) on processes related to the recruitment and pro-
tection of workers. The Department of Labor must also: (1) deter-
mine whether the employer has met the conditions for issuance of 
a labor certification, including whether the employer has complied 
or will comply with H–2A program requirements; (2) determine, in 
consultation with the Department of Agriculture, whether job op-
portunities are of a seasonal or temporary nature; and (3) process 
and investigate complaints. Finally, the Department of Labor must 
regularly update guidance to the SWAs to ensure that prevailing 
wage rates accomplish the statutory requirements and accurately 
reflect the wages paid for particular labor or services in specific 
crops throughout the season. 

Section 203(b) sets forth the Department of Homeland Security’s 
responsibilities in the H–2A process. These responsibilities include: 
(1) adjudicating H–2A petitions, including the assessment of 
whether the beneficiary will be employed in accordance with the 
terms and conditions of the labor certification, (2) transmitting 
final decisions to the employer, (3) notifying the Department of 
State and U.S. Customs and Border Protection of petition approv-
als, and (4) providing H–2A workers with access to information 
about their status, including the status of petitions. 

Section 203(c) establishes an H–2A Labor Certification Fee Ac-
count, funded by H–2A program application fees and enforcement 
penalties, for use by the Department of Labor to carry out activities 
in connection with the labor certification process and the enforce-
ment of the H–2A program. Account funds shall be provided by the 
Department of Labor to States for activities conducted by State 
workforce agencies in connection with the H–2A program. Funds 
are also made available to the Department of Labor’s Office of In-
spector General to conduct audits and investigations related to H– 
2A program compliance. 

Sec. 204. Worker Protection and Compliance. Section 204(a) pro-
vides that H–2A workers shall have the same rights and remedies 
as U.S. agricultural workers under Federal, State, and local labor 
laws. 

Section 204(b) ensures that H–2A workers are covered by the Mi-
grant and Seasonal Agricultural Worker Protection Act (MSPA), 
and it prohibits any agreements to waive or modify any rights or 
protections provided by MSPA or the H–2A program. While the bill 
makes H–2A workers eligible for MSPA protection, it also provides 
for free mediation services to resolve disputes prior to litigation. As 
provided in the bill, if an H–2A worker files a civil lawsuit alleging 
one or more violations of the H–2A program, MSPA, or the Fair 
Labor Standards Act, either party to the lawsuit may, within 60 
days of service of the complaint, request mediation. Upon such a 
request, the parties must attempt mediation for up to 90 days, ex-
cept that the mediation period may be extended if both parties 
agree. The bill authorizes appropriations to support free mediation 
services, and it also allows for parties to use private mediators if 
all parties agree. 
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Section 204(c) amends MSPA to better ensure compliance by 
farm labor contractors. First, the bill codifies the current regulatory 
requirement for farm labor contractors to maintain surety bonds, 
while also requiring the Department of Labor to annually set and 
publish surety bond schedules in an amount sufficient for farm 
labor contractors to discharge financial obligations based on the 
number of workers sought to be covered. MSPA is also amended to 
expressly allow the Department of Labor to revoke a farm labor 
contractor license based on the failure to maintain the required 
surety bond or on being disbarred from participating in the H–2A 
program. Finally, Section 204(c) further amends MSPA to better 
prevent violators with revoked licenses from serving as the actual 
successors in interest in another entity that seeks to obtain a li-
cense to continue contracting activities. The bill both: (1) requires 
applicants for licenses to disclose relationships with persons who 
have had licenses suspended or revoked, and (2) creates a rebutta-
ble presumption that the applicant is not the real party in interest 
when the applicant is closely associated with such a person. 

Sec. 205. Report on Wage Protections. Section 205 requires the 
Departments of Labor and Agriculture to submit a report to Con-
gress every three years on H–2A wage protections, including: 
whether the use of H–2A workers depresses the wages of U.S. 
workers; the impact of the AEWR on wages; factors that may artifi-
cially impact wage rates; and recommendations on whether there 
should be changes to wage methodologies in the H–2A program. In 
preparing these reports, the Departments of Labor and Agriculture 
must engage with agricultural stakeholders, including an equal 
number of employer representatives and worker representatives. 

Sec. 206. Portable H–2A Visa Pilot Program. Section 206 requires 
the Department of Homeland Security, in consultation with the De-
partments of Labor and Agriculture, to establish through regula-
tion a 6-year pilot program to facilitate the free movement and em-
ployment of temporary or seasonal H–2A workers (known herein as 
‘‘portable H–2A workers’’) with registered agricultural employers. 
The Department of Homeland Security is authorized to set program 
rules and requirements for this special class of H–2A workers, con-
sistent with the following: 

• Employers that wish to participate in the pilot program 
must register with the Department of Homeland Security, 
which will maintain an online platform to connect portable H– 
2A workers with registered employers. Workers who have been 
previously admitted in H–2A status, and maintained such sta-
tus during the period of admission, are eligible to apply for 
portable H–2A status. 

• Registered employers may employ portable H–2A workers 
at will and without filing an H–2A petition, so long as the 
wage requirements that apply to H–2A workers are met. Work-
ers may work for any registered employer during the period of 
admission, which shall be for up to 3 years, and either party 
can terminate employment at any time. Workers shall also 
have a 60-day grace period at the conclusion of employment to 
secure new employment with a subsequent registered em-
ployer. 
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• If the job opportunity is not covered or is exempt from the 
State workers’ compensation law, the employer must provide 
commensurate insurance at no cost to the worker. 

• The total number of individuals who may hold portable H– 
2A status at any one time may not exceed 10,000, except that 
the Department of Homeland Security may further reduce this 
number if the Department determines that there are an insuf-
ficient number of registered employers or job opportunities to 
support the employment of the full number of portable H–2A 
workers. Moreover, no worker may be admitted in portable H– 
2A status until the Department has determined that a suffi-
cient number of employers have been registered to support a 
reasonable number of portable H–2A workers to initiate the 
pilot program, and no individual may initially be granted port-
able H–2A status without an offer of employment from a reg-
istered employer. 

In addition, the Department of Labor is responsible for enforcement 
of the pilot program’s employment-related requirements, including 
conducting investigations and audits of employers to ensure compli-
ance. And the Department of Homeland Security, in consultation 
with the Departments of Labor and Agriculture, must submit a re-
port to Congress on the pilot program, including its impact on U.S. 
workers and recommended improvements, not later than six 
months before the end of the third fiscal year of the pilot program. 

Sec. 207. Improving Access to Permanent Residence. Section 207 
further accommodates the need for workers in year-round agri-
culture by adding 40,000 new immigrant visas to the employment- 
based third preference (EB–3) category for ‘‘unskilled’’ labor. These 
additional immigrant visas are available for employer sponsorship 
of workers, except that H–2A workers may self-petition for one of 
these visas once they have worked in the United States in H–2A 
status for at least 10 years (and for at least 100 days in each of 
those years). Preference for the additional 40,000 visas is given to 
agricultural employers seeking to petition for year-round workers 
and for H–2A workers who are eligible to self-petition. These visas 
are also not subject to the ‘‘per country’’ limitations described in 
section 202(a)(2) of the INA. Finally, H–2A workers are provided 
dual intent so that they do not become ineligible to remain in tem-
porary status due solely to being the beneficiary of an immigrant 
visa petition. 

Subtitle B. Preservation and Construction of Farmworker Hous-
ing. Subtitle B improves the availability of farmworker and other 
rural housing, while lowering employer costs related to such hous-
ing. 

Sec. 220. Short Title. Section 220 sets forth the short title of Sub-
title B as the ‘‘Strategy and Investment in Rural Housing Preserva-
tion Act of 2019.’’ 

Sec. 221. Permanent Establishment of Housing Preservation and 
Revitalization Program. Section 221 amends the Housing Act of 
1949 to establish a program to revitalize and preserve existing 
farmworker and rural housing financed under section 515 (‘‘515 
housing’’), or both sections 514 and 516 (‘‘514/516 housing’’), of the 
Housing Act. Under the program, the Department of Agriculture 
may offer loan restructuring to owners of 515 or 514/516 housing 
to preserve and refurbish such properties. The Department may re-
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duce or eliminate interest, defer payments, re-amortize existing 
debt, or provide other financial assistance. If the Department offers 
to restructure a loan, it shall also offer to renew for a 20-year term 
a rental assistance contract under section 521 of the Housing Act. 
Properties that obtain 20-year extensions of the rental assistance 
contract must agree to a restrictive use agreement that obligates 
the owner to continue operating the project as farmworker or rural 
housing as provided in the Housing Act. 

If the Department determines that a maturing loan cannot rea-
sonably be restructured and the project was operating with rental 
assistance under section 521 of the Housing Act, the Department 
may nevertheless renew the rental assistance contract for a 10- to 
20-year term so long as the owner agrees to continue operating the 
project as farmworker or rural housing. Owners of 515 or 514/516 
housing whose loans have matured must give tenants 18 months 
prior to loan maturation or prepayment to transfer their rental as-
sistance to another rental project. The bill also authorizes 
$200,000,000 in appropriations for each of FY 2020 through 2024 
for such purposes. 

Sec. 222. Eligibility for Rural Housing Vouchers. Section 222 
amends section 542 of the Housing Act of 1949 to authorize the De-
partment of Agriculture to provide rural housing vouchers to low 
income households residing in properties that are financed: (1) 
under sections 514 or 516 if such property is owned by a non-profit 
organization or public agency; or (2) with a loan made or insured 
under sections 514 or 515 that has been prepaid without restric-
tions, has been foreclosed, or has matured after September 30, 
2005. 

Sec. 223. Amount of Voucher Assistance. Section 223 caps the 
value of a rural housing voucher in an amount equal to the greater 
of: (1) the difference between the fair market rental rate for the 
area in which the family is living and 30% of the family’s monthly 
adjusted income; or (2) the difference between the rent of the dwell-
ing unit in which the voucher recipient lives and 10% of the fam-
ily’s monthly gross income. 

Sec. 224. Rental Assistance Contract Authority. Section 224 al-
lows the owner of a project financed under section 514 or 515 of 
the Housing Act to request renewal of a rental assistance contract 
for up to an additional 20 years. The bill also allows such an owner 
who terminates a rental assistance contract for a family (presum-
ably because the family moves away or is no longer eligible) to 
make that assistance available for 6 months to another eligible 
family residing in the same rental unit or newly occupying a unit 
in the rental property. 

Sec. 225. Funding for Multifamily Technical Improvements. Sec-
tion 225 authorizes an additional $50,000,000 in appropriations for 
FY 2020 for the Department of Agriculture to improve its tech-
nology for processing loans for and managing multifamily housing. 

Sec. 226. Plan for Preserving Affordability of Rental Projects. Sec-
tion 226 requires the Department of Agriculture to submit a plan 
to Congress on the preservation of affordable housing financed 
under section 514 or 515 of the Housing Act. The bill also estab-
lishes an advisory committee, consisting of 16 members rep-
resenting a range of stakeholders in farming and rural commu-
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nities, to assist the Department of Agriculture in managing its 
rural housing programs. 

Sec. 227. Covered Housing Programs. Section 227 amends the 
definition of ‘‘covered housing program’’ to clarify that recipients of 
rural development housing vouchers are also part of a covered 
housing program under the Housing Act. 

Sec. 228. New Farmworker Housing. Section 228 amends section 
513 of the Housing Act to further incentivize the financing and con-
struction of new farmworker housing. Specifically, section 228: (1) 
increases the Department of Agriculture’s authority to insure loans 
made under section 514, up to an aggregate amount of 
$200,000,000 during each of FYs 2020 through 2029; (2) triples 
funding for the section 514 loan program by authorizing 
$75,000,000 in appropriations for each of FYs 2020 through 2029; 
(3) triples funding for the section 516 grant program by authorizing 
$30,000,000 in appropriations for each of FYs 2020 through 2029; 
and approximately doubles funding for section 521 rental assist-
ance (or operating assistance) payments by authorizing $2.7 billion 
in appropriations for each of FYs 2020 through 2029. 

Sec. 229. Loan and Grant Limitations. Section 229 requires the 
Department of Agriculture’s per project loan and grant limitation 
under sections 514 and 516 to be set at no lower than $5 million. 
The current per project loan and grant limitation is $3 million. 

Sec. 230. Operating Assistance Subsidies. Section 230 authorizes 
operating assistance payments to owners of section 514/516 hous-
ing that house H–2A workers. Payments are capped at 50 percent 
of operating costs for the housing project, and the Department of 
Agriculture may only authorize such payments upon certification 
that: (1) the project was previously unoccupied or underutilized; 
and (2) provision of operating assistance will not displace domestic 
farm workers. 

Sec. 231. Eligibility of Certified Workers. Section 231 makes hold-
ers of CAW status eligible for rental assistance under section 521 
and housing vouchers under section 542 of the Housing Act of 
1949. 

Subtitle C. Foreign Labor Recruiter Accountability. 
Sec. 251. Registration of Foreign Labor Recruiters. Sections 

251(a) and (b) require the Department of Labor, in consultation 
with the Departments of State and Homeland Security, to set up 
an electronic registration process for foreign labor recruiters seek-
ing to hire H–2A workers. The process shall include a mechanism 
for obtaining information about foreign labor recruiting activities 
from persons and entities seeking to register; maintaining surety 
bonds to protect workers, including by ensuring the ability of labor 
recruiters to discharge their financial responsibilities; renewing 
registrations; receiving information at diplomatic missions; receiv-
ing and processing complaints, conducting investigations, and as-
sessing penalties; and consulting with other agencies when revoca-
tion might be necessary. 

Section 251(c) provides that foreign labor recruiters must attest 
to and abide by a series of requirements. Sections 251(d) and (e) 
provide that a foreign labor recruiter registration shall be valid for 
2 years, unless suspended or revoked. Foreign labor recruiters 
must pay a reasonable application fee for registration. 
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Section 251(f) provides that at least once per year, an H–2A em-
ployer must provide the Department of Labor with the names and 
addresses of all foreign labor recruiters engaged in recruiting activ-
ity on behalf of the employer and whether such persons are to re-
ceive compensation for such services. Such an employer must notify 
the Department of Labor if the employer has reason to believe that 
a foreign labor recruiter is violating this subtitle and must prompt-
ly respond to any Departmental request for information about a 
foreign labor recruiter with whom the employer has an agreement. 
Foreign labor recruiters must also annually notify the Department 
of Labor of the identity of its subcontractees, agents, and employ-
ees. 

Section 251(g) requires the Department of State, in consultation 
with the Department of Labor, to maintain publicly available lists 
of foreign labor recruiters with valid registrations and those with 
revoked registrations. The Department of State shall also ensure 
that: (1) diplomatic missions are staffed with persons responsible 
for receiving information regarding potential violations of this sub-
title; (2) consular officers take steps during consular interviews to 
ensure that applicants for H–2A visas are accurately informed of 
the job opportunity and any other disclosures required by law, in-
cluding by reviewing required disclosures with the visa applicants; 
and (3) information is made available online on the characteristics 
of H–2A workers. 

Sec. 252. Enforcement. Section 252(a) requires the Department of 
Labor to deny an application for registration, or to revoke registra-
tion, if it determines that a foreign labor recruiter, or an agent or 
subcontractee of such a recruiter, knowingly made a material mis-
representation in the registration application, materially failed to 
comply with an attestation required under section 251(c), or is not 
the real party in interest. Prior to such a denial, the Department 
of Labor must notify the foreign labor recruiter of the intent to 
deny or revoke the registration and provide the recruiter with at 
least 60 days to respond. A foreign labor recruiter whose registra-
tion has been revoked may apply to reregister upon demonstrating 
that it has not violated this subtitle for 5 years. 

Section 252(b) establishes a complaint process at the Department 
of Labor. Foreign labor recruiters found in violation of the subtitle 
may: (1) be fined not more than $10,000 per violation, or $25,000 
per violation upon a third violation; (2) be ordered to forfeit or par-
tially forfeit a surety bond; (3) have their registration revoked, or 
their renewal application denied; or (4) be disqualified for up to five 
years (or permanently disqualified with the subsequent finding in-
volving willful or multiple material violations). The Department of 
Labor may also take other actions, including issuing subpoenas and 
seeking injunctive relief, to secure compliance with this subtitle. 
This subsection does not limit the Department of Labor’s authority 
to conduct an investigation under any other law or in the absence 
of a complaint. 

Section 252(c) allows the Department of Labor or any aggrieved 
person to bring a civil action against a foreign labor recruiter that 
violates this subtitle or an employer that fails to use a registered 
recruiter. The reviewing court may award actual damages and stat-
utory damages up to $1,000 per plaintiff per violation, equitable re-
lief, attorneys’ fees and costs, and other relief as necessary. Dam-
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ages recovered by the Department of Labor shall be deposited in 
a separate Treasury account. Amounts deposited in this fund shall 
be paid directly to affected workers, except that remaining funds 
shall be remain available to the Department of Labor, and may be 
transferred to other agencies to support the enforcement of anti- 
trafficking laws. 

Section 252(d) provides a safe harbor for employers that use for-
eign labor recruiters registered under this section. Employers that 
utilize registered recruiters will not be held jointly liable in admin-
istrative or judicial proceedings for violations committed solely by 
the recruiter. Employers, however, may be liable if they employed 
a recruiter without a valid registration at the time of hire or the 
employer knew or learned of a violation and failed to report it to 
the Department of Labor. 

Section 252(e) authorizes the Department of Homeland Security 
to grant parole to individuals to participate in administrative or ju-
dicial proceedings against foreign labor recruiters. 

Section 252(f) voids agreements by employers purporting to 
waive or modify rights under this subtitle. 

Section 252(g) clarifies that foreign labor recruiters are liable for 
violations committed by agents or subcontractees at any level in re-
lation to the foreign labor recruiting activity to the same extent as 
if the foreign labor recruiter had committed the violation. 

Sec. 253. Appropriations. Section 253 authorizes necessary appro-
priations to implement this subtitle. 

Sec. 254. Definitions. Section 254 defines the following terms: for-
eign labor recruiter; foreign labor recruiting activity; recruitment 
fees; and person. 

Title III. Electronic Verification of the Agricultural Workforce. 
Title III phases in mandatory use of an electronic employment eli-
gibility verification system, patterned on E–Verify, for agricultural 
employment, but only after the reforms in Titles I and II have been 
implemented. Title III also includes necessary due process protec-
tions for authorized workers who are incorrectly rejected by the 
system to challenge such determinations. This serves as the last 
necessary piece to ensure a legal workforce for the agricultural sec-
tor. 

Sec. 301. Electronic Employment Eligibility Verification System. 
Section 301 amends chapter 8 of title II of the INA by inserting 
after section 274D a new section 274E: 

New Section 274E(a) requires the Department of Homeland Se-
curity to establish an electronic employment eligibility verification 
system (the ‘‘System’’) patterned on E–Verify for: (1) checking iden-
tity and employment authorization; and (2) maintaining records of 
past inquiries and whether identity and employment authorization 
were confirmed. Such System shall: (1) provide a confirmation or 
tentative nonconfirmation (TNC) of identity and employment au-
thorization not later than 3 days after the initial inquiry; (2) be de-
signed to maximize reliability and accessibility across devices and 
in remote locations; and (3) include safeguards to prevent misuse, 
data and identity theft, fraud, and violations of privacy. 

New Section 274E(a)(4) requires the System to include various 
features that prevent identity theft and fraud. The System shall in-
clude a photo matching tool, a mechanism to permit individuals to 
monitor and suspend the use of their social security numbers in the 
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System, and a process to block misused social security numbers. 
The Department of Homeland Security shall establish a pilot pro-
gram that allows parents or legal guardians to suspend use of a 
child’s social security number in the System. 

New Section 274E(a)(5) sets forth the responsibilities of the So-
cial Security Administration with respect to the System. The Social 
Security Administration is primarily tasked with comparing infor-
mation submitted in a System inquiry against information main-
tained by the Social Security Administration. 

New Section 274E(a)(6) sets forth the responsibilities of the De-
partment of Homeland Security with respect to the System. The 
Department of Homeland Security is primarily tasked with com-
paring information submitted in a System inquiry against informa-
tion maintained by the Department. The Department of Homeland 
Security must also: (1) provide and regularly update System train-
ing materials; (2) periodically conduct audits of the System to de-
tect and prevent violations; and (3) appropriately notify System 
users of any changes to the System or its use. 

New Section 274E(a)(7) sets forth the responsibilities of the De-
partment of State with respect to the System. The Department of 
State is primarily tasked with comparing information submitted in 
a System inquiry, particularly when passport or visa information 
is used, against information maintained by the Department of 
State. 

New Section 274E(a)(8) requires the Social Security Administra-
tion, the Department of Homeland Security, and the Department 
of State to: (1) update individual records in their custody to ensure 
maximum accuracy of the System, and (2) provide a process to cor-
rect erroneous information. 

New Section 274E(a)(9) clarifies that nothing in this section 
should be construed as mandating use of the System, unless such 
use is otherwise required under Federal or State law. 

New Section 274E(a)(10) states that no fee may be charged to 
use the System. 

New Section 274E(b) sets forth the employment eligibility 
verification process for employers that utilize the System, as fol-
lows: 

• An individual who has accepted an offer of employment 
must attest to employment authorization and provide a social 
security number (or proof that the individual has applied for 
a social security number). If the individual does not attest to 
U.S. citizenship or nationality, the individual must also pro-
vide an identification or other authorization number as pro-
vided by the Department of Homeland Security. 

• The employer must then attest that it has verified that the 
individual is not unauthorized by examining acceptable docu-
ments confirming the individual’s identity and employment au-
thorization. The bill requires the individual to present the em-
ployer with either: (1) one document listed in New Section 
274E(b)(3)(A), which lists documents acceptable for estab-
lishing both identity and employment authorization; or (2) one 
document listed in New Section 274E(b)(3)(B), which lists docu-
ments acceptable for establishing employment authorization, 
and one document listed in New Section 274E(b)(3)(C), which 
lists documents acceptable for establishing identity. The De-
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partment of Homeland Security is also authorized to prohibit 
or place conditions on any document or class of documents if 
it finds that such document or documents are unreliable or 
being used fraudulently to an unacceptable degree. 

• Upon examining the document or documents presented by 
the individual, the employer must then submit an inquiry 
through the System to seek verification of the individual’s 
identity and employment authorization. The employer is gen-
erally required to submit this inquiry during the period begin-
ning on the date of hire and ending three business days later. 

• Confirmation. If the System issues a confirmation of iden-
tity and employment authorization, the employer may continue 
employing the individual. 

• Tentative nonconfirmation (TNC). If the System generates 
a TNC, the employer must provide notice to the individual that 
explains the individual’s right to contest the TNC within 10 
business days. A TNC becomes final if the individual refuses 
to acknowledge receipt of such notice, elects not to contest the 
TNC, or fails to contest the TNC within 10 business days. An 
individual who contests a TNC cannot be terminated unless 
and until a final nonconfirmation is issued. The Department of 
Homeland Security must make a final determination not later 
than 30 days after the date that the Department receives no-
tice from the individual contesting the TNC. 

• Final nonconfirmation (FNC). If the System generates an 
FNC, the employer must notify the individual within three 
business days of receipt of the FNC, and the employer may ter-
minate the individual. If the employer does not terminate the 
individual, it must so notify the Department of Homeland Se-
curity. The individual may appeal an FNC through procedures 
developed by the Department of Homeland Security. If the 
FNC was due to government error, the worker may be com-
pensated for lost wages. Such wages shall be paid through the 
collection of penalties assessed against employers for violations 
of this section. 

• Employers are required to retain verification records be-
ginning on the date the verification is completed and ending on 
the later of three years after the date of hire or one year after 
the date the individual’s employment is terminated. 

New Section 274E(c) limits re-verification of existing employees 
to: (1) individuals with a limited period of work authorization; and 
(2) individuals who are using a Social Security Number identified 
by the Department of Homeland Security as subject to potential 
misuse. Employers are required to retain reverification records be-
ginning on the date the reverification commences and ending on 
the later of three years after the date of reverification or one year 
after the date the individual’s employment is terminated. 

New Section 274E(d) deems employers compliant with the Sys-
tem if they made a good faith attempt to comply, even if a technical 
or procedural failure prevented them from doing so. The good faith 
presumption does not apply if: (1) the failure is not de minimis; (2) 
the Department of Homeland Security provides notice of the failure 
to the employer; and (3) the employer fails to voluntarily correct 
the failure within a 30-day period beginning on the date of notifica-
tion. The presumption also does not apply if the employer has en-
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gaged in a pattern or practice of violations. An employer that relies 
in good faith on the System in taking an employment-related action 
shall not be liable in any action by the employee or the Federal, 
State, or local government. 

New Section 274E(e) clarifies that the bill does not authorize: (1) 
the creation of a national identification card, or (2) use of the Sys-
tem for anything other than verification of employment authoriza-
tion. 

New Sections 274E(f) sets forth the civil penalties for violations 
by employers subject to this Title. Such penalties for violations re-
garding hiring, recruiting or referring for a fee are: (1) $2,500 to 
$5,000 per unauthorized individual; (2) $5,000 to $10,000 if the em-
ployer previously received one cease and desist order; or (3) 
$10,000 to $25,000 if the employer previously received more than 
one such order. Penalties for failing to comply with the verification 
requirements in general range from $1,000 to $25,000 for each vio-
lation. 

Penalties may be waived or reduced if the violator acted in good 
faith, and, in assessing penalties, consideration shall be given to 
the size of the business, the severity of the violation, whether the 
individual was an unauthorized alien, and the history of previous 
violations. Criminal penalties may also be imposed against employ-
ers that engage in a pattern or practice of violations. Penalties col-
lected under this subsection are made available to compensate indi-
viduals for lost wages as a result of erroneous FNCs issued by the 
System. Repeat violators, and employers convicted of a crime under 
section 274A of the INA, may be debarred from receipt of Federal 
contracts, grants, or cooperative agreements. Finally, the bill pre-
empts State or local laws relating to the hiring or employment of 
individuals, except that States and localities may continue to exer-
cise authority over business licenses and similar laws as a penalty 
for failure to use the System as required. 

New Section 274E(g) establishes the unfair immigration-related 
employment practices with respect to the use of the System. Such 
employment practices include: (1) screening applicants prior to the 
date of hire; (2) terminating employment due to the issuance of a 
TNC; (3) using the System for any purpose other than confirming 
employment authorization; (4) using the System to reverify a cur-
rent employee other than as allowed in this section; (5) using the 
System to discriminate based on national origin or citizenship sta-
tus; (6) willfully failing to provide individuals with notice as re-
quired under this section; (7) requiring individuals to use the self- 
verification procedures as a condition of employment; and (8) termi-
nating or taking other adverse employment action with respect to 
an individual based on the need to verify that individual. Penalties 
for unfair immigration-related employment practices are: (1) $1,000 
to $4,000 for each individual discriminated against; (2) $4,000 to 
$10,000 if the employer was previously subject to one order; and (3) 
$6,000 to $20,000 if the employer was previously subject to mul-
tiple orders. Collected penalties are deposited into an account for 
the purpose of compensating individuals for lost wages based on 
the erroneous issuance of a final nonconfirmation due to govern-
ment error or omission. 

New Section 274E(h) clarifies that all rights and remedies avail-
able under Federal, State, or local law remain available to an em-

VerDate Sep 11 2014 23:25 Dec 11, 2019 Jkt 099006 PO 00000 Frm 00103 Fmt 6659 Sfmt 6602 E:\HR\OC\HR328P1.XXX HR328P1ai
ki

ng
 o

n 
D

S
K

30
JT

08
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



104 

ployee despite the employee’s status as an unauthorized alien or 
the employer or employee’s failure to comply with the requirements 
of this section. 

New Section 274E(i) defines the term date of hire as the date on 
which employment for pay or other remuneration commences. 

Sec. 302. Mandatory Electronic Verification for the Agricultural 
Industry. Section 302(a) makes use of the System mandatory for 
agricultural employers as defined in Section 302(e). Section 302(b) 
sets forth the dates by which agricultural employers must use the 
System based on workforce size: employers with 500 or more em-
ployees must use the System within 6 months after the completion 
of the application period for CAW status; within 9 months for em-
ployers with 100 to 499 employees; within 12 months for employers 
with 20 to 99 employees; and within 15 months for all other em-
ployers. Entities that recruit or refer farm workers for a fee must 
use the System within 12 months after the completion of the CAW 
application period. 

Section 302(c) requires the Department of Homeland Security 
and the Social Security Administration to coordinate with the De-
partment of Agriculture to create an alternative process for an indi-
vidual to contest a TNC by appearing in-person at a local office or 
service center of the Department of Agriculture, or at a local office 
of the Social Security Administration. The Department of Home-
land Security and the Social Security Administration shall ensure 
that such local offices are sufficiently staffed and resourced to pro-
vide such services. There is no intent to shift responsibilities re-
lated to the System to the Department of Agriculture; those are in-
tended to remain with the Department of Homeland Security and 
the Social Security Administration. The agencies are expected to 
cooperate to ensure that this provision does not inhibit the ability 
of the Department of Agriculture to fulfill its primary missions. 

Section 302(d) requires the Department of Homeland Security to 
recognize documentary evidence of CAW status as valid proof of 
employment authorization and identity for purposes of employment 
verification. 

Section 302(e) defines ‘‘agricultural employment’’ to mean agri-
cultural labor or services as defined for purposes of the H–2A pro-
gram. This definition is not intended to impose the requirements 
of this section on any entity that does not employ workers for such 
agricultural labor or services, including entities that are members 
of associations or cooperatives with other entities that do employ 
such workers. 

Sec. 303. Coordination With E-Verify Program. Section 303 re-
peals the provisions of the Illegal Immigration Reform and Immi-
grant Responsibility Act that established the employment eligibility 
verification pilot programs. This section also includes technical 
amendments to ensure that current E–Verify users are transitioned 
to the System. 

Sec. 304. Fraud and Misuse of Documents. Section 304 amends 
18 U.S.C. 1546(b) to clarify that fines or a term of imprisonment 
up to five years may be imposed for use of false documents to sat-
isfy the employment eligibility verification requirements under this 
title. 
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Sec. 305. Technical and Conforming Amendments. Section 305 
provides technical and conforming amendments to sections 274A 
and 274B of the INA. 

Sec. 306. Protection of Social Security Administration Programs. 
Section 306 requires the Department of Homeland Security and the 
Social Security Administration to enter into an agreement to pro-
vide the Social Security Administration with the funds needed to 
carry out its responsibilities under this title. The Social Security 
Administration is also required to provide an annual accounting 
and cost reconciliation for review by the Inspectors General of the 
Social Security Administration and the Department of Homeland 
Security. 

Sec. 307. Report on the Implementation of the Verification Sys-
tem. Section 307 requires annual reporting on the System, to start 
within 24 months of implementation. 

Sec. 308. Modernizing and Streamlining the Employment Eligi-
bility Verification Process. Section 308 requires the Department of 
Homeland Security to submit a plan to Congress, 12 months after 
enactment, to modernize the System and the employment eligibility 
verification process, including procedures to allow employers to 
verify remote hires and to complete the process without also having 
to complete the current, paper-based Form I–9 process. 

Sec. 309. Rulemaking and Paperwork Reduction Act. Section 309 
requires the Department of Homeland Security to propose rules not 
later than 180 days prior to the end of the application period for 
CAW status, and to finalize the rules not later than 180 days later. 

Changes in Existing Law Made by the Bill, as Reported 

In compliance with clause 3(e) of rule XIII of the Rules of the 
House of Representatives, changes in existing law made by the bill, 
H.R. 5038, as reported, are shown as follows: 

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED 

In compliance with clause 3(e) of rule XIII of the Rules of the 
House of Representatives, changes in existing law made by the bill, 
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic, 
and existing law in which no change is proposed is shown in 
roman): 

SOCIAL SECURITY ACT 

* * * * * * * 

TITLE II—FEDERAL OLD-AGE, SURVIVORS, AND DISABILITY 
INSURANCE BENEFITS 

* * * * * * * 

PENALTIES 

SEC. 208. (a) Whoever— 
(1) for the purpose of causing an increase in any payment 

authorized to be made under this title, or for the purpose of 
causing any payment to be made where no payment is author-
ized under this title, shall make or cause to be made any false 
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statement or representation (including any false statement or 
representation in connection with any matter arising under 
subchapter E of chapter 1, or subchapter A or E of chapter 9 
of the Internal Revenue Code of 1939, or chapter 2 or 21 or 
subtitle F of the Internal Revenue Code of 1954) as to— 

(A) whether wages were paid or received for employment 
(as said terms are defined in this title and the Internal 
Revenue Code), or the amount of wages or the period dur-
ing which paid or the person to whom paid; or 

(B) whether net earnings from self-employment (as such 
term is defined in this title and in the Internal Revenue 
Code) were derived, or as to the amount of such net earn-
ings or the period during which or the person by whom de-
rived; or 

(C) whether a person entitled to benefits under this title 
had earnings in or for a particular period (as determined 
under section 203(f) of this title for purposes of deductions 
from benefits), or as to the amount thereof; or 

(2) makes or causes to be made any false statement or rep-
resentation of a material fact in any application for any pay-
ment or for a disability determination under this title; or 

(3) at any time makes or causes to be made any false state-
ment or representation of a material fact for use in deter-
mining rights to payment under this title; or 

(4) having knowledge of the occurrence of any event affecting 
(1) his initial or continued right to any payment under this 
title, or (2) the initial or continued right to any payment of any 
other individual in whose behalf he has applied for or is receiv-
ing such payment, conceals or fails to disclose such event with 
an intent fraudulently to secure payment either in a greater 
amount than is due or when no payment is authorized; or 

(5) having made application to receive payment under this 
title for the use and benefit of another and having received 
such a payment, knowingly and willfully converts such a pay-
ment, or any part thereof, to a use other than for the use and 
benefit of such other person; or 

(6) willfully, knowingly, and with intent to deceive the Com-
missioner of Social Security as to his true identity (or the true 
identity of any other person) furnishes or causes to be fur-
nished false information to the Commissioner of Social Secu-
rity with respect to any information required by the Commis-
sioner of Social Security in connection with the establishment 
and maintenance of the records provided for in section 
205(c)(2); or 

(7) for the purpose of causing an increase in any payment 
authorized under this title (or any other program financed in 
whole or in part from Federal funds), or for the purpose of 
causing a payment under this title (or any such other program) 
to be made when no payment is authorized thereunder, or for 
the purpose of obtaining (for himself or any other person) any 
payment or any other benefit to which he (or such other per-
son) is not entitled, or for the purpose of obtaining anything of 
value from any person, or for any other purpose— 

(A) willfully, knowingly, and with intent to deceive, uses 
a social security account number, assigned by the Commis-
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sioner of Social Security (in the exercise of the Commis-
sioner’s authority under section 205(c)(2) to establish and 
maintain records) on the basis of false information fur-
nished to the Commissioner of Social Security by him or 
by any other person; or 

(B) with intent to deceive, falsely represents a number 
to be the social security account number assigned by the 
Commissioner of Social Security to him or to another per-
son, when in fact such number is not the social security ac-
count number assigned by the Commissioner of Social Se-
curity to him or to such other person; or 

(C) knowingly alters a social security card issued by the 
Commissioner of Social Security, buys or sells a card that 
is, or purports to be, a card so issued, counterfeits a social 
security card, or possesses a social security card or coun-
terfeit social security card with intent to sell or alter it; 

(8) discloses, uses, or compels the disclosure of the social se-
curity number of any person in violation of the laws of the 
United States; or 

(9) conspires to commit any offense described in any of para-
graphs (1) through (4), 

shall be guilty of a felony and upon conviction thereof shall be fined 
under title 18, United States Code, or imprisoned for not more than 
five years, or both, except that in the case of a person who receives 
a fee or other income for services performed in connection with any 
determination with respect to benefits under this title (including a 
claimant representative, translator, or current or former employee 
of the Social Security Administration), or who is a physician or 
other health care provider who submits, or causes the submission 
of, medical or other evidence in connection with any such deter-
mination, such person shall be guilty of a felony and upon convic-
tion thereof shall be fined under title 18, United States Code, or 
imprisoned for not more than ten years, or both. 

(b)(1) Any Federal court, when sentencing a defendant convicted 
of an offense under subsection (a), may order, in addition to or in 
lieu of any other penalty authorized by law, that the defendant 
make restitution to the victims of such offense specified in para-
graph (4). 

(2) Sections 3612, 3663, and 3664 of title 18, United States Code, 
shall apply with respect to the issuance and enforcement of orders 
of restitution to victims of such offense under this subsection. 

(3) If the court does not order restitution, or orders only partial 
restitution, under this subsection, the court shall state on the 
record the reasons therefor. 

(4) For purposes of paragraphs (1) and (2), the victims of an of-
fense under subsection (a) are the following: 

(A) Any individual who suffers a financial loss as a result of 
the defendant’s violation of subsection (a). 

(B) The Commissioner of Social Security, to the extent that 
the defendant’s violation of subsection (a) results in— 

(i) the Commissioner of Social Security making a benefit 
payment that should not have been made; or 

(ii) an individual suffering a financial loss due to the de-
fendant’s violation of subsection (a) in his or her capacity 
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as the individual’s representative payee appointed pursu-
ant to section 205(j). 

(5)(A) Except as provided in subparagraph (B), funds paid to the 
Commissioner of Social Security as restitution pursuant to a court 
order shall be deposited in the Federal Old-Age and Survivors In-
surance Trust Fund, or the Federal Disability Insurance Trust 
Fund, as appropriate. 

(B) In the case of funds paid to the Commissioner of Social Secu-
rity pursuant to paragraph (4)(B)(ii), the Commissioner of Social 
Security shall certify for payment to the individual described in 
such paragraph an amount equal to the lesser of the amount of the 
funds so paid or the individual’s outstanding financial loss, except 
that such amount may be reduced by the amount of any overpay-
ments of benefits owed under this title, title VIII, or title XVI by 
the individual. 

(c) Any person or other entity who is convicted of a violation of 
any of the provisions of this section, if such violation is committed 
by such person or entity in his role as, or in applying to become, 
a certified payee under section 205(j) on behalf of another indi-
vidual (other than such person’s spouse), upon his second or any 
subsequent such conviction shall, in lieu of the penalty set forth in 
the preceding provisions of this section, be guilty of a felony and 
shall be fined under title 18, United States Code, or imprisoned for 
not more than five years, or both. 

(d) Any individual or entity convicted of a felony under this sec-
tion or under section 1632(b) may not be certified as a payee under 
section 205(j). For the purpose of subsection (a)(7), the terms ‘‘social 
security number’’ and ‘‘social security account number’’ mean such 
numbers as are assigned by the Commissioner of Social Security 
under section 205(c)(2) whether or not, in actual use, such numbers 
are called social security numbers. 

(e)(1) Except as provided in paragraph (2), an alien— 
(A) whose status is adjusted to that of lawful temporary resi-

dent under section 210 or 245A of the Immigration and Nation-
ality Act or under section 902 of the Foreign Relations Author-
ization Act, Fiscal Years 1988 and 1989, 

(B) whose status is adjusted to that of permanent resident— 
(i) under section 202 of the Immigration Reform and 

Control Act of 1986, or 
(ii) pursuant to section 249 of the Immigration and Na-

tionality Act, øor¿ 
(C) who is granted special immigrant status under section 

101(a)(27)(I) of the Immigration and Nationality Act, or 
(D) who is granted certified agricultural worker status, cer-

tified agricultural dependent status, or lawful permanent resi-
dent status under title I of the Farm Work Modernization Act 
of 2019, 

shall not be subject to prosecution for any alleged conduct de-
scribed in paragraph (6) or (7) of subsection (a) if such conduct is 
alleged to have occurred prior to 60 days after the date of the en-
actment of the Omnibus Budget Reconciliation Act of ø1990.¿ 1990, 
or in the case of an alien described in subparagraph (D), if such 
conduct is alleged to have occurred before the date on which the 
alien was granted status under title I of the Farm Work Moderniza-
tion Act of 2019. 
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(2) Paragraph (1) shall not apply with respect to conduct (de-
scribed in subsection (a)(7)(C)) consisting of— 

(A) selling a card that is, or purports to be, a social security 
card issued by the Commissioner of Social Security, 

(B) possessing a social security card with intent to sell it, or 
(C) counterfeiting a social security card with intent to sell it. 

(3) Paragraph (1) shall not apply with respect to any criminal 
conduct involving both the conduct described in subsection (a)(7) to 
which paragraph (1) applies and any other criminal conduct if such 
other conduct would be criminal conduct if the conduct described 
in subsection (a)(7) were not committed. 

* * * * * * * 

IMMIGRATION AND NATIONALITY ACT 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That this Act, di-
vided into titles, chapters, and sections according to the following 
table of contents, may be cited as the ‘‘Immigration and Nationality 
Act’’. 

TABLE OF CONTENTS 

TITLE I—GENERAL 
Sec. 101. Definitions. 

* * * * * * * 

CHAPTER 8—GENERAL PENALTY PROVISIONS 

* * * * * * * 
Sec. 274E. Requirements for the electronic verification of employment eligibility. 

* * * * * * * 

TITLE II—IMMIGRATION 

CHAPTER 1—SELECTION SYSTEM 

* * * * * * * 
SEC. 201. (a) IN GENERAL.—Exclusive of aliens described in sub-

section (b), aliens born in a foreign state or dependent area who 
may be issued immigrant visas or who may otherwise acquire the 
status of an alien lawfully admitted to the United States for per-
manent residence are limited to— 

(1) family-sponsored immigrants described in section 203(a) 
(or who are admitted under section 211(a) on the basis of a 
prior issuance of a visa to their accompanying parent under 
section 203(a)) in a number not to exceed in any fiscal year the 
number specified in subsection (c) for that year, and not to ex-
ceed in any of the first 3 quarters of any fiscal year 27 percent 
of the worldwide level under such subsection for all of such fis-
cal year; 

(2) employment-based immigrants described in section 203(b) 
(or who are admitted under section 211(a) on the basis of a 
prior issuance of a visa to their accompanying parent under 
section 203(b)), in a number not to exceed in any fiscal year 
the number specified in subsection (d) for that year, and not 
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to exceed in any of the first 3 quarters of any fiscal year 27 
percent of the worldwide level under such subsection for all of 
such fiscal year; and 

(3) for fiscal years beginning with fiscal year 1995, diversity 
immigrants described in section 203(c) (or who are admitted 
under section 211(a) on the basis of a prior issuance of a visa 
to their accompanying parent under section 203(c)) in a num-
ber not to exceed in any fiscal year the number specified in 
subsection (e) for that year, and not to exceed in any of the 
first 3 quarters of any fiscal year 27 percent of the worldwide 
level under such subsection for all of such fiscal year. 

(b) ALIENS NOT SUBJECT TO DIRECT NUMERICAL LIMITATIONS.— 
Aliens described in this subsection, who are not subject to the 
worldwide levels or numerical limitations of subsection (a), are as 
follows: 

(1)(A) Special immigrants described in subparagraph (A) or 
(B) of section 101(a)(27). 

(B) Aliens who are admitted under section 207 or whose sta-
tus is adjusted under section 209. 

(C) Aliens whose status is adjusted to permanent residence 
under section 210 or 245A. 

(D) Aliens whose removal is cancelled under section 240A(a). 
(E) Aliens provided permanent resident status under section 

249. 
(2)(A)(i) IMMEDIATE RELATIVES.—For purposes of this sub-

section, the term ‘‘immediate relatives’’ means the children, 
spouses, and parents of a citizen of the United States, except 
that, in the case of parents, such citizens shall be at least 21 
years of age. In the case of an alien who was the spouse of a 
citizen of the United States and was not legally separated from 
the citizen at the time of the citizen’s death, the alien (and 
each child of the alien) shall be considered, for purposes of this 
subsection, to remain an immediate relative after the date of 
the citizen’s death but only if the spouse files a petition under 
section 204(a)(1)(A)(ii) within 2 years after such date and only 
until the date the spouse remarries. For purposes of this 
clause, an alien who has filed a petition under clause (iii) or 
(iv) of section 204(a)(1)(A) of this Act remains an immediate 
relative in the event that the United States citizen spouse or 
parent loses United States citizenship on account of the abuse. 

(ii) Aliens admitted under section 211(a) on the basis of a 
prior issuance of a visa to their accompanying parent who is 
such an immediate relative. 

(B) Aliens born to an alien lawfully admitted for permanent 
residence during a temporary visit abroad. 

(c) WORLDWIDE LEVEL OF FAMILY-SPONSORED IMMIGRANTS.— 
(1)(A) The worldwide level of family-sponsored immigrants under 
this subsection for a fiscal year is, subject to subparagraph (B), 
equal to— 

(i) 480,000, minus 
(ii) the sum of the number computed under paragraph (2) 

and the number computed under paragraph (4), plus 
(iii) the number (if any) computed under paragraph (3). 

(B)(i) For each of fiscal years 1992, 1993, and 1994, 465,000 shall 
be substituted for 480,000 in subparagraph (A)(i). 
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(ii) In no case shall the number computed under subparagraph 
(A) be less than 226,000. 

(2) The number computed under this paragraph for a fiscal year 
is the sum of the number of aliens described in subparagraphs (A) 
and (B) of subsection (b)(2) who were issued immigrant visas or 
who otherwise acquired the status of aliens lawfully admitted to 
the United States for permanent residence in the previous fiscal 
year. 

(3)(A) The number computed under this paragraph for fiscal year 
1992 is zero. 

(B) The number computed under this paragraph for fiscal year 
1993 is the difference (if any) between the worldwide level estab-
lished under paragraph (1) for the previous fiscal year and the 
number of visas issued under section 203(a) during that fiscal year. 

(C) The number computed under this paragraph for a subsequent 
fiscal year is the difference (if any) between the maximum number 
of visas which may be issued under section 203(b) (relating to em-
ployment-based immigrants) during the previous fiscal year and 
the number of visas issued under that section during that year. 

(4) The number computed under this paragraph for a fiscal year 
(beginning with fiscal year 1999) is the number of aliens who were 
paroled into the United States under section 212(d)(5) in the sec-
ond preceding fiscal year— 

(A) who did not depart from the United States (without ad-
vance parole) within 365 days; and 

(B) who (i) did not acquire the status of aliens lawfully ad-
mitted to the United States for permanent residence in the two 
preceding fiscal years, or (ii) acquired such status in such years 
under a provision of law (other than section 201(b)) which ex-
empts such adjustment from the numerical limitation on the 
worldwide level of immigration under this section. 

(5) If any alien described in paragraph (4) (other than an alien 
described in paragraph (4)(B)(ii)) is subsequently admitted as an 
alien lawfully admitted for permanent residence, such alien shall 
not again be considered for purposes of paragraph (1). 

(d) WORLDWIDE LEVEL OF EMPLOYMENT-BASED IMMIGRANTS.—(1) 
The worldwide level of employment-based immigrants under this 
subsection for a fiscal year is equal to— 

(A) ø140,000¿ 180,000, plus 
(B) the number computed under paragraph (2). 

(2)(A) The number computed under this paragraph for fiscal year 
1992 is zero. 

(B) The number computed under this paragraph for fiscal year 
1993 is the difference (if any) between the worldwide level estab-
lished under paragraph (1) for the previous fiscal year and the 
number of visas issued under section 203(b) during that fiscal year. 

(C) The number computed under this paragraph for a subsequent 
fiscal year is the difference (if any) between the maximum number 
of visas which may be issued under section 203(a) (relating to fam-
ily-sponsored immigrants) during the previous fiscal year and the 
number of visas issued under that section during that year. 

(e) WORLDWIDE LEVEL OF DIVERSITY IMMIGRANTS.—The world-
wide level of diversity immigrants is equal to 55,000 for each fiscal 
year. 

VerDate Sep 11 2014 23:25 Dec 11, 2019 Jkt 099006 PO 00000 Frm 00111 Fmt 6659 Sfmt 6601 E:\HR\OC\HR328P1.XXX HR328P1ai
ki

ng
 o

n 
D

S
K

30
JT

08
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



112 

(f) RULES FOR DETERMINING WHETHER CERTAIN ALIENS ARE IM-
MEDIATE RELATIVES.— 

(1) AGE ON PETITION FILING DATE.—Except as provided in 
paragraphs (2) and (3), for purposes of subsection (b)(2)(A)(i), 
a determination of whether an alien satisfies the age require-
ment in the matter preceding subparagraph (A) of section 
101(b)(1) shall be made using the age of the alien on the date 
on which the petition is filed with the Attorney General under 
section 204 to classify the alien as an immediate relative under 
subsection (b)(2)(A)(i). 

(2) AGE ON PARENT’S NATURALIZATION DATE.—In the case of 
a petition under section 204 initially filed for an alien child’s 
classification as a family-sponsored immigrant under section 
203(a)(2)(A), based on the child’s parent being lawfully admit-
ted for permanent residence, if the petition is later converted, 
due to the naturalization of the parent, to a petition to classify 
the alien as an immediate relative under subsection (b)(2)(A)(i), 
the determination described in paragraph (1) shall be made 
using the age of the alien on the date of the parent’s natu-
ralization. 

(3) AGE ON MARRIAGE TERMINATION DATE.—In the case of a 
petition under section 204 initially filed for an alien’s classi-
fication as a family-sponsored immigrant under section 
203(a)(3), based on the alien’s being a married son or daughter 
of a citizen, if the petition is later converted, due to the legal 
termination of the alien’s marriage, to a petition to classify the 
alien as an immediate relative under subsection (b)(2)(A)(i) or 
as an unmarried son or daughter of a citizen under section 
203(a)(1), the determination described in paragraph (1) shall 
be made using the age of the alien on the date of the termi-
nation of the marriage. 

(4) APPLICATION TO SELF-PETITIONS.—Paragraphs (1) through 
(3) shall apply to self-petitioners and derivatives of self-peti-
tioners. 

* * * * * * * 

ALLOCATION OF IMMIGRANT VISAS 

SEC. 203. (a) PREFERENCE ALLOCATION FOR FAMILY-SPONSORED 
IMMIGRANTS.—Aliens subject to the worldwide level specified in 
section 201(c) for family-sponsored immigrants shall be allotted 
visas as follows: 

(1) UNMARRIED SONS AND DAUGHTERS OF CITIZENS.—Quali-
fied immigrants who are the unmarried sons or daughters of 
citizens of the United States shall be allocated visas in a num-
ber not to exceed 23,400, plus any visas not required for the 
class specified in paragraph (4). 

(2) SPOUSES AND UNMARRIED SONS AND UNMARRIED DAUGH-
TERS OF PERMANENT RESIDENT ALIENS.—Qualified immi-
grants— 

(A) who are the spouses or children of an alien lawfully 
admitted for permanent residence, or 

(B) who are the unmarried sons or unmarried daughters 
(but are not the children) of an alien lawfully admitted for 
permanent residence, 
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shall be allocated visas in a number not to exceed 114,200, 
plus the number (if any) by which such worldwide level ex-
ceeds 226,000, plus any visas not required for the class speci-
fied in paragraph (1); except that not less than 77 percent of 
such visa numbers shall be allocated to aliens described in sub-
paragraph (A). 

(3) MARRIED SONS AND MARRIED DAUGHTERS OF CITIZENS.— 
Qualified immigrants who are the married sons or married 
daughters of citizens of the United States shall be allocated 
visas in a number not to exceed 23,400, plus any visas not re-
quired for the classes specified in paragraphs (1) and (2). 

(4) BROTHERS AND SISTERS OF CITIZENS.—Qualified immi-
grants who are the brothers or sisters of citizens of the United 
States, if such citizens are at least 21 years of age, shall be al-
located visas in a number not to exceed 65,000, plus any visas 
not required for the classes specified in paragraphs (1) through 
(3). 

(b) PREFERENCE ALLOCATION FOR EMPLOYMENT-BASED IMMI-
GRANTS.—Aliens subject to the worldwide level specified in section 
201(d) for employment-based immigrants in a fiscal year shall be 
allotted visas as follows: 

(1) PRIORITY WORKERS.—Visas shall first be made available 
in a number not to exceed ø28.6 percent of such worldwide 
level¿ 40,040, plus any visas not required for the classes speci-
fied in paragraphs (4) and (5), to qualified immigrants who are 
aliens described in any of the following subparagraphs (A) 
through (C): 

(A) ALIENS WITH EXTRAORDINARY ABILITY.—An alien is 
described in this subparagraph if— 

(i) the alien has extraordinary ability in the 
sciences, arts, education, business, or athletics which 
has been demonstrated by sustained national or inter-
national acclaim and whose achievements have been 
recognized in the field through extensive documenta-
tion, 

(ii) the alien seeks to enter the United States to con-
tinue work in the area of extraordinary ability, and 

(iii) the alien’s entry into the United States will sub-
stantially benefit prospectively the United States. 

(B) OUTSTANDING PROFESSORS AND RESEARCHERS.—An 
alien is described in this subparagraph if— 

(i) the alien is recognized internationally as out-
standing in a specific academic area, 

(ii) the alien has at least 3 years of experience in 
teaching or research in the academic area, and 

(iii) the alien seeks to enter the United States— 
(I) for a tenured position (or tenure-track posi-

tion) within a university or institution of higher 
education to teach in the academic area, 

(II) for a comparable position with a university 
or institution of higher education to conduct re-
search in the area, or 

(III) for a comparable position to conduct re-
search in the area with a department, division, or 
institute of a private employer, if the department, 
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division, or institute employs at least 3 persons 
full-time in research activities and has achieved 
documented accomplishments in an academic 
field. 

(C) CERTAIN MULTINATIONAL EXECUTIVES AND MAN-
AGERS.—An alien is described in this subparagraph if the 
alien, in the 3 years preceding the time of the alien’s appli-
cation for classification and admission into the United 
States under this subparagraph, has been employed for at 
least 1 year by a firm or corporation or other legal entity 
or an affiliate or subsidiary thereof and the alien seeks to 
enter the United States in order to continue to render 
services to the same employer or to a subsidiary or affiliate 
thereof in a capacity that is managerial or executive. 

(2) ALIENS WHO ARE MEMBERS OF THE PROFESSIONS HOLDING 
ADVANCED DEGREES OR ALIENS OF EXCEPTIONAL ABILITY.— 

(A) IN GENERAL.—Visas shall be made available, in a 
number not to exceed ø28.6 percent of such worldwide 
level¿ 40,040, plus any visas not required for the classes 
specified in paragraph (1), to qualified immigrants who are 
members of the professions holding advanced degrees or 
their equivalent or who because of their exceptional ability 
in the sciences, arts, or business, will substantially benefit 
prospectively the national economy, cultural or educational 
interests, or welfare of the United States, and whose serv-
ices in the sciences, arts, professions, or business are 
sought by an employer in the United States. 

(B)(i) Subject to clause (ii), the Attorney General may, 
when the Attorney General deems it to be in the national 
interest, waive the requirements of subparagraph (A) that 
an alien’s services in the sciences, arts, professions, or 
business be sought by an employer in the United States. 

(ii)(I) The Attorney General shall grant a national inter-
est waiver pursuant to clause (i) on behalf of any alien 
physician with respect to whom a petition for preference 
classification has been filed under subparagraph (A) if— 

(aa) the alien physician agrees to work full time as 
a physician in an area or areas designated by the Sec-
retary of Health and Human Services as having a 
shortage of health care professionals or at a health 
care facility under the jurisdiction of the Secretary of 
Veterans Affairs; and 

(bb) a Federal agency or a department of public 
health in any State has previously determined that 
the alien physician’s work in such an area or at such 
facility was in the public interest. 

(II) No permanent resident visa may be issued to an 
alien physician described in subclause (I) by the Sec-
retary of State under section 204(b), and the Attorney 
General may not adjust the status of such an alien 
physician from that of a nonimmigrant alien to that of 
a permanent resident alien under section 245, until 
such time as the alien has worked full time as a physi-
cian for an aggregate of 5 years (not including the 
time served in the status of an alien described in sec-
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tion 101(a)(15)(J)), in an area or areas designated by 
the Secretary of Health and Human Services as hav-
ing a shortage of health care professionals or at a 
health care facility under the jurisdiction of the Sec-
retary of Veterans Affairs. 

(III) Nothing in this subparagraph may be construed 
to prevent the filing of a petition with the Attorney 
General for classification under section 204(a), or the 
filing of an application for adjustment of status under 
section 245, by an alien physician described in sub-
clause (I) prior to the date by which such alien physi-
cian has completed the service described in subclause 
(II). 

(IV) The requirements of this subsection do not af-
fect waivers on behalf of alien physicians approved 
under section 203(b)(2)(B) before the enactment date 
of this subsection. In the case of a physician for whom 
an application for a waiver was filed under section 
203(b)(2)(B) prior to November 1, 1998, the Attorney 
General shall grant a national interest waiver pursu-
ant to section 203(b)(2)(B) except that the alien is re-
quired to have worked full time as a physician for an 
aggregate of 3 years (not including time served in the 
status of an alien described in section 101(a)(15)(J)) 
before a visa can be issued to the alien under section 
204(b) or the status of the alien is adjusted to perma-
nent resident under section 245. 

(C) DETERMINATION OF EXCEPTIONAL ABILITY.—In deter-
mining under subparagraph (A) whether an immigrant has 
exceptional ability, the possession of a degree, diploma, 
certificate, or similar award from a college, university, 
school, or other institution of learning or a license to prac-
tice or certification for a particular profession or occupa-
tion shall not by itself be considered sufficient evidence of 
such exceptional ability. 

(3) SKILLED WORKERS, PROFESSIONALS, AND OTHER WORK-
ERS.— 

(A) IN GENERAL.—Visas shall be made available, in a 
number not to exceed ø28.6 percent of such worldwide 
level¿ 80,040, plus any visas not required for the classes 
specified in paragraphs (1) and (2), to the following classes 
of aliens who are not described in paragraph (2): 

(i) SKILLED WORKERS.—Qualified immigrants who 
are capable, at the time of petitioning for classification 
under this paragraph, of performing skilled labor (re-
quiring at least 2 years training or experience), not of 
a temporary or seasonal nature, for which qualified 
workers are not available in the United States. 

(ii) PROFESSIONALS.—Qualified immigrants who hold 
baccalaureate degrees and who are members of the 
professions. 

ø(iii) OTHER WORKERS.—Other qualified immigrants 
who are capable, at the time of petitioning for classi-
fication under this paragraph, of performing unskilled 
labor, not of a temporary or seasonal nature, for which 
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qualified workers are not available in the United 
States.¿ 

(iii) OTHER WORKERS.—Other qualified immigrants 
who, at the time of petitioning for classification under 
this paragraph— 

(I) are capable of performing unskilled labor, not 
of a temporary or seasonal nature, for which quali-
fied workers are not available in the United States; 
or 

(II) can demonstrate employment in the United 
States as an H–2A nonimmigrant worker for at 
least 100 days in each of at least 10 years. 

ø(B) LIMITATION ON OTHER WORKERS.—Not more than 
10,000 of the visas made available under this paragraph in 
any fiscal year may be available for qualified immigrants 
described in subparagraph (A)(iii).¿ 

(B) VISAS ALLOCATED FOR OTHER WORKERS.— 
(i) IN GENERAL.—Except as provided in clauses (ii) 

and (iii), 50,000 of the visas made available under this 
paragraph shall be reserved for qualified immigrants 
described in subparagraph (A)(iii). 

(ii) PREFERENCE FOR AGRICULTURAL WORKERS.—Sub-
ject to clause (iii), not less than four-fifths of the visas 
described in clause (i) shall be reserved for— 

(I) qualified immigrants described in subpara-
graph (A)(iii)(I) who will be performing agricul-
tural labor or services in the United States; and 

(II) qualified immigrants described in subpara-
graph (A)(iii)(II). 

(iii) EXCEPTION.—If because of the application of 
clause (ii), the total number of visas available under 
this paragraph for a calendar quarter exceeds the num-
ber of qualified immigrants who otherwise may be 
issued such a visa, clause (ii) shall not apply to visas 
under this paragraph during the remainder of such 
calendar quarter. 

(iv) NO PER COUNTRY LIMITS.—Visas described under 
clause (ii) shall be issued without regard to the numer-
ical limitation under section 202(a)(2). 

(C) LABOR CERTIFICATION REQUIRED.—øAn immigrant 
visa¿ Except for qualified immigrants petitioning for classi-
fication under subparagraph (A)(iii)(II), an immigrant visa 
may not be issued to an immigrant under subparagraph 
(A) until the consular officer is in receipt of a determina-
tion made by the Secretary of Labor pursuant to the provi-
sions of section 212(a)(5)(A). 

(4) CERTAIN SPECIAL IMMIGRANTS.—Visas shall be made 
available, in a number not to exceed ø7.1 percent of such 
worldwide level¿ 9,940, to qualified special immigrants de-
scribed in section 101(a)(27) (other than those described in sub-
paragraph (A) or (B) thereof), of which not more than 5,000 
may be made available in any fiscal year to special immigrants 
described in subclause (II) or (III) of section 101(a)(27)(C)(ii), 
and not more than 100 may be made available in any fiscal 
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year to special immigrants, excluding spouses and children, 
who are described in section 101(a)(27)(M). 

(5) EMPLOYMENT CREATION.— 
(A) IN GENERAL.—Visas shall be made available, in a 

number not to exceed ø7.1 percent of such worldwide 
level¿ 9,940, to qualified immigrants seeking to enter the 
United States for the purpose of engaging in a new com-
mercial enterprise (including a limited partnership)— 

(i) in which such alien has invested (after the date 
of the enactment of the Immigration Act of 1990) or, 
is actively in the process of investing, capital in an 
amount not less than the amount specified in subpara-
graph (C), and 

(ii) which will benefit the United States economy 
and create full-time employment for not fewer than 10 
United States citizens or aliens lawfully admitted for 
permanent residence or other immigrants lawfully au-
thorized to be employed in the United States (other 
than the immigrant and the immigrant’s spouse, sons, 
or daughters). 

(B) SET-ASIDE FOR TARGETED EMPLOYMENT AREAS.— 
(i) IN GENERAL.—Not less than 3,000 of the visas 

made available under this paragraph in each fiscal 
year shall be reserved for qualified immigrants who 
invest in a new commercial enterprise described in 
subparagraph (A) which will create employment in a 
targeted employment area. 

(ii) TARGETED EMPLOYMENT AREA DEFINED.—In this 
paragraph, the term ‘‘targeted employment area’’ 
means, at the time of the investment, a rural area or 
an area which has experienced high unemployment (of 
at least 150 percent of the national average rate). 

(iii) RURAL AREA DEFINED.—In this paragraph, the 
term ‘‘rural area’’ means any area other than an area 
within a metropolitan statistical area or within the 
outer boundary of any city or town having a popu-
lation of 20,000 or more (based on the most recent de-
cennial census of the United States). 

(C) AMOUNT OF CAPITAL REQUIRED.— 
(i) IN GENERAL.—Except as otherwise provided in 

this subparagraph, the amount of capital required 
under subparagraph (A) shall be $1,000,000. The At-
torney General, in consultation with the Secretary of 
Labor and the Secretary of State, may from time to 
time prescribe regulations increasing the dollar 
amount specified under the previous sentence. 

(ii) ADJUSTMENT FOR TARGETED EMPLOYMENT 
AREAS.—The Attorney General may, in the case of in-
vestment made in a targeted employment area, specify 
an amount of capital required under subparagraph (A) 
that is less than (but not less than 1⁄2 of) the amount 
specified in clause (i). 

(iii) ADJUSTMENT FOR HIGH EMPLOYMENT AREAS.—In 
the case of an investment made in a part of a metro-
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politan statistical area that at the time of the invest-
ment— 

(I) is not a targeted employment area, and 
(II) is an area with an unemployment rate sig-

nificantly below the national average unemploy-
ment rate, 

the Attorney General may specify an amount of capital 
required under subparagraph (A) that is greater than 
(but not greater than 3 times) the amount specified in 
clause (i). 

(D) FULL-TIME EMPLOYMENT DEFINED.—In this para-
graph, the term ‘‘full-time employment’’ means employ-
ment in a position that requires at least 35 hours of serv-
ice per week at any time, regardless of who fills the posi-
tion. 

(6) SPECIAL RULES FOR ‘‘K’’ SPECIAL IMMIGRANTS.— 
(A) NOT COUNTED AGAINST NUMERICAL LIMITATION IN 

YEAR INVOLVED.—Subject to subparagraph (B), the number 
of immigrant visas made available to special immigrants 
under section 101(a)(27)(K) in a fiscal year shall not be 
subject to the numerical limitations of this subsection or of 
section 202(a). 

(B) COUNTED AGAINST NUMERICAL LIMITATIONS IN FOL-
LOWING YEAR.— 

(i) REDUCTION IN EMPLOYMENT-BASED IMMIGRANT 
CLASSIFICATIONS.—The number of visas made avail-
able in any fiscal year under paragraphs (1), (2), and 
(3) shall each be reduced by 1⁄3 of the number of visas 
made available in the previous fiscal year to special 
immigrants described in section 101(a)(27)(K). 

(ii) REDUCTION IN PER COUNTRY LEVEL.—The num-
ber of visas made available in each fiscal year to na-
tives of a foreign state under section 202(a) shall be 
reduced by the number of visas made available in the 
previous fiscal year to special immigrants described in 
section 101(a)(27)(K) who are natives of the foreign 
state. 

(iii) REDUCTION IN EMPLOYMENT-BASED IMMIGRANT 
CLASSIFICATIONS WITHIN PER COUNTRY CEILING.—In 
the case of a foreign state subject to section 202(e) in 
a fiscal year (and in the previous fiscal year), the num-
ber of visas made available and allocated to each of 
paragraphs (1) through (3) of this subsection in the fis-
cal year shall be reduced by 1⁄3 of the number of visas 
made available in the previous fiscal year to special 
immigrants described in section 101(a)(27)(K) who are 
natives of the foreign state. 

(c) DIVERSITY IMMIGRANTS.— 
(1) IN GENERAL.—Except as provided in paragraph (2), aliens 

subject to the worldwide level specified in section 201(e) for di-
versity immigrants shall be allotted visas each fiscal year as 
follows: 

(A) DETERMINATION OF PREFERENCE IMMIGRATION.—The 
Attorney General shall determine for the most recent pre-
vious 5-fiscal-year period for which data are available, the 
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total number of aliens who are natives of each foreign 
state and who (i) were admitted or otherwise provided law-
ful permanent resident status (other than under this sub-
section) and (ii) were subject to the numerical limitations 
of section 201(a) (other than paragraph (3) thereof) or who 
were admitted or otherwise provided lawful permanent 
resident status as an immediate relative or other alien de-
scribed in section 201(b)(2). 

(B) IDENTIFICATION OF HIGH-ADMISSION AND LOW-ADMIS-
SION REGIONS AND HIGH-ADMISSION AND LOW-ADMISSION 
STATES.—The Attorney General— 

(i) shall identify— 
(I) each region (each in this paragraph referred 

to as a ‘‘high-admission region’’) for which the 
total of the numbers determined under subpara-
graph (A) for states in the region is greater than 
1⁄6 of the total of all such numbers, and 

(II) each other region (each in this paragraph 
referred to as a ‘‘low-admission region’’); and 

(ii) shall identify— 
(I) each foreign state for which the number de-

termined under subparagraph (A) is greater than 
50,000 (each such state in this paragraph referred 
to as a ‘‘high-admission state’’), and 

(II) each other foreign state (each such state in 
this paragraph referred to as a ‘‘low-admission 
state’’). 

(C) DETERMINATION OF PERCENTAGE OF WORLDWIDE IM-
MIGRATION ATTRIBUTABLE TO HIGH-ADMISSION REGIONS.— 
The Attorney General shall determine the percentage of 
the total of the numbers determined under subparagraph 
(A) that are numbers for foreign states in high-admission 
regions. 

(D) DETERMINATION OF REGIONAL POPULATIONS EXCLUD-
ING HIGH-ADMISSION STATES AND RATIOS OF POPULATIONS 
OF REGIONS WITHIN LOW-ADMISSION REGIONS AND HIGH-AD-
MISSION REGIONS.—The Attorney General shall deter-
mine— 

(i) based on available estimates for each region, the 
total population of each region not including the popu-
lation of any high-admission state; 

(ii) for each low-admission region, the ratio of the 
population of the region determined under clause (i) to 
the total of the populations determined under such 
clause for all the low-admission regions; and 

(iii) for each high-admission region, the ratio of the 
population of the region determined under clause (i) to 
the total of the populations determined under such 
clause for all the high-admission regions. 

(E) DISTRIBUTION OF VISAS.— 
(i) NO VISAS FOR NATIVES OF HIGH-ADMISSION 

STATES.—The percentage of visas made available 
under this paragraph to natives of a high-admission 
state is 0. 
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(ii) FOR LOW-ADMISSION STATES IN LOW-ADMISSION 
REGIONS.—Subject to clauses (iv) and (v), the percent-
age of visas made available under this paragraph to 
natives (other than natives of a high-admission state) 
in a low-admission region is the product of— 

(I) the percentage determined under subpara-
graph (C), and 

(II) the population ratio for that region deter-
mined under subparagraph (D)(ii). 

(iii) FOR LOW-ADMISSION STATES IN HIGH-ADMISSION 
REGIONS.—Subject to clauses (iv) and (v), the percent-
age of visas made available under this paragraph to 
natives (other than natives of a high-admission state) 
in a high-admission region is the product of— 

(I) 100 percent minus the percentage deter-
mined under subparagraph (C), and 

(II) the population ratio for that region deter-
mined under subparagraph (D)(iii). 

(iv) REDISTRIBUTION OF UNUSED VISA NUMBERS.—If 
the Secretary of State estimates that the number of 
immigrant visas to be issued to natives in any region 
for a fiscal year under this paragraph is less than the 
number of immigrant visas made available to such na-
tives under this paragraph for the fiscal year, subject 
to clause (v), the excess visa numbers shall be made 
available to natives (other than natives of a high-ad-
mission state) of the other regions in proportion to the 
percentages otherwise specified in clauses (ii) and (iii). 

(v) LIMITATION ON VISAS FOR NATIVES OF A SINGLE 
FOREIGN STATE.—The percentage of visas made avail-
able under this paragraph to natives of any single for-
eign state for any fiscal year shall not exceed 7 per-
cent. 

(F) REGION DEFINED.—Only for purposes of admin-
istering the diversity program under this subsection, 
Northern Ireland shall be treated as a separate foreign 
state, each colony or other component or dependent area of 
a foreign state overseas from the foreign state shall be 
treated as part of the foreign state, and the areas de-
scribed in each of the following clauses shall be considered 
to be a separate region: 

(i) Africa. 
(ii) Asia. 
(iii) Europe. 
(iv) North America (other than Mexico). 
(v) Oceania. 
(vi) South America, Mexico, Central America, and 

the Caribbean. 
(2) REQUIREMENT OF EDUCATION OR WORK EXPERIENCE.—An 

alien is not eligible for a visa under this subsection unless the 
alien— 

(A) has at least a high school education or its equivalent, 
or 

(B) has, within 5 years of the date of application for a 
visa under this subsection, at least 2 years of work experi-
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ence in an occupation which requires at least 2 years of 
training or experience. 

(3) MAINTENANCE OF INFORMATION.—The Secretary of State 
shall maintain information on the age, occupation, education 
level, and other relevant characteristics of immigrants issued 
visas under this subsection. 

(d) TREATMENT OF FAMILY MEMBERS.—A spouse or child as de-
fined in subparagraph (A), (B), (C), (D), or (E) of section 101(b)(1) 
shall, if not otherwise entitled to an immigrant status and the im-
mediate issuance of a visa under subsection (a), (b), or (c), be enti-
tled to the same status, and the same order of consideration pro-
vided in the respective subsection, if accompanying or following to 
join, the spouse or parent. 

(e) ORDER OF CONSIDERATION.—(1) Immigrant visas made avail-
able under subsection (a) or (b) shall be issued to eligible immi-
grants in the order in which a petition in behalf of each such immi-
grant is filed with the Attorney General (or in the case of special 
immigrants under section 101(a)(27)(D), with the Secretary of 
State) as provided in section 204(a). 

(2) Immigrant visa numbers made available under subsection (c) 
(relating to diversity immigrants) shall be issued to eligible quali-
fied immigrants strictly in a random order established by the Sec-
retary of State for the fiscal year involved. 

(3) Waiting lists of applicants for visas under this section shall 
be maintained in accordance with regulations prescribed by the 
Secretary of State. 

(f) AUTHORIZATION FOR ISSUANCE.—In the case of any alien 
claiming in his application for an immigrant visa to be described 
in section 201(b)(2) or in subsection (a), (b), or (c) of this section, 
the consular officer shall not grant such status until he has been 
authorized to do so as provided by section 204. 

(g) LISTS.—For purposes of carrying out the Secretary’s respon-
sibilities in the orderly administration of this section, the Secretary 
of State may make reasonable estimates of the anticipated num-
bers of visas to be issued during any quarter of any fiscal year 
within each of the categories under subsections (a), (b), and (c) and 
to rely upon such estimates in authorizing the issuance of visas. 
The Secretary of State shall terminate the registration of any alien 
who fails to apply for an immigrant visa within one year following 
notification to the alien of the availability of such visa, but the Sec-
retary shall reinstate the registration of any such alien who estab-
lishes within 2 years following the date of notification of the avail-
ability of such visa that such failure to apply was due to cir-
cumstances beyond the alien’s control. 

(h) RULES FOR DETERMINING WHETHER CERTAIN ALIENS ARE 
CHILDREN.— 

(1) IN GENERAL.—For purposes of subsections (a)(2)(A) and 
(d), a determination of whether an alien satisfies the age re-
quirement in the matter preceding subparagraph (A) of section 
101(b)(1) shall be made using— 

(A) the age of the alien on the date on which an immi-
grant visa number becomes available for such alien (or, in 
the case of subsection (d), the date on which an immigrant 
visa number became available for the alien’s parent), but 
only if the alien has sought to acquire the status of an 
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alien lawfully admitted for permanent residence within 
one year of such availability; reduced by 

(B) the number of days in the period during which the 
applicable petition described in paragraph (2) was pending. 

(2) PETITIONS DESCRIBED.—The petition described in this 
paragraph is— 

(A) with respect to a relationship described in subsection 
(a)(2)(A), a petition filed under section 204 for classifica-
tion of an alien child under subsection (a)(2)(A); or 

(B) with respect to an alien child who is a derivative 
beneficiary under subsection (d), a petition filed under sec-
tion 204 for classification of the alien’s parent under sub-
section (a), (b), or (c). 

(3) RETENTION OF PRIORITY DATE.—If the age of an alien is 
determined under paragraph (1) to be 21 years of age or older 
for the purposes of subsections (a)(2)(A) and (d), the alien’s pe-
tition shall automatically be converted to the appropriate cat-
egory and the alien shall retain the original priority date 
issued upon receipt of the original petition. 

(4) APPLICATION TO SELF-PETITIONS.—Paragraphs (1) through 
(3) shall apply to self-petitioners and derivatives of self-peti-
tioners. 

PROCEDURE FOR GRANTING IMMIGRANT STATUS 

SEC. 204. (a)(1)(A)(i) Except as provided in clause (viii), any cit-
izen of the United States claiming that an alien is entitled to clas-
sification by reason of a relationship described in paragraph (1), 
(3), or (4) of section 203(a) or to an immediate relative status under 
section 201(b)(2)(A)(i) may file a petition with the Attorney General 
for such classification. 

(ii) An alien spouse described in the second sentence of section 
201(b)(2)(A)(i) also may file a petition with the Attorney General 
under this subparagraph for classification of the alien (and the 
alien’s children) under such section. 

(iii)(I) An alien who is described in subclause (II) may file a peti-
tion with the Attorney General under this clause for classification 
of the alien (and any child of the alien) if the alien demonstrates 
to the Attorney General that— 

(aa) the marriage or the intent to marry the United States 
citizen was entered into in good faith by the alien; and 

(bb) during the marriage or relationship intended by the 
alien to be legally a marriage, the alien or a child of the alien 
has been battered or has been the subject of extreme cruelty 
perpetrated by the alien’s spouse or intended spouse. 

(II) For purposes of subclause (I), an alien described in this sub-
clause is an alien— 

(aa)(AA) who is the spouse of a citizen of the United States; 
(BB) who believed that he or she had married a citizen of the 

United States and with whom a marriage ceremony was actu-
ally performed and who otherwise meets any applicable re-
quirements under this Act to establish the existence of and 
bona fides of a marriage, but whose marriage is not legitimate 
solely because of the bigamy of such citizen of the United 
States; or 
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(CC) who was a bona fide spouse of a United States citizen 
within the past 2 years and— 

(aaa) whose spouse died within the past 2 years; 
(bbb) whose spouse lost or renounced citizenship status 

within the past 2 years related to an incident of domestic 
violence; or 

(ccc) who demonstrates a connection between the legal 
termination of the marriage within the past 2 years and 
battering or extreme cruelty by the United States citizen 
spouse; 

(bb) who is a person of good moral character; 
(cc) who is eligible to be classified as an immediate relative 

under section 201(b)(2)(A)(i) or who would have been so classi-
fied but for the bigamy of the citizen of the United States that 
the alien intended to marry; and 

(dd) who has resided with the alien’s spouse or intended 
spouse. 

(iv) An alien who is the child of a citizen of the United States, 
or who was a child of a United States citizen parent who within 
the past 2 years lost or renounced citizenship status related to an 
incident of domestic violence, and who is a person of good moral 
character, who is eligible to be classified as an immediate relative 
under section 201(b)(2)(A)(i), and who resides, or has resided in the 
past, with the citizen parent may file a petition with the Attorney 
General under this subparagraph for classification of the alien (and 
any child of the alien) under such section if the alien demonstrates 
to the Attorney General that the alien has been battered by or has 
been the subject of extreme cruelty perpetrated by the alien’s cit-
izen parent. For purposes of this clause, residence includes any pe-
riod of visitation. 

(v) An alien who— 
(I) is the spouse, intended spouse, or child living abroad of 

a citizen who— 
(aa) is an employee of the United States Government; 
(bb) is a member of the uniformed services (as defined 

in section 101(a) of title 10, United States Code); or 
(cc) has subjected the alien or the alien’s child to battery 

or extreme cruelty in the United States; and 
(II) is eligible to file a petition under clause (iii) or (iv), 

shall file such petition with the Attorney General under the proce-
dures that apply to self-petitioners under clause (iii) or (iv), as ap-
plicable. 

(vi) For the purposes of any petition filed under clause (iii) or 
(iv), the denaturalization, loss or renunciation of citizenship, death 
of the abuser, divorce, or changes to the abuser’s citizenship status 
after filing of the petition shall not adversely affect the approval 
of the petition, and for approved petitions shall not preclude the 
classification of the eligible self-petitioning spouse or child as an 
immediate relative or affect the alien’s ability to adjust status 
under subsections (a) and (c) of section 245 or obtain status as a 
lawful permanent resident based on the approved self-petition 
under such clauses. 

(vii) An alien may file a petition with the Secretary of Homeland 
Security under this subparagraph for classification of the alien 
under section 201(b)(2)(A)(i) if the alien— 
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(I) is the parent of a citizen of the United States or was a 
parent of a citizen of the United States who, within the past 
2 years, lost or renounced citizenship status related to an inci-
dent of domestic violence or died; 

(II) is a person of good moral character; 
(III) is eligible to be classified as an immediate relative 

under section 201(b)(2)(A)(i); 
(IV) resides, or has resided, with the citizen daughter or son; 

and 
(V) demonstrates that the alien has been battered or subject 

to extreme cruelty by the citizen daughter or son. 
(viii)(I) Clause (i) shall not apply to a citizen of the 

United States who has been convicted of a specified of-
fense against a minor, unless the Secretary of Home-
land Security, in the Secretary’s sole and unreviewable 
discretion, determines that the citizen poses no risk to 
the alien with respect to whom a petition described in 
clause (i) is filed. 

(II) For purposes of subclause (I), the term ‘‘specified 
offense against a minor’’ is defined as in section 111 
of the Adam Walsh Child Protection and Safety Act of 
2006. 

(B)(i)(I) Except as provided in subclause (II), any alien lawfully 
admitted for permanent residence claiming that an alien is entitled 
to a classification by reason of the relationship described in section 
203(a)(2) may file a petition with the Attorney General for such 
classification. 

(I) Subclause (I) shall not apply in the case of an alien 
lawfully admitted for permanent residence who has been 
convicted of a specified offense against a minor (as defined 
in subparagraph (A)(viii)(II)), unless the Secretary of 
Homeland Security, in the Secretary’s sole and 
unreviewable discretion, determines that such person 
poses no risk to the alien with respect to whom a petition 
described in subclause (I) is filed. 

(ii)(I) An alien who is described in subclause (II) may file a peti-
tion with the Attorney General under this clause for classification 
of the alien (and any child of the alien) if such a child has not been 
classified under clause (iii) of section 203(a)(2)(A) and if the alien 
demonstrates to the Attorney General that— 

(aa) the marriage or the intent to marry the lawful perma-
nent resident was entered into in good faith by the alien; and 

(bb) during the marriage or relationship intended by the 
alien to be legally a marriage, the alien or a child of the alien 
has been battered or has been the subject of extreme cruelty 
perpetrated by the alien’s spouse or intended spouse. 

(II) For purposes of subclause (I), an alien described in this para-
graph is an alien— 

(aa)(AA) who is the spouse of a lawful permanent resident of 
the United States; or 

(BB) who believed that he or she had married a lawful per-
manent resident of the United States and with whom a mar-
riage ceremony was actually performed and who otherwise 
meets any applicable requirements under this Act to establish 
the existence of and bona fides of a marriage, but whose mar-
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riage is not legitimate solely because of the bigamy of such 
lawful permanent resident of the United States; or 

(CC) who was a bona fide spouse of a lawful permanent resi-
dent within the past 2 years and— 

(aaa) whose spouse lost status within the past 2 years 
due to an incident of domestic violence; or 

(bbb) who demonstrates a connection between the legal 
termination of the marriage within the past 2 years and 
battering or extreme cruelty by the lawful permanent resi-
dent spouse; 

(bb) who is a person of good moral character; 
(cc) who is eligible to be classified as a spouse of an alien 

lawfully admitted for permanent residence under section 
203(a)(2)(A) or who would have been so classified but for the 
bigamy of the lawful permanent resident of the United States 
that the alien intended to marry; and 

(dd) who has resided with the alien’s spouse or intended 
spouse. 

(iii) An alien who is the child of an alien lawfully admitted for 
permanent residence, or who was the child of a lawful permanent 
resident who within the past 2 years lost lawful permanent resi-
dent status due to an incident of domestic violence, and who is a 
person of good moral character, who is eligible for classification 
under section 203(a)(2)(A), and who resides, or has resided in the 
past, with the alien’s permanent resident alien parent may file a 
petition with the Attorney General under this subparagraph for 
classification of the alien (and any child of the alien) under such 
section if the alien demonstrates to the Attorney General that the 
alien has been battered by or has been the subject of extreme cru-
elty perpetrated by the alien’s permanent resident parent. 

(iv) An alien who— 
(I) is the spouse, intended spouse, or child living abroad of 

a lawful permanent resident who— 
(aa) is an employee of the United States Government; 
(bb) is a member of the uniformed services (as defined 

in section 101(a) of title 10, United States Code); or 
(cc) has subjected the alien or the alien’s child to battery 

or extreme cruelty in the United States; and 
(II) is eligible to file a petition under clause (ii) or (iii), 

shall file such petition with the Attorney General under the proce-
dures that apply to self-petitioners under clause (ii) or (iii), as ap-
plicable. 

(v)(I) For the purposes of any petition filed or approved under 
clause (ii) or (iii), divorce, or the loss of lawful permanent resident 
status by a spouse or parent after the filing of a petition under that 
clause shall not adversely affect approval of the petition, and, for 
an approved petition, shall not affect the alien’s ability to adjust 
status under subsections (a) and (c) of section 245 or obtain status 
as a lawful permanent resident based on an approved self-petition 
under clause (ii) or (iii). 

(II) Upon the lawful permanent resident spouse or parent becom-
ing or establishing the existence of United States citizenship 
through naturalization, acquisition of citizenship, or other means, 
any petition filed with the Immigration and Naturalization Service 
and pending or approved under clause (ii) or (iii) on behalf of an 
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alien who has been battered or subjected to extreme cruelty shall 
be deemed reclassified as a petition filed under subparagraph (A) 
even if the acquisition of citizenship occurs after divorce or termi-
nation of parental rights. 

(C) Notwithstanding section 101(f), an act or conviction that is 
waivable with respect to the petitioner for purposes of a determina-
tion of the petitioner’s admissibility under section 212(a) or deport-
ability under section 237(a) shall not bar the Attorney General 
from finding the petitioner to be of good moral character under 
subparagraph (A)(iii), (A)(iv), (B)(ii), or (B)(iii) if the Attorney Gen-
eral finds that the act or conviction was connected to the alien’s 
having been battered or subjected to extreme cruelty. 

(D)(i)(I) Any child who attains 21 years of age who has filed a 
petition under clause (iv) of section 204(a)(1)(A) or section 
204(a)(1)(B)(iii) that was filed or approved before the date on which 
the child attained 21 years of age shall be considered (if the child 
has not been admitted or approved for lawful permanent residence 
by the date the child attained 21 years of age) a petitioner for pref-
erence status under paragraph (1), (2), or (3) of section 203(a), 
whichever paragraph is applicable, with the same priority date as-
signed to the self-petition filed under clause (iv) of section 
204(a)(1)(A) or section 204(a)(1)(B)(iii). No new petition shall be re-
quired to be filed. 

(II) Any individual described in subclause (I) is eligible for de-
ferred action and work authorization. 

(III) Any derivative child who attains 21 years of age who is in-
cluded in a petition described in clause (ii) that was filed or ap-
proved before the date on which the child attained 21 years of age 
shall be considered (if the child has not been admitted or approved 
for lawful permanent residence by the date the child attained 21 
years of age) a VAWA self-petitioner with the same priority date 
as that assigned to the petitioner in any petition described in 
clause (ii). No new petition shall be required to be filed. 

(IV) Any individual described in subclause (III) and any deriva-
tive child of a petition described in clause (ii) is eligible for deferred 
action and work authorization. 

(ii) The petition referred to in clause (i)(III) is a petition filed by 
an alien under subparagraph (A)(iii), (A)(iv), (B)(ii) or (B)(iii) in 
which the child is included as a derivative beneficiary. 

(iii) Nothing in the amendments made by the Child Status Pro-
tection Act shall be construed to limit or deny any right or benefit 
provided under this subparagraph. 

(iv) Any alien who benefits from this subparagraph may adjust 
status in accordance with subsections (a) and (c) of section 245 as 
an alien having an approved petition for classification under sub-
paragraph (A)(iii), (A)(iv), (B)(ii), or (B)(iii). 

(v) For purposes of this paragraph, an individual who is not less 
than 21 years of age, who qualified to file a petition under subpara-
graph (A)(iv) or (B)(iii) as of the day before the date on which the 
individual attained 21 years of age, and who did not file such a pe-
tition before such day, shall be treated as having filed a petition 
under such subparagraph as of such day if a petition is filed for 
the status described in such subparagraph before the individual at-
tains 25 years of age and the individual shows that the abuse was 
at least one central reason for the filing delay. Clauses (i) through 
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(iv) of this subparagraph shall apply to an individual described in 
this clause in the same manner as an individual filing a petition 
under subparagraph (A)(iv). 

(E) Any alien desiring to be classified under section 203(b)(1)(A) 
or 203(b)(3)(A)(iii)(II), or any person on behalf of such an alien, 
may file a petition with the Attorney General for such classifica-
tion. 

(F) Any employer desiring and intending to employ within the 
United States an alien entitled to classification under section 
203(b)(1)(B), 203(b)(1)(C), 203(b)(2), or 203(b)(3) may file a petition 
with the Attorney General for such classification. 

(G)(i) Any alien (other than a special immigrant under section 
101(a)(27)(D)) desiring to be classified under section 203(b)(4), or 
any person on behalf of such an alien, may file a petition with the 
Attorney General for such classification. 

(ii) Aliens claiming status as a special immigrant under section 
101(a)(27)(D) may file a petition only with the Secretary of State 
and only after notification by the Secretary that such status has 
been recommended and approved pursuant to such section. 

(H) Any alien desiring to be classified under section 203(b)(5) 
may file a petition with the Attorney General for such classifica-
tion. 

(I)(i) Any alien desiring to be provided an immigrant visa under 
section 203(c) may file a petition at the place and time determined 
by the Secretary of State by regulation. Only one such petition may 
be filed by an alien with respect to any petitioning period estab-
lished. If more than one petition is submitted all such petitions 
submitted for such period by the alien shall be voided. 

(ii)(I) The Secretary of State shall designate a period for the fil-
ing of petitions with respect to visas which may be issued under 
section 203(c) for the fiscal year beginning after the end of the pe-
riod. 

(II) Aliens who qualify, through random selection, for a visa 
under section 203(c) shall remain eligible to receive such visa only 
through the end of the specific fiscal year for which they were se-
lected. 

(III) The Secretary of State shall prescribe such regulations as 
may be necessary to carry out this clause. 

(iii) A petition under this subparagraph shall be in such form as 
the Secretary of State may by regulation prescribe and shall con-
tain such information and be supported by such documentary evi-
dence as the Secretary of State may require. 

(iv) Each petition to compete for consideration for a visa 
under section 1153(c) of this title shall be accompanied by a fee 
equal to $30. All amounts collected under this clause shall be 
deposited into the Treasury as miscellaneous receipts. 

(J) In acting on petitions filed under clause (iii) or (iv) of sub-
paragraph (A) or clause (ii) or (iii) of subparagraph (B), or in mak-
ing determinations under subparagraphs (C) and (D), the Attorney 
General shall consider any credible evidence relevant to the peti-
tion. The determination of what evidence is credible and the weight 
to be given that evidence shall be within the sole discretion of the 
Attorney General. 

(K) Upon the approval of a petition as a VAWA self-petitioner, 
the alien— 
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(i) is eligible for work authorization; and 
(ii) may be provided an ‘‘employment authorized’’ endorse-

ment or appropriate work permit incidental to such approval. 
(L) Notwithstanding the previous provisions of this para-

graph, an individual who was a VAWA petitioner or who 
had the status of a nonimmigrant under subparagraph (T) 
or (U) of section 101(a)(15) may not file a petition for clas-
sification under this section or section 214 to classify any 
person who committed the battery or extreme cruelty or 
trafficking against the individual (or the individual’s child) 
which established the individual’s (or individual’s child) 
eligibility as a VAWA petitioner or for such nonimmigrant 
status. 

(2)(A) The Attorney General may not approve a spousal second 
preference petition for the classification of the spouse of an alien 
if the alien, by virtue of a prior marriage, has been accorded the 
status of an alien lawfully admitted for permanent residence as the 
spouse of a citizen of the United States or as the spouse of an alien 
lawfully admitted for permanent residence, unless— 

(i) a period of 5 years has elapsed after the date the alien 
acquired the status of an alien lawfully admitted for perma-
nent residence, or 

(ii) the alien establishes to the satisfaction of the Attorney 
General by clear and convincing evidence that the prior mar-
riage (on the basis of which the alien obtained the status of an 
alien lawfully admitted for permanent residence) was not en-
tered into for the purpose of evading any provision of the immi-
gration laws. 

In this subparagraph, the term ‘‘spousal second preference petition’’ 
refers to a petition, seeking preference status under section 
203(a)(2), for an alien as a spouse of an alien lawfully admitted for 
permanent residence. 

(B) Subparagraph (A) shall not apply to a petition filed for the 
classification of the spouse of an alien if the prior marriage of the 
alien was terminated by the death of his or her spouse. 

(b) After an investigation of the facts in each case, and after con-
sultation with the Secretary of Labor with respect to petitions to 
accord a status under section 203(b)(2) or 203(b)(3), the Attorney 
General shall, if he determines that the facts stated in the petition 
are true and that the alien in behalf of whom the petition is made 
is an immediate relative specified in section 201(b) or is eligible for 
preference under subsection (a) or (b) of section 203, approve the 
petition and forward one copy thereof to the Department of State. 
The Secretary of State shall then authorize the consular officer con-
cerned to grant the preference status. 

(c) Notwithstanding the provisions of subsection (b) no petition 
shall be approved if (1) the alien has previously been accorded, or 
has sought to be accorded, an immediate relative or preference sta-
tus as the spouse of a citizen of the United States or the spouse 
of an alien lawfully admitted for permanent residence, by reason 
of a marriage determined by the Attorney General to have been en-
tered into for the purpose of evading the immigration laws or (2) 
the Attorney General has determined that the alien has attempted 
or conspired to enter into a marriage for the purpose of evading the 
immigration laws. 
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(d)(1) Notwithstanding the provisions of subsections (a) and (b) 
no petition may be approved on behalf of a child defined in sub-
paragraph (F) or (G) of section 101(b)(1) unless a valid home-study 
has been favorably recommended by an agency of the State of the 
child’s proposed residence, or by an agency authorized by that 
State to conduct such a study, or, in the case of a child adopted 
abroad, by an appropriate public or private adoption agency which 
is licensed in the United States. 

(2) Notwithstanding the provisions of subsections (a) and (b), no 
petition may be approved on behalf of a child defined in section 
101(b)(1)(G) unless the Secretary of State has certified that the 
central authority of the child’s country of origin has notified the 
United States central authority under the convention referred to in 
such section 101(b)(1)(G) that a United States citizen habitually 
resident in the United States has effected final adoption of the 
child, or has been granted custody of the child for the purpose of 
emigration and adoption, in accordance with such convention and 
the Intercountry Adoption Act of 2000. 

(e) Nothing in this section shall be construed to entitle an immi-
grant, in behalf of whom a petition under this section is approved, 
to be admitted the United States as an immigrant under subsection 
(a), (b), or (c) of section 203 or as an immediate relative under sec-
tion 201(b) if upon his arrival at a port of entry in the United 
States he is found not to be entitled to such classification. 

(f)(1) Any alien claiming to be an alien described in paragraph 
(2)(A) of this subsection (or any person on behalf of such an alien) 
may file a petition with the Attorney General for classification 
under section 201(b), 203(a)(1), or 203(a)(3), as appropriate. After 
an investigation of the facts of each case the Attorney General 
shall, if the conditions described in paragraph (2) are met, approve 
the petition and forward one copy to the Secretary of State. 

(2) The Attorney General may approve a petition for an alien 
under paragraph (1) if— 

(A) he has reason to believe that the alien (i) was born in 
Korea, Vietnam, Laos, Kampuchea, or Thailand after 1950 and 
before the date of the enactment of this subsection, and (ii) was 
fathered by a United States citizen; 

(B) he has received an acceptable guarantee of legal custody 
and financial responsibility described in paragraph (4); and 

(C) in the case of an alien under eighteen years of age, (i) 
the alien’s placement with a sponsor in the United States has 
been arranged by an appropriate public, private, or State child 
welfare agency licensed in the United States and actively in-
volved in the intercountry placement of children and (ii) the 
alien’s mother or guardian has in writing irrevocably released 
the alien for emigration. 

(3) In considering petitions filed under paragraph (1), the Attor-
ney General shall— 

(A) consult with appropriate governmental officials and offi-
cials of private voluntary organizations in the country of the 
alien’s birth in order to make the determinations described in 
subparagraphs (A) and (C)(ii) of paragraph (2); and 

(B) consider the physical appearance of the alien and any 
evidence provided by the petitioner, including birth and bap-
tismal certificates, local civil records, photographs of, and let-
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ters or proof of financial support from, a putative father who 
is a citizen of the United States, and the testimony of wit-
nesses, to the extent it is relevant or probative. 

(4)(A) A guarantee of legal custody and financial responsibility 
for an alien described in paragraph (2) must— 

(i) be signed in the presence of an immigration officer or con-
sular officer by an individual (hereinafter in this paragraph re-
ferred to as the ‘‘sponsor’’) who is twenty-one years of age or 
older, is of good moral character, and is a citizen of the United 
States or alien lawfully admitted for permanent residence, and 

(ii) provide that the sponsor agrees (I) in the case of an alien 
under eighteen years of age, to assume legal custody for the 
alien after the alien’s departure to the United States and until 
the alien becomes eighteen years of age, in accordance with the 
laws of the State where the alien and the sponsor will reside, 
and (II) to furnish, during the five-year period beginning on 
the date of the alien’s acquiring the status of an alien lawfully 
admitted for permanent residence, or during the period begin-
ning on the date of the alien’s acquiring the status of an alien 
lawfully admitted for permanent residence and ending on the 
date on which the alien becomes twenty-one years of age, 
whichever period is longer, such financial support as is nec-
essary to maintain the family in the United States of which 
the alien is a member at a level equal to at least 125 per cen-
tum of the current official poverty line (as established by the 
Director of the Office of Management and Budget, under sec-
tion 673(2) of the Omnibus Budget Reconciliation Act of 1981 
and as revised by the Secretary of Health and Human Services 
under the second and third sentences of such section) for a 
family of the same size as the size of the alien’s family. 

(B) A guarantee of legal custody and financial responsibility de-
scribed in subparagraph (A) may be enforced with respect to an 
alien against his sponsor in a civil suit brought by the Attorney 
General in the United States district court for the district in which 
the sponsor resides, except that a sponsor or his estate shall not 
be liable under such a guarantee if the sponsor dies or is adju-
dicated a bankrupt under title 11, United States Code. 

(g) Notwithstanding subsection (a), except as provided in section 
245(e)(3), a petition may not be approved to grant an alien imme-
diate relative status or preference status by reason of a marriage 
which was entered into during the period described in section 
245(e)(2), until the alien has resided outside the United States for 
a 2-year period beginning after the date of the marriage. 

(h) The legal termination of a marriage may not be the sole basis 
for revocation under section 205 of a petition filed under subsection 
(a)(1)(A)(iii) or a petition filed under subsection (a)(1)(B)(ii) pursu-
ant to conditions described in subsection (a)(1)(A)(iii)(I). Remar-
riage of an alien whose petition was approved under section 
204(a)(1)(B)(ii) or 204(a)(1)(A)(iii) or marriage of an alien described 
in clause (iv) or (vi) of section 204(a)(1)(A) or in section 
204(a)(1)(B)(iii) shall not be the basis for revocation of a petition 
approval under section 205. 

(i) PROFESSIONAL ATHLETES.— 
(1) IN GENERAL.—A petition under subsection (a)(4)(D) for 

classification of a professional athlete shall remain valid for 
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the athlete after the athlete changes employers, if the new em-
ployer is a team in the same sport as the team which was the 
employer who filed the petition. 

(2) DEFINITION.—For purposes of paragraph (1), the term 
‘‘professional athlete’’ means an individual who is employed as 
an athlete by— 

(A) a team that is a member of an association of 6 or 
more professional sports teams whose total combined reve-
nues exceed $10,000,000 per year, if the association gov-
erns the conduct of its members and regulates the contests 
and exhibitions in which its member teams regularly en-
gage; or 

(B) any minor league team that is affiliated with such an 
association. 

(j) JOB FLEXIBILITY FOR LONG DELAYED APPLICANTS FOR ADJUST-
MENT OF STATUS TO PERMANENT RESIDENCE.—A petition under 
subsection (a)(1)(D) for an individual whose application for adjust-
ment of status pursuant to section 245 has been filed and remained 
unadjudicated for 180 days or more shall remain valid with respect 
to a new job if the individual changes jobs or employers if the new 
job is in the same or a similar occupational classification as the job 
for which the petition was filed. 

(k) PROCEDURES FOR UNMARRIED SONS AND DAUGHTERS OF CITI-
ZENS.— 

(1) IN GENERAL.—Except as provided in paragraph (2), in the 
case of a petition under this section initially filed for an alien 
unmarried son or daughter’s classification as a family-spon-
sored immigrant under section 203(a)(2)(B), based on a parent 
of the son or daughter being an alien lawfully admitted for per-
manent residence, if such parent subsequently becomes a natu-
ralized citizen of the United States, such petition shall be con-
verted to a petition to classify the unmarried son or daughter 
as a family-sponsored immigrant under section 203(a)(1). 

(2) EXCEPTION.—Paragraph (1) does not apply if the son or 
daughter files with the Attorney General a written statement 
that he or she elects not to have such conversion occur (or if 
it has occurred, to have such conversion revoked). Where such 
an election has been made, any determination with respect to 
the son or daughter’s eligibility for admission as a family-spon-
sored immigrant shall be made as if such naturalization had 
not taken place. 

(3) PRIORITY DATE.—Regardless of whether a petition is con-
verted under this subsection or not, if an unmarried son or 
daughter described in this subsection was assigned a priority 
date with respect to such petition before such naturalization, 
he or she may maintain that priority date. 

(4) CLARIFICATION.—This subsection shall apply to a petition 
if it is properly filed, regardless of whether it was approved or 
not before such naturalization. 

(l) SURVIVING RELATIVE CONSIDERATION FOR CERTAIN PETITIONS 
AND APPLICATIONS.— 

(1) IN GENERAL.—An alien described in paragraph (2) who 
resided in the United States at the time of the death of the 
qualifying relative and who continues to reside in the United 
States shall have such petition described in paragraph (2), or 
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an application for adjustment of status to that of a person ad-
mitted for lawful permanent residence based upon the family 
relationship described in paragraph (2), and any related appli-
cations, adjudicated notwithstanding the death of the quali-
fying relative, unless the Secretary of Homeland Security de-
termines, in the unreviewable discretion of the Secretary, that 
approval would not be in the public interest. 

(2) ALIEN DESCRIBED.—An alien described in this paragraph 
is an alien who, immediately prior to the death of his or her 
qualifying relative, was— 

(A) the beneficiary of a pending or approved petition for 
classification as an immediate relative (as described in sec-
tion 201(b)(2)(A)(i)); 

(B) the beneficiary of a pending or approved petition for 
classification under section 203 (a) or (d); 

(C) a derivative beneficiary of a pending or approved pe-
tition for classification under section 203(b) (as described 
in section 203(d)); 

(D) the beneficiary of a pending or approved refugee/ 
asylee relative petition under section 207 or 208; 

(E) an alien admitted in ‘‘T’’ nonimmigrant status as de-
scribed in section 101(a)(15)(T)(ii) or in ‘‘U’’ nonimmigrant 
status as described in section 101(a)(15)(U)(ii); 

(F) a child of an alien who filed a pending or approved 
petition for classification or application for adjustment of 
status or other benefit specified in section 101(a)(51) as a 
VAWA self-petitioner; or 

(G) an asylee (as described in section 208(b)(3)). 

* * * * * * * 

CHAPTER 2—QUALIFICATIONS FOR ADMISSION OF ALIENS; TRAVEL 
CONTROL OF CITIZENS AND ALIENS 

* * * * * * * 

ADMISSION OF NONIMMIGRANTS 

SEC. 214. (a)(1) The admission to the United States of any alien 
as a nonimmigrant shall be for such time and under such condi-
tions as the Attorney General may by regulations prescribe, includ-
ing when he deems necessary the giving of a bond with sufficient 
surety in such sum and containing such conditions as the Attorney 
General shall prescribe, to insure that at the expiration of such 
time or upon failure to maintain the status under which he was ad-
mitted, or to maintain any status subsequently acquired under sec-
tion 248, such alien will depart from the United States. No alien 
admitted to Guam or the Commonwealth of the Northern Mariana 
Islands without a visa pursuant to section 212(l) may be authorized 
to enter or stay in the United States other than in Guam or the 
Commonwealth of the Northern Mariana Islands or to remain in 
Guam or the Commonwealth of the Northern Mariana Islands for 
a period exceeding 45 days from date of admission to Guam or the 
Commonwealth of the Northern Mariana Islands. No alien admit-
ted to the United States without a visa pursuant to section 217 
may be authorized to remain in the United States as a non-
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immigrant visitor for a period exceeding 90 days from the date of 
admission. 

(2)(A) The period of authorized status as a nonimmigrant de-
scribed in section 101(a)(15)(O) shall be for such period as the At-
torney General may specify in order to provide for the event (or 
events) for which the nonimmigrant is admitted. 

(B) The period of authorized status as a nonimmigrant described 
in section 101(a)(15)(P) shall be for such period as the Attorney 
General may specify in order to provide for the competition, event, 
or performance for which the nonimmigrant is admitted. In the 
case of nonimmigrants admitted as individual athletes under sec-
tion 101(a)(15)(P), the period of authorized status may be for an 
initial period (not to exceed 5 years) during which the non-
immigrant will perform as an athlete and such period may be ex-
tended by the Attorney General for an additional period of up to 
5 years. 

(b) Every alien (other than a nonimmigrant described in subpara-
graph (L) or (V) of section 101(a)(15), and other than a non-
immigrant described in any provision of øsection 101(a)(15)(H)(i) 
except subclause (b1) of such section¿ clause (i), except subclause 
(b1), or (ii)(a) of section 101(a)(15)(H)) shall be presumed to be an 
immigrant until he establishes to the satisfaction of the consular 
officer, at the time of application for a visa, and the immigration 
officers, at the time of application for admission, that he is entitled 
to a nonimmigrant status under section 101(a)(15). An alien who 
is an officer or employee of any foreign government or of any inter-
national organization entitled to enjoy privileges, exemptions, and 
immunities under the International Organizations Immunities Act, 
or an alien who is the attendant, servant, employee, or member of 
the immediate family of any such alien shall not be entitled to 
apply for or receive an immigrant visa, or to enter the United 
States as an immigrant unless he executes a written waiver in the 
same form and substance as is prescribed by section 247(b). 

(c)(1) The question of importing any alien as a nonimmigrant 
under subparagraph (H), (L), (O), or (P)(i) of section 101(a)(15) (ex-
cluding nonimmigrants under section 101(a)(15)(H)(i)(b1)) in any 
specific case or specific cases shall be determined by the Attorney 
General, after consultation with appropriate agencies of the Gov-
ernment, upon petition of the importing employer. Such petition 
shall be made and approved before the visa is granted. The petition 
shall be in such form and contain such information as the Attorney 
General shall prescribe. The approval of such a petition shall not, 
of itself, be construed as establishing that the alien is a non-
immigrant. For purposes of this subsection with respect to non-
immigrants described in section 101(a)(15)(H)(ii)(a), the term ‘‘ap-
propriate agencies of Government’’ means the Department of Labor 
and includes the Department of Agriculture. The provisions of sec-
tion 218 shall apply to the question of importing any alien as a 
nonimmigrant under section 101(a)(15)(H)(ii)(a). 

(2)(A) The Attorney General shall provide for a procedure under 
which an importing employer which meets requirements estab-
lished by the Attorney General may file a blanket petition to im-
port aliens as nonimmigrants described in section 101(a)(15)(L) in-
stead of filing individual petitions under paragraph (1) to import 
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such aliens. Such procedure shall permit the expedited processing 
of visas for admission of aliens covered under such a petition. 

(B) For purposes of section 101(a)(15)(L), an alien is considered 
to be serving in a capacity involving specialized knowledge with re-
spect to a company if the alien has a special knowledge of the com-
pany product and its application in international markets or has an 
advanced level of knowledge of processes and procedures of the 
company. 

(C) The Attorney General shall provide a process for reviewing 
and acting upon petitions under this subsection with respect to 
nonimmigrants described in section 101(a)(15)(L) within 30 days 
after the date a completed petition has been filed. 

(D) The period of authorized admission for— 
(i) a nonimmigrant admitted to render services in a manage-

rial or executive capacity under section 101(a)(15)(L) shall not 
exceed 7 years, or 

(ii) a nonimmigrant admitted to render services in a capacity 
that involves specialized knowledge under section 101(a)(15)(L) 
shall not exceed 5 years. 

(E) In the case of an alien spouse admitted under section 
101(a)(15)(L), who is accompanying or following to join a principal 
alien admitted under such section, the Attorney General shall au-
thorize the alien spouse to engage in employment in the United 
States and provide the spouse with an ‘‘employment authorized’’ 
endorsement or other appropriate work permit. 

(F) An alien who will serve in a capacity involving specialized 
knowledge with respect to an employer for purposes of section 
101(a)(15)(L) and will be stationed primarily at the worksite of an 
employer other than the petitioning employer or its affiliate, sub-
sidiary, or parent shall not be eligible for classification under sec-
tion 101(a)(15)(L) if— 

(i) the alien will be controlled and supervised principally by 
such unaffiliated employer; or 

(ii) the placement of the alien at the worksite of the unaffili-
ated employer is essentially an arrangement to provide labor 
for hire for the unaffiliated employer, rather than a placement 
in connection with the provision of a product or service for 
which specialized knowledge specific to the petitioning em-
ployer is necessary. 

(3) The Attorney General shall approve a petition— 
(A) with respect to a nonimmigrant described in section 

101(a)(15)(O)(i) only after consultation in accordance with 
paragraph (6) or, with respect to aliens seeking entry for a mo-
tion picture or television production, after consultation with 
the appropriate union representing the alien’s occupational 
peers and a management organization in the area of the alien’s 
ability, or 

(B) with respect to a nonimmigrant described in section 
101(a)(15)(O)(ii) after consultation in accordance with para-
graph (6) or, in the case of such an alien seeking entry for a 
motion picture or television production, after consultation with 
such a labor organization and a management organization in 
the area of the alien’s ability. 

In the case of an alien seeking entry for a motion picture or tele-
vision production, (i) any opinion under the previous sentence shall 
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only be advisory, (ii) any such opinion that recommends denial 
must be in writing, (iii) in making the decision the Attorney Gen-
eral shall consider the exigencies and scheduling of the production, 
and (iv) the Attorney General shall append to the decision any such 
opinion. The Attorney General shall provide by regulation for the 
waiver of the consultation requirement under subparagraph (A) in 
the case of aliens who have been admitted as nonimmigrants under 
section 101(a)(15)(O)(i) because of extraordinary ability in the arts 
and who seek readmission to perform similar services within 2 
years after the date of a consultation under such subparagraph. 
Not later than 5 days after the date such a waiver is provided, the 
Attorney General shall forward a copy of the petition and all sup-
porting documentation to the national office of an appropriate labor 
organization. 

(4)(A) For purposes of section 101(a)(15)(P)(i)(a), an alien is de-
scribed in this subparagraph if the alien— 

(i)(I) performs as an athlete, individually or as part of a 
group or team, at an internationally recognized level of per-
formance; 

(II) is a professional athlete, as defined in section 204(i)(2); 
(III) performs as an athlete, or as a coach, as part of a team 

or franchise that is located in the United States and a member 
of a foreign league or association of 15 or more amateur sports 
teams, if— 

(aa) the foreign league or association is the highest level 
of amateur performance of that sport in the relevant for-
eign country; 

(bb) participation in such league or association renders 
players ineligible, whether on a temporary or permanent 
basis, to earn a scholarship in, or participate in, that sport 
at a college or university in the United States under the 
rules of the National Collegiate Athletic Association; and 

(cc) a significant number of the individuals who play in 
such league or association are drafted by a major sports 
league or a minor league affiliate of such a sports league; 
or 

(IV) is a professional athlete or amateur athlete who per-
forms individually or as part of a group in a theatrical ice skat-
ing production; and 

(ii) seeks to enter the United States temporarily and solely 
for the purpose of performing— 

(I) as such an athlete with respect to a specific athletic 
competition; or 

(II) in the case of an individual described in clause 
(i)(IV), in a specific theatrical ice skating production or 
tour. 

(B)(i) For purposes of section 101(a)(15)(P)(i)(b), an alien is de-
scribed in this subparagraph if the alien— 

(I) performs with or is an integral and essential part of the 
performance of an entertainment group that has (except as 
provided in clause (ii)) been recognized internationally as being 
outstanding in the discipline for a sustained and substantial 
period of time, 

(II) in the case of a performer or entertainer, except as pro-
vided in clause (iii), has had a sustained and substantial rela-
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tionship with that group (ordinarily for at least one year) and 
provides functions integral to the performance of the group, 
and 

(III) seeks to enter the United States temporarily and solely 
for the purpose of performing as such a performer or enter-
tainer or as an integral and essential part of a performance. 

(ii) In the case of an entertainment group that is recognized na-
tionally as being outstanding in its discipline for a sustained and 
substantial period of time, the Attorney General may, in consider-
ation of special circumstances, waive the international recognition 
requirement of clause (i)(I). 

(iii)(I) The one-year relationship requirement of clause (i)(II) 
shall not apply to 25 percent of the performers and entertainers in 
a group. 

(II) The Attorney General may waive such one-year relationship 
requirement for an alien who because of illness or unanticipated 
and exigent circumstances replaces an essential member of the 
group and for an alien who augments the group by performing a 
critical role. 

(iv) The requirements of subclauses (I) and (II) of clause (i) shall 
not apply to alien circus personnel who perform as part of a circus 
or circus group or who constitute an integral and essential part of 
the performance of such circus or circus group, but only if such per-
sonnel are entering the United States to join a circus that has been 
recognized nationally as outstanding for a sustained and substan-
tial period of time or as part of such a circus. 

(C) A person may petition the Attorney General for classification 
of an alien as a nonimmigrant under section 101(a)(15)(P). 

(D) The Attorney General shall approve petitions under this sub-
section with respect to nonimmigrants described in clause (i) or (iii) 
of section 101(a)(15)(P) only after consultation in accordance with 
paragraph (6). 

(E) The Attorney General shall approve petitions under this sub-
section for nonimmigrants described in section 101(a)(15)(P)(ii) only 
after consultation with labor organizations representing artists and 
entertainers in the United States. 

(F)(i) No nonimmigrant visa under section 101(a)(15)(P)(i)(a) 
shall be issued to any alien who is a national of a country that is 
a state sponsor of international terrorism unless the Secretary of 
State determines, in consultation with the Secretary of Homeland 
Security and the heads of other appropriate United States agen-
cies, that such alien does not pose a threat to the safety, national 
security, or national interest of the United States. In making a de-
termination under this subparagraph, the Secretary of State shall 
apply standards developed by the Secretary of State, in consulta-
tion with the Secretary of Homeland Security and the heads of 
other appropriate United States agencies, that are applicable to the 
nationals of such states. 

(ii) In this subparagraph, the term ‘‘state sponsor of international 
terrorism’’ means any country the government of which has been 
determined by the Secretary of State under any of the laws speci-
fied in clause (iii) to have repeatedly provided support for acts of 
international terrorism. 

(iii) The laws specified in this clause are the following: 
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(I) Section 6(j)(1)(A) of the Export Administration Act of 1979 
(50 U.S.C. App. 2405(j)(1)(A)) (or successor statute). 

(II) Section 40(d) of the Arms Export Control Act (22 U.S.C. 
2780(d)). 

(III) Section 620A(a) of the Foreign Assistance Act of 1961 
(22 U.S.C. 2371(a)). 

(G) The Secretary of Homeland Security shall permit a petition 
under this subsection to seek classification of more than 1 alien as 
a nonimmigrant under section 101(a)(15)(P)(i)(a). 

(H) The Secretary of Homeland Security shall permit an athlete, 
or the employer of an athlete, to seek admission to the United 
States for such athlete under a provision of this Act other than sec-
tion 101(a)(15)(P)(i) if the athlete is eligible under such other provi-
sion. 

(5)(A) In the case of an alien who is provided nonimmigrant sta-
tus under section 101(a)(15)(H)(i)(b) or 101(a)(15)(H)(ii)(b) and who 
is dismissed from employment by the employer before the end of 
the period of authorized admission, the employer shall be liable for 
the reasonable costs of return transportation of the alien abroad. 

(B) In the case of an alien who is admitted to the United States 
in nonimmigrant status under section 101(a)(15)(O) or 101(a)(15)(P) 
and whose employment terminates for reasons other than vol-
untary resignation, the employer whose offer of employment 
formed the basis of such nonimmigrant status and the petitioner 
are jointly and severally liable for the reasonable cost of return 
transportation of the alien abroad. The petitioner shall provide as-
surance satisfactory to the Attorney General that the reasonable 
cost of that transportation will be provided. 

(6)(A)(i) To meet the consultation requirement of paragraph 
(3)(A) in the case of a petition for a nonimmigrant described in sec-
tion 101(a)(15)(O)(i) (other than with respect to aliens seeking 
entry for a motion picture or television production), the petitioner 
shall submit with the petition an advisory opinion from a peer 
group (or other person or persons of its choosing, which may in-
clude a labor organization) with expertise in the specific field in-
volved. 

(ii) To meet the consultation requirement of paragraph (3)(B) in 
the case of a petition for a nonimmigrant described in section 
101(a)(15)(O)(ii) (other than with respect to aliens seeking entry for 
a motion picture or television production), the petitioner shall sub-
mit with the petition an advisory opinion from a labor organization 
with expertise in the skill area involved. 

(iii) To meet the consultation requirement of paragraph (4)(D) in 
the case of a petition for a nonimmigrant described in section 
101(a)(15)(P)(i) or 101(a)(15)(P)(iii), the petitioner shall submit with 
the petition an advisory opinion from a labor organization with ex-
pertise in the specific field of athletics or entertainment involved. 

(B) To meet the consultation requirements of subparagraph (A), 
unless the petitioner submits with the petition an advisory opinion 
from an appropriate labor organization, the Attorney General shall 
forward a copy of the petition and all supporting documentation to 
the national office of an appropriate labor organization within 5 
days of the date of receipt of the petition. If there is a collective 
bargaining representative of an employer’s employees in the occu-
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pational classification for which the alien is being sought, that rep-
resentative shall be the appropriate labor organization. 

(C) In those cases in which a petitioner described in subpara-
graph (A) establishes that an appropriate peer group (including a 
labor organization) does not exist, the Attorney General shall adju-
dicate the petition without requiring an advisory opinion. 

(D) Any person or organization receiving a copy of a petition de-
scribed in subparagraph (A) and supporting documents shall have 
no more than 15 days following the date of receipt of such docu-
ments within which to submit a written advisory opinion or com-
ment or to provide a letter of no objection. Once the 15-day period 
has expired and the petitioner has had an opportunity, where ap-
propriate, to supply rebuttal evidence, the Attorney General shall 
adjudicate such petition in no more than 14 days. The Attorney 
General may shorten any specified time period for emergency rea-
sons if no unreasonable burden would be thus imposed on any par-
ticipant in the process. 

(E)(i) The Attorney General shall establish by regulation expe-
dited consultation procedures in the case of nonimmigrant artists 
or entertainers described in section 101(a)(15)(O) or 101(a)(15)(P) to 
accommodate the exigencies and scheduling of a given production 
or event. 

(ii) The Attorney General shall establish by regulation expedited 
consultation procedures in the case of nonimmigrant athletes de-
scribed in section 101(a)(15)(O)(i) or 101(a)(15)(P)(i) in the case of 
emergency circumstances (including trades during a season). 

(F) No consultation required under this subsection by the Attor-
ney General with a nongovernmental entity shall be construed as 
permitting the Attorney General to delegate any authority under 
this subsection to such an entity. The Attorney General shall give 
such weight to advisory opinions provided under this section as the 
Attorney General determines, in his sole discretion, to be appro-
priate. 

(7) If a petition is filed and denied under this subsection, the At-
torney General shall notify the petitioner of the determination and 
the reasons for the denial and of the process by which the peti-
tioner may appeal the determination. 

(8) The Attorney General shall submit annually to the Commit-
tees on the Judiciary of the House of Representatives and of the 
Senate a report describing, with respect to petitions under each 
subcategory of subparagraphs (H), (O), (P), and (Q) of section 
101(a)(15) the following: 

(A) The number of such petitions which have been filed. 
(B) The number of such petitions which have been approved 

and the number of workers (by occupation) included in such 
approved petitions. 

(C) The number of such petitions which have been denied 
and the number of workers (by occupation) requested in such 
denied petitions. 

(D) The number of such petitions which have been with-
drawn. 

(E) The number of such petitions which are awaiting final 
action. 

(9)(A) The Attorney General shall impose a fee on an employer 
(excluding any employer that is a primary or secondary education 
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institution, an institution of higher education, as defined in section 
101(a) of the Higher Education Act of 1965 (20 U.S.C. 1001(a), a 
nonprofit entity related to or affiliated with any such institution, 
a nonprofit entity which engages in established curriculum-related 
clinical training of students registered at any such institution, a 
nonprofit research organization, or a governmental research organi-
zation) filing before a petition under paragraph (1)— 

(i) initially to grant an alien nonimmigrant status described 
in section 101(a)(15)(H)(i)(b); 

(ii) to extend the stay of an alien having such status (unless 
the employer previously has obtained an extension for such 
alien); or 

(iii) to obtain authorization for an alien having such status 
to change employers. 

(B) The amount of the fee shall be $1,500 for each such petition 
except that the fee shall be half the amount for each such petition 
by any employer with not more than 25 full-time equivalent em-
ployees who are employed in the United States (determined by in-
cluding any affiliate or subsidiary of such employer). 

(C) Fees collected under this paragraph shall be deposited in the 
Treasury in accordance with section 286(s). 

(10) An amended H–1B petition shall not be required where 
the petitioning employer is involved in a corporate restruc-
turing, including but not limited to a merger, acquisition, or 
consolidation, where a new corporate entity succeeds to the in-
terests and obligations of the original petitioning employer and 
where the terms and conditions of employment remain the 
same but for the identity of the petitioner. 

(11)(A) Subject to subparagraph (B), the Secretary of Homeland 
Security or the Secretary of State, as appropriate, shall impose a 
fee on an employer who has filed an attestation described in section 
212(t)— 

(i) in order that an alien may be initially granted non-
immigrant status described in section 101(a)(15)(H)(i)(b1); or 

(ii) in order to satisfy the requirement of the second sentence 
of subsection (g)(8)(C) for an alien having such status to obtain 
certain extensions of stay. 

(B) The amount of the fee shall be the same as the amount im-
posed by the Secretary of Homeland Security under paragraph (9), 
except that if such paragraph does not authorize such Secretary to 
impose any fee, no fee shall be imposed under this paragraph. 

(C) Fees collected under this paragraph shall be deposited in the 
Treasury in accordance with section 286(s). 

(12)(A) In addition to any other fees authorized by law, the Sec-
retary of Homeland Security shall impose a fraud prevention and 
detection fee on an employer filing a petition under paragraph (1)— 

(i) initially to grant an alien nonimmigrant status described 
in subparagraph (H)(i)(b) or (L) of section 101(a)(15); or 

(ii) to obtain authorization for an alien having such status to 
change employers. 

(B) In addition to any other fees authorized by law, the Secretary 
of State shall impose a fraud prevention and detection fee on an 
alien filing an application abroad for a visa authorizing admission 
to the United States as a nonimmigrant described in section 
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101(a)(15)(L), if the alien is covered under a blanket petition de-
scribed in paragraph (2)(A). 

(C) The amount of the fee imposed under subparagraph (A) or (B) 
shall be $500. 

(D) The fee imposed under subparagraph (A) or (B) shall only 
apply to principal aliens and not to the spouses or children who are 
accompanying or following to join such principal aliens. 

(E) Fees collected under this paragraph shall be deposited in the 
Treasury in accordance with section 286(v). 

(13)(A) In addition to any other fees authorized by law, the Sec-
retary of Homeland Security shall impose a fraud prevention and 
detection fee on an employer filing a petition under paragraph (1) 
for nonimmigrant workers described in section 101(a)(15)(H)(ii)(b). 

(B) The amount of the fee imposed under subparagraph (A) shall 
be $150. 

(14)(A) If the Secretary of Homeland Security finds, after notice 
and an opportunity for a hearing, a substantial failure to meet any 
of the conditions of the petition to admit or otherwise provide sta-
tus to a nonimmigrant worker under section 101(a)(15)(H)(ii)(b) or 
a willful misrepresentation of a material fact in such petition— 

(i) the Secretary of Homeland Security may, in addition to 
any other remedy authorized by law, impose such administra-
tive remedies (including civil monetary penalties in an amount 
not to exceed $10,000 per violation) as the Secretary of Home-
land Security determines to be appropriate; and 

(ii) the Secretary of Homeland Security may deny petitions 
filed with respect to that employer under section 204 or para-
graph (1) of this subsection during a period of at least 1 year 
but not more than 5 years for aliens to be employed by the em-
ployer. 

(B) The Secretary of Homeland Security may delegate to the Sec-
retary of Labor, with the agreement of the Secretary of Labor, any 
of the authority given to the Secretary of Homeland Security under 
subparagraph (A)(i). 

(C) In determining the level of penalties to be assessed under 
subparagraph (A), the highest penalties shall be reserved for will-
ful failures to meet any of the conditions of the petition that in-
volve harm to United States workers. 

(D) In this paragraph, the term ‘‘substantial failure’’ means the 
willful failure to comply with the requirements of this section that 
constitutes a significant deviation from the terms and conditions of 
a petition. 

(d)(1) A visa shall not be issued under the provisions of section 
101(a)(15)(K)(i) until the consular officer has received a petition 
filed in the United States by the fiancée or fiancé of the applying 
alien and approved by the Secretary of Homeland Security. The pe-
tition shall be in such form and contain such information as the 
Secretary of Homeland Security shall, by regulation, prescribe. 
Such information shall include information on any criminal convic-
tions of the petitioner for any specified crime described in para-
graph (3)(B) and information on any permanent protection or re-
straining order issued against the petitioner related to any speci-
fied crime described in paragraph (3)(B)(i). It shall be approved 
only after satisfactory evidence is submitted by the petitioner to es-
tablish that the parties have previously met in person within 2 
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years before the date of filing the petition, have a bona fide inten-
tion to marry, and are legally able and actually willing to conclude 
a valid marriage in the United States within a period of ninety 
days after the alien’s arrival, except that the Secretary of Home-
land Security in his discretion may waive the requirement that the 
parties have previously met in person. In the event the marriage 
with the petitioner does not occur within three months after the 
admission of the said alien and minor children, they shall be re-
quired to depart from the United States and upon failure to do so 
shall be removed in accordance with sections 240 and 241. 

(2)(A) Subject to subparagraphs (B) and (C), the Secretary of 
Homeland Security may not approve a petition under paragraph (1) 
unless the Secretary has verified that— 

(i) the petitioner has not, previous to the pending petition, 
petitioned under paragraph (1) with respect to two or more ap-
plying aliens; and 

(ii) if the petitioner has had such a petition previously ap-
proved, 2 years have elapsed since the filing of such previously 
approved petition. 

(B) The Secretary of Homeland Security may, in the Secretary’s 
discretion, waive the limitations in subparagraph (A) if justification 
exists for such a waiver. Except in extraordinary circumstances 
and subject to subparagraph (C), such a waiver shall not be grant-
ed if the petitioner has a record of violent criminal offenses against 
a person or persons. 

(C)(i) The Secretary of Homeland Security is not limited by the 
criminal court record and shall grant a waiver of the condition de-
scribed in the second sentence of subparagraph (B) in the case of 
a petitioner described in clause (ii). 

(ii) A petitioner described in this clause is a petitioner who has 
been battered or subjected to extreme cruelty and who is or was 
not the primary perpetrator of violence in the relationship upon a 
determination that— 

(I) the petitioner was acting in self-defense; 
(II) the petitioner was found to have violated a protection 

order intended to protect the petitioner; or 
(III) the petitioner committed, was arrested for, was con-

victed of, or pled guilty to committing a crime that did not re-
sult in serious bodily injury and where there was a connection 
between the crime and the petitioner’s having been battered or 
subjected to extreme cruelty. 

(iii) In acting on applications under this subparagraph, the Sec-
retary of Homeland Security shall consider any credible evidence 
relevant to the application. The determination of what evidence is 
credible and the weight to be given that evidence shall be within 
the sole discretion of the Secretary. 

(3) In this subsection: 
(A) The terms ‘‘domestic violence’’, ‘‘sexual assault’’, ‘‘child 

abuse and neglect’’, ‘‘dating violence’’, ‘‘elder abuse’’, and ‘‘stalk-
ing’’ have the meaning given such terms in section 3 of the Vio-
lence Against Women and Department of Justice Reauthoriza-
tion Act of 2005. 

(B) The term ‘‘specified crime’’ means the following: 
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(i) Domestic violence, sexual assault, child abuse and ne-
glect, dating violence, elder abuse, stalking, or an attempt 
to commit any such crime. 

(ii) Homicide, murder, manslaughter, rape, abusive sex-
ual contact, sexual exploitation, incest, torture, trafficking, 
peonage, holding hostage, involuntary servitude, slave 
trade, kidnapping, abduction, unlawful criminal restraint, 
false imprisonment, or an attempt to commit any of the 
crimes described in this clause. 

(iii) At least three convictions for crimes relating to a 
controlled substance or alcohol not arising from a single 
act. 

(e)(1) Notwithstanding any other provision of this Act, an alien 
who is a citizen of Canada and seeks to enter the United States 
under and pursuant to the provisions of Annex 1502.1 (United 
States of America), Part C—Professionals, of the United States– 
Canada Free–Trade Agreement to engage in business activities at 
a professional level as provided for therein may be admitted for 
such purpose under regulations of the Attorney General promul-
gated after consultation with the Secretaries of State and Labor. 

(2) An alien who is a citizen of Canada or Mexico, and the spouse 
and children of any such alien if accompanying or following to join 
such alien, who seeks to enter the United States under and pursu-
ant to the provisions of Section D of Annex 1603 of the North 
American Free Trade Agreement (in this subsection referred to as 
‘‘NAFTA’’) to engage in business activities at a professional level as 
provided for in such Annex, may be admitted for such purpose 
under regulations of the Attorney General promulgated after con-
sultation with the Secretaries of State and Labor. For purposes of 
this Act, including the issuance of entry documents and the appli-
cation of subsection (b), such alien shall be treated as if seeking 
classification, or classifiable, as a nonimmigrant under section 
101(a)(15). The admission of an alien who is a citizen of Mexico 
shall be subject to paragraphs (3), (4), and (5). For purposes of this 
paragraph and paragraphs (3), (4), and (5), the term ‘‘citizen of 
Mexico’’ means ‘‘citizen’’ as defined in Annex 1608 of NAFTA. 

(3) The Attorney General shall establish an annual numerical 
limit on admissions under paragraph (2) of aliens who are citizens 
of Mexico, as set forth in Appendix 1603.D.4 of Annex 1603 of the 
NAFTA. Subject to paragraph (4), the annual numerical limit— 

(A) beginning with the second year that NAFTA is in force, 
may be increased in accordance with the provisions of para-
graph 5(a) of Section D of such Annex, and 

(B) shall cease to apply as provided for in paragraph 3 of 
such Appendix. 

(4) The annual numerical limit referred to in paragraph (3) may 
be increased or shall cease to apply (other than by operation of 
paragraph 3 of such Appendix) only if— 

(A) the President has obtained advice regarding the proposed 
action from the appropriate advisory committees established 
under section 135 of the Trade Act of 1974 (19 U.S.C. 2155); 

(B) the President has submitted a report to the Committee 
on the Judiciary of the Senate and the Committee on the Judi-
ciary of the House of Representatives that sets forth— 
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(i) the action proposed to be taken and the reasons 
therefor, and 

(ii) the advice obtained under subparagraph (A); 
(C) a period of at least 60 calendar days that begins on the 

first day on which the President has met the requirements of 
subparagraphs (A) and (B) with respect to such action has ex-
pired; and 

(D) the President has consulted with such committees re-
garding the proposed action during the period referred to in 
subparagraph (C). 

(5) During the period that the provisions of Appendix 1603.D.4 
of Annex 1603 of the NAFTA apply, the entry of an alien who is 
a citizen of Mexico under and pursuant to the provisions of Section 
D of Annex 1603 of NAFTA shall be subject to the attestation re-
quirement of section 212(m), in the case of a registered nurse, or 
the application requirement of section 212(n), in the case of all 
other professions set out in Appendix 1603.D.1 of Annex 1603 of 
NAFTA, and the petition requirement of subsection (c), to the ex-
tent and in the manner prescribed in regulations promulgated by 
the Secretary of Labor, with respect to sections 212(m) and 212(n), 
and the Attorney General, with respect to subsection (c). 

(6) In the case of an alien spouse admitted under section 
101(a)(15)(E), who is accompanying or following to join a principal 
alien admitted under such section, the Attorney General shall au-
thorize the alien spouse to engage in employment in the United 
States and provide the spouse with an ‘‘employment authorized’’ 
endorsement or other appropriate work permit. 

(f)(1) Except as provided in paragraph (3), no alien shall be enti-
tled to nonimmigrant status described in section 101(a)(15)(D) if 
the alien intends to land for the purpose of performing service on 
board a vessel of the United States (as defined in section 2101(46) 
of title 46, United States Code) or on an aircraft of an air carrier 
(as defined in section 40102(a)(2) of title 49, United States Code) 
during a labor dispute where there is a strike or lockout in the bar-
gaining unit of the employer in which the alien intends to perform 
such service. 

(2) An alien described in paragraph (1)— 
(A) may not be paroled into the United States pursuant to 

section 212(d)(5) unless the Attorney General determines that 
the parole of such alien is necessary to protect the national se-
curity of the United States; and 

(B) shall be considered not to be a bona fide crewman for 
purposes of section 252(b). 

(3) Paragraph (1) shall not apply to an alien if the air carrier or 
owner or operator of such vessel that employs the alien provides 
documentation that satisfies the Attorney General that the alien— 

(A) has been an employee of such employer for a period of 
not less than 1 year preceding the date that a strike or lawful 
lockout commenced; 

(B) has served as a qualified crewman for such employer at 
least once in each of 3 months during the 12-month period pre-
ceding such date; and 

(C) shall continue to provide the same services that such 
alien provided as such a crewman. 
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(g)(1) The total number of aliens who may be issued visas or oth-
erwise provided nonimmigrant status during any fiscal year (begin-
ning with fiscal year 1992)— 

(A) under section 101(a)(15)(H)(i)(b), may not exceed— 
(i) 65,000 in each fiscal year before fiscal year 1999; 
(ii) 115,000 in fiscal year 1999; 
(iii) 115,000 in fiscal year 2000; 
(iv) 195,000 in fiscal year 2001; 
(v) 195,000 in fiscal year 2002; 
(vi) 195,000 in fiscal year 2003; and 
(vii) 65,000 in each succeeding fiscal year; or 

(B) under section 101(a)(15)(H)(ii)(b) may not exceed 66,000. 
(2) The numerical limitations of paragraph (1) shall only apply 

to principal aliens and not to the spouses or children of such aliens. 
(3) Aliens who are subject to the numerical limitations of para-

graph (1) shall be issued visas (or otherwise provided non-
immigrant status) in the order in which petitions are filed for such 
visas or status. If an alien who was issued a visa or otherwise pro-
vided nonimmigrant status and counted against the numerical lim-
itations of paragraph (1) is found to have been issued such visa or 
otherwise provided such status by fraud or willfully misrepre-
senting a material fact and such visa or nonimmigrant status is re-
voked, then one number shall be restored to the total number of 
aliens who may be issued visas or otherwise provided such status 
under the numerical limitations of paragraph (1) in the fiscal year 
in which the petition is revoked, regardless of the fiscal year in 
which the petition was approved. 

(4) In the case of a nonimmigrant described in section 
101(a)(15)(H)(i)(b), the period of authorized admission as such a 
nonimmigrant may not exceed 6 years. 

(5) The numerical limitations contained in paragraph (1)(A) shall 
not apply to any nonimmigrant alien issued a visa or otherwise 
provided status under section 101(a)(15)(H)(i)(b) who— 

(A) is employed (or has received an offer of employment) at 
an institution of higher education (as defined in section 101(a) 
of the Higher Education Act of 1965 (20 U.S.C. 1001(a))), or a 
related or affiliated nonprofit entity; 

(B) is employed (or has received an offer of employment) at 
a nonprofit research organization or a governmental research 
organization; or 

(C) has earned a master’s or higher degree from a United 
States institution of higher education (as defined in section 
101(a) of the Higher Education Act of 1965 (20 U.S.C. 1001(a)), 
until the number of aliens who are exempted from such numer-
ical limitation during such year exceeds 20,000. 

(6) Any alien who ceases to be employed by an employer de-
scribed in paragraph (5)(A) shall, if employed as a nonimmigrant 
alien described in section 101(a)(15)(H)(i)(b), who has not pre-
viously been counted toward the numerical limitations contained in 
paragraph (1)(A), be counted toward those limitations the first time 
the alien is employed by an employer other than one described in 
paragraph (5). 

(7) Any alien who has already been counted, within the 6 years 
prior to the approval of a petition described in subsection (c), to-
ward the numerical limitations of paragraph (1)(A) shall not again 
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be counted toward those limitations unless the alien would be eligi-
ble for a full 6 years of authorized admission at the time the peti-
tion is filed. Where multiple petitions are approved for 1 alien, that 
alien shall be counted only once. 

(8)(A) The agreements referred to in section 101(a)(15)(H)(i)(b1) 
are— 

(i) the United States-Chile Free Trade Agreement; and 
(ii) the United States-Singapore Free Trade Agreement. 

(B)(i) The Secretary of Homeland Security shall establish annual 
numerical limitations on approvals of initial applications by aliens 
for admission under section 101(a)(15)(H)(i)(b1). 

(ii) The annual numerical limitations described in clause (i) shall 
not exceed— 

(I) 1,400 for nationals of Chile (as defined in article 14.9 of 
the United States-Chile Free Trade Agreement) for any fiscal 
year; and 

(II) 5,400 for nationals of Singapore (as defined in Annex 1A 
of the United States-Singapore Free Trade Agreement) for any 
fiscal year. 

(iii) The annual numerical limitations described in clause (i) shall 
only apply to principal aliens and not to the spouses or children of 
such aliens. 

(iv) The annual numerical limitation described in paragraph 
(1)(A) is reduced by the amount of the annual numerical limita-
tions established under clause (i). However, if a numerical limita-
tion established under clause (i) has not been exhausted at the end 
of a given fiscal year, the Secretary of Homeland Security shall ad-
just upwards the numerical limitation in paragraph (1)(A) for that 
fiscal year by the amount remaining in the numerical limitation 
under clause (i). Visas under section 101(a)(15)(H)(i)(b) may be 
issued pursuant to such adjustment within the first 45 days of the 
next fiscal year to aliens who had applied for such visas during the 
fiscal year for which the adjustment was made. 

(C) The period of authorized admission as a nonimmigrant under 
section 101(a)(15)(H)(i)(b1) shall be 1 year, and may be extended, 
but only in 1-year increments. After every second extension, the 
next following extension shall not be granted unless the Secretary 
of Labor had determined and certified to the Secretary of Home-
land Security and the Secretary of State that the intending em-
ployer has filed with the Secretary of Labor an attestation under 
section 212(t)(1) for the purpose of permitting the nonimmigrant to 
obtain such extension. 

(D) The numerical limitation described in paragraph (1)(A) for a 
fiscal year shall be reduced by one for each alien granted an exten-
sion under subparagraph (C) during such year who has obtained 5 
or more consecutive prior extensions. 

(9)(A) Subject to subparagraphs (B) and (C), an alien who has al-
ready been counted toward the numerical limitation of paragraph 
(1)(B) during fiscal year 2013, 2014, or 2015 shall not again be 
counted toward such limitation during fiscal year 2016. Such an 
alien shall be considered a returning worker. 

(B) A petition to admit or otherwise provide status under section 
101(a)(15)(H)(ii)(b) shall include, with respect to a returning work-
er— 
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(i) all information and evidence that the Secretary of Home-
land Security determines is required to support a petition for 
status under section 101(a)(15)(H)(ii)(b); 

(ii) the full name of the alien; and 
(iii) a certification to the Department of Homeland Security 

that the alien is a returning worker. 
(C) An H–2B visa or grant of nonimmigrant status for a return-

ing worker shall be approved only if the alien is confirmed to be 
a returning worker by— 

(i) the Department of State; or 
(ii) if the alien is visa exempt or seeking to change to status 

under section 101 (a)(15)(H)(ii)(b), the Department of Home-
land Security. 

(10) The numerical limitations of paragraph (1)(B) shall be allo-
cated for a fiscal year so that the total number of aliens subject to 
such numerical limits who enter the United States pursuant to a 
visa or are accorded nonimmigrant status under section 
101(a)(15)(H)(ii)(b) during the first 6 months of such fiscal year is 
not more than 33,000. 

(11)(A) The Secretary of State may not approve a number of ini-
tial applications submitted for aliens described in section 
101(a)(15)(E)(iii) that is more than the applicable numerical limita-
tion set out in this paragraph. 

(B) The applicable numerical limitation referred to in subpara-
graph (A) is 10,500 for each fiscal year. 

(C) The applicable numerical limitation referred to in subpara-
graph (A) shall only apply to principal aliens and not to the 
spouses or children of such aliens. 

(h) The fact that an alien is the beneficiary of an application for 
a preference status filed under section 204 or has otherwise sought 
permanent residence in the United States shall not constitute evi-
dence of an intention to abandon a foreign residence for purposes 
of obtaining a visa as a nonimmigrant described in subparagraph 
(H)(i)(b) or (c), (L), or (V) of section 101(a)(15) or otherwise obtain-
ing or maintaining the status of a nonimmigrant described in such 
subparagraph, if the alien had obtained a change of status under 
section 248 to a classification as such a nonimmigrant before the 
alien’s most recent departure from the United States. 

(i)(1) Except as provided in paragraph (3), for purposes of section 
101(a)(15)(H)(i)(b), section 101(a)(15)(E)(iii), and paragraph (2), the 
term ‘‘specialty occupation’’ means an occupation that requires— 

(A) theoretical and practical application of a body of highly 
specialized knowledge, and 

(B) attainment of a bachelor’s or higher degree in the specific 
specialty (or its equivalent) as a minimum for entry into the 
occupation in the United States. 

(2) For purposes of section 101(a)(15)(H)(i)(b), the requirements 
of this paragraph, with respect to a specialty occupation, are— 

(A) full state licensure to practice in the occupation, if such 
licensure is required to practice in the occupation, 

(B) completion of the degree described in paragraph (1)(B) 
for the occupation, or 

(C)(i) experience in the specialty equivalent to the completion 
of such degree, and (ii) recognition of expertise in the specialty 

VerDate Sep 11 2014 23:25 Dec 11, 2019 Jkt 099006 PO 00000 Frm 00146 Fmt 6659 Sfmt 6601 E:\HR\OC\HR328P1.XXX HR328P1ai
ki

ng
 o

n 
D

S
K

30
JT

08
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



147 

through progressively responsible positions relating to the spe-
cialty. 

(3) For purposes of section 101(a)(15)(H)(i)(b1), the term ‘‘spe-
cialty occupation’’ means an occupation that requires— 

(A) theoretical and practical application of a body of special-
ized knowledge; and 

(B) attainment of a bachelor’s or higher degree in the specific 
specialty (or its equivalent) as a minimum for entry into the 
occupation in the United States. 

(j)(1) Notwithstanding any other provision of this Act, an alien 
who is a citizen of Canada or Mexico who seeks to enter the United 
States under and pursuant to the provisions of Section B, Section 
C, or Section D of Annex 1603 of the North American Free Trade 
Agreement, shall not be classified as a nonimmigrant under such 
provisions if there is in progress a strike or lockout in the course 
of a labor dispute in the occupational classification at the place or 
intended place of employment, unless such alien establishes, pursu-
ant to regulations promulgated by the Attorney General, that the 
alien’s entry will not affect adversely the settlement of the strike 
or lockout or the employment of any person who is involved in the 
strike or lockout. Notice of a determination under this paragraph 
shall be given as may be required by paragraph 3 of article 1603 
of such Agreement. For purposes of this paragraph, the term ‘‘cit-
izen of Mexico’’ means ‘‘citizen’’ as defined in Annex 1608 of such 
Agreement. 

(2) Notwithstanding any other provision of this Act except section 
212(t)(1), and subject to regulations promulgated by the Secretary 
of Homeland Security, an alien who seeks to enter the United 
States under and pursuant to the provisions of an agreement listed 
in subsection (g)(8)(A), and the spouse and children of such an 
alien if accompanying or following to join the alien, may be denied 
admission as a nonimmigrant under subparagraph (E), (L), or 
(H)(i)(b1) of section 101(a)(15) if there is in progress a labor dispute 
in the occupational classification at the place or intended place of 
employment, unless such alien establishes, pursuant to regulations 
promulgated by the Secretary of Homeland Security after consulta-
tion with the Secretary of Labor, that the alien’s entry will not af-
fect adversely the settlement of the labor dispute or the employ-
ment of any person who is involved in the labor dispute. Notice of 
a determination under this paragraph shall be given as may be re-
quired by such agreement. 

(k)(1) The number of aliens who may be provided a visa as non-
immigrants under section 101(a)(15)(S)(i) in any fiscal year may 
not exceed 200. The number of aliens who may be provided a visa 
as nonimmigrants under section 101(a)(15)(S)(ii) in any fiscal year 
may not exceed 50. 

(2) The period of admission of an alien as such a nonimmigrant 
may not exceed 3 years. Such period may not be extended by the 
Attorney General. 

(3) As a condition for the admission, and continued stay in lawful 
status, of such a nonimmigrant, the nonimmigrant— 

(A) shall report not less often than quarterly to the Attorney 
General such information concerning the alien’s whereabouts 
and activities as the Attorney General may require; 
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(B) may not be convicted of any criminal offense punishable 
by a term of imprisonment of 1 year or more after the date of 
such admission; 

(C) must have executed a form that waives the non-
immigrant’s right to contest, other than on the basis of an ap-
plication for withholding of removal, any action for removal of 
the alien instituted before the alien obtains lawful permanent 
resident status; and 

(D) shall abide by any other condition, limitation, or restric-
tion imposed by the Attorney General. 

(4) The Attorney General shall submit a report annually to the 
Committee on the Judiciary of the House of Representatives and 
the Committee on the Judiciary of the Senate concerning— 

(A) the number of such nonimmigrants admitted; 
(B) the number of successful criminal prosecutions or inves-

tigations resulting from cooperation of such aliens; 
(C) the number of terrorist acts prevented or frustrated re-

sulting from cooperation of such aliens; 
(D) the number of such nonimmigrants whose admission or 

cooperation has not resulted in successful criminal prosecution 
or investigation or the prevention or frustration of a terrorist 
act; and 

(E) the number of such nonimmigrants who have failed to re-
port quarterly (as required under paragraph (3)) or who have 
been convicted of crimes in the United States after the date of 
their admission as such a nonimmigrant. 

(l)(1) In the case of a request by an interested State agency, or 
by an interested Federal agency, for a waiver of the 2-year foreign 
residence requirement under section 212(e) on behalf of an alien 
described in clause (iii) of such section, the Attorney General shall 
not grant such waiver unless— 

(A) in the case of an alien who is otherwise contractually ob-
ligated to return to a foreign country, the government of such 
country furnishes the Director of the United States Informa-
tion Agency with a statement in writing that it has no objec-
tion to such waiver; 

(B) in the case of a request by an interested State agency, 
the grant of such waiver would not cause the number of waiv-
ers allotted for that State for that fiscal year to exceed 30; 

(C) in the case of a request by an interested Federal agency 
or by an interested State agency— 

(i) the alien demonstrates a bona fide offer of full-time 
employment at a health facility or health care organiza-
tion, which employment has been determined by the Attor-
ney General to be in the public interest; and 

(ii) the alien agrees to begin employment with the health 
facility or health care organization within 90 days of re-
ceiving such waiver, and agrees to continue to work for a 
total of not less than 3 years (unless the Attorney General 
determines that extenuating circumstances exist, such as 
closure of the facility or hardship to the alien, which would 
justify a lesser period of employment at such health facil-
ity or health care organization, in which case the alien 
must demonstrate another bona fide offer of employment 
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at a health facility or health care organization for the re-
mainder of such 3-year period); and 

(D) in the case of a request by an interested Federal agency 
(other than a request by an interested Federal agency to em-
ploy the alien full-time in medical research or training) or by 
an interested State agency, the alien agrees to practice pri-
mary care or specialty medicine in accordance with paragraph 
(2) for a total of not less than 3 years only in the geographic 
area or areas which are designated by the Secretary of Health 
and Human Services as having a shortage of health care pro-
fessionals, except that— 

(i) in the case of a request by the Department of Vet-
erans Affairs, the alien shall not be required to practice 
medicine in a geographic area designated by the Secretary; 

(ii) in the case of a request by an interested State agen-
cy, the head of such State agency determines that the 
alien is to practice medicine under such agreement in a fa-
cility that serves patients who reside in one or more geo-
graphic areas so designated by the Secretary of Health and 
Human Services (without regard to whether such facility 
is located within such a designated geographic area), and 
the grant of such waiver would not cause the number of 
the waivers granted on behalf of aliens for such State for 
a fiscal year (within the limitation in subparagraph (B)) in 
accordance with the conditions of this clause to exceed 10; 
and 

(iii) in the case of a request by an interested Federal 
agency or by an interested State agency for a waiver for 
an alien who agrees to practice specialty medicine in a fa-
cility located in a geographic area so designated by the 
Secretary of Health and Human Services, the request shall 
demonstrate, based on criteria established by such agency, 
that there is a shortage of health care professionals able 
to provide services in the appropriate medical specialty to 
the patients who will be served by the alien. 

(2)(A) Notwithstanding section 248(a)(2), the Attorney Gen-
eral may change the status of an alien who qualifies under this 
subsection and section 212(e) to that of an alien described in 
section 101(a)(15)(H)(i)(b). The numerical limitations contained 
in subsection (g)(1)(A) shall not apply to any alien whose sta-
tus is changed under the preceding sentence, if the alien ob-
tained a waiver of the 2-year foreign residence requirement 
upon a request by an interested Federal agency or an inter-
ested State agency. 

(B) No person who has obtained a change of status under 
subparagraph (A) and who has failed to fulfill the terms of the 
contract with the health facility or health care organization 
named in the waiver application shall be eligible to apply for 
an immigrant visa, for permanent residence, or for any other 
change of nonimmigrant status, until it is established that 
such person has resided and been physically present in the 
country of his nationality or his last residence for an aggregate 
of at least 2 years following departure from the United States. 

(3) Notwithstanding any other provision of this subsection, 
the 2-year foreign residence requirement under section 212(e) 
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shall apply with respect to an alien described in clause (iii) of 
such section, who has not otherwise been accorded status 
under section 101(a)(27)(H), if— 

(A) at any time the alien ceases to comply with any 
agreement entered into under subparagraph (C) or (D) of 
paragraph (1); or 

(B) the alien’s employment ceases to benefit the public 
interest at any time during the 3-year period described in 
paragraph (1)(C). 

(m)(1) An alien may not be accorded status as a nonimmigrant 
under clause (i) or (iii) of section 101(a)(15)(F) in order to pursue 
a course of study— 

(A) at a public elementary school or in a publicly funded 
adult education program; or 

(B) at a public secondary school unless— 
(i) the aggregate period of such status at such a school 

does not exceed 12 months with respect to any alien, and 
(ii) the alien demonstrates that the alien has reimbursed 
the local educational agency that administers the school 
for the full, unsubsidized per capita cost of providing edu-
cation at such school for the period of the alien’s attend-
ance. 

(2) An alien who obtains the status of a nonimmigrant under 
clause (i) or (iii) of section 101(a)(15)(F) in order to pursue a course 
of study at a private elementary or secondary school or in a lan-
guage training program that is not publicly funded shall be consid-
ered to have violated such status, and the alien’s visa under section 
101(a)(15)(F) shall be void, if the alien terminates or abandons 
such course of study at such a school and undertakes a course of 
study at a public elementary school, in a publicly funded adult edu-
cation program, in a publicly funded adult education language 
training program, or at a public secondary school (unless the re-
quirements of paragraph (1)(B) are met). 

(n)(1) A nonimmigrant alien described in paragraph (2) who was 
previously issued a visa or otherwise provided nonimmigrant status 
under section 101(a)(15)(H)(i)(b) is authorized to accept new em-
ployment upon the filing by the prospective employer of a new peti-
tion on behalf of such nonimmigrant as provided under subsection 
(a). Employment authorization shall continue for such alien until 
the new petition is adjudicated. If the new petition is denied, such 
authorization shall cease. 

(2) A nonimmigrant alien described in this paragraph is a non-
immigrant alien— 

(A) who has been lawfully admitted into the United States; 
(B) on whose behalf an employer has filed a nonfrivolous pe-

tition for new employment before the date of expiration of the 
period of stay authorized by the Attorney General; and 

(C) who, subsequent to such lawful admission, has not been 
employed without authorization in the United States before the 
filing of such petition. 

(o)(1) No alien shall be eligible for admission to the United States 
under section 101(a)(15)(T) if there is substantial reason to believe 
that the alien has committed an act of a severe form of trafficking 
in persons (as defined in section 103 of the Trafficking Victims Pro-
tection Act of 2000). 
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(2) The total number of aliens who may be issued visas or other-
wise provided nonimmigrant status during any fiscal year under 
section 101(a)(15)(T) may not exceed 5,000. 

(3) The numerical limitation of paragraph (2) shall only apply to 
principal aliens and not to the spouses, sons, daughters, siblings, 
or parents of such aliens. 

(4) An unmarried alien who seeks to accompany, or follow to join, 
a parent granted status under section 101(a)(15)(T)(i), and who was 
under 21 years of age on the date on which such parent applied 
for such status, shall continue to be classified as a child for pur-
poses of section 101(a)(15)(T)(ii), if the alien attains 21 years of age 
after such parent’s application was filed but while it was pending. 

(5) An alien described in clause (i) of section 101(a)(15)(T) shall 
continue to be treated as an alien described in clause (ii)(I) of such 
section if the alien attains 21 years of age after the alien’s applica-
tion for status under such clause (i) is filed but while it is pending. 

(6) In making a determination under section 
101(a)(15)(T)(i)(III)(aa) with respect to an alien, statements from 
State and local law enforcement officials that the alien has com-
plied with any reasonable request for assistance in the investiga-
tion or prosecution of crimes such as kidnapping, rape, slavery, or 
other forced labor offenses, where severe forms of trafficking in per-
sons (as defined in section 103 of the Trafficking Victims Protection 
Act of 2000) appear to have been involved, shall be considered. 

(7)(A) Except as provided in subparagraph (B), an alien who is 
issued a visa or otherwise provided nonimmigrant status under sec-
tion 101(a)(15)(T) may be granted such status for a period of not 
more than 4 years. 

(B) An alien who is issued a visa or otherwise provided non-
immigrant status under section 101(a)(15)(T) may extend the pe-
riod of such status beyond the period described in subparagraph 
(A) if— 

(i) a Federal, State, or local law enforcement official, pros-
ecutor, judge, or other authority investigating or prosecuting 
activity relating to human trafficking or certifies that the pres-
ence of the alien in the United States is necessary to assist in 
the investigation or prosecution of such activity; 

(ii) the alien is eligible for relief under section 245(l) and is 
unable to obtain such relief because regulations have not been 
issued to implement such section; or 

(iii) the Secretary of Homeland Security determines that an 
extension of the period of such nonimmigrant status is war-
ranted due to exceptional circumstances. 

(C) Nonimmigrant status under section 101(a)(15)(T) shall be ex-
tended during the pendency of an application for adjustment of sta-
tus under section 245(l). 

(p) REQUIREMENTS APPLICABLE TO SECTION 101(a)(15)(U) 
VISAS.— 

(1) PETITIONING PROCEDURES FOR SECTION 101(a)(15)(U) 
VISAS.—The petition filed by an alien under section 
101(a)(15)(U)(i) shall contain a certification from a Federal, 
State, or local law enforcement official, prosecutor, judge, or 
other Federal, State, or local authority investigating criminal 
activity described in section 101(a)(15)(U)(iii). This certification 
may also be provided by an official of the Service whose ability 
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to provide such certification is not limited to information con-
cerning immigration violations. This certification shall state 
that the alien ‘‘has been helpful, is being helpful, or is likely 
to be helpful’’ in the investigation or prosecution of criminal ac-
tivity described in section 101(a)(15)(U)(iii). 

(2) NUMERICAL LIMITATIONS.— 
(A) The number of aliens who may be issued visas or 

otherwise provided status as nonimmigrants under section 
101(a)(15)(U) in any fiscal year shall not exceed 10,000. 

(B) The numerical limitations in subparagraph (A) shall 
only apply to principal aliens described in section 
101(a)(15)(U)(i), and not to spouses, children, or, in the 
case of alien children, the alien parents of such children. 

(3) DUTIES OF THE ATTORNEY GENERAL WITH RESPECT TO ‘‘U’’ 
VISA NONIMMIGRANTS.—With respect to nonimmigrant aliens 
described in subsection (a)(15)(U)— 

(A) the Attorney General and other government officials, 
where appropriate, shall provide those aliens with refer-
rals to nongovernmental organizations to advise the aliens 
regarding their options while in the United States and the 
resources available to them; and 

(B) the Attorney General shall, during the period those 
aliens are in lawful temporary resident status under that 
subsection, provide the aliens with employment authoriza-
tion. 

(4) CREDIBLE EVIDENCE CONSIDERED.—In acting on any peti-
tion filed under this subsection, the consular officer or the At-
torney General, as appropriate, shall consider any credible evi-
dence relevant to the petition. 

(5) NONEXCLUSIVE RELIEF.—Nothing in this subsection limits 
the ability of aliens who qualify for status under section 
101(a)(15)(U) to seek any other immigration benefit or status 
for which the alien may be eligible. 

(6) DURATION OF STATUS.—The authorized period of status of 
an alien as a nonimmigrant under section 101(a)(15)(U) shall 
be for a period of not more than 4 years, but shall be extended 
upon certification from a Federal, State, or local law enforce-
ment official, prosecutor, judge, or other Federal, State, or local 
authority investigating or prosecuting criminal activity de-
scribed in section 101(a)(15)(U)(iii) that the alien’s presence in 
the United States is required to assist in the investigation or 
prosecution of such criminal activity. The Secretary of Home-
land Security may extend, beyond the 4-year period authorized 
under this section, the authorized period of status of an alien 
as a nonimmigrant under section 101(a)(15)(U) if the Secretary 
determines that an extension of such period is warranted due 
to exceptional circumstances. Such alien’s nonimmigrant status 
shall be extended beyond the 4-year period authorized under 
this section if the alien is eligible for relief under section 
245(m) and is unable to obtain such relief because regulations 
have not been issued to implement such section and shall be 
extended during the pendency of an application for adjustment 
of status under section 245(m). The Secretary may grant work 
authorization to any alien who has a pending, bona fide appli-
cation for nonimmigrant status under section 101(a)(15)(U). 
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(7) AGE DETERMINATIONS.— 
(A) CHILDREN.—An unmarried alien who seeks to accom-

pany, or follow to join, a parent granted status under sec-
tion 101(a)(15)(U)(i), and who was under 21 years of age 
on the date on which such parent petitioned for such sta-
tus, shall continue to be classified as a child for purposes 
of section 101(a)(15)(U)(ii), if the alien attains 21 years of 
age after such parent’s petition was filed but while it was 
pending. 

(B) PRINCIPAL ALIENS.—An alien described in clause (i) 
of section 101(a)(15)(U) shall continue to be treated as an 
alien described in clause (ii)(I) of such section if the alien 
attains 21 years of age after the alien’s application for sta-
tus under such clause (i) is filed but while it is pending. 

(q)(1) In the case of a nonimmigrant described in section 
101(a)(15)(V)— 

(A) the Attorney General shall authorize the alien to engage 
in employment in the United States during the period of au-
thorized admission and shall provide the alien with an ‘‘em-
ployment authorized’’ endorsement or other appropriate docu-
ment signifying authorization of employment; and 

(B) the period of authorized admission as such a non-
immigrant shall terminate 30 days after the date on which any 
of the following is denied: 

(i) The petition filed under section 204 to accord the 
alien a status under section 203(a)(2)(A) (or, in the case of 
a child granted nonimmigrant status based on eligibility to 
receive a visa under section 203(d), the petition filed to ac-
cord the child’s parent a status under section 203(a)(2)(A)). 

(ii) The alien’s application for an immigrant visa pursu-
ant to the approval of such petition. 

(iii) The alien’s application for adjustment of status 
under section 245 pursuant to the approval of such peti-
tion. 

(2) In determining whether an alien is eligible to be admitted to 
the United States as a nonimmigrant under section 101(a)(15)(V), 
the grounds for inadmissibility specified in section 212(a)(9)(B) 
shall not apply. 

(3) The status of an alien physically present in the United States 
may be adjusted by the Attorney General, in the discretion of the 
Attorney General and under such regulations as the Attorney Gen-
eral may prescribe, to that of a nonimmigrant under section 
101(a)(15)(V), if the alien— 

(A) applies for such adjustment; 
(B) satisfies the requirements of such section; and 
(C) is eligible to be admitted to the United States, except in 

determining such admissibility, the grounds for inadmissibility 
specified in paragraphs (6)(A), (7), and (9)(B) of section 212(a) 
shall not apply. 

(r)(1) A visa shall not be issued under the provisions of section 
101(a)(15)(K)(ii) until the consular officer has received a petition 
filed in the United States by the spouse of the applying alien and 
approved by the Attorney General. The petition shall be in such 
form and contain such information as the Attorney General shall, 
by regulation, prescribe. Such information shall include informa-
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tion on any criminal convictions of the petitioner for any specified 
crime described in paragraph (5)(B) and information on any perma-
nent protection or restraining order issued against the petitioner 
related to any specified crime described in subsection (5)(B)(i). 

(2) In the case of an alien seeking admission under section 
101(a)(15)(K)(ii) who concluded a marriage with a citizen of the 
United States outside the United States, the alien shall be consid-
ered inadmissible under section 212(a)(7)(B) if the alien is not at 
the time of application for admission in possession of a valid non-
immigrant visa issued by a consular officer in the foreign state in 
which the marriage was concluded. 

(3) In the case of a nonimmigrant described in section 
101(a)(15)(K)(ii), and any child of such a nonimmigrant who was 
admitted as accompanying, or following to join, such a non-
immigrant, the period of authorized admission shall terminate 30 
days after the date on which any of the following is denied: 

(A) The petition filed under section 204 to accord the prin-
cipal alien status under section 201(b)(2)(A)(i). 

(B) The principal alien’s application for an immigrant visa 
pursuant to the approval of such petition. 

(C) The principal alien’s application for adjustment of status 
under section 245 pursuant to the approval of such petition. 

(4)(A) The Secretary of Homeland Security shall create a data-
base for the purpose of tracking multiple visa petitions filed for 
fiancé(e)s and spouses under clauses (i) and (ii) of section 
101(a)(15)(K). Upon approval of a second visa petition under sec-
tion 101(a)(15)(K) for a fiancé(e) or spouse filed by the same United 
States citizen petitioner, the petitioner shall be notified by the Sec-
retary that information concerning the petitioner has been entered 
into the multiple visa petition tracking database. All subsequent 
fiancé(e) or spouse nonimmigrant visa petitions filed by that peti-
tioner under such section shall be entered in the database. 

(B)(i) Once a petitioner has had two fiancé(e) or spousal petitions 
approved under clause (i) or (ii) of section 101(a)(15)(K), if a subse-
quent petition is filed under such section less than 10 years after 
the date the first visa petition was filed under such section, the 
Secretary of Homeland Security shall notify both the petitioner and 
beneficiary of any such subsequent petition about the number of 
previously approved fiancé(e) or spousal petitions listed in the 
database. 

(ii) To notify the beneficiary as required by clause (i), the Sec-
retary of Homeland Security shall provide such notice to the Sec-
retary of State for inclusion in the mailing to the beneficiary de-
scribed in section 833(a)(5)(A)(i) of the International Marriage 
Broker Regulation Act of 2005 (8 U.S.C. 1375a(a)(5)(A)(i)). 

(5) In this subsection: 
(A) The terms ‘‘domestic violence’’, ‘‘sexual assault’’, ‘‘child 

abuse and neglect’’, ‘‘dating violence’’, ‘‘elder abuse’’, and ‘‘stalk-
ing’’ have the meaning given such terms in section 3 of the Vio-
lence Against Women and Department of Justice Reauthoriza-
tion Act of 2005. 

(B) The term ‘‘specified crime’’ means the following: 
(i) Domestic violence, sexual assault, child abuse and ne-

glect, dating violence, elder abuse, stalking, or an attempt 
to commit any such crime. 
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(ii) Homicide, murder, manslaughter, rape, abusive sex-
ual contact, sexual exploitation, incest, torture, trafficking, 
peonage, holding hostage, involuntary servitude, slave 
trade, kidnapping, abduction, unlawful criminal restraint, 
false imprisonment, or an attempt to commit any of the 
crimes described in this clause. 

(iii) At least three convictions for crimes relating to a 
controlled substance or alcohol not arising from a single 
act. 

* * * * * * * 

øADMISSION OF TEMPORARY H–2A WORKERS 

øSEC. 218. (a) CONDITIONS FOR APPROVAL OF H–2A PETITIONS.— 
(1) A petition to import an alien as an H–2A worker (as defined in 
subsection (i)(2)) may not be approved by the Attorney General un-
less the petitioner has applied to the Secretary of Labor for a cer-
tification that— 

ø(A) there are not sufficient workers who are able, willing, 
and qualified, and who will be available at the time and place 
needed, to perform the labor or services involved in the peti-
tion, and 

ø(B) the employment of the alien in such labor or services 
will not adversely affect the wages and working conditions of 
workers in the United States similarly employed. 

ø(2) The Secretary of Labor may require by regulation, as a con-
dition of issuing the certification, the payment of a fee to recover 
the reasonable costs of processing applications for certification. 

ø(b) CONDITIONS FOR DENIAL OF LABOR CERTIFICATION.—The 
Secretary of Labor may not issue a certification under subsection 
(a) with respect to an employer if the conditions described in that 
subsection are not met or if any of the following conditions are met: 

ø(1) There is a strike or lockout in the course of a labor dis-
pute which, under the regulations, precludes such certification. 

ø(2)(A) The employer during the previous two-year period 
employed H–2A workers and the Secretary of Labor has deter-
mined, after notice and opportunity for a hearing, that the em-
ployer at any time during that period substantially violated a 
material term or condition of the labor certification with re-
spect to the employment of domestic or nonimmigrant workers. 

ø(B) No employer may be denied certification under subpara-
graph (A) for more than three years for any violation described 
in such subparagraph. 

ø(3) The employer has not provided the Secretary with satis-
factory assurances that if the employment for which the certifi-
cation is sought is not covered by State workers’ compensation 
law, the employer will provide, at no cost to the worker, insur-
ance covering injury and disease arising out of and in the 
course of the worker’s employment which will provide benefits 
at least equal to those provided under the State workers’ com-
pensation law for comparable employment. 

ø(4) The Secretary determines that the employer has not 
made positive recruitment efforts within a multi-state region of 
traditional or expected labor supply where the Secretary finds 
that there are a significant number of qualified United States 
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workers who, if recruited, would be willing to make themselves 
available for work at the time and place needed. Positive re-
cruitment under this paragraph is in addition to, and shall be 
conducted within the same time period as, the circulation 
through the interstate employment service system of the em-
ployer’s job offer. The obligation to engage in positive recruit-
ment under this paragraph shall terminate on the date the H– 
2A workers depart for the employer’s place of employment. 

ø(c) SPECIAL RULES FOR CONSIDERATION OF APPLICATIONS.—The 
following rules shall apply in the case of the filing and consider-
ation of an application for a labor certification under this section: 

ø(1) DEADLINE FOR FILING APPLICATIONS.—The Secretary of 
Labor may not require that the application be filed more than 
45 days before the first date the employer requires the labor 
or services of the H–2A worker. 

ø(2) NOTICE WITHIN SEVEN DAYS OF DEFICIENCIES.—(A) The 
employer shall be notified in writing within seven days of the 
date of filing if the application does not meet the standards 
(other than that described in subsection (a)(1)(A)) for approval. 

ø(B) If the application does not meet such standards, the no-
tice shall include the reasons therefor and the Secretary shall 
provide an opportunity for the prompt resubmission of a modi-
fied application. 

ø(3) ISSUANCE OF CERTIFICATION.—(A) The Secretary of 
Labor shall make, not later than 30 days before the date such 
labor or services are first required to be performed, the certifi-
cation described in subsection (a)(1) if— 

ø(i) the employer has complied with the criteria for cer-
tification (including criteria for the recruitment of eligible 
individuals as prescribed by the Secretary), and 

ø(ii) the employer does not actually have, or has not 
been provided with referrals of, qualified eligible individ-
uals who have indicated their availability to perform such 
labor or services on the terms and conditions of a job offer 
which meets the requirements of the Secretary. 

In considering the question of whether a specific qualification 
is appropriate in a job offer, the Secretary shall apply the nor-
mal and accepted qualifications required by non-H–2A-employ-
ers in the same or comparable occupations and crops. 

ø(B)(i) For a period of 3 years subsequent to the effective 
date of this section, labor certifications shall remain effective 
only if, from the time the foreign worker departs for the em-
ployer’s place of employment, the employer will provide em-
ployment to any qualified United States worker who applies to 
the employer until 50 percent of the period of the work con-
tract, under which the foreign worker who is in the job was 
hired, has elapsed. In addition, the employer will offer to pro-
vide benefits, wages and working conditions required pursuant 
to this section and regulations. 

ø(ii) The requirement of clause (i) shall not apply to any em-
ployer who— 

ø(I) did not, during any calendar quarter during the pre-
ceding calendar year, use more than 500 man-days of agri-
cultural labor, as defined in section 3(u) of the Fair Labor 
Standards Act of 1938 (29 U.S.C. 203(u)), 
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ø(II) is not a member of an association which has peti-
tioned for certification under this section for its members, 
and 

ø(III) has not otherwise associated with other employers 
who are petitioning for temporary foreign workers under 
this section. 

ø(iii) Six months before the end of the 3-year period de-
scribed in clause (i), the Secretary of Labor shall consider the 
findings of the report mandated by section 403(a)(4)(D) of the 
Immigration Reform and Control Act of 1986 as well as other 
relevant materials, including evidence of benefits to United 
States workers and costs to employers, addressing the advis-
ability of continuing a policy which requires an employer, as a 
condition for certification under this section, to continue to ac-
cept qualified, eligible United States workers for employment 
after the date the H–2A workers depart for work with the em-
ployer. The Secretary’s review of such findings and materials 
shall lead to the issuance of findings in furtherance of the Con-
gressional policy that aliens not be admitted under this section 
unless there are not sufficient workers in the United States 
who are able, willing, and qualified to perform the labor or 
service needed and that the employment of the aliens in such 
labor or services will not adversely affect the wages and work-
ing conditions of workers in the United States similarly em-
ployed. In the absence of the enactment of Federal legislation 
prior to three months before the end of the 3-year period de-
scribed in clause (i) which addresses the subject matter of this 
subparagraph, the Secretary shall immediately publish the 
findings required by this clause, and shall promulgate, on an 
interim or final basis, regulations based on his findings which 
shall be effective no later than three years from the effective 
date of this section. 

ø(iv) In complying with clause (i) of this subparagraph, an 
association shall be allowed to refer or transfer workers among 
its members: Provided, That for purposes of this section an as-
sociation acting as an agent for its members shall not be con-
sidered a joint employer merely because of such referral or 
transfer. 

ø(v) United States workers referred or transferred pursuant 
to clause (iv) of this subparagraph shall not be treated dis- 
parately. 

ø(vi) An employer shall not be liable for payments under sec-
tion 655.202(b)(6) of title 20, Code of Federal Regulations (or 
any successor regulation) with respect to an H–2A worker who 
is displaced due to compliance with the requirement of this 
subparagraph, if the Secretary of Labor certifies that the H– 
2A worker was displaced because of the employer’s compliance 
with clause (i) of this subparagraph. 

ø(vii)(I) No person or entity shall willfully and knowingly 
withhold domestic workers prior to the arrival of H–2A work-
ers in order to force the hiring of domestic workers under 
clause (i). 

ø(II) Upon the receipt of a complaint by an employer that a 
violation of subclause (I) has occurred the Secretary shall im-
mediately investigate. He shall within 36 hours of the receipt 
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of the complaint issue findings concerning the alleged viola-
tion. Where the Secretary finds that a violation has occurred, 
he shall immediately suspend the application of clause (i) of 
this subparagraph with respect to that certification for that 
date of need. 

ø(4) HOUSING.—Employers shall furnish housing in accord-
ance with regulations. The employer shall be permitted at the 
employer’s option to provide housing meeting applicable Fed-
eral standards for temporary labor camps or to secure housing 
which meets the local standards for rental and/or public accom-
modations or other substantially similar class of habitation: 
Provided, That in the absence of applicable local standards, 
State standards for rental and/or public accommodations or 
other substantially similar class of habitation shall be met: 
Provided further, That in the absence of applicable local or 
State standards, Federal temporary labor camp standards shall 
apply: Provided further, That the Secretary of Labor shall issue 
regulations which address the specific requirements of housing 
for employees principally engaged in the range production of 
livestock: Provided further, That when it is the prevailing prac-
tice in the area and occupation of intended employment to pro-
vide family housing, family housing shall be provided to work-
ers with families who request it: And provided further, That 
nothing in this paragraph shall require an employer to provide 
or secure housing for workers who are not entitled to it under 
the temporary labor certification regulations in effect on June 
1, 1986. The determination as to whether the housing fur-
nished by an employer for an H–2A worker meets the require-
ments imposed by this paragraph must be made prior to the 
date specified in paragraph (3)(A) by which the Secretary of 
Labor is required to make a certification described in sub-
section (a)(1) with respect to a petition for the importation of 
such worker. 

ø(d) ROLES OF AGRICULTURAL ASSOCIATIONS.— 
ø(1) PERMITTING FILING BY AGRICULTURAL ASSOCIATIONS.—A 

petition to import an alien as a temporary agricultural worker, 
and an application for a labor certification with respect to such 
a worker, may be filed by an association of agricultural pro-
ducers which use agricultural services. 

ø(2) TREATMENT OF ASSOCIATIONS ACTING AS EMPLOYERS.—If 
an association is a joint or sole employer of temporary agricul-
tural workers, the certifications granted under this section to 
the association may be used for the certified job opportunities 
of any of its producer members and such workers may be 
transferred among its producer members to perform agricul-
tural services of a temporary or seasonal nature for which the 
certifications were granted. 

ø(3) TREATMENT OF VIOLATIONS.— 
ø(A) MEMBER’S VIOLATION DOES NOT NECESSARILY DIS-

QUALIFY ASSOCIATION OR OTHER MEMBERS.—If an indi-
vidual producer member of a joint employer association is 
determined to have committed an act that under sub-
section (b)(2) results in the denial of certification with re-
spect to the member, the denial shall apply only to that 
member of the association unless the Secretary determines 
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that the association or other member participated in, had 
knowledge of, or reason to know of, the violation. 

ø(B) ASSOCIATION’S VIOLATION DOES NOT NECESSARILY 
DISQUALIFY MEMBERS.—(i) If an association representing 
agricultural producers as a joint employer is determined to 
have committed an act that under subsection (b)(2) results 
in the denial of certification with respect to the associa-
tion, the denial shall apply only to the association and 
does not apply to any individual producer member of the 
association unless the Secretary determines that the mem-
ber participated in, had knowledge of, or reason to know 
of, the violation. 

ø(ii) If an association of agricultural producers certified 
as a sole employer is determined to have committed an act 
that under subsection (b)(2) results in the denial of certifi-
cation with respect to the association, no individual pro-
ducer member of such association may be the beneficiary 
of the services of temporary alien agricultural workers ad-
mitted under this section in the commodity and occupation 
in which such aliens were employed by the association 
which was denied certification during the period such de-
nial is in force, unless such producer member employs 
such aliens in the commodity and occupation in question 
directly or through an association which is a joint em-
ployer of such workers with the producer member. 

ø(e) EXPEDITED ADMINISTRATIVE APPEALS OF CERTAIN DETER-
MINATIONS.—(1) Regulations shall provide for an expedited proce-
dure for the review of a denial of certification under subsection 
(a)(1) or a revocation of such a certification or, at the applicant’s 
request, for a de novo administrative hearing respecting the denial 
or revocation. 

ø(2) The Secretary of Labor shall expeditiously, but in no case 
later than 72 hours after the time a new determination is re-
quested, make a new determination on the request for certification 
in the case of an H–2A worker if able, willing, and qualified eligible 
individuals are not actually available at the time such labor or 
services are required and a certification was denied in whole or in 
part because of the availability of qualified workers. If the em-
ployer asserts that any eligible individual who has been referred is 
not able, willing, or qualified, the burden of proof is on the em-
ployer to establish that the individual referred is not able, willing, 
or qualified because of employment-related reasons. 

ø(f) VIOLATORS DISQUALIFIED FOR 5 YEARS.—An alien may not be 
admitted to the United States as a temporary agricultural worker 
if the alien was admitted to the United States as such a worker 
within the previous five-year period and the alien during that pe-
riod violated a term or condition of such previous admission. 

ø(g) AUTHORIZATIONS OF APPROPRIATIONS.—(1) There are author-
ized to be appropriated for each fiscal year, beginning with fiscal 
year 1987, $10,000,000 for the purposes— 

ø(A) of recruiting domestic workers for temporary labor and 
services which might otherwise be performed by non-
immigrants described in section 101(a)(15)(H)(ii)(a), and 
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ø(B) of monitoring terms and conditions under which such 
nonimmigrants (and domestic workers employed by the same 
employers) are employed in the United States. 

ø(2) The Secretary of Labor is authorized to take such actions, 
including imposing appropriate penalties and seeking appropriate 
injunctive relief and specific performance of contractual obligations, 
as may be necessary to assure employer compliance with terms and 
conditions of employment under this section. 

ø(3) There are authorized to be appropriated for each fiscal year, 
beginning with fiscal year 1987, such sums as may be necessary for 
the purpose of enabling the Secretary of Labor to make determina-
tions and certifications under this section and under section 
212(a)(5)(A)(i). 

ø(4) There are authorized to be appropriated for each fiscal year, 
beginning with fiscal year 1987, such sums as may be necessary for 
the purposes of enabling the Secretary of Agriculture to carry out 
the Secretary’s duties and responsibilities under this section. 

ø(h) MISCELLANEOUS PROVISIONS.—(1) The Attorney General 
shall provide for such endorsement of entry and exit documents of 
nonimmigrants described in section 101(a)(15)(H)(ii) as may be nec-
essary to carry out this section and to provide notice for purposes 
of section 274A. 

ø(2) The provisions of subsections (a) and (c) of section 214 and 
the provisions of this section preempt any State or local law regu-
lating admissibility of nonimmigrant workers. 

ø(i) DEFINITIONS.—For purposes of this section: 
ø(1) The term ‘‘eligible individual’’ means, with respect to 

employment, an individual who is not an unauthorized alien 
(as defined in section 274A(h)(3) with respect to that employ-
ment. 

ø(2) The term ‘‘H–2A worker’’ means a nonimmigrant de-
scribed in section 101(a)(15)(H)(ii)(a).¿ 

SEC. 218. ADMISSION OF TEMPORARY H–2A WORKERS. 
(a) LABOR CERTIFICATION CONDITIONS.—The Secretary of Home-

land Security may not approve a petition to admit an H–2A worker 
unless the Secretary of Labor has certified that— 

(1) there are not sufficient United States workers who are 
able, willing and qualified, and who will be available at the 
time and place needed, to perform the agricultural labor or 
services described in the petition; and 

(2) the employment of the H–2A worker in such labor or serv-
ices will not adversely affect the wages and working conditions 
of workers in the United States who are similarly employed. 

(b) H–2A PETITION REQUIREMENTS.—An employer filing a petition 
for an H–2A worker to perform agricultural labor or services shall 
attest to and demonstrate compliance, as and when appropriate, 
with all applicable requirements under this section, including the 
following: 

(1) NEED FOR LABOR OR SERVICES.—The employer has de-
scribed the need for agricultural labor or services in a job order 
that includes a description of the nature and location of the 
work to be performed, the anticipated period or periods (ex-
pected start and end dates) for which the workers will be need-
ed, and the number of job opportunities in which the employer 
seeks to employ the workers. 

VerDate Sep 11 2014 23:25 Dec 11, 2019 Jkt 099006 PO 00000 Frm 00160 Fmt 6659 Sfmt 6603 E:\HR\OC\HR328P1.XXX HR328P1ai
ki

ng
 o

n 
D

S
K

30
JT

08
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



161 

(2) NONDISPLACEMENT OF UNITED STATES WORKERS.—The 
employer has not and will not displace United States workers 
employed by the employer during the period of employment of 
the H–2A worker and during the 60-day period immediately 
preceding such period of employment in the job for which the 
employer seeks approval to employ the H–2A worker. 

(3) STRIKE OR LOCKOUT.—Each place of employment de-
scribed in the petition is not, at the time of filing the petition 
and until the petition is approved, subject to a strike or lockout 
in the course of a labor dispute. 

(4) RECRUITMENT OF UNITED STATES WORKERS.—The em-
ployer shall engage in the recruitment of United States workers 
as described in subsection (c) and shall hire such workers who 
are able, willing and qualified, and who will be available at the 
time and place needed, to perform the agricultural labor or 
services described in the petition. The employer may reject a 
United States worker only for lawful, job-related reasons. 

(5) WAGES, BENEFITS, AND WORKING CONDITIONS.—The em-
ployer shall offer and provide, at a minimum, the wages, bene-
fits, and working conditions required by this section to the H– 
2A worker and all United States workers who are similarly em-
ployed. The employer— 

(A) shall offer such United States workers not less than 
the same benefits, wages, and working conditions that the 
employer is offering or will provide to the H–2A worker; 
and 

(B) may not impose on such United States workers any 
restrictions or obligations that will not be imposed on the 
H–2A worker. 

(6) WORKERS’ COMPENSATION.—If the job opportunity is not 
covered by or is exempt from the State workers’ compensation 
law, the employer shall provide, at no cost to the worker, insur-
ance covering injury and disease arising out of, and in the 
course of, the worker’s employment which will provide benefits 
at least equal to those provided under the State workers’ com-
pensation law. 

(7) COMPLIANCE WITH LABOR AND EMPLOYMENT LAWS.—The 
employer shall comply with all applicable Federal, State and 
local employment-related laws and regulations. 

(c) RECRUITING REQUIREMENTS.— 
(1) IN GENERAL.—The employer may satisfy the recruitment 

requirement described in subsection (b)(4) by satisfying all of 
the following: 

(A) JOB ORDER.—As provided in subsection (h)(1), the 
employer shall complete a job order for posting on the elec-
tronic job registry maintained by the Secretary of Labor 
and for distribution by the appropriate State workforce 
agency. Such posting shall remain on the job registry as an 
active job order through the period described in paragraph 
(2)(B). 

(B) FORMER WORKERS.—At least 45 days before each start 
date identified in the petition, the employer shall— 

(i) make reasonable efforts to contact any United 
States worker the employer employed in the previous 
year in the same occupation and area of intended em-
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ployment for which an H–2A worker is sought (exclud-
ing workers who were terminated for cause or aban-
doned the worksite); and 

(ii) post such job opportunity in a conspicuous loca-
tion or locations at the place of employment. 

(C) POSITIVE RECRUITMENT.—During the period of re-
cruitment, the employer shall complete any other positive 
recruitment steps within a multi-State region of traditional 
or expected labor supply where the Secretary of Labor finds 
that there are a significant number of qualified United 
States workers who, if recruited, would be willing to make 
themselves available for work at the time and place needed. 

(2) PERIOD OF RECRUITMENT.— 
(A) IN GENERAL.—For purposes of this subsection, the pe-

riod of recruitment begins on the date on which the job 
order is posted on the online job registry and ends on the 
date that H–2A workers depart for the employer’s place of 
employment. For a petition involving more than 1 start 
date under subsection (h)(1)(C), the end of the period of re-
cruitment shall be determined by the date of departure of 
the H–2A workers for the final start date identified in the 
petition. 

(B) REQUIREMENT TO HIRE US WORKERS.— 
(i) IN GENERAL.—Notwithstanding the limitations of 

subparagraph (A), the employer will provide employ-
ment to any qualified United States worker who ap-
plies to the employer for any job opportunity included 
in the petition until the later of— 

(I) the date that is 30 days after the date on 
which work begins; or 

(II) the date on which— 
(aa) 33 percent of the work contract for the 

job opportunity has elapsed; or 
(bb) if the employer is a labor contractor, 50 

percent of the work contract for the job oppor-
tunity has elapsed. 

(ii) STAGGERED ENTRY.—For a petition involving 
more than 1 start date under subsection (h)(1)(C), each 
start date designated in the petition shall establish a 
separate job opportunity. An employer may not reject a 
United States worker because the worker is unable or 
unwilling to fill more than 1 job opportunity included 
in the petition. 

(iii) EXCEPTION.—Notwithstanding clause (i), the em-
ployer may offer a job opportunity to an H-2A worker 
instead of an alien granted certified agricultural work-
er status under title I of the Farm Workforce Mod-
ernization Act of 2019 if the H-2A worker was em-
ployed by the employer in each of 3 years during the 
most recent 4-year period. 

(3) RECRUITMENT REPORT.— 
(A) IN GENERAL.—The employer shall maintain a recruit-

ment report through the applicable period described in 
paragraph (2)(B) and submit regular updates through the 
electronic platform on the results of recruitment. The em-
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ployer shall retain the recruitment report, and all associ-
ated recruitment documentation, for a period of 3 years 
from the date of certification. 

(B) BURDEN OF PROOF.—If the employer asserts that any 
eligible individual who has applied or been referred is not 
able, willing or qualified, the employer bears the burden of 
proof to establish that the individual is not able, willing or 
qualified because of a lawful, employment-related reason. 

(d) WAGE REQUIREMENTS.— 
(1) IN GENERAL.—Each employer under this section will offer 

the worker, during the period of authorized employment, wages 
that are at least the greatest of— 

(A) the agreed-upon collective bargaining wage; 
(B) the adverse effect wage rate (or any successor wage es-

tablished under paragraph (7)); 
(C) the prevailing wage (hourly wage or piece rate); or 
(D) the Federal or State minimum wage. 

(2) ADVERSE EFFECT WAGE RATE DETERMINATIONS.— 
(A) IN GENERAL.—Except as provided under subpara-

graph (B), the applicable adverse effect wage rate for each 
State and occupational classification for a calendar year 
shall be as follows: 

(i) The annual average hourly wage for the occupa-
tional classification in the State or region as reported 
by the Secretary of Agriculture based on a wage survey 
conducted by such Secretary. 

(ii) If a wage described in clause (i) is not reported, 
the national annual average hourly wage for the occu-
pational classification as reported by the Secretary of 
Agriculture based on a wage survey conducted by such 
Secretary. 

(iii) If a wage described in clause (i) or (ii) is not re-
ported, the Statewide annual average hourly wage for 
the standard occupational classification as reported by 
the Secretary of Labor based on a wage survey con-
ducted by such Secretary. 

(iv) If a wage described in clause (i), (ii), or (iii) is 
not reported, the national average hourly wage for the 
occupational classification as reported by the Secretary 
of Labor based on a wage survey conducted by such 
Secretary. 

(B) LIMITATIONS ON WAGE FLUCTUATIONS.— 
(i) WAGE FREEZE FOR CALENDAR YEAR 2020.—For cal-

endar year 2020, the adverse effect wage rate for each 
State and occupational classification under this sub-
section shall be the adverse effect wage rate that was 
in effect for H–2A workers in the applicable State in 
calendar year 2019. 

(ii) CALENDAR YEARS 2021 THROUGH 2029.—For each 
of calendar years 2021 through 2029, the adverse effect 
wage rate for each State and occupational classifica-
tion under this subsection shall be the wage calculated 
under subparagraph (A), except that such wage may 
not— 
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(I) be more than 1.5 percent lower than the wage 
in effect for H–2A workers in the applicable State 
and occupational classification in the immediately 
preceding calendar year; 

(II) except as provided in clause (III), be more 
than 3.25 percent higher than the wage in effect 
for H–2A workers in the applicable State and occu-
pational classification in the immediately pre-
ceding calendar year; and 

(III) if the application of clause (II) results in a 
wage that is lower than 110 percent of the applica-
ble Federal or State minimum wage, be more than 
4.25 percent higher than the wage in effect for H– 
2A workers in the applicable State and occupa-
tional classification in the immediately preceding 
calendar year. 

(iii) CALENDAR YEARS AFTER 2029.—For any calendar 
year after 2029, the applicable wage rate described in 
paragraph (1)(B) shall be the wage rate established 
pursuant to paragraph (7)(D). Until such wage rate is 
effective, the adverse effect wage rate for each State 
and occupational classification under this subsection 
shall be the wage calculated under subparagraph (A), 
except that such wage may not be more than 1.5 per-
cent lower or 3.25 percent higher than the wage in ef-
fect for H–2A workers in the applicable State and occu-
pational classification in the immediately preceding 
calendar year. 

(3) MULTIPLE OCCUPATIONS.—If the primary job duties for the 
job opportunity described in the petition do not fall within a 
single occupational classification, the applicable wage rates 
under subparagraphs (B) and (C) of paragraph (1) for the job 
opportunity shall be based on the highest such wage rates for 
all applicable occupational classifications. 

(4) PUBLICATION; WAGES IN EFFECT.— 
(A) PUBLICATION.—Prior to the start of each calendar 

year, the Secretary of Labor shall publish the applicable 
adverse effect wage rate (or successor wage rate, if any), 
and prevailing wage if available, for each State and occu-
pational classification through notice in the Federal Reg-
ister. 

(B) JOB ORDERS IN EFFECT.—Except as provided in sub-
paragraph (C), publication by the Secretary of Labor of an 
updated adverse effect wage rate or prevailing wage for a 
State and occupational classification shall not affect the 
wage rate guaranteed in any approved job order for which 
recruitment efforts have commenced at the time of publica-
tion. 

(C) EXCEPTION FOR YEAR-ROUND JOBS.—If the Secretary 
of Labor publishes an updated adverse effect wage rate or 
prevailing wage for a State and occupational classification 
concerning a petition described in subsection (i), and the 
updated wage is higher than the wage rate guaranteed in 
the work contract, the employer shall pay the updated wage 
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not later than 14 days after publication of the updated 
wage in the Federal Register. 

(5) WORKERS PAID ON A PIECE RATE OR OTHER INCENTIVE 
BASIS.—If an employer pays by the piece rate or other incentive 
method and requires 1 or more minimum productivity stand-
ards as a condition of job retention, such standards shall be 
specified in the job order and shall be no more than those nor-
mally required (at the time of the first petition for H–2A work-
ers) by other employers for the activity in the area of intended 
employment, unless the Secretary of Labor approves a higher 
minimum standard resulting from material changes in produc-
tion methods. 

(6) GUARANTEE OF EMPLOYMENT.— 
(A) OFFER TO WORKER.—The employer shall guarantee 

the worker employment for the hourly equivalent of at least 
three-fourths of the work days of the total period of employ-
ment, beginning with the first work day after the arrival of 
the worker at the place of employment and ending on the 
date specified in the job offer. For purposes of this subpara-
graph, the hourly equivalent means the number of hours in 
the work days as stated in the job offer and shall exclude 
the worker’s Sabbath and Federal holidays. If the employer 
affords the worker less employment than that required 
under this paragraph, the employer shall pay the worker 
the amount which the worker would have earned had the 
worker, in fact, worked for the guaranteed number of 
hours. 

(B) FAILURE TO WORK.—Any hours which the worker fails 
to work, up to a maximum of the number of hours specified 
in the job offer for a work day, when the worker has been 
offered an opportunity to do so, and all hours of work actu-
ally performed (including voluntary work in excess of the 
number of hours specified in the job offer in a work day, 
on the worker’s Sabbath, or on Federal holidays) may be 
counted by the employer in calculating whether the period 
of guaranteed employment has been met. 

(C) ABANDONMENT OF EMPLOYMENT; TERMINATION FOR 
CAUSE.—If the worker voluntarily abandons employment 
without good cause before the end of the contract period, or 
is terminated for cause, the worker is not entitled to the 
guarantee of employment described in subparagraph (A). 

(D) CONTRACT IMPOSSIBILITY.—If, before the expiration of 
the period of employment specified in the job offer, the serv-
ices of the worker are no longer required for reasons beyond 
the control of the employer due to any form of natural dis-
aster before the guarantee in subparagraph (A) is fulfilled, 
the employer may terminate the worker’s employment. In 
the event of such termination, the employer shall fulfill the 
employment guarantee in subparagraph (A) for the work 
days that have elapsed from the first work day after the ar-
rival of the worker to the termination of employment. The 
employer shall make efforts to transfer a United States 
worker to other comparable employment acceptable to the 
worker. If such transfer is not affected, the employer shall 
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provide the return transportation required in subsection 
(f)(2). 

(7) WAGE STANDARDS AFTER 2029.— 
(A) STUDY OF ADVERSE EFFECT WAGE RATE.—Beginning 

in fiscal year 2026, the Secretary of Agriculture and Sec-
retary of Labor shall jointly conduct a study that address-
es— 

(i) whether the employment of H–2A workers has de-
pressed the wages of United States farm workers; 

(ii) whether an adverse effect wage rate is necessary 
to protect the wages of United States farm workers in 
occupations in which H–2A workers are employed; 

(iii) whether alternative wage standards would be 
sufficient to prevent wages in occupations in which H– 
2A workers are employed from falling below the wage 
level that would have prevailed in the absence of H–2A 
employment; 

(iv) whether any changes are warranted in the cur-
rent methodologies for calculating the adverse effect 
wage rate and the prevailing wage rate; and 

(v) recommendations for future wage protection 
under this section. 

(B) FINAL REPORT.—Not later than October 1, 2027, the 
Secretary of Agriculture and Secretary of Labor shall joint-
ly prepare and submit a report to the Congress setting forth 
the findings of the study conducted under subparagraph 
(A) and recommendations for future wage protections under 
this section. 

(C) CONSULTATION.—In conducting the study under sub-
paragraph (A) and preparing the report under subpara-
graph (B), the Secretary of Agriculture and Secretary of 
Labor shall consult with representatives of agricultural em-
ployers and an equal number of representatives of agricul-
tural workers, at the national, State and local level. 

(D) WAGE DETERMINATION AFTER 2029.—Upon publication 
of the report described in subparagraph (B), the Secretary 
of Labor, in consultation with and the approval of the Sec-
retary of Agriculture, shall make a rule to establish a proc-
ess for annually determining the wage rate for purposes of 
paragraph (1)(B) for fiscal years after 2029. Such process 
shall be designed to ensure that the employment of H-2A 
workers does not undermine the wages and working condi-
tions of similarly employed United States workers. 

(e) HOUSING REQUIREMENTS.—Employers shall furnish housing 
in accordance with regulations established by the Secretary of 
Labor. Such regulations shall be consistent with the following: 

(1) IN GENERAL.—The employer shall be permitted at the em-
ployer’s option to provide housing meeting applicable Federal 
standards for temporary labor camps or to secure housing 
which meets the local standards for rental and/or public ac-
commodations or other substantially similar class of habitation: 
Provided, That in the absence of applicable local standards, 
State standards for rental and/or public accommodations or 
other substantially similar class of habitation shall be met: Pro-
vided further, That in the absence of applicable local or State 
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standards, Federal temporary labor camp standards shall 
apply. 

(2) FAMILY HOUSING.—Except as otherwise provided in sub-
section (i)(5), the employer shall provide family housing to 
workers with families who request it when it is the prevailing 
practice in the area and occupation of intended employment to 
provide family housing. 

(3) UNITED STATES WORKERS.—Notwithstanding paragraphs 
(1) and (2), an employer is not required to provide housing to 
United States workers who are reasonably able to return to 
their residence within the same day. 

(4) TIMING OF INSPECTION.— 
(A) IN GENERAL.—The Secretary of Labor or designee 

shall make a determination as to whether the housing fur-
nished by an employer for a worker meets the requirements 
imposed by this subsection prior to the date on which the 
Secretary of Labor is required to make a certification with 
respect to a petition for the admission of such worker. 

(B) TIMELY INSPECTION.—The Secretary of Labor shall 
provide a process for— 

(i) an employer to request inspection of housing up to 
60 days before the date on which the employer will file 
a petition under this section; and 

(ii) annual inspection of housing for workers who are 
engaged in agricultural employment that is not of a 
seasonal or temporary nature. 

(f) TRANSPORTATION REQUIREMENTS.— 
(1) TRAVEL TO PLACE OF EMPLOYMENT.—A worker who com-

pletes 50 percent of the period of employment specified in the 
job order shall be reimbursed by the employer for the cost of the 
worker’s transportation and subsistence from the place from 
which the worker came to work for the employer (or place of last 
employment, if the worker traveled from such place) to the place 
of employment. 

(2) TRAVEL FROM PLACE OF EMPLOYMENT.—For a worker who 
completes the period of employment specified in the job order or 
who is terminated without cause, the employer shall provide or 
pay for the worker’s transportation and subsistence from the 
place of employment to the place from which the worker, dis-
regarding intervening employment, came to work for the em-
ployer, or to the place of next employment, if the worker has 
contracted with a subsequent employer who has not agreed to 
provide or pay for the worker’s transportation and subsistence 
to such subsequent employer’s place of employment. 

(3) LIMITATION.— 
(A) AMOUNT OF REIMBURSEMENT.—Except as provided in 

subparagraph (B), the amount of reimbursement provided 
under paragraph (1) or (2) to a worker need not exceed the 
lesser of— 

(i) the actual cost to the worker of the transportation 
and subsistence involved; or 

(ii) the most economical and reasonable common car-
rier transportation charges and subsistence costs for 
the distance involved. 
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(B) DISTANCE TRAVELED.—For travel to or from the work-
er’s home country, if the travel distance between the work-
er’s home and the relevant consulate is 50 miles or less, re-
imbursement for transportation and subsistence may be 
based on transportation to or from the consulate. 

(g) HEAT ILLNESS PREVENTION PLAN.—The employer shall main-
tain a reasonable plan that describes the employer’s procedures for 
the prevention of heat illness, including appropriate training, access 
to water and shade, the provision of breaks, and the protocols for 
emergency response. Such plan shall— 

(1) be in writing in English and, to the extent necessary, any 
language common to a significant portion of the workers if they 
are not fluent in English; and 

(2) be posted at a conspicuous location at the worksite and 
provided to employees prior to the commencement of labor or 
services. 

(h) H–2A PETITION PROCEDURES.— 
(1) SUBMISSION OF PETITION AND JOB ORDER.— 

(A) IN GENERAL.—The employer shall submit information 
required for the adjudication of the H–2A petition, includ-
ing a job order, through the electronic platform no more 
than 75 calendar days and no fewer than 60 calendar days 
before the employer’s first date of need specified in the peti-
tion. 

(B) FILING BY AGRICULTURAL ASSOCIATIONS.—An associa-
tion of agricultural producers that use agricultural services 
may file an H–2A petition under subparagraph (A). If an 
association is a joint or sole employer of workers who per-
form agricultural labor or services, H–2A workers may be 
used for the approved job opportunities of any of the asso-
ciation’s producer members and such workers may be 
transferred among its producer members to perform the ag-
ricultural labor or services for which the petition was ap-
proved. 

(C) PETITIONS INVOLVING STAGGERED ENTRY.— 
(i) IN GENERAL.—Except as provided in clause (ii), an 

employer may file a petition involving employment in 
the same occupational classification and same area of 
intended employment with multiple start dates if— 

(I) the petition involves temporary or seasonal 
employment and no more than 10 start dates; 

(II) the multiple start dates share a common end 
date that is no longer than 1 year after the first 
start date; 

(III) no more than 120 days separate the first 
start date and the final start date listed in the pe-
tition; and 

(IV) the need for multiple start dates arises from 
variations in labor needs associated with the job 
opportunity identified in the petition. 

(ii) LABOR CONTRACTORS.—A labor contractor may 
not file a petition described in clause (i) unless the 
labor contractor— 

(I) is filing as a joint employer with its 
contractees, or is operating in a State in which 
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joint employment and liability between the labor 
contractor and its contractees is otherwise estab-
lished; or 

(II) has posted and is maintaining a premium 
surety bond as described in subsection (l)(1). 

(2) LABOR CERTIFICATION.— 
(A) REVIEW OF JOB ORDER.— 

(i) IN GENERAL.—The Secretary of Labor, in con-
sultation with the relevant State workforce agency, 
shall review the job order for compliance with this sec-
tion and notify the employer through the electronic 
platform of any deficiencies not later than 7 business 
days from the date the employer submits the necessary 
information required under paragraph (1)(A). The em-
ployer shall be provided 5 business days to respond to 
any such notice of deficiency. 

(ii) STANDARD.—The job order must include all ma-
terial terms and conditions of employment, including 
the requirements of this section, and must be otherwise 
consistent with the minimum standards provided 
under Federal, State or local law. In considering the 
question of whether a specific qualification is appro-
priate in a job order, the Secretary of Labor shall apply 
the normal and accepted qualification required by non- 
H–2A employers in the same or comparable occupa-
tions and crops. 

(iii) EMERGENCY PROCEDURES.—The Secretary of 
Labor shall establish emergency procedures for the cur-
ing of deficiencies that cannot be resolved during the 
period described in clause (i). 

(B) APPROVAL OF JOB ORDER.— 
(i) IN GENERAL.—Upon approval of the job order, the 

Secretary of Labor shall immediately place for public 
examination a copy of the job order on the online job 
registry, and the State workforce agency serving the 
area of intended employment shall commence the re-
cruitment of United States workers. 

(ii) REFERRAL OF UNITED STATES WORKERS.—The 
Secretary of Labor and State workforce agency shall 
keep the job order active until the end of the period de-
scribed in subsection (c)(2) and shall refer to the em-
ployer each United States worker who applies for the 
job opportunity. 

(C) REVIEW OF INFORMATION FOR DEFICIENCIES.—Within 
7 business days of the approval of the job order, the Sec-
retary of Labor shall review the information necessary to 
make a labor certification and notify the employer through 
the electronic platform if such information does not meet 
the standards for approval. Such notification shall include 
a description of any deficiency, and the employer shall be 
provided 5 business days to cure such deficiency. 

(D) CERTIFICATION AND AUTHORIZATION OF WORKERS.— 
Not later than 30 days before the date that labor or services 
are first required to be performed, the Secretary of Labor 
shall issue the requested labor certification if the Secretary 
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determines that the requirements for certification set forth 
in this section have been met. 

(E) EXPEDITED ADMINISTRATIVE APPEALS OF CERTAIN DE-
TERMINATIONS.—The Secretary of Labor shall by regulation 
establish a procedure for an employer to request the expe-
dited review of a denial of a labor certification under this 
section, or the revocation of such a certification. Such pro-
cedure shall require the Secretary to expeditiously, but no 
later than 72 hours after expedited review is requested, 
issue a de novo determination on a labor certification that 
was denied in whole or in part because of the availability 
of able, willing and qualified workers if the employer dem-
onstrates, consistent with subsection (c)(3)(B), that such 
workers are not actually available at the time or place such 
labor or services are required. 

(3) PETITION DECISION.— 
(A) IN GENERAL.—Not later than 7 business days after 

the Secretary of Labor issues the certification, the Secretary 
of Homeland Security shall issue a decision on the petition 
and shall transmit a notice of action to the petitioner via 
the electronic platform. 

(B) APPROVAL.—Upon approval of a petition under this 
section, the Secretary of Homeland Security shall ensure 
that such approval is noted in the electronic platform and 
is available to the Secretary of State and U.S. Customs and 
Border Protection, as necessary, to facilitate visa issuance 
and admission. 

(C) PARTIAL APPROVAL.—A petition for multiple named 
beneficiaries may be partially approved with respect to eli-
gible beneficiaries notwithstanding the ineligibility, or po-
tential ineligibility, of one or more other beneficiaries. 

(D) POST-CERTIFICATION AMENDMENTS.—The Secretary of 
Labor shall provide a process for amending a request for 
labor certification in conjunction with an H–2A petition, 
subsequent to certification by the Secretary of Labor, in 
cases in which the requested amendment does not materi-
ally change the petition (including the job order). 

(4) ROLES OF AGRICULTURAL ASSOCIATIONS.— 
(A) MEMBER’S VIOLATION DOES NOT NECESSARILY DIS-

QUALIFY ASSOCIATION OR OTHER MEMBERS.—If an indi-
vidual producer member of a joint employer association is 
determined to have committed an act that results in the de-
nial of a petition with respect to the member, the denial 
shall apply only to that member of the association unless 
the Secretary of Labor determines that the association or 
other member participated in, had knowledge of, or reason 
to know of, the violation. 

(B) ASSOCIATION’S VIOLATION DOES NOT NECESSARILY 
DISQUALIFY MEMBERS.— 

(i) If an association representing agricultural pro-
ducers as a joint employer is determined to have com-
mitted an act that results in the denial of a petition 
with respect to the association, the denial shall apply 
only to the association and does not apply to any indi-
vidual producer member of the association unless the 
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Secretary of Labor determines that the member partici-
pated in, had knowledge of, or reason to know of, the 
violation. 

(ii) If an association of agricultural producers cer-
tified as a sole employer is determined to have com-
mitted an act that results in the denial of a petition 
with respect to the association, no individual producer 
member of such association may be the beneficiary of 
the services of H–2A workers in the commodity and oc-
cupation in which such aliens were employed by the as-
sociation which was denied during the period such de-
nial is in force, unless such producer member employs 
such aliens in the commodity and occupation in ques-
tion directly or through an association which is a joint 
employer of such workers with the producer member. 

(5) SPECIAL PROCEDURES.—The Secretary of Labor, in con-
sultation with the Secretary of Agriculture and Secretary of 
Homeland Security, may by regulation establish alternate pro-
cedures that reasonably modify program requirements under 
this section, when the Secretary determines that such modifica-
tions are required due to the unique nature of the work in-
volved. 

(6) CONSTRUCTION OCCUPATIONS.—An employer may not file 
a petition under this section on behalf of a worker if the major-
ity of the worker’s duties will fall within a construction or ex-
traction occupational classification. 

(i) NON-TEMPORARY OR -SEASONAL NEEDS.— 
(1) IN GENERAL.—Notwithstanding the requirement in section 

101(a)(15)(H)(ii)(a) that the agricultural labor or services per-
formed by an H–2A worker be of a temporary or seasonal na-
ture, the Secretary of Homeland Security may, consistent with 
the provisions of this subsection, approve a petition for an H– 
2A worker to perform agricultural services or labor that is not 
of a temporary or seasonal nature. 

(2) NUMERICAL LIMITATIONS.— 
(A) FIRST 3 FISCAL YEARS.—The total number of aliens 

who may be issued visas or otherwise provided H–2A non-
immigrant status under paragraph (1) for the first fiscal 
year during which the first visa is issued under such para-
graph and for each of the following two fiscal years may 
not exceed 20,000. 

(B) FISCAL YEARS 4 THROUGH 10.— 
(i) IN GENERAL.—The total number of aliens who 

may be issued visas or otherwise provided H–2A non-
immigrant status under paragraph (1) for the first fis-
cal year following the fiscal years referred to in sub-
paragraph (A) and for each of the following six fiscal 
years may not exceed a numerical limitation jointly im-
posed by the Secretary of Agriculture and Secretary of 
Labor in accordance with clause (ii). 

(ii) ANNUAL ADJUSTMENTS.—For each fiscal year re-
ferred to in clause (i), the Secretary of Agriculture and 
Secretary of Labor, in consultation with the Secretary 
of Homeland Security, shall establish a numerical lim-
itation for purposes of clause (i). Such numerical limi-
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tation may not be lower 20,000 and may not vary by 
more than 12.5 percent compared to the numerical lim-
itation applicable to the immediately preceding fiscal 
year. In establishing such numerical limitation, the 
Secretaries shall consider appropriate factors, includ-
ing— 

(I) a demonstrated shortage of agricultural 
workers; 

(II) the level of unemployment and underemploy-
ment of agricultural workers during the preceding 
fiscal year; 

(III) the number of H–2A workers sought by em-
ployers during the preceding fiscal year to engage 
in agricultural labor or services not of a temporary 
or seasonal nature; 

(IV) the number of such H–2A workers issued a 
visa in the most recent fiscal year who remain in 
the United States in compliance with the terms of 
such visa; 

(V) the estimated number of United States work-
ers, including workers who obtained certified agri-
cultural worker status under title I of the Farm 
Workforce Modernization Act of 2019, who worked 
during the preceding fiscal year in agricultural 
labor or services not of a temporary or seasonal 
nature; 

(VI) the number of such United States workers 
who accepted jobs offered by employers using the 
online job registry during the preceding fiscal year; 

(VII) any growth or contraction of the United 
States agricultural industry that has increased or 
decreased the demand for agricultural workers; 
and 

(VIII) any changes in the real wages paid to ag-
ricultural workers in the United States as an indi-
cation of a shortage or surplus of agricultural 
labor. 

(C) SUBSEQUENT FISCAL YEARS.—For each fiscal year fol-
lowing the fiscal years referred to in subparagraph (B), the 
Secretary of Agriculture and Secretary of Labor shall joint-
ly determine, in consultation with the Secretary of Home-
land Security, and after considering appropriate factors, in-
cluding those factors listed in subclauses (I) through (VIII) 
of subparagraph (B)(ii), whether to establish a numerical 
limitation for that fiscal year. If a numerical limitation is 
so established— 

(i) such numerical limitation may not be lower than 
highest number of aliens admitted under this sub-
section in any of the three fiscal years immediately pre-
ceding the fiscal year for which the numerical limita-
tion is to be established; and 

(ii) the total number of aliens who may be issued 
visas or otherwise provided H–2A nonimmigrant status 
under paragraph (1) for that fiscal year may not exceed 
such numerical limitation. 
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(D) EMERGENCY PROCEDURES.—The Secretary of Agri-
culture and Secretary of Labor, in consultation with the 
Secretary of Homeland Security, shall jointly establish by 
regulation procedures for immediately adjusting a numer-
ical limitation imposed under subparagraph (B) or (C) to 
account for significant labor shortages. 

(3) ALLOCATION OF VISAS.— 
(A) BI-ANNUAL ALLOCATION.—The annual allocation of 

visas described in paragraph (2) shall be evenly allocated 
between two halves of the fiscal year unless the Secretary 
of Homeland Security, in consultation with the Secretary of 
Agriculture and Secretary of Labor, determines that an al-
ternative allocation would better accommodate demand for 
visas. Any unused visas in the first half of the fiscal year 
shall be added to the allocation for the subsequent half of 
the same fiscal year. 

(B) RESERVE FOR DAIRY LABOR OR SERVICES.— 
(i) IN GENERAL.—Of the visa numbers made avail-

able in each half of the fiscal year pursuant to sub-
paragraph (A), 50 percent of such visas shall be re-
served for employers filing petitions seeking H–2A 
workers to engage in agricultural labor or services in 
the dairy industry. 

(ii) EXCEPTION.—If, after four months have elapsed 
in one half of the fiscal year, the Secretary of Home-
land Security determines that application of clause (i) 
will result in visas going unused during that half of 
the fiscal year, clause (i) shall not apply to visas under 
this paragraph during the remainder of such calendar 
half. 

(4) ANNUAL ROUND TRIP HOME.— 
(A) IN GENERAL.—In addition to the other requirements 

of this section, an employer shall provide H–2A workers 
employed under this subsection, at no cost to such workers, 
with annual round trip travel, including transportation 
and subsistence during travel, to their homes in their com-
munities of origin. The employer must provide such travel 
within 14 months of the initiation of the worker’s employ-
ment, and no more than 14 months can elapse between 
each required period of travel. 

(B) LIMITATION.—The cost of travel under subparagraph 
(A) need not exceed the lesser of— 

(i) the actual cost to the worker of the transportation 
and subsistence involved; or 

(ii) the most economical and reasonable common car-
rier transportation charges and subsistence costs for 
the distance involved. 

(5) FAMILY HOUSING.—An employer seeking to employ an H– 
2A worker pursuant to this subsection shall offer family hous-
ing to workers with families if such workers are engaged in ag-
ricultural employment that is not of a seasonal or temporary 
nature. The worker may reject such an offer. The employer may 
not charge the worker for the worker’s housing, except that if 
the worker accepts family housing, a prorated rent based on the 
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fair market value for such housing may be charged for the 
worker’s family members. 

(6) WORKPLACE SAFETY PLAN FOR DAIRY EMPLOYEES.— 
(A) IN GENERAL.—If an employer is seeking to employ a 

worker in agricultural labor or services in the dairy indus-
try pursuant to this subsection, the employer must report 
incidents consistent with the requirements under section 
1904.39 of title 29, Code of Federal Regulations, and main-
tain an effective worksite safety and compliance plan to 
prevent workplace accidents and otherwise ensure safety. 
Such plan shall— 

(i) be in writing in English and, to the extent nec-
essary, any language common to a significant portion 
of the workers if they are not fluent in English; and 

(ii) be posted at a conspicuous location at the work-
site and provided to employees prior to the commence-
ment of labor or services. 

(B) CONTENTS OF PLAN.—The Secretary of Labor, in con-
sultation with the Secretary of Agriculture, shall establish 
by regulation the minimum requirements for the plan de-
scribed in subparagraph (A). Such plan shall include 
measures to— 

(i) require workers (other than the employer’s family 
members) whose positions require contact with animals 
to complete animal care training, including animal 
handling and job-specific animal care; 

(ii) protect against sexual harassment and violence, 
resolve complaints involving harassment or violence, 
and protect against retaliation against workers report-
ing harassment or violence; and 

(iii) contain other provisions necessary for ensuring 
workplace safety, as determined by the Secretary of 
Labor, in consultation with the Secretary of Agri-
culture. 

(j) ELIGIBILITY FOR H-2A STATUS AND ADMISSION TO THE UNITED 
STATES.— 

(1) DISQUALIFICATION.—An alien shall be ineligible for ad-
mission to the United States as an H–2A worker pursuant to a 
petition filed under this section if the alien was admitted to the 
United States as an H–2A worker within the past 5 years of the 
date the petition was filed and— 

(A) violated a material provision of this section, includ-
ing the requirement to promptly depart the United States 
when the alien’s authorized period of admission has ex-
pired, unless the alien has good cause for such failure to 
depart; or 

(B) otherwise violated a term or condition of admission 
into the United States as an H–2A worker. 

(2) VISA VALIDITY.—A visa issued to an H–2A worker shall be 
valid for three years and shall allow for multiple entries during 
the approved period of admission. 

(3) PERIOD OF AUTHORIZED STAY; ADMISSION.— 
(A) IN GENERAL.—An alien admissible as an H–2A work-

er shall be authorized to stay in the United States for the 
period of employment specified in the petition approved by 
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the Secretary of Homeland Security under this section. The 
maximum continuous period of authorized stay for an H– 
2A worker is 36 months. 

(B) REQUIREMENT TO REMAIN OUTSIDE THE UNITED 
STATES.—In the case of an H–2A worker whose maximum 
continuous period of authorized stay (including any exten-
sions) has expired, the alien may not again be eligible for 
such stay until the alien remains outside the United States 
for a cumulative period of at least 45 days. 

(C) EXCEPTIONS.—The Secretary of Homeland Security 
shall deduct absences from the United States that take 
place during an H–2A worker’s period of authorized stay 
from the period that the alien is required to remain outside 
the United States under subparagraph (B), if the alien or 
the alien’s employer requests such a deduction, and pro-
vides clear and convincing proof that the alien qualifies for 
such a deduction. Such proof shall consist of evidence in-
cluding, but not limited to, arrival and departure records, 
copies of tax returns, and records of employment abroad. 

(D) ADMISSION.—In addition to the maximum continuous 
period of authorized stay, an H–2A worker’s authorized pe-
riod of admission shall include an additional period of 10 
days prior to the beginning of the period of employment for 
the purpose of traveling to the place of employment and 45 
days at the end of the period of employment for the purpose 
of traveling home or seeking an extension of status based 
on a subsequent offer of employment if the worker has not 
reached the maximum continuous period of authorized stay 
under subparagraph (A) (subject to the exceptions in sub-
paragraph (C)). 

(4) CONTINUING H-2A WORKERS.— 
(A) SUCCESSIVE EMPLOYMENT.—An H–2A worker is au-

thorized to start new or concurrent employment upon the 
filing of a nonfrivolous H–2A petition, or as of the re-
quested start date, whichever is later if— 

(i) the petition to start new or concurrent employment 
was filed prior to the expiration of the H–2A worker’s 
period of admission as defined in paragraph (3)(D); 
and 

(ii) the H–2A worker has not been employed without 
authorization in the United States from the time of last 
admission to the United States in H–2A status through 
the filing of the petition for new employment. 

(B) PROTECTION DUE TO IMMIGRANT VISA BACKLOGS.— 
Notwithstanding the limitations on the period of authorized 
stay described in paragraph (3), any H–2A worker who— 

(i) is the beneficiary of an approved petition, filed 
under section 204(a)(1)(E) or (F) for preference status 
under section 203(b)(3)(A)(iii); and 

(ii) is eligible to be granted such status but for the 
annual limitations on visas under section 203(b)(3)(A), 

may apply for, and the Secretary of Homeland Security 
may grant, an extension of such nonimmigrant status until 
the Secretary of Homeland Security issues a final adminis-
trative decision on the alien’s application for adjustment of 
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status or the Secretary of State issues a final decision on 
the alien’s application for an immigrant visa. 

(5) ABANDONMENT OF EMPLOYMENT.— 
(A) IN GENERAL.—Except as provided in subparagraph 

(B), an H–2A worker who abandons the employment which 
was the basis for the worker’s authorized stay, without good 
cause, shall be considered to have failed to maintain H–2A 
status and shall depart the United States or be subject to 
removal under section 237(a)(1)(C)(i). 

(B) GRACE PERIOD TO SECURE NEW EMPLOYMENT.—An H– 
2A worker shall not be considered to have failed to main-
tain H–2A status solely on the basis of a cessation of the 
employment on which the alien’s classification was based 
for a period of 45 consecutive days, or until the end of the 
authorized validity period, whichever is shorter, once dur-
ing each authorized validity period. 

(k) REQUIRED DISCLOSURES.— 
(1) DISCLOSURE OF WORK CONTRACT.—Not later than the time 

the H–2A worker applies for a visa, the employer shall provide 
the worker with a copy of the work contract that includes the 
disclosures and rights under this section (or in the absence of 
such a contract, a copy of the job order and proof of the certifi-
cation described in subparagraphs (B) and (D) of subsection 
(h)(2)). An H–2A worker moving from one H–2A employer to a 
subsequent H–2A employer shall be provided with a copy of the 
new employment contract no later than the time an offer of em-
ployment is made by the subsequent employer. 

(2) HOURS AND EARNINGS STATEMENTS.—The employer shall 
furnish to H–2A workers, on or before each payday, in 1 or 
more written statements— 

(A) the worker’s total earnings for the pay period; 
(B) the worker’s hourly rate of pay, piece rate of pay, or 

both; 
(C) the hours of employment offered to the worker and 

the hours of employment actually worked; 
(D) if piece rates of pay are used, the units produced 

daily; 
(E) an itemization of the deductions made from the work-

er’s wages; and 
(F) any other information required by Federal, State or 

local law. 
(3) NOTICE OF WORKER RIGHTS.—The employer must post and 

maintain in a conspicuous location at the place of employment, 
a poster provided by the Secretary of Labor in English, and, to 
the extent necessary, any language common to a significant por-
tion of the workers if they are not fluent in English, which sets 
out the rights and protections for workers employed pursuant to 
this section. 

(l) LABOR CONTRACTORS; FOREIGN LABOR RECRUITERS; PROHIBI-
TION ON FEES.— 

(1) LABOR CONTRACTORS.— 
(A) SURETY BOND.—An employer that is a labor con-

tractor who seeks to employ H–2A workers shall maintain 
a surety bond in an amount required under subparagraph 
(B). Such bond shall be payable to the Secretary of Labor 
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or pursuant to the resolution of a civil or criminal pro-
ceeding, for the payment of wages and benefits, including 
any assessment of interest, owed to an H-2A worker or a 
similarly employed United States worker, or a United 
States worker who has been rejected or displaced in viola-
tion of this section. 

(B) AMOUNT OF BOND.—The Secretary of Labor shall an-
nually publish in the Federal Register a schedule of re-
quired bond amounts that are determined by such Sec-
retary to be sufficient for labor contractors to discharge fi-
nancial obligations under this section based on the number 
of workers the labor contractor seeks to employ and the 
wages such workers are required to be paid. 

(C) PREMIUM BOND.—A labor contractor seeking to file a 
petition involving more than 1 start date under subsection 
(h)(1)(C) shall maintain a surety bond that is at least 15 
percent higher than the applicable bond amount deter-
mined by the Secretary under subparagraph (B). 

(D) USE OF FUNDS.—Any sums paid to the Secretary 
under subparagraph (A) that are not paid to a worker be-
cause of the inability to do so within a period of 5 years 
following the date of a violation giving rise to the obliga-
tion to pay shall remain available to the Secretary without 
further appropriation until expended to support the enforce-
ment of this section. 

(2) FOREIGN LABOR RECRUITING.—If the employer has re-
tained the services of a foreign labor recruiter, the employer 
shall use a foreign labor recruiter registered under section 251 
of the Farm Workforce Modernization Act of 2019. 

(3) PROHIBITION AGAINST EMPLOYEES PAYING FEES.—Neither 
the employer nor its agents shall seek or receive payment of any 
kind from any worker for any activity related to the H–2A proc-
ess, including payment of the employer’s attorneys’ fees, applica-
tion fees, or recruitment costs. An employer and its agents may 
receive reimbursement for costs that are the responsibility and 
primarily for the benefit of the worker, such as government-re-
quired passport fees. 

(4) THIRD PARTY CONTRACTS.—The contract between an em-
ployer and any labor contractor or any foreign labor recruiter 
(or any agent of such labor contractor or foreign labor recruiter) 
whom the employer engages shall include a term providing for 
the termination of such contract for cause if the contractor or 
recruiter, either directly or indirectly, in the placement or re-
cruitment of H–2A workers seeks or receives payments or other 
compensation from prospective employees. Upon learning that a 
labor contractor or foreign labor recruiter has sought or col-
lected such payments, the employer shall so terminate any con-
tracts with such contractor or recruiter. 

(m) ENFORCEMENT AUTHORITY.— 
(1) IN GENERAL.—The Secretary of Labor is authorized to take 

such actions against employers, including imposing appropriate 
penalties and seeking monetary and injunctive relief and spe-
cific performance of contractual obligations, as may be nec-
essary to ensure compliance with the requirements of this sec-
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tion and with the applicable terms and conditions of employ-
ment. 

(2) COMPLAINT PROCESS.— 
(A) PROCESS.—The Secretary of Labor shall establish a 

process for the receipt, investigation, and disposition of 
complaints alleging failure of an employer to comply with 
the requirements under this section and with the applicable 
terms and conditions of employment. 

(B) FILING.—A complaint referred to in subparagraph (A) 
may be filed not later than 2 years after the date of the con-
duct that is the subject of the complaint. 

(C) COMPLAINT NOT EXCLUSIVE.—A complaint filed under 
this paragraph is not an exclusive remedy and the filing of 
such a complaint does not waive any rights or remedies of 
the aggrieved party under this law or other laws. 

(D) DECISION AND REMEDIES.—If the Secretary of Labor 
finds, after notice and opportunity for a hearing, that the 
employer failed to comply with the requirements of this sec-
tion or the terms and conditions of employment, the Sec-
retary of Labor may require payment of unpaid wages, un-
paid benefits, fees assessed in violation of this section, dam-
ages, and civil money penalties. The Secretary is also au-
thorized to impose other administrative remedies, including 
disqualification of the employer from utilizing the H–2A 
program for a period of up to 5 years in the event of willful 
or multiple material violations. The Secretary is authorized 
to permanently disqualify an employer from utilizing the 
H–2A program upon a subsequent finding involving willful 
or multiple material violations. 

(E) DISPOSITION OF PENALTIES.—Civil penalties collected 
under this paragraph shall be deposited into the H–2A 
Labor Certification Fee Account established under section 
203 of the Farm Workforce Modernization Act of 2019. 

(3) STATUTORY CONSTRUCTION.—Nothing in this subsection 
may be construed as limiting the authority of the Secretary of 
Labor to conduct an investigation— 

(A) under any other law, including any law affecting mi-
grant and seasonal agricultural workers; or 

(B) in the absence of a complaint. 
(4) RETALIATION PROHIBITED.—It is a violation of this sub-

section for any person who has filed a petition under this sec-
tion to intimidate, threaten, restrain, coerce, blacklist, dis-
charge, or in any other manner discriminate against, or to 
cause any person to intimidate, threaten, restrain, coerce, black-
list, or in any manner discriminate against, an employee, in-
cluding a former employee or an applicant for employment, be-
cause the employee— 

(A) has disclosed information to the employer, or to any 
other person, that the employee reasonably believes evi-
dences a violation under this section, or any rule or regula-
tion relating to this section; 

(B) has filed a complaint concerning the employer’s com-
pliance with the requirements under this section or any 
rule or regulation pertaining to this section; 
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(C) cooperates or seeks to cooperate in an investigation or 
other proceeding concerning the employer’s compliance with 
the requirements under this section or any rule or regula-
tion pertaining to this section; or 

(D) has taken steps to exercise or assert any right or pro-
tection under the provisions of this section, or any rule or 
regulation pertaining to this section, or any other relevant 
Federal, State, or local law. 

(5) INTERAGENCY COMMUNICATION.—The Secretary of Labor, 
in consultation with the Secretary of Homeland Security, Sec-
retary of State and the Equal Employment Opportunity Com-
mission, shall establish mechanisms by which the agencies and 
their components share information, including by public elec-
tronic means, regarding complaints, studies, investigations, 
findings and remedies regarding compliance by employers with 
the requirements of the H–2A program and other employment- 
related laws and regulations. 

(n) DEFINITIONS.—In this section: 
(1) DISPLACE.—The term ‘‘displace’’ means to lay off a simi-

larly employed United States worker, other than for lawful job- 
related reasons, in the occupation and area of intended employ-
ment for the job for which H–2A workers are sought. 

(2) H–2A WORKER.—The term ‘‘H–2A worker’’ means a non-
immigrant described in section 101(a)(15)(H)(ii)(a). 

(3) JOB ORDER.—The term ‘‘job order’’ means the document 
containing the material terms and conditions of employment, 
including obligations and assurances required under this sec-
tion or any other law. 

(4) ONLINE JOB REGISTRY.—The term ‘‘online job registry’’ 
means the online job registry of the Secretary of Labor required 
under section 201(b) of the Farm Workforce Modernization Act 
of 2019 (or similar successor registry). 

(5) SIMILARLY EMPLOYED.—The term ‘‘similarly employed’’, in 
the case of a worker, means a worker in the same occupational 
classification as the classification or classifications for which 
the H–2A worker is sought. 

(6) UNITED STATES WORKER.—The term ‘‘United States work-
er’’ means any worker who is— 

(A) a citizen or national of the United States; 
(B) an alien who is lawfully admitted for permanent resi-

dence, is admitted as a refugee under section 207, is grant-
ed asylum under section 208, or is an immigrant otherwise 
authorized to be employed in the United States; 

(C) an alien granted certified agricultural worker status 
under title I of the Farm Workforce Modernization Act of 
2019; or 

(D) an individual who is not an unauthorized alien (as 
defined in section 274A(h)(3)) with respect to the employ-
ment in which the worker is engaging. 

(o) FEES; AUTHORIZATION OF APPROPRIATIONS.— 
(1) FEES.— 

(A) IN GENERAL.—The Secretary of Homeland Security 
shall impose a fee to process petitions under this section. 
Such fee shall be set at a level that is sufficient to recover 
the reasonable costs of processing the petition, including the 
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reasonable costs of providing labor certification by the Sec-
retary of Labor. 

(B) DISTRIBUTION.—Fees collected under subparagraph 
(A) shall be deposited as offsetting receipts into the immi-
gration examinations fee account in section 286(m), except 
that the portion of fees assessed for the Secretary of Labor 
shall be deposited into the H–2A Labor Certification Fee 
Account established pursuant to section 203(c) of the Farm 
Workforce Modernization Act of 2019. 

(2) APPROPRIATIONS.—There are authorized to be appro-
priated for each fiscal year such sums as necessary for the pur-
poses of— 

(A) recruiting United States workers for labor or services 
which might otherwise be performed by H–2A workers, in-
cluding by ensuring that State workforce agencies are suffi-
ciently funded to fulfill their functions under this section; 

(B) enabling the Secretary of Labor to make determina-
tions and certifications under this section and under sec-
tion 212(a)(5)(A)(i); 

(C) monitoring the terms and conditions under which H– 
2A workers (and United States workers employed by the 
same employers) are employed in the United States; and 

(D) enabling the Secretary of Agriculture to carry out the 
Secretary of Agriculture’s duties and responsibilities under 
this section. 

* * * * * * * 

CHAPTER 8—GENERAL PENALTY PROVISIONS 

* * * * * * * 

UNLAWFUL EMPLOYMENT OF ALIENS 

SEC. 274A. (a) MAKING EMPLOYMENT OF UNAUTHORIZED ALIENS 
UNLAWFUL.— 

(1) IN GENERAL.—It is unlawful for a person or other entity— 
(A) to hire, or to recruit or refer for a fee, for employ-

ment in the United States an alien knowing the alien is 
an unauthorized alien (as defined in subsection (h)(3)) with 
respect to such employment, or 

(B)(i) to hire for employment in the United States an in-
dividual without complying with the requirements of sub-
section (b) or (ii) if the person or entity is an agricultural 
association, agricultural employer, or farm labor contractor 
(as defined in section 3 of the Migrant and Seasonal Agri-
cultural Worker Protection Act), to hire, or to recruit or 
refer for a fee, for employment in the United States an in-
dividual without complying with the requirements of øsub-
section (b).¿ section 274B. 

(2) CONTINUING EMPLOYMENT.—It is unlawful for a person or 
other entity, after hiring an alien for employment in accord-
ance with paragraph (1), to continue to employ the alien in the 
United States knowing the alien is (or has become) an unau-
thorized alien with respect to such employment. 

(3) DEFENSE.—A person or entity that establishes that it has 
complied in good faith with the requirements of subsection (b) 
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with respect to the hiring, recruiting, or referral for employ-
ment of an alien in the United States has established an af-
firmative defense that the person or entity has not violated 
paragraph (1)(A) with respect to such hiring, recruiting, or re-
ferral. 

(4) USE OF LABOR THROUGH CONTRACT.—For purposes of this 
section, a person or other entity who uses a contract, sub-
contract, or exchange, entered into, renegotiated, or extended 
after the date of the enactment of this section, to obtain the 
labor of an alien in the United States knowing that the alien 
is an unauthorized alien (as defined in subsection (h)(3)) with 
respect to performing such labor, shall be considered to have 
hired the alien for employment in the United States in viola-
tion of paragraph (1)(A). 

(5) USE OF STATE EMPLOYMENT AGENCY DOCUMENTATION.— 
For purposes of paragraphs (1)(B) and (3), a person or entity 
shall be deemed to have complied with the requirements of 
subsection (b) with respect to the hiring of an individual who 
was referred for such employment by a State employment 
agency (as defined by the Attorney General), if the person or 
entity has and retains (for the period and in the manner de-
scribed in subsection (b)(3)) appropriate documentation of such 
referral by that agency, which documentation certifies that the 
agency has complied with the procedures specified in sub-
section (b) with respect to the individual’s referral. 

(6) TREATMENT OF DOCUMENTATION FOR CERTAIN EMPLOY-
EES.— 

(A) IN GENERAL.—For purposes of this section, if— 
(i) an individual is a member of a collective-bar-

gaining unit and is employed, under a collective bar-
gaining agreement entered into between one or more 
employee organizations and an association of two or 
more employers, by an employer that is a member of 
such association, and 

(ii) within the period specified in subparagraph (B), 
another employer that is a member of the association 
(or an agent of such association on behalf of the em-
ployer) has complied with the requirements of sub-
section (b) with respect to the employment of the indi-
vidual, 

the subsequent employer shall be deemed to have complied 
with the requirements of subsection (b) with respect to the 
hiring of the employee and shall not be liable for civil pen-
alties described in subsection (e)(5). 

(B) PERIOD.—The period described in this subparagraph 
is 3 years, or, if less, the period of time that the individual 
is authorized to be employed in the United States. 

(C) LIABILITY.— 
(i) IN GENERAL.—If any employer that is a member 

of an association hires for employment in the United 
States an individual and relies upon the provisions of 
subparagraph (A) to comply with the requirements of 
subsection (b) and the individual is an alien not au-
thorized to work in the United States, then for the 
purposes of paragraph (1)(A), subject to clause (ii), the 

VerDate Sep 11 2014 23:25 Dec 11, 2019 Jkt 099006 PO 00000 Frm 00181 Fmt 6659 Sfmt 6601 E:\HR\OC\HR328P1.XXX HR328P1ai
ki

ng
 o

n 
D

S
K

30
JT

08
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



182 

employer shall be presumed to have known at the 
time of hiring or afterward that the individual was an 
alien not authorized to work in the United States. 

(ii) REBUTTAL OF PRESUMPTION.—The presumption 
established by clause (i) may be rebutted by the em-
ployer only through the presentation of clear and con-
vincing evidence that the employer did not know (and 
could not reasonably have known) that the individual 
at the time of hiring or afterward was an alien not au-
thorized to work in the United States. 

(iii) EXCEPTION.—Clause (i) shall not apply in any 
prosecution under subsection (f)(1). 

(7) APPLICATION TO FEDERAL GOVERNMENT.—For purposes of 
this section, the term ‘‘entity’’ includes an entity in any branch 
of the Federal Government. 

(b) EMPLOYMENT VERIFICATION SYSTEM.—øThe requirements re-
ferred¿ Except as provided in section 274E, the requirements re-
ferred to in paragraphs (1)(B) and (3) of subsection (a) are, in the 
case of a person or other entity hiring, recruiting, or referring an 
individual for employment in the United States, the requirements 
specified in the following three paragraphs: 

(1) ATTESTATION AFTER EXAMINATION OF DOCUMENTATION.— 
(A) IN GENERAL.—The person or entity must attest, 

under penalty of perjury and on a form designated or es-
tablished by the Attorney General by regulation, that it 
has verified that the individual is not an unauthorized 
alien by examining— 

(i) a document described in subparagraph (B), or 
(ii) a document described in subparagraph (C) and a 

document described in subparagraph (D). 
A person or entity has complied with the requirement of 
this paragraph with respect to examination of a document 
if the document reasonably appears on its face to be gen-
uine. If an individual provides a document or combination 
of documents that reasonably appears on its face to be gen-
uine and that is sufficient to meet the requirements of the 
first sentence of this paragraph, nothing in this paragraph 
shall be construed as requiring the person or entity to so-
licit the production of any other document or as requiring 
the individual to produce such another document. 

(B) DOCUMENTS ESTABLISHING BOTH EMPLOYMENT AU-
THORIZATION AND IDENTITY.—A document described in this 
subparagraph is an individual’s— 

(i) United States passport; 
(ii) resident alien card, alien registration card, or 

other document designated by the Attorney General, if 
the document— 

(I) contains a photograph of the individual and 
such other personal identifying information relat-
ing to the individual as the Attorney General 
finds, by regulation, sufficient for purposes of this 
subsection, 

(II) is evidence of authorization of employment 
in the United States, and 
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(III) contains security features to make it resist-
ant to tampering, counterfeiting, and fraudulent 
use. 

(C) DOCUMENTS EVIDENCING EMPLOYMENT AUTHORIZA-
TION.—A document described in this subparagraph is an 
individual’s— 

(i) social security account number card (other than 
such a card which specifies on the face that the 
issuance of the card does not authorize employment in 
the United States); or 

(ii) other documentation evidencing authorization of 
employment in the United States which the Attorney 
General finds, by regulation, to be acceptable for pur-
poses of this section. 

(D) DOCUMENTS ESTABLISHING IDENTITY OF INDI-
VIDUAL.—A document described in this subparagraph is an 
individual’s— 

(i) driver’s license or similar document issued for the 
purpose of identification by a State, if it contains a 
photograph of the individual or such other personal 
identifying information relating to the individual as 
the Attorney General finds, by regulation, sufficient 
for purposes of this section; or 

(ii) in the case of individuals under 16 years of age 
or in a State which does not provide for issuance of an 
identification document (other than a driver’s license) 
referred to in clause (i), documentation of personal 
identity of such other type as the Attorney General 
finds, by regulation, provides a reliable means of iden-
tification. 

(E) AUTHORITY TO PROHIBIT USE OF CERTAIN DOCU-
MENTS.—If the Attorney General finds, by regulation, that 
any document described in subparagraph (B), (C), or (D) as 
establishing employment authorization or identity does not 
reliably establish such authorization or identity or is being 
used fraudulently to an unacceptable degree, the Attorney 
General may prohibit or place conditions on its use for 
purposes of this subsection. 

(2) INDIVIDUAL ATTESTATION OF EMPLOYMENT AUTHORIZA-
TION.—The individual must attest, under penalty of perjury on 
the form designated or established for purposes of paragraph 
(1), that the individual is a citizen or national of the United 
States, an alien lawfully admitted for permanent residence, or 
an alien who is authorized under this Act or by the Attorney 
General to be hired, recruited, or referred for such employ-
ment. 

(3) RETENTION OF VERIFICATION FORM.—After completion of 
such form in accordance with paragraphs (1) and (2), the per-
son or entity must retain the form and make it available for 
inspection by officers of the Service, the Special Counsel for 
Immigration-Related Unfair Employment Practices, or the De-
partment of Labor during a period beginning on the date of the 
hiring, recruiting, or referral of the individual and ending— 
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(A) in the case of the recruiting or referral for a fee 
(without hiring) of an individual, three years after the date 
of the recruiting or referral, and 

(B) in the case of the hiring of an individual— 
(i) three years after the date of such hiring, or 
(ii) one year after the date the individual’s employ-

ment is terminated, 
whichever is later. 

(4) COPYING OF DOCUMENTATION PERMITTED.—Notwith-
standing any other provision of law, the person or entity may 
copy a document presented by an individual pursuant to this 
subsection and may retain the copy, but only (except as other-
wise permitted under law) for the purpose of complying with 
the requirements of this subsection. 

(5) LIMITATION ON USE OF ATTESTATION FORM.—A form des-
ignated or established by the Attorney General under this sub-
section and any information contained in or appended to such 
form, may not be used for purposes other than for enforcement 
of this Act and sections 1001, 1028, 1546, and 1621 of title 18, 
United States Code. 

(6) GOOD FAITH COMPLIANCE.— 
(A) IN GENERAL.—Except as provided in subparagraphs 

(B) and (C), a person or entity is considered to have com-
plied with a requirement of this subsection notwith-
standing a technical or procedural failure to meet such re-
quirement if there was a good faith attempt to comply with 
the requirement. 

(B) EXCEPTION IF FAILURE TO CORRECT AFTER NOTICE.— 
Subparagraph (A) shall not apply if— 

(i) the Service (or another enforcement agency) has 
explained to the person or entity the basis for the fail-
ure, 

(ii) the person or entity has been provided a period 
of not less than 10 business days (beginning after the 
date of the explanation) within which to correct the 
failure, and 

(iii) the person or entity has not corrected the failure 
voluntarily within such period. 

(C) EXCEPTION FOR PATTERN OR PRACTICE VIOLATORS.— 
Subparagraph (A) shall not apply to a person or entity 
that has or is engaging in a pattern or practice of viola-
tions of subsection (a)(1)(A) or (a)(2). 

(c) NO AUTHORIZATION OF NATIONAL IDENTIFICATION CARDS.— 
Nothing in this section shall be construed to authorize, directly or 
indirectly, the issuance or use of national identification cards or the 
establishment of a national identification card. 

(d) EVALUATION AND CHANGES IN EMPLOYMENT VERIFICATION 
SYSTEM.— 

(1) PRESIDENTIAL MONITORING AND IMPROVEMENTS IN SYS-
TEM.— 

(A) MONITORING.—The President shall provide for the 
monitoring and evaluation of the degree to which the em-
ployment verification system established under subsection 
(b) provides a secure system to determine employment eli-
gibility in the United States and shall examine the suit-

VerDate Sep 11 2014 23:25 Dec 11, 2019 Jkt 099006 PO 00000 Frm 00184 Fmt 6659 Sfmt 6601 E:\HR\OC\HR328P1.XXX HR328P1ai
ki

ng
 o

n 
D

S
K

30
JT

08
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



185 

ability of existing Federal and State identification systems 
for use for this purpose. 

(B) IMPROVEMENTS TO ESTABLISH SECURE SYSTEM.—To 
the extent that the system established under subsection 
(b) is found not to be a secure system to determine employ-
ment eligibility in the United States, the President shall, 
subject to paragraph (3) and taking into account the re-
sults of any demonstration projects conducted under para-
graph (4), implement such changes in (including additions 
to) the requirements of subsection (b) as may be necessary 
to establish a secure system to determine employment eli-
gibility in the United States. Such changes in the system 
may be implemented only if the changes conform to the re-
quirements of paragraph (2). 

(2) RESTRICTIONS ON CHANGES IN SYSTEM.—Any change the 
President proposes to implement under paragraph (1) in the 
verification system must be designed in a manner so the 
verification system, as so changed, meets the following require-
ments: 

(A) RELIABLE DETERMINATION OF IDENTITY.—The system 
must be capable of reliably determining whether— 

(i) a person with the identity claimed by an em-
ployee or prospective employee is eligible to work, and 

(ii) the employee or prospective employee is claiming 
the identity of another individual. 

(B) USING OF COUNTERFEIT-RESISTANT DOCUMENTS.—If 
the system requires that a document be presented to or ex-
amined by an employer, the document must be in a form 
which is resistant to counterfeiting and tampering. 

(C) LIMITED USE OF SYSTEM.—Any personal information 
utilized by the system may not be made available to Gov-
ernment agencies, employers, and other persons except to 
the extent necessary to verify that an individual is not an 
unauthorized alien. 

(D) PRIVACY OF INFORMATION.—The system must protect 
the privacy and security of personal information and iden-
tifiers utilized in the system. 

(E) LIMITED DENIAL OF VERIFICATION.—A verification 
that an employee or prospective employee is eligible to be 
employed in the United States may not be withheld or re-
voked under the system for any reason other than that the 
employee or prospective employee is an unauthorized 
alien. 

(F) LIMITED USE FOR LAW ENFORCEMENT PURPOSES.—The 
system may not be used for law enforcement purposes, 
other than for enforcement of this Act or sections 1001, 
1028, 1546, and 1621 of title 18, United States Code. 

(G) RESTRICTION ON USE OF NEW DOCUMENTS.—If the 
system requires individuals to present a new card or other 
document (designed specifically for use for this purpose) at 
the time of hiring, recruitment, or referral, then such docu-
ment may not be required to be presented for any purpose 
other than under this Act (or enforcement of sections 1001, 
1028, 1546, and 1621 of title 18, United States Code) nor 
to be carried on one’s person. 
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(3) NOTICE TO CONGRESS BEFORE IMPLEMENTING CHANGES.— 
(A) IN GENERAL.—The President may not implement any 

change under paragraph (1) unless at least— 
(i) 60 days, 
(ii) one year, in the case of a major change described 

in subparagraph (D)(iii), or 
(iii) two years, in the case of a major change de-

scribed in clause (i) or (ii) of subparagraph (D), 
before the date of implementation of the change, the Presi-
dent has prepared and transmitted to the Committee on 
the Judiciary of the House of Representatives and to the 
Committee on the Judiciary of the Senate a written report 
setting forth the proposed change. If the President pro-
poses to make any change regarding social security ac-
count number cards, the President shall transmit to the 
Committee on Ways and Means of the House of Represent-
atives and to the Committee on Finance of the Senate a 
written report setting forth the proposed change. The 
President promptly shall cause to have printed in the Fed-
eral Register the substance of any major change (described 
in subparagraph (D)) proposed and reported to Congress. 

(B) CONTENTS OF REPORT.—In any report under subpara-
graph (A) the President shall include recommendations for 
the establishment of civil and criminal sanctions for unau-
thorized use or disclosure of the information or identifiers 
contained in such system. 

(C) CONGRESSIONAL REVIEW OF MAJOR CHANGES.— 
(i) HEARINGS AND REVIEW.—The Committees on the 

Judiciary of the House of Representatives and of the 
Senate shall cause to have printed in the Congres-
sional Record the substance of any major change de-
scribed in subparagraph (D), shall hold hearings re-
specting the feasibility and desirability of imple-
menting such a change, and, within the two year pe-
riod before implementation, shall report to their re-
spective Houses findings on whether or not such a 
change should be implemented. 

(ii) CONGRESSIONAL ACTION.—No major change may 
be implemented unless the Congress specifically pro-
vides, in an appropriations or other Act, for funds for 
implementation of the change. 

(D) MAJOR CHANGES DEFINED.—As used in this para-
graph, the term ‘‘major change’’ means a change which 
would— 

(i) require an individual to present a new card or 
other document (designed specifically for use for this 
purpose) at the time of hiring, recruitment, or referral, 

(ii) provide for a telephone verification system under 
which an employer, recruiter, or referrer must trans-
mit to a Federal official information concerning the 
immigration status of prospective employees and the 
official transmits to the person, and the person must 
record, a verification code, or 

(iii) require any change in any card used for ac-
counting purposes under the Social Security Act, in-
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cluding any change requiring that the only social secu-
rity account number cards which may be presented in 
order to comply with subsection (b)(1)(C)(i) are such 
cards as are in a counterfeit-resistant form consistent 
with the second sentence of section 205(c)(2)(D) of the 
Social Security Act. 

(E) GENERAL REVENUE FUNDING OF SOCIAL SECURITY 
CARD CHANGES.—Any costs incurred in developing and im-
plementing any change described in subparagraph (D)(iii) 
for purposes of this subsection shall not be paid for out of 
any trust fund established under the Social Security Act. 

(4) DEMONSTRATION PROJECTS.— 
(A) AUTHORITY.—The President may undertake dem-

onstration projects (consistent with paragraph (2)) of dif-
ferent changes in the requirements of subsection (b). No 
such project may extend over a period of longer than five 
years. 

(B) REPORTS ON PROJECTS.—The President shall report 
to the Congress on the results of demonstration projects 
conducted under this paragraph. 

(e) COMPLIANCE.— 
(1) COMPLAINTS AND INVESTIGATIONS.—The Attorney General 

shall establish procedures— 
(A) for individuals and entities to file written, signed 

complaints respecting potential violations of subsection (a) 
or (g)(1), 

(B) for the investigation of those complaints which, on 
their face, have a substantial probability of validity, 

(C) for the investigation of such other violations of sub-
section (a) or (g)(1) as the Attorney General determines to 
be appropriate, and 

(D) for the designation in the Service of a unit which 
has, as its primary duty, the prosecution of cases of viola-
tions of subsection (a) or (g)(1) under this subsection. 

(2) AUTHORITY IN INVESTIGATIONS.—In conducting investiga-
tions and hearings under this subsection— 

(A) immigration officers and administrative law judges 
shall have reasonable access to examine evidence of any 
person or entity being investigated, 

(B) administrative law judges, may, if necessary, compel 
by subpoena the attendance of witnesses and the produc-
tion of evidence at any designated place or hearing, and 

(C) immigration officers designated by the Commissioner 
may compel by subpoena the attendance of witnesses and 
the production of evidence at any designated place prior to 
the filing of a complaint in a case under paragraph (2). 

In case of contumacy or refusal to obey a subpoena lawfully 
issued under this paragraph and upon application of the Attor-
ney General, an appropriate district court of the United States 
may issue an order requiring compliance with such subpoena 
and any failure to obey such order may be punished by such 
court as a contempt thereof. 

(3) HEARING.— 
(A) IN GENERAL.—Before imposing an order described in 

paragraph (4), (5), or (6) against a person or entity under 
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this subsection for a violation of subsection (a) or (g)(1), 
the Attorney General shall provide the person or entity 
with notice and, upon request made within a reasonable 
time (of not less than 30 days, as established by the Attor-
ney General) of the date of the notice, a hearing respecting 
the violation. 

(B) CONDUCT OF HEARING.—Any hearing so requested 
shall be conducted before an administrative law judge. The 
hearing shall be conducted in accordance with the require-
ments of section 554 of title 5, United States Code. The 
hearing shall be held at the nearest practicable place to 
the place where the person or entity resides or of the place 
where the alleged violation occurred. If no hearing is so re-
quested, the Attorney General’s imposition of the order 
shall constitute a final and unappealable order. 

(C) ISSUANCE OF ORDERS.—If the administrative law 
judge determines, upon the preponderance of the evidence 
received, that a person or entity named in the complaint 
has violated subsection (a) or (g)(1), the administrative law 
judge shall state his findings of fact and issue and cause 
to be served on such person or entity an order described 
in paragraph (4), (5), or (6). 

(4) CEASE AND DESIST ORDER WITH CIVIL MONEY PENALTY FOR 
HIRING, RECRUITING, AND REFERRAL VIOLATIONS.—With respect 
to a violation of subsection (a)(1)(A) or (a)(2), the order under 
this subsection— 

(A) shall require the person or entity to cease and desist 
from such violations and to pay a civil penalty in an 
amount of— 

(i) not less than $250 and not more than $2,000 for 
each unauthorized alien with respect to whom a viola-
tion of either such subsection occurred, 

(ii) not less than $2,000 and not more than $5,000 
for each such alien in the case of a person or entity 
previously subject to one order under this paragraph, 
or 

(iii) not less than $3,000 and not more than $10,000 
for each such alien in the case of a person or entity 
previously subject to more than one order under this 
paragraph; and 

(B) may require the person or entity— 
(i) to comply with the requirements of subsection (b) 

(or subsection (d) if applicable) with respect to individ-
uals hired (or recruited or referred for employment for 
a fee) during a period of up to three years, and 

(ii) to take such other remedial action as is appro-
priate. 

In applying this subsection in the case of a person or enti-
ty composed of distinct, physically separate subdivisions 
each of which provides separately for the hiring, recruit-
ing, or referring for employment, without reference to the 
practices of, and not under the control of or common con-
trol with, another subdivision, each such subdivision shall 
be considered a separate person or entity. 
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(5) ORDER FOR CIVIL MONEY PENALTY FOR PAPERWORK VIOLA-
TIONS.—With respect to a violation of subsection (a)(1)(B), the 
order under this subsection shall require the person or entity 
to pay a civil penalty in an amount of not less than $100 and 
not more than $1,000 for each individual with respect to whom 
such violation occurred. In determining the amount of the pen-
alty, due consideration shall be given to the size of the busi-
ness of the employer being charged, the good faith of the em-
ployer, the seriousness of the violation, whether or not the in-
dividual was an unauthorized alien, and the history of previous 
violations. 

(6) ORDER FOR PROHIBITED INDEMNITY BONDS.—With respect 
to a violation of subsection (g)(1), the order under this sub-
section may provide for the remedy described in subsection 
(g)(2). 

(7) ADMINISTRATIVE APPELLATE REVIEW.—The decision and 
order of an administrative law judge shall become the final 
agency decision and order of the Attorney General unless ei-
ther (A) within 30 days, an official delegated by regulation to 
exercise review authority over the decision and order modifies 
or vacates the decision and order, or (B) within 30 days of the 
date of such a modification or vacation (or within 60 days of 
the date of decision and order of an administrative law judge 
if not so modified or vacated) the decision and order is referred 
to the Attorney General pursuant to regulations, in which case 
the decision and order of the Attorney General shall become 
the final agency decision and order under this subsection. The 
Attorney General may not delegate the Attorney General’s au-
thority under this paragraph to any entity which has review 
authority over immigration-related matters. 

(8) JUDICIAL REVIEW.—A person or entity adversely affected 
by a final order respecting an assessment may, within 45 days 
after the date the final order is issued, file a petition in the 
Court of Appeals for the appropriate circuit for review of the 
order. 

(9) ENFORCEMENT OF ORDERS.—If a person or entity fails to 
comply with a final order issued under this subsection against 
the person or entity, the Attorney General shall file a suit to 
seek compliance with the order in any appropriate district 
court of the United States. In any such suit, the validity and 
appropriateness of the final order shall not be subject to re-
view. 

(f) CRIMINAL PENALTIES AND INJUNCTIONS FOR PATTERN OR PRAC-
TICE VIOLATIONS.— 

(1) CRIMINAL PENALTY.—Any person or entity which engages 
in a pattern or practice of violations of subsection (a)(1)(A) or 
(a)(2) shall be fined not more than $3,000 for each unauthor-
ized alien with respect to whom such a violation occurs, impris-
oned for not more than six months for the entire pattern or 
practice, or both, notwithstanding the provisions of any other 
Federal law relating to fine levels. 

(2) ENJOINING OF PATTERN OR PRACTICE VIOLATIONS.—When-
ever the Attorney General has reasonable cause to believe that 
a person or entity is engaged in a pattern or practice of em-
ployment, recruitment, or referral in violation of paragraph 
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(1)(A) or (2) of subsection (a), the Attorney General may bring 
a civil action in the appropriate district court of the United 
States requesting such relief, including a permanent or tem-
porary injunction, restraining order, or other order against the 
person or entity, as the Attorney General deems necessary. 

(g) PROHIBITION OF INDEMNITY BONDS.— 
(1) PROHIBITION.—It is unlawful for a person or other entity, 

in the hiring, recruiting, or referring for employment of any in-
dividual, to require the individual to post a bond or security, 
to pay or agree to pay an amount, or otherwise to provide a 
financial guarantee or indemnity, against any potential liabil-
ity arising under this section relating to such hiring, recruit-
ing, or referring of the individual. 

(2) CIVIL PENALTY.—Any person or entity which is deter-
mined, after notice and opportunity for an administrative hear-
ing under subsection (e), to have violated paragraph (1) shall 
be subject to a civil penalty of $1,000 for each violation and to 
an administrative order requiring the return of any amounts 
received in violation of such paragraph to the employee or, if 
the employee cannot be located, to the general fund of the 
Treasury. 

(h) MISCELLANEOUS PROVISIONS.— 
(1) DOCUMENTATION.—In providing documentation or en-

dorsement of authorization of aliens (other than aliens lawfully 
admitted for permanent residence) authorized to be employed 
in the United States, the Attorney General shall provide that 
any limitations with respect to the period or type of employ-
ment or employer shall be conspicuously stated on the docu-
mentation or endorsement. 

(2) PREEMPTION.—The provisions of this section preempt any 
State or local law imposing civil or criminal sanctions (other 
than through licensing and similar laws) upon those who em-
ploy, or recruit or refer for a fee for employment, unauthorized 
aliens. 

(3) DEFINITION OF UNAUTHORIZED ALIEN.—As used in this 
section, the term ‘‘unauthorized alien’’ means, with respect to 
the employment of an alien at a particular time, that the alien 
is not at that time either (A) an alien lawfully admitted for 
permanent residence, or (B) authorized to be so employed by 
this Act or by the Attorney General. 

UNFAIR IMMIGRATION-RELATED EMPLOYMENT PRACTICES 

SEC. 274B. (a) PROHIBITION OF DISCRIMINATION BASED ON NA-
TIONAL ORIGIN OR CITIZENSHIP STATUS.— 

(1) GENERAL RULE.—It is an unfair immigration-related em-
ployment practice for a person or other entity to discriminate 
against any individual (other than an unauthorized alien, as 
defined in section 274A(h)(3)) with respect to the hiring, or re-
cruitment or referral for a fee, including misuse of the 
verification system as described in section 274E(g) of the indi-
vidual for employment or the discharging of the individual 
from employment— 

(A) because of such individual’s national origin, or 
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(B) in the case of a protected individual (as defined in 
paragraph (3)), because of such individual’s citizenship sta-
tus. 

(2) EXCEPTIONS.—Paragraph (1) shall not apply to— 
(A) a person or other entity that employs three or fewer 

employees, 
(B) a person’s or entity’s discrimination because of an in-

dividual’s national origin if the discrimination with respect 
to that person or entity and that individual is covered 
under section 703 of the Civil Rights Act of 1964, or 

(C) discrimination because of citizenship status which is 
otherwise required in order to comply with law, regulation, 
or executive order, or required by Federal, State, or local 
government contract, or which the Attorney General deter-
mines to be essential for an employer to do business with 
an agency or department of the Federal, State, or local 
government. 

(3) DEFINITION OF PROTECTED INDIVIDUAL.—As used in para-
graph (1), the term ‘‘protected individual’’ means an individual 
who— 

(A) is a citizen or national of the United States, or 
(B) is an alien who is lawfully admitted for permanent 

residence, is granted the status of an alien lawfully admit-
ted for temporary residence under section 210(a) or 
245A(a)(1), is admitted as a refugee under section 207, or 
is granted asylum under section 208; but does not include 
(i) an alien who fails to apply for naturalization within six 
months of the date the alien first becomes eligible (by vir-
tue of period of lawful permanent residence) to apply for 
naturalization or, if later, within six months after the date 
of the enactment of this section and (ii) an alien who has 
applied on a timely basis, but has not been naturalized as 
a citizen within 2 years after the date of the application, 
unless the alien can establish that the alien is actively 
pursuing naturalization, except that time consumed in the 
Service’s processing the application shall not be counted 
toward the 2-year period. 

(4) ADDITIONAL EXCEPTION PROVIDING RIGHT TO PREFER 
EQUALLY QUALIFIED CITIZENS.—Notwithstanding any other pro-
vision of this section, it is not an unfair immigration-related 
employment practice for a person or other entity to prefer to 
hire, recruit, or refer an individual who is a citizen or national 
of the United States over another individual who is an alien 
if the two individuals are equally qualified. 

(5) PROHIBITION OF INTIMIDATION OR RETALIATION.—It is also 
an unfair immigration-related employment practice for a per-
son or other entity to intimidate, threaten, coerce, or retaliate 
against any individual for the purpose of interfering with any 
right or privilege secured under this section or because the in-
dividual intends to file or has filed a charge or a complaint, 
testified, assisted, or participated in any manner in an inves-
tigation, proceeding, or hearing under this section. An indi-
vidual so intimidated, threatened, coerced, or retaliated 
against shall be considered, for purposes of subsections (d) and 
(g), to have been discriminated against. 
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(6) TREATMENT OF CERTAIN DOCUMENTARY PRACTICES AS EM-
PLOYMENT PRACTICES.—A person’s or other entity’s request, for 
purposes of satisfying the requirements of section 274A(b), for 
more or different documents than are required under such sec-
tion or refusing to honor documents tendered that on their face 
reasonably appear to be genuine shall be treated as an unfair 
immigration-related employment practice if made for the pur-
pose or with the intent of discriminating against an individual 
in violation of paragraph (1). 

(b) CHARGES OF VIOLATIONS.— 
(1) IN GENERAL.—Except as provided in paragraph (2), any 

person alleging that the person is adversely affected directly by 
an unfair immigration-related employment practice (or a per-
son on that person’s behalf) or an officer of the Service alleging 
that an unfair immigration-related employment practice has 
occurred or is occurring may file a charge respecting such prac-
tice or violation with the Special Counsel (appointed under 
subsection (c)). Charges shall be in writing under oath or affir-
mation and shall contain such information as the Attorney 
General requires. The Special Counsel by certified mail shall 
serve a notice of the charge (including the date, place, and cir-
cumstances of the alleged unfair immigration-related employ-
ment practice) on the person or entity involved within 10 days. 

(2) NO OVERLAP WITH EEOC COMPLAINTS.—No charge may be 
filed respecting an unfair immigration-related employment 
practice described in subsection (a)(1)(A) if a charge with re-
spect to that practice based on the same set of facts has been 
filed with the Equal Employment Opportunity Commission 
under title VII of the Civil Rights Act of 1964, unless the 
charge is dismissed as being outside the scope of such title. No 
charge respecting an employment practice may be filed with 
the Equal Employment Opportunity Commission under such 
title if a charge with respect to such practice based on the 
same set of facts has been filed under this subsection, unless 
the charge is dismissed under this section as being outside the 
scope of this section. 

(c) SPECIAL COUNSEL.— 
(1) APPOINTMENT.—The President shall appoint, by and with 

the advice and consent of the Senate, a Special Counsel for Im-
migration-Related Unfair Employment Practices (hereinafter in 
this section referred to as the ‘‘Special Counsel’’) within the De-
partment of Justice to serve for a term of four years. In the 
case of a vacancy in the office of the Special Counsel the Presi-
dent may designate the officer or employee who shall act as 
Special Counsel during such vacancy. 

(2) DUTIES.—The Special Counsel shall be responsible for in-
vestigation of charges and issuance of complaints under this 
section and in respect of the prosecution of all such complaints 
before administrative law judges and the exercise of certain 
functions under subsection (j)(1). 

(3) COMPENSATION.—The Special Counsel is entitled to re-
ceive compensation at a rate not to exceed the rate now or 
hereafter provided for grade GS–17 of the General Schedule, 
under section 5332 of title 5, United States Code. 
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(4) REGIONAL OFFICES.—The Special Counsel, in accordance 
with regulations of the Attorney General, shall establish such 
regional offices as may be necessary to carry out his duties. 

(d) INVESTIGATION OF CHARGES.— 
(1) BY SPECIAL COUNSEL.—The Special Counsel shall inves-

tigate each charge received and, within 120 days of the date 
of the receipt of the charge, determine whether or not there is 
reasonable cause to believe that the charge is true and wheth-
er or not to bring a complaint with respect to the charge before 
an administrative law judge. The Special Counsel may, on his 
own initiative, conduct investigations respecting unfair immi-
gration-related employment practices and, based on such an in-
vestigation and subject to paragraph (3), file a complaint before 
such a judge. 

(2) PRIVATE ACTIONS.—If the Special Counsel, after receiving 
such a charge respecting an unfair immigration-related em-
ployment practice which alleges knowing and intentional dis-
criminatory activity or a pattern or practice of discriminatory 
activity, has not filed a complaint before an administrative law 
judge with respect to such charge within such 120-day period, 
the Special Counsel shall notify the person making the charge 
of the determination not to file such a complaint during such 
period and the person making the charge may (subject to para-
graph (3)) file a complaint directly before such a judge within 
90 days after the date of receipt of the notice. The Special 
Counsel’s failure to file such a complaint within such 120-day 
period shall not affect the right of the Special Counsel to inves-
tigate the charge or to bring a complaint before an administra-
tive law judge during such 90-day period. 

(3) TIME LIMITATIONS ON COMPLAINTS.—No complaint may be 
filed respecting any unfair immigration-related employment 
practice occurring more than 180 days prior to the date of the 
filing of the charge with the Special Counsel. This subpara-
graph shall not prevent the subsequent amending of a charge 
or complaint under subsection (e)(1). 

(e) HEARINGS.— 
(1) NOTICE.—Whenever a complaint is made that a person or 

entity has engaged in or is engaging in any such unfair immi-
gration-related employment practice, an administrative law 
judge shall have power to issue and cause to be served upon 
such person or entity a copy of the complaint and a notice of 
hearing before the judge at a place therein fixed, not less than 
five days after the serving of the complaint. Any such com-
plaint may be amended by the judge conducting the hearing, 
upon the motion of the party filing the complaint, in the 
judge’s discretion at any time prior to the issuance of an order 
based thereon. The person or entity so complained of shall 
have the right to file an answer to the original or amended 
complaint and to appear in person or otherwise and give testi-
mony at the place and time fixed in the complaint. 

(2) JUDGES HEARING CASES.—Hearings on complaints under 
this subsection shall be considered before administrative law 
judges who are specially designated by the Attorney General as 
having special training respecting employment discrimination 
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and, to the extent practicable, before such judges who only con-
sider cases under this section. 

(3) COMPLAINANT AS PARTY.—Any person filing a charge with 
the Special Counsel respecting an unfair immigration-related 
employment practice shall be considered a party to any com-
plaint before an administrative law judge respecting such prac-
tice and any subsequent appeal respecting that complaint. In 
the discretion of the judge conducting the hearing, any other 
person may be allowed to intervene in the proceeding and to 
present testimony. 

(f) TESTIMONY AND AUTHORITY OF HEARING OFFICERS.— 
(1) TESTIMONY.—The testimony taken by the administrative 

law judge shall be reduced to writing. Thereafter, the judge, in 
his discretion, upon notice may provide for the taking of fur-
ther testimony or hear argument. 

(2) AUTHORITY OF ADMINISTRATIVE LAW JUDGES.—In con-
ducting investigations and hearings under this subsection and 
in accordance with regulations of the Attorney General, the 
Special Counsel and administrative law judges shall have rea-
sonable access to examine evidence of any person or entity 
being investigated. The administrative law judges by subpoena 
may compel the attendance of witnesses and the production of 
evidence at any designated place or hearing. In case of contu-
macy or refusal to obey a subpoena lawfully issued under this 
paragraph and upon application of the administrative law 
judge, an appropriate district court of the United States may 
issue an order requiring compliance with such subpoena and 
any failure to obey such order may be punished by such court 
as a contempt thereof. 

(g) DETERMINATIONS.— 
(1) ORDER.—The administrative law judge shall issue and 

cause to be served on the parties to the proceeding an order, 
which shall be final unless appealed as provided under sub-
section (i). 

(2) ORDERS FINDING VIOLATIONS.— 
(A) IN GENERAL.—If, upon the preponderance of the evi-

dence, an administrative law judge determines that any 
person or entity named in the complaint has engaged in or 
is engaging in any such unfair immigration-related em-
ployment practice, then the judge shall state his findings 
of fact and shall issue and cause to be served on such per-
son or entity an order which requires such person or entity 
to cease and desist from such unfair immigration-related 
employment practice. 

(B) CONTENTS OF ORDER.—Such an order also may re-
quire the person or entity— 

(i) to comply with the requirements of section 
274A(b) with respect to individuals hired (or recruited 
or referred for employment for a fee) during a period 
of up to three years; 

(ii) to retain for the period referred to in clause (i) 
and only for purposes consistent with section 
274A(b)(5), the name and address of each individual 
who applies, in person or in writing, for hiring for an 
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existing position, or for recruiting or referring for a 
fee, for employment in the United States; 

(iii) to hire individuals directly and adversely af-
fected, with or without back pay; 

(iv)(I) except as provided in subclauses (II) through 
(IV), to pay a civil penalty of not less than $250 and 
not more than $2,000 for each individual discrimi-
nated against, 

(II) except as provided in subclauses (III) and (IV), 
in the case of a person or entity previously subject to 
a single order under this paragraph, to pay a civil pen-
alty of not less than $2,000 and not more than $5,000 
for each individual discriminated against, 

(III) except as provided in subclause (IV), in the case 
of a person or entity previously subject to more than 
one order under this paragraph, to pay a civil penalty 
of not less than $3,000 and not more than $10,000 for 
each individual discriminated against, and 

(IV) in the case of an unfair immigration-related em-
ployment practice described in subsection (a)(6), to pay 
a civil penalty of not less than $100 and not more than 
$1,000 for each individual discriminated against; 

(v) to post notices to employees about their rights 
under this section and employers’ obligations under 
section 274A; 

(vi) to educate all personnel involved in hiring and 
complying with this section or section 274A about the 
requirements of this section or such section; 

(vii) to remove (in an appropriate case) a false per-
formance review or false warning from an employee’s 
personnel file; and 

(viii) to lift (in an appropriate case) any restrictions 
on an employee’s assignments, work shifts, or move-
ments. 

(C) LIMITATION ON BACK PAY REMEDY.—In providing a 
remedy under subparagraph (B)(iii), back pay liability 
shall not accrue from a date more than two years prior to 
the date of the filing of a charge with the Special Counsel. 
Interim earnings or amounts earnable with reasonable 
diligence by the individual or individuals discriminated 
against shall operate to reduce the back pay otherwise al-
lowable under such subparagraph. No order shall require 
the hiring of an individual as an employee or the payment 
to an individual of any back pay, if the individual was re-
fused employment for any reason other than discrimina-
tion on account of national origin or citizenship status. 

(D) TREATMENT OF DISTINCT ENTITIES.—In applying this 
subsection in the case of a person or entity composed of 
distinct, physically separate subdivisions each of which 
provides separately for the hiring, recruiting, or referring 
for employment, without reference to the practices of, and 
not under the control of or common control with, another 
subdivision, each such subdivision shall be considered a 
separate person or entity. 
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(3) ORDERS NOT FINDING VIOLATIONS.—If upon the prepon-
derance of the evidence an administrative law judge deter-
mines that the person or entity named in the complaint has 
not engaged and is not engaging in any such unfair immigra-
tion-related employment practice, then the judge shall state his 
findings of fact and shall issue an order dismissing the com-
plaint. 

(h) AWARDING OF ATTORNEY’S FEES.—In any complaint respect-
ing an unfair immigration-related employment practice, an admin-
istrative law judge, in the judge’s discretion, may allow a prevailing 
party, other than the United States, a reasonable attorney’s fee, if 
the losing party’s argument is without reasonable foundation in 
law and fact. 

(i) REVIEW OF FINAL ORDERS.— 
(1) IN GENERAL.—Not later than 60 days after the entry of 

such final order, any person aggrieved by such final order may 
seek a review of such order in the United States court of ap-
peals for the circuit in which the violation is alleged to have 
occurred or in which the employer resides or transacts busi-
ness. 

(2) FURTHER REVIEW.—Upon the filing of the record with the 
court, the jurisdiction of the court shall be exclusive and its 
judgment shall be final, except that the same shall be subject 
to review by the Supreme Court of the United States upon writ 
of certiorari or certification as provided in section 1254 of title 
28, United States Code. 

(j) COURT ENFORCEMENT OF ADMINISTRATIVE ORDERS.— 
(1) IN GENERAL.—If an order of the agency is not appealed 

under subsection (i)(1), the Special Counsel (or, if the Special 
Counsel fails to act, the person filing the charge) may petition 
the United States district court for the district in which a vio-
lation of the order is alleged to have occurred, or in which the 
respondent resides or transacts business, for the enforcement 
of the order of the administrative law judge, by filing in such 
court a written petition praying that such order be enforced. 

(2) COURT ENFORCEMENT ORDER—Upon the filing of such pe-
tition, the court shall have jurisdiction to make and enter a de-
cree enforcing the order of the administrative law judge. In 
such a proceeding, the order of the administrative law judge 
shall not be subject to review. 

(3) ENFORCEMENT DECREE IN ORIGINAL REVIEW.—If, upon ap-
peal of an order under subsection (i)(1), the United States court 
of appeals does not reverse such order, such court shall have 
the jurisdiction to make and enter a decree enforcing the order 
of the administrative law judge. 

(4) AWARDING OF ATTORNEY’S FEES.—In any judicial pro-
ceeding under subsection (i) or this subsection, the court, in its 
discretion, may allow a prevailing party, other than the United 
States, a reasonable attorney’s fee as part of costs but only if 
the losing party’s argument is without reasonable foundation 
in law and fact. 

(k) TERMINATION DATES.— 
(1) This section shall not apply to discrimination in hiring, 

recruiting, referring, or discharging of individuals occurring 
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after the date of any termination of the provisions of section 
274A, under subsection (l) of that section. 

(2) The provisions of this section shall terminate 30 calendar 
days after receipt of the last report required to be transmitted 
under section 274A(j) if— 

(A) the Comptroller General determines, and so reports 
in such report that— 

(i) no significant discrimination has resulted, 
against citizens or nationals of the United States or 
against any eligible workers seeking employment, 
from the implementation of section 274A, or 

(ii) such section has created an unreasonable burden 
on employers hiring such workers; and 

(B) there has been enacted, within such period of 30 cal-
endar days, a joint resolution stating in substance that the 
Congress approves the findings of the Comptroller General 
contained in such report. 

The provisions of subsections (m) and (n) of section 274A shall 
apply to any joint resolution under subparagraph (B) in the 
same manner as they apply to a joint resolution under sub-
section (l) of such section. 

(l) DISSEMINATION OF INFORMATION CONCERNING ANTI-DISCRIMI-
NATION PROVISIONS.— 

(1) Not later than 3 months after the date of the enactment 
of this subsection, the Special Counsel, in cooperation with the 
chairman of the Equal Employment Opportunity Commission, 
the Secretary of Labor, and the Administrator of the Small 
Business Administration, shall conduct a campaign to dissemi-
nate information respecting the rights and remedies prescribed 
under this section and under title VII of the Civil Rights Act 
of 1964 in connection with unfair immigration-related employ-
ment practices. Such campaign shall be aimed at increasing 
the knowledge of employers, employees, and the general public 
concerning employer and employee rights, responsibilities, and 
remedies under this section and such title. 

(2) In order to carry out the campaign under this subsection, 
the Special Counsel— 

(A) may, to the extent deemed appropriate and subject 
to the availability of appropriations, contract with public 
and private organizations for outreach activities under the 
campaign, and 

(B) shall consult with the Secretary of Labor, the chair-
man of the Equal Employment Opportunity Commission, 
and the heads of such other agencies as may be appro-
priate. 

(3) There are authorized to be appropriated to carry out this 
subsection $10,000,000 for each fiscal year (beginning with fis-
cal year 1991). 

* * * * * * * 
SEC. 274E. REQUIREMENTS FOR THE ELECTRONIC VERIFICATION OF 

EMPLOYMENT ELIGIBILITY. 
(a) EMPLOYMENT ELIGIBILITY VERIFICATION SYSTEM.— 

(1) IN GENERAL.—The Secretary of Homeland Security (re-
ferred to in this section as the ‘‘Secretary’’) shall establish and 
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administer an electronic verification system (referred to in this 
section as the ‘‘System’’), patterned on the E–Verify Program de-
scribed in section 403(a) of the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996 (8 U.S.C. 1324a note) (as 
in effect on the day before the effective date described in section 
303(a)(4) of the Farm Workforce Modernization Act of 2019), 
and using the employment eligibility confirmation system estab-
lished under section 404 of such Act (8 U.S.C. 1324a note) (as 
so in effect) as a foundation, through which the Secretary 
shall— 

(A) respond to inquiries made by persons or entities seek-
ing to verify the identity and employment authorization of 
individuals that such persons or entities seek to hire, or to 
recruit or refer for a fee, for employment in the United 
States; and 

(B) maintain records of the inquiries that were made, 
and of verifications provided (or not provided) to such per-
sons or entities as evidence of compliance with the require-
ments of this section. 

(2) INITIAL RESPONSE DEADLINE.—The System shall provide 
confirmation or a tentative nonconfirmation of an individual’s 
identity and employment authorization as soon as practicable, 
but not later than 3 calendar days after the initial inquiry. 

(3) GENERAL DESIGN AND OPERATION OF SYSTEM.—The Sec-
retary shall design and operate the System— 

(A) using responsive web design and other technologies to 
maximize its ease of use and accessibility for users on a va-
riety of electronic devices and screen sizes, and in remote lo-
cations; 

(B) to maximize the accuracy of responses to inquiries 
submitted by persons or entities; 

(C) to maximize the reliability of the System and to reg-
ister each instance when the System is unable to receive in-
quiries; 

(D) to protect the privacy and security of the personally 
identifiable information maintained by or submitted to the 
System; 

(E) to provide direct notification of an inquiry to an indi-
vidual with respect to whom the inquiry is made, including 
the results of such inquiry, and information related to the 
process for challenging the results; and 

(F) to maintain appropriate administrative, technical, 
and physical safeguards to prevent misuse of the System 
and unfair immigration-related employment practices. 

(4) MEASURES TO PREVENT IDENTITY THEFT AND OTHER 
FORMS OF FRAUD.—To prevent identity theft and other forms of 
fraud, the Secretary shall design and operate the System with 
the following attributes: 

(A) PHOTO MATCHING TOOL.—The System shall display 
the digital photograph of the individual, if any, that cor-
responds to the document presented by an individual to es-
tablish identity and employment authorization so that the 
person or entity that makes an inquiry can compare the 
photograph displayed by the System to the photograph on 
the document presented by the individual. 
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(B) INDIVIDUAL MONITORING AND SUSPENSION OF IDENTI-
FYING INFORMATION.—The System shall enable individuals 
to establish user accounts, after authentication of an indi-
vidual’s identity, that would allow an individual to— 

(i) confirm the individual’s own employment author-
ization; 

(ii) receive electronic notification when the individ-
ual’s social security account number or other person-
ally identifying information has been submitted to the 
System; 

(iii) monitor the use history of the individual’s per-
sonally identifying information in the System, includ-
ing the identities of all persons or entities that have 
submitted such identifying information to the System, 
the date of each query run, and the System response for 
each query run; 

(iv) suspend or limit the use of the individual’s social 
security account number or other personally identifying 
information for purposes of the System; and 

(v) provide notice to the Department of Homeland Se-
curity of any suspected identity fraud or other im-
proper use of personally identifying information. 

(C) BLOCKING MISUSED SOCIAL SECURITY ACCOUNT NUM-
BERS.— 

(i) IN GENERAL.—The Secretary, in consultation with 
the Commissioner of Social Security (referred to in this 
section as the ‘‘Commissioner’’), shall develop, after 
publication in the Federal Register and an opportunity 
for public comment, a process in which social security 
account numbers that have been identified to be subject 
to unusual multiple use in the System or that are oth-
erwise suspected or determined to have been com-
promised by identity fraud or other misuse, shall be 
blocked from use in the System unless the individual 
using such number is able to establish, through secure 
and fair procedures, that the individual is the legiti-
mate holder of the number. 

(ii) NOTICE.—If the Secretary blocks or suspends a 
social security account number under this subpara-
graph, the Secretary shall provide notice to the persons 
or entities that have made inquiries to the System 
using such account number that the identity and em-
ployment authorization of the individual who provided 
such account number must be re-verified. 

(D) ADDITIONAL IDENTITY AUTHENTICATION TOOL.—The 
Secretary shall develop, after publication in the Federal 
Register and an opportunity for public comment, additional 
security measures to adequately verify the identity of an in-
dividual whose identity may not be verified using the photo 
tool described in subparagraph (A). Such additional secu-
rity measures— 

(i) shall be kept up-to-date with technological ad-
vances; and 

(ii) shall be designed to provide a high level of cer-
tainty with respect to identity authentication. 
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(E) CHILD-LOCK PILOT PROGRAM.—The Secretary, in con-
sultation with the Commissioner, shall establish a reliable, 
secure program through which parents or legal guardians 
may suspend or limit the use of the social security account 
number or other personally identifying information of a 
minor under their care for purposes of the System. The Sec-
retary may implement the program on a limited pilot basis 
before making it fully available to all individuals. 

(5) RESPONSIBILITIES OF THE COMMISSIONER OF SOCIAL SECU-
RITY.—The Commissioner, in consultation with the Secretary, 
shall establish a reliable, secure method, which, within the time 
periods specified in paragraph (2) and subsection 
(b)(4)(D)(i)(II), compares the name and social security account 
number provided in an inquiry against such information main-
tained by the Commissioner in order to validate (or not vali-
date) the information provided by the person or entity with re-
spect to an individual whose identity and employment author-
ization the person or entity seeks to confirm, the correspondence 
of the name and number, and whether the individual has pre-
sented a social security account number that is not valid for 
employment. The Commissioner shall not disclose or release so-
cial security information (other than such confirmation or non-
confirmation) under the System except as provided under this 
section or section 205(c)(2)(I) of the Social Security Act (42 
U.S.C. 405). 

(6) RESPONSIBILITIES OF THE SECRETARY OF HOMELAND SECU-
RITY.— 

(A) IN GENERAL.—The Secretary of Homeland Security 
shall establish a reliable, secure method, which, within the 
time periods specified in paragraph (2) and subsection 
(b)(4)(D)(i)(II), compares the name and identification or 
other authorization number (or any other information de-
termined relevant by the Secretary) which are provided in 
an inquiry against such information maintained or 
accessed by the Secretary in order to validate (or not vali-
date) the information provided, the correspondence of the 
name and number, and whether the individual is author-
ized to be employed in the United States. 

(B) TRAINING.—The Secretary shall provide and regu-
larly update training materials on the use of the System for 
persons and entities making inquiries. 

(C) AUDIT.—The Secretary shall provide for periodic au-
diting of the System to detect and prevent misuse, discrimi-
nation, fraud, and identity theft, to protect privacy and as-
sess System accuracy, and to preserve the integrity and se-
curity of the information in the System. 

(D) NOTICE OF SYSTEM CHANGES.—The Secretary shall 
provide appropriate notification to persons and entities reg-
istered in the System of any change made by the Secretary 
or the Commissioner related to permitted and prohibited 
documents, and use of the System. 

(7) RESPONSIBILITIES OF THE SECRETARY OF STATE.—As part 
of the System, the Secretary of State shall provide to the Sec-
retary of Homeland Security access to passport and visa infor-
mation as needed to confirm that a passport or passport card 
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presented under subsection (b)(3)(A)(i) confirms the employment 
authorization and identity of the individual presenting such 
document, and that a passport, passport card, or visa photo-
graph matches the Secretary of State’s records, and shall pro-
vide such assistance as the Secretary of Homeland Security may 
request in order to resolve tentative nonconfirmations or final 
nonconfirmations relating to such information. 

(8) UPDATING INFORMATION.—The Commissioner, the Sec-
retary of Homeland Security, and the Secretary of State shall 
update records in their custody in a manner that promotes 
maximum accuracy of the System and shall provide a process 
for the prompt correction of erroneous information, including 
instances in which it is brought to their attention through the 
secondary verification process under subsection (b)(4)(D). 

(9) MANDATORY AND VOLUNTARY SYSTEM USES.— 
(A) MANDATORY USERS.—Except as otherwise provided 

under Federal or State law, such as sections 302 and 303 
of the Farm Workforce Modernization Act of 2019, nothing 
in this section shall be construed as requiring the use of the 
System by any person or entity hiring, recruiting, or refer-
ring for a fee, an individual for employment in the United 
States. 

(B) VOLUNTARY USERS.—Beginning after the date that is 
30 days after the date on which final rules are published 
under section 309(a) of the Farm Workforce Modernization 
Act of 2019, a person or entity may use the System on a vol-
untary basis to seek verification of the identity and employ-
ment authorization of individuals the person or entity is 
hiring, recruiting, or referring for a fee for employment in 
the United States 

(C) PROCESS FOR NON-USERS.—The employment 
verification process for any person or entity hiring, recruit-
ing, or referring for a fee, an individual for employment in 
the United States shall be governed by section 274A(b) un-
less the person or entity— 

(i) is required by Federal or State law to use the Sys-
tem; or 

(ii) has opted to use the System voluntarily in ac-
cordance with subparagraph (B). 

(10) NO FEE FOR USE.—The Secretary may not charge a fee 
to an individual, person, or entity related to the use of the Sys-
tem. 

(b) NEW HIRES, RECRUITMENT, AND REFERRAL.—Notwithstanding 
section 274A(b), the requirements referred to in paragraphs (1)(B) 
and (3) of section 274A(a) are, in the case of a person or entity that 
uses the System for the hiring, recruiting, or referring for a fee, an 
individual for employment in the United States, the following: 

(1) INDIVIDUAL ATTESTATION OF EMPLOYMENT AUTHORIZA-
TION.—During the period beginning on the date on which an 
offer of employment is accepted and ending on the date of hire, 
the individual shall attest, under penalty of perjury on a form 
designated by the Secretary, that the individual is authorized 
to be employed in the United States by providing on such 
form— 

(A) the individual’s name and date of birth; 
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(B) the individual’s social security account number (un-
less the individual has applied for and not yet been issued 
such a number); 

(C) whether the individual is— 
(i) a citizen or national of the United States; 
(ii) an alien lawfully admitted for permanent resi-

dence; or 
(iii) an alien who is otherwise authorized by the Sec-

retary to be hired, recruited, or referred for employment 
in the United States; and 

(D) if the individual does not attest to United States citi-
zenship or nationality, such identification or other author-
ization number established by the Department of Homeland 
Security for the alien as the Secretary may specify. 

(2) EMPLOYER ATTESTATION AFTER EXAMINATION OF DOCU-
MENTS Not later than 3 business days after the date of hire, the 
person or entity shall attest, under penalty of perjury on the 
form designated by the Secretary for purposes of paragraph (1), 
that it has verified that the individual is not an unauthorized 
alien by— 

(A) obtaining from the individual the information de-
scribed in paragraph (1) and recording such information 
on the form; 

(B) examining— 
(i) a document described in paragraph (3)(A); or 
(ii) a document described in paragraph (3)(B) and a 

document described in paragraph (3)(C); and 
(C) attesting that the information recorded on the form is 

consistent with the documents examined. 
(3) ACCEPTABLE DOCUMENTS.— 

(A) DOCUMENTS ESTABLISHING EMPLOYMENT AUTHORIZA-
TION AND IDENTITY.—A document described in this sub-
paragraph is an individual’s— 

(i) United States passport or passport card; 
(ii) permanent resident card that contains a photo-

graph; 
(iii) foreign passport containing temporary evidence 

of lawful permanent residence in the form of an official 
I–551 (or successor) stamp from the Department of 
Homeland Security or a printed notation on a ma-
chine-readable immigrant visa; 

(iv) unexpired employment authorization card that 
contains a photograph; 

(v) in the case of a nonimmigrant alien authorized to 
engage in employment for a specific employer incident 
to status, a foreign passport with Form I–94, Form I– 
94A, or other documentation as designated by the Sec-
retary specifying the alien’s nonimmigrant status as 
long as such status has not yet expired and the pro-
posed employment is not in conflict with any restric-
tions or limitations identified in the documentation; 

(vi) passport from the Federated States of Micronesia 
or the Republic of the Marshall Islands with Form I– 
94, Form I–94A, or other documentation as designated 
by the Secretary, indicating nonimmigrant admission 
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under the Compact of Free Association Between the 
United States and the Federated States of Micronesia 
or the Republic of the Marshall Islands; or 

(vii) other document designated by the Secretary, by 
notice published in the Federal Register, if the docu-
ment— 

(I) contains a photograph of the individual, bio-
metric identification data, and other personal 
identifying information relating to the individual; 

(II) is evidence of authorization for employment 
in the United States; and 

(III) contains security features to make it resist-
ant to tampering, counterfeiting, and fraudulent 
use. 

(B) DOCUMENTS ESTABLISHING EMPLOYMENT AUTHORIZA-
TION.—A document described in this subparagraph is— 

(i) an individual’s social security account number 
card (other than such a card which specifies on the 
face that the issuance of the card does not authorize 
employment in the United States); or 

(ii) a document establishing employment authoriza-
tion that the Secretary determines, by notice published 
in the Federal Register, to be acceptable for purposes of 
this subparagraph, provided that such documentation 
contains security features to make it resistant to tam-
pering, counterfeiting, and fraudulent use. 

(C) DOCUMENTS ESTABLISHING IDENTITY.—A document 
described in this subparagraph is— 

(i) an individual’s driver’s license or identification 
card if it was issued by a State or one of the outlying 
possessions of the United States and contains a photo-
graph and personal identifying information relating to 
the individual; 

(ii) an individual’s unexpired United States military 
identification card; 

(iii) an individual’s unexpired Native American trib-
al identification document issued by a tribal entity rec-
ognized by the Bureau of Indian Affairs; 

(iv) in the case of an individual under 18 years of 
age, a parent or legal guardian’s attestation under pen-
alty of law as to the identity and age of the individual; 
or 

(v) a document establishing identity that the Sec-
retary determines, by notice published in the Federal 
Register, to be acceptable for purposes of this subpara-
graph, if such documentation contains a photograph of 
the individual, biometric identification data, and other 
personal identifying information relating to the indi-
vidual, and security features to make it resistant to 
tampering, counterfeiting, and fraudulent use. 

(D) AUTHORITY TO PROHIBIT USE OF CERTAIN DOCU-
MENTS.—If the Secretary finds that any document or class 
of documents described in subparagraph (A), (B), or (C) 
does not reliably establish identity or employment author-
ization or is being used fraudulently to an unacceptable de-
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gree, the Secretary may, by notice published in the Federal 
Register, prohibit or place conditions on the use of such 
document or class of documents for purposes of this section. 

(4) USE OF THE SYSTEM TO SCREEN IDENTITY AND EMPLOY-
MENT AUTHORIZATION.— 

(A) IN GENERAL.—In the case of a person or entity that 
uses the System for the hiring, recruiting, or referring for 
a fee an individual for employment in the United States, 
during the period described in subparagraph (B), the per-
son or entity shall submit an inquiry through the System 
described in subsection (a) to seek verification of the iden-
tity and employment authorization of the individual. 

(B) VERIFICATION PERIOD.— 
(i) IN GENERAL.—Except as provided in clause (ii), 

and subject to subsection (d), the verification period 
shall begin on the date of hire and end on the date that 
is 3 business days after the date of hire, or such other 
reasonable period as the Secretary may prescribe. 

(ii) SPECIAL RULE.—In the case of an alien who is 
authorized to be employed in the United States and 
who provides evidence from the Social Security Admin-
istration that the alien has applied for a social security 
account number, the verification period shall end 3 
business days after the alien receives the social security 
account number. 

(C) CONFIRMATION.—If a person or entity receives con-
firmation of an individual’s identity and employment au-
thorization, the person or entity shall record such confirma-
tion on the form designated by the Secretary for purposes 
of paragraph (1). 

(D) TENTATIVE NONCONFIRMATION.— 
(i) IN GENERAL.—In cases of tentative nonconfirma-

tion, the Secretary shall provide, in consultation with 
the Commissioner, a process for— 

(I) an individual to contest the tentative noncon-
firmation not later than 10 business days after the 
date of the receipt of the notice described in clause 
(ii); and 

(II) the Secretary to issue a confirmation or final 
nonconfirmation of an individual’s identity and 
employment authorization not later than 30 cal-
endar days after the Secretary receives notice from 
the individual contesting a tentative nonconfirma-
tion. 

(ii) NOTICE.—If a person or entity receives a tentative 
nonconfirmation of an individual’s identity or employ-
ment authorization, the person or entity shall, not later 
than 3 business days after receipt, notify such indi-
vidual in writing in a language understood by the in-
dividual and on a form designated by the Secretary, 
that shall include a description of the individual’s 
right to contest the tentative nonconfirmation. The per-
son or entity shall attest, under penalty of perjury, that 
the person or entity provided (or attempted to provide) 
such notice to the individual, and the individual shall 
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acknowledge receipt of such notice in a manner speci-
fied by the Secretary. 

(iii) NO CONTEST.— 
(I) IN GENERAL.—A tentative nonconfirmation 

shall become final if, upon receiving the notice de-
scribed in clause (ii), the individual— 

(aa) refuses to acknowledge receipt of such 
notice; 

(bb) acknowledges in writing, in a manner 
specified by the Secretary, that the individual 
will not contest the tentative nonconfirmation; 
or 

(cc) fails to contest the tentative noncon-
firmation within the 10-business-day period 
beginning on the date the individual received 
such notice. 

(II) RECORD OF NO CONTEST.—The person or en-
tity shall indicate in the System that the indi-
vidual did not contest the tentative nonconfirma-
tion and shall specify the reason the tentative non-
confirmation became final under subclause (I). 

(III) EFFECT OF FAILURE TO CONTEST.—An indi-
vidual’s failure to contest a tentative nonconfirma-
tion shall not be considered an admission of any 
fact with respect to any violation of this Act or any 
other provision of law. 

(iv) CONTEST.— 
(I) IN GENERAL.—An individual may contest a 

tentative nonconfirmation by using the process for 
secondary verification under clause (i), not later 
than 10 business days after receiving the notice de-
scribed in clause (ii). Except as provided in clause 
(iii), the nonconfirmation shall remain tentative 
until a confirmation or final nonconfirmation is 
provided by the System. 

(II) PROHIBITION ON TERMINATION.—In no case 
shall a person or entity terminate employment or 
take any adverse employment action against an in-
dividual for failure to obtain confirmation of the 
individual’s identity and employment authoriza-
tion until the person or entity receives a notice of 
final nonconfirmation from the System. Nothing in 
this subclause shall prohibit an employer from ter-
minating the employment of the individual for any 
other lawful reason. 

(III) CONFIRMATION OR FINAL NONCONFIRMA-
TION.—The Secretary, in consultation with the 
Commissioner, shall issue notice of a confirmation 
or final nonconfirmation of the individual’s iden-
tity and employment authorization not later than 
30 calendar days after the date the Secretary re-
ceives notice from the individual contesting the 
tentative nonconfirmation. 

(E) FINAL NONCONFIRMATION.— 
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(i) NOTICE.—If a person or entity receives a final 
nonconfirmation of an individual’s identity or employ-
ment authorization, the person or entity shall, not later 
than 3 business days after receipt, notify such indi-
vidual of the final nonconfirmation in writing, on a 
form designated by the Secretary, which shall include 
information regarding the individual’s right to appeal 
the final nonconfirmation as provided under subpara-
graph (F). The person or entity shall attest, under pen-
alty of perjury, that the person or entity provided (or 
attempted to provide) the notice to the individual, and 
the individual shall acknowledge receipt of such notice 
in a manner designated by the Secretary. 

(ii) TERMINATION OR NOTIFICATION OF CONTINUED 
EMPLOYMENT.—If a person or entity receives a final 
nonconfirmation regarding an individual, the person 
or entity may terminate employment of the individual. 
If the person or entity does not terminate such employ-
ment pending appeal of the final nonconfirmation, the 
person or entity shall notify the Secretary of such fact 
through the System. Failure to notify the Secretary in 
accordance with this clause shall be deemed a violation 
of section 274A(a)(1)(A). 

(iii) PRESUMPTION OF VIOLATION FOR CONTINUED EM-
PLOYMENT.—If a person or entity continues to employ 
an individual after receipt of a final nonconfirmation, 
there shall be a rebuttable presumption that the person 
or entity has violated paragraphs (1)(A) and (a)(2) of 
section 274A(a). 

(F) APPEAL OF FINAL NONCONFIRMATION.— 
(i) ADMINISTRATIVE APPEAL.—The Secretary, in con-

sultation with the Commissioner, shall develop a proc-
ess by which an individual may seek administrative re-
view of a final nonconfirmation. Such process shall— 

(I) permit the individual to submit additional 
evidence establishing identity or employment au-
thorization; 

(II) ensure prompt resolution of an appeal (but 
in no event shall there be a failure to respond to 
an appeal within 30 days); and 

(III) permit the Secretary to impose a civil money 
penalty (not to exceed $500) on an individual upon 
finding that an appeal was frivolous or filed for 
purposes of delay. 

(ii) COMPENSATION FOR LOST WAGES RESULTING 
FROM GOVERNMENT ERROR OR OMISSION.— 

(I) IN GENERAL.—If, upon consideration of an 
appeal of a final nonconfirmation, the Secretary 
determines that the final nonconfirmation was 
issued in error, the Secretary shall further deter-
mine whether the final nonconfirmation was the 
result of government error or omission. If the Sec-
retary determines that the final nonconfirmation 
was solely the result of government error or omis-
sion and the individual was terminated from em-
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ployment, the Secretary shall compensate the indi-
vidual for lost wages. 

(II) CALCULATION OF LOST WAGES.—Lost wages 
shall be calculated based on the wage rate and 
work schedule that were in effect prior to the indi-
vidual’s termination. The individual shall be com-
pensated for lost wages beginning on the first 
scheduled work day after employment was termi-
nated and ending 90 days after completion of the 
administrative review process described in this 
subparagraph or the day the individual is rein-
stated or obtains other employment, whichever oc-
curs first. 

(III) LIMITATION ON COMPENSATION.—No com-
pensation for lost wages shall be awarded for any 
period during which the individual was not au-
thorized for employment in the United States. 

(IV) SOURCE OF FUNDS.—There is established in 
the general fund of the Treasury, a separate ac-
count which shall be known as the ‘‘Electronic 
Verification Compensation Account’’. Fees collected 
under subsections (f) and (g) shall be deposited in 
the Electronic Verification Compensation Account 
and shall remain available for purposes of pro-
viding compensation for lost wages under this sub-
clause. 

(iii) JUDICIAL REVIEW.—Not later than 30 days after 
the dismissal of an appeal under this subparagraph, 
an individual may seek judicial review of such dis-
missal in the United States District Court in the juris-
diction in which the employer resides or conducts busi-
ness. 

(5) RETENTION OF VERIFICATION RECORDS.— 
(A) IN GENERAL.—After completing the form designated 

by the Secretary in accordance with paragraphs (1) and (2), 
the person or entity shall retain the form in paper, micro-
fiche, microfilm, electronic, or other format deemed accept-
able by the Secretary, and make it available for inspection 
by officers of the Department of Homeland Security, the De-
partment of Justice, or the Department of Labor during the 
period beginning on the date the verification is completed 
and ending on the later of— 

(i) the date that is 3 years after the date of hire; or 
(ii) the date that is 1 year after the date on which the 

individual’s employment is terminated. 
(B) COPYING OF DOCUMENTATION PERMITTED.—Notwith-

standing any other provision of law, a person or entity may 
copy a document presented by an individual pursuant to 
this section and may retain the copy, but only for the pur-
pose of complying with the requirements of this section. 

(c) REVERIFICATION OF PREVIOUSLY HIRED INDIVIDUALS.— 
(1) MANDATORY REVERIFICATION.—In the case of a person or 

entity that uses the System for the hiring, recruiting, or refer-
ring for a fee an individual for employment in the United 
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States, the person or entity shall submit an inquiry using the 
System to verify the identity and employment authorization of— 

(A) an individual with a limited period of employment 
authorization, within 3 business days before the date on 
which such employment authorization expires; and 

(B) an individual, not later than 10 days after receiving 
a notification from the Secretary requiring the verification 
of such individual pursuant to subsection (a)(4)(C). 

(2) REVERIFICATION PROCEDURES.—The verification proce-
dures under subsection (b) shall apply to reverifications under 
this subsection, except that employers shall— 

(A) use a form designated by the Secretary for purposes 
of this paragraph; and 

(B) retain the form in paper, microfiche, microfilm, elec-
tronic, or other format deemed acceptable by the Secretary, 
and make it available for inspection by officers of the De-
partment of Homeland Security, the Department of Justice, 
or the Department of Labor during the period beginning on 
the date the reverification commences and ending on the 
later of— 

(i) the date that is 3 years after the date of 
reverification; or 

(ii) the date that is 1 year after the date on which the 
individual’s employment is terminated. 

(3) LIMITATION ON REVERIFICATION.—Except as provided in 
paragraph (1), a person or entity may not otherwise reverify the 
identity and employment authorization of a current employee, 
including an employee continuing in employment. 

(d) GOOD FAITH COMPLIANCE.— 
(1) IN GENERAL.—Except as otherwise provided in this sub-

section, a person or entity that uses the System is considered to 
have complied with the requirements of this section notwith-
standing a technical failure of the System, or other technical or 
procedural failure to meet such requirement if there was a good 
faith attempt to comply with the requirement. 

(2) EXCEPTION FOR FAILURE TO CORRECT AFTER NOTICE.— 
Paragraph (1) shall not apply if— 

(A) the failure is not de minimis; 
(B) the Secretary has provided notice to the person or en-

tity of the failure, including an explanation as to why it is 
not de minimis; 

(C) the person or entity has been provided a period of not 
less than 30 days (beginning after the date of the notice) to 
correct the failure; and 

(D) the person or entity has not corrected the failure vol-
untarily within such period. 

(3) EXCEPTION FOR PATTERN OR PRACTICE VIOLATORS.—Para-
graph (1) shall not apply to a person or entity that has engaged 
or is engaging in a pattern or practice of violations of para-
graph (1)(A) or (2) of section 274A(a). 

(4) DEFENSE.—In the case of a person or entity that uses the 
System for the hiring, recruiting, or referring for a fee an indi-
vidual for employment in the United States, the person or entity 
shall not be liable to a job applicant, an employee, the Federal 
Government, or a State or local government, under Federal, 
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State, or local criminal or civil law, for any employment-related 
action taken with respect to an employee in good-faith reliance 
on information provided by the System. Such person or entity 
shall be deemed to have established compliance with its obliga-
tions under this section, absent a showing by the Secretary, by 
clear and convincing evidence, that the employer had knowledge 
that an employee is an unauthorized alien. 

(e) LIMITATIONS.— 
(1) NO NATIONAL IDENTIFICATION CARD.—Nothing in this sec-

tion shall be construed to authorize, directly or indirectly, the 
issuance or use of national identification cards or the establish-
ment of a national identification card. 

(2) USE OF RECORDS.—Notwithstanding any other provision 
of law, nothing in this section shall be construed to permit or 
allow any department, bureau, or other agency of the United 
States Government to utilize any information, database, or 
other records assembled under this section for any purpose 
other than the verification of identity and employment author-
ization of an individual or to ensure the secure, appropriate, 
and non-discriminatory use of the System. 

(f) PENALTIES.— 
(1) IN GENERAL.—Except as provided in this subsection, the 

provisions of subsections (e) through (g) of section 274A shall 
apply with respect to compliance with the provisions of this sec-
tion and penalties for non-compliance for persons or entitles 
that use the System. 

(2) CEASE AND DESIST ORDER WITH CIVIL MONEY PENALTIES 
FOR HIRING, RECRUITING, AND REFERRAL VIOLATIONS.—Notwith-
standing the civil money penalties set forth in section 
274A(e)(4), with respect to a violation of paragraph (1)(A) or (2) 
of section 274A(a) by a person or entity that has hired, re-
cruited, or referred for a fee, an individual for employment in 
the United States, a cease and desist order— 

(A) shall require the person or entity to pay a civil pen-
alty in an amount, subject to subsection (d), of— 

(i) not less than $2,500 and not more than $5,000 for 
each unauthorized alien with respect to whom a viola-
tion of either such subsection occurred; 

(ii) not less than $5,000 and not more than $10,000 
for each such alien in the case of a person or entity pre-
viously subject to one order under this paragraph; or 

(iii) not less than $10,000 and not more than 
$25,000 for each such alien in the case of a person or 
entity previously subject to more than one order under 
this paragraph; and 

(B) may require the person or entity to take such other re-
medial action as appropriate. 

(3) ORDER FOR CIVIL MONEY PENALTY FOR VIOLATIONS.—With 
respect to a violation of section 274A(a)(1)(B), the order under 
this paragraph shall require the person or entity to pay a civil 
penalty in an amount, subject to paragraphs (4), (5), and (6), 
of not less than $1,000 and not more than $25,000 for each in-
dividual with respect to whom such violation occurred. Failure 
by a person or entity to utilize the System as required by law 
or providing information to the System that the person or entity 
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knows or reasonably believes to be false, shall be treated as a 
violation of section 274A(a)(1)(A). 

(4) EXEMPTION FROM PENALTY FOR GOOD FAITH VIOLATION.— 
(A) IN GENERAL.—A person or entity that uses the System 

is presumed to have acted with knowledge for purposes of 
paragraphs (1)(A) and (2) of section 274A(a) if the person 
or entity fails to make an inquiry to verify the identity and 
employment authorization of the individual through the 
System. 

(B) GOOD FAITH EXEMPTION.—In the case of imposition of 
a civil penalty under paragraph (2)(A) with respect to a vio-
lation of paragraph (1)(A) or (2) of section 274A(a) for hir-
ing or continuation of employment or recruitment or refer-
ral by a person or entity, and in the case of imposition of 
a civil penalty under paragraph (3) for a violation of sec-
tion 274A(a)(1)(B) for hiring or recruitment or referral by 
a person or entity, the penalty otherwise imposed may be 
waived or reduced if the person or entity establishes that 
the person or entity acted in good faith. 

(5) MITIGATION ELEMENTS.—For purposes of paragraphs 
(2)(A) and (3), when assessing the level of civil money penalties, 
in addition to the good faith of the person or entity being 
charged, due consideration shall be given to the size of the busi-
ness, the seriousness of the violation, whether or not the indi-
vidual was an unauthorized alien, and the history of previous 
violations. 

(6) CRIMINAL PENALTY.—Notwithstanding section 274A(f)(1) 
and the provisions of any other Federal law relating to fine lev-
els, any person or entity that is required to comply with the pro-
visions of this section and that engages in a pattern or practice 
of violations of paragraph (1) or (2) of section 274A(a), shall be 
fined not more than $5,000 for each unauthorized alien with re-
spect to whom such a violation occurs, imprisoned for not more 
than 18 months, or both. 

(7) ELECTRONIC VERIFICATION COMPENSATION ACCOUNT.— 
Civil money penalties collected under this subsection shall be 
deposited in the Electronic Verification Compensation Account 
for the purpose of compensating individuals for lost wages as 
a result of a final nonconfirmation issued by the System that 
was based on government or employer error or omission, as set 
forth in subsection (b)(4)(F)(ii)(IV). 

(8) DEBARMENT.— 
(A) IN GENERAL.—If a person or entity is determined by 

the Secretary to be a repeat violator of paragraph (1)(A) or 
(2) of section 274A(a) or is convicted of a crime under sec-
tion 274A, such person or entity may be considered for de-
barment from the receipt of Federal contracts, grants, or co-
operative agreements in accordance with the debarment 
standards and pursuant to the debarment procedures set 
forth in the Federal Acquisition Regulation. 

(B) NO CONTRACT, GRANT, AGREEMENT.—If the Secretary 
or the Attorney General wishes to have a person or entity 
considered for debarment in accordance with this para-
graph, and such a person or entity does not hold a Federal 
contract, grant or cooperative agreement, the Secretary or 
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Attorney General shall refer the matter to the Adminis-
trator of General Services to determine whether to list the 
person or entity on the List of Parties Excluded from Fed-
eral Procurement, and if so, for what duration and under 
what scope. 

(C) CONTRACT, GRANT, AGREEMENT.—If the Secretary or 
the Attorney General wishes to have a person or entity con-
sidered for debarment in accordance with this paragraph, 
and such person or entity holds a Federal contract, grant, 
or cooperative agreement, the Secretary or Attorney General 
shall advise all agencies or departments holding a contract, 
grant, or cooperative agreement with the person or entity of 
the Government’s interest in having the person or entity 
considered for debarment, and after soliciting and consid-
ering the views of all such agencies and departments, the 
Secretary or Attorney General may refer the matter to the 
appropriate lead agency to determine whether to list the 
person or entity on the List of Parties Excluded from Fed-
eral Procurement, and if so, for what duration and under 
what scope. 

(D) REVIEW.—Any decision to debar a person or entity in 
accordance with this subsection shall be reviewable pursu-
ant to part 9.4 of the Federal Acquisition Regulation. 

(9) PREEMPTION.—The provisions of this section preempt any 
State or local law, ordinance, policy, or rule, including any 
criminal or civil fine or penalty structure, relating to the hiring, 
continued employment, or status verification for employment 
eligibility purposes, of unauthorized aliens, except that a State, 
locality, municipality, or political subdivision may exercise its 
authority over business licensing and similar laws as a penalty 
for failure to use the System as required under this section. 

(g) UNFAIR IMMIGRATION-RELATED EMPLOYMENT PRACTICES AND 
THE SYSTEM.— 

(1) IN GENERAL.—In addition to the prohibitions on discrimi-
nation set forth in section 274B, it is an unfair immigration- 
related employment practice for a person or entity, in the course 
of utilizing the System— 

(A) to use the System for screening an applicant prior to 
the date of hire; 

(B) to terminate the employment of an individual or take 
any adverse employment action with respect to that indi-
vidual due to a tentative nonconfirmation issued by the 
System; 

(C) to use the System to screen any individual for any 
purpose other than confirmation of identity and employ-
ment authorization as provided in this section; 

(D) to use the System to verify the identity and employ-
ment authorization of a current employee, including an em-
ployee continuing in employment, other than reverification 
authorized under subsection (c); 

(E) to use the System to discriminate based on national 
origin or citizenship status; 

(F) to willfully fail to provide an individual with any no-
tice required under this title; 
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(G) to require an individual to make an inquiry under 
the self-verification procedures described in subsection 
(a)(4)(B) or to provide the results of such an inquiry as a 
condition of employment, or hiring, recruiting, or referring; 
or 

(H) to terminate the employment of an individual or take 
any adverse employment action with respect to that indi-
vidual based upon the need to verify the identity and em-
ployment authorization of the individual as required by 
subsection (b). 

(2) PREEMPLOYMENT SCREENING AND BACKGROUND CHECK.— 
Nothing in paragraph (1)(A) shall be construed to preclude a 
preemployment screening or background check that is required 
or permitted under any other provision of law. 

(3) CIVIL MONEY PENALTIES FOR DISCRIMINATORY CONDUCT.— 
Notwithstanding section 274B(g)(2)(B)(iv), the penalties that 
may be imposed by an administrative law judge with respect to 
a finding that a person or entity has engaged in an unfair im-
migration-related employment practice described in paragraph 
(1) are— 

(A) not less than $1,000 and not more than $4,000 for 
each individual discriminated against; 

(B) in the case of a person or entity previously subject to 
a single order under this paragraph, not less than $4,000 
and not more than $10,000 for each individual discrimi-
nated against; and 

(C) in the case of a person or entity previously subject to 
more than one order under this paragraph, not less than 
$6,000 and not more than $20,000 for each individual dis-
criminated against. 

(4) ELECTRONIC VERIFICATION COMPENSATION ACCOUNT.— 
Civil money penalties collected under this subsection shall be 
deposited in the Electronic Verification Compensation Account 
for the purpose of compensating individuals for lost wages as 
a result of a final nonconfirmation issued by the System that 
was based on government error or omission, as set forth in sub-
section (b)(4)(F)(ii)(IV). 

(h) CLARIFICATION.—All rights and remedies provided under any 
Federal, State, or local law relating to workplace rights, including 
but not limited to back pay, are available to an employee despite— 

(1) the employee’s status as an unauthorized alien during or 
after the period of employment; or 

(2) the employer’s or employee’s failure to comply with the re-
quirements of this section. 

(i) DEFINITION.—In this section, the term ‘‘date of hire’’ means the 
date on which employment for pay or other remuneration com-
mences. 

* * * * * * * 

MIGRANT AND SEASONAL AGRICULTURAL WORKER 
PROTECTION ACT 

* * * * * * * 
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TITLE I—FARM LABOR CONTRACTORS 

CERTIFICATE OF REGISTRATION REQUIRED 

SEC. 101. (a) No person shall engage in any farm labor con-
tracting activity, unless such person has a certificate of registration 
from the Secretary specifying which farm labor contracting activi-
ties such person is authorized to perform. 

(b) A farm labor contractor shall not hire, employ, or use any in-
dividual to perform farm labor contracting activities unless such in-
dividual has a certificate of registration, or a certificate of registra-
tion as an employee of the farm labor contractor employer, which 
authorizes the activity for which such individual is hired, em-
ployed, or used. The farm labor contractor shall be held responsible 
for violations of this Act or any regulation under this Act by any 
employee regardless of whether the employee possesses a certificate 
of registration based on the contractor’s certificate of registration. 

(c) Each registered farm labor contractor and registered farm 
labor contractor employee shall carry at all times while engaging 
in farm labor contracting activities a certificate of registration and, 
upon request, shall exhibit that certificate to all persons with 
whom they intend to deal as a farm labor contractor or farm labor 
contractor employee. 

(d) The facilities and the services authorized by the Act of June 
6, 1933 (29 U.S.C. 49 et seq.), known as the Wagner-Peyser Act, 
shall be denied to any farm labor contractor upon refusal or failure 
to produce, when asked, a certificate of registration. 

(e) A farm labor contractor shall maintain a surety bond in an 
amount determined by the Secretary to be sufficient for ensuring the 
ability of the farm labor contractor to discharge its financial obliga-
tions, including payment of wages and benefits to employees. Such 
a bond shall be available to satisfy any amounts ordered to be paid 
by the Secretary or by court order for failure to comply with the ob-
ligations of this Act. The Secretary of Labor shall annually publish 
in the Federal Register a schedule of required bond amounts that 
are determined by such Secretary to be sufficient for farm labor con-
tractors to discharge financial obligations based on the number of 
workers to be covered. 

ISSUANCE OF CERTIFICATE OF REGISTRATION 

SEC. 102. The Secretary, after appropriate investigation and ap-
proval, shall issue a certificate of registration (including a certifi-
cate of registration as an employee of a farm labor contractor) to 
any person who has filed with the Secretary a written application 
containing the following: 

(1) a declaration, subscribed and sworn to by the applicant, 
stating the applicant’s permanent place of residence, the farm 
labor contracting activities for which the certificate is re-
quested, and such other relevant information as the Secretary 
may require; 

(2) a statement identifying each vehicle to be used to trans-
port any migrant or seasonal agricultural worker and, if the 
vehicle is or will be owned or controlled by the applicant, docu-
mentation showing that the applicant is in compliance with the 
requirements of section 401 with respect to each such vehicle; 
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(3) a statement identifying each facility or real property to 
be used to house any migrant agricultural worker and, if the 
facility or real property is or will be owned or controlled by the 
applicant, documentation showing that the applicant is in com-
pliance with section 203 with respect to each such facility or 
real property; 

(4) a set of fingerprints of the applicant; øand¿ 
(5) a declaration, subscribed and sworn to by the applicant, 

consenting to the designation by a court of the Secretary as an 
agent available to accept service of summons in any action 
against the applicant, if the applicant has left the jurisdiction 
in which the action is commenced or otherwise has become un-
available to accept serviceø.¿; and 

(6) a declaration, subscribed and sworn to by the applicant, 
stating whether the applicant has a familial, contractual, or 
employment relationship with, or shares vehicles, facilities, 
property, or employees with, a person who has been refused 
issuance or renewal of a certificate, or has had a certificate sus-
pended or revoked, pursuant to section 103. 

REGISTRATION DETERMINATIONS 

SEC. 103. (a) In accordance with regulations, the Secretary may 
refuse to issue or renew, or may suspend or revoke, a certificate of 
registration (including a certificate of registration as an employee 
of a farm labor contractor) if the applicant or holder— 

(1) has knowingly made any misrepresentation in the appli-
cation for such certificate; 

(2) is not the real party in interest in the application or cer-
tificate of registration and the real party in interest is a person 
who has been refused issuance or renewal of a certificate, has 
had a certificate suspended or revoked, or does not qualify 
under this section for a certificate; 

(3) has failed to comply with this Act or any regulation 
under this Act; 

(4) has failed— 
(A) to pay any court judgment obtained by the Secretary 

or any other person under this Act or any regulation under 
this Act or under the Farm Labor Contractor Registration 
Act of 1963 or any regulation under such Act, or 

(B) to comply with any final order issued by the Sec-
retary as a result of a violation of this Act or any regula-
tion under this Act or a violation of the Farm Labor Con-
tractor Registration Act of 1963 or any regulation under 
such Act; øor¿ 

(5) has been convicted within the preceding five years— 
(A) of any crime under State or Federal law relating to 

gambling, or to the sale, distribution or possession of alco-
holic beverages, in connection with or incident to any farm 
labor contracting activities; or 

(B) of any felony under State or Federal law involving 
robbery, bribery, extortion, embezzlement, grand larceny, 
burglary, arson, violation of narcotics laws, murder, rape, 
assault with intent to kill, assault which inflicts grievous 
bodily injury, prostitution, peonage, or smuggling or har-
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boring individuals who have entered the United States il-
legally; øor¿ 

(6) has been found to have violated paragraph (1) or (2) of 
section 274A(a) of the Immigration and Nationality Actø.¿; 

(7) has failed to maintain a surety bond in compliance with 
section 101(e); or 

(8) has been disqualified by the Secretary of Labor from im-
porting nonimmigrants described in section 101(a)(15)(H)(ii) of 
the Immigration and Nationality Act. 

(b)(1) There shall be a rebuttable presumption that an applicant 
for issuance or renewal of a certificate is not the real party in inter-
est in the application if the applicant— 

(A) is the immediate family member of any person who has 
been refused issuance or renewal of a certificate, or has had a 
certificate suspended or revoked; and 

(B) identifies a vehicle, facility, or real property under para-
graph (2) or (3) of section 102 that has been previously listed 
by a person who has been refused issuance or renewal of a cer-
tificate, or has had a certificate suspended or revoked. 

(2) An applicant described in paragraph (1) bears the burden of 
demonstrating to the Secretary’s satisfaction that the applicant is 
the real party in interest in the application. 

ø(b)¿ (c)(1) The person who is refused the issuance or renewal of 
a certificate or whose certificate is suspended or revoked under 
subsection (a) shall be afforded an opportunity for agency hearing, 
upon request made within thirty days after the date of issuance of 
the notice of the refusal, suspension, or revocation. In such hearing, 
all issues shall be determined on the record pursuant to section 554 
of title 5, United States Code. If no hearing is requested as herein 
provided, the refusal, suspension, or revocation shall constitute a 
final and unappealable order. 

(2) If a hearing is requested, the initial agency decision shall be 
made by an administrative law judge, and such decision shall be-
come the final order unless the Secretary modifies or vacates the 
decision. Notice of intent to modify or vacate the decision of the ad-
ministrative law judge shall be issued to the parties within thirty 
days after the decision of the administrative law judge. A final 
order which takes effect under this paragraph shall be subject to 
review only as provided under subsection (c). 

ø(c)¿ (d) Any person against whom an order has been entered 
after an agency hearing under this section may obtain review by 
the United States district court for any district in which he is lo-
cated or the United States District Court for the District of Colum-
bia by filing a notice of appeal in such court within thirty days 
from the date of such order, and simultaneously sending a copy of 
such notice by registered mail to the Secretary. The Secretary shall 
promptly certify and file in such court the record upon which the 
order was based. The findings of the Secretary shall be set aside 
only if found to be unsupported by substantial evidence as provided 
by section 706(2)(E) of title 5, United States Code. Any final deci-
sion, order, or judgment of such District Court concerning such re-
view shall be subject to appeal as provided in chapter 83 of title 
28, United States Code. 

* * * * * * * 
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SECTION 305 OF PUBLIC LAW 99-603 

AN ACT To amend the Immigration and Nationality Act to revise and reform the 
immigration laws, and for other purposes. 

SEC. 305. ELIGIBILITY OF H–2 AGRICULTURAL WORKERS FOR CER-
TAIN LEGAL ASSISTANCE. 

A nonimmigrant worker admitted to or permitted to remain in 
the United States under section 101(a)(15)(H)(ii)(a) of the Immigra-
tion and Nationality Act (8 U.S.C. 1101(a)(15)(H)(ii)(a)) for agricul-
tural labor or service shall be considered to be an alien described 
in section 101(a)(20) of such Act (8 U.S.C. 1101(a)(20)) for purposes 
of establishing eligibility for legal assistance under the Legal Serv-
ices Corporation Act (42 U.S.C. 2996 et seq.), but only with respect 
to legal assistance on matters relating to wages, housing, transpor-
tation, and øother employment rights as provided in the worker’s 
specific contract under which the nonimmigrant was admitted¿ em-
ployment-related rights. 

HOUSING ACT OF 1949 

* * * * * * * 

TITLE V—FARM HOUSING 

* * * * * * * 

PROGRAM LEVELS AND AUTHORIZATIONS 

SEC. 513. (a) IN GENERAL.—(1) The Secretary may, to the extent 
approved in appropriation Acts, insure and guarantee loans under 
this title during fiscal years 1993 and 1994, in aggregate amounts 
not to exceed $2,446,855,600 and $2,549,623,535, respectively, as 
follows: 

(A) For insured or guaranteed loans under section 502 on be-
half of low-income borrowers receiving assistance under section 
521(a)(1), $1,676,484,000 for fiscal year 1993 and 
$1,746,896,328 for fiscal year 1994. 

(B) For guaranteed loans under section 502(h) on behalf of 
low- and moderate-income borrowers, such sums as may be ap-
propriated for fiscal years 1993 and 1994. 

(C) For loans under section 504, $12,400,000 for fiscal year 
1993 and $12,920,800 for fiscal year 1994. 

(D) For insured loans under section 514, $16,821,600 for fis-
cal year 1993 and $17,528,107 for fiscal year 1994. 

(E) For insured loans under section 515, $739,500,000 for fis-
cal year 1993 and $770,559,000 for fiscal year 1994. 

(F) For loans under section 523(b)(1)(B), $800,000 for fiscal 
year 1993 and $833,600 for fiscal year 1994. 

(G) For site loans under section 524, $850,000 for fiscal year 
1993 and $885,700 for fiscal year 1994. 

(2) Notwithstanding any other provision of law, insured and 
guaranteed loan authority in this title for any fiscal year beginning 
after September 30, 1984, shall not be transferred or used for any 
purpose not specified in this title. 
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(b) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to 
be appropriated for fiscal years 1993 and 1994, and to remain 
available until expended, the following amounts: 

(1) For grants under section 502(f)(1), $1,100,000 for fiscal 
year 1993 and $1,146,200 for fiscal year 1994. 

(2) For grants under section 504, $21,100,000 for fiscal year 
1993 and $21,986,200 for fiscal year 1994. 

(3) For purposes of section 509(c), $600,000 for fiscal year 
1993 and $625,200 for fiscal year 1994. 

(4) For project preparation grants under section 509(f)(6), 
$5,300,000 in fiscal year 1993 and $5,522,600 in fiscal year 
1994. 

(5) In fiscal years 1993 and 1994, such sums as may be nec-
essary to meet payments on notes or other obligations issued 
by the Secretary under section 511 equal to— 

(A) the aggregate of the contributions made by the Sec-
retary in the form of credits on principal due on loans 
made pursuant to section 503; and 

(B) the interest due on a similar sum represented by 
notes or other obligations issued by the Secretary. 

(6) For grants for service coordinators under section 515(y), 
$1,000,000 in fiscal year 1993 and $1,042,000 in fiscal year 
1994. 

(7) For financial assistance under section 516— 
(A) for low-rent housing and related facilities for domes-

tic farm labor under subsections (a) through (j) of such sec-
tion, $21,700,000 for fiscal year 1993 and $22,611,400 for 
fiscal year 1994; and 

(B) for housing for rural homeless and migrant farm-
workers under subsection (k) of such section, $10,500,000 
for fiscal year 1993 and $10,941,000 for fiscal year 1994. 

(8) For grants under section 523(f), $13,900,000 for fiscal 
year 1993 and $14,483,800 for fiscal year 1994. 

(9) For grants under section 533, $30,800,000 for fiscal year 
1993 and $32,093,600 for fiscal year 1994. 

(c) RENTAL ASSISTANCE.—(1) The Secretary, to the extent ap-
proved in appropriations Acts for fiscal years 1993 and 1994, may 
enter into rental assistance payment contracts under section 
521(a)(2)(A) aggregating $414,100,000 for fiscal year 1993 and 
$431,492,200 for fiscal year 1994. 

(2) Any authority approved in appropriation Acts for fiscal year 
1988 or any succeeding fiscal year for rental assistance payment 
contracts under section 521(a)(2)(A) or contracts for operating as-
sistance under section 521(a)(5) shall be used by the Secretary— 

(A) to renew rental assistance payment contracts or oper-
ating assistance contracts that expire during such fiscal year; 

(B) to provide amounts required to continue assistance pay-
ments for the remaining period of an existing contract, in any 
case in which the original amount of assistance is used prior 
to the end of the term of the contract; and 

(C) to make additional rental assistance payment contracts 
or operating assistance contracts for existing or newly con-
structed dwelling units. 

(d) SUPPLEMENTAL RENTAL ASSISTANCE CONTRACTS.—The Sec-
retary, to the extent approved in appropriations Acts for fiscal 
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years 1993 and 1994, may enter into 5-year supplemental rental 
assistance contracts under section 502(c)(5)(D) aggregating 
$12,178,000 for fiscal year 1993 and $12,689,476 for fiscal year 
1994. 

(e) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to 
be appropriated for rural housing vouchers under section 542, 
$130,000,000 for fiscal year 1993 and $140,000,000 for fiscal year 
1994. 

(f) FUNDING FOR FARMWORKER HOUSING.— 
(1) SECTION 514 FARMWORKER HOUSING LOANS.— 

(A) INSURANCE AUTHORITY.—The Secretary of Agriculture 
may, to the extent approved in appropriation Acts, insure 
loans under section 514 (42 U.S.C. 1484) during each of 
fiscal years 2020 through 2029 in an aggregate amount not 
to exceed $200,000,000. 

(B) AUTHORIZATION OF APPROPRIATIONS FOR COSTS.— 
There is authorized to be appropriated $75,000,000 for each 
of fiscal years 2020 through 2029 for costs (as such term 
is defined in section 502 of the Congressional Budget Act 
of 1974 (2 U.S.C. 661a)) of loans insured pursuant the au-
thority under subparagraph (A). 

(2) SECTION 516 GRANTS FOR FARMWORKER HOUSING.—There 
is authorized to be appropriated $30,000,000 for each of fiscal 
years 2020 through 2029 for financial assistance under section 
516 (42 U.S.C. 1486). 

(3) SECTION 521 HOUSING ASSISTANCE.—There is authorized to 
be appropriated $2,700,000,000 for each of fiscal years 2020 
through 2029 for rental assistance agreements entered into or 
renewed pursuant to section 521(a)(2) (42 U.S.C. 1490a(a)(2)) or 
agreements entered into in lieu of debt forgiveness or payments 
for eligible households as authorized by section 502(c)(5)(D). 

INSURANCE OF LOANS FOR THE PROVISION OF HOUSING AND RELATED 
FACILITIES FOR DOMESTIC FARM LABOR 

SEC. 514. (a) The Secretary is authorized to insure and make 
commitments to insure loans made by lenders other than the 
United States to the owner of any farm or any association of farm-
ers for the purpose of providing housing and related facilities for 
domestic farm labor, or to any Indian tribe for such purpose, or to 
any State (or political subdivision thereof), or any broad-based pub-
lic or private nonprofit organization, or any limited partnership in 
which the general partner is a nonprofit entity, or any nonprofit or-
ganization of farm workers incorporated within the State for the 
purpose of providing housing and related facilities for domestic 
farm labor any place within the State where a need exists. All such 
loans shall be made in accordance with terms and conditions sub-
stantially identical with those specified in section 502, except 
that— 

(1) no such loan shall be insured in an amount in excess of 
the value of the farm involved less any prior liens in the case 
of a loan to an individual owner of a farm, or the total esti-
mated value of the structures and facilities with respect to 
which the loan is made in the case of any other loan; 

(2) no such loan shall be insured if it bears interest at a rate 
in excess of 1 per centum per annum; 
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(3) out of interest payments by the borrower the Secretary 
shall retain a charge in an amount not less than one-half of 
1 per centum per annum of the unpaid principal balance of the 
loan; 

(4) the insurance contracts and agreements with respect to 
any loan may contain provisions for servicing the loan by the 
Secretary or by the lender, and for the purchase by the Sec-
retary of the loan if it is not in default, on such terms and con-
ditions as the Secretary may prescribe; and 

(5) the Secretary may take mortgages creating a lien run-
ning to the United States for the benefit of the insurance fund 
referred to in subsection (b) notwithstanding the fact that the 
note may be held by the lender or his assignee. 

(b) The Secretary shall utilize the insurance fund created by sec-
tion 11 of the Bankhead Jones Farm Tenant Act (7 U.S.C. 1005a) 
and the provisions of section 13 (a), (b), and (c) of such Act (7 
U.S.C. 1005c (a), (b), and (c)) to discharge obligations under insur-
ance contracts made pursuant to this section, and 

(1) the Secretary may utilize the insurance fund to pay 
taxes, insurance, prior liens, and other expenses to protect the 
security for loans which have been insured hereunder and to 
acquire such security property at foreclosure sales or other-
wise; 

(2) the notes and security therefor acquired by the Secretary 
under insurance contracts made pursuant to this section shall 
become a part of the insurance fund. Loans insured under this 
section may be held in the fund and collected in accordance 
with their terms or may be sold and reinsured. All proceeds 
from such collections, including the liquidation of security and 
the proceeds of sales, shall become a part of the insurance 
fund; and 

(3) of the charges retained by the Secretary out of interest 
payments by the borrower, amounts not less than one-half of 
1 per centum per annum of the unpaid principal balance of the 
loan shall be deposited in and become a part of the insurance 
fund. The remainder of such charges shall be deposited in the 
Treasury of the United States and shall be available for admin-
istrative expenses of the Farmers Home Administration, to be 
transferred annually to and become merged with any appro-
priation for such expenses. 

(c) Any contract of insurance executed by the Secretary under 
this section shall be an obligation of the United States and incon-
testable except for fraud or misrepresentation of which the holder 
of the contract has actual knowledge. 

(e) Amounts made available pursuant to section 513 of this Act 
shall be available for administrative expenses incurred under this 
section. 

(f) As used in this section— 
(1) the term ‘‘housing’’ means (A) new structures (including 

household furnishings) suitable for dwelling use by domestic 
farm labor, and (B) existing structures (including household 
furnishings) which can be made suitable for dwelling use by 
domestic farm labor by rehabilitation, alteration, conversion, or 
improvements; 
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(2) the term ‘‘related facilities’’ means (A) new stuctures (in-
cluding household furnishings) suitable for use as dining halls, 
community rooms or buildings, or infirmaries, or for other es-
sential services facilities, (B) existing structures (including 
household furnishings) which can be made suitable for the 
above uses by rehabilitation, alteration, conversion, or im-
provement and (C) necessary for an adequate site; and 

(3) the term ‘‘domestic farm labor’’ means any person (and 
the family of such person) who receives a substantial portion 
of his or her income from primary production of agricultural or 
aquacultural commodities, the handling of agricultural or 
aquacultural commodities in the unprocessed stage, or the 
processing of agricultural or aquacultural commodities, without 
respect to the source of employment, except that— 

(A) such person shall be a citizen of the United States, 
or a person legally admitted for permanent residence, or a 
person legally admitted to the United States and author-
ized to work in agriculture; 

(B) such term includes any person (and the family of 
such person) who is retired or disabled, but who was do-
mestic farm labor at the time of retirement or becoming 
disabled; and 

(C) in applying this paragraph with respect to vacant 
units in farm labor housing, the Secretary shall make 
units available for occupancy in the following order of pri-
ority: 

(i) to active farm laborers (and their families); 
(ii) to retired or disabled farm laborers (and their 

families) who were active in the local farm labor mar-
ket at the time of retiring or becoming disabled; and 

(iii) to other retired or disabled farm laborers (and 
their families). 

(g) The Secretary may waive the interest rate limitation con-
tained in subsection (a)(2) and the requirement of section 501(c)(3) 
in any case in which the Secretary determines that qualified public 
or private nonprofit sponsors are not currently available and are 
not likely to become available within a reasonable period of time 
and such waiver is necessary to permit farmers to provide housing 
and related facilities for migrant domestic farm laborers, except 
that the benefits resulting from such waiver shall accrue to the 
tenants, and the interest rate on a loan insured under this section 
and for which the Secretary permits such waiver shall be no less 
than one-eighth of 1 per centum above the average interest rate on 
notes or other obligations which are issued under section 511 and 
have maturities comparable to such a loan. 

(h) In making available assistance in any area under this section 
or section 516, the Secretary shall— 

(1) in determining the need for the assistance, take into con-
sideration the housing needs only of domestic farm labor, in-
cluding migrant farmworkers, in the area; and 

(2) in determining whether to provide such assistance, make 
such determination without regard to the extent or nature of 
other housing needs in the area. 
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(i) Housing and related facilities constructed with loans under 
this section may be used for tenants eligible for occupancy under 
section 515 if the Secretary determines that— 

(1) there is no longer a need in the area for farm labor hous-
ing; or 

(2) the need for such housing in the area has diminished to 
the extent that the purpose of the loan, providing housing for 
domestic farm labor, can no longer be met. 

(j) PER PROJECT LIMITATIONS ON ASSISTANCE.—If the Secretary, 
in making available assistance in any area under this section or 
section 516 (42 U.S.C. 1486), establishes a limitation on the amount 
of assistance available per project, the limitation on a grant or loan 
award per project shall not be less than $5 million. 

* * * * * * * 

LOANS TO PROVIDE OCCUPANT-OWNED, RENTAL, AND COOPERATIVE 
HOUSING FOR LOW- AND MODERATE-INCOME PERSONS AND FAMILIES 

SEC. 521. (a)(1)(A) Not withstanding the provisions of sections 
502, 517(a) and 515, loans to persons of low or moderate income 
under section 502 or 517(a)(1), or 526(a), loans under section 515 
or 526(c) to provide rental or cooperative housing and related facili-
ties for persons and families of low or moderate income or elderly 
persons and elderly families, and loans under section 526 to pro-
vide condominium housing for persons and families of low or mod-
erate income, shall bear interest at a rate prescribed by the Sec-
retary at not less than a rate determined by the Secretary of the 
Treasury upon the request of the Secretary taking into consider-
ation the current average market yield on outstanding marketable 
obligations of the United States with remaining periods of maturity 
comparable to the average maturities of such loans, adjusted to the 
nearest one-eighth of 1 per centum. Any loan guaranteed under 
this title shall bear interest at such rate as may be agreed upon 
by the borrower and the lender. 

(B) From the interest rate so determined, the Secretary may pro-
vide the borrower with assistance in the form of credits so as to re-
duce the effective interest rate to a rate not less than 1 per centum 
per annum for such periods of time as the Secretary may determine 
for applicants described in subparagraph (A) if without such assist-
ance such applicants could not afford the dwelling or make pay-
ments on the indebtedness of the rental or cooperative housing. In 
the case of assistance provided under this subparagraph with re-
spect to a loan under section 502, the Secretary may not reduce, 
cancel, or refuse to renew the assistance due to an increase in the 
adjusted income of the borrower if the reduction, cancellation, or 
nonrenewal will cause the borrower to be unable to reasonably af-
ford the resulting payments required under the loan. 

(C) For persons of low income under section 502 or 517(a) who 
the Secretary determines are unable to afford a dwelling with the 
assistance provided under subparagraph (B) and when the Sec-
retary determines that assisted rental housing programs (as au-
thorized under this title, the National Housing Act, and the United 
States Housing Act of 1937) would be unsuitable in the area in 
which such persons reside, the Secretary may provide additional 
assistance, pursuant to amounts approved in appropriation Acts 
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and for such periods of time as the Secretary may determine, which 
may be in an amount not to exceed the difference between (i) the 
amount determined by the Secretary to be necessary to pay the 
principal indebtedness, interest, taxes, insurance, utilities, and 
maintenance, and (ii) 25 per centum of the income of such appli-
cant. The amount of such additional assistance which may be ap-
proved in appropriation Acts may not exceed an aggregate amount 
of $100,000,000. Such additional assistance may not be so approved 
with respect to any fiscal year beginning on or after October 1, 
1981. 

(D)(i) With respect to borrowers under section 502 or 517(a) who 
have received assistance under subparagraph (B) or (C), the Sec-
retary shall provide for the recapture of all or a portion of such as-
sistance rendered upon the disposition or nonoccupancy of the 
property by the borrower. In providing for such recapture, the Sec-
retary shall make provisions to provide incentives for the borrower 
to maintain the property in a marketable condition. Notwith-
standing any other provisions of law, any such assistance whenever 
rendered shall constitute a debt secured by the Security instru-
ments given by the borrower to the Secretary to the extent that the 
Secretary may provide for recapture of such assistance. 

(ii) In determining the amount recaptured under this subpara-
graph with respect to any loan made pursuant to section 502(a)(3) 
for the purchase of a dwelling located on land owned by a commu-
nity land trust, the Secretary shall determine any appreciation of 
the dwelling based on any agreement between the borrower and 
the community land trust that limits the sale price or appreciation 
of the dwelling. 

(E) Except for Federal or State laws relating to taxation, the as-
sistance rendered to any borrower under subparagraphs (B) and 
(C) shall not be considered to be income or resources for any pur-
pose under any Federal or State laws including, but not limited to, 
laws relating to welfare and public assistance programs. 

(F) Loans subject to the interest rates and assistance provided 
under this paragraph (1) may be made only when the Secretary de-
termines the needs of the applicant for necessary housing cannot 
be met with financial assistance from other sources including as-
sistance under the National Housing Act and the United States 
Housing Act of 1937. 

(G) Interest on loans under section 502 or 517(a) to victims of a 
natural disaster shall not exceed the rate which would be applica-
ble to such loans under section 502 without regard to this section. 

(2)(A) The Secretary shall make and insure loans under this sec-
tion and sections 514, 515, and 517 to provide rental or cooperative 
housing and related facilities for persons and families of low in-
come in multifamily housing projects, and shall make, and contract 
to make, assistance payments to the owners of such rental, con-
gregate, or cooperative housing in order to make available to low- 
income occupants of such housing rentals at rates commensurate to 
income and not exceeding the highest of (i) 30 per centum of 
monthly adjusted income, (ii) 10 per centum of monthly income, or 
(iii) if the person or family is receiving payments for welfare assist-
ance from a public agency, the portion of such payments which is 
specifically designated by such agency to meet the person’s or fam-
ily’s housing costs. Any rent or contribution of any recipient shall 
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not increase as a result of this section or any other provision of 
Federal law or regulation by more than 10 per centum during any 
twelve-month period, unless the increase above 10 per centum is 
attributable to increases in income which are unrelated to this sub-
section or other law or regulation. 

(B) The owner of any project assisted under this paragraph or 
paragraph (5) shall be required to provide at least annually a budg-
et of operating expenses and record of tenants’ income. The budget 
(and the income, in the case of a project assisted under this para-
graph) shall be used to determine the amount of the assistance for 
each project. 

(C) The project owner shall accumulate, safeguard, and periodi-
cally pay to the Secretary any rental charges collected in excess of 
basic rental charges as established by the Secretary in conformity 
with subparagraph (A). These funds may be credited to the appro-
priation and used by the Secretary for making such assistance pay-
ments through the end of the next fiscal year. Notwithstanding the 
preceding sentence, excess funds received from tenants in projects 
financed under section 515 during a fiscal year shall be available 
during the next succeeding fiscal year, together with funds pro-
vided under subparagraph (D), to the extent approved in appropria-
tions Acts, to make assistance payments to reduce rent overburden 
on behalf of tenants of any such project whose rents exceed the lev-
els referred to in subparagraph (A). In providing assistance to re-
lieve rent overburden, the Secretary shall provide assistance with 
respect to very low-income and low-income families to reduce hous-
ing rentals to the levels specified in subparagraph (A). 

(D) The Secretary, to the extent approved in appropriation Acts, 
may enter into rental assistance contracts aggregating not more 
than $398,000,000 in carrying out subparagraph (A) with respect 
to the fiscal year ending on September 30, 1982. 

(E) In order to assist elderly or handicapped persons or families 
who elect to live in a shared housing arrangement in which they 
benefit as a result of sharing the facilities of a dwelling with others 
in a manner that effectively and efficiently meets their housing 
needs and thereby reduces their costs of housing, the Secretary 
shall permit rental assistance to be used by such persons or fami-
lies if the shared housing arrangement is in a single-family dwell-
ing. For the purpose of this subparagraph, the Secretary shall pre-
scribe minimum habitability standards to assure decent, safe, and 
sanitary housing for such families while taking into account the 
special circumstances of shared housing. 

(3)(A) In the case of loans under sections 514 and 515 approved 
prior to the effective date of this paragraph with respect to which 
rental assistance is provided, the rent for tenants receiving such 
assistance shall not exceed the highest of (i) 30 per centum of 
monthly adjusted income, (ii) 10 per centum of monthly income, or 
(iii) if the person or family is receiving payments for welfare assist-
ance from a public agency, the portion of such payments which is 
specifically designated by such agency to meet the person’s or fam-
ily’s housing costs. 

(B) In the case of a section 515 loan approved prior to the effec-
tive date of this paragraph with respect to which interest credits 
are provided, the tenant’s rent shall not exceed the highest of (i) 
30 per centum of monthly adjusted income, (ii) 10 per centum of 
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monthly income, or (iii) if the person or family is receiving pay-
ments for welfare assistance from a public agency, the portion of 
such payments which is specifically designated by such agency to 
meet the person’s or family’s housing costs, or, where no rental as-
sistance authority is available, the rent level established on a basis 
of a 1 per centum interest rate on debt service. 

(C) No rent for a unit financed under section 514 or 515 shall be 
increased as a result of this subsection or other provision of Fed-
eral law or Federal regulation by more than 10 per centum in any 
twelve-month period, unless the increase above 10 per centum is 
attributable to increases in income which are unrelated to this sub-
section or other law, or regulation. 

(4) In the case of a loan with respect to the purchase of a manu-
factured home with respect to which rental assistance is provided, 
the monthly payment for principal and interest on the manufac-
tured home and for lot rental and utilities shall not exceed the 
highest of (A) 30 per centum of monthly adjusted income, (B) 10 
per centum of monthly income, or (C) if the person or family is re-
ceiving payments for welfare assistance from a public agency, the 
portion of such payments which is specifically designated by such 
agency to meet the person’s or family’s housing costs. 

(5) OPERATING ASSISTANCE FOR MIGRANT FARMWORKER 
PROJECTS.— 

(A) AUTHORITY.—In the case of housing (and related facili-
ties) for migrant farmworkers or domestic farm labor legally 
admitted to the United States and authorized to work in agri-
culture provided or assisted with a loan under section 514 or 
a grant under section 516, the Secretary may, at the request 
of the owner of the project, use amounts provided for rental as-
sistance payments under paragraph (2) to provide assistance 
for the costs of operating the project. Any tenant or unit as-
sisted under this paragraph may not receive rental assistance 
under paragraph (2). 

(B) AMOUNT.— 
(i) HOUSING FOR MIGRANT FARMWORKERS.—In any fiscal 

year, the assistance provided under this paragraph for any 
project providing housing for migrant farmworkers shall 
not exceed an amount equal to 90 percent of the operating 
costs for the project for the year, as determined by the Sec-
retary. The amount of assistance to be provided for a 
project under this paragraph shall be an amount that 
makes units in the project available to migrant farm-
workers in the area of the project at rates not exceeding 
30 percent of the monthly adjusted incomes of such farm-
workers, based on the prevailing incomes of such farm-
workers in the area. 

(ii) HOUSING FOR OTHER FARM LABOR.—In any fiscal 
year, the assistance provided under this paragraph for any 
project providing housing for domestic farm labor legally 
admitted to the United States and authorized to work in 
agriculture shall not exceed an amount equal to 50 percent 
of the operating costs for the project for the year, as deter-
mined by the Secretary. The owner of such project shall not 
qualify for operating assistance unless the Secretary cer-
tifies that the project was unoccupied or underutilized be-
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fore making units available to such farm labor, and that 
a grant under this section will not displace any farm work-
er who is a United States worker. 

(C) SUBMISSION OF INFORMATION.—The owner of a project as-
sisted under this paragraph shall be required to provide to the 
Secretary, at least annually, a budget of operating expenses 
and estimated rental income, which the Secretary may use to 
determine the amount of assistance for the project. 

(D) DEFINITIONS.—For purposes of this paragraph, the fol-
lowing definitions shall apply: 

(i) The term ‘‘migrant farmworker’’ has the same mean-
ing given such term in section 516(k)(7). 

(ii) The term ‘‘operating cost’’ means expenses incurred 
in operating a project, including expenses for— 

(I) administration, maintenance, repair, and security 
of the project; 

(II) utilities, fuel, furnishings, and equipment for the 
project; and 

(III) maintaining adequate reserve funds for the 
project. 

(iii) The term ‘‘domestic farm labor’’ has the same mean-
ing given such term in section 514(f)(3) (42 U.S.C. 
1484(f)(3)), except that subparagraph (A) of such section 
shall not apply for purposes this section. 

(b) Housing and related facilities provided with loans described 
in subsection (a) shall be located in rural areas; and applicants eli-
gible for such loans under section 502 or 517(a)(1), or for occupancy 
of housing provided with such loans under section 515, shall in-
clude otherwise qualified nonrural residents who will become rural 
residents. 

(c) There shall be reimbursed to the Rural Housing Insurance 
Fund by annual appropriations (1) the amounts by which nonprin-
cipal payments made from the fund during each fiscal year to the 
holders of insured loans described in subsection (a)(1) exceed inter-
est due from the borrowers during each year, and (2) the amount 
of assistance payments described in subsections (a)(2) and (a)(5). 
There are authorized to be appropriated to the Rural Housing In-
surance Fund such sums as may be necessary to reimburse such 
fund for the amount of assistance payments described in subsection 
(a)(1)(C). The Secretary may from time to time issue notes to the 
Secretary of the Treasury under section 517(h) and section 526 to 
obtain amounts equal to such unreimbursed payments, pending the 
annual reimbursement by appropriation. 

(d)(1) In utilizing the rental assistance payments authority pur-
suant to subsection (a)(2)— 

(A) the Secretary shall make such assistance available in ex-
isting projects for units occupied by low income families or per-
sons to extend expiring contracts or to provide additional as-
sistance when necessary to provide the full amount authorized 
pursuant to existing contracts; 

(B) upon request of an owner of a project financed under sec-
tion 514 or 515, the Secretary is authorized to enter into re-
newal of such agreements for a period of 20 years or the term 
of the loan, whichever is shorter, subject to amounts made 
available in appropriations Acts; 
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ø(B)¿ (C) any such authority remaining after carrying out 
subparagraph (A) shall be used in projects receiving commit-
ments under section 514, 515, or 516 after fiscal year 1983 for 
contracts to assist very low-income families or persons to oc-
cupy the units in such projects, except that not more than 5 
percent of the units assisted may be occupied by low income 
families or persons who are not very low-income families or 
persons; and 

ø(C)¿ (D) any such authority remaining after carrying out 
subparagraphs (A) and (B) may be used to provide further as-
sistance to existing projects under section 514, 515, or 516. 

(2) The Secretary shall transfer rental assistance contract au-
thority under this section from projects where such authority is un-
used after initial rentup and not needed because of a lack of eligi-
ble tenants in the area to projects where such authority is needed. 

(3) In the case of any rental assistance contract authority that be-
comes available because of the termination of assistance on behalf 
of an assisted family— 

(A) at the option of the owner of the rental project, the Sec-
retary shall provide the owner a period of 6 months before such 
assistance is made available pursuant to subparagraph (B) 
during which the owner may use such assistance authority to 
provide assistance of behalf of an eligible unassisted family 
that— 

(i) is residing in the same rental project that the assisted 
family resided in prior to such termination; or 

(ii) newly occupies a dwelling unit in such rental project 
during such period; and 

(B) except for assistance used as provided in subparagraph 
(A), the Secretary shall use such remaining authority to provide 
such assistance on behalf of eligible families residing in other 
rental projects originally financed under section 515 or both 
sections 514 and 516 of this Act. 

(e) Any rent or contribution of any recipient or any tenant in a 
project assisted under subsection (a)(5) shall not increase as a re-
sult of this section, any amendment thereto, or any other provision 
of Federal law or regulation by more than 10 per centum during 
any twelve-month period, unless the increase above 10 per centum 
is attributable to increases in income which are unrelated to this 
subsection or other law or regulation. 

* * * * * * * 
SEC. 542. RURAL HOUSING VOUCHER PROGRAM. 

(a) IN GENERAL.—To such extent or in such amounts as are ap-
proved in appropriation Acts, the Secretary shall carry out a rural 
housing voucher program to assist very low-income families and 
persons to reside in rental housing in rural areas. For such pur-
poses, the Secretary may provide assistance using a payment 
standard based on the fair market rental rate established by the 
Secretary for the area. The monthly assistance payment for any 
family shall be the amount by which the payment standard for the 
area exceeds 30 per centum of the family’s monthly adjusted in-
come, except that such monthly assistance payment shall not ex-
ceed the amount which the rent for the dwelling unit (including the 
amount allowed for utilities in the case of a unit with separate util-
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ity metering) exceeds 10 per centum of the family’s monthly gross 
income. 

(b) COORDINATION AND LIMITATION.—In carrying out the rural 
housing voucher program under this section, the Secretary shall— 

(1) coordinate activities under this section with activities as-
sisted under sections 515 and 533 of this title; and 

(2) enter into contracts for assistance for not more than 5000 
units in any fiscal year. 

(c) ELIGIBILITY OF HOUSEHOLDS IN SECTIONS 514, 515, AND 516 
PROJECTS.—The Secretary may provide rural housing vouchers 
under this section for any low-income household (including those 
not receiving rental assistance) residing, for a term longer than the 
remaining term of their lease in effect just prior to prepayment, in 
a property financed with a loan made or insured under section 514 
or 515 (42 U.S.C. 1484, 1485) which has been prepaid without re-
strictions imposed by the Secretary pursuant to section 
502(c)(5)(G)(ii)(I) (42 U.S.C. 1472(c)(5)(G)(ii)(I)), has been foreclosed, 
or has matured after September 30, 2005, or residing in a property 
assisted under section 514 or 516 that is owned by a nonprofit orga-
nization or public agency. 

* * * * * * * 
SEC. 545. HOUSING PRESERVATION AND REVITALIZATION PROGRAM. 

(a) ESTABLISHMENT.—The Secretary shall carry out a program 
under this section for the preservation and revitalization of multi-
family rental housing projects financed under section 515 or both 
sections 514 and 516. 

(b) NOTICE OF MATURING LOANS.— 
(1) TO OWNERS.—On an annual basis, the Secretary shall 

provide written notice to each owner of a property financed 
under section 515 or both sections 514 and 516 that will mature 
within the 4-year period beginning upon the provision of such 
notice, setting forth the options and financial incentives that are 
available to facilitate the extension of the loan term or the op-
tion to decouple a rental assistance contract pursuant to sub-
section (f). 

(2) TO TENANTS.— 
(A) IN GENERAL.—For each property financed under sec-

tion 515 or both sections 514 and 516, not later than the 
date that is 2 years before the date that such loan will ma-
ture, the Secretary shall provide written notice to each 
household residing in such property that informs them of 
the date of the loan maturity, the possible actions that may 
happen with respect to the property upon such maturity, 
and how to protect their right to reside in Federally as-
sisted housing after such maturity. 

(B) LANGUAGE.—Notice under this paragraph shall be 
provided in plain English and shall be translated to other 
languages in the case of any property located in an area in 
which a significant number of residents speak such other 
languages. 

(c) LOAN RESTRUCTURING.—Under the program under this sec-
tion, the Secretary may restructure such existing housing loans, as 
the Secretary considers appropriate, for the purpose of ensuring that 
such projects have sufficient resources to preserve the projects to pro-
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vide safe and affordable housing for low-income residents and farm 
laborers, by— 

(1) reducing or eliminating interest; 
(2) deferring loan payments; 
(3) subordinating, reducing, or reamortizing loan debt; and 
(4) providing other financial assistance, including advances, 

payments, and incentives (including the ability of owners to ob-
tain reasonable returns on investment) required by the Sec-
retary. 

(d) RENEWAL OF RENTAL ASSISTANCE.—When the Secretary offers 
to restructure a loan pursuant to subsection (c), the Secretary shall 
offer to renew the rental assistance contract under section 521(a)(2) 
for a 20-year term that is subject to annual appropriations, pro-
vided that the owner agrees to bring the property up to such stand-
ards that will ensure its maintenance as decent, safe, and sanitary 
housing for the full term of the rental assistance contract. 

(e) RESTRICTIVE USE AGREEMENTS.— 
(1) REQUIREMENT.—As part of the preservation and revital-

ization agreement for a project, the Secretary shall obtain a re-
strictive use agreement that obligates the owner to operate the 
project in accordance with this title. 

(2) TERM.— 
(A) NO EXTENSION OF RENTAL ASSISTANCE CONTRACT.— 

Except when the Secretary enters into a 20-year extension 
of the rental assistance contract for the project, the term of 
the restrictive use agreement for the project shall be con-
sistent with the term of the restructured loan for the 
project. 

(B) EXTENSION OF RENTAL ASSISTANCE CONTRACT.—If the 
Secretary enters into a 20-year extension of the rental as-
sistance contract for a project, the term of the restrictive use 
agreement for the project shall be for 20 years. 

(C) TERMINATION.—The Secretary may terminate the 20- 
year use restrictive use agreement for a project prior to the 
end of its term if the 20-year rental assistance contract for 
the project with the owner is terminated at any time for 
reasons outside the owner’s control. 

(f) DECOUPLING OF RENTAL ASSISTANCE.— 
(1) RENEWAL OF RENTAL ASSISTANCE CONTRACT.—If the Sec-

retary determines that a maturing loan for a project cannot rea-
sonably be restructured in accordance with subsection (c) and 
the project was operating with rental assistance under section 
521, the Secretary may renew the rental assistance contract, 
notwithstanding any provision of section 521, for a term, sub-
ject to annual appropriations, of at least 10 years but not more 
than 20 years. 

(2) RENTS.—Any agreement to extend the term of the rental 
assistance contract under section 521 for a project shall obligate 
the owner to continue to maintain the project as decent, safe 
and sanitary housing and to operate the development in accord-
ance with this title, except that rents shall be based on the less-
er of— 

(A) the budget-based needs of the project; or 
(B) the operating cost adjustment factor as a payment 

standard as provided under section 524 of the Multifamily 
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Assisted Housing Reform and Affordability Act of 1997 (42 
U.S.C. 1437 note). 

(g) MULTIFAMILY HOUSING TRANSFER TECHNICAL ASSISTANCE.— 
Under the program under this section, the Secretary may provide 
grants to qualified non-profit organizations and public housing 
agencies to provide technical assistance, including financial and 
legal services, to borrowers under loans under this title for multi-
family housing to facilitate the acquisition of such multifamily 
housing properties in areas where the Secretary determines there is 
a risk of loss of affordable housing. 

(h) TRANSFER OF RENTAL ASSISTANCE.—After the loan or loans 
for a rental project originally financed under section 515 or both 
sections 514 and 516 have matured or have been prepaid and the 
owner has chosen not to restructure the loan pursuant to subsection 
(c), a tenant residing in such project shall have 18 months prior to 
loan maturation or prepayment to transfer the rental assistance as-
signed to the tenant’s unit to another rental project originally fi-
nanced under section 515 or both sections 514 and 516, and the 
owner of the initial project may rent the tenant’s previous unit to 
a new tenant without income restrictions. 

(i) ADMINISTRATIVE EXPENSES.—Of any amounts made available 
for the program under this section for any fiscal year, the Secretary 
may use not more than $1,000,000 for administrative expenses for 
carrying out such program. 

(j) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to 
be appropriated for the program under this section $200,000,000 for 
each of fiscal years 2020 through 2024. 

VIOLENCE AGAINST WOMEN ACT OF 1994 

* * * * * * * 

TITLE IV—VIOLENCE AGAINST WOMEN 

* * * * * * * 

Subtitle N—Addressing the Housing Needs 
of Victims of Domestic Violence, Dating 
Violence, Sexual Assault, and Stalking 

* * * * * * * 

CHAPTER 2—HOUSING RIGHTS 

SEC. 41411. HOUSING PROTECTIONS FOR VICTIMS OF DOMESTIC VIO-
LENCE, DATING VIOLENCE, SEXUAL ASSAULT, AND 
STALKING. 

(a) DEFINITIONS.—In this chapter: 
(1) AFFILIATED INDIVIDUAL.—The term ‘‘affiliated individual’’ 

means, with respect to an individual— 
(A) a spouse, parent, brother, sister, or child of that indi-

vidual, or an individual to whom that individual stands in 
loco parentis; or 
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(B) any individual, tenant, or lawful occupant living in 
the household of that individual. 

(2) APPROPRIATE AGENCY.—The term ‘‘appropriate agency’’ 
means, with respect to a covered housing program, the Execu-
tive department (as defined in section 101 of title 5, United 
States Code) that carries out the covered housing program. 

(3) COVERED HOUSING PROGRAM.—The term ‘‘covered housing 
program’’ means— 

(A) the program under section 202 of the Housing Act of 
1959 (12 U.S.C. 1701q); 

(B) the program under section 811 of the Cranston-Gon-
zalez National Affordable Housing Act (42 U.S.C. 8013); 

(C) the program under subtitle D of title VIII of the 
Cranston-Gonzalez National Affordable Housing Act (42 
U.S.C. 12901 et seq.); 

(D) the program under subtitle A of title IV of the 
McKinney-Vento Homeless Assistance Act (42 U.S.C. 
11360 et seq.); 

(E) the program under subtitle A of title II of the Cran-
ston-Gonzalez National Affordable Housing Act (42 U.S.C. 
12741 et seq.); 

(F) the program under paragraph (3) of section 221(d) of 
the National Housing Act (12 U.S.C. 1715l(d)) that bears 
interest at a rate determined under the proviso under 
paragraph (5) of such section 221(d); 

(G) the program under section 236 of the National Hous-
ing Act (12 U.S.C. 1715z–1); 

(H) the programs under sections 6 and 8 of the United 
States Housing Act of 1937 (42 U.S.C. 1437d and 1437f); 

(I) rural housing assistance provided under sections 514, 
515, 516, 533, and 538 of the Housing Act of 1949 (42 
U.S.C. 1484, 1485, 1486, 1490m, and 1490p–2); øand¿ 

(J) rural development housing voucher assistance pro-
vided by the Secretary of Agriculture pursuant to section 
542 of the Housing Act of 1949 (42 U.S.C. 1490r), without 
regard to subsection (b) of such section, and applicable ap-
propriation Acts; and 

ø(J)¿ (K) the low income housing tax credit program 
under section 42 of the Internal Revenue Code of 1986. 

(b) PROHIBITED BASIS FOR DENIAL OR TERMINATION OF ASSIST-
ANCE OR EVICTION.— 

(1) IN GENERAL.—An applicant for or tenant of housing as-
sisted under a covered housing program may not be denied ad-
mission to, denied assistance under, terminated from participa-
tion in, or evicted from the housing on the basis that the appli-
cant or tenant is or has been a victim of domestic violence, dat-
ing violence, sexual assault, or stalking, if the applicant or ten-
ant otherwise qualifies for admission, assistance, participation, 
or occupancy. 

(2) CONSTRUCTION OF LEASE TERMS.—An incident of actual or 
threatened domestic violence, dating violence, sexual assault, 
or stalking shall not be construed as— 

(A) a serious or repeated violation of a lease for housing 
assisted under a covered housing program by the victim or 
threatened victim of such incident; or 
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(B) good cause for terminating the assistance, tenancy, 
or occupancy rights to housing assisted under a covered 
housing program of the victim or threatened victim of such 
incident. 

(3) TERMINATION ON THE BASIS OF CRIMINAL ACTIVITY.— 
(A) DENIAL OF ASSISTANCE, TENANCY, AND OCCUPANCY 

RIGHTS PROHIBITED.—No person may deny assistance, ten-
ancy, or occupancy rights to housing assisted under a cov-
ered housing program to a tenant solely on the basis of 
criminal activity directly relating to domestic violence, dat-
ing violence, sexual assault, or stalking that is engaged in 
by a member of the household of the tenant or any guest 
or other person under the control of the tenant, if the ten-
ant or an affiliated individual of the tenant is the victim 
or threatened victim of such domestic violence, dating vio-
lence, sexual assault, or stalking. 

(B) BIFURCATION.— 
(i) IN GENERAL.—Notwithstanding subparagraph (A), 

a public housing agency or owner or manager of hous-
ing assisted under a covered housing program may bi-
furcate a lease for the housing in order to evict, re-
move, or terminate assistance to any individual who is 
a tenant or lawful occupant of the housing and who 
engages in criminal activity directly relating to domes-
tic violence, dating violence, sexual assault, or stalking 
against an affiliated individual or other individual, 
without evicting, removing, terminating assistance to, 
or otherwise penalizing a victim of such criminal activ-
ity who is also a tenant or lawful occupant of the 
housing. 

(ii) EFFECT OF EVICTION ON OTHER TENANTS.—If 
public housing agency or owner or manager of housing 
assisted under a covered housing program evicts, re-
moves, or terminates assistance to an individual under 
clause (i), and the individual is the sole tenant eligible 
to receive assistance under a covered housing pro-
gram, the public housing agency or owner or manager 
of housing assisted under the covered housing pro-
gram shall provide any remaining tenant or resident 
an opportunity to establish eligibility for the covered 
housing program. If a tenant or resident described in 
the preceding sentence cannot establish eligibility, the 
public housing agency or owner or manager of the 
housing shall provide the tenant or resident a reason-
able time, as determined by the appropriate agency, to 
find new housing or to establish eligibility for housing 
under another covered housing program. 

(C) RULES OF CONSTRUCTION.—Nothing in subparagraph 
(A) shall be construed— 

(i) to limit the authority of a public housing agency 
or owner or manager of housing assisted under a cov-
ered housing program, when notified of a court order, 
to comply with a court order with respect to— 

(I) the rights of access to or control of property, 
including civil protection orders issued to protect 
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a victim of domestic violence, dating violence, sex-
ual assault, or stalking; or 

(II) the distribution or possession of property 
among members of a household in a case; 

(ii) to limit any otherwise available authority of a 
public housing agency or owner or manager of housing 
assisted under a covered housing program to evict or 
terminate assistance to a tenant for any violation of a 
lease not premised on the act of violence in question 
against the tenant or an affiliated person of the ten-
ant, if the public housing agency or owner or manager 
does not subject an individual who is or has been a 
victim of domestic violence, dating violence, or stalk-
ing to a more demanding standard than other tenants 
in determining whether to evict or terminate; 

(iii) to limit the authority to terminate assistance to 
a tenant or evict a tenant from housing assisted under 
a covered housing program if a public housing agency 
or owner or manager of the housing can demonstrate 
that an actual and imminent threat to other tenants 
or individuals employed at or providing service to the 
property would be present if the assistance is not ter-
minated or the tenant is not evicted; or 

(iv) to supersede any provision of any Federal, State, 
or local law that provides greater protection than this 
section for victims of domestic violence, dating vio-
lence, sexual assault, or stalking. 

(c) DOCUMENTATION.— 
(1) REQUEST FOR DOCUMENTATION.—If an applicant for, or 

tenant of, housing assisted under a covered housing program 
represents to a public housing agency or owner or manager of 
the housing that the individual is entitled to protection under 
subsection (b), the public housing agency or owner or manager 
may request, in writing, that the applicant or tenant submit to 
the public housing agency or owner or manager a form of docu-
mentation described in paragraph (3). 

(2) FAILURE TO PROVIDE CERTIFICATION.— 
(A) IN GENERAL.—If an applicant or tenant does not pro-

vide the documentation requested under paragraph (1) 
within 14 business days after the tenant receives a request 
in writing for such certification from a public housing 
agency or owner or manager of housing assisted under a 
covered housing program, nothing in this chapter may be 
construed to limit the authority of the public housing agen-
cy or owner or manager to— 

(i) deny admission by the applicant or tenant to the 
covered program; 

(ii) deny assistance under the covered program to 
the applicant or tenant; 

(iii) terminate the participation of the applicant or 
tenant in the covered program; or 

(iv) evict the applicant, the tenant, or a lawful occu-
pant that commits violations of a lease. 
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(B) EXTENSION.—A public housing agency or owner or 
manager of housing may extend the 14-day deadline under 
subparagraph (A) at its discretion. 

(3) FORM OF DOCUMENTATION.—A form of documentation de-
scribed in this paragraph is— 

(A) a certification form approved by the appropriate 
agency that— 

(i) states that an applicant or tenant is a victim of 
domestic violence, dating violence, sexual assault, or 
stalking; 

(ii) states that the incident of domestic violence, dat-
ing violence, sexual assault, or stalking that is the 
ground for protection under subsection (b) meets the 
requirements under subsection (b); and 

(iii) includes the name of the individual who com-
mitted the domestic violence, dating violence, sexual 
assault, or stalking, if the name is known and safe to 
provide; 

(B) a document that— 
(i) is signed by— 

(I) an employee, agent, or volunteer of a victim 
service provider, an attorney, a medical profes-
sional, or a mental health professional from whom 
an applicant or tenant has sought assistance re-
lating to domestic violence, dating violence, sexual 
assault, or stalking, or the effects of the abuse; 
and 

(II) the applicant or tenant; and 
(ii) states under penalty of perjury that the indi-

vidual described in clause (i)(I) believes that the inci-
dent of domestic violence, dating violence, sexual as-
sault, or stalking that is the ground for protection 
under subsection (b) meets the requirements under 
subsection (b); 

(C) a record of a Federal, State, tribal, territorial, or 
local law enforcement agency, court, or administrative 
agency; or 

(D) at the discretion of a public housing agency or owner 
or manager of housing assisted under a covered housing 
program, a statement or other evidence provided by an ap-
plicant or tenant. 

(4) CONFIDENTIALITY.—Any information submitted to a pub-
lic housing agency or owner or manager under this subsection, 
including the fact that an individual is a victim of domestic vi-
olence, dating violence, sexual assault, or stalking shall be 
maintained in confidence by the public housing agency or 
owner or manager and may not be entered into any shared 
database or disclosed to any other entity or individual, except 
to the extent that the disclosure is— 

(A) requested or consented to by the individual in writ-
ing; 

(B) required for use in an eviction proceeding under sub-
section (b); or 

(C) otherwise required by applicable law. 
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(5) DOCUMENTATION NOT REQUIRED.—Nothing in this sub-
section shall be construed to require a public housing agency 
or owner or manager of housing assisted under a covered hous-
ing program to request that an individual submit documenta-
tion of the status of the individual as a victim of domestic vio-
lence, dating violence, sexual assault, or stalking. 

(6) COMPLIANCE NOT SUFFICIENT TO CONSTITUTE EVIDENCE OF 
UNREASONABLE ACT.—Compliance with subsection (b) by a pub-
lic housing agency or owner or manager of housing assisted 
under a covered housing program based on documentation re-
ceived under this subsection, shall not be sufficient to con-
stitute evidence of an unreasonable act or omission by the pub-
lic housing agency or owner or manager or an employee or 
agent of the public housing agency or owner or manager. Noth-
ing in this paragraph shall be construed to limit the liability 
of a public housing agency or owner or manager of housing as-
sisted under a covered housing program for failure to comply 
with subsection (b). 

(7) RESPONSE TO CONFLICTING CERTIFICATION.—If a public 
housing agency or owner or manager of housing assisted under 
a covered housing program receives documentation under this 
subsection that contains conflicting information, the public 
housing agency or owner or manager may require an applicant 
or tenant to submit third-party documentation, as described in 
subparagraph (B), (C), or (D) of paragraph (3). 

(8) PREEMPTION.—Nothing in this subsection shall be con-
strued to supersede any provision of any Federal, State, or 
local law that provides greater protection than this subsection 
for victims of domestic violence, dating violence, sexual assault, 
or stalking. 

(d) NOTIFICATION.— 
(1) DEVELOPMENT.—The Secretary of Housing and Urban De-

velopment shall develop a notice of the rights of individuals 
under this section, including the right to confidentiality and 
the limits thereof. 

(2) PROVISION.—Each public housing agency or owner or 
manager of housing assisted under a covered housing program 
shall provide the notice developed under paragraph (1), to-
gether with the form described in subsection (c)(3)(A), to an ap-
plicant for or tenants of housing assisted under a covered hous-
ing program— 

(A) at the time the applicant is denied residency in a 
dwelling unit assisted under the covered housing program; 

(B) at the time the individual is admitted to a dwelling 
unit assisted under the covered housing program; 

(C) with any notification of eviction or notification of ter-
mination of assistance; and 

(D) in multiple languages, consistent with guidance 
issued by the Secretary of Housing and Urban Develop-
ment in accordance with Executive Order 13166 (42 U.S.C. 
2000d–1 note; relating to access to services for persons 
with limited English proficiency). 

(e) EMERGENCY TRANSFERS.—Each appropriate agency shall 
adopt a model emergency transfer plan for use by public housing 
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agencies and owners or managers of housing assisted under cov-
ered housing programs that— 

(1) allows tenants who are victims of domestic violence, dat-
ing violence, sexual assault, or stalking to transfer to another 
available and safe dwelling unit assisted under a covered hous-
ing program if— 

(A) the tenant expressly requests the transfer; and 
(B)(i) the tenant reasonably believes that the tenant is 

threatened with imminent harm from further violence if 
the tenant remains within the same dwelling unit assisted 
under a covered housing program; or 

(ii) in the case of a tenant who is a victim of sexual as-
sault, the sexual assault occurred on the premises during 
the 90 day period preceding the request for transfer; and 

(2) incorporates reasonable confidentiality measures to en-
sure that the public housing agency or owner or manager does 
not disclose the location of the dwelling unit of a tenant to a 
person that commits an act of domestic violence, dating vio-
lence, sexual assault, or stalking against the tenant. 

(f) POLICIES AND PROCEDURES FOR EMERGENCY TRANSFER.—The 
Secretary of Housing and Urban Development shall establish poli-
cies and procedures under which a victim requesting an emergency 
transfer under subsection (e) may receive, subject to the avail-
ability of tenant protection vouchers, assistance under section 8(o) 
of the United States Housing Act of 1937 (42 U.S.C. 1437f(o)). 

(g) IMPLEMENTATION.—The appropriate agency with respect to 
each covered housing program shall implement this section, as this 
section applies to the covered housing program. 

* * * * * * * 

HOUSING AND COMMUNITY DEVELOPMENT ACT OF 1980 

* * * * * * * 

RESTRICTION ON USE OF ASSISTED HOUSING 

SEC. 214. (a) Notwithstanding any other provision of law, the ap-
plicable Secretary may not make financial assistance available for 
the benefit of any alien unless that alien is a resident of the United 
States and is— 

(1) an alien lawfully admitted for permanent residence as an 
immigrant as defined by sections 101(a)(15) and 101(a)(20) of 
the Immigration and Nationality Act (8 U.S.C. 1101(a)(15) and 
8 U.S.C. 1101(a)(20)), excluding, among others, alien visitors, 
tourists, diplomats, and students who enter the United States 
temporarily with no intention of abandoning their residence in 
a foreign country; 

(2) an alien who entered the United States prior to June 30, 
1948, or such subsequent date as is enacted by law, continu-
ously maintained his or her residence in the United States 
since then, and is not ineligible for citizenship, but who is 
deemed to be lawfully admitted for permanent residence as a 
result of an exercise of discretion by the Attorney General pur-
suant to section 249 of the Immigration and Nationality Act (8 
U.S.C. 1259); 
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(3) an alien who is lawfully present in the United States pur-
suant to an admission under section 207 of the Immigration 
and Nationality Act (8 U.S.C. 1157) or pursuant to the grant-
ing of asylum (which has not been terminated) under section 
208 of such Act (8 U.S.C. 1158); 

(4) an alien who is lawfully present in the United States as 
a result of an exercise of discretion by the Attorney General for 
emergent reasons or reasons deemed strictly in the public in-
terest pursuant to section 212(d)(5) of the Immigration and Na-
tionality Act (8 U.S.C. 1182(d)(5)); 

(5) an alien who is lawfully present in the United States as 
a result of the Attorney General’s withholding deportation pur-
suant to section 241(b)(3) of the Immigration and Nationality 
Act (8 U.S.C. 1253(h)); 

(6) an alien lawfully admitted for temporary or permanent 
residence under section 245A of the Immigration and Nation-
ality Act; øor¿ 

(7) an alien granted certified agricultural worker or certified 
agricultural dependent status under title I of the Farm Work-
force Modernization Act of 2019, but solely for financial assist-
ance made available pursuant to section 521 or 542 of the 
Housing Act of 1949 (42 U.S.C. 1490a, 1490r); or 

ø(7)¿ (8) an alien who is lawfully resident in the United 
States and its territories and possessions under section 141 of 
the Compacts of Free Association between the Government of 
the United States and the Governments of the Marshall Is-
lands, the Federated States of Micronesia (48 U.S.C. 1901 
note) and Palau (48 U.S.C. 1931 note) while the applicable sec-
tion is in effect: Provided, That, within Guam any any citizen 
or national of the United States shall beentitled to a preference 
or priority in receiving financial assistancebefore any such 
alien who is otherwise eligible for assistance. 

(b)(1) For purposes of this section the term ‘‘financial assistance’’ 
means financial assistance made available pursuant to the United 
States Housing Act of 1937, Section 235, or 236 of the National 
Housing Act, the direct loan program under section 502 of the 
Housing Act of 1949 or section 502(c)(5)(D), 504, 521(a)(2)(A), or 
542 of such Act, subtitle A of title III of the Cranston-Gonzalez Na-
tional Affordable Housing Act, or section 101 of the Housing and 
Urban Development Act of 1965. 

(2) If the eligibility for financial assistance of at least one mem-
ber of a family has been affirmatively established under the pro-
gram of financial assistance and under this section, and the ineligi-
bility of one or more family members has not been affirmatively es-
tablished under this section, any financial assistance made avail-
able to that family by the applicable Secretary shall be prorated, 
based on the number of individuals in the family for whom eligi-
bility has been affirmatively established under the program of fi-
nancial assistance and under this section, as compared with the 
total number of individuals who are members of the family. 

(c)(1) If, following completion of the applicable hearing process, 
financial assistance for any individual receiving such assistance on 
the date of the enactment of the Housing and Community Develop-
ment Act of 1987 is to be terminated, the public housing agency or 
other local governmental entity involved (in the case of public hous-
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ing or assistance under section 8 of the United States Housing Act 
of 1937) or the applicable Secretary (in the case of any other finan-
cial assistance) shall take one of the following actions: 

(A) Permit the continued provision of financial assistance, if 
necessary to avoid the division of a family in which the head 
of household or spouse is a citizen of the United States, a na-
tional of the United States, or an alien resident of the United 
States described in any of paragraphs (1) through (6) of sub-
section (a). For purposes of this paragraph, the term ‘‘family’’ 
means a head of household, any spouse, any parents of the 
head of household, any parents of the spouse, and any children 
of the head of household or spouse. Financial assistance contin-
ued under this subparagraph for a family may be provided only 
on a prorated basis, under which the amount of financial as-
sistance is based on the percentage of the total number of 
members of the family that are eligible for that assistance 
under the program of financial assistance and under this sec-
tion. 

(B)(i) Defer the termination of financial assistance, if nec-
essary to permit the orderly transition of the individual and 
any family members involved to other affordable housing. 

(ii) Except as provided in clause (iii), any deferral under this 
subparagraph shall be for a 6-month period and may be re-
newed by the public housing agency or other entity involved for 
an aggregate period of 18 months. At the beginning of each de-
ferral period, the public housing agency or other entity in-
volved shall inform the individual and family members of their 
ineligibility for financial assistance and offer them other assist-
ance in finding other affordable housing. 

(iii) The time period described in clause (ii) shall not apply 
in the case of a refugee under section 207 of the Immigration 
and Nationality Act or an individual seeking asylum under sec-
tion 208 of that Act. 

(2) Notwithstanding any other provision of law, the applicable 
Secretary may not make financial assistance available for the ben-
efit of— 

(A) any alien who— 
(i) has a residence in a foreign country that such alien 

has no intention of abandoning; 
(ii) is a bona fide student qualified to pursue a full 

course of study; and 
(iii) is admitted to the United States temporarily and 

solely for purposes of pursuing such a course of study at 
an established institution of learning or other recognized 
place of study in the United States, particularly designated 
by such alien and approved by the Attorney General after 
consultation with the Department of Education of the 
United States, which institution or place of study shall 
have agreed to report to the Attorney General the termi-
nation of attendance of each nonimmigrant student (and if 
any such institution of learning or place of study fails to 
make such reports promptly the approval shall be with-
drawn); and 
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(B) the alien spouse and minor children of any alien de-
scribed in subparagraph (A), if accompanying such alien or fol-
lowing to join such alien. 

(d) The following conditions apply with respect to financial as-
sistance being or to be provided for the benefit of an individual: 

(1)(A) There must be a declaration in writing by the indi-
vidual (or, in the case of an individual who is a child, by an-
other on the individual’s behalf), under penalty of perjury, stat-
ing whether or not the individual is a citizen or national of the 
United States, and, if that individual is not a citizen or na-
tional of the United States, that the individual is in a satisfac-
tory immigration status. If the declaration states that the indi-
vidual is not a citizen or national of the United States and that 
the individual is younger than 62 years of age, the declaration 
shall be verified by the Immigration and Naturalization Serv-
ice. If the declaration states that the individual is a citizen or 
national of the United States, the applicable Secretary, or the 
agency administering assistance covered by this section, may 
request verification of the declaration by requiring presen-
tation of documentation that the applicable Secretary considers 
appropriate, including a United States passport, resident alien 
card, alien registration card, social security card, or other docu-
mentation. 

(B) In this subsection, the term ‘‘satisfactory immigration 
status’’ means an immigration status which does not make the 
individual ineligible for financial assistance. 

(2) If such an individual is not a citizen or national of the 
United States, is not 62 years of age or older, and is receiving 
financial assistance on the date of enactment of the Use of As-
sisted Housing by Aliens Act of 1996 or applying for financial 
assistance on or after that date, there must be presented ei-
ther— 

(A) alien registration documentation or other proof of im-
migration registration from the Immigration and Natu-
ralization Service that contains the individual’s alien ad-
mission number or alien file number (or numbers if the in-
dividual has more than one number), or 

(B) such other documents as the applicable Secretary de-
termines constitutes reasonable evidence indicating a sat-
isfactory immigration status. 

In the case of an individual applying for financial assistance on 
or after the date of enactment of the Use of Assisted Housing 
by Aliens Act of 1996, the applicable Secretary may not provide 
any such assistance for the benefit of that individual before 
documentation is presented and verified under paragraph (3) 
or (4). 

(3) If the documentation described in paragraph (2)(A) is pre-
sented, the applicable Secretary shall utilize the individual’s 
alien file or alien admission number to verify with the Immi-
gration and Naturalization Service the individual’s immigra-
tion status through an automated or other system (designated 
by the Service for use with States) that— 

(A) utilizes the individual’s name, file number, admis-
sion number, or other means permitting efficient 
verification, and 

VerDate Sep 11 2014 23:25 Dec 11, 2019 Jkt 099006 PO 00000 Frm 00238 Fmt 6659 Sfmt 6601 E:\HR\OC\HR328P1.XXX HR328P1ai
ki

ng
 o

n 
D

S
K

30
JT

08
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



239 

(B) protects the individual’s privacy to the maximum de-
gree possible. 

(4) In the case of such an individual who is not a citizen or 
national of the United States, is not 62 years of age or older, 
and is receiving financial assistance on the date of enactment 
of the Use of Assisted Housing by Aliens Act of 1996 or apply-
ing for financial assistance on or after that date, if, at the time 
of application or recertification for financial assistance, the 
statement described in paragraph (1) is submitted but the doc-
umentation required under paragraph (2) is not presented or 
if the documentation required under paragraph (2)(A) is pre-
sented but such documentation is not verified under paragraph 
(3)— 

(A) the applicable Secretary— 
(i) shall provide a reasonable opportunity, not to ex-

ceed 30 days, to submit to the applicable Secretary 
evidence indicating a satisfactory immigration status, 
or to appeal to the Immigration and Naturalization 
Service the verification determination of the Immigra-
tion and Naturalization Service under paragraph (3), 

(ii) in the case of any individual receiving assistance 
on the date of enactment of the Use of Assisted Hous-
ing by Aliens Act of 1996, may not delay, deny, reduce, 
or terminate the eligibility of that individual for finan-
cial assistance on the basis of the immigration status 
of that individual until the expiration of that 30-day 
period; and 

(iii) in the case of any individual applying for finan-
cial assistance on or after the date of enactment of the 
Use of Assisted Housing by Aliens Act of 1996, may 
not deny the application for such assistance on the 
basis of the immigration status of that individual until 
the expiration of that 30-day period; and 

(B) if any documents or additional information are sub-
mitted as evidence under subparagraph (A), or if appeal is 
made to the Immigration and Naturalization Service with 
respect to the verification determination of the Service 
under paragraph (3)— 

(i) the applicable Secretary shall transmit to the Im-
migration and Naturalization Service photostatic or 
other similar copies of such documents or additional 
information for official verification, 

(ii) pending such verification or appeal, the applica-
ble Secretary may not— 

(I) in the case of any individual receiving assist-
ance on the date of enactment of the Use of As-
sisted Housing by Aliens Act of 1996, delay, deny, 
reduce, or terminate the eligibility of that indi-
vidual for financial assistance on the basis of the 
immigration status of that individual; and 

(II) in the case of any individual applying for fi-
nancial assistance on or after the date of enact-
ment of the Use of Assisted Housing by Aliens Act 
of 1996, deny the application for such assistance 
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on the basis of the immigration status of that in-
dividual; and 

(iii) the applicable Secretary shall not be liable for 
the consequences of any action, delay, or failure of the 
Service to conduct such verification. 

(5) If the applicable Secretary determines, after complying 
with the requirements of paragraph (4), that such an indi-
vidual is not in a satisfactory immigration status, the applica-
ble Secretary shall— 

(A) deny the application of that individual for financial 
assistance or terminate the eligibility of that individual for 
financial assistance, as applicable; 

(B) provide that the individual may request a fair hear-
ing during the 30-day period beginning upon receipt of the 
notice under subparagraph (C); and 

(C) provide to the individual written notice of the deter-
mination under this paragraph, the right to a fair hearing 
process, and the time limitation for requesting a hearing 
under subparagraph (C). 

(6) The applicable Secretary shall terminate the eligibility 
for financial assistance of an individual and the members of 
the household of the individual, for a period of not less than 
24 months, upon determining that such individual has know-
ingly permitted another individual who is not eligible for such 
assistance to reside in the public or assisted housing unit of 
the individual. This provision shall not apply to a family if the 
ineligibility of the ineligible individual at issue was considered 
in calculating any proration of assistance provided for the fam-
ily. 

For purposes of this subsection, the term ‘‘applicable Secretary’’ 
means the applicable Secretary, a public housing agency, or an-
other entity that determines the eligibility of an individual for fi-
nancial assistance. 

(e) The applicable Secretary shall not take any compliance, dis-
allowance, penalty, or other regulatory action against an entity 
with respect to any error in the entity’s determination to make an 
individual eligible for financial assistance based on citizenship or 
immigration status— 

(1) if the entity has provided such eligibility based on a 
verification of satisfactory immigration status by the Immigra-
tion and Naturalization Service, 

(2) because the entity, under subsection (d)(4)(A)(ii) (or under 
any alternative system for verifying immigration status with 
the Immigration and Naturalization Service authorized in the 
Immigration Reform and Control Act of 1986 (Public Law 99– 
603)), was required to provide a reasonable opportunity to sub-
mit documentation, or 

(3) because the entity, under subsection (d)(4)(B)(ii) (or under 
any alternative system for verifying immigration status with 
the Immigration and Naturalization Service authorized in the 
Immigration Reform and Control Act of 1986 (Public Law 99– 
603)), was required to wait for the response to the Immigration 
and Naturalization Service to the entity’s request for official 
verification of the immigration status of the individual, or the 
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response from the Immigration and Naturalization Service to 
the appeal of that individual. 

(f)(1) Notwithstanding any other provision of law, no agency or 
official of a State or local government shall have any liability for 
the design or implementation of the Federal verification system de-
scribed in subsection (d) if the implementation by the State or local 
agency or official is in accordance with Federal rules and regula-
tions. 

(2) The verification system of the Department of Housing and 
Urban Development shall not supersede or affect any consent 
agreement entered into or court decree or court order entered prior 
to the date of the enactment of the Housing and Community Devel-
opment Act of 1987. 

(g) The applicable Secretary is authorized to pay to each public 
housing agency or other entity an amount equal to 100 percent of 
the costs incurred by the public housing agency or other entity in 
implementing and operating an immigration status verification sys-
tem under subsection (d) (or under any alternative system for 
verifying immigration status with the Immigration and Naturaliza-
tion Service authorized in the Immigration Reform and Control Act 
of 1986 (Public Law 99–603)). 

(h) For purposes of this section, the term ‘‘applicable Secretary’’ 
means— 

(1) the Secretary of Housing and Urban Development, with 
respect to financial assistance administered by such Secretary 
and financial assistance under subtitle A of title III of the 
Cranston-Gonzalez National Affordable Housing Act; and 

(2) the Secretary of Agriculture, with respect to financial as-
sistance administered by such Secretary. 

(i) VERIFICATION OF ELIGIBILITY.— 
(1) IN GENERAL.—No individual or family applying for finan-

cial assistance may receive such financial assistance prior to 
the affirmative establishment and verification of eligibility of 
at least the individual or one family member under subsection 
(d) by the applicable Secretary or other appropriate entity. 

(2) RULES APPLICABLE TO PUBLIC HOUSING AGENCIES.—A pub-
lic housing agency (as that term is defined in section 3 of the 
United States Housing Act of 1937)— 

(A) may, notwithstanding paragraph (1) of this sub-
section, elect not to affirmatively establish and verify eligi-
bility before providing financial assistance 

(B) in carrying out subsection (d)— 
(i) may initiate procedures to affirmatively establish 

or verify the eligibility of an individual or family 
under this section at any time at which the public 
housing agency determines that such eligibility is in 
question, regardless of whether or not that individual 
or family is at or near the top of the waiting list of the 
public housing agency; 

(ii) may affirmatively establish or verify the eligi-
bility of an individual or family under this section in 
accordance with the procedures set forth in section 
274A(b)(1) of the Immigration and Nationality Act; 
and 
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(iii) shall have access to any relevant information 
contained in the SAVE system (or any successor there-
to) that relates to any individual or family applying for 
financial assistance. 

(3) ELIGIBILITY OF FAMILIES.—For purposes of this sub-
section, with respect to a family, the term ‘‘eligibility’’ means 
the eligibility of each family member. 

* * * * * * * 

ILLEGAL IMMIGRATION REFORM AND IMMIGRANT 
RESPONSIBILITY ACT OF 1996 

DIVISION C—ILLEGAL IMMIGRATION 
REFORM AND IMMIGRANT RESPONSI-
BILITY ACT OF 1996 

SEC. 1. SHORT TITLE OF DIVISION; AMENDMENTS TO IMMIGRATION 
AND NATIONALITY ACT; APPLICATION OF DEFINITIONS 
OF SUCH ACT; TABLE OF CONTENTS OF DIVISION; SEVER-
ABILITY. 

(a) SHORT TITLE.—This division may be cited as the ‘‘Illegal Im-
migration Reform and Immigrant Responsibility Act of 1996’’. 

(b) AMENDMENTS TO IMMIGRATION AND NATIONALITY ACT.— 
[Omitted amendatory text.] 

(1) * * * 

* * * * * * * 
(c) APPLICATION OF CERTAIN DEFINITIONS.—Except as otherwise 

provided in this division, for purposes of titles I andVI of this divi-
sion, the terms ‘‘alien’’, ‘‘Attorney General’’, ‘‘border crossing identi-
fication card’’, ‘‘entry’’, ‘‘immigrant’’, ‘‘immigrant visa’’, ‘‘lawfully ad-
mitted for permanent residence’’, ‘‘national’’,‘‘naturalization’’, ‘‘ref-
ugee’’, ‘‘State’’, and ‘‘United States’’ shall havethe meaning given 
such terms in section 101(a) of the Immigrationand Nationality 
Act. 

(d) TABLE OF CONTENTS OF DIVISION.—The table of contentsof 
this division is as follows: 
Sec. 1. Short title of division; amendments to Immigration and Nationality Act; ap-

plication of definitions of such Act; table of contents of division; sever-
ability. 

* * * * * * * 

TITLE IV—ENFORCEMENT OF RESTRICTIONS AGAINST EMPLOYMENT 

øSubtitle A—Pilot Programs for Employment Eligibility Confirmation 

øSec. 401. Establishment of programs. 
øSec. 402. Voluntary election to participate in a pilot program. 
øSec. 403. Procedures for participants in pilot programs. 
øSec. 404. Employment eligibility confirmation system. 
øSec. 405. Reports.¿ 

* * * * * * * 
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TITLE IV—ENFORCEMENT OF 
RESTRICTIONS AGAINST EMPLOYMENT 

øSubtitle A—Pilot Programs for 
Employment Eligibility Confirmation 

øSEC. 401. ESTABLISHMENT OF PROGRAMS. 
ø(a) IN GENERAL.—The Secretary of Homeland Security shall 

conduct 3 pilot programs of employment eligibility confirmation 
under this subtitle. 

ø(b) IMPLEMENTATION DEADLINE; TERMINATION.—The Secretary 
of Homeland Security shall implement the pilot programs in a 
manner that permits persons and other entities to have elections 
under section 402 of this division made and in effect no later than 
1 year after the date of the enactment of this Act. Unless the Con-
gress otherwise provides, the Secretary of Homeland Security shall 
terminate a pilot program on September 30, 2015. 

ø(c) SCOPE OF OPERATION OF PILOT PROGRAMS.—The Secretary of 
Homeland Security shall provide for the operation— 

ø(1) of the E-Verify Program (described in section 403(a) of 
this division) in, at a minimum, 5 of the 7 States with the 
highest estimated population of aliens who are not lawfully 
present in the United States, and the Secretary of Homeland 
Security shall expand the operation of the program to all 50 
States not later than December 1, 2004; 

ø(2) of the citizen attestation pilot program (described in sec-
tion 403(b) of this division) in at least 5 States (or, if fewer, 
all of the States) that meet the condition described in section 
403(b)(2)(A) of this division; and 

ø(3) of the machine-readable-document pilot program (de-
scribed in section 403(c) of this division) in at least 5 States 
(or, if fewer, all of the States) that meet the condition described 
in section 403(c)(2) of this division. 

ø(d) REFERENCES IN SUBTITLE.—In this subtitle— 
ø(1) PILOT PROGRAM REFERENCES.—The terms ‘‘program’’ or 

‘‘pilot program’’ refer to any of the 3 pilot programs provided 
for under this subtitle. 

ø(2) CONFIRMATION SYSTEM.—The term ‘‘confirmation sys-
tem’’ means the confirmation system established under section 
404 of this division. 

ø(3) REFERENCES TO SECTION 274A.—Any reference in this 
subtitle to section 274A (or a subdivision of such section) is 
deemed a reference to such section (or subdivision thereof) of 
the Immigration and Nationality Act. 

ø(4) I–9 OR SIMILAR FORM.—The term ‘‘I–9 or similar form’’ 
means the form used for purposes of section 274A(b)(1)(A) or 
such other form as the Secretary of Homeland Security deter-
mines to be appropriate. 

ø(5) LIMITED APPLICATION TO RECRUITERS AND REFERRERS.— 
Any reference to recruitment or referral (or a recruiter or refer-
rer) in relation to employment is deemed a reference only to 
such recruitment or referral (or recruiter or referrer) that is 
subject to section 274A(a)(1)(B)(ii). 
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ø(6) UNITED STATES CITIZENSHIP.—The term ‘‘United States 
citizenship’’ includes United States nationality. 

ø(7) STATE.—The term ‘‘State’’ has the meaning given such 
term in section 101(a)(36) of the Immigration and Nationality 
Act. 

øSEC. 402. VOLUNTARY ELECTION TO PARTICIPATE IN A PILOT PRO-
GRAM. 

ø(a) VOLUNTARY ELECTION.—Subject to subsection (c)(3)(B), any 
person or other entity that conducts any hiring (or recruitment or 
referral) in a State in which a pilot program is operating may elect 
to participate in that pilot program. Except as specifically provided 
in subsection (e), the Secretary of Homeland Security may not re-
quire any person or other entity to participate in a pilot program. 

ø(b) BENEFIT OF REBUTTABLE PRESUMPTION.— 
ø(1) IN GENERAL.—If a person or other entity is participating 

in a pilot program and obtains confirmation of identity and em-
ployment eligibility in compliance with the terms and condi-
tions of the program with respect to the hiring (or recruitment 
or referral) of an individual for employment in the United 
States, the person or entity has established a rebuttable pre-
sumption that the person or entity has not violated section 
274A(a)(1)(A) with respect to such hiring (or such recruitment 
or referral). 

ø(2) CONSTRUCTION.—Paragraph (1) shall not be construed 
as preventing a person or other entity that has an election in 
effect under subsection (a) from establishing an affirmative de-
fense under section 274A(a)(3) if the person or entity complies 
with the requirements of section 274A(a)(1)(B) but fails to ob-
tain confirmation under paragraph (1). 

ø(c) GENERAL TERMS OF ELECTIONS.— 
ø(1) IN GENERAL.—An election under subsection (a) shall be 

in such form and manner, under such terms and conditions, 
and shall take effect, as the Secretary of Homeland Security 
shall specify. The Secretary of Homeland Security may not im-
pose any fee as a condition of making an election or partici-
pating in a pilot program. 

ø(2) SCOPE OF ELECTION.— 
ø(A) IN GENERAL.—Subject to paragraph (3), any electing 

person or other entity may provide that the election under 
subsection (a) shall apply (during the period in which the 
election is in effect)— 

ø(i) to all its hiring (and all recruitment or referral) 
in the State (or States) in which the pilot program is 
operating, or 

ø(ii) to its hiring (or recruitment or referral) in one 
or more pilot program States or one or more places of 
hiring (or recruitment or referral, as the case may be) 
in the pilot program States. 

ø(B) APPLICATION OF PROGRAMS IN NON-PILOT PROGRAM 
STATES.—In addition, the Secretary of Homeland Security 
may permit a person or entity electing the citizen attesta-
tion pilot program (described in 403(b) of this division) or 
the machine-readable-document pilot program (described 
in section 403(c) of this division) to provide that the elec-
tion applies to its hiring (or recruitment or referral) in one 
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or more States or places of hiring (or recruitment or refer-
ral) in which the pilot program is not otherwise operating 
but only if such States meet the requirements of 
403(b)(2)(A) and 403(c)(2) of this division, respectively. 

ø(3) TERMINATION OF ELECTIONS.—The Secretary of Home-
land Security may terminate an election by a person or other 
entity under this section because the person or entity has sub-
stantially failed to comply with its obligations under the pilot 
program. A person or other entity may terminate an election 
in such form and manner as the Secretary of Homeland Secu-
rity shall specify. 

ø(d) CONSULTATION, EDUCATION, AND PUBLICITY.— 
ø(1) CONSULTATION.—The Secretary of Homeland Security 

shall closely consult with representatives of employers (and re-
cruiters and referrers) in the development and implementation 
of the pilot programs, including the education of employers 
(and recruiters and referrers) about such programs. 

ø(2) PUBLICITY.—The Secretary of Homeland Security shall 
widely publicize the election process and pilot programs, in-
cluding the voluntary nature of the pilot programs and the ad-
vantages to employers (and recruiters and referrers) of making 
an election under this section. 

ø(3) ASSISTANCE THROUGH DISTRICT OFFICES.—The Secretary 
of Homeland Security shall designate one or more individuals 
in each District office of the Immigration and Naturalization 
Service for a Service District in which a pilot program is being 
implemented— 

ø(A) to inform persons and other entities that seek infor-
mation about pilot programs of the voluntary nature of 
such programs, and 

ø(B) to assist persons and other entities in electing and 
participating in any pilot programs in effect in the District, 
in complying with the requirements of section 274A, and 
in facilitating confirmation of the identity and employment 
eligibility of individuals consistent with such section. 

ø(e) SELECT ENTITIES REQUIRED TO PARTICIPATE IN A PILOT PRO-
GRAM.— 

ø(1) FEDERAL GOVERNMENT.— 
ø(A) EXECUTIVE DEPARTMENTS.— 

ø(i) IN GENERAL.—Each Department of the Federal 
Government shall elect to participate in a pilot pro-
gram and shall comply with the terms and conditions 
of such an election. 

ø(ii) ELECTION.—Subject to clause (iii), the Secretary 
of each such Department— 

ø(I) shall elect the pilot program (or programs) 
in which the Department shall participate, and 

ø(II) may limit the election to hiring occurring 
in certain States (or geographic areas) covered by 
the program (or programs) and in specified divi-
sions within the Department, so long as all hiring 
by such divisions and in such locations is covered. 

ø(iii) ROLE OF ATTORNEY GENERAL.—The Secretary 
of Homeland Security shall assist and coordinate elec-
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tions under this subparagraph in such manner as 
assures that— 

ø(I) a significant portion of the total hiring with-
in each Department within States covered by a 
pilot program is covered under such a program, 
and 

ø(II) there is significant participation by the 
Federal Executive branch in each of the pilot pro-
grams. 

ø(B) LEGISLATIVE BRANCH.—Each Member of Congress, 
each officer of Congress, and the head of each agency of 
the legislative branch, that conducts hiring in a State in 
which a pilot program is operating shall elect to partici-
pate in a pilot program, may specify which pilot program 
or programs (if there is more than one) in which the Mem-
ber, officer, or agency will participate, and shall comply 
with the terms and conditions of such an election. 

ø(2) APPLICATION TO CERTAIN VIOLATORS.—An order under 
section 274A(e)(4) or section 274B(g) of the Immigration and 
Nationality Act may require the subject of the order to partici-
pate in, and comply with the terms of, a pilot program with re-
spect to the subject’s hiring (or recruitment or referral) of indi-
viduals in a State covered by such a program. 

ø(3) CONSEQUENCE OF FAILURE TO PARTICIPATE.—If a person 
or other entity is required under this subsection to participate 
in a pilot program and fails to comply with the requirements 
of such program with respect to an individual— 

ø(A) such failure shall be treated as a violation of section 
274A(a)(1)(B) with respect to that individual, and 

ø(B) a rebuttable presumption is created that the person 
or entity has violated section 274A(a)(1)(A). 

Subparagraph (B) shall not apply in any prosecution under sec-
tion 274A(f)(1). 

ø(f) CONSTRUCTION.—This subtitle shall not affect the authority 
of the Secretary of Homeland Security under any other law (includ-
ing section 274A(d)(4)) to conduct demonstration projects in rela-
tion to section 274A. 
øSEC. 403. PROCEDURES FOR PARTICIPANTS IN PILOT PROGRAMS. 

ø(a) E-VERIFY PROGRAM.—A person or other entity that elects to 
participate in the E-Verify Program described in this subsection 
agrees to conform to the following procedures in the case of the hir-
ing (or recruitment or referral) for employment in the United 
States of each individual covered by the election: 

ø(1) PROVISION OF ADDITIONAL INFORMATION.—The person or 
entity shall obtain from the individual (and the individual 
shall provide) and shall record on the I–9 or similar form— 

ø(A) the individual’s social security account number, if 
the individual has been issued such a number, and 

ø(B) if the individual does not attest to United States 
citizenship under section 274A(b)(2), such identification or 
authorization number established by the Immigration and 
Naturalization Service for the alien as the Secretary of 
Homeland Security shall specify, 
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and shall retain the original form and make it available for in-
spection for the period and in the manner required of I–9 
forms under section 274A(b)(3). 

ø(2) PRESENTATION OF DOCUMENTATION.— 
ø(A) IN GENERAL.—The person or other entity, and the 

individual whose identity and employment eligibility are 
being confirmed, shall, subject to subparagraph (B), fulfill 
the requirements of section 274A(b) with the following 
modifications: 

ø(i) A document referred to in section 
274A(b)(1)(B)(ii) (as redesignated by section 412(a) of 
this division) must be designated by the Secretary of 
Homeland Security as suitable for the purpose of iden-
tification in a pilot program. 

ø(ii) A document referred to in section 274A(b)(1)(D) 
must contain a photograph of the individual. 

ø(iii) The person or other entity has complied with 
the requirements of section 274A(b)(1) with respect to 
examination of a document if the document reasonably 
appears on its face to be genuine and it reasonably ap-
pears to pertain to the individual whose identity and 
work eligibility is being confirmed. 

ø(B) LIMITATION OF REQUIREMENT TO EXAMINE DOCU-
MENTATION.—If the Secretary of Homeland Security finds 
that a pilot program would reliably determine with respect 
to an individual whether— 

ø(i) the person with the identity claimed by the indi-
vidual is authorized to work in the United States, and 

ø(ii) the individual is claiming the identity of an-
other person, 

if a person or entity could fulfill the requirement to exam-
ine documentation contained in subparagraph (A) of sec-
tion 274A(b)(1) by examining a document specified in ei-
ther subparagraph (B) or (D) of such section, the Secretary 
of Homeland Security may provide that, for purposes of 
such requirement, only such a document need be exam-
ined. In such case, any reference in section 274A(b)(1)(A) 
to a verification that an individual is not an unauthorized 
alien shall be deemed to be a verification of the individ-
ual’s identity. 

ø(3) SEEKING CONFIRMATION.— 
ø(A) IN GENERAL.—The person or other entity shall 

make an inquiry, as provided in section 404(a)(1) of this di-
vision, using the confirmation system to seek confirmation 
of the identity and employment eligibility of an individual, 
by not later than the end of 3 working days (as specified 
by the Secretary of Homeland Security) after the date of 
the hiring (or recruitment or referral, as the case may be). 

ø(B) EXTENSION OF TIME PERIOD.—If the person or other 
entity in good faith attempts to make an inquiry during 
such 3 working days and the confirmation system has reg-
istered that not all inquiries were received during such 
time, the person or entity can make an inquiry in the first 
subsequent working day in which the confirmation system 
registers that it has received all inquiries. If the confirma-
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tion system cannot receive inquiries at all times during a 
day, the person or entity merely has to assert that the en-
tity attempted to make the inquiry on that day for the pre-
vious sentence to apply to such an inquiry, and does not 
have to provide any additional proof concerning such in-
quiry. 

ø(4) CONFIRMATION OR NONCONFIRMATION.— 
ø(A) CONFIRMATION UPON INITIAL INQUIRY.—If the per-

son or other entity receives an appropriate confirmation of 
an individual’s identity and work eligibility under the con-
firmation system within the time period specified under 
section 404(b) of this division, the person or entity shall 
record on the I–9 or similar form an appropriate code that 
is provided under the system and that indicates a final 
confirmation of such identity and work eligibility of the in-
dividual. 

ø(B) NONCONFIRMATION UPON INITIAL INQUIRY AND SEC-
ONDARY VERIFICATION.— 

ø(i) NONCONFIRMATION.—If the person or other enti-
ty receives a tentative nonconfirmation of an individ-
ual’s identity or work eligibility under the confirma-
tion system within the time period specified under 
404(b) of this division, the person or entity shall so in-
form the individual for whom the confirmation is 
sought. 

ø(ii) NO CONTEST.—If the individual does not contest 
the nonconfirmation within the time period specified 
in section 404(c) of this division, the nonconfirmation 
shall be considered final. The person or entity shall 
then record on the I–9 or similar form an appropriate 
code which has been provided under the system to in-
dicate a tentative nonconfirmation. 

ø(iii) CONTEST.—If the individual does contest the 
nonconfirmation, the individual shall utilize the proc-
ess for secondary verification provided under section 
404(c) of this division. The nonconfirmation will re-
main tentative until a final confirmation or noncon-
firmation is provided by the confirmation system with-
in the time period specified in such section. In no case 
shall an employer terminate employment of an indi-
vidual because of a failure of the individual to have 
identity and work eligibility confirmed under this sec-
tion until a nonconfirmation becomes final. Nothing in 
this clause shall apply to a termination of employment 
for any reason other than because of such a failure. 

ø(iv) RECORDING OF CONCLUSION ON FORM.—If a 
final confirmation or nonconfirmation is provided by 
the confirmation system under section 404(c) of this 
division regarding an individual, the person or entity 
shall record on the I–9 or similar form an appropriate 
code that is provided under the system and that indi-
cates a confirmation or nonconfirmation of identity 
and work eligibility of the individual. 

ø(C) CONSEQUENCES OF NONCONFIRMATION.— 
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ø(i) TERMINATION OR NOTIFICATION OF CONTINUED 
EMPLOYMENT.—If the person or other entity has re-
ceived a final nonconfirmation regarding an individual 
under subparagraph (B), the person or entity may ter-
minate employment (or recruitment or referral) of the 
individual. If the person or entity does not terminate 
employment (or recruitment or referral) of the indi-
vidual, the person or entity shall notify the Secretary 
of Homeland Security of such fact through the con-
firmation system or in such other manner as the Sec-
retary of Homeland Security may specify. 

ø(ii) FAILURE TO NOTIFY.—If the person or entity 
fails to provide notice with respect to an individual as 
required under clause (i), the failure is deemed to con-
stitute a violation of section 274A(a)(1)(B) with respect 
to that individual and the applicable civil monetary 
penalty under section 274A(e)(5) shall be (notwith-
standing the amounts specified in such section) no less 
than $500 and no more than $1,000 for each indi-
vidual with respect to whom such violation occurred. 

ø(iii) CONTINUED EMPLOYMENT AFTER FINAL NON-
CONFIRMATION.—If the person or other entity con-
tinues to employ (or to recruit or refer) an individual 
after receiving final nonconfirmation, a rebuttable pre-
sumption is created that the person or entity has vio-
lated section 274A(a)(1)(A). The previous sentence 
shall not apply in any prosecution under section 
274A(f)(1). 

ø(b) CITIZEN ATTESTATION PILOT PROGRAM.— 
ø(1) IN GENERAL.—Except as provided in paragraphs (3) 

through (5), the procedures applicable under the citizen attes-
tation pilot program under this subsection shall be the same 
procedures as those under the E-Verify Program under sub-
section (a). 

ø(2) RESTRICTIONS.— 
ø(A) STATE DOCUMENT REQUIREMENT TO PARTICIPATE IN 

PILOT PROGRAM.—The Secretary of Homeland Security may 
not provide for the operation of the citizen attestation pilot 
program in a State unless each driver’s license or similar 
identification document described in section 
274A(b)(1)(D)(i) issued by the State— 

ø(i) contains a photograph of the individual in-
volved, and 

ø(ii) has been determined by the Secretary of Home-
land Security to have security features, and to have 
been issued through application and issuance proce-
dures, which make such document sufficiently resist-
ant to counterfeiting, tampering, and fraudulent use 
that it is a reliable means of identification for pur-
poses of this section. 

ø(B) AUTHORIZATION TO LIMIT EMPLOYER PARTICIPA-
TION.—The Secretary of Homeland Security may restrict 
the number of persons or other entities that may elect to 
participate in the citizen attestation pilot program under 
this subsection as the Secretary of Homeland Security de-
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termines to be necessary to produce a representative sam-
ple of employers and to reduce the potential impact of 
fraud. 

ø(3) NO CONFIRMATION REQUIRED FOR CERTAIN INDIVIDUALS 
ATTESTING TO U.S. CITIZENSHIP.—In the case of a person or 
other entity hiring (or recruiting or referring) an individual 
under the citizen attestation pilot program, if the individual at-
tests to United States citizenship (under penalty of perjury on 
an I–9 or similar form which form states on its face the crimi-
nal and other penalties provided under law for a false rep-
resentation of United States citizenship)— 

ø(A) the person or entity may fulfill the requirement to 
examine documentation contained in subparagraph (A) of 
section 274A(b)(1) by examining a document specified in 
either subparagraph (B)(i) or (D) of such section; and 

ø(B) the person or other entity is not required to comply 
with respect to such individual with the procedures de-
scribed in paragraphs (3) and (4) of subsection (a), but only 
if the person or entity retains the form and makes it avail-
able for inspection in the same manner as in the case of 
an I–9 form under section 274A(b)(3). 

ø(4) WAIVER OF DOCUMENT PRESENTATION REQUIREMENT IN 
CERTAIN CASES.— 

ø(A) IN GENERAL.—In the case of a person or entity that 
elects, in a manner specified by the Secretary of Homeland 
Security consistent with subparagraph (B), to participate 
in the pilot program under this paragraph, if an individual 
being hired (or recruited or referred) attests (in the man-
ner described in paragraph (3)) to United States citizen-
ship and the person or entity retains the form on which 
the attestation is made and makes it available for inspec-
tion in the same manner as in the case of an I–9 form 
under section 274A(b)(3), the person or entity is not re-
quired to comply with the procedures described in section 
274A(b). 

ø(B) RESTRICTION.—The Secretary of Homeland Security 
shall restrict the election under this paragraph to no more 
than 1,000 employers and, to the extent practicable, shall 
select among employers seeking to make such election in 
a manner that provides for such an election by a rep-
resentative sample of employers. 

ø(5) NONREVIEWABLE DETERMINATIONS.—The determinations 
of the Secretary of Homeland Security under paragraphs (2) 
and (4) are within the discretion of the Secretary of Homeland 
Security and are not subject to judicial or administrative re-
view. 

ø(c) MACHINE-READABLE-DOCUMENT PILOT PROGRAM.— 
ø(1) IN GENERAL.—Except as provided in paragraph (3), the 

procedures applicable under the machine-readable-document 
pilot program under this subsection shall be the same proce-
dures as those under the E-Verify Program under subsection 
(a). 

ø(2) STATE DOCUMENT REQUIREMENT TO PARTICIPATE IN PILOT 
PROGRAM.—The Secretary of Homeland Security may not pro-
vide for the operation of the machine-readable-document pilot 
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program in a State unless driver’s licenses and similar identi-
fication documents described in section 274A(b)(1)(D)(i) issued 
by the State include a machine-readable social security account 
number. 

ø(3) USE OF MACHINE-READABLE DOCUMENTS.—If the indi-
vidual whose identity and employment eligibility must be con-
firmed presents to the person or entity hiring (or recruiting or 
referring) the individual a license or other document described 
in paragraph (2) that includes a machine-readable social secu-
rity account number, the person or entity must make an in-
quiry through the confirmation system by using a machine- 
readable feature of such document. If the individual does not 
attest to United States citizenship under section 274A(b)(2), 
the individual’s identification or authorization number de-
scribed in subsection (a)(1)(B) shall be provided as part of the 
inquiry. 

ø(d) PROTECTION FROM LIABILITY FOR ACTIONS TAKEN ON THE 
BASIS OF INFORMATION PROVIDED BY THE CONFIRMATION SYSTEM.— 
No person or entity participating in a pilot program shall be civilly 
or criminally liable under any law for any action taken in good 
faith reliance on information provided through the confirmation 
system. 
øSEC. 404. EMPLOYMENT ELIGIBILITY CONFIRMATION SYSTEM. 

ø(a) IN GENERAL.—The Secretary of Homeland Security shall es-
tablish a pilot program confirmation system through which the Sec-
retary of Homeland Security (or a designee of the Secretary of 
Homeland Security, which may be a nongovernmental entity)— 

ø(1) responds to inquiries made by electing persons and 
other entities (including those made by the transmittal of data 
from machine-readable documents under the machine-readable 
pilot program) at any time through a toll-free telephone line or 
other toll-free electronic media concerning an individual’s iden-
tity and whether the individual is authorized to be employed, 
and 

ø(2) maintains records of the inquiries that were made, of 
confirmations provided (or not provided), and of the codes pro-
vided to inquirers as evidence of their compliance with their 
obligations under the pilot programs. 

To the extent practicable, the Secretary of Homeland Security shall 
seek to establish such a system using one or more nongovern-
mental entities. 

ø(b) INITIAL RESPONSE.—The confirmation system shall provide 
confirmation or a tentative nonconfirmation of an individual’s iden-
tity and employment eligibility within 3 working days of the initial 
inquiry. If providing confirmation or tentative nonconfirmation, the 
confirmation system shall provide an appropriate code indicating 
such confirmation or such nonconfirmation. 

ø(c) SECONDARY VERIFICATION PROCESS IN CASE OF TENTATIVE 
NONCONFIRMATION.—In cases of tentative nonconfirmation, the 
Secretary of Homeland Security shall specify, in consultation with 
the Commissioner of Social Security and the Commissioner of the 
Immigration and Naturalization Service, an available secondary 
verification process to confirm the validity of information provided 
and to provide a final confirmation or nonconfirmation within 10 
working days after the date of the tentative nonconfirmation. When 
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final confirmation or nonconfirmation is provided, the confirmation 
system shall provide an appropriate code indicating such confirma-
tion or nonconfirmation. 

ø(d) DESIGN AND OPERATION OF SYSTEM.—The confirmation sys-
tem shall be designed and operated— 

ø(1) to maximize its reliability and ease of use by persons 
and other entities making elections under section 402(a) of this 
division consistent with insulating and protecting the privacy 
and security of the underlying information; 

ø(2) to respond to all inquiries made by such persons and en-
tities on whether individuals are authorized to be employed 
and to register all times when such inquiries are not received; 

ø(3) with appropriate administrative, technical, and physical 
safeguards to prevent unauthorized disclosure of personal in-
formation; and 

ø(4) to have reasonable safeguards against the system’s re-
sulting in unlawful discriminatory practices based on national 
origin or citizenship status, including— 

ø(A) the selective or unauthorized use of the system to 
verify eligibility; 

ø(B) the use of the system prior to an offer of employ-
ment; or 

ø(C) the exclusion of certain individuals from consider-
ation for employment as a result of a perceived likelihood 
that additional verification will be required, beyond what 
is required for most job applicants. 

ø(e) RESPONSIBILITIES OF THE COMMISSIONER OF SOCIAL SECU-
RITY.—As part of the confirmation system, the Commissioner of So-
cial Security, in consultation with the entity responsible for admin-
istration of the system, shall establish a reliable, secure method, 
which, within the time periods specified under subsections (b) and 
(c), compares the name and social security account number pro-
vided in an inquiry against such information maintained by the 
Commissioner in order to confirm (or not confirm) the validity of 
the information provided regarding an individual whose identity 
and employment eligibility must be confirmed, the correspondence 
of the name and number, and whether the individual has presented 
a social security account number that is not valid for employment. 
The Commissioner shall not disclose or release social security infor-
mation (other than such confirmation or nonconfirmation). 

ø(f) RESPONSIBILITIES OF THE COMMISSIONER OF THE IMMIGRA-
TION AND NATURALIZATION SERVICE.—As part of the confirmation 
system, the Commissioner of the Immigration and Naturalization 
Service, in consultation with the entity responsible for administra-
tion of the system, shall establish a reliable, secure method, which, 
within the time periods specified under subsections (b) and (c), 
compares the name and alien identification or authorization num-
ber described in section 403(a)(1)(B) of this division which are pro-
vided in an inquiry against such information maintained by the 
Commissioner in order to confirm (or not confirm) the validity of 
the information provided, the correspondence of the name and 
number, and whether the alien is authorized to be employed in the 
United States. 

ø(g) UPDATING INFORMATION.—The Commissioners of Social Se-
curity and the Immigration and Naturalization Service shall up-
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date their information in a manner that promotes the maximum 
accuracy and shall provide a process for the prompt correction of 
erroneous information, including instances in which it is brought to 
their attention in the secondary verification process described in 
subsection (c). 

ø(h) LIMITATION ON USE OF THE CONFIRMATION SYSTEM AND ANY 
RELATED SYSTEMS.— 

ø(1) IN GENERAL.—Notwithstanding any other provision of 
law, nothing in this subtitle shall be construed to permit or 
allow any department, bureau, or other agency of the United 
States Government to utilize any information, data base, or 
other records assembled under this subtitle for any other pur-
pose other than as provided for under this subtitle. 

ø(2) NO NATIONAL IDENTIFICATION CARD.—Nothing in this 
subtitle shall be construed to authorize, directly or indirectly, 
the issuance or use of national identification cards or the es-
tablishment of a national identification card. 

øSEC. 405. REPORTS. 
ø(a) IN GENERAL.—The Secretary of Homeland Security shall 

submit to the Committees on the Judiciary of the House of Rep-
resentatives and of the Senate reports on the pilot programs within 
3 months after the end of the third and fourth years in which the 
programs are in effect. Such reports shall— 

ø(1) assess the degree of fraudulent attesting of United 
States citizenship, 

ø(2) include recommendations on whether or not the pilot 
programs should be continued or modified, and 

ø(3) assess the benefits of the pilot programs to employers 
and the degree to which they assist in the enforcement of sec-
tion 274A. 

ø(b) REPORT ON EXPANSION.—Not later than June 1, 2004, the 
Secretary of Homeland Security shall submit to the Committees on 
the Judiciary of the House of Representatives and the Senate a re-
port— 

ø(1) evaluating whether the problems identified by the report 
submitted under subsection (a) have been substantially re-
solved; and 

ø(2) describing what actions the Secretary of Homeland Se-
curity shall take before undertaking the expansion of the E- 
Verify Program to all 50 States in accordance with section 
401(c)(1), in order to resolve any outstanding problems raised 
in the report filed under subsection (a).¿ 

* * * * * * * 

TITLE 18, UNITED STATES CODE 

* * * * * * * 

PART I—CRIMES 

* * * * * * * 
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CHAPTER 75—PASSPORTS AND VISAS 

* * * * * * * 

§ 1546. Fraud and misuse of visas, permits, and other docu-
ments 

(a) Whoever knowingly forges, counterfeits, alters, or falsely 
makes any immigrant or nonimmigrant visa, permit, border cross-
ing card, alien registration receipt card, or other document pre-
scribed by statute or regulation for entry into or as evidence of au-
thorized stay or employment in the United States, or utters, uses, 
attempts to use, possesses, obtains, accepts, or receives any such 
visa, permit, border crossing card, alien registration receipt card, or 
other document prescribed by statute or regulation for entry into 
or as evidence of authorized stay or employment in the United 
States, knowing it to be forged, counterfeited, altered, or falsely 
made, or to have been procured by means of any false claim or 
statement, or to have been otherwise procured by fraud or unlaw-
fully obtained; or 

Whoever, except under direction of the Attorney General or the 
Commissioner of the Immigration and Naturalization Service, or 
other proper officer, knowingly possesses any blank permit, or en-
graves, sells, brings into the United States, or has in his control 
or possession any plate in the likeness of a plate designed for the 
printing of permits, or makes any print, photograph, or impression 
in the likeness of any immigrant or nonimmigrant visa, permit or 
other document required for entry into the United States, or has 
in his possession a distinctive paper which has been adopted by the 
Attorney General or the Commissioner of the Immigration and 
Naturalization Service for the printing of such visas, permits, or 
documents; or 

Whoever, when applying for an immigrant or nonimmigrant visa, 
permit, or other document required for entry into the United 
States, or for admission to the United States personates another, 
or falsely appears in the name of a deceased individual, or evades 
or attempts to evade the immigration laws by appearing under an 
assumed or fictitious name without disclosing his true identity, or 
sells or otherwise disposes of, or offers to sell or otherwise dispose 
of, or utters, such visa, permit, or other document, to any person 
not authorized by law to receive such document; or 

Whoever knowingly makes under oath, or as permitted under 
penalty of perjury under section 1746 of title 28, United States 
Code, knowingly subscribes as true, any false statement with re-
spect to a material fact in any application, affidavit, or other docu-
ment required by the immigration laws or regulations prescribed 
thereunder, or knowingly presents any such application, affidavit, 
or other document which contains any such false statement or 
which fails to contain any reasonable basis in law or fact— 

Shall be fined under this title or imprisoned not more than 25 
years (if the offense was committed to facilitate an act of inter-
national terrorism (as defined in section 2331 of this title)), 20 
years (if the offense was committed to facilitate a drug trafficking 
crime (as defined in section 929(a) of this title)), 10 years (in the 
case of the first or second such offense, if the offense was not com-
mitted to facilitate such an act of international terrorism or a drug 
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trafficking crime), or 15 years (in the case of any other offense), or 
both. 

(b) Whoever uses— 
(1) an øidentification document,¿ identification document or 

document meant to establish employment authorization, know-
ing (or having reason to know) that the document was not 
issued lawfully for the use of the possessor, 

(2) an øidentification document¿ identification document or 
document meant to establish employment authorization, know-
ing (or having reason to know) that the document is false, or 

(3) a false attestation, 
for the purpose of satisfying a requirement of section 274A(b) or 
section 274E(b) of the Immigration and Nationality Act, shall be 
fined under this title, imprisoned not more than 5 years, or both. 

(c) This section does not prohibit any lawfully authorized inves-
tigative, protective, or intelligence activity of a law enforcement 
agency of the United States, a State, or a subdivision of a State, 
or of an intelligence agency of the United States, or any activity 
authorized under title V of the Organized Crime Control Act of 
1970 (18 U.S.C. note prec. 3481). For purposes of this section, the 
term ‘‘State’’ means a State of the United States, the District of Co-
lumbia, and any commonwealth, territory, or possession of the 
United States. 

* * * * * * * 
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1 Amendment in the Nature of a Substitute to H.R. 5038, as amended by the Lofgren Man-
ager’s Amendment, 116th Cong. (Farm Workforce Modernization Act (FWMA) of 2019). 

2 73 Fed. Reg. 8540 (2008). 

DISSENTING VIEWS 

H.R. 5038 1 presents itself as a solution to the labor shortages ex-
perienced by the American agriculture industry, the increasing reli-
ance by some growers on illegal aliens to fill those positions, a bur-
densome and bureaucratic H–2A program, and the overarching 
need to keep American agriculture competitive as production of our 
nation’s food supply continues to move overseas. These are serious 
concerns that require a durable legislative solution. If Congress 
does not provide such a solution that ensures a reliable labor sup-
ply, America’s farms will continue to go out of business and the 
vast majority of America’s food will be grown overseas. 

But H.R. 5038 falls far short of such a solution. On top of an am-
nesty for over a million (the actual number is unknown) illegal im-
migrant farm laborers and their family members, H.R. 5038’s ‘‘re-
forms’’ to the H–2A program would benefit labor unions and special 
interest groups at the expense of American farmers. H–2A users 
and other growers are concerned about rising wages forcing them 
out of competition with imported agriculture commodities and liti-
gation exposure, yet H.R. 5038 fails to provide relief on either 
front. Also of concern is that H.R. 5038 could make the agricultural 
labor crisis even worse as amnestied workers reduce their hours or 
leave agriculture entirely in search of jobs in other industries. 

Republicans at Committee offered several amendments to ad-
dress major problems in H.R. 5038, specifically the wage rate, addi-
tional exposure to federal court litigation for H–2A users, and defi-
ciencies in the amnesty. Although this bill has been portrayed as 
a ‘‘bipartisan’’ product, it should be noted that Judiciary Repub-
licans were excluded from the bill’s long-running negotiations, no 
Republican amendments were accepted at markup, and the bill did 
not receive any Republican votes at markup. 

Labor Shortages and Problems with the H–2A program 
For years, American farmers have struggled to find sufficient 

numbers of skilled U.S. workers willing to fill positions in the agri-
culture sector. The Department of Labor (DOL) has concluded that 
‘‘[a]uthorized workers appear to be leaving farm jobs because of age 
or opportunities for more stable and higher paying employment 
outside of agriculture, and are being replaced almost exclusively by 
foreign-born workers.’’ 2 Philip Martin, professor of agricultural and 
resource economics at the University of California, Davis, estimates 
that fruit, vegetable, and horticulture farms hired a total of 
1,220,893 individual farmworkers in 2007, 414,542 for more than 
150 days and 806,351 for less than 150 days (a common definition 
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3 Philip Martin, Farm Exports and Farm Labor, 2011 Economic Policy Institute at 6 (table 
4). 

4 DOL’s National Agricultural Workers Survey is the only survey that ascertains the legal sta-
tus of noncitizen farmworkers. However, NAWS is limited to hired crop farmworkers and ex-
cludes hired livestock farmworkers. See http://www.doleta.gov/agworker/naws.cfm. 

5 Findings From the National Agricultural Worker Survey (NAWS) 2015–2016: A Demographic 
ad Employment Profile of United States Farmworkers; Jan. 2018, https://wdr.doleta.gov/re-
search/FullText_Documents/ETAOP_2019-01_NAWS_Research_Report_13.pdf At 4. 

6 United States Department of Agriculture, Farm Labor, Background, https:// 
www.ers.usda.gov/topics/farm-economy/farm-labor/#legalstatus. 

7 Hearing to Review the Labor Needs of American Agriculture Before the House Comm. On Ag-
riculture, 110th Cong. 2nd Sess. 110–30 (2007) at 21–22. 

8 Id. at 84. 

of seasonal worker).3 With regard to how many of today’s agricul-
tural workers are unauthorized aliens, the January 2018 DOL Na-
tional Agricultural Workers Survey (NAWS) 4 stated, ‘‘Fifty-one 
percent of the hired crop labor force had work authorization in 
2015–2016.’’ 5 Thus, NAWS found that 49 percent of those surveyed 
were not work authorized. And the Department of Agriculture’s 
Economic Research Service has noted that ‘‘the share of hired crop 
farmworkers who were not legally authorized to work in the U.S. 
grew from roughly 14 percent in 1989–91 to almost 55 percent in 
1999–2001. Since then it has fluctuated around 50 percent.’’ 6 This 
figure, however, is based on self-attestation and is therefore likely 
much higher in reality. The American Farm Bureau Federation 
(AFB) believes that ‘‘[the NAWS figure] is probably a lower-bound 
estimate because the figure is based on a response volunteered by 
individuals to government-authorized questioners . . . it seems 
reasonable that at least some individuals would not, and did not, 
volunteer the fact that they were not legally authorized to work.’’ 7 
In fact, the late agricultural economist James Holt stated that 
‘‘[w]hen workplace audits are conducted on the ground and the au-
thenticity of documents are examined, the typical experience is 
more like 75 percent or so.’’ 8 

Farmers seeking a legal labor force have turned to the H–2A pro-
gram for a supply of highly motivated and legal foreign workers, 
but have found the program to be unnecessarily burdensome at 
costly, requiring many steps to obtain and retain workers. James 
Holt previously testified that: 

Farmers seeking to use the program must first apply 
for a labor certification from [DOL] and attempt to recruit 
qualified U.S. workers. If the employer’s application meets 
the requirements of [DOL] and sufficient U.S. workers can-
not be found, a labor certification is issued. The employer 
then files a petition with the U.S. Citizenship and Immi-
gration Service . . . for the admission of H–2A aliens. 
Meanwhile, a supply of alien workers must be recruited. If 
the employer’s petition is granted, it is transmitted to the 
U.S. consulate where the aliens will apply for visas. The 
aliens complete visa applications and are interviewed. 
They must meet the same criteria as any other applicant 
for a non-immigrant visa. The aliens who are granted 
visas then travel to the port of entry and apply for admis-
sion to the U.S. Those who are admitted travel to the em-
ployer’s farm. In order for workers to arrive by the employ-
er’s date of need, this entire process must take place in 45 
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9 Hearing to Review the Labor Needs of American Agriculture Before the House Comm. On Ag-
riculture, 110th Cong. 2nd Sess. 110–30 (2007) at 17–18. 

10 20 C.F.R. sec. 655.103(c)(1)(i)(D). 
11 See sec. 218(a)(1) of the INA (8 U.S.C. 1188(a)(1)) (emphasis added). 
12 20 C.F.R. sec. 655.122(l)(1). 
13 20 C.F.R. sec. 1303(g). 
14 83 Fed. Reg. 66302 (Dec. 26, 2018) (Employment and Training Administration, DOL, Labor 

Certification Process for the Temporary Employment of Aliens in Agriculture in the United 
States: 2019 Adverse Effect Wage Rates). 

days. Once the workers arrive, H–2A employers face a bar-
rage of compliance monitoring and enforcement officers, 
outreach workers, social service agencies and legal service 
activists. Nowhere else are so few monitored by so many. 
Lawsuits are commonplace.9 

In addition to the cumbersome and bureaucratic nature of the H– 
2A program, the program itself fails to meet the needs of agricul-
tural labor in multiple sectors. H–2A visas are only for temporary 
or seasonal employment, but many agricultural jobs are not tem-
porary or seasonal in nature, including work at dairies, fruit and 
vegetable packing facilities and processing plants, sugar mills, and 
in the livestock and meat industry. Jobs in these fields cannot be 
filled by H–2A workers. Moreover, the H–2A program’s definition 
of agricultural labor or services is restrictive, providing that jobs on 
a farm ‘‘in handling, planting, drying, packing, packaging, proc-
essing, freezing, grading, storing, or delivering to storage or to mar-
ket or to a carrier for transportation for market, in its unmanufac-
tured state, any agricultural or horticultural commodity’’ only qual-
ify for the H–2A program if that farm’s operator ‘‘produced more 
than one-half of the commodity with respect to which such service 
is performed.’’ 10 

Despite clear indications that there are insufficient U.S. workers 
to fill agricultural jobs, under the H–2A program, the Department 
of Homeland Security (DHS) can approve an employer’s petition for 
an alien only after the employer has applied to DOL for a certifi-
cation that (A) there are not sufficient workers who are able, will-
ing, and qualified, and who will be available at the time and place 
needed, to perform the labor or services involved in the petition, 
and (B) the employment of the alien in such labor or services will 
not adversely affect the wages and working conditions of workers 
in the United States similarly employed.11 

Employers in the H–2A program are required to pay a wage that 
is ‘‘at least the Adverse Effect Wage Rate (AEWR), the prevailing 
hourly wage rate, the prevailing piece rate, the agreed-upon collec-
tive bargaining rate, or the Federal or State minimum wage rate, 
in effect at the time work is performed, whichever is highest, for 
every hour or portion thereof worked during a pay period.’’ 12 The 
AEWR is the wage rate that is currently paid to H–2A workers 
since it is currently the highest. It is the average annual weighted 
hourly wage rate for field or livestock workers for the region. H– 
2A employers are also required to offer housing and transportation 
to all of their workers at the employer’s own expense.13 

Yet, even with AEWRs of $11.13–$15.03 an hour (see Table 1),14 
and a requirement (known as the ‘‘50 percent rule’’) that H–2A em-
ployers hire any U.S. worker who shows up until the time that 50 
percent of the work contract of the DHS-approved foreign workers 
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15 See 20 C.F.R. 655.135(d). 
16 Agricultural Labor: From H–2A to a Workable Agricultural Guestworker Program at 20 

(written statement of Chalmers Carr). 
17 H.R. 5038, Section 125. 
18 H.R. 5038, Section 101(c)(4). 

has elapsed,15 many agricultural employers still cannot find 
enough U.S. workers willing to take the jobs. At the Committee’s 
February 26, 2013, hearing on agricultural labor, Chalmers Carr, 
President and CEO of Titan Farms of Ridge Spring, South Caro-
lina, relayed his story of attempting to fill job opportunities on his 
farm with domestic workers: 

From 2010 thru the end of 2012, my farm advertised for 
2000 job opportunities. Four hundred eighty-three U.S. re-
ferrals applied for these jobs and were hired accounting for 
less than 25% of my workforce need. One hundred nine of 
the referrals that were hired never showed up to work and 
321 of them quit—the vast majority in the first two days! 
Those who quit and those who never reported to work ac-
count for 89% of the workers who accepted the job! Of the 
321 who reported to work, only 31 worked the entire sea-
son. There is no way I could have produced my peach and 
vegetable crops with a domestic workforce! 16 

Clearly a solution is needed to ensure that the agricultural in-
dustry has a reliable, legal labor force, and the H–2A program is 
in need of reform. Yet H.R. 5038 will not provide a solution to ei-
ther problem. H.R. 5038’s amnesty ensures that eligible aliens can 
and will leave the agriculture sector for other industries. H.R. 5038 
seeks to streamline the H–2A program, but falls short of its goals. 
Proponents of the bill promise wage relief for farmers and cost re-
duction, but the bill in no way guarantees such relief and in fact 
the opposite could happen. Instead of streamlined access to a 
steady supply of legal foreign workers, H.R. 5038 subjects H–2A 
users to a new private right of action that will increase costs for 
the program’s users. 

A Flawed Amnesty of Current Illegal Workers and Family Members 
Title I of H.R. 5038 is an amnesty for current illegal agricultural 

workers and a green card path to citizenship exempt from the nu-
merical caps. The bill is flawed in its approach, and amnestied 
workers, spouses, and children can and will leave agriculture to 
work in other industries. 

Current illegal aliens (and their spouses and children) are eligi-
ble to receive Certified Agricultural Worker (‘‘CAW’’) status if they: 

(1) performed agricultural labor in the United States for at 
least 1,035 hours (or 180 work days) during the two-year pe-
riod preceding October 30, 2019 (the date of introduction) 

(2) are removable from the United States as of October 30, 
2019 

(3) are continuously present in the United States as of Octo-
ber 30, 2019 and until the alien is granted CAW status 

(4) are not ineligible on criminal grounds. 
Eligible aliens are protected from removal and detention,17 and 

those who actually apply receive immediate work authorization 18 
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19 H.R. 5038, Section 101(c)(5)(A). 
20 H.R. 5038, Section 103. 
21 H.R. 5038, Section 111(a)(1). 
22 H.R. 5038, Section 111(a)(2). 
23 H.R. 5038, Section 111(b). 
24 H.R. 5038, Section 112(a). 
25 H.R. 5038, Section 121(3). 

and the ability to travel outside the United States with permis-
sion.19 CAW status may be extended in 51⁄2 year increments and 
is renewable indefinitely so long as the primary applicant (i.e. not 
children or spouse) has worked in agriculture for at least 575 hours 
(or 100 work days) for each of the prior five years in which the 
alien was in CAW status.20 

A CAW worker may adjust to lawful permanent resident (green 
card holder) if the alien has completed 575 hours (or 100 work days 
since the bill defines a work day as having worked 5.75 hours) for 
at least 10 years prior to the date of enactment of H.R. 5038, and 
at least 4 years in CAW status, or for at least 8 years in CAW sta-
tus if the worker performed less than 10 years of work prior to the 
date of enactment.21 Thus, some workers who receive CAW status 
will be eligible to receive green cards after working only 4 more 
years in agriculture. Spouses and children of an alien who adjusts 
status can also be granted green cards if the qualifying relationship 
exists on the date the principal alien adjusts status.22 The prin-
cipal alien must pay a $1,000 fee.23 Spouses and children can also 
self-petition if they have been subject to extreme cruelty or battery 
by the principal CAW worker. 

Rep. Lesko offered an amendment that would require the DHS 
to deny green cards and revoke CAW status of the abusers before 
a self-petition could be granted. This was defeated on a party line 
vote of 12–7 at markup. 

Work authorization qualifies the alien for jobs outside of the ag-
riculture industry, and because the work requirement is only 575 
hours per year for aliens who intend to renew their CAW status, 
CAW workers may immediately begin working in other industries, 
potentially displacing U.S. workers and undermining wages in 
those industries. Spouses and children of CAW workers have no ag-
ricultural work requirements and are immediately eligible to work 
in other sectors of the economy. Once a CAW worker has a green 
card, there is no requirement that the green card holder continue 
working in agriculture. 

Rep. Armstrong offered an amendment during markup which 
would specify that CAW workers were only eligible to work in agri-
culture, and not in other industries. This amendment was defeated 
on a voice vote. 

Although the bill purports to require aliens to have ‘‘satisfied any 
applicable Federal tax liability’’ in order to adjust status to a green 
card,24 the bill defines that liability as only the liability that arose 
‘‘beginning on the date on which the applicant was authorized to 
work in the United States as a certified agricultural worker.’’ 25 
Thus, a worker can obtain a green card even if they have not satis-
fied federal tax liability in the years during which they were work-
ing illegally. 

For either CAW status or adjustment of status to lawful perma-
nent resident, the Secretary can waive 575 hours (100 work days) 
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26 H.R. 5038, Section 126(c). 
27 H.R. 5038, Section 132. 
28 H.R. 5038, Section 101(d)(1), Section 113. 
29 H.R. 5038, Section 101(d)(2), Section 113. 
30 H.R. 5038, Section 134. 
31 Id. 

of agricultural labor if the alien was unable to perform that labor 
because of pregnancy, illness, disease, injury, or physical limitation 
of the alien; illness, injury, disease, or special needs of the alien’s 
child or spouse; severe weather conditions; or termination from em-
ployment without just cause.26 

Aliens who adjust status are exempt from the numerical caps 
contained in the INA, and are not counted toward any numerical 
limitation.27 Thus, any green card issued under this bill is not 
counted against the numerical caps and is in addition to those 
issued under capped and uncapped categories in any given year. 

Under H.R. 5038, the DHS must issue a decision on an applica-
tion for CAW status or CAW adjustment within 180 days after the 
application is filed, so long as background checks are completed.28 
However, prior to denying an application, the DHS must give the 
alien written notice and at least 90 days to contest ineligibility or 
submit additional evidence.29 180 days is likely not enough time to 
process the amount of applications that will be received by the 
DHS, especially when considering the potential for fraudulent ap-
plications, and especially considering that the DHS has to provide 
90 days for the alien to respond before denying the application. 
This means the DHS as a practical matter has less than 90 days 
to adjudicate each application. 

H.R. 5038 also creates grant programs to assist eligible appli-
cants.30 Such grants, which in addition to any amount appro-
priated can include up to $10,000,000 from the Immigration Ex-
aminations Fee Account, are to be distributed to nonprofit organi-
zations such as unions and advocacy groups to disseminate infor-
mation about benefits under the bill and assist individuals in ap-
plying for status, including by completing applications and assist-
ing in obtaining documentary evidence.31 The Immigration Exami-
nations Fee Account, contains fees collected by USCIS from appli-
cants for immigration benefits (H1B, intercountry adoption, natu-
ralization, employment authorization, etc.) so those who have ap-
plied for immigration benefits through legal channels will be sub-
sidizing the costs of the application process for those who chose to 
violate U.S. law. In addition, whatever funds are appropriated for 
the grant program will be U.S. taxpayer money which will be used 
to pay for the application process of legalizing illegal aliens. 

Rep. Gohmert offered an amendment eliminating the grant pro-
grams, but this amendment was defeated by voice vote. 

Aliens are ineligible for CAW status if they have been convicted 
of: 

(1) Any felony offense; 
(2) An aggravated felony (defined at INA 101(a)(43)); 
(3) Two crimes involving moral turpitude (unless one is 

waived by the Secretary under the waiver authority in the 
bill); or 
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32 H.R. 5038, Section 101(b)(2)(A)–(D). 
33 See Matter of Torres Varela, 23 I&N Dec. 78 (BIA 2001) (‘‘We specifically noted [in a prior 

case] that simple DUI is ordinarily a regulatory offense that requires no culpable mental state, 
such as intent or knowledge. We therefore found that a conviction for a simple DUI offense 
under Arizona law was not a conviction for a crime involving moral turpitude because it did 
not require a showing of a culpable mental state . . . We find that multiple convictions for the 
same DUI offense, which individually is not a crime involving moral turpitude, do not, by them-
selves, aggregate into a conviction for a crime involving moral turpitude.’’); Matter of Lopez- 
Meza, 22 I&N Dec. 1188 (BIA 1999) (holding that a DUI offense which requires the driver to 
know that he or she is prohibited from driving under any circumstances is a crime involving 
moral turpitude); but see Hernandez-Martinez v. Ashcroft, 329 F.3d 1117 (9th Cir. 2003) (Arizo-
na’s Aggravated DUI statute is divisible and includes merely having ‘‘actual physical control’’ 
of a vehicle which does not involve moral turpitude.). 

34 H.R. 5038, Section 101(b)(2)(D). 
35 H.R. 5038, Section 101(c)(4) (‘‘As soon as practicable after receiving an application for cer-

tified agricultural worker status, the Secretary shall provide the applicant with a document ac-
knowledging the receipt of such application. Such document shall serve as interim proof of the 
alien’s authorization to accept employment in the United States . . .’’). 

36 H.R. 5038, Section 101(c)(5)(B) (‘‘may not be detained by the Secretary or removed from the 
United States unless the Secretary makes a prima facie determination that such alien is, or has 
become, ineligible for certified agricultural status’’). 

37 Id. 
38 H.R. 5038, Section 125(a) and (b). 
39 H.R. 5038, Section 125(c). 

(4) Three or more misdemeanor offenses not occurring on 
the same date, and not arising out of the same act, omission, 
or scheme of misconduct.32 

Because driving under the influence of alcohol or drugs (‘‘DUI’’) 
offenses are almost never crimes involving moral turpitude,33 an 
alien can have two convictions for misdemeanor simple DUI under 
this bill—and a third pending without a conviction—and still be eli-
gible to file for CAW status 34 with all the benefits that a pending 
application entails. 

Rep. Chabot offered an amendment specifying that individuals 
convicted of two Driving Under the Influence (‘‘DUI’’) offenses or 
one DUI involving bodily injury were not eligible to receive CAW 
status under the bill. However, this amendment failed on a party 
line vote 16–7. 

An alien with a serious pending charge—even for a felony or ag-
gravated felony—who has not yet been convicted and is otherwise 
eligible can file an application and receive all the benefits that ap-
plication entails, including immediate work authorization 35 and 
protection from removal and detention.36 Again, merely filing the 
application serves as protection from both removal and detention 
until it is finally adjudicated. An alien cannot be detained under 
the bill unless a prima facie determination is made that the alien 
is ineligible for CAW status. But an alien who would be denied in 
the exercise of discretion is still technically eligible for that status, 
thus an alien with an egregious pending charge who is released 
from state or local custody before conviction cannot be detained for 
removal.37 Any alien who merely appears prima facie eligible for 
CAW status cannot be placed in removal proceedings, or may have 
their removal proceedings terminated.38 Even if there are serious 
pending charges, if there is no conviction making them ineligible, 
such individual may not be placed in removal proceedings notwith-
standing removability from the United States. Aliens with final re-
moval orders may apply for CAW status notwithstanding such re-
moval orders.39 
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40 H.R. 5038, Section 101(b)(1)(A)–(C). 
41 H.R. 5038, Section 101(b)(1)(B) (‘‘subparagraphs . . . (C) . . . of such section 212(a)(6) . . . 

shall not apply unless based on the act of unlawfully entering the United States after the date 
of introduction of this Act.’’); INA 212(a)(6)(C). 

42 H.R. 5038, Section 101(b)(3)(B) (‘‘subparagraphs (A) and (D) of section 212(a)(2) of the [INA] 
. . .’’) 

43 Id. (‘‘. . . unless inadmissibility is based on a conviction that would otherwise render the 
alien ineligible under subparagraph (A), (B), or (D) of paragraph (2)’’). 

44 INA 101(a)(48)(A) (‘‘The term ‘conviction’ means, with respect to an alien, a formal judgment 
of guilt of the alien entered by a court or, if adjudication of guilt has been withheld, where (i) 
a judge or jury has found the alien guilty or the alien has entered a plea of guilty or nolo 
contendere or has admitted sufficient facts to warrant a finding of guilt, and (ii) the judge has 
ordered some form of punishment, penalty, or restraint on the alien’s liberty to be imposed.’’). 

45 H.R. 5038, Section 101(b)(1)(B) and (C). 
46 H.R. 5038, Section 101(b)(1)(C) (‘‘paragraphs (6)(B) [failure to attend removal proceedings] 

and (9)(A) [5/10/20 year inadmissibility after removal] of such section 212(a) shall not apply un-
less the relevant conduct began on or after the date of filing of the application for certified agri-
cultural worker status.’’). 

47 H.R. 5038, Section 101(a)(1)(C). 

H.R. 5038 further provides that several existing grounds of inad-
missibility do not even apply to applicants for CAW status.40 For 
example, the ground of inadmissibility for individuals who sought 
to procure or obtained an immigration benefit ‘‘by fraud or willfully 
misrepresenting a material fact’’ does not apply, nor does the inad-
missibility ground for those who falsely claim to be U.S. citizens.41 
Therefore, an individual who committed immigration fraud or who 
falsely represented themselves as a U.S. Citizen on a Form I–9 is 
still eligible to apply for CAW status. 

The criminal grounds of inadmissibility contained at INA 
212(a)(2) still apply, however the bill contains a waiver authority 
that may be exercised ‘‘[f]or humanitarian purposes, family unity, 
or if otherwise in the public interest’’ to waive offenses including 
crimes involving moral turpitude, controlled substance offenses, 
and inadmissibility for aliens who engage in prostitution or com-
mercialized vice.42 Note however that the waiver may not be used 
to excuse an individual from the ineligibility presented by a felony, 
aggravated felony, or three or more misdemeanor offenses.43 

Importantly, H.R. 5038 does not define conviction the same way 
as the INA.44 Instead, H.R. 5038 provides that a conviction ‘‘does 
not include a judgment that has been expunged or set aside, that 
resulted in a rehabilitative disposition, or the equivalent,’’ leaving 
open the possibility that an alien could have a conviction for a seri-
ous criminal offense that would not bar him or her from eligibility 
for CAW status if they received a rehabilitative sentence or an 
expungement. 

H.R. 5038 also excuses individuals who failed to attend removal 
proceedings, or who were removed and unlawfully reentered after 
such removal. Individuals ‘‘who without reasonable cause fail[ed] or 
refus[ed] to attend’’ removal proceedings—and who would therefore 
be inadmissible for five years after such alien’s departure or re-
moval—are still eligible to apply for CAW status.45 Aliens who are 
inadmissible because they have been previously removed from the 
United States are eligible to apply for CAW status as well, even if 
they unlawfully reentered after removal,46 so long as they illegally 
reentered before November 12, 2019, the date of introduction.47 
Spouses and children of aliens eligible to apply for CAW status will 
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48 H.R. 5038, Section 101(a)(2). 
49 H.R. 5038, Sections 130(a) (creating 5-year criminal penalty for anyone who commits fraud 

in a CAW application or CAW adjustment application), 105(b)(1) (penalty for false statement 
by employer in record not to exceed $500 per violation), 127(d) (protections for employers who 
provide records do not apply if records are fraudulent). 

50 H.R. 5038, Sections 101(c)(6) and 111(e). 
51 H.R. 5038, Section 129(a). 
52 H.R. 5038, Section 129(b). 
53 H.R. 5038, Section 129(c). 
54 H.R. 5038, Section 129(d). 
55 H.R. 5038, Section 126(b)(4). 
56 H.R. 5038, Section 126(a). 
57 H.R. 5038, Section 126(b). 

be eligible for such dependent status even if they are living outside 
the United States subsequent to a prior removal.48 

H.R. 5038 purports to contain anti-fraud measures,49 but in fact 
sets up an adjudications process that incentivizes fraud. As a 
threshold matter, there is an enormous incentive for an illegal 
alien to file an application under this bill, even if the individual is 
not eligible, as the applicant receives immediate work authoriza-
tion, protection from removal, and the ability to travel outside the 
United States with permission upon filing. Even if the application 
contains no false statements, USCIS can expect to receive many 
applications filed by ineligible individuals merely seeking work au-
thorization and protection from removal. 

H.R. 5038 contains several provisions which could incentivize 
fraudulent applications. For example, it contains a provision which 
permits the alien to withdraw their application without prejudice 
to any future application the applicant may file, and requires the 
DHS to close the case and cease processing the application.50 The 
bill also prohibits disclosure or use of information provided in an 
application for CAW status or adjustment of status ‘‘for the purpose 
of immigration enforcement’’.51 The DHS secretary may not refer 
an applicant to U.S. Immigration and Customs Enforcement or 
U.S. Customs and Border Protection for enforcement action based 
on information provided in an application or during administrative 
or judicial review of a decision.52 The only exception is sharing 
with other federal security and law enforcement agencies for assist-
ance in making a decision on an application, identifying fraudulent 
claims, for national security purposes, or for investigation or pros-
ecution of a felony not related to immigration status.53 Any person 
who violates those provisions can be fined up to $10,000.54 Similar 
confidentiality provisions in the 1986 SAW legalization program 
incentivized widespread fraud in the program and has hampered 
law enforcement efforts. 

The documentary requirements are also very low. Although em-
ployment records from an employer are acceptable evidence under 
the bill, those are not required. In fact, evidence of work history 
can be proven merely with ‘‘sworn affidavits from individuals who 
have direct knowledge of the alien’s work history’’, which would 
presumably include the aliens themselves.55 The bill further directs 
the DHS secretary to ‘‘establish special procedures to properly cred-
it work in cases in which an alien was employed under an assumed 
name.’’ 56 The bill provides that the alien merely has to produce 
‘‘sufficient evidence to show the extent of such employment as a 
matter of just and reasonable inference.’’ 57 The ‘‘just and reason-
able inference’’ standard, previously used by the IRCA legislation 
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58 IRCA Section 210(b)(3)(B)(iii) (‘‘An alien can meet such burden of proof if the alien estab-
lishes that the alien has in fact performed the work described . . . by producing sufficient evi-
dence to show the extent of that employment as a matter of just and reasonable inference. . .’’). 

59 Anderson v. Mt. Clemens, 328 U.S. 680, 687 (1946). 
60 H.R. 5038, Section 201. 
61 U.S. Department of Labor Notice of Proposed Rulemaking, Temporary Agricultural Employ-

ment of H–2A Nonimmigrants in the United States, 84 FR 36168, at 36210, July 26, 2019. 
62 H.R. 5038, Section 202(c). 
63 U.S. Department of Labor Notice of Proposed Rulemaking, Temporary Agricultural Employ-

ment of H–2A Nonimmigrants in the United States, 84 FR 36168, at 36172, July 26, 2019. 
64 H.R. 5038, Section 202(d). 

that established the SAW legalization 58 which was rife with fraud, 
is a low standard used in establishing unpaid work for purposes of 
the Fair Labor Standards Act. It merely requires an employee to 
provide evidence that he or she performed work and the amount 
and extent of that work—including by mere testimonial evidence— 
and then an employer has the burden to come forward with evi-
dence of the precise amount of work performed or with evidence to 
negate the reasonableness of the inference to be drawn from the 
employee’s evidence.59 This is a relaxed burden because employees 
rarely keep work records as opposed to employers. But in this case, 
employers are not a required part of the application process, leav-
ing only the employee’s word in many cases that they worked the 
required time and extent of work to be eligible for CAW status. 

Rep. Buck offered an amendment raising the documentary evi-
dence standard from ‘‘just and reasonable inference’’ to clear and 
convincing evidence. This amendment was defeated by voice vote. 

H–2A ‘‘Reform’’ 
Title II of H.R. 5038 purports to reform the H–2A program, yet 

leaves open the possibility of ever increasing wages for growers, 
and exposes them to new Federal Court litigation. 

The bill requires the creation of an electronic platform through 
which all H–2A applications and documentation will be submitted. 
The Trump administration is already working on such a platform 
to streamline the process since at this time those seeking H–2A 
workers must submit labor certification applications to the Depart-
ment of Labor and the actual H–2A petition to DHS.60 The bill also 
requires an electronic job registry of H–2A jobs—something the 
Trump Administration has already included in its July 2019, No-
tice of Proposed Rulemaking (NPRM) aimed at updating the H–2A 
program.61 

The bill requires H–2A users to hire U.S. workers up until the 
later of 30 days after the work begins or when 33 percent of the 
contract time period has passed.62 While this is better than the 50 
percent contract time period in place currently, it is worse than the 
administration’s NPRM that includes only the 30 day limit.63 

H.R. 5038 places into statute the current regulatory requirement 
that an employer pay H–2A workers at least the highest of the fol-
lowing applicable wage rates in effect at the time work is per-
formed: the agreed-upon collective bargaining rate, the adverse ef-
fect wage rate (AEWR), the prevailing wage rate (hourly or piece), 
or the Federal or State minimum wage.64 The current AEWR is set 
regionally. But H.R. 5038 requires a process known as 
disaggregation which sets out that the AEWR is calculated by state 
and occupational classification (thus instead of one set wage rate 
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65 Id. 
66 Id. 
67 Id. 
68 Press Advisory of La Union Del Pueblo Entero and United Farm Workers, Protest over Rep. 

Cuellar’s Support of Bill that Would Reduce Texas Farmworker Wages by $3 per Hour, Sep. 19, 
2019. 

for the entire day, the employer must pay the AEWR for the time 
that the employee was in the field, then the AEWR for the time 
that the employee was driving a type of machinery such as a com-
bine, then the AEWR for the time that the employee was driving 
a truck on site, etc.). The administration’s NPRM also proposed 
disaggregation for the AEWR—which is highly opposed by growers 
who claim that it will be very difficult operationally and will, in 
practice, result in employers paying the highest wage rate to each 
employee. 

Under the bill, the AEWR must be the annual average hourly 
wage: 1) in the State or region as reported by the USDA based on 
a wage survey; 2) in the nation as reported by USDA based on a 
wage survey; 3) in the state as reported by the DOL based on a 
wage survey; or 4) in the nation as reported by the DOL—which-
ever is available first in that order.65 

The bill places limits on the AEWR for FY 2020 through FY 2029 
by first freezing the AEWR at the FY 2019 level for FY 2020. Then 
the bill limits any decreases at 1.5 percent each year and limits in-
creases at 3.25 percent each year through FY 2029. However, if the 
resulting AEWR is lower than 110% of minimum wage, the in-
crease is capped as 4.25 percent.66 

H.R. 5038 then requires the Secretaries of Agriculture and Labor 
to conduct a study to determine a new wage rate which should be 
reported and then a regulation issued to put that wage rate in ef-
fect for after FY 2029. But there is no requirement that the ‘‘new’’ 
wage rate be any different than the current AEWR and the bill re-
quires the ‘‘old’’ AEWR to be kept in place until the ‘‘new’’ wage 
rate goes into effect.67 Given likely litigation and the seeming simi-
larity between the ‘‘old’’ wage rate and the ‘‘new’’ wage rate, many 
growers are extremely concerned that there will be no wage relief 
and no change in the AEWR. 

In addition—the bill does not cap any of the other required wage 
rates. The prevailing wage rate surveys will continue to be con-
ducted and the minimum wage rate could rise; thus many growers 
see the prevailing wage or minimum wage outpacing the bill’s 
capped AEWR. So the entire capped AEWR on which the bill’s pro-
ponents base their claim that they provide wage relief to growers, 
is tenuous. In addition, farm worker unions like the United Farm 
Workers (UFW) have stated, ‘‘. . .it is morally wrong and un- 
American to lower the wages of the hardworking men and women 
who sacrifice to feed the country.’’ 68 Yet the UFW was one of the 
main groups negotiating this bill and they support the legislation. 
Would they ever support a bill that actually provides the wage re-
lief that H–2A growers need? 

Growers are concerned that the wage structure in the bill is in-
sufficient to keep wages at a reasonable and consistent level, par-
ticularly as only the AEWR is subject to a cap, and even then only 
for ten years. At markup, Rep. Steube offered an amendment speci-
fying that the wage rate paid would be the minimum of 115% of 

VerDate Sep 11 2014 04:48 Dec 12, 2019 Jkt 099006 PO 00000 Frm 00266 Fmt 6604 Sfmt 6602 E:\HR\OC\HR328P1.XXX HR328P1ai
ki

ng
 o

n 
D

S
K

30
JT

08
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



267 

69 H.R. 5038, Section 202(e). 
70 H.R. 5038, Section 202(f). 
71 U.S. Department of Labor Notice of Proposed Rulemaking, Temporary Agricultural Employ-

ment of H–2A Nonimmigrants in the United States, 84 FR 36168, at 36194–95, July 26, 2019. 
72 H.R. 5038, Section 202(g). 
73 H.R. 5038, Section 202(h). 
74 U.S. Department of Labor Notice of Proposed Rulemaking, Temporary Agricultural Employ-

ment of H–2A Nonimmigrants in the United States, 84 FR 36168, at 36199–200, July 26, 2019. 
75 20 C.F.R. sec. 655.141. 
76 20 C.F.R. sec. 655.164. 
77 H.R. 5038, Section 202(h). 

the federal minimum wage, or the actual wage level paid to all 
other individuals in the job. This amendment also failed on a party 
line vote of 15–8. 

H.R. 5038 requires employers to provide housing for H–2A em-
ployees as does current law. However, the bill also requires that 
the employer provide family housing upon request—which is not 
currently a requirement.69 It is foreseeable that the provision of 
family housing will increase housing costs. 

H.R. 5038 requires employers to cover the costs of the H–2A 
worker’s transportation from the worker’s home to the consulate 
and then to the job site, as well as the trip home. This is consistent 
with current H–2A requirements. The bill provides one exception— 
if the worker lives within 50 miles of the U.S. consulate, then the 
employer does not have to pay for travel to the consulate.70 Thus 
this bill provides basically no decrease in travel costs to the em-
ployer. The administration’s NPRM only requires the employer to 
cover the costs of travel from the consulate to the job site and 
back 71—a decrease in costs that employers appreciate but wish 
would go further. 

H.R. 5038 requires H–2A employers to come up with a heat ill-
ness prevention plan.72 Some growers are concerned that this will 
lead to litigation. In addition, it is unclear why only H–2A users 
should have to have such a plan in place as opposed to any agricul-
tural employer—including those who are employing CAW workers 
who were amnestied. 

The bill also requires the H–2A petition to be submitted to the 
DOL/USDA portal between 75 and 60 days before the date the 
work is to commence.73 This ‘‘one start date’’ approach is current 
law and is problematic for some growers who need additional work-
ers as the season goes on. The bill does permit staggered entry over 
120 days but only for seasonal employment and only for certain 
employers such as those at a fixed site. The NPRM allowed a 14- 
day start period and staggered entry over 120 days.74 

Current law requires that if an H–2A labor certification applica-
tion is incorrect or is otherwise incomplete, the DOL is required to 
issue a Notice of Deficiency (NOD). The employer can then submit 
a modified application or request an expedited administrative re-
view or de novo hearing before an Administrative Law Judge 
(ALJ).75 The employer is also able to request an expedited adminis-
trative review or de novo hearing before an ALJ of a denial of the 
labor certification application.76 H.R. 5038 seems to do away with 
the NOD process and allow only and expedited review of an appli-
cation that was denied on the basis that DOL believed there were 
able, willing, and qualified U.S. workers.77 
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78 H.R. 5038, Section 202(i). 
79 Id. 
80 Id. 
81 H.R. 5038, Section 202(j). 
82 H.R. 5038, Section 202(m). 
83 H.R. 5038, Section 204(b). 
84 29 U.S.C. sec. 1854. 
85 Id. 
86 Id. 

H–2A employers have long been concerned that the DOL does 
not understand the agriculture industry or their farming practices 
adequately enough to be able to effectively administer the DOL 
part of the H–2A program. And they have pushed for the entire H– 
2A program to be moved to USDA. During markup, Rep. Steube of-
fered an amendment to do so, but the amendment was defeated on 
a voice vote. 

Rep. Steube also offered an amendment to require that DOL ap-
prove labor certification under the H–2A program for certain work-
ers who perform duties driving trucks as part of the agricultural 
process. The amendment was withdrawn when the Subcommittee 
Chair agreed to work on the issue with Rep. Steube. 

H.R. 5038 creates two different categories of H–2A visas: an un-
capped seasonal visa and a year-round visa which is capped. 

For the first three years, the year-round visa is capped at 20,000. 
After the first three years, the year-round cap is to be determined 
by the Secretaries of Agriculture and Labor but cannot increase 
more than 12.5 percent per year.78 This would place the cap at 
year ten around 45,000. After year ten, the Secretaries can set a 
cap but it must be no lower than the highest number in the pre-
ceding three years. Note that 50 percent of the year-round visas 
are reserved for the dairy industry.79 The year-round visa is good 
for three years and the employer is required to pay for one trip (in-
cluding travel and substance during travel) every 14 months. The 
employer is required to offer family housing to these workers.80 

The seasonal H–2A (as opposed to the year-round) visa is valid 
for three years but the authorized work period is only for the pe-
riod of employment in the H–2A petition—not to exceed 36 months. 
The H–2A worker must then touch back for a cumulative period of 
45 days. The worker can stay in the U.S. for 45 days seeking an-
other job when one job has ended provided that the worker has 
time left in the 36-month period.81 

H.R. 5038 allows any person or organization to file a complaint 
with DOL regarding an H–2A employer’s alleged lack of compliance 
with program requirements. The DOL can then award back wages, 
penalties, and damages. A complaint filed with DOL does not pre-
clude additional legal remedies.82 

H.R. 5038 places—for the first time—H–2A employers under the 
requirements of the Migrant and Seasonal Agricultural Worker 
Protection Act (MSPA).83 The sole purpose for this is to subject H– 
2A employers to the federal private right of action in MSPA.84 
Under MSPA, the court can appoint an attorney for the plaintiffs.85 
And the court can award damages: ‘‘up to and including an amount 
equal to the amount of actual damages, or statutory damages of up 
to $500 per plaintiff per violation, or other equitable relief. . . .’’ 86 
In addition, if the complaint is certified as a class action, ‘‘the court 

VerDate Sep 11 2014 04:48 Dec 12, 2019 Jkt 099006 PO 00000 Frm 00268 Fmt 6604 Sfmt 6602 E:\HR\OC\HR328P1.XXX HR328P1ai
ki

ng
 o

n 
D

S
K

30
JT

08
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



269 

87 Id. 
88 H.R. 5038, Section 204(b). 
89 H.R. 5038, Section 206. 
90 H.R. 5038, Section 207. 
91 Id. 

shall award no more than the lesser of up to $500 per plaintiff per 
violation, or up to $500,000 or other equitable relief.’’ 87 

The proponents of the bill claim that employers are not disadvan-
taged because the lawsuits are subject to ‘‘mandatory mediation.’’ 
However, a reading of the text proves that it is not mandatory. Any 
party can request mediation and if requested, the other party must 
‘‘attempt’’ mediation.88 But there is a 90-day limit on the mediation 
attempt and there is no requirement that the claim be resolved 
through mediation. 

Growers are extremely concerned about the additional Federal 
Court litigation exposure H–2A users will have under this bill. At 
markup, Ranking Member Collins offered an amendment to strike 
the provisions of H.R. 5038 that subjected H–2A users to litigation 
under MSPA, but that amendment was defeated by a vote of 16– 
8, with no Democrat support. After that amendment was defeated, 
Ranking Member Collins offered an amendment which left in the 
provisions subjecting H–2A users to MSPA, but offered the em-
ployer a right to cure the alleged violation and submit evidence of 
such cure within 5 days of receiving the complaint. If the reviewing 
court was satisfied that the deficiency had been remedied, the com-
plaint could be dismissed. Again, Democrats defeated this reason-
able amendment by a vote of 16–9. 

The bill requires the Secretaries of DHS, Agriculture, and Labor 
to create a six-year pilot program allowing portability of H–2A 
workers. The program is capped at 10,000.89 

H.R. 5038 turns the temporary agricultural worker visa into a 
permanent immigration program by providing a new allocation of 
40,000 green cards for H–2A per year in perpetuity.90 These work-
ers must have for at least 575 hours in agriculture in each year of 
a ten-year period. They can then self-petition for their green card 
as opposed to an employer petitioning for them.91 

Title II, Subtitle B of H.R. 5038 contains a bill previously intro-
duced by Rep. Clay which is Financial Services jurisdiction, and 
which amends several rural housing programs. But sections 228– 
231 are new and authorize millions of new dollars in assistance for 
farmworker housing. Section 231 also makes CAW workers eligible 
for rental assistance and housing vouchers. 

Title II, Subtitle C creates a foreign labor contractor-type foreign 
labor recruiting registration and enforcement process that requires 
the recruiter to register and post bonds, requires the employer to 
report recruiters it uses and any violations of compliance, creates 
a complaint process within DOL. It also authorizes a private right 
of action that allows damages in the amount of actual damages 
plus $1000. per plaintiff per violation, and if a class is certified the 
actual damages plus $1000. per plaintiff per violation or up to 
$500,000. In addition, it authorizes Legal Services Corporation to 
represent an alien who files suit against an employer. This creates 
a new area of legal liability for growers based on violations of re-
cruiters that occur abroad. 

VerDate Sep 11 2014 04:48 Dec 12, 2019 Jkt 099006 PO 00000 Frm 00269 Fmt 6604 Sfmt 6602 E:\HR\OC\HR328P1.XXX HR328P1ai
ki

ng
 o

n 
D

S
K

30
JT

08
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



270 

92 H.R. 5038, Section 301(a). 

E-Verify for Agriculture Only 
Title III of H.R. 5038 requires agricultural employers to use E- 

Verify to determine whether their newly hired employees are eligi-
ble to work in the United States. It phases in use in three-month 
increments for businesses based on the number of employees of the 
business. 

While the bill contains many similar provisions to that of the 
Legal Workforce Act which this Committee has marked up four 
times over the last several Congresses, it has many minor and 
some very significant changes. 

For instance, the bill does not allow employers to use E-Verify 
prior to the date of hire but rather the employer is forced to hire 
the person and then determine work eligibility. H.R. 5038 allows 
an employee to appeal a nonconfirmation to federal district court 
as opposed to just administratively. This means that employer 
must continue to invest resources into the employee for the entire 
time the litigation is pending only to have to ultimately fire that 
individual. 

H.R. 5038 also contains a provision that is unworkable—that 
DHS ensure that E-Verify provides direct notification of an inquiry 
to an individual with respect to whom the inquiry is made, mean-
ing that DHS must notify the employee directly.92 This proves a 
fundamental misunderstanding of how E-Verify works. The em-
ployer inputs information and makes the inquiry—not the em-
ployee. Unless the employee provides direct contact information, 
DHS cannot provide such notification. Thus, for DHS to be re-
quired to provide it, could potentially extensively delay the imple-
mentation of E-Verify and thus the ability to use it. 

Conclusion 
Last Congress, House Republicans put forth a bill including agri-

cultural guest worker reform. Rep. McClintock offered this bill as 
an amendment to H.R. 5038 during the markup. The amendment 
was withdrawn for germaneness purposes. 

Because H.R. 5038 will not provide a durable solution to the 
problems facing American agriculture, and because it rewards ille-
gal immigrants who have chosen to violate our immigration laws 
with a green card path to citizenship, I do not support the bill and 
urge my colleagues to reject it. 

Sincerely, 
DOUG COLLINS, 

Ranking Member. 

Æ 
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