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The Committee on Financial Services, to whom was referred the
bill (H.R. 4659) to require the appropriate Federal banking agen-
cies to recognize the exposure-reducing nature of client margin for
cleared derivatives, having considered the same, report favorably
thereon without amendment and recommend that the bill do pass.

PURPOSE AND SUMMARY

In September 2014, the Board of Governors of the Federal Re-
serve System (Federal Reserve), the Federal Deposit Insurance
Corporation (FDIC), and the Office of the Comptroller of the Cur-
rency (OCC) adopted final rules to implement the “Supplementary
Leverage Ratio” (SLR). The SLR is the arithmetic mean of the ratio
of Tier 1 capital to total leverage exposure calculated as of the last
day of each month in the reporting quarter. Among other provi-
sions, many market participants expressed concerns with the SLR’s
treatment of initial margin for cleared derivatives. To address
these concerns, on December 14, 2017, Representative Blaine
Luetkemeyer introduced H.R 4659. H.R. 4659 would require the
Federal Reserve, the FDIC and OCC no later than three months
after enactment to amend their rules for purposes of any leverage-
based capital rule to deduct initial margin with respect to a cen-
trally-cleared derivative transaction from the amount of any lever-
age exposure arising from the guarantee by the clearing member
of that client’s derivative obligation to the central counterparty.
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BACKGROUND AND NEED FOR LEGISLATION

The goal of H.R. 4659 is to reduce costs and increase options for
commercial businesses and farmers who use futures and cleared
swaps to manage their business risks by eliminating the punitive
capital charge on cleared derivatives transactions. H.R. 4659 would
accomplish this by requiring the appropriate Federal banking agen-
cies to recognize the exposure-reducing nature of client margin for
cleared derivatives for the calculation of the supplementary lever-
age ratio (SLR).

In response to the 2008 financial crisis, the Basel Committee on
Banking Supervision (Basel Committee) agreed to modify inter-
nationally negotiated bank regulatory standards, known as the
Basel Accords, to increase bank capital requirements. On July 9,
2013, the federal banking regulators, including the Federal Re-
serve, FDIC, and the OCC, issued a final rule to implement most
of the Basel III recommendations.

In addition to raising the simple leverage ratio, Basel III estab-
lished a “supplementary leverage ratio” (SLR) that requires certain
larger banking organizations to include leverage exposures that are
both on and off asset the bank’s balance sheet, which includes ex-
posures arising from futures, options, and other derivative trans-
actions. The Basel SLR was intended to be “a simple, transparent,
non-risk based leverage ratio to act as a credible supplementary
measure to risk-based capital requirements.” All banks with at
least $250 billion in total assets and $10 billion in foreign assets
must meet an SLR of 3%. Banks subject to these rules were re-
quired to meet the SLR beginning in January 2018.

Title VII of the Dodd-Frank Act required certain over-the-counter
(OTC) swaps to be centrally cleared in order to take advantage of
the risk mitigating benefits of clearing. As a result, the role of
clearing members and the amount of transactions cleared by these
institutions has expanded significantly. Although commercial and
agricultural businesses, commonly known as “end-users” that use
futures and swaps to manage business risks can only trade cleared
derivatives through a clearing member, as they cannot access clear-
inghouses directly.

For centrally cleared derivatives, clearinghouses collect initial
margin on all client trades, which is typically posted by the busi-
ness to the clearing member for the purpose of offsetting exposure
to the clearinghouse. Any margin paid to a clearing member from
a customer for cleared derivatives transactions is legally considered
to belong to the customer. Commodity Futures Trading Commis-
sion (CFTC) rules require that customer margin be posted in the
form of either cash or extremely safe and liquid securities such as
U.S. Treasuries and that such margin be clearly segregated from
the bank’s own money. As a result, the clearing member bank and
the corresponding capital regulatory treatment of the cleared swap
transaction ultimately factors into the pricing of the transaction.

The SLR imposes significant capital requirements on initial mar-
gin, which the clearing member collects to reduce risk on centrally
cleared exposures. Specifically, the leverage ratio fails to recognize
the exposure-reducing effect of segregated client margin posted to
the bank, which is intended to help cover the clients’ obligations as
part of guaranteeing the client trade in the clearing process. For
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example, a clearing firm is clearing a transaction that would
produce $100 of client exposure and is holding $10 of customer
margin in a segregated account. If the client defaults, the clearing
firm only owes the clearinghouse $90 because the $10 margin is
there to cover some of the loss. But while the clearing firm’s total
exposure is the $90, regulators require the firm to hold capital for
the full $100—instead of allowing the firm to offset $10 of customer
margin in the firm’s capital requirement. This failure of the lever-
age ratio to recognize the exposure-reducing effect of segregated
margin therefore increases the amount of required capital that will
need to be allocated to the clearing businesses within these bank-
ing institutions. As stated by CFTC Chairman Christopher
Giancarlo, “[alpplying the SLR to clearing customer margin reflects
a flawed understanding of central counterparty (CCP) clearing.”

As Kenneth Bentsen the CEO of SIFMA testified on February 14,
2018, “Because the SLR’s approach to client clearing requires clear-
ing firms to hold capital against these exposures far in excess of
the risks they face,” the mandate discourages client clearing activ-
ity. The banking regulator’s decision to treat client margin puni-
tively runs counter to both the Dodd-Frank Act’s mandates in Title
VII and the G—20’s commitment to promote central clearing. Thus,
the economics of providing central clearing services to customers,
the SLR’s capital charges for certain assets, such as cash collateral,
discourage banking organizations and their affiliates from pro-
viding such services to their customers. If neither Congress nor the
banking regulators amend the SLR’s treatment of initial margin,
the long-term result would make it less likely for clearing members
to add new clients for derivatives clearing. A healthy number of
clearing members are vital to support derivatives end-users, includ-
ing commercial and agricultural businesses as well as farmers and
ranchers who use futures and cleared swaps to manage their busi-
ness risks. Derivatives end-users only can trade swaps through a
clearing member—they cannot access clearinghouses directly.

CFTC Chairman Giancarlo estimated that addressing the lever-
age ratio treatment of initial margin would reduce bank capital by
only 1% but would reduce clearing capital costs by 70% and pro-
mote additional market activity. The number of firms engaged in
this business has declined from 100 in 2002 to 55 at the start of
2017, of which only 19 firms actually were holding initial margin
from clients. For specific product classes, there may be even fewer
market providers. Former CFTC Chairman Timothy Massad raised
concerns with industry consolidation increasing systemic risk by
concentrating derivatives clearing activities in fewer clearing mem-
ber banks, stating “if some clearing members choose to limit cus-
tomers, or get out of the clearing business altogether, that may
fr‘nall{e it harder to deal with the next time a clearing member de-

aults.”

Financial regulators in the United Kingdom have announced that
they will take steps to implement an offset for initial client margin
within its domestic leverage ratio, and legislation has been intro-
duced in the European Union to provide banks with an offset. For-
eign regulators acting unilaterally to recognize an offset for client
margin for centrally cleared derivatives without the U.S. making a
similar recognition, will leave U.S. banks and their clients at a sig-
nificant disadvantage as compared to their overseas competitors.
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H.R. 4659 is consistent with the Department of Treasury’s Octo-
ber 2017 Core Principles Report on Capital Markets which was
issued pursuant to Executive Order 13772 by President Trump in
February 2017. The Treasury Department recommended r an offset
for segregated initial margin held for centrally cleared derivatives
in a firm’s leverage ratio. As that Capital Markets Report correctly
recognized, to grant such an offset would have an insignificant im-
pact on capital requirements. In February 14, 2018 testimony be-
fore the Subcommittee on Capital Markets, Securities, and Invest-
ment, Scott O’Malia, Chief Executive Officer, International Swaps
and Derivatives Association noted, “Properly segregated client cash
collateral is not a source of leverage and risk exposure. However,
the rule requires firms to include these amounts in their calcula-
tions. This approach is unreasonable as cash collateral mitigates
risk.”

HEARINGS

The Financial Services Subcommittee on Capital Markets and
Government Sponsored Enterprises held a hearing examining mat-
ters relating to H.R. 4659 on February 14, 2018.

COMMITTEE CONSIDERATION

The Committee on Financial Services met in open session on
March 21, 2018, and ordered H.R. 4659 to be reported favorably to
the House without amendment by a recorded vote of 44 yeas to 16
nays (recorded vote no. FC-170), a quorum being present.

COMMITTEE VOTES

Clause 3(b) of rule XIII of the Rules of the House of Representa-
tives requires the Committee to list the record votes on the motion
to report legislation and amendments thereto. The sole recorded
vote was on a motion by Chairman Hensarling to report the bill fa-
vorably to the House without amendment. The motion was agreed
to by a recorded vote of 44 yeas to 16 nays (Record vote no. FC—
170), a quorum being present.
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Record vote no. FC-170

Representative Yea  Nay  Present Representative Yea  Nay  Present

Mr Hensatling ) Ms. Maxine Waters (CA) ______ X
Mr McHemry X Mrs. Carolyn 8, Maloney (NY).. . X
MrKing X Ms. Veldzquez ... ... X
M. Royce (CA) X Mr. Sherman __ e X
Mr. Lucas X M Meeks ... X
Wr. Pearce _ ) S Mr.Capuano ... ... | S
MroPosey ... X Mr.Clay ... L
Mr. Lugtkemeyer X Mrolynch SR S
MroHubzengs . X .. Mr. David Seott (GA) _ ... X . ...
MroDufty X Mr Al Green (TX) ... X
Mr.Stivers X MroCleaver .. .. X
MroHultgren X . Ms.Moore ... L S
MrRoss X MroBllison ... . .
Mr. Pittenger X Mr. Permutter .. . X
Mrs. Wagner X WM. Himes S
MrBar X . Mr. Foster X
Mr Rothfus X MroKitdee ... e K
Mr Messer . X Mr Delaney ... £
MeTipten X o Ms. Simema ... S
Wr Wiiams X Mrs.Bealty .. . S
Mr. Poliguin ... X MrHeek i e K
Mrs. Love X MrVargas ... X ..
Mr. Hili X Mr. Gottheimer ... S
My Emmer . X Me, Gonzaler (TX) .. ... S
MroZeldin . L Mr.Grist X
Mr Trott | MroKihuen . X
Mr. Loudermitk . X
Mr. Mooney (WV)____ . X
Mr. MacArthur X
Mr. Davidson X
MrBudd . X
Mr. Kustoff (TNY. .. X

X

X
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COMMITTEE OVERSIGHT FINDINGS

Pursuant to clause 3(c)(1) of rule XIII of the Rules of the House
of Representatives, the findings and recommendations of the Com-
mittee based on oversight activities under clause 2(b)(1) of rule X
of the Rules of the House of Representatives, are incorporated in
the descriptive portions of this report.

PERFORMANCE GOALS AND OBJECTIVES

With respect to clause 3(c)(4) of rule XIII of the Rules of the
House of Representatives, the Committee advises that the bill con-
tains no measure that authorizes funding, so no statement of gen-
eral performance goals and objectives for which any measure au-
thorizes funding is required.

NEW BUDGET AUTHORITY, ENTITLEMENT AUTHORITY, AND TAX
EXPENDITURES

In compliance with clause 3(c)(2) of rule XIII of the Rules of the
House of Representatives, the Committee adopts as its own the es-
timate of new budget authority, entitlement authority, or tax ex-
penditures or revenues contained in the cost estimate prepared by
the Director of the Congressional Budget Office pursuant to section
402 of the Congressional Budget Act of 1974.

CONGRESSIONAL BUDGET OFFICE ESTIMATES

Pursuant to clause 3(c)(3) of rule XIII of the Rules of the House
of Representatives, the following is the cost estimate provided by
the Congressional Budget Office pursuant to section 402 of the
Congressional Budget Act of 1974:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, June 8, 2018.
Hon. JEB HENSARLING,
Chairman, Committee on Financial Services,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for H.R. 4659, a bill to require the
appropriate Federal banking agencies to recognize the exposure-re-
ducing nature of client margin for cleared derivatives.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contacts are Kathleen Gramp and
Sarah Puro.

Sincerely,
MARK P. HADLEY
(For Keith Hall, Director).

Enclosure.

H.R. 4659—A bill to require the appropriate Federal banking agen-
cies to recognize the exposure-reducing nature of client margin
for cleared derivatives

Summary: H.R. 4659 would change the calculation of a bank’s
supplementary leverage ratio (SLR) to exclude from the ratio’s de-
nominator the amount that a nonbank entity pays to the bank as
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collateral for certain derivatives contracts.! Currently, that collat-
eral—also called the segregated margin—must be included as an
asset in the SLR’s denominator.

CBO estimates that enacting H.R. 4659 would increase deficits
by $44 million over the 2018-2028 period. That amount includes a
net increase in direct spending of $46 million and an increase in
revenues of $2 million. Most of those costs would be recovered from
financial institutions in years after 2028. Because enacting the bill
would affect direct spending and revenues, pay-as-you-go-proce-
dures apply.

CBO estimates that enacting H.R. 4659 would not increase net
direct spending by more than $2.5 billion or on-budget deficits by
more than $5 billion in any of the four consecutive 10-year periods
beginning in 2029.

H.R. 4659 contains no intergovernmental mandates as defined in
the Unfunded Mandates Reform Act (UMRA). Additional fees im-
posed by the Federal Deposit Insurance Corporation (FDIC) and
the Office of the Comptroller of the Currency (OCC) would increase
the cost of an existing mandate on private entities required to pay
those assessments. However, CBO estimates that the incremental
cost of the mandate would fall well below the annual threshold es-
tablished in UMRA for private-sector mandates ($160 million in
2018, adjusted for inflation).

Estimated cost to the Federal Government: The estimated budg-
etary effect of H.R. 4659 is shown in the following table. The costs
of the legislation fall within budget function 370 (advancement of
commerce).

By fiscal year, in millions of dollars—

2018 2019 2020 2021 2022 2023 2024 2025 2026 2027 2028 2019-23 2019-28

INCREASES IN DIRECT SPENDING
Estimated Budget Authority ........ 0 1 5 7 7 7 6 4 4 3 3 27 46
Estimated Outlays ..........cccccooeeeen. 0 1 5 7 7 7 6 4 4 3 3 21 46
INCREASES IN REVENUES
Estimated Revenues ..........c.... 0 0 * * * * * * * * * 1 2

NET INCREASE IN THE DEFICIT FROM INCREASES IN DIRECT SPENDING AND REVENUES
Increase in the Deficit ................ 0 1 5 7 7 7 5 4 3 3 2 26 44

Components do not sum to totals because of rounding; * = between zero and $500,000.

Basis of estimate: The budgetary effects of H.R. 4659 stem from
a small increase in the chance that the FDIC would incur addi-
tional costs to resolve failed financial institutions. The change in
the SLR calculation could reduce the amount of capital held by
about 10 large bank holding companies and their subsidiary in-
sured depository institutions. For this estimate, CBO assumes that
the bill will be enacted near the end of 2018.

This cost estimate is based on the analysis underlying cost pro-
jections for the FDIC’s financial resolution programs included in
CBO’s April 2018 baseline budget projections. Those projections in-
corporate a weighted probability of different possibilities for future
failures of financial institutions. Most of those possibilities have a
very small probability of occurring, but if they did, the costs to the
FDIC’s Deposit Insurance Fund (DIF) or the Orderly Liquidation

1The SLR is a capital-to-assets ratio that accounts for derivatives and other commitments
that are not typically included in a bank’s leverage ratio calculation.
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Fund (OLF) would be very large.2 In CBO’s view federal regula-
tions that require banks to maintain certain levels of capital and
liquidity lower the FDIC’s costs for resolving failed financial insti-
tutions because they increase the proportion of losses that would
be absorbed by shareholders and other creditors.

CBO estimates that the bill would allow about 10 large bank
holding companies and their insured depository institutions to ex-
clude certain amounts paid by nonbanks on centrally cleared de-
rivatives when calculating their SLR. The bill’s provisions could re-
duce the capital that those institutions must hold relative to their
assets. Changes in the amount of capital that a bank holds can af-
fect its probability of failure, which in turn may affect costs in-
curred by the DIF and the OLF.3 The net effect of implementing
the bill would vary among eligible institutions because the SLR is
only one measure used by federal regulators to determine how
much capital a bank must hold.

The effects of the bill on bank holding companies that would be
resolved by the OLF and on insured depository institutions that
would be resolved by the DIF are different because of the different
regulatory requirements for how much capital those entities must
hold relative to their assets. Based on publicly available informa-
tion about the current components of bank balance sheets, CBO ex-
pects that the total capital of the 10 bank holding companies af-
fected by the bill could decrease by about two-tenths of one percent
and that their associated insured depository institutions could re-
duce capital by less than three-quarters of one percent using the
loss and failure rates that underlie CBO’s April 2018 baseline pro-
jections for the FDIC. CBO used the estimates of the decreases in
capital to calculate the additional cost to the government for resolv-
ing the affected financial institutions. As a result, CBO estimates
that enacting H.R. 4659 would increase deficits by $44 million over
the 2019-2028 period; that amount comprises an increase in direct
spending of $46 million and an increase in revenues of $2 million.

Uncertainty: CBO endeavors to develop estimates that are in the
middle of the distribution of potential budgetary outcomes. In this
case, budget projections are uncertain because future decisions by
banks and market participants are unknown. Specifically the re-
duction in capital that banks hold (if any) in response to H.R. 4659
could be different than CBO has estimated. In addition, how any
reduction in bank capital might increase federal costs in the event
of a bank failure is also uncertain. Finally, CBO’s estimates under
current law are themselves uncertain because changes in the un-
derlying economy could have a significant effect on bank health
and bank failure rates. CBO’s current law baseline includes a small
chance, in every year, that the economy could experience a down-
turn that affects the banking sector.

Pay-As-You-Go considerations: The Statutory Pay-As-You-Go Act
of 2010 establishes budget-reporting and enforcement procedures

2The DIF, which is funded by premiums paid by member institutions, resolves the assets of
failed insured depository institutions and insures certain deposits up to $250,000 per person.
The OLF was established to resolve failures of certain large, systemically important financial
institutions—banks and nonbanks. In the event of such a failure, costs to the OLF would be
recouped by assessments (which are recorded as revenues in the budget) collected from other
large financial institutions.

3The academic literature suggests that a 1 percent decrease in the capital-to-assets ratio for
a bank can increase the probability of failure by between 5 percent and 60 percent. CBO used
a midpoint of that range for this estimate.
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for legislation affecting direct spending or revenues. The net
changes in outlays and revenues that are subject to those pay-as-
you-go procedures were shown in the table on page 2.

Increase in long-term direct spending and deficits: CBO esti-
mates that enacting H.R. 4659 would not increase net direct spend-
ing by more than $2.5 billion or on-budget deficits by more than
$5 billion in any of the four consecutive 10-year periods beginning
in 2029.

Mandates: H.R. 4659 contains no intergovernmental mandates as
defined in UMRA. Additional fees imposed by the FDIC and the
OCC would increase the cost of an existing mandate on private en-
tities required to pay those assessments. However, CBO estimates
that the incremental cost of the mandate would fall well below the
annual threshold established in UMRA for private-sector mandates
($160 million in 2018, adjusted for inflation).

Estimate prepared by: Federal costs: Kathleen Gramp and Sarah
Puro; Mandates: Jon Sperl.

Estimate reviewed by: Kim P. Cawley, Chief, Natural Resources
Cost Estimating Unit; Susan Willie, Chief, Mandates Unit; H. Sam-
uel Papenfuss, Deputy Assistant Director for Budget Analysis.

FEDERAL MANDATES STATEMENT

This information is provided in accordance with section 423 of
the Unfunded Mandates Reform Act of 1995.

The Committee has determined that the bill does not contain
Federal mandates on the private sector. The Committee has deter-
mined that the bill does not impose a Federal intergovernmental
mandate on State, local, or tribal governments.

ADVISORY COMMITTEE STATEMENT

No advisory committees within the meaning of section 5(b) of the
Federal Advisory Committee Act were created by this legislation.

APPLICABILITY TO LEGISLATIVE BRANCH

The Committee finds that the legislation does not relate to the
terms and conditions of employment or access to public services or
accommodations within the meaning of the section 102(b)(3) of the
Congressional Accountability Act.

EARMARK IDENTIFICATION

With respect to clause 9 of rule XXI of the Rules of the House
of Representatives, the Committee has carefully reviewed the pro-
visions of the bill and states that the provisions of the bill do not
contain any congressional earmarks, limited tax benefits, or limited
tariff benefits within the meaning of the rule.

DUPLICATION OF FEDERAL PROGRAMS

In compliance with clause 3(c)(5) of rule XIII of the Rules of the
House of Representatives, the Committee states that no provision
of the bill establishes or reauthorizes: (1) a program of the Federal
Government known to be duplicative of another Federal program,;
(2) a program included in any report from the Government Ac-
countability Office to Congress pursuant to section 21 of Public
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Law 111-139; or (3) a program related to a program identified in
the most recent Catalog of Federal Domestic Assistance, published
pursuant to the Federal Program Information Act (Pub. L. No. 95—
220, as amended by Pub. L. No. 98-169).

DISCLOSURE OF DIRECTED RULEMAKING

Pursuant to section 3(i) of H. Res. 5, (115th Congress), the fol-
lowing statement is made concerning directed rule makings: The
Committee estimates that the bill requires directed rule makings
for the Federal Reserve, Federal Deposit Insurance Corporation
and Office of the Comptroller of the Currency by amending their
rules for purposes of any leverage-based capital rule to deduct ini-
tial margin with respect to a centrally-cleared derivative trans-
action from the amount of any leverage exposure arising from the
guarantee by the clearing member of that client’s derivative obliga-
tion to the central counterparty.

SECTION-BY-SECTION ANALYSIS OF THE LEGISLATION

Section 1. Treatment of client margin

This section amends Section 18(n) of the Federal Deposit Insur-
ance Act by providing that for the purposes of any leverage-based
capital rule, the amount of any initial margin provided by a client
with respect to a centrally-cleared derivative obligation shall be de-
ducted from the amount of any leverage exposure.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic,
and existing law in which no change is proposed is shown in
roman):

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic,
and existing law in which no change is proposed is shown in
roman):

FEDERAL DEPOSIT INSURANCE ACT

* * k & * * k

SEC. 18. (a) REPRESENTATIONS OF DEPOSIT INSURANCE.—
(1) INSURED DEPOSITORY INSTITUTIONS.—

(A) IN GENERAL.—Each insured depository institution
shall display at each place of business maintained by that
institution a sign or signs relating to the insurance of the
deposits of the institution, in accordance with regulations
to be prescribed by the Corporation.

(B) STATEMENT TO BE INCLUDED.—Each sign required
under subparagraph (A) shall include a statement that in-
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sured deposits are backed by the full faith and credit of
the United States Government.

(2) REGULATIONS.—The Corporation shall prescribe regula-
tions to carry out this subsection, including regulations gov-
erning the substance of signs required by paragraph (1) and
the manner of display or use of such signs.

(3) PENALTIES.—For each day that an insured depository in-
stitution continues to violate paragraph (1) or any regulation
issued under paragraph (2), it shall be subject to a penalty of
not more than $100, which the Corporation may recover for its
use.

(4) FALSE ADVERTISING, MISUSE OF FDIC NAMES, AND MIS-
REPRESENTATION TO INDICATE INSURED STATUS.—

(A) PROHIBITION ON FALSE ADVERTISING AND MISUSE OF
FDIC NAMES.—No person may represent or imply that any
deposit liability, obligation, certificate, or share is insured
or guaranteed by the Corporation, if such deposit liability,
obligation, certificate, or share is not insured or guaran-
teed by the Corporation—

(i) by using the terms “Federal Deposit”, “Federal
Deposit Insurance”, “Federal Deposit Insurance Cor-
poration”, any combination of such terms, or the ab-
breviation “FDIC” as part of the business name or
firm name of any person, including any corporation,
partnership, business trust, association, or other busi-
ness entity; or

(ii) by using such terms or any other terms, sign, or
symbol as part of an advertisement, solicitation, or
other document.

(B) PROHIBITION ON MISREPRESENTATIONS OF INSURED
STATUS.—No person may knowingly misrepresent—

(i) that any deposit liability, obligation, certificate,
or share is insured, under this Act, if such deposit li-
ability, obligation, certificate, or share is not so in-
sured; or

(i) the extent to which or the manner in which any
deposit liability, obligation, certificate, or share is in-
sured under this Act, if such deposit liability, obliga-
tion, certificate, or share is not so insured, to the ex-
tent or in the manner represented.

(C) AUTHORITY OF THE APPROPRIATE FEDERAL BANKING
AGENCY.—The appropriate Federal banking agency shall
have enforcement authority in the case of a violation of
this paragraph by any person for which the agency is the
appropriate Federal banking agency, or any institution-af-
filiated party thereof.

(D) CORPORATION AUTHORITY IF THE APPROPRIATE FED-
ERAL BANKING AGENCY FAILS TO FOLLOW RECOMMENDA-
TION.—

(i) RECOMMENDATION.—The Corporation may rec-
ommend in writing to the appropriate Federal banking
agency that the agency take any enforcement action
authorized under section 8 for purposes of enforcement
of this paragraph with respect to any person for which
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the agency is the appropriate Federal banking agency
or any institution-affiliated party thereof.

(ii) AGENCY RESPONSE.—If the appropriate Federal
banking agency does not, within 30 days of the date
of receipt of a recommendation under clause (i), take
the enforcement action with respect to this paragraph
recommended by the Corporation or provide a plan ac-
ceptable to the Corporation for responding to the situ-
ation presented, the Corporation may take the rec-
ommended enforcement action against such person or
institution-affiliated party.

(E) ADDITIONAL AUTHORITY.—In addition to its authority
under subparagraphs (C) and (D), for purposes of this
paragraph, the Corporation shall have, in the same man-
ner and to the same extent as with respect to a State non-
member insured bank—

(i) jurisdiction over—

(I) any person other than a person for which an-
other agency is the appropriate Federal banking
agency or any institution-affiliated party thereof;
and

(IT) any person that aids or abets a violation of
this paragraph by a person described in subclause
(I); and

(ii) for purposes of enforcing the requirements of this
paragraph, the authority of the Corporation under—

(I) section 10(c) to conduct investigations; and

(IT) subsections (b), (c), (d) and (i) of section 8 to
conduct enforcement actions.

(F) OTHER ACTIONS PRESERVED.—No provision of this
paragraph shall be construed as barring any action other-
wise available, under the laws of the United States or any
State, to any Federal or State agency or individual.

(b) No insured depository institution shall pay any dividends on
its capital stock or interest on its capital notes or debentures (if
such interest is required to be paid only out of net profits) or dis-
tribute any of its capital assets while it remains in default in the
payment of any assessment due to the Corporation; and any direc-
tor or officer of any insured depository institution who participates
in the declaration or payment of any such dividend or interest or
in any such distribution shall, upon conviction, be fined not more
than $1,000 or imprisoned not more than one year, or both: Pro-
vided, That, if such default is due to a dispute between the insured
depository institution and the Corporation over the amount of such
assessment, this subsection shall not apply if the insured deposi-
tory institution deposits security satisfactory to the Corporation for
payment upon final determination of the issue.

(c)(1) Except with the prior written approval of the responsible
agency, which shall in every case referred to in this paragraph be
the Corporation, no insured depository institution shall—

(A) merge or consolidate with any noninsured bank or insti-
tution;

(B) assume liability to pay any deposits (including liabilities
which would be “deposits” except for the proviso in section
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3()(5) of this Act) made in, or similar liabilities of, any non-
insured bank or institution; or

(C) transfer assets to any noninsured bank or institution in
consideration of the assumption of liabilities for any portion of
the deposits made in such insured depository institution.

(2) No insured depository institution shall merge or consolidate
with any other insured depository institution or, either directly or
indirectly, acquire the assets of, or assume liability to pay any de-
posits made in, any other insured depository institution except
with the prior written approval of the responsible agency, which
shall be—

(A) the Comptroller of the Currency if the acquiring, assum-
ing, or resulting bank is to be a national bank or a Federal
savings association;

(B) the Board of Governors of the Federal Reserve System if
the acquiring, assuming, or resulting bank is to be a State
member bank; and

(C) the Corporation if the acquiring, assuming, or resulting
bank is to be a State nonmember insured bank or a State sav-
ings association.

(3) Notice of any proposed transaction for which approval is re-
quired under paragraph (1) or (2) (referred to hereafter in this sub-
section as a “merger transaction”) shall, unless the responsible
agency finds that it must act immediately in order to prevent the
probable default of one of the banks or savings associations in-
volved, be published—

(A) prior to the granting of approval of such transaction,

(B) in a form approved by the responsible agency,

(C) at appropriate intervals during a period at least as long
as the period allowed for furnishing reports under paragraph
(4) of this subsection, and

(D) in a newspaper of general circulation in the community
or communities where the main offices of the banks or savings
associations involved are located, or, if there is no such news-
paper in any such community, then in the newspaper of gen-
eral circulation published nearest thereto.

(4) REPORTS ON COMPETITIVE FACTORS.—

(A) REQUEST FOR REPORT.—In the interests of uniform
standards and subject to subparagraph (B), before acting
on any application for approval of a merger transaction,
the responsible agency shall—

(i) request a report on the competitive factors in-
volved from the Attorney General of the United
States; and

(ii) provide a copy of the request to the Corporation
(when the Corporation is not the responsible agency).

(B) FURNISHING OF REPORT.—The report requested under
subparagraph (A) shall be furnished by the Attorney Gen-
eral to the responsible agency—

(i) not later than 30 calendar days after the date on
which the Attorney General received the request; or

(ii) not later than 10 calendar days after such date,
if the requesting agency advises the Attorney General
that an emergency exists requiring expeditious action.
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(C) EXCEPTIONS.—A responsible agency may not be re-
quired to request a report under subparagraph (A) if—

(i) the responsible agency finds that it must act im-
mediately in order to prevent the probable failure of 1
of the insured depository institutions involved in the
merger transaction; or

(i1) the merger transaction involves solely an insured
depository institution and 1 or more of the affiliates of
such depository institution.

(5) The responsible agency shall not approve—

(A) any proposed merger transaction which would result in
a monopoly, or which would be in furtherance of any combina-
tion or conspiracy to monopolize or to attempt to monopolize
the business of banking in any part of the United States, or
(B) any other proposed merger transaction whose effect in
any section of the country may be substantially to lessen com-
petition, or to tend to create a monopoly, or which in any other
manner would be in restraint of trade, unless it finds that the
anticompetitive effects of the proposed transaction are clearly
outweighed in the public interest by the probable effect of the
transaction in meeting the convenience and needs of the com-
munity to be served.
In every case, the responsible agency shall take into consideration
the financial and managerial resources and future prospects of the
existing and proposed institutions, the convenience and needs of
the community to be served, and the risk to the stability of the
United States banking or financial system.

(6) The responsible agency shall immediately notify the Attorney
General of any approval by it pursuant to this subsection of a pro-
posed merger transaction. If the agency has found that it must act
immediately to prevent the probable failure of one of the insured
depository institutions involved, or if the proposed merger trans-
action is solely between an insured depository institution and 1 or
more of its affiliates, and the report on the competitive factors has
been dispensed with, the transaction may be consummated imme-
diately upon approval by the agency. If the agency has advised the
Attorney General under paragraph (4)(B)(ii) of the existence of an
emergency requiring expeditious action and has requested a report
on the competitive factors within 10 days, the transaction may not
be consummated before the fifth calendar day after the date of ap-
proval by the agency. In all other cases, the transaction may not
be consummated before the thirtieth calendar day after the date of
approval by the agency or, if the agency has not received any ad-
verse comment from the Attorney General of the United States re-
lating to competitive factors, such shorter period of time as may be
prescribed by the agency with the concurrence of the Attorney Gen-
eral, but in no event less than 15 calendar days after the date of
approval.

(7T)(A) Any action brought under the antitrust laws arising out of
a merger transaction shall be commenced prior to the earliest time
under paragraph (6) at which a merger transaction approved under
paragraph (5) might be consummated. The commencement of such
an action shall stay the effectiveness of the agency’s approval un-
less the court shall otherwise specifically order. In any such action,
the court shall review de novo the issues presented.
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(B) In any judicial proceeding attacking a merger transaction ap-
proved under paragraph (5) on the ground that the merger trans-
action alone and of itself constituted a violation of any antitrust
laws other than section 2 of the Act of July 2, 1890 (section 2 of
the Sherman Antitrust Act, 15 U.S.C. 2), the standards applied by
the court shall be identical with those that the banking agencies
are directed to apply under paragraph (5).

(C) Upon the consummation of a merger transaction in compli-
ance with this subsection and after the termination of any anti-
trust litigation commenced within the period prescribed in this
paragraph, or upon the termination of such period if no such litiga-
tion is commenced therein, the transaction may not thereafter be
attacked in any judicial proceeding on the ground that it alone and
of itself constituted a violation of any antitrust laws other than sec-
tion 2 of the Act of July 2, 1890 (section 2 of the Sherman Antitrust
Act, 15 U.S.C. 2), but nothing in this subsection shall exempt any
bank or savings association resulting from a merger transaction
from complying with the antitrust laws after the consummation of
such transaction.

(D) In any action brought under the antitrust laws arising out
of a merger transaction approved by a Federal supervisory agency
pursuant to this subsection, such agency, and any State banking
supervisory agency having jurisdiction within the State involved,
may appear as a party of its own motion and as of right, and be
represented by its counsel.

(8) For the purposes of this subsection, the term “antitrust laws”
means the Act of July 2, 1890 (the Sherman Antitrust Act, 15
U.S.C. 1-7), the Act of October 15, 1914 (the Clayton Act, 15 U.S.C.
12-27), and any other Acts in pari materia.

(9) Each of the responsible agencies shall include in its annual
report to the Congress a description of each merger transaction ap-
proved by it during the period covered by the report, along with—

(A) the name and total resources of each bank or savings as-
sociation involved;

(B) whether a report was submitted by the Attorney General
under paragraph (4), and, if so, a summary by the Attorney
General of the substance of such report; and

(C) a statement by the responsible agency of the basis for its
approval.

(10) Until June 30, 1976, the responsible agency shall not grant
any approval required by law which has the practical effect of per-
mitting a conversion from the mutual to the stock form of organiza-
tion, including approval of any application pending on the date of
enactment of this subsection, except that this sentence shall not be
deemed to limit now or hereafter the authority of the responsible
agency to grant approvals in cases where the responsible agency
finds that it must act in order to maintain the safety, soundness,
and stability of an insured depository institution. The responsible
agency may by rule, regulation, or otherwise and under such civil
penalties (which shall be cumulative to any other remedies) as it
may prescribe take whatever action it deems necessary or appro-
priate to implement or enforce this subsection.

(11) MONEY LAUNDERING.—In every case, the responsible
agency, shall take into consideration the effectiveness of any
insured depository institution involved in the proposed merger
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transaction in combatting money laundering activities, includ-
ing in overseas branches.

(12) The provisions of this subsection do not apply to any merger
transaction involving a foreign bank if no party to the transaction
is principally engaged in business in the United States.

(13)(A) Except as provided in subparagraph (B), the responsible
agency may not approve an application for an interstate merger
transaction if the resulting insured depository institution (includ-
ing all insured depository institutions which are affiliates of the re-
sulting insured depository institution), upon consummation of the
transaction, would control more than 10 percent of the total
amount of deposits of insured depository institutions in the United
States.

(B) Subparagraph (A) shall not apply to an interstate merger
transaction that involves 1 or more insured depository institutions
in default or in danger of default, or with respect to which the Cor-
poration provides assistance under section 13.

(C) In this paragraph—

(i) the term “interstate merger transaction” means a merger
transaction involving 2 or more insured depository institutions
that have different home States and that are not affiliates; and

(ii) the term “home State” means—

(I) with respect to a national bank, the State in which
the main office of the bank is located,;

(IT) with respect to a State bank or State savings asso-
ciation, the State by which the State bank or State savings
association is chartered; and

(ITI) with respect to a Federal savings association, the
State in which the home office (as defined by the regula-
tions of the Director of the Office of Thrift Supervision, or,
on and after the transfer date, the Comptroller of the Cur-
rency) of the Federal savings association is located.

(d)(1) No State nonmember insured bank shall establish and op-
erate any new domestic branch unless it shall have the prior writ-
ten consent of the Corporation, and no State nonmember insured
bank shall move its main office or any such branch from one loca-
tion to another without such consent. No foreign bank may move
any insured branch from one location to another without such con-
sent. The factors to be considered in granting or withholding the
consent of the Corporation under this subsection shall be those
enumerated in section 6 of this Act.

(2) No State nonmember insured bank shall establish or operate
any foreign branch, except with the prior written consent of the
Corporation and upon such conditions and pursuant to such regula-
tions as the Corporation may prescribe from time to time.

(3) EXCLUSIVE AUTHORITY FOR ADDITIONAL BRANCHES.—

(A) IN GENERAL.—Effective June 1, 1997, a State non-
member bank may not acquire, establish, or operate a
branch in any State other than the bank’s home State (as
defined in section 44(f)(4)) or a State in which the bank al-
ready has a branch unless the acquisition, establishment,
or operation of a branch in such State by a State non-
member bank is authorized under this subsection or sec-
tion 13(f), 13(k), or 44.
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(B) RETENTION OF BRANCHES.—In the case of a State
nonmember bank which relocates the main office of such
bank from 1 State to another State after May 31, 1997, the
bank may retain and operate branches within the State
which was the bank’s home State (as defined in section
44(f)(4)) before the relocation of such office only to the ex-
tent the bank would be authorized, under this section or
any other provision of law referred to in subparagraph (A),
to acquire, establish, or commence to operate a branch in
such State if—

(i) the bank had no branches in such State; or

(i1) the branch resulted from—

(I) an interstate merger transaction approved
pursuant to section 44; or
(I) a transaction after May 31, 1997, pursuant
to which the bank received assistance from the
Corporation under section 13(c).
(4) STATE “OPT-IN” ELECTION TO PERMIT INTERSTATE BRANCH-
ING THROUGH DE NOVO BRANCHES.—

(A) IN GENERAL.—Subject to subparagraph (B), the Cor-
poration may approve an application by an insured State
nonmember bank to establish and operate a de novo
branch in a State (other than the bank’s home State) in
which the bank does not maintain a branch if—

(i) the law of the State in which the branch is lo-
cated, or is to be located, would permit establishment
of the branch, if the bank were a State bank chartered
by such State; and

(i1) the conditions established in, or made applicable
to this paragraph by, subparagraph (B) are met.

(B) CONDITIONS ON ESTABLISHMENT AND OPERATION OF
INTERSTATE BRANCH.—

(i) ESTABLISHMENT.—An application by an insured
State nonmember bank to establish and operate a de
novo branch in a host State shall be subject to the
same requirements and conditions to which an appli-
cation for a merger transaction is subject under para-
graphs (1), (3), and (4) of section 44(b).

(i1) OPERATION.—Subsections (¢) and (d)(2) of section
44 shall apply with respect to each branch of an in-
sured State nonmember bank which is established and
operated pursuant to an application approved under
this paragraph in the same manner and to the same
extent such provisions of such section apply to a
branch of a State bank which resulted from a merger
transaction under such section 44.

(C) DE NOVO BRANCH DEFINED.—For purposes of this
paragraph, the term “de novo branch” means a branch of
a State bank which—

(i) is originally established by the State bank as a
branch; and

(i1) does not become a branch of such bank as a re-
sult of—
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(I) the acquisition by the bank of an insured de-
pository institution or a branch of an insured de-
pository institution; or

(IT) the conversion, merger, or consolidation of
any such institution or branch.

(D) HOME STATE DEFINED.—The term “home State”
means the State by which a State bank is chartered.

(E) HOST STATE DEFINED.—The term “host State” means,
with respect to a bank, a State, other than the home State
of the bank, in which the bank maintains, or seeks to es-
tablish and maintain, a branch.

(e) The Corporation may require any insured depository institu-
tion to provide protection and indemnity against burglary, defalca-
tion, and other similar insurable losses. Whenever any insured de-
pository institution refuses to comply with any such requirement
the Corporation may contract for such protection and indemnity
and add the cost thereof to the assessment otherwise payable by
such bank.

(f) Whenever any insured depository institution (except a na-
tional bank), after written notice of the recommendations of the
Corporation based on a report of examination of such insured de-
pository institution by an examiner of the Corporation, shall fail to
comply with such recommendations within one hundred and twenty
days after such notice, the Corporation shall have the power, and
is hereby authorized, to publish only such part of such report of ex-
amination as relates to any recommendation not complied with:
Provided, That notice of intention to make such publication shall
be given to the insured depository institution at least ninety days
before such publication is made.

(h) PENALTY FOR FAILURE TO TIMELY PAY ASSESSMENTS.—

(1) IN GENERAL.—Subject to paragraph (3), any insured de-
pository institution which fails or refuses to pay any assess-
ment shall be subject to a penalty in an amount of not more
than 1 percent of the amount of the assessment due for each
day that such violation continues.

(2) EXCEPTION IN CASE OF DISPUTE.—Paragraph (1) shall not
apply if—

(A) the failure to pay an assessment is due to a dispute
between the insured depository institution and the Cor-
poration over the amount of such assessment; and

(B) the insured depository institution deposits security
satisfactory to the Corporation for payment upon final de-
termination of the issue.

(3) SPECIAL RULE FOR SMALL ASSESSMENT AMOUNTS.—If the
amount of the assessment which an insured depository institu-
tion fails or refuses to pay is less than $10,000 at the time of
such failure or refusal, the amount of any penalty to which
such institution is subject under paragraph (1) shall not exceed
$100 for each day that such violation continues.

(4) AUTHORITY TO MODIFY OR REMIT PENALTY.—The Corpora-
tion, in the sole discretion of the Corporation, may compromise,
modify or remit any penalty which the Corporation may assess
or has already assessed under paragraph (1) upon a finding
that good cause prevented the timely payment of an assess-
ment.
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(i)(1) No insured State nonmember bank shall, without the prior
consent of the Corporation, reduce the amount or retire any part
of its common or preferred capital stock, or retire any part of its
capital notes or debentures.

(2) No insured Federal depository institution shall convert into
an insured State depository institution if its capital stock or its sur-
plus will be less than the capital stock or surplus, respectively, of
the converting bank at the time of the shareholder’s meeting ap-
proving such conversion, without the prior written consent of—

(A) the Board of Governors of the Federal Reserve System if
the resulting bank is to be a State member bank;

(B) the Corporation if the resulting bank is to be a State
nonmember insured bank; and

(C) the Corporation if the resulting institution is to be an in-
sured State savings association.

(3) Without the prior written consent of the Corporation, no in-
sured depository institution shall convert into a noninsured bank
or institution.

(4) In granting or withholding consent under this subsection, the
responsible agency shall consider—

(A) the financial history and condition of the bank,

(B) the adequacy of its capital structure,

(C) its future earnings prospects,

(D) the general character and fitness of its management,

(E) the convenience and needs of the community to be
served, and

(F) whether or not its corporate powers are consistent with
the purposes of this Act.

(j) RESTRICTIONS ON TRANSACTIONS WITH AFFILIATES AND INSID-
ERS.—

(1) TRANSACTIONS WITH AFFILIATES.—

(A) IN GENERAL.—Sections 23A and 23B of the Federal
Reserve Act shall apply with respect to every nonmember
insured bank in the same manner and to the same extent
as if the nonmember insured bank were a member bank.

(B) AFFILIATE DEFINED.—For the purpose of subpara-
graph (A), any company that would be an affiliate (as de-
fined in sections 23A and 23B) of a nonmember insured
bank if the nonmember insured bank were a member bank
shall be deemed to be an affiliate of that nonmember in-
sured bank.

(2) EXTENSIONS OF CREDIT TO OFFICERS, DIRECTORS, AND
PRINCIPAL SHAREHOLDERS.—Subsections (g) and (h) of section
22 of the Federal Reserve Act shall apply with respect to every
nonmember insured bank in the same manner and to the same
gxteﬁlt as if the nonmember insured bank were a member

ank.

(3) AVOIDING EXTRATERRITORIAL APPLICATION TO FOREIGN
BANKS.—

(A) TRANSACTIONS WITH AFFILIATES.—Paragraph (1)
shall not apply with respect to a foreign bank solely be-
cause the foreign bank has an insured branch.

(B) EXTENSIONS OF CREDIT TO OFFICERS, DIRECTORS, AND
PRINCIPAL SHAREHOLDERS.—Paragraph (2) shall not apply
with respect to a foreign bank solely because the foreign
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bank has an insured branch, but shall apply with respect
to the insured branch.

(C) FOREIGN BANK DEFINED.—For purposes of this para-
graph, the term “foreign bank” has the same meaning as
in section 1(b)(7) of the International Banking Act of 1978.

(k) AUTHORITY TO REGULATE OR PROHIBIT CERTAIN FORMS OF
BENEFITS TO INSTITUTION-AFFILIATED PARTIES.—

(1) GOLDEN PARACHUTES AND INDEMNIFICATION PAYMENTS.—
The Corporation may prohibit or limit, by regulation or order,
any golden parachute payment or indemnification payment.

(2) FACTORS TO BE TAKEN INTO ACCOUNT.—The Corporation
shall prescribe, by regulation, the factors to be considered by
the Corporation in taking any action pursuant to paragraph (1)
which may include such factors as the following:

(A) Whether there is a reasonable basis to believe that
the institution-affiliated party has committed any fraudu-
lent act or omission, breach of trust or fiduciary duty, or
insider abuse with regard to the depository institution or
covered company that has had a material affect on the fi-
nancial condition of the institution.

(B) Whether there is a reasonable basis to believe that
‘fc‘he institution-affiliated party is substantially responsible
or—

(i) the insolvency of the depository institution or cov-
ered company;

(ii) the appointment of a conservator or receiver for
the depository institution; or

(ii1) the troubled condition of the depository institu-
tion (as defined in the regulations prescribed pursuant
to section 32(f)).

(C) Whether there is a reasonable basis to believe that
the institution-affiliated party has materially violated any
applicable Federal or State banking law or regulation that
has had a material affect on the financial condition of the
institution.

(D) Whether there is a reasonable basis to believe that
thel institution-affiliated party has violated or conspired to
violate—

(i) section 215, 656, 657, 1005, 1006, 1007, 1014,
1032, or 1344 of title 18, United States Code; or

(i1) section 1341 or 1343 of such title affecting a fed-
erally insured financial institution.

(E) Whether the institution-affiliated party was in a po-
sition of managerial or fiduciary responsibility.

(F) The length of time the party was affiliated with the
insured depository institution or covered company, and the
degree to which—

(i) the payment reasonably reflects compensation
earned over the period of employment; and

(i) the compensation involved represents a reason-
able payment for services rendered.

(3) CERTAIN PAYMENTS PROHIBITED.—No insured depository
institution or covered company may prepay the salary or any
liability or legal expense of any institution-affiliated party if
such payment is made—
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(A) in contemplation of the insolvency of such institution
or covered company or after the commission of an act of in-
solvency; and

(B) with a view to, or has the result of—

(i) preventing the proper application of the assets of
the institution to creditors; or

(ii) preferring one creditor over another.

(4) GOLDEN PARACHUTE PAYMENT DEFINED.—For purposes of
this subsection—

(A) IN GENERAL.—The term “golden parachute payment”
means any payment (or any agreement to make any pay-
ment) in the nature of compensation by any insured depos-
itory institution or covered company for the benefit of any
institution-affiliated party pursuant to an obligation of
such institution or covered company that—

(i) is contingent on the termination of such party’s
affiliation with the institution or covered company;
and

(ii) is received on or after the date on which—

(I) the insured depository institution or covered
company, or any insured depository institution
subsidiary of such covered company, is insolvent;

(IT) any conservator or receiver is appointed for
such institution;

(III) the institution’s appropriate Federal bank-
ing agency determines that the insured depository
institution is in a troubled condition (as defined in
the(zf) )regulations prescribed pursuant to section
32(f));

(IV) the insured depository institution has been
assigned a composite rating by the appropriate
Federal banking agency or the Corporation of 4 or
5 under the Uniform Financial Institutions Rating
System; or

(V) the insured depository institution is subject
to a proceeding initiated by the Corporation to ter-
minate or suspend deposit insurance for such in-
stitution.

(B) CERTAIN PAYMENTS IN CONTEMPLATION OF AN
EVENT.—Any payment which would be a golden parachute
payment but for the fact that such payment was made be-
fore the date referred to in subparagraph (A)(ii) shall be
treated as a golden parachute payment if the payment was
made in contemplation of the occurrence of an event de-
scribed in any subclause of such subparagraph.

(C) CERTAIN PAYMENTS NOT INCLUDED.—The term “gold-
en parachute payment” shall not include—

(i) any payment made pursuant to a retirement plan
which is qualified (or is intended to be qualified) under
section 401 of the Internal Revenue Code of 1986 or
other nondiscriminatory benefit plan;

(i) any payment made pursuant to a bona fide de-
ferred compensation plan or arrangement which the
Board determines, by regulation or order, to be per-
missible; or
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(iii) any payment made by reason of the death or
disability of an institution-affiliated party.

(5) OTHER DEFINITIONS.—For purposes of this subsection—

(A) INDEMNIFICATION PAYMENT.—Subject to paragraph
(6), the term “indemnification payment” means any pay-
ment (or any agreement to make any payment) by any in-
sured depository institution or covered company for the
benefit of any person who is or was an institution-affiliated
party, to pay or reimburse such person for any liability or
legal expense with regard to any administrative pro-
ceeding or civil action instituted by the appropriate Fed-
eral banking agency which results in a final order under
which such person—

(i) is assessed a civil money penalty;

(i) is removed or prohibited from participating in
conduct of the affairs of the insured depository institu-
tion; or

(iii) is required to take any affirmative action de-
scribed in section 8(b)(6) with respect to such institu-
tion.

(B) LIABILITY OR LEGAL EXPENSE.—The term “liability or
legal expense” means—

(i) any legal or other professional expense incurred
in connection with any claim, proceeding, or action;

(i) the amount of, and any cost incurred in connec-
tion with, any settlement of any claim, proceeding, or
action; and

(iii) the amount of, and any cost incurred in connec-
tion with, any judgment or penalty imposed with re-
spect to any claim, proceeding, or action.

(C) PAYMENT.—The term “payment” includes—

(i) any direct or indirect transfer of any funds or any
asset; and

(i) any segregation of any funds or assets for the
purpose of making, or pursuant to an agreement to
make, any payment after the date on which such
funds or assets are segregated, without regard to
whether the obligation to make such payment is con-
tingent on—

(I) the determination, after such date, of the li-
ability for the payment of such amount; or

(IT) the liquidation, after such date, of the
amount of such payment.

(D) CovERED COMPANY.—The term “covered company”
means any depository institution holding company (includ-
ing any company required to file a report under section
4(£)(6) of the Bank Holding Company Act of 1956), or any
other company that controls an insured depository institu-
tion.

(6) CERTAIN COMMERCIAL INSURANCE COVERAGE NOT TREATED
AS COVERED BENEFIT PAYMENT.—No provision of this sub-
section shall be construed as prohibiting any insured deposi-
tory institution or covered company, from purchasing any com-
mercial insurance policy or fidelity bond, except that, subject
to any requirement described in paragraph (5)(A)(iii), such in-
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surance policy or bond shall not cover any legal or liability ex-
pense of the institution or covered company which is described
in paragraph (5)(A).

(1) When authorized by State law, a State nonmember insured
bank may, but only with the prior written consent of the Corpora-
tion and upon such conditions and under such regulations as the
Corporation may prescribe from time to time, acquire and hold, di-
rectly or indirectly, stock or other evidences of ownership in one or
more banks or other entities organized under the law of a foreign
country or a dependency or insular possession of the United States
and not engaged, directly or indirectly, in any activity in the
United States except as, in the judgment of the Board of Directors,
shall be incidental to the international or foreign business of such
foreign bank or entity; and, notwithstanding the provisions of sub-
section (j) of this section, such State nonmember insured bank may,
as to such foreign bank or entity, engage in transactions that
would otherwise be covered thereby, but only in the manner and
within the limit prescribed by the Corporation by general or spe-
cific regulation or ruling.

(m) ACTIVITIES OF SAVINGS ASSOCIATIONS AND THEIR SUBSIDI-
ARIES.—

(1) PROCEDURES.—When an insured savings association es-
tablishes or acquires a subsidiary or when an insured savings
association elects to conduct any new activity through a sub-
sidiary that the insured savings association controls, the in-
sured savings association—

(A) shall notify the Corporation or the Comptroller of the
Currency, as appropriate, not less than 30 days prior to
the establishment, or acquisition, of any such subsidiary,
and not less than 30 days prior to the commencement of
any such activity, and in either case shall provide at that
time such information as each such agency may, by regula-
tion, require; and

(B) shall conduct the activities of the subsidiary in ac-
cordance with regulations of the Comptroller of the Cur-
rency and orders of the Corporation and the Comptroller
of the Currency.

(2) ENFORCEMENT POWERS.—With respect to any subsidiary
of an insured savings association:

(A) the Corporation and the Comptroller of the Cur-
rency, as appropriate, shall each have, with respect to such
subsidiary, the respective powers that each has with re-
spect to the insured savings association pursuant to this
section or section 8; and

(B) the Corporation or the Comptroller of the Currency,
as appropriate, may determine, after notice and oppor-
tunity for hearing, that the continuation by the insured
savings association of its ownership or control of, or its re-
lationship to, the subsidiary—

(i) constitutes a serious risk to the safety, sound-
ness, or stability of the insured savings association, or
(ii) is inconsistent with sound banking principles or

with the purposes of this Act.
Upon making any such determination, the Corporation or
the Office of the Comptroller of the Currency, as appro-
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priate, shall have authority to order the insured savings
association to divest itself of control of the subsidiary. The
Corporation or the Comptroller of the Currency, as appro-
priate, may take any other corrective measures with re-
spect to the subsidiary, including the authority to require
the subsidiary to terminate the activities or operations
posing such risks, as the Corporation or the Comptroller of
the Currency, respectively, may deem appropriate.

(3) ACTIVITIES INCOMPATIBLE WITH DEPOSIT INSURANCE.—

(A) IN GENERAL.—The Corporation may determine by
regulation or order that any specific activity poses a seri-
ous threat to the Deposit Insurance Fund. Prior to adopt-
ing any such regulation, the Corporation shall, in the case
of a Federal savings association, consult with the Comp-
troller of the Currency and shall provide appropriate State
supervisors the opportunity to comment thereon, and the
Corporation shall specifically take such comments into con-
sideration. Any such regulation shall be issued in accord-
ance with section 553 of title 5, United States Code. If the
Board of Directors makes such a determination with re-
spect to an activity, the Corporation shall have authority
to order that no savings association may engage in the ac-
tivity directly.

(B) AUTHORITY OF COMPTROLLER OF THE CURRENCY.—
This section does not limit the authority of the Comptroller
of the Currency to issue regulations to promote safety and
soundness, or to enforce compliance as to Federal savings
associations with other applicable laws.

(C) ADDITIONAL AUTHORITY OF FDIC TO PREVENT SERIOUS
RISKS TO INSURANCE FUND.—Notwithstanding subpara-
graph (A), the Corporation may prescribe and enforce such
regulations and issue such orders as the Corporation de-
termines to be necessary to prevent actions or practices of
savings associations that pose a serious threat to the De-
posit Insurance Fund.

(4) “SUBSIDIARY” DEFINED.—As used in this subsection, the
term “subsidiary” does not include an insured depository insti-
tution.

(5) APPLICABILITY TO CERTAIN SAVINGS BANKS.—Subpara-
graphs (A) and (B) of paragraph (1) of this subsection do not
apply to—

(A) any Federal savings bank that was chartered prior
to October 15, 1982, as a savings bank under State law,
or

(B) a savings association that acquired its principal as-
sets from an institution that was chartered prior to Octo-
ber 15, 1982, as a savings bank under State law.

(n) CALCULATION OF CAPITAL.—[No appropriate]

(1) UNIDENTIFIED INTANGIBLE ASSETS.—No appropriate Fed-
eral banking agency shall allow any insured depository institu-
tion to include an unidentifiable intangible asset in its calcula-
tion of compliance with the appropriate capital standard, if
such unidentifiable intangible asset was acquired after April
12, 1989, except to the extent permitted under section 5(t) of
the Home Owners’ Loan Act.
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(2) TREATMENT OF CLIENT MARGIN.—For purposes of any le-
verage-based capital rule, guideline, standard, or requirement
promulgated, prescribed, or imposed by any appropriate Fed-
eral banking agency on insured depository institutions, the
amount of any initial margin provided by a client of an insured
depository institution with respect to a centrally-cleared deriva-
tive obligation shall be deducted from the amount of any lever-
age exposure arising from the insured depository institution’s
guarantee of the client’s derivative obligation to the central
counterparty.

(o) REAL ESTATE LENDING.—

(1) UNIFORM REGULATIONS.—Not more than 9 months after
the date of enactment of the Federal Deposit Insurance Cor-
poration Improvement Act of 1991, each appropriate Federal
banking agency shall adopt uniform regulations prescribing
standards for extensions of credit that are—

(A) secured by liens on interests in real estate; or

(B) made for the purpose of financing the construction of
a building or other improvements to real estate.

(2) STANDARDS.—

(A) CRITERIA.—In prescribing standards under para-
graph (1), the agencies shall consider—

(i) the risk posed to the Deposit Insurance Fund by
such extensions of credit;

(ii) the need for safe and sound operation of insured
depository institutions; and

(iii) the availability of credit.

(B) VARIATIONS PERMITTED.—In prescribing standards
under paragraph (1), the appropriate Federal banking
agencies may differentiate among types of loans—

(i) as may be required by Federal statute;

(i1) as may be warranted, based on the risk to the
Deposit Insurance Fund; or

(iii) as may be warranted, based on the safety and
soundness of the institutions.

(3) LOAN EVALUATION STANDARD.—No appropriate Federal
banking agency shall adversely evaluate an investment or a
loan made by an insured depository institution, or consider
such a loan to be nonperforming, solely because the loan is
made to or the investment is in commercial, residential, or in-
dustrial property, unless such investment or loan may affect
the institution’s safety and soundness.

(4) EFFECTIVE DATE.—The regulations adopted under para-
graph (1) shall become effective not later than 15 months after
the date of enactment of the Federal Deposit Insurance Cor-
poration Improvement Act of 1991. Such regulations shall con-
tinue in effect except as uniformly amended by the appropriate
Federal banking agencies, acting in concert.

(p) PERIODIC REVIEW OF CAPITAL STANDARDS.—Each appropriate
Federal banking agency shall, in consultation with the other Fed-
eral banking agencies, biennially review its capital standards for
insured depository institutions to determine whether those stand-
ards require sufficient capital to facilitate prompt corrective action
to prevent or minimize loss to the Deposit Insurance Fund, con-
sistent with section 38.
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(q) SOVEREIGN RISK.—Section 25C of the Federal Reserve Act
shall apply to every nonmember insured bank in the same manner
and to the same extent as if the nonmember insured bank were a
member bank.

(r) SUBSIDIARY DEPOSITORY INSTITUTIONS AS AGENTS FOR CER-
TAIN AFFILIATES.—

(1) IN GENERAL.—Any bank subsidiary of a bank holding
company may receive deposits, renew time deposits, close
loans, service loans, and receive payments on loans and other
obligations as an agent for a depository institution affiliate.

(2) BANK ACTING AS AGENT IS NOT A BRANCH.—Notwith-
standing any other provision of law, a bank acting as an agent
in accordance with paragraph (1) for a depository institution
affiliate shall not be considered to be a branch of the affiliate.

(3) PROHIBITIONS ON ACTIVITIES.—A depository institution
may not—

(A) conduct any activity as an agent under paragraph (1)
or (6) which such institution is prohibited from conducting
as a principal under any applicable Federal or State law;
or

(B) as a principal, have an agent conduct any activity
under paragraph (1) or (6) which the institution is prohib-
ited from conducting under any applicable Federal or State
law.

(4) EXISTING AUTHORITY NOT AFFECTED.—No provision of this
subsection shall be construed as affecting—

(A) the authority of any depository institution to act as
an agent on behalf of any other depository institution
under any other provision of law; or

(B) whether a depository institution which conducts any
activity as an agent on behalf of any other depository insti-
tution under any other provision of law shall be considered
to be a branch of such other institution.

(5) AGENCY RELATIONSHIP REQUIRED TO BE CONSISTENT WITH
SAFE AND SOUND BANKING PRACTICES.—An agency relationship
between depository institutions under paragraph (1) or (6)
shall be on terms that are consistent with safe and sound
banking practices and all applicable regulations of any appro-
priate Federal banking agency.

(6) AFFILIATED INSURED SAVINGS ASSOCIATIONS.—An insured
savings association which was an affiliate of a bank on July 1,
1994, may conduct activities as an agent on behalf of such
bank in the same manner as an insured bank affiliate of such
bank may act as agent for such bank under this subsection to
the extent such activities are conducted only in—

(A) any State in which—

(i) the bank is not prohibited from operating a
brzénch under any provision of Federal or State law;
an

(i) the savings association maintained an office or
branch and conducted business as of July 1, 1994; or

(B) any State in which—

(i) the bank is not expressly prohibited from oper-
ating a branch under a State law described in section
44(a)(2); and
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(ii) the savings association maintained a main office

and conducted business as of July 1, 1994.
(s) PROHIBITION ON CERTAIN AFFILIATIONS.—

(1) IN GENERAL.—No depository institution may be an affil-
iate of, be sponsored by, or accept financial support, directly or
indirectly, from any Government-sponsored enterprise.

(2) EXCEPTION FOR MEMBERS OF A FEDERAL HOME LOAN
BANK.—Paragraph (1) shall not apply with respect to the mem-
bership of a depository institution in a Federal home loan
bank.

(3) ROUTINE BUSINESS FINANCING.—Paragraph (1) shall not
apply with respect to advances or other forms of financial as-
sistance provided by a Government-sponsored enterprise pur-
suant to the statutes governing such enterprise.

(4) STUDENT LOANS.—

(A) IN GENERAL.—This subsection shall not apply to any
arrangement between the Holding Company (or any sub-
sidiary of the Holding Company other than the Student
Loan Marketing Association) and a depository institution,
if the Secretary approves the affiliation and determines
that—

(i) the reorganization of such Association in accord-
ance with section 440 of the Higher Education Act of
1965, as amended, will not be adversely affected by
the arrangement;

(i) the dissolution of the Association pursuant to
such reorganization will occur before the end of the 2-
year period beginning on the date on which such ar-
rangement is consummated or on such earlier date as
the Secretary deems appropriate: Provided, That the
Secretary may extend this period for not more than 1
year at a time if the Secretary determines that such
extension is in the public interest and is appropriate
to achieve an orderly reorganization of the Association
or to prevent market disruptions in connection with
such reorganization, but no such extensions shall in
the aggregate exceed 2 years;

(iii) the Association will not purchase or extend cred-
it to, or guarantee or provide credit enhancement to,
any obligation of the depository institution;

(iv) the operations of the Association will be sepa-
rate from the operations of the depository institution;
and

(v) until the “dissolution date” (as that term is de-
fined in section 440 of the Higher Education Act of
1965, as amended) has occurred, such depository insti-
tution will not use the trade name or service mark
“Sallie Mae” in connection with any product or service
it offers if the appropriate Federal banking agency for
such depository institution determines that—

(I) the depository institution is the only institu-
tion offering such product or service using the
“Sallie Mae” name; and
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(IT) such use would result in the depository in-
stitution having an unfair competitive advantage
over other depository institutions.

(B) TERMS AND CONDITIONS.—In approving any arrange-
ment referred to in subparagraph (A) the Secretary may
impose any terms and conditions on such an arrangement
that the Secretary considers appropriate, including—

(i) imposing additional restrictions on the issuance
of debt obligations by the Association; or

(ii) restricting the use of proceeds from the issuance
of such debt.

(C) ADDITIONAL LIMITATIONS.—In the event that the
Holding Company (or any subsidiary of the Holding Com-
pany) enters into such an arrangement, the value of the
Association’s “investment portfolio” shall not at any time
exceed the lesser of—

(i) the value of such portfolio on the date of the en-
actment of this subsection; or

(ii) the value of such portfolio on the date such an
arrangement is consummated. The term “investment
portfolio” shall mean all investments shown on the
Cﬁnsolidated balance sheet of the Association other
than—

(I) any instrument or assets described in section
439(d) of the Higher Education Act of 1965, as
such section existed on the day before the date of
the repeal of such section;

(II) any direct noncallable obligations of the
United States or any agency thereof for which the
full faith and credit of the United States is
pledged; or

(ITI) cash or cash equivalents.

(D) ENFORCEMENT.—The terms and conditions imposed
under subparagraph (B) may be enforced by the Secretary
in accordance with section 440 of the Higher Education Act
of 1965.

(E) DEFINITIONS.—For purposes of this paragraph, the
following definition shall apply—

(i) ASSOCIATION; HOLDING COMPANY.—Notwith-
standing any provision in section 3, the terms “Asso-
ciation” and “Holding Company” have the same mean-
ings as in section 440(i) of the Higher Education Act
of 1965.

(i1) SECRETARY.—The term “Secretary” means the
Secretary of the Treasury.

(5) GOVERNMENT-SPONSORED ENTERPRISE DEFINED.—For pur-
poses of this subsection, the term “Government-sponsored en-
terprise” has the meaning given to such term in section
1404(e)(1)(A) of the Financial Institutions Reform, Recovery,
and Enforcement Act of 1989.

(t) RECORDKEEPING REQUIREMENTS.—

(1) REQUIREMENTS.—Each appropriate Federal banking
agency, after consultation with and consideration of the views
of the Commission, shall establish recordkeeping requirements
for banks relying on exceptions contained in paragraphs (4)
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and (5) of section 3(a) of the Securities Exchange Act of 1934.
Such recordkeeping requirements shall be sufficient to dem-
onstrate compliance with the terms of such exceptions and be
designed to facilitate compliance with such exceptions.

(2) AVAILABILITY TO COMMISSION; CONFIDENTIALITY.—Each
appropriate Federal banking agency shall make any informa-
tion required under paragraph (1) available to the Commission
upon request. Notwithstanding any other provision of law, the
Commission shall not be compelled to disclose any such infor-
mation. Nothing in this paragraph shall authorize the Commis-
sion to withhold information from Congress, or prevent the
Commission from complying with a request for information
from any other Federal department or agency or any self-regu-
latory organization requesting the information for purposes
within the scope of its jurisdiction, or complying with an order
of a court of the United States in an action brought by the
United States or the Commission. For purposes of section 552
of title 5, United States Code, this paragraph shall be consid-
ered a statute described in subsection (b)(3)(B) of such section
552.

(3) DEFINITION.—ASs used in this subsection the term “Com-
mission” means the Securities and Exchange Commission.

(u) LIMITATION ON CLAIMS.—

(1) IN GENERAL.—No person may bring a claim against any
Federal banking agency (including in its capacity as conser-
vator or receiver) for the return of assets of an affiliate or con-
trolling shareholder of the insured depository institution trans-
ferred to, or for the benefit of, an insured depository institution
by such affiliate or controlling shareholder of the insured de-
pository institution, or a claim against such Federal banking
agency for monetary damages or other legal or equitable relief
in connection with such transfer, if at the time of the trans-
fer—

(A) the insured depository institution is subject to any
direction issued in writing by a Federal banking agency to
increase its capital; and

(B) for that portion of the transfer that is made by an
entity covered by section 5(g) of the Bank Holding Com-
pany Act of 1956 or section 45 of this Act, the Federal
banking agency has followed the procedure set forth in
such section.

(2) DEFINITION OF CLAIM.—For purposes of paragraph (1),
the term “claim”—

(A) means a cause of action based on Federal or State
law that—

(i) provides for the avoidance of preferential or
fraudulent transfers or conveyances; or

(i1) provides similar remedies for preferential or
fraudulent transfers or conveyances; and

(B) does not include any claim based on actual intent to
hinder, delay, or defraud pursuant to such a fraudulent
transfer or conveyance law.

(v) LOANS BY INSURED INSTITUTIONS ON THEIR OWN STOCK.—
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(1) GENERAL PROHIBITION.—No insured depository institution
may make any loan or discount on the security of the shares
of its own capital stock.

(2) ExcLuUSION.—For purposes of this subsection, an insured
depository institution shall not be deemed to be making a loan
or discount on the security of the shares of its own capital
stock if it acquires the stock to prevent loss upon a debt pre-
viously contracted for in good faith.

(w) WRITTEN EMPLOYMENT REFERENCES MAY CONTAIN SUS-
PICIONS OF INVOLVEMENT IN ILLEGAL ACTIVITY.—

(1) AUTHORITY TO DISCLOSE INFORMATION.—Notwithstanding
any other provision of law, any insured depository institution,
and any director, officer, employee, or agent of such institution,
may disclose in any written employment reference relating to
a current or former institution-affiliated party of such institu-
tion which is provided to another insured depository institution
in response to a request from such other institution, informa-
tion concerning the possible involvement of such institution-af-
filiated party in potentially unlawful activity.

(2) INFORMATION NOT REQUIRED.—Nothing in paragraph (1)
shall be construed, by itself, to create any affirmative duty to
include any information described in paragraph (1) in any em-
ployment reference referred to in paragraph (1).

(3) MaLicioUs INTENT.—Notwithstanding any other provision
of this subsection, voluntary disclosure made by an insured de-
pository institution, and any director, officer, employee, or
agent of such institution, under this subsection concerning po-
tentially unlawful activity that is made with malicious intent,
shall not be shielded from liability from the person identified
in the disclosure.

(4) DEFINITION.—For purposes of this subsection, the term
“insured depository institution” includes any uninsured branch
or agency of a foreign bank.

(x) PRIVILEGES NOT AFFECTED BY DISCLOSURE TO BANKING
AGENCY OR SUPERVISOR.—

(1) IN GENERAL.—The submission by any person of any infor-
mation to the Bureau of Consumer Financial Protection, any
Federal banking agency, State bank supervisor, or foreign
banking authority for any purpose in the course of any super-
visory or regulatory process of such Bureau, agency, super-
visor, or authority shall not be construed as waiving, destroy-
ing, or otherwise affecting any privilege such person may claim
with respect to such information under Federal or State law as
to any person or entity other than such Bureau, agency, super-
visor, or authority.

(2) RULE OF CONSTRUCTION.—No provision of paragraph (1)
may be construed as implying or establishing that—

(A) any person waives any privilege applicable to infor-
mation that is submitted or transferred under any cir-
cumstance to which paragraph (1) does not apply; or

(B) any person would waive any privilege applicable to
any information by submitting the information to the Bu-
reau of Consumer Financial Protection, any Federal bank-
ing agency, State bank supervisor, or foreign banking au-
thority, but for this subsection.
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(z) GENERAL PROHIBITION ON SALE OF ASSETS.—

(1) IN GENERAL.—An insured depository institution may not
purchase an asset from, or sell an asset to, an executive officer,
director, or principal shareholder of the insured depository in-
stitution, or any related interest of such person (as such terms
are defined in section 22(h) of Federal Reserve Act), unless—

(A) the transaction is on market terms; and

(B) if the transaction represents more than 10 percent of
the capital stock and surplus of the insured depository in-
stitution, the transaction has been approved in advance by
a majority of the members of the board of directors of the
insured depository institution who do not have an interest
in the transaction.

(2) RULEMAKING.—The Board of Governors of the Federal
Reserve System may issue such rules as may be necessary to
define terms and to carry out the purposes this subsection. Be-
fore proposing or adopting a rule under this paragraph, the
Board of Governors of the Federal Reserve System shall con-
sult with the Comptroller of the Currency and the Corporation
as to the terms of the rule.

(y) STATE LENDING LIMIT TREATMENT OF DERIVATIVES TRANS-
ACTIONS.—An insured State bank may engage in a derivative
transaction, as defined in section 5200(b)(3) of the Revised Statutes
of the United States (12 U.S.C. 84(b)(3)), only if the law with re-
spect to lending limits of the State in which the insured State bank
is chartered takes into consideration credit exposure to derivative
transactions.

* * & & * * &

BANK HOLDING COMPANY ACT OF 1956

% * * * % * *

ADMINISTRATION

SEC. 5. (a) Within one hundred and eighty days after the date
of enactment of this Act, or within one hundred and eighty days
after becoming a bank holding company, whichever is later, each
bank holding company shall register with the Board on forms pre-
scribed by the Board, which shall include such information with re-
spect to the financial condition and operations, management, and
intercompany relationships of the bank holding company and its
subsidiaries, and related matters, as the Board may deem nec-
essary or appropriate to carry about the purposes of this Act. The
Board may, in its discretion, extend the time within which a bank
holding company shall register and file the requisite information.
A declaration filed in accordance with section 4(1)(1)(C) shall satisfy
the requirements of this subsection with regard to the registration
of a bank holding company but not any requirement to file an ap-
plication to acquire a bank pursuant to section 3.

(b) The Board is authorized to issue such regulations and orders,
including regulations and orders relating to the capital require-
ments for bank holding companies, as may be necessary to enable
it to administer and carry out the purposes of this Act and prevent
evasions thereof. In establishing capital regulations pursuant to
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this subsection, the Board shall seek to make such requirements
countercyclical, so that the amount of capital required to be main-
tained by a company increases in times of economic expansion and
decreases in times of economic contraction, consistent with the
safety and soundness of the company.
(c) REPORTS AND EXAMINATIONS.—
(1) REPORTS.—

(A) IN GENERAL.—The Board, from time to time, may re-
quire a bank holding company and any subsidiary of such
company to submit reports under oath to keep the Board
informed as to—

(i) its financial condition, systems for monitoring
and controlling financial and operating risks, and
transactions with depository institution subsidiaries of
the bank holding company; and

(i) compliance by the bank holding company or sub-
sidiary with—

(I) this Act;

(IT) Federal laws that the Board has specific ju-
risdiction to enforce against the company or sub-
sidiary; and

(ITI) other than in the case of an insured deposi-
tory institution or functionally regulated sub-
1sidiary, any other applicable provision of Federal
aw.

(B) USE OF EXISTING REPORTS AND OTHER SUPERVISORY
INFORMATION.—The Board shall, to the fullest extent pos-
sible, use—

(i) reports and other supervisory information that
the bank holding company or any subsidiary thereof
has been required to provide to other Federal or State
regulatory agencies;

(i) externally audited financial statements of the
bank holding company or subsidiary;

(ii1) information otherwise available from Federal or
State regulatory agencies; and

(iv) information that is otherwise required to be re-
ported publicly.

(C) AVAILABILITY.—Upon the request of the Board, the
bank holding company or a subsidiary of the bank holding
company shall promptly provide to the Board any informa-
tion described in clauses (i) through (iii) of subparagraph
(B).

(2) EXAMINATIONS.—

(A) IN GENERAL.—Subject to subtitle B of the Consumer
Financial Protection Act of 2010, the Board may make ex-
aminations of a bank holding company and each sub-
sidiary of a bank holding company in order to—

(1) inform the Board of—

(I) the nature of the operations and financial
condition of the bank holding company and the
subsidiary;

(I) the financial, operational, and other risks
within the bank holding company system that
may pose a threat to—
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(aa) the safety and soundness of the bank
holding company or of any depository institu-
tion subsidiary of the bank holding company;
or

(bb) the stability of the financial system of
the United States; and

(IIT) the systems of the bank holding company
for monitoring and controlling the risks described
in subclause (II); and

(i) monitor the compliance of the bank holding com-
pany and the subsidiary with—

(I) this Act;

(IT) Federal laws that the Board has specific ju-
risdiction to enforce against the company or sub-
sidiary; and

(ITII) other than in the case of an insured deposi-
tory institution or functionally regulated sub-
sidiary, any other applicable provisions of Federal
law.

(B) USE OF REPORTS TO REDUCE EXAMINATIONS.—For
purposes of this paragraph, the Board shall, to the fullest
extent possible, rely on—

(i) examination reports made by other Federal or
State regulatory agencies relating to a bank holding
company and any subsidiary of a bank holding com-
pany; and

(i1) the reports and other information required under
paragraph (1).

(C) COORDINATION WITH OTHER REGULATORS.—The
Board shall—

(i) provide reasonable notice to, and consult with,
the appropriate Federal banking agency, the Securi-
ties and Exchange Commission, the Commodity Fu-
tures Trading Commission, or State regulatory agency,
as appropriate, for a subsidiary that is a depository in-
stitution or a functionally regulated subsidiary of a
bank holding company before commencing an exam-
ination of the subsidiary under this section; and

(ii) to the fullest extent possible, avoid duplication of
examination activities, reporting requirements, and re-
quests for information.

(3) CAPITAL.—

(A) IN GENERAL.—The Board may not, by regulation,
guideline, order, or otherwise, prescribe or impose any cap-
ital or capital adequacy rules, guidelines, standards, or re-
quirements on any functionally regulated subsidiary of a
bank holding company that—

(i) is not a depository institution; and

(i) is—

(I) in compliance with the applicable capital re-
quirements of its Federal regulatory authority (in-
cluding the Securities and Exchange Commission)
or State insurance authority;
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(II) properly registered as an investment adviser
under the Investment Advisers Act of 1940, or
with any State; or

(ITII) is licensed as an insurance agent with the
appropriate State insurance authority.

(B) RULE OF CONSTRUCTION.—Subparagraph (A) shall
not be construed as preventing the Board from imposing
capital or capital adequacy rules, guidelines, standards, or
requirements with respect to—

(i) activities of a registered investment adviser other
than with respect to investment advisory activities or
activities incidental to investment advisory activities;
or

(i) activities of a licensed insurance agent other
than insurance agency activities or activities inci-
dental to insurance agency activities.

(C) LIMITATIONS ON INDIRECT ACTION.—In developing, es-
tablishing, or assessing bank holding company capital or
capital adequacy rules, guidelines, standards, or require-
ments for purposes of this paragraph, the Board may not
take into account the activities, operations, or investments
of an affiliated investment company registered under the
Investment Company Act of 1940, unless the investment
company is—

(i) a bank holding company; or

(ii) controlled by a bank holding company by reason
of ownership by the bank holding company (including
through all of its affiliates) of 25 percent or more of
the shares of the investment company, and the shares
owned by the bank holding company have a market
value equal to more than $1,000,000.

(D) TREATMENT OF CLIENT MARGIN.—For purposes of any
leverage-based capital rule, guideline, standard, or require-
ment promulgated, prescribed, or imposed by the Board on
bank holding companies, the amount of any initial margin
provided by a client of a bank holding company or affiliate
thereof with respect to a centrally-cleared derivative obliga-
tion shall be deducted from the amount of any leverage ex-
posure arising from the guarantee by the bank holding
company or affiliate thereof of the client’s derivative obliga-
tion to the central counterparty.

(4) FUNCTIONAL REGULATION OF SECURITIES AND INSURANCE
ACTIVITIES.—

(A) SECURITIES ACTIVITIES.—Securities activities con-
ducted in a functionally regulated subsidiary of a deposi-
tory institution shall be subject to regulation by the Secu-
rities and Exchange Commission, and by relevant State se-
curities authorities, as appropriate, subject to section 104
of the Gramm-Leach-Bliley Act, to the same extent as if
they were conducted in a nondepository institution sub-
sidiary of a bank holding company.

(B) INSURANCE ACTIVITIES.—Subject to section 104 of the
Gramm-Leach-Bliley Act, insurance agency and brokerage
activities and activities as principal conducted in a func-
tionally regulated subsidiary of a depository institution
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shall be subject to regulation by a State insurance author-
ity to the same extent as if they were conducted in a non-
depository institution subsidiary of a bank holding com-
pany.

(5) DEFINITION.—For purposes of this subsection, the term
“functionally regulated subsidiary” means any company—

(A) that 1s not a bank holding company or a depository
institution; and
(B) that is—

(i) a broker or dealer that is registered under the Se-
curities Exchange Act of 1934;

(i1) a registered investment adviser, properly reg-
istered by or on behalf of either the Securities and Ex-
change Commission or any State, with respect to the
investment advisory activities of such investment ad-
viser and activities incidental to such investment advi-
sory activities;

(1ii) an investment company that is registered under
the Investment Company Act of 1940;

(iv) an insurance company, with respect to insurance
activities of the insurance company and activities inci-
dental to such insurance activities, that is subject to
supervision by a State insurance regulator; or

(v) an entity that is subject to regulation by, or reg-
istration with, the Commodity Futures Trading Com-
mission, with respect to activities conducted as a fu-
tures commission merchant, commodity trading ad-
viser, commodity pool, commodity pool operator, swap
execution facility, swap data repository, swap dealer,
major swap participant, and activities that are inci-
dental to such commodities and swaps activities.

(d) Before the expiration of two years following the date of enact-
ment of this Act, and each year thereafter in the Board’s annual
report to the Congress, the Board shall report to the Congress the
results of the administration of this Act, stating what, if any, sub-
stantial difficulties have been encountered in carrying out the pur-
poses of this Act, and any recommendations as to changes in the
law which in the opinion of the Board would be desirable.

(e)(1) Notwithstanding any other provision of this Act, the Board
may, whenever it has reasonable cause to believe that the continu-
ation by a bank holding company of any activity or of ownership
or control of any of its nonbank subsidiaries, other than a nonbank
subsidiary of a bank, constitutes a serious risk to the financial
safety, soundness, or stability of a bank holding company sub-
sidiary bank and is inconsistent with sound banking principles or
with the purposes of this Act or with the Financial Institutions Su-
pervisory Act of 1966, at the election of the bank holding com-
pany—

(A) order the bank holding company or any such nonbank
subsidiaries, after due notice and opportunity for hearing, and
after considering the views of the bank’s primary supervisor,
which shall be the Comptroller of the Currency in the case of
a national bank or the Federal Deposit Insurance Corporation
and the appropriate State supervisory authority in the case of
an insured nonmember bank, to terminate such activities or to
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terminate (within one hundred and twenty days or such longer
period as the Board may direct in unusual circumstances) its
ownership or control of any such subsidiary either by sale or
by distribution of the shares of the subsidiary to the share-
holders of the bank holding company; or
(B) order the bank holding company, after due notice and op-
portunity for hearing, and after consultation with the primary
supervisor for the bank, which shall be the Comptroller of the
Currency in the case of a national bank, and the Federal De-
posit Insurance Corporation and the appropriate State super-
visor in the case of an insured nonmember bank, to terminate
(within 120 days or such longer period as the Board may di-
rect) the ownership or control of any such bank by such com-
pany.
The distribution referred to in subparagraph (A) shall be pro rata
with respect to all of the shareholders of the distributing bank
holding company, and the holding company shall not make any
charge to its shareholders arising out of such a distribution.

(2) The Board may in its discretion apply to the United States
district court within the jurisdiction of which the principal office of
the holding company is located, for the enforcement of any effective
and outstanding order issued under this section, and such court
shall have jurisdiction and power to order and require compliance
therewith, but except as provided in section 9 of this Act, no court
shall have jurisdiction to affect by injunction or otherwise the
issuance or enforcement of any notice or order under this section,
or to review, modify, suspend, terminate, or set aside any such no-
tice or order.

(f) In the course of or in connection with an application, examina-
tion, investigation or other proceeding under this Act, the Board,
or any member or designated representative thereof, including any
person designated to conduct any hearing under this Act, shall
have the power to administer oaths and affirmations, to take or
cause to be taken depositions, and to issue, revoke, quash, or mod-
ify subpoenas and subpoenas duces tecum; and the Board is em-
powered to make rules and regulations to effectuate the purposes
of this subsection. The attendance of witnesses and the production
of documents provided for in this subsection may be required from
any place in any State or in any territory or other place subject to
the jurisdiction of the United States at any designated place where
such proceeding is being conducted. Any party to proceedings under
this Act may apply to the United States District Court for the Dis-
trict of Columbia, or the United States district court for the judicial
district or the United States court in any territory in which such
proceeding is being conducted or where the witness resides or car-
ries on business, for the enforcement of any subpoena or subpoena
duces tecum issued pursuant to this subsection, and such courts
shall have jurisdiction and power to order and require compliance
therewith. Witnesses subpoenaed under this subsection shall be
paid the same fees and mileage that are paid witnesses in the dis-
trict courts of the United States. Any service required under this
subsection may be made by registered mail, or in such other man-
ner reasonably calculated to give actual notice as the Board may
by regulation or otherwise provide. Any court having jurisdiction of
any proceeding instituted under this subsection may allow to any



37

such party such reasonable expenses and attorneys’ fees as it
deems just and proper. Any person who willfully shall fail or refuse
to attend and testify or to answer any lawful inquiry or to produce
books, papers, correspondence, memoranda, contracts, agreements,
or other records, if in such person’s power so to do, in obedience
to the subpoena of the Board, shall be guilty of a misdemeanor and,
upon conviction, shall be subject to a fine of not more than $1,000
or to imprisonment for a term of not more than one year or both.

(g) AUTHORITY OF STATE INSURANCE REGULATOR AND THE SECU-
RITIES AND EXCHANGE COMMISSION.—

(1) IN GENERAL.—Notwithstanding any other provision of
law, any regulation, order, or other action of the Board that re-
quires a bank holding company to provide funds or other assets
to a subsidiary depository institution shall not be effective nor
enforceable with respect to an entity described in subpara-
graph (A) if—

(A) such funds or assets are to be provided by—

(i) a bank holding company that is an insurance
company, a broker or dealer registered under the Se-
curities Exchange Act of 1934, an investment company
registered under the Investment Company Act of 1940,
or an investment adviser registered by or on behalf of
either the Securities and Exchange Commission or any
State; or

(i) an affiliate of the depository institution that is
an insurance company or a broker or dealer registered
under the Securities Exchange Act of 1934, an invest-
ment company registered under the Investment Com-
pany Act of 1940, or an investment adviser registered
by or on behalf of either the Securities and Exchange
Commission or any State; and

(B) the State insurance authority for the insurance com-
pany or the Securities and Exchange Commission for the
registered broker, dealer, investment adviser (solely with
respect to investment advisory activities or activities inci-
dental thereto), or investment company, as the case may
be, determines in writing sent to the holding company and
the Board that the holding company shall not provide such
funds or assets because such action would have a material
adverse effect on the financial condition of the insurance
company or the broker, dealer, investment company, or in-
vestment adviser, as the case may be.

(2) NOTICE TO STATE INSURANCE AUTHORITY OR SEC RE-
QUIRED.—If the Board requires a bank holding company, or an
affiliate of a bank holding company, that is an insurance com-
pany or a broker, dealer, investment company, or investment
adviser described in paragraph (1)(A) to provide funds or as-
sets to a depository institution subsidiary of the holding com-
pany pursuant to any regulation, order, or other action of the
Board referred to in paragraph (1), the Board shall promptly
notify the State insurance authority for the insurance com-
pany, the Securities and Exchange Commission, or State secu-
rities regulator, as the case may be, of such requirement.

(3) DIVESTITURE IN LIEU OF OTHER ACTION.—If the Board re-
ceives a notice described in paragraph (1)(B) from a State in-
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surance authority or the Securities and Exchange Commission
with regard to a bank holding company or affiliate referred to
in that paragraph, the Board may order the bank holding com-
pany to divest the depository institution not later than 180
days after receiving the notice, or such longer period as the
Board determines consistent with the safe and sound operation
of the depository institution.

(4) CONDITIONS BEFORE DIVESTITURE.—During the period be-
ginning on the date an order to divest is issued by the Board
under paragraph (3) to a bank holding company and ending on
the date the divestiture is completed, the Board may impose
any conditions or restrictions on the holding company’s owner-
ship or operation of the depository institution, including re-
stricting or prohibiting transactions between the depository in-
stitution and any affiliate of the institution, as are appropriate
under the circumstances.

(5) RULE OF CONSTRUCTION.—No provision of this subsection
may be construed as limiting or otherwise affecting, except to
the extent specifically provided in this subsection, the regu-
latory authority, including the scope of the authority, of any
Federal agency or department with regard to any entity that
is within the jurisdiction of such agency or department.

* * * & * * &

HOME OWNERS’ LOAN ACT

* * k & * * k

SEC. 10. REGULATION OF HOLDING COMPANIES.
(a) DEFINITIONS.—
(1) IN GENERAL.—As used in this section, unless the context
otherwise requires—

(A) SAVINGS ASSOCIATION.—The term “savings associa-
tion” includes a savings bank or cooperative bank which is
deemed by the appropriate Federal banking agency to be
a savings association under subsection (1).

(B) UNINSURED INSTITUTION.—The term “uninsured in-
stitution” means any depository institution the deposits of
which are not insured by the Federal Deposit Insurance
Corporation.

(C) CompPANY.—The term “company” means any corpora-
tion, partnership, trust, joint-stock company, or similar or-
ganization, but does not include the Federal Deposit Insur-
ance Corporation, the Resolution Trust Corporation, any
Federal home loan bank, or any company the majority of
the shares of which is owned by the United States or any
State, or by an instrumentality of the United States or any

tate.

(D) SAVINGS AND LOAN HOLDING COMPANY.—

(i) IN GENERAL.—Except as provided in clause (ii),
the term “savings and loan holding company” means
any company that directly or indirectly controls a sav-
ings association or that controls any other company
that is a savings and loan holding company.
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(ii) ExcLUsiON.—The term “savings and loan holding
company” does not include—

(I) a bank holding company that is registered
under, and subject to, the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.), or to any
company directly or indirectly controlled by such
company (other than a savings association);

(II) a company that controls a savings associa-
tion that functions solely in a trust or fiduciary
capacity as described in section 2(c)(2)(D) of the
Bank Holding Company Act of 1956 (12 U.S.C.
1841(c)(2)(D)); or

(III) a company described in subsection (c)(9)(C)
solely by virtue of such company’s control of an in-
termediate holding company established pursuant
to section 10A.

(E) MULTIPLE SAVINGS AND LOAN HOLDING COMPANY.—
The term “multiple savings and loan holding company”
means any savings and loan holding company which di-
rectly or indirectly controls 2 or more savings associations.

(F) DIVERSIFIED SAVINGS AND LOAN HOLDING COMPANY.—
The term “diversified savings and loan holding company”
means any savings and loan holding company whose sub-
sidiary savings association and related activities as per-
mitted under paragraph (2) of subsection (c) of this section
represented, on either an actual or a pro forma basis, less
than 50 percent of its consolidated net worth at the close
of its preceding fiscal year and of its consolidated net earn-
ings for such fiscal year, as determined in accordance with
regulations issued by the appropriate Federal banking
agency.

(G) SuBsIDIARY.—The term “subsidiary” has the same
Keaning as in section 3 of the Federal Deposit Insurance

ct.

(H) AFFILIATE.—The term “affiliate” of a savings associa-
tion means any person which controls, is controlled by, or
is under common control with, such savings association.

(I) BANK HOLDING COMPANY.—The terms “bank holding
company” and “bank” have the meanings given to such
terms in section 2 of the Bank Holding Company Act of
1956.

(J) ACQUIRE.—The term “acquire” has the meaning given
to such term in section 13(f)(8) of the Federal Deposit In-
surance Act.

(2) CoNTROL.—For purposes of this section, a person shall be
deemed to have control of—

(A) a savings association if the person directly or indi-
rectly or acting in concert with one or more other persons,
or through one or more subsidiaries, owns, controls, or
holds with power to vote, or holds proxies representing,
more than 25 percent of the voting shares of such savings
association, or controls in any manner the election of a ma-
jority of the directors of such association;

(B) any other company if the person directly or indirectly
or acting in concert with one or more other persons, or
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through one or more subsidiaries, owns, controls, or holds
with power to vote, or holds proxies representing, more
than 25 percent of the voting shares or rights of such other
company, or controls in any manner the election or ap-
pointment of a majority of the directors or trustees of such
other company, or is a general partner in or has contrib-
uted more than 25 percent of the capital of such other
company;

(C) a trust if the person is a trustee thereof; or

(D) a savings association or any other company if the
Board determines, after reasonable notice and opportunity
for hearing, that such person directly or indirectly exer-
cises a controlling influence over the management or poli-
cies of such association or other company.

(8) ExcrusioNs.—Notwithstanding any other provision of
this subsection, the term “savings and loan holding company”
does not include—

(A) any company by virtue of its ownership or control of
voting shares of a savings association or a savings and
loan holding company acquired in connection with the un-
derwriting of securities if such shares are held only for
such period of time (not exceeding 120 days unless ex-
tended by the Board) as will permit the sale thereof on a
reasonable basis; and

(B) any trust (other than a pension, profit-sharing,
shareholders’, voting, or business trust) which controls a
savings association or a savings and loan holding company
if such trust by its terms must terminate within 25 years
or not later than 21 years and 10 months after the death
of individuals living on the effective date of the trust, and
is (i) in existence on June 26, 1967, or (ii) a testamentary
trust created on or after June 26, 1967.

(4) SPECIAL RULE RELATING TO QUALIFIED STOCK ISSUANCE.—
No savings and loan holding company shall be deemed to con-
trol a savings association solely by reason of the purchase by
such savings and loan holding company of shares issued by
such savings association, or issued by any savings and loan
holding company (other than a bank holding company) which
controls such savings association, in connection with a quali-
fied stock issuance if such purchase is approved by the Board
under subsection (q)(1)(D), unless the acquiring savings and
loan holding company, directly or indirectly, or acting in con-
cert with 1 or more other persons, or through 1 or more sub-
sidiaries, owns, controls, or holds with power to vote, or holds
proxies representing, more than 15 percent of the voting shares
of such savings association or holding company.

(b) REGISTRATION AND EXAMINATION.—

(1) IN GENERAL.—Within 90 days after becoming a savings
and loan holding company, each savings and loan holding com-
pany shall register with the Board on forms prescribed by the
Board, which shall include such information, under oath or
otherwise, with respect to the financial condition, ownership,
operations, management, and intercompany relationships of
such holding company and its subsidiaries, and related mat-
ters, as the Board may deem necessary or appropriate to carry
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out the purposes of this section. Upon application, the Board
may extend the time within which a savings and loan holding
company shall register and file the requisite information.

(2) REPORTS.—

(A) IN GENERAL.—Each savings and loan holding com-
pany and each subsidiary thereof, other than a savings as-
sociation, shall file with the Board, such reports as may be
required by the Board. Such reports shall be made under
oath or otherwise, and shall be in such form and for such
periods, as the Board may prescribe. Each report shall con-
tain such information concerning the operations of such
savings and loan holding company and its subsidiaries as
the Board may require.

(B) USE OF EXISTING REPORTS AND OTHER SUPERVISORY
INFORMATION.—The Board shall, to the fullest extent pos-
sible, use—

(i) reports and other supervisory information that
the savings and loan holding company or any sub-
sidiary thereof has been required to provide to other
Federal or State regulatory agencies;

(i) externally audited financial statements of the
savings and loan holding company or subsidiary;

(iii) information that is otherwise available from
Federal or State regulatory agencies; and

(iv) information that is otherwise required to be re-
ported publicly.

(C) AvAILABILITY.—Upon the request of the Board, a sav-
ings and loan holding company or a subsidiary of a savings
and loan holding company shall promptly provide to the
Board any information described in clauses (i) through (iii)
of subparagraph (B).

(83) BOOKS AND RECORDS.—Each savings and loan holding
company shall maintain such books and records as may be pre-
scribed by the Board.

(4) EXAMINATIONS.—

(A) IN GENERAL.—Subject to subtitle B of the Consumer
Financial Protection Act of 2010, the Board may make ex-
aminations of a savings and loan holding company and
each subsidiary of a savings and loan holding company
system, in order to—

(i) inform the Board of—

(I) the nature of the operations and financial
condition of the savings and loan holding company
and the subsidiary;

(I) the financial, operational, and other risks
within the savings and loan holding company sys-
tem that may pose a threat to—

(aa) the safety and soundness of the savings
and loan holding company or of any deposi-
tory institution subsidiary of the savings and
loan holding company; or

(bb) the stability of the financial system of
the United States; and
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(IIT) the systems of the savings and loan holding
company for monitoring and controlling the risks
described in subclause (II); and

(i1) monitor the compliance of the savings and loan
holding company and the subsidiary with—

(I) this Act;

(IT) Federal laws that the Board has specific ju-
risdiction to enforce against the company or sub-
sidiary; and

(ITI) other than in the case of an insured deposi-
tory institution or functionally regulated sub-
sidiary, any other applicable provisions of Federal
law.

(B) USE OF REPORTS TO REDUCE EXAMINATIONS.—For
purposes of this subsection, the Board shall, to the fullest
extent possible, rely on—

(i) the examination reports made by other Federal or
State regulatory agencies relating to a savings and
loan holding company and any subsidiary; and

(i1) the reports and other information required under
paragraph (2).

(C) COORDINATION WITH OTHER REGULATORS.—The
Board shall—

(i) provide reasonable notice to, and consult with,
the appropriate Federal banking agency, the Securi-
ties and Exchange Commission, the Commodity Fu-
tures Trading Commission, or State regulatory agency,
as appropriate, for a subsidiary that is a depository in-
stitution or a functionally regulated subsidiary of a
savings and loan holding company before commencing
an examination of the subsidiary under this section;
and

(ii) to the fullest extent possible, avoid duplication of
examination activities, reporting requirements, and re-
quests for information.

(5) AGENT FOR SERVICE OF PROCESS.—The Board may require
any savings and loan holding company, or persons connected
therewith if it is not a corporation, to execute and file a pre-
scribed form of irrevocable appointment of agent for service of
process.

(6) RELEASE FROM REGISTRATION.—The Board may at any
time, upon the motion or application of the Board, release a
registered savings and loan holding company from any reg-
istration theretofore made by such company, if the Board de-
termines that such company no longer has control of any sav-
ings association.

(¢) HOLDING COMPANY ACTIVITIES.—

(1) PROHIBITED ACTIVITIES.—Except as otherwise provided in
this subsection, no savings and loan holding company and no
subsidiary which is not a savings association shall—

(A) engage in any activity or render any service for or
on behalf of a savings association subsidiary for the pur-
pose or with the effect of evading any law or regulation ap-
plicable to such savings association;
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(B) commence any business activity, other than the ac-
tivities described in paragraph (2); or

(C) continue any business activity, other than the activi-
ties described in paragraph (2), after the end of the 2-year
period beginning on the date on which such company re-
ceived approval under subsection (e) of this section to be-
come a savings and loan holding company subject to the
limitations contained in this subparagraph.

(2) EXEMPT ACTIVITIES.—The prohibitions of subparagraphs
(B) and (C) of paragraph (1) shall not apply to the following
business activities of any savings and loan holding company or
any subsidiary (of such company) which is not a savings asso-
ciation:

(A) Furnishing or performing management services for a
savings association subsidiary of such company.

(B) Conducting an insurance agency or escrow business.

(C) Holding, managing, or liquidating assets owned or
acquired from a savings association subsidiary of such
company.

(D) Holding or managing properties used or occupied by
a savings association subsidiary of such company.

(E) Acting as trustee under deed of trust.

(F) Any other activity—

(i) which the Board, by regulation, has determined
to be permissible for bank holding companies under
section 4(c) of the Bank Holding Company Act of 1956,
unless the Board, by regulation, prohibits or limits
any such activity for savings and loan holding compa-
nies; or

(i1) in which multiple savings and loan holding com-
panies were authorized (by regulation) to directly en-
gage on March 5, 1987.

(G) In the case of a savings and loan holding company,
purchasing, holding, or disposing of stock acquired in con-
nection with a qualified stock issuance if the purchase of
such stock by such savings and loan holding company is
approved by the Board pursuant to subsection (q)(1)(D).

(H) Any activity that is permissible for a financial hold-
ing company (as such term is defined under section 2(p) of
the Bank Holding Company Act of 1956 (12 U.S.C.
1841(p)) to conduct under section 4(k) of the Bank Holding
Company Act of 1956 if—

(i) the savings and loan holding company meets all
of the criteria to qualify as a financial holding com-
pany, and complies with all of the requirements appli-
cable to a financial holding company, under sections
4(1) and 4(m) of the Bank Holding Company Act and
section 804(c) of the Community Reinvestment Act of
1977 (12 U.S.C. 2903(c)) as if the savings and loan
holding company was a bank holding company; and

(ii) the savings and loan holding company conducts
the activity in accordance with the same terms, condi-
tions, and requirements that apply to the conduct of
such activity by a bank holding company under the
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Bank Holding Company Act of 1956 and the Board’s
regulations and interpretations under such Act.

(3) CERTAIN LIMITATIONS ON ACTIVITIES NOT APPLICABLE TO
CERTAIN HOLDING COMPANIES.—Notwithstanding paragraphs
(4) and (6) of this subsection, the limitations contained in sub-
paragraphs (B) and (C) of paragraph (1) shall not apply to any
savings and loan holding company (or any subsidiary of such
company) which controls—

(A) only 1 savings association, if the savings association
subsidiary of such company is a qualified thrift lender (as
determined under subsection (m)); or

(B) more than 1 savings association, if—

(i) all, or all but 1, of the savings association sub-
sidiaries of such company were initially acquired by
the company or by an individual who would be deemed
to control such company if such individual were a com-
pany—

(I) pursuant to an acquisition under section
13(c) or 13(k) of the Federal Deposit Insurance Act
or section 408(m) of the National Housing Act; or

(IT) pursuant to an acquisition in which assist-
ance was continued to a savings association under
section 13(i) of the Federal Deposit Insurance Act;
and

(ii) all of the savings association subsidiaries of such
company are qualified thrift lenders (as determined
under subsection (m)).

(4) PRIOR APPROVAL OF CERTAIN NEW ACTIVITIES REQUIRED.—

(A) IN GENERAL.—No savings and loan holding company
and no subsidiary which is not a savings association shall
commence, either de novo or by an acquisition (in whole or
in part) of a going concern, any activity described in para-
graph (2)(F)(i) of this subsection without the prior approval
of the Board.

(B) FACTORS TO BE CONSIDERED.—In considering any ap-
plication under subparagraph (A) by any savings and loan
holding company or any subsidiary of any such company
which is not a savings association, the Board shall con-
sider—

(i) whether the performance of the activity described
in such application by the company or the subsidiary
can reasonably be expected to produce benefits to the
public (such as greater convenience, increased com-
petition, or gains in efficiency) that outweigh possible
adverse effects of such activity (such as undue con-
centration of resources, decreased or unfair competi-
tion, conflicts of interest, or unsound financial prac-
tices);

(ii) the managerial resources of the companies in-
volved; and

(iii) the adequacy of the financial resources, includ-
ing capital, of the companies involved.

(C) DIRECTOR MAY DIFFERENTIATE BETWEEN NEW AND
ONGOING ACTIVITIES.—In prescribing any regulation or con-
sidering any application under this paragraph, the Board
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may differentiate between activities commenced de novo
and activities commenced by the acquisition, in whole or in
part, of a going concern.

(D) APPROVAL OR DISAPPROVAL BY ORDER.—The approval
or disapproval of any application under this paragraph by
the Board shall be made in an order issued by the Board
containing the reasons for such approval or disapproval.

(5) GRACE PERIOD TO ACHIEVE COMPLIANCE.—If any savings
association referred to in paragraph (3) fails to maintain the
status of such association as a qualified thrift lender, the
Board may allow, for good cause shown, any company that con-
trols such association (or any subsidiary of such company
which is not a savings association) up to 3 years to comply
with the limitations contained in paragraph (1)(C).

(6) SPECIAL PROVISIONS RELATING TO CERTAIN COMPANIES AF-
FECTED BY 1987 AMENDMENTS.—

(A) EXCEPTION TO 2-YEAR GRACE PERIOD FOR ACHIEVING
COMPLIANCE.—Notwithstanding paragraph (1)(C), any com-
pany which received approval under subsection (e) of this
section to acquire control of a savings association between
March 5, 1987, and August 10, 1987, shall not continue
any business activity other than an activity described in
paragraph (2) after August 10, 1987.

(B) EXEMPTION FOR ACTIVITIES LAWFULLY ENGAGED IN
BEFORE MARCH 5, 1987.—Notwithstanding paragraph (1)(C)
and subject to subparagraphs (C) and (D), any savings and
loan holding company which received approval, before
March 5, 1987, under subsection (e) of this section to ac-
quire control of a savings association may engage, directly
or through any subsidiary (other than a savings associa-
tion subsidiary of such company), in any activity in which
such company or such subsidiary was lawfully engaged on
such date.

(C) TERMINATION OF SUBPARAGRAPH (B) EXEMPTION.—The
exemption provided under subparagraph (B) for activities
engaged in by any savings and loan holding company or a
subsidiary of such company (which is not a savings asso-
ciation) which would otherwise be prohibited under para-
graph (1)(C) shall terminate with respect to such activities
of such company or subsidiary upon the occurrence (after
August 10, 1987) of any of the following:

(i) The savings and loan holding company acquires
control of a bank or an additional savings association
(other than a savings association acquired pursuant to
section 13(c) or 13(k) of the Federal Deposit Insurance
Act or section 406(f) or 408(m) of the National Housing
Act).

(i1) Any savings association subsidiary of the savings
and loan holding company fails to qualify as a domes-
tic building and loan association under section
7701(a)(19) of the Internal Revenue Code of 1986.

(iii) The savings and loan holding company engages
in any business activity—

(I) which is not described in paragraph (2); and
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(IT) in which it was not engaged on March 5,
1987.

(iv) Any savings association subsidiary of the sav-
ings and loan holding company increases the number
of locations from which such savings association con-
ducts business after March 5, 1987 (other than an in-
crease which occurs in connection with a transaction
under section 13(c) or (k) of the Federal Deposit Insur-
che Act or section 408(m) of the National Housing

ct.

(v) Any savings association subsidiary of the savings
and loan holding company permits any overdraft (in-
cluding an intraday overdraft), or incurs any such
overdraft in its account at a Federal Reserve bank, on
behalf of an affiliate, unless such overdraft is the re-
sult of an inadvertent computer or accounting error
that is beyond the control of both the savings associa-
tion subsidiary and the affiliate.

(D) ORDER TO TERMINATE SUBPARAGRAPH (B) ACTIVITY.—
Any activity described in subparagraph (B) may also be
terminated by the Board, after opportunity for hearing, if
the Board determines, having due regard for the purposes
of this Act, that such action is necessary to prevent con-
flicts of interest or unsound practices or is in the public in-
terest.

(7) FOREIGN SAVINGS AND LOAN HOLDING COMPANY.—Not-
withstanding any other provision of this section, any savings
and loan holding company organized under the laws of a for-
eign country as of June 1, 1984 (including any subsidiary
thereof which is not a savings association), which controls a
single savings association on August 10, 1987, shall not be sub-
ject to this subsection with respect to any activities of such
holding company which are conducted exclusively in a foreign
country.

(8) EXEMPTION FOR BANK HOLDING COMPANIES.—Except for
paragraph (1)(A), this subsection shall not apply to any com-
pany that is treated as a bank holding company for purposes
of section 4 of the Bank Holding Company Act of 1956, or any
of its subsidiaries.

(9) PREVENTION OF NEW AFFILIATIONS BETWEEN S&L HOLDING
COMPANIES AND COMMERCIAL FIRMS.—

(A) IN GENERAL.—Notwithstanding paragraph (3), no
company may directly or indirectly, including through any
merger, consolidation, or other type of business combina-
tion, acquire control of a savings association after May 4,
1999, unless the company is engaged, directly or indirectly
(including through a subsidiary other than a savings asso-
ciation), only in activities that are permitted—

(i) under paragraph (1)(C) or (2) of this subsection;
or

(i) for financial holding companies under section
4(k) of the Bank Holding Company Act of 1956.

(B) PREVENTION OF NEW COMMERCIAL AFFILIATIONS.—
Notwithstanding paragraph (3), no savings and loan hold-
ing company may engage directly or indirectly (including
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through a subsidiary other than a savings association) in
any activity other than as described in clauses (i) and (ii)
of subparagraph (A).

(C) PRESERVATION OF AUTHORITY OF EXISTING UNITARY
S&L HOLDING COMPANIES.—Subparagraphs (A) and (B) do
not apply with respect to any company that was a savings
and loan holding company on May 4, 1999, or that be-
comes a savings and loan holding company pursuant to an
application pending before the Office on or before that
date, and that—

(i) meets and continues to meet the requirements of
paragraph (3); and

(ii) continues to control not fewer than 1 savings as-
sociation that it controlled on May 4, 1999, or that it
acquired pursuant to an application pending before
the Office on or before that date, or the successor to
such savings association.

(D) CORPORATE REORGANIZATIONS PERMITTED.—This
paragraph does not prevent a transaction that—

(i) involves solely a company under common control
with a savings and loan holding company from acquir-
ing, directly or indirectly, control of the savings and
loan holding company or any savings association that
is already a subsidiary of the savings and loan holding
company; or

(i1) involves solely a merger, consolidation, or other
type of business combination as a result of which a
company under common control with the savings and
loan holding company acquires, directly or indirectly,
control of the savings and loan holding company or
any savings association that is already a subsidiary of
the savings and loan holding company.

(E) AUTHORITY TO PREVENT EVASIONS.—The Board may
issue interpretations, regulations, or orders that the Board
determines necessary to administer and carry out the pur-
pose and prevent evasions of this paragraph, including a
determination (in consultation with the appropriate Fed-
eral banking agency) that, notwithstanding the form of a
transaction, the transaction would in substance result in a
company acquiring control of a savings association.

(F) PRESERVATION OF AUTHORITY FOR FAMILY TRUSTS.—
Subparagraphs (A) and (B) do not apply with respect to
any trust that becomes a savings and loan holding com-
pany with respect to a savings association, if—

(i) not less than 85 percent of the beneficial owner-
ship interests in the trust are continuously owned, di-
rectly or indirectly, by or for the benefit of members
of the same family, or their spouses, who are lineal de-
scendants of common ancestors who controlled, di-
rectly or indirectly, such savings association on May 4,
1999, or a subsequent date, pursuant to an application
peléding before the Office on or before May 4, 1999;
an

(i) at the time at which such trust becomes a sav-
ings and loan holding company, such ancestors or lin-
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eal descendants, or spouses of such descendants, have
directly or indirectly controlled the savings association
continuously since May 4, 1999, or a subsequent date,
pursuant to an application pending before the Office
on or before May 4, 1999.

(d) TRANSACTIONS WITH AFFILIATES.—Transactions between any
subsidiary savings association of a savings and loan holding com-
pany and any affiliate (of such savings association subsidiary) shall
be subject to the limitations and prohibitions specified in section 11
of this Act.

(e) ACQUISITIONS.—

(1) IN GENERAL.—It shall be unlawful for—

(A) any savings and loan holding company directly or in-
directly, or through one or more subsidiaries or through
one or more transactions—

(i) to acquire, except with the prior written approval
of the Board, the control of a savings association or a
savings and loan holding company, or to retain the
control of such an association or holding company ac-
quired or retained in violation of this section as here-
tofore or hereafter in effect;

(i) to acquire, except with the prior written ap-
proval of the Board, by the process of merger, consoli-
dation, or purchase of assets, another savings associa-
tion or a savings and loan holding company, or all or
substantially all of the assets of any such association
or holding company;

(iii) to acquire, by purchase or otherwise, or to re-
tain, except with the prior written approval of the
Board, more than 5 percent of the voting shares of a
savings association not a subsidiary, or of a savings
and loan holding company not a subsidiary, or in the
case of a multiple savings and loan holding company
(other than a company described in subsection (c)(8)),
to acquire or retain, and the Board may not authorize
acquisition or retention of, more than 5 percent of the
voting shares of any company not a subsidiary which
is engaged in any business activity other than the ac-
tivities specified in subsection (c)(2). This clause shall
not apply to shares of a savings association or of a
savings and loan holding company—

(I) held as a bona fide fiduciary (whether with
or without the sole discretion to vote such shares);

(I1) held temporarily pursuant to an under-
writing commitment in the normal course of an
underwriting business;

(ITI) held in an account solely for trading pur-
poses;

(IV) over which no control is held other than
control of voting rights acquired in the normal
course of a proxy solicitation;

(V) acquired in securing or collecting a debt pre-
viously contracted in good faith, during the 2-year
period beginning on the date of such acquisition or
for such additional time (not exceeding 3 years) as
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the Board may permit if the Board determines
that such an extension will not be detrimental to
the public interest;

(VD) acquired under section 408(m) of the Na-
tional Housing Act or section 13(k) of the Federal
Deposit Insurance Act;

(VII) held by any insurance company, as defined
in section 2(a)(17) of the Investment Company Act
of 1940, except as provided in paragraph (6); or

(VIII) acquired pursuant to a qualified stock
issuance if such purchase is approved by the
Board under subsection (q)(1)(D);

except that the aggregate amount of shares held under
this clause (other than under subclauses (I), (II), (III),
(IV), and (VI)) may not exceed 15 percent of all out-
standing shares or of the voting power of a savings as-
sociation or savings and loan holding company; or
(iv) to acquire the control of an uninsured institu-
tion, or to retain for more than one year after Feb-
ruary 14, 1968, or from the date on which such control
was acquired, whichever is later, except that the
Board may upon application by such company extend
such one-year period from year to year, for an addi-
tional period not exceeding 3 years, if the Board finds
such extension is warranted and is not detrimental to
the public interest; and
(B) any other company, without the prior written ap-
proval of the Board, directly or indirectly, or through one
or more subsidiaries or through one or more transactions,
to acquire the control of one or more savings associations,
except that such approval shall not be required in connec-
tion with the control of a savings association, (i) acquired
by devise under the terms of a will creating a trust which
is excluded from the definition of “savings and loan hold-
ing company” under subsection (a) of this section, (ii) ac-
quired in connection with a reorganization in which a per-
son or group of persons, having had control of a savings
association for more than 3 years, vests control of that as-
sociation in a newly formed holding company subject to the
control of the same person or group of persons, or (iii) ac-
quired by a bank holding company that is registered
under, and subject to, the Bank Holding Company Act of
1956, or any company controlled by such bank holding
company. The Board shall approve an acquisition of a sav-
ings association under this subparagraph unless the Board
finds the financial and managerial resources and future
prospects of the company and association involved to be
such that the acquisition would be detrimental to the asso-
ciation or the insurance risk of the Deposit Insurance
Fund, and shall render a decision within 90 days after
submission to the Board of the complete record on the ap-
plication.
Consideration of the managerial resources of a company or sav-
ings association under subparagraph (B) shall include consider-
ation of the competence, experience, and integrity of the offi-
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cers, directors, and principal shareholders of the company or
association.

(2) FACTORS TO BE CONSIDERED.—The Board shall not ap-
prove any acquisition under subparagraph (A)(i) or (A)(ii), or of
more than one savings association under subparagraph (B) of
paragraph (1) of this subsection, any acquisition of stock in
connection with a qualified stock issuance, any acquisition
under paragraph (4)(A), or any transaction under section 13(k)
of the Federal Deposit Insurance Act, except in accordance
with this paragraph. In every case, the Board shall take into
consideration the financial and managerial resources and fu-
ture prospects of the company and association involved, the ef-
fect of the acquisition on the association, the insurance risk to
the Deposit Insurance Fund, and the convenience and needs of
the community to be served, and shall render a decision within
90 days after submission to the Board of the complete record
on the application. Consideration of the managerial resources
of a company or savings association shall include consideration
of the competence, experience, and integrity of the officers, di-
rectors, and principal shareholders of the company or associa-
tion. Before approving any such acquisition, except a trans-
action under section 13(k) of the Federal Deposit Insurance
Act, the Board shall request from the Attorney General and
consider any report rendered within 30 days on the competitive
factors involved. The Board shall not approve any proposed ac-
quisition—

(A) which would result in a monopoly, or which would be
in furtherance of any combination or conspiracy to monop-
olize or to attempt to monopolize the savings and loan
business in any part of the United States,

(B) the effect of which in any section of the country may
be substantially to lessen competition, or tend to create a
monopoly, or which in any other manner would be in re-
straint of trade, unless it finds that the anticompetitive ef-
fects of the proposed acquisition are clearly outweighed in
the public interest by the probable effect of the acquisition
in meeting the convenience and needs of the community to
be served,

(C) if the company fails to provide adequate assurances
to the Board that the company will make available to the
Board such information on the operations or activities of
the company, and any affiliate of the company, as the
Board determines to be appropriate to determine and en-
force compliance with this Act,

(D) in the case of an application involving a foreign
bank, if the foreign bank is not subject to comprehensive
supervision or regulation on a consolidated basis by the
appropriate authorities in the bank’s home country, or

(E) in the case of an application by a savings and loan
holding company to acquire an insured depository institu-
tion, if—

(i) the home State of the insured depository institu-
tion is a State other than the home State of the sav-
ings and loan holding company;
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(i) the applicant (including all insured depository
institutions which are affiliates of the applicant) con-
trols, or upon consummation of the transaction would
control, more than 10 percent of the total amount of
deposits of insured depository institutions in the
United States; and

(ii1) the acquisition does not involve an insured de-
pository institution in default or in danger of default,
or with respect to which the Federal Deposit Insur-
ance Corporation provides assistance under section 13
of the Federal Deposit Insurance Act (12 U.S.C. 1823).

(8) INTERSTATE ACQUISITIONS.—No acquisition shall be ap-
proved by the Board under this subsection which will result in
the formation by any company, through one or more subsidi-
aries or through one or more transactions, of a multiple sav-
ings and loan holding company controlling savings associations
in more than one State, unless—

(A) such company, or a savings association subsidiary of
such company, is authorized to acquire control of a savings
association subsidiary, or to operate a home or branch of-
fice, in the additional State or States pursuant to section
13(k) of the Federal Deposit Insurance Act;

(B) such company controls a savings association sub-
sidiary which operated a home or branch office in the addi-
tional State or States as of March 5, 1987; or

(C) the statutes of the State in which the savings asso-
ciation to be acquired is located permit a savings associa-
tion chartered by such State to be acquired by a savings
association chartered by the State where the acquiring
savings association or savings and loan holding company is
located or by a holding company that controls such a State
chartered savings association, and such statutes specifi-
cally authorize such an acquisition by language to that ef-
fect and not merely by implication.

(4) ACQUISITIONS BY CERTAIN INDIVIDUALS.—

(A) IN GENERAL.—Notwithstanding subsection (h)(2), any
director or officer of a savings and loan holding company,
or any individual who owns, controls, or holds with power
to vote (or holds proxies representing) more than 25 per-
cent of the voting shares of such holding company, may ac-
quire control of any savings association not a subsidiary of
such savings and loan holding company with the prior
written approval of the Board.

(B) TREATMENT OF CERTAIN HOLDING COMPANIES.—If any
individual referred to in subparagraph (A) controls more
than 1 savings and loan holding company or more than 1
savings association, any savings and loan holding company
controlled by such individual shall be subject to the activi-
ties limitations contained in subsection (c¢) to the same ex-
tent such limitations apply to multiple savings and loan
holding companies, unless all or all but 1 of the savings as-
sociations (including any institution deemed to be a sav-
ings association under subsection (1) of this section) con-
trolled directly or indirectly by such individual was ac-



52

quired pursuant to an acquisition described in subclause
(I) or (IT) of subsection (¢)(3)(B){1).

(5) ACQUISITIONS PURSUANT TO CERTAIN SECURITY INTER-
ESTS.—This subsection and subsection (c)(2) of this section do
not apply to any savings and loan holding company which ac-
quired the control of a savings association or of a savings and
loan holding company pursuant to a pledge or hypothecation to
secure a loan, or in connection with the liquidation of a loan,
made in the ordinary course of business. It shall be unlawful
for any such company to retain such control for more than one
year after February 14, 1968, or from the date on which such
control was acquired, whichever is later, except that the Board
may upon application by such company extend such one-year
period from year to year, for an additional period not exceeding
3 years, if the Board finds such extension is warranted and
would not be detrimental to the public interest.

(6) SHARES HELD BY INSURANCE AFFILIATES.—Shares de-
scribed in clause (iii)(VII) of paragraph (1)(A) shall not be ex-
cluded for purposes of clause (iii) of such paragraph if—

(A) all shares held under such clause (iii)(VII) by all in-
surance company affiliates of such savings association or
savings and loan holding company in the aggregate exceed
5 percent of all outstanding shares or of the voting power
of the savings association or savings and loan holding com-
pany; or

(B) such shares are acquired or retained with a view to
acquiring, exercising, or transferring control of the savings
association or savings and loan holding company.

(7) DEFINITIONS.—For purposes of paragraph (2)(E)—

(A) the terms “default”, “in danger of default”, and “in-
sured depository institution” have the same meanings as
in section 3 of the Federal Deposit Insurance Act (12
U.S.C. 1813); and

(B) the term “home State” means—

(i) with respect to a national bank, the State in
which the main office of the bank is located;

(ii) with respect to a State bank or State savings as-
sociation, the State by which the savings association is
chartered,;

(ii1)) with respect to a Federal savings association,
the State in which the home office (as defined by the
regulations of the Board of the Office of Thrift Super-
vision, or, on and after the transfer date, the Comp-
troller of the Currency) of the Federal savings associa-
tion is located; and

(iv) with respect to a savings and loan holding com-
pany, the State in which the amount of total deposits
of all insured depository institution subsidiaries of
such company was the greatest on the date on which
the company became a savings and loan holding com-
pany.

(f) DECLARATION OF DIVIDEND.—Every subsidiary savings asso-
ciation of a savings and loan holding company shall give the Board
not less than 30 days’ advance notice of the proposed declaration
by its directors of any dividend on its guaranty, permanent, or
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other nonwithdrawable stock. Such notice period shall commence to
run from the date of receipt of such notice by the Board. Any such
dividend declared within such period, or without the giving of such
notice to the Board, shall be invalid and shall confer no rights or
benefits upon the holder of any such stock.

(g) ADMINISTRATION AND ENFORCEMENT.—

(1) IN GENERAL.—[The Board]

(A) REGULATIONS AND ORDERS.—The Board is authorized
to issue such regulations and orders, including regulations
and orders relating to capital requirements for savings and
loan holding companies, as the Board deems necessary or
appropriate to enable the Board to administer and carry
out the purposes of this section, and to require compliance
therewith and prevent evasions thereof. In establishing
capital regulations pursuant to this subsection, the appro-
priate Federal banking agency shall seek to make such re-
quirements countercyclical so that the amount of capital
required to be maintained by a company increases in times
of economic expansion and decreases in times of economic
contraction, consistent with the safety and soundness of
the company.

(B) TREATMENT OF CLIENT MARGIN.—For purposes of any le-
verage-based capital rule, guideline, standard, or requirement
promulgated, prescribed, or imposed by the Board on savings
and loan holding companies, the amount of any initial margin
provided by a client of a savings and loan holding company or
affiliate thereof with respect to a centrally-cleared derivative ob-
ligation shall be deducted from the amount of any leverage ex-
posure arising from the guarantee by the savings and loan
holding company or affiliate thereof of the client’s derivative ob-
ligation to the central counterparty.

(2) INVESTIGATIONS.—The Board may make such investiga-
tions as the Board deems necessary or appropriate to deter-
mine whether the provisions of this section, and regulations
and orders thereunder, are being and have been complied with
by savings and loan holding companies and subsidiaries and
affiliates thereof. For the purpose of any investigation under
this section, the Board may administer oaths and affirmations,
issue subpenas, take evidence, and require the production of
any books, papers, correspondence, memorandums, or other
records which may be relevant or material to the inquiry. The
attendance of witnesses and the production of any such records
may be required from any place in any State. The Board may
apply to the United States district court for the judicial district
(or the United States court in any territory) in which any wit-
ness or company subpenaed resides or carries on business, for
enforcement of any subpena issued pursuant to this paragraph,
and such courts shall have jurisdiction and power to order and
require compliance.

(3) PROCEEDINGS.—(A) In any proceeding under subsection
(a)(2)(D) or under paragraph (5) of this subsection, the Board
may administer oaths and affirmations, take or cause to be
taken depositions, and issue subpenas. The Board may make
regulations with respect to any such proceedings. The attend-
ance of witnesses and the production of documents provided for
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in this paragraph may be required from any place in any State
or in any territory at any designated place where such pro-
ceeding is being conducted. Any party to such proceedings may
apply to the United States District Court for the District of Co-
lumbia, or the United States district court for the judicial dis-
trict or the United States court in any territory in which such
proceeding is being conducted, or where the witness resides or
carries on business, for enforcement of any subpena issued pur-
suant to this paragraph, and such courts shall have jurisdic-
tion and power to order and require compliance therewith. Wit-
nesses subpenaed under this section shall be paid the same
fees and mileage that are paid witnesses in the district courts
of the United States.

(B) Any hearing provided for in subsection (a)(2)(D) or under
paragraph (5) of this section shall be held in the Federal judi-
cial district or in the territory in which the principal office of
the association or other company is located unless the party af-
forded the hearing consents to another place, and shall be con-
ducted in accordance with the provisions of chapter 5 of title
5, United States Code.

(4) INJUNCTIONS.—Whenever it appears to the Board that
any person is engaged or has engaged or is about to engage in
any acts or practices which constitute or will constitute a viola-
tion of the provisions of this section or of any regulation or
order thereunder, the Board may bring an action in the proper
United States district court, or the United States court of any
territory or other place subject to the jurisdiction of the United
States, to enjoin such acts or practices, to enforce compliance
with this section or any regulation or order, or to require the
divestiture of any acquisition in violation of this section, or for
any combination of the foregoing, and such courts shall have
jurisdiction of such actions. Upon a proper showing an injunc-
tion, decree, restraining order, order of divestiture, or other ap-
propriate order shall be granted without bond.

(5) CEASE AND DESIST ORDERS.—(A) Notwithstanding any
other provision of this section, the Board may, whenever the
Board has reasonable cause to believe that the continuation by
a savings and loan holding company of any activity or of own-
ership or control of any of its noninsured subsidiaries con-
stitutes a serious risk to the financial safety, soundness, or sta-
bility of a savings and loan holding company’s subsidiary sav-
ings association and is inconsistent with the sound operation
of a savings association or with the purposes of this section or
section 8 of the Federal Deposit Insurance Act, order the sav-
ings and loan holding company or any of its subsidiaries, after
due notice and opportunity for hearing, to terminate such ac-
tivities or to terminate (within 120 days or such longer period
as the Board directs in unusual circumstances) its ownership
or control of any such noninsured subsidiary either by sale or
by distribution of the shares of the subsidiary to the share-
holders of the savings and loan holding company. Such dis-
tribution shall be pro rata with respect to all of the share-
holders of the distributing savings and loan holding company,
and the holding company shall not make any charge to its
shareholders arising out of such a distribution.
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(B) The Board may in the discretion of the Board apply to
the United States district court within the jurisdiction of which
the principal office of the company is located, for the enforce-
ment of any effective and outstanding order issued under this
section, and such court shall have jurisdiction and power to
order and require compliance therewith. Except as provided in
subsection (j), no court shall have jurisdiction to affect by in-
junction or otherwise the issuance or enforcement of any notice
or order under this section, or to review, modify, suspend, ter-
minate, or set aside any such notice or order.

(h) PROHIBITED AcTS.—It shall be unlawful for—

(1) any savings and loan holding company or subsidiary
thereof, or any director, officer, employee, or person owning,
controlling, or holding with power to vote, or holding proxies
representing, more than 25 percent of the voting shares, of
such holding company or subsidiary, to hold, solicit, or exercise
any proxies in respect of any voting rights in a savings associa-
tion which is a mutual association;

(2) any director or officer of a savings and loan holding com-
pany, or any individual who owns, controls, or holds with
power to vote (or holds proxies representing) more than 25 per-
cent of the voting shares of such holding company, to acquire
control of any savings association not a subsidiary of such sav-
ings and loan holding company, unless such acquisition is ap-
proved by the Board pursuant to subsection (e)(4); or

(3) any individual, except with the prior approval of the
Board, to serve or act as a director, officer, or trustee of, or be-
come a partner in, any savings and loan holding company after
having been convicted of any criminal offense involving dishon-
esty or breach of trust.

(i) PENALTIES.—

(1) CRIMINAL PENALTY.—(A) Whoever knowingly violates any
provision of this section or being a company, violates any regu-
lation or order issued by the Board under this section, shall be
imprisoned not more than 1 year, fined not more than
$100,000 per day for each day during which the violation con-
tinues, or both.

(B) Whoever, with the intent to deceive, defraud, or profit
significantly, knowingly violates any provision of this section
shall be fined not more than $1,000,000 per day for each day
during which the violation continues, imprisoned not more
than 5 years, or both.

(2) CIVIL MONEY PENALTY.—

(A) PENALTY.—Any company which violates, and any
person who participates in a violation of, any provision of
this section, or any regulation or order issued pursuant
thereto, shall forfeit and pay a civil penalty of not more
than $25,000 for each day during which such violation con-
tinues.

(B) ASSESSMENT.—Any penalty imposed under subpara-
graph (A) may be assessed and collected by the Board in
the manner provided in subparagraphs (E), (F), (G), and (I)
of section 8(i)(2) of the Federal Deposit Insurance Act for
penalties imposed (under such section) and any such as-
sessment shall be subject to the provisions of such section.
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(C) HEARING.—The company or other person against
whom any civil penalty is assessed under this paragraph
shall be afforded a hearing if such company or person sub-
mits a request for such hearing within 20 days after the
issuance of the notice of assessment. Section 8(h) of the
Federal Deposit Insurance Act shall apply to any pro-
ceeding under this paragraph.

(D) D1sBURSEMENT.—AIl penalties collected under au-
thority of this paragraph shall be deposited into the Treas-
ury.

(E) VIOLATE DEFINED.—For purposes of this section, the
term “violate” includes any action (alone or with another
or others) for or toward causing, bringing about, partici-
pating in, counseling, or aiding or abetting a violation.

(F) REGULATIONS.—The Board shall prescribe regula-
tions establishing such procedures as may be necessary to
carry out this paragraph.

(3) CIVIL MONEY PENALTY.—

(A) PENALTY.—Any company which violates, and any
person who participates in a violation of, any provision of
this section, or any regulation or order issued pursuant
thereto, shall forfeit and pay a civil penalty of not more
than $25,000 for each day during which such violation con-
tinues.

(B) ASSESSMENT; ETC.—Any penalty imposed under sub-
paragraph (A) may be assessed and collected by the Board
in the manner provided in subparagraphs (E), (F), (G), and
(I) of section 8(i)(2) of the Federal Deposit Insurance Act
for penalties imposed (under such section) and any such
assessment shall be subject to the provisions of such sec-
tion.

(C) HEARING.—The company or other person against
whom any penalty is assessed under this paragraph shall
be afforded an agency hearing if such company or person
submits a request for such hearing within 20 days after
the issuance of the notice of assessment. Section 8(h) of
the Federal Deposit Insurance Act shall apply to any pro-
ceeding under this paragraph.

(D) D1sBURSEMENT.—AIl penalties collected under au-
thority of this paragraph shall be deposited into the Treas-
ury.

(E) VIOLATE DEFINED.—For purposes of this section, the
term “violate” includes any action (alone or with another
or others) for or toward causing, bringing about, partici-
pating in, counseling, or aiding or abetting a violation.

(F) REGULATIONS.—The Board shall prescribe regula-
tions establishing such procedures as may be necessary to
carry out this paragraph.

(4) NOTICE UNDER THIS SECTION AFTER SEPARATION FROM
SERVICE.—The resignation, termination of employment or par-
ticipation, or separation of an institution-affiliated party (with-
in the meaning of section 3(u) of the Federal Deposit Insurance
Act) with respect to a savings and loan holding company or
subsidiary thereof (including a separation caused by the
deregistration of such a company or such a subsidiary) shall
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not affect the jurisdiction and authority of the Board to issue
any notice and proceed under this section against any such
party, if such notice is served before the end of the 6-year pe-
riod beginning on the date such party ceased to be such a
party with respect to such holding company or its subsidiary
(whether such date occurs before, on, or after the date of the
enactment of this paragraph).

(j) JuDpICIAL REVIEW.—Any party aggrieved by an order of the
Board under this section may obtain a review of such order by fil-
ing in the court of appeals of the United States for the circuit in
which the principal office of such party is located, or in the United
States Court of Appeals for the District of Columbia Circuit, within
30 days after the date of service of such order, a written petition
praying that the order of the Board be modified, terminated, or set
aside. A copy of the petition shall be forthwith transmitted by the
clerk of the court to the Board, and thereupon the Board shall file
in the court the record in the proceeding, as provided in section
2112 of title 28, United States Code. Upon the filing of such peti-
tion, such court shall have jurisdiction, which upon the filing of the
record shall be exclusive, to affirm, modify, terminate, or set aside,
in whole or in part, the order of the Board. Review of such pro-
ceedings shall be had as provided in chapter 7 of title 5, United
States Code. The judgment and decree of the court shall be final,
except that the same shall be subject to review by the Supreme
Court upon certiorari as provided in section 1254 of title 28, United
States Code.

(k) SAVINGS CLAUSE.—Nothing contained in this section, other
than any transaction approved under subsection (e)(2) of this sec-
tion or section 13 of the Federal Deposit Insurance Act, shall be in-
terpreted or construed as approving any act, action, or conduct
which is or has been or may be in violation of existing law, nor
shall anything herein contained constitute a defense to any action,
suit, or proceeding pending or hereafter instituted on account of
any act, action, or conduct in violation of the antitrust laws.

(1) TREATMENT OF FDIC INSURED STATE SAVINGS BANKS AND Co-
OPERATIVE BANKS AS SAVINGS ASSOCIATIONS.—

(1) IN GENERAL.—Notwithstanding any other provision of
law, a savings bank (as defined in section 3(g) of the Federal
Deposit Insurance Act) and a cooperative bank that is an in-
sured bank (as defined in section 3(h) of the Federal Deposit
Insurance Act) upon application shall be deemed to be a sav-
ings association for the purpose of this section, if the appro-
priate Federal banking agency determines that such bank is a
qualified thrift lender (as determined under subsection (m)).

(2) FAILURE TO MAINTAIN QUALIFIED THRIFT LENDER STA-
TUS.—If any savings bank which is deemed to be a savings as-
sociation under paragraph (1) subsequently fails to maintain
its status as a qualified thrift lender, as determined by the ap-
propriate Federal banking agency, such bank may not there-
after be a qualified thrift lender for a period of 5 years.

(m) QUALIFIED THRIFT LENDER TEST.—

(1) IN GENERAL.—Except as provided in paragraphs (2) and
(7), any savings association is a qualified thrift lender if—
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(A) the savings association qualifies as a domestic build-
ing and loan association, as such term is defined in section
7701(a)(19) of the Internal Revenue Code of 1986; or

(B)d) the savings association’s qualified thrift invest-
ments equal or exceed 65 percent of the savings associa-
tion’s portfolio assets; and

(i1) the savings association’s qualified thrift investments
continue to equal or exceed 65 percent of the savings asso-
ciation’s portfolio assets on a monthly average basis in 9
out of every 12 months.

(2) EXCEPTIONS GRANTED BY DIRECTOR.—Notwithstanding
paragraph (1), the appropriate Federal banking agency may
grant such temporary and limited exceptions from the min-
imum actual thrift investment percentage requirement con-
tained in such paragraph as the appropriate Federal banking
agency deems necessary if—

(A) the appropriate Federal banking agency determines
that extraordinary circumstances exist, such as when the
effects of high interest rates reduce mortgage demand to
such a degree that an insufficient opportunity exists for a
savings association to meet such investment requirements;
or

(B) the appropriate Federal banking agency determines
that—

(i) the grant of any such exception will significantly
facilitate an acquisition under section 13(c) or 13(k) of
the Federal Deposit Insurance Act;

(i) the acquired association will comply with the
transition requirements of paragraph (7)(B), as if the
date of the exemption were the starting date for the
transition period described in that paragraph; and

(iii) the appropriate Federal banking agency deter-
mines that the exemption will not have an undue ad-
verse effect on competing savings associations in the
relevant market and will further the purposes of this
subsection.

(3) FAILURE TO BECOME AND REMAIN A QUALIFIED THRIFT
LENDER.—

(A) IN GENERAL.—A savings association that fails to be-
come or remain a qualified thrift lender shall immediately
be subject to the restrictions under subparagraph (B).

(B) RESTRICTIONS APPLICABLE TO SAVINGS ASSOCIATIONS
THAT ARE NOT QUALIFIED THRIFT LENDERS.—

(i) RESTRICTIONS EFFECTIVE IMMEDIATELY.—The fol-
lowing restrictions shall apply to a savings association
beginning on the date on which the savings associa-
tion should have become or ceases to be a qualified
thrift lender:

(I) ActiviTiEs.—The savings association shall
not make any new investment (including an in-
vestment in a subsidiary) or engage, directly or in-
directly, in any other new activity unless that in-
vestment or activity would be permissible for the
savings association if it were a national bank, and
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is also permissible for the savings association as a
savings association.

(IT) BRANCHING.—The savings association shall
not establish any new branch office at any loca-
tion at which a national bank located in the sav-
ings association’s home State may not establish a
branch office. For purposes of this subclause, a
savings association’s home State is the State in
which the savings association’s total deposits were
largest on the date on which the savings associa-
tion should have become or ceased to be a quali-
fied thrift lender.

(ITIT) DivipENDS.—The savings association may
not pay dividends, except for dividends that—

(aa) would be permissible for a national
bank;

(bb) are necessary to meet obligations of a
company that controls such savings associa-
tion; and

(cc) are specifically approved by the Comp-
troller of the Currency and the Board after a
written request submitted to the Comptroller
of the Currency and the Board by the savings
association not later than 30 days before the
date of the proposed payment.

(IV) REGULATORY AUTHORITY.—A savings asso-
ciation that fails to become or remain a qualified
thrift lender shall be deemed to have violated sec-
tion 5 of the Home Owners’ Loan Act (12 U.S.C.
1464) and subject to actions authorized by section
5(d) of the Home Owners’ Loan Act (12 U.S.C.
1464(d)).

(ii) ADDITIONAL RESTRICTIONS EFFECTIVE AFTER 3
YEARS.—Beginning 3 years after the date on which a
savings association should have become a qualified
thrift lender, or the date on which the savings associa-
tion ceases to be a qualified thrift lender, as applica-
ble, the savings association shall not retain any in-
vestment (including an investment in any subsidiary)
or engage, directly or indirectly, in any activity, unless
that investment or activity—

(I) would be permissible for the savings associa-
tion if it were a national bank; and

(II) is permissible for the savings association as
a savings association.

(C) HOLDING COMPANY REGULATION.—Any company that
controls a savings association that is subject to any provi-
sion of subparagraph (B) shall, within one year after the
date on which the savings association should have become
or ceases to be a qualified thrift lender, register as and be
deemed to be a bank holding company subject to all of the
provisions of the Bank Holding Company Act of 1956, sec-
tion 8 of the Federal Deposit Insurance Act, and other
statutes applicable to bank holding companies, in the same
manner and to the same extent as if the company were a
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bank holding company and the savings association were a
bank, as those terms are defined in the Bank Holding
Company Act of 1956.

(D) REQUALIFICATION.—A savings association that
should have become or ceases to be a qualified thrift lend-
er shall not be subject to subparagraph (B) or (C) if the
savings association becomes a qualified thrift lender by
meeting the qualified thrift lender requirement in para-
graph (1) on a monthly average basis in 9 out of the pre-
ceding 12 months and remains a qualified thrift lender. If
the savings association (or any savings association that ac-
quired all or substantially all of its assets from that sav-
ings association) at any time thereafter ceases to be a
qualified thrift lender, it shall immediately be subject to
all provisions of subparagraphs (B) and (C) as if all the pe-
riod(s1 described in subparagraphs (B)@ii) and (C) had ex-
pired.

(E) EXEMPTION FOR SPECIALIZED SAVINGS ASSOCIATIONS
SERVING CERTAIN MILITARY PERSONNEL.—Subparagraph (A)
shall not apply to a savings association subsidiary of a sav-
ings and loan holding company if at least 90 percent of the
customers of the savings and loan holding company and its
subsidiaries and affiliates are active or former members in
the United States military services or the widows, wid-
owers, divorced spouses, or current or former dependents
of such members.

(F) EXEMPTION FOR CERTAIN FEDERAL SAVINGS ASSOCIA-
TIONS.—This paragraph shall not apply to any Federal
savings association in existence as a Federal savings asso-
ciation on the date of enactment of the Financial Institu-
tions Reform, Recovery, and Enforcement Act of 1989—

(i) that was chartered before October 15, 1982, as a
savings bank or a cooperative bank under State law;
or

(i) that acquired its principal assets from an asso-
ciation that was chartered before October 15, 1982, as
a savings bank or a cooperative bank under State law.

(G) NO CIRCUMVENTION OF EXIT MORATORIUM.—Subpara-
graph (A) of this paragraph shall not be construed as per-
mitting any insured depository institution to engage in any
conversion transaction prohibited under section 5(d) of the
Federal Deposit Insurance Act.

(4) DEFINITIONS.—For purposes of this subsection, the fol-
lowing definitions shall apply:

(A) ACTUAL THRIFT INVESTMENT PERCENTAGE.—The term
“actual thrift investment percentage” means the percent-
age determined by dividing—

(i) the amount of a savings association’s qualified
thrift investments, by

(i) the amount of the savings association’s portfolio
assets.

(B) PORTFOLIO ASSETS.—The term “portfolio assets”
means, with respect to any savings association, the total
assets of the savings association, minus the sum of—

(i) goodwill and other intangible assets;
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(ii) the value of property used by the savings asso-
ciation to conduct its business; and

(iii) liquid assets of the type required to be main-
tained under section 6 of the Home Owners’ Loan Act,
as in effect on the day before the date of the enact-
ment of the Financial Regulatory Relief and Economic
Efficiency Act of 2000, in an amount not exceeding the
amount equal to 20 percent of the savings association’s
total assets.

(C) QUALIFIED THRIFT INVESTMENTS.—

(i) IN GENERAL.—The term “qualified thrift invest-
ments” means, with respect to any savings association,
the assets of the savings association that are described
in clauses (i1) and (iii).

(ii) ASSETS INCLUDIBLE WITHOUT LIMIT.—The fol-
lowing assets are described in this clause for purposes
of clause (1):

(I) The aggregate amount of loans held by the
savings association that were made to purchase,
refinance, construct, improve, or repair domestic
residential housing or manufactured housing.

(IT) Home-equity loans.

(IIT) Securities backed by or representing an in-
terest in mortgages on domestic residential hous-
ing or manufactured housing.

(IV) EXISTING OBLIGATIONS OF DEPOSIT INSUR-
ANCE AGENCIES.—Direct or indirect obligations of
the Federal Deposit Insurance Corporation or the
Federal Savings and Loan Insurance Corporation
issued in accordance with the terms of agreements
entered into prior to July 1, 1989, for the 10-year
period beginning on the date of issuance of such
obligations.

(V) NEW OBLIGATIONS OF DEPOSIT INSURANCE
AGENCIES.—Obligations of the Federal Deposit In-
surance Corporation, the Federal Savings and
Loan Insurance Corporation, the FSLIC Resolu-
tion Fund, and the Resolution Trust Corporation
issued in accordance with the terms of agreements
entered into on or after July 1, 1989, for the 5-
year period beginning on the date of issuance of
such obligations.

(VI) Shares of stock issued by any Federal home
loan bank.

(VII) Loans for educational purposes, loans to
small businesses, and loans made through credit
cards or credit card accounts.

(iii) ASSETS INCLUDIBLE SUBJECT TO PERCENTAGE RE-
STRICTION.—The following assets are described in this
clause for purposes of clause (i):

(I) 50 percent of the dollar amount of the resi-
dential mortgage loans originated by such savings
association and sold within 90 days of origination.

(IT) Investments in the capital stock or obliga-
tions of, and any other security issued by, any
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service corporation if such service corporation de-
rives at least 80 percent of its annual gross reve-
nues from activities directly related to purchasing,
refinancing, constructing, improving, or repairing
domestic residential real estate or manufactured
housing.

(III) 200 percent of the dollar amount of loans
and investments made to acquire, develop, and
construct 1- to 4-family residences the purchase
price of which is or is guaranteed to be not greater
than 60 percent of the median value of com-
parable newly constructed 1- to 4-family resi-
dences within the local community in which such
real estate is located, except that not more than
25 percent of the amount included under this sub-
clause may consist of commercial properties re-
lated to the development if those properties are di-
rectly related to providing services to residents of
the development.

(IV) 200 percent of the dollar amount of loans
for the acquisition or improvement of residential
real property, churches, schools, and nursing
homes located within, and loans for any other pur-
pose to any small businesses located within any
area which has been identified by the appropriate
Federal banking agency, in connection with any
review or examination of community reinvestment
practices, as a geographic area or neighborhood in
which the credit needs of the low- and moderate-
income residents of such area or neighborhood are
not being adequately met.

(V) Loans for the purchase or construction of
churches, schools, nursing homes, and hospitals,
other than those qualifying under clause (IV), and
loans for the improvement and upkeep of such
properties.

(VD) Loans for personal, family, or household
purposes (other than loans for personal, family, or
household purposes described in clause (ii)(VII)).

(VII) Shares of stock issued by the Federal
Home Loan Mortgage Corporation or the Federal
National Mortgage Association.

(iv) PERCENTAGE RESTRICTION APPLICABLE TO CER-
TAIN ASSETS.—The aggregate amount of the assets de-
scribed in clause (iii) which may be taken into account
in determining the amount of the qualified thrift in-
vestments of any savings association shall not exceed
the amount which is equal to 20 percent of a savings
association’s portfolio assets.

(v) The term “qualified thrift investments” ex-

cludes—

(I) except for home equity loans, that portion of
any loan or investment that is used for any pur-
pose other than those expressly qualifying under
any subparagraph of clause (ii) or (iii); or
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(II) goodwill or any other intangible asset.

(D) CrREDIT CARD.—The appropriate Federal banking
agency shall issue such regulations as may be necessary to
define the term “credit card”.

(E) SmALL BUSINESS.—The appropriate Federal banking
agency shall issue such regulations as may be necessary to
define the term “small business”.

(5) CONSISTENT ACCOUNTING REQUIRED.—

(A) In determining the amount of a savings association’s
portfolio assets, the assets of any subsidiary of the savings
association shall be consolidated with the assets of the sav-
ings association if—

(i) Assets of the subsidiary are consolidated with the
assets of the savings association in determining the
savings association’s qualified thrift investments; or

(i1) Residential mortgage loans originated by the
subsidiary are included pursuant to paragraph
(4)(O)(ii)I) in determining the savings association’s
qualified thrift investments.

(B) In determining the amount of a savings association’s
portfolio assets and qualified thrift investments, consistent
accounting principles shall be applied.

(6) SPECIAL RULES FOR PUERTO RICO AND VIRGIN ISLANDS SAV-
INGS ASSOCIATIONS.—

(A) PUERTO RICO SAVINGS ASSOCIATIONS.—With respect
to any savings association headquartered and operating
primarily in Puerto Rico—

(i) the term “qualified thrift investments” includes,
in addition to the items specified in paragraph (4)—

(I) the aggregate amount of loans for personal,
family, educational, or household purposes made
to persons residing or domiciled in the Common-
wealth of Puerto Rico; and

(IT) the aggregate amount of loans for the acqui-
sition or improvement of churches, schools, or
nursing homes, and of loans to small businesses,
located within the Commonwealth of Puerto Rico;
and

(ii) the aggregate amount of loans related to the pur-
chase, acquisition, development and construction of 1-
to 4-family residential real estate—

(I) which is located within the Commonwealth
of Puerto Rico; and

(IT) the value of which (at the time of acquisi-
tion or upon completion of the development and
construction) is below the median value of newly
constructed 1- to 4-family residences in the Com-
monwealth of Puerto Rico, which may be taken
into account in determining the amount of the
qualified thrift investments and of such savings
association shall be doubled.

(B) VIRGIN ISLANDS SAVINGS ASSOCIATIONS.—With re-
spect to any savings association headquartered and oper-
ating primarily in the Virgin Islands—
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(i) the term “qualified thrift investments” includes,
in addition to the items specified in paragraph (4)—

(I) the aggregate amount of loans for personal,
family, educational, or household purposes made
to persons residing or domiciled in the Virgin Is-
lands; and

(IT) the aggregate amount of loans for the acqui-
sition or improvement of churches, schools, or
nursing homes, and of loans to small businesses,
located within the Virgin Islands; and

(i1) the aggregate amount of loans related to the pur-
chase, acquisition, development and construction of 1-
to 4-family residential real estate—

(I) which is located within the Virgin Islands;
and

(IT) the value of which (at the time of acquisi-
tion or upon completion of the development and
construction) is below the median value of newly
constructed 1- to 4-family residences in the Virgin
Islands, which may be taken into account in deter-
mining the amount of the qualified thrift invest-
ments and of such savings association shall be
doubled.

(7) TRANSITIONAL RULE FOR CERTAIN SAVINGS ASSOCIA-
TIONS.—

(A) IN GENERAL.—If any Federal savings association in
existence as a Federal savings association on the date of
enactment of the Financial Institutions Reform, Recovery,
and Enforcement Act of 1989—

(i) that was chartered as a savings bank or a cooper-
ative bank under State law before October 15, 1982; or

(i) that acquired its principal assets from an asso-
ciation that was chartered before October 15, 1982, as
a savings bank or a cooperative bank under State law,

meets the requirements of subparagraph (B), such savings
association shall be treated as a qualified thrift lender dur-
ing the period ending on September 30, 1995.

(B) SUBPARAGRAPH (B) REQUIREMENTS.—A savings asso-
ciation meets the requirements of this subparagraph if, in
the determination of the appropriate Federal banking
agency—

(i) the actual thrift investment percentage of such
association does not, after the date of enactment of the
Financial Institutions Reform, Recovery, and Enforce-
ment Act of 1989, decrease below the actual thrift in-
vestment percentage of such association on July 15,
1989; and

(i1) the amount by which—

(I) the actual thrift investment percentage of
such association at the end of each period de-
scribed in the following table, exceeds

(IT) the actual thrift investment percentage of
such association on July 15, 1989,

is equal to or greater than the applicable percentage
(as determined under the following table) of the
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amount by which 70 percent exceeds the actual thrift
investment percentage of such association on such
date of enactment:

For the following The applicable

period: percentage is:
July 1, 1991-September 30, 1992 25 percent
October 1, 1992-March 31, 1994 ............... 50 percent
April 1, 1994—September 30, 1995 75 percent
Thereafter .........cccccveeiieiriiieeeeee e 100 percent

(C) For purposes of this paragraph, the actual thrift in-
vestment percentage of an association on July 15, 1989,
shall be determined by applying the definition of “actual
thrift investment percentage” that takes effect on July 1,
1991.

(n) TYING RESTRICTIONS.—A savings and loan holding company
and any of its affiliates shall be subject to section 5(q) and regula-
tions prescribed under such section, in connection with transactions
involving the products or services of such company or affiliate and
those of an affiliated savings association as if such company or af-
filiate were a savings association.

(o) MuTUAL HOLDING COMPANIES.—

(1) IN GENERAL.—A savings association operating in mutual
form may reorganize so as to become a holding company by—

(A) chartering an interim savings association, the stock
of which is to be wholly owned, except as otherwise pro-
vided in this section, by the mutual association; and

(B) transferring the substantial part of its assets and li-
abilities, including all of its insured liabilities, to the in-
terim savings association.

(2) DIRECTORS AND CERTAIN ACCOUNT HOLDERS' APPROVAL OF
PLAN REQUIRED.—A reorganization is not authorized under this
subsection unless—

(A) a plan providing for such reorganization has been ap-
proved by a majority of the board of directors of the mu-
tual savings association; and

(B) in the case of an association in which holders of ac-
counts and obligors exercise voting rights, such plan has
been submitted to and approved by a majority of such indi-
viduals at a meeting held at the call of the directors in ac-
cordance with the procedures prescribed by the associa-
tion’s charter and bylaws.

(3) NOTICE TO THE DIRECTOR; DISAPPROVAL PERIOD.—

(A) NOTICE REQUIRED.—At least 60 days prior to taking
any action described in paragraph (1), a savings associa-
tion seeking to establish a mutual holding company shall
provide written notice to the Board. The notice shall con-
tain such relevant information as the Board shall require
by regulation or by specific request in connection with any
particular notice.

(B) TRANSACTION ALLOWED IF NOT DISAPPROVED.—Unless
the Board within such 60-day notice period disapproves
the proposed holding company formation, or extends for
another 30 days the period during which such disapproval
may be issued, the savings association providing such no-
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tice may proceed with the transaction, if the requirements
of paragraph (2) have been met.

(C) GROUNDS FOR DISAPPROVAL.—The Board may dis-
approve any proposed holding company formation only if—

(i) such disapproval is necessary to prevent unsafe
or unsound practices;

(i) the financial or management resources of the
savings association involved warrant disapproval;

(iii) the savings association fails to furnish the infor-
mation required under subparagraph (A); or

(iv) the savings association fails to comply with the
requirement of paragraph (2).

(D) RETENTION OF CAPITAL ASSETS.—In connection with
the transaction described in paragraph (1), a savings asso-
ciation may, subject to the approval of the Board, retain
capital assets at the holding company level to the extent
that such capital exceeds the association’s capital require-
ment established by the Board pursuant to subsections (s)
and (t) of section 5.

(4) OWNERSHIP.—

(A) IN GENERAL.—Persons having ownership rights in
the mutual association pursuant to section 5(b)(1)(B) of
this Act or State law shall have the same ownership rights
with respect to the mutual holding company.

(B) HOLDERS OF CERTAIN ACCOUNTS.—Holders of sav-
ings, demand or other accounts of—

(i) a savings association chartered as part of a trans-
action described in paragraph (1); or
(i) a mutual savings association acquired pursuant
to paragraph (5)(B),
shall have the same ownership rights with respect to the
mutual holding company as persons described in subpara-
graph (A) of this paragraph.
(5) PERMITTED ACTIVITIES.—A mutual holding company may
engage only in the following activities:

(A) Investing in the stock of a savings association.

(B) Acquiring a mutual association through the merger
of such association into a savings association subsidiary of
such holding company or an interim savings association
subsidiary of such holding company.

(C) Subject to paragraph (6), merging with or acquiring
another holding company, one of whose subsidiaries is a
savings association.

(D) Investing in a corporation the capital stock of which
is available for purchase by a savings association under
Federal law or under the law of any State where the sub-
sidiary savings association or associations have their home
offices.

(E) Engaging in the activities described in subsection
(c)(2) or (c)(9)(A)i).

(6) LIMITATIONS ON CERTAIN ACTIVITIES OF ACQUIRED HOLD-
ING COMPANIES.—

(A) NEwW ACTIVITIES.—If a mutual holding company ac-
quires or merges with another holding company under
paragraph (5)(C), the holding company acquired or the
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holding company resulting from such merger or acquisition
may only invest in assets and engage in activities which
are authorized under paragraph (5).

(B) GRACE PERIOD FOR DIVESTING PROHIBITED ASSETS OR
DISCONTINUING PROHIBITED ACTIVITIES.—Not later than 2
years following a merger or acquisition described in para-
graph (5)(C), the acquired holding company or the holding
company resulting from such merger or acquisition shall—

(i) dispose of any asset which is an asset in which
a mutual holding company may not invest under para-
graph (5); and

(i1) cease any activity which is an activity in which
a mutual holding company may not engage under
paragraph (5).

(7) REGULATION.—A mutual holding company shall be char-
tered by the Board and shall be subject to such regulations as
the Board may prescribe. Unless the context otherwise re-
quires, a mutual holding company shall be subject to the other
requirements of this section regarding regulation of holding
companies.

(8) CAPITAL IMPROVEMENT.—

(A) PLEDGE OF STOCK OF SAVINGS ASSOCIATION SUB-
SIDIARY.—This section shall not prohibit a mutual holding
company from pledging all or a portion of the stock of a
savings association chartered as part of a transaction de-
scribed in paragraph (1) to raise capital for such savings
association.

(B) ISSUANCE OF NONVOTING SHARES.—This section shall
not prohibit a savings association chartered as part of a
transaction described in paragraph (1) from issuing any
nonvoting shares or less than 50 percent of the voting
shares of such association to any person other than the
mutual holding company.

(9) INSOLVENCY AND LIQUIDATION.—

(A) IN GENERAL.—Notwithstanding any provision of law,
upon—

(i) the default of any savings association—

(I) the stock of which is owned by any mutual
holding company; and

(I) which was chartered in a transaction de-
scribed in paragraph (1);

(i1) the default of a mutual holding company; or

(iii) a foreclosure on a pledge by a mutual holding
company described in paragraph (8)(A),

a trustee shall be appointed receiver of such mutual hold-
ing company and such trustee shall have the authority to
liquidate the assets of, and satisfy the liabilities of, such
mutual holding company pursuant to title 11, United
States Code.

(B) DISTRIBUTION OF NET PROCEEDS.—Except as provided
in subparagraph (C), the net proceeds of any liquidation of
any mutual holding company pursuant to subparagraph
(A) shall be transferred to persons who hold ownership in-
terests in such mutual holding company.
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(C) RECOVERY BY CORPORATION.—If the Corporation in-
curs a loss as a result of the default of any savings associa-
tion subsidiary of a mutual holding company which is lig-
uidated pursuant to subparagraph (A), the Corporation
shall succeed to the ownership interests of the depositors
of such savings association in the mutual holding com-
pany, to the extent of the Corporation’s loss.

(10) DEFINITIONS.—For purposes of this subsection—

(A) MUTUAL HOLDING COMPANY.—The term “mutual
holding company” means a corporation organized as a
holding company under this subsection.

(B) MUTUAL ASSOCIATION.—The term “mutual associa-
tion” means a savings association which is operating in
mutual form.

(C) DEFAULT.—The term “default” means an adjudica-
tion or other official determination of a court of competent
jurisdiction or other public authority pursuant to which a
conservator, receiver, or other legal custodian is appointed.

(11) DIVIDENDS.—

(A) DECLARATION OF DIVIDENDS.—

(i) ADVANCE NOTICE REQUIRED.—Each subsidiary of
a mutual holding company that is a savings associa-
tion shall give the appropriate Federal banking agency
and the Board notice not later than 30 days before the
date of a proposed declaration by the board of direc-
tors of the savings association of any dividend on the
guaranty, permanent, or other nonwithdrawable stock
of the savings association.

(ii) INVALID DIVIDENDS.—Any dividend described in
clause (i) that is declared without giving notice to the
appropriate Federal banking agency and the Board
under clause (i), or that is declared during the 30-day
period preceding the date of a proposed declaration for
which notice is given to the appropriate Federal bank-
ing agency and the Board under clause (i), shall be in-
valid and shall confer no rights or benefits upon the
holder of any such stock.

(B) WAIVER OF DIVIDENDS.—A mutual holding company
may waive the right to receive any dividend declared by a
subsidiary of the mutual holding company, if—

(i) no insider of the mutual holding company, asso-
ciate of an insider, or tax-qualified or non-tax-qualified
employee stock benefit plan of the mutual holding
company holds any share of the stock in the class of
stock to which the waiver would apply; or

(ii) the mutual holding company gives written notice
to the Board of the intent of the mutual holding com-
pany to waive the right to receive dividends, not later
than 30 days before the date of the proposed date of
payment of the dividend, and the Board does not ob-
ject to the waiver.

(C) RESOLUTION INCLUDED IN WAIVER NOTICE.—A notice
of a waiver under subparagraph (B) shall include a copy
of the resolution of the board of directors of the mutual
holding company, in such form and substance as the Board
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may determine, together with any supporting materials re-
lied upon by the board of directors of the mutual holding
company, concluding that the proposed dividend waiver is
consistent with the fiduciary duties of the board of direc-
tors to the mutual members of the mutual holding com-
pany.

(D) STANDARDS FOR WAIVER OF DIVIDEND.—The Board
may not object to a waiver of dividends under subpara-
graph (B) if—

(i) the waiver would not be detrimental to the safe
and sound operation of the savings association;

(i1) the board of directors of the mutual holding com-
pany expressly determines that a waiver of the divi-
dend by the mutual holding company is consistent
with the fiduciary duties of the board of directors to
the mutual members of the mutual holding company;
and

(iii) the mutual holding company has, prior to De-
cember 1, 2009—

(I) reorganized into a mutual holding company
under subsection (0);

(IT) issued minority stock either from its mid-
tier stock holding company or its subsidiary stock
savings association; and

(IIT) waived dividends it had a right to receive
from the subsidiary stock savings association.

(E) VALUATION.—

(i) IN GENERAL.—The appropriate Federal banking
agency shall consider waived dividends in determining
an appropriate exchange ratio in the event of a full
conversion to stock form.

(i1) EXCEPTION.—In the case of a savings association
that has reorganized into a mutual holding company,
has issued minority stock from a mid-tier stock hold-
ing company or a subsidiary stock savings association
of the mutual holding company, and has waived divi-
dends it had a right to receive from a subsidiary sav-
ings association before December 1, 2009, the appro-
priate Federal banking agency shall not consider
waived dividends in determining an appropriate ex-
change ratio in the event of a full conversion to stock
form.

(p) HOLDING COMPANY ACTIVITIES CONSTITUTING SERIOUS RISK
TO SUBSIDIARY SAVINGS ASSOCIATION.—

(1) DETERMINATION AND IMPOSITION OF RESTRICTIONS.—If the
Board or the appropriate Federal banking agency for the sav-
ings association determines that there is reasonable cause to
believe that the continuation by a savings and loan holding
company of any activity constitutes a serious risk to the finan-
cial safety, soundness, or stability of a savings and loan hold-
ing company’s subsidiary savings association, the Board may
impose such restrictions as the Board, in consultation with the
appropriate Federal banking agency for the savings association
determines to be necessary to address such risk. Such restric-
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tions shall be issued in the form of a directive to the holding
company and any of its subsidiaries, limiting—

(A) the payment of dividends by the savings association;

(B) transactions between the savings association, the
holding company, and the subsidiaries or affiliates of ei-
ther; and

(C) any activities of the savings association that might
create a serious risk that the liabilities of the holding com-
pany and its other affiliates may be imposed on the sav-
ings association.

Such directive shall be effective as a cease and desist order
that has become final.

(2) REVIEW OF DIRECTIVE.—

(A) ADMINISTRATIVE REVIEW.—After a directive referred
to in paragraph (1) is issued, the savings and loan holding
company, or any subsidiary of such holding company sub-
ject to the directive, may object and present in writing its
reasons why the directive should be modified or rescinded.
Unless within 10 days after receipt of such response the
Board affirms, modifies, or rescinds the directive, such di-
rective shall automatically lapse.

(B) JupiciAL REVIEW.—If the Board affirms or modifies
a directive pursuant to subparagraph (A), any affected
party may immediately thereafter petition the United
States district court for the district in which the savings
and loan holding company has its main office or in the
United States District Court for the District of Columbia
to stay, modify, terminate or set aside the directive. Upon
a showing of extraordinary cause, the savings and loan
holding company, or any subsidiary of such holding com-
pany subject to a directive, may petition a United States
district court for relief without first pursuing or exhaust-
ing the administrative remedies set forth in this para-
graph.

(q) QUALIFIED STOCK ISSUANCE BY UNDERCAPITALIZED SAVINGS
ASSOCIATIONS OR HOLDING COMPANIES.—

(1) IN GENERAL.—For purposes of this section, any issue of
shares of stock shall be treated as a qualified stock issuance
if the following conditions are met:

(A) The shares of stock are issued by—

(i) an undercapitalized savings association; or

(i1) a savings and loan holding company which is not
a bank holding company but which controls an under-
capitalized savings association if, at the time of
issuance, the savings and loan holding company is le-
gally obligated to contribute the net proceeds from the
issuance of such stock to the capital of an under-
capitalized savings association subsidiary of such hold-
ing company.

(B) All shares of stock issued consist of previously
unissued stock or treasury shares.

(C) All shares of stock issued are purchased by a savings
and loan holding company that is registered, as of the date
of purchase, with the Board in accordance with the provi-
sions of subsection (b)(1) of this section.
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(D) Subject to paragraph (2), the Board approved the
purchase of the shares of stock by the acquiring savings
and loan holding company.

(E) The entire consideration for the stock issued is paid
in cash by the acquiring savings and loan holding com-

any.

(F) At the time of the stock issuance, each savings asso-
ciation subsidiary of the acquiring savings and loan hold-
ing company (other than an association acquired in a
transaction pursuant to subsection (¢) or (k) of section 13
of the Federal Deposit Insurance Act or section 408(m) of
the National Housing Act) has capital (after deducting any
subordinated debt, intangible assets, and deferred,
unamortized gains or losses) of not less than 6% percent
of the total assets of such savings association.

(G) Immediately after the stock issuance, the acquiring
savings and loan holding company holds not more than 15
percent of the outstanding voting stock of the issuing
undercapitalized savings association or savings and loan
holding company.

(H) Not more than one of the directors of the issuing as-
sociation or company is an officer, director, employee, or
other representative of the acquiring company or any of its
affiliates.

(I) Transactions between the savings association or sav-
ings and loan holding company that issues the shares pur-
suant to this section and the acquiring company and any
of its affiliates shall be subject to the provisions of section
11.

(2) APPROVAL OF ACQUISITIONS.—

(A) ADDITIONAL CAPITAL COMMITMENTS NOT REQUIRED.—
The Board shall not disapprove any application for the
purchase of stock in connection with a qualified stock
issuance on the grounds that the acquiring savings and
loan holding company has failed to undertake to make sub-
sequent additional capital contributions to maintain the
capital of the undercapitalized savings association at or
above the minimum level required by the Board or any
other Federal agency having jurisdiction.

(B) OTHER CONDITIONS.—Notwithstanding subsection
(a)(4), the Board may impose such conditions on any ap-
proval of an application for the purchase of stock in con-
nection with a qualified stock issuance as the Board deter-
mines to be appropriate, including—

(i) a requirement that any savings association sub-
sidiary of the acquiring savings and loan holding com-
pany limit dividends paid to such holding company for
such period of time as the Board may require; and

(ii) such other conditions as the Board deems nec-
essary or appropriate to prevent evasions of this sec-
tion.

(C) APPLICATION DEEMED APPROVED IF NOT DISAPPROVED
WITHIN 90 DAYS.—An application for approval of a purchase
of stock in connection with a qualified stock issuance shall
be deemed to have been approved by the Board if such ap-
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plication has not been disapproved by the Board before the
end of the 90-day period beginning on the date such appli-
cation has been deemed sufficient under regulations issued
by the Board.

(3) NO LIMITATION ON CLASS OF STOCK ISSUED.—The shares
of stock issued in connection with a qualified stock issuance
may be shares of any class.

(4) UNDERCAPITALIZED SAVINGS ASSOCIATION DEFINED.—For
purposes of this subsection, the term “undercapitalized savings
association” means any savings association—

(A) the assets of which exceed the liabilities of such asso-
ciation; and

(B) which does not comply with one or more of the cap-
ital standards in effect under section 5(t).

(r) PENALTY FOR FAILURE TO PROVIDE TIMELY AND ACCURATE RE-
PORTS.—

(1) FIRST TIER.—Any savings and loan holding company, and
any subsidiary of such holding company, which—

(A) maintains procedures reasonably adapted to avoid
any inadvertent and unintentional error and, as a result
of such an error—

(i) fails to submit or publish any report or informa-
tion required under this section or regulations pre-
scribed by the Board or appropriate Federal banking
agency, within the period of time specified by the
Board or appropriate Federal banking agency; or

(i) submits or publishes any false or misleading re-
port or information; or

(B) inadvertently transmits or publishes any report
which is minimally late,

shall be subject to a penalty of not more than $2,000 for each
day during which such failure continues or such false or mis-
leading information is not corrected. Such holding company or
subsidiary shall have the burden of proving by a
preponderence of the evidence that an error was inadvertent
and unintentional and that a report was inadvertently trans-
mitted or published late.

(2) SECOND TIER.—Any savings and loan holding company,
and any subsidiary of such holding company, which—

(A) fails to submit or publish any report or information
required under this section or under regulations prescribed
by the Board or appropriate Federal banking agency, with-
in the period of time specified by the Board or appropriate
Federal banking agency; or

(B) submits or publishes any false or misleading report
or information,

in a manner not described in paragraph (1) shall be subject to
a penalty of not more than $20,000 for each day during which
such failure continues or such false or misleading information
is not corrected.

(8) THIRD TIER.—If any savings and loan holding company or
any subsidiary of such a holding company knowingly or with
reckless disregard for the accuracy of any information or report
described in paragraph (2) submits or publishes any false or
misleading report or information, the Board or appropriate
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Federal banking agency may assess a penalty of not more than
$1,000,000 or 1 percent of total assets of such company or sub-
sidiary, whichever is less, per day for each day during which
such failure continues or such false or misleading information
is not corrected.

(4) ASSESSMENT.—Any penalty imposed under paragraph (1),
(2), or (3) shall be assessed and collected by the Board or ap-
propriate Federal banking agency in the manner provided in
subparagraphs (E), (F), (G), and (I) of section 8(i)(2) of the Fed-
eral Deposit Insurance Act (for penalties imposed under such
section) and any such assessment (including the determination
of the amount of the penalty) shall be subject to the provisions
of such subsection.

(5) HEARING.—Any savings and loan holding company or any
subsidiary of such a holding company against which any pen-
alty is assessed under this subsection shall be afforded a hear-
ing if such savings and loan holding company or such sub-
sidiary, as the case may be, submits a request for such hearing
within 20 days after the issuance of the notice of assessment.
Section 8(h) of the Federal Deposit Insurance Act shall apply
to any proceeding under this subsection.

(s) MERGERS, CONSOLIDATIONS, AND OTHER ACQUISITIONS AU-
THORIZED.—

(1) IN GENERAL.—Subject to sections 5(d)(3) and 18(c) of the
Federal Deposit Insurance Act and all other applicable laws,
any Federal savings association may acquire or be acquired by
any insured depository institution.

(2) EXPEDITED APPROVAL OF ACQUISITIONS.—

(A) IN GENERAL.—Any application by a savings associa-
tion to acquire or be acquired by another insured deposi-
tory institution which is required to be filed with the ap-
propriate Federal banking agency for the savings associa-
tion under any applicable law or regulation shall be ap-
proved or disapproved in writing by the appropriate Fed-
eral banking agency for the savings association before the
end of the 60-day period beginning on the date such appli-
cation is filed with the agency.

(B) EXTENSION OF PERIOD.—The period for approval or
disapproval referred to in subparagraph (A) may be ex-
tended for an additional 30-day period if the appropriate
Federal banking agency for the savings association deter-
mines that—

(i) an applicant has not furnished all of the informa-
tion required to be submitted; or

(i1) in the judgment of the appropriate Federal bank-
ing agency for the savings association, any material
information submitted is substantially inaccurate or
incomplete.

(3) ACQUIRE DEFINED.—For purposes of this subsection, the
term “acquire” means to acquire, directly or indirectly, owner-
ship or control through a merger or consolidation or an acquisi-
tion of assets or assumption of liabilities, provided that fol-
lowing such merger, consolidation, or acquisition, an acquiring
insured depository institution may not own the shares of the
acquired insured depository institution.
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(4) REGULATIONS.—

(A) REQUIRED.—The Comptroller shall prescribe such
regulations as may be necessary to carry out paragraph
(D.

(B) EFFECTIVE DATE.—The regulations required under
subparagraph (A) shall—

(i) be prescribed in final form before the end of the
90-day period beginning on the date of the enactment
of this subsection; and

(ii) take effect before the end of the 120-day period
beginning on such date.

(5) LiMITATION.—No provision of this section shall be con-
strued to authorize a national bank or any subsidiary thereof
to engage in any activity not otherwise authorized under the
National Bank Act or any other law governing the powers of
a national bank.

(t) EXxeEMPTION FOR BANK HOLDING COMPANIES.—This section
shall not apply to a bank holding company that is subject to the
Bank Holding Company Act of 1956, or any company controlled by
such bank holding company.

* * * * * * *
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